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Northern  Department. 


I.  The  conrt  will  meet  In  regular  sessions, 
as  follows: 

At  Topeka,  on  the  first  Tuesdays  of  ^larcb, 
June,  and  November. 

At  Concordia,  on  the  first  Tuesdays  of  Jan- 
nary,  May,  and  October. 

At  Colby,  on  the  first  Tuesdays  of  Febru- 
ary, September,  and  December. 

II.  No  cause  shall  be  docketed,  nor  process 
issued  thereon,  except  causes  wherein  the 
state  Is  appellant,  until  the  plaintiff  in  er^ 
ror  or  appellant  shall  pay  to  the  clerk  $5,  ad- 
vance fee;  nor  shall  any  civil  cause  be  dock- 
eted until  security  for  costs  shall  be  given, 
approved  by  the  clerk  of  the  court,  condi- 
tioned for  the  payment  of  all  costs  for  which 
the  plaintiff  in  error  may  be  liable. 

III.  Conns^  for  the  plaintiff  in  error  shall 
number  the  pages  of  the  petition  in  error 
and  the  record,  before  filing  the  same;  and 
the  clerk  shall  prepare  for  the  court  a  copy 
of  the  same,  numbering  the  pages  as  In  the 
original. 

IV.  Sixty  days  before  the  commencement 
of  each  term,  the  clerk  shall  prepare  and 
send  to  the  attorneys  interested  a  printed 
copy  of  the  trial  docket  for  that  term,  show- 
big  the  day  upon  which  each  cause  will  be 
heard. 

Causes  wm  be  assigned  for  bearing  in 
their  order  upon  the  appearance  docket,  ex- 
cept as  otherwise  provided  by  law;  but  a 
cause  may,  upon  motion  filed  therefor,  be 
beard  out  pf  its  regular  order,  for  special 
and  sufficient  reasons  set  out  in  such  motion. 

AU  causes  will  be  heard  by  the  court  upon 
the  day  for  which  they  are  assigned. 

V.  A  continuance  in  a  civil  cause,  unless 
otherwise  expressed  In  the  order,  will  carry 
it  to  the  heel  of  the  docket.  A  continuance 
in  a  criminal  appeal  will  carry  it  to  the  next 
assignment  of  causes. 

VI.  Counsel  for  plaintiff  in  error  or  appel- 
lant shall  file  10  printed  briefs  in  each  case; 
six  copies  for  the  court,  and  four  for  the  re- 
porter and  librarian. 

This  brief  shall  contain,  in  order  here 
stated— 

(1)  A  concise  abstract,  or  statement  of  the 
case,  presenting  succinctly  the  questions  in- 
volved, in  the  manner  In  which  they  are 
raised. 
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(2)  A  specification  of  the  errors  relied  np- 
on,  set  out  separately  and  particularly. 
When  the  error  alleged  Is  to  the  admission 
or  to  the  rejection  of  evidence,  the  specifica- 
tion shall  quote  the  full  substance  of  the 
evidence  admitted  or  rejected.  When  the 
error  alleged  is  to  the  charge  of  the  court, 
the  specification  shall  set  out  the  part  re- 
ferred to  totldem  verbis,  whether  It  be  in  in- 
structions given  or  In  instructions  refused. 

(3)  A  brief  of  the  argument,  e.xhibiting  a 
clear  statement  of  the  i)oints  of  law  or  fact 
to  be  discussed,  with  a  reference  to  the 
pages  of  the  record  and  the  authorities  relied 
upon  in  support  of  each  point 

VII.  Counsel  for  defendant  in  error  or  ap- 
pellee shall  file  with  the  clerk  10  printed 
copies  of  his  brief,  before  the  case  is  called 
for  hearing.  His  brief  shall  be  of  a  like 
character  with  that  required  of  the  plaintiff 
in  error  or  appellant,  except  that  no  specifi- 
cation of  errors  shall  be  required,  and  no 
statement  of  the  case,  unless  that  presented 
by  the  plaintiff  In  error  or  appellant  Is  con- 
troverted, 

VIII.  In  each  civil  cause,  counsel  for  plain- 
tiff In  error  shall  furnish  a  copy  of  his  brief 
to  counsel  for  defendant  in  error  at  least  30 
days  before  the  time  set  for  the  argument 
thereof;  and  the  counsel  for  defendant  in 
error  shall  furnish -a  copy  of  his  brief  to 
counsel  for  plaintiff  In  error  at  least  10  days 
before  the  time  set  for  the  argument  there- 
of. Proof  of  service  of  the  briefs  must  be 
filed  with  the  clerk  of  the  court  prior  to  the 
argument  of  the  cause. 

In  all  criminal  appeals  In  which  the  state 
is  a  party,  and  in  all  civil  causes  In  which 
the  state  is  a  party  or  in  which  any  of  Its 
property  Is  involved,  counsel  shall  serve 
their  briefs  up<»i  the  attorney  general  as 
well  as  upon  local  dounsel;  such  service  to 
be  made  as  in  civil  cases.  In  case  of  a  fail- 
ure to  comply  with  the  requirements  of  this 
rule,  the  court  may  continue  or  dismiss  the 
cause,  or  afilrm  or  reverse  the  Judgment 

IX.  The  clerk  will  deliver  one  copy  of 
each  brief  to  the  state  librarian,  to  be  bound 
and  indexed  and  placed  In  the  state  library. 
That  the  briefs  may  be  of  uniform  size,  and 
thus  capable  of  being  bound  in  uniform  and 
convenient  volumes,  counsel  are  requested 
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to  have  snch  briefs  printed  in  pages  corre- 
sponding In  size  and  form  to  tbe  pages  of  the 
Kansas  Reports. 

X.  Attorneys  wishing  to  submit  their 
causes  upon  briefs,  on  the  day  they  are  as- 
slgrned  for  hearing,  may  avoid  the  Incon- 
venience of  personal  attendance  at  court  by 
filing  a  written  order  with  the  clerk  to  so 
submit  In  all  such  eases,  their  briefs,  with 
proof  of  service,  must  be  on  file. 

XI.  One  hour  only,  except  with  the  con- 
sent of  the  court,  shall  be  consumed  In  the 
oral  argument  of  a  cause,  by  counsel  for 
either  party.  Oral  argument  upon  a  motion 
will  be  limited  to  30  minutes  on  each  side. 

XII.  Every  application  for  an  order  In  any 
case  shall  be  In  writing,  and  shall  be  grant- 
ed only  upon  the  filing  thereof,  and  dne 
proof  of  service  of  notice  on  the  adverse 
party  or  his  attorneys,  at  least  three  days 
before  the  hearing. 

xni.  All  motions  for  rehearing  of  the  de- 
cision or  judgment  in  any  cause  (except 
when  otherwise  specially  permitted)  and 
copy  of  said  motion  must  be  filed  within 
thirty  (30)  days  after  the  decision  or  Judg- 
ment is  announced,  and  notice  forthwith 
served  on  the  opposite  party  or  his  attorney; 
and  all  such  motions  will  be  set  down  for 
hearing  at  the  heel  of  the  docket  at  the  first 
sitting  of  the  court  after  service  of  the  no- 
tice of  the  motion.  Such  motion  must  speci- 
fy distinctly  the  grounds  upon  which  It  Is 
based,  and  set  out  the  mistake  of  facts  or 
error  of  law  complained  of. 

XIV.  In  all  original  actions  In  this  court, 
no  fees  or  costs  will  be  allowed  or  taxed  for 
the  mileage  of  any  witness  for  any  distance 
outside  of  the  county  where  the  court  is 
held,  unless  the  subpoena  under  which  the 
witness  attends  has  been  issued  upon  the 
special  order  of  the  court,  or  a  Judge  thereof. 

XX.  Execution  on  a  Judgment  for  costs 
having  been  returned  unsatisfied,  the  clerk 
may  notify  the  securities  for  costs,  or  their 
executors  or  administrators,  of  such  return, 
and  that,  unless  said  costs  are  paid  within 
10  days  after  receipt  of  said  notice,  a  mo- 
tion will  be  made  for  a  Judgment  against 
them.  If  good  cause  shall  not  be  shown 
why  the  same  ought  not  to  be  done.  Judg- 
ment may  be  entered  against  said  securities 
or  their  executors  or  administrators  for  the 
amount  remaining  unpaid  for  which  the 
plaintiff  in  error  may  be  liable;  and  execu- 
tion may  be  Issued  on  such  Judgment  as  In 
other  cases. 

XVI.  No  record  or  paper  filed  shall  be 
taken  from  the  custody  of  the  clerk,  unless 
by  order  of  the  court,  or  by  written  consent 
of  the  attorneys  of  record  for  all  the  parties. 


The  clerk  shall  not  i>ermlt  any  transcript  or 
case-made  to  be  taken  from  the  files  of  his 
office  until  the  copy  thereof,  required  by  rule 
3  of  this  court,  has  l>een  completed  and  com- 
pared. The  clerk  will  allow  no  one,  except 
the  reporter  of  this  court,  to  take  an  original 
opinion  from  the  files  of  his  office  before 
such  opinion  has  been  reported.  All  rec- 
ords and  papers  that  may  be  taken  from 
the  clerk's  office  must  be  returned  at  least 
10  days  before  the  first  day  of  the  next 
meeting  of  the  court  in  the  division  where 
the  papers  are  filed. 

XVII.  No  mandate  shall  issue  in  any  civil 
case  during  the  time  allowed  for  the  filing 
of  a  motion  for  rehearing,  or  pending  the 
consideration  thereof,  unless  specially  or- 
dered by  the  court 

XVin.  All  attorneys  admitted  to  practice 
in  the  supreme  court  of  Elansas  sliall  be  en- 
titled to  practice  in  this  court;  and  any 
practicing  attorney  of  the  district  court  .will, 
on  motion,  be  admitted  to  practice  in  this 
court;  and  any  practicing  attorney  of  any 
state  or  territory  having  professional  busi- 
ness in  this  court  may,  on  motion,  be  ad- 
mitted, upon  taking  the  oath  prescribed  by 
law.  All  motions  for  the  admission  of  at- 
torneys must  be  presented  to  the  court  at 
the  morning  hour  of  its  session,  lmmedlate<- 
ly  aftw  the  first  call  of  the  docket  for  the 
day.  Each  attorney,  on  being  admitted, 
shall  pay  three  dollars  to  the  clerk,  who 
shall  furnish  such  attorney  a  certificate  of 
admission  and  a  printed  copy  of  the  rules. 

Adopted  March  12,  1895,  by  the  Kansas 
court  of  appeals,  Northern  department. 


Bale  Prescribed  March  12,  1895,  by 
the  Supreme  Court  Bespecting  Pro- 
ceedings in  the  Kansas  Court  of  Ap- 
peals for  the  Northern  Department. 

The  court  of  appeals  for  the  Northern  de- 
partment may,  at  any  regular  term  held  in 
either  division,  grant  orders,  render  deci- 
sions and  deliver  opinions  in  cases  pending 
in  either  of  the  other  of  said  divisions;  such 
orders,  decisions  or  opinions  to  be  at  once 
transmitted  to  the  clerk  of  the  court  of  the' 
proper  division  and  therein  filed,  with  the 
same  legal  effect  as  If  originally  made  in 
term  in  the  division  wherein  the  respective 
cases  are  pending. 

Any  Judge  of  said  court  shall  have  author- 
ity, at  chambers  in  any  division,  to  make  all 
necessary  orders  respecting  cases  pending 
in  either  division  of  said  Northern  depart- 
ment 
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I.  The  conrt  will  meet  In  regular  sessions, 
at  the  following  times  and  places: 

At  Fort  Scott,  on  the  first  Tuesdays  of 
March,  June,  and  November. 

At  Wlchltii,  on  the  first  Tuesdays  of  Jan- 
uary, May,  and  October. 

At  Garden  ciity,  on  the  first  Tuesdays  of 
February,  September,  and  December. 

II.  Every  pleading  filed  with  the  clerit  of 
the  court  shall  contain  the  following  cap- 
tion: Kansas  court  of  appeals,  Southern  de- 
partment, designating  the  division  of  said 
court  in  which  the  same  is  so  filed,  followed 
by  the  names  of  the  parties  plaintiff  and  de- 
fendant. 

m.  No  cause  shall  be  docketed,  nor  process 
issued  thereon,  excei^  causes  wherein  the 
state  Is  appellant,  until  the  plaintiff  In  error 
or  appellant  shall  pay' to  the  clerk  $5,  ad- 
vance fee;  nor  shall  any  civil  cause  be  dock- 
eted until  security  for  costs  shall  be  given, 
approved  by  the  clerk  of  the  court,  condi- 
tioned for  the  payment  of  all  costs  for  which 
the  plaintiff  in  error  may  be  liable. 

IV.  Counsel  for  the  plaintiff  In  error  shall 
number  the  pages  of  the  petition  in  error 
and  the  record,  before  filing  the  same;  and 
the  clerk  shall  prepare  for  the  court  a  copy 
of  the  same,  numbering  the  pages  as  In  the 
original. 

V.  Not  less  than  60  days  before  the  com- 
mencement of  each  term,  the  clerk  shall  pre- 
pare and  send  to  the  attorneys  interested  a 
printed  copy  of  the  trial  docket  for  that  term, 
showing  the  day  upon  which  each  cause  will 
be  heard. 

Causes  will  be  assigned  for  hearing  in  their 
order  upon  the  appearance  docket,  except 
as  otherwise  provided  by  law;  but  a  cause 
may,  upon  motion  filed  therefor,  be  heard  out 
of  its  regular  order,  for  special  and  sufiSci^nt 
reasons  set  out  in  such  motion. 

All  causes  will  be  heard  by  the  court  up- 
on the  day  for  which  they  are  assigned. 

VL  A  continuance  In  a  civil  cause,  unless 
otherwise  expressed  in  the  order,  will  carry 
it  to  the  heel  of  the  docket  A  continuance 
in  a  criminal  appeal  will  carry  It  to  the  next 
assignment  of  causes. 

VII.  Counsel  for  plaintiff  in  error  or  ap- 
pellant shall  file  10  printed  briefs  in  each 
case;  six  copies  for  the  court,  and  four  for 
the  reporter  and  librarian. 

This  brief  shall  contain,  in  order  herd  stat- 
€d- 

(1)  A  complete  statement  of  the  case,  pre- 
senting the  questions  involved,  In  the  order 
in  which  they  are  raised. 

(2)  Specification  of  the  errors  complained 
of,  set  out  in  separate  paragraphs.  When 
the  error  complained  of  consists  in  the  ad- 
mission or  rejection  of  evidence,  the  specifi- 
cation shall  state  the  full  substance  of  the 
evidence  admitted  or  rejected,  and  such  oth- 
er portions  of  the  record  as  shows  its  im- 


portance of  relation  thereto.  When  error 
complained  of  Is  contained  In  the  charge  of 
the  court,  the  specifications  shall  set  out  that 
part  referred  to  totldem  verbis,  whether  In 
the  instructions  given  or  Instructions  refused. 

(3)  A  brief  of  the  argument,  exhibiting  a 
full  statement  of  law  or  facts  discussed 
therein,  with  the  reference  to  the  pages  of  the 
record  and  the  authorities  relied  upon  In 
support  of  each  point. 

Vin.  Counsel  for  defendant  in  error  or 
appellee  shall  file  with  the  clerk  10  printed 
copies  of  his  brief,  before  the  case  is  called 
for  hearing.  His  brief  shall  be  of  a  like  char- 
acter with  that  required  of  the  plaintiff  In 
error  or  appellant,  except  that  no  specifica- 
tion of  errors  shall  be  required,  and  no  state- 
ment of  the  case,  unless  that  presented  by 
the  plaintiff  In  error  or  appellant  is  contro- 
verted. 

IX.  In  each  civil  cause,  counsel  for  plain- 
tiff in  error  shall  furnish  a  copy  of  his  brief 
to  counsel  for  defendant  in  error  at  least  30 
days  before  the  time  set  for  the  argument 
thereof;  and  the  counsel  for  defendant  in  er- 
ror shall  furnish  a  copy  of  his  brief  to  coun- 
sel for  plaintiff  in  error  at  least  10  days  be- 
fore the  time  set  for  the  argument  thereof. 
Proof  of  service  of  the  briefs  must  be  filed 
With  the  clerk  of  the  court  prior  to  the  argu- 
ment of  the  cause. 

In  all.  criminal  appeals  In  which  the  state 
is  a  party,  and  in  all  dvll  causes  in  which 
the  state  Is  a  party  or  In  which  any  of  its 
property  Is  involved,  counsel  shall  serve  their 
briefs  upon  the  attorney  general  as  well  as 
upon  local  counsel;  such  service  to  be  made 
as  In  civil  cases.  In  case  of  a  failure  to 
comply  with  the  requirements  of  this  rule, 
the  court  may  continue  or  dismiss  the  cause, 
or  afllrm  or  reverse  the  judgment. 

X.  The  clerk  will  deliver  one  copy  of  each 
brief  to  the  state  librarian,  to  be  bound  and 
indexed  and  placed  in  the  state  library. 
That  the  briefs  may  be  of  uniform  size,  and 
thus  capable  of  being  bound  in  uniform  and 
convenient  volumes,  counsel  are  requested  to 
have  such  briefs  printed  in  pages  correspond- 
ing in  size  and  form  to  the  pages  of  the 
Kansas  Reports. 

XI.  Attorneys  wishing  to  submit  their  caus- 
es upon  briefs,  on  the  day  they  are  assigned 
for  hearing,  may  avoid  tike  Inconvenience  of 
personal  attendance  at  court  by 'filing  a  writ- 
ten order  with  the  clerk  to  so  submit  In  all 
such  cases,  their  briefs,  with  proof  of  service, 
must  be  on  file. 

xn.  One  hour  only,  except  with  the  con- 
sent of  the  court,  shall  be  consumed  In  the 
oral  argument  of  a  cause,  by  counsel  for 
either  party.  Oral  argument  upon  a  motion 
will  be  limited  to  30  minutes  on  each  side. 

XIII.  Every  application  for  an  order  in  any 
case  shall  be  in  writing,  aud  shall  be  grant- 
ed only  upon  the  filing  thereof,  and  due  proof 
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of  service  of  notice  on  the  adverse  party  or 
bis  attorneys,  at  least  three  days  before  the 
hearing. 

XIY.  All  motions  for  rehearing  of  the  de- 
cision or  judgment  in  any  cause  (except  when 
otherwise  specially  permitted)  must  be  filed 
within  thirty  (30)  days  after  the  decision  or 
judgment  is  announced,  and  notice,  together 
with  a  copy  of  said  motion,  forthwith  served 
on  the  opposite  party  or  his  attorney;  and 
all  such  motions  will  be  set  ("iwu  for  hear- 
ing at  the  heel  of  the  docl^et  at  the  first  sit- 
ting of  the  court  after  service  of  the  notice 
of  the  motion.  Such  motion  must  distinctly 
specify  the  grounds  upon  which  it  is  based, 
and  set  out  the  mlstalce  of  facts  or  error  of 
law  complained  of. 

XV.  In  all  original  actions  in  this  court, 
no  fees  or  costs  will  be  allowed  or  taxed  for 
the  mileage  of  any  witness  for  any  distance 
outside  of  the  county  where  the  court  is  held, 
unless  the  subpoena  under  which  the  wit- 
ness attends  has  been  issued  upon  the  special 
order  of  the  court,  or  a  Judge  thereof. 

XVL  Execution  on  a  judgment  for  costs 
having  been  returned  unsatisfied,  the  derlt 
may  notify  the  securities  for  costs,  or  their 
executors  or  administrators,  of  such  return, 
and  that,  unless  said  costs  are  paid  within  10 
days  after  receipt  of  said  notice,  a  motion 
will  be  made  for  a  judgment  against  them. 
Unless  good  cause  shall  be  shown  why  the 
same  ought  not  to  be  done,  judgment  may 
be  entered  against  said  securities  or  their 
executors  or  administrators  for  the  amount 
remaining  unpaid  for  which  the  plaintiff  in 
error  may  be  liable;  and  execution  may  be 
issued  on  such  judgment  as  in  other  cases. 

XVII.  No  record  or  paper  filed  shall  be  talc- 
en  from  the  custody  of  the  cleric,  unless  by 
order  of  the  court,  or  by  written  consent  of 
the  attorneys  of  record  for  ail  the  parties. 
The  clerk  shall  not  permit  any  transcript  or 
case-made  to  be  taken  from  the  flies  of  bis 
office  until  the  copy  thereof,  required  by  rule 
4  of  this  court,  has  been  completed  and  com- 
pared. The  clerk  will  allow  no  one,  except 
the  reiK>rter  of  this  court,  to  take  an  original 
opinion  from  the  flies  of  his  office  before  such 
opinion  has  been  reported.  All  records  and 
papers  that  may  be  taken  from  the  clerk's 
ofiGlce  must  be  returned  at  least  10  days  be- 


fore the  first  day  of  the  next  meeting  of  the 
court  in  the  division  where  the  papers  are 
filed. 

XVm.  No  mandate  shall  issue  in  any  civil 
case  during  the  time  allowed  for  .the  filing 
of  a  motion  for  rehearing,  or  pending  the  con- 
sideration thereof,  unless  specially  ordered 
by  the  court 

XIX.  All  attorneys  admitted  to  practice  in 
the  supreme  court  of  Kansas  shall  be  en- 
titled to  practice  in  this  court;  and  any 
practicing  attorney  of  the  district  court  will, 
on  motion,  t>e  admitted  to  practice  in  this 
court;  and  any  practicing  attorney  of  any 
state  or  territory  having  professional  busi- 
ness in  this  court  may,  on  motion,  be  admit- 
ted, upon  taking  the  oath  prescribed  by  law. 
All  motions  for  the  admission  of  attorneys 
must  be  presented  to  the  court  at  the  morn- 
ing hour  of  its  session,  immediately  after  the 
first  call  of  the  docket  for  the  day.  Each  at- 
torney, on  being  admitted,  shall  pay  $3  to 
the  clerk,  who  shall  furnish  such  attorney  a 
certificate  of  admission  and  a  printed  copy  of 
the  rules. 

Adopted  at  Fort  Scott,  Kan.,  March  19, 
1805,  by  the  Kansas  court  of  appeals.  South- 
ern department. 


Rule  Prescribed    March    12,  1805,  by 

the  Supreme  Court  Respecting  Pro- 
ceedings in  the  Kansas  Court  of  Ap- 
peals for  the  Southern  Department. 

The  court  of  appeals  of  the  Southern  de- 
partment may,  at  any  regular  term  held  in 
either  division,  grant  orders,  render  decisions 
and  deliver  opinions  in  cases  pending  in  ei- 
ther of  the  other  of  said  divisions;  such  or- 
ders, decisions  or  opinions  to  be  at  once 
transmitted  to  the  cleric  of  the  court  of.  the 
proper  division  and  therein  filed,  with  the 
same  legal  effect  as  if  originally  made  in 
term  in  the  division  wherein  the  respective 
cases  are  pending. 

Any  judge  of  said  court  shall  have  author- 
ity, at  chambers  in  any  division,  to  make 
aU  necessary  orders  respecting  cases  pend- 
ing in  either  division  of  said  Southern  de- 
partment. 
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SUFBEME  C0T7BT  OF  THE  STATE  OF  WASHINOTOX. 


ADOPTED  JULY  16. 189& 


GENEBAL  BULES  OF  THE  SUFBEUE  COUBT. 


Rule  L  COURT  RECORDS  AND  BOOKS. 

The  clerk  of  the  supreme  court  shall  keep 
the  following  books  and  records:  1.  Journal. 
2.  Record  of  opinions.  3.  Appearance  dock- 
et 4.  Motion  docket.  5.  Execution  docket. 
6.  Fee  book.  7.  General  Index  of  cases.  8. 
In  addition  to  the  foregoing,  the  said  clerk 
shall  keep  books  In  which  shall  be  stated 
proper  accounts  of  all  moneys  received  and 
disbursed.   < 

Rule  n.  DOCKET  FEES. 

The  clerk  of  the  supreme  court  will  not 
file  any  transcript  until  the  appellant  shall 
have  deposited  with  him  the  sum  of  ten  dol- 
lars as  an  advance  docket  foe,  and  he  will 
not  file  any  paper  in  any  original  motion,  ap- 
plication or  proceeding  until  the  moving  party 
shall  have  deposited  a  like  sum  for  the  same 
purpose. 

Rule  in.  TRANSCRIPTS. 

X  Every  transcript  shall  be  plainly  writ- 
ten or  printed  on  paper  of  good  quality,  of 
the  size  of  legal  cap,  and  be  free  from  inter- 
lineations and  erasures,  and  be  duly  paged 
and  prefixed  with  an  alphabetical  index  to 
its  contents,  specifying  the  page  of  each  sep- 
arate paper,  order  or  proceeding,  and  of  the 
testimony  of  each  witness,  and  have  at  least 
one  blank  fly  leaf:  provided,  the  statement 
of  facts  and  bill  of  exceptions  must  in  every 
case  be  printed  or  typewritten,  and  when 
typewritten  none  other  than  the  ribbon  copy 
shall  be  used. 

2.  Every  transcript  consisting  of  more  than 
fifty  leaves  shall  be  bound  under  the  direc- 
tion of  the  clerk  of  the  supreme  court  at  the 
expense  of  the  appellant,  and  the  cost  of 
binding  be  taxed  In  the  cause  as  other  dis- 
bnrsements. 

Rule  rV.  TRANSCRIPTS-OMISSIONa 

If  any  paper  or  iwirt  of  the  record  directed 
to  be  sent  up  has  been  omitted  from  the 
transcript  in  any  case,  such  omission  may 
be  supplied  at  any  time  before  the  cause  Is 
assigned  for  heating  by  any  party,  without 
leave,  by  filing  a  properly  certified  transcript 


of  such  paper  or  part  of  the  record  with  the 
clerk  of  the  supreme  court,  and  at  the  same 
time  giving  the  opposite  party  notice  thereof. 

Rule  V.  CLERK'S  certificate! 
1.  Transcripts    must    be    certified    by    the 
clerk  of  the  superior  court  In  substantially 
the  following  form: 

2  conrt  R 
State  of  Washington,  Connty,  ss. 

1.    ,   clerk   of   the   superior 

court,  "do  hereby  certify -that  the  foregoing  is  a 
full,  true  and  correct  transcript  of  so  much  of 
the  record  and  files  in  the  above  entitled  cause 
as  I  have  been  directed  by  the  appellant  to 
transmit  to  the  supreme  court. 

In  testimony  whereof,  I  have  hereunto 
set  my  hand  and  the  seal  of  said  su- 
perior court  this  day  of  . 

189— 

[Seal.]       ■  ,    aerk. 

By  ,  Deputy. 

2.  Supplemental  records  shall  be  certified 
by  the  clerk  of  the  superior  court  substan- 
tially In  the  same  manner. 

Rule  VI.  TAKING  PAPERS  FROM 
CLERK'S  OFFICE. 

No  paper  filed  with  the  clerk  of  the  supreme 
court  shall  be  taken  from  the  court  room  or 
clerk's  office  except  by  permission  of  the 
court  or  one  of  the  justices,  and  when  so 
taken  a  receipt  in  writing  therefor  must  be 
left  with  the  clerk.  Permission  to  take  pa- 
pers will  not  be  granted  except  to  a  party, 
or  his  attorney,  who  shall  have  entered  an 
appearance  In  the  supreme  court  in  the  cause 
In  which  such  paper  is  filed. 

Rule  VII.  ADDITIONAL  AUTHORITIES. 
In  case  either  party,  after  filing  of  briefs, 
desires  to  submit  additional  authorities,  the 
same  shall  be  submitted  not  less  than  one 
day  prior  to  the  hearing  of  the  appeal.  Said 
authorities  so  submitted  shall  be  written  or 
printed,  and  seven  copies  thereof  shall  be 
filed  with  the  clerk  of  the  supreme  court, 
and  not  less  than  one  copy  served  upon  the 
adverse  party.  In  citing  such  authorities  par- 
ties shall  be  governed  by  Rule  VIIL 
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Rule  Vin.  CONTENTS  AND  STTLE  OF 
BRIEFS. 

1.  Briefs  shall  be  printed  throughout  In 
plain,  clear  type,  and  shall  contain  a  clear 
statement  of  the  case  so  far  as  deemed  mate- 
rial by  the  party,  with  reference  to  the  pages 
of  tlie  transcript  for  verification. 

2.  Each  error  relied  on  shall  be  clearly 
pointed  out. 

3.  In  citing  authorities,  the  names  and 
numbers  of  volumes  and  the  titles  of  cases 
must  be  clearly  set  out;  and  in  citing  text 
books  the  number  of  the  edition  must  be 
specified. 

4.  Briefs  must  be  of  the  following  dimen- 
sions, to  wit:  8V6  Inches  from  top  to  bottom; 
Qyii  Inches  from  edge  to  edge,  inclusive  of 
the  margin,  which  must  be  VA  inches  at  the 
top,  bottom  and  outer  edge  of  each  printed 
page.  The  title  of  the  cause  must  be  on  the 
front  cover  in  full. 

5.  In  all  equity  causes  and  actions  at  law 
tried  by  the  court  without  a  jury,  the  party 
or  parties  appealing  shall  print  In  tiieir  brief 
the  findings  of  fact,  with  the  exceptions  there- 
to, on  which  any  question  Is  sought  to  be 
raised  by  them  on  the  appeal,  and  shall  also 
print  such  findings  as  they  requested  the 
lower  court  to  make,  which  were  refused, 
with  their  exception  to  such  refusal,  in  case 
any  error  or  contention  shall  be  based  there- 
on. 

Rule  IX.  ASSIGNMENT  OP  CAUSES. 

1.  For  the  purpose  of  hearings  In  the  su- 
preme court,  causes  from  the  several  counties 
will  be  assigned  as  follows:  1.  Spokane. 
2.  Stevens.  3.  Whitman.  4.  Lincoln.  5. 
Douglas.  0.  Adams.  7.  Okanogan.  8.  Aso- 
tin. 9.  Garfield.  10.  Columbia.  11.  Walla 
Walla.  12.  Franklin.  13.  Klickitat  14. 
Yakima.  15.  Kittitas.  16.  Clarke.  17.  Cow- 
Utz.  18.  Wahkiakum.  10.  Skamania.  20. 
Pacific  21.  Ohehalls.  22.  Lewis.  23.  Ma- 
son. 24.  Thurston.  25.  Pierce.  26.  King. 
27.  Kitsap.  2&  Jefferson.  20.  Clallam.  30. 
Island.  31.  San  Juan.  32.  Snohomish.  33. 
Skagit.     34.  Whatcom. 

2.  Exceptions  to  this  order  may  be  made 
when  public  interests  so  require. 

3.  At  the  time  of  assigning  causes  for  trial 
at  any  session  of  the  court,  the  clerk  shall 
also  assign  in  the  same  manner  all  causes 
wherein  the  transcript  and  appellant's  briefs 
are  on  file,  also  a  stipulation  signed  by  the  at- 
torneys for  all  the  parties  to  the  appeal,  that 
said  cause  may  be  assigned  at  such  session. 

4.  Cases  ready  for  hearing  may  be  submit- 
ted on  briefs  by  stipulation,  at  any  time,  and 
when  so  submitted,  shall  be  entitled  to  as 
prompt  consideration  as  other  cases  then  De- 
tore  the  court 

Rule  X.  CALENDAR. 

As  soon  as  the  causes  shall  have  been  as- 
signed for  a  regular  session  of  the  court  the 
clerk  shall  print  a  calendar  thereof,  and  mail 


a  copy  of  the  calendar  to  each  attorney  or 
firm  having  any  cause  thereon. 

Rule  XL  ARGUMENTS. 

No  more  than  two  counsel  on  a  side  will 
be  heard  upon  the  argument  of  any  question, 
unless  the  court  shall  direct  otherwise:  pro- 
vided, that  each  party  who  has  appeared 
separately  and  by  different  counsel  in  the 
superior  court  shall,  if  he  so  desire,  be  heard 
through  his  own  counsel.  The  counsel  for 
the  appellant  shall  be  entitled  to  open  and 
close  the  argument,  upon  ^the  merits  in  all 
cases.  In  argument  of  motions  and  all  pre- 
liminary or  collateral  matters,  the  counsel  for 
the  party  having  the  affirmative  of  the  Issue 
shall  open  and  close.  Arguments  upon  the 
merits  shall  be  limited  to  one  hour  upon  a 
side,  and  all  other  arguments  to  one-half  hour 
upon  a  side,  unless  an  extension  of  time  be 
obtained  from  the  court  before  the  argument 
is  commenced. 

Rule  XIL  ERRORS  CONSIDERED. 

No  alleged  error  or  mistake  of  the  superior 
court  will  be  considered  by  the  supreme 
court  unless  the  same  be  clearly  pointed  out 
In  the  appellant's  brief:  provided,  that  the 
objection  that  this  court  has  no  Jurisdiction 
of  the  appeal  may  be  taken  at  any  time. 

Rule  Xni.  REHBARINGS. 

1.  Every  petition  for  rehearing  must  b« 
filed  within  thirty  days  after  the  opinion 
shall  have  been  rendered,  and  no  more  than 
one  petition  for  a  rehearing  of  the  same  ques- 
tion shall  be  filed:  provided,  that  the  court 
may,  in  its  discretion,  allow  any  petition  to 
be  amended.  The  filing  of  a  petition  for  re- 
hearing shall  suspend  the  decision  of  the 
court  until  a  ruling  thereon. 

2.  One  typewritten  copy  of  the  petition  for 
rehearing,  filed  with  the  clerk,  shall  be  suf- 
ficient. 1 

3.  When  a  decision  is  rendered  upon  a  peti- 
tion for  rehearing,  the  clerk  shall  promptly 
notify  counsel  for  the  respective  parties. 

Rule  XrV.  COST  BILLS. 
1.  The  prevailing  party  shall,  within,  ten 
days  after  the  filing  of  the  opinion  in  a  case, 
file  with  the  clerk  a  cost  bill,  and  serve  upon 
the  adverse  party  a  copy  thereof.  If  any 
adverse  party  objects  to  any  Item  or  items 
thereof,  he  shall  serve  uiran  the  prevailing 
party  exceptions  to  such  cost  bill,  together 
with  affidavits  in  support  of  his  exceptions, 
if  desired,  and  file  the  original,  with  proof 
of  service,  with  the  clerk  of  the  court  within 
ten  days  after  service  of  the  cost  bill  upon 
him.  Whereupon  the  clerk  shall  tax  the 
costs  to  which  the  prevailing  party  la  entitled, 
and  shall  notify  the  parties  of  such  taxation. 
Either  party  may  except  to  the  taxing  of  any 
item  or  items,  or  failure  to  tax  the  same,  and 
shall  serve  such  exceptions  on  the  adverse 
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3>arty  and  file  tbe  same  with  tbe  derk  within 
ten  days  after  snch  taxation.  Said  excep- 
tions sball  be  heard  by  the  court  on  the  first 
motion  day  after  the  expiration  of  five  days 
from  the  date  of  service  of  such  exceptions. 
If  the  party  fail  to  appear  at  such  tlnie,s  the 
court  wUl  consider  such  exceptions  upon  the 
affidavits  on  file  and  the  records  In  tbe  canse, 
and  determine  the  same. 

2.  If  no  cost  bill  is  filed  and  served,  the 
clerk  wUl  tax  as  costs  only  the  clerk's  costs, 
printing  of  briefs  at  seventy-five  cents  per 
page,  the  statutory  attorney  fee,  and  tbe  cost 
of  transcript  at  the  rate  of  five  cents  a  folio. 

3.  Where  a  cost  bill  has  been  served  and 
filed  in  time,  and  no  exceptions  thereto  filed, 
objection  thereto  will  be  deemed  to  have  been 
waived. 

Rule  XV.  SUBMISSION  ON  FAILURE  TO 
APPEAB. 

Where  a  party  does  not  appear  when  the 
cause  Is  called  for  hearing,  and  the  appeal 
has  been  perfected,  and  tbe  brief  of  said  x>ar- 
ty  shall  be  on  file,  the  cause,  as  regards  such 
party,  shall  be  deemed  submitted.  This  rule 
shall  not  preclude  oral  argument  by  the  oi>- 
poslte  party. 

Rule  XVL  RESPONDENT  FILING  NO 
BRIEF. 

Where  the  respondent  falls  to  file  a  brief 
in  the  cause,  tbe  court  will  take  the  submis- 
sion of  tbe  same  by  the  appellant,  and  de- 
cide upon  the  merits  of  the  appeal,  if  it  shall 
appear  to  hare  acanlred  jurisdiction  of  tbe 
canse. 

Rule  XVIL  MOTIONS— HOW  MADE  AND 
HEARD. 

1.  Motions  to  strike  out  any  portion  of  the 
transcript,  or  to  dismiss  or  afllrm  upon  the 
record,  and  all  technical  motions  tending  to 
prevent  tbe  hearing  of  a  cause  upon  Its  mer- 
its, may  be  made  in  writing  and  noticed  for 
some  Friday  of  the  session,  or  the  same  may 
be  made  and  plainly  stated  in  the  respond- 
ent's brief  and  heard  at  the  time  the  cause 
Is  assigned  upon  the  calendar. 

2.  All  other  motions  in  appealed  causes 
must  be  made  in  writing,  and  noticed  for 
some  Friday  of  the  session  at  the  opening  of 
court  on  tliat  day.  The  motions  referred  to 
in  this  and  the  first  clause  of  the  preceding 
paragraph  will  be  known  as  noticed  motions. 

3.  At  least  two  days  before  the  day  set  for 
bearing  of  such  a  motion,  the  motion  and  no- 
tice, with  proof  of  service  thereof,  must  be 
filed  with  the  clerk.  The  clerk  will  prepare 
a  calendar  of  noticed  motions  for  each  Fri- 
day, in  the  order  of  their  filing,  and  they  will 
be  given  precedence  of  otber  hearings  on  that 
day. 

4.  The  Fridays  of  tbe  weeks  during  the 
regular  hearing  of  cases  are  hereby  desig- 
nated ad  motion  days. 


Rule  XVm.  NOTICES  OF  MOTIONS. 

1.  All  notices  of  motions  not  given  in  the 
briefs  must  be  in  writing;  and  the  necessary 
time  of  notice  shall  be  not  less  than  ten  days, 
unless  a  different  time  Is  fixed  by  statute  or 
the  special  order  of  this  court  But  where 
the  service  of  a  notice  Is  made  by  mall  be- 
tween different  places,  the  time  of  notice 
above  mentioned  shall  be  thirteen  days. 

2.  Service  of  papers  must  in  all  cases  be 
made  upon  the  attorney  of  record  of  a  party, 
if  he  have  one,  unless  tbe  place  of  business 
or  residence  of  such  attorney  Is  unknown, 
when  it  may  be  made  upon  the  party. 

Rule  XIX.  SERVICE  OF  PAPERS. 

Service  of  papers  may  be  made  as  follows: 
FhBt:  If  upon  an  attorney,  by  delivering 
to  him  personally,  or  at  his  office  by  delivery 
to  his  clerk  or  to  the  person  having  charge 
thereof;  or  if  his  office  be  not  open,  or  there 
be  no  one  in  charge  thereof,  at  bis  residence 
by  delivery  to  some  person  of  suitable  age 
and  discretion;  or,  if  neither  of  the  forego- 
ing methods  can  be  followed,  by  deposit  in 
the  postoffice  to  his  address,  with  postage 
prepaid. 

Second:  If  upon  a  party,  by  delivery  to 
him  personally,  or  at  his  residence,  by  deliv- 
ery to  some  person  of  suitable  age  and  dis- 
cretion, between  the  hours  of  9  o'clock  In  the 
forenoon  and  9  o'clock  in  tbe  evening. 

Rule  XX.  SEBVICH^-RESIDENOB  UN- 
KNOWN. 

Where  the  residence  of  a  party  and  of  his 
attorney  of  record.  If  he  have  one,  Is  not 
known,  the  service  may  be  made  upon  tbe 
derk  of  the  superior  court  in  which  the  cause 
was  tried,  for  the  party  or  attorney. 

Rule  XXI.  SERVICE  BY  MAIL, 

1.  Service  may  be  made  by  mall  when  the 
person  making  tbe  service  and  the  person  on 
whom  such  service  is  to  be  made  reside  in 
different  places,  between  which  there  is  reg- 
ular communication  by  mail;  postage  must 
in  such  cases  be  prepaid. 

2.  Time  shall  begin  to  run  from  the  date 
of  deposit  In  the  postoffice. 

Rule  XXIL  HABEAS  CORPUS. 

1.  A  Judge  of  the  supreme  court,  when  ap- 
plied to  for  writs  of  habeas  corpus,  may 
make  the  same,  if  granted,  returnable  be- 
fore himself  or  before  the  supreme  court,  or 
before  any  superior  court  of  the  state,  or  any 
Judge  thereof. 

2.  Upon  such  an  application,  however,  tbe 
Judge  applied  to  may  make  an  order  to  show 
cause  why  the  writ  sbomd  not  issue  return- 
able before  tbe  supreme  court 

3.  Unless  there  be  special  reasons  to  tbe 
contrary,  writs  of  habeas  corpus  will  be  is- 
sued by  tbe  supreme  court  only  after  a  bear- 
ing upon  an  order  to  show  cause. 
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4.  In  all  Gases  wboe  tbe  person  whose  re- 
lease Is  sought  to  be  obtained  by  original 
habeas  corpus  from  this  court  is  imprisoned 
In  the  penitentiary,  or  In  a  county  Jail,  upon 
a  charge  or  conviction  of  felony,  service  of 
the  order  to  show  cause  and  petition  must 
be  made  upon  the  warden  or  sheriff,  as  tbe 
case  may  be,  the  prosecuting  attorney  of  the 
county  from  whence  the  prisoner  was  com- 
mitted, or  In  which  he  is  confined,  and  the 
attorney  general  at  bis  office  in  Olympla. 

5.  Where  the  Imprisonment  is  in  a  county 
jail  upon  a  charge  or  conviction  of  misde- 
meanor, the  service  must  be  upon  the  prose- 
cuting attorney  and  sheriff  of  that  county. 

Rule  XXm.  OTHER  ORIGINAL  WRITS. 

1.  In  all  other  cases  of  applications  to  the 
supreme  court  for  original  writs,  under  either 
Its  original  or  Its  appellate  Jurisdiction,  the 


applicant  shall  show  that  he  has  given  notice 
to  the  opposite  party  or  hla  attorney  of  rec- 
ord of  his  intention  to  apply  for  such  writ 
and  the  time  thereof,  or  furnish  satisfactory 
reasons  by  affidavit  for  bis  failure  to  give 
such  notice. 

2.  The  notice  above  required  shall  not  be 
less  than  four  nor  more  than  fourteen  days. 
Applications  under  this  rule  must  be  made 
on  a  regular  motion  day,  unless  there  be 
some  special  emergency  requiring  earlier  ac- 
tion. 

3.  The  opposing  i>arty  shall  be  at  liberty 
to  make  any  objections  he  sees  fit  upon  the 
face  of  the  papers  presented  with  tbe  appli- 
cation. 

4.  Upon  the  final  hearing  of  any  application 
under  this  rule,  each  side  shall  furnish  for 
the  use  of  the  court,  seven  written  or  printed 
copies  of  tbelr  points  and  autborltiea. 


BUIiES  FOR  THE  ADMISSION  OP  ATTORNEYS  TO  FRACTICB 
IN  THE  COURTS  OP  THE  STATE  OP  WASHINGTON. 


Rule  I.  TIMES  FOR  EXAMINATION. 
The  first  Thursday  and  Friday  of  each  ses- 
sion of  the  supreme  court  are  hereby  desig- 
nated as  the  times  when  examination  of  ap- 
plicants for  admission  to  practice,  as  attor- 
neys and  counselors  at  law  shall  tal^e  place. 

Rule  II.  EXAMINATION— WRITTEN  AND 
ORAL. 
Such  examination  shall  be  written  and  oral 
as  hereinafter  provided. 

Rule  ni.  QUALIFICATIONS. 

Applicants  for  admission  shall  possess  the 
qualifications  required  by  statute. 

Rule  IV.  APPOINTMENT  OF  COMMITTEE. 

The  supreme  court  will,  from  time  to  time, 
appoint  a  committee,  composed  of  three  mem- 
bers of  the  bar  of  the  supreme  court  of  the 
state  of  Washington,  to  aid  and  assist  In  tbe 
examination  of  applicants  for  admission. 

Rule  V.  FILING  NOTICE  OF  APPLICA- 
TION. 

1.  All  persons  malting  application  for  ad- 
mission to  the  bar,  as  herein  provided,  shall 
file  a  notice  of  such  application  with  the 
clerk  of  the  supreme  court  at  least  one  week 
before  the  first  Thursday  of  each  session  of 
the  supreme  court,  and  shall  pay  to  such  clerk 
the  sum  of  twenty  dollars  ($20)  in  full  of  all 
fees,  which  sum  shall  be  returned  to  tbe  ap- 
plicant in  'the  event  that  his  application  for 
admission.Is  denied. 

2.  Each  application  for  examination  shall 
be  accompanied  by  the  affidavit  of  tbe  ap- 


plicant showing  that  he  has  the  qualifica- 
tions  required  by  statute,  and  that  he  is  not 
under  sentence  of  suspension  or  disbarment 
of  any  court 

Rule  VI.  BASIS  OP  EXAMINATION. 

Such  examination  shall  be  based  upon 
written  questions  and  the  answers  thereto- 
and  such  oral  questions  as  the  committee 
shall  see  fit  to  propound. 

Rule  VU.  WRITTEN  EXAMINATION! 

The  committee  shall  prepare  and  submit  t(V 
the  applicant  numbered  questions  In  writing, 
to  be  answered  in  writing. 

WTille  engaged  in  answering  the  questions 
tbe  applicant  shall  be  in  a  room  free  from 
interruption,  and  shall  be  upon  honor  not  to- 
communicate  with  any  person,  or  to  read  any 
book  or  paper  upon  the  subject  of  the  answer 
to  any  question  submitted  to  him. 

Six  hours  will  be  allowed  in  which  to  pre- 
pare the  written  answers.  The  question 
with  Its  number  shall  precede  each  answer. 
Each  page  of  answers  shall  be  signed  by  tbe 
applicant. 

Immediately  upon  concluding  his  written 
answers  the  applicant  shall  deliver  them  to 
the  committee. 

Rule  Vin.  ORAL  EXAMINATIONS. 

Upon  the  day  following  the  applicant's 
written  examination,  he  shall  be  examined 
orally  in  open  court  by  tbe  court  or  the  com- 
mittee, at  sucb  length  as  may  be  deemed 
proper. 
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Rule  IX.  ADMISSION  UPON  EXAMINA- 
TION. 

As  soon  as  conyenience  'wlII  permit,  tbe 
committee  shall  satisfy  themselves,  from  the 
applicant's  written  and  oral  examinations, 
whether  or  not  he  should  be  admitted,  and 
announce  the  result  to  the  supreme  court 
The  court  shall  then  determine  whether  or 
not  tbe  applicant  shall  be  admitted. 

Rule  X.  PRACTICE. 

Admission  to  practice  in  the  supreme  conrt 
shall  entitle  an  attorney  to  practice  in  all 
tile  courts  of  the  state. 

Any  person  a  resident  of  the  state  of  Wash- 
ington heretofore  admitted  to  practice  in  any 
of  tbe  superior  courts  of  said  state  shall  be 
entitled  to  admission  in  the  supreme  court 
upon  the  production  of  a  certified  copy  of  his 
admission  and  tbe  filing  of  the  same  with  the 
derk  of  the  supreme  court,  together  with  his 
own  afOdarit  that  he  is  not  under  Judgment 
of  disbarment  or  suspension  of  any  court. 
The  fee  for  entering  said  admission  and  for 
cwtlfled  copy  of  such  record  shall  be  fire 
dollars  ($5). 


Rule  XL  DISBARMENT  AND  SUSPEN- 
SION. 

The  Judgment  of  disbarment  or  suspension 
of  the  supreme  court,  or  of  any  superior  court 
of  this  state,  shall  disqualify  any  attorney 
against  whom  the  same  is  pronounced  from 
practicing  as  an  attorney  in  any  of  the  courts 
of  the  state  until  the  same  shall  be  reversed 
or  vacated;  and  any  attorney  who,  while  so 
disbarred  or  suspended,  shall  practice  as  an 
attorney,  shall  be  deemed  guilty  of  a  con- 
tempt, and  punished  accordingly. 


State  of  Washington,  County  of  Thurston,  ss. 

I,  C.  S.  Reinhart,  clerk  of  the  supreme  court 
of  the  state  of  Washington,  hereby  certify 
that  the  above  and  foregoing  is  a  full,  true 
and  correct  copy  of  the  rules  of  said  court 
as  the  same  were  adopted  on  the  15th  day  of 
July,  A.  D.  1885. 

In  testimony  whereof  I  have  hereunto  set 
my  band  and  affixed  the  seal  of  said  court 

this day  of ,  189-. 

,  Oletk. 


Digitized  by 


Google 


Digitized  by 


Google 


CASES  REPORTED. 


Pa«e 

Aaron,  City  of  Denver  r.  (Colo.  App.) 587 

Adams    t.    Directors   of    Insane    Asylum 

(Ariz.)    185 

Adams  v.  Helbine  (Cal.) 422 

Adams  ▼.  Reed  (Utah) 720 

Adams  v.  Tucker  (Colo.  App.) 78S 

Adier,  Wasbinston  Briclc,  Lime  &  Manufg 

Co.  V.  (Wasli.) 383 

Ahem  t.  McCarthy  (Cal.) 4S-; 

Ah  Kee,  Ei  parte  (Ner.) 879 

Airy  v.  People  (Colo.  Sup.) 3C2 

Albaugb,  Lease  t.  (Kan.  Snp.)... 1002 

Albert,  State  v.  (Kan.  Sup.) 286 

Alexander,  Homberger  t.  (Utah) 260 

Allen,  Chapman  t.  (Wash.) 219 

Allen,  Oakland  Home  Ins.   Co.  ▼.  (Kan. 

App.)    928 

Allen,  Southern  Pac.  R.  Co.  t.  (Cal.) 752 

Allen,  Walsh  v.  (Colo.  App,) 473 

Allyn,  Lockwood  t.  (Wash.) 34S 

Allyn,  Lockwood  v.  (Wash.) 616 

Alvarado,  ESmeric  y.  (Cal.) 11 

Alvord  V.  Spring  Valley  Gold  Co.  (Cal.). ...     27 

Ambrose,  Freeman  t.  (Wash.) 381 

American  Buildin;;  &  Loan  Ass'n  t.  Farm- 
ers' Ins.  Co.  (Wash.) 125 

American  Fire  Ins.  Co.  of  City  of  New 
York,  Union  Ins.  Co.  of  City  of  San  Fran- 
cisco y.  (CaL) 431 

American  Glucose  C!o.,  Nnte  t.  (Kan.  Sup.)  279 
American  Ins.  C!o.of  Newark,  N.  J.,  Neimick 

V.  (Mont.)  697 

American    Say.    Bank,    Wilcox    r.    (Colo. 

Sup.)    881 

Anderson,  People  t.  (Ck>lo.  Sup.) 568 

A.  P.  Hotaling  Co.    Kern  y.  (Or.)i 168 

Armstrong  t.  Moore  (Kan.  App.) 834 

Armstrong,  New  Mercer  Ditch  Co.  y,  (Olo. 

Sup.)    989 

Amett  y.  Linhart  (Colo.  Sup.) 355 

Arnold  v.  State  (Wyo.) 9(?7 

Amtld  V.  Weiker  (Kan.  Sup.) 901 

Aspon  Hardware  Co.,  Jones  t.  (Colo.  Sup.)  457 

Astoria  Exchange  Co.  y.  Shively  (Or.) 92 

Astoria  Land  &  Trust  C3o.  v.  Ci^  of  Astoria 

(Or.)  229 

Atchison,  T.  &  S.  F.   R.  Co.  y.  Hughes 

(Ki.n.  Snp.)   919 

Atchison,   T.  &  8.  F.  R.  Co.  y.  Midgett 

(EUn.  App.)  995 

Atchison,  T.  &  S.  F.  R.  C!o.  t.  Napole  (Kan. 

Snp.)    RRfl 

Atkins.  Hurd  v.  (Colo.  Sup.) 443 

Atkinson  t.  City  of  Great  Falls  (Mont.)..  877 
Authier  y.  Bennett  Bros.  Co.  (Mont.) 182 

Bachman,  Cnrtiss  y.  (Cal.) 801 

Badgalupo  y.  Superior  CJourt  of  City  and 

County   of    Saa    Francisco,    Department 

No.  10  (Cal.) 1055 

BaUey  v.  Drake  (Wash.) 631 

Bailey,   First   Nat.   Bank  of    Missoula  t. 

(Mont.)  175 

Bain   t.   Onnectlcut   Mut.   Life   Ins.   <3o. 

(Kan.  App.)  817 

Baker,  State  v.  (Kan.  Sup.). 658 

Balletto,    People  t.   (Cal.) 108 

BalUnger  v.  Redhead  (Kan.  App.) 828 

Bancroft  t.  Bancroft  (Cal.) 488 

Bank  of  Clear  Creek  Ck>unty,   HamiU   y. 

(CJolo.  Sup.) 447 

Bank   of   Clear  Creek  County,   People  T. 

(CJolo.  Sup.) 447 


Page 

Bank  of  Park  City,  Cupit  y.  (Utah) 707 

Bard,  KJeeb  v.  (WashO 733 

Barker,  Ogden  State  Bank  y.  (Utah) 765 

Barker,  Ogden  State  Bank  y.  (Utah)....  769 

Barlow  v.  City  of  Tacoma  (Wash.) 382 

Barlow,  Tacoma  Grocery  Co.  y.  (Wash.) . . .  380 

Barnett  v.  Mulkina  (Cal.) 115 

Barnitz,  Beverly  v.  (Kan.  Sup.) 325 

Bartlett  v.  Reicheneker  (Wash.) 339 

Bartlett,  Lewis  v.  (Wash.) 934 

Barton,  Henry  v.  (Cal.) 798 

Bastian,    Elliott  v.   (Utah) 713 

Bates,  Wilson  v.  (Colo.  Sup.) 351 

Bath,  Seibel  v.  (Wyo.) 756 

Baxter,  Le  May  v.  (Wash.) 122 

Beagle,  Parker  y.  (Idaho). 61 . 

Beal  V.  Nichols  (wash.) 789 

Beaver  Brook  Reservoir  &  Canal  Co.  v.  St. 

Vrain  Reservoir  &  Fish  Ck).  (Colo.  App.).  1066 

Beck,  Thompson  y.  (Nev.) 516 

Bedell  v.  Scoggins  (Cal.) 954 

Beisel's  Estate,  In  re  (Cal.) 961 

Bell  y.  Fisher  (Kan.  App.) 674 

Bell  y.  Rankin  (Kan.  App.) 1094 

Bell.  Young  v.  (Kan.  App.) 675 

Bellinger  v.  Thompson  (Or.) 229 

Bennett,  Johnson  v.  (Colo.  App.) 847 

Bennett  Broa.  Co.,  Authier  y.  (Moot.) 182 

Berg  V.  Koegel  (Mont.) 605 

Berry  v.  City  of  Tacoma  (Wash.) 414 

Berry  v.  Woodbum  (Cal.) 802 

Berry,  Kansas  City,  Ft.  S.  &  M.  R.  (Jo.  y. 

(Kan.  Snp.) 288 

Beshoar  v.  Chappeli  (Colo.  App.) 244 

Beverly  v.  Barnitz  (Kan.  Sup.) 325 

Biggins  V.  Raisch  (Cal.) 333 

Binkert,  Getto  v.  (Kan.  Sup.) 925 

Binschadler,  Olatzel  y.  (Colo.  Snp.) 352 

Black,  Gilliam  v.  (Mont.) 303 

Black,  Linden  v.  (Colo.  App.) 241 

Biackinton  v.  Rumpf  (Wash.) 1063 

Blair,  City  of  Montesano  v.  (Wash.) 731 

Blaney,  Wood  v.  (Cal.) 428 

Board  of  Com'rs  of  Cascade  County,  State 

V.  (Mont.) 696 

Board  of  Com'rs  of  Elk  County,  Roe  v. 

(Kan.  App.) 1082 

Board  of  Com'rs  of  Garfield  County,  Nelson 

y.  (CJolo.  App.) 474 

Board  of  Com'rs  of  Kiowa  (Tounty  y.  Dmm 

(Colo.   Sup.)    857 

Board  of  CJom'rs  of  Kiowa  (Jounty,  Lig- 
gett V.  (Colo.  App.) 475 

Board  of  Com'rs  of  La  Plata  County,  Sar- 
gent V.  (Colo.  Sup.) 366 

Board  of  Com'rs  of  Pitkin  County  v.  First 

Nat.  Bank  of  Aspen  (Colo.  App.) 894 

Board  of  Com'x"s  of  Rio  Grande   County, 

Emoire  Land  &  Canal  Co.  v.  (CJolo.  Sup.)  449 
Board  of  Com'rs  of  Weston  Connty,  Griggs 

y.  (Wyo.). 804 

Board  of  Directors  of  State  Penitentiary, 

Chase  y.  (Kan.  Sup.) 666 

Board  of  Education  of  City  and  County  of 

San  Francisco,  Fairchild  y.  (Cal.) 26 

Board  of  Fire  &  Police  Com'rs  of  Salt  Lake 

City,  Clark  v.  (Utah) 269 

Board  of  Police  &  Fire  Com'rs  of  Salt  Lake 

City,  Gilbert  v.  (Utah) 2i84 

Board   of   Sup'rs   of   San  Diego   (bounty, 

Geary  y.  (CM.) 800 

Board  of  Trustees  of  Town  of  Hayward, 

Ricey.  (Cal.)  651 


40pAa 


(XT) 


Digitized  by 


Google 


XVI 


CASES  BEPORXGD. 


Page 

Bogga,  Swarm  t.  fWasb.) 941 

Bohm,  Jerome  y.  (Colo.  Sup.) 570 

Boob  V.  Hall  (Cal.) 1X7 

Booth,  Breene  v.  (Colo.  App.) 193 

Boston  &  M.  CoDsolidated  Copper  &  Silver 

Min.  (Do.,  Johnson  y.  (Mout.) 298 

Boulter,  In  re  (Wyo.) 520 

Bradley,  In  re  (Kan.  Sup.) 2&5 

Bradley  v.  G.  Gotzian  &  Co.  (Wash.) 623 

Bradtfeldt  v.  Cooke  (Or.) 1 

Braillard,  Columbia    &    P.   S.   R.   C!o.  v. 

(Wash.)   382 

Branham  v.  Stallinss  (Colo.  Sup.) 390 

Breene  v.  Booth  (Colo.  App.) 193 

Brett,  State  v.  (Mont.) 873 

Bridenthal,  State  v.  (Kan.  Sup.) 651 

Bridges  y.  Sar»ent  (Kan.  App.) 823 

Brigbam    Young    Trust    Co.    v.    Wagner 

(Utah)  764 

British- American  Aasur.  C!o.  y.  Ck>opcr  (Colo. 

Aop.)   147 

Brodeck  y.  Famum  (Wash.) 189 

Broder.  Rauer  y.  (Cal.) 430 

Broderick,  Smith  y.  (Cal.) 1033 

Brotton  y.  Lnnkley  ( Wash.) 140 

Brown  y.  Merrill  (Cal.) 557 

Brown    y.    School    Dist    No.    41,    Cowley 

County  (Kan.  App.) 826 

Brown  y.  Wilson  (CJolo.  Sup.) 688 

Brown,  Crawford  v.  (Colo.  Sup.) 692 

Brown,  State  v.   (Kan.  Sup.) 1001 

Bmndage  y.  Burke  (Wash.) 343 

Brunell  y.  I.iogan  (Mont) 597 

Brush    Electric    Light    &    Power   Co.    y. 

Grortch  (Kan.  App.)   933 

Brush  Electric  Light  &  Power  Co.  y.  Stitt 

(Kaa    App.)   934 

Bryan  y.  Duff  (Wash.) 936 

Bryant  y.  State  (Wyo.) 518 

Bncklin  y.  Miller  (Wash.) 732 

Buckman  v.  Ferguson  (Cal.) 1067 

Bndin,   Burlington    &   M.    R.    R.    Ck>.    y. 

(Colo.  App.) 503 

Buena  Vista  Fruit  &  Vineyard  Co.  y.  Tuohy 

(Cal.)   386 

Bull,  Winona  Wagon  Co.  y.  (Cal.) 1077 

Bnllard,  Janes  y.  (Cal.) 108 

Bnrdick's  Estate.  In  re  (Cal.) 3Si 

Bnrke,  Bmndage  y.  (Wash.) 3:13 

Burlington  &  M.  R.  R.  Co.  T.  Budin  (Colo. 

App.)  503 

Burlington  &  M.  R.  R.  (3o.  y.  Shelter  (Colo. 

App.)   157 

Bcrnhana   y.   Citizens'   Bank   of    Emporia 

aCan.  Sno.)   912 

Bnms  y.  Paulsen  (Mont.) 789 

Burns,  Karr  y.  (Kan.  Apn.) 1087 

Burton  y.  Snyder  (Colo.  Sup.) 451 

Bush,  Koll  V.  (Colo.  App.) 579 

Bntin,  Heim  y.  (Cal.) 39 

Butte  &  B.  Min.  Co.  y.  Sloan  (Mont.) 217 

Butte  &  M.  Commercial  (3o.,  Hopkins  y. 

(Mont.)    865 

Cad  well.  State  r.  (Mont.) 176 

Caldwell.  Gardner  y.  (Mont.) 590 

California  Academy  of  Sciences  ▼-  City 
and  County  of  San  Francisco  (Cal.). .. .  426 

California  Bituminous  Rock  Co.,  Green- 
berg  y.  (Cal.) 1053 

California  Safe-Deposit  &  Trust  Co.  y. 
Cheney  Electric  Light,  Telephone  &  Pow- 
er Co.  (Wash.) 732 

Callaway  v.  Denyer  &  R.  O.  R.  (3o.  (C!oIo. 
App.)    573 

Campbell  y.  Kansas  City,  Ft  S.  &  M.  R. 
Co.  (Kan.  Sup.)   997 

Capps,  Hall  y.  (Cal.) 809 

Carey  y.  Farmers'  &  Merchants'  Ins.  Ga 
(Or.) 91 

Carpita,  Colorado  <3oal  A  Iron  Co.  y.  (Colo. 
App.)   248 

Carriger's  Estate.  In  re  (Cal.) 1032 

Carruthers  y.  (Tbicago,  R.  L  &  P.  R.  Co. 
(Kan.   Sup.)   915 

Carson,  Steves  v.  (Colo.  Sup.) 669 


Carson,  Steves  v.  ((Tolo.  Snp.). 


Pag* 

_  570 

Carter,  Stevens  v.  (Or.) 1074 

Casper  Drug  Co.,  C.  D.  Smith  Drug  Co. 

y.   (Wyo.)    979 

G.  D.  Smith  Drug  Co.  v.  Casper  Drag  Ck>. 

(Wyo.)   979 

Center,  (Central  Lumber  &  Mill  Co.  v.  (Cal.)  334 
Central  Ass'n  of  Wyoming,  Iba  v.  (Wyo.)  527 
Central  Lumber  &  Mill  Co.  y.  Center  (Cal.)  334 

Challiss,  Cooky.  (Kan.  Sup.) 643 

Chambers  v.  City  of  Butte  (Mont.) 71 

Chambers,  Hefferlin  v.  (Mont) 787 

Chapman  y.  Allen  (Wash.) 219 

Chapman  v.  Sargent  (Colo.  App.) 849 

Chappell  y.  McKeough  (Colo.  Sup.) 769 

Ghappell,  Beshoar  v.  (Colo.  App.) 244 

Chase  v.  Board  of  Directors  of  State  Peni- 
tentiary (Kan.   Sup.) 665 

Chase,  Lynch  y.  (Kan.  Sup.) 666 

Cheney  Electric  Light  Telephone  &  Power 

Co.,  California  Safe-Deposit  &  Trust  Co. 

y.  (Washj 782 

Cherry  v.  Western  Washington  Industrial 

Exposition  Co.  (Wash.) 136 

Chicago,  B.  &  Q.  R.  Co.  v.  Clerk  of  Norton 

County  (Ivan.  Sup.) 654 

Chicag\  K.  &  W.  R.  Co.  y.  Frazer  (Kan. 

SupO    923 

Caiicago,  K.  &  W.  R.  Co.  y.  Fronty  (Kan. 

Sup!)      908 

Chicago,    R.  I.  &  P.  R.  Co.   y.   Reardon 

(Kan.  App.)   931 

Chicago,  R.  t.  &  P.  R.  Co.,  Carruthers  y. 

(Kan.  Sup.)   915 

ChinauU,  State  v.  (Kan.  Sup.) 662 

Christensen  y.  Jessen  (Cal.). 747 

Christian  v.  McReynnlds  (Wyo.) '.  979 

Christie,  Green  v.   (Idaho) 54 

Citizens'   Bank  of  Emporia,   Bumbam   y. 

(Kan.  Sup.)   912 

Citizens'  Bank  of  Kansas  City,  Withrow-y. 

(Kan.   Sup.)    639 

Citizens'  Coal  &  Coke  Co.  v.  Stanley  (C!olo. 

Apn.)   693 

Citizens'  Natural  Gas  u.  Mining  C!o.,  Cof- 

feyville  Mining  &  Gas  (^.  v.,  two  cases 

(Kan.  Sup.) 826 

City  and  County  of  San  Francisco.  Califor- 
nia Academy  of  Sciences  v.  (Cal.) 426 

City  and  County  of  San  Francisco,  De- 
martini  y.  (C^l.) 496 

City  of  Astoria,  Astoria  Land  &  Trust  Oo. 

y.  (Or.)  229 

City  of  Astoria,  Hamblin  Real-Elstate  Co.  y. 

(Or.) 230 

City  of  Astoria,  Hamilton  Real-Estate  Co. 

y.  (Or.)  229 

City  of  Astoria,  Kinney  v.  (Or.) 229 

City  of  Astoria,  Leinenweber  y.  (Or.) 229 

City  of  Astoria,  Warren  v.  (Or.) 229 

City  of  Astoria,  Welch  v.  tOr.) 229 

City  of  Astoria,  Wlngate  t.  (Or.) 229 

City  of  Butte,  Chambers  y.  (Mont.) 71 

City  of  Butte,  Hopkins  y.  (Mont> 171 

City  of  Denver  v.  Aaron  (Colo.  App.) 587 

City  of  Denver,  John  Monat  Lumber  Oo.  v. 

(Colo.  Sup.) 237 

City  of  Durango,  Junction  Creek  &  N.  D 

D.  &  L  Ditch  Co.  v.  (Colo.  Sup.) 856 

City  of  Eureka  y.  Fay  (Cal.) 235 

City  of  Geneseo  v.  Geneseo  Natural  Qaa, 

Coal,  Oil,  Salt  &  Mineral  Co.  (Kan.  Sup.)  «•=;.■» 
City  of  Great  Falls,  Atkinson  v.  (Mont).  877 

City  of  Montesaao  v.  Blair  (Wash.) 731 

City  of  North  Yakima,  Schmidt  v.  (Wash.)  790 

City  of  Ottawa,  Clark  v.  (Kan.  App.) 1071 

City  of  Uosedale  v.  Golding  (Kan.  Sup.). ..  284 
City  of  San  Bernardino  y.  Southern  Pac, 

Co.  (Cal.)   T9« 

City  of  Santa  Rosa,  Skinner  v.  (Cal.) 742 

City  of  Tacoma,  Barlow  v.  (Wash.) 382 

City  of  Tacoma,  Berry  v.  (Wash.) 414 

City  of  Tacoma,  Gower  v.  (Wash.) 418 

City  of  Tacoma,  BUine  v.  fWash.) 418 

City  of  Topeka  y.  Thomaa  (Kan.  App.). ..  930 
Clancy  t.  Plover  (Cal.) 394 


Digitized  by 


Google 


OASES  REPORTED. 


ZVil 


Clark  T.  Board  of  Fit«  &  Police  Com'n  of 

Salt  Lake  City  (Utah) 209 

Clark  V.  City  of  Ottawa  (Kan.  App.) 1071 

Clark  V.  Clark  (Kan.  Sup.) 269 

Clark,  First  Nat.  Bank  of  Wasbinston  t. 

(Kan.   Sup.)   270 

CSark,  T^iease  v.  (Kan.  Snp.) 1002 

Clark,  Richey  v.  (Utah) 717 

Clark,  Taughenbaugh  v.  (Colo.  App.) 153 

Clark,  ITiruston  v.  (Gal.) 435 

aemes  t.  Fox  (Colo.  App.). 843 

demons,  ■  Kversman  t.  (Colo.  App.) 575 

Clerk  of  Norton  Couuty,  Chicago,  B.  &  Q. 

R.  Co.  V.  (Kan.  Sup.) 654 

Clifford,  Cnrran  v.  (Colo.  App.) 477 

Otond  T.  Lawrence  (Wash.) .• 741 

Cloud,  Denver  Tramway  Co.  v.  (Colo.  App.)  779 
Coffeyville  Mining  &  Gas  (3o.  t.  Citizens' 

Natural   Oas  &  Mining  Co.,   two  cases 

(Kan.   Sup.)    326 

Cohen  v.  Wallace  (Cal.) 101 

Coleman,  Walker  v.  (Kan.  Sup.) 640 

Colombet,  Sinnott  v.  (Cal,) . . .  •. 329 

Colorado  Coal  &  Iron  Co.  t.  Carpita  (Colo. 

^App.)    248 

Colorado  Coal  St  Iron  Co.  t.  Lamb  (Colo. 

App.)   251 

Columbia    &    P.     S.   B.  Co.   t.  Braillard 

(Wash.)  382 

Comassi's  Estate,  In  re  (Cal.; 15 

Conly  V.  Friedman  (Colo.  App.) 348 

Connecticut  Mut.   Life  Ins.   Co.,  Bain  t. 

(Kan.  App.)  817 

Connors  v.  (3onnors  (Wyo.) 966 

Consolidated  Home  Supply  Ditch  &  Reser- 

Toir  Co.  T.  Hamlin  ((Jolo.  App.) 582 

Conway,  State  v.  (Kan.  Sup.) 661 

Cook  T.  Challiss  (Kan.  Sup.) 643 

Cook  T.  Tibbals  (Wash.) 935 

Cook,  Le  Breton  v.  (CaL) 552 

Cooke,  Bradtfeldt  v.  (Or.) 1 

Coon,  Pacific  Fruit  Co.  t.  (Cal.) 542 

Cooper,    British-American    Assur.    Co.    v. 

(Colo.  App.)   147 

Cooper,  Labs  v.  (CalJ 1042 

Cope,  Whittemore  v.  (Utah) 256 

Coqnard   v.  Weinstein  (Mont.) 696 

Corbit  V.  Kjmball  (Cal.) 1029 

Cort  v.  Newman  (Colo.  App.) 242 

Cotter  T.  Cotter  (Mont). ; -. 63 

Cox,  State  ▼.  (Kan.  App.) 816 

Craemer,  State  v.   (Wash.) 944 

Graig    y.   Hesperia  Land    &   Water    Co. 

(Cal.)  1057 

Craw  v.  Wilson  (Nev.) 1076 

Crawford  r.  Brown  (C!olo.  Sup.) 692 

Crocker.  State  v.  (Wyo.). 681 

Cross  Undertaking  Ck>.,  Willamette  Casket 

Co.  T.  fWash.)  729 

Crymble  ▼.  MnlTaney  (Colo.  Sup.) 499 

Cunkle  t.  Interstate  R.  Co.  (Kan.  Sup.)...  184 

Cunningham  v.  Norton  (Cal.) 491 

Cnpit  T.  Bank  of  Park  City  (Utah) 707 

Curran  y.  Clifford  (Colo.  App.) 477 

Cnrtis  y.  Richards  (Idaho) 57 

Curtis  y.  Sestanovieh  (Or.) 229 

G&rtiss  y.  Bachman  (Cal.) 801 

Daggett  y.  Gray  (Cal.) 959 

Dammeier,  Van  Auken  y.  (Or.) 89 

Dare,  Fla«g  v.  (Cal.) 804 

Davis  V.  Pacific  Power  Co.  (Cal.) 950 

Davis.  Sheahanv.  (Or.) 405 

Dc  Adro,  Morsey.  (Cal.) 1018 

Deegan,  Zickler  v.  (Mont.) 410 

Deitzler  v.  Wilhite  (Kan.  Sua) 272 

Delafield  y.  San  Frandsco  &  S.  M.  R.  Co. 

(Cal.)    968 

Delsol  y.  Spdkane  &  P.  R.  Co.  (Idaho) 59 

Demartini  v.  City    and    County    of    San 

Frandsco  (Cal.) 496 

Denby,  People  y.  (Oal.) 1051 

Denny,  Fremont  Milling  Co.  y.  (Wash.).  .1062 
Denver  Tramway  Co.  v.  Cloud  (Colo.  App.)  779 
Denver  &  R.  G.  R.  Co.  y.  Robinson  (<Mo. 

App.)   840 

40PAO.— 6 


Pag«, 
Denver  &  R.  G.  R.  Go.  y.  Watson  (Colo. 

App.)  778 

Denver  &  R.  Q.  R.  C3o.,  Callaway  v.  (Colo. 

App.)    , 578 

Deri(;k8on,  Seward  v.  (Wash.) 939 

Derr.  Morris  v.  (Kan.  Sup.) 908 

De  Witt,  Warnock  v.  (UtiUi) 205 

Dickerman,  State  v.  (Mont) 698 

Dickson  y.  Matheson  (Wash.) 725 

Dingwell,  HoUenback  v.  (Mont) 863 

Directors   of   Insane   Asylum,    Adams    y. 

(Aria.)    185 

District  Court  of  Second  Judicial  District, 

People  y.  (Colo.  Sup.) 460 

Dobson  y.  Owens  (wyo.) 442 

Donovan,  Nelson  v.  (Mont) 72 

Doonan  y.  Morrison  (Wash.) 616 

Doughty,  Appeal  of  (Cal.) 13 

Douglass  V.  Lowell  (Kan.  Sup.) 917 

Douglas  Sugar  Co.,   Keystone  Iron- Works 

Co.  V.  OKan.  Sup.) 273 

Doathitt  y.  MacCulsky  (Wash.) 186 

Downing  V.  Howlett  (Colo.  App.) 606 

Drake,  Bailey  v.'fWash) 631 

Duff,  5Bryan  v.  (Wash.) 986 

Duff,  Randall  y.  (Cal.) 20 

Duff.  Randall  v.  (Cal.) 386 

Duggins,  United  .States  v.  (Utah) 707 

Duignan  v.  Montana  Club  (Mont) .../....  294 

Duncan,  Spencer  v.  (Cal.) , 648 

Duncan,  Spencer  v.  (Gal.) 549 

Dunn.  Board  of  Com'rs  of  Kiowa  (iounty 

v.  (Colo.  Snp.)  357 

Dunne,  Helms  v.  (Cal.) 100 

Dwelle  V.  Dwelle  (Kan.  Ann.) 825 

Dwelling-House  Ins.  Co.  of  Boston,  Mass.,  y. 

Osbom  (Kan.  App.) 1099 

Dyer,  Prewit  v.  (Cal.) 105 

Easter  V.  Hall  (Wash.) 728 

Eaton  y.  Jones  (Cal.) 798 

Eaton  v.  Metz  (Cal.) 947 

Edwards,    Kansas   Breeze   do.    y.    (Kan. 

Sup.)    1004 

E.  B.  Thomas  Fruit  Co.  y.  Start  (Cal.)...  336 

Eichhoff  V.  Eichhoff  (Cal.) 24 

Electric  Imp.  C!o.  of  San  Jose,  Giraudi  y. 

(Cal.)    108 

EHkhorn  Trading  Co.  y.  Tacoma  Min.  Co. 

(Mont)    flOe 

Elk  River  Mill  &  Lumber  Co.,  People  y. 

(Cal.)    480 

Elk  River  Mill  &  Lumber  Co.,  People  v. 

(Cal.)    631 

Elliott  y.  BastSan  (Utah) 713 

Elliott  y.  Whitmore,  two  cases  (Utah) 201 

Ellis,  Pacific  County  v.  (Wash.) 632 

Ellison,  Smith  y.  (Colo.  App.) 502 

Elsbree.  Farm  Land  Mortgage  &  Deben- 
ture Co.  y.  (Kan.  Sup.) 906 

Empric  v.  Alvarado  (Cal.) 11 

Emigrant  Ditch  Co.  v.  Webber  (Cal.) 1061 

Empire  Land  &   Canal  Co.  y.  Board  of 

Com'rs   of   Rio   Grande   County    (Colo. 

Snp.)    449 

Eversman  y.  demons  (Colo.  Ak>.) 576 

Fagan,  State  y.  (Kan.  Snp.) 814 

Fairbrother,  Thrall  v.  (Kan.  App.) 81B 

Fairchild  v.  Board  of  Education  of  City  and 

Couuty  of  San  Francisco  (Cal.) 26 

Palshaw,  United  States  v.  (Ariz.) 209 

Farmers'   Ins.   O).,   American  Building  & 

Loan  Ass'n  v.  (Wash.) 125 

Farmers'  Loan  &  Trust  Co.  y.  Oregon  Pac 

R.  Co.  (Or.) 1089 

Farmers'  &  Merchants'  Ins.  Co.,  Carey  y. 

(Or.) 01 

Farm  Land  Mortgage  &  Debenture  Ca  y. 

ElsbreeJKan.  Snp.) 806 

Famum,  Brodeck  y.  (Wash.) 189 

Farrell,  People  v.  (Utah) 708 

i^ay.  City  of  Eureka  y.  (Col.) 236 

Feldmau  v.  Nicolai  (Or.) 1010 

Felton  V.   West  Iron  Mountain  Min.   Co. 

(Mont.)    70 


Digitized  by 


Google 


xviil 


OASES  REPORTED. 


^  Pag« 

Ferguson,  Bnckman  ▼.  (Cal.) 1057 

Ferguson,  Simson  v.  (Cal.) 104 

Fiuch  V.  Turner  (Colo.  Sup.) 565 

First    Judicial    District    Court,    State    v. 

(Mont.)    600 

First-  Nat.  Bank  of  Aspen,  Board  of  Com'rs 

of  Pitkin  County  v.  (Colo.  AppJ 894 

First  Nat.  Bank  of  Brid|,-eport  v.  Perns  Ir- 
rigation Dist  (Cal.) 45 

First  Nat.    Bank   of   Butte,    Shepherd  ▼. 

(Mont.)    67 

First  Nat   Bank  of  Denver  v.   Schmidt 

(Colo.  AppJ 479 

First   Nat.  -  Bank   of  Missoula   v.    Bailey 

(Mont.)    175 

First  Nat  Bank  of  South  Bend  y.  Kelso 

(Cal.)   427 

first    Nat  Bank    of  Washington  v.  Clark 

(Kan.    Sup.) 270 

Fisher,  Bell  v.  (Kan.  App.) 674 

Fiy,  People  y.  (Cal.) 805 

Flagg  V.  Dare  (Cal.) S<M 

Flavel,  Raymond  v.  (Or.) 158 

Fleckenstein  v.  Inman.  Poulsen  &  Co.  (Or.)    87 

Fleischner,  Levy  t.  (Wash.) 384 

Fletcher,  McCarty  y.   (Wash.) 939 

Florman  y.  School  Dist  No.  11,  El  Paso 

County  (Colo.  App.) 469 

Flower,  Ix)throp  v.  (Cola  Am)-) 243 

Flynn  V.  Hite  (Cal.) 749 

Ford  V.  Kenton  (Cal.) 1031 

Ford,  McGowan  v.  (Cal.) 231 

Forrest,  Scholpp  v.  (Wash.) 133 

Foster,  O'Kecfe  v.  (Wyo.) 525 

Foutch,  Grove  v.  (Colo.  App.) 852 

Fo.T,  Clemes  y.  (Colo.  App.) 843 

Foi.  Lipe  V.  (Colo.  Sup.) 353 

Frank  v.  Jenkins  (Wash.) 220 

Frank,  Thomas  v.  (Mont.) 762 

Praster,  Chicago,  K.  &  W.  R.  Co.  y.  (Kan. 

Sup.)    923 

Freeman  v.  Ambrose  (Wash.) 381 

Fremont  Milling  Co.  v.  Denny  (Wash.) 1062 

French  y.  People  (Colo.  App.) 463 

Friedman.  Conly  y.  (Colo.  App.) .348 

Prigeriq,  People  y.  (Cal.) 107 

Frink,  Hill  v.  (Wash.) 128 

Frost  v.  Weister  (Or.) 230 

Frost,  Lavell  y.  (Mont) 146 

Gale,  Van  Praag  y.  (Cal.) 555 

Garcia,  People  v.  (Cal.) 114 

Gard  v.  Gard  (Cal.) iaT9 

Gardner  y.  Caldwell  (Mont) 590 

Geary  y.  Board  of  Sup'rs  of  San  Diego 

County  (Cal.)  800 

Geiger,    WiUiams   y.   (Wash.) 616 

Geneseo   Natural  Gas,   Coal,  Oil,    Salt  & 

Mineral  Co.,  City  of  Geneseo  v.  (Kan. 

Sup.)   655 

German  Ins.  Co.  of  Freeport,  IlL,  y.  Hay- 
den  (Colo.  Sup.) 453 

Getto  y.  Binkert  (Kan.  Sup.) 925 

G.  Gotzian  &  Co.,  Bradley  y.  (Wash.)....  623 

Giant  Powder  Co.,  Jndson  ▼.  (Cal.) 1020 

Gibbs  V.  Gibbs  (Colo.  App.) 781 

Gilbert  v.  Board  of  Police  &  Fire  Com'rs  of 

Salt  Lake  City  (Utah) 26* 

OUliam  T.  Black  (Mont) 3(« 

Glllis,  Stinchfield  v.  (Cal.) 98 

Giraudi  T.  EUectric  Imp.  Go.  of  San  Jose 

(Cal.)  108 

Giselman  v.  Starr  (Cal.> ^8 

Glasgow,  McCIun  v.  (Kan.  Sup.) 329 

Glass  V.  Hutchinson  (Kan.  Sup.) 2S7 

Glatzel  V.  Binschadler  (O>lo.  Sup.) 352 

Glenn  v.  Hill  (Wash.) 141 

Glenn,  Watkins  v.  (Kan.  Sup.) 316 

Globe  Smelting  &  Refining  Co.  ▼.  Spann 

(Colo.  App.)   198 

Goebner,  Winter  v.  (Colo.  Sup.) 5<0 

Golding,  City  of  Rosedale  v.  (Kan.  Sup.). . .  2S4 

Goodwin  v.  Scheerer  (OaU ^18 

Gorham,  Morath  y.  (Wash.) 1^ 

(.orsuch,  Reeder  y.  (Kan.  Sup.) 897 

(totzian  &  Co.,  Bradley  v.  (Wash.) 023 


Page 

(3onld,  Whalley  y.  (Or.) 4 

Gower  v.  City  of  Tacoma  (Wash.) 418 

Grace  Methomst  Episcopal  C!hurch  v.  Rick- 

ards  (Mont.) 73 

Grant  v.  Vamey  (Colo.  Sup.) 771 

Graves,  SeU  v.  (Mont.) 788 

Gray,  Daggett  v.  (Cal.) 959 

Green  v.  Christie  (Idaho) 54 

Greenberg  v.  Calijfornia  Bituminous  Rock 

O.  (Cal.)   1053 

Greer,  Roberts  y.   (Nev.) 6 

Gregg  y.  Groesbeck  (Utah) 202 

Gress,  People  v.  (CJtol.) 752 

Griest  MiexeU  v.  (Kan.  App.) 1070 

Griffin,  State  v.  (Idaho) 58 

Griffin,  State  v.  (Idaho) (JO 

Griffin  &  Skelley  Ck>.y.  Magnolia  &  Healds- 

bnrg  Fruit-Cannery  Co.  (Cal.) 495 

Griggs  V.  Board  of  (Com'rs  of  Weston  Coun- 
ty (Wyo.)   304 

Gnggs,  C!ooper  &  C!o.  v.  Kalispell  Mercan- 
tile (>o.   (Mont)    873 

Grimes  v.  Linscott  (Cal.) 421 

Grindstaff,  Shannon  v.  (Wash.) 123 

Groesbeck,  Gregg  v.  (Utah) 202 

Groscfa.  Brush  Electric  Light  &  Power  Co. 

y.   (Kan.  App.)    833 

Grove  v.  Foutch  (O>1o.  App.) 8.52 

Guinney,  State  y.  (Kan.  Sup.) 926 

Hadlock  y.  Shumway  (Wash.) 346 

Haines  v.  Stilwell  (Cal.) 332 

Haley,  Horton  v.  (Wash.) 624 

Hnll  V.  Capps  (Cal.) 809 

Hall,  Boob  T.  (Cal.) 117 

Hall.  Easter  v.  (Wash.) 728 

Hallahan.   Stackpole  v.   (THont.) 80 

Hamhlin  Real-Estate  Co.  v.  City  of  Astoria 

(Or.) 230 

Hamill   v.  Bank  of  Clear  Creek  <3ounty 

(Colo.  Sup.) 447 

Hamilton  Real-Estate  Co.  v.  City  of  Astoria 

(Or.)    229 

Hamlin,  Ck>nsoiidated  Home  Snnply  Ditch 

&  Reservoir  Co.  v.  (Colo.  App.) 682 

Hanna.  .Tuch  v.   (Wash.) 341 

Hannegan  v.  Roth  (Wash.) 636 

Hanson  v.  Hirsch  (Or.) RfiO 

Harper,  Pearson  v.  (Mont.) l"l 

Harrelson  v.  Tomich  (Cal.) l(tS2 

Harris  V.  Ramsey  (Mont.) BS9 

Harrison,  Hecht  y.  (Wyo.) 306 

Harrison.  People  v.   (Cal.) 966 

Harry,  Ronse  v.  (Kan.  Sup.) 1007 

Hfirt  V.  Maney  (Wash.)..... 987 

Hartley.  State  v.  (Nev.) 372 

Hartman,  Sharpy.   (Or.) 230 

Hartsel  v.  People  (Colo.  Sup.) ',  667 

Hatch    y.  Tacoma,  O.  &    (3.  H.  R.    <3o. 

(Wash.)  608 

Hayden,  German  Ins.  Co.  of  Freeport,  111.  y. 

(Colo.  Sup.) 453 

Hayes,  State  y.  (Kanj  Sup.) 648 

Hearst,  Taylor  y.  (Cal.) 3<12 

He<"ht  V.  Harrison  (Wyo.) 306 

Heckm'an  v.  Swett  (Cal.) 420 

Hefferiin  y.  Chambers  (Mont) 787 

Heim  v.  Butin  (Cal.) 39 

Helbing,  Adams  v.  ((3al.) 422 

Holena    Steam-Heating   &  Supply   Co.    y. 

Wells  (Mont.) 78 

Hellings  v.  HeydenfeWt  (Cal.) 1026 

Helm  ▼.  McClnre  (Cal.) 437 

Helms  v.  Dunne  (Cal.) l(X> 

Hendy,  Steen  ▼.  (Cal.) 21 

Hendy,  Steen  y.  (Cal.) 886 

Henley,  Rcdemeyer  v.  (Cal.) 230 

Henry  v.  Barton  (Cal.) 793 

Hesperia   Land   &  Water   Co.,    Craig   y. 

(Cal.)  105T 

Hester  v.  Smith  (Wyo.).. 310 

Hewd,  Woodside  y.  (Cal.) 108 

Hewlett  E-t  parte  (Nev.) 96 

Hovdenfeldt  v.  Jacobs  (Cal.) 492 

Hevdenfeldt  y.  Jacobs  (Cal.) 498 

Heydenfeldt,  Hellings  v.  (Cal.) 1026 


Digitized  by 


Google 


CASSIS  REPORTED. 


Xlr 


Page 

Hickox,  WeDe  t.  (Kan.  App.) 821 

Hilderbrant,  Hochenauer  v.  (C!olo.  App.) . . .  470 

Hill  V.  Frink  (Waah.> 128 

Hill  V.  Sawyer  (Wash.) 414 

Hill  V.  Van  Sandt  (Kan.  App.) 676 

Hill,  GleDD  V.  (WashJ 141 

Hirsch,   Hanson  v.   (Or.) 560 

Hirschberg,  Miller  v.  (Or.) 506 

Hirschler  v.  McKeudricks  (Mont.) 290 

Hite,  Flynn  t.  (Cal.) 749 

Hochenauer  ▼.  Hilderbrant  (Colo.  App.)...  470 

Hollenbnck  v.  Din/jwell  (Mont.) 803 

Holmes,  State  v.  (Wash.) ; 73.5 

Holt  V.  Holt  (Oal.> aoo 

Holt,  Spokane  &  P.  R.  Co.  v.  (Idaho) 56 

Homberger  t.  Alexnndpr  (Utah) 260 

HonejrweU,  Parks  T.  (Kan.  Sup.) 896 

Honeywell,  Thayer  v.  (Kan.  Snp.) 896 

Hooker  v.  McAllister  (Wash.) 617 

Hopkins  t.  Butte  &  M.  Commercial  Co. 

(Mont.)    865 

Hopkins  y.  City  of  Butte  (Mont) 171 

Hopkins  Flanioer-Mill  Ck>.,  Risse  ▼.  (Kan. 

Sup.)    901 

Horean  v.  Zanetta  (Cal.) 22 

Horton  v.  Haley  (Wash^ 624 

HotalinK  Co.,   Kern  v.  (Or.) nc5 

Houfchton  V.  Lannon  (Kan.  App.) 819 

Householder  v.   Morrill  (Kan.  Sup.) 664 

Houston,  People  v.  (Cal.) 756 

Howara.  In  re  (Cal.) 1043 

Howe  T.  .Tohnson  (Col.) 42 

Hewlett,   Downing  v.   (Colo.  App.) 505 

HuBhes,   Atchison,  T.  &  S.  F.  R.  Co.  t. 

fKan.  Sup.)   919 

Hughes,  Sheen  v.  (Ariz.) 679 

Hulford  y.  Neale  (Cal.) 1044 

Hurd  T.  Atkins  (C!olo.  Snp.) 443 

Hurd.  McClellan  v.  (Colo.  Snp.) 445 

Hntchens  v.  Sutherland  (Nev.) 409 

Hutchinson,  Glass  t.  (Kan.  Sup.) 287 

Iba  T.  Central  Ass'n  of  Wyoraini;  (Wyo.) .  527 

Inman,  Poulsen  &  Co.,  Fleckenstein  T.(Or.)  87 

Interstate  R.  Co.,  Cunkle  t.  (Kau.  Snp.)..  184 

Irwin  T.  Olympia  Waterworks  (Wash.)...  637 

Isensee,  State  y.  (Wash.) 985 

Jackson,  Webb  v.  (Colo.  App.) 467 

Jackson    Township,    in    Riley    County,    ▼. 

Wood  (Kan.  Sup.)   897 

Jacobs,  Heydenfeldt  v.  (Cal.) 492 

Jacobs,  Heydenfeldt  v.  (Cal.) 493 

James,  Lassing  v.  (Cal.) 534 

Jamieson,  Wooddy  y.  (Idaho) 61 

Janes  y.  Bullard  (Cal.) 108 

.Tenkins,  Frank  v.  (Wash.) 220 

Jerome  ▼.  Bohm  (Colo.  Sup.) .570 

Jessen.  Christensen  y.  (Cal.) 747 

John,  Wilcox  y.  (Colo.  Sup.) 880 

John  Mouat  Lumber  Co.  y.  City  of  Denyer 

(Colo.  Snp.) 237 

Johns,  People  y.  (C!al.) 806 

.Johnson  y.  Bennett  (Colo.  App.) 847 

Johnson  y.  Boston  &  M.  Consolidated  Cop- 
per &  Silver  Min.  Co.  (Mont.) 298 

.Tohnson  y.  People  (Colo.  App.) 576 

.Tohnson,  Howe  y.  (Cal.) 42 

Johnson,  Missouri    Pac.  R.  Co.  y.    (Kan. 

Sup.)    641 

Johnson,  Rohrbough  y.  (Cal.) 37 

Johnson,  White  v.  (Or.) 511 

Jones  y.  Aspen  Hardware  Co.  (Colo.  Sup.)  457 
.Tones  y.  New  York  Life  Ins.  (3o.  (Utah). ..  702 

.Tones  y.  Shney  (Cal.) 17 

Jones,  Eaton  y.  (Cal.) 798 

Jones,  Union  Pac.  R.  O.  y.  (C!olo.  Sup.). .  891 

Jones,  WTieeler  y.  (Mont.) 77 

Jones,  Worden  y ^Kan.  App.) 107 1 

Jnch  y.  Hanna  (Wash.) 341 

Judson  y.  Giant  Powder  Co.  (Cal.) 1020 

Junction  Creek  &  N.  D.  D.  &  I.  Ditch  Oj. 

y.  City  of  Durango  (Colo.  Sup.) 356 

Justice  Min.  Co.  v.  Lee  (Colo.  Sup.) 444 


Pag» 
Kalispell  Mercantile  Co.,  Grigss,  CJooper  & 

Co.  v.  (ilont.)   878 

Kansas    Breeze    Co.    r.    Edwards    (Kan. 

Sup.)    1004 

Kansas  City,  Ft.  S.  &  M.  R.  (3o.  y.  Berry 

(Kan.  Snp.) 288 

Kansas  City,  Ft.  S.  &  M.  R.  Co.  y.  Murray 

(Kan.  Sup.)    646 

Kansas  City,  Ft  S.  &  M.  R.  Co.,  Campbell 

V.  (Kan.  Sup.)  997 

Karr  y.  Bums  (Kan.  App.) 1087 

Kaufman  y.  Tacoma.  O.  &  G.  H.  R.  Co. 

(Wash.)  137 

Kehoe,  Miller  y.  (Calj 485 

Kellogg  y.  Kellogg  (Colo.  Sup.) 358 

Kelly,  Wells  v.  (Utah) 705 

Kelso,  First  Nat  Bank  of  South  Bend  v. 

(Cal.)  427 

Kendall  v.  O'Neal  (Mont.) 599 

Kenton,  Ford  y.  (Cal.) 1031 

Kem  y.  A.  P.  Hotaling  Co.  (Or.) 168 

Keys  y.  Lardner  (Kan.  Sup.) 644 

Keys,  Missouri  Pac.  R.  Co.  v.  (Kan.  Sup.). .  275 
Keystone  Iron- Works  Co.  y.  Douglas  Sugar 

Co.  (Kan.  Sup.) 273 

Kimball,  Corbit  y.  (Cal.) > 1029 

Kinney  y.  City  of  Astoria  (Or.) 229 

Kirschbraun,  Ramisb  y.  (Cal.) 1045 

Kleeb  y.  Bard  fWashO 733 

Klein,  McGonigle  v.  (Colo.  App.) 466 

Kline  v.  City  of  Tacoma  (Wash.) 418 

Knowles  v.  Murphy  (Cal.) Ill 

Knowles  y.  Sandercock  (Cal.) 1047 

Koegel,  Berg  v.  (Mont.) 605 

Kohae  y.  White  (\\'ash.) 794 

Kol!  y.  Bush  (Colo.  App.) 579 

Koontz  y.  Kurtzman  (Wash.) 622 

ICrutz  y.  Bobbins  (Wash.) 415 

Kurtzman,  Koontz  y.  (Wash.) 622 

Labs  y.  (Dooper  (Cal.) 1042 

T.4icey  y.  Lacey  (Cal.) 1056 

Lagomarsino,  Millett  y.   (Cal.) 26 

Lamb,  Colorado  Coal  &  Iron  Co.  y.  (Colo. 

App.) 251 

Landreth,  In  re,  two  cases  (Kan.  Sup.) 285 

Land  &  Riyer  Imp.  Co.  of  Eyerett,  Wash- 
ington Bridge  Co.  v.  (Wash.) 982 

Lane  v.  Woodruff  (Kan.  App.) 1079 

Lannon,  Houghton  y.  (Kan.  App.) 819 

Lardner,  K^s  y.  (Kan.  Snp.) 644 

Lassing  v.  James  (Cal.) '.....  634 

Lanrer,  Robinson  y.  (Or.) 1012 

Lavell  V.  Frost  (Mont. ) 146 

Lawrence,  Cloud  v.  (Wash.) 741 

Lease  y.    Albaugh  (Kan.  Sup.) 1002 

Lease  v.   Clark   (Kan.   Sup.)...t 1002 

Leavens,  S wanson  y.  (Or.) 230 

Le  Breton  y.  Cook  (Cal.) 552 

Lee,  Justice  Min.  Co.  y.  (Colo.  Sup.) 444 

I^e.  People  y.  (Cal.) 754 

Le  Fevre,  People  y.  (Colo.  Sup.) SS2 

Leggatt  V.  Prideaux  (Mont.) 377 

Leinenweber  y.  City  of  Astoria  (Or.) 229 

TjO  May  v.  Baxter  (Wash.) 122 

Levy  y.  FleischnerjWash.) 384 

Lewis  v.  Bartlett  (Wash.) 9.^4 

Lewis  V.  Weyerhorst  (Mont) 589 

Liffgett   y.    Board    of    Com'ra   of    Kiowa 

County  (Colo.  App.) 475 

T..inden  v.  Black  (Colo.  App.) 241 

Linhart,  Amett  y.  (Colo.  Sup.) 355 

Linscott,  Grimes  v.  (Cal.) 421 

Lion  V.  McClory  (Cal.) 12 

Lipe  y.  Fox  (Colo.  Sup.) 353 

Littschke,  State  y.  (Or.) 167 

Liverpool    &  London   &   Globe   Ins.   (Do., 

Smith  y.   (Cal.) 640 

Lloyd  V.  Williams  (Colo.  App.) 243 

Lobenstein  v.  Storey  County  (Ney.) 1016 

Lockwood  y.  Allyn  (Wash.) 348 

Lock  wood  y.  Allyn  (Wash.) 616 

L<ickwood   V.   Koys   (Wash.) 346 

Logan,  Bmnell  v.  (Mont.) 597 

T»ng  y.  Sullivan  (Colo.  Sup.) 359 

Lothrop  y.  Flower  (Colo.  App.) 243 


Digitized  by 


Google 


XX 


OASBS  REPORTED. 


Page 

Lowe  y.  Woods  (CaL) 1047 

Lowe,  Rauer  v.  (Cal.) 337 

Lowell,  Douglass  t.  (Kan.  Sup.) 917 

Lunkley,  Brotton  v.   (Wash.) 140 

Lj-nch  V.  Chase  (Kan.  Sup.) 666 

McAllister,  Hooker  t.  (Wash.) 617 

McCafifcry,  State  t.  (Mont.) 63 

McCarthy,  Ahern  V.  (Cal.) 482 

McCarty  ▼.  Fletcher  fVVash.) 839 

McClellan  v.  Hurd  jtOolo.  Sup.) 445 

McClory,  Lion  v.  (Oal.) 12 

McClun  T.  Glasgow  (Kan.  Sup.) 329 

McClnre,  Helm  t.  (Cal.) 437 

McCornick  v.  Sadler  (TJtah) 711 

McCowan  v.  McLay  (Mont.) 602 

MarOnlsky,  Douthitt  v.-  (Wash.) J.SU 

McDonald  v.  Mezes  (Cal.) 808 

McDonald,  Sautter  v.  (Wash.) 418 

McDonald,   State  v.   (Idaho) 312 

McFerren  v.  Umatilla  County  (Or.) 1013 

McGonigle  v.  Klein  (Colo.  App.) 4455 

McGowan  v.  Ford  (Cal.) 231 

Mackay  t.  Mackay  (Cal.) Bf>8 

McKendricks.  Hirschler  v.  fMont.) 290 

McKeough,  Chappell  v.  (Colo.  Sup.) 709 

McLachian,  Winsor  T.  (Wash.) 727 

McLay,  McCowan  v.  (Mont.) 602 

McLeod,  Willamette  Steam  Mills.  Lumber- 
ing &  Manufacturing  Co.  T.  (Or.) 93 

McQueen  v.  Mechanics'  Institute  (Cal.).  ...   114 

McKeynolds,  Christian  v.   (Wyo.) 979 

Magnolia  &  Healdsburg  Fruit-Cannery  Co., 

f iriffin  &  Skelley  O.  v.  (Cal.) 495 

Malarin,   Perry  v.  (Cal.) 4Sfi 

Malarin,  Perry  v.  (Cal.) 490 

Malone  v.  Roy  (Cal.) 1040 

Maney,  Hart  v.  (Wash.) 9S7 

Mannen  v.  Stebbing  (Kan.  App.) 1085 

March,  People  v.  (Utah) 708 

Maricopa  County  v.  Osborn  (Ariz.) 313 

Maricopa  County  v.  Kosson  (Ariz.) 314 

Mason  v.  Pnrdy  (Wash.) 130 

Matbeson,  Dickson  v.  (Wash.) 725 

Matheson,  Snively   t.   (Wash.) 628 

Matlock  T.  Wheeler  (Or.) 5 

Mears  t.  Strobach  (Wash.) 62-' 

Mechanics*  Institute,  McQueen  ▼.  (Cal.)..  114 

Merrill,   Brown  v.   (Cal.) 5.'>7 

Motz  V.  People  (Colo.  App.) 51 

Metz,  Eaton  t.  (Cal.) 947 

Meyer,  Ex  parte  (Cal.) 953 

Mezes,  McDonald  v.  (Cal.) 808 

Midgett,  Atchison,  T.  &  S.  F.  R.  Co.  v. 

(Kan.  Ak>.)   995 

M<oxeIl  V.  Oriest  (Kan.  App.) 1070 

Miller  v.  Hirschberg  (Or.) 506 

MillerT.  Kehoe  (Cal.) 485 

Miller.  Bncklin  v.  (Wash.) 732 

Miller,  Morris  v.  (Idaho) 60 

Millett  V.  Lagomarsino  (Oal.) 25 

Misb,  Rabnrn  v.  (Wash.) 731 

Missouri    Pac.    R.    Co.   t.  Johnson    (Kan. 

Sup.)    641 

JTissonri  Pac.  R.  Co.  v.  Keys  (Kan.  Sup.). .  275 
Missouri  Pac.  R.  (3o.  T.  Wichita  Wholesale 

Oroeery  Co.  (Kan.  Sup.) 800 

Montana  Club,  Duignan  y.  (Mont.) 294 

Montana  Lumber  &  MannfacUiring  Co.  y. 

Obelisk     Mining    &    Concentrating    C!o. 

(Mont.)    145 

Moore  v.  Shaw  (Kan.  App.) 929 

Moore,  Armstrong  y.  (Kan.  App.) 834 

Morath  y.  Gorham  (Wash.) 129 

Morffew  t.  San  Francisco  &  S.  R.  R.  Co. 

(Cal.)   810 

Morrill,  Householder  y.  (Kan.  Sup.) 664 

Morris  y.  Derr  (Kan.  Sup.) 90S 

Morris  y.  Miller  (Idaho) CO 

Morris,  Watkins  v.  (Mont.) 600 

Morrison,  Doonan  t.  (Wash.) 616 

Morse  y.  De  Adro  (Cal.) 1018 

Mouat  LumlHT  Co.  y.  City  of  Denver  (Colo. 

Sun.)    287 

Mt.  Shasta  Manufg  Co..  People  y.  (Cal.)..  391 
Mueller,  Walsh  y.  (Mont.) 292 


Fag* 

Mnlkina,  Bamett  y.  (CaU 115 

Mulvaney,  Crymble  y.  ((Jolo.  Sup.) 499 

Murphy,  In  re  (Wyo.) 398 

Murphy,  Knowles  v.  (Cal.) Ill 

Murray  y.  Okanogan  Live-Stock  &  Dress- 

ed-Beef  C!o.  (Wash.) 942 

Murray,  Kansaa  City,  Ft.  S.  &  M.  R.  Co. 

V.  (Kan.  Sup.) ftW 

Mutchler,  In  re  (Kan.  Snp.) 283 

Myers,  State  y.  (Wash.) 626 

Napole,   Atchison,  T.  &  S.  F.   R.  Co.   y. 

(Kan.  Sup.)^ 669 

Neale,  Hulford  y.  (Cal.) 1044 

Neimlck  v.  American  Ins.  Co.  3f  Newark, 

N.   J.   (Mont) 59T 

Nelson  y.   Board   of   Com'rs  of   Garfield 

County   (Colo.  App.) 474 

Nelson  v.  Donovan  (Mont.) 72 

Nelson  y.  Spears  (Mont.) 786 

Newbold,  State  v.  (Kan.  App.) 833 

Newell  v.  Whitwell  (Mont)   866 

Newman,  Cort  y.  (O>lo.  App.) 242 

Newman,  Rankin  y.  (Cal.) 1024 

New  Mercer  Ditch  Co.  v.  Armstrong  (Colo. 

Sup.)    989 

New  York  Life  Ins.  (3o.,  Jones  v.  (Utah). .  702 

Nichols,  Beal  v.  (Wash.) 789 

Nicol  y.  Skagit  Boom  Co.  (Wash.) 984 

Nicolai,  Feldman  y.  (Or.) 1010 

Northern  Spy  Min.  Co.,  Sullivan  y.  (Utah)  709 

Northup,  Simon  v.  (Or.) 560 

Northwestern  Wheel  &  Foundry  Co.  y.  Salt 

Lake  City  Copper  Manufg  (3o.  (Utah). . .  702 

Norton  v.  Wood  (Kan.  Sup.) 911 

Norton  v.  Young  (Colo.  App.) 156 

Norton,  Cunningham  y.  (Cat.) 491 

Nute  y.  American  Glucose  Co.  (Kan.  Sop.)  279 

Oakland  Bank  of  Savings  y.  Sullivan  (Cal.)  546 
Oakland   Home   Ins.   Co.  y.   Allen    (Kan. 

App.)   928 

Oakland  &  B.  Rapid-Transit  C!o.,  Wood  y. 

(Cnl.)    806 

Obelisk  Mining  &  C!oncentrating  0>.,  Mon- 
tana  Lumber   &   Manufacturing   Co.   y. 

(Mont)    145 

O'Brien.  O'Hara  v.  (Cal.) 428 

Ogden  State  Bank  y.  Barker  (Utah) 765 

Ogden  State  Bank  y.  Barker  (Utah) 769 

O'Hara  v.  O'Brien  (Cal.) 423 

Okanogan  Live-Stock  &  Dressed-Beef  Co., 

Murray  y.  (Wash.)  942 

O'Keefe  v.  Foster  (Wyo.) 525 

Olympia  Waterworks.  Irwin  y.  (Wash.)...  637 
Omaha  &  Grant  Smelting  &  Refining  <Ik>. 

v.  Rucker  (Colo.  App.) .' 8.53 

Omnibus  Cable  Co.,  Sutter  y.  (Cal.) 484 

O'Neal,  Kendal!  y.   (Mont.) 509 

Orchard,  Shnmway  v.  (Wash.) 6.14 

Oregon  Gold-Mining  Co.,  Schmidt  v.  (Or.). .  406 
Oregon  Gold-Mining  Co.,  Schmidt  v.  (Or.).. 1014 
Oregon   Pac.    R.    Co.,    Farmers'    Loan   & 

Trust  Co.  y.  (Or.) 1089 

Osborn,  Dwelling-House  Ins.  Co.  of  Boston, 

Mass.,  v.  (Kan.  App.) 1099 

Osborn,  Maricopa  CJountr  y.  (Ariz.) 313 

Owens,  Dobson  v.  (Wyo.) 442 

Padfic  County  y.  Ellis  (Wash.) 632 

Pacific  Fruit  C!o.  v.  Coon  (Cal.) 642 

Pacific  Postal  Telegraph  Cable  (3o..   Red- 

ington  V.  (Cal.) 432 

Pacific  Power  Co.,  Davis  y.  (Cal.) g.'iO 

Parker  v.  Beagle  (Idaho) 61 

Parks  V.  Honeywell  (Kan.  Sup.) 89<J 

Paulsen,  Burns  v.  (Mnnt) 789 

Paulucci  V.  A'erity  (Kan.  App.) 927 

Pauly  V.  Pauly  (Cnl.) 29 

I'carson  v.  Harper  ( Mont.) 171 

Peay  y.  Salt  Lake  City  (Utah) 206 

Peck  y.  Stanfield  (Wash.) 635 

People  y.  Anderson  (Colo.  Sup.) , . . .  568 

PeoDle  V.  Bnlletto  (Cal.) 108 

People  y.   Bank  of  Clear  Creek   County 

(Colo.   Sup.) 447 


Digitized  by 


Google 


OASES  REPORTED. 


xxl 


PagB 

People  ▼.  Denb7  (Oal.) .1051 

People  T.  District  Court  of  Second  Judicial 

District  (Colo.   Snp.i 460 

People  T.  Elk    Rirer  Mill  &   Lumber  Co. 

(Cal.)   486 

People  T.  Elk  River  Mill  &  Lumber  Co. 

(Cal.)    631 

Peonle  t.  Parrell  (Utah) 708 

People  v.  Fiy  (Cnl.) 805 

People  T.  Frijcerio  (Cnl.) 107 

People  v.  Garcia  (Cal.) 114 

People  ▼.  GresB  (Cal.) 7r>2 

People  V.  Harrison  (Cal.) 956 

People  v.  Houston  (Cal.) ; 756 

People  T.  Johns  (Cal.) 806 

People  y.  Lee  (Cal.) 754 

People  V.  Le  Pevre  (Colo.  Sup.) 882 

People  V.  March  (Utnh) 708 

Peoole  ▼.  Mt.  Shasta  Manuf  g  Co.  (Cal.) 3»1 

People  y.  Reilly  (Cal.) 13 

People  y.  Sausalito  Ijand  &  Ferry  Co.  (Cal.)     11 

People  y.  Simonsen  (Cal.) 440 

People  y.  Town  of  Linden  (Cal.) 115 

People  y.  Ward  (Cal.) 538 

People,  Airy  y.  (Colo.  Sup.) 362 

Peonle,  French  y.  (Colo.  App.) 463 

People,  Hartsel  y.  (Colo.  Sup.) 567 

People,  Johnson  v.  (Colo.  App.) 576 

People,  Metz  y.  (CJolo.  App.) 51 

People,  Ryan  v.  (Colo.  Sup.) 775 

People,  Tate  y.  (Colo.  App.) 471 

Perris  Irrigation  Diat.,  First  Nat.  Bank  of 

Bridgeport  v.  (Cal.) 45 

Perry  y.  Malarin  (Cal.) 489 

Perry  y.  Malarin  (Oal.) 490 

Pershing  y.  Wolfe  ((3oIo.  App.) 8.56 

Peters  y.  Small  (Idaho) 53 

Petrie,  In  re  (Kan.  App.) 118 

Jt-nObrook,  In  re  ((3al.) 1061 

Phillips  v.  Rhodes  (Colo.  Stip.) 453 

Phillips,  Slaymaker  y.  (Wyo.) 971 

Pimentel,  Town  of  Haywards  y.  (Cal.) ....  545 
Piper,    Security  Sayings   &  Trust  C^.    y. 

(Idaho)   144 

Plover,  Clancy  y.  (Cal.) 394 

Poindexter,  Reed  y.  (Mont.) 596 

Port   Townsend    S.    R.    Co.,    Spurlock    y. 

(Wash.) 420 

Prewit  y.  Dyer  (Cal.) 105 

Price,  State  y.  (Kan.  Sup.) 1000 

Price,   State  y.  (Kan.  Sun.) 1001 

Prideanx.  Leggatt  y.  (Mont.) 377 

Prouty,  Chicago,  K.  &  W.  R.  Co.  y.  (Kan. 

Sup.)    909 

Paget  Sonnd  Brick,  Tile  &   Terra   Cotta 

Co.  y.  School  Dist.  No.  73,  King  County 

(Wash.) 608 

Puget    Sound    Nat.    Bank,     Wooding    y. 

(Wash.)  223 

Pugh,  State  y.  (Mont.) 861 

Purdy,  Mason  y.  (Wash.) 130 

Rabam  y.  Miah  (Wash.) 731 

Raisch,  Biggins  y.   (Cal.) X\3 

Ramer.  Smith  v.  (Colo.  App.) 151 

Ramish  y.  Kirschbraun  (Cal.) 104.T 

Ramsey,    Harris   y.    (Mont.) 589 

Randall  y.  Duff  (Oal.) 20 

Randall  y.  Dtiff  (Cal.) 3S6 

Rankin  y.  Newman  (Cal.) 1024 

Rankin.  Bell  y.  (Kan.  App.) 1004 

Rathbnn,  Weir  y.  (Wash.) 625 

Raner  y.  Broder  (Gal.) 4.J0 

Rauer  y.  Ix>we  (Cal.) 337 

Rauh  y.  SehoH  (Wa.sh.) 726 

Raymond  r.  Flavel  (Or.) 158 

Reardon,  CSJicago,  R.   I.  &  P.   R.  Co.  y. 

(Kan.  App.)   931 

Redomeyer  v.  Henley  (Cal.) 230 

RedBeld,  Trayelers'  Ins.  Co.  y.  (Colo.  App)  195 

Redhettd,  Ballinger  t.  (Kan.  App.) 828 

Redington  v.  Pacific  Postal  Telegraph  Ca- 
ble Co.  (Cal.) 432 

Itetd  y.  Poindexter  (Mont.) 506 

Reed,  Adams  y.  (Utah) 720 

Reeder  y.  Gorsuch  (Kan.  Sup.) 897 


Page 
Regents  of  Uniyerslty,  State  T.  (Kan.  Sup.)  656 

Reicheneker,  Bartlett  y.  (Wash.) 339 

ReUIy,  People  y.  (Cai.) 13 

Rhodes,  Phillips  y.  (Colo.  SupO 453 

Rice  y.  Board  of  Trustees  of  Town  of  Btay- 

ward   (Cal.) 551 

Richards,    Curtis  y.    (Idaho) 57 

Richey  v.  Clark   (Utah) 717 

Rickards,  Grace  Methodist  Episcwal  Church 

y.  (Mont.)  73 

Rickards,  State  y.  (Mont) 210 

Rinehart  y.  Watson  (Wash.) 127 

Risse  y.  Hopkins  Planing-Mill  Co.  (Kan. 

Snp.)    904 

Robbina,  Kruta  y.  (Wash.) 415 

Roberts  v.  Greer  (Ney.) 6 

Roberts  y.  Washington  Nat.  Bank  (Wash.)  225 

Robinson  y.  Laarer  (Or.t •. 1012 

Robinson,  Denyer  &  R.  G.  R.  Go.  y.  (Colo. 

App.)   840 

Roe  y.   Board  of  (^om'rs  of  Elk  (bounty 

(Kan.  App.)    1082 

Rohrbongh  v.  Jobns6n  (Cal.) 37 

Rosenbanm  y.  Small  (Idaho) 54 

Rosenfeld  y.  Rosenfeld  (Colo.  Snp.) 49 

Rosson.  Maricopa  County  y.  (Ariz.) 8l4 

Roth,  Hannegan  v.   (Wash.) 636 

Rouse  y.  Harry  (Kan.  Snp.) 1007 

Roy,  Malone  y.  (Oal.) 1040 

Royal  Ins.  Co.,  Sanford  y.  (Wash.) 609 

Rova.  Lockwood  v.  (Wash.) ., 346 

Rubel  y.  Willey  (Wyo.) 761 

Rucker,  Omaha  &  Grant  Smelting  &  Re- 
fining Co.  y.  (Colo.  App.) 8.^3 

Rnmpf,  Blaekinton  y.  (Wash.) 1063 

Russell  y.  Thompson  (Kan.  App.) 831 

Rust  y.  Strickland  (Colo.   Snp.) 350 

Ryan  y.  People  (Colo.  Sup.) 775 

Sadler,  McCornick  y.  (Utah) 711 

St.  Vrain  Reservoir  &  Fish  Co.,  Beaver 

Brook  Reservoir  &  Canal  Co.  y.  (Colo. 

App.) 1066 

Salmon's  Estate.  In  re  (Cal.) 1030 

Salt  I.iake  City,  Peay  v.  HTtah) 206 

Salt  Lake  City  Copper  Mannfg  Oo.,  North- 

westprn  Wheel  &  Foundry  Co.  y.  (Utah)  702 

Saly,  Sotomon  y.  (CJolo.  App.) 150 

Sandell  y.  Sherman  (Cal.) 4ai 

Sandercock,  Knowles  y.   (Cal.) 1047 

San  Diego  County  v.  Southern  Pac  R.  C!o. 

(Cal.)   1052 

Sanford  y.  Royal  Ins.  (3o.  (Wash.) 609 

Snn  Francisco  &  S.  M.  R.  Co.,  Delaficld  y. 

(Cal.)    958 

San  Francisco  &  S.  R.  R.  Co.,  MorfFew  y. 

(Oal.) 810 

Sareent  v.  Board  of  Com'rs  of  La  Plata 

County   (Colo.    Sup.) 366 

Sargent,  Bridges  v.  (Kan.  App.) 823 

Sargent,  Chapman  v.  (Colo.  App.l 849 

Sausalito  Land  &  Ferry  Co.,  People  y.  (Cal.)     11 

Sautter  v.  McDonsld  (Wash.) 418 

Sawyer.  Hill  v.  (Wash.) 414 

Sawyer,  Watson  v.  (Wash.) 413 

Say  ward  v.  Thompson  (Wash.) 379 

Seheerer,  Gloodwin  v.  (Cal.) l8 

Schenck  v.  Unton  Pac.  R.  Co.  (Wyo.) 840 

Schiller  v.  Small  (Idaho) 53 

Sohlink.  Smith  y.  (Colo.  App.) 478 

Schmidt  v.  City  of  North  Yakima  (Wash.)  790 
Schmidt  v.  Oregon  Gold-Mininj?  Co.  (Or.)  406 
Schmidt  v.  Oregon  Gold-Mining  Co.  (Or.) .  .1014 
Schmidt,   First  Nat.  Bank   of  Denver  y. 

(Colo.  App.) 479 

SchoU,  Rauh  y.  (Wash.) 726 

Scholpp  V.  Forrest  (Wash.) 133 

School  Dist.  No.  11,  El  Paso  (bounty,  Flor- 

man  y.  (Colo.  App.) 469 

School    Dist.    No.    41,    Cowley    County, 

Brown  y.  (Kan.  App.) 826 

School  Dist.   No.   73,   King  (3onnty,   Puget 

Sound  Brick,  Tile  &  Terra  Ootta  Co.  v. 

(AVash.)    608 

Scoggins,  Bedell  y.  (Cal.) 054 

Seattle  Nat.  Bank,  Stoddard  y.  (Wash.)...  730 


Digitized  by 


Google 


xxU 


GASES  R£POBT£D. 


Page 
Second   Jndicial   District   Court,   State   t. 

(Mont.) 66 

Security  SaTings  &  Trust  Co.  v.  Piper  (Ida- 
ho)  ; 144 

Seibel  ▼.  Bath  (Wyo.) 750 

Sell  V.  Graves  (]tfont.) 788 

Sestanovich,  Curtis  t.  (Or.) 2"J9 

Seward  r.  Deriekson  (\V^ash.) 939 

Shannon  v.  Griudstaff  (Wash.) 123 

Sharp  V.  Hartman  (Or.) , 230 

Shaw,  Moore  v.  (Kan.  App.) 929 

Sheahan  v.  Davis  (Or.) -^ 

Sheen  v.  HuRhes  (Ariz.) 679 

Shelter,    Burlinirton   &  M.   B.   R.   Co.    v. 

(C^lo.  App.)   157 

Shepherd   y.    First   Nat.    Bank    of   Butte 

(Mont.)    (57 

Sherman,  Sandell  v.  (Cal.) 493 

Shively,  Astoria  Exchange  Co.  t.  (Or.)...,     92 

Shuey,  Jones  v.   (Cal.) 17 

Shumway  v.  Orchard  (Wash.) 634 

Shumway,  Hadlock  v.  (Wash.) 846 

Silshy    V.  Tacoma,  O.  &    G.  H.  R.   Co. 

(Waah.) 608 

Bimon  ▼.  Northnp  (Or.) 560 

Simons  ▼.  Webster  (Cal.) 1056 

Simonsen,  People  t.  (Cal.) 440 

Simson  v.  Ferguson  (Cal.) 104 

Sinnott  v.  Colombet  (Cal.) 329 

Skagit  Boom  O).,  Nicnl  v.  (Wash.) 984 

Skinner  ▼.  City  of  Santa  Rosa  (Cal.) 742 

Slaymaker  v.  Phillips  (Wyo.) 971 

Sloan,  Butte  &  B.  Min.  Co.  v.  (Mont.) 217 

Small,  Peters  v.   (Idaho) 53 

Small,  Rosenbaum  v.  (Idaho) 64 

Small,  Schiller  v.  (Idaho) :.H 

Smith  V.  Broderick  (Cal.) lOaS 

Smith  V.  Ellison  (Colo.  App.) 502 

Smith  V.  Liverpool  &  London  &  Globe  Ins. 

Co.   (Cal.)    540 

Smith  V.  Ramer  (Colo.  App.) 151 

Smith  V.  Schlink  (Colo.  Apn.) 478 

Smith,  Hester  v.  (Wyo.) 310 

Smith,  United  States  v.  (Utah) 708 

Smith  Drug  Co.  v.  Casper  Drug  Co.  (Wyo.)  970 

Smith's  Estate,  In  re  (Cal.) 1037 

Snively  v.  Mathesnn  (Wash.) 628 

Snyder  v.  State  (Wyo.) 441 

Snyder,  Burton  T.  (Colo.  Sun.) 451 

Solicitors'  Loan   &  Trust  Co.  v.  Washing- 
ton &  I.  R.  Co.  (Wash.) 344 

Solomon  v.  Saly  (Colo.  App.) 150 

Southern  Pac.  Co.,  City  of  San  Bernardino 

T.  (Cal.) 796 

Sonthem  Pac.  R.  Co.  v.  Allen  (Cal.) 752 

Southern  Pac.  R.  Co.,  San  Diego  County  ▼. 

(Cal.) .1052 

Spann,  Globe  Smelting  &  Refining  Cu.  %. 

(Colo.  App.) 198 

Spears,  Nelson  t.  (Mont.) 786 

Spencer  y.  Dnncan   (Cat.) .548 

Spencer  v.  Duncan  (Cat.) 549 

Spokane  &  P.  R.  Co.  y.  Holt  (Idaho) 56 

Spokane  &  P.  R.  Co.,  Delsol  v.  (Idaho)..  59 
Spring  Valley  Gold  C!o.,  Alvord  v.  (C^l.). .  27 
Spurlock   y.    Port   'I'ownsend    S.    R.    Co. 

(Wash.)  420 

Squires  y.  Zumwalt  (Wash.) 9.S6 

Staokiwie  v.  Hallahan  (Mont). . . .' 80 

Stallcup,  State  y.  (Wash.) 341 

Stallings,  Branhnm  v.  (Colo.  Sup.) .'?n« 

Stanfield,  Peck  y.  (Wash.) 635 

Stanley,  Citizens*  Coal  &  Coke  Co.  y.  (Colo. 

App.)    693 

Starr,  Giselman  y.  (Cal.) 8 

Start,  B.  B.  Thomas  Fruit  C3o.  y.  (Cal.)...  .^'^6 

State  y.  Albert  (Kan.  Sup.) 286 

State  y.  Baker  (Kan.  Sup.) 658 

State  y.  Board  of  Com'rs  of  Cascade  Coun- 
ty (Mont.) .Wr, 

State  y.  Brett  (THont.)  873 

State  y.  Brideuthal  (Kan.  Sup.) O.".! 

State  y.  Brown  (Kan.  Sup.) 1001 

State  y.  CadweU  (Mont.) 17<'. 

State  V.  Chinanlt  (Kan.  Sup.) 662 

Sute  V.  Conway  (Kan.  Sup.) 661 


Page 

State  V.  Cox  (Kan.  App.) 816 

State  y.  Craemer  (\Vash.) 944 

State  y.  Crocker  (Wyo.) 681 

State  y.  Dickerman  (Mont.) 698 

Stote  y.  Fauan  (Kan.  Sup.) 314 

State    T.    First    Judicial    District    Court 

(Mont) 60O 

State  y.  Griffin  (Idaho) 58 

State  y.  Griffin  v^aaho) 60 

State  y.  Guinney  (Kan.  Sup.) 926 

State  y.  Hartley  (Ney.) 5572 

State.y.  Hayes  (Kan.  Sup.) 648 

State  T.  Holmes  (Wash.) 735 

State  y.  Isensee  (Wash.) 985 

State  y.  Llttschke  (Or.) 167 

State  y.  McCaff ery  (Mont.) 6:5 

State  y.  McDonald  (Idaho)..; 312 

State  y.  Myers  (Wash.) 620 

State  y.  Newbold  (Kan.  App.) 833 

State  y.  Price  (Kan.  Sup.) 1000 

State  y.  Price  (Kan.  Sup.) 1001 

State  y.  Pugh  (Mont.) 861 

State  y.  Regents  of  University  (Kan.  Sup.)  656 

State  y.  Rickards  (Mont.) 210 

State    y.    Second   Jndicial    District   Court 

(Mont.) 66 

State  y.  Stallcup  (Wash.) 341 

State  y.  Vann  (Or.) 229 

(State  v.  Vineyard  (Mont.) 173 

State  y.  Voorhies  (Wash.) 620 

State  y.  Votaw  (Mont.) 597 

State  y.  Wentworth  (Kan.  Snp.) 648 

State  y.  White  (Or.) 229 

State  y.  Wong  Fun  (Nev.) 95 

State  y.  Wood  (Or.) 229 

State  y.  Young  (Kan.  Snp.) dHO 

State,  Arnold  y.  (Wyo.) 967 

State,  Bryant  y.  (AVyo.) 518 

State,  Snyder  y.  (Wyo.) 441 

State,  Van  Horn  v.   (Wyo.) 964 

Statlor  v.  Superior  Court  of  Alameda  Ojnn- 

ty  (Cal.)   949 

Stebbins,  Mannen  v.  (Kan.  Anp.) 1085 

Steelsmith   v.    Union   Pac    R.    Co.    (Kan. 

App.)   992 

Staen  v.  Hendy  (Pal.) 21 

Steen  y.  Hendy  (Cal.) 386 

Stevens  y.  Carter  (Or.) 1074 

Steves  y.  Carson  (Colo.  Sup.) 569 

Steves  v.  Carson  (Colo.  Sup.) 570 

Stilwell.  Haines  v.  (Cal.) ^52 

Stinchfield  v.  Gillis  (Gnl.) 98 

Stitt.  Brush  Electric  Light  &  Power  Co.  y. 

(Kan.  App.)   934 

Stoddard  v.  Seattle  Nat  Bank  (Wash.). . .  730 
Stoddard  y.  Superior  Court  of  Stanislaus 

County  (Cal.) 491 

Stone,  Wurmser  v.  (Kan.  App.) 993 

Storey  County,  Lobenstein  y.  (Ney.) 1016 

Strickland,  Rust  v.  (Colo.  Sup.) 350 

Strobach,  Mears  y.  (Wash.) 621 

SuUIvan  v.  Northern  Spy  Min.  Co.  (Utah).  709 

Sullivan.  liOng  v.  (Colo.  Sup.) SHQ 

Sullivan,  Oakland  Bank  of  Savings  v.  (Cal.)  546 
Superior  Court  of  Alameda  County,  Stat- 

ler  V.  (Cal.) 04» 

Superior  Court  of  City  and  County  of  San 

Francisco,  Van  Bman  y.  (Cal.) 14 

Siiperior  Court  of  City  and  County  of  San 

Francisco,  Department  No.  10,  Bacigal- 

upo  V.  (Cal.) 1055 

Superior  Court  of  Stanislaus  County,  Stod- 
dard v.  (Cal.) 491 

Sutherland,  Hutchens  v.  (Nev.) 409 

Sutter  v.  Omnibus  Cable  Co.  (Cal.) 484 

Swanson  v.  Leavens  (Or.)   230 

Swarm  v.  Boggs  (Wash.) 941 

Swett,  Heckman  y.  (Cal.) 420 

Tacoma  Grocery  (3o.  v.  Barlow  (Wash.). . .  380 
Tacoma  Min.  Co.,  Elkhom  Trading  Co*  y. 

(Mont.) 606 

Tacoma,   O.   &  G.  H.  R.   Co.,   Hatch  v. 

(Wash.)    608 

Taooma,  O.  &  G.  H.  R.  Co.,  Kaufman  v. 

(Wash.)  137 


Digitized  by 


Google 


OASES  RSPOBTBD. 


ZXiil 


Pax* 
Taooma,   O.  ft  O.  H.  R.  Go^   Wabj  ▼. 

(Waah.)    608 

Tate  V.  People  (Colo.  App.) ^ 471 

TauRhenbaugh  t.  Clark  (Colo.  App.) 153 

Taylor  y.  Hearst  (Cal.) 892 

Tenney,  Water   Supply  &  Storage  Co.  T. 

(Colo.  Sup.) 442 

Thayer  t.  Honeywell  (Kan.  Sap.) 896 

Thomas  t.  Frank  (Mont) 7<i2 

Thomas,  City  of  Topeka  ▼.  (Kan.  App.)...  930 

Thomas  Fruit  C^o.  T.  Start  (Cal.) 336 

Thompson  t.  Beck  (Sey.) 616 

Thompson,  Bellinger  y.  ^Or.) 220 

Thompson,  Russell  y.  (I'i.nn.  App.) 831 

Thompson.  Say  ward  y.  (Wash.) 879 

Thrall  y.  Fairbrother  (Kan.  App.) Slfi 

Thruston  y.  Clark  (Cal.) 435 

Tibbals,   Cook  v.   (Wash.) 935 

Tomich,  Harrelson  y.  (Cal.) 1032 

Town  of  Haywards  y,  Plmentel  (Cal.)....  545 

Town  of  Linden,   People  t.  (Cal.) 115 

Trayelers'  Ins.  Ca  y.  Redfield  (Colo.  App.)  195 

Tucker,  Adams  y.  (Colo.  App.) 783 

Tnohy.  Buena  Vista  Fruit  &  Vineyard  Co. 

T.  iCiLlX : 386 

Turner,  Finch  y.  (Colo.  Sup.)... 565 

Tyler.  Ex  parte  (Cal.) 33 

Umatilla  County,  McFerren  y.  (Or.) 1013 

Union  Ins.  (Jo.  of  City  of  San  Francisco 
T.  American  Fire  Ins.  Co.  of  City  of  New 

York   (Cal.) 431 

Unim  Pac.  R.  Co.  y.  Jones  (Colo.  Sup.)..  891 
Union  Pac.  R.  Co.,  Schenck  y.  (Wyo.). ...  840 
Union    Pac.   R.    (3o.,   Steelsmith  y.   ^an. 

App.)    092 

United  States  y.  Duggins  (Utah) 707 

United  States  t.  Falshaw  (Ariz.) 209 

United  States  y.  Smith  (Utah) 70S 

Van  Auken  y.  Dammeier  (Or.) 89 

Van  Eraan  y.  Superior  Ciourt  of  City  and 

Goanty  of  San  Francisco  (Cal.) 14 

Van  Horn  y.  State  (Wyo.) 964 

Vann.  State  r.  (Or.) 229 

Van  Praag  y.  Gale  (Cal.) 555 

Van  Reynegom,  Appeal  of  (Cal.) 061 

Van  Sandt,  Hill  y.  (Kan.  App.) 676 

Vamey,  Grant  y.  (Colo.  Sup.) 771 

Verity,  Paulacd  y.  (Kan.  App.) 927 

Vineyard,  State  y.  (Mont.) I'i3 

Voorhies,  State  y.   fWash.) 620 

Votaw,   State  y.   (Mont.) 597 

Waisner,    Brigham    Toung    Trust    Q>.    ▼. 

(Utah)    764 

Waldron,  Wilson  y.  (Wash.) 740 

Walker,  In  re  (Kan.  App.) 1007 

Walker  y.  Coleman  (Kan.  Snn.') IVKD 

Walkerley's  Estate.  In  re  (Cal.) 13 

Wallace,  Cohen  y.  (Cal.) 101 

Walsh  T.  Allen  (Colo.  App.) 4T3 

Walsh  T.  Mueller  (Mont.) 292 

Ward,  People  v.  (Cal.) 538 

Wamock  y.  De  Witt  (Utah) 2(»5 

Warren  y.  City  of  Astoria  (Or.) 220 

Washington  Brick,  Lime  &  Manuf  g  Co.  y. 

Adler  (Wash.)   383 

Washington  Bridge  Co.  y.  Land  &  Riyer 

Imp.  C^).  of  Everett  (Wash.) 982 

Washinfiton  Nat  Bank,  Roberts  y.  (Wash.)  225 
Washington  &  L  R.  0>.,  Solicitors'  Loan  & 

Trust  Co.  y.   (Wash.) 344 

Water  Supply  ft  Storage  Co.  t.  Tenney 

■jColo.   Sup.) 442 

Watkins  y.  Glenn  (Kan.  Sup.) 816 

Watkins  v.  Morris  (Mont) 600 

Watson  y.  Sawyer  (Wash.) 413 

Watson,  Denyer  ft  R.  O.  R.  (3o.  t.  (Colo. 

Ant.)   778 


Page 

Watson,  Rinehart  t.  (Wash.) 127 

Webb  y.  Jackson  (Colo.  App.) 467 

Webber,  Emigrant  Ditch  (Jo.  y.  (Cal.).... 1061 

Webster,  Simons  T.XCal.) 1056 

Welker,  Arnold  y.  (Kan.  Sup.) 001 

Weinstein,  Coquard  v.  (Mont) 696 

Weir  y.  Ratbbun  (Wash.) 625 

Weister.   Frost  y.  (Or.) 230 

Welch  y.  City  of  Astoria  (Or.) 229 

Wells  y.  Hickoz  (Kan.  App.) 821 

Wells  y.  Kelly  (Utah) 705 

Wells,  Helena  Steam-Heating  &  Supply  C!o. 

V.  (Mont)  78 

Wentworth,  State  y.  (Kan,  Sop.) 648 

Western  Washington  Industrial  Exposition 

(3o.,  Clherry  y.  (Wish.) 136 

West  Iron  Mountain  Min.  (^.,  Felton  v. 

(Mont.)    70 

Weyerhorst  Lewis  y.  (Moi)t) 689 

Whalley  v.  Gould  (Or.) 4 

Wheeler  y.  Jones  (Mont.) 77 

Wheeler,  Matlock  v.  (Or.) 5 

White  y.  Johnson  (Or.) 611 

White,  Kohne  y.  (Wash.) 794 

White,   State  v.   (Or.) 229 

Whitmore,  Elliott  y.,  two  cases  (Utah)....  201 

Whitteraore  y.  Cope  (Utah) 2.'>6 

Whitwell,  Newell  y.   (Mont) 866 

Wichita  Wholesale  Grocery  (3o.,  Missouri 

Pac.  R.  Co.  y.  (Kan.  Sup.) 899 

Wil  .t>z  y.  American  Say.  Bank  (Oila  Sup.)  881 

Wilcox  y.  John  (Colo.  Sup.) 880 

Wilhlte,  Deitzler  y.  (Kan.  Sup.) 272 

Willamette  Casket  Co.  y.  Cross  Undertak- 
ing Co.  (Wash.) 720 

Willamette  Steam  Mills,  Lumbering  &  Man- 
ufacturing Co.  V.  McLeod  (Or.) 03 

Willey,  Rubel  v.  (Wyo.) 761 

Williams  y.  Geiger  (Wash.) 616 

Williams,  Lloyd  y.  (Colo.  App.). 243 

Wilson  y.  Bates  (Colo.  Sup.) 851 

Wilson  y.  Waldron  (Wash.) 740 

Wilson,  Brown  y.  (Colo.  Sup.) 688 

Wilson,  Craw  y.  (Ney.) 1076 

Wingate  y.  City  of  Astoria  (Or.) 220 

Winona  Wagon  Co.  v.  Bull  (Cal.) 107V 

Winsor  y.  McLachlan  (Wash.) 727 

Winter  y.  Goebner  (C!olo.  Sup.) 570 

Winthrop,  Ex  parte  (Cal.) 751 

Withrow  y.  Citizens'  Bank  of  Kansas  City 

aCan.    Sup.) 630 

Wolfe,  Pershing  y,  (Colo.  App.)..... 8.56 

Wong  Pun,  State  y.  (Ney.) 95 

Wood  y.  Blaney  (Ol.) 428 

Wood  y.  Oakland  ft  B.  Rapid-Transit  Co. 

(Cal.)   806 

Wood,  Jackson  Township,  in  Riley  Coun- 
ty y.  (Kan.  Sup^ > 897 

Wood,  Norton  v.  (Kan.  Sup.) Oil 

Wood.  State  y.  (Or.) 229 

Woodbridge  v.  Worid  Pub.  Co.  (Cal.) 231 

Woodburn,  Berry  y.  (Cal.) 802 

Wcoddy  y.  Jamieson  (Idaho) 61 

Wooding    ▼.     Pnget    Sound     Nat    Bank 

(Wash.)    223 

Woodruff,  Lane  y.  (Kan.  App.) 1079 

Woods.  Lowe  y.  (Cal.) 1047 

Woodside  v.  Hewel  (Cal.) 103 

Worden  v.  Jones  (Kan.  App.) 1071 

World  Pub.  O).,  Woodbridge  y.  (Cal.) 231 

Wurmser  y.  Stone  (Kan.  App.) 993 

Young  T.  Bell  (Kan.  App.) 675 

Young,  Norton  y.  (CJolo.  App.) 156 

Young,  State  y.  (Kan.  Sup.) 659 

Zanetta,  Horgan  ▼.  (Cal.) 22 

Zickler  y.  Deegan  (Mont) 410 

Zumwalt,  Squires  r.  (Wash.) 086 


Digitized  by 


Google 


REHEARINGS  DENIED. 


[Cases  In  which  rehearings  have  been  denied,  without  the  rendition  of  a  written  opinion,  slnoe  the 
puDlication  of  the  original  opinions  in  37  and  88  Pao.  This  list  does  not  loolade  oases  when  aa 
opinion  has  been  filed  on  the  denial  of  the  rehearing.] 


Adams  t.  Grand  Lod«e  of  A.  O.  tJ.  W.  (OaL) 
38  Pao.  914. 

Alexander  v.  Central  Lumber  &  Mill  Co.  (Cal.) 
38  Pac  410. 

Bolton  T.  Gilleran  (Cal.)  38  Pac.  881. 

Bnrke  v.  Gould  (Cal.)  88  Pac.  733. 

Byrne  t.  Lnning  Co.  (Cal.)  38  Pac.  454. 

Ohilders  t.  San  Jose  Mercury  Printing  &  Pub- 
lishing Co.  (Cal.)  88  Pac  903. 

Cooper  V.  Monterey  County  (Cal.)  88  Pac.  106. 

Coulterville  &  Y.  Turnpike  Co.  t.  SUte  (Cal.) 

37  Pac.  1035. 

Crowe  V.  Dobbel  (CaU  38  Pac.  957. 

DaTis  T.  California  Street  Cable  R.  Co.  (Cal.) 

38  Pac  647. 

Dean  y.  Ross  (Cal.)  38  Pac.  912. 
Dobbel's  Estate,  In  re  (Cal.)  38  Paa  87. 
Elsenhnth  v.  Ackerson  (Cal.)  38  Pa«.  530. 
Freeman  t.  Badgley  (Cal.)  38  Pac.  955. 
Garcelon's  Estate,  In  re  (Cal.)  38  Pac.  414. 
Green  v.  Berge  (CaL)  38  Pac.  539. 
Hansen  v.  Southern  Pac.  Co.  (Cal.)  38  Pac.  957. 
Heintz  v.  Cooper  (Cal.)  38  Pac.  511. 
Hyde  v.  BoyI  (Cal.)  38  Pac.  643. 


Tngraham  v.  Lyon  (Cal.)  38  Pac.  892. 
.Tohnston  v.  Fish  (Cal.)  38  Paa  979. 
Kennedy's  Estate,  In  re  (Col.)  38  Pac.  93. 
Knoi  V.  Moses  (Cal.)  38  Pac  31& 
Mills  V.  Home  Ben.  Life  Ass'n  (Cal.)  38  Pac. 

723. 
MuUin  y.  California  Horseshoe  Co.  (CaL)  38 

Pac.  535. 
Olmstead  y.  Dauphiny  (Cal.)  38  Pac  505. 
Patent  Brick  Co.  y.  Wissinger  (Cal.)  38  Pac. 

C39. 
People  V.  Baird  (Cal.)  88  Pac.  633. 
People  V.  Oolbum  (Cal.)  38  Pac  U05. 
People  y.  Eppingra-  (Cal.)  38  Pac  538. 
People  y.  Johnson  (Cal.)  38  Pac  91. 
People  y.  Southern  Pac  Co.  (Cal.)  38  Pac  012. 
People  y.  Tucker  (Cal.)  38  Pac  195. 
Perry  y.  Qnackenboah  (Cal.)  38  Pac  740. 
Schammel  t.  Schammel  (Cal.)  38  Pac  729. 
Silva  y.  Sllva  (Cal.)  38  Pac  105. 
Von  Schmidt  ▼.  Von  Schmidt  (Cal.)  38  Pac.  361. 
Wickersham  y.  Comerfopd  (Cal.)  38  Pac.  101. 
White  y.  Beer  (Cal.)  38  Pac.  613. 
Wolseley  t.  Murphy  (Cal.)  88  Pac  54S. 


40FAa 


(XXlT)t 


Digitized  by 


Google 


THE 


PACIFIC  REPORTER. 

VOLUME  40. 


1 27  Or.  194) 

BRADTFELDT  t.  COOKE  et  al. 
(Supreme  Court  of  Oregon.     April  22,  1895.) 

FbaUDCLENT  MoKTOAOB  —  VALiniTT   AS  BETWSBN 

Pahti  es— Puhcha8b-Mo\bt  Moktoaoe— Cosisid- 
EKATioN — Mistake  in  Deed — Fokeclosuke  Pbo- 
ceedivo  —  Attorsbt'b  Fbb8  —  Dblitbbt   of 

IfORTOAOB. 

1.  A  mortgage  given  to  secure  a  fictitious 
consideration  for  land  conveyed  by  the  mortga- 
gee to  the  mortgagor  in  fraud  of  the  former's 
creditors  is  enforceable  between  the  parties 
thereto. 

2.  In  an  action  to  foreclose  a  purchase- 
money  mortgage  the  defendant  mortgagor  al- 
lefed  that  the  mortgage  and  the  deed  from  the 
plaintiff  mortgagee  to  defendant  were  executed 
at  the  same  time  as  parts  of  one  transaction,  but 
that,  through  error,  the  laud  described  in  the 
mortgage  was  not  conveyed  by  the  mortgagee's 
deed.  Thereupon  plaintiff  tendered  defendant 
a  deed  to  the  mortgaged  land.  Beld  that,  since 
defendant  did  not  show  that  he  sustained  dam- 
age through  the  delay  in  perfecting  his  title  to 
the  land,  and  hence  was  not  entitled  to  have 
the  purchase  rescinded,  the  mortgage  was  not 
without  consideration. 

3.  The  fact  that  a  mortgage,  upon  being  de- 
livered to  the  mortgagee,  is  returned  to  the 
mortgagor  lor  safe-lceeping,  does  not  defeat 
the  delivery. 

4.  Where  the  mortgage  note  provided  for  a 
reasonable  attorney's  fee  in  case  of  suit,  and 
plaintiff  alleged  that  ?500  was  agreed  to  be 
paid  as  snch  fee,  while  defendant  denied  that 
any  sum  was  a  reasonable  fee,  and  no  evidence 
was  introduced  thereon,  the  statutory  fee  only 
is  recoverable. 

Appeal  from  circuit  court,  Multnomah  conn- 
ty;   L.  B.  Stearns,  Judge. 

Action  by  Eliza  Bradtfeldt  against  Martha 
8.  Cooke  and  others.  From  a  Judgment  for 
defendants,  plaintiff  appeals.     Reversed. 

This  is  a  suit  to  foreclose  a  mortgage  al- 
leged to  have  been  executed  by  the  defendant 
to  the  plaintiff  to  secure  the  payment  of  a 
promissory  note  for  $4,000.  The  facts  show 
that  on  November  7,  1S91,  the  plaintiff,  being 
the  owner  In  fee  simple  of  lot  5  in  block  21 
in  AJblna  addition  to  Portland,  Or.,  for  the 
expressed  consideration  of  $4,000,  executed  to 
the  defendant  a  deed  containing  a  covenant 
of  warranty  against  all  incumbrances,  except 
three  mortgages  given  to  secure  the  payment 
of  demands  aggregating  $2,300,  which  pur- 
ported to  convey  lot  5  in  block  51  in  said  ad- 
dition, and  at  the  same  time  the  defendant 
executed  to  the  plaintiff  a  promissory  note  for 
14,000,  payable  In  one  year,  with  interest  at 
T<40i'.no.l— 1 


the  rate  of  8  per  cent,  per  annum,  and  a  mort- 
gage upon  lot  5  in  block  21  in  said  addition, 
which  purported  to  secure  the  payment  of 
said  note,  but  the  defendant  retained  posses- 
sion of  said  mortgage  until  August  12,  1892, 
at  which  time  it  was  procured  from  her,  and 
placed  upon  record;  that  on  January  18, 1892, 
the  defendant  paid  to  Henry  Witt,  who  held 
one  of  the  mortgages  excepted  in  the  plain- 
tiff's said  covenant  of  warranty,  the  sum  of 
$1,050,  and  said  mortgage  was  thereupon  can- 
celed of  record.  The  complaint  is  in  the 
usual  form  for  the  foreclosure  of  a  mortgage. 
The  defendant  admits  the  execution  of  the 
note,  but  denies  that  any  consideration  was 
received  therefor,  and  admits  that  she  signed 
and  acknowledged  said  mortgage,  but  denies 
that  It  was  made  to  secure  the  payment  of 
said  note.  And  for  a  further  defense  she  al- 
leges that  the  plaintiff  represented  to  her 
that  she  was  having  trouble  with  one  F.  H. 
Shroeder,  her  divorced  husband,  who  was 
threatening  to  sue  her  for  wages  he  claimed 
to  be  due  him,  and  requested  the  defendant 
to  take  a  deed  to  said  property,  so  that.  In 
case  Shroeder  obtained  a  judgment  against 
her,  he  could  not  sell  it  upon  execution,  and 
that  for  said '  purpose,  and  without  any  con- 
sideration therefor,  the  plaintiff  executed  said 
deed;  that  it  was  agreed  that  the  defendant 
should  retain  possession  of  said  mortgage,  but 
that  the  plaintiff,  by  falsely  representing  that 
she  wished  to  show  it  to  her  relatives,  unlaw- 
fully obtained  possession  thereof,  and  placed 
It  upon  record.  The  defendant  further  al- 
leges that  at  plaintiff's  request  she  paid  Henry 
Witt  the  said  sum  of  $1,050,  and  had  his 
mortgage  satisfied  of  record;  that  she  ten- 
dered to  plaintiff  a  deed  to  said  lot;  and 
prays  that  she  may  be  subrogated  to  the 
rights  and  Interest  of  said  Henry  Witt  in 
his  mortgage,  that  the  lien  of  said  mortgage 
might  be  restored  and  foreclosed,  and  that  her 
note  and  mortgage  to  plaintiff  might  be  can- 
celed. A  demurrer  to  the  new  matter  al- 
leged In  the  answer  having  been  overruled, 
the  plaintiff  replied  thereto,  and  the  cause, 
being  at  issue,  was  referred,  and  the  evidence 
taken,  from  which  the  court  further  found, 
in  addition  to  the  facts  above  stated:  "That 
it  is  claimed  by  the  plaintiff  that  she  sold  and 
conveyed  to  the  defendant  Martha  S.  Cooke 
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lot  5  In  block  21,  and  that  the  mortgage  was 
exet-uted  back  to  secure  a  part  of  the  pur- 
chase price;  but  the  proof  does  not  show  that 
the  iilaintiff  ever  conveyed  the  said  lot  to  the 
defendant  Martha  S.  Cooke,  nor  that  Martha 
S.  Cooke  ever  obtained  title  to  said  lot  That 
there  was  no  consideration  for  said  note  and 
mortgage  executed  by  Martha  S.  Cooke.  That 
at  the  time  of  the  execution  of  said  deed  the 
plaintifF  did  not  intend  to  sell,  nor  did  the 
defendant  Martha  S.  Cooke  intend  to  pur- 
'chase,  the  lot  described  in  the  mortgage,  nor 
the  lot  described  in  the  deed;  nor  was  there 
an  understanding  or  agreement  between  them 
tliat  the  plaintiff  should  sell  or  was  selling,  or 
that  the  said  defendant  should  purchase  or 
was  purchasing,  either  of  the  said  lots.  On 
the  contrary,  it  was  understood  and  agreed 
between  the  parties  that  the  said  Martha  S. 
Cooke  should  take  a  conveyance  to  said  lot 
5  in  block  21,  and  hold  the  title  for  and  to  the 
use  and  benefit  of  plaintiff.  That  from  and 
after  the  execution  of  said  deed,  and  up  to 
the  time  of  commencing  this  suit,  the  plaintiff 
continued  in  possession  of  said  lot  5  in  block 
'21,  and  during  all  the  said  time  continued  to 
exercise  acts  of  ownership  of  the  said  lot 
That  any  and  all  the  acts  and  things  done  or 
performed  by  the  defendant  Martha  S.  Cooke 
concerning  said  property  were  done  and  per- 
formed at  the  special  instance  and  request  of 
plaintiff.  That  the  said  defendant  did  not 
see  the  said  lot  at  the  time  of  said  conveyance, 
nor  for  many  months  thereafter.  It  does  not 
appear  tliat  she  made  any  inquiry  concerning 
the  value  of  the  lot,  or  that  she  bad  the  title 
examined,  or  used  or  exercised  any  of  the 
precautions  ordinarily  exercised  by  a  purchath 
er.  That  the  said  note  was  delivered  to  plain- 
tiff November  7,  1891,  but  said  mortgage  was 
never  delivered  by  the  defendant  Martha  S. 
Cooke  to  the  plaintiff.  That,  many  months 
after  their  execution,  the  plaintiff,  by  false 
statements  and  representations,  wrongfully 
obtained  possesion  of  the  said  mortgage  with- 
out consideration,  and  placed  said  mortgage 
on  record."  And,  referring  to  the  defendant's 
payment  of  the  Henry  Witt  mortgage,  the 
court  found:  "That  at  the  time  the  defend- 
ant paid  the  said  note  she  believed  that  the 
title  to  the  property  incumbered  by  said  mort- 
gage was  vested  in  her.  It  appears  from  the 
evidence  In  this  case  that  the  lot  owned  by 
the  plaintiff  is  lot  No.  5  in  block  21  in  the 
original  town  site  of  Albina,  and  that  the  de- 
scription in  the  deed  made  by  plaintiff  to  the 
defendant  is  erroneous;"  and  decreed  (1)  that 
the  note  and  mortgage  executed  by  the  de- 
fendant be  surrendered  up,  and  the  mortgage 
canceled;  (2)  that  the  defendant  recover  $1,- 
050,  paid  upon  the  Henry  Witt  mortgage,  and 
interest  at  9  per  cent  per  annum  since  the 
payment  thereof;  and  that  the  defendant 
should  stand  in  the  relation  of  assignee  of  said 
mortgage,  and  hold  a  lien  ui>on  said  let  5  in 
block  21  in  said  addition  to  secure  the  pay- 
ment of  said  sum  and  interest;  and  that  said 
lien  be  foreclosed,  and  the  expense  of  such 


sale  and  said  debt  be  paid  from  the  proceeds 
of  the  sale  of  the  lot;  and  that  the  defend- 
ant recover  her  costs  and  disbareements  of 
the  suit— from  which  decree  the  plaintiff  ap- 
peals. 

E.  B.  Watson,  for  appellant  W.  M.  Davis, 
for  respondents. 

MOORE,  J.  (after  stating  the  facts).  The 
plaintiff  contends  that  the  new  matter  al- 
leged in  the  answer  does  not  constitute  a 
defense  to  the  suit  and  that  the  court  erred 
in  overruling  the  demurrer  thereto;  while 
the  defendant  insists  that  she  may  plead 
her  participation  in  the  scheme  to  hinder, 
delay,  or  defraud  the  plaintifTs  creditors, 
and  that,  the  note  and  mortgage  being  evi- 
dence of  an  executory  contract,  which,  as 
she  contends,  is  Illegal,  the  court  should  not 
enforce  it  The  defendant's  contention  pro- 
ceeds upon  the  theory  that,  she  being  in  pari 
delicto,  the  maxim,  "Potior  est  conditio  de- 
fendentis,"  applies  to  prevent  a  recovery  in 
cases  where  the  contract  sought  to  be  en- 
forced has  not  been  executed.  The  rule  is 
well  settled  that  a  court  wiU  not  in  an  ac- 
tion between  the  parties  to  an  illegal  con- 
tract, lend  its  aid  either  to  annul  it  whep 
executed  or  enforce  it  when  executory.  Wil- 
lis- V.  Hoover,  9  Or.  418;  Bernard  v.  Taylor, 
23  Or.  416,  31  Pac.  968*.  But  whUe  the  de- 
cisions are  quite  unif(Hin  in  affirming  the 
foregoing  rule,  there  Is  an  irreconcilable  con- 
flict of  Judicial  opinion  In  defining  an  Illegal 
contract,  and  hence  the  Important  question 
to  be  considered  is  whether  a  conveyance 
made  to  hinder,  delay,  or  defraud  the  gran- 
tor's creditors  is  valid  between  the  parties 
thereto  when  there  is  a  consideration  to  sup- 
port It  The  statute  of  frauds,  so  t&r  as  it 
applies  to  the  case  at  bar,  declares  that 
"every  conveyance  •  •  •  of  any  estate  or 
interest  in  land  •  •  •  made  with  the  in- 
tent to  hinder,  delay  or  defraud  creditors 
*  *  *  as  against  the  persons  so  hindered 
delayed  or  defrauded  shall  be  void."  Hill's 
Code,  §  3059.  While  such  conveyances  are 
by  the  statute  declared  to  be  void  as  to  the 
grantor's  creditors,  they  are,  nevertheless, 
by  the  great  weight  of  authority,  binding 
and  valid  between  the  parties.  Harris  v. 
Harris,  23  Grat  737;  Hess  v.  Pinal,  32 
Mich.  515;  Clemens  t.  Clemens,  28  Wis. '637; 
Knapp  V.  Lee,  3  Pick.  452;  Dyer  v.  Homer, 
22  Pick.  2n3;  Harbaugh  v.  Butner,  148  Pa. 
St  273,  23  Atl.  983;  Still  v.  Buzzell,  60  Vt 
478,  12  Atl.  209;  Bump,  Fraud.  Conv.  (2d 
Ed.)  436,  451;  Wait  Fraud.  Conv.  {  395. 
But  In  Nellls  v.  Clark,  20  Wend.  24,  It  Is 
held  that  a  contract  void  as  to  creditors  is 
void  between  the  parties  to  It  and,  when 
snch  contract  Is  executory,  It  will  not  be  en- 
forced by  the  courts.  The  force  of  this  au- 
thority is  much  weakened  by  the  dissenting 
opinion  of  Nelson  C.  J.,  in  which  he  clearly 
distinguishes  the  difference  between  an  Il- 
legal contract,  in  the  strict  sense  of  the  term. 
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and  one  fraudulent  as  It  respects  creditors; 
the  former  kind  being  altogether  void,  and 
tlie  latter  void  only  as  against  the  persons 
hindered,  delayed,  or  defrauded.  In  the  case 
of  Harrey  v.  Vamey,  98  Mass.  118,  Foster, 
J.,  in  commenting  upon  the  question  under 
discussion,  said:  "Nellis  v.  Claris,  20  Wend. 
24,  was  decided  in  the  supreme  court  of  New 
York  in  1838,  by  Mr.  Justice  C!owen  and  Mr. 
Justice  Bronson,  and  sustains  the  position 
which  the  present  defendants  maintain.  But 
a  dissenting  opinion  was  delivered  by  the 
third  Judge,  Chief  Justice  Nelson,  now  of  the 
supreme  court  of  the  United  States,  the  rea- 
soning and  conclusions  of  which  commend 
themselves  to  our  judgment  in  preference  to 
the  opinion  of  the  majority  of  that  court" 
And  Steele,  J.,  in  Carpenter  v.  McClure,  39 
Vt  9,  also  said:  "We  are  aware  that  in 
Xellis  V.  Clark  the  court,  citing  the  case 
from  Maine,  have  made  the  distinction  be- 
tween executed  and  subsisting  contracts  un- 
der a  statute  very  similar  to  ours,  and  have 
put  their  decision  substantially  upon  the 
grounds  which  have  been  so  well  set  forth 
in  the  exhaustive  and  learned  argument  of 
the  defendant's  counsel.  With  great  respect 
for  the  able  court,  the  majority  of  whom 
concurred  in  that  decision,  we  are  unable  to 
arrive  at  the  same  conclusion.  So  tar  as  we 
are  informed,  contracts  fraudulent  as  to  cred- 
itors have  been  uniformly  treated  by  our 
courts  as  not  becoming  thereby  void  between 
the  parties,  and  such  is  clearly  the  spirit  of 
our  reported  cases.  Glftord  v.  Ford,  5  Vt. 
332;  Conner  v.  Carpenter,  28  Vt.  240;  Bout- 
wen  V.  McClure,  30  Vt.  676."  It  would  be 
useless  to  cite  further  authority  upon  this 
subject,  for,  as  was  said  by  Dixon,  C.  J., 
in  Clemens  v.  Clemens,  supra:  "It  will  be 
found,  on  examination,  that  these  questions 
have  been  and  are  the  subject  of  the  most 
direct  and  positive  conflict  of  opinion  and 
decision  among  the  courts  of  the  different 
states  of  this  Union,  and  sometimes  among 
the  courts  of  the  same  state."  Amid  such  a 
conflict  of  authority  it- should  be  the  duty  of 
a  court,  when  the  question  is  raised  for  the 
first  time,  to  adopt  that  line  of  decisions 
which,  in  Its  Judgment,  presents  the  better 
reason;  and  with  this  object  in  view  we 
liave  carefully  examined  the  numerous  cases 
cited  by  counsel,  both  for  the  plaintiff  and 
defendant,  in  their  exhaustive  briefs.  It  is 
admitted  that  where  It  appears  from  the 
plaintiff's  own  case,  or  by  proper  plea  of 
the  defendant,  that  the  contract  which  is 
the  subject  of  the  suit  is  void  because  ille- 
gal, the  court  will  not  lend  its  aid  either  to 
enforce  on  the  one  hand  or  give  relief  on  the 
other.  Buchtel  v.  Evans,  21  Or.  309,  28  Pae. 
67;  Ah  Doon  v.  Smith,  25  Or.  89,  34  Pac. 
1093.  But  there  is  a  marked  distinction  be- 
tween contracts  which  are  void  ab  initio  and 
those  which  are  void  only  as  to  third  parties. 
Harris  v.  Harris,  supra.  A  contract  which 
was  void  when  executed  cannot  be  made 
valid  by  ratification  of  the  parties.    Wait, 


Fraud.  Conv.  §  489;  Mcintosh  v.  Lee,  57 
Iowa,  356,  10  N.  W.  895;  Atlee  v.  Fink,  75 
Mo.  100.  Nor  is  there  any  method  whereby 
an  illegal  contract— one  which  never  had  life 
—can  be  rendered  efficacious.  A  fraudulent 
conveyance  is  not  void,  but  merely  voidable 
at  the  suit  of  the  creditor,  and  is  therefore 
capable  of  ratification.  Bump,  Fraud.  Conv. 
457;  Wait,  Fraud.  Conv.  §  482.  A  contract 
entered  into  to  defraud  creditors  is  clearly 
against  the  policy  of  the  statute  of  frauds, 
as  well  as  against  the  general  policy  of  the 
law;  but  it  is  not  illegal,  in  the  strict  sense 
of  the  term,  for  the  wrong  may  be  condoned 
by  the  creditor,  and  the  transaction  will  thus 
become  purged  of  the  fraud.  Mlilington  v. 
Hill,  47  Ark.  301,  1  S.  W.  547.  The  con- 
veyance being  valid  between  the  parties  to 
it,  and  not  illegal  hi  the  strict  sense  of  the 
term,  it  follows  that  the  defendant  should 
not  have  been  permitted  to  plead  the  de- 
fense interposed,  and  there  was  error  in 
overruling  the  demurrer. 

2.  The  plaintiff  was  the  owner  of  lot  6  In 
block  21,  and,  liaving  executed  a  deed  to  the 
defendant  of  lot  5  in  block  51,  in  which  she 
had  no  interest,  the  question  is  presented 
whether  there  was  any  consideration  for  the 
note  and  mortgage.  The  plaintiff  having  In 
her  complaint  described  the  property  as  "lot 
5  in  block  21  in  Albina  addition  to  Portland, 
Oregon,"  the  defendant,  in  her  second  de- 
fense, taiter  alia,  alleges  that  "said  plaintiff, 
upon  the  7th  day  of  November,  1801,  made, 
executed,  and  delivered  to  defendant  a  war- 
ranty deed  to  the  following  described  real 
property  In  the  county  of  Multnomah,  state 
of  Oregon,  to  wit,  lot  five  (5),  block  flfty-<me 
(51),  Albhia  addition,  Portland,  with  the 
frame  buildings  situated  thereon,  the  same 
being  the  real  property  described  in  plalntiflTs 
complaint;  that  no  consideration  whatever 
passed  from  defendant  to  plaintiff;  that  de- 
fendant has  ever  since  held  the  deed  to  said 
property.  At  the  same  time,  and  as  a  part  of 
the  same  transaction,  defendant  made  her 
certain  promissory  note,  in  words  and  figures 
as  follows:  [Here  follows  a  copy  of  the  note 
set  out  in  the  complaint.]  And  at  the  same 
time  defendant  made  and  executed  a  mort- 
gage upon  said  property,  the  same  being  the 
mortgage  described  in  the  plaintiffs  com- 
plaint, said  note  and  mcrtgage  being  made 
and  executed  without  any  consideration  what- 
ever." It  is  very  evident  from  these  allega- 
tions that  the  defendant  did  not  intend  to  re- 
ly upon  any  failure  of  title  to  the  lot  which 
the  plaintiff  purported  to  convey  to  her  as  a 
defense  to  the  suit.  No  attempt  is  made  to 
allege  that  the  plaintiff  was  not  the  o.wner  of 
the  lot  described  in  her  deed,  or  that,  bj 
reason  of  any  failure  of  title  thereto,  ther? 
was  no  consideration  for  the  note  and  mwt' 
gage.  It  is  true,  the  defendant,  upon  filing 
her  answer,  tendered  a  deed  to  -Qie  premises; 
but  the  rescission  which  she  sought  was  la 
consequence  of  the  alleged  fraudulent  trans- 
fa*,  and  not  because  of  any  failure  of  title. 
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A  grantee  of  premises  conveyed  with  war- 
ranty Jias  a  remedy  apon  tlie  covenants  of 
bis  deed  for  a  fatlore  of  title,  and,  if  a  per- 
fect title  be  tendered  by  tlie  grantor  before 
a  decree  is  rendered,  the  contract  will  not  be 
rescinded,  nnless  It  appear  to  tlie  court  that 
the  grantee  lias  sustained  some  loss,  injury, 
or  damage  by  reason  of  the  delay  in  perfect- 
ing the  title.  KimbaU  v.  West,  15  Wali  377; 
Mays  V.  Swope,  8  Grat  46;  Hnghes  v.  Mc- 
Sider,  90  N.  C.  248.  The  plalntifT,  before  the 
decree  was  rendered,  tendered  a  deed  to  the 
defendant,  which  contained  a  correct  descrip- 
tion of  the  pr«nlses,  and,  there  having  been 
no  proof  of  a  demand  for  a  rescission  of  the 
contract,  aor  any  loss,  injury,  or  damage  sus- 
tained by  the  defendant  by  reason  of  any  de- 
lay in  perfecting  the  title,  no  rescission  should 
be  decreed.  That  the  deed  was  the  consider- 
ation for  the  note  and  mortgage  is  admitted 
by  the  answer,  in  which  it  is  alleged  that 
they  were  executed  at  the  same  time,  and  as 
parts  of  the  same  transaction.  When  two 
contracts  are  contemporaneously  executed  by 
the  same  parties,  and  relate  to  the  same  sub- 
ject-matter, they  must  be  construed  togeth- 
er, as  constituting  but  one  agreement.  Dean 
V.  Lawbam,  7  Or.  422;  Kruse  v.  Prindle,  8 
Or.  168.  The  mortgage  recited  that  it  was 
given  to  secure  the  purchase  price  of  the 
premises,  and,  while  there  was  an  error  in  the 
description  contained  in  the  deed,  tibe  subject- 
matter  related  as  well  to  the  purchase  price 
and  security  ^s  to  the  property  conveyed  or 
mortgaged. 

3.  This  brings  us  to  a  consideration  of  the 
delivery  of  the  mortgage  the  execution  of 
which  is  admitted  in  the  answer.  The  statute 
provides  that  "the  execution  of  a  writing  is 
the  subscribing  and  delivwing  it,  with  or 
without  a  seal"  (HUl's  Code,  i  754),  but,  the 
defendant  having  denied  the  delivery,  her 
pleading  should  be  construed  as  a  whole,  and 
not  by  the  use  she  has  made  of  the  technical 
word  "executed."  The  answer  also  alleges 
that  tiie  pUiintiff  agreed  the  defendant  might 
retain  possession  of  the  mortgage.  As  the  de- 
fendant bases  her  right  to  retain  possession 
from  plaintiff's  agreement,  she  necessarily  ad- 
mits plaintilf's  right  to  the  possession  but  for 
such  agreement.  No  lien  could  attach  to  the 
premises  until  tW  mortgage  had  been  deliv- 
ered by  the  defendant  with  the  Intent  to  give 
effect  to  the  instrument  1  Devi.  Deeds,  {  260. 
Delivery  is  a  question  of  fact,  but  this  may  be 
interred  from  circumstances.  The  plaintiff 
testifies  that  after  the  mortgage  had  been 
properly  signed,  sealed,  witnessed,  and  ac- 
knowledged it  was  delivo'ed  to  her,  and  that, 
the  defendant  having  a  safe,  it  was  agreed 
that  she  should  keep  it.  If  this  testimony  is 
to  be  believed,  the  mortgage  was  executed, 
and  the  lien  attached  to  the  property.  The 
agreement  that  the  defendant  should  retain 
it  recognizes  the  right  of  the  plaintiff  to  con- 
tract with  reference  to  it,  and,  in  our  judg- 
ment, corroborates  the  plaintiff's  testimony. 
Tbe  mortgage  having  been  delivered,  the  de- 


fendant has  sustained  no  Injury,  even  If  the 
plaintiff  adopted  a  ruse  to  secure  its  posses- 
sion. In  view  of  these  considerations  the  de- 
cree of  the  court  below  must  be  reversed,  and 
one  entered  here  foreclosing  plaintiff's  mort- 
gage for  the  amount  due  on  the  note.  The 
note  having  provided  for  a  reasonable  attor- 
ney fee,  the  plaintiff  alleges  that  $500  was 
such  sum  as  the  defoidant  promised  jto  pay 
In  case  suit  were  brought  thereon.  The  de- 
fendant denied  that  any  sum  was  reasonable 
as  such  fee,  and  upon  the  issue  thus  formed 
no  evidence  was  taken,  and  consequently  the 
statutory  attorney  fee  only  will  be  allowed. 


(87  Or.  74) 
WHALLET  V.  GOULD  et  al. 
(Supreme  Court  of  Oregon.    April  15,   1895.) 
Fiuso  Transcbipt  on  Afpbai. 
Under  Hill's  Ann.  Laws,  i  541,  snbd.  3. 
anthorizing  the  court,    upon   notice  to   the  re- 
spondent, to  enlarge  the  time  for  filing  a  tran- 
script on  appeal,  an  order  of  the  circuit  coort 
enlarging  that  time  without  such  notice  is  in- 
valid. 

Appeal  from  circuit  court,  Multnomah  coun- 
ty;  H.  Hmrley,  Judge. 

Action  by  Henry  Whalley,  administrator, 
against  Frank  P.  Gould  and  others.  From  a 
judgment  for  plahitiff,  defendants  appeal. 
Dismissed. 

R.  8.  Strahan,  for  appellants.  3.  B.  Thomp- 
son, for  appellee. 

PER  CURIAM.  The  only  question  for  con- 
sideration on  this  motion  is  whether  an  order 
of  the  circuit  court  enlarging  the  time  in  which 
to  file  a  transcript  on  appeal  is  valid,  when 
made  without  notice  to  the  respondent  Like 
orders  of  this  court  have  been  repeatedly  held 
void  and  of  no  force  or  effect  when  called  in 
question  by  a  motion  to  dismiss  the  appeaL 
This  doctrine  was  first  established  In  Bush 
V.  Geisey,  16  Or.  267,  19  Pac.  122.  It  is 
there  held  that  notice  is  made  necessary  by 
the  express  requirement  of  subdivision  3  of 
section  541  of  Hill's  Annotated  Laws  of  Or- 
egon, and  cannot  be  dispensed  with,  and  this 
ruling  has  been  adhered  to  in  all  subsequent 
cases  in  which  the  question  arose.  Kelley  v. 
Pike,  17  Or.  330,  20  Paa  685;  McCarty  v. 
Wlntler,  17  Or.  301, 21  Pac.  195;  Wagon  Road 
Co.  V.  Landiugham,  24  Or.  439,  33  Pac.  983. 
In  Kelley  v.  Pike,  supra,  after  stating  that 
the  appellant  is  required  to  file  his  transcript 
with  the  clerk  of  this  court  by  the  second  day 
of  the  next  regular  term  after  the  appeal  is 
perfected,  and  that  a  failure  to  do  so  will 
operate  as  an  abandonment  of  the  appeal 
unless  the  court  or  Judge  thereof,  upon  notice 
to  the  respondent,  by  order  enlarge  the  time 
for  filing  the  same,  the  court  says:  "Under 
no  other  circumstances  can  the  transcript  be 
filed  in  this  court  so  as  to  give  It  Jurisdiction 
of  the  cause;  and  In  our  opinion  such  order 
should  be  obtained  from  the  court,  or  Judge 
thereof.  In  which  the  decision  appealed  from 
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was  rendered,  although  this  court  has  held 
that  It  had  authority  to  make  such  an  order, 
and  will  inrobably  adhere  to  that  ruling  when 
a  case  la  properly  presented.  It  Is  Important 
for  members  of  the  bar  to  bear  in  mind  that 
an  order  of  that  kind  cannot  be  made  except 
upon  notice  to  the  respondent."  Notwithstand- 
ing the  language  of  the  court  in  Kelley  t. 
Pike  was  evidently  Intended  to  apply  to  an 
order  enlarging  the  time  In  which  to  file  a 
transcript,  whether  made  by  this  or  the  cir- 
cuit court,  and  was  designed  to  emphasize  the 
Importance  of  the  ruling  in  Bush  y.  Oeisey 
by  warning  counsel  of  the  consequences  of  a 
failure  to  give  notice  to  the  respondent  of 
the  intended  motion  for  such  order,  it  is  now 
contended  that  the  statute  requiring  notice 
applies  only  to  motions  addressed  to  this 
court,  and  not  to  the  court  from  which  the  ap- 
peal la  taken.  But  we  think  it  ^cceedingly 
doubtful  whether,  under  a  proper  construc- 
tion of  the  statute,  this  court  has  any  author- 
ity whateror  to  enlarge  the  time  for  filing  a 
transcript  on  appeal.  It  is  expressly  provided 
that  the  appellate  court  has  jurisdiction  when 
the  transcript  is  filed,  and  not  otherwise,  and 
it  is  not  apparent  how  It  can  be  said  that  it 
has  authority  to  make  an  order  enlarging  the 
time  In  which  to  file  the  transcript  in  a  cause 
over  which  the  statute  expressly  provides  that 
it  has  not  Jurisdiction  until  such  transcript 
Is  filed.  Nevertheless  the  practice  has  be^i 
to  entertain  such  motions,  and  we  do  not  de- 
rire  to  be  understood  as  intimating  that  It 
will  not  be  adhered  to,  and  these  suggestions 
are  only  prompted  by  the  argument  that  the 
statute  requiring  notice  of  motion  for  an  or- 
der enlarging  the  time  in  which  to  file  a 
transcript  applies  only  to  this  court.  In  our 
(pinion,  the  statute  was  probably  Intended  to 
apply  to  the  circuit  court  alone,  but,  however 
that  may  be,  we  can  find  no  room  in  its 
language  for  the  distinction  sought  to  be 
made  by  counsel.  It  says  the  court  or  Judge 
thereof  may,  "upon  notice  to  the  respondent," 
by  order  enlarge  the  time  for  filing  a  trans- 
cript, and  if,  as  held  in  Bush  v.  Geisey,  the 
notice  is  a  prerequisite  to  the  exercise  of  this 
authority,  it  is  certainly  Immaterial  in  which 
court  the  proceedings  are  had.  The  author- 
ity to  enlarge  the  time  is  to  be  found  in  the 
statute,  and  it  is  only  by  compliance  with  Its 
terms  that  the  order  can  be  made.  Without 
tiie  statute,  neither  this  court  nor  the  circuit 
court  has  power  to  enlarge  the  time  for  filing 
a  transcript,  and  by  its  express  terms  this 
power  cannot  be  exercised  except  upon  notice 
to  the  respondent;  and,  indeed,  this  is  a 
wholesome  requirement,  for  otherwise  an  ap- 
pellant might,  by  means  of  ex  parte  orders, 
80  delay  the  hearing  of  an  appeal  as  to  inju- 
riously affect  the  respondent's  rights.  If  the 
time  fixed  by  statute  for  filing  a  transcript 
is  to  be  extended,  it  Is  right  and  proper  that 
the  respondent  should  be  notified  of  the  ap- 
plication for  such  extension,  and  given  an  op- 
portunity to  be  heard  upon  the  matter.  It  fol- 
lows, therefore,  that,  however  reluctant  the 


court  may  be  to  dismiss  an  appeal.  It  has  no 
alternative  In  this  case,  and  the  motion  must 
be  aUowed. 


(^  Or.  St) 
MATLOCK  v.  WHEELER  ©t  al. 
(Supreme  Court  of  Oregon.    April  8, 1895.) 
Bond— Justification  o»  Sureties. 
Hill's  Ann.  Laws,  {  537,  snbd.  4,  pro- 
vides that  where  a  party  in  good  faith  gives  no- 
tice of  appeal,, and  thereafter  omits  to  do  any 
other  act  necessary  to  perfect  the  appeal,  the  ap- 
pellate coHrt  may  permit  an  amendment  or  per- 
tormabce  of  such  act    Subdivision  3  requires 
sureties  to  justify  if  excepted  to.    Hdd,  that  the 
appellate  court  may  permit  a  new  undertaking 
to  be  filed,  if  the  original  is  rendered  ineffectual 
by  failure  of  the  sureties  to  justify  after  ezcep- 
tion,   when  there  has  been  no  culpable  famt 
on  the  part  of  appellant. 

Appeal  from  circuit  coort.  Lane  county; 
J.  C.  Fnllerton,  Judge. 

Acti<Hi  by  J.  D.  Matlock  against  A.  Wheeler 
and  others.  There  was  a  Judgment  for  plain- 
tiff, and  defendants  appeal.  Heard  on  mo- 
tlMi  by  plaintiff  to  dismtes  the  appeal.  Over- 
ruled. 

J.  M.  WlUlame  and  L.  Flinn,  for  appri- 
lants.    L.  BUyeu,  for  respondent. 

PER  CURIAM.  The  leepondent  mores  to 
dismiss  this  appeal  because  the  surety  on 
the  undertaking,  after  exceptions  to  bis  suffi- 
ciency had  been  filed,  was  not  produced  for 
Justification,  as  required  by  law.  Before  the 
time  fixed  for  hearing  the  motion  to  dismiss, 
the  appellants  served  and  filed  in  this  court 
a  motion  for  leave  to  give  a  new  and  suffi- 
cient undertaking,  which  was  brought  cm  for 
hearing  wlt3i  the  motion  to  dismiss.  That 
the  appeal  was  taken  in  good  faith,  and  the 
omlsaion  of  the  appellants  to  produce  the 
surety  for  justification  was  the  result  of  In- 
advertence and  mistake  on  the  part  of  their 
counsel,  is  not  questioned;  but '  respondent 
contends  that  the  failure  to  do  so  of  Itself 
operated  as  an  abandonment  of  the  appeal, 
and  It  is  therefore  not  within  the  power  of 
this  court,  under  subdivision  4  of  the  section 
which  provides  for  exceptions  to  and  justlfi- 
cation  of  sureties  on  appeal,  to  allow  a  new 
nodertaking  to  be  filed  at  this  time.  That 
subdivision  provides  that  "when  a  party  in 
good  faith  gives  due  notice  of  an  appeal  and 
thereafter  omits  through  mistake,  to  do  any 
other  act  •  •  •  provided  in  this  section 
necessary  to  perfect  the  appeal  (which  of 
course  Includes  the  failure  to  have  the  sure- 
ties Justify),  •  •  •  the  court  or  judge 
thereof,  or  the  appellate  court,  may  permit 
an  amendment  or  performance  of  such  act 
on  such  terms  as  may  be  just"  (Hill's  Ann. 
Laws,  Or.  S  537  i),  and,  in  our  opinion,  clear- 
ly authorizes  this  court  to  permit  a  new  un- 
dertaking to  be  filed  when  the  original  is 

1  Hill's  Ann.  Laws,  S  537,  subd.  3,  requires 
sureties  on  appeal  bonds  to  justify  if  excepted 
to. 
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rendered  Ineffectual  by  the  failure  of  tbe 
sureties  to  Justify  after  exception,  where 
there  has  been  no  culpable  fault  on  the  part 
of  the  appellant.  It  was  to  prevent  the  fail- 
ure of  an  appeal  which  had  been  taken  and 
is  being  prosecuted  In  good  faith  that  the 
statute  was  enacted,  and  to  this  end  it  should 
receive  a  liberal  conetruction.  The  courts 
are  always  reluctant  to  permit  an  appeal  to 
fail  when  it  can  be  avoided  without  violat- 
ing some  positive  provision  of  law  or  well- 
settled  rule  of  practice.  The.  failure  of  an 
appellant  to  produce  his  sureties  for  Justifl- 
catlon  may  render  the  undertaking  of  no  ef- 
fect, but  it  does  not  necessarily  avoid  the  ap- 
peal or  show  such  negligence  as  ought  to  be 
visited  with  the  consequences  of  a  dismissal 
and  denial  of  tbe,  right  to  be  beard  in  this 
court  when  he  shows  a  reasonable  excuse 
for  his  failure,  and  is  willing  to  file  a  new 
and  sufficient  undertaking,  'xhe  motion  to 
dismiss  will  therefore  be  overruled,  and  the 
undertaking  submitted  may  be  filed. 


(22  Nev.  318) 

ROBERTS  V.  GREER  et  al.    (No.  1,419.) 
(Supreme  Court  of  Nevada.    April  20,  1895.) 

HoMESTE*D— KiGHTS  OF   BCKVIVIXO   HcSBAND. 

A  homestead,  duly  filed  on  while  hus- 
band and  wife  were  reRidiiig  thoreon,  remains 
a  homestead  in  his  hands  after  her  death,  and 
as  such  exempt  from  levy  and  sale  for  his  debts, 
where  he  continues  to  reside  upon  it,  althoueh  he 
has  no  childron  or  other  dependent  relatives 
residing  with  him. 

(Syllabus  by  Bigelow.  C.  J.) 

Appeal  from  district  court,  Washoe  county; 
A.  E.  Cheney,  Judge. 

Action  by  Hiram  W.  Roberts  against  H.  H. 
Greer  and  H.  W.  Caughlin  for  an  Injimction. 
Plaintiff  had  judgment,  and  defendants  ap- 
peal.    Affirmed. 

On  December  16,  1879,  the  plaintiff  and 
Johanna  Roberts,  his  wife,  were  living  upon 
and  occupying  the  lands  in  controversy  in 
this  action,  which  were  community  property. 
On  that  day  Johanna  duly  filed  a  declaration 
of  homestead  thereon,  and  they  continued  to 
live  upon  the  premises  until  October  25,  1893, 
when  she  died.  Since  then  the  plaintiff  has 
lived  upon  and  occupied  them.  They  had 
no  children,  nor  has  the  plaintiff  any  depend- 
ent relatives  living  with  him.  There  has  ap- 
parently been  no  administration  upon  the 
wife's  estate.  The  premises  do  not  exceed 
$5,000  in  value.  On  July  25,  1883,  the  de- 
fendant Greer  obtained  a  judgment  against 
plaintiff,  upon  which,  on  October  27,  1893,  an 
execution  duly  issued.  Under  this  writ  the 
lands  were  sold  by  defendant  Caughlin,  as 
sheriff  of  Washoe  county,  to  defendant 
Greer,  and  It  Is  alleged  that  upon  the  expira- 
tion of  the  period  of  redemption  he  intends 
to  execute  a  sheriff's  deed  for  the  same. 
Judgment  was  rendered  In  the  plaintiff's  fa- 
vor, to  the  effect  that  the  sale  was  void,  and 
enjoining  the  sheriff  from  executing  any 
deed  thereunder.    The  defendants  appeal. 


J.  L.  Wines  and  Torreyson-  &  Summerfield, 
for  appellants.  William  Webster  and  Good- 
win &  Dodge,  for  respondent 

BIGELOW,  0.  J.  The  question  for  deci- 
sion in  this  case  is  whether  upon  the  death 
of  the  wife  the  homestead  of  the  parties  up- 
on community  property  remains  in  the  hands 
of  the  childless  husband  as  a  homestead,  and 
as  such  exempt  from  levy  and  sale  for  bis 
debts.  The  answer  depends  upon  the  con- 
struction of  our  homestead  law.  The  first 
section  of  the  act,  aa  amended  in  1879  (St 
1879,  p.  140;  Gen.  St  S  539),  provides  that 
the  husband  and  wife,  or  either  of  tbem,  or 
other  head  of  a  family,  may  make  and  file  a 
declaration  of  homestead,  and  tiiat  thereafter 
"the  husband  and  wife  shall  be  deemed  to 
hold  said  homestead  as  joint  tenants:  pro- 
vided, that  if  the  property  declared  upon  as 
a  homestead  be  the  separate  property  of  ei- 
ther spouse,  both  must  join  in  the  execution 
and  acknowledgment  of  tbe  declaration;  and 
if  such  property  shall  retain  its  character  of 
separate  property  until  the  death  of  one  or 
the  other  of  such  spouses,  then  and  in  that 
event  the  homestead  right  shall  cease  In  and 
upon  such  property,  and  the  same  belong  to 
the  party  (or  his  or  her  heirs)  to  whom  It  be- 
longed when  filed  upon  as  a  homestead." 
Section  4  of  the  act  (St  1879,  p.  141;  Gen. 
St  i  542)  provides  as  follows:  "The  home- 
stead and  all  other  property  exempt  by  law 
from  sale  under  execution,  shall,  upon  the 
death  of  either  spouse,  be  set  apart  by  the 
court  as  the  sole  property  of  the  surviving 
spouse,  for  his  or  her  benefit  and  that  of  his 
or  her  legitimate  child  or  children;  and  in 
the  event  of  there  being  no  surviving  spouse, 
or  legitimate  child  or  children  of  either,  then 
the  property  shall  be  subject  to  administra- 
tion, and  to  the  payment  of  his  or  her  debts 
or  liabilities:  provided,  that  the  exemption 
made  by  this  act  and  the  act  of  which  it  is 
amendatory  shall  not  extend  to  unmarried 
persons  except  when  they  have  the  care  and 
maintenance  of  minor  brothers  or  sisters,  or 
both,  or  of  a  brother's  or  sister's  minor  chil- 
dren, or  of  a  father  or  mother,  or  of  grand- 
parents, or  unmarried  sisters  living  In  the 
house  with  them;  and  In  all  such  cases  tbe 
exemption  shall  cease  upon  the  cessation  of 
the  terms  upon  which  It  Is  granted;  and  tip- 
on  the  death  of  such  unmarried  person  the 
property  shall  descend  to  his  or  her  beirs,  aa 
in  other  cases,  unless  disposed  of  by  will, 
subject  to  administration  and  the  payment 
of  debts  and  liabilities." 

It  may  be  admitted  that  the  statute  is  by 
no  means  clear  upon  the  point  invcdved  in 
this  action.  Generally  it  Is  very  crude,  and 
many  of  its  provisions  conflicting  to  the  last 
degree.  Through  this  maze  the  courts  must 
thread  their  way  as  best  they  may,  and  in 
endeavoring  to  earry  out  what  appears  to  be 
the  spirit  of  the  law  their  decisions  must 
necessarily,  sometimes,  seem  to  fall  but  little 
short  of  Judicial  legislation.    The  language 
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used  by  the  supreme  court  of  Texas  Is  very 
applicable  to  the  situation  here.  It  said: 
"The  homestead  estate  was  one  unknown  to 
the  common  law,  and  is  of  very  recent  origin, 
having  been  created  by  statute  and  under 
the  construction  given  by  the  courts.  As 
might  have  been  reasonably  expected  in  the 
legislation  upon  a  new  subject-matter,  the 
statutes  did  not  In  express  terms  anticipate 
and  provide  for  every  possible  phase  of  the 
question,  and  the  courts  have  been  called  upon 
to  construe  and  apply  the  law  to  new  cases 
as  they  would  arise.  This  t;onstruction  has 
almost  Invariably  been  a  liberal  one,  and 
designed  to  carry  out  the  beneficent  purposes 
and  intention  of  the  legislature.  This  court 
has  repeatedly  called  attention  to  the  necessi- 
ty of  more  specific  legislation  on  the  subject, 
and  in  the  absence  of  It  has  been  forced  to 
decide  cases  not  so  much  from  the  letter  of 
the  law  as  from  Its  evident  spirit  and  inten- 
tion. These  decisions  have  not  been  made  In 
a  spirit  of  Judicial  legislation,  but  in  an  anx- 
ious desire  and  effort,  by  analogy  and  other- 
wise, to  arrive  at  a  proper  construction  of 
the  constitution  and  laws."  Blum  v.  Gaines, 
57  Tex.  119,  121.  Viewing  the  law  In  the 
liberal  spirit  here  indicated,  it  seems  to  us 
there  is  more  reason  for  conclndlng  the  legis- 
lature Intended  the  homestead  in  the  hands 
of  the  surviving  husband  to  be  exempt  from 
execution  than  the  contrary.  The  constitii- 
tlon  (section  30,  art.  4)  provides  that  "a  home- 
stead, as  provided  by  law,  shall  be  exempt 
from  forced  sale  nnder  any  process  of  law,  and 
shall  not  be  alienated  without  the  Joint  consent 
of  husband  and  wife  when  that  relation  ex- 
ists." Under  this  provision  the  conditions  upon 
which  a  homestead  shall  be  granted  have 
been  left  entirely  to  the  legislature.  While 
that  body  has  seen  fit  to  limit  the  right  to 
Initiate  a  homestead  to  married  persons,  and 
to  those  who  are  the  heads  of  families,  there 
seems  nothing  to  prevent  Its  being  extended 
to  others  who  are  not  in  either  situation.  If 
It  could  do  this,  it  could  extend  It  to  some 
classes  and  not  to  others.  It  could  provide 
that  a  homestead  once  created  should  continue 
under  some  circumstances,  and  not  under 
others.  The  first  section  of  the  act  quoted 
above  provides  that  "the  husband  and  wife 
shall  be  deemed  to  hold  said  homestead  as 
Joint  tenants."  As  used  In  this  statute,  the 
word  "homestead"  may  be  defined  as  mean- 
tog  not  only  the  property— the  real  estate— 
occnpied  as  the  home,  but  also  the  right  to 
have  It  exempted  from  levy  and  forced  sale. 
In  case  of  a  husband  and  wife,  the  homestead 
Is  a  home  that  cannot  be  talsen  from  the 
occupiers  for  the  debts  of  either  or  both  of 
the  spouses.  It  Is  this  "homestead"  that  they 
are  to  hold  as  Joint  tenants.  One  of  the  fun- 
damental Incidents  of  a  Joint  tenancy  is  the 
right  of  survivorship.  If,  then,  when  the 
legislature  provided  that  they  should  hold  the 
homestead  as  Joint  tenants,  if  they  understood 
at  all  the  meaning  of  the  language  used,  as 
we  must  presume  they  did,  they  must  have 


meant  that  the  survivor  should  not  only  suc- 
ceed to  the  property  which  constituted  the 
homestead,  but  also  to  the  right  to  hold  It 
exempt  from  forced  sale.  If  not,  they  would 
not  hold  the  "homestead"  as  Joint  tenants,  but 
merely  the  property  covered  by  the  home- 
stead right  It  will  be  noticed,  further,  that 
the  same  section  also  provides  that  where  the 
property  declared  upon  as  a  homestead  is  the 
separate  property  of  either  spouse,  and  shall 
remain  such  until  the  death  of  one  of  the 
parties,  the  "homestead  right"  in  such  prop- 
erty shall  thereupon  cease.  From  this,  upon 
the  principle  that  what  is  enumerated  ex- 
cludes what  Is  not.  It  seems  quite  clear  that 
the  legislature  must  have  intended  that  In 
case  of  commnnlty  property  this  "homestead 
right"  should  not  cease  upon  the  death  of  one 
of  them.  In  section  4  it  is  again  the  "home- 
stead" that  upon  the  death  of  either  spouse  Is 
to  be  set  apart  as  the  sole  property  of  the 
survivor,  and  it  Is  further  provided  that.  In 
case  there  Is  no  surviving  spouse  nor  children, 
the  "property"  Is  to  become  subject  to  ad- 
ministration. This  shows  that  the  attention 
of  the  legislature  must  have  been  particularly 
called  to  the  fact  that  there  was  a  distinction 
between  the  homestead  and  the  property  up- 
on which  the  homestead  right  rested,  and 
that  they  did  not  use  those  terms  Indiscrim- 
inately. 

In  TyrreU  v.  BaJdwIn,  78  Cal.  470,  476,  21 
Pac.  116,  speaking  of  a  provision  of  the  Code, 
the  court  said:  "That  section  provides  thait 
'the  court  may  (shall)  of  Its  own  motI(Mi,  or 
on  petition  ttxetetor,  set  apart  for  the  use 
of  the  surviving  husband  or  wife,  or  In  case 
of  his  or  her  death,  to  the  minor  children  of 
the  decedent,  all  the  property  exempt  from 
execution.  Including  the  homestead  selected, 
designated,  and  recorded,'  etc.  Here  the  qual- 
ity of  the  exemption  is  clearly  Impressed  upon 
the  homestead  set  aside.  It  would  not  be  a 
homestead,  it  would  be  wanting  In  the  main 
fpature  which  recommends  it  to  favor,  if, 
upon  the  death  of  the  head  of  the  family, 
It  were  no  longer  protected  by  the  law  of 
exemption.  There  Is  greater  necessity  for 
such  protection  after  the  death  of  one  of  the 
spouses  than  before."  An  argument  leading 
to  the  same  result  may  also  be  drawn  from 
the  provision  that,  where  there  Is  no  sur- 
viving spouse  nor  children,  the  property  shall 
become  subject  to  adminiatraition  and  dls- 
tribntloo  to  the  heirs.  Unless  in  this  pro- 
vision the  legislature  Intended  to  provide  for 
a  caae  where  both  husband  and  wife  died  at 
the  same  instant,  which  is  hardly  supposa- 
ble,  it  must  have  contemplated  that  there 
would  be  a  time  during  which  the  home- 
stead would  continue  to  exist,  when  but  one 
of  them  would  be  alive,  and  tt  Is  only  after 
the  death  of  the  survivor  that  the  h<»ue- 
stead  property  Is  to  be  distributed  to  the 
heirs.  In  Smith,  v.  Shrleves,  13  Nev.  303,  this 
court  decided  that,  npon  the  death  of  tme 
of  the  spouses,  the  children  took  no  Interest 
In  the  homestead.   If  that  decision  is  cor- 
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rect,  then  the  fact  that  there  are  or  are  not 
children  cannot  alter  the  estate  that  comes 
to  the  surrlying  husband  or  wlte.  If  It 
would  not,  then  no  case  can  be  thought  of 
■where  the  homestead  would  continue  after 
the  death  of  one  of  the  spouses,  if  it  would 
not  here.  Defendants'  counsel,  admitting 
what  is  really  beyond  controversy,  that  up- 
on the  death  of  the  wife  the  title  to  the 
homestead  property  vested  absolutely  in  the 
husband,  found  their  argument  that  it  is 
not  thereafter  exempt  from  levy  and  sale 
for  his  debts  principally  upon  the  language 
of  the  first  proviso  of  section  4,  where  it  di- 
rects that  "in  all  such  cases  the  exemption 
shall  cease  upon  the  cessation  of  the  terms 
upon  which  It  is  granted."  But  the  view  we 
take  of  this  provision  is  that  it  really 
strengthens  the  opposite  position.  We  are  of 
the  opinion  tliat  this  proviso  is  simply  a 
limitation  upon  the  first  section,  wherein 
that  section  provides  for  a  homestead  for 
an  unmarried  person  who  is  the  head  of  a 
family.  Without  this  limitation  the  first  sec-, 
tlon  migivt  be  construed  to  apply  to  cases 
where  an  unmarried  person  had  living  with 
him  others  who  were  not  relatives.  This 
was  carefully  guarded  against,— so  carefully, 
In  fact,  that  it  seems  to  even  prevent  a  sur- 
viving husband  or  wife  with  dependent  chil- 
dren from  ever  securing  a  homestead  in  their 
own  right  after  the  death  of  the  other;  and 
then  the  clause  in  question  was  inserted  for 
the  puri>ose  of  providing  for  the  termination 
of  the  unmarried  persons'  homestead  when 
they  no  longer  have  dependent  relatives  liv- 
ing with  them.  This,  we  think,  is  all  that 
was  intended  by  this  clause,  and  the  care 
of  the  legislature  to  provide  for  the  termina- 
tion of  such  a  hcMuestead  may  be  consider- 
ed an  indication  that  they  did  not  intend  one 
granted  to  a  married  person  to  terminate 
upon  the  cessation  of  tho  terms  upon  which 
It  was  granted.  We  are  aware  that  in  Es- 
tate of  Walley,  U  Nev.  260,  260,  the  ma- 
jority of  the  court  expressed  the  opinion 
that  the  construction  of  this  statute  con- 
tended for  by  defendants'  counsel  was  cor- 
rect, but  the  point  was  not  involved  in  that 
case,  and,  of  course,  was  not  decided.  What 
was  there  said  was  stated  only  by  way  of 
argument  as  to  the  proper  construction  to 
be  placed  upon  another  statute,  and  proba- 
bly did  not  receive  the  consideration  usually 
given  to  points  actually  decided.  Since  then, 
In  Smith  v.  Shrieves,  supra,  the  court  has 
held  that  children  take  no  Interest  in  a 
homestead;  and  if,  as  heretofore  remarked, 
this  was  correctly  decided,  then  the  ex- 
istence or  nonexistence  of  children  cuts  no 
figure  in  the  right  to  a  homestead,  and,  if  a 
childless  widow  or  widower  cannot  have 
one,  then  such  a  person  with  children  can- 
not do  so.  But  certainly  the  legislature  can- 
not have  deliberately  Intended  to  exclude 
a  widow,  or  a  widower,  with  children,  from 
all  benefit  of  the  homestead  act,  and  yet, 
as  we  have  seen,  if  they  are  not  granted  a 


homestead  by  virtue  of  their  snrvivorshlp, 
they  cannot  afterwards  secure  one.  We 
think  that  stronger  arguments  against  the 
view  we  have  taken  may  be  drawn  from  the 
general  policy  of  the  homestead  act,  which 
seems  to  aim  only  at  securing  a  homestead 
for  a  family,  and  not  for  individuals,  from 
the  fact  mentioned  by  Justice  Beatty  in  his 
dissenting  opinion  in  Smith  .v.  Shrieves, 
supra,  that,  when  our  legislature  adopted  our 
law  of  1S65,  they  apparently  preferred  to  fol- 
low the  California  act  of  1S60,  which,  at 
best,  is  not  clear  upon  this  point.  In  pref^- 
ence  to  the  California  amendment  of  1862, 
which  is  clear  and  definite  that  the  home- 
stead in  the  hands  of  the  surviving  sponse 
la,  exempt  from  all  debts  Incurred  prior  to 
the  death  of  the  other;  from  the  fact  that 
the  legislature  clearly  did  not  Intend  that  a 
homestead  in  the  separate  property  of  either 
of  the  spouses  should  continue  after  the 
death  of  one,  and  consequently,  as  commu- 
nity proi)erty  virtually  becomes  separate 
property  after  such  deatb,  no  greater  rea- 
son exists  for  granting  a  homestead  in  that 
than  exists  in  regard  to  property  which  has 
always  been  separate;  from  the  fact  that 
no  provision  has  been  made  for  abandoning 
such  a  homestead,  and  under  the  provisions 
of  secticm  2,  taken  literally,  if  a  homestead 
exists  at  all  to  a  surviving  husband  or  wife. 
It  never  can  be  abandoned,  and,,  as  this  can- 
not have  been  intended,  the  legislature  must 
have  Intended  that  so  such  homestead 
should  exist  at  all.  But  strong  as  some  of 
these  reasons,  and  perhaps  others  that  could 
be  suggested,  are,  we  consider  those  on 
the  other  side  stronger  still,  and  consequent- 
ly hold  that  view  to  be  Idie  law.  While  not 
strictly  in  point,  yet  as  to  some  extent  sup- 
porting the  views  here  expressed,  and  show*- 
Ing  that  other  courts  upon  statutes  more  or 
less  like  our  own  have  come  to  the  same 
conclusion,  we  cite  Towne  v.  Kumsey  (Wyo.) 
35  Pac.  1025;  Ellis  v.  Davis,  00  Ky.  183,  14 
S.  W.  74;  Keyes  v.  Cyrus,  100  Cal.  322,  34 
Pac.  722;  Silloway  t.  Brown,  12  Allen,  34; 
Kimbrel  v.  Willis,  97  111.  494;  Blum  v. 
Gaines,  57  Tex.  110;  Wap.  Homest  82  et 
seq.    The  Judgment  is  affirmed. 

BONNIPIEIaD  and  BELKNAP,  JJ.,   con- 
cur. 

a06  Cal.  651) 
GISELMAN  et  al.  v.  STARR.  (No.  15,893.) 
(Supreme  Court  of  California.    April  2.  1895.) 

MORTOAOES— AS81G!»MBNT  BT  Tr»8TBB—QiPT— AC- 
TIOS BT  EXBCOTOHg — RbaL  PaRTT  IN  INTER- 
EBT— MiSTAKB  IK  DBSOBIFTIOS. 

1.  Where  a  mortgage  is  executed  to  a  trus- 
tee, "his  assigns  and  successors,"  the  trustee 
has  implied  power  to  assign  the  mortgage. 

2.  Evidence  that  a  father,  as  guardian  of 
his  daughter's  estate,  included  in  the  inventory 
thereof  a  note  and  mortgage,  and  that  he  had 
stated  that  he  intended  to  give  them  to  her, 
will  not,  in  the  absence  of  evidence  of  a  formal 
assignment  or  indorsement)  establish  a  gift 
to  her. 
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3.  In  an  action  to  foreclose  a  mortgage  by 
executors  who  are  prima  facie  owners  of  the  in- 
strument, defendant's  ohjection  that  the  action 
was  not  brought  in  the  name  of  the  real  party 
in  interest  is  without  force,  where  there  is  no 
rikowing  of  a  counterclaim  or  set-off  ap;ainst  the 
real  owner  whicji  is  not  available  against  plain- 
tiffs, and  it  appears  that  the  judgment  in  the 
action  would  protect  defendant  against  other 
dumanta. 

4.  In  a  suit  to  reform  a  mortgage  which  de- 
scribed the  land  as  beginning  "on  line  between 
sections  2  and  25  in  township  14,"  and  recited 
that  the  property  so  described  was  the  same  as 
that  formerly  conveyed  by  T.  to  Y.,  it  appeared 
that  T.'s  deeid  described  the  land  beginnmg  "on 
line  between  sections  24  and  25  in  township 
14,"  and  that  sections  2  and  25  in  township  14 
were  not  contiguous,  but  that  sections  24  and 
2&  were  contiguous.  Hdd,  that  a  decree  chan- 
ging "2"  to  "24."  on  the  ground  of  mistake, 
was  justified. 

Department  2.  Appeal  from  superior  court, 
Lake  county;   R.  W.  Cmmp,  Judge. 

Action  by  William  Giselman  and  another, 
executors  of  the  will  of  S.  C.  Bastings,  de- 
ceased, against  M.  Starr,  to  foreclose  a  mort- 
gage. Judgment  for  plaintiffs,  and  defoid- 
ant  appeals.    Affirmed. 

Tbos.  B^  Bond  and  Woods  Crawford,  for 
appelant  Hudson  &  Sayre  and  W.  W. 
8anderaon,  for  respondents. 

HBNSHAW,  J.  The  appeals  are  from  the 
Judgment  and  from  an  order  denying  a  new 
trial.  Action  by  plaintiffs,  as  executors  of 
tbe  last  will  of  S.  C.  Hastings,  deceased,  to 
reform,  and,  as  reformed,  to  foreclose,  a 
mortgage  etecnted  by  defendant.  Starr  ex- 
ecuted tbe  note  and  mortgage  in  suit  to  Wil- 
liam Giselman,  trustee,  in  payment  and  can- 
cellation of  an  existing  note,  also  secured  by 
mortgage,  made  by  him  to  8.  C.  Hastings. 
A  few  days  ther^ter,  Olselman  indorsed 
the  note,  "Pay  to  the  order  of  S.  C.  Hastings, 
without  recourse.  William  Olselman,  Trus- 
tee,"—and  delivered  it  to  Hastings.  At  tbe 
same  time  he  executed,  as  trustee,  an  assign- 
ment to  Hastings  of  the  mortgage.  These 
papers,  upon  the  death  of  Hastings,  coming 
into  the  hands  of  the  executors,  of  whom  Gi- 
selman Is  one,  this  action  was  in  due  time 
commenced.  The  defendant  meets  it  by  an- 
swer and  cross  complaint,  wtaereby  he  claims 
that  he  executed  the  note  and  mortgage  to 
Giselman  as  trustee  for  the  use  and  benefit 
of  the  daughters  of  said  Hastings;  that,  at 
the  time  of  the  assignment  to  Hastings,  he 
knew  this  fact,  and,  so  knowing,  took  the 
note  and  mortgage  without  consideration; 
that  thereafter  Ulla  Hastings,  daughter  of  S. 
C.  Hastings,  acquired  by  gift  all  of  the  in- 
terest of  S.  O.  Hastings  in  the  note  and  mort- 
gage; and  that  the  action  is  not  prosecuted 
by  the  real  parties  In  interest.  The  named 
beneficiaries  of  tbe  trust  and'  the  widow  of 
8.  C.  Hastings  are  Interpleaded  as  having  or 
claiming  some  Interest  in  the  mortgage  and 
note,  and  are  brought  In  under  averments 
that,  without  a  determination  of  their  rights, 
defendant  cannot  tell  to  whom  to  pay  tbe 
amount  found  due,  nor  with  safety  redeem 


In  the  event  of  a  sale.  PlalntlfTs  answer  to 
the  cross  complaint  does  not,  in  terms,  deny 
that  the  note  and  mortgage  were  executed 
to  Giselman  as  trustee  for  the  use  and  bene- 
fit of  the  named  children  of  S.  G.  Hastings, 
but  does  deny  that  they  are  or  ever  have 
been  the  property  of.  the  children,  or  any  of 
them.  Upon  all  other  material  averments  of 
the  cross  complaint  it  joins  Issue.  The  chil- 
dren and  others  Interpleaded  by  defendant, 
one  and  all,  filed  disclaimers,  and  in  this 
state  of  the  pleadings  the  trial  was  had. 
The  death  of  Hastings  and  their  appointment 
as  executors  admitted,  plaintiffs  Introduced 
the  note  with  Its  indorsement,  the  mortgage 
and  the  assignment  of  It,  and  rested  upon 
this  direct  evidence  and  the  presumptions 
arising  from  it  Code  Civ.  Proc.  §  1963, 
subds.  8,  11,  21,  22;  Civ.  Code,  §§  1614^ 
3104,  3122-3124. 

1.  The  first  point  presented  by  appellant  is 
that  the  transfer  by  Olselman  to  Hastings 
Is  void,  since  the  note  and  mortgage  are  the 
only  Instruments  creating  and  containing  the 
terms  of  the  trust,  and  there  Is  nothing  in 
them  to  show  that  Olselman  had  the  power 
to  sell  or  assign.  If  the  note  and  mortgage 
are  the  only  Instruments  creating  the  trust, 
tlien  Is  the  trust  radically  defective  in  nam- 
ing no  beneficiaries.  Civ.  Code,  i  2221.  But 
aside  from  this,  and  treating  the  Instruments 
as  defining  the  powers  of  the  trustee,  there 
is  contained  In  them,  by  necessary  impllca> 
tlon,  the  power  to  the  trustee  to  sell  or  as- 
sign; for  the  promissory  note  Is  made  pay- 
able to  Olselman,  trustee,  or  order,  and  the 
mortgage  was  also  to  Giselman,  trustee,  his 
assigns  and  successors.  No  evidence  having 
been  offered  to"  overcome  the  presumption 
that  Hastings  took  the  note  and  mortgage 
for  value,  tbe  transfer  to  him  was  not  In  vio- 
lation of  the  trust  but  was  valid. 

2.  In  support  of  the  contention  that  the  in- 
terest of  S.  C.  Hastings  In  the  note  and  mort- 
gage passed  by  gift  to  his  daughter  Ella,  It 
Is  shown  that  Eilla  was  Incompetent,  and  that 
the  father  applied  for  and  obtained  letters  of 
general  guardianship  over  her  and  her  es- 
tate. In  the  Inventory  of  her  estate,  which 
is  duly  verified  by  the  guardian,  the  note  and 
mortgage  are  entered  as  the  property  of  the 
Incompetent.  The  note  was  exhibited  to  the 
appraisers  by  or  at  tbe  instance  of  Hastings, 
and  by  them  appraised  at  a  valuation  sug- 
gested by  him.  The  clerk  of  the  court  testi- 
fied that,  at  the  time  of  the  application  for 
letters  of  guardianship,  the  father  expressed 
sympathy  and  anxiety  for  his  afillcted  child, 
and  said  be  was  making  provision  for  her, 
and  desired  to  make  such  provision  while  he 
was  living.  "He  said  he  had  not  yet  turned 
over  anything,  but  expressed  his  desire  to  do 
so."  This  array  of  facts  and  circumstances 
makes  a  strong  presentation  of  the  Intent  of 
Hastings  to  give  the  note  and  mortgage  to 
his  daughter.  It  Is  established  that  upon  one 
occasion,  under  oath,  he  declared  them  to  be 
her  property.    But  such  a  declaration,  bow- 
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ever  binding  In  good  morals,  Is  not  of  Itself 
sufficient  to  establish  a  gift.  No  legal  duty 
was  Imposed  upon  Hastings  to  give  this  par- 
ticular property  to  his  daughter,  and,  if  the 
Intended  donation  lacked  anything  of  con- 
summation, the  promises  or  declarations  were 
but  nudum  pactum,  and  not  enforceable.  It 
is  not  here  a  question  of  acceptance  of  the 
gift  by  the  incompetent,  wKich,  the  gift  be- 
ing adTautageous  to  her,  the  law  would  pre- 
sume; but  the  question  is  whether  the  gift 
was  so  completely  made  as  to  enable  the  law 
to  presume  its  acceptance.  To  every  gift 
delivery  is  essential.  Says  Chancellor  Kent, 
speaking  of  negotiable  Instruments:  "Deliv- 
ery iu  this,  as  in  every  other  case,  must  be 
according  to  the  nature  of  the  thing.  •  »  • 
It  must  be  the  true  and  effectual  way  of  ob- 
taining the  command  and  dominion  of  the 
subject.  •  •  •  If  the  thing  given  be  a 
chose  in  action,  the  law  requires  an  assign- 
ment or  some  equivalent  instrument,  and  the 
transfer  must  be  actually  executed."  The 
Oivll  Code  declares  that  "a  verbal  gift  is  not 
valid,  unless  the  means  of  obtaining  posses- 
sion and  control  of  the  thing  are  given,  nor 
if  it  is  capable  of  delivery,  unless  there  is  an 
actual  or  symbolical  delivery  of  the  thing  to 
the  donee."  Section  1147.  Hastings'  at- 
tempted or  Intended  gift  fell  short  of  these 
requirements.  Lacking  bis  indorsement  of 
the  note,  bis  possession  remained  a  possession 
iu  hia  personal,  and  not  in  his  representative, 
character,  and  the  gift  failed  of  completion. 
What  has  been  said  renders  unnecessary  any 
consideration  of  the  points  presented  by  ap- 
pellant, that  EUa  Hastings'  guardian  was  a 
volunteer,  who  appeared  without  service  of 
summons  or  cross  complaint  upon  either  the 
ward  or  herself,  and  that  she  had  no  power 
to  disclaim  or  to  bind  the  ward  by  disclaimer. 
3.  The  defendant  has  a  statutory  right  to 
have  a  cause  of  action  against  him  prosecut- 
ed by  the  real  person  in  interest  (Code  Civ. 
Proc.  S  367);  and  It  was  in  the  exercise  of 
that  right  that  he  pleaded  lack  of  title  In 
plaintiffs,  and  asked  to  have  determined  the 
ooulllctlng  claims  of  those  whom  he  asserted 
to  be  the  owners.  But  the  purpose  of  the 
statute  is  readily  discernible,  and  the  right  is 
limited  to  its  purpose.  It  Is  to  prevent  a 
defendant  against  whom  a  Judgment  may  be 
oi)tained  from  further  harassment  or  vexa- 
tion at  the  hands  of  other  claimants  to  the 
same  demand.  It  is  to  prevent  a  claimant 
from  making  a  simulated  transfer,  and  thus 
defeating  any  Just  counterclaim  or  set-off 
which  defendant  would  have  to  the  demand 
if  pressed  by  the  real  owner.  But  where 
the  plaintiff  shows  such  a  title  as  that  a 
Judgment  upon  it  satisfied  by  defendant  will 
protect  him  from  future  annoyance  or  loss, 
and  where,  as  against  the  party  suing,  de- 
fendant can  urge  any  defenses  he  could  make 
against  the  reai  owner,  then  there  is  an  end 
of  the  defendant's  concern,  and  with  it  of 
bis  right  to  object;  for,  so  far  as  he  Is  in- 
terested, the  action  Is  being  prosecuted  In  the 


name  of  the  real  party  In  interest  The 
cases  which  seemingly  lay  down  the  broad 
rule  that  It  Is  not  a  good  plea  to  allege  that 
the  note  sued  upon  is  the  property  of  another, 
and  not  of  plaintiff,  without  showing  some 
substantial  matter  of  defense  against  the  one 
asserted  to  be  the  owner,  are  to  be  read  in 
the  light  of  thehr  facts,  and  so  read  they  will 
be  found  to  be  in  strict  accord  with  what 
Is  here  said.  They  are  ca«es  where  prima 
facie  legal  title  is  shown  in  plaintiff,  such  a 
title  as  would  protect  defendant  if  Judgment 
were  obtained  upon  It.  If,  under  such  cir- 
cumstances, the  defendant  claims  another  to 
be  the  real  owner,  he  must  support  bis  right 
to  make  that  claim  by  showing  that  he  has 
some  equity  or  defense  against  the  real  owner 
which  he  cannot  maintain  against  the  prima 
facie  legal  owner.  Such  is  the  meaning  of 
Price  V.  Dunlap,  5  Cal.  483,  and  Gushee  t. 
I«avitt,  Id.  160.  In  the  case  under  consider- 
ation the  plaintiffs  are  prima  facie  legal  own- 
ers, as  executors,  of  the'  note  and  mortgage. 
Defendant  Is  fully  protected  against  those 
whom  he  names  as  owners  and  claimants  by 
the  Judgment  in  favor  of  plaintiffs,  and.  In 
addition,  he  neither  pleads  nor  shows  any 
defense  or  set-off  which  he  could  make 
against  the  real  owner,  were  Ella  Hastings 
declared  to  be  such.  Therefore,  by  satisfy- 
ing the  present  Judgment,  defendant  is  dis- 
charged from  liability  to  all  of  the  alleged 
conflicting  claimants;  and,  since  he  does  not 
dispute  the  debt  nor  its  amount,  this  is  all 
that  in  equity  he  can  ask  or  should  desire. 

4.  The  complaint  sufficiently  pleaded  facta 
which,  if  proved,  would  entitle  plaintiffs  to 
a  reformation  of  the  description  of  the  sec- 
ond tract  of  land  mortgaged.  In  the  mort- 
gage the  description  began  "at  meando:  post 
on  line  between  sections  2  and  25  in  township 
14  north,  of  range  10  west,  M.  D.  M.,"  etc. 
It  was  sought  to  change  "2"  to  ••24,"  making 
It  read  "between  sections  24  and  25."  This 
reformation  the  court  ordered.  The  evidence, 
it  is  contended,  does  not  support  the  finding. 
The  evidence  Is  in  some  respects  confusing 
and  unintelligible.  The  witness  Starr  speaks 
of  the  land  by  descriptions  foreign  to  that  of 
the  mortgage,  and  without  the  Judicial  knowl- 
edge of  this  court,  though  doubtless  well  un- 
derstood by  the  trial  Judge  and  counsd.  We 
cannot  be  expected  to  know  Judicially  where 
the  "mill  property"  is,  or  where  "the  fence 
stood  about  where  the  west  line  of  Main  street 
Is  now,"  nor  much  about  a  description  "which 
goes  about  down  to  the  China  House,  and 
runs  west  along  the  section  line  about  700 
feet,"  and  other  such  discussions  of  bounda- 
ries with  which  the  record  abounds.  But 
through  the  mists  enough  can  be  discerned 
to  show  that  the  finding  is  Justified  and  sup- 
ported. The  mortgage  declares  that  the  tract 
described  is  the  same  heretofore  conveyed  by 
A.  F.  Thte  to  Li.  A.  Young.  Tate's  deed  CMi- 
talns  the  description  contended  for  by  plain- 
tiffs. Defendant  is  given  the  descriptloB 
claimed,  and  aaked  if,  assuming  it  correctly. 
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deaoflMi  the  property  on  whloh  the  flonr  min 
rests,  he  meant  to  mortgage  It  He  replica, 
"YeB,"  bat  says  he  "understands  It  Is  not  » 
proper  description."  The  Young  deed  would 
seem  to  show  that  it  Is.  He  also  says  that 
the  meander  corner  must  be  on  the  north  line 
of  section  25,  "the  section  line  between  24  and 
25."  Ck>nstruing  the  description  given  In  the 
mortgage,  sections  2  and  25  of  township  14 
are  not  contiguous  sections,  while  sections  24 
and  25  are.  Altogether  there  Is  sufficient  evi- 
dence to  support  the  finding  of  mistake,  and 
to  Jnatify  the  decree  of  correction. 

The  averments  In  the  cross  complaint,  which 
tt  is  complained  were  not  found  upon  by  the 
eonrt,  were  either  admitted  or  sufficiently 
covered  by  the  findings  actually  made.  The 
lodgment  and  order  appealed  from  are  af- 
firmed. 

W*  concur:  McFARLAND,  J.sTEMPLB,  J. 


aoe  CaL  621) 

PBOPLB  ex  Kl.  SCHNEIX  v.  SAUSAUTO 

hAUD  A  FERRY  CO.    (Na  15,847.) 
(Sopreme  Court  of  California.    April  2,  1888.) 
Rcvuw  oir  ApmAb— FnrniNaa 
Where  the  findings  of  the  coart  are  sup- 
ported  by   the   evidence,   the  judgment  based 
thereon  will  not  be  disturbed  on  appeal. 

Department  2.  Appeal  from  superior 
court,  Marin  county;  F.  M.  Angellottl, 
Judge. 

Action  by  the  people  on  the  relation  of  John 
Schn^  against  the  Sausallto  lAnd  &  Ferry 
Company  to  atiate  a  nuisance.  Judgment  for 
defendant,  and  plalntltC  appeals.    Affirmed. 

Atty.  Gen.  Hart  and  H^bum  Wllklns,  for 
appellant.    Robert  Harrison,  for  respondent. 

McFARLAND,  J.  This  Is  an  action 
brought  In  the  name  of  the  people,  at  the 
request  of  the  relator,  Schnell,  to  obtain  a 
Judgment  declaring  certain  obstructions  al- 
leged to  have  been  put  In  a  public  street  by 
defendant  to  be  a  nuisance,  and  decreeing 
that  they  be  abated,  and  that  defendant  be 
enjoined  from  further  maintaining  them. 
Judgment  was  rendered  for  defendant,  and 
plalntur  appeals  from  the  judgment  and 
from  an  order  denying  a  new  trial.  The 
things  alleged  as  constituting  the  obstme- 
tlons  are  that  respondent  wrongfully  erected 
a  fence  and  some  buildings  upon  and  across 
m.  certain  public  street  In  the  town  of  Sausa- 
Uto,  known  as  and  called  "Water  Street"  or 
••Watw  Avenue."  But  the  court  found  "that 
defendant  at  no  time  built  or  erected,  placed 
or  maintained,  on  any  part  of  said  Water 
■treet,  or  on  any  other  public  way,  any 
■tructure  or  obstruction  whatever,"  or  that 
it  threatened  so  to  do.  This  finding  is  en- 
tirely determinative  of  the  case  against  ap- 
pellant, unless  the  latter  can  show  that  it 
baa  no  reasonable  support  in  the  evidence, 
and  tills  it  fails  to  doi.    The  court  finds  (in 


brief)  that  Water  street  runs  northerly  «ad 
■ontherly  along  the  edge  of  the  water  oB  the 
westerly  shora  of  the  bay;  that  the  fence 
and  bnUdlngs  complained  of  were  erected 
on  an  artificial  wharf  and  ferry  landing 
which  respondent  constructed,  partly  of  rock 
and  dirt  and  partly  of  wooden  piles  and 
frame  work,  between  Water  street  and  deep 
water;  that  said  wharf  and  ferry  landing 
are  east  of  the  easterly  line  of  Water  street, 
and  are  the  private  property  of  respondent, 
free  from  any  public  right  or  easement;  and 
that  said  fence  and  buildings  do  not  'in 
any  manner  prevent  the  free  and  comfort- 
able use  and  enjoyment  by  the  public  of  sa(d 
Water  street,  and  of  every  part  thereof." 
We  are  satisfied  that  these  findings  are  am- 
ply supported.  The  evidence  could  not  be 
Intelligibly  reviewed  without  making  refer- 
ences to  maps,  deeds,  ordinances,  dedica- 
tions, and  other  documents,  in  addition  to 
considerable  oral  testimony,  and  such  a  re- 
Tlew  of  the  evidence  here  would  serve  no 
useful  puri>oBe.  There  are  only  two' errors 
of  law  assigned  in  rulings  upon  the  admis- 
sibility of  evidence,  and  they  are  of  no  sub- 
stantial Importance.  The  judgment  and  or- 
der appealed  from  are  affirmed. 

We  concur:   TBHPLBI,J.;  HENSHAW.  J. 


a06  Cal.  M6) 

BMERIC  V.  ALYARADO  et  at  (&  F.  No.  62.)  i 

(Supreme  Court  of  California.    April  2,  1805.) 

DmnssAL  ov  AmAi/— Failubi  to  Fn.B  Txan- 
soniFT. 

Where  an  appeal  is  to  be  considered  as 
to  certain  parties  upon  the  judgment  roll  alone, 
witboat  a  bill  of  exceptions,  and  no  transcript 
is  filed  or  served  within  the  time  fixed  by  toe 
rules  of  the  court,  the  appeal  as  to  such  parties 
will  be  dismissed,  upon  their  motion,  notwith- 
standing the  fact  that  a  bill  of  exceptions,  to 
be  considered  as  to  other  parties  in  the  same 
appeal,  has  not  yet  lieett  settled. 

In  bank.  Appeal  from  superior  court,  dty 
and  county  of  San  Francisco. 

Motion  by  Emily  S.  Tewksbury  and  other 
defendants  to  dismiss  an  appeal  taken  on 
behalf  of  tieota  K.  T.  Ontlerrea  in  an  action 
by  Henry  T.  Emerlc  against  Henry  V.  Al- 
varado,  administrator,  and  others.  Motion 
sustained. 

T.  M.  Osmont,  for  appellant  0.  H.  Lind- 
ley,  for  respondents. 

PER  CURIAM.  Motion  to  dismiss  the  ap- 
peal. An  appeal  from  certain  portions  of 
the  final  decree  In  partition  entered  herein 
was  taken  on  behalf  of  Leota  K.  T.  Outier- 
rea,  one  of  the  defendants,  March  23,  18d4, 
and  certain  of  the  respondents  have  moved 
to  dismiss  the  appeal,  under  rule  5  of  this 
court,  upon  the  ground  that  the  transcript 
on  appeal  has  not  been  filed.  The  appellant 
seeks  to  avoid  the  effect  of  the  rule  by  show* 
Ing  that  she  bss  served  upon  the  attorney  for 

X  Rehearing  denied. 
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the  plaintiff  the  draft  of  a  biU  ot  exceptions 
containing  the  errors  of  the  trial  court,  and 
matters  relating  thereto,  which  she  desires  to 
have  considered  upon  the  appeal,  and  that 
the  trial  Judge  baa  not  yet  settled  this  bill 
of  exceptions.  The  draft  of  this  bill  of  ex- 
ceptions was  not  served  upon  the  attorneys 
for  the  parties  moving  herein,  and  the  affi- 
davits on  their  behalf  that  no  statement  or 
bill  of  exceptions  has  been  proposed  to  or 
served  upon  them  are  not  controverted  by 
the  appellant  As  the  record  to  be  consid- 
ered upon  the  appeal  as  to  these  respondents 
Consists  of  the  judgment  roll  alone,  without 
any  bill  of  exceptions,  It  was  incumbent  up- 
on the  appellant  to  file  the  transcript  within 
the  time  prescribed  by  rule  2.  The  right  of 
the  respondents  to  hare  the  appeal  dismissed 
as  to  them,  for  failure  to  file  the  transcript 
within  this  time,  cannot  be  prejudiced  by 
the  fact  that  the  appellant  has  included  with 
them,  In  the  same  notice  of  appeal,  another 
party  to  the  action,  between  whom  and  her- 
self she  desires  a  bill  of  exceptions  to  be  coh- 
sidered  In  connection  with  the  Judgment  roll, 
and  which  has  not  been  settled. 

The  motion  must  be  granted,  and  it  is  or- 
dered tliat  the  appeal  be  dismissed  as  to  the 
respondents  Emily  S.  Tewlisbury;  George 
Leviston;  W.  W.  Sanderson;  Lafayette  I.  Fish; 
Simon  Blum;  Isabella  Castro  De  O'Neil; 
Frank  Silveira  Soito;  Franlt  Sllveira  Soito,  as 
administrator  of  the  estate  of  Rosa  6.  Moito- 
zo  De  Soito,  deceased;  Philip  G.  Oalpin;  Vic- 
tor Castro;  Richard  O'Neill;  and  John  P. 
Prendergast;  Richard  O'Neill  and  William 
Gleason,  as  trustees  and  cestuia  que  trust- 
ent;  and  Richard  P.  Hammond,  Jr.,  Albert 
E.  Crane,  and  John  F.  Sheehan,  referees  in 
partition;  George  F.  AUardt,  surveyor  in  par- 
tition; Bernardo  Andrada;  Dolores  Castro 
De  Barovich;  Frederich  Blume;  James  Cur- 
ry; John  Fay;  Ann  S.  Galvln,  executrix  of 
the  will  of  William  GaMn;  Kate  Griffins, 
administratrix  of  Owen  Griffins;  Theodore 
H.  Hlttell;  Thomas  R.  Horton;  William  H. 
Ilorton;  Eugene  Le  Roy;  Georges  Le  Roy; 
John  McLure;  Thomas  W.  Mulford;  James 
Mulholland;  Northern  Railway  Company; 
Francisco  Sllveria  De  Rose;  Rene  De  Tocque- 
viUe;  Anita  Castro  De  Soto;  and  Thomas  B. 
Wright 


(100  Cal.  623) 

LION  T.  MeCLORY.    (No.  15,787.) 

(Sapreme  Court  of  California.    April  2,  1895.) 

Rescissioh  of  Contract. 

Defendant,  in  an  action  to  foreclose  a 
purchase-money  mortgage,  sought  to  rescind  the 
purchave  on  the  ground  of  fraudulent  repre- 
sentations. It  wag  found  that  be  had  purchased 
the  land  from  a  real-estate  agent,  without  the 
linowledge  of  the  owner,  who  afterwards  rati- 
fied the  sale;  that  no  r^resentations  were  made 
by  the  owner;  that  the  defendant  had  resided 
within  a  short  distance  of  the  land  for  several 
years,  and  had  ample  opportunity  to  judge  of  its 
value:  that  he  had  placed  the  land  on  the  mar- 
ket after  purchasing  it,  and  had  made  no  com- 


plaint for  two  Tears,  and  nntil  after  suit  was 
begun  to  foreclose  the  mortgage.  Bdd,  that 
judgment  for  plaintiS  was  sustained  by  the 
findings. 

Department  2.  Appeal  from  superior  court, 
Santa  Clara  county;   John  Reynolds,  Judge. 

Action  by  Lazard  Lion  against  Henry  Mo- 
Clory.  Judgment  for  plaintiff,  and  defend- 
ant appealj.    Affirmed. 

Wm.  P.  Veuve,  for  appelant  Jackson 
Hatch  and  B,  M.  Rosenthal,  for  respondent 

Mcl^ARLAND,  J.  This  Is  an  action  to 
foreclose  a  mortgage  executed  by  defendant 
to  plaintiff  to  secure  purchase  money  of  the 
mortgaged  premises,  which  bad  been  sold 
and  conveyed  by  the  latter  to  the  former. 
The  defendant,  in  a  cross  complaint  set  ap 
that  he  bad  been  Induced  to  purchase  the 
premises  by  certain  false  and  fraudulent  rep- 
resentations concerning  the  same  made  by 
the  plaintiff,  and  prayed  that  the  sale  be 
rescinded,  and  that  the  mortgage,  as  well  as 
a  certain  cash  payment,  be  delivered  up  and 
restored  to  said  defendant.  The  court  ren- 
dered Judgment  for  plaintiff,  foreclosing  the 
mortgage,  and  denying  the  prayer  of  the 
cross  comphdnt  Defendant  appeals  from 
the  Judgment  The  appeal  la  based  entir^y 
upon  the  Judgment  roll,  which  Includes  find- 
ings, and  we  see  nothing  on  the  face  of  the 
record  to  warrant  a  reversal.  The  flndlngs 
negative  some  of  the  averments  of  the  cross 
complaint,  but  appellant  contends  that  upon 
the  facta  fovmd  the  Judgment  should  have 
been  for  the  defendant.  The  facts  found  are, 
briefly,  these:  Respondent  never  made  any 
representations  of  any  kind  to  appellant;  but 
in  the  spring  of  1881  an  enterprising  real- 
estate  agent  without  any  authority  frmn  re- 
spondent, who  was  the  owner  of  the  land, 
and  without  the  knowledge  of  respondent 
commenced  negotiating  with  appellant  for  the 
sale  of  said  land  to  the. latter.  Be  (the  agent) 
represented  to  appellant  that  the  land  "was 
worth  sixteen  or  seventeen  thousand  dollars"; 
and  be,  at  the  time  he  made  the  representa- 
tion, believed  that  It  was  worth  that  amount 
"for  the  purpose  of  subdivision  into  lots." 
The  appellant  believed  said  representation 
and  relied  thereon  in  making  the  purchase. 
On  April  10th  a  written  receipt  was  signed, 
which  showed  that  appellant  was  to  pur- 
chase the  land  for  $13,500,-^,000  to  be  paid 
In  cosh,  and  two  notes,  for  $5,250  each,  to  be 
given  and  secured  by  mortgage.  This  re- 
ceipt was  shown  to  respondent  on  said  April 
10th,  who  before  that  had  known  nothing  of 
the  matter,  and  he  wrote  on  it  "I  apinrove 
this  sale."  The  transaction  was  not  com- 
pleted until  June  2,  1891,  when  appellant 
paid  respondent  $3,000,  and  executed  the  said 
two  notes  and  mortgage  upon  which  this  ac- 
tion was  brought  It  is  found  that  on  June 
2, 1891,  "the  actual  maiicet  value"  of  the  said 
land  was  $8,188.83.  At  that  time  the  appdi- 
lant  resided,  and  for  many  years  prior  thereto 
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bad  resided,  "wiUbln  one- third  of  a  mile  of 
Bald  land,"  and  waa  "well  acquainted  witb 
the  same,"  and  "might  easily"  have  "ascer- 
tained the  true  market  value  of  said  land." 
On  said  June  2,  1891,  the  appellant  "entered 
upon  said  land,  and  has  remained  In  posses- 
aion  ever  alnce,  collecting  the  issues,  rents, 
and  profits  thereof,  and  applying  them  to  his 
own  use";  and  at  no  time  until  after  the  com- 
mencement of  this  action,  which  was  August 
25.  1893,  more  than  two  years  afterwards, 
did  appellant  malie  known  to  respondent  any 
objection  to  said  purchase,  or  to  the  price,  or 
"any  objection  connected  with  or  arising  out 
of  said  purchase."  Respondent  knew  noth- 
ing of  the  representations  made  by  said  real- 
estate  agent,  although  it  is  found  that  he 
knew  "the  actual  market  value  of  said  land." 
The  appellant,  immediately  after  be  took  pos- 
session, on  June  2,  1801,  employed  said  real- 
estate  agent  to  sell  said  land,  who  kept  the 
same  exposed  for  sale  ^or  two  years  and  \mtil 
bis  death,  which  occurred  just  before  the 
oommencement  of  this  action.  When  the  ac- 
tion was  commenced  the  appellant  for  the 
first  time  undertook  to  repudiate  the  pur- 
chase and  to  draiand  a  rescission.  Upon  these 
findings  Judgment  was  properly  rendered  for 
respondent.  C!oncedlng  that  respondent  was 
re8p<xi8lUe  for  the  representations  of  the 
agent,  who  had  acted  without  his  authority 
or  knowledge,  still  the  case  Is  barren  of  any 
right  of  appellant  to  repudiate  the  purchase 
after  the  commencement  of  the  suit  The 
representation  as  to  the  value  of  the  land  was 
clearly  a  mere  expression  of  opinion,  upon 
which  appellant  had  no  business  to  rely.  The 
representation  was  not  of  the  value  of  land 
in  Texas,  or  some  other  remote  place.  The 
land  was  right  under  appellant's  nose;  be 
bad  known  it  for  years,  and  had  as  good  op-, 
portunlty  as  the  agent  to  form  an  opinion  of 
its  character  and  value;  and  to  set  aside  a 
sale  of  land  because  the  vendor  or  the  real- 
estate  agent  who  sold  It  had  exaggerated  its 
value  would  be  to  invalidate  nearly  every 
sale  which  a  real-estate  agent  ever  made. 
Moreover,  the  appellant  waited  for  more  than 
two  years  to  see  if  his  speculation  would  turn 
ont  successfully  before  he  made  any  sign  of 
dissatisfaction,  and  this  he  could  not  do.  The 
court  found  that  there  was  no  ihlsrepresenta- 
tlon  as  to  the  quantity  of  the  land.  Appel- 
lant contends  for  a  reversal  because  there  is 
no  finding  as  to  the  averment  of  the  cross 
complaint  that  the  agent  falsely  represented 
"that  plaintifTs  sons  did  not  wish  plaintiff 
to  sell  the  same  iiecause  they  desired  to  build 
liomes  for  themselves  thereon."  Whether 
this  omission  was  from  inadvertence,  or  from 
a  belief  of  the  court  that  the  averment  was 
immaterial,  does  not  appear.  It  was  clearly 
of  no  consequence;  and  a  finding  that  the 
averment  was  true  would,  under  the  circum- 
stances, have  made  no  difference  in  the  result. 
The  Judgment  is  affirmed. 

We  concur:    HENSHAW,  J.;  TEMPLB,  J. 


01  CU.  Unrep.  5) 
U  n  WALEBRIiEnr'S  ESTATE.    (B.  V. 
Na  (i.)i 

Appeal  of  DOUOHTT  et  aL 
(Supreme  Ooart  of  California.    April  2,  1895) 

APFEAL — NOTIOB — DlSUISBAL. 

An  appeal  wUI  be  dismissed,  where  no- 
tice was  not  served  on  all  parties  interested. 

Department  2.  Appeal  from  superior  court, 
Alameda  county;   W.  B.  Greene,  Judge. 

Appeal  by  Mary  S.  Doughty  and  others  in 
the  matter  of  the  estate  of  William  Walker- 
ley,  deceased.     Dismissed. 

Fox,  Kellogg  &  Gray  and  B.  B.  Newmau^ 
for  appellants.  H.  Flrebaugh,  Fred.  B. 
Whitney,  and  Bogers  ft  Paterson,  for  re- 
spondents. 

PER  CURIAM.  Tb«  order  heretofore 
made,  denying  the  motion  to  dismiss  three 
certain  appeals  of  Mary  S.  Doughty  and  oth- 
ers, is  hereby  vacated;  for,  upon  further  ex- 
amination of  the  papers  and  records,  it  ap- 
pears that  notice  of  the  first  appeal— that 
from  the  decree  of  distribution— was  not 
served  opon  all  of  the  parties  in  interest,  for 
that  it  was  not  served  upon  F.  B.  Whitney, 
Esq.,  representing  William  Bacon  and  others, 
and  that,  therefore,  it  should  be  dismissed. 
Also,  as  to  the  appeals  attempted  to  be  taken 
from  "the  order,  judgment,  and  decree  set- 
tling the  final  account  of  executors,"  no  op- 
position being  made  to  the  motion  to  dismiss, 
and  it  being  conceded  upon  argument  by  ap- 
pellants' attorney  that  the  said' last-mentioned 
appeals  are  imperfect,  and  have  been  aban- 
doned, it  is  hereby  ordered  that  each  and  all 
of  said  appeals  be,  and  the  same  are  hereby, 
dismissed. 

(IM  Cal.  64g) 
PBOPLiH  T.  EEIIiliT.    (No.  21,172.) 
(Supreme  Court  of  California.    April  2,  1895.) 
CantiNAi.  Law  —  DspogiTioir  TaxSh  at  Pasuia. 

KABT   EZAMIKATIOM— ADMISSIBIUTT. 

1.  An  objection  to  a  d^KMition,  taken  at 
the  preliminary  examination  of  accused,  on 
the  ground  that  Pen.  Code,  |  869,  subd.  6, 
requfring  the  reporter  to  transcribe  bis  notes 
into  longhand  within  10  days  after  audi  exam- 
ination, and  file  the  same  with  the  county  clerk, 
has  not  been  comxilied  with,  cannot  be  heard  on 
appeal,  where  the  record  contains  nothing  to 
show  that  the  statute  was  violated. 

2.  Under  Fen.  Code,  {  686,  which  provide! 
that  a  deposition  taken  on  preliminary  examina- 
tion in  the  presence  of  accased,  who  had  oppor- 
tunity to  cross-examine,  may  be  read  on  tlie 
trial  if  it  is  satisfactoniy  shown  to  the  court 
that  the  witness  could  not  be  found  in  the  state, 
the  admission  of  snch  deposition  will  be  as- 
gnmed,  on  appeal,  to  have  been  based  on  satis- 
factory evidence. 

Commissioners'  decision.  In  bank.  Ap' 
peal  from  superior  court,  city  and  county  ot 
San  Francisco;  William  T.  Wallace,  Judge. 

John  ReiUy,  convicted  of  robbery,  appeala 
Affirmed. 

Alexander  Campbell,  Jr.,  for  appellaot 
Atty.  Gen.  Hart,  for  tbe  Peoplsi. 

^Behearing  granted. 
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BELCHER,  C.  The  defendant  was  con- 
victed of  the  crime  of  robbery,  and  sen- 
tenced to  be  Imprisoned  in  the  state  prison 
for  the  term  of  20  years.  He  appeals  from 
the  Judgment  and  from  an  order  denying  his 
motion  for  a  new  trlaL  The  only  point 
made  for  reversal  la  that  the  court  below 
erred  In  permitting  the  deposition  of  John 
O'Brien,  taken  at  the  preliminary  examina- 
tion of  defendant,  to  be  read  in  evidence. 
O'Brien  was  the  prosecuting  witness,  and 
when  his  deposition  was  offered  counsel  for 
defendant  objected  that  it  was  inadmissible 
under  section  686  of  the  Penal  Code;  and 
again,  that  it  was  Incompetent  and  inad- 
missible, and  that  no  foundation  had  been 
laid  for  its  Introduction.  The  objection  was 
overruled  and  an  exception  reserved. 

1.  It  Is  urged  here  that  no  foundation  for 
the  introduction  of  the  deposition  was  laid, 
because  "no  showing  was  made  that  the 
purported  deposition  ever  was  filed  in  the 
superior  court,  or  with  the  county  clerk  of 
the  city  and  county,  or  that  the  reporter 
had  transcribed  bis  shorthand  notes  into 
longhand,  or  that  be  ever  certified  to  the 
same,"  as  required  by  subdivision  6  of  sec- 
tion 869  of  the  Penal  Code.  That  section 
provides  that  when  testimony,  given  at  a 
preliminary  examination,  has  been  talcen 
down  by  a  shorthand  reporter,  "the  reporter 
shall,  within  ten  days  after  the  close  of  such 
examination  (if  the  defendant  be  held  to 
answer  to  the  charge),  transcribe  Into  long- 
hand writing  his  said  shorthand  notes,  and 
certify  and  file  the  same  with  the  county 
clerk  of  the  county,  or  city  and  county.  In 
which  the '  defendant  was  examined."  The 
record  shows  that  the  deposition  produced 
was  the  testimony  of  O'Brien,  the  com- 
plaining witness,  which  had  been  taken 
down  by  question  and  answer  before  the 
committing  magistrate,  in  the  presence  of 
the  defendant,  upon  the  preliminary  exam- 
ination of  defendant  touching  this  charge  of 
robbery,  including  the  cross-examination  of 
the  witness  in  behalf  of  said  defendant  by 
his  counsel;  but  it  fails  to  show  whether  or 
not  the  testimony  was  taken  down  by  a 
shorthand  reporter,  and,  if  It  was,  whether 
or  not  the  reijorter  transcribed  his  short- 
iiand  notes  into  longhand  writing,  or  ever 
certified  or  filed  the  same  with  the  county 
clerk.  So  far,  therefore,  as  we  are  ad- 
vised, the  testimony  may  have  been  prop- 
erly transcribed,  certified,  and  filed,  and 
this  may  have  appeared  on  the  deposition. 
And,  .if  not,  specific  objection  on  this  ground 
should  have  lieen  taken,  and  the  record 
should  have  been  made  to  show  the  facts. 
But  the  rule  is  that,  unless  the  record  clear- 
ly shows  error,  no  presumption  will  be  In- 
dulged that  error  was  committed.  We  must 
presume,  therefore,  that  the  court  rightly 
performed  its  duty,  and  that  the  ruling  com- 
plained of  was  proper.  People  v.  Gibson 
(Cal.)  39  Pac.  804; 

2.  It  is  also  urged  that  no  foundation  for 


the  introduction  of  the  deposition  was  laid, 
because  there  was  no  sufficient  showing 
that  the  witness  could  not  with  due  diligence 
be  found  within  the  state.  Section  680  of 
the  Penal  Code  provides  that  in  a  criminal 
action  the  defendant  is  entitled  to  be  con- 
fronted with  the  witnesses  against  him.  In 
the  presence  of  the  court,  except  that  where 
the  charge  has  been  preliminarily  examined 
before  a  committing  magistrate,  and  the 
testimony  taken  down  by  question  and  an- 
swer in  the  presence  of  the  defendant,  who 
has,  either  In  person  or  by  counsel,  cross- 
examined,  or  had  an  opportunity  to  cross- 
examine,  the  witness,  "the  deposition  of 
such  witness  may  be  read,  upon  its  being 
satisfactorily  shown  to  the  court  that  he  Is 
dead  or  Insane,  or  cannot  with  due  diligence 
be  found  within  the  state."  It  was  proved 
that  a  subpoena  for  the  witness  O'Brien  was 
placed  in  the  hands  of  an  officer,  who  knew 
him,  for  service,  and  was  returned  with  the 
following  Indorsement:  "I  hereby  certify 
that,  after  searching  diligently  for  John 
O'Brien,  I  could  not  find  bim.  [Signed] 
John  Guilfoy."  It  was  also  proved  that 
O'Brien  was  an  old  man,  who  had  been  en- 
gaged In  peddling  rags,  sacks,  and  bottles, 
and  that  up  to  a  short  time  before  he  had 
stopped  at  a  boarding  house  on  Fourth 
street,  in  San  Francisco,  which  had  then 
been  closed,  and  that  Its  former  occupants 
did  not  know  where  he  had  gone,  or  what 
had  become  of  him;  that  diligent  efforts  to 
find  him  bad  been  made  in  all  those  por- 
tions of  the  city  where  be  had  been  accus- 
tomed to  wander,  and  where  he  would  be 
likely  to  be  found,  but  that  all  such  efforts 
had  been  iinsuccessful.  Without  rehearsing 
the  evidence  in  detail,  it  Is  enough  to  say 
■that,  as  it  was  satisfactorily  shown  to  the 
court  below  that  due  diligence  had  been 
used,  and  the  witness  could  not  be  found, 
its  conclusions  In  this  regard  must  be  ac- 
cepted as  correct.  Certainly  we  cannot  say 
that  it  abused  its  discretion  in  so  holding. 
It  follows  that  the  Judgment  and  order  ap- 
pealed from  should  be  affirmed. 

We  concur:    VANCLIEF,  0.;  SEARLS,  C. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  and  or- 
der appealed  from  are  affirmed. 


(106  Cal.  6«) 

VAN    EMAN    V.    SUPERIOR    COURT    OF 

CITY  AND  COUNTY  OF  SAN 

FRANCISCO.    (No.  10.) 

(Supreme  Court  of  California.    April  2,  189.').) 

Ckihinal  Law — Settlement  of  Case— Waiver 
OF  Notice. 
The  state's  attorney,  who  had  actual  no' 
tice  of  the  date  first  set  for  the  settlement  of 
defendant's  bill  of  exceptions,  several  days  prior 
thereto  appeared  at  the  hearing  and  procured  u 
continuance,  subsequently  agreeing  to  call  nt 
the  office  of  defendant's  attorney  and  settle  the 
exceptions  there,  but  on  the  day  named  sent 
hi^  clerk  to  ask  a  continuance  until  luu  foUow- 
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iiig  day.  Edd,  s  walvw  by  the'state'a  attorney 
of  the  aerrice  on  him  of  the  written  noUca  oi 
two  daya  required  by  Pen.  CSode,  (  1171. 

In  bank. 

Application  for  writ  of  mandate  to  W.  R. 
Oalngerfield,  Judge  of  the  superior  court  of 
city  and  county  of  San  Francisco,  command- 
ing him  to  settle  a  bill  of  exceptions.  Orant- 
ed. 

Bruner  &  Bruner,  for  petitioner.  Bogene 
N.  Deuprey,  for  respondent 

OAROUTTB,  3.  This  is  a  motion,  npon 
previous  notice,  for  a  peremptory  mandate  to 
W.  R.  Daingerfield,  Judge  of  the  superior 
court  of  San  Francisco,  commanding  him  to 
settle  a  bill  of  exceptions.  The  petitioner 
was  convicted  of  a  felony  in  the  department 
of  the  superior  court  presided  over  by  the 
respondent,  and  upon  December  12th  duly 
served  and  filed  his  notice  of  appeal  from  the 
Judgment  and  order  denying  his  motion  for 
a  new  trial.  On  January  11,  1895,  and  with- 
in due  time,  defendant's  counsel  presented  to 
resijwndent,  in  open  court,  his  proposed  bill 
of  exceptions.  At  that  time  respondent  statr 
ed  that  such  matters  usually  came  up  regu- 
larly on  the  last  Saturday  of  each  month, 
and  he  thereutran  caused  it  to  be  placed  upon 
the  calendar  for  Saturday,  the  2Gth  day  of 
January,  for  a  hearing.  Before  handing  the 
proposed  bill  of  exceptions  to  respondent  on 
January  11th,  counsel  for  petitioner  verbally 
notified  the  district  attorney  that  he  was 
about  to  do  so,  and  requested  him  to  exam- 
ine the  draft  as  soon  as  possible,  in  order 
to  expedite  Its  settlement  Being  referred 
by  the  district  attorney  to  special  counsel  for 
the  people,  Mr.  Deuprey,  be  also' gave  him 
verbal  notice  tbat  he  was  about  to  present 
the  draft  to  respondent  and  requested  him 
ty  examine  it  and  prepare  his  amendments 
as  soon  as  possible,  to  which  request  Mr. 
Deuprey  replied  that  he  would.  On  Friday, 
January  25th,  afllant  called  on  said  Deuprey 
at  his  office,  and  Inquired  of  him  personally 
if  he  would  be  ready  on  the  following  day 
to  settle  said  proposed  bill,  to  which  said 
Deuprey  replied  that  he  would  be  ready  at 
11  o'clock  a.  m.  next  day.  At  11  o'clock  on 
January  26th  affiant  attended  In  court,  and, 
upon  said  matter  being  called  for  settlement, 
a  clerk  from  said  Deuprey's  office  stated  that 
Mr.  Deuprey  could  not  be  present  that  day, 
and  requested  that  the  matter  go  over  to  a 
future  day.  It  was  then  agreed  by  affiant 
and  said  clcark  that  said  Deuprey  should  call 
at  affiant's  office  on  Monday,  January  28th, 
at  1:30  p.  m.,  to  settle  said  bill,  if  possible, 
out  of  court  That  on  said  last-named  hour 
and  day  said  clerk  of  Mr.  Deuprey  called  at 
affiant's  office  and  requested  that  the  settle- 
ment of  said  bill  be  continued  to  January 
29th,  at  10  o'clock  a.  m.,  before  said  Judge. 
On  the  matter  coming  on  to  be  heard  at  that 
time,  said  Deuprey  objected  to  the  settle- 
ment of  said  proposed  bill  of  exceptions  upon 
the  ground  tbat  tbe  two  days'  written  notice 


required  to  be  served  upon  the  district  attor- 
ney by  the  provisions  of  section  1171  of  the 
Penal  Code  had  not  been  given.  The  court 
sustained  the  objection,  and  refused  to  settle 
tbe  bill. 

Section  1171  of  the  Penal  Code  marks  out 
the  procedure  to  be  followed  in  the  prepara- 
tion and  settlement  of  bills  of  exceptlom  in 
criminal  cases;  and,  while  this  statute  should 
be  liberally  construed  In  the  Interest  of  a  de- 
fendant's right  of  appeal  upon  a  bill  of  ex- 
ceptions, we  do  not  think  the  exigencies  of 
tbe  present  case  even  demand  a  construc- 
tion of  the  statute.  The  object  and  purpose 
of  service  of  notice  upon  the  district  attor- 
ney is  to  give  that  official  an  opportunity  to 
prepare  and  offer  his  amendments  to  the  bill 
at  the  hearing.  The  facts  summarized  show 
tbat  the  hearing  was  set  for  January  26th, 
and  counsel  for  the  people  had  actual  notice 
of  it  several  days  prior  to  tbat  time.  Be 
was  directly  Informed  of  it  by  the  Judge, 
had  the  proposed  bill  of  exceptions  in  his 
possession,  and  was  engaged  in  the  labc^  of 
preparing  his  amendments  thereta  He  stat- 
ed to  defendant's  counsel  upon  January  25th 
that  he  would  be  ready  to  proceed  with  the 
settlement  of  the  bill  upon  the  following  day. 
At  that  time  Mr.  Deuprey's  clerk  appeared 
In  court  and  requested  a  continuance,  which 
was  granted,  and  it  was  thereupon  agreed 
between  said  clerk  and  defendant's  counsel 
tbat  Mr.  Deuprey  should  call  at  the  office  of 
defendant's  counsel  upon  January  28th,  and 
they  should  then  attempt  to  settle  said  bQl 
williout  the  assistance  of  the  court  At  that 
time  Mr.  Deuprey,  by  his  clerk,  requested  a 
continuance  until  the  following  day  at  10  a. 
m.,  before  the  Judge,  at  which  time  the  bill 
was  refused  settlement  The  defendant 
should  seldom.  If  ever,  be  deprived  of  bis 
right  of  appeal  upon  a  bill  of  exceptions,  or 
otherwise,  by  any  failure  upon  his  part  to 
comply  with  the  technical  requirements  of 
the  statute.  The  law  should  be  liberally  con- 
strued as  to  such  matters  In  his  favor,  and 
in  this  case,  upon  the  showing  made,  we 
think  It  may  well  be  held  that  the  conduct 
of  counsel  for  the  people  was  such  as  to  con- 
stitute a  waiver  npon  his  part  of  the  service 
upon  htm  of  the  written  notice  of  two  days 
required  by  said  section  1171.  For  these  rea- 
sons it  is  ordered  that  tbe  writ  issue  as 
prayed  for. 

We  concur:  BBATTT,  C  J.;  McFAR- 
LAND,  J.;  VAN  FLEET,  J.;  HARRISON, 
J.;  TEMPLB,  J.;  HBNSHAW,  J. 


a07  Cal.  1) 
Ib  le  COMASSrS  ESTATE.  (No.  18,393.)* 
(Supreme  C!onrt  of  CaUfomia.    April  8,  1896.) 

RavooAnox  ov  WiU/— Marbiaob  —  AnomoK  ot 
Cbiu). 
1.  Under  Code  Civ.  Proe.  \  1970,  which 
declares  tbat  a  will  cannot  be  revoked  otherwise 
than  as  provided  by  tbe  Civil  Code,  and  Civ. 
Code,  f  1292,  providing  tbat  no  will  can  be  i^ 


S  Rehearing  denied. 
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Toked  except  by  declaring  gnch  revocation  in 
a  snbaeqnent  will,  or  by  canceling  or  destroying 
with  intent  to  revoke,  a  will  executed  by  a  mar- 
■ried  woman  will  not  be  revoked  by  the  death  of 
her  then  husband  and  her  subsequent  marriage. 
2.  An  adopted  child  is  not  "issue  of  the 
marriage,"  within  the  meaning  of  Civ.  Code, 
S  1298,  providing  that  if  a  testator  marry,  and 
nave  issue  of  snch  marriage,  his  former  will  ia 
revoked. 

In  bank.  Appeal  from  superior  court,  Sac- 
ramento county;  Matt.  F.  Johnson,  Judge. 

Appeal  from  an  order  denying  an  appHca- 
tlon  for  probate  of  the  will  of  Clara  G.  Com- 
assl,  deceased.    Reversed. 

A.  C.  Searle,  for  appellant.  Armstrong, 
Bruner  &  Platnauer,  for  respondent. 

HARRISON,  J.  Clara  O.  ComassI  died  in 
the  city  of  Sacramento  July  31,  1892,  and 
thereafter  a  document  bearing  date  June  23, 
1877,  purporting  to  be  her  last  will  and  tes- 
tament, was  presented  to  the  superior  court 
for  probate.  The  probate  was  contested"  by 
Mabel  Delphina  Comaasl,  fonneriy  Mabel 
Delphina  Eric,  claiming  as  heir  to  the  de- 
ceased, by  Tlrttie  of  an  adoption;  and  npoii 
the  hearing  of  the  contest  the  court  found 
that  In  May,  1886,  upon  proceedings  had  in 
the  superior  court  for  Yuba  county,  that 
court  made  an  order  declaring  that  Mabel 
should  thenceforth  be  regarded  as  the  child 
of  said  Clara  G.  Comaasi,  and  that  the  said 
Mabel  and  the  said  Clara  should  sustain 
towards  each  other  the  legal  relation  of  par- 
ent and  child.  The  court  also  found  that 
the  will  was  properly  executed,  and  that  at 
the  time  of  Its  execution  the  deceased  was 
bk  all  respects  competent  to  make  a  will; 
fhat  she  was  at  that  time  a  married  woman, 
the  wife  of  one  6.  Comassi;  that  her  hus- 
Imnd  died  on  the  20th  of  December,  1878, 
and  that  on  the  25tb  of  August,  1886,  she 
was  again  married  to  Joseph  O.  Barbeau, 
from  whom  she  was  subsequently  divorced. 
The  court  held  that  her  marriage  subse- 
quent to  the  execution  of  the  will  had  the 
effect  to  revoke  It  and  denied  the  applica- 
tion for  its  probate.  From  this  order  the 
petitioner  has  appealed. 

The  right  of  any  person  to  execute  a  will, 
as  well  as  the  form  in  which  the  will  must 
be  executed,  or  the  manner  In  which  it  may 
be  revoked,  are  mattere  entirely  of  statutory 
regulation.  The  power  of  the  legislature 
to  limit  the  class  of  persons  who  shall  be 
competent  to  make  a  will,  or  to  declare 
that  a  change  In  the  personal  statue  of  such 
persons  after  its  execution  shall  operate  as  a 
revocation  of  the  will,  or  be  a  sufficient 
reason  for  denying  it  probate.  Is  unques- 
tioned. "The  Civil  Code  establishes  the 
law  of  this  state  upon  the  subjects  to  which 
It  relates"  (section  4);  and  In  order  to  de- 
termine whether  a  will  has  been  properly 
executed  or  revoked,  or  whether,  after  its 
execution,  there  has  been  such  a  change  in 
the  status  or  personal  relations  of  the  tes- 
tator-as  In  law  will  effect  its  revocation,  we 


have  only  to  determine  whether.  In  the  one 
case,  there  has  been  a  compliance  with  the 
requirements  of  the  statute,  or,  in  the  other 
case,  whether  the  changed  condition  of  the 
testator  is  within  the  conditions  named  In- 
the  statute.  By  the  common  law  a  married 
woman  had  no  power  to  make  a  will,  and 
the  marriage  of  a  woman  revoked  .any  will 
tliat  she  had  previously  made.  In  this  state, 
however,  there  ts  no  restriction  upon  th« 
power  of  a  married  woman  to  make  a  will, 
and  upon  proof  of  Its  execution  it  Is  en- 
titled to  probate,  the  same  as  the  will  of 
any  other- person,  unless  It  Is  shown  to  have 
been  revoked  in  one  of  the  modes  prescribed 
by  the  statute.  Section  1292  of  the  Civil 
Code  declares:  "Except  In  the  cases  In  this 
chapter  mentioned,  no  written  will,  nor  any 
part  thereof,  can  be  revoked  or  altered  oth- 
erwise than:  (1)  By  a  written  will  or  other 
writing  of  the  testator,  declaring  such  revo- 
cation or  alteration,  and  executed  with  the 
same  formalities  with  which  a  will  should 
be  executed  by  such  testator;  or,  (2)  by  be- 
ing burnt,  torn,  canceled,  obliterated  or  de- 
stroyed, with  the  Intent  and  for  the  purpose 
of  revoking  the  same,  by  the  testator  him- 
self, or  by  some  person  in  bis  presence, 
and  by  his  dlreotlon."  And  section  1970, 
Code  Civ.  Proc.,  declares:  "A  written  will 
cannot  be  revoked  or  altered  otherwise  than 
as  provided  in  the  Civil  Code."  The  ef- 
fect of  these  provisions  is  to  do  away  witb 
the  doctrine  of  implied  revocation,  which 
was  for  so  many  years  a  subject  of  contro- 
versy In  the  English  courts,  and  which,  in 
many  of  the  states  of  this  country,  is  still 
permitted,  under  a  clause  in  their  statutes 
authorizing  a  revocation  to  be  "Implied  by 
law  from  subsequent  changes  In  the  condi- 
tion or  circumstances  of  the  testator." 

The  respoQd«nt  does  not  controvert  t]|e 
effect  of  these  provisions,  but  contends  that, 
under  the  provisions  of  sectton  1300  of  the 
Civil  Code,  the  subsequent  marriage  of  the 
testatrix  had  the  effect  to  revoke  her  will. 
ThaA  section  Is  as  follows:  "A  will  exe- 
cuted by  an  unmarried  woman  is  revoked 
by  her  subsequent  marriage,  and  ia  not  re- 
vived by  the  death  of  her  husband."  By  its 
own  terms,  this  section  is  applicable  only  to 
a  will  "executed  by  an  unmarried  woman." 
and  can  have  no  application  to  the  present 
case,  for  the  reason  that  at  the  time  of  the 
execution  of  her  will  the  testatrix  was  a 
married  woman,  whose  husband  was  at  that 
time  living.  The  argument  of  the  respond- 
ent that  this  section  controls  the  present 
case,  for  the  reason  that  at  the  time  of  her 
subsequent  marriage  her  will  was  the  will  of 
an  unmarried  woman,  fails  to  cover  all  the 
conditions  which  the  sectliHi  prescribes  as 
essential  to  the  revocation  of  a  will  previ- 
ously executed.  The  section  does  not  de- 
clare that  every  will  of  an  unmarried  woman 
shall  be  revoked  by  her  snl>sequent  marriage, 
but,  by  its  terms,  limits  such  revocatibn  to 
"a  will  executed  by  an  unmarried  woman"; 
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and,  nnless  Bbe  was  tmmarrled  at  tbe  time 
she  executed  her  will,  the  section  has  no  ap- 
pUcattoo.  A  will  1b  "executed"  when  it  Is 
sigfued  and  attested  In  tbe  manner  prescrib- 
ed by  section  1276,  and  the  will  in  the  pres- 
ent case  was  so  executed  In  1877,  at  a  time 
when  Mrs.  Comassl  was  a  married  woman. 
The  Code  is  silent  respecting  the  effect  of  a 
subsequent  marriage  upon  a  will  executed 
by  a  married  woman;  and,  as  the  present 
will  is  not  within  any  of  the  cases  named  in 
the  chapter  on  "Wills,"  it  Is  not  excepted 
from  the  provisions  of  section  1292,  and 
could  be  revoked  only  in  one  of  the  modes 
therein  specified.  In  many  states  it  has  been 
held  that  the  statutes  which  enable  a  mar- 
ried woman  to  execute  a  will  have  taken 
away  the  reason  for  the  common-law  rule 
which  held  that  the  marriage  of  a  woman 
revoked  a  will  previously  made  by  her,  and 
that  consequently  the  rule  itself  Is  no  longer 
applicable.  Webb  v.  Jones,  36  N.  J.  Bq.  163; 
Will  of  Ward,  70  Wis.  251,  35  N.  W.  731; 
Roane  v.  Holllngehead,  76  Md.  369,  25  Ati. 
307;  Emery,  Appellant  (In  re  Hunt's  Will), 
81  Me.  2re,  17  Atl.  68.  In  Ohio  it  is  express- 
ly declared  by  statute  that  such  marriage 
shall  not  revoke  her  will.  In  this  state  the 
legislature  has  seen  fit  to  adopt  a  different 
policy,  but  haa  limited  the  effect  of  marriage 
to  a  win  executed  by  an  unmarried  woman. 
It  is  as  useless  to  conjecture  the  motives 
that  may  have  governed  the  legislature  In 
singling  out  an  unmarried  womoa  as  the 
only  person  whose  will  shall  be  affected  by 
her  subsequent  marriage,  as  It  is  to  con- 
jecture why  there  should  be  a  difference  In 
the  effect  of  a  subsequent  marriage  upon  a 
will  executed  by  an  tmmarrled  man  and 
upon  one  executed  by  an  unmarried  woman. 
It  has  conferred  upon  each  the  same  ability 
to  make  a  will  after  marriage  as  befoi-e,  and 
a  woman  can,  immediately  after  her  mar- 
riage, make  a  will  Idenitlcal  with  the  one 
made  by  her  before  her  marriage.  The  leg- 
islature has,  however,  made  these  distinc- 
tions, and  courts  have  no  alternative  except 
to  give  effect  to  them.  If  It  had  been  the 
purpose  of  the  legislature  that  the  will  of 
any  woman  should  be  revoked  by  her  subse- 
quent marriage.  It  could  have  readily  ex- 
pressed that  purpose  In  apt  words,  as  has 
been  done  by  the  wills  act  of  England  (1 
Vict  c.  26),  the  eighteenth  section  of  which 
provides  that  "every  will  made  by  a  man 
or  woman  shall  be  revoked  by  his  or  her 
marriage."  The  same  provision  is  found  in 
the  statutes  of  many  states  In  this  country. 
Instead  of  so  doing,  however,  the  legislature 
of  this  state  has  limited  this  result  to  a  will 
executed  by  an  unmarried  woman,  in  lan- 
guage which  gives  no  opportunity  for  con- 
struction. To  hold  that  a  will  executed  by 
a  married  woman  will,  upon  her  subsequent 
marriage,  be  attended  with  the  same  result 
as  that  executed  by  an  unmarried  woman, 
would  be  to  interpolate  into  the  statute 
words  that  tbe  legislature  has  in^Uistrioaidy 

▼.40P.no.l— 2 


omitted.  The  provision  of  section  1300  Is  the 
same  as  section  13  of  the  wills  act  of  1850 
(St.  1850,  p.  178),  and  was  evidently  Caken 
from  the  Revtsed  Statutes  of  New  York,  and 
In  that  state  the  precise  question  here  pre- 
sented has  been  determined  in  accordance 
with  this  opinion.  In  re  Burton's  Will 
(Surr.)  25  N.  Y.  Supp.  824.  See,  also.  In  re 
Kaufman,  181  N.  Y.  620,  30  N.  E.  242. 

Section  1288  of  the  Civil  Code  has  no  ap- 
plication. The  conditions  required  by  this 
section  are  that  the  testator  shall  not  only 
have  married,  but  shall  also  have  issue  of 
such  marriage,  in  order  to  a  revocation  of 
his  wllL  The  adoption  of  a  stranger  in 
blood  is  not  the  issue  of  the  marriage,  and 
cannot  be  treated  as  Its  equivalent  Davis 
V.  Pogle,  124  Ind.  41,  23  N.  E.  860.  Section 
1299  Is,  by  Its  terms,  limited  to  a  snrvlval 
of  the  testator  by  the  "wife,"  whereas  In 
the  present  case  It  is  the  wife  who  had  died. 
The  Judgment  denying  probate  to  the  will 
Is  reversed. 

We  concur:  GAROUTTB,  J.;  VAN 
FLEET,  J.;   McFARI^ND,  J, 


(5  Cal.  trnrep.  17) 
JONES  V.  SHUBY  et  al.    (No.  15,727.) 
(Supreme  Court  of  California.    April  3,  1895.) 

MbCHAKIC'S  LlBN— PtBADIKO  AND  PROOF— Va- 
RIARCB— TsHDBa. 

1.  Where  the  claim  of  mechanic's  lien,  and 
the  complaint  in  an  action  to  foreclose  the  lien, 
alleged  a  contract  to  pay  plaintiff  $3.50  per  day, 
and  a  contract  to  pay  the  reasonable  value  of 
his  services  was  proved,  and  such  value  was 
shown  to  be  $2.84  per  day,  the  variance  is  fatal. 

2.  A  tender,  to  be  valid,  mnst  be  uncondi- 
tional. 

Department  1.  Appeal  from  superior  court, 
Contra  Costa  county;  Joseph  P.  Jones,  Judge. 

Action  by  L.  S.  Jones  against  J.  A.  Shuey 
and  the  Southern  Pacific  Company.  From  a 
Judgment  for  plaintiff,  and  an  order  denying 
a  new  trial,  defendants  appeal.    Reversed. 

W.  S.  Tinning,  for  appellants.  R.  H.  Lati- 
mer, for  respondent 

PER  CURIAM.  This  is  an  action  to  fore- 
close a  mechanic's  lien.  The  defendant  Shuey 
is  the  lessee  of  the  land  upon  which  the  build- 
ing is  situated,  and  his  codefendant  Is  the 
owner  thereof.  The  contractor  Is  not  made  a 
party  to  the  action.  The  plaintiff  is  a  car- 
penter who  was  hired  by  the  contractor,  and 
he  subsequently  filed  his  notice  of  lien,  where- 
in he  stated  that  he  was  "to  work  on  the 
building  or  structure  then  being  erected  on 
said  land,  for  the  sum  of  three  and  fifty  one- 
hundredths  dollars  per  day,  for  each  and 
every  day  said  L.  S.  Jones  worked  on  said 
building  or  structure."  The  allegations  of  the 
complaint  as  to  the  character  of  the  contract 
were  In  line  with  the  claim  of  Hen,  but  upon 
the  evidence  offered  at  the  trial  the  court 
in  effect  found  the  contract  not  to  be  express, 
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-bat  Implied,  as  to  tbe  amount  of  wages  to  be 
paid;  and,  as  we  construe  the  finding,  found 
that  plaintiff  was  to  be  paid  whatever  sum 
his  services  were  reasonably  worth;  and  al- 
so further  found  that  such  services  were  rea- 
sonably worth  the  sum  of  $2.84  per  day.  It 
thus  appears  that  the  contract  proven  is  not 
tlie  contract  alleged,  neither  is  It  tb«  con- 
tract set  out  in  the  potlce  of  lien,  and  the 
variance  is  so  broad  and  so  material  as  to 
demand  a  reversal  of  the  Judgment.  The 
identical  question  here  presented  arose  In  the 
very  recent  case  of  Wagner  v.  Hansen,  103 
Cal.  104,  37  Pac.  195,  and  a  reversal  of  the 
Judgment  was  the  result  See,  also.  Reed  v. 
Norton,  90  Cal.  599,  26  Paa  767,  and  27  Pac. 
426.  The  court  was  Justified  in  holding  that 
no  valid  and  legal  tender  Itad  been  made.  A 
tender  must  be  unconditional.  Brown  v.  611- 
mor«,  22  Am.  Dec.  223.  We  also  think  the  de- 
murrer to  the  complaint  was  properly  overrul- 
ed. The  court  found  as  a  fact  that  Walton, 
the  contractor,  was  the  agent  of  both  defend- 
ants, and  rendered  Judgment  against  them  ac- 
cordingly. There  is  no  evidence  whatever  in 
the  record  to  support  a  finding  to  that  effect 
For  the  foregoing  reasons,  the  Judgment  and 
order  ar«  reversed,  and  the  cause  remanded. 


(IM  Cal.  690) 

GOODWIN  V.  SCHBEREB  et  al.    (No.  15,- 

660.)» 
(Sapreme  Court  of  California.    April  8,  1895.) 
Judicial  Noticb  —  Location  o»  Lahd  —  Ejbot- 

MBNT — BUHDBN  OT  PsOOr — SvrFICIENOT  OW 

BviDBNOE — Adverse  Possession. 

1.  A  court  will  not  tako  Judicial  notice  that 
a  certain  tract  of  land  is  or  is  not  included 
wiAin  the  boundaries  of  a  particular  patent 

2.  Proof  by  plaintiff  that  his  grantors  held 
nndispnted  possession  of  the  land  in  controversy 
for  more  than  five  years  before  they  were  dis- 
poesessed  by  the  defendant  entitles  him  to  re- 
cover against  a  defendant  in  possession  who 
offers  no  evidence  in  support  of  bis  right  to  the 
land,  or  the  title  of  those  under  whom  he 
claimed. 

3.  Where  the  dty  under  which  defendant 
holds  as  lessee,  before  the  making  of  the  lease, 
granted  all  its  rights  in  occupied  lands  within 
a  territory  including  the  disputed  premifles,  the 
burden  of  showing  that  the  lands  in  controversy 
were  unoccupied,  and  so  not  included  in  the 
grant,  is  on  defendant  relying  on  that  fact  as  an 
affirmative  issae. 

Department  1.  Apiteal  from  superior  court, 
city  and  county  of  San  Francisco;  James  M. 
Troutt,  Judge. 

Ejectment  by  James  W.  Goodwin  against 
Joseph  Scheerer  and  the  city  and  county  of 
San  Francisco.  From  a  judgment  for  plain- 
tiff, and  an  order  denying  a  motion  for  a 
new  trial,  defendants  appeal     Affirmed. 

H.  T.  Creswell,  for  appellants.  J.  W.  Good- 
win and  Geo.  T.  Wright,  for  respondent 

HARRISON,  J.  Ejectment  for  certain 
lands  In  the  city  and  county  of  San  Fiftn- 
dsco.  The  cause  was  tried  by  the  court 
without  a  Jury,  findings  of  fact  were  wnlved, 
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and  Judgment  rendered  in  favor  of  the  plain- 
tiff. A  motion  for  a  new  trial  was  denied, 
and  from  this  order  and  the  Judgment  tbe 
defendants  have  appealed. 

The  evidence  offered  by  the  plaintiff  show- 
ed that  his  grantors  had  been  in  the  undis- 
turbed possession  and  occupancy  of  distinct 
inrcels  of  the  land  described  In  tbe  com- 
plaint,— one  of  them  from  April,  1885,  and  tbe 
other  from  July,  1885,— untU  December,  1890, 
when  the  defendant  Scheerer  took  forcible 
possession  of  the  entire  land,  and  ousted 
them  therefrom,  and  remained  in  possession 
until  after  the  commencement  of  this  acUon. 
The  action  is  brought  against  Scheerer  and 
the  city  and  county  of  San  Francisco.  The 
defendant  Scheerer  testified  that  a  short 
time  before  taking  possession  he  had  ob- 
tained a  lease  of  the  property  from  the  board 
of  supervisors  of 'the  city,  and  had  been  put 
in  possession  thereof  by  the  deputy  superin- 
tendent of  streets.  The  lease  itself  was  not 
offered  In  evidence,  nor  was  there  any  evi- 
dence given  in  support  of  the  right  of  the 
city  to  make  the  lease,  except  tbe  testimony 
of  one  of  the  witnesses  that  the  property  is 
a  part  of  the  old  Mission  or  Channel  creek 
land,  reclaimed  by  the  city,  and  that  it  liad 
been  always  understood  that  it  was  city 
property. 

It  is  contended  by  the  appellants  that  it 
was  incumbent  upon  the  plaintiff  to  show 
that  the  land  had  not  been  reserved  by  the 
city  for  public  use,  and  that,  as  no  such  evi- 
dence was  given,  the  plaintiff  was  not  enti- 
tled to  Judgment  The  reasons  urged  in  sup- 
port of  this  proposition  are  that  the  court 
should  take  Judicial  notice  that  the  land  in 
question  is  a  part  of  the  Pueblo  lands  which 
were  confirmed  to  the  city  of  San  Francisco 
by  the  decree  of  the  circtdt  court  of  the 
United  States  May  18, 1865,  and  that  as  such 
confirmation  was  "in  trust  for  the  benefit  of 
all  lot  holders  under  grants  from  some  com- 
petent authority,  and  as  to  any  residue  in 
trust  for  the  use  and  benefit  of  the  inhab- 
itants of  the  city,"  it  Is  incumbent  upon  a 
'  claimant  in  ejectment  against  the  city  for 
any  of  the  lands  within  the  limits  of  the 
Pueblo  to  show  that  such  lands  had  not  been 
granted  or  reserved;  and  that  a  failure  to 
show  these  facts  is  fatal  to  the  action,  even 
though  the  evidence  on  behalf  of  the  plain- 
tiff Is  In  other  respects  sufficient  to  estat>- 
lisb  bis  right  of  recovery.  It  would  be  car- 
rying tbe  rule  of  Judicial  notice  further  than 
it  has  ever  been  carried  to  hold  that  the 
knowledge  of  the  court  Includes  the  precise 
lines  upon  the  surface  of  the  earth  which 
define  the  boundaries  of  a  patent,  or  that  any 
particular  parcel  of  land  Is  within  or  without 
those  boundaries,  or  that  any  designated 
tract  of  land  within  tbe  dty  and  county  ot 
San  Francisco  is  a  portion  of  the  lands  which 
were  confirmed  to  the  dty  by  the  terms  ot 
the  aforesaid  decree.  The  boundaries  of  the 
dty  and  county  of  San  Francisco  include  a 
large  quantity  of  territory  that  la  not  in- 
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eluded  Tvlthin  the  limits  of  the  Pueblo  grant; 
and  within  the  limits  of  the  Pueblo  grant, 
as  confirmed  by  the  decree,  are  many  other 
tracts  of  land  for  which  patents  hare  been 
!n°anted  by  tlie  United  States  upon  confirmed 
Mexican  grants,  and  whose  title  Is  Independ- 
ent of  the  city  and  of  the  Pueblo  claim.  The 
city  has  Itself  become  the  owner  by  purchase 
of  different  parcels  of  these  lands,  and  Its 
title  thereto  Is  hi  no  respect  connected  with 
the  confirmation  of  the  Pueblo  claim.  Since 
the  entry  of  the  decree  by  the  circuit  court 
conflnnlng  this  claim  the  United  States  has 
itself  granted  to  the  city  a  portion  of  the 
lands  which  had  been  reserved  by  the  de- 
cree for  military  purposes.  Act  July  1,  1870 
(IC  Stat  p.  186).  The  rule  contended  for  by 
the  appelUnt  would  require  us  to  hold  that 
In  any  action  of  ejectment  against  the  city 
and  county  of  Ban  Francisco  the  court  may 
determine,  without  the  introduction  of  any 
evidence,  that  the  land  In  controversy  is  not 
only  within  the  limits  of  the  patent  for  the 
Pueblo  claim,  but  also  that  the  city's  claim 
to  the  demanded  land  Is  derived  through  the 
decree  of  the  circuit  court.  Such  a  rule  of 
evidence  finds  no  support  either  in  principle 
or  precedent.  The  city  Is  not  precluded  from 
acquiring  land  from  other  sources,  and  it  has 
I>ecome  the  owner  of  different  parcels  of  land 
by  exchanging  Its  own  lands  for  those  of  oth- 
er owners,  as  w^l  as  by  purchase  and  by 
donation.  See  Mun.  Rep.  of  S.  P.  1867-68, 
pp.  459-163;  also,  St.  of  1867-68,  p.  00.  In 
an  action  by  the  city  and  county,  as  plaintiff, 
to  recover  possession  of  a  parcel  of  land  from 
the  occupant,  It  would  not  be  contended  that 
she  could  rest  her  case  upon  her  complaint, 
and  that  the  burden  would  be  upon  the  de- 
fendant to  show  that  she  was  not  entitled  to 
a  judgment  of  recovery.  If  no  evidence 
were  introduced  in  the  case,  the  court  would 
not  be  justified  In  giving  judgment  against 
the  defendant  upon  the  theory  that  by  virtue 
of  its  judicial  knowledge  the  demanded  land 
was  established  to  be  a  part  of  the  Pueblo 
claim  which  had  never  been  grranted  by  any 
competent  authority.  The  same  rule  must 
obtain  when  the  city  and  county  is  a  defend- 
ant, and  the  plaintiff  has  introduced  evidence 
sufficient,  In  tiie  absence  of  any  evidence  on 
her  part,  to  entitle  him  to  a  recovery.  The 
possession  of  land  Is  itself  prima  facie  evi- 
dence of  ownership,  and  in  an  action  of 
ejectment  proof  of  such  possession  prior  to 
the  intrusion  of  the  defendant  is,  in  the  ab- 
sence of  any  evidence  in  support  of  the  de- 
fendant's right  to  the  possession,  sufficient 
to  authorize  a  judgment  of  recovery.  If  the 
plaintiff  shows  that  such  possession  has  been 
continued  for  a  period  long  enough,  to  bar  an 
action  for  the  recovery,  he  establishes  a  tl- 
Ue  by  prescription.  OIv.  Code,  §  1007.  Up- 
on such  proof  the  burden  Is  thrown  upon  the 
defendant  to  show  that  his  right  to  retain 
the  possession  has  not  l)een  overcome.  Aft- 
er the  plaintiff  had  shown  In  the  present  case 


that  Ills  grantors  tiad  I>een  In  the  quiet  nnd 
undisturbed  possession  of  the  lauds  In  contro- 
versy for  a  period  of  more  than  five  years, 
and  had  been  forcibly  dispossessed  by  the  de- 
fendant Scheerer,  he  was  entitled  to  a  judg- 
ment In  ids  favor, '  unless  the  defendants 
should  offer  evidence  In  support  of  their 
claim  to  retain  the  possession.  The  defend- 
ants, however,  offered  no  evidence  in  sup- 
port of  such  claim,  nor  did  they  offer  any 
evidence  of  the  cliaracter  of  the  title  claimed 
by  the  city,  or  even  tliat  it  claimed  any  title 
to  the  land,  except  as  it  may  l>e  Inferred 
from  the  statement  that  It  had  made  a  lease 
to  Scheerer. 

It  Is,  moreover,  contended  on  behalf  of  the 
ai^ellants  that  It  was  incumbent  on  tlie 
plaintiff  to  show  that  the  land  in  question 
was  in  the  possession  of  some  one  at  the 
date  of  tlie  Van  Ness  ordinance;  otherwise, 
the  land  was  a  portion  of  the  "residue" 
which,  by  the  decree  of  the  circuit  court,  was 
confirmed  to  the  city  in  trust  for  the  u^e  and 
benefit  of  its  Inhabitants.  The  appellants 
have  not,  however.  In  their  assignments  of 
error,  specified  any  Insufficiency  of  evidence 
in  this  respect;  their  specification  being  that 
there  is  no  evidence  to  show  that  the  city 
"has  not  reserved  the  premises  described  In 
the  amended  complaint  for  public  parks, 
streets,  sites  of  schoolhouses,  city  hall,  or 
other  public  building."  Waiving  the  ques- 
tion, however,  whether  this  objection  Is 
available  to  the  appellants,  we  are  of  the 
opinion  that  the  contention  itself  Is  untena- 
ble. If,  as  is  claimed  by  them,  the  prem- 
ises are  within  the  territory  covered  by  the 
Van  Ness  ordinance,  the  reservations  pro- 
vided for  by  that  ordinance  are  only  those 
which,  are  delineated  upon  the  map  or  plan 
provided  for  therein,  which  was  sul>sequent- 
ly  ratified  and  confirmed  by  the  state.  St. 
1868,  p.  56.  It  Is  not  claimed  by  the  appel- 
lants that  the  land  In  controversy  Is  delineat- 
ed upon  this  map  as  one  of  the  reservations 
thus  made  by  the  dty;  and  by  the  terms  of 
tliat  ordinance  the  city  granted  all  its  right 
to  the  lands  embraced  within  this  territory-, 
subject  to  those  reservations,  to  the  parties 
who  were  In  the  actual  possession  thereof  on 
or  before  the  1st  day  of  January,  A.  D.  1855, 
and  who  had  continued  In  possession  until 
the  Introduction  of  the.  ordinance.  There  Is 
no  presumption  that  any  portion  of  the  land 
covered  by  the  ordinance  was  or  was  not 
In  the  actual  possession  of  any  one  durlUK 
this  period;  but.  In  any  legal  proceeding  In 
which  the  fact  whether  a  particular  parcel  of 
land  was  or  was  not  then  held  In  actual  pos- 
session becomes  material.  It  must  be  estab- 
lished by  that  party  who  relies  upon  the  fact 
as  an  affirmative  Issue  in  support  of  his  claim 
or  defense.  Code  Civ.  Proc.  i  1081.  The 
judgment  and  order  are  affirmed. 

We  concur:  GAKOUTTE,  J,;  VAN  FLEET, 
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BLINDALL  v.  DUFF  et  al.    (No.  16,718.)  » 
<Sapreme  Ooart  of  California.    April  4,  1895.) 

RaTB  of  ISTERBST — AFFBA.U 

1.  A  direction  by  the  appellate  court  to  al- 
low interest  to  plaintiff, '  wno  was  entitled,  as 
purchaser  under  an  ineffectual  foreclosure  of 
mortises,  to  receive  all  that  was  equitably 
due  mort^gees,  entitles  him  to  interest  at  le- 
gal, and  not  at  conventional,  rates. 

2.  When  there  is  a  question  whether  or 
not  the  lower  court  has  entered  the  judgment 
directed  on  remand,  an  appeal  lies. 

Department  2.  Appeal  from  saperiw  court, 
Humboldt  county;    G.  W.  Hunter,  Judge. 

Action  by  A.  W.  Randall  against  Julia  R. 
Duff  and  others  to  quiet  title.  From  a  judg- 
ment amending  a  decree,  plaintiff  appeals. 
Affirmed. 

S.  M.  Buck  and  W.  C.  Belcher,  for  appel- 
lant W.  L.  Duff,  H.  S.  Foote,  aod  L.  D. 
McKlssIck,  for  respondents. 

TEMfliB,  J.  This  case  has  been  here  twice 
befor&  79  CaL  115,  19  Pac  532,  and  21  Pac. 
610;  101  CaL  82,  35  Pac  440.  For  a  fnllm- 
statement  of  facts,  reference  may  be  had  to 
those  appeals.  Plaintiff  was  appellant  in  the 
appeal  reported  in  101  Cal.  and  35  Pac  He 
then  complained  of  the  Judgment  in  various 
respects,— among  others,  that  the  trial  court 
allowed  interest  only  up  to  March  15, 1885,  the 
date  of  the  filing  of  the  cross  complaint,  be- 
cause tbatcourttjionshtthecrosscomplalntcon- 
tained  a  sufficient  tender  to  stop  Interest;  this 
court  thought  the  offer  or  tender  In  the  cross 
blU  insufficient  for  that  purpose,  and  that  inter- 
est should  have  been  allowed  on  the  amounts 
credited  to  api>ellant  down  to  March  1,  1892, 
at  which  time  the  whole  amount  was  com- 
pensated or  paid  by  damages  allowed  to  the 
defendants  for  plaintiff's  occupation  of  the 
mortgaged  premises.  The  Judgment  of  this 
court  was:  "Wherefore  the  judgment  of  the 
superior  court  is  affirmed  in  all  respects,  ex- 
-cept  as  to  this  matter  of  interest,  as  to  which 
the  judgment  is  reversed;  and  the  cause  is 
remanded  to  the  superior  court,  with  direc- 
tions to  amend  its  decree  by  allowing  Interest 
to  the  plaintiff  down  to  March  1.  1892,  and 
by  reducing  the  judgment  against  him  corre- 
spoudingly."  Interest  had  been  allowed  in 
the  decree  then  appealed  from  at  legal  rates, 
but  the  court  held  that,  as  to  a  portion  of  the 
moneys  with  which  plaintiff  was  credited  in 
the  accounting,  he  was  entitled  to  be  subro- 
gated to  the  rights  of  the  mortgagees  under 
an  Ineffectual  foreclosure  of  whose  mortgages 
be  had  purchased,  and  by  so  purchasing  bad 
paid  off  the  mortgages.  In  stating  the  subro- 
gation, the  court  used  the  following  language: 
"But  plaintiff  was  also  successor  to  the  mort- 
gagees, and  entitled,  as  against  the  defend- 
ants, to  receive  all  that  was  equitably  due 
oo  the  mortgages,  includhig  interest  on  the 
amoimt  secured  up  to  the  date  of  payment  or 
tender."  When  the  remlttitar  reached  the 
lower  court,  counsel  for  appellant  claimed  that 
tbe  judgment  of  thin  court.  Interpreted  in 
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the  Ucbt  of  tbe  general  toior  of  tbe  opinkxi 
and  of  tbe  al>ove  language  in  partlcnlar,  en- 
titled appellant  to  interest  on  the  amoont  of 
the  mortgage  debt  at  conventional  rates  rather 
than  at  the  legal  rate.  The  superior  court, 
however,  declined  to  giant  the  relief,  and 
amended  its  decree  by  computing  interest  on 
the  credits  allowed  appellant  down  to  March 
1,  1882,  at  legal  rates.  From  the  judgment 
so  entered  this  appeal  was  taken. 

I  do  not  think  the  judgment  of  the  court 
la  ambiguous,  and  tberefore  It  needs  no  in- 
terpretation. Nor  do  I  think  th«  opinion  must 
necessarily  receive  the  construction  placed  up- 
on it  by  appellant  Subrogation  is  allowed  by 
courts  of  equity  to  secure  justice.  Ordinarily, 
it  takes  place  when  one  has  paid  a  debt  whlcl! 
some  one  else  ought  to  have  paid.  In  such 
cases,  sometimes,  the  person  so  paying  suc- 
ceeds to  the  securities  which  the  original  cred- 
itor held  for  his  debt  This  is  allowed  wben 
justice  requires  it,  and  the  securities  which  a 
person  so  obtains  are  held  by  him  merely  to 
Insure  reimbursement  He  will  not  b*  per- 
mitted to  make  a  speculation  out  of  it.  Often 
a  lien  is  thus  kept  alive  which,  but  for  the 
purpose  of  enabling  the  court  to  do  eqnlty, 
would  be  considered  released.  Obviously,  a 
court  of  equity  will  not  allow  a  resort  to  such 
securities  beyond  what  is  necessary  to  ef- 
fectuate the  purpose.  It  is  not  clear  that 
plaintiff  was  entitled  to  recover  as  Indemnl^ 
the  principal  and  Interest  on  the  mortgage^ 
and  evidently  no.  such  question  was  disenawd 
or  decided  In  the  opinion.  It  is  tme,  nndonbt- 
edly,  that  the  plaintiff  was  entitled  to  recover 
the  entire  sum  due  on  the  mortgage  for  prin- 
cipal and  interest  (If  the  attempted  foredo- 
snre  was  wholly  void)  so  far  as  this  was  neces- 
sary to  protect  him.  I  cannot  see  why  in- 
demnity in  his  case  should  go  beyond  reim- 
bursement with  legal  Interest  His  equity 
against  tbe  defendants  is  based  upon  tbe  fact 
that  he  was  misled  by  the  apparent  aatbor- 
Ity  vested  by  defendants  in  an  unfaithful 
agent  and  thereby  Induced  to  purchase  at  the 
foreclosure  sale.  Defendants  were  permitted 
to  recover  upon  reimbursing  plaintiff  for  the 
money  so  paid.  Perhaps,  under  such  drcom- 
stances,  it  was  not  necessary  for  plaintifTs  se- 
curity to  resort  to  the  doctrine  of  subrogation. 
But  the  matter  need  not  be  pursued  further. 
The  fact  that  none  of  these  matters  are  no- 
ticed in  the  opinion,  and  that  the  judgment 
of  this  court  seems  unambiguous,  demon- 
strates that  the  construction  contended  for  by 
appellant  cannot  be  maintained. 

A  motion  was  made  to  dismiss  the  appeal, 
and  was  submitted  when  tbe  case  was  argued 
on  the  merits.  It  is  contended  that  tbe  judg- 
ment entered  in  the  court  below  was  In  ^- 
fect  tbe  judgment  of  this  court,  and  that  no 
appeal  can  be  taken  from  *t  For  aome  par- 
I>o8es  the  judgment  may  be  deemed  on  a  par 
with  the  judgment  which  might  have  been  en- 
tered btn.  But  great  Injustice  might  be  don* 
If  it  were  held  that  racfa  a  Judgment  cannot 
be  appealed  from.    Serloos  doubts  may  aria*  ■ 
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«s  to  wtaetber  the  Jndgment  cotered  was  the 
Judgment  ordered;  and  sncb  a  Judgment  Is 
-aa  plainly  within  the  language  allowing  ap- 
peals as  any  other.  I  tbink  there  can  be  no 
doubt  of  the  right  to  appeal.  Nor  do  I  think 
the  appeal  frivolous.  The  Judgment  la  af- 
firmed. 

I  concur:   HENSHAW,  J. 

HcFA  BLAND,  J.  I  concur  In  the  Judgment 
and  In  the  opinion  of  Mr.  Justice  TEMPLE. 
■Of  course,  tvhen  the  lower  court  enters  ttie 
Judgment  directed  by  this  court,  there  la  an 
'«nd  of  the  litigation;  but,  when  there  la  a 
-^aeatlon  whether  or  not  the  loww  court  has 
entered  the  Judgment  directed,  then  ao  ap- 
-peal  Ilea.  If  the  appeal  be  friyoloua,  and  not 
-taken  bona  fide,  the  remedy  ia  the  Imposition 
-of  heavy  damages. 


a07  Cal.  4S) 

STEEN  T.  BENDY  et  ai.    (No.  15,644.)  x 

<8npreme  Ooart  of  California.    April  4,  1895.) 

Aonox  ASAinr  Exbovtos— FBasaHTAnoH  or 

CI.AIM. 

Failure  of  the  plniatiS,  in  an  action 
against  an  executor,  to  prove  that  his  claim 
agalnit  decedent  had  been  presented  to  such 
executor,  the  latter  haTing  daiy  objected  and 
-excepted  to  the  proceed  iog  on  that  gnoaDd,  war- 
rants a  reyersal  of  the  judgment  rendered 
against  the  fzecutor  for  sncb  claim. 

In  bank.  Appeal  from  superior  court,  city 
•and  coauty  of  San  Francisco;  William  T. 
Wallace,  Judge. 

Action  by  B.  T.  Steen,  substituted  for  J.  W. 
B^lkner,  against  Joshua  Hendy  and  the 
Joshua  Hendy  Machine  Works,  a  corporation. 
The  defendant  haying  died  after  the  action 
waa  begun,  it  was  continued  against  his  exec- 
utors. From  a  Judgment  for  plaintiff,  the 
execntors  appeal.    Reversed. 

Boyd,  Flfleld  &  Hoburg,  W.  H.  H.  Hart, 
and  Nowlin  &  Fassett,  for  appellants.  Wm. 
B.  Jordan,  for  respondent 

PER  CURIAM.  This  appeal  to  from  the 
Judgment,  with  a  bill  of  exceptions.  The  ac- 
tion was  brought  to  obtain  a  dissolution  of 
an  alleged  partnership,  to  have  an  account 
taken,  and  for  other  relief.  It  was  com- 
menced March  11,  1876.  At  the  first  trial 
plaintiff  recovered  Judgment,  and  defendants 
appealed,  and  that  appeal  was  disposed  of 
liere,  October,  1889.  80  Cal.  636,  22  Pac.  401. 
The  facta  of  the  case  appear  in  the  opinion 
then  rendered.  It  was  found  that  the  part- 
sershlp— If  the  relations  between  the  parties 
could  be  BO  called— had  ended  before  the 
suit  was  brought,  leaving  In  Hendy's  bands 
property  In  which  Steen  had  a  contingent 
Interest,  and  which  Hendy  continued  to  sell 
from  time  t«  time  after  this  suit  was  begun. 
By  stipulation,  however.  It  was  found  that 
Hendy  had  in  his  hands  something  more  than 
flO,000  which  belonged  to  Steen.  The  ques- 
ti<m  left  to  be  determined  was  what  interest 
«r  wbat  share  of  the  profits  of  Hendy's  busi- 
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ness  Steen  was  entitled  to.  After  the  remit- 
titur was  filed  from  this  court,  Steen  amended 
bis  complaint,  made  for  the  first  time  the 
corporation  a  defendant,  and  claimed  that 
Hendy  had  actually  realized  a  large  amount 
of  money  from  tbe  use  of  the  trust  funds, 
which  he  (Steen)  was  entitled  to  recover. 
The  corporation  was  created  September  29, 
1882,  and  It  was  made  a  party  to  the  suit 
November  26,  1889.  The  supplemental  and 
amended  complaint,  by  which  the  corporation 
was  brought  in,  charged,  in  effect,  that  Hen- 
dy owned  all  the  stock  of  the  corporation, 
and  that  It  was  organized  to  carry  on  Hen- 
dy's business,  to  bide  plaintiff's  property, 
and  to  defraud  plaintiff.  A  money  Judgment 
was  demanded  against  both  defendants.  Soon 
after  Hendy  paid  tbe  amount  found  due, 
exclusive  of  Interest,  and  the  cause  was  re- 
ferred to  a  referee  to  try,  with  directions  to 
report  findings  and  a  Judgment  While  tbe 
trial  was  in  progress,  October  21,  1891.  Hen- 
dy died.  The  record  does  not  show  when 
letters  of  administration  were  issued  In  tlie 
estate  of  Hendy,  but  It  appears  by  order 
made  August  10, 1892,  that  the  death  of  Hen- 
dy was  suggested  by  plaintiff,  and  It  was  or- 
dered that  the  case  be  continued  In  the  names 
of  tbe  executors;  and  the  bill  of  exceptions 
recites  that  "at  the  first  session  after  his  death 
and  said  substitution,  to  wit,  on  the  19th  day 
of  November,  1891,  said  defendants  objected 
to  further  proceeding  with  the  trial,  or  tbe 
taking  of  any  further  testimony  in  the  case, 
upon  tbe  ground  that  tbe  claim  upon  which 
the  action  is  based  has  not  been  presented  for 
allowance  to  the  executors  and  executrix 
of  Joshua  Hendy,  deceased;  but  the  referee, 
notwithstanding  such  objection,  proceeded 
with  said  trial  and  tlie  taking  of  testimony 
in  tbe  case,  to  all  of  which  the  defendants 
duly  excepted,  and  the  said  trial  and  taking 
of  testimony  was  then  proceeded  with  by 
said  referee.  The  trial  was  concluded,  and 
the  case  argued  and  submitted  to  the  referee 
for  decision  In  February,  1892,  and  the  said 
referee  rendered  bis  decision  and  filed  bis 
findings  of  fact  and  conclusions  of  law  on 
tbe  5th  day  of  November,  1892,  with  the  clerk 
of  tbe  court,  and  Judgment  and  decree  were 
made  thereon  on  December  30,  1892.  There 
was  no  evidence  that  the  claim  upon  which 
this  action  was  based  was  ever  presented  to 
tbe  executors  and  executrix  of  the  estate 
of  Joshua  Hendy,  deceased,  and  no  claim 
whatever  was  ever  presented  to  them,  or 
either  of  them.  And  the  defendants,  and 
each  of  them,  excepted,  and  now  excepts,  to 
the  decision,  on  tbe  ground  that  It  Is  against 
law  In  the  following  particulars:  *  *  *  (3) 
Tbe  decision  Is  against  law  In  giving  Judg- 
ment against  defendants,  to  wit  the  executors 
and  executrix  of  the  estate  of  Joshua  Hendy, 
deceased,  inasmuch  as  no  claim  was  present- 
ed to  them."  This  appeal  was  not  taken  with- 
in 60  days  after  the  rendition  of  Judgment, 
and  it  Is  contended  by  the  respondent  that 
this  objection  to  the  Judgment  cannot  now 
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be  entertained;  that  the  point  Is,  really,  that 
the  Judgment  la  not  austnlned  by  the  evi- 
dence, and  If  such  a  point  could  be  made  at 
all  it  cannot  be  raised  on  this  appeal,  because 
it  was  not  taken  within  60  days  after  the 
rendition  of  the  Judgment  It  is  plain  that 
this  case  is  not  within  the  rule  In  section  939, 
Code  Civ.  Proc,  where  it  la  by  Implication 
provided  that  an  exception  to  the  decision 
or  verdict,  that  It  is  not  supported  by  the 
evidence,  may  be  reviewed  on  an  appeal  from 
the  Judgment  if  the  appeal  be  taken  within 
60  days  after  the  rendition  of  Judgment  The 
Code  provides  for  no  exception  to  a  Judg- 
ment on  the  ground  that  It  is  not  sustained 
by  the  evidence.  Mazkewitz  v.  Pimentel,  83 
Cal.  450,  23  Pac.  627.  Nor  could  such  a  point 
be  urged  on  a  motion  for  «  new  triaL  Ex- 
ceptions of  that  character  are  directed  to  the 
findings  of  fact  In  this  case  there  was  no 
finding  upon  the  subject  Nor  does  the  ex- 
ception appear  to  be  aimed  at  a  finding.  The 
exception  was  to  the  entry  of  Judgment 
against  the  executors  and  executrix  on  the 
ground  that  no  claim  had  been  presented  to 
them.  Section  1502,  Code  Civ.  Proc,  pro- 
vides that  if  an  action  Is  pending  against  a 
decedent  at  the  time  of  his  death,  It  must  be 
presented  to  the  executor  or  administrator, 
as  In  other  cases;  "and  no  recovery  shall  be 
had  In  the  action  unless  proof  be  made  of  the 
presentations  required."  Regularly,  in  such 
cases,  a  supplemental  complaint  should  be 
Sled,  alleging  the  death  and  due  presenta- 
tion of  the  claim.  There  are  cases,  however, 
which  seem  to  hold,  at  least  by  implication, 
that  a  Judgment  would  not  be  void  though 
these  facts  were  neither  alleged  nor  proven. 
Such  a  Judgment  would  be  erroneous  only, 
and  would  not  be  reversed  even  on  appeal, 
unless  the  objection  was  first  made  in  the 
trial  court  In  Bank  v.  Howland,  42  Cal. 
129,  the  objection  was  made  for  the  first  time 
on  the  motion  for  a  new  trial.  The  court 
said:  "It  was  too  late  at  that  time  for  the 
plaintlfT  to  have  supplied  the  requisite  proof. 
The  objection  must  therefore  be  disregarded." 
In  Drake  v.  Foster,  62  Cal.  225,  the  objection 
was  made  for  the  first  time  In  this  court,  and 
It  was  held  that  it  was  too  late.  In  Derby 
V.  Jackman,  89  Cal.  1,  26  Pac.  610,  the  sup- 
plemental complaint  averred  the  dne  pres- 
entation of  the  claim.  .  This  was  denied  in 
the  answer,  and,  as  It  was  held,  was  the  only 
good  denial  In  the  answer.  Judgment  was, 
on  motion,  entered  for  plaintiff  on  the  plead- 
ings. This  court  held  the  Judgment  errone- 
ous, and  said:  "The  effect  of  that  section 
(1502)  plainly  Is  that  although  due  presenta- 
tion of  the  claim  be  not  denied,  still  It  must 
be  proven."  The  effect  of  these  cases  Is  that 
proof  of  the  presentation  of  the  claim  is  not 
a  fact  essential  to  the  validity  of  the  Judg- 
ment where  no  Issue  has  been  made  apon 
that  question,  but  that  the  failure  to  make 
the  proof  is  ground  for  reversal,  when  ob- 
jection la  made  in  the  trial  court  and  the 
exception  la  properly  preserved.    It  most  be 


held  that  the  exception  here  was  made  in 
due  time,  and  has  been  properly  brought  here. 
Respondent's  counsel  suggests  that  Hendy 
died  October  21,  1891,  and  the  objection  to 
proceeding  because  the  claim  had  not  been 
presented  was  first  made  November  19,  1891, 
and  the  record  falls  to  show  that  at  that  time 
letters  testamentary  had  been  Issued.  If  that 
be  so,  so  much  the  worse  for  respondent  It 
shows  that  he  had  timely  warning,  and  yet 
failed  to  preserve  his  rights.  The  referee 
should  not  have  proceeded  at  all  with  the 
case  until  letters  had  been  issued  and  the 
representatives  brought  In.  If  he  did  so,  that 
would  alone  constitute  ground  for  reversal. 
Litigants  must  know,  at  their  peril,  of  the 
death  of  an  adversary.  Negligence  cannot  be 
attributed  to  the  dead,  and,  although  the 
heirs  may  sometimes  lose  by  failure  to  have 
administration  properly  made,  those  having 
claims  against  the  estate  acquire  no  rights 
by  the  delay  except  the  extension  of  the  time- 
to  collect  their  demands.  Undoubtedly  re 
spondent  had  the  right  to  present  his  claim 
to  the  representatives  of  Hendy  at  any  time 
within  the  period  allowed  by  law  for  tho 
presentation  of  claims,  but  he  was  not  en- 
titled to  recover  a  Judgment  which  will  bind 
the  estate  of  Hendy  until  anch  presentation 
had  been  made.  That  the  claim  of  plalntlfT 
was  one  which  would  require  presentatiou 
respondent  does  not  deny.  The  matter  was 
fully  considered  by  this  court  in  Lathrop  v. 
Bampton,  81  Cal.  17,  and  in  Rowland  v.  Mad 
den,  72  Cal.  17,  12  Paa  226,  870.  This  resuli 
certainly  seems  a  great  hardship  In  this  case. 
bat  we  are  powerless  to  save  the  plain ti  IT 
from  the  consequence  of  his  neglect  Tbi 
Judgment  is  reversed. 

BEATTT,  C.  J.,  and  HARBISON,  J,  not 
participating. 

(X07  Cal.  !7  • 
HOBO  AN  V.  ZANHTTA.    (No.  16,83&)  » 
(Snpreme  Court  of  California.    April  4,  189o.. 
UoBTOiiaB  ON  Orowino  Crops— Estoppil. 

1.  The  removal  of  a  mortgaged  crop  frou- 
the  land  of  the  mortgagor,  on  which  it  wii^ 
grown,  is  prima  facie  ao  extinguishment  of  Uiv 
mortgage  lien,  section  2972,  Civ.  Code.  a> 
amended  in  1878,  continaing  sacu  lien  only  si- 
long  as  the  crop  remains  on  the  land  of  the 
mortgagor. 

2.  A  creditor  of  a  lessee  who,  without 
knowledge  of  the  fact  that  the  lessor  had  a 
mortgage  on  such  lessee's  crop,  Induced  th« 
lessee,  without  false  representauons,  to  remove 
his  grain  to  the  creditor's  farm  to  be  threshed, 
and  afterwards  attached  it  was  not  estopped  to 
deny  the  continuance  of  the  mortgagors  lien 
on  the  crop  after  it  had  been  removed  tntm  the 
land  on  wnich  it  was  grown. 

Department  2.  Appeal  from  superior 
court  San  Benito  county;  James  F.  Breen. 
Judge. 

Action  by  T.  J.  Horgan  against  B.  Zanetta 
Judgment  for  plalntMC;  and  defendant  ap 
peala     Reversed. 

.  1  Rehearing  denied. 
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N.  C.  Briggs,  John  L.  Hndner,  S.  F.  Gell, 
and  John  Wyatt,  for  appellant  Geo.  P. 
Burke,  for  respondent 

McPARLAND,  J.  In  1893,  James  Mur- 
phy was  the  lessee  of  a  parcel  of  Inclosed 
land  called  "Field  No.  1."  D.  W.  Cole  own- 
ed adJoMng  land,  called  "Field  No.  2." 
Murphy  had  executed  a  chattel  mortgage  of 
the  crop  of  grain  growing  on  his  said  leased 
land  to  the  plaintiff,  Horgan,  to  secure  $800. 
In  July,  Murphy  commenced  harvesting  the 
crop  and  hauling  it  away  from  the  land  on 
which  it  had  grown  onto  the  said  land  of 
Cole,  and  finished  doing  so  in  the  early  part 
of  August  On  September  1st  Cole  brought 
suit  against  Murphy,  and  attached  the  grain. 
Jensen  and  Lauritzen  also  brought  suit 
against  Murphy,  and  upon  either  the  let  or 
2d  of  September  attempted  to  levy  an  at- 
tachment on  said  grain,  but  It  is  contended 
that  for  certain  reasons  this  last  attachment 
was  Invalid.  However,  Cole  recovered  judg- 
ment in  his  case  against  Murphy  on  Sep- 
tember 7th,  and  Jensen  and  Lauritzen  re- 
covered Judgment  on  September  8th;  and 
executions  in  both  cases  were  immediately 
Issued  and  levied  on  the  grain,— the  one  on 
September  7th,  and  the  other  on  September 
8th,— and  the  grain  was  sold  to  satisfy  these 
executions  by  the  defendant,  Zanetta,  who 
was  constable,  and  who  Justifies  under  these 
attachments  and  executions.  On  September 
13th  plaintiff  served  a  notice  upon  defend- 
ant claiming  "the  possession  of  or  a  Hen" 
upon  the  grain  by  virtue  of  the  said  chattel 
mortgage.  Defendant  proceeded  and  sold 
the  grain  under  the  executions  without  re- 
garding the  alleged  mortgage  Hen;  and 
thereafter  plaintiff  commenced  this  action 
to  recover  the  $800  secured  by  said  mort- 
gage, with  interest  and  damages.  The  court 
rendered  Judgment  for  plaintiff  for  $535.07, 
being  the  value  of  the  grain  as  found  by  the 
court,  together  with  damages,  attorney's 
fees,  and  costs.  Defendant  appeals  from 
the  Judgment  and  from  an  order  denying  a 
new  trial. 

Section  2972  of  the  Civil  Code,  as  amend- 
ed in  1878,  provides  that  the  Hen  of  a  mort- 
gage on  a  growing  crop  continues  "as  long 
as  the  same  remains  on  the  land  of  the  mort- 
gagor." Prior  to  1878  the  lien  continued 
only  until  the  crop .  waa  severed  from  the 
land.  In  the  case  at  bar  the  crop  had  been 
removed  from  the  land  of  the  mortgagor  at 
the  time  the  attachments  and  executions 
were  levied  on  it  by  the  appellant  There- 
fore, the  lien  of  the  mortgage  had  prima 
facie  been  extinguished.  It  therefore,  de- 
volved upon  respondent  to  remove  this  prima 
facie  case  by  showing  that  the  case  at  bar 
is  an  exception  to  the  general  rule.  This  he 
attempted  to  do  by  evidence  of  facts  which. 
be  contends,  edtop  appellant  from  denying 
the  continuance  of  the  lien.  The  facts  sub- 
stantially are  these:  The  land  on  which  the 
-crop  was  raised  was  rough  and  hilly,  and 


not  suited  to  the  placing  of  a  machine  for 
threshing;  and,  after  Murphy  had  com- 
menced harvesting,  there  were  conversations 
between  him  and  Cole  which  resulted  in 
Murphy  hauling  the  grain  onto  Cole's  land, 
which  was  level  and  adapted  to  the  use  of 
a  threshing  machine.  The  court  finds  that 
Cole  "represented"  to  Murphy  these  facts 
about  the  character  of  these  two  different 
tracts  of  land  as  to  their  respective  adapta- 
bility to  threshing,  and  requested  him  to 
take  the  grain  onto  Cole's  land;  and,  as 
there  was  a  conflict  of  evidence  on  the  point, 
the  finding  must  be  taken  as  correct  It  is 
quite  evident  however,  that  Murphy,  who 
lived  on  field  No.  1,  must  have  had  as  full  a 
knowledge  of  the  situation  as  Cole;  and  the 
court  finds  that  "the  fact  was  as  represent- 
ed by  Cole,  owing  to  the  roughness  of  the 
ground  In  said  field  No.  1."  It  is  not  found 
that  Cole  made  any  false  representation  in 
the  premises.  The  court,  however,  found 
that  Cole  made  the  representation,  "having 
then  actual  knowledge  of  said  mortgage," 
and  for  the  purpose  of  defeating  the  same; 
but  we  find  no  evidence  to  support  said  find- 
ing In  the  statement  on  motion  for  a  new 
trial  which  expressly  declares  that  it  con- 
tains "all  the  testimony  given  by  both  par- 
ties on  the  subject  of  the  removal  of  the 
grain  or  the  knowledge  of  Cole  of  plaintiff's 
mortgage."  Cole  testified  positively  that  he 
knew  nothing  of  the  mortgage  when  the 
grain  was  removed,  and  did  not  know  of 
it  until  about  the  time  of  the  attachment, 
which  was  September  1st  The  only  other 
evidence  on  the  subject  is  the  testimony  of 
the  witness  J.  W.  Rowe,  who  said  that  he 
"had  a  talk  with  Cole  about  September  4. 
1893,  and  about  one  week  before,  when  Cole 
came  to  see  me  about  threshing  his  grain. 
The  first  talk  I  had  with  Cole  was  about  the 
19th  of  August.  This  was  on  the  Saturday 
two  weeks  before  the  day  I  threshed.  I 
threshed  on  September  4, 1893."  He  further 
said  that  at  this  conversation  Cole  said  that 
"I  guess  Murphy  has  done  me  up  for  the 
rent";  that  Horgan  had  a  mortgage  on  rec- 
ord, and  that  he  (Cole)  had  been  to  Holllster 
and  had  seen  it;  but  that  he  was  going  to 
town  to  see  his  lawyer,  and  would  try  to 
hold  the  grain,  and  would  "run  a  bluff  on 
Horgan  anyhow."  This  witness  (Rowe),  in 
an  affidavit  made  on  motion  for  a  new  trial, 
specifically  states  that  Cole  did  not  say  that 
he  knew  of  the  mortgage  before  the  removal 
of  the  grain  onto  his  land,  and  that  the  con- 
versation was  on  the  second  Saturday  be- 
fore September  4th;  but,  leaving  that  out  of 
view,  his  testimony  as  given  at  the  trial  Is 
not  at  all  to  the  point  that  Cole  knew  of 
the  mortgage  at  the  time  he  talked  with 
Murphy  about  moving  the  grain.  That  was 
In  July,  and  the  conversation  between  Rowe 
and  Cole— putting  it  at  the  very  earliest 
period— was  the  19th  of  August,  which  was 
some  time  after  all  the  grain  had  been  re- 
moved by  Murphy  to  Cole's  land,  and  long 
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after  Mtirphy  had  commenced  to  remove  It. 
Indeed,  the  conversation  with  Rowe  is 
strong  to  the  point  that  Cole  had  then  Just 
discovered  the  existence  of  the  mortgage, 
and  was  going  to  ask  his  lawyer  if  he  conld 
not  hold  the  grain  for  the  rent  notwithstand- 
ing the  mortgage.  We  must  therefore  take 
the  facts  to  be  that  Cole  did  not  Ijiuow  of 
the  mortgage  until  after  the  grain  had  been 
removed  by  Murphy  to  his  (Cole's)  land,  but 
that  he  did  know  of  the  mortgage  at  the 
time  he  sued  out  the  attachment.  It  does 
not  appear  that  the  mortgagee  used  any  care 
or  diligence  in  looking  after  the  crop  when 
harvested,  or  paid  any  attention  to  the  grain 
until  after  it  had  been  attached,  which  was 
about  a  month  and  a  half  after  Mnrphy  com- 
menced to  harvest  it,  and  nearly  a  month 
after  he  had  removed  it  from  his  land. 

We  think  that,  under  theso  facta,  Cole  was 
not  estopped  from  denying  the  continuance 
of  the  mortgage  lien,  and  that,  at  the  time 
of  the  attachment,  the  said  lien  bad  been 
extinguished  by  the  removal  of  the  grain 
from  the  land  of  the  mortgagee  on  which 
it  was  raised.  Goodyear  v.  Williston,  42 
Cal.  11;  Waterman  v.  Green,  59  Cal.  142. 
The  cases  cited  by  respondent  are  cases 
where  there  was  a  tortious  removal  of  the 
crop  from  the  land  on  which  it  grew  by 
third  persons,  or  where  the  mortgagor  had 
stored  the  crop  at  a  warehouse  in  the  name 
of  the  mortgagee  at  the  latter's  request 
We  see  no  ground  upon  which  Cole  was  es- 
topped from  asserting  bis  right  as  attaching 
creditor,  or  from  denying  the  continuance  of 
the  lien.  He  made  no  false  representation. 
The  person  to  whom  the  representation  was 
made  knew  the  fact  represented,  and  the 
respondent,  who  is  the  party  asserting  the 
estoppel,  was  not  influenced  by  the  represen- 
tation to  change  his  position,  or  to  do  any 
act  to  his  prejudice.  The  case  arises  out  of 
a  mere  contest  between  hostile  creditors  of 
Murphy,  each  standing  npon  his  legal  rights. 
It  is  true  that,  when  Cole  attached,  he  knew 
that  there  had  been  a  mortgage  on  the  crop; 
but  he  also  knew  that  the  Hen '  had  been  ex- 
tinguished by  the  removal  of  the  crop  from 
the  land  of  the  mortgagor,  and  he  was  not 
bound  to  look  after  the  former  rights  of  the 
mortgagee  who  had  lost  them  by  his  own 
carelessness.  These  views  make  it  unnec- 
essary to  consider  appellant's  justification 
under  the  execation  of  Jensen  and  Lauritzen, 
ag.iinst  whom  no  claim  of  estoppel  is  made. 
Tlie  Judgment  and  order  denying  the  motion 
for  a  new  trial  are  reversed. 

We  concur:    HENSHAW,  J.;  TEMPLE,  J. 


(117  Cal.  42) 

EICJIHOFP  V.  EICHHOFP  et  al.    (No.  15,- 

957.) 

(Supreme  Court  of  California.    April  4,  1895.) 

Bill  to  Asndi,  Judombst— BoRnEn  or  Proof. 

1.  In  an  action  to  annul  a.  judgment  for 

want  of  jonsdiction,  where  the  record  shows 


sammons  issued,  but  fails  to  show  that  de- 
fendant was  served  or  appeared  in  the  action, 
the  plaiutiff  haa  the  burden  of  showing  af- 
firmatively the  facts  constituting  want  of  Jn- 
riadiotion. 

2.  An  action  brought  in  eqoi^  to  annul  a 
judgment  at  law,  though  not;  collateral,  is  an 
indirect  attack  npon  the  judgment. 

Department  2.  Appeal  from  superior  court, 
Marin  county;  F.  M.  Angellotti.  Judge. 

Action  by  Melocene  W.  Bichhoff,  by  ber 
guardian  ad  litem,  against  Magdalena  Eicb- 
hoff  and  others,  to  annul  a  judgment  of  di- 
vorce. From  a  judgment  for  defendants, 
plaintiff  appeals.     Affirmed. 

J.  J.  Paulsen  and  Kile  &  Plmnmer,  for  ap- 
pellant. Jas.  H.  &  J.  E.  Budd  and  Nlcol  & 
Orr,  for  respondenta 

TEMPLE,  J.  This  action  was  brought  to 
set  aside  a  judgment  and  decree  rendered  by 
the  superior  court  of  Marin  county  in  1882, 
annulling  the  marriage  between  Qustave  Uich- 
hoff  and  Melocene  Elchhoff.  The  complaint 
shows  as  a  cause  of  action  that  in  the  suit  for 
the  annulment  of  the  marriage  this  plaintiff 
(defendant  In  that  action)  was  not  served 
with  summons,  had  no  notice  of  the  suit,  and 
never  appeared  therein,  and  that  said  judg- 
ment was  procured  by  the  fraudulent  prac- 
tices of  said  Gustave  Elchhoff.  At  the  trial, 
the  plaintiff,  to  sustain  her  allegations,  put 
in  evidence  the  Judgment  roll  In  the  action 
for  the  annulment  of  the  marriage,  the  peti- 
tion for  the  appointment  of  a  guardian  ad 
litem,  and  the  order  appointing  the  guardian 
ad  litem,  and  rested.  The  defendant  put  in 
no  evidence,  and  the  court  thereupon  ren- 
dered Judgment  for  defendant,  and  the  plain- 
tiff appeals  from  the  Judgment.  The  appeal 
was  taken  wlthbi  60  days  after  the  rendition 
of  judgment.  The  judgment  roll  put  in  evi- 
dence shows  that  a  summons  was  Issued,  but 
there  was  no  proof  of  service.  There  was  no 
memorandum  that  the  default  of  the  defend- 
ant had  been  entered,  as  required  by  the  Gode^ 
There  was  no  appearance  for  the  defendant 
In  the  case  by  answer  or  demurrer.  There 
Is  no  recital  In  the  Judgment  to  the  effect  that 
summons  had  been  served;  but  it  is  stated 
that  a  guardian  ad  litem  had  been  duly  ap- 
pointed for  the  defendant,  and  that  such 
guardian  appeared  to  open  court,  and  consent- 
ed that  the  action  be  tried.  Neither  in  the 
petition  for  the  appointment  of  a  guardian  ad 
litem  nor  In  the  order  appointing  the  guard- 
Ian  is  there  a  recital  to  the  effect  that  the 
summons  liad  been  served  on  the  defendant. 

The  only  question  presented  on  this  appeal 
is  whether,  under  these  circumstances,  tbe 
burden  was  cast  on  the  plaintiff  of  proving 
that  summons  had  not  In  fact  been  served 
on  the  defendant  In  the  former  action,  or 
whether  the  defendant  had  the  laboring  oar. 
The  question  as  to  the  validity  of  this  judg- 
ment was  once  before  considered  by  this  court. 
In  re  Elchhoff's  Estate,  101  Cal.  600,  38  Pac. 
11.  There  the  attack  upon  the  judgment  was 
collateraL    It  was  held  by  this  court  that 
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tbe  judgment  was  not  void.  It  was  said: 
•"The  fact  that  the  court  has  rendered  a  judg- 
ment Implies  a  determination  by  It,  before  It 
assumed  to  hear  the  controversy,  that  It  had 
Jurisdiction  over  the  subject-matter  of  the  ac- 
tion, and  of  the  defendant  against  whom  the 
complaint  was  directed.  •  •  •  The  Judg- 
ment roll  In  the  present  case  Is  consistent  with 
the  fact  that  proper  seiTice  was  made  upon 
the  defendant  before  the  hearing  upon  the 
complaint,  and  as  any  condition  of  facts  con- 
sistent with  the  validity  of  tue  judgment  will 
be  presumed  to  have  existed,  rather  than  one 
which  will  defeat  tbe  judgment,  it  must  be 
presumed.  In  support  of  the  action  of  the 
court,  that  such  service  was  shown  to  It,  al- 
though it  has  not  preserved  any  record  there- 
of." This  conclusion  is  determinative  of  the 
question  here  submitted.  The  presumption 
that  the  court  did  have  jurisdiction  of  the 
person  of  tbe  defendant  must  be  overcome  by 
proof.  Plaintiff's  action  is  based  upon  the 
well-established  grounds  of  the  jurisdiction  of 
courts  of  equity  to  grant  relief  in  cases  of 
fraud,  accident,  or  mistake.  She  set  forth 
hw  equities  in  her  oomplaint;  but  it  is  in- 
cumbent upon  her,  as  plaintifC,  not  only  to 
aver  the  facts  constituting  her  case,  but,  if 
they  are  denied,  to  prove  them.  The  judg- 
ment roll  did  not  prove  want  of  service  ol 
summons,  but  the  contrary.  Under  tbe  deci- 
sloQ,  tbe  fact  presumed  Is  a  fact  adjudged. 
She  was  in  this  action  allowed  to  prove  that 
this  adjudication  was  procured  through  fraud, 
or  was  a  mistake;  that  she  never  was  in  fact 
served,  and  had  no  opportunity  to  be  beard 
in  tbe  action.  The  mere  bringing  of  this  suit 
does  not  change  the  presumptions  arising  from 
tbe  fact  of  the  rendition  of  tbe  Judgment. 
Apparently,  counsel  have  been  misled  by 
some  cases  in  which  judgments  have  been 
reversed  on  appeal.  In  McKlnlay  v.  Tuttle, 
42  Cal.  570,  and  in  some  other  cases  in  which 
that  case  has  been  followed,  it  was  held,  in 
effect,  that  on  an  appeal  the  judgment  would 
be  reversed  for  irregularities  which  would 
not  render  tbe  judgment  void  if  attacked  col- 
laterally. In  SicWer  v.  Look,  93  Cal.  600,  29 
Pac.  220,  It  is  said  "that  upon  a  direct  appeal 
it  Is  essential  for  tbe  party  seeking  to  sustain 
tbe  Judgment  to  show  by  the  record  itself 
that  tbe  court  had  Jurisdiction  of  the  defend- 
ant, whereas  in  a  collateral  attack  the  entry 
ot  the  judgment  is  Itself  conclusive  of  such 
jurisdiction.  Upon  a  direct  attack  there  is  no 
presumption  in  favor  of  the  existence  of  any 
fact  essential  to  the  jurisdiction  of  the  court 
over  the  defendant,  but  in  all  matters  of  which 
the  judgment  contains  a  record,  its  verity, 
in  the  absence  of  any  contradictory  evidence, 
Will  be  presumed  as  fully  as  upon  a  collateral 
attack."  The  phrase  "direct  attack,"  in  the 
above  quotation,  evidently  refers  to  appeals 
from  the  judgment  In  fact,  when  an  action 
is  brought  in  a  court  of  equity  to  set  aside  a 
Judgment  at  law,  the  attack,  although  not 
collateral.  Is  always  indirect.  Freem.  Judgm. 
f  485.     The  judgment  is  not  under  review. 


but  an  issue  is  being  tried  as  to  whether  tbe 
plaintiff  is  entitled  to  have  a  court  of  equity 
Interpose  in  his  behalf.  The  judgment  is  not 
conclusive  in  such  a  case.  The  question  to 
be  determined  Is  whether  the  adjudication 
was  not  procured  by  fraud  or  mistake.  It 
may  be  said  tliat  in  such  a  case  the  legal  va- 
lidity of  the  judgment  is  admitted,  and  It  Is 
because  of  its  validity  or  apparent  validity 
tliat  the  plaintiff  requires  to  be  relieved  from 
it  Says  Freeman,  at  section  495,  speaking 
of  judgments  entered  without  notice  to  de- 
fendant: "But  proceedings  in  equity  are  pe- 
culiarly appropriate  for  the  exposure  of  this 
infirmity.  They  permit  of  tbe  formation  of 
issues  upon  the  question  of  service  of  process, 
and  of  tbe  trial  of  those  Issues  after.full  op- 
portunity has  been  given  to  those  who  seek 
to  sustain,  as  well  as  those  who  seek  to  avoid, 
tbe  judgmeqt  If,  at  sucb  trial,  it  satisfac- 
torily 'appears  that  the  defendant  was  not 
summoned,  and  had  no  notice  of  the  salt  a 
sufficient  excuse  is  shown  for  his  neglect  to 
defend,  and  equity  will  not  allow  the  judg- 
ment If  unjust,  to  be  used  against  him,  no 
matter  what  jurisdictional  recitals  it  con- 
talna"  It  will  be  seen  that  the  burden  is  on 
tbe  plaintiff  in  such  an  action  to  excuse  him- 
self for  not  defending  when  tbe  Judgment 
shows  that  be  was  In  default  for  not  doing 
so.  By  sucb  an  attack  upon  a  judgment  tbe 
plaintiff  does  not  question  or  dispute  its  ef- 
fect as  an  adjudication,  but  he  seeks  to  be 
relieved  from  Its  operation  upon  equitable 
grounds.     The  judgment  is  affirmed. 


We    concur: 
SHAW,  J. 


McFABLAND,    J.;      HEN- 


(107  Cal.  102) 

MILLETT  et  al.  v.  LAGOMARSINO  et  al. 

(No.  15,586.) 

(Supreme  Court  of  California.    April  5,  1695.) 

AcvERSB  Possession  by  Tknajit— Coiob  o» 

TiTLB. 

1.  The  possession  of  a  tenant  holding  un- 
der a  landlord,  who  is  not  the  real  owner  of  the 
premises,  is  adverse  to  such  real  owner,  without 
a  surrender  of  possession  to  tbe  landlord  and  a 
re-entry  by  the  tenant 

2.  A  deed  to  a  tenant  in  possession,  by  one 
who  has  purchased  the  premises  at  a  tax  sale, 
but  to  whom  no  tax  deed  has  been  issued,  gives 
such  tenant  color  of  title,  which  renders  appli- 
cable to  his  possession  the  provisions  of  Code 
Civ.  Proc.  !  323,  prescribing  the  essentials  of 
adverse  possession  by  a  person  claiming  title 
founded  upon  a  written  instrument. 

In  t>ank.  Appeal  from  superior  court,  San 
Mateo  county;   George  H.  Buck,  Judge. 

Action  by  ftlartin  M.  Millett  and  another 
against  Thomas  Lagomarsino  and  another. 
Judgment  for  plaintiffs,  and  defendants  ap- 
peal.    Affirmed. 

Nowlin  &  Fassett  and  Aylett  R.  Cotton,  for 
appellants.     Nagle  &  Nagie,  for  respondents. 

TEMPLE,  3.  Action  brought  to  quiet  title. 
The  answer  denies  plaintiffs'  ownership,  and 
avers  title  in  one  of  tbe  defendants,  John  B. 
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Cronan,  under  whom  the  other  defendant 
holds.  Plaintiffs  recovered  judgment,  the 
court  finding  the  allegations  of  the  complaint 
true,  and  all  the  allegations  of  the  answer 
untrue.  Plaintiffs'  sole  claim  of  title  is  from 
adverse  possession.  The  lot  In  'liuestion  is 
known  as  "Lot  2,"  and  is  one  of  many- 
lots  comprising  about  10  acres,  which  be- 
longed at  one  time  to  the  City  Extension 
Homestead  Association,  and  which  with  oth- 
er binds  were  subdivided  by  th6  association 
prior  to  1870.  Lot  2  was  conveyed  to  John 
Tenney  by  the  association  prior  to  1873,  and 
the  others  to  different  owners.  Lot  2  was 
100  feet  square.  In  November,  1873,  Michael 
HlUett  entered  into  possession  of  the  10-acre 
tract,  and  other  lands  under  a  lease  for  8 
years,  executed  by  10  owners  of  lots  in  the 
tract,  or  in  some  portion  of  the  lands  former- 
ly owned  by  the  association;  for  jthe  lease  In- 
cluded other  lands  besides  the  10-acre'  tract, 
which  last-mentioned  tract,  however,  was  In- 
closed by  Itself.  The  lessors  did  not  claim 
undivided  interests  in  the  demised  premises, 
bat  each  owned  the  land  which  bad  been 
conveyed  to  him  by  the  association.  The 
lease  was  in  writing,  and  purported  to  lease 
to  Millett  their  Interest  In  the  lands  known 
as  the  "City  Extension  Homestead  Associa- 
tion." Millett  remained  in  possession  of  the 
premises  up  to  some  time  in  1881,  when  lot 
2  was  entered  upon  by  defendant  Lagomar- 
sino,  who  claimed  under  defendant  Cronan, 
who  had  obtained  a  deed  for  the  lot  from 
John  Tenney.  For  the  first  three  years  Mil- 
lett paid  rent  as  stipulated  In  his  lease,  and 
after  that  he  still  retained  possession,  but 
paid  no  rent  In  July,  1882,  Millett  obtained 
a  deed  for  the  lot  from  one  Jason  Wight,' 
who  had  purchased  the  property  at  a  tax 
sale,  although  it  does  not  appear  that  a  tax 
deed  was  ever  executed  to  him.  Millett  re- 
corded this  deed,  and  then— as  plaintiffs  con- 
tend—commenced to  assert  title  to  the  land, 
and  to  bold  the  same  adversely  to  all  the 
world.  Appellants  contend  that,  as  Millett 
entered  Into  possession  as  a  tenant,  lie  can- 
not initiate  an  adverse  possession  without 
first  surrendering  possession  to  his  landlord; 
and,  further,  that.  If  he  can  do  bo,  Tenney 
and  his  grantees  should  have  some  notice  of 
the  change  in  the  manner  In  which  Millett 
was  holding  before  his  possession  could  be- 
come adverse  to  Tenney,  so  as  to  set  the  stat- 
ute of  limitations  in  operation.  The  rule 
that  it  Is  necessary  to  surrender  possession, 
and  again  enter,  before  the  possession  can 
become  adverse,  obtains  only  where  the  per- 
son claiming  to  hold  adversely  was  put  Into, 
possession  by  the  owner,  or  has  at  least  held 
possession  under  such  owner.  No  such  re- 
lation ever  existed  between  Millett  and  Ten- 
ney. The  lease  from  McNear  and  others  did 
not  render  Millett's  possession  of  lot  2  less 
hostile  to  Tenney.  Had  Tenney  sued  Millett 
for  trespass  In  entering  upon  It,  the  lease 
would  have  constituted  no  defense.  On  the 
contrary,  if  it  Is  properly  construed  as  in- 


cluding lot  2,  and  thereby  authorlalng  Mil- 
lett to  enter  Into  possession  of  It  as  tenant,  it 
would  have  made  the  lessors  joint  trespass- 
ers with  Millett  The  only  effect  of  the  lease 
affecting  this  case  wa8-K:<Hiceding  that  It  in- 
cluded lot  2— to  show  that  while  Millett  was- 
occupying  the  premises  under  It  he  was  not 
in  possession,  claiming  to  be  the  owner.  As- 
the  relation  of  landlord  and  tenant  never  ex- 
isted between  Tenney  or  his  grantees  and 
Millett,  section  326,  Code  Civ.  Proc.,  has  no 
application  to  tills  case.  It  was  not  contend- 
ed that  Millett  acquired  any  title  through 
the  deed  from  Wight,  but  simply  that  it 
brought  him  within  the  provisions  of  section 
323,  Code  Civ.  Ppoc.  It  seems  sufliclent  for 
that  purpose.  Packard  v.  Moss,  68  Cat.  123, 
8  Pac.  818;  Wilson  v.  Atkinson,  77  Cal.  485, 
20  Pac.  66.  The  possession  of  Millett  was 
sufficient  to  establish  an  adverse  holding  un- 
der the  statute,  and  there  was  no  conflict  In 
the  evidence.  As  to  Tenney,  Millett  had  all 
the  time  been  a  trespasser,  and  his  posses- 
sion was  sufilclent  notice  of  an  adverse  claim. 
There  is  some  claim  that  McNear,  when  he 
made  the  lease  as  one  of  the  lessors,  was  the 
agent  for  all  who  had  owned  lots  In  the 
homestead,  and  was  acting  for  Tenney  in 
making  the  lease.  There  is  really  no  evi- 
dence which  tends  to  show  this,  and  the 
terms  of  the  lease  disprove  the  claim.  If  the 
law  be  as  announced  in  this  opinion,  there  Is 
nothing  whatever  in  the  affidavits  used  on 
the  hearing  of  the  motion  for  a  new  trial. 
The  evidence  set  out  in  them  would  not  have 
tended  to  prove  a  defensa  The  Judgment 
and  order  are  affirmed. 

We  concur:  BEATTY,  0.  J.;  HARRISON, 
J.;  6AR0UTTE,  J.;  VAN  FLEET,  J.; 
HBNSHAW,  J. 


(107  Col.  92) 

FAIRCHILD  V.  BOARD  OF  EDTTCATION 

OF   CITY  AND  COUNTY  OF  SAN 

FRANCISCO  et  a!.    (No.  15,828.) 

(Supreme  Court  of  California.    April  5,  1893.> 

Rbmoval  op  Tbacbbh. 

Plaintiff,  who  for  more  than  10  years 
had  been  a  principal  in  the  public  schooU  of  S. 
P.,  was  granted  a  leave  of  absence  by  the  board 
of  education.  During  her  absence  the  position 
was  filled  by  the  election  of  another  teacher, 
and  upon  her  return  she  was  assii^ned  to  the 
head  of  a  school  of  a  lower  grade,  and  at  a  low- 
er salary.  Held  an  unlawful  removal  of  a  tea(di- 
er  without  cause. 

In  bank.  Appeal  from  superior  court,  city 
and  county  of  San  Francisco;  J.  M.  Seawell, 
Judge. 

Mandamus  by  Harriet  M.  Falrchlld  against 
the  board  of  education  of  the  city  and  coun- 
ty of  San  Francisco  and  others.  From  a 
judgment  for  plaintiff,  and  an  order  denying 
a  new  trial,  defendants  appeal.    Affirmed. 

Wm.  Grant,  for  appellants.  Horace  W. 
Fbilbrook,  for  respimdent 
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HESNSHAW,  X  Appeal  from  judgment  of 
superior  court  In  mandamus,  and  from  order 
denying  a  new  trial.  Plaintiff  was,  and  for 
more  than  10  years  before  the  14th  day  of 
September,  1S82,  had  been,  a  principal  teach- 
er in  the  public  schools  of  San  Francisco, 
elected  for  no  definite  term.  Upon  that  day 
she  obtained  a  leaTe  of  absence  nntll  July  1, 
1898.  Upon  the  expiration  of  her  leave  of 
absence  she  reported  for  duty,  and  asked  to 
be  allowed  to  resume  the  position  of  princi- 
pal of  the  Potrero  school,  which  position  she 
was  filling  at  the  time  of  her  vacation.  That 
position  Iiad  been  filled  during  her  absence 
by  the  election  of  another  teacher  to  It.  Her 
request  was  therefore  refused,  and  Bhe  was 
assigned  to  the  head  of  the  day-school  sub- 
stitute class,  under  rule  124  of  the  board  of 
education,  which  rule,  so  far  as  applicable 
to  the  case  at  bar,  is  as  follows:  "When  a 
principal  or  assistant  tias  been  employed  in 
the  public  schools  of  San  Francisco  for  a 
period  of  not  iess  than  ten  years,  the  board 
may  grant  such  principal  or  assistant  a  leave 
of  absence  for  a  period  not  exceeding  one 
year,  and  the  teacher  to  whom  such  leave  is 
granted  shall,  at  the  expiration  of  the  leave 
of  absence,  be  entitled  to  a  position  of  the 
same  grade  as  he  or  she  held  when  the  leave 
was  granted.  When  a  teacher  returns  from 
a  leave  of  absence,  if  there  be  no  suitable 
vacancy,  the  teacher  shall  be  assigned  to  the 
head  of  day-scbool  substitute  class."  This 
rule  was  In  force  at  the  time  plaintiff  ob- 
tained her  leave  of  absence.  The  compen- 
sation allowed  teachers  In  the  day-school 
•ubstitute  class  is  much  less  than  that  which 
attached  to  the  grade  and  position  to  which 
plaintiff  had  been  elected. 

Under  this  state  of  facts,  it  is  apparent 
that  the  case  is  parallel  in  its  essential  fea- 
tures with  Kennedy's  Case,  S2  CaL  483,  22 
Paa  1042.  The  board  of  education,  in  regu- 
lating vacations,  could  pass  no  rules  in  con- 
travention of  the  statutory  provisions.  Up- 
on returning  from  her  vacation,  plaintiff  was 
entitled  to  enter  upon  the  performance  of  the 
duties  of  a  principal  teacher,  If  not  in  her 
former  school,  at  leaat  in  one  of  like  gradcw 
She  was  likewise  entitled  to  receive  the  com- 
pensation b^onging  to  her  grade.  To  fill  her 
position  by  election  when  she  was  in  the  en- 
joyment of  her  leave  of  absence,  and  to  as- 
sign ber,  under  less  pay,  to  the  substitute 
class,  was  but  doing  in  another  form  what 
this  court  declared  unlawful  when  Kate  Ken* 
nedy,  upon  her  return,  was  removed  to  a  po- 
sition in  a  school  of  lower  grade,  at  less  sal- 
ary. The  board  of  education  may  make  all 
reasonable  rules  regulatlilg  vacancies  and 
leaves  of  absence;  but  it  cannot  provide,  as 
an  implied  condition  to  accepting  such  vaca- 
tions, that  the  teacher  shall  run  the  risk  of 
forfeiting  school  or  salary,  and,  by  enforcing 
the  condition,  accomplish  by  indirection  that 
upon  which  the  statute  had  placed  its  ban. 
Section  1783,  Pol.  Code.  The  judgment  and 
order  appealed  from  are  a£Elrmed. 


We  concur:  BBATTY,  O.  T.;  TEMPLE,  J.; 
GAROUTTE,  J.;  VAN  FLEET,  J.;  HARRI- 
SON,  3. 

McFARLANB,  J.  I  concur,  but  solely  upon 
tho  authority  of  the  Kennedy  Case,  22  Paa 
1042. 

aD6  Cal.  547) 
ALVORD  et  aL  T.  SPRING  VALLEY  GOLD 
CO.  et  al.    (No.  18,305.) 

(Supreme  Court  of  California.     March  21, 
1805.) 

RSCITAI.  m  DbBD  —  ASSUUPTIOH  OF  MORTOAOB— 
ErPBOT— CORSTRCCTIOX  OF  ASSDHFTIOS  ClAUSB 

— Skoondabt  BvissacB  —  liAiiso  or  Founda- 
tion. 

1.  A  recital  .in  a  deed  that  the  land  is  sub- 
ject to  a  mortgage  which  the  grantee  agrees 
,to  pay  is  conclusive  of  the  validity  of  the  mort- 
gage as  against  the  grantee. 

2.  A  deed  redted  that  it  was  subject  to  a 
mortgage,  and  also  subject  to  a  large  indebted- 
ness of  the  grantor,  and  that  the  grantee  agreed 
to  pay  all  the  debts  of  the  grantor  above  tptci- 
fied,  and  to  discharge  all  the  "lawful  obliga- 
tions" of  the  erantor.  BM.  that  the  grantea 
was  bouni  to  pay  the  mortgage  debt  even  if  it 
was  not  a  lawful  obligation. 

3.  Secondary  proof  of  the  contents  of  a 
missing  document  not  in  the  possession  of  the 
adverse  party  cannot  be  given  when  the  proof 
shows  that  no  inquiry  has  l>een  made  of  a  i>ei' 
son  who  might  probably  have  it. 

In  banlt.  Appeal  from  superior  court,  Butta 
county;  J.  B.  Prewett,  Judge. 

Action  by  William  Alvord  and  anothw 
against  the  Spring  Valley  Gold  Company  and 
another  to  foreclose  a  mortgage.  From  a 
judgment  for  defendants,  plaintiffs  appeal. 
Reversed. 

T.  Z.  Blakeman,  for  appellants.  0.  W. 
Cross,  J.  M.  Allen,  A.  F.  Jones,  and  F.  O. 
Losk,  for  resiMndenta 

VAN  FLEET,  J.  This  was  an  action  to 
foreclose  a  mortgage  alleged  to  have  been 
given  by  the  Spring  Valley  Hydraulic  Gold 
Company,  a  New  York  corporation,  on  its 
mining  property  in  California,  to  secure  pay- 
ment  of  certain  bonds  of  that  corporatloa 
The  court  below  held  the  mortgage  invalid 
for  want  of  a  compliance  with  the  act  of 
April  23,  1880  (St  1880,  p.  131),  which  l«. 
quires  the  ratification  of  the  holders  of  at 
least  two-thirds  of  the  capital  stock.  Many 
interesting  questions  have  been  argued  by 
counsel,  but  only  one  of  them  need  be  con- 
sidered. 

The  complaint  contained,  among  other 
things,  the  following  allegations:  "That  on 
or  about  the  23d  day  of  July,  1886,  the  said 
Spring  Valley  Hydraulic  Gold  Company  duly 
granted  and  conveyed  unto  the  defendant  the 
Spring  Valley  Gold  Company  all  of  the  prop- 
erty described  In  said  indenture  of  mortgage, 
together  with  other  property,  in  considera- 
tion of  which  grant  and  conveyance  the 
Spring  Valley  Gold  Company  assumed,  un- 
dertook, and  boijmd  itself  to  pay,  and  agreed 
to  pay,  all  of  the  indebtedness  then  existing 
of  the  Spring  Valley  Bydraulic  Gold  Corn- 
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pany,  and  particularly  the  Indebtedness  rep- 
resented by  the  aforesaid  bonds,  and  secured 
as  aforesaid  by  the  said  indenture,  of  mort- 
gage, and  undertook  and  agreed  to  assume 
towards  all  the  creditors  and  obligees  of  said 
Spring  Valley  Hydraulic  Gold  Company  the 
position  of  debtor  and  obligor,  and  to  be  sub- 
stituted In  the  place  and  stead  of  said  Spring 
Valley  Hydraulic  Gold  Company  as  such 
debtor  and  obligor."  This  allegation  was  not 
denied  by  the  answer,  but  the  execution  of 
the  mortgage  therein  referred  to  was  put  in 
Issue.  The  evidence  showed  that  in  July, 
1886,  a  deed  was  executed  from  the  Spring 
Valley  Hydraulic  Gold  Company  to  the  de- 
fendant the  Spring  Valley  Gold  Company 
(which  is  a  California  corporation)  for  the 
property  in  question,  which  deed  was  exe- 
cuted by  both  of  the  parties  thereto,  and  con- 
tained the  following  clause:  "Subject,  never- 
theless,  to  a  certain  mortgage  or  deed  of 
trust  on  said  premises,  bearing  date  May  14, 
18S1,  made  by  the  said  Spring  Valley  Hy- 
draulic Gold  Company  to  William  Alvord,  R 
F.  Low,  and  Henry  B.  Laidlaw,  tmstees,  to 
secure  the  paymoit  of  $200,000  and  interest 
thereon,  and  recorded  In  the  office  of  the  re- 
corder of  Butte  county,  California,  June  3, 
1881,  in  Book  M  of  Mortgages,  pages  773  to 
782,  and  subject  also  to  an  indebtedness  of 
the  said  the  Spring  Valley  Hydraulic  Gold 
Company  of  about  $165,000,  in  addition  to 
the  above-mentioned  indebtedness  of  $200,000, 
secured  by  said  mortgage  or  deed  of  trust, 
as  aforesaid.  And  the  party  of  the  second 
part,  in  consideration  of  the  conveyance  to 
it  of  the  property  aforesaid,  does  hereby  agree 
and  undertake  and  bind  itself  to  pay  ail  pres- 
ent Indebtedness  of  the  party  of  the  first 
part,  above  specified,  and  all  other  indebt- 
edness whatsoever  of  the  party  of  the  first 
part  and  to  perform  and  discharge  all  the 
liabilities  and  lawful  obligations  now  incurred 
by  or  imposed  upon  the  party  of  the  first 
part;  and  the  party  of  the  second  part  does 
hereby  further  undertake  and  agree  to  as- 
sume towards  all  the  creditors  and  obligees 
of  the  party  of  the  first  part  the  position  of 
debtor  and  obligor,  and  to  be  substituted  in 
the  place  and  stead  of  the  party  of  the  first 
part,  as  such  debtor  and  obligor."  The  ac- 
tion of  the  board  of  directors  of  the  Spring 
Valley  Gold  Company,  in  executing  and  ac- 
cepting that  deed,  was  expressly  approved 
and  ratified  by  the  unanimous  vote  of  the 
stockholders  of  that  company,  cast  at  a  meet- 
ing at  which  the  entire  subscribed  capital 
stock  was  duly  represented. 

Conceding,  then,  that  the  act  of  1880  ap- 
plied to  foreign  corporations,  and  that  a  com- 
pliance with  Its  provisions  on  the  part  of  the 
New  York  company  was  not  proven  (on  which 
points  we  express  no  opinion),  we  are,  never- 
theless, of  opinion  that  neither  the  Spring 
Valley  Gold  Company,  nor  the  other  defend- 
ants who  claim  under  that  company  by  title 
subsequent,  are  in  a  ixwltion  to  avail  them- 
selves of  that  defense.     The  deed  referred 


to  contains  an  unequivocal  recognition  of  the 
mortgage  in  question  as  a  valid  and  subsist- 
ing obligation  and  lien  on  the  property,  and  a 
promise  to  pay  it  as  a  part  of  the  ctmslder- 
ation  for  the  conveyance.  It  Is  settled  by  an 
almost  unanimous  line  of  decisions  in  this 
country,  approved  by  all  text  writers,  that 
such  a  recital  In  a  deed,  even  when  the  deed' 
Is  not  executed  by  the  grantee,  is  conclusive 
evidence,  in  favor  of  the  mortgagee  and 
against  the  grantee  In  the  deed,  of  the  exist- 
ence and  validity  of  the  mortgage.  The  ef- 
fect of  such  a  recital  Is  to  charge  the  land 
with  the  lien  as  effectually  as  if  the  pur- 
chaser had  himself  executed  a  mortgage  of 
that  purport  It  Is  contended  by  respondents 
that  the  case  of  Biddel  v.  Brizzolara,  64  CaL 
354,  is  In  confilct  with  this  rule,  but  we  are 
unable  to  perceive  any  such  conflict  The 
Judgment  In  that  case  was  in  accordance 
with  section  1659  of  the  Civil  Code,  which 
section,  however,  does  not  appear  to  have 
been  there  brought  to  the  attention  of  the 
court  See,  also,  Flint  v.  Cadenasso,  64  Cal. 
83.  Under  that  section.  It  is  clear  that  the 
mortgagee  has  the  right  to  enforce  such  a 
contract  as  was  contained  In  the  deed  in 
question,  and  the  grantee  Is  estopped,  by  Its 
recitals.  The  estoppel  being  by  deed,  iCwaa 
not  necessary  to  plead  It 

Respondents  contend  that  the  effect  of  the 
covenants  in  the  deed  in  question  is  to  be 
limited  to  "lawful  obligations"  of  the  grantor, 
and  such  was  the  constmctlon  adopted  by 
the  court  below.  Such  a  construction  Is  con- 
trary to  the  plain  meaning  of  the  language 
used.  The  deed  recites  the  existence  of  a 
specific  bonded  indebtedness,  and  that  it  Is 
"subject  to"  a  specific  mortgage  grlven  to  se- 
cure that  indebtedness,  and  contains  a  cov- 
enant on  the  part  of  the  grantee  "to  pay  all 
of  the  present  Indebtedness  of  the  party  of 
the  first  part,  above  specified,"  and  also  all 
other  Indebtedness.  This  specific  language 
cannot  be  controlled  by  the  general  language 
following,  by  which  the  grantee  undertakes 
to  perform  all  the  *1awful  obligations"  of 
the  grantor.  The  latter  expression  must  be 
taken  to  constitute  a  covenant  additional  to 
the  specific  covenant  with  relation  to  this 
mortgage,  and  not  as  In  any  way  limiting  it 

The  deed  itself  was  put  in  evidence,  and 
was  competent  and,  as  we  have  seen,  con- 
clusive, evidence  as  agahist  the  grantees  and 
those  claiming  under  them  of  the  due  execu- 
tion and  validity  of  the  mortgage.  The  find- 
ing of  the  court  therefore,  that  the  mortgage 
was  never  executed  was  against  the  evidence, 
and  the  Judgment  must,  for  that  reason,  be 
reversed.  As  the  matters  assigned  as  errors 
of  law  will  probably  not  arise  on  another 
trial,  we  need  not  notice  them.  It  is,  how- 
ever, proper  to  remark  that  secondary  evi- 
dence of  the  contents  of  a  missing  document 
not  in  the  possession  of  the  adverse  party 
cannot  be  given  when  the  proof  shows  that 
there  is  a  person  who  might  probably  have 
It  and  of  whom  no  inquiry  has  been  made. 
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The  preliminary  proof  should  show  that  In- 
quiry has  been  made,  without  result,  of  every 
person  who,  according  to  the  evidence,  would 
be  likely  to  have  the  document,  or  to  know 
of  Its  whereabouts.  The  Judgment  appealed 
from  Is  reversed,  and  the  cause  remanded  for 
a  new  trial. 

We  concur:     BEATTY,  C.  J.;    GABOUT- 
TB,  J.;    HARRISON,  J.;    McFARLAND,  J. 


(lOT  Cal.  8) 

PAULY  T.  PAULY  et  al.    (No.  19,505.) 

(Supreme  Court  of  California.     April  4;  1895.) 

CoKPOKATioKS  —  Ratification  of  Ukacthorizbd 

Act— Assumpsit— DoccMBKTAKT  Etidcncb. 

1.  The  unauthorized  act  of  the  secretary  of 
a  corporation  cannot  be  ratified  at  a  spedal 
meeting  of  which  all  the  directors  were  not  no- 
tified. 

2.  Where  plaintiff  loaned  money  to  a  cor- 
poration, whicn  applied  the  same  to  its  own 
use,  he  may  recover,  though  the  notes  on  which 
the  loan  was  made  are  void  because  unauthor- 
ized. 

3.  The  unauthorized  notes  of  a  corporatirai, 
though  not  evidence  of  liability  on  the  express 
contract  appearing  on  the  face  thereof,  are  ad- 
missible to  show  that  the  money  which  they 
represent  was  furnished  by  plaintiff. 

4.  In  an  action  by  a  bank  against  a  corpo- 
ration on  an  account  it  appeared  that  it  was 
customary  for  the  manager  of  defendant  com- 
pany, when  bills  were  presented,  to  "O.  K." 
them,  and  that  they  were  then  presented  to  the 
bank,  paid  by  the  latter  in  the  same  manner  as 
checks,  and  charged  on  its  books  to  defendant's 
acconnt;  that  defendant  had  no  pass  book,  but 
at  stated  periods  the  bank  would  present  a 
statement,  and  surrender  the  paid  vouchers,  and 
that  these  were  transcribed  to  defendant's  ledg- 
er. Beld,  that  the  books  of  the  bank  and  the 
statements  in  defendant's  ledger  were  prima  fa- 
cie evidence  that  the  account  of  the  banic  was 
correct,  and  that  the  vouchers  were  admissible 
to_  show  that  the  sums  named  therein  were  ap- 
plied to  the  proper  use  of  defendant. 

5.  In  an  action  by  a  bank  against  a  corpo- 
ration for  money  loaned,  the  acts  and  admis- 
sions of  the  latter's  financial  managers  are  ad- 
missible against  it,  though  such  persons  are 
also  officers  of  the  hank. 

(Commissioners'  decision.  Department  2.  Ap- 
peal from  superior  court,  San  Diego  county; 
E.  S.  Torrance,  Judge. 

Action  by  Frederick  N.  Pauly,  receiver  of 
the  California  National  Bank  of  San  Diego, 
against  Charles  W.  Pauly,  assignee  of  the  San 
Diego  Cable  Railway  Company,  and  another. 
From  a  judgment  for  defendants,  plaintiff  ap- 
peals.    Reversed. 

M.  A.  Luce,  for  appellant  James  E.  Wad- 
bam,  for  respondents. 

HAYNES,  C.  The  complaint  contains  sev- 
eral causes  of  action,  the  first  four  being  up- 
on promissory  notes  alleged  to  have  been  exe- 
cuted by  the  San  Diego  Cable  Railway  Com- 
pany to  the  California  National  Bank  of  San 
Dieso,  aggregating  $57,330.  Another  cause  of 
action  is  for  attorneys'  fees  and  expenses  In 
a  certain  action  brought  by  the  bank  against 
the  cable  company  in  the  United  States  circuit 
court;   and  the  last  cause  of  action  is  for  the 


sum  of  $359,000,  for  moneys  alleged  to  have 
been  paid  by  the  bank  to  various  persons,  at 
the  request  of  the  cable  company,  for  Its  use 
and  benefit  anfl  upon  its  order.  The  $359,000 
includes  the  moneys  evidenced  by  the  prom- 
issory notes  sued  upon  In  the  antecedent 
counts.  The  answer  consists  of  specific  de- 
nials of  the  allegations  of  the  complaint,  and 
a  counterclaim  to  recover  the  sum  of  $50,000, 
the  alleged  value  of  certain  shares  of  the  cap- 
ital stock  of  the  cable  company,  and  the  fur- 
ther sum  of  $119,000  for  moneys  alleged  to 
hare  been  had  and  received  by  the  bank  to 
and  for  the  use  of  the  cable  company.  The 
cause  was  tried  by  the  court  without  a  Jury, 
and  the  court  found  against  the  plaintiff  up- 
on each  of  its  causes  of  action,  and  also 
against  the  defendants  upon  their  counter- 
claim, and  Judgment  was  entered  accordingly. 
This  appeal  Is  taken  by  the  plaintiff  from  the 
Judgment  against  him,  and  from  an  order  de- 
nying his  motion,  for  a  new  trial.  There  is 
no  appeal  from  the  Judgment  upon  the  coun- 
terclaim. The  bank  became  Insolvent  and 
suspended  business  November  12,  1891,  and 
the  cable  company  was  adjudged  Insolvent 
March  15,  1892. 

Appellant  specifies  certain  particulars  In 
which  the  findings  are  claimed  to  be  not  Jus- 
tified by  the  evidence,  but  the  principal  ques- 
tions arise  upon  rulings  mode  upon  questions 
of  evidence;  and  the  more  important  of  these 
hinge  upon  the  relations  existing  between 
these  corporations  through  their  respective 
boards  of  directors.  The  board  of  directors  of 
the  cable  company  consisted  of  Dare,  C!olllns, 
Havermale,  Palmerston,  and  FMsher.  Of  these, 
Dare,  Collins,  and  Havermale  were  officers 
and  directors  of  the  bank,  Havermale  being 
president  and  OoUlns  cashier,  while  Dare  was 
president  of  the  cable  company,  Havermale 
vice  president,  and  Collins  treasurer.  The 
promissory  notes  in  question  were  executed  ia 
the  name  of  the  cable  company  by  O'Brien, 
secretary,  but  he  does  not  appear  to  have  been 
authorized  to  do  so  by  any  previous  resolu- 
tion or  formal  direction  of  the  board,  nor  does 
there  appear  to  have  been  any  general  power 
conferred  by  the  board  upon  the  secretary  to 
execute  promissory  notes  or  other  obligations 
of  that  character  on  its  behalf.  It  is  claimed 
by  appellant,  however,  that  these  notes  were 
ratified  by  the  cable  company— Fh-st  by  a 
failure  of  that  company  to  dissent;  and,  sec- 
ond, by  express  action  of  the  board  of  direct- 
ors of  the  cable  company,  at  a  special  meet- 
ing held  November  28,  1891,  at  the  bouse  of 
Vice  President  Havermale,  at  which  meeting 
there  were  present  Havermale,  CSoUins,  and 
Palmerston,  of  whom  Palmerston  only  was 
not  Interested  in  the  bank;  Dare  being  ab- 
sent in  Europe,  and  Fisher  not  having  been 
notified.  As  evidence  of  such  ratification, 
plaintiff  offered  in  evidence  the  minutes  of 
said  special  meeting,  as  follows:  "On  motion 
of  Mr.  Palmerston,  seconded  by  Mr.  Collins, 
the  following  resolution  was  unanimously 
adopted:    'Resolved,  that  the  San  Diego  Cable 
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Railwa7,  a  corporation,  by  and  ttarongb  its 
board  of  directors,  regularly  assembled,  does 
hereby  acknowledge  and  agree  to  pay  the  smn 
of  $84,330.  being  due  the  Callfomia  National 
Bank  of  San  Diego,  and  evidenced  as  follows: 
One  note  of  $20,000.  dated  September  3,  1891. 
due  December  3,  1891;  one  note  of  $10,000, 
dated  September  3, 1891,  and  dne  December  3, 
1S91;  one  note  of  $10,130,  dated  September 
3,  1891,  and  dne  December  3,  1801;  one  note, 
$17,200,  dated  June  30,  1891,  and  dne  on  de- 
mand. The  sum  of  $27,000,  placed  to  the 
credit  of  the  S.  D.  Cable  Railway  Ca  In  their 
account  with  the  California  National  Bank, 
on  February  12,  1801,  being  carried  in  the 
form  of  a  note,  as  a  cash  item,  signed  by  Dare 
&  Collins,  for  $28,500;  also,  an  overdraft  for 
the  smn  of  $9.444.27,— the  total  principal  sum 
being  $93.774.27.' "  Counsel  for  plaintiff  also 
stated  that  be  expected  to  follow  with  farther 
evidence  going  to  show  that  the  cable  com- 
pany received  the  money,  and  that  it  went  in- 
to the  construction  of  the  road;  that  the  busi- 
ness had  been  transacted  at  the  bank;  that 
the  cable  company  obtained  its  money  there, 
and  that  these  notes  were  given  for  the  debt 
Several  objections  were  made  to  the  introduc- 
tion of  said  minutes,  to  the  eCFect  that  the 
meeting  was  not  called  by  competent  author- 
ity; that  it  was  not  held  at  the  office  of  the 
company;  that  the  minutes  6o  not  show  that 
notice  was  given  to  Fisher;  that  Fisher  was 
in  fact  not  notified;  and  that  two  of  the 
tlirce  directors  present  were  directors  of  the 
bank,  and  could  not  bind  the  cable  company 
by  an  acknowledgment  of  an  indebtedness  to 
the  bank. 

Appellant  does  not  rely  upon  the  authority 
of  the  secretary  to  execute  these  notes  to  sus- 
tain their  validity.  No  snch  authority  was 
shown;  and,  as  to  the  attempted  express  rati- 
fication, it  appearing  afBrmatively  that  the 
meeting  was  special,  and  ttiat  the  directMS 
were  not  all  notified,  the  meeting  was  not 
duly  assembled,  and  its  action  did  not  bind 
the  corporation  as  a  valid  corporate  act  Tlie 
other  objections  to  the  admission  of  the  min- 
utes as  an  express  ratification  of  the  execu- 
tion of  the  notes  need  not  be  considered.  Tlie 
court,  therefore,  did  not  err  in  the  exclusion 
of  the  resolution  as  evidence  of  express  rati- 
fication, nor  in  refusing  to  receive  the  prom- 
issory notes  in  evidence  in  support  of  the 
causes  of  action  based  thereon.  Whether 
tliey  could  be  received,  in  connection  with  oth- 
er evidence,  for  any  purpose,  need  not  be  con- 
sidered in  this  connection.  This,  boweTer,  is 
not  conclusive  of  the  right  of  the  plaintiff  to 
recover  for  money  loaned  or  advanced  by  the 
bank,  so  far  as  It  was  applied  to  the  proper 
uses  of  the  cable  company.  The  liability  of 
defendant  does  not  rest  upon  the  express  con- 
tract appearing  upon  the  face  of  these  notes, 
but  upon  the  right  of  the  lender  to  recover 
money  which  has  gone  to  swdl  tbe  assets  of 
the  cable  company.  If  the  bank  in  fact  fur- 
nished to  the  cable  company  moneys,  whether 
as  loans  upon  nnautbwlzed  promissory  notes 


or  iqran  account,  or  paid  money  tor  oonstmc- 
ti<xi  of  its  road,  or  In  discharge  of  its  l^al 
liabilities,  so  far  as  the  same  were  in  fact 
ai^lied  to  the  proper  use  and  benefit  of  tbe 
cable  company,  snch  moneys  may  be  recov- 
ered by  tbe  plaintiff  to  tbe  extent  to  wbich 
they  have  not  been  repaid.  Plaintiff  In  the 
last  ODunt  of  his  complaint  pleaded  facts 
which,  if  proved,  would  entitle  bim  to  snch  a 
recovery.  In  support  of  this  proposition  see 
tbe  following  authorities:  Mor.  Priv.  Carp. 
55  526,  616,  715;  Gardner  v.  BuUer,  30  N.  J. 
Eq.  702,  721,  724;  OU  Ca  v.  Marbury,  91 
IT.  S.  587;  Railroad  Co.  v.  Spreckles,  65  Cal. 
193.  3-Pac.  661,  802;  Sceley  v.  Lumber  Co., 
58  Cal.  22.  In  Railroad  C&  v.  Simpson,  2S 
Fed.  214,  it  was  held  that  the  corporation  must 
account  to  the  contractor  for  benefits  rec^red 
under  an  ultra  vires  contract,  with  interest  on 
the  amount  found  to  have  been  doe  when  tbe 
wortc  was  stopped.  In  Leavenworth  Co. 
Com'rs  V.  Chicago,  B.  I.  &  P.  Ry.  Ca,  134 
U.  S.  688,  707,  10  Sup.  Ct  706,  Mr.  Justice 
Blatchford,  speaking  for  the  court,  said:  "I 
am  unable  to  see  anything  in  the  fact  that 
some  of  the  same  men  were  fonnd  to  be  trus- 
tees In  this  deed  and  directors  In  tbe  Rock 
Island  Company,  and  that  directors  In  tbe 
Southwestern  Company  were  also  directors  in 
the  Rock  Island  Company,  which  sbould  block 
the  coarse  of  justice,  paralyze  the  power  of 
the  court,  and  deprive  the  creditor  (x>rpora- 
tion  of  all  remedy  for  the  enforcement  of  its 
lien.  If  it  could  show  that  tbe  Southwestern 
Company  did  not  owe  this  interest,  or  that  tbe 
Rock  Island  Company  had  In  Its  bands  tlie 
means  of  the  Southwestern  Company  to  meet 
this  obligatltm,  and  that  by  reason  of  collusion 
between  those  who  controlled  both  compa- 
nies this  fact  was  suj^ressed  or  concealed,  it 
would  present  a  strong  case  for  relief.  But 
this  would  be  actual  fraud,  and  me  not  nec- 
essarily growing  out  of  tbe  influence  of  tbe 
Rock  Island  directory  over  that  of  the  South- 
western. Notwithstanding  this  commingling 
of  officers,  the  corporations  were  distinct  cor- 
poraticms.  Tliey  had  a  right  to  make  con- 
tracts with  each  other  in  their  corporate  ca- 
pacities, and  they  could  sue  and  be  sued  by 
each  other  in  regard  to  these  contracts;  and 
the  question  is  not,  could  they  do  these  things? 
but,  have  the  relations  of  the  parties— the 
trust  relations.  If,  indeed,  such  existed — been 
abused  to  the  serious  lojury  of  the  Soatb- 
westem  Company?"  The  money  that  was 
paid,  from  whomsoever  it  was  obtained,  was 
obtained  by  and  disbursed  through  the  pnq;>- 
er  financial  officer  of  the  cable  company,  viz. 
its  treasurer,  through  the  agency  of  the  bank, 
and,  if  applied  to  the  proper  uses  of  that  com- 
pany, there  at  once  arose  an  Implied  prom- 
ise to  repay  it 

The  remaining  controversies,  so  far  as  tbey 
Involve  the  rulings  of  the  court  uix>n  ques- 
tions of  evidence,  require  a  general  statement 
of  the  facts  disdosed  by  tbe  record.  The 
bank  was  In  existence  before  the  cable  com- 
pany was  oisanized.     Who  the  stockboldov 
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of  the  cable  company  were,  aside  from  the  di- 
rectors. Is  not  disclosed.  It  is  shown  that  on 
February  15, 1890,  certificate  No.  2,  500  shares, 
was  issued  to  Collins,  and  certificate  No.  3  to 
Dare,  for  500  shares,  and  to  Palmerston  July 
8,  1890,  100  shares;  that  Fisher  originally 
hdd  500  shares,  but  on  March  17,  1890,  he 
sold  all  but  1  share  to  Dare  and  Collins.  Dur- 
ing part  of  the  time  covered  by  these  transac- 
tions, Collins  was  cashier  of  the  bank,  and 
part  of  the  time  president,  and  all  of  the  time 
treasurer  of  the  cable  company.  Dare  and 
Havermale  were  also  directors  of  the  bank, 
and  were  also  president  and  vice  president, 
respectively,  of  the  cable  company,  and  Pal- 
merston and  Fisher,  who  were  not  connected 
with  the  bank,  were  the  remaining  directors, 
Fisher  being  the  general  manager.  An  ac- 
count was  opened  by  the  bank  with  the  cable 
company,  and  all  moneys,  whether  acquired 
by  loans  or  otherwise,  were  credited  to  the 
company's  account  by  the  bank  as  deposits. 
Fisher  had  charge  of  the  construction  and 
general  business,  and  bills  and  accounts  of 
labor  and  materials  were  presented  to  him, 
he  would  "O.  K."  them,  signing  his  name 
thereto,  and  direct  the  holder  to  go  to  the 
bank  for  payment;  and  these  bills,  accounts, 
time  warrants  of  the  laborers,  etc.,  were  paid 
by  the  teller  of  the  bank  as  though  they  were 
checks,  stamped  "Paid,"  and  charged  to  the 
company's  account.  From  the  organization 
of  the  cable  company,  through  all  these  trans- 
actions, J.  E.  O'Brien  was  bookkeeper  of  that 
company,  and  during  the  latter  part  of  the 
time  was  also  its  secretary.  The  company 
had  no  pass  book  as  a  depositor,  but  generally 
twice  a  week  the  bank  wduld  deliver  to 
O'Brien  a  statement  of  the  company's  ac- 
count, and  surrender  the  paid  vouchers,  and 
from  these  statements  and  vouchers  O'Brien 
kept  a  ledger  accoimt  with  the  bank  in  the 
books  of  the  company,  which  was  thus  prac- 
tically a  rescript  of  the  bank's  books.  Some 
of  the  machinery  was  purchased  by  Dare,  and 
the  bills  for  such  did  not  pass  through  Fish- 
er's bands,  but  would  be  audited  and  settled 
for  at  the  bank;  and  part  of  the  time,  instead 
of  giving  time  checks  to  laborers,  a  pay  roll 
would  be  made  out,  and  money  to  pay  the 
same  would  be  drawn  from  the  bank  in  bulk, 
and  a  check  would  be  the  voucher  in  such 
case,  but  by  whom  drawn  does  not  appear. 
At  the  time  of  the  trial,  Dare  had  long  been 
absent  In  Europe,  Collins  was  dead,  and  two 
of  the  three  bookkeepers  of  the  bank  who 
made  entries  In  the  company's  account  In  the 
books  of  the  bank  were  absent  from  the  state. 
The  cashier  of  the  bank  and  the  bookkeeper 
who  had  charge  of  the  general  books  of  the 
bank  testified  as  to  the  manner  in  which  the 
accounts  were  kept,  and  'Brimhall,  one  of  the 
three  who  kept  the  books  in  which  this  ac- 
count appeared,  testified  to  the  handwriting 
of  the  absent  bookkeepers,  as  yrdl  as  hla  own, 
that  the  entries  were  made  in  the  usual 
course  of  business  on  the  day  of  the  several 
transactions,  as  they  occurred,  and  that  he  be- 


lieved the  account  to  be  correct.  Some  tes- 
timony was  also  given  by  one  or  more  other 
parties  who  had  settled  their  private  ac- 
counts with  the  bank  and  found  the  bank's 
accounts  to  be  correct.  The  court  eventually 
received  in  evidence,  first,  the  statements  of 
account  furnished  to  the  bookkeeper  of  the 
cable  company  by  the  bank,  and  afterwards 
the  ledger  of  the  cable  company,  showing  the 
account  with  the  bank  made  up  from  said 
statements;  but  refused  to  receive  in  evidence 
the  books  of  the  bank  iand  the  vouchers  re- 
turned to  the  cable  company's  bookkeeper 
with  the  statements.'  PlaintifT  again  offered 
in  evidence  each  of  the  notes  set  out  in  the 
complaint,  and  these  were  again  excluded. 
Plalntlft  then  offered  in  evidence  the  note  of 
$17,200,  dated  June  30,  1891,  as  explanatory 
of  an  item  of  the  same  date  and  amount  ap- 
pearing in  the  statement  admitted  in  evidence, 
said  item  being,  "Note  for  $17,200,"  for  the 
purpose  of  showing  that  that  entry  was  of 
the  note  offered;  and  that  note  was  there- 
upon received  In  evidence.  The  ledger  ac- 
count of  the  cable  company,  which  was  re- 
ceived In  evidence,  showed  that  said  credit, 
"Note  for  $17,200,"  was  carried  through  the 
stated  accounts  to  the  final  balance  as  a  credit 
to  that  amount,  and  these  statements  also 
showed  a  final  balance  or  overdraft  against 
the  cable  company  of  $9,444.27.  This  bal- 
ance, added  to  the  credit,  "Note  for  $17,200," 
makes  $26,044.27,  and  for  this  amount  appel- 
lant insists  he  should  have  had  judgment,  and 
that  the  finding  that  the  cable  company  was 
not  Indebted  to  the  bank  in  any  sum  whatever 
is  not  justified  by  the  evidence;  and  this  con- 
tention I  think  must  be  sustained. 

The  evidence  was  meager  in  regard  to  the 
financial  resources  of  the  cable  company.  Mr. 
Fisher  testified,  when  called  by  defendants, 
that:  "Collins  and  Dare  looked  after  the 
financial  part  of  the  road  entirely,  and  I  nev- 
er saw  any  of  the  accounts  after  I  passed 
on  the  bills,  as  I  have  stated  here  before.  I 
would  *0.  K.'  them,  and  that  is  the  last  I 
would  ever  see  of  them."  That  he  did  not 
examine  the  books.  That  he  had  implicit 
confidence  in  Mr.  Dare  and  Mr.  Collins. 
That  after  the  failure  of  the  bank  he  only 
knew  of  any  balance  being  due  the  bank 
through  repoi-ts  in  the  newspapers,  but  he 
never  said  anything  to  the  oflScers  of  the 
bank  about  it.  That,  prior  to  the  failure  of 
the  bank,  he  heard  rumors  that  the  bank  was 
carrying  the  cable  company,  and  the  officers 
of  the  bank  denied  it,  and  said  the  cable 
company  had  a  balance  In  the  bank.  When 
these  conversations  occurred  does  not  appear, 
but  it  does  appear  that  after  March  17,  1890, 
he  held  but  1  share  of  stock,  having  sold 
499  shares  to  Collins  and  Dare,  and  admitted 
that  after  that  time,  though  he  remained  a 
director,  he  bad  no  financial  interest  in  the 
corporation,  and  gave  that  as  the  reason  why 
he  made  no  Inquiries  as  to  the  truth  of  the 
newspapers'  reports,  after  the  bank's  failure, 
to  the  effect  that  the  cable  company  owed 
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the  bank  "ninety-odd  thousand  dollars."  It 
would  therefore  appear  probable,  at  least, 
that  the  former  Inquiries  were  made  in  the 
early  stages  of  the  work.  All  the  notes  men- 
tioned in  the  record  were  made  after  Fisher 
parted  with  his  Interest  in  the  corporation. 
It  further  appeared  that,  though  Mr.  Fisher 
had  procured  the  books  for  the  bookkeeper 
in  which  to  keep  the  company's  accounts,  he 
had  never  looked  into  them,  or  sought  to  in- 
form himself  of  the  state  of  the  company's 
accounts.  In  Morse  on  Banks  and  Banking 
(3d  Ed.,  p.  613,  {  295)  it  Is  said:  "The  sound 
rule  would  seem  to  be  that  the  depositor's 
bank  book,  if  it  has  been  returned  to  him, 
and  he  has  not  within  a  reasonable  time  ob- 
jected to  it,  should  be  regarded  as  prima  fa- 
de evidence  of  the  way  the  account  stood 
between  him  and  the  bank  at  the  date  of  the 
last  balancing.  It  settles  the  presumption  in 
the  case,  and  leaves  the  onus  on  the  party 
disputing  it"  This  prima  facie  evidence  was 
not  rebutted,  and  Judgment  for  the  sum  stat- 
ed should  have  been  for  the  plaintiff. 

There  are  other  grounds  justifying  a  re- 
versal, and,  as  they  Involve  questions  which 
will  doubtless  arise  upon  another  trial,  they 
should  be  noticed. 

The  vouchers  delivered  with  the  state- 
ments to  the  cable  company -are  not  only 
prima  facie  evidence  of  the  payment  by  the 
bank  of  the  several  sums  named  in  them,  but 
these  payments,  having  been  made  principal- 
ly upon  bills  certified  by  the  general  man- 
ager, to  that  extent,  at  least,  furnished  sat- 
isfactory evidence  that  the  money  paid  there- 
on was  in  fact  applied  to  the  proper  use  and 
benefit  of  the  cable  company;  and,  as  we 
have  already  held  that  the  plaintiff  could 
not  recover  upon  the  notes  alone,  because 
of  their  unauthorized  execution,  such  evi- 
dence was  material  and  important  to  the 
plaintiff,  and  he  was  prejudiced  by  the  ex- 
clusion of  these  vouchers. 

The  court  also  erred  in  excluding  the  books 
of  the  bank.  The  first  objection  to  this  evi- 
dence argued  by  counsel  for  respondents  in 
his  brief  Is  that  these  books  were  not  "kept 
in  the  regular  and  usual  order  of  business," 
because  the  cable  company  had  no  pass  book, 
and  because  the  money  was  not  paid  out  up- 
on checks,  but  upon  bills,  etc.  Whether  or 
not  there  was  a  pass  book  in  no  wise  affected 
or  changed  the  mode  of  keeping  the  bank's 
accounts.  The  statements  rendered  to  the 
cable  company's  bookkeeper  showed  the  de- 
posits, as  well  as  the  payments,  in  the  same 
manner  as  if  written  up  in  the  pass  book. 
That  payments  were  made  upon  bills  Instead 
of  checks  could  not  affect  the  correctness  of 
the  accounts,  the  bills  being  treated  as 
checks.  I  think  the  preliminary  evidence 
was  sufficient  to  authorize  the  admission  of 
the  books  of  the  bank,  especially  in  view  of 
the  fact' that  statements  of  the  bank's  ac- 
count had  been  regularly  furnished  to  the 
cable  company,  thus  giving  it  the  opportunity 
to  examine  it  and  investigate  Its  correctness. 


These  statements,  being  In  evidence,  and  no 
objection  having  at  any  time  been  made  to 
them,  furnished  at  least  prima  facie  evidence 
that  the  account  of  the  bank  was  correct. 
The  interest  of  Dare  and  Collins  as  offlcos 
of  the  bank  does  not  seriously,  if  at  all, 
affect  this  question.  Their  interest  on  be- 
half of  the  bank  was  not  greater  than  in 
transactions  with  any  other  customer,  and 
it  is  well  settled  that  books  of  account  kept 
by  banks  are  admissible  in  evidence.  See 
McLennan  v.  Bank,  87  Cal.  569,  575,  25  Pac. 
760,  and  cases  there  cited.  The  int^est  of 
parties  to  a  transaction  Invites  scrutiny  Just 
as  the  Interest  of  a  witness  invites  scrutiny; 
but  such  interest  goes  only  to  the  weight  of 
the  testimony,  not  to  its  admissibility.  Even 
when  a  party  was  disqualified  as  a  witness, 
because  of  his  interest,  he  was  permitted  to 
testify  to  the  correctness  of  his  account,  and 
put  that  in  evidence. 

It  has  been  seen  that  the  notes  upon  which 
the  first  four  counts  are  based,  not  having 
been  executed  by  proper  authority,  are  not 
evidence  of  a  liability  upon  the  express  con- 
tract appearing  upon  their  face;  but,  as  it  is 
also  true  that  if  the  money  represented  by  or 
named  in  the  notes  was  furnished  by  the 
bank,  and  was  received  by  and  applied  to 
the  proper  use  and  benefit  of  the  cable  com- 
pany, plaintiff  is  entitled  to  recover  the  same, 
the  question  arises  whether  the  notes  are 
admissible  in  evidence  for  the  purpose  of 
showing  that  the  money  represented  by  them 
was  furnished  by  the  bank.  The  record  does 
not  disclose  the  circumstances  under  which, 
nor  by  whose  direction,  the  secretary  execut- 
ed the  notes.  It  does  appear,  however,  that 
Collins  and  Dare  were  intrusted  with  the 
management  of  the  finances  of  the  cable  com- 
pany, and  the  only  evidence  in  the  record 
showing  that  money  was  received  from  any 
other  source  than  the  bank  was  given  by  Mr. 
Fisher,  to  the  effect  that  be  understood  that 
the  money  was  borrowed  in  the  East;  that 
he,  Collins,  and  Dare  each  made  notes  indi- 
vidually, the  other  two  becoming  Indorsers, 
and  he  thought  that  in  this  way  about  $100,- 
000  was  raised,  and  that  he  did  not  know  of 
the  cable  company  borrowing  In  its  own 
nama  The  stumbling  block  in  this  case, 
however,  seems  to  have  been  the  double  re- 
lation or  agmcy  of  Collins,  Dare,  and  HavMV 
male,  being  at  the  same  time  ofilcers  and  di- 
rectors in  both  corporations.  In  Mining  Co. 
v.  Senter,  26  Mich.  73,  Capt  Fnie  was  the 
agent  of  the  Adams  Company,  and  also  of 
the  South  Pewabic  Company.  Frue  sold  to 
Senter  certain  timber  belonging  to  the  Adams 
Company,  in  payment  of  a  bill  which  the 
Pewabic  Company  owed  to  Senter,  in  order 
that  the  latter  company  shonld  be  given  ad- 
ditional credit,  and  this  action  was  brought 
by  the  plaintiff  against  the  defendant  for 
taking  said  timber.  After  discussing  other 
questions,  Mr.  Justice  Campbell  said:  "The 
question  next  arises,  how  far  the  double 
agency  of  Captain  Frue  affected  his  relations 
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to  bla  employers  and  to  third  persons.  It 
was  claimed  that,  upon  the  principle  that  a 
man  cannot  contract  with  himself,  and  can- 
not occupy  positions  involring  a  conflict  of 
duties,  all  of  his  dealings  whereby  the  prop- 
erty of  one  company  was  transferred  to  or 
used  for  the  other  should  be  held  unlawful. 
There  is  no  validity  in  such  a  proposition. 
The  authority  of  agents  may,  where  no  law 
is  violated,  be  as  large  as  their  employers 
choose  to  malice  it  There  are  multitudes  of 
cases  where  the  same  person  acts  under  pow- 
er from  different  principals  i,n  their  mutual 
transactions.  Every  partnership  involves 
such  double  relations.  Every  survey  of 
boundaries,  by  a  surveyor  jointly  agreed  up- 
on, would  come  within  similar  difficulties. 
It  is  only  where  the  agent  has  personal  in- 
terests conflicting  with  those  of  his  principal 
that  the  law  requires  peculiar  safeguards 
against  his  acts.  There  can  be  no  presump- 
tion that  the  agent  of  two  parties  will  deal 
unfairly  with  either.  And  when  both  delib- 
erately put  him  in  charge  of  their  separate 
concerns,  and  there  is  any  lUtelihood  that  he 
may  have  to  deal  with  the  rights  of  both  in 
the  same  transactions,  instead  of  lessening 
his  powers,  it  may  become  necessary  to  en- 
large them  far  enough  to  dispense  with  such 
formalities  as  one  man  -v^ould  use  with  an- 
other, but  which  could  not  be  possible  for 
a  single  person  to  go  through  with  alone." 
Collins  and  Dare  were  not  the  bank,  though 
they  were  its  agents;  and  in  an  action  by 
the  bank,  or  its  receiver,  it  is  not  perceived 
why  their  acts  and  admissions  as  the  agents 
of  the  cable  company,  in  charge  of  its  finan- 
cial affairs,  are  not  admissible  In  evidence 
against  it  in  relation  to  those  matters  that 
were  intrusted  to  their  management  by  the 
latter  company.  If  they  bad  procured  the 
money  from  another  bank,  with  which  they 
were  not  connected,  assuming  that  the  notes 
were  executed  by  the  secretary  by  their  di- 
rection, I  think  It  would  not  be  contended 
that  the  notes  were  inadmissible  in  evidence, 
in  connection  with  the  other  facts,  for  the 
purpose  of  showing  that  the  payee  was  the 
party  lending  the  money. 

I  think  the  Judgment  and  order  should  be 
reversed,  and  a  new  trial  granted. 

We  concur:     SEARLS,  C;   BELCHER,  C. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  and  or- 
der appealed  from  are  reversed,  and  a  new 
trial  granted. 

(107  Cal.  78) 

Ex  parte  TYLER.     (No.  21,176.) 
(Supreme  Court  of  California.     April  5,  1895.) 

DiSBARMBNT  OP  ATTOHNBT. 

In  a  proceeding  to  disbar  an  attorney, 
brocght  under  Code  Civ.  Proc.  S  287,  subd.  2, 
authorizing  the  court  to  remove  or  suspend  an 
attorney  when  gnilty  of  any  violation  of  his 
profesBtonal  duties,  it  is  no  defense  that  the  vio- 
lations of  the   professional  obligations  or  the 
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professional  delinquencies  charged  against  the 
attorney  may  render  him  liable  to  a  criminal 
prosecution,  or  that  his  conviction  therefor  is 
barred  by  the  statute  of  limitations. 

In  bank. 

Habeas  corpus  by  Gteorge  W.  Tyler.  Writ 
discharged. 

Geo.  W.  Tyler,  in  pro.  per. 

PER  CURIAM.  By  the  Judgment  of  this 
court,  made  December  3,  1886,  the  petitioner 
was  suspended  from  the  right  to  practice 
law  for  the  period  of  two  years,  and  until 
the  payment  of  a  certain  Judgment  against 
him  in  favor  of  J.  M.  Hogan.  71  Cal.  353, 
12  Pac.  289,  and  13  Pac.  109.  A  motion  made 
by  him  in  1889  for  a  modification  of  this 
Judgment  was  denied.  78  Oal.  307,  20  Pac. 
674.  In  October,  1894,  the  petitioner  appear- 
ed In  the  superior  court  of  Alameda  county, 
Hon.  John  Ellsworth  presiding,  for  the  pur- 
pose of  making  a  motion  in  a  cause  pending 
in  said  court,  and  was  Informed  by  the  Judge 
that  he  would  not  be  pennltted  to  make  said 
motion  or  practice  law  in  said  court  as  an  at- 
torney until  he  should  exhibit  satisfactory 
proof  that  he  had  paid,  or  caused  to  be  paid, 
the  aforesaid  Judgment  in  favor  of  Hogan. 
The  petitioner,  however,  insisted  that  he  had 
a  right  to  practice  law,  and  appear  as  aa.  at- 
torney in  said  court,  without  making  such 
proof,  and  thereupon,  without  leave  of  the 
court,  and  in  contempt  of  its  authority,  made 
a  motion  in  said  cause,  for  which  he  was  ad- 
Judged  by  the  said  court  guilty  of  contempt, 
and  was  sentenced  to  pay  a  flne,  and,  in  de- 
fault thereof,  to  be  Imprisoned  until  the 
same  was  paid,  or  was  satisfied  at  the  rate 
of  one  dollar  per  day.  Petitioner,  having 
been  taken  In  custody  by  the  sheriff  tinder 
a  warrant  of  commitment  issued  upon  this 
order,  has  sued  out  the  present  writ  of  ha- 
beas corpus. 

The  former  Judgment  of  this  court  that  the 
petitioner  had  been  "guilty  of  a  violation  of 
his  duty  as  attorney  and  counselor,  and  of 
his  oath  of  ofitce  as  such,"  is  a  Judicial  de- 
termination of  that  fact,  by  reason  of  which 
this  court  is  estopped  from  any  investigation 
of  the  sufficiency  of  the  proofs  to  establish  the 
charge,  or  of  the  legal  effect  of  those  proofs; 
and  the  subsequent  d«nial  of  the  petitioner's 
motion  for  a  modification  of  this  Judgment 
was  a  determination  that  the  court  did  not 
exceed  Its  authority  in  rendering  Judgment, 
and  is  equally  an  estoppel  against  its  re- 
examination. It  is,  however,  contended  by 
the  petitioner  in  support  of  his  application 
that  this  court  never  had  any  Jurisdiction  to 
entertain  the  proceedings  for  his  disbar- 
ment, and  that  the  judgment  therein  for  his 
suspension  from  practice  is  for  that  reason 
not  entitled  to  any  consideration.  If  the  pe- 
titioner Is  correct  in  this  proposition,  his  fur- 
ther contention  as  to  the  order  of  the  supe- 
rior court  committing  him  for  contempt  tor 
his  disregard  of  that  Judgment  is  also  cor- 
rect.    Having  been  once  admitted  to  prac- 
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tice  law  in  all  the  conrts  of  this  state,  a 
court  could  not  adjudge  him  guilty  of  con- 
tempt for  the  meie  act  of  i»ractlcing  law  in 
Its  presence.  The  grounds  uiged  by  the  pe- 
titioner in  support  of  this  contention  are  that 
the  transactions  which  were  alleged  In  sup- 
port of  the  charges  against  him  constituted 
felonies,  viz.  embezzlement  and  subornation 
of  perjury;  that  be  could  not  be  convicted 
of  these  offenses  except  by  the  T«dlct  of  a 
Jury;  that  this  court  could  not  entertain  a 
motion  for  his  disbarment  on  account  of 
these  transactions  until  aft«  such  convic- 
tion had  beai  had;  that  at  the  time  the  pro- 
ceedings for  his  disbarment  were  instituted 
his  conviction  for  the  offenses  had  been 
barred  by  the  statute  of  limitations;  and 
that,  as  no  conviction  could  be  had  therefor, 
this  court  had  no  Jurisdiction  to  hear  the 
charges.  It  has  been  held  in  many  cases, 
and  the  rule  is  perhaps  sustained  by  the 
weight  of  authority,  that  when  an  attorney 
has  violated  the  laws  of  the  state  in  a  matter 
distinct  from  his  professional  conduct,  when 
the  act  or  offense  is  committed  in  his  private 
capacity,  and  not  by  virtue  of  his  olHce  as 
an  attorney,  courts  will  not  entertain  any 
proceedings  for  his  disbarment  until  after 
he  shall  have  been  convicted  of  the  offense 
charged.  In  Tllden's  Case  (Cal.)  K  Pac.  687, 
the  charge  against  him  was  of  an  act  wholly 
disconnected  with  his  oath  or  duty  as  an  at- 
torney, nor  was  the  act  alleged  to  have  been 
committed  in  the  discharge  of  any  profes- 
sional relation;  and  we  held  that,  as  we  had 
no  Jurisdiction  to  try  htai  for  the  offense 
charged,  we  would  not  entertain  a  motion  to 
suspend  or  remove  him  tor  the  commission 
of  the  offense  until  after  his  conviction,  and 
that  we  would  not  anticipate  his  trial  for  the 
offense  by  taking  proceedings  for  his  dis- 
barment Whether  in  such  a  case  the  court 
would,  under  any  circumstances,  entertain  a 
motion  for  disbarment  when  no  conviction 
had  been  had,  was  left  an  open  question,  and 
is  not  involved  in  the  present  case.  See, 
however,  Weeks,  Attys.  at  Law,  S  80;  State 
V.  WintMi,  11  Or.  456,  5  Pac.  337;  Ex  parte 
W^all,  107  U.  S.  205,  2  Sup.  Ct  569.  The  case 
last  cited  shows  that  the  petitioner's  objec- 
tion that  he  was  deprived  of  his  office  as  at- 
torney "without  due  process  of  law"  is  un- 
tenable. See  also,  to  the  same  effect,  Hal- 
linger  V.  Davis,  146  U.  S.  314, 13  Sup.  Ct.  105. 
If,  however,  an  attorney  Is  charged  with  a 
violation  of  bis  professional  obligations, 
either  to  his  client  or  to  the  court,  or  with 
professional  delinquency  In  matters  pertain- 
ing peculiarly  to  the  relations  between  him 
and  his  client.  It  is  no  defense  to  a  proceed- 
ing for  his  suspension  or  disbarment  that 
the  same  transactions  may  render  him  liable 
to  a  criminal  prosecution.  The  court  Is  au- 
thorized to  strike  him  from  its  roll  of  at- 
torneys, notwithstanding  the  same  cause 
may  form  a  basis  for  an  Indictment.  Its 
power  In  this  respect  is  not  suspended  until 
after  his  conviction,  although  tlie  court  may 


in  Its  discretion  withhold  the  exercise  of 
this  power,  as  the  facts  of  any  particular 
case  may  suggest  would  be  appropriate. 
Upon  this  proposition  it  was  said  in  Tread- 
well's  Case,  67  Cal.  358,  7  Pac.  724:  "In  the 
exerdse  of  this  power  the  court  deals  with 
the  attorney  only  as  an  officer  of  the  court  in 
investlgnting  charges  against  him  for-  the 
purpose  of  determining  whether,  under  the 
proofs,  he  is  a  fit  person  to  be  allowed  to 
continue  to  practice  as  an  attorney  and  coun- 
selor In'  the  conrts  under  the  license  which 
has  been  granted  to  him,  and  not  for  the  pur- 
pose of  Judging  whether  he  Is  guilty  of  the 
commission  of  a  crime  for  which  he  ought  Vt 
be  convicted  and  punished.  That  can  only 
be  done  in  a  criminal  coiut  of  competent  Ju- 
risdiction by  due  process  of  criminal  law. 
Previous  conviction  of  a  crime  Is  not  neees- 
.  sary  to  a  proceeding  to  disbar  an  attorney. 
If  an  attorney  be  found  by  a  court  guilty  of 
acts  Indicating  profes^onal  moral  depravity, 
the  court  can,  without  previous  conviction 
of  a  criminal  offense,  prevent  the  repetition 
of  such  official  acts  by  taking  away  the  license 
under  which  they  have  been  committed."  In 
Stephens'  Case.  102  Cal.  264,  36  Pac.  586, 
we  held  that  we  would  not  entertain  a 
charge  against  an  attorney  at  the  Instance 
of  a  client  who  claimed  that  he  had  failed 
to  pay  over  certain  moneys  that  had  been 
collected  until  the  client  had  first  established 
his  claim  against  the  attorney. 

The  provisions  in  the  Code  of  Civil  Pro- 
cedure for  the  disbarment  of  an  attorney 
are  based  upon  these  principles.  Subdivi- 
sion 1  of  section  287  renders  his  conviction 
of  a  felony  or  misdemeanor  involving  moral 
turpitude  a  groimd  for  his  disbarment,  wheth- 
er such  offense  was  committed  In  his  private 
capacity  or  by  virtue  of  his  professional  re- 
lation. The  provisions  of  the  two  succeed- 
ing sections,  that  the  clerk  of  the  court  in 
which  such  conviction  is  had  shall  transmit 
a  copy  of  the  record  to  the  supreme  court, 
and  that  upon  the  receipt  thereof  proceedings 
must  be  taken  for  his  removal,  leave  this 
court  no  alternative,  under  section  298,  to 
striking  his  name  from  the  roll  of  attorneys. 
Subdivision  2  of  section  287  authorizes  the 
court  to  take  action  for  the  removal  or  sus- 
pension of  an  attorney  whenever  he  Is  shown 
to  have  been  guilty  of  "any  violation  of  the 
oath  taken  by  him,  or  of  his  duties  as  such 
attorney."  There  is  no  limitation  upon  the 
power  of  the  court  to  entertain  a  motion  un- 
der this  subdivision  for  the  removal  or  sus- 
pension of  an  attorney,  nor  is  it  required 
to  defer  its  action  until  after  the  conviction 
of  the  attorney  of  a  charge  which  might  be 
sustained  by  the  same  evidence. 

An  examination  of  the  proceedings  under 
which  the  petitioner  was  suspended,  and  also 
of  the  opinion  of  the  court  rendered  therein, 
shows  that  the  charges  against  him  were 
brought  under  subdivision  2  of  section  28T. 
There  was  no  accusation  that  he  had  been 
convicted  of  any  offense,  nor  was  it  sought 
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to  convict  him  of  any  offense.  The  charges 
against  him  were  of  the  violation  of  bis 
duties  as  attorney  and  counselor,  and  of  un- 
professional conduct.  Whether  the  evidence 
offered  in  support  of  these  charges  would 
have  sustained  an  indictment  or  not  was 
Immaterial,  nor  was  this  question  considered 
by  the  coiut.  The  court  found  that  the  evi- 
dence was  saSdent  to  sustain  the  charges, 
and  under  subdivision  2  of  section  287  its 
Jurisdiction  to  entertain  the  charges  and  to 
render  the  judgment  it  pronounced  must  be 
regarded  as  unquestioned.  The  same  prin- 
ciples which  authorize  the  court  to  entertain 
charges  against  an  attorney  of  violating  his 
professional  duties,  irrespective  pf  any  civil 
or  criminal  proceedings  against  him,  render 
the  bar  of  the  statute  of  limitations  against 
a  civil  or  criminal  proceeding  an  immaterial 
element.  The  statute  of  limitations  never 
deprives  a  court  of  Jurisdiction,  even  In  cases 
where  it  is  a.  defense  to  the  action  or  pro- 
ceeding. The  writ  is  discharged,  and  the  pe- 
titioner remanded  to  the  custody  of  the  sber^ 
iff. 


<S  Cal.  Uorep.  6J 

In  re  BURDICK'S  BSTATB.    (Nau  15,8691)  a 

(Supreme  Court  of  California.     April  2,  1895.) 

SiTTLBMEBT  OI  ESTATE — APFSAL  BT  EXECDTOB — 

UlSTRIBDTION  TO  TKn8THKS — RIGHTS  OF  SOLB 

LbOATBE — COMMUMITT  FBOPEBTT. 

1.  An  executor,  who  has  appealed  from  all 
of  a  decree  made  in  the  final  settlement  and  dis- 
tribution of  the  estate,  except  that  part  settling 
such  executor's  account  with  the  estate,  can- 
not, on  such  appeal,  object  that  the  funds  in  his 
hands  were  found  to  be  community  property, 
and  distributed  accordingly. 

2.  A  distribution  of  a  part  of  a  devised  es- 
tate to  trustees  at  the  special  reqnest  of  the  sole 
derisee  will  not  be  declared  void  on  appeal  be- 
cause the  record  fails  to  show  tiiat  such  trus- 
tees established  a  legal  claim  to  the  property. 

3.  Under  Civ.  Code,  g  1402,  the  probate 
court  has  jurisdiction  to  declare  certain  prop- 
erty devised  to  testator's  son  to  be  community 
property,  and  to  distribute  it  to  the  wife,  who 
is  not  a  legatee  or  derisee. 

4.  The  additional  right  acquired  in  com- 
munity property  by  either  the  husband  or  the 
wife  upon  the  death  of  the  other  is  acquired  by 
inheritance.     Civ.  Code,  §§  1383-1402. 

5.  Persons  claiming  to  be  trustees  of  a  de- 
vised estate,  but  who  are  neither  heirs,  devi- 
sees, nor  legatees,  and  who  liave  presented  no 
claim  against  the  estate,  cannot  appeal  from,  a 
decree  rendered  in  the  final  settlement  of  the 
estate. 

6.  An  appeal  cannot  be  taken  from  an  ot^ 
der  of  the  proI>ate  court  refusing  to  postpone 
the  final  decree. 

7.  A  surviving  wife  cannot  be  deprived  of 
her  rights  in  commnnity  property  by  an  act  of 
the  husband  subjecting  sncb  property  to  the 
control  of  trustees  for  the  use  of  ottiers. 

Department  2.  Appeal  from  superior 
court,  Alameda  county;  John  Ellsworth, 
Judge. 

Appeals  by  the  executor  of  the  estate  of 
Stephen  Powell  Burdiclt,  deceased,  by  A  W. 
Bnrdick  and  A.  M.  Sutton  as  trustees,  and 
tqr  A  W.  Burdick  Individually,  from  a  de- 

*  Rehearing  granted. 


cree  rendered  in  the  final  settlement  of  the 
estate,  distributing  one-half  of  the  funds  In 
the  executor's  hands  to  the  wife  as  her  In- 
terest In  the  community  property.  Appeal 
of  the  trustees  dismissed,  and  decree  affirm- 
ed. 

J.  EL  Craddock  and  R.  S.  Gray,  for  appel- 
lanta    darken  &  Ross,  for  respondent. 

TEMPLE,  J.  The  executor  of  the  above 
estate  filed  his  final  account  with  a  petition 
for  settlement  and  for  a  distribution  of  the 
estate,  December  12,  1802.  He  reported  that 
he  had  in  his  bands,  after  payment  of  debts 
and  expenses,  $1,855.41,  from  which  he 
asked  to  be  allowed  attorney's  fees  and  ac- 
cruing costs,  and  prayed  that  the  balance  be 
distributed  to  the  parties  entitled  thereto; 
that  the  testator  left  one  child,-  Arthur  W. 
Burdlck,  and  a  widow,  Alice  H.  Burdlck; 
that  by  his  will  bis  entire  estate  was  left 
to  his  son.  January  31,  1803,  Alice  H.  Bur- 
dlck filed  her  petition,  claiming  that  there 
was  otbeif  property  belonging  to  the  estate, 
and  asked  to  have  such  property  recovered 
for  the  estate.  August  30,  1803,  A  W.  Bur- 
dlck and  A.  M.  Sutton  asked  to  have  the 
money  in  the  hands  of  'the  executor  dis- 
tributed to  them  as  surviving  trustees  of  a 
trust,  or  that  the  entire  estate  be  glveu  to  A. 
W.  Burdlck  as  sole  legatee  and  devisee.  The 
petitions  were  submitted,  and  taken  under 
advisement  July  20,  1893,  Burdlck  and  Sut- 
ton filed  a  more  elaborate  petition,  asking 
the  court  to  distribute  the  money  to  them  as 
trustees.  October  9,  1893,  the  court  denied 
the  application  of  the  widow  to  compel  the 
executor  to  Include  other  property,  and  or- 
dered a  distribution  of  the  estate  as  com- 
munity property.  One-lialf  of  the  money,  at 
the  special  request  of  A.  W.  Burdlck,  was 
distributed  to  A  W.  Burdlck  and  A  M.  Sut- 
ton, trustees,  and  the  other  one-half  to  the 
widow.  At  that  time  counsel  for  A  W.  Bur- 
dlck and  A.  M.  Sutton,  trustees,  and  for  A 
W.  Burdlck  Individually,  asked  the  court  to 
suspend  entry  of  the  order  of  distribution 
until  the  title  of  the  fund  could  be  deter- 
mined by  proper  action  in  a  court  of  general 
Jurisdiction.  This  application  was  denied, 
and  the  court  proceeded  to  settle  the  final 
account  of  the  executor,  and  to  distribute 
the  property.  Appeals  are  taken  from  this 
decree  by  the  executor,  by  A.  W.  Burdlck 
and  A.  M.  Sutton  as  trustees,  and  by  A. 
W  Burdlck  individually.  The  appeals  are 
brought  here  together,  and  by  stipulation  all 
use  the  same  transcript,  and  they  have  been 
argued  and  submitted  as  one  appeal. 

The  executor  states  in  his  notice  of  appeal 
that  he  appeals  from  the  whole  decree,  "ex- 
cept so  much  of  said  decree  as  settles  the 
account  of  said  executor,  from  which  last- 
named  portion  he  does  not  appeal."  The 
executor  claims  that  the  decree  distributes 
the  estate  to  strangers;  that  neither  the 
trustees  nor  the  wife,  as  to  community  pra>» 
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erty,  are  heirs,  legatees,  or  dcTisees  of  S. 
P.  Bnrdick,  deceased,  and  tbose  claiming 
through  them  are  the  only  persons  to  whom 
distribution  can  lawfully  be  made.  The  ex- 
ecutor cannot,  on  this  appeal,  claim  that  the 
court  erroneously  found  the  money  to  be 
the  property  of  the  estate,  rather  than  the 
property  of  the  trustee;  for  the  court,  In 
settling  the  final  account,  adjudged  that  he 
had  the  amount  In  his  hands  belonging  to 
the  estate,  and  from  that  part  of  the  decree 
he  does  not  appeal. 

1.  At  first  sight  it  would  appear  as  though 
the  court  could  not  distribute  property  to. 
the  trustees.  They  are  not  named  in  the 
will,  and  could  not,  as  such,  be  heirs.  But 
the  bill  of  exceptions  does  not  profess  to 
state  all  the  evidence,  and,  in  the  absence 
of  a  contrary  showing,  we  should  presume 
that  they  made  o«t  a  claim  through  some 
one  legally  entitled.  If  the  statement  that 
It  was  done  at  the  special  request  of  A.  W. 
Bnrdick  shows  that  there  was  no  other  war- 
rant for  the  distribution,  still  I  think  it  is 
not  void.  It  shows  that  A.  W.  Bdrdick  was 
the  person  entitled  to  it,  and,  if  the  other 
direction  be  void,  still  the  distribution  com- 
plies with  the  Code.  It  describes  the  prop- 
erty, and  names  the  person  entitled  to  it, 
viz.  A.  W.  Burdick.  No  other  person  could 
complain  of  it,  and  he  cannot,  for  It  was 
done  at  his  instance.  The  executor  questions 
the  Jurisdiction  of  the  probate  court  to  de- 
termine the  common  property,  or  to  dis- 
tribute it  to  the  widow.  He  argues  that  the 
wife  claims  adversely  to  the  estate,  and  not 
as  heir,  legatee,  or  devisee.  The  estate  can 
only  be  distributed  to  such  persons,  and 
those  who  have  acquired  title  ftom  them. 
He  cites  In  support  of  his  contention  Estate 
of  Rowland,  74  Cal.  525,  16  Pac.  315.  It 
was  not  decided  in  that  case  that  the  wife 
does  not  take  one-half  the  community  prop- 
erty upon  the  death  of  her  husband  as  his 
heir,  but  that,  when  the  community  is  dis- 
solved by  the  death  of  the  wife,  the  probate 
court,  while  administering  the  estate  of  the 
wife,  has  no  jurisdiction  of  the  community 
property.  The  Civil  Code  declares  that  In 
such  case  the  community  property  goes  to 
the  husband  without  administration.  Civ. 
Code,  S  1401.  Notwithstanding  some  unnec- 
essary language  in  Elstate  of  Rowland,  it 
was  only  held  that  a  controversy  between 
the  representative  of  the  deceased  wife  and 
the  surviving  husband  as  to  whether  certain 
property  was  common  property  or  the  sep- 
arate property  of  the  wife  could  not  be  de- 
termined by  the  pi-obate  court.  It  would 
not  be  necessary  to  concede  that  the  probate 
court  has  not  the  Jurisdiction  claimed  here, 
even  If  the  wife  does  not  take  as  heir.  The 
question,  then,  would  be,  has  the  statute 
conferred  the  jurisdiction,  and  was  it  within 
legislative  power?  The  Jurisdiction  is  ex- 
pressly conferred.  Civ.  Code,  S  1402.  For 
80  years  before  the  adoption  of  our  present 
constitution  by  the  people  the  probate  court 


had  exercised  the  power  without  question. 
The  constitution  gives  probate  Jurisdiction 
to  the  superior  court  But  I  think,  within 
the  meaning  of  our  laws,  both  husband  and 
wife  take  such  additional  right  aa  they  ac- 
quire to  the  common  property  by  the  death 
of  the  other  by  inheritance.  The  dispositioc 
to  hesitate  to  accept  this  conclusion  does 
not  arise  from  any  ambiguity  In  our  statutes, 
which  I  think,  and  shall  presently  show,  are 
very  clear  upon  the  subject,  but  from  the 
fact  that  during  the  existence  of  the  com- 
munity the  relation  of  the  wife  to  the  prop- 
erty is.  In  some  respects,  quite  different  from 
that  of  a  mere  heir  apparent  She  lias  rights 
with  referepce  to  It  which  the  courts  will  in- 
terfere to  protect,  and  In  case  of  the  dissolu- 
tion of  the  community  by  divorce  her  right 
to  one-half  the  property  immediately  at- 
taches, subject  to  the  power  of  the  divorce 
court  to  deprive  her  of  It  for  her  delin- 
quency. But  these  statutory,  provisions  do 
not  show  that  the  additional  right  which  she 
acquires  upon  the  death  of  her  husband  Is 
not  as  heir,  and  the  Code  seems  quite  clear 
upon  the  subject  Section  1334,  Civ.  Code, 
reads  as  follows:  "A  testamentary  disposi- 
tion to  'heirs,'  "rdatlonB,'  'representatives,' 
'legal  representatives,'  or  'personal  represen- 
tatives,' or  'family,'  'Issue,'  'descendants,'' 
'nearest'  or  'next  of  kin*  of  any  person,  with- 
out other  words  of  qualification,  and  when 
the  terms  are  used  as  words  of  donation  and 
not  of  limitation,  vests  the  property  in  those 
who  would  be  entitled  to  succeed  to  the 
property  of  snch  person,  according  to  the 
provisions  of  the  title  on  succession  in  this 
Code."  Section  1383  defines  "succession": 
"Succession  is  the  coming  in  of  another  to 
take  the  property  of  one  who  dies  without 
disposing  of  it  by  wilL"  The  next  section 
shows  that  the  person  taking  by  succession 
is'  an  heir,  and  that  his  right  is  subject  to 
the  control  of  the  probate  court  and  the  pos- 
session of  the  administrator.  Certain  pro- 
visions then  follow  in  regard  to  succession, 
down  to  section  1400,  whlgh  is  as  follows: 
"The  provisions  of  the  preceding  sections  of 
this  title  as  to  the  inheritance  of  the  hus- 
band and  wife  from  each  other  apply  only 
to  the  separate  property  of  the  decedents." 
The  next  section  provides  for  the  uupcession 
to  the  community  property  In  case  of  the 
dissolution  of  the  community  by  the  death 
of  the  wife.  Section  1402  provides  for  the 
succession  in  the  case  of  the  death  of  the 
husband.  It  is  as  follows:  "Upon  the  death 
of  the  husband,  one-half  of  the  community 
property  goes  to  the  surviving  wife  and  the 
other  half  is  subject  to  the  testamentary  dis- 
position of  the  husband,  and  In  the  absence 
of  such  disposition  goes  to  his  descendants, 
equally,  if  such  descendants  are  in  the  same 
degree  of  kindred  to  the  decedent;  other- 
wise, according  to  the  right  of  representa- 
tion; and,  in  the  absence  of  both  such  dis- 
position and  such  descendants.  Is  subject  to 
distribution  in  the  same  manner  as  the  sep- 
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aiate  property  of  tbe  hnsband.  In  tbe  case 
of  the  dissolution  of  tbe  community  by  tbe 
death  of  the  hnsband  the  entire  community 
property  Is  equally  subject  to  bis  debts,  the 
family  allowance,  and  tbe  charges  and  ex- 
penses of  administration."  The  sections  folr 
lowing  provide  for  other  cases  of  succession, 
and  the  heading  of  the  title  is  ^'Succession." 
Tbe  statute  therefore  Indicates  very  plainly 
that  the  wife  acquires  her  right  of  absolute 
property  in  one-half  of  the  community  prop- 
erty, upon  tbe  death  of  her  husband,  by  In- 
heritance. Nor  does  this  conclusion  narrow 
or  In  any  way  limit  tbe  views  which  have 
hitherto  prevailed  in  regard  to  tbe  rights  of 
the  wife  with  reference  to  tbe  community 
property  during  the  life  of  her  husband. 
From  what  has  already  been  said.  It  Is  quite 
obvious  that  tbe  appeal  of  tbe  trustees  must 
be  dismissed.  They  are  not  named  In  the 
will,  could  not  be  beirs,  and  have  presented 
no  claim  against  tbe  estate.  Nor  do  they 
show  any  right  acquired  from  heir,  legatee, 
or  devisee.  They  are  not,  and  could  not  have 
been,  aggrieved  persons.  Tbe  order  refusing 
to  itostpone  tbe  flnal  decree  is  not  appealable. 
Tndeed,  I  do  not  now  thinli  of  any  order 
made  in  tbe  course  of  the  administration 
from  which  these  trustees  could  appeal. 
Arthur  W.  Burdiclc,  as  devisee  or  heir,  was 
not  aggrieved  because  tbe  court  did  not  dis- 
tribute tbe  money  to  the  trustees,  or  be- 
cause the  court  erroneously  distributed  It  aa 
part  of  the  estate  of  S.  P.  Burdlck.  On  tbe 
hearing,  Arthur  W.  Bnrdlclt  announced 
through  bis  counsel  that  be  claimed  nothing 
as  devisee.  Nor  has  such  claim  been  made 
on  this  appeal.  But,  waiving  this,  and  sup- 
posing appellant  here  contending  that  the 
court  erred  in  holding  that  the  property  was 
community  property,  but  should  have  decid- 
ed that  it  was  tbe  separate  property  of  S.  P. 
Burdlck,  deceased,  and  that,  therefore,  he 
was  entitled  to  the  whole  of  it  as  sole  legatee 
and  devisee,  there  is  nothing  in  the  record 
upon  which  a  decision  in  his  favor  could  be 
based.  Tbe  bill  of  exceptions  does  not  pur- 
port to  state  all  tbe  evidence  taken,  and  tbe 
decision  may  have  been  fully  sustained  by 
evidence  not  brought  up.  But,  conceding 
that  all  tbe  evidence  is  thero  set  out,  tbe  con- 
tusion of  the  court  is  correct.  There  is  no 
evidence  tending  to  show  that  any  property 
was  tbe  separate  property  of  S.  P.  Burdick, 
unless  it  was  c<mverted  Into  such  by  tbe  cre- 
aticm  of  the  trust  set  out  In  the  petition  of 
the  trustees.  Conceding  that  the  money 
there  Invested  was  community  property,  as 
we  must  presume  it  was,  we  have  no  diffi- 
culty In  determining  that  the  surviving  wife 
could  not  be  deprived  of  her  rights  with 
reference  to  it  by  any  such  device.  The  ap- 
peal of  tbe  trustees  is  dismissed,  and  as  to 
tbe  other  appellant  the  decree  is  affirmed. 


We    concur: 
LAND.  1. 


HBNSHAW,    J.;     McFAB- 
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BOHKBOUGH  v.  JOHNSON.  (No.  15,770.) 
(Supreme  Court  of  California.     April  15,  1895.) 

COMUOS-LlW  UoBTO^aa— VAI.IDITT  Aa  jMUim 
CRBDITOKa— Chanob  OF  FogSSSSIOIT. 

1.  After  removing  a  hop  crop  to  the  carer 
to  be  dried  and  baled,  tiie  owner  mortgaged  it 
to  plaintiff,  giving  him  authority  to  take  posses- 
sion of  the  crop  at  any  time  he  felt  insecure. 
When  the  hops  were  cured  and  baled,  plaintiff 
satisfied  the  carer's  lien  thereon,  and  removed 
them  to  his  warehouse,  with  the  mortgagor's 
consent  Bdd  -diat  though  the  mortgagor  ani)- 
soqaently  gave  instructions  regarding  the  hops, 
their  delivery  to  plaintiff  was  immediate,"  and 
followed  by  an  actual  change  of  possession," 
within  the  meaning  of  Civ.  Code,  f  3440,  pro- 
viding that  eveiy  transfer  of  or  lien  on  per- 
sonal property,  other  tnan  a  mortgage  allowed 
by  law,  is  conclusively  presumed  to  be  fraudu- 
lent as  against  creditors,  unless  accompanied 
by  an  "immediate  delivery,  and  followed  by 
an  actual  and  continued  change  of  possession. 

2.  A  power  of  attorney  to  execute  a  chat- 
tel mortgage  is  Oie  best  evidence  of  the  agency 
for  that  purpose. 

Commlsslonen'  decision.  Department  1. 
Appeal  from  superior  court,  Mendocino  coun- 
ty; R.  McGarvey,  Judge. 

Action  by  J.  S.  Robrbougb  against  J.  R. 
Johnson.  From  a  Judgm'ent  for  plalntUf,  and 
an  order  denying  a  new  trial,  defendant  ap- 
peals.    Affirmed. 

T.  L.  Carotbers,  for  appellant  J.  H.  Sea- 
well,  for  respondent. 

HAYNBS,  O.  Action  In  claim  and  deUver.v 
for  60  bales  of  hops.  Judgment  for  tbe  plain 
tur  was  entered  upon  the  findings,  and  de- 
fendant appeals  from  the  judgment,  and  from 
an  order  denying  bis  motion  for  a  new  trial. 
Joel  Bveland,  a  bop  grower,  removed  and  de- 
livered his  crop  of  1893  to  one  Felix  Purceii 
at  his  bop  bouse,  to  be  by  him  dried  and 
baled.  On  September  11,  1893,  Eveland  exe 
cuted  to  tbe  plaintiff  bis  promissory  note,  pay- 
able 80  days  after  date,  for  the  sum  of  |1,20U. 
which  sum  the  plaintiff  had  advanced  to  Eve- 
land  to  enable  him  to  pay  for  picking  tbr 
bops;  and,  to  secura  the  payment  thereof. 
Bveland  also  executed  to  the  plaintiff  an  In 
strument  purporting  to  be  a  chattel  mortgage 
In  which  tbe  mortgaged  property  Is  described 
as  "consisting  of  the  whole  of  tbe  said  mort 
gagor's  bop  crop  for  tbe  year  1803,  and  now 
being  and  lying  In  the  bop  house  of  Felix  Pur 
cell,  situated  in  Round  Valley  township,  Meu 
docino  county,  California."  Said  mortgagt 
also  provided  that,  4f  tbe  mortgagee  sboulil 
thereafter  deem  himself  insecure,  he  might 
take  possession  of  said  property,  and  sell  the 
same  In  the  manner  provided  by  law,  without 
foreclosure,  and  from  tbe  proceeds  pay  tbe 
wbole  amount  due,  as  specified  In  tbe  note 
and  mortgage.  This  mortgage  was  recorded 
on  the  13tb.  When  the  hops  were  dried  and 
baled,  plaintiff  sent  bis  teams  to  remove  them, 
but  Purcell  refused  to  deliver  them  until  bis 
charges  for  curing  and  baling  were  paid. 
Plaintiff  thereupon  paid  said  charges,  amount- 
ing to  $180.25,  whereupon  Purcell,  who  had 
been  Informed  by  Eveland  that  he  bad  mort- 
gaged the  bops  to  plalntlft,  delivered  them 
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and  they  were  thereupon  placed  upcm  plain- 
tiff's wagons,  and  hanled  to  Uklab,  in  the 
same  county,  where  they  arrived  on  October 
2,  1893.  On  September  30,  1893,  one  Marks 
commenced  an  action  In  the  superior  court 
of  Mendocino  county  against  said  Eveland  to 
recover  the  sum  of  ?879.53  and  Interest,  upon 
a  promissory  note  made  by  Eveland  In  1890, 
and  procured  a  writ  of  attachment  to  be  is- 
sued and  pUiced  in  the  hands  of  J.  R.  Johnson, 
the  defendant  in  this  action,  who  was  then 
the  sheriff  of  said  county.  Upon  the  arrival 
of  the  hops  at  Ukiah,  and  while  upon  plain- 
tltTs  wagons  upon  the  street,  the  defendant, 
as  such  sheriff,  seized  the  hops  under  said 
writ,  and  afterwards  sold  them  under  the 
judgment  procured  by  Marks  in  said  action 
as  the  property  of  Eveland.  Upon  the  re- 
fusal of  the  sheriff  to  surrender  the  hops  to 
plaintiff  upon  demand  duly  made,  this  action 
was  brought.  Plaintiff  had  judgment  for  the 
return  of  the  hops,  or  for  $1,107.75,  the  value 
thereof.  In  case  a  delivery  could  not  be  had. 

Appellant  contends  that  plaintiff's  mortgage 
was  void,  and  conferred  no  right  to  the  pos- 
session of  the  prop^ty,  or  to  a  lien  thereon, 
because  taken  upon  property  not  authorized 
to  be  mortgaged;  citing  section  2,955  of  the 
Civil  Code.  It  is  conceded  that  a  valid  statu- 
tory mortgage  could  not  be  made  upon  the 
hops  after  they  ceased  to  be  a  growing  crop; 
but  what  is  frequently  called  "a  common-law 
chattel  mortgage"  may  be  taken  upon  any 
species  of  personal  property.  If  It  Is  accom- 
panied by  a  delivery  of  the  property  to  the 
mortgagee,  and  followed  by  such  actual  and 
continued  change  of  possession  as  is  required 
by  section  3440  of  the  Civil  Code;  the  differ- 
ence being  that,  as  to  the  property  enumerat- 
ed in  section  2953,  Civ.  (.'(...o,  the  due  execu- 
tion, acknowledgment,  and  recording  of  °  the 
chattel  mortgage  dispenses  with  a  change  of 
possession,  and  permits  the  property  to  re- 
main in  the  hands  of  the  mortgagor.  The 
expression  "common-law  mortgage"  is  not  a 
happy  one,  and  under  the  Code  is  Inaccurate. 
At  common  law,  a  chattel  mortgage  amount- 
ed in  effect  to  a  conditional  sale.  By  it  the 
legal  title  to  the  goods  passed  to  the  mort- 
gagee, subject  to  be  divested  upon  perform- 
ance of  the  condition.  See  note  to  Lucketts 
V.  Townsend,  49  Am.  Dec.  731,  and  cases 
there  cited.  The  Civil  Code  (section  2.920) 
defines  a  mortgage  to  be  a  contract  by  which 
specific  property  is  hypothecated  for  the  per- 
formance of  an  act,  "without  the  necessity  of 
a  change  of  possession,"  and  cannot  be  prop- 
erly applied  to  a  security  dependent  upon  pos- 
session by  the  creditor,  which  the  Code  de- 
nominates a  "pledge."  Section  2,924,  Civ. 
Code,  Is  as  follows:  "Every  transfer  of  an  in- 
terest in  property,  other  than  In  trust,  made 
only  as  a  security  for  the  performance  of  an- 
other act,  is  to  be  deemed  a  mortgage,  except 
when  In  the  case  of  personal  property  it  is  ac- 
companied by  an  actual  change  of  possession. 
in  which  case  it  Is  deepaed  a  pledge."  Wheth- 
er the  Instrument  be  called  a  "mortgage"  or 


a  "pledge"  does  not,  however,  affect  its  effi- 
cacy as  a  security. 

The  question,  therefore.  Is  whether  there 
was  such  delivery  to  and  possession  by  the 
plaintiff  as  is  requhred  by  section  3440  of  the 
Civil  Code,  which,  so  far  as  pertinent  here,  is 
as  follows:  "Every  transfer  of  personal  prop- 
erty, other  than  a  thing  in  action,  .•  *  • 
and  every  lien  thereon,  other  than  a  mort- 
gage, when  allowed  by  law,  •  *  •  ta  con- 
clusively presumed,  If  made  by  a  person  hav- 
ing at  the  time  the  possession  or  control  of  the 
property,  and  not  accompanied  by  an  Imme- 
diate delivery,  and  followed  by  an  actual  and 
continued  change  of  possession  of  the  things 
transferred,  to  be  fraudulent,  and  therefore 
void,  against  those  who  are  his  creditors 
while  he  remains  In  possession,  and  the  suc- 
cessors in  Interest  of  such  creditors,  •  ♦  • 
and  against  purchasers  or  incumbrancers  In 
good  faith  subsequent  to  the  transfer."  It 
has  been  repeatedly  held  that  a  sale  of  per- 
sonal property,  not  accompanied  by  an  im- 
mediate delivery  and  an  actual  and  continued 
change  of  possession,  Is  fraudulent  and  void 
as  to  any  creditor  who  was  such  diuing  any 
of  the  time  the  property  remained  in  the  sell- 
er's possession,  and  that  such  property  may 
be  seized  by  such  creditcH'  In  the  hands  of 
the  buyer  in  the  same  manner  as  though  there 
had  been  no  attempted  transfer  by  the  debt- 
or. Watson  V.  Rodgers,  53  Cal.  401;  Ed- 
wards V.  Bank,  59  Cal.  148.  This  construc- 
tion of  said  section  is  equally  applicable  to 
chattel  mortgages,  other  than  those  author- 
ized by  statute;  and  the  same  rule  must  ap- 
ply in  determining  what  is  an  Immediate  de- 
livery and  actual  and  continued  change  of 
possession,  viz.  that  these  qu^tlons  must  be 
determined  upon  the  facts  of  each  particular 
case.  Claudius  v.  Aguirre,  89  Cal.  503,  26 
Pac.  1077;  Byrnes  v.  Moore,  93  CaL  394,  20 
Pac.  70.  At  the  time  this  mortgage  was 
made,  the  bops  were  not  In  the  possession  of 
Eveland,  but  were  in  the  possession  of  Pur- 
cell,  a  bailee,  for  the  purpose  of  being  cured 
and  baled  by  Purcell,  and  his  possession  was 
actual  and  exclusive,  for  the  purposes  of  the 
bailment,  and  he  had  a  lien  thereon,  depend- 
ent also  upon  possession,  for  the  value  of  his 
services  in  curing  and  baling  them.  Actual 
possession  could  not  be  delivered  to  the  plain- 
tiff by  Eveland  until  the  hops  were  dried  and 
baled,  and  Purcell's  charges  were  paid,  with- 
out the  latter's  consent.  Far  aught  that  ap- 
pears In  the  record,  the  plaintiff  took  posses- 
sion of  the  hops  as  soon  as  the  bailee's  work 
was  accomplished,  and  certainly  as  soon  as 
his  lien  was  discharged,  and  such  actual  pos- 
session could  not  have  been  had  without  pay- 
ment of  his  charges.  The  plaintiff  sent  bis 
wagons  for  the  hops,  and  Purcell  refused  to 
deliver  them  without  payment,  and  there- 
upon plaintiff  satisfied  his  lien,  and  Immedi- 
ately took  them  into  his  actual  possession. 
Neither  Eveland,  the  owner,  nor  the  defend- 
ant, as  sheriff,  with  his  writ  of  attachmaat, 
could  iiave  obtained  iKWsession  of  the  hops 
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wltbont  flist  dlBchargliig  the  Hen  of  the  bailee. 

The  contention  that  the  plaintiff  did  not 
rlghtfolly  obtain  possession  because  the  debt 
secured  by  the  mortgage  was  not  due  is  with- 
out merit.  He  was  expressly  authorized,  un- 
der the  to'ms  of  the  mortgage,  to  take  posses- 
sion at  any  time  be  deemed  himself  Insecure; 
and,  aa  his  security  depended  upon  posses- 
sion, no  question  as  to  the  construction  of 
that  condition  In  the  mortgage  can  arise. 
Purcell  testified  that  Eveland  Informed  bim 
of  the  mortgage;  hence  no  question  is  made 
as  to  his  right  to  deliver  the  bops  to  the  plaln- 
tur,  and  the  plaintiff,  being  thus  compelled 
for  his  own  security  to  discharge  the  prior 
lien  of  Purcell,  became  subrogated  to  his  lien 
as  against  the  attachment,  and  upon  this 
ground  also  he  was  rightfully  in  possession 
of  the  hops  at  the  time  they  were  attache'd. 

The  evidence  sustains  the  findings,  and  no 
question  is  made  as  to  the  sufflciency  of  the 
findings  to  support  the  Judgment.  The  not« 
and  mortgage  and  the  power  of  attorney  from 
the  plaintiff  to  White  were  properly  admitted 
la  evidence.  White  transacted  the  business 
fcHT  the  plaintiff,  and  the  power  of  attorney 
was  the  best  evidence  of  his  agency.  Nor  did 
the  court  err  In  sustaining  plaintiff's  objec- 
tion to  the  questions  put  to  Eveland  by  the 
defendant  as  to  instructions  sent  by  the  wit- 
ness to  the  warehouseman  at  Uklah  concern- 
ing the  hops  after  plaintiff  had  taken  posses- 
sion. Such  Instructions,  whatever  they  were, 
could  not  affect  the  plaintiff,  who  was  right- 
Tully  In  possession  by  his  express  authority. 

The  Judgment  and  order  appealed  from 
should  be  afilrmed. 

We  concur:    BELCHER,  a;  BRITT,  O. 

PER  CURIAM.  For  the  reasons  given  In 
'he  foregoing  opinion,  the  Judgment  and  or- 
-ler  appealed  from  are  affirmed. 


r>  CaL  Unrap.  19) 

HBm  et  aL  v.  BUTIN.    (No.  16,796.)  > 
Snpreme  Court  ot  California.     April  4,  1895.) 

1-:.\'rOKCEMKHT    OV     DEFJCIKirOT    JUDOMENT  —  Is- 

JVxcTiox  TO  Restbain— Breach  ov  Aobbs- 

MSNT  BT  MOBTOAOEB— COKSISBHATION. 

1.  Plaintiffs,  having  executed  a  note  and 
'Mortgage  to  defendant,  conveyed  the  mortgaged 
.■roperty  to  another,  who  assunted  the  payment 
■f  said  note  and  mortgage,  bat,  he  having  de- 
'anlted  thereon,  defendant  agreed  with  plain- 
'iffs  to  purchase  the  land  at  the  foreclosure  sale 
for  the  full  amount  of  his  claim,  and  not  to  talce 
II  personal  judgment  against  plaintiffs,  and  the 
latter,  relying  on  such  ];>romi8e,  allowed  default 
to  be  entered,  and  refrained  from  attending  the 
Kale.  Bdd,  that  there  was  a  snfficient  consider^ 
ition  for  such  agreement 

2.  Such  agreement  was  not  void  as  altering 
the  terms  of  the  note  and  mortgage. 

3.  Nor  was  it  void  as  an  agreement  to  pre- 
TMit  bidding  at  the  sale. 

4.  The  complaint  in  a  suit  to  enjoin  the  en- 
forcement of  a  deficiency  jndgment,  obtained 
against  plaintiffs  in  such  foreclosare  suit,  al- 
leged that  plaintiffs,  relying  on  defendant's 
promise,  failed  to  appear  in  the  suit  or  to  be 
pres«it  at  the  sale,  or  make  any  bid  Uiereat, 


though  they  were  able  to  purchase  the  property 
and  protect  themselves.  Bdd,  that  me  com- 
plaint showed  that  plaintiffs  were  damaged  by 
their  reliance  on  defendant's  promise,  they  hav- 
ing a  right  to  demand  that  the  deficiency  judg- 
ment be  entered  also  against  the  owners  of  the 
proi)erty. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  Sonoma  county; 
S.  K.  Dougherty,  Judge. 

Action  by  Ella  M.  Helm  and  another 
against  James  M.  Butin  to  restrain  the  en- 
forcement of  a  personal  Judgment.  From  a 
Judgment  of  nonsuit,  plaintiffs  appeaL  Re- 
versed. 

William  H.  Jordan  and  W.  A.  Richardson, 
for  appellants.  W.  E.  McConnell  and  J.  A. 
Barham,  for  respondent 

BELCHER,  G  The  plaintiffs  brought  this 
action  to  obtain  a  perpetual  Injunction  re- 
straining the  enforcement  of  a  deficiency 
Jndgment  entered  against  them  In  a  suit  to 
foreo'ose  a  mortgage.  The  facts  stated  in 
the  complaint  are  In  substance  as  follows: 
On  or  about  December  30,  1887,  the  plaln- 
tUTs,  Ella  M.  Helm  and  Julius  F.  H.  Helm, 
her  husband,  executed  to  the  defendant 
their  promissory  note,  bearing  interest  at 
the  rate  of  6  per  cent  per  annum;  payable 
monthly  in  advance,  and,  if  not  so  paiu,'  to 
become  Immediately  due,  at  the  option  of 
the  holder  thereof.  At  the  "same  time,  to  se- 
cure payment  of  the  note,  they  executed  to 
the  defendant  a  mortgage  upon  certain  real 
property  In  Sonoma  county.  Subsequently 
they  conveyed  the  mortgaged  property  to 
other  parties,  upon  the  express  condition 
that  the  grantees  should  assume  the  pay- 
ment of  the  said  note  and  mortgage.  There- 
after, abont  September  1,  1891,  the  giantees 
having  failed  to  pay  the  Interest  on  the  note. 
"and  the  said  defendant  herein  having  elect- 
ed and  declared  said  note  to  be  due  and  pay- 
able, defendant  herein,  being  requested  bj- 
plaintiff  Ella  M.  Helm  to  commence  proceed- 
ings for  the  foreclosure  of  said  mortgage, 
did  agree  with  her  that  he  would  commence 
an  action  for  such  foreclosure,  and,  upon  ob- 
taining Judgment  in  said  cause  and  a  decree 
of  court  directing  the  sale  of  said  property  to 
satisfy  said  Judgment,  he,  this  defendant, 
would  at  such  sale  purchase  the  same  for 
the  amoimt  of  such  Judgment  obtained.  In- 
cluding Interest  and  costs  at  that  time  ac- 
crued; and  he,  the  said  defendant,  did  ex- 
pressly agree  with  the  said  plaintiff  that  no 
personal  Judgment  In  said  action  should  ever 
be  entered  or  docketed  against  plaintiffs,  or 
against  either  of  them."  On  September  11, 
1891,  defendant  commenced  an  action  in  the 
superior  court  of  Sonoma  county  to  foreclose 
his  said  mortgage;  and  soch  proceedlngF 
were  had  therein  that  on  January  4,  1892, 
Judgment,  foreclosing  the  mortgage,  and  di- 
recting a  sale  of  the  mortgaged  premises  to 
satisfy  the  same,  was  duly  given  and  made 
against  the  defendants  therein  (plaintiffs 
herein),  for  the  sum  of  ^702.26,  and  $250 


'Rehearing  granted. 
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attorney's  fees.  Thereafter,  on  February  29, 
1892,  the  mortgaged  property  was  sold  by 
the  sheriff  of  the  county  under  and  by  virtue 
of  said  Judgment.  "That  these  plaintiffs  re- 
lied upon  said  promise  and  agreement  of  the 
said  defendant,  and,  so  relying  and  believing 
that  said  defendant  would  keep  and  perform 
the  same,  these  plaintiffs,  and  both  of  them, 
failed  to  appear  or  answer  In  said  foreclo- 
sure suit  though  made  parties  thereto,  and 
permitted  their  defaults  to  be  entered  there- 
in; and  thereafter,  so  relying  and  believing 
In  said  ptx>mise  of  defendant,  they  abstained 
from  being  present  at  said  sale,  or  taking 
any  step  whatsoever  to  obtain  a  purchaser 
for  said  property,  so  that  their  interests  in 
said  Judgment  might  be  protected  and  ex- 
onerated; and  these  plaintiffs,  and  both,  of 
them,  furthermore  did,  by  reason  of  their 
reliance  upon  said  promise  of  defendant,  re- 
frain from  making  or  causing  to  be  made 
any  bid  at  said  sale,  although  at  that  time 
they  were  fully  able  to  purchase  said  prop- 
erty for  the  amount  of  said  Judgment,  and 
thereby  to  protect  themselves  against  said 
Judgment"  Notwithstanding  his  said  prom- 
ise, and  in  violation  thereof,  the  defendant 
failed  to  purchase  the  property  at  said  sale 
for  the  amount  of  said  Judgment,  but  instead 
thereof  purchased  the  same  for  the  sum  of 
$4,200.  From  this  sum  were  deducted  the 
sheriff's  commissions  and  expenses  in  mak- 
ing the  sale,  leaving  $4,195.95,  which  was 
credited  upon  the  Judgment;  and  thereafter, 
on  the  same  day,  in  violation  of  his  said 
agreement,  the  defendant  caused  a  personal 
Judgment  to  be  docketed  in  said  cause  against 
these  plaintiffs,  and  each  of  them,  for  the 
sum  of  $918.43,  which  personal  Judgment 
has  since  remained  and  still  is  in  full  force 
and  effect  against  them.  Defendant  has  re- 
fused to  cancel  said  Judgment  so  far  as  these 
plaintiffs  as.  concerned,  and  now  threatens 
to  take  out  an  execution  against  them,  and 
to  satisfy  the  same  by  the  sale  of  other 
property  belonging  to  them,  to  their  great 
and  irreparable  detriment  and  harm.  No  de- 
murrer to  the  complaint  was  Interposed. 
Defendant  answered,  denying  that  he  made 
the  promise  or  agreement  set  out  in  the 
complaint,  admitting  that  he  caused  a  de- 
ficiency Judgment  for  $918.43  to  be  dock- 
eted In  the  said  action  on  February  29,  1892, 
and  that  the  Judgment  so  docketed  has  been 
and  still  is  in  full  force  and  effect  against  the 
plaintiffs,  but  denyhig  that  the  same  was 
docketed  In  violation  of  any  such  promise  or 
agreement  as  is  alleged  in  the  complaint,  or 
In  violation  of  any  promise  or  agreement  of 
defendant  with  plaintiffs,  or  either  of  them, 
or  with  any  one  else.  At  the  trial  It  was 
proved,  without  objection,  that  the  plaintiff 
BHa  M.  Helm  purchased  the  mortgaged  prop- 
erty from  the  defendant  for  the  sum  of  $5,500, 
and  that  the  terms  of  the  purchase  were  $000 
cash,  one  note  for  $500,  due  on  or  before  Jan- 
uary 1,  1889,  and  one  note  for  $4,400,  due  on 
or  before  January  1,  1893;  both  notes  draw- 


ing, interest  at  6  per  cent  per  annum,  pay- 
able monthly  in  advance,  and  secured  by  a 
mortgage  on  the  property  executed  by  her 
and  her  husband.  The  plaintiffs  then  sought 
to  prove  the  agreement  as  alleged,  and  that 
they  relied  and  acted  upon  it,  and  therefore 
did  not  appear  in  the  foreclosure  suit  the  Im- 
provements placed  upon  the  property  during 
the  time  Mrs.  Helm  owned  it  and  its  value 
at  the  time  of  the  foreclosure,  and  that  but 
for  the  agreement  they  or  one  of  them  would 
have  been  present  at  the  sale,  and  bid  in  the 
property  for  the  purpose  of  protecting  them- 
selves. This  evidence  was  all  objected  to  by 
defendant,  upon  the  ground,  among  others, 
that  the  complaint  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  and  the 
objections  were  sustained,  the  plaintiffs  re- 
serving exceptions.  No  further  evidence  was 
offered  by  the  plaintiffs,  and  the  cause  was 
then  submitted  on  their  behalf.  Thereupon 
counsel  for  defendant  moved  for  a  nonsuit 
upon  the  ground  that  the  complaint  did  not 
state  facts  sufficient  to  constitute  a  cause  of 
action,  and  the  plaintiffs  had  not  proved  any- 
thing that  would  entitle  them  to  recover. 
The  motion  was  granted,  and  fi-om  the  Judg- 
ment and  an  order  denying  their  motion  for 
a  new  trial  the  plaintiffs  appeal. 

The  question,  then,  is,  did  the  complaint 
state  a  cause  of  action?  If  it  did,  the  court 
erred  in  excluding  the  offered  evidence  and 
In  granting  the  nonsuit.  It  is  claimed  for 
respondent  that  the  complaint  was  Insuffl- 
cient,  because  the  agreement  set  up  was  with- 
out any  consideration  and  void.  Section  1605 
of  the  Civil  Code  provides:  "Any  benefit  con- 
ferred, or  agreed  to  be  confen-ed,  upon  the 
promisor  by  any  other  person,  to  which  the 
promisor  is  not  lawfully  entitled,  or  any  prej- 
udice suffered,  or  agreed  to  be  suffered,  by 
such  person  other  than  such  as  he  Is  at  the 
time  of  consent  lawfully  bound  to  suffer,  as 
an  Inducement  to  the  promisor,  is  a  good  con- 
sideration for  a  promise."  Under  this  pro- 
vision, if,  as  alleged,  the  plaintiffs,  in  reli- 
ance upon  the  defendant's  agreement  allow- 
ed their  defaults  to  be  entered  and  refrained 
from  being  present  and  bidding  at  the  sale, 
thus  surrendering  their  legal  rights,  a  benefit 
wag  conferred  upon  the  defendant,  and  a  prej- 
udice suffered  by  them,  which,  in  our  opinion, 
constituted  a  good  and  sufficient  considera- 
tion for  his  promise  to  piurchase  the  property 
for  the  full  amount  of  his  Judgment  and  that 
no  deficiency  Judgment  should  be  entered 
against  them.  See  Montgomery  v.  Olbba,  40 
Iowa,  652. 

It  is  also  claimed  that  the  complaint  was 
insufficient  for  the  following  reasons:  (1)  Be- 
cause the  effect  of  the  agreement  set  out  was 
to  alter  the  terms  of  the  note  and  mortgage, 
which,  under  section  1608  of  the  Civil  Code, 
could  only  be  done  by  a  contract  In  writing, 
or  by  an  executed  oral  agreement;  (2)  be- 
cause the  direct  effect  of  the  agreement  was 
to  prevent  bidding  at  the  execution  sale,  and 
it  was  therefore  against  public  policy  and 
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TOld.  We  are  unable  to  see  how  eltho-  of 
these  points  can  be  sustained.  The  agree- 
ment did  not  in  any  way  alter  the  terms  of 
the  note  or  mortgage.  It  simply,  as  in  Mont- 
gomery V.  Glbbs,  supra,  obligated  the  defend- 
ant to  limit  his  remedy  to  the  property  sold. 
Nor  did  it  prevent  bidding  at  the  sale,  but 
only  required  the  defendant  to  bid  for  the 
property  the  full  amount  of  his  judgment 

It  is  further  daimed  that  the  complaint  was 
defective  because  It  contained  no  allegation 
that  defendant  made  the  agreement  with  In- 
tent to  deceive  or  mislead  the  plaintiffs,  or 
with  any  fraudulent  intent  whatever,  but 
shows  that  the  agreement  was  made  before 
the  foreclosure  suit  was  commenced,  and  that 
plaintiffs  had  an  opportunity  to  appear  there- 
in, and  neglected  to  do  so,  and  that  they  lost 
their  rights.  If  any  they  had,  under  the  agree- 
ment, by  reason  of  theh:  own  negligence.  We 
do  not  perceive  that  it  can  make  any  differ- 
ence whether  the  agreement  was  made  before 
or  after  the  suit  was  commenced.  It  was  ev- 
idently made  in  view  of  the  suit,  and  its  par- 
pose  was  to  save  the  plaintiffs  from  the  trou- 
ble and  expense  of  appearing  in  the  case,  and 
being  present  and  bidding  at  the  sale;  and, 
being  made,  plaintiffs  had  a  right  to  rdy 
upon  It,  and  to  expect  the  defendant  to  carry 
It  out  in  good  faith,  and  were  gnilty  of  no 
negligence  in  doing  so.  If,  however,  the  al- 
legations are  true,  the  defendant's  failure  to 
carry  it  out  constituted  an  actionable  fraud 
or  wrong,  which  entitled  the  Injured  parties 
to  relief. 

Finally,  it  Is  claimed  that  the  complaint 
was  insufficient,  because  It  does  not  appear 
therefrom  that  the  plaintiffs  had  any  defense 
to  the  foreclosure  suit,  or  that  they  conki 
have  prevented  the  entry  of  the  deflci«icy 
judgment,  or  that  the  land  mortgaged  was 
worth  more  than  the  sum  for  which  defend- 
ant bid  It  in,  or  that  plaintiffs  could  have 
procured  any  one  to  bid  more,  or  that  they 
would  have  bid  more  themselves  if  present 
at  the  sale,  and  hence  that  there  Is  no  show- 
ing that  plaintiffs  had  been  damaged.  The 
complaint  avers  that  the  plaintiffs  relied  up- 
on the  promise  and  agreement  of  the  defend- 
ant, and,  so  relying  and  believing  that  be 
would  keep  and  perform  the  same,  they  "fail- 
ed to  appear  or  answer"  in  the  foredosnre 
suit  and  that  thereafter,  so  relying  and  be- 
lieving in  said  promise,  "they  abstained  from 
being  present  at  said  sale,  or  taking  any  steps 
whatsoever  to  obtain  a  pm'chaser  for  said 
property,"  and,  "furthermore,  did,  by  reason 
of  their  reliance  upon  said  promise  of  de- 
fendant refrain  from  making  or  causing  to 
be  made  any  bid  at  said  sale,  although  at  the 
time  they  were  fully  able  to  purchase  said 
pi-operty  for  the  amount  of  said  judgment, 
and  thereby  to  protect  themselves  against 
said  judgment"  The  fair  Import  of  this  lan- 
guage, it  seems  to  us,  M  that  but  for  the 
agreement  of  defendant,  plaintiffs  would  have 
apt)eared  and  answered  in  the  suit  and  would 
have  been  present  and  bid  for  the  property 


at  the  sale,  or  would  have  procured  some  one 
else  to  do  so.  The  language,  of  iMurse,  is 
somewhat  ambiguous  and  uncertain,  but  as 
no  demurrer  was  interposed,  that  ground  of 
objection  was  waived.  That  the  plaintiffs 
were  damaged  by  their  failnre  to  appear  and 
answer  In  the  foreclosure  suit,  and  to  be  pres- 
ent and  have  an  opportunity  to  bid  at  the 
sale,  is  clearly  shown,  inferentially  at  least 
After  the  mortgage  was  executed,  they  sold 
the  property,  and  the  grantees  assumed  the 
payment  of  the  mortgage  debt  As  between 
themselves,  the  grantees  thereupon  became  the 
primary  debtors,  while  the  mortgagors  occu- 
pied the  relation  of  snreties,  responsible  to 
the  mortgagee  alone.  WHts.  Mortg.  Force. 
f  223.  Both  the  purchasers  and  the  mort- 
gagors were  proper  parties  to  the  acticm  to 
foreclose,  and  the  plaintiff  therein  was  en- 
titled to  have  the  d^cleney  judgment  enter- 
ed against  the  former.  Pelller  v.  Gillespie,  67 
CaL  582,  8  Pac.  185.  It  would  seem,  there- 
fore, that  the  mortgagors  would  have  beea 
entitled,  if  present,  to  claim  and  insist  for 
their  own  protectioii,  that  such  judgment 
should  be  entered  against  the  porchasers  as' 
well  as  against  themselves.  And  that  the 
proi)erty  was  worth  more  than  $4,200,  the 
price  bid  by  defendant  may  be  assumed  from 
the  fact  that  the  plaintiffs  were  able  and 
willing  to  purchase  the  same  for  the  amount 
of  the  judgment  We  condude,  therefore, 
that,  in  the  absence  of  a  special  demurrer, 
the  complaint  was  sufficient,  and  the  objec- 
tion that  It  did  not  state  facts  sufficient  to 
constitute  a  canse  of  action  should  not  have 
been  sustained.  The  law  applicable  to  the 
case  is  very  dearly  stated  by  Mr.  Freeman 
in  his  work  on  Judgments  (section  492,  4th 
Eld.),  as  follows:  "It  has  frequently  happen- 
ed that  one  of  the  parties  litigant  has  failed 
to  present  his  claim  or  defense  because  he  re- 
lied upon  some  agreement  or  understanding 
between  himself  and  his  adversary  which,  if 
observed,  rendered  such  presentation  unnec- 
essary. And  with  more  than  occasional  fre- 
quency, if  we  may  judge  from  the  reports, 
these  agreements  have  been  designed  to  lull 
a  party  into  security  and  inactivity  in  order 
that  some  unconsdcmable  advantage  could  be 
taken  of  him.  In  all  such  cases  courts  of 
equity,  when  asked  to  do  so,  have  Invariably 
restored  the  injured  party  to  his  rights  under 
the  agreement  and  have  wrested  from  his  op- 
ponent all  those  fruits  he  had  hoped  to  har- 
vest and  "enjoy  through  fraud  and  duplicity. 
•  •  •  Where  A  was  sued  upon  a  note  and 
mortgage,  and  the  plaintiff,  for  a  valuable 
consideration,  released  him  from  personal  lia- 
bility, but  took  judgment  in  violation  of  his 
contract  and  issued  execution  thereon,  such 
execution  was  restrained  on  the  ground  it 
was  against  conscience  for  the  mortgagee  to 
retain  his  advantage;'  "  citing  Hibbard  v. 
Eastman,  47  N.  H.  507.  "It  makes  no  differ- 
ence that  the  agreement  is  void  because  made 
on  Sunday,  or  was  oral,  when  the  rules  of  the 
conrt  required  all  stipulations  to  be  In  writ- 
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lag.  It  tt  can  be  shown  that  It  was  success- 
fully employed  to  prevent  the  defendant  from 
making  his  defense,  then  the  plaintiff  will 
not  be  allowed  to  retain  the  advantage  it  has 
secured  him;"  citing  Blakesiey  t.  Johnson,  t3 
>^'ls.  530.  And  see  Thompson  T.  Lauglilin, 
ei  Cal.  313,  27  Pac  752,  M.  case  somewliat 
analogous  to  this. 

The  judgment  and  order  appealed  from 
should  be  reversed,  and  the  cause  remanded 
tor  a  new  trial. 

We  concur:    SEARLS,  O.;  HATNES,  O. 

.  PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  and  or- 
der appealed  from  are  reversed,  and  the  cause 
remanded  f<H:  a  new  trlaL 
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HOWE  T.  JOHNSON.     (No.  15,919.) 
(Supreme  Court  of  California.     April  5,  1895.) 
Pbavdolent  CoKvaTAKCB— Drliveki  of  Posses- 

8I0H  —  INTKREST    OT  JoiNT   TENANT  —  TllOVBB 

AGAINST  Bbbriff—  Answer  —  Allboations  of 
Fradd. 

1.  An  alleged  sale  of  personal  property  to 
a  daughter  of  the  vendor  in  payment  for  her 
swTices,  no  delivery  of  the  property  being  made 
^ntil  two  weeks  after  the  sale,  is  conclufflvely 
pr««umed  to  be  fraudulent  as  against  creditors 
of  the  vendor.    • 

2.  When  a  j<^nt  tenant  sells  his  interest  in 
the  property,  and  retains  possession  thereof, 
and  there  is  no  evidence  that  the  other  joint 
t(-nant  has  actual  poasession,  no  presumption  of 
eonbtrurtive  possession  by  the  purchaser  arisos 
which  will  taKe  the  place  of  the  actual  delivery 
of  the  property  required  by  Civ.  Code.  §  34-tO. 

3.  In  an  action  by  one  who  had  purchased 
certain  personalty  and  the  realty  on  which  it 
was  being  used,  against  the  eheriff,  who  after- 
wards sold  the  personalty  under  an  execution 
issned  on  a  judgment  against  the  vendor,  the 
evidence  showed  that  a  part  of  the  property  so 
sold  by  the  sheriff  was  the  produce  of  the  realty 
after  its  purchase  by  the  plaintiff.  Hdrf,  that 
thoogh  the  sale  of  the  personalty  was  void  as  to 
creditors  of  the  vendor,  there  being  no  Immedi- 
ate delivery  thereof,  plaintiff  was  entitled  to 
recover  for  the  produce  of  the  realty  after  its 
purchase,  upon  proving  that  the  purchase  was 
in  good  faith  and  for  a  valuable  consideration, 
and  not  otherwise. 

4.  The  answer  of  a  sheriff  in  an  action 
against  him  to  recover  for  property  sold  on  an 
execution  issued  on  a  judgment  against  plain- 
tiff's vendor  need  not  allege  that  the  sale  to  the 
plaintiff  was  fraudulent,  when  the  complaint 
makes  no  claim  of  title  based  on  such  sale. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  Mendocino  coun- 
ty; R.  McGarvey,  Judge. 

Action  by  Elizabeth  A.  Howe  against  J.  R. 
Johnson.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Reversed. 

J.  A.  Cooper  and  J.  M.  Mannon,  for  appel- 
lant T.  Ii.  (Tarothers  and  O.  A.  Sttutevant, 
for  respondent 

VANCLIBP,  0.  Action  of  the  nature  of 
tbe  common-law  action  of  trover  to  recover 
damages  for  an  alleged  wrongful  taking  and 
eonveralon  of  personal  property.  At  the  Urn* 
of  the   tUeged  taJUng,   the  defendant   waai 


sheriff  of  Mendocino  county,  and  In  his  aii- 
swer  alleges  that  he  was  Justified  In  taking 
the  property,  by  virtue  of  an  execution  issued 
to  him  on  a  judgment  against  Montgomery 
Howe  (plaintiff's  father)  In  favor  of  Phoebe 
Blair,  and  denies  that  plaintiff  was  the  own- 
er of  the  property  so  taken,  or  entitled  to  tbs 
possession  thereof.  The  cause  was  tried  by 
the  court,  whose  judgment  was  In  favor  of 
plaintiff  for  tbe  snm  of  $1,512,  with  interest 
and  costs.  Defendant  appeals  from  the  judg- 
ment, and  from  an  order  denying  his  motion 
for  a  new  trial. 

The  plaintiff  claimed  title  to  tbe  property 
by  an  alleged  sale  thereof  from  her  father, 
Montgomery  Howe.  Appellant  makes  the 
point  that  the  sale  was  fraudulent  and 
void  as  against  the  creditors  of  Montgom- 
ery Howe,  because  not  accompanied  by  an 
immediate  delivery,  and  followed  by  an  ac- 
tual and  continued  change  of  possession  of 
the  property,  and  that  the  finding  to  the  con- 
trary by  the  court  Is  not  justified  by  the  evi- 
dence. The  property  in  question  consists  of 
one-third  undivided  part  of  certain  farming 
utensils,  farm  produce,  and  live  stock,  situ- 
ate at  the  time  of  the  alleged  sale  to  plaintiff 
on  a  farm  in  Mendocino  county,  known  as  the 
"Clay  Ranch."  '  On  March  14,  1893,  the  ranch 
and  all  said  personal  property  thereon  were 
owned  In  equal  parts  by  Montgomery  Howe^ 
Samuel  Howe,  and  Mrs.  Given.  On  that  day, 
Montgomery  Howe  and  Samuel  Howe  (brotli- 
ers)  conveyed  by  deed  all  their  Interests  In 
the  ranch,  and  verbally  sold  all  their  interests 
in  said  personal  property,  to  the  plaintiff.  At 
the  time  of  the  sale  the  plaintiff  was  at  her 
father's  residence  in  Oakland,  where  she  also 
resided,  and  the  business  of  the  sale  on  her 
part  was  transacted  on  the  Clay  ranch  by  her 
agent,  Frank  Telchman,  to  whom  she  was 
then  engaged  to  marry.  Telchman  did  not 
receive  possession  of  either  the  ranch  or  the 
pNBonal  property  at  the  time  of  the  sale^ 
though  the  Howe  brothers  were  then  in  ac- 
tual possession  of  both,  and  were  working  on 
tbe  ranch  and  using  the  personal  property. 
Immediately  after  the  execution  of  the  deed 
for  tbe  land,  Telchman  recorded  it  In  Mendo- 
cino county,  and  returned  to  Oakland,  whence 
he  had  been  sent  by  plaintiff,  and  there  de- 
livered the  deed  to  her.  The  only  considera- 
tion for  the  deed  for  the  land  and  the  sale  of 
the  personal  property  was  the  personal  serv- 
ices of  plaintiff  in  keeping  house  for  her  fa- 
ther, as  to  which  she  testified  as  follows:  "I 
made  tbe  contract  with  my  father  for  wages 
when  I  was  thirteen.  The  woman  he  had 
working  left,  and  I  told  him  I  would  do  the 
work  if  be  would  pay  me.  During  the  first 
year  be  paid  me  sometimes  three  dollars, 
sometimes  four  dollars,  not  the  full  amount 
I  kept  no  memorandum  of  it  Could  not  tell 
how  much  be  paid  me.  He  bought  my 
clothes  and  boarded  me.  I  was  to  receive 
five  dollars  a  month  for  a  time. '  Occasionally 
he  gave  me  as  mnch  as  five  dollars  per  month. 
TlUi  continued  unto  I  was  eighteen.    When 
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I  was  elglitBen  I  was  to  get  more.  No  sum 
was  stipulated,  but  a  different  contract  was 
made.  My  father  said:  'When  I  am  able  I 
will  pay  you.'  At  the  time  the  ranch  and 
personal  property  were  conveyed  to  me,  the 
value  fixed  was  a  little  over  five  thousand 
dollars,— about  five  thousand  five  hundred  dol- 
lars. There  was  an  agreement  made  to  pay 
me  80  much  a  year  for  the  time  that  I  had 
worked,— one  thousand  dollars  a  year.  The 
ranch  was  valued  at  five  thousand  five  hun- 
dred dollars.  My  uncle  had  been  on  the 
ranch  in  charge  of  the  personal  property  since 
February,  1891,  «nd  my  father  since  July, 
1891,  but  father  was  there  only  a  portion  of 
the  time.  I  was  in  Oakland  when  tb&  deed 
was  made.  My  father  and  uncle  were  both 
upon  the  ranch.  In  charge  of  the  property." 
She  testified  further  that,  "besides  the  deed' 
to  the  ranch  and  personal  property,  my  fa- 
ther gave  me  a  note  for  seven  thousand  five 
hundred  dollars.  That  made  thirteen  thou- 
sand dollars,— a  note  for  $7,600  and  (6,500 
worth  of  property.  That  was  the  way  I  ac- 
cepted it  at  the  time."  And  also  testified  as 
follows:  "It  was  in  the  agreement  when  I 
took  the  ranch  and  personal  property  from 
my  father  and  uncle  that  they  should  stay 
and  help  me  out  for  a  time.  I  did  not  under- 
stand farming.  They  agreed  to  stay  on  the 
place  and  help  me  out  That  was  the  con- 
tract My  uncle,  Samuel  Howe,  was  to  re- 
ceive fifty  dollars  per  month,  and  my  father 
was  to  receive  fifty  dollars  per  month.  They 
continued  to  work  on  the  place,  and  I  after- 
wards paid  them  their  wages.  They  were 
both  busily  engaged  on  the  ranch,  and  it 
was  a  part  of  the  agreement  with  them  that 
they  should  have  such  employment.  Under 
this  agreement,  I  purchased  a  two-thirds  in- 
terest In  this  personal  property  and  in  the 
ranch.  Mrs.  Oiven  owned  the  other  nn- 
dlvlded  one-third  Interest"  Between  the 
day  of  the  sale  (March  14th)  and  April  Ist, 
—that  is,  from  10  to  17  days  after  the  sale, 
—plaintiff  again  sent  Mr.  Telchman  to  the 
ranch  as  her  agent,  with  written  Instructions 
to  take  possession  for  her  of  the  personal 
property  and  the  ranch,  which  he  assumed  to 
do  by  remaining  on  the  ranch  directing  the- 
work,  and  doing  a  part  of  it,  until  about  June 
1st,  when  he  went  to  Oakland,  and  brought 
plaintiff  to  the  ranch;  and  thereafter,  until 
the  personal  property  was  levied  upon  by  the 
aherlff,  he  and  plaintiff  formally  directed  the 
wotk,  kept  the  books,  employpi  and  paid  the 
help,  bought  supplies,  and  sold  whatever  of 
the  property  that  was  sold.  But  during  all 
that  time  the  Howe  brothers  lived  and  work- 
ed on  the  ranch  the  same  as  before  Telchman 
took  possession.  As  to  this  Samuel  Howe  tes- 
tified: "After  Mr.  Telchman  came  there,  my 
brother  and  I  worked  oo  the  ranch  Just  tbe 
same  as  we  did  before,  except  thikt  after  Mr. 
Telchman  came  up  we  had  a  boss.  Previous 
to  that  I  was  boss.  After  that  I  was  the 
servant  •  »  •  Sometimes  my  views  were 
asked  about  running  the  place^  but  I  had  no 


authority."  The  testimony  of  plaintiff  and 
Samuel  Howe  was  fully  corroborated  by 
Montgomery  Howe,  but  none  of  them  could 
remember  any  definite  agreement  between  the 
father  and  daughter  as  to  what  wages  be 
was  to  pay  her  for  her  services,  or  bow  much 
he  had  paid  her  before  the  sale  in  question. 
No  accounts  were  ever  kept  between  them. 
He  testified:  "My  wife  died  in  1876.  Some 
time  after  my  wife  died,  my  housekeepw 
talked  of  going  away.  The  plaintiff  and 
my  eldest  daughter  came  into  the  office, 
and  they  said  they  would  do  the  work  and 
it  should  not  cost  any  more  than  it  did  to 
hire  housekeepers.  I  told  them  all  right 
•  •  •  They  were  to  receive  pay,  but  how 
much  we  agreed  to  pay  them  I  do  not  remem- 
ber now.  I  suppose  we  intended  to  pay  {hem 
what  it  was  reasonably  worth.  They  did 
the  work  ever  since  that  time.  My  oldest 
daughter  is  now  dead.  She  has  been  dead 
some  six  or  seven  years.  After  plaintiff  be- 
came of  age,  I  had  a  conversation  with  her. 
I  do  not  remember  how  much  I  was  to  pay. 
I  do  not  remember  that  we  set  any  definite 
price.  I  cannot,  tell  how  long  after  she  be- 
came eighteen  years  of  age  that  her  employ- 
ment conlinued.  *  *  *  I  think  the  services 
were  reasonably  worth  from  fifty  to  one  hun- 
dred dollars  per  month.  •  •  •  When  my 
wife  died,  plaintiff  was  eight  or  nine  years 
old.  My  family  consisted  of  three  daughteni 
and  one  son  and  a  housekeeper.  The  plain- 
tiff went  to  school  until  she  was  eighteen,  and 
I  wished  her  to  go  to  school  l(Miger.  I  tu> 
nlshed  her  with  clothes,  and  sent  her  to 
school,  and  she  kept  house  and  worked  there. 
Ques.  'You  say  no  particular  arrangement 
was  made?  Ans.  I  do  not  recollect  any  set 
sum.  Q.  You  do  not  recollect  any  particular 
time  that  you  made  any  express  bargains? 
A.  They  came  to  the  ofilce,  and  told  me  what 
they  would  do.  They  would  talk  to  me.  1 
would  agree  to  It  Q.  Did  you  pretend  to 
keep  any  account  of  the  money  you  gave 
them?  A.  No,  sir.  I  think  sometimes  they 
told  me  for  so  long  a  time  they  had  had  so 
much  money.  Q.  Did  you  make  any  differ- 
ent arrangements  with  this  daughter  to  what 
you  had  with  your  older  daughter?  A.  My 
recollection  Is  that  she  came  in  and  talked 
with  me  sometimes,  but  I  do  not  recollect 
what  It  was.  I  was  not  very  particular." 
The  plaintiff  testified  that  both  her  father  and 
uncle  agreed  to  pay  her  for  housekeeping, 
though  it  does  not  appear  that  her  uncle  was 
a  member  of  the  family.  But  there  is  no  evi- 
dence that  her  uncle  so  agrreed  until  about  the 
time  of  the  sale  in  March,  1893.  As  to  this 
he  testified  as  follows:  "About  the  month  of 
March,  1893,  myself  and  my  brother  made  a 
sale  of  the  personal  property  to  the  plaintiff, 
who  is  my  niece  and  my  brother's  daughter. 
We  made  that  sale  for  seiTices  that  were 
rendered  in  keeping  house  for  a  goodly  num- 
ber of  years.  My  brother  and  I  were  partners 
in  business— in  the  railroading  business— 
in  Oakland.    I  think  plaintiff's  service  corn- 
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menced  two  or  three  years  after  her  mother's 
death.  At  the  time  we  made  the  agrreement 
we  let  her  have  the  ranch  and  the  personal 
property,  and  we  gave  her  notes  at  the  same 
time  for  seven  thousand  five  hwidred  dollars, 
in  payment  of  the  services  she  had  rendered, 
and  in  fnll  of  those  services;  I  think  for  about 
thirteen  years'  services.  We  sold  her  all  our 
light,  tiOe,  and  interest  in  the  Clay  ranch, 
and  the  personal  property  on  the  rancli.  We 
owned  a  two-thirds  interest,  and  Airs.  Given 
owned  the  other  one-third.  When  we  made 
the  deed,  we  delivered  it  to  Mr.  Teichman, 
the  agent  of  plaintiff,  at  Hopland.  That  was 
at  the  Ume  the  sale  of  the  personal  property 
went  into  effect  Plaintiff  asked  me  to  con- 
tinue on  the  ranch,  and  my  answer  was,  'I 
would  stop  for  a  time.'  There  was  no  agree- 
ment at  that  time  atxtut  our  wages,  but  there 
was  afterwards.  •  •  •  I  knew  very  well 
that  after  my  brother's  wife  died  that  the 
children  had  to  be  paid  from  the  very  start 
I  mean  the  plaintiff  and  her  older  sister.  I  do 
not  know  that  we  have  agreed  with  her  as  to 
the  rate  of  wages.  We  have  put  her  off,  and 
have  never  paid  her  for  her  services.  It  was 
all  the  time  implied  that  she  was  to  receive 
pay.  I  cannot  say  when  was  the  first  time 
that  we  had  a  talk  with  plaintiff  about  set- 
tling with  her.  It  must  have  been  about  the 
com  mencement  of  the  year  1893.  At  the  time 
the  deed  was  made,  my  brother  and  I  had 
talked  over  the  matter,  but  I  do  not  know 
whether  we  had  talked  with  plaintiff  about  it 
or  not  I  cannot  say  when  was  the  first  time 
I  talked  with  her  about  it  I  think  I  bad  a 
talk  with  her  before  Mr.  Teichman  came  up 
to  take  possession  of  the  property,  but  I  don't 
know."  It  thus  appears  by  her  uncle's  esti- 
mate that  plaintiff  was  allowed,  in  addition  to 
her  personal  expenses,  board  and  schooling, 
$1,000  a  year  from  the  time  she  was  about  12 
years  of  age;  for  she  testified  at  the  trial  that 
she  was  then  (February  15,  ISM,  11  months 
after  the  sale)  only  26  years  of  age.  But  she 
estimated  the  value  of  her  services  at  only  $30 
per  month  after  she  was  18  years  of  age,  and 
at  only  $5  per  month  before. 

It  cleariy  appears  from  the  evidence  that 
the  alleged  sale  was  not  accompanied  by  au 
immediate  delivery  of  the  property,  as  re 
quired  by  section  3440  of  the  Civil  Code. 
On  this  point  there  is  no  conflict  of  evidence. 
The  plaintiff,  her  father,  her  uncle,  and  Mr. 
Teichman  all  testified  that  the  sale  of  the 
personal  property  was  made  on  March  14, 
1883,  at  the  same  time  the  deed  of  the 
ranch  was  executed;  and  that  the  Howe 
brothers  were  then  in  actual  possession  of 
both  the  real  and  personal  property;  and, 
also,  that  there  was  no  attempt  to  deliver  to 
plaintiff  the  personal  property  until  about 
two  weeks  after  the  sale.  It  follows  that 
the  sale  Is  conclusively  presumed  to  be 
fraudulent  and  void  against  Phoebe  Blair, 
who  is  admitted  to  have  been  a  creditor  of 
Montgomery  Howe  at  the  time  of  the  sale; 
and  consequently  the  finding  that  plalutUt 


was  the  owner  of  the  property  by  virtue  of 
that  sale  is  not  Justified  by  the  evidence. 
Cahoon  v.  Marshall,  25  CaL  201;  BeU  v.  Mc- 
Cleilan,  67  Cal.  283,  7  Pac.  699;  NeweU  v. 
Desmond,  63  Cal.  243;  Bunting  v.  Saltz,  84 
Cal.  168,  24  Pac.  167;  Btchepare  v.  Aguirre, 
91  Cal.  288,  27  Pac.  668;  Murphy  v.  Mul- 
grew,  102  Cal.  647,  36  Pac.  857. 

The  only  attempted  answer  by  respond- 
ent's counsel  to  this  view  of  the  case  Is  that, 
at  the  time  of  the  sale,  Mrs.  Given  was  a 
tenant  in  common  of  one-third  of  the  prop- 
erty; that  upon  the  sale  of  the  other  two- 
tiilrds  to  plaintiff  Mrs.  Given's  possession 
became  plaintiffs  possession,  by  construc- 
tion of  law;  and  that  such  constructive  pos- 
session of  plaintiff  satisfied  the  requirement 
of  immediate  delivery.  As  authority  for 
tills,  counsel  cites  Freem.  Goten.  1 167,  which 
cites,  and  seems  to  rest  upon.  Brown  v. 
Graham,  24  111.  630,  alone.  But  the  Illinois 
case  is  not  in  point.  The'  decision  in  that 
case  is  fully  expressed  in  the  syllabus,  as 
follows:  "The  possession  of  one  of  several 
tenants  In  common  of  personal  property 
which  is  incapable  of  division  is  constructive 
possession  of  all.  And  when  a  tenant  in 
common,  not  In  possession,  sells  his  interest, 
the  possession  of  another  tenant  in  common 
becomes  the  constructive  i>ossession  of  the 
purchaser."  And  this  was  held  in  that  case 
to  satisfy  the  statute  of  frauda.  Conceding, 
for  ail  purposes  of  this  appeal,  tliat  a  con- 
structive possession  thus  acquired  would 
satisfy  section  3440  of  our  Civil  Code,  Which, 
In  view  of  the  decisions  of  this  court  in 
Newell  y.  Desmond  and  Bunting  v.  Saltz, 
supra,  seems  extremely  doubtful,  still  the 
Illinois  case  is  not  applicable,  for  the  reason 
that  the  Howe  brothers  were  in  actual  pos- 
session at  the  time  they  sold  to  plaintiff,  and 
there  is  no  evidence  that  Mrs.  Given  was 
ever  in  actual  possession.  Brown  t.  O'Neal, 
95  Cal.  262,  30  Pac.  538. 

The  evidence  shows  that  a  portion  of  the 
property  in  question  was  produce  of  the 
ranch  during  1893,  after  the  sale,  and  there- 
fore not  the  identical  property  sold,  the 
value  of  which  is  shown  to  be  $627.61;  and 
it  is  claimed  that  respondent  is  entitled  to 
recover  this  sum,  even  though  the  sale  of  the 
personal  property  should  l>e  held  void.  If 
the  conveyance  of  the  ranch  was  not  void 
against  creditors  on  the  ground  of  actual 
fraud,  I  think  this  point  well  taken.  While 
the  evidence  tends  to  prove  that  the  con- 
veyance of  the  ranch  was  actually  fraudu- 
lent, as  having  been  made  to  delay  or  de- 
feat creditors  of  the  vendors,  it  cannot  be 
held  that  there  was  not  such  a  conflict  of 
evidence  on  this  issue  as  to  Justify  the  find- 
ing of  the  court  Should  it  be  found  on  a 
new  trial,  however,  that  the  conveyance  of 
land  was  littended  by  the  vendors  to  defraud 
their  creditors,  and  that  plaintiff  did  not 
purchase  in  good  faith  for  a  valuable  consid- 
eration, and  without  notice  of  the  intended 
fraud,  then  such  conveyance  should  be  held. 
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Toid  as  against  all  persona  wbo  were  cred- 
itors of  the  rendors  at  the  date  of  the  con- 
Teyance;  and  in  that  case  the  produce  of 
the  land  during  1893,  under  the  circum- 
stances of  this  case,  should  be  held  subject 
to  the  execution  by  virtue  of  which  the  de- 
fendant tooic  It 

The  answer  contains  no  allegation  of 
fraud,  actual  or  constructive;  nor  was  such 
allegation  necessary;  for,  since  there  was  no 
Indication  in  the  complaint  that  plaintiff 
claimed  title  by  sale  from  her  father  and 
ancle,  the  defendant  was  not  bound  to  an- 
ticipate that  she  would  do  so.  Orum  v. 
Barn^,  66  Cat  254.  But,  now  that  defend- 
ant haa  notice  of  the  nature  of  plaintiff's 
alleged  title,  it  may  be  questionable  whether 
he  should  expressly  plead  the  fraud  on 
which  he  relies  for  his  defense  before  the 
new  trial. 

I  think  the  Judgment  and  order  should  be 
reversed,  and  the  cause  remanded  for  a  new 
trial,  with  leave  to  defendant  to  amend  hla 
answer  If  so  advised. 

We  concur:  HAYNES,  C;  BELCHER,  0. 

PER  CURIAM.  For  the  reasons  given  in 
the  forgoing  opinion,  the  Judgment  and  or- 
der (ire  reversed,  and  the  cause  remanded 
(or  a  new  trial,  with  leave  to  defendant  to 
amend  his  answer  If  so  advised. 
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FIRST  NAT.  BANK  OE  BRIDGEPORT  v. 
FERRIS  IRRIGATION  DIST.  (CORO- 
NADO  FOUNDRY  &  MACHINE  CO.  et 
al..  Interveners.    No.  19,501).' 

(Supreme  Conrt  of  California.     April  5,1895.) 

MBCBAIIIO'S  lAWn  —  CLAIIC    BT    HkTSKlkV-IlAS— 

RlOBTS  OF  iNirOOBUT  PlTROHAgBR— CoUHnB- 

CLAIM  BT  OWHKB — CoSTS  OF  RbPAIB. 

1.  Under  Code  Civ.  Proc.  }  1184  (as  amend- 
ed In  1887),  providing  that  a  mechanic  or  mate- 
rial-man may  give  written  notice  of  bis  claim 
to  the  owner  of  the  stmctnre  "at  any  time," 
and  requiring  him  to  retain,  from  the  money 
"due  or  that  may  become  due"  snch  contractor, 
a  sufficient  snm  to  answer  claimant's  demand, 
the  notice  may  be  served  at  any  time  before  the 
money  is  dae,  thongh  the  claim  has  been  as- 
signed, or  even  after  It  Is  due,  if  the  amount  Is 
■till  owed  to  the  original  contractor;  but  an  a»- 
•ijOimeat  for  value,  with  notice  to  the  owner, 
after  the  time  for  payment  has  arrived,  with- 
out knowledge  on  the  part  of  the  assignee  of 
any  nnoaid  demand,  wiU  defeat  the  lights  of 
material  men,  and  make  ineffectual  any  snlwe- 
qn«it  notice. 

2.  The  fact  that  a  contract  to  construct  a 
pipe  line  for  defendant  was  void,  for  want  of 


iling,  or  otherwise,  does  not  render  defendant 
liable  to  a  personal  Judgment  in  favor  of  a  ma- 
terial-man. 

S.  Hie  right  of  a  material-man  to  serve  no- 
tice of  his  demand  on  the  owner,  requiring  him 
to  retain  a  snffident  snm  to  pay  it,  as  provided 
by  Code  Civ.  Proc.  |  1184,  Is  not  atFected  by 
failure  to  file  notice  of  lien  within  30  days,  as 
provided  by  Code  Civ.  Proc.  S  1187,  nor  by  Code 
Civ.  Proc.  i  1190.  declaring  that  no  Hen  shall 
be  binding  longer  than  90  days  nnlesa  proceed- 
ings to  enforce  it  be  commenced  within  snch 
tima 

*  Rdieaainc  dealad. 


4.  Under  01  v.  Code,  1 1489,  providing  that, 
before  a  party  to  a  contract  can  compel  an- 
other to  perform  any  act  nnder  it,  he  must  ful- 
fill all  conditions  precedent  imposed  upon  him- 
self, one  who  has  agreed  with  a  contractor  to 
furnish  "all  the  couplings  to  be  nsed  in  the  con- 
Btniction  of  a  pipe  Hne,"  at  a  fixed  rate  per 
pound,  cannot  enforce  payment  before  all  the 
material  has  been  delivered,  and  hence  his  cause 
of  action  against  the  owner  of  the  structure 
does  not  accrue  till  the  last  delivery. 

5.  One  furnishing  materials  to  a  contractor 
for  the  construction  of  a  pipe  line  cannot  recov- 
er against  tht  owner  of  the  structure,  as  a 
charge  on  the  contract  price,  for  patterns  used 
in  the  mannfacture  of  couplings,  or  bozee  in 
which  the  latter  are  shipped,  they  not  being 
used  in  the  structure,  and  their  price  not  in- 
cluded in  that  of  the  couplings. 

6.  Where  a  contract  to  construct  a  pipe  line, 
and  to  keep  it  in  repair  for  one  year  after  com- 
pletion,— the  contract  price  to  be  paid  35  da^s 
after  its  completion, — was  assigned  to  plaintiff 
after  the  money  became  due,  with  notice  there- 
of to  the  owner,  the  hitter's  right  to  counter^ 
claim  Uxc  subsequent  expenditures  made  nec- 
essary by  the  contractor's  failnre  to  repair  was 
lost  as  against  the  assignee. 

7.  Where  a  contract  for  the  construction 
of  a  pipe  line  included  an  agreement  to  keep  it 
in  repair  for  one  year  after  its  completion,  and 
the  assignee  of  the  contractor  sues  for  the  bal- 
ance of  the  contract  price,  an  averment  in  the 
answer,  filed  more  than  a  year  after  the  work 
was  finidied,  that  "it  will  be  required  to  spend 
more  than"  such  l>alance  to  keep  the  line  in  re- 
pair, is  insufficient  to  sustain  a  Judgment  for  a 
counterclaim. 

Department  L  Appeal  from  superior  court, 
San  Diego  county;  George Puterbaugh,  Judge. 

Action  by  the  First  National  Bank  of 
Bridgeport,  Ohio,  against  the  Ferris  Irriga- 
tion District  The  Coronado  Foundry  &  Ma- 
chine Company  and  another  Intervened. 
From  a  Judgment  for  the  Intervener  named, 
and  for  plaintlfT,  after  allowing  tl6fendant's 
counterclaim,  plaintiff  appeals. .   Reversed. 

Code  Civ.  Proc.  {  339,  subd.  1,  provides  that 
"an  action  upon  a  contract,  obligation  or  lia- 
bility, not  founded  upon  an  instrument .  of 
writing,  •  •  *"  shall  be  commenced  with- 
in two  years.  Code  Civ.  Proc.  {  1190,  de- 
clares that  no  lien  provided  for  In  the  chapter 
binds  any  building  for  a  longer  period  than 
90  days  after  the  same  has  been  filed,  unless 
proceedings  be  commenced  within  that  time 
to  enforce  the  same,  etc.  Code  Civ.  Proc.  { 
1187,  provides  that  one  who  claims  a  lien  up- 
on a  structure  for  work  or  materials  must, 
within  30  days  after  the  completion  of  such 
structure,  file  with  the  county  recorder  a 
claim  containing  a  statement  of  his  demand, 
etc.  Civ.  Code,  I  1439,  provides  that,  before 
any  party  to  an  obligation  can  require  an- 
other party  to  perform  any  act  under  It  ha 
must  fulfill  all  conditions  precedent  thereto 
Imposed  upon  himself,  etc 

Trippett  Boone  &  Neale,  for  appellant 
Crowe  &  Anderson  and  Parrish  &  Mosshold- 
er,  for  respondenta  O.  B.  Morris  and  W.  B. 
Guy,  for  Interveners 

PER  CURIAM.  Plaintiff,  a  corporation, 
commenced  this  action  July  22,  1893,  to  re- 
cover of  defendant  a  sum  of  money  alleged 
to  be  due  the  plaintiff  under  an  assignment 
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of  a  claim  therefor  to  It  made  by  the  Aetna 
Iron  &  Steel  Comiuny,  also  a  corporation, 
on  May  16,  1893.  The  defendant  is  an  Irri- 
i^ation  district  formed  under  the  statute  pro- 
viding for  the  organization  and  government 
of  such  districts,  approved  March  7,  1887. 
One  W.  L.  Ewing  filed  a  complaint  In  inter- 
vention, but  the  findings  and  Judgment  were 
against  him,  and  he  has  not  appealed.  The 
case  comee  here  on  the  judgment  roll  alone. 

From  the  record  it  appears  that  on  March 
2(t,  1891,  defendant  made  a  contract  with 
the  Silver  Gate  Manufacturing  Company,  a 
corporation,  whereby  such  company  agreed 
to  construct  for  defendant  a  line  of  wood 
pipe  6.5  mUes  In  length,  and  to  keep  the 
same  hi  repair,  free  from  lealiage,  for  the 
period  of  one  year  after  the  completion  there- 
of. The  price  to  be  paid  by  defendant  for 
such  work  was  by  the  contract  made  payable 
35  days  after  the  completion  of  the  pipe  line. 
The  construction  of  such  pipe  was  completed 
by  the  Silver  Gate  Manufacturing  Company, 
or  by  said  Aetna  Iron  &  Steel  Company,  act- 
ing for  and  in  the  stead  of  said  manufactur- 
ing company,  on  the  9th  day  of  January, 
1893.  Previously,  on  September  14,  1892, 
said  manufacturing  company,  the  original 
contractor,  assigned  Its  claims  due,  or  to  be- 
come due,  on  account  of  the  contract,  to  the 
said  Aetna  Iron  &  Steel  Company.  On  May 
2,  1893,  the  defendant,  by  Its  board  of  direct- 
ors, allowed  and  approved  the  account  of  the 
Aetna  Iron  &  Steel  Company,  as  assignee  of 
the  original  contractor,  for  the  balance  due 
under  the  said  contract,  amounting  to  the 
sum  of  $11,692.05,  of  which  amount  f7,500 
was  paid,  and  the  sum  of  $4,192.06  remains 
unpaid,  and  Is  the  subject  of  the  action.  The 
demand  of  said  Aetna  Iron  &  Steel  Company 
for  such  balance  was  assigned  to  plaintiff 
May  16,  1893,  as  stated  above.  The  interest 
of  the  intervener,  the  Coronado  Foundry  & 
Machine  Company,  arose  in  this  wise:  Sub- 
sequently to  March  26,  1891,  the  date  of  the 
contract,  said  intervener  entered  into  an  oral 
agreement  with  the  contractor,  the  Silver 
Gate  Manufacturing  Company,  whereby  said 
intervener  promised  to  furnish  to  the  con- 
tractor all  the  iron  couplings  to  be  used  in 
the  construction  of  said  pipe  line,  the  quan- 
tity of  such  material  so  to  be  furnished  being 
not  otherwise  specified,  at  the  price  of  4iA 
cents  per  pound,  which  price  the  contractor 
agreed  to  pay.  The  court  found  that  such 
agreement  "also  included  the  making  by  said 
intervener  of  all  patterns  for  said  couplings, 
and  the  furnishing  of  boxes  in  which  to  ship 
said  couplings,  said  Silver  Gate  Manufactur- 
ing Company  agreeing  to  pay  the  reasonable 
value  of  said  patterns  and  boxes  to  said  in- 
tervener." No  time  of  payment  waa  speci- 
fied in  said  agreement  The  intervener  made 
such  patterns  to  the  value  of  $111.05,  and 
boxes  to  the  value  of  $99.05.  Patterns,  box- 
es, and  couplings  were  made  and  supplied  by 
the  intervener  to  the  contractor  in  divers 
quantities,  and  at  divers  times,  from  April 


13, 1891,  to  November  9,  1891  (except  a  single 
Item  of  patterns,  amounting  to  $7.65,  found 
to  have  been  furnished  February  19,  1891); 
the  last  item  of  couplings,  $10.60  in  amount, 
being  supplied  November  9,  1891.  The  coup- 
lings were  actually  used  In  the  construction 
of  the  pipe  line,  but  no  patterns  or  boxes 
were  so  used.  It  seems  that  the  patterns 
were  used  by  the  intervener  In  molding  the 
couplings  at  Its  own  works,  and  were  neces- 
sary for  that  purpose.  They  were  charged 
to  the  contractor,  though  It  never  had  actual 
possession  of  them.  The  boxes  were  neces- 
sarily employed  In  the  shipment  of  the  coup- 
lings from  the  place  of  manufacture  to  the 
place  of  use.  Payments  were  made  to  the 
intervener  on  account  in  the  month  of  July, 
1891,  amounting  to  $300;  and  on  October  26, 
1893,  after  this  action  had  been  begun,  said 
Intervener  served  written  notice  on  the  de- 
fendant that  it,  the  Intervener,  "furnished 
materials  to  the  Sliver  Gate  Manufacturing 
Company,  to  be  used,  and  which  actually 
were  used.  In  the  construction  of  the  pipe 
line  for  the  Perrls  Irrigation  District,  under 
the  contract  between  the  said  Perrls  Irriga- 
tion District  and  the  said  Silver  Gate  Manu- 
facturing Company;  that  said  material  was 
cast  couplings,  to  be  used  In  the  construction 
of  said  pipe  line,  and  that  the  value  of  the 
niatetials  so  furnished  was  $2,439.58;"  also, 
that  only  $300  had  been  paid  on  account 
thereof,  and  that  a  balance  of  $2,130.58  re- 
mained due  and  unpaid;  and  required  de- 
fendant to  retain  In  its  possession  sufficient 
funds  due  under  Its.  contract  with  the  Silver 
Gate  Manufacturing  Company  to  pay  such 
balance.  A  few  days  later,  November  4, 
1803,  said  Intervener  filed  Its  complaint  in  In- 
tervention herein.  The  plaintiff  pleaded, 
among  other  defenses  to  intervener's  action, 
that  the  same  is  barred  (1)  by  the  provisions 
of  subdivision  1  of  section  339  of  the  Code  of 
Civil  Procedure;  (2)  by  the  provisions  of  sec- 
tion 1190  of  the  same  Code.  Regarding  the 
controversy  between  plaintiff  and  defendant, 
the  court  found  that  default  was  made  in 
performance  of  that  term  of  the  contract  be- 
tween defendant  and  the  Silver  Gate  Manu- 
facturing Company  by  which  the  latter  agreed 
to  keep  the  pipe  in  repair  for  one  year  after 
the  completion  thereof,  and  that  defendant 
necessarily  expended  for  that  purpose,  dur- 
ing such  period,  from  January  9,  1893,  to 
January  9,  1894,  the  sum  of  $1,223.15.  The 
only  averment  In  the  pleadings  setting  up  a 
counterclaim  for  this  sum  is  contained  In  the 
defendant's  answer  filed  January  13,  1894, 
and  Its  most  material  language  Is  that  de- 
fendant "will  be  required  to  expend  more 
than  the  sum  of  $4,192.05,  withheld  by  de- 
fendant herein,  to  keep  said  pipe  line  in  re- 
imlr  for  one  year  from  its  completion."  The 
court  gave  judgment  in  favor  of  the  Inter- 
vener, the  Coronado  Foundry  &  Machine 
Company,  for  the  amount  of  its  demand,— 
$2,139.58,— and  In  favor  of  plaintiff  for  $829.- 
32,  besides  Interest  from  February  13,  1893; 
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the  remainder  of  the  fund  In  the  bands  of 
defendant— $1,223.15— being  allowed  to  it  in 
virtue  of  the  counterclaim  referred  to.  Plain- 
tiff appeals. 

1.  Was  the  notice  served  on  defendant  by 
the  Intervener^  October  26,  1883,  in  sufficient 
time  to  fix  the  right  of  the  intervener  in  the 
fund  yet  remaining  in  the  hands  of  defend- 
ant? Such  notice  was  given  more  than  eight 
months  after  the  completion  of  the  contract 
for  the  construction  of  the  pipe;  more  than 
«even  months  after  the  balance  due  under 
said  contract  became  payable,  according  to 
its  terms;  more  than  one  year  after  the  orig- 
inal contractor  had  assigned  its  rights  to  such 
balance;  and  more  than  three  months  after 
plaintiff,  as  a  subsequent  assignee  thereof, 
bad  commenced  this  action  to  recover  the 
same.  Appellant  maintains  ttiat,  these  cir- 
cumstances considered,  the  notice  was  too  late. 
The  decision  of  this  question  turns  upon  the 
proper  construction  of  the  statute  (section 
1184,  Code  Civ.  Proc.)  as  amended  in  1887. 
What  that  construction  should  be  is  not  dis- 
cussed in  the  briefs  filed  on  behalf  of  either 
the  intervener  or  the  defendant.  Said  section 
1184  provides  that:  "Any  of  the  persons  men- 
tioned in  section  1183,  except  the  contractor,, 
may  at  any  time  give  to  the  reputed  owner 
a  written  notice  that  they  have  performed 
labor  or  fmrnlshed  materials,  or  both,  to  the 
contractor,  or  other  person  acting  by  authorr 
Ity  of  the  reputed  owner,  or  that  they  have 
agreed  to  do  so,  stating  In  general  terms  the 
kind  of  labor  and  materials,  and  the  name  of 
the  person  to  or  for  whom  the  same  was  done 
or  fumlslied,  or  both,  and  the  amoimt  in 
value,  as  near  as  may  be,  of  that  already- 
done  or  furnished,  or  both,  and  of  the  whole 
agreed  to  be  done  or  furnished,  or  both. 
*  *  *  Upon  such  notice  being  given,  it  shall 
be  the  duty  of  the  person  who  contracted 
with  the  contractor  to,  and  he  shall,  withhold 
from  his  contractor  *  *  *  sufficient  money 
due,  or  that  may  become  due,  to  such  con- 
tractor or  other  person,  to  answer  such 
claim."  The  intervener  is  a  material-man, 
wttliin  the  category  of  persons  authorized  to 
give  such  notice;  and,  by  the  wording  of  the 
section,  those  persons  "may  at  any  time  give" 
the  specified  notice.  It  seems  reasonable  to 
say  that  no  assignment  made  by  the  contract- 
or of  the  amount  to  become  afterwards  due 
to  him  ia  the  course  of  performance  of  the 
contract  could,  before  the  arrival  of  the  time 
of  payment,  defeat  the  right  of  the  material- 
tnan  to  give  the  notice  in  question  and  ob- 
tain the  benefit  thereof.  If  an  assignment 
so  made  could  have  that  ^ect,  then  the  pro- 
visions of  the  statute  in  this  regard  could  in 
most  cases  be  evaded.  The  section  requires 
the  owner,  on  receipt  of  the  notice,  to  with- 
hold sufficient  money  "due,  or  that  may  be- 
come due,"  to  answer  the  claim;  and  doubt- 
less the  notice  may  be  effectually  given,  so 
long  as  the  money  is  owed  to  the  contractor 
himself,  although  the  time  when  it  should 
have  been  paid  has  passed.     Board  of  Edu- 


cation T.  Blake  (CaL)  38  Pac.  536.  In  this 
case  the  contractor  assigned  his  claim,  Sep- 
tember 14,  1892,  and  before  the  completion 
of  the  work,  to  the  Aetna  Iron  &  Steel  Com- 
pany, and  the  defendant  on  May  2,  1893,  au- 
dited and  approved  the  claim  of  such  as- 
signee for  the  balance  of  the  contract  price 
then  unpaid.  The  Aetna  Company  then  had, 
at  least,  the  rights  of  the  original  contract- 
or. After  the  expiration  of  35  days  from 
the  time  of  completing  the  contract,  the  Aetna 
Company  was,  therefore,  by  the  terms  of  the 
contract,  entitled  to  be  paid  the  fuU  amount 
of  the  contract  price  then  remaining  unpaid. 
As  has  been  seen,  a  portion  of  this  price  was 
paid  in  May  following,  and  on  the  16th  of 
that  month  the  claim  for  the  residue  was  as- 
signed to  plaintiff.  TTndoubtedly  the  plain- 
tiff then  bad  the  right  to  receive  the  unpaid 
balance  of  the  money;  and,  if  payment  had 
actually  been  made  at  any  time  after  it  was 
due  and  before  the  intervener  served  its  no- 
tice of  October  25,  1893,  such  payment  would 
have  been  valid,  and  the  intervener  could  not 
have  pursued  the  fund  in  the  hands  of  the 
plaintiff,  or  held  the  defendant  liable  in  any 
way  on  account  thereof.  There  is  nothing  In 
the  record  to  show  that  plaintiff  possessed 
any  information  that  the  Intervener  had  or 
claimed  even  a  contingent  interest  in  such 
f  imd,  or  knew  that  anything  was  unpaid  for 
work  or  materials  used  in  the  construction  of 
the  pipe.  Why  should  the  assertion  by  in- 
tervener of  Its  latept  equity,  months  after 
the  assignment,  toll  plaintiff's  right  to  the 
money,  and  make  the  act  of  paymoit  unlaw- 
ful, which  had  before  been  lawful?  The  law 
does  not  require  that  the  assignee  for  valqe 
of  a  thing  in  action  shall  take  it  subject  to  tl^e 
latent  equities  of  third  persons  of  which  he 
has  no  notice;  but  only  that  the  assignment 
sliall  be  subject  to  the  equities  existing  in 
favor  of  the  debtor,— in  this  case  the  defend- 
ant Code  Civ.  Proc.  §§  368,  440;  Civ.  Code, 
S  1459;  Wrii^t  v.  Levy,  12  Cal.  257.  If  the 
contractor,  previous  to  the  giving  of  the  no- 
tice, has  transferred  to  another,  who  takes 
the  assignment  for  value,  and  without  notice 
of  the  latent  equities  of  the  material-man,  the 
amount  then  actually  due  and  payable  on 
the  contract,  there  is  then  nothing  either  due 
or  to  become  due  to  Mm,  and  there  is  no  fund 
on  which  the  notice  can  operate.  It  is  true 
tliat  the  statute  declares  that  the  material- 
man or  other  person  dealing  with  the  con- 
tractor may  give  the  notice  "at  any  time"; 
but  this  expression  must  be  construed  In  con- 
nection with  the  other  provisions  relating  to 
the  subject,  and  the  general  scheme  of  the 
Code  chapter  of  which  they  form  a  part. 
That  chapter  contemplates  throughout  that 
the  privileges  it  allows  to  those  who  furnish 
material  or  labor  for  the  construction  of  build- 
ings and  other  improvements  shall  be  exer- 
cised with  promptitude,  and  so  as  not  to 
tmmper  either  the  owner  or  the  contractor,  or 
those  who  deal  with  them,  in  the  free  dis- 
position of  the  property  rights  affected  by  or 


Digitized  by 


Google 


48 


PACIFIC  REPOKTER,  Vol.  40, 


(CaL 


arlsln^r  from  the  contract,  beyond  snch  time 
%a  may  be  convenient  for  the  assertion  of 
those  privileges.  It  cannot  be  supposed  that 
the  legislature,  while  requiring  a  portion  of 
the  contract  price  to  be  withheld  from  the 
contractor  for  the  period  of  only  35  days  aft- 
er the  completion  of  the  contract,  and  making 
It  Incumbent  on  the  material-man  desirous 
of  acquiring  a  lien  to  give  public  notice  there- 
of by  filing  his  verified  claim  therefor  in  the 
proper  office  within  30  days  from  the  actual 
or  presumed  completion  of  the  structure  or 
other  work,  and  to  begin  his  action  In  the 
proper  court  for  the  enforcement  of  his  claim 
within  90  days  following  the  filing,  yet  de- 
signed that  the  same  material-man  may,  with- 
out imparting  notice  in  any  manner  to  the 
public,  retain  a  latent  lien  for  an  indefinite 
time  after  completion  of  the  contract,  and 
after  jmyment  is  due  tiiereunder  on  the  com- 
pensation earned  by  the  contractor,  and  that 
this  secret  equity  "may  at  any  time"  be-  as- 
serted, not  only  against  the  contractor,  but 
also  against  those  who  have  acquired  his 
property  Interests  therein  by  assignment  or 
otherwise.  We  hold  in  this  behalf  (1)  that 
the  right  of  the  intervener  to  give  the  notice 
of  Its  demand,  and  thus  to  charge  the  con- 
tract price  in  the  hands  of  the  owner,  was  not 
affected  by  any  assignment  made  by  the  con- 
tractor nntil  after  the  time  when  the  demand 
assigned  became  due,  in  this  case  upon  the 
expiration  of  35  days  from  the  completion  of 
the  contract;  (2)  that  the  assignment  made 
by  the  original  contractor,  the  Silver  Gate 
Manufacturing  Company,  to  the  Aetna  Iron 
&  Steel  Company,  before  the  completion  of 
the  work,  vested  the  latter  company,  prior  to 
the  expiration  of  35  days  from  the  date  of 
such  completion,  with  no  rights  anywise  dif- 
ferent from  or  superior  to  those  of  the  <NrIg- 
Inal  contractor,  nor  even  then  if  such  assign- 
ment was  made  as  part  of  a  mere  substitu- 
tion of  the  Aetna  Company  for  the  contractor 
in  the  original  contract,— a  matter  on  which 
the  findings  are  not  clear;  (3)  but  tliat  the 
assignment  by  the  Aetna  Iron  &  Steel  Com- 
pany to  the  plaintifT  of  the  contract  price  or 
the  balance  thereof,  and  notice  to  defendant 
of  such  assignment  after  the  balance  was  due 
and  payable  under  the  terms  of  the  contract, 
cut  off  all  rights  of  the  Intervener  in  the  fund 
so  assigned,  and  any  notice  afterwards  given 
by  the  intervener  was  futile,  provided  the 
plaintiff  took  such  assignment  for  value  and 
without  notice  of  the  unpaid  demand  of  the 
intervener.  We  think  mich  proviso  Just.  If 
the  plaintiff  was  a  mere  volunteer  or  trustee 
for  the  Aetna  Company,  or  did  not  render 
value  for  the  assignment,  there  is  no  rea- 
son why  It  should  not  stand  precisely  in  the 
shoes  of  its  assignor,  subject  to  any  right  of 
the  intervener,  within  the  doctrine  asserted 
In  Bush  V.  Lathrop,  22  N.  Y.  535.  This  quali- 
fication of  the  Immunity  of  the  assignee  is 
commonly  found  In  the  authorities  whlcb, 
with  the  better  reason,  as  It  seems  to  us,  af- 
firm the  right  of  the  assignee,  in  good  faith 


and  for  value,  to  take  the  subject  of  the  as- 
signment free  from  the  latent  equities  of 
third  persons  (Redfeam  v.  Ferrier,  1  Dow,  50, 
which  Lord  Eldon  declared  to  be  "a  most 
Important  case";  Livingston  v. Dean,  2  Johns. 
Gh.  480;  MuUison's  Estate,  68  Pa.  St  212; 
Moore  v.  Holcombe,  3  Leigh,  597),  and  has, 
along  with  the  rule  It  qualifies,  been  approved 
in  this  state  (Wright  v.  Levy,  12  Cal.  2B2, 
263).  The  argument  of  the  intervener  that  it 
must  be  presumed,  in  support  of  the  findings 
and  Judgment,  that  some  notice  other  than 
that  expressly  found  by  the  court,  and  prior 
to  it  In  point  of  time,  was  served  on  the  de- 
fendant, is  without  foundation.  Railroad  Co. 
V.  Reynolds,  50  Cal.  00.  So  of  Its  contention 
that,  since  there  Is  no  finding  that  the  con- 
tract of  defendant  with  the  Sliver  Gate  Manu- 
facturing Company  was  filed  with  the  county 
recorder,  it  is  therefore  to  be  treated  as  void; 
and,  as  subsidiary  consequences,  that  the  de- 
fendant became  personally  liable  to  it,  the 
intervener,  for  the  materials  furnished  (Code 
Civ.  Proc.  §  1183),  and  no  notice  of  its  claim 
was  necessary.  The  court  found  that  a  con- 
tract was  entered  into  for  the  construction  of 
the  pipe  line,  and  that  It  was  performed.  It 
will  not  be  presumed  in  such  case,  without 
proof,  that  the  contract  was  void  for  want  of 
filing,  or  for  any  other  reason.  Even  if  it 
were  void,  the  consequence  claimed— personal 
liability  of  the  defendant  in  the  sense  that 
could  uphold  the  Judgment  in  favor  of  the  in- 
tervener—would  not  follow.  Lumber  Co.  v. 
Schniitt,  74  Cal.  625,  16  Pac.  516. 

2.  Our  conclusion  on  the  branch  of  the  case 
above  considered  necessitates  a  reversal  of  the 
Judgment  in  favor  of  the  intervener;  but,  as 
there  may  be  a  new  trial,  some  other  points 
presented  should  be  noticed.  Appellant  main- 
tains that  the  intervener  should  have  filed 
notice  of  its  claim  in  the  office  of  the  county 
recorder,  as  In  cases  where  a  lien  is  claimed 
against  a  building  or  other  structure  under 
section  1187,  Code  Civ.  Proc.  But  the  reme- 
dy provided  by  section  1184  of  the  same  Codfe, 
for  intercepting  the  contract  price  in  the 
hands  of  the  owner.  Is  not  dependent  upon 
proceedings  to  enforce  a  lien  against  the  prop- 
erty affected  by  the  contract.  Bates  v.  Santa 
Barbara  County,  90  Cal.  547,  27  Pac.  438. 
Counsel  question  the  authority  of  that  case, 
but  we  think  it  construes  the  statute  correct- 
ly. For  similar  reasons  the  intervener's  ac- 
tion was  not  barred  by  the  provisions  of  sec- 
tion 1190,  Code  Civ.  Proc.  The  contract  of 
the  intervener  was  entire;  It  agreed  to  fur- 
nish to  the  cent' actor  "all  the  ironcorpliugs  to 
be  used  in  the  construction  of  said  pipe  line" 
at  a  fixed  rate  per  pound  (see  2  Pare.  Cont 
side  p.  519,  and  cases  cited) ;  It  could  not  have 
enforced  payment  In  an  action  on  the  contract 
for  any  part  of  the  couplings  delivered  until 
it  had  furnished  all  necessary  for  the  use  In- 
dicated, or  had  offered  so  to  furnish  the  same, 
and  the  contractor  had  refused  the  offer  (Civ. 
Code,  {  1439);  the  last  ddivery  of  couplings 
was  on  November  0,  1891,  and  appeara  to 
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have  been  made  In  performance  of  the  agree- 
ment of  tbe  intervener  with  the  contractor. 
The  complaint  in  intervention  filed  NoTeml)er 
4,  1893,  was  therefore  not  barred  by  subdivi- 
sion 1  of  section  339,  Code  Oiv.  Proc.  Tbe 
court  erred  in  allowing  to  tbe  Intervener  the 
value  of  tbe  patterns  used  in  the  manufac- 
ture of  the  couplings,  and  the  value  of  the 
boxes  in  which  such  coupllnKS  were  cased  for 
shipment  Both  the  patterns  and  the  boxes 
were  made  the  subject  of  separate  charges  by 
the  intervener,  and  not  included  in  the  price 
of  the  couplings;  they  remained  the  property 
of  the  contractor,  and  were  not  incorporated 
in  the  structure,— in  these  respects,  and  per- 
haps others,  differing  from  the  cartage  con- 
sidered llenable  in  Lumber  Co.  v.  Newklrk, 
80  Cai.  275,  22  Pac.  231,  as  being  included  in 
the  value  of  the  materials  furnished.  We  re- 
gard the  boxes  and  patterns  here  as  too  re- 
mote from  the  actual  work  of  construction  to 
permit  their  cost  to  be  made  a  charge  In  this 
action  against  the  contract  price  in  the  hands 
of  the  owner. 

3.  There  is  no  pleading  on  the  part  of  tbe 
defendant  sufficient  to  sustain  the  Judgment 
allowing  a  counterclaim  in  Its  favor  for  the 
expense  of  keeping  the  pipe  in  repair  during 
the  period  of  one  year  after  completion.  The 
averment  that  "It  will  be  required  to  expend 
more  than"  a  sum  specified  for  tbat  purpose, 
contained  In  the  answer  filed  January  13, 
1894,— after  the  period  of  one  year  In  ques- 
tion had  elapsed,— amounts  to  nothing;  and' 
we  discover  no  oth^r  allegration  by  which  the 
defect  is  snppUed.  It  is  found  that  the  ex- 
penditures made  by  defendant  for  such  re- 
pairs occurred  between  January  9,  1893,  and 
January  9,  1894.  Unless  the  damage  thus 
arising  from  the  failure  of  the  contractor  to 
keep  the  pipe  In  repair  accrued  at  least  as 
early  as  notice  to  the  defendant  of  the  as- 
signment'to  plaintifF  of  tbe  demand  sued  up- 
on, then  such  damage  could  not  be  counter- 
claimed  ia  this  action  at  all,— assuming  that 
the  substance  of  the  contract  between  defend- 
ant and  the  Sliver  Qate  Manufacturing  Com- 
pany is  correctly  set  forth  to  the  flnaings  be- 
fore us,— for  It  appears  that  the  agreement 
of  the  defendant  to  pay  the  contract  price  In 
85  days  after  completion  of  the  contract  was 
In  no  manner  dependent  upon  the  contractor's 
engagement  to  keep  the  pipe  in  repair  for  one 
year  after  such  completion.  See  Wallace  v. 
Maples,  72  Cal.  356,  14  Pac.  19.  And,  upon 
nodce  to  defendant  of  the  transfer  to  plaintiff 
of  the  contractor's  right  to  the  money  due  for 
the  work,  defendant's  right  to  counterclaim 
for  subsequent  repairs  was  lost  as  against  the 
assignee.  No  right  of  recoupment  or  set-off 
for  expense  of  future  repairs  existed  In  favor 
of  defendant  Code  Civ.  Proc.  §§  368,  438, 
440.  It  Is  not  clear  whether  like  effect  would 
follow  the  assignment  made  by  the  original 
contractor  to  the  Aetna  Iron  &  Steel  Company 
in  1892,  and  of  which  notice  was  had  by  de- 
fendant at  least  as  early  as  May  2,  1893;  for 
it  may  be  surmised  from  some  pai-ts  of  the 
T.40F.no.l — 4 


record  that  there  was  perhaps  a  mere  nova- 
tion of  the  Aetna  Company  for  the  Silver 
Gate  Company  to  the  contract;  and,  if  so,  of 
course,  such  assignment  would  not  affect  tbe 
right  of  set-off.  If  it  becomes  material,  the 
nature  of  that  assignment  can  be  determined 
on  another  trial. 

The  Judgment  and  order  appealed  from  are 
reversed,  and  tlie  cause  remanded  for  a  new 
trial,  with  leave  to  any  of  the  parties  to 
amend  Its  pleadings,  and  It  Is  so  ordered. 


(21  Colo.  16) 

BOSENFELD  v.  BOSENFELD. 

(Supreme  Court  of  Colorado.    Feb.  .o,  1885.) 

Ap^BAi.— Rtviitw— DivoKOB— Ckueltt — Pleading 

— Waivbb  of  Defects. 

1.  Where  a  party  fails  to  except  to  a  decree, 
the  snflSciency  of  the  evidence  to  sustain  the 
decree  is  not  reviewable  on  appeal. 

2.  Extreme  cruelty,  as  a  ground  for  di- 
vorce, may  conaist  of  words  only-  and  of  per- 
sonal treatment  short  of  acts  of  violence,  caus- 
ing mental  suffering. 

3.  By  answerinx  a  complaint  defendant 
waives  his  right  to  object  thereto  on  the  ground 
that  its  allegations  are  indefinite. 

4.  Where,  in  an  action  for  divorce,  the  com- 
plaint alleged  that  defendant  accused  plaintiff 
of  Ulpfral  acts,  of  which  he  was  innocent  with- 
out relying  on  the  same  for  relief,  and  the  an- 
swer denied  such  charge,  the  admission  of  evi- 
dence to  show  plaintiff  guilty  of  forgery  was 
properly  refused. 

5.  The  causes  entitling  one  to  divorce  for 
extreme  cruelty  are  such  as  render  life  a  great 
burden. 

Error  to  district  court,  Arapahoe  county. 

Action  by  Edward  L  Bosenfeld  against 
Katie  J.  Bosenfeld  for  divorce.  From  a 
Judgment  for  plaintiff,  defendant  brtogs  er- 
ror.    Affirmed. 

This  action  was  brought  by  Edward  I. 
Bosenfeld  against  Ids  wife,  Katie  J.  Bosen- 
feld, for  a  divorce  on  the  ground  of  extreme 
cruelty.  The  defendant  filed  an  answer, 
specifically  denying  the  material  allegations 
of  the  complaint  She  also  filed  a  cross 
complaint,  but,  as  counsel  claims  nothing 
thereunder,  it  need  not  be  considered.  Upon 
the  issues  thus  joined  trial  was  had  before 
a  jury,  and  a  verdict  returned  for  tbe  plain- 
tiff, upon  which  a  ('acree  was  rendered  by 
the  court  dissolving  the  mairiage  bond,  and 
ordering  the  plaintiff  to  pay  the  defendant's 
counsel  fees  and  the  costs  of  this  action,  and 
awarding  permanent  alimony  to  the  defend- 
ant in  the  sum  of  $5,000.  Tbe  defendant 
brings  the  case  here  upon  writ  of  error,  and 
assigns  numerous  errors,  the  principal  ones 
being  that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action; 
that  the  court  erred  In  admitting  certain 
evidence  offered  by  plaintiff,  and  refusing 
certain  evidence  offered  by  defendant,  and 
In  giving  and  refusing  certain  Instructions; 
that  the  evidence  Is  not  sufficient  to  warrant 
the  verdict;  and  that  the  alimony  awarded 
to  defendant  Is  not  sufficient 

L.  C.  Bockwell,  for  plaintiff  in  error.  John 
O.  Taylor,  for  defendant  ia  error. 
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CAMPBELL,  J.  (after  stating  thfc  facts). 
An  examination  of  the  voluminous  record  re* 
veals  the  fact  that  the  defendant  failed  to 
9ave  any  exceptions  to  the  decree  of  the 
court  dissolving  the  bonds  of  matrimony,  or 
to  the  award  of  alimony.  Under  these  cir- 
cumstances It  Is  the  well-settled  practice  of 
this  court  not  to  review  the  decree  upon  the 
evidence.  Jerome  v.  Bohm  (Cola  Sup.)  40 
Pac.  570.  Hence  we  are*  precluded  from  de- 
termining the  BUfiSciency  or  insufficiency  of 
the  evidence  to  sustain  the  decree  of  divorce 
or  the  judgment  for  alimony.  Other  errors, 
however,  have  been  assigned  relating  to  the 
rulings  of  the  court  during  the  trial,  to  which 
exceptions  were  properly  talcen  and  preserv- 
ed, and  these  we  shall  proceed  to  consider. 
The  principal  objection  urged  Is  to  the  suffi- 
ciency of  the  complaint.  There  Is  in  It  no 
allegation  that  the  defendant  visited  any  act 
of  physical  or  personal  violence  upon  the 
plaintltr,  but  the  allegations  of  cruelty  refer 
to  words  spoken  by  the  defendant  of  and 
concerning  the  plaintiCT,  and  to  ill  treatment 
and  conduct  towards  plaintiff,  destructive 
of  his  peace  of  mind,  health,  and  happiness, 
and  endangering  his  life,  which  conduct  was 
-continued  by  the  defendant  throughout  the 
-existence  of  their  married  life.  In  Its  essen- 
-tial  features  the  complaint  is  substantially 
similar  to  that  In  the  case  of  Sylvis  v.  Sylvls, 
11  Colo.  319,  17  Pac.  912.  Counsel  for  plain- 
tiff in  en-or  apparently  contends  that  that 
case  Is  not  authority  for  the  doctrine  that 
extreme  cruelty  may  consist  of  words  only, 
and  of  personal  treatment  and  conduct  short 
.  of  acts  of  personal  or  physical  violence,  and 
'  he  cites  a  number  of  cases  in  support  of  his 
theory.  Without  attempting  a  review  of 
the  authorities,  It  is  sufficient  to  say  that  this 
.  court  adheres  to  the  rule  announced  In  the 
Sylvis  Case,  supra,  and  the  cases  therein 
cited.  That  case  Is  against  the  defendant, 
and  we  shall  not  attempt  to  repeat  the  argu- 
ment of  the  decision. 

The  defendant  objected  to  the  introduction 
■  of  any  testimony  by  the  plaintiff  in  support 
of  the  allegations  of.  the  complaint  for  the 
reason  Just  stated,  but  the  court  properly 
overruled  the  objection.  In  his  brief,  conn- 
sel  criticises  the  complaint  because  of  the 
indeflnlteness  of  Its  allegations.  Had  time- 
ly and  proper  application  been  made  by  the 
defendant  for  an  order  requiring  the  plain- 
tiff to  make  more  specific  the  allegations  of 
cruelty,  the  court  might  properly  have  grant- 
ed such  request;  but  by  neglecting  to  make 
such  application,  and  by  answering  the  com- 
plaint, the  defendant  has  waived  such  ob- 
jection, If  It  be  good  at  all,  and  no  error  was 
committed  by  the  court  in  so  deciding. 

In  the  first  instruction  asked  by  the  defend- 
ant a  summary  of  the  allegations  of  the  com- 
plaint is  made,  and,  after  defining  to  the  Jury 
the  meaning  of  extreme  cruelty,  the  Instruc- 
tion concludes  with  this  sentence:  "The  caus- 
es which  the  law  deems  extreme  amelty  must 
be  grave  and  weighty,  and  tucA  «•  tkott  a» 


abtoluU  impouibilttf  that  (he  dvtiet  nf  (h* 
married  lift  cannot  b«  •dieeharged.'  We 
suppose  that  the  use  of  the  word  "cannot" 
was  the  result  of  an  orror  In  transcribing, 
and  that  counsel  employed  the  word  "can." 
In  the  same  connection  the  instruction  also 
states  that  the  acts  of  defendant  towards  the 
plaintiff  must  have  been  such  as  to  have  de- 
stroyed his  peace  of  mind  or  injured  his  health 
"to  such  an  extent  as  to  make  the  married 
state  Impossible  to  be  endured,  and  lendeied 
life  itself  almost  unendurabla"  The  court 
modified  the  Instruction  as  asked  by  striking 
out  the  words  which  are  italicized  in  the  .first 
quotation  above,  and  substituting  in  the  sec- 
ond quotation  for  the  words  "almost  unen- 
durable" the  words  "a  great  burden."  The 
law  does  not  require  that  these  acts  of  cruelty 
shall  show  an  absolute  impossibility  of  the 
parties  being  able  to  live  togethn  as  husbaoid 
and  wife,  or  that  life  should  thereby  be  ren- 
dered "almost  unendurable"  fw  the  one  against 
whom  they  are  perpetrated.  As  was  said 
in  the  Sylvis  Case:  "To  authorize  a  divorce 
on  the  ground  of  cruelty,  the  evidence  should 
show  that  the  acts  complained  of  are  such 
as  that  danger  to  life,  limb,  or  health  will 
naturally  arise  from  the  continued  commis- 
sion of  such  acts;  but  it  Is  not  necessary  that 
the  evidence  should  show  that  actual  physical 
violence  has  been  used.  Extreme  cruelty  may 
be  as  effectually  caused  by  conduct  which 
produces  mental  suffering,  and  robs  complain- 
ant of  his  or  her  peace  of  mind,  as  by  blows 
inflicted;  and  to  many  persons  the  burden 
of  the  mental  suffering  will  be  much  harder 
to  bear  than  the  burdoi  of  any  ordinary 
physical  suffering.  These  views  are  sustain- 
ed by  many  recent  and  well-reasoned  de- 
cisions." All  of  the  words  quoted  could  have 
been  safely  stricken  out,  as  the  court  had 
elsewhere  fully  Instructed  the  Jury  on  the  law 
of  the  case  in  this  particular,  and  the  modifica- 
tions were  properly  made. 

In  the  complaint  there  la,  among  others,  a 
general  allegation  that  the  defendant  had  nn- 
justly  charged  the  plaintiff  with  the  commis- 
sion of  illegal  acts,  of  which  he  was  innocent; 
but  no  particular  act  is  mentioned.  In  prov- 
ing his  case,  plaintiff  offered  a  letter,  written 
by  defendant  to  a  Mrs.  WaddeU,  which  was 
admitted  by  the  court  In  this  letta>  la  a 
brief  reference  to  the  plaintiff  as  a  forger. 
The  evident  object  of  Introducing  this  letter 
was  not  to  prove  that  defendant  had  charged 
plaintiff  with  the  commission  of  forgery,  but 
the  letter  was  admitted  to  establish  other 
legitimate  issues -involved.  Nothing  is  claim- 
ed by  plaintiff  by  reason  of  such  charge  in 
that  letter,  if  such  it  be,  and  In  the  Instruc- 
tions to  the  Jury  the  court  practically  with- 
drew It  from  their  consideration.  On  the 
cross-examination  of  plaintiff,  as  well  as  when 
defendant  was  introducing  her  own  testimony, 
she  offered  to  prove  that  plaintUT  was  guilty 
of  a  number  of  forgeries  for  which  he  had 
been  indicted  by  the  grand  Jury  of  Arapahoe 
ooonty,  but  upon  which  trial  was  nevar  bad. 
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The  court  refused  Euich  offer,  and  the  plalntifF 
in  vror  witb  much  earnestness  complains  of 
this  ruling,  because,  as  she  says,  If  the  illegal 
act,  or  crime,  which  she  preferred  against 
plaintiff  was  In  fact  committed  by  him,  then 
such  charge  is  true,  and  to  speak  the  truth  of 
plaintiff  cannot  constitute  extreme  cruelty, 
or  be  taken  as  any  evidence  thereof.  With- 
out 80  holding,  but  conceding,  for  the  sake  of 
the  argument,  the  soundness  of  this  couten- 
.  tion,  let  us  see  if  there  is  any  issue  making 
such  evidence  admissible.  Giving  to  the  de- 
nials of  the  answer  a  construction  most  tavor- 
able  to  defendant,  there  is  only  a  specific  de- 
nial that  the  defendant  ever  made  the  ac- 
cusation of  forgeiy  against  the  plaintiff.  The 
complaint  alleges  that  the  defendant  accused 
plaintiff  of  Illegal  acts  of  which  he  was  inno- 
cent. The  answer  merely  denies  that  de- 
fendant made  such  charge.  There  is  nothing 
in  defendant's  pleading  in  the  nature  of  a 
plea  of  confession  and  avoidance.  Therefore 
the  defendant,  having  denied  tliat  she  made 
such  accusation,  and  neither  having  admitted 
the  making  of  the  same  nor  having  alleged 
the  truthfulness  thereof,  and  the  plaintiff  not 
relying  upon  the  same  for  relief,  there  was 
no  error  in  the  court's  refusing  to  admit  evi- 
dence to  show  that  the  plaintiff  had  be^i 
guilty  of  forgery. 

The  other  errors  assigned,  only  some  of 
which  are  discussed  by  counsel  in  bis  brief, 
we  have  examined  witli  care,  and  find  that  no 
substantial  error  was  committed  by  the  court. 
The  Jury  was  fairly  instructed  as  to  the  law 
of  the  case,  and  the  rulings  of  the  court  in 
admitting  testimony  and  refusing  the  same 
were  proper,  and  based  upon  the  doctrine 
announced  in  the  Sylvis  Case,  supra.  Instruc- 
tions which  the  defendant  asked  and  which 
were  refused  by  the  court  were  properly  re- 
fused, some  because  they  had  already  been 
given  by  the  court  In  so  far  as  applicable 
to  the  cause,  and  others  because  they  were 
drawn  upon  the  theory  which  the  defendant 
has  sought  to  maintain  in  thlj>  court,  to  the 
effect  that  acts  of  physical  violence  must  be 
committed  before  extreme  cruelty  can  result, 
which  contention  is  not  only  not  upheld  by 
this  court  but  has  been  heretofore  expressly 
repudiated.  For  these  reasons  the  decree  of 
the  court  dissolving  the  bonds  of  matrimony, 
and  awarding  the  defendant  alimony  In  the 
sum  of  $5,000,  Is  affirmed.    Affirmed. 
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METZ  et  al.  T.  PEOPLE,  to  Use  of  REID 

et  al.i 

(Court  of  Appeals  of  Colorado.     March  11, 

1895.) 

Claims  aoaimst  Decedent's  Estate— Pkocbdorb 
—Actios  on  AoMiNisTnATOR's  Bond— Parties. 
1.  Where  a  creditor  filed  his  claim  against 
an  estate  after  the  rime  set  therefor,  without 
any  attempt  to  have  its  validity  determined  by 
the  court,  nis  right  to  share  in  the  distribution 

1  Rehearing  denied  April  8,  1895. 


wag  barred,  and  he  has  no  right  of  action 
against  the  sureties  on  the  administrator's  bond, 
notwithstanding  a  failure  by  such  officer  to  file 
his  inventory,  as  required  by  Gen.  St.  Colo. 
1883,  §  3557. 

2.  The  absence  of  the  administrator  at  the 
time  the  claim  was  filed  will  not  save  the  cred- 
itor from  the  consequences  of  his  neglect  to 
have  his  claim  adjudicated. 

3.  A  joint  action  cannot  be  maintained 
against  one  of  the  sureties  on  an  administra- 
tor's bond  personally,  and  the  administrator  of 
another  surety  in  his  representative  capacity. 

Appeal  from  district  court,  Arapahoe  county. 

Action  by  the  people  of  the  state  of  Colo- 
rado, for  the  use  of  Simon  Reid  and  others, 
against  Rachel  Metz,  administratrix  of  the 
estate  of  Richard  Metz,  deceased,  and  anoth- 
er, to  recover  on  an  administrator's  bond. 
Frpm  a  judgment  for  plalntifts,  defendants 
appeal.     Reversed. 

Flllius  &  Davis,  for  appellants.  Reuben  £. 
Robinson,  for  appellees. 

BISSBLI.,,  P.  J.  This  suit  against  the  sure- 
ties of  the  administrator  of  Newman  Metz, 
to  compel  them  to  pay  a  judgment  alleged 
to  have  been  obtained  against  the  decedent, 
has  resulted  in  a  record  which  abounds  in 
legal  Informalities  and  some  very  significant 
errors.  In  March,  1891,  Henry  Metz,  who 
was  the  father  of  Newman,  filed  a  petition 
in  the  county  court  wherein  be  stated  the 
death  of  his  son,  the  estimated  value  of  the 
personal  estate,  the  absence  of  wife  or  chil- 
dren, and  prayed  an  appointment  as  adminis- 
trator. The  petition  was  granted.  He  filed 
a  bond  in  the  sum  of  $1,000,  conditioned  ac- 
cording to  the  statute,  and  letters  of  admin- 
istration were  issued.  The  bond  was  signed 
by  Richard  Metz  and  M.  Hyman  as  sureties. 
Subsequently  the  administrator  published  a 
statutory  notice  to  creditors,  requiring  them 
to  present  their  claims  at  the  May  term  of 
the  county  court  in  Arapahoe  county  on  the 
second  Monday  of  May.  Reid,  Murdoch  & 
Co.,  who  are  the  appellees,  took  no  steps  un- 
der the  advertisement.  In  the  July  follow- 
ing they  filed  their  claim  in  the  county  court, 
but  neither  gave,  nor  undertook  to  give,  any 
notice  to  the  administrator  of  their  proceed- 
ing. The  claim,  as  filed  and  proved  In  this 
suit,  was  simply  a  transcript  of  the  judg- 
ment docket.  This  transcript  contained  noth- 
ing but  the  title  of  the  case;  its  number;  a 
statement  of  the  judgment  debtors,  H.  Metz 
and  Newman  Metz,  partners  as  H.  Metz  & 
Son;  the  names  of  the  judgment  creditors, 
Simon  Reid  et  al.;  and  the  amount  of  the 
Judgment,  w4iich  was  about  $740.  This  ac- 
count was  verified  in  Cook  county.  Hi.,  by 
the  affidavit  of  Simon  Reid.  The  affidavit 
simply  stated,  that  the  annexed  account  was 
Just  and  unpaid.  It  appeared  by  tbe  testi- 
mony of  the  claimants'  attorney  that  on  some 
day,  but  whether  before  or  after  the  claim 
was  filed  is  not  made  manifest,  an  inquiry 
was  made  at  the  residence  of  Henry  Metz 
as  to  his  whereabouts.  The  attorney  was  in- 
formed by  some  one  that  the  administrator 
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had  gone  to  Obicago,  and  was  probably  liv- 
ing there.  It  waa  conceded  the  administra- 
tor did  not  file  an  inventory  as  required  by 
section  3557  of  the  General  Statutes  of  1S83. 
During  the  course  of  the  proceedings,  Rich- 
ard Metz,  one  of  the  sureties,  died.  There- 
upon the  plaintiffs'  attorney  moved  to  sub- 
stitute Rachel  Metz  as  bis  administratrix.  No 
objection  was  Interposed,  and  an  order  waa 
entered  making  Rachel  Mets  a  party.  When 
the  case  was  submitted,  the  jury  were  di- 
rected to  find  for  the  plaintiff  such  damages 
as  they  might  conclude  he  had  sustained  by 
reason  of  the  administrator's  failure  to  file 
an  inventory.  They  promptly  found  a  ver- 
dict for  a  sum  which  happens  to  be  the  ex- 
act equivalent  of  the  estimated  value  of  the 
personal  property  according  to  the  adminis- 
trator's petition.  There  waa  no  evidence 
tending  to  prove  that  the  administrator  ever 
cecelved  any  money,  personal  propa^,  or 
estate  of  any  description  which  belonged  to 
the  decedent  After  the  rendition  of  the 
verdict,  Judgment  was  entered  against  both 
Rachel  Mets  and  M.  Hyman  for  the  amount 
of  the  penalty  of  the  bond.  The  right  to 
collect  was  limited  to  the  damages  assessed 
by  the  Jury.  The  entry  contained  no  refer- 
ence to  the  capacity  In  which  Rachel  Metz 
defended,  and,  so  far  as  concerns  its  terms, 
«xecution  might  go  against  her  personally  as 
well  as  against  Hyman,  the  cosurety. 

The  whole  theory  of  the  plaintiffs'  case 
seems  to  be  that  the  sureties  on  the  adminis- 
trator's bond  can  be  held  for  the  benefit  of 
any  creditor  of  the  estate  on  the  simple  proof 
■ot  a  fallnre  of  the  administrator  to  file  his  in- 
ventory. There  may  be  some  little  basis  for 
'the  contention,  because  of  the  stringent  provi- 
sions in  sections  3632  and  3633  of  the  General 
Statutes  of  1883.  This  legislation  permits  a 
recovery  on  an  administrator's  bond  by  any 
{>erson  who  may  be  injured  by  the  conduct 
4>f  the  representative.  The  enactment  is  a 
very  broad  one,  and,  in  general,  provides  that 
any  violation  of  the  provisions  of  the  chapter 
shall  be  treated  as  a  devastavit,  and  shall  en- 
title the  party  to  maintain  his  suit  Even 
though  this  be  conceded  to  be  true  in  its 
broad  scope,  the  deduction  which  counsel 
makes,  that  since,  on  proof  of  a  devastavit, 
the  common  law  made  the  administrator  lia- 
ble for  all  claims  which  the  estate  owed, 
therefore  he  la  liable  under  this  statute,  is  a 
non  sequitur  In  its  application  to  proceedings 
•under  our  statute.  Without  specific  reference 
■to  the  sections,  it  may  be  said  that  chapter  95 
of  our  General  Statutes  has  provided  a  plan 
for  the  management  of  the  affairs  of  the  es- 
tates of  deceased  t)ersoas.  Claims  against  an 
•estate  must  be  filed  in  the  county  court,  and 
they  stand  In  a  certain  relative  order,  and  are 
entitled  in  that  order  to  priority  of  payment. 
It  Is  quite  as  necessary  that  the  alleged  cred- 
■Itor  should  file  bis  claim  with  the  county 
-court,  and  have  it  allowed,  or  a  Judgment 
passed  upon  It,  as  It  Is  that  the  administrator 
(hould  do  the  things  prescribed.    The  non- 


claim  feature  of  the  atatiite  has  received  a 
very  rigid  construction.  It  waa  recently  con- 
strued by  the  supreme  court  In  the  case  of 
Reid  V.  Sullivan,  39  Paa  338,  at  the  last  De- 
cember term,  though  that  case  does  not  toncb 
this  particular  feature  of  it.  Reasoning  by 
analogy  from  the  doctrine  expressed  In  that 
decision  In  an  evidently  well-considered  opin- 
ion by  Chief  Justice'  Hayt,  It  Is  manifest  the 
creditor  must  file  his  claim,  and  have  It  al- 
lowed In  order  to  preserve  his  rights.  If  he 
falls,  he  will  be  barred  from  any  share  In  the 
distribution,  and  this  whether  his  claim  is  se- 
cured or  unsecured.  In  the  present  suit  the 
plaintiffs  proved  the  filing  of  a  claim.  They  did 
not  file  It  at  the  time  designated  by  the  ad- 
ministrator In  his  notice,  nor  did  they  appear 
then  and  ask  to  have  it  allowed.  They  had  the 
right  to  file  it  subsequently,  but  then  they  must 
give  notice  to  theadmlnlstrator,  and  have  their 
debt  passed  on.  The  absence  of  the  adminis- 
trator, If  It  were  proved,— and  there  was  no 
evidence  of  this  fact,— does  not  excuse  the 
creditor  from  procuring  an  allowance  of  bla 
dalm.  The  necessity  to  obtain  an  adjudica- 
tion respecting  these  claims  is  apparent  from 
the  general  provisions  of  the  statute.  The 
creditor  must  file  his  claim  In  the  usual  way, 
and  the  court  Is  bound  to  render  a  Judgment 
respecting  its  validity  witbont  further  plead- 
ing. The  entry  whldi  the  court  may  make 
has  all  the  force  and  effect  of  a  Judgment 
against  the  estate.  If  this  were  not  tme,  it 
would  follow  thati  in  a  case  like  the  present, 
a  party,  without  obtaining  a  Judgment  against 
the  estate  respecting  the  validity  of  his  claim, 
might  proceed  against  the  sureties  on  the 
bond,  and,  making  no  proof  respecting  the 
exlstencr,  the  Justness,  or  the  validity  of  his 
claim,  obtain  satisfaction  from  the  sureties, 
when  neither  the  principal  nor  the  estate  waa 
In  any  wise  responsible  for  the  debt  Bank 
V.  How,  28  Minn.  150,  9  N.  W.  826. 

The  gross  injustice  which  might  result  from 
the  adoption  of  any  other  rule  will  be  made 
quite  manifest  from  the  consideration  of  the 
present  case.  Reid,  Murdoch  &  Co.  filed  a 
claim  In  the  oonnty  court,  which  consisted 
simply  of  a  transcript  of  the  Judgment  dock- 
et Of  the  filing  they  gave  no  notice  to  the 
administrator,  and  its  validity  was  nevor 
passed  on.  So  far  as  appears  from  the  tran- 
script, the  Judgment  debtors  were  H.  Metx 
and  Newman  Metz,  partnen  as  H.  Metz  A; 
Son.  This  transcript  did  not  establish  any 
liability  on  the  part  of  Newman  Metz.  If  H. 
Metz  and  Newman  Metz,  copartnera  as  H. 
Metz  &  Son,  were  sued  as  a  firm  for  a  firm 
liability,  and  only  H.  Metz  was  served,  the 
Judgment  would  simply  bind  the  firm  prop- 
erty, and  only  Justify  an  execution  agalnat 
the  personal  assets  of  H.  Metz.  Under  these 
circumstances,  the  Judgment  would  In  no 
event  be  a  claim  against  the  estate  of  New- 
man Metz,  deceased,  since  the  creditor,  to 
establish  Newman  Metz's  liability,  must  estab- 
lish a  transaction  out  of  which  a  personal  re- 
sponsibility would  arise.    This  the  ttanacrlpt 
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does  not  do.  If  It  sbotdd  be  held  these  cred- 
itors might  recov«  without  a  filing  of  their 
claim,  they  produced  no  evidence  which  enti- 
tled them  to  a  Judgment,  for  they  did  not 
prove  that  they  were  creditors  of  the  estate. 
Tliey  should  have  produced  the  judgment,  and 
showed  that  Newman  Metz  was  served,  or 
that  he  appeared  in  the  action,  and  that  Judg- 
ment was  rendered  against  him.  Again,  It 
might  possibly  turn  out  to  be  true  tliat  the 
claim  bad  been  paid  by  the  copartnership,  or 
that  Reld,  Murdoch  &  Co.  had  accepted  the 
responsibility  of  H.  Metz  for  the  debt,  and 
released  Newman.  It  is  thus  seen  tliat  the 
filing  of  the  claim  in  the  county  court  proved 
notiUng,  and,  unless  there  Is  an  allowance 
and  an  adjudication,  there  is  no  establishment 
'Of  the  debt  as  against  the  estate,  and  no  proof 
•of  its  liability  to  pay.  Without  this,  how 
Reld,  Murdoch  &  Co.  can  recover  the  amount 
of  their  debt  from  the  bondsmen  is  not  easy 
of  apprehension.  People  v.  Hunter,  89  111. 
392;  People  v.  Allen,  8  in.  App.  17j  Pevder 
▼.  Peveler,  54  Tex.  53;  Com.  v.  Wenrick,  8 
Watts,  159.  It  Is  true  the  Hunter  Case  ad- 
Judges  that  the  plaintiff  may  recover  nominal 
.damages,  where  he  proves  a  breach  of  the 
bond  resulting  from  a  failure  to  comply  with 
some  technical  requirement.  Tliat  is  a  case 
where  the  plaintiff  liad  a  claim  against  the 
«etate.  When  he  proved  a  breach,  but  did 
not  establish  that  the  administrator  had  got- 
ten any  funds,  the  court  held  he  might  re- 
•cover  nominal  damages.  The  present  case 
does  not  show  that  Reid,  Murdoch  &  Co.  had 
any  claim  against  the  estate  of  Newman 
Metz,  and,  although  they  proved  a  breach  of 
the  bond,  It  is  not  easy  to  see  how  they  ac- 
quired any  right  of  action.  They  are  not 
charged  with  the  duty  of  seeing  that  the  per- 
sonal representative  properly  administers  the 
«8tate  which  is  intrusted  to  him.  The  stat- 
ute only  gives  strangers  a  right  to  sue  on  the 
bond,  when  they  have  sustained  some  dam- 
age which  they  show.  When  the  plaintiffs 
failed  to  prove  that  they  bad  a  claim  against 
the  estate,  or  that  the  administrator  had  re- 
ceived any  assets,  they  failed  to  establish 
some  of  the  essential  elements  of  their  cause 
■of  action.  They  were  not  injured  by  the 
misconduct  of  the  administrator,  and  conse- 
quently there  came  to  them  no  cause  of  ac- 
tion on  the  bond. 

We  are  quite  at  a  loss  to  understand  the 
proceedings  which  were  taken  to  make  Rachel 
Metz  a  party  to  the  suit.  It  is  true  counsel 
made  no  objection  to  the  entry  of  the  order, 
and  we  are  isrobably  under  no  obligations  to 
express  an  opinion  concerning  It  Since  this 
suit  goes  back  for  a  new  trial,  it  seems  l>est 
to  us  to  make  a  suggestion  of  the  irregulari- 
ties which  tiave  resulted  from  this  procedure. 
It  seems  quite  well  settled  in  this  state  that 
the  Code  has  not  changed  the  common-law 
rule  respecting  the  right  to  Join  pec^le  who 
are  sued  in  their  Individual  right  with  those 
who  are  brought  in  lu  a  representative  capaci- 
ty; this  matter  very  early  received  the  con- 


sideration of  the  supreme  court  Mattison  v. 
Childs,  5  Colo.  78;  Lamping  v.  Keenan,  9 
Colo.  390, 12  Pac.  434.  These  cases  hold  that 
a  separate  action  could  be  maintained  against 
the  survivor,  Hyman,  or  probably  a  separate 
action  against  Rachel  Metz,  as  the  adminis- 
tratrix of  the  deceased  surety,  Richard  Metz. 
But  those  cases  cleariy  decide  that  a  Joint  ac- 
tion cannot  be  maintained,  and  that  no  Joint 
Judgment  can  be  rendered  against  them.  As 
the  distinction  is  very  clearly  expressed  in 
the  first  case,  if  the  suit  is  against  Hyman, 
the  Judgment  would  be  in  reality  de  bonis 
proprils,  and,  if  against  the  administratrix, 
it  must  of  necessity  Xte  de  bonis  testatoris. 
In  no  event  could  the  plaintiffs  recover  against 
Rachel  Metz  save  in  her  representative  capac- 
ity, and  then,  of  course,  only  to  the  extent  of 
the  estate  which  may  have  come  to  her.  The 
form  of  the  Judgment  is  likewise  irregular, 
and  should  never  have  been  entered.  It  runs 
against  M.  Hyman  and  Rachel  Metz  Jointly,  is 
in  form  a  personal  Judgment,  and  would  war- 
rant the  Issuance  of  an  execution  against  the 
administratrix  as  well  as  against  the  surviv- 
or. That  such  a  Judgment  is  bad  in  form  is 
clearly  settled  in  the  Chllds  Case,  and  the  rule 
should  have  been  observed  In  the  preparation 
of  the  entry.  We  do  not  intend  by  what  we 
have  said  to  adjudge  that  of  necessity  there 
can  be  no  such  thing  as  a  Judgment  or  claim 
against  an  estate  save  what  may  follow  from 
the  filing  of  a  statement  in  the  county  court 
and  the  procurement  of  a  Judgment  thereon. 
It  might  happen  that  a  suit  begun  against  the 
decedent  in  his  lifetime  would  be  continued 
as  against  the  administrator  after  his  death, 
and  result  in  a  Judgment  against  the  estate 
which  would  be  as  conclusive  as  any  Judg- 
ment which  might  be  obtained  In  the  county 
court.  What  the  law  would  be  with  refer- 
ence to  such  a  matter  we  do  not  determine. 
We  deem  it  wise,  however,  to  limit  this  de- 
cision respecting  the  necessity  to  file  claims  in 
the  county  court  to  cases  like  that  at  bar. 
There  are  numerous  provisions  In  the  statute 
respecting  the  estates  of  decedents,  and  we  do 
not  desire  to  extend  our  conclusions  beyond 
the  necessity  of  the  present  inquiry.  The 
judgment  was  not  warranted,  by  the  case 
made;  it  is  Irregular  and  bad  in  form,  and 
the  case  must  be  reversed,  and  sent  back  for  a 
new  trial.     Reversed. 

(4  Idabo,  422) 

SCHILLER  T,  SMALL  et  aL 

PETERS  V.  SAME. 

(Supreme  Court  of  Idaho.     April  6,  1895.) 

Dismissal  of  Appeal— Bond. 

1.  An  appeal  taken  after  the  statutory  time 
has  elapsed  will  be  dismissed. 

2.  Where  two  appeals  are  taken, — one  from 
the  judgment  and  the  other  from  an  order  re- 
fusing a  new  trial,— and  an  undertaking  is  giv- 
en "on  the  appeal,"  without  designating  which 
appeal,  both  will  bie  dismissed. 

Appeal  from  district  court,  Shoshone  coun- 
ty; J.  HoUeman,  Judge. 
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Appeals  by  Albert  Small  and  another  from 
a  judgment  and  from  an  order  denying  mo- 
tion for  new  trial.     Dismissed. 

Wm.  H.  Clagett,  W.  T.  Stoll,  and  John  R. 
McBrlde,  for  appellants.  A.  G.  Kerns  and 
W.  W.  Woods,  for  respondents. 

HUSTON,  J.  These  are  api>eal8  from  the 
same  Judgment  and  order  denying  motion  for 
new  trial.  A  motion  to  dismiss  in  each  case 
is  made  upon  the  grounds— First,  that  the 
appeal  was  not  taken  in  time;  second,  that 
no  undertaking  cai  appeal  has  been  filed. 

The  action  was  for  a  foreclosure  of  a  mort- 
gage. Decree  was  entered  June  27,  1893. 
Notice  of  appeal  was  filed  on  June  29,  ;L894, 
and  served  on  July  21,  1894.  The  appeal 
was  not  taken  within  the  year  pre8crit>ed  by 
statute.  The  appeal  was  taken  from  both 
the  judgment  and  the  order  denying  motion 
for  a  new  trial.  The  undertaking  is  condi- 
tioned for  the  payment  of  all  damages  and 
costs  which  may  be  awarded  against  appel- 
lants "on  the  appeal,"  without  designating 
which  appeal.  This  question  has  been  so 
often  and  so  recently  decided  by  this  court 
that  it  is  strange  we  should  be  again  called 
upon  to  repeat  the  decision.  McCoy  v.  Old- 
ham, 1  Idaho,  466;  Mathison  v.  Leland.  Id. 
712;  Eddy  v.  Van  Ness,  2  Idaho,  93,  6  Pac. 
115;  Cronln  ▼.  Mining  Co.,  2  Idaho,  U46,  32 
Pac.  53.  Motion  to  dismiss  allowed,  with 
costs  to  respondents. 

MORGAN,  C.  J.,  and  SULLIVAN,  J.,  con- 
cur. 

(4  Idaho,  423) 

ROSBNBAUM  et  al.  t.  SMALL  et  aL 

(Snpreme  Court  of  Idaho.     April  6,  1895.) 

Appeal  by  Albert  Small  and  others  from  a 
judgment  in  favor  of  Isaac  Rosenbaum  and  oth- 
ers.   Dismissed. 

Wm.  H.  Clagett,  W.  T.  Stoli,  ond  John  R. 
McBride,  for  appellants.  W.  R.  Stokes,  for  re- 
spondents. 

HUSTON,  J.  This  is  on  appeal  from  the 
'  same  judgment  and  like  order  overruling  motion 
for  a  new  trial  as  the  two  preceding  cases 
airainst  the  same  defendants.  Schiller  v.  Small, 
40  Pac.  63;  Peters  v.  Small,  Id.  The  de- 
cree was  entered  June  27,  1893,  and  notice  of 
appeal  filed  on  .Tune  29,  1894,  and  served  on 
July  21,  1894.  The  appeal  not  having  been  tak- 
en within  the  time  prescribed  by  statute,  to 
wit,  one  year,  this  court  has  no  jurisdiction  to 
hear  it.  Appeal  dismissed,  with  costs  to  re- 
spondents 

MORGAN,  C.  J.,  and  SULLIVAN,  J.,  con- 
cur. 

(4  Idaho,  4Sg) 

GREEN  T.  CHRISTIE. 
(Supreme  Court  of  Idaho.     April  6,  1895.) 
Default  Jodoment— Eiectmbnt— Advbksb  Pos- 
session— SitPFiciENcr  op  Evidence. 
1.  Where  it  is  shown  that  a  court  of  lim- 
ited jurisdiction   has  obtained   jurisdiction   of 
the  person  "by  proper  service  of  summons,  the 
judgment  rendered  will  not  be  held  void  for  the 


reason  that  the  record  fails  to  show  that  a  con- 
tinuance was  had  for  two  days,  and  not  noted 
in  the  docket  of  the  probate  judge. 

2.  Bdd,  under  the  evidence,  tiiat  the  plain- 
tiff had  neither  the  legal  nor  eiguitable  titie  to 
the  land  in  controversy. 

3.  Adverse  possession  of  land  cannot  be  con- 
sidered establisned  under  any  of  the  provisions 
of  the  Code,  unless  it  shall  be  shown  that  the 
land  has  been  occupied  and  claimed  for  the  pe- 
riod of  five  years  continuously,  and  the  party  or 
persona,  their  predecessors  and  grantors,  have 
paid  all  the  taxes,  state,  county,  or  municipal, 
which  have  been  levied  and  assessed  upon  such 
land  according  to  law. 

4.  There  beiuK  not  a  scintilla  of  evidence 
supporting  plaintiff's  claim,  the  cause  should 
have  been  taken  from  the  jury,  and  judgment 
entered  for  the  defendant. 

(Syliabns  by  the  Court) 

Appeal  from  district  court,  Latah  county; 
W.  G.  Piper,  Judge. 

Action  In  ejectment  by  Arthur  Green 
against  George  C.  Christie.  PlalntlfC  bad 
judgment,  and  defendant  appeals.    Reversed. 

Forney,  Smith  &  Moore,  for  appellant. 
James  W.  Reid,  for  respondent 

SULLIVAN,  J.  This  Is  an  action  of  eject- 
ment, brought  by  the  plaintiff,  Arthur  Green, 
against  the  defendant,  George  C.  Christie,  to 
recover  the  possession  of  certain  lands  in 
Latah  county,  and  for  damages.  The  cause 
was  tried  by  the  court  with  a  Jury,  and  a 
verdict  rendered.  In  favor  of  the  plaintiff  for 
the  posaession  of  said  land  and  $1,000  dam- 
ages, and  Judgment  was  entered  In  accord- 
ance with  said  verdict  A  motion  for  a  new 
trial  was  made  and  denied.  This  appeal  Is 
from  the  Judgment  and  the  order  denying 
the  motion  for  a  new  trial. 

It  is  conceded  that  the  respondent.  Green, 
had  both  the  legal  and  equitable  title  to  said 
land  on  November  29,  1879,  on  which  date  a 
transcript  judgment  from  the  probate  court 
of  Nez  Perces  county,  wherein  one  Raymond 
Saux  was  plaintiff  and  Arthur  Green,  the 
plaintiff  herein,  was  defendant,  was  filed  and 
docketed  In  the  office  of  the  clerk  of  the  dis- 
trict court  In  and  for  Nez  Perces  county;  that 
an  execution  was  issued  thereon,  and  the 
land  in  question  levied  upon  under  said  ex- 
ecution, and  sold  to  one  Bernard  Lowenburg 
In  satisfaction  of  said  Judgmwit.  A  sheriff's 
deed  by  virtue  of  said  sale  was  executed  to 
said  Lowenburg  for  the  premises  in  dispute 
on  the  6th  day  of  December,  1880,  What- 
ever title  the  defendant,  Christie,  had  to  said 
laud  was  obtained  from  said  Lowenburg,  and 
all  the  title  Lowenburg  had  was  procure<l 
through  the  sheriff's  sale  and  deed  aforesaid. 
All  of  the  flies  and  record  entries  of  the  pro- 
bate court  of  Nez  Perces  county  in  said  cause 
of  Raymond  Saux  v.  Arthur  Green  were  in- 
troduced in  evidence  in  the  trial  of  the  case 
at  bar  on  behalf  of  defendant,  Christie,  which 
show  that  summons  in  said  case  In  the  pro- 
bate court  was  issued  on  November  15,  1879, 
returnable  in  10  days;  that  It  was  served  on 
defendant  on  the  date  of  issue.  The  record 
so  introduced  fails  to  show  that  anything 
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whatever  was  done  In  said  case  on  the  20th 
day  o(  November,  the  return  day  of  said 
summons.  Judgment  by  default  was  taken 
on  the  28th  day  of  November.  The  record 
fails  to  show  any  continuance  from  26th  of 
November  to  28th  day  of  November.  It  Is 
contended  by  respondent  that,  as  the  record 
falls  to  show  a  continuance  from  November 
2Cth  to  November  28th,  the  probate  court 
lost  jurisdiction,  and  for  that  reason  said 
Judgment  was  void.  The  record  shows  that 
the  court  acquired  jurisdiction  by  personal 
service  of  summons,  and  it  further  shows 
that  default  was  entered,  the  defendant  hav- 
ing failed  to  appear  and  demur  or  answer. 
No  jurisdiction  need  be  presumed.  It  Is 
shown  by  the  record.  The  principle  that  the 
law  presumes  nothing  in  favor  of  the  jurls- 
-dictlon  of  a  court  of  limited  jurisdiction  has 
no  application  here,  for  the  reason  tliat  juris- 
diction is  shown.  And  we  do  not  think  juris- 
diction was  lost  after  it  was  acquired.  While 
It  Is  true  that  section  4759,  Bev.  St.,  pre- 
scribes what  the  docket  must  contain,  and 
the  probate  judge  failed  to  note  a  continu- 
Ance  from  November  2eth  to  November  28th, 
we  do  not  think  the  court  lost  jurisdiction 
ior  that  reason.  The  evidence  shows  that 
Bernard  Lowenburg  purchased  at  sheriff's 
sale  the  land  In  dispute  on  the  20th  day  of 
March,  1880,  and  a  sheriff's  deed  therefor 
was  duly  executed,  conveying  the  same  to 
I'm,  on  the  6th  day  of  December,  1880,  and 
that  on  the  22d  day  of  August,  1884,  said 
Bernard  Lowenburg,  by  his  attorney  in  fact, 
duly  conveyed  said  land  to  the  defendant, 
George  O.  Christie.  Arthur  Green  testified 
In  his  own  behalf:  "That  he  was  In  the  pos- 
session of  the  land  (n  dispute  until  1889, 
when  he  was  drove  off  them  by  one  Knapp. 
That  Knapp  said  he  got  the  place  from  Chris- 
tie; that  Knapp  threatened,  if  he  did  not 
leave  the  land,  he  would  write  to  Christie, 
and  have  the  sheriff  put  him  off.  That  he 
gave  him  (Knapp)  possession  of  the  cabin 
on  said  land.  That  he  was  afraid  the  sheriff 
would  put  him  (Green)  off.  That  he  got  pos- 
session of  the  land  again  the  following 
spring.  Nobody  was  In  possession  when  he 
went  in.  There  was  then  only  one  house  or 
cabin  on  the  land.  That  he  occupied  it,  and 
was  In  possession  until  about  the  20th  or 
25th  of  June  of  the  same  year.  That  he  lost 
possession  then  by  George  Christie's  moving 
on  the  land  with  his  family."  We  have  re- 
viewed the  mass  of  testimony  in  this  case 
with  great  care,  and  it  would  be  of  little 
use  for  us  to  review  it  in  this  opinion,  and 
we  wlU  not  do  so.  The  evidence  shows  that 
the  defendant,  Christie,  expended  severhl 
thousand  dollars  in  putting  fences,  houses, 
And  other  Improvements  on  said  land,  with- 
out any  protest  or  objection  from  the  plain- 
tiff. Green.  He  (Green)  testified  on  his  own 
behalf  as  follows:  "Certainly  I  let  him 
fChristie]  go  on  and  build  his  buildings,  think- 
ing It  was  Ms  land,  and  never  said,  'No.' " 
And  further:  ^'I  always  was  under  a  mis- 


understanding whether  that  place  was  mine 
or  Lowenburg's,  or  any  other  body's  but  my 
own."  He  further  testified:  "No,"  I  never 
gave  this  property  In  to  the  assessor  as  my 
propert}-.  I  told  the  assessor  that  that  land 
was  sold,  and  he  said  he  knew  10  was;  that 
he  assessed  It  to  Lowenburg.  I  told  him  it 
was  sold.  I  paid  taxes  on  the  strip  land 
and  the  pre-emption  before  that  sale  was." 
The  evidence  shows  that  the  land  was  as- 
sessed to  Christie  from  1884  to  the  time  of 
bringing  this  suit,  and  that  he  had  paid  the 
taxes  except  for  the  year  1893.  The  whole 
evidence  shows  that  the  plaintiff  did  not 
claim  to  own  the  land  until  about  the  time 
this  suit  was  brought,  and  ttiat  he  had  re- 
peatedly said  that  the  land  belonged  to  Low- 
enburg and  Christie;  that  he  stood  quietly 
by  and  permitted  Christie  to  expend  from 
.$3,000  to  $6,000  In  placing  Improvements 
upon  said  land,  without  claiming  the  land, 
or  making  any  objection  to  Christie's  Im- 
proving said  land;  and  to  hold,  under  such 
circumstances,  that  Green  is  the  owner  of 
said  land,  would  be  most  unjust,  and  In  ut- 
ter violation  of  good  conscience.  The  plain- 
tiff lost  title  when  the  land  was  conveyed 
by  sheriff's  deed  to  Lowenburg,  and  seeks  to 
establish  adverse  possession  under  claim  of 
title  not  written.  Section  4013,  Kev.  St,  pro- 
vides. Inter  alia:  "That  In  no  case  shall  ad- 
verse possession  be  considered  established 
under  the  provisions  of  any  sections  of  this 
Code  unless  It  shall  be  shown  that  the  land 
has  been  occupied  and  claimed 'for  the  period 
of  five  years  continuously,  and  the  party  or 
persons,  their  predecessca«  and  grantors, 
have  paid  all  the  taxes,  state,  county  or  mu- 
nicipal which  have  been  levied  and  assessed 
upon  such  land  according  to  law."  Under 
this  statute  the  plaintiff  did  not  establish  ad- 
verse possession,  ner  could  he,  for  the  rea- 
son that  he  failed  to  pay  the  taxes.  Not 
only  failed  to  pay  the  taxes,  but  Informed 
the  assessor  that  the  land  belonged  to  Low- 
enburg or  Christie.  He  did  not  claim  to  own 
the  land. 

The  court  erred  in  sustaining  the  objection 
to  the  following  question,  asked  the  witness 
Arthur  Green:  "Question:  And  you  told  the 
assessor  It  had  been  sold?"  Also  in  sustaining 
plaintiff's  objection  to  the  following  question, 
asked  the  witness  James  E.  Miller:  "Ques- 
tion, Tou  may  state,  Mr.  Miller,  If  in  the 
month  of  July,  1892,  you  had  a  conversation 
with  Mr.  Green  with  reference  to  the  own- 
ership of  the  premises  in  controversy."  Also 
the  court  erred  In  not  permitting  the  witness 
Kincaid  to  answer  the  following  question: 
"Have  you  had  any  transaction  with  plaln- 
tm,  Mr.  Green,  as  the  agent  of  Mr.  Christie, 
since  the  year  1884?"  We  can  see  where  the 
answer  might  tend  to  show  that  be.  Green, 
was  occupying  the  land  In  controversy  as  ten- 
ant of  Christie,  and  should  have  been  al- 
lowed. The  court  erred  in  denying  defend- 
ant's motion,  at  the  conclusion  of  the  testi- 
mony, to  instruct  the  jury  to  return  a  ver- 
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diet  for  tb«  defendant,  as  there  was  not  a 
scintilla  of  evidence  showing  that  the  plain- 
tiff had  ti  record  title  to  said  land,  or  any 
title  whatever,  nor  that  he  had  acquired 
title  by  adverse  possession.  In  our  view  of 
this  case,  it  is  not  necessary  for  us  to  pass 
upon  the  various  errors  specified  in  regard 
to  the  inBtructlons  given,  for  at  the  close  of 
the  evidence  the  ckse  should  have  been  taken 
from  the  Jury,  and  judgment  entered  in  favor 
of  defendant,  or  the  Jury  Instructed  to  re- 
turn a  verdict  in  favor  of  the  defendant 
The  Judgment  of  the  court  below  is  reversed, 
with  Instructions  to  enter  Judgment  Im  favor 
of  defendant 

MOEGAN,  C.  J.,  and  HUSTON,  J.,  concur. 


(4  Idaho,  M3) 

SPOKANE  &  P.  RY.  CO.  v.  HOLT. 

(Supreme  Court  of  Idaho.     April  6,  1895.) 

Dbatb  or'MiNOK  Child— Danocuodb  Prbmisbs — 
Insufficibnct  of  EviDBNqB. 

1.  Where  damage  is  claimed  for  death  of  a 
minor  child  by  reason  of  the  negligence  and 
careleBsneas  of  defendant  it  must  aSirmatiyely 
appear  from  the  evidence  that  the  accident  re- 
sulted from  the  negligence  and  carelessness  of 
the  defendant  and  that  the  imprudence  or  neg- 
ligence of  the  plaintiff  did  not  contribute  to  the 
result. 

2.  When  the  evidence  clearly  shows  that 

glaintiflF  has  not  made  his  case,  the  case  may 
e  taken   from   the  jury,  or  the  jury  may   be 
instructed  to  bring  in  a  verdict  in  favor  of  the 
defendant 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Nez  Perces 
county;  W.  G.  Piper,  Judge. 

Action  by  Samuel  H.  Holt  against  the 
Spokane  &  Palouse  Railway  Company  to  re- 
cover for  the  death  of  plaintiff's  infant  soa 
Plahitiff  had  Judgment,  and  defendant  ap- 
peals.    Reversed. 

John  R.  McBride  and  Ashton  &  (Hiapman, 
for  appellant  James  W.  Held,  for  respond- 
ent 

SULLIVAN,  J.  This  case  was  before  thU 
court  at  its  November  term,  1883,  and  the  de- 
cision is  reported  in  35  Pac.  39.  The  cause 
was  remanded  for  a  new  trial,  and  a  new  trial 
was  had  upon  the  Issues  made  by  the  original 
complaint  and  answer,  before  a  Jury,  and  a 
verdict  found  in  favor  of  the  respondent  for 
the  sum  of  $2,620,  for  which  sum  a  Judg- 
ment was  entered.  Thereafter  a  motion  for 
a  new  trial  was  made  and  denied.  This  ap- 
peal is  from  the  Judgment  and  the  order  over- 
ruling the  motion  for  a  new  trial.  The  ap- 
pellant assigns  19  errors  alleged  to  have  been 
committed  in  the  trial  of  the  cause. 

It  is  insisted  that  the  complaint  does  not 
state  a  cause  of  action.  This  question  was 
passed  upon  in  the  former  opinion  of  this 
court  (35  Pac.  38),  and  the  court  there  held 
that  the  complaint  stated  a  cause  of  action. 
It  would  seem  to  us  tliat  that  decision  settled 
the  question,  so  far  as  that  complaint  was 


concerned;  but,  as  this  question  Is  urged  with 
so  much  zeal,  we  have  again  carefully  con- 
sidered it  and  are  fully  convinced  that  our 
former  decision  upon  that  point  was  correct 

The  first  error  assigned  is  the  insufficiency 
of  the  evidence  to  Justify  the  verdict  The 
evidence  shows  that  the  well  in  which  the 
plaintiff's  child  was  drowned  was  upon  tbe 
private  grounds  of  the  defendant,  and  remote 
from  any  street  or  sidewalk,  and  that  at  the 
time  of  the  accident  the  child  was  not  travel- 
ing on  any  public  street  or  sidewalk,  but  was 
upon  the  private  land  of  defendant  without 
tbe  knowledge,  invitation,  or  consent  of  de- 
fendant Nor  Is  it  shown  that  the  defendant 
had  any  machinery  or  other  improvements 
upon  said  lot  whatever,  tliat  would  attract 
children  there.  The  evidence  shows  that  the 
defendant  company  purchased  the  lot  upon 
which  the  well  was  situated  with  the  inten- 
tion of  using  It,  with  other  lots,  for  depot 
grounds;  that  tbe  roadbed  was  graded  along 
the  northerly  side  of  said  lot,  along  the  south- 
erly bank  of  the  Clear  Water  river.  There- 
after, about  February,  1891,  work  was  stop- 
ped. The  contractors  quit  work,  and  nothing 
further  has  been  done  towards  the  comple- 
tion of  said  road.  No  depot  was  erected,  and 
the  lots  purctiased  for  Its  site  remained  the 
same  as  when  the  former  owners  left  them, 
after  removing  th^  improvements  there- 
from. Tbe  defendant  did  not  occupy  said 
lots  for  any  purpose  whatever.  The  evidence 
also  shows  that  when  the  person  from 
whom  the  defendant  company  purchased  the 
lot  on  which  said  well  was  situated  remov- 
ed her  improvements  therefrom,  she  put  a 
table  top  over  the  mouth  of  said  welL  It 
is  also  shown  that  said  well  was  cova«d 
many  times,  by  divers  persons,  with  planks 
spiked  down,  and  with  boards  covered  with 
cord  wood;  that  campers  or  others  would  re- 
move the  covering,  and  leave  the  well  open. 
It  is  shown  that  the  well  was  covered  as  late 
as  the  16th  day  of  April,  1881,  with  boards, 
with  a  stick  of  timber  across  them.  The 
mouth  of  the  well  was  entirely  covered.  Tbe 
evidence  shows  that  the  well  was  properly 
covered,  and  was  afterwards  uncovered  by 
strangers,  without  the  knowledge  or  consent 
of  the  defendant  The  evidence  further  shows 
that  it  is  about  1,300  feet  from  the  premises 
where  the  plaintiff  resided  to  the  well  in 
question;  and  for  a  parent  to  permit  bis  2^ 
year  old  child  to  stray  away  from  home  that 
distance  shows  that  the  parent  was  very  care- 
less, to  say  the  least  We  are  fully  satisfied 
from  the  evidence  that  the  defendant  com- 
pany exercised  due  care  In  keeping  said  well 
cavered.  If  the  rule  contended  for  by  re- 
spondent prevailed,  the  defendant  would  be 
liable  for  damages  if  a  child  climbed  one  of 
the  trees  growing  on  said  lot,  and  fell  there- 
from, and  was  injured  or  killed.  The  tree 
in  the  case  should  be  considered  as  some- 
thing attractive  to  children,  and  the  owner 
must  cut  it  down,  or  so  protect  it  that  a 
child  could  not  reach  it  to  climb  It,  or  be 
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liable  In  damages.  Tbere  Is  nothing  in  the 
evidence  showing  how  the  child  came  to  fall 
In  the  well.  It  does  not  show  whether  It 
was  thrown  in,  or  accidentally  fell  In.  It  ap- 
pears that  a  playmate  was  with  the  child, 
and  the  evidence  does  not  show  but  tliat  the 
child  was  carelessly  pushed  into  the  well. 
This  question  Is  left  wholly  to  speculation,  in- 
fwence,  or  conjecture.  In  Sherman  t.  Lum- 
ber Co.,  45  N.  W.  1079,  77  Wia.  22,  the  court 
says:  "Every  party  to  an  action  at  law  has  a 
right  to  insist  upon  a  verdict  or  finding  based 
upon  the  law  and  the  evidence  in  the  case, 
and  not.  In  the  absence  of  the  evidence,  upon 
mere  inference,  conjecture^  or  personal  ex- 
perience." In  Lehman  v.  City  of  Brooklyn, 
20  Barb.  234,— which  is  a  case  where  a  child 
was  found  drowned  in  a  well,  the  cover  of 
which  had  been  left  open,  and  it  was  admitted 
to  iiave  been  negligence  to  leave  the  well  open, 
it  being  situated  in  a  public  street,— the  court 
says:  "To  entitle  plalntUT  to  recover,  It  must 
appear  affirmatively  that  the  accident  result- 
ed wholly  from  the  negligence  of  the  de- 
fendant, and  that  the  negligence  or  impru- 
dence of  the  plaintiff  did  not  contribute  to  the 
result"  If  that  rule  be  applied  to  the  case 
at  bar,  the  plaintiff  has  totally  (ailed  to  make 
his  case.  He  has  failed  to  show  negligence 
on  tbe  part  of  the  defendant,  and  lias  failed 
to  show  that  negligence  on  his  part  did  not 
contribute  to  the  death  of  the  child. 

The  ninth  error  assigned  Is  that  the  court 
erred  In  refusing  to  give  to  the  Jury  the  fol- 
lowing instruction  r^uested  by  defendant  at 
the  time  both  parties  rested  the  case,  to  wit, 
"Tou  are  instructed  that  there  is  not  suf- 
ficient evidence  In  this  case  to  Justify  a  ver- 
dict for  the  plaintiff,  and  you  will  therefore 
return  a  verdict  for  defendant"  This  Instruc- 
tion should  have  been  given,  and  it  was  prej- 
udicial error  to  refuse  it. 

In  our  view  of  the  case,  it  is  not  necessary 
for  us  to  pass  upon  all  the  errors  assigned. 
The  evidence  clearly  shows  that  the  plaintiff 
is  not  entitled  to  recover.  The  Judgment  Is 
reversed,  and  the  court  below  Is  ordered  to 
enta  Judgment  in  favor  of  the  defendant 

MORGAN,  0.  J.,  and  HUSTON,  X,  concur. 
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CURTIS  et  al.  v.  RICHARDS,  .Tudfre. 
(Supreme  Court  of  Idaho.     April  6,  1895.) 

APPKAI^— SOBSTITCTiOS  OP  Attornbts. 

1.  A  molion  to  change  attorneys  in  a  suit 
pending  is  a  special  proceedinfc,  and  a  jadgment 
rendered  on  snch  motion  is  a  final  judgment 
from  which  an  appeal  to  this  court  may  be  tak- 
en. 

2.  An  attorney  Is  a  sworn  oflioer  of  the 
court  and  therefore  something  more  than  a  mere 
agent  of  the  client  In  his  sphere  he  is  as  inde- 
pendent as  the  Judge  of  the  court  and  in  the  line 
of  his  duty  superior  to  an  ordinary  agpnt. 

3.  A  party  has  no  right  to  arbitrarily  change 
his  attorney  without  paying  or  securing  fees 
earned,  and  an  original  attorney  is  not  bound  to 
consent  to  a  substitution,  or  deliver  papers  up- 
on which  he  has  a  lien,  until  the  amount  of  his 


just  demands  is  ascertaln«id  by  a  court  or  ref- 
eree, and  paid  or  secured. 
(Syllabus  by  the  Court) 

Error  to  district  court,  Ada  county;  J.  H. 
Richards,  Judge. 

In  an  action  by  Richard  Cable  against  Wil- 
liam B.  Knott  defendant  moved  to  discharge 
B.  3.  Curtis  and  Texas  Angel  as  his  attor- 
neys of  record.  The  motion  was  granted, 
and  such  attorneys  bring  error.     Reversed. 

A.  A.  Fraser  and  W.  E.  Borah,  for  plain- 
tiffs In  error.  M.  C.  Athey  and  Wm.  H. 
Clagett,  for  defendant  in  error. 

MORGAN,  C.  .T.  This  is  a  proceeding  un- 
der section  3999,  Rev.  St  Idaho.  The  orig- 
inal action  from  which  this  arose  was  one 
wherein  Richard  Cable  was  plaintiff  and 
William  B.  Knott  was  defendant,  then  pend- 
ing In  the  district  court  in  and  for  Ada  coun- 
ty, in  which  the  petitioners,  who  are  attor- 
neys at  law,  were  employed  by  the  defendant 
to  act  as  his  attorneys  in  defense  of  his 
rights  in  said  suit,  and  they  acted  as  such 
from  the  25th  day  of  January,  1894,  until  the 
15th  day  of  Pebniary,  1895,  when  defendant 
served  a  notice  upon  said  attorneys  that  he 
discharged  them  as  attorneys  In  said  action, 
to  which  notice  petitioners  replied  that,  as  a 
condition  precedent  to  said  discharge,  they 
required  him  to  pay  their  fees  in  said  cause, 
or  secure  the  same.  Thereupon  the  de- 
fendant in  said  cause  filed  a  motion  asking 
that  petitioners  be  discharged  by  order  of 
the  said  court  The  allowance  of  this  mo- 
tion was  resisted  by  the  petitioners,  for  the 
reason  that  defendant  bad  not  shown  any 
dereliction  of  professional  duty  on  the  part 
of  the  said  attorneys  in  the  defense  of  said 
suit,  nor  bad  he  i>aid  or  secured  the  fees  of 
said  attorneys  for  services  rendered  In  said 
cause.  Upon  the  hearing  of  said  motion  the 
district  court  finds  as  follows:  "That  there 
has  been  (1)  no  dereliction  of  duty  on  the 
part  of  said  attorneys  in  defense  of  said 
cause;  (2)  that  there  exists  between  said  de- 
fendant and  his  said  attorneys  such  a  condi- 
tion of  mutual  III  will  as  will  prevent  them 
from  acting  together  properly  in '  the  «on- 
fldentlal  relation  of  attorneys  and  client;  and 
ordered,  that  said  motion  of  said  defendant 
to  change  bis  attorneys  of  record  be  grant- 
ed,"—to  which  order  defendants  excepted, 
and  bring  said  matter  to  this  court  on  a  writ 
of  error. 

Counsel  for  respondent  contends  that  thin 
court  has  no  Jurisdiction  to  review  the  ac- 
tion of  the  court  below  herein.  Section  3999, 
Rev.  St.  Idaho,  gives  the  district  court  au- 
thority to  order  a  change  of  attorney  upon 
tbe  application  of  the  client,  after  notice  to 
the  attorney  at  any  time  before  Judgment  or 
final  determination..  In  this  case  the  defend- 
ant filed  a  motion  asking  for  an  order  chan- 
ging his  attorneys,  and  substituting  M.  C. 
Athey  as  the  attorney  for  said  defendant 
This  motion,  as  is  stated  above,  was  resist- 
ed for  the  reasons  given.    This,  then,  became 
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a  Ri>eclal  proceeding  for  the  removal  of  said 
attorneys,  in  which  the  defendant  In  the 
court  below  was  the  proponent  and  these  at- 
torneys were  defendants.  By  the  provisions 
of  subdivision  1  of  section  4807  an  appeal 
may  be  taken  to  the  supreme  coiu't  from  a 
final  judgment  In  an  action  or  si)eclal  pro- 
ceodlnjf  commenced  In  the  court  in  which 
the  same  Is  rendered.  As  to  these  parties 
(the  attorneys)  this  judgment  is  final;  they 
are  dismissed  from  this  case  absolutely. 
The  petitioners  therefore  have  a  right  to 
bring  their  cause  to  this  court  for  review. 

It  Is  further  contended  that  the  attorney 
is  simply  the  agent  of  his  client.  To  a  cer- 
tain extent,  this  Is  true;  but  he  is  more  than 
an  agent.  He  Is  also  an  officer  of  the  court, 
and  within  his  sphere  and  In  the  line  of  his 
special  powers  he  Is  as  independent  as  the 
judge  of  the  court,  and  has  not  only  his 
duties  and  obligations  to  the  court  and  to 
his  client,  but  he  has  rights  and  powers  en- 
tirely different  from  and  superior  to  an  or- 
dinary agent.  An  agent  receives  his  orders 
from,  and  Is  directed  absolutely  and  wholly 
by,  his  principal,  in  the  management  of  bis 
business.  On  the  other  band,  the  business 
of  the  client  which  is  submitted  to  his  attor- 
ney is  managed  entirely  by  the  attorney, 
and  the  client  is  advised  and  directed  by 
him.  As  to  the  business  committed  to  his 
care,  the  attorney  is  the  sole  manager  and 
director.  Hence  his  resiransibilities  are 
much  greater  than  those  of  an  ordinary  agent. 
His  reputation  and  his  abilities  are  at  stake 
to  some  extent  In  every  case  he  undertakes. 
Hence  the  law  says  the  client  shall  not  dis- 
charge him  arbitrarily  in  the  midst  of  the 
performance  of  his  duties.  But  If  you  de- 
sire to  change  attorneys,  you  may  do  so  with 
the  consent  of  the  court  In  a  proper  proceed- 
ing. As  In  this  case  the  court  examines  into 
the  reasons  for  said  change,  and  when  be  as- 
certains that  the  attorney  has  prosecuted  his 
client's  business  to  the  best  of  Ms  ability 
and  with  fidelity  to  the  trust  imposed  upon 
him,  he  8t>  finds.  Then,  If  the  substitution 
is  made,  there  is  no  reflection  upon  the  abil- 
ity .or  faithfulness  of  the  attorney.  As  to 
his  right  to  fees  or  security  for  the  same  as 
a  condition  precedent  to  his  discharge,  the 
law  says-^and  this  court  is  In  accord  with 
this  view— "that  a  party  has  no  right  arbi- 
trarily to  change  his  attorney  without  paying 
or  securing  fees  earned,  and  the  original  at- 
torney is  not  bound  to  consent  to  a  substitu- 
tion, or  deliver  papers  upon  which  he  has  a 
lien,  until  the  amount  of  his  just  demands  is 
ascertained  by  a  court  or  referee,  and  paid 
or  secured."  Weeks,  Attys.  K  250,  267,  and 
oases  there  cited;  Meachem,  Ag.  {  856;  In 
re  Hei-man,  50  Fed.  517;  Ronald  v.  Associa- 
tion, 30  Fed.  228;  Butchers'  Union  Shiughter- 
House  &  I/lve-Stock  Landing  Co.  v.  Crescent 
City  Live-Stock  Landing  &  Slaughter-House 
Co.  (La.)  6  South.  309;  Gardhier  v.  Tyler,  36 
How.  Pr.  63.  The  substitution,  however,  of 
attorneys  Is  a  matter  largely  in  the  discre- 


tion of  the  conrt,  and  we  do  not  say  that 
there  may  not  be  a  case  In  which  attorneys 
may  be  discharged  without  paying  or  secur- 
ing fees  already  earned.  We  do  say  that 
the  rule  of  law  Is  that  fees  or  commissions 
already  earned  must  be  paid  or  secured  be- 
fore substitution  can  be  had.  If  this  is  im- 
possible in  any  given  case,  this  fact  must  be 
shown  by  the  party  movmg  the  discharge 
and  substitution,  and  then  it  should  appear 
that  justice  to  the  client  or  attorney  demands 
the  change.  We  do  not  say  that  there  does 
not  exist  In  this  case  such  a  state  of  facts  as 
renders  a  change  necessary  and  proper,  and 
therefore  do  not  .condemn  the  judgment  of 
the  court  below;  but  this  change  should  not 
be  made  without  first  paying  or  securing  the 
fees  earned,  unless,  as  Is  stated,  the  court 
below  should  deem  this  Impossible  or  im- 
practicable. For  these  reasons  the  judgment 
of  the  court  below  Is  reversed,  and  the  cau8e< 
remanded  for  further  proceedings  In  accord- 
ance with  this  opinion. 

HUSTON  and  SULLIVAN,  JJ.,  concur. 


(4  Idaho.  462) 
STATE  V.  GRIFFIN. 
(Supreme  Conrt  of  Idaho.    April  6,  189S.) 

Prblihikart  Ezaminatiok— Desionation  at 
Magistrate  bx  PRoaECDTiNQ  Attobnet. 
It  is  the  province  of  the  prosecuting  offi- 
cer to  desi^ate  the  precinct  where,  and  the 
magistrate  hefore  whom,  a  preliminary  exam- 
ination upon  a  criminal  charge  shall  be  had, 
within  the  county  wherein  the  offense  is  alleged 
to  have  been  committed,  and  most  convenient 
to  a  majority  of  the  witnesses  for  the  prosecu- 
tion. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Logan  county; 
C.  O.  Stockslager,  Judge. 

Lafayette  M.  Grlffln,  having  been  convicted 
of  grand  larceny,  appeals.     Affirmed. 

Texas  Angel,  for  appellant  Geo.  M.  Par- 
sons, Atty.  Gen.,  for  the  State. 

HUSTON,  J.  The  defendant  was  convict- 
ed, at  the  May  term,  1894,  of  the  district 
court  for  Logan  county,  of  the  crime  of  grand 
larceny.  This  appeal  is  from  the  judgnient 
of  conviction.  The  errors  alleged  are  that 
the  defendant  did  not  have  the  preliminary 
examination  provided  by  statute,  In  this: 
that  the  warrant  of  arrest  was  Issued  by  and 
made  returnable  and  the  examination  had  be- 
fore a  justice  of  the  peace  of  another  pre- 
cinct (in  the  same  county)  than  that  In  which 
the  offense  was  charged  to  have  been  com- 
mitted. It  Is  not  charged  or  contended  but 
that  the  preliminary  examination  was  In 
strict  accordance  with  the  provisions  of  th» 
statute.  It  is  contended  that  the  defendant 
had  the  absolute  right  under  the  statute,  to 
insist  upon  an  examination  before  a  magis- 
trate of  the  precinct  Id  which  the  crime  was 
charged  to  have  been  committed.  This  con- 
tention has  nothing  to  support  or  recommend 
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tt  It  ifl  predlcdted  npon  the  erroneong  Idea, 
whicli  seems  to  bave  obtained  in  the  minds 
of  some  people  in  this  country,  that  the  pri- 
mary object  of  the  criminal  laws  is  the  pro- 
tection of  criminals.  The  limit  of  the  coun- 
ty Is  the  limit  of  Jurisdiction  In  matters  of 
preliminaiy  examinations,  and  the  prosecut- 
ing officer  will  designate  the  precinct  where, 
and  the  magistrate  before  whom,  such  exam- 
ination will  be  had;  "but  ail  bearing  on  pre- 
liminary examinations  must,  as  far  as  pos- 
aibie,  be  had  before  the  magistrate  most  COD- 
▼enient  to  the  majority  of  witnesses  for  the 
prosecuticm,  unless,  for  good  cause  shown,  it 
is  ordered  to  be  held  elsewhere^"  Rev.  St. 
i  7525.  There  being  no  error  in  the  record 
the  Judgment  of  the  district  court  la  affirmed. 

MORGAN,  a  J.,  and  SULLIVAN,  J.,  con- 
cur. 


(4  Mabo,  4M) 

DBLSOL  T.  SPOKANE  &  P.  RT.  CO. 
(Snpreme  Court  of  Idaho.    April  6,  1895.) 
IdABiUTT  or  Railroad  Company  for  Expsksb 
or  UoTiNO  Building  from  Riqbt  or  Wat. 
A  Tailroad  company  haying  purchased  a 
right  of  way  across  the  land  of  plaintiff,  and  ob- 
tained a  deed  for  the  same,  is  entitled  to  use  the 
whole  thereof  for  any  of  the  purposes  of  said 
road;    and   the  plaintiff  haring   any   buildings 
thereon,  in  the  absence  of  any  agreement  with 
said  company  providing  for  the  expense  of  re- 
moral  thereof,  must,  if  he  desires  such  bnildings, 
remove  the  same  at  his  own  expense. 
(Syllabtti  by  the  Conrt) 

Appeal  from  district  court,  Nes  Perces  coun- 
ty; W.  G.  Piper,  Judge. 

Action  by  Louis  Delsol  against  the  Spo- 
kane &  Palouse  Railway  Company.  Tbere 
was  Judgment  for  defendant,  and  plaintiff  ap- 
peals.   Affirmed. 

Rand  &  Howe  and  Jas.  W.  Reid,  for  ap- 
pellant John  R.  McBrlde  and  Aabton  & 
ClMpmsn,  for  respondent. 

MORGAN,  O.  J.  It  appears  from  the  find- 
ing of  the  court  In  this  cause  that  the  de- 
fendant, in  the  month  of  June  or  July,  1890, 
sorreyed  and  located  the  definite  line  of  its 
railroad  orer  and  across  the  land  of  the  plain- 
tiff. That  the  road  was,  in  the  fall  of  1890, 
constructed  orer  and  across  said  land  without 
any  change  of  the  center  line  of  said  road. 
On  the  28th  day  of  November,  1890,  theplaln- 
tlff  entered  into  an  agreement  with  defend- 
ant to  sell  and  convey  a  strip  of  land  along 
said  road  40  feet  wide,— 25  feet  on  the  south 
side  of  said  center  line  of  survey,  and  15  feet 
wide  on  the  north  side  of  said  line,— for  and 
in  consideration  of  the  sum  of  $2,500;  that 
said  sum  was  paid,  and  the  land  conveyed 
to  the  company.  Thereupon  said  company 
took  possession  of  said  strip  of  land,  and  no 
more,  and  used  said  strip  of  land,  and  no 
more,  for  all  Its  purposes,  Including  the  con- 
struction of  the  ditch.  No  other  agreement 
was  mada   Tbe  plaintiff  testified  that  be  bad 


a  greenhouse  on  the  soutb  side  of  said  right  of 
way,  and  located  right  up  to  the  railroad 
Srade,  and,  had  it  not  been  for  moving  the 
ditch  to  the  south  side  of  tbe  grade,  the  plain- 
tiff oouid  have  left  bis  greenhouse  where  it 
was,  but  was  obliged  to  move  said  green- 
house off  the  right  of  way  by  reason  of  tbe 
moving  said  ditch.  It  appears  also  from  the 
evidence  that  plaintiff  had  a  conversation 
with  one  Fletcher,  who  seemed  to  have  charge 
of  the  construction  of  said  road,  in  which 
said  Fletcher  said  that  the  company  would 
pay  plaintiff  for  the  removal  of  said  green- 
housa  This  conversation  with  Fletcher  took 
place  before  the  deed  of  right  of  way  was 
made  to  the  company.  It  appears,  also,  that 
Fletcher  had  no  authority  to  make  any  ar- 
rangement whatever  with  reference  to  the 
right  of  way  for  said  road,  and  that  said 
alleged  conversation  between  Fletcher  and 
plaintiff  waa  never  reported  to  the  comiiany. 
On  this  state  of  facts  tbe  court  gave  Jodgiueut 
in  favor  of  the  defendant,  and  against  the 
plaintiff,  for  costs.  A  motion  was  made  for 
new  trial,  and  overruled  by  the  court  Plain- 
tiff appeals  to  this  court,  both  from  the  order 
overruling  the  motion  for  new  trial  and  troiii 
the  Judgment 

In  brief,  the  facts  appear  to  be  thus:  Tbe 
defendant  railway  company  located  its  line 
of  road  over  and  across  the  land  of  the  plain- 
tiff, establishing  the  central  line  of  said  road, 
and  built  the  railroad  grade  on  said  central 
line;  that  thereafter  the  plaintiff  sold  and 
deeded  to  the  railway  company  a  strip  of 
land  40  feet  wide,  along  said  center  line,  being 
25  feet  wide  on  the  south  side  of  such  center, 
and  15  feet  wide  on  the  north  side  thereof, 
for  and  In  consideration  of  tbe  sum  of  $2,- 
600,  which  was  paid  to  said  plaintiff  for  said 
right  of  way;  that  after  the  construction  of 
said  road  it  was  found  necessary  to  change 
a  ditch  that  ran  along  the  north  side  of  said 
line,  to  the  south  side  thereof;  that  said  ditch 
was  changed  and  constructed  wholly  on  the 
right  of  way  so  purchased,  on  the  south  side 
of  the  grade;  that  at  the  time  the  grade  waa 
constructed  tbe  plaintiff  had  a  greenhouse 
situated  parUy  on  this  right  of  way  so  sold 
to  plaintiff;  that,  by  reason  of  the  changing 
of  the  ditch,  the  plaintiff  was  obliged  to  move 
his  greenhouse  off  said  right  of  way,  and 
estimates  the  expenses  of  said  removal  and 
rebuilding  of  said  greenhouse  at  the  sum  of 
$341;  and  demanded  of  tbe  company  that  tt 
reimburse  him,  which  the  company  refused  to 
da  It  appears,  also,  that  plaintiff  had  a  con- 
versation with  one  of  the  engineers  of  said 
road.  In  which  tbe  engineer  said  that  the  com- 
pany would  pay  him  for  removing  the  green- 
house. Said  engineer  had  no  authority  to 
make  any  such  statement,  and  nothing  was 
said  to  the  company  concerning  the  same. 
The  company  having  used  no  more  of  the  land 
of  tbe. plaintiff  than  they  had  purchased  and 
paid  for,  and  the  plaintiff  having  no  agree, 
ment  with  the  company  for  the  paying  of  any 
expenses  of  moving  his  greenhouse,  he  baa 
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no  ctinfie  of  action  a^lnst  tbe  defendant 
The  judgment  of  tbe  court  below  1b  affirmed, 
wltb  costs  awarded  to  respondent 

SULLIVAN  and  HUSTON,  JJ.,  concnr. 


(4  Idaho,  4S4) 

MORRIS  T.  MILLER. 
(Supreme  Court  of  Idaho.    April  6,  1895.) 
AfriAKAHci  —  Waivxk  of  Detects  ik  Bukuons. 
A  party  appearing  specially,  and  moving 
to  qnash  tbe  summona  on  account  of  insuffi- 
ciency or  irregularity  of  the  same,  if  he  after- 
wards enters  general  appearance  by  filing  de- 
murrer or  answer,  or  both,  waives  any  irregu- 
larity or  Insufficiency  in  the  summons. 
(SyUabus  by  tbe  Court) 

Appeal  from  district  court,  Idaho  county; 
O.  W.  Piper,  Judge. 

Action  In  claim  and  delivery  by  N.  M.  Mor- 
ris against  Cbarles  Miller.  Plaintiff  had 
Judgment,  and  defendant  appeals.   Affirmed. 

Ailsble  &  Hall,  for  appellant  H.  F.  Sam- 
uels, for  respondent 

MORGAN,  C.  J.  Plaintiff  brought  suit  In 
claim  and  delivery  for  tbe  possession  of  a 
colt;  alleged  ownership,  posstaislon,  and  right 
of  possession,  wrongful  taking  by  defendant 
and  demand,  and  refusal  to  return;  brought 
suit  for  a  recovery  of  possession,  or  for  the 
sum  of  $30,  the  value  of  the  property.  In 
case  delivery  cannot  be  had,  and  for  $25 
damages.  Summons  was  Issued  and  served 
upon  defendant  Tbe  defendant  appeared 
specially,  by  Ailsble  &  Hall,  his  attor- 
neys, and  moved  to  quash  the  summons 
for  the  following  reasons:  First  that  It  does 
not  give  the  notice  required  by  law;  second, 
that  It  does  not  give  notice  of  tbe  time  at 
which  defendant  Is  to  appear.  The  motion 
was  heard  by  the  judge  of  the  probate  court, 
and  decided  against  the  defendant  Defend- 
ant then  placed  on  file  a  general  demurrer  to 
tbe  complaint  and  also  an  answer  denying 
generally  and  specifically  each  and  every  al- 
legation of  the  complaint  The  demurrer  was 
overruled  by  tbe  probate  court,  and  tbe  case 
went  to  trial,  both  parties  appearing.  After 
hearing  the  evidence  and  argument  of  coun- 
sel, the  couit  decided  the  case  In  favor  of 
the  plaintiff  (respondent  in  this  court),  and 
gave  judgment  for  the  return  of  the  property 
to  plaintiff,  and  against  the  defendant  for 
costs.  Defendant  then  appealed  to  the  dis- 
trict court  wherein  defendant  again  ap- 
peared, and  moved  to  quash  the  summons 
and  service,  which  was  again  denied  by  tbe 
district  court  The  defendant  refused  fur- 
ther to  appear.  Testimony  of  plaintiff  was 
taken,  and  judgment  again  rendered  in  his 
favor.  Defendant  now  brings  tbe  cause  to 
ibis  court  by  appeal,  and  se^s  to  take  ad- 
Tantage  of  bis  motion  to  quash  tbe  summons. 

When,  on  the  bearing  In  the  probate  court 
In  tbe  motion  to  qnasb  the  summons,  the 
court  denied  the  motion,  the  defendant  filed 


a  general  demurrer  and  answer.  By  filing 
said  papers  he  entered  a  general  appearance 
in  tbe  action.  A  general  appearance  in  the 
action  waives  any  irregularity  in  tbe  sum- 
mons. Tbe  defendant  having  waived  the  Ir- 
regularity in  tbe  summons,  if  such  existed, 
such  irregularity  cannot  be  taken  advantage 
of  either  in  the  district  court  or  in  tbe  su- 
preme court  Tbe  judgment  of  the  court  be- 
low must  be  affirmed,  and  it  is  so  ordered. 

HUSTON  and  SULLIVAN,  JJ.,  ooncor. 


(4  Idaho.  4S9t 
STATE  V.  GRIFF  (N. 
(Supreme  Court  of  Idaho.    April  6, 1895.) 
CaimNAii  liAW — ^Afpbalablb  Oanaas — AiiBirDiKe 

HiNUTBS. 

1.  No  appeal  lies  from  an  order  refnsing  to 
vacate  an  appealable  order. 

2.  The  trial  court  has  authority  to  amend 
its  minutes  or  records  to  conform  to  the  fact  at 
any  time  daring  the  term. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Logan  county; 
C.  O.  Stockslager,  Judge. 

Lafayette  M.  Griffin  was  convicted  of 
grand  larceny,  and  appeals  from  an  order  re- 
fusing to  allow  him  to  change  hla  plea.  Af- 
firmed. 

Texas  Angel,  (or  appellant  Qeo.  M.  Par- 
sons, Atty.  Cten.,  for  the  State. 

HUSTON,  J.  Tbe  defendant  was  convict- 
ed at  the  May  term,  1894,  of  tbe  district 
court  for  Logan  county,  of  tbe  crime  of 
grand  larceny,  and  was  on  tbe  27tb  day  of 
June,  1894,  a  day  in  said  term,  sentenced  to- 
tbe  state  penitentiary  for  the  period  of 
seven  years.  In  the  minutes  of  the  court, 
under  date  June  21,  1894,  appears  tbe  fol- 
lowing entry:  "It  appearing  to  the  court 
there  is  an  omission  In  the  record  of  tbe 
proceedings  had  in  this  court  on  Monday, 
tbe  30th  day  of  April,  1894,  in  the  matter  of 
tbe  state  of  Idaho  against  Lafayette  M.  Grif- 
fin, case  No.  9,  it  Is  by  this  court  ordered 
that  the  clerk:  Insert  in  tbe  record  of  tbe 
proceedings  of  this  court  on  said  day  tbe  fol- 
lowing: "The  defendant  Lafayette  M.  Grif- 
fin, being  called  upon  in  open  court  to  plead 
to  the  information,  for  plea  said  he  was  not 
guilty  as  charged;  whereupon  tbe  court  or- 
dered'that  said  plea  be  entered,  and  tbe 
same  be  set  for  trial,  May,  3,  1894.' "  On 
tbe  18th  day  of  October,  1894,  defendant's 
coimsel  filed  motion .  to  set  aside  tbe  fore- 
going order,  which  motion  was  denied  by 
the  court  and  from  such  action  of  tbe  court 
this  appeal  is  taken.  This  was  an  order 
made  after  judgment  and  an  appeal,  there- 
fore, must  be  taken  within  60  days  after  en- 
try.  Section  8044,  Rev.  St  Tbe  appeal  wa^ 
not  taken  In  time,  nor  can  this  result  be 
cured  or  avoided  by  making  a  motion  to  set 
aside  tbe  order,  and  then  appealing  from  the 
action  of  the  court  denying  such  motton. 
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California  S.  R.  Co.  t.  Southern  Pae.  R.  Co., 
65  Cal.  395,  4  Pac.  12;  Tripp  v.  Railroad  Co., 
69  Gal.  631,  11  Pac.  219;  Symons  v.  Bunnel 
(Cal.)  35  Pac.  770.  The  trial  court;  has  au- 
thority to  amend  Its  minutes  to  contorm  to 
the  fact  at  any  time  during  the  term.  Rod- 
eriquez  v.  State  (Tex.  Cr.  App.)  22  S.  W. 
978;  "Wight  V.  Nicholson,  10  Sup.  Ct.  487; 
People  V.  Samario,  84  Cal.  484,  24  Pac.  283; 
State  V.  Blate  (Wyo.)  38  Pac.  350.  The  or- 
der of  the  court  below  denying  defendant's 
motion  to  act  aside  the  order  to  amend  the 
record  is  affirmed. 

MORGAN,  C.  J.,  and  SULLIVAN,  J.,  con- 
cur. 


(4  laaho,  453) 

PARKER  ▼.  BEAGLE. 

(Supreme  Court  of  Idaho.    April  6, 1895.) 

Waiver  of  Fjsdinos— Pkbsi'mptioss. 

When   the  record  fails  to  afRrmatlTeiy 
show  that  findinjfs  of  fact  were  not  waived,  the 
presumption  is  that  they  were  waived. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Latah  county; 
W.  G.  Piper,  Judge. 

Action  by  G.  J.  Porker  against  Rachel  E. 
Beagle  to  foreclose  a  mortgage.  Plaintiff  had 
Judgment,  and  defendant  appeals.   Affirmed. 

James  W.  Ried  and  G.  G.  Pickett,  for  ap- 
pellant. Forney,  Smith  &  Moore,  for  re- 
spondent. 

SULLIVAN,  J.  This  action  was  brought 
to  foreclose  a  mortgage.  The  appeal  is  from 
the  Judgment  presented  on  the  Judgment 
roll.  The  error  assigned  is:  "The  court  err- 
ed In  giving  its  decision,  and  not  making 
findings  of  fact  as  well  as  conclusions  of 
law,  and  stating  them  separately."  The  rec- 
ord contains  no  findings  of  facts  or  con- 
clusions of  law,  separately  stated,  and  none 
whatever,  except  those  contained  in  the  de- 
cree and  Judgment  Section  4408,  Rev.  St, 
provides  that  findings  of  fact  may  be  waived, 
and,  as  the  record  does  not  show  affirmative- 
ly that  findings  of  fact  were  not  waived,  the 
presumption  is  that  they  were.  If  they  were 
not  waived,  that  fact  must  affirmatively  ap- 
pear in  the  record.  Squier  v.  Lowenberg,  1 
Idaho,  785;  Toulouse  ▼.  Burkett,  2  Idaho, 
265,  13  Pac.  172.  Error  will  not  be  presum- 
ed, but  must  appear  affirmatively  from  the 
record.  The  Judgment  of  the  court  below 
is  affirmed,  with  costs  of  this  appeal  In  favor 
of  respondent 

MORGAN,  0.  J.,  and  HUSTON,  J.,  concur. 


(4  Idaho,  448) 

WOODDY  v.  JAMIESON. 
(Supreme  Court  of  Idaho.    April  6,  1895.) 
Attachment— When  Fropbr. 
W.  at  one  time  held  real  estate  as  secu- 
rity for  money  furnished  by  him  to  J.    After- 


wards this  real  estate  was  delivered  up  to  J., 
and  received  by  him,  and  thereafter  W.  brought 
suit  upon  his  debt,  and  issued  attachment. 
Held,  that  as  the  security  had  been  delivered  up 
to  defendant,  and  received  by  him,  plaintiff  was 
entitled  to  his  attachment 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Latah  county; 
W.  G.  Piper,  Judge. 

Action  In  attachment  by  J.  T.  Wooddy 
against  L.  D.  Jamieson.  From  an  order  dis- 
solving the  writ,  plaintiff  appeals.    Reversed. 

Plaintiff  filed  complaint  on  24th  day  of 
May,  1894,  alleging  that  defendant  was  In- 
debted to  plaintiff  in  the  sum  of  $929.53.  On 
the  same  day  affidavit  and  undertaking  for 
attachment  were  made  and  filed.  Attach- 
ment was  thereupon  Issued,  and  placed  In 
the  hands  of  the  sheriff,  who  levied  the  same 
upon  real  estate  belonging  to  defendant.  On 
June  1,  1894,  defendant  filed  his  motion  to 
dissolve  the  attachment  In  said  action,  al- 
leg'lng  as  a  reason  therefor  that  the  debt 
sued  upon  in  this  action  was  secured  by  a 
lien  upon  real  estate  which  was  voluntarily 
surrendered  by  plaintiff.  The  facts  concern- 
ing the  ao-called  security  are  sufficiently  set 
forth  In  the  affidavit  of  defendant  in  support 
of  his  motion  for  the  dissolution  of  the  at- 
tachment, and  the  counter  affidavit  of  plain- 
tiff, as  follows:  "State  of  Idaho,  Ounty 
of  Latah— ss.:  I,  L.  D.  Jamieson,  being  first 
duly  sworn,  on  oath  depose  and  say  that  I 
am  the  defendant  in  the  above-entitled  ac- 
tion; that  the  amount  of  money  for  which 
this  action  Is  brought  was  for  money  bad 
and  received  by  me  upon  a  contract  for  the 
sale  of  certain  real  estate,  wherein  and 
whereby  It  was  agreed  between  me  and  the 
plaintiff  that  he  should  pay  me  the  sum  of 
$603.68,  and  on  taking  possession  of  the 
hereinafter  described  real  estate,  and  that 
the  defendant  herein  was  to  execute  to  plain- 
tiff herein  a  good  and  sufficient  warranty 
deed  for  the  premises,  which  were  describ- 
ed as  follows,  to  wit:  The  east  half  (V^  of 
the  northwest  quarter  (^,  and  lots  No.  1. 
(1)  and  two  (2),  all  in  section  twelve  (12), 
township  forty-two  (42)  north,  range  six  (6) 
west  B.  M.  That  the  defendant  herein  did 
make  and  tender  a  good  and  sufficient  deed 
of  warranty  to  the  plaintiff  herein,  and  it 
was  mutually  agreed  between  the  said  parties, 
and  so  contracted  at  the  time,  that  the  plain- 
tiff should  give  bis  promissory  notes  secured 
by  real-estate  mortgage  on  the  aforesaid  real 
estate,  to  secure  the  payment  of  whatever 
balance  should  remain  due  this  defendant 
and  unpaid  on  the  sale  of  said  real  estate; 
and  that  by  the  terms  of  the  said  contract 
entered  into  it  was  mutually  agreed  and  con- 
tracted between  the  plaintiff  and  defendant 
that  the  plaintiff  herein  should  enter  into 
the  immediate  possession  of  the  said  prem- 
ises, and  farm  and  hold  and  keep  posse.ssion 
of  the  same;  and  that  the  plaintiff,  acting 
under  the  terms  of  the  said  agreement,  did 
enter  Into  the  {rassession  of  the  said  prem- 
ises, and  did  bold  and  have  a  lien  upon  the 
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said  premises  for  the  amount  of  money  so 
paid.  Affiant  would  iurther  show  that  the 
plaintiff  herein  utterly  failed  to  perfonu  his 
part  of  the  agreement  by  making,  execut- 
ing, and  delivering  to  this  affiant  his  cer- 
tain '  promissory  note  and  real-estate  mort- 
gage upon  the  said  premises  for  whatever 
balance  might  be  found  to  be  due;  and,  fur- 
ther, that  tlie  plaintiff  herein  did  voluntarily 
surrender  the  possession  and  whatever  lien 
be  held  ui>on  the  said  premises  to  this  de- 
fendant. L.  D.  Jamleson."  Counter  affidavit 
of  plaintiff  is  as  follows:  "State  of  Wash- 
ington, Whitman  County— ss.:  I,  J.  T.  Wood- 
dy,  being  first  duly  sworn,  on  oath  depose 
and  say,  in  reply  to  the  affidavit  made  by 
the  defendant  to  dissolve  attachment  In  the 
above-entitled  action,  that  I  am  the  plain- 
tiff In  said  action;  that  I  admit  there  was 
an  oral  agreement  between  the  defendant 
and  myself,  whereby  I  was  to  have  the 
premises  described  In  defendant's  affidavit, 
to  Wii.:  The  east  half  (%)  of  the  northwest 
quarter  (%),  and  lots  one  (1)  and  two  (2),  in 
section  12,  township  forty-two  (42),  range 
six  (6)  west  B.  M.  That  I  paid  said  defend- 
ant the  sum  of  $Q03.C8,  in  pursuance  of  said 
agreement.  That  I  tool£  possession  of  said 
premises,  but  I  deny  that  defendant  at  any 
time  made  or  tendered  to  me  a  warranty 
deed  or  any  kind  of  a  deed,  though  I  re- 
quested him  so  to  do.  I  further  deny  that  I 
voluntarily  surrendered  possession  of  or  lien 
on  said  premises  to  said  defendant,  but  that 
I  surrendered  possession  to  said  defendant 
at  his  request,  he,  defendant,  representing  to 
me  at  the  time  that  he  had  sold  said  premises 
to  another  party,  and  that  he  would  pay  me 
whatever  sum  I  was  out  on  said  premises.  He 
Is  now  due  me,  and  was  at  the  commence- 
ment of  this  action,  the  amount  prayed  for 
in  my  complaint  in  said  action.  James  T. 
Wooddy."  Various  other  affidavits  were  filed 
In  support  of  and  against  the  allowance  of 
the  motion,  which  do  not  materially  change 
the  conditions  so  far  as  this  motion  Is  con- 
cerned. Upon  the  hearing  of  the  motion  the 
court  sustained  the  motion  and  dissolved  the 
attachment  From  the  order  dissolving  the 
attachment,  plaintiff  appeals  to  this  court 

Thome,  Forney  &  Smith,  for  appellant 
Eider,  Freund  &  Denning,  for  respondent 

MORGAN,  C.  J.  (after  stating  the  facts). 
From  these  affidavits  It  appears  that  an  oral 
contract  was  made  between  the  parties  for 
the  sale  of  certain  real  estate  by  defendant 
to  the  plaintiff,  on  which  plaintiff  paid  de- 
fendant the  sum  of  $603.68,  and  went  into 
possession  of  the  land,  agreeing  to  give  notes 
and  mortgage  for  balance  due.  As  ap- 
pears by  these  aWdavits  the  balance  due  was 
not  paid,  nor  were  notes  and  mortgage  giv- 
en to  secure  it  The  defendant  alleged  in 
his  affidavit  that  he  executed  and  tendered 
to  the  plaintiff  herein  a  good  and  sufficient 
warranty  deed  for  the  premises  so  contract- 


ed to  be  sold.  It  was  also  agreed  that  the 
plaintiff  should  enter  Into  Immediate  posses- 
sion of  the  premises;  that  he  did  so  enter 
into  possession,  and  held  the  same.  The  de- 
fendant further  states  that  the  plaintiff  vol- 
untarily surrendered  the  possession  and  what- 
ever lien  he  had  upon  the  premises  to  the 
defendant  The  plaintiff  In  his  affidavit  ad- 
mits the  making  of  the  oral  agreement  be- 
tween the  defendant  and  himself  for  the 
purchase  of  the  premises,  and  that  he  paid 
the  $603.68  in  pursuance  of  said  agreement, 
and  took  possession  of  the  premises,  but  de- 
nies that  the  defendant  at  any  time  made 
or  tendered  the  plaintiff  a  warranty  deed 
or  any  kind  of  a  deed,  and  alleged  that  he 
(the  plaintiCT)  surrendered  the  possession  of 
the  premises  to  the  defendant  at  bis  request, 
he  (defendant)  representing  at  the  time  that 
he  had  sold  the  premises  to  another  party; 
that  he  would  pay  plaintiff  whatever  sum  he 
was  out  on  said  premises.  The  other  affi- 
davits, to  some  extent  corroborate  the  state- 
ments of  the  principals  in  the  matter  of  the 
tender  of  the  deed.  However  that  may  be, 
the  material  question  to  be  considered  by  the 
court  Is  as  to  whether  at  the  time  of  the 
bringing  of  the  suit  the  plaintiff  held  any 
security  or  pledge  of  personal  or  real  estate 
for  the  payment  of  the  money  claimed  to  be 
due  from  the  defendant  to  the  plaintiff.  Up- 
on this  material  point  the  plaintiff  and  de- 
fendant seem  to  practically  agree,— the  de- 
fendant alleging  that  the  plaintiff  surrender- 
ed the  real  estate  to  him  for  the  reason  that 
he  (plaintiff)  feared  that  if  he  took  a  deed 
to  the  property  his  creditors  would  seize  It 
upon  his  debts,  while  plaintiff  claims  that 
he  surrendered  the  property  to  the  defend- 
ant at  his  (defendant's)  request,  defendant 
claiming  that  he  had  sold  the  property  to 
another  party.  So  far  as  the  question  at  Is- 
sue before  this  court  Is  concerned,  it  would 
seem  to  be  Immaterial  as  to  whether  the 
property  was  surrendered  by  the  plaintiff  to 
defendant  upon  either  the  one  excuse  or  the 
other.  The  only  point  In  the  case  is,  did  the 
plaintiff  hold  the  security,  as  before  stated, 
when  the  suit  was  commenced?  Evidently 
he  did  not  the  property  having  been  deliv- 
ered up  before  that  time  and  received  by  de- 
fendant. It  follows,  therefore,  that  upon  the 
facts  alleged  In  the  complaint  and  shown  by 
the  affidavits  the  plaintiff  was  entitled  to  his 
attachment. 

The  contention  of  the  appellant  that  the 
filing  of  an  amended  complaint  renders  the 
original  complaint  functus  officio  as  a  plead- 
ing, and  takes  the  place  of  the  original,  and  by 
relation  dates  back  to  the  time  of  the  flllngof 
the  original  complaint  Is  correct  The  amend- 
ed complaint  supersedes  the  original  when 
purporting  to  contain  a  complete  statement 
of  the  cause  of  action,  and  becomes  the  com- 
plaint upon  which  the  cause  Is  to  be  tried. 
See  People  v.  Hunt  1  Idaho,  433;  Barber  v. 
Reynolds,  33  Cal.  497;  McFadden  v.  Mining 
Co.,  8   Ner.  67.    Judgment  of  the  court  below 
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dissolving  the  attachment  Is  reversed,   and 
the  canse  remanded  for  fmi:her  proceedings. 

HUSTON  and  SULLIVAN,  JJ.,  concur. 


(16  Mont.  83) 

COTTER  V.  COTTEB  et  al. 
(Supreme  Court  of  Montana.    April  15,  1895.) 

APPEALJIBLE  GrUER— TeMPOBABI  ISJUNOTIOS — 
DlBSOLUTIOX. 

1.  An  order  refusing  to  appoint  a  receiver 
is  not  appealable. 

2.  Plaintiff  filed  bis  complaint  for  an  ac- 
counting and  for  a  temporary  injunction.  One 
of  the  defendants  filed  an  answer  denying  all 
the  allegations  of  the  complaint,  and  alleged 
that  piamtifF  bad  no  interest  in  the  property 
invol\pd.  The  other  defendants  demurred. 
Plaintiff  filed  no  replication  to  the  new  matter 
set  up  in  the  answer.  The  motion  to  dissolve 
the  temporary  injunction  was  heard  upon  the 
complaint  and  answer,  which  were  both  veri- 
fied. Hdd,  that  an  order  dissolving  the  tem- 
porary injunction  was  within  the  discretion  of 
the  court 

Appeal  from  district  conrfc  Silver  Bow 
county;   W.  O.  Speer,  Judge. 

Action  by  Daniel  P,  Cotter  against  Julia 
Cotter  and  others.  From  a  judgment  for  de- 
fendants, plaintiff  a{)peals.     Affirmed. 

Waldron  &  Campbell  and  Shropshire  & 
Burleigh,  for  appellant 

PEMBERTON,  C.  J.  This  is  an  action  for 
an  accounting,  and  for  the  cancellation  of 
certain  deeds  to  real  estate.  The  plaintiff 
also  asks  for  an  injunction  restraining  the 
defendants  from  transferring  or  disposing  of 
the  property  mentioned  in  the  complaint,  and 
for  the  appointment  of  a  receiver  pendente 
lite.  On  the  filing  of  the  complaint  the  court 
Issued  a  temporary  restraining  order.  The 
defendant  Julia  Cotter  filed  her  answer,  de- 
nying all  the  allegations  of  the  complaint, 
and  containing  affirmative  allegations  show- 
ing plaintiff  had  no  interest  in  any  of  the 
property  mentioned  in  the  complaint.  The 
Laytons  demurred  to  the  complaint  Plain- 
tiff filed  no  replication  to  the  new  and  afRrm- 
atlve  matter  contained  in  the  answer  of  Julia 
Cotter.  Upon  a  hearing  to  show  cause  why 
a  receiver  should  not  be  appointed,  and  upon 
a  motion  to  dissolve  the  temporary  restrain- 
ing order  which  bad  been  Issued  In  the  cause, 
the  court  refused  to  appoint  a  receiver,  and 
dissolved  said  temporary  restraining  order. 
From  this  action  of  the  court  the  plaintiff  ap- 
peals. The  order  of  the  court  refusing  to 
appoint  a  receiver  Is  not  appealable.  Code 
Civ.  Proc.  §  444;  Wilson  v.  Davis,  1  Mont. 
08;  Stebbins  v.  Savage,  5  Mont  253,  5  Pac. 
278.  There  were  no  affidavits  filed  or  proofs 
taken  in  support  of  the  application  for  an  In- 
junction. In  refusing  to  issue  an  Injunction, 
or  ordering  the  dissolution  of  the  temporary 
restraining  order,  the  court  bad  before  it  the 
complaint  and  answer,  both  verified.  Acting 
upon  these  pleadings  alone,  which  were 
doubtless  treated  as  the  affidavits  of  the  re- 


spective parties,  we  are  unable  to  discover 
any  abuse  of  discretion  on  the  part  of  the 
court  in  the  action  complained  of  in  this  par- 
ticular. The  granting  or  refusing  of  an  In- 
junction Is  a  matter  of  discretion  in  the 
court,  dependent  upon  the  facts  of  the  case. 
See  Mining  Co.  v.  Murray,  9  Mont  475,  23 
Pac.  1022,  and  cases  cited;  Klein  v.  Davis, 
11  Mont  155,  27  Paa  511.  There  being  no 
error  shown  in  the  action  of  the  court  be- 
low, the  judgment  is  affirmed.    Affirmed. 

DE  WITT  and  HUNT,  JJ.,  concur. 


(16  Mont  33) 

STATE  V.  McCAFFERT. 

(Supreme  Court  of  Montana.    April  15,  1895.) 

Assault  with  Deadly  Weapon  —  Ikdictmekt— 
Objection.^  to  Complaist  —  Motion  to  Quash 
—  Plea  —  Formek  Jeofabdx  —  Dischabgb  of 
Joky. 

1.  An  indictment  for  assault  with  a  deadly 
weapon,  under  Comp.  St.  p.  511,  §  60,  is  not  ren- 
dered invalid  by  an  omission  to  use  "felonious- 
ly," in  averring  the  assault  itself,  where  the  as- 
sault is  charged  to  have  been  made  with  intent 
feloniously  to  inflict  the  injury. 

2.  The  right  to  object  to  the  verification  of 
the  complaint  made  before  the  committing  mag- 
istrate, or  to  that  of  the  information  subse- 
quently filed  in  the  district  court  is  waived  by 
pleading  to  the  merits  in  said  court. 

3.  Since  Cr.  Prac.  Act  i  206,  provides  that 
an  indictment  shall  be  set  aside,  upon  defend- 
ant's motion,  when  not  presented  as  prescribed 
by. the  act,  the  fact  that  the  information  was 
filed  before  defendant  was  examined  and  com- 
mitted should  be  taken  advantage  of  by  moti<m 
to  quash. 

4.  Under  Cr.  Prac.  Act  §  208,  providing 
that,  if  the  motion  to  set  aside  the  indictment 
is  not  made  before  the  defendant  demurs  or 
pleads,  the  grounds  of  objection  which  might 
have  been  made  in  such  manner  ore  waived, 
where  a  defendant  upon  the  second  trial  of  a 
case,  did  not  ask  to  withdraw  a  plea  of  not 
guilty  interposed  at  the  first  trial,  his  right 
to  move  to  quash  the  indictment  was  lost. 

5.  Where  the  jury,  on  a  trial  for  assault 
with  a  deadly  weapon,  did  not  deliver  any  ver- 
dict into  court  evidence,  on  a  plea  of  former 
jeofMirdy  interposed  at  a  second  trial,  that  on 
the  former  trial  the  jurors  agreed  to  acquit  de- 
fendant of  the  charge,  and  find  him  guilty  of 
simple  assault  only,  and  that  their  disagree- 
ment was  as  to  the  amount  of  the  fine  to  be  im- 
posed, is  inadmissible. 

6.  The  action  of  the  court  in  disdiarging 
the  ^ury  because  of  their  disagreement  as  au- 
thonzfHi  by  Cr.  Prac.  Act  §  331.  cannot  be  re- 
viewed, when  it  does  not  appear  how  long  the 
jury  had  the  case  under  consideration. 

Appeal  from  district  court,  Jefferson  coun- 
ty;  Frank  Showers,  Judge. 

The  defendant,  Roger  McCaffery,  appeals 
from  a  judgment  of  tte  district  court  en- 
tered October  16,  1893,  adjudging  him  guilty 
of  the  crime  of  assault,  and  sentencing  him 
to  pay  a  fine  of  five  dollars  and  costs.  Af- 
firmed. 

The  bill  of  exceptions  contains  the  original 
complainit  made  by  the  sheriff  of  Jefferson 
county,  on  Information  and  belief,  charging 
the  defendant  with  having  made  an  assault 
upon  one  John  F.  Smith,  with  the  intent^ 
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then  and  there,  feltmloosly  to  Inflict  upon 
the  person  of  the  said  John  F.  Smith  a 
bodily  Injury,  no  considerable  •  provocation 
then  and  there  appearing  for  said  aeeault 
It  appearing  to  th«  Justice  of  the  peace, 
"from  the  evidence,  that  there  waa  probable 
cause  for  believing  the  defendant  guilty," 
the  defendant  was  held  to  answer  for  the 
offense  set  forth  in  the  complaint.  On  No- 
vember 16,  1892,  the  county  attorney  filed  an 
Information  against  the  defendant,  the  char- 
ging part  of  which  Is  as  follows:  "With  a 
certain  deadly  weapon,  a  dirk  knife,  then 
and  there  had  and  held  in  bis  band,  did 
make  an  assault  in  and  upon  one  John  F. 
Smitb,  then  and  there  being,  with  the  in- 
tent, then  and  there,,  feloniously  to  Inflict 
npon  the  person  of  said  John  F.  Smith  a 
bodily  Injury,  no  considerable  provocation 
then  and  there  appearing  for  said  assault." 

T.  X  Walsh  and  C.  B.  Nolan,  for  appellant 
H.  J.  Haskell  and  Ella  L.  Knowlee,  for 
the  State. 

HUNT,  J,  (after  BtaUng  the  facta  as 
above).  The  appellant  contends  that  the  In- 
formation charged  a  simple  assault,  and 
not  an  assault  with  a  deadly  weapon  to  do  a 
bodily  injury,  as  defined  by  section  60 1  of 
the  Criminal  Laws  of  Montana.  The  ground 
of  his  objection  is  ^ased  upon  the  omission 
In  the  information  of  the  technical  word 
"feloniously,"  In  the  averment  of  the  as- 
sault Itself.  For  the  ptupose  of  considering 
this  point,  we  may  grant  that  the  offense 
charged  is  a  felony,  and  that  the  word  "fe- 
loniously" is  indispensable  to  the  validity  of 
the  information;  yet,  when  the  whtrfe  charge 
la  carefully  considered,  we  find  that  the  in- 
tent with  which  the  assault  was  maxle  Is 
■peciflcally  alleged  to  have  been,  "then  and 
there,  feloniously  to  Infilet  upon  thcT  person 
of  tiie  said  John  F.  Smith  a  bodily  injury," 
etc.  We  are  of  opinion  that  an  assault  with 
a  dirk  knife,  with  an  Intent  at  the  time 
thereof  to  "feloniously"  Injure  another.  Is, 
by  all  reasonable  rules  of  consrtructlon,  noth- 
ing but  a  felonious  assault,  and  that  the 
Information  Is  good,  as  against  the  objection 
interposed.  The  essence  of  the  crime 
charged  Is  the  intent  with  which  the  as- 
sault is  made.  Where,  therefore,  the  Intent, 
at  the  time  of  the  assault,  Is  alleged  to  have 
been  feloniously  to  Inflict  the  bodily  harm. 
It  follows  that  the  expression  of  such  Intent, 
which  was  the  attempt  to  do  the  Injury, 
must  have  been  with  that  wickedness  of 
heart  and  mind  contemplated  by  the  law 
pertaining  generally  to  felonies.  So  that, 
when  the  Information  averred  and  Imputed 
to  the  defendant  a  felonious  Intent  to  do 

I  Comp.  St.  p.  611,  i  60,  provides  that  "an 
assault  with  a  deadly  weapon,  •  *  •  with 
an  intent  to  inflict  upon  •  •  •  another  a  bod- 
ily injury,  where  no  considerable  provocation 
appears,  ar  where  the  circumstances  •  •  • 
snow  a  *  *  *  malignant  heart,  shall  subject 
(he  offender  to  imprisonmentt"  etc. 


the  bodily  harm  which  he  aonght  to  Inflict 
when  he  made  the  aasault.  It  necessarily  Im- 
puted a  felonious  Intent  In  the  assault  Itself 
then  and  there  made,  and  the  rules  of  crim- 
inal pleading  are  complied  with  by  the  al- 
leged felooious  character  of  tlie  whole  of- 
fense charged  la  the  Information. 

After  the  Information  was  filed,  a  trial  was 
regularly  had.  The  Jury  disagreed,  and  were 
discharged.  Upon  a  second  trial  the  defend- 
ant moved  to  strike  the  information  from  the 
files,  for  the  reason  that  no  leave  of  court 
was  ever  obtained  to  file  the  same,  nor  had 
the  defendant  ever  been  examined  or  com- 
mitted by  any  magistrate  for  the  commis- 
sion of  any  crime.  The  motion  was  over- 
ruled. Thereupon  the  trial  proceeded.  Aft- 
er the  state  had  introduced  at  least  one  wit- 
ness, defendant  objected  to  the  Introduction 
of  any  evidence  because  the  information  "was 
verified  by  the  county  attorney  only  on  In- 
formation and  belief,  though  no  leave  of 
court  was  ever  had,  nor  was  there  ever  any 
examination  or  commitment  by  any  magis- 
trate." The  objection  was  overruled.  The 
point  made  by  defendant  is  that,  because  the 
sheriff  verified  the  original  complaint  before 
the  Justice  on  Information  and  belief,  the 
whole  proceeding  before  the  magistrate  was 
a  nullity,  and  that,  therefore,  there  was  no 
examination  and  commitment  as  required  by 
section  8,  art  3,  of  the  constitution  of  the 
state.  It  Is  unnecessary  to  decide,  In  this 
case,  whether  a  verification  of  a  complaint 
before  a  magistrate,  by  an  officer,  on  Infor- 
mation and  belief,  is  good  or  bad,  because  the 
question  was  not  raised  before  the  magis- 
trate, or  before  plea  by  the  defendant  in  the 
district  court  And  by  failure  to  raise  the 
point  before  plea  to  the  merits  the  defend- 
ant waived  any  rights  be  may  have  had  to 
object  either  to  the  original  verification  of 
the  complaint  before  the  committing  magis- 
trate, or  to  the  verification  of  the  Information 
in  the  district  court  People  v.  Harris  (Mlcb.) 
61  N.  W.  871;  Lambert  v.  People,  29  Mlcb. 
71;  State  v.  Fall,  66  Wte.  677, 14  N.  W.  696; 
State  V.  Ruth,  21  Kan.  683;  In  re  Lewis,  31 
Kan.  71,  1  Pac.  283;  State  t.  Blackman,  32 
Kan.  615,  6  Pac.  173;  State  v.  Otey,  7  Kan. 
69;  State  v.  Stoffel  (Knn.)  29  Pac.  685;  State 
v.  Osbom  (Kan.)  38  Pac.  672.  In  State  v. 
Barnes  (N.  D.)  64  N.  W.  641,  It  was  decided 
that  where  a  defendant  had  waived  a  prelim- 
Inaiy  examination  before  a  committing  magis- 
trate, he  had  placed  himself  in  a  position  which 
authorized  the  state's  attorney  to  file  an  In- 
formation against  him  for  the  same  offense 
cltarged  in  the  original  complaint  The  provi- 
sion of  the  Dakota  constltatlon  requiring  ex- 
aminations before  Informations  are  filed  Is 
substantially  like  our  own,  and  It  was  held 
that  where  an  examination  has  been  tendered 
a  defendant  even  upon  a  fatally  defective  com- 
plaint yet  if  he  has  the  privilege  of  an  exami- 
nation, and  Interposes  no  objection  to  the  com- 
plaint the  constitution  and  the  laws  have 
been  compiled  with.    The  case  la  appIlcabU 


Digitized  by 


Google 


Mont) 


STATE  V.  MoCAFFEBY. 


65 


to  the  one  at  bar.  Tbls  defendant  accord- 
ing to  tbe  record,  exercised  tbe  privilege,  and 
after  testimony  was  Introduced  the  magis- 
trate bomid  him  over.  The  defendant  Is  cor- 
rect In  bis  argument  that  the  information  in 
this  case  could  only  have  been  filed  after  ex- 
amination and  commitment.  Leave  of  court 
never  having  been  obtained,  these  two  steps 
must  necessarily  have  been  laken  before  any 
right  was  conferred  upon  the  county  attor- 
ney to  file  or  present  an  Information.  But, 
If  these  preliminary  requisites  bad  not  been 
correctly  pursued,  an  appropriate  remedy  was 
by  motion  to  quash  upon  tbe  ground  that  tbe 
Information  was  not  presented  as  prescribed 
by  law.  Section  206,  Cr.  Prac.  Act,"  applies 
to  Informations,  and  the  statute  includes  and 
contemplates,  as  a  reason  for  quashing,  such 
a  defect  (if  it  was  a  defect  at  all)  as  the 
defendant  here  complains  of,  provided  tbe 
question  of  the  regularity  of  the  original  com- 
plaint bad  not  already  been  waived  alto- 
gether by  the  failure  of  the  defendant  to  ob- 
ject thereto  before  tbe  commuting  magistrate. 
People  V.  Dowd,  44  Mich.  488,  7  N.  W.  71; 
People  V.  Murphy,  56  Mich.  546,  23  N.  W. 
215;  People  v.  Gardner,  62  Mich.  307,  29  N. 
W.  19.  Tbe  record  does  not  show  that  any 
leave  was  asked  or  granted  to  withdraw  the 
plea  of  not  guilty  Interposed  at  the  first 
trial,  and  substitute  another  and  different  one 
at  tbe  second  trial.  Defendant,  therefore,  by 
the  statute,  waived  any  grounds  of  objection 
to  the  information  which  might  have  been 
properly  raised  by  motion  to  quash.  Cr. 
Prac.  Act,  {  208.* 

In  deciding  the  foregoing  question  of  prac- 
tice, the  court  by  no  means  intend  to  hold 
tbat  tbe  verification  of  the  original  complaint 
in  this  case  by  the  sheriff  of  Jefferson  county, 
on  Information  and  belief,  waa  defective. 
There  is  much  force  In  the  argument  that, 
where  a  man  verily  believes  tbat  a  crime  has 
been  committed.  It  is  tbe  best  knowledge  of 
which  he  may  be  possessed.  It  has  been  tbe 
practicie,  for  years  and  years,  for  officers  to 
swear  out  warrants  based  upon  information 
and  belief,  and  we  are  not  prepared  to  hold 
that  the  oath  or  affirmation  required  by  the 
constitution  to  be  made  to  any  complaint 
charging  a  person  with  felony,  for  the  pur- 
I>08e  of  causing  an  arrest  and  examination 
to  answer  to  a  charge  in  another  court,  must 
be  made  upon  tbe  direct  imowlcdge  of  the 
person  taking  the  0{ith.  A  sheriff  is  seldom 
in  possession  of  facts  within  bis  own  positive 
knowledge.  Again,  those  who  are  In  posses- 
sion and  knowledge  of  the  exact  facta  are 
often     unwilling    to    become    complainants 


»  Cr.  Prac.  Act,  i  206,  provides  that  the  in- 
dictment shall  be  set  aside,  upon  defendant's 
motion— "First.  When  *  •  •  it  has  not 
beea  presented  as  prescrilied  by  this  act." 

»  Crim.  Prac.  Act,  §  208,  provides  that,  if  the 
motion  to  set  aside  the  indictment  is  not  made 
before  the  defendant  demurs  or  pleads,  the 
grounds  of  objection  to  the  indictment  which 
might  have  been  made  in  snch  manner  are 
wuved. 

T.40p.no.l — 5 


themselves.  It  seems  to  us  tbat  tbe  prqper 
construction  of  the  words  "probable  cause," 
as  used  in  the  constitution,  biay  be  facts  em- 
bodied in  a  complaint  which  charges  tbe  of- 
fense upon  information  and  belief.  See 
Washb.  Cr.  Law,  p.  107;  State  v.  Davie,  62 
Wis.  305.  22  N.  W.  411;  State  v.  Bennett 
(Mo.  Sup.)  14  S.  W.  865;'  State  v.  Ellison,  14 
Ind.  380;  Franklin  v.  State,  85  Ind.  99;  Com. 
V.  Phillips,  16  Pick.  211. 

The  defendant  before  tbe  Jury  were  Im- 
paneled, Interposed  a  plea  of  former  Jeop- 
ardy, uiwn  the  ground  tbat  heretofore,  "on 

the day  of  January,  1893,  a  Jury  was 

duly  impaneled  and  sworn  to  try  the  de- 
fendant upon  the  information  herein  filed, 
and  that  said  cause  was  thereupon  tried  be- 
fore tbe  said  Jury,  which  said  Jury,  after 
bearing  the  evidence  submitted  on  behalf  of 
tbe  state  and  of  the  defendant,  retired,  In 
charge  of  an  officer,  to  deliberate  on  their 
verdict;  tbat  the  said  Jury,  upon  so  de- 
liberating, unanimously  agreed  tbat  tbe  said 
defendant  be  acquitted  of  tbe  charge,  as  set 
forth  in  full  in  tbe  information,  to  wit  of 
assault  with  a  deadly  weapon  with  intent  to 
do  great  bodily  harm,  so  far  as  the  same 
constitutes  a  felony,  and  thereupon  agreed 
tbat  he  be  found  guilty  of  simple  assault; 
that  thereupon  a  disagreement  ensued 
among  the  Jurors  upon  said  Jury  as  to  the 
amount  of  the  fine  which  should  be  by  tbe 
said  Jury  imposed,  eleven  of  the  Jurors  com- 
prising said  Jury  voting  and  agreeing  to  im- 
pose a  fine  of  fifty  dollars  and  costs,  and 
one  Juryman  of  the  said  Juiy  insisting  upon 
a  fine  of  five  hundred  dollars  and  costs; 
that,  the  state  of  deliberations  of  the  said 
Jury  being  as  heretofore  set  forth,  the  said 
Jury  returned  into  court,  and  reported  that 
they  could  not  agree,  whereupon  the  said 
Jury  waa  by  the  court  discharged.  And  the 
defendant  avers  that  the  discharge  of  tbe 
said  Jury  by  the  court  was  without  actual 
necessity.  In  that  not  only  could  the  said 
Jury  agree,  but  they  had  then  actually 
agreed,  for  that  they  bad  unanimously 
agreed  to  acquit  the  said  defendant  of  the 
felony  charged  in  the  information,  and  that 
he  should  not  be  punished  by  Imprisonment 
In  tbe  state's  prison,  and  more  than  two- 
thirds  of  tbe  said  Jury,  to  wit,  eleven,  had 
agreed  to  return  a  verdict  of  guilty  of  as- 
sault simply,  and  to  fix  the  fine  at  fifty  dol- 
lars, and  these  facts  said  defendant  is  ready 
to  verify.  To  which  plea  the  state  demur- 
red, the  demurrer  was  by  the  court  sus- 
tained, and  the  defendant  excepted."  By 
the  plea  of  former  jeopardy,  defendant  sub- 
stantially alleged  that  there  might  have 
been  an  acquittal  or  conviction  if  tbe  Jury 
bad  understood  tbe  law  at  tbe  first  trial,  and 
If  the  trial  judge  had  not  erred  In  dischar- 
ging them  when  he  did.  But  whether  they 
correctly  or  Incorrectly  understood  tbelr 
privileges,  or  whether  they  were  or  were 
not  properly  charged.  Is  Immaterial,  in  the 
light  of  tbe  fact  that  they  did  not  deliver 


Digitized  by 


Google 


06 


PACIFIC  REPOBTEK,  Vol.  40. 


(Mont 


or  return  any  verdict  at  all  Into  court,  as 
reqnlred  by  section  334  of  the  Criminal  Prac- 
tice Act  And  until  a  Terdlct  Is  filed  by  the 
clerk  of  the  court  a  jury  may  change  their 
finding  at  pleasure,  or  one  Juror  may  dis- 
sent, and  thus  defeat  the  verdict  entirely, 
unless  they  afterwards  agree  before  a  sepa- 
raUon.  Blsh.  Cr.  Proc.  {  1003;  Morris  v. 
Burke  (Mont)  38  Pac.  1065;  Grant  v.  State 
(Fla.)  14  South.  757;  In  re  Thompson,  9 
Mont  381,  23  Pac.  933.  It  logically  follows 
that  there  having  been  no  complete  verdict 
by  delivery,  there  was  no  legal  verdict  at 
all,  and  the  offer  of  defendant  to  show  an 
agreement  of  the  Jurors  in  their  room  was 
properly  excluded  by  the  court  Vide  au- 
thorities supra;  People  v.  James  (Cal.)  32 
Pac.  317;  State  v.  Clementson,  69  Wis.  628. 
35  N.  W.  56.  The  Jury  stated  to  the  court 
that  they  were  unable  to  agree.  How  long 
they  deliberated  before  making  this  state- 
ment, we  cannot  say,  as  the  record  contains 

no  dates,  except  the days  of  January, 

1883.  Tbey  may  have  deliberated  only  one 
hour,  or  the  whole  of  that  month,  so  far  as 
we  can  tell.  Indeed,  the  term  of  the  court 
may  have  about  come  to  an  end  when  they 
were  discharged.  The  appellant  did  not  ob- 
ject to  their  discharge.  It  is  therefore  im- 
possible for  us  to  say  that  the  court  abused 
Its  discretion  In  discharging  them  when  It 
appeared,  as  It  did,  that  they  could  not  agree 
on  a  verdict  The  power  to  discharge  them, 
under  the  facts  disclosed,  was  In  the  court 
Cr.  Prac.  Act,  {  331.  This  power  was  ap- 
parently exercised  within  the  limits  of  Ju- 
dicial discretion.  State  Y.  Relnbart  (Or.)  38 
Pac.  823;  State  v.  Jorgenson  (Idaho)  32  Pac. 
1129;  Proff.  Jury  Trials,  H  475-491;  State  v. 
Shaffer  (Or.)  32  Pac.  545;  People  v.  (}oodwhi 
(N.  T.)  9  Am.  Dec.  203;  People  ▼.  Olcott  (N. 
Y.)  1  Am.  Dec.  168. 

Our  conclusion  is  that  there  never  was 
any  former  jeopardy,  and  that  the  district 
court  properly  sustained  the  demurrer  of 
the  state.  We  find  no  error  In  the  case. 
The  Judgment  is  affirmed. 

PEMBERTON,  C.  J.,  and  DB  WITT,  J, 
concurred. 


(14  Moat.  396) 

STATE  ez  rel.  NIXON  v.  SECOND  JUDI- 
CIAL DISTRICT  COURT  et  *1.» 
(Supreme  Court  of  Montana.     May  14,  1894.) 
Contempt— Appeal  fkom  Order— Coli.atkiui. 
Attack— Certiorahl 

1.  The  action  of  the  court  in  committing  a 
person  for  contempt  for  refusal  to  pay  alimony 
pending  a  divorce  case  cannot  be  reviewed  by 
certiorari  from  the  contempt  proceedings  or  by 
habeas  corpus,  since,  the  allowance  being  an 
appealable  order,  such  methods  are  an  Indirect 
attack  thereon. 

2.  The  remedy  in  such  case  is  by  proceed- 
ings to  hare  the  judgment  modified,  as,  under 

1  Republished  to  supply  omission. 


Ccmp.  St  5th  Div.  |  1004,  providing  that  the 
court  In  divorce  cases  may  grant  alimony  pen- 
dente lite,  and  also  make  sncti  alterations  there- 
in as  are  just  the  court  has  continuing  juris- 
diction over  such  subject  and  the  person  of  de- 
'  fendsnt. 

Application  by  the  state  on  the  relation  of 
8.  M.  Nixon  for  a  writ  of  certiorari  to  re- 
view an  order  cominltting  relator  for  con- 
tempt 

John  W.  Cotter,  for  relator.  Crea  Haldom 
and  Oliver  M.  Hall,  for  respondenta. 

PER  CURIAM.  This  is  an  application  for 
a  writ  of  certiorari  to  review  the  action  of 
the  district  court  in  committing  the  relator 
to  jail  for  contempt  in  disobedience  of  an 
order  compelling  him  to  pay  alimony  pendente 
lite  to  the  plaintiff  in  the  divorce  action  of 
May  Nixon  against  the  relator.  This  appli- 
cation is  made  in  aid  of  an  application  of  a 
writ  of  habeas  corpus,  in  which  relator  al- 
leges that  he  is  unlawfully  imprisoned  by 
virtue  of  the  order  of  the  district  court,  com- 
mitting him  for  ccmtempt  as  aliove  cited.  In 
that  divorce  action  the  court  made  an  order 
that  the  defendant  (relator  herein)  pay  to 
plaintiff  as  alimony  pendente  lite  (40  a  month, 
and  as  counsel  fees  (60.  This  alimony  was 
paid  for  some  moaths,  and  no  appeal  was 
taken  from  the  order;  nor  does  relator  now 
complain  that  the  order  asorlginally  made  was 
wrong  in  any  respect  But  the  alimony  was 
not  paid  for  the  month  of  March,  nor  since 
that  time.  Relator  was  accordingly  cited  in 
the  district  court  to  show  cause  why  he  should 
not  be  punished  for  contempt  for  the  nonpay- 
ment of  the  same.  On  that  hearing  he  recited 
facts  which  he  claimed  showed  his  Inability, 
or  his  want  of  faculty,  to  pay  the  alimony. 
Notwithstanding  this  attempted  showing  on 
his  part,  the  court  ordered  him  imprisoned 
until  the  order  for  alimony  was  obeyed.  This 
Imprisonment  relator  alleges  was  illegal,  and 
on  this  writ  of  certiorari  he  asks  us  to  re- 
view the  action  of  the  district  court  in  order- 
ing bim  imprisoned  on  such  contempt  pro- 
ceedings. He  also  asks  a  discharge  on  his 
application  for  a  writ  of  habeas  corpus. 

The  order  to  pay  alimony  pendente  lite  was 
a  judgment  which  was  appealable.  In  re 
Finkelsteln  (Mont)  84  Paa  847.  No  appeal 
was  taken  by  defendant  in  the  divorce  case 
from  that  order  or  Judgment  When  that 
judgment  was  rendered.  It  must  be  presumed 
that  the  court  passed  up<«  and  decided  the 
matter  of  defendant's  faculty  to  pay  the  ali- 
mony; that  is  to  say,  that  action  of  the  court 
adjudicated  two  mattera:  Firat,  that  the  de- 
fendant should  pay  such  sum  as  alimony; 
and,  second,  that  he  had  the  faculty  to  pay  it. 
That  Judgment  remained  unattacked  when  the 
contempt  proceedings  were  taken  which  re- 
sulted in  this  present  imprisonment  of  the 
relator.  That  order  for  alimony  was  a  judg- 
ment, and  had  the  characteristics  and  attri- 
butes of  a  Judgment  A  judgment  cannot  be 
attacked,  as  it  was  sought  to  do  in  this  case. 
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by  iB-eMDtIng  affidavltB  on  a  proceeding 
seeking  to  enforce  sncli  judgment.  When  the 
affldavlta  were  presented  on  tbe  contempt 
proceeding,  there  stood  against  the  defendant 
a  valid,  unchallenged  judj^ment,  requiring  him 
to  pay  the  alimony,  as  therein  set  forth.  If  be 
considered  that  Judgment  was  wrong  orig- 
inally, he  could  have  appealed  therefrom. 
But,  as  atwve  noted,  be  never  appealed  from 
that  Judgment,  and  doee  not  even  now  con- 
tend timt  it  was  not  properly  rendered;  but 
he  urges  before  us  at  this  time  that  when 
the  contempt  proceedings  were  taken  in  the 
district  court  circumstances  had.arisent  and 
ctianges  in  his  affairs  had  taicen  place,  which 
rendered  a  compliance  with  the  Judgment  at 
tliat  time— March,  lS94r-impossible.  But  be 
could  not  urge  or  present  those  facts  while 
the  integrity  of  the  Judgment  was  allowed  to 
remain  unassailed.  It  was  practically  at- 
tempting to  avoid  a  Judgment  or  order  by 
ex  parte  affidavits  in  a  proceeding  not  direct- 
ed against  the  Judgment  If  the  defendant 
in  tbe  divorce  suit  (relator  herein)  had  be- 
come uniible  to  pay  tbe  alimony  adjudged 
against  him,  he  had  a  remedy.  A  court  would 
not  imprison  him  for  his  inability  or  want  of 
faculty  to  pay  the  alimony;  but  bis  remedy  is 
not  by  habeas  corpus  or  certiorari.  He  should 
have  sought  a  modification  of  the  judgment 
tor  alimony  by  a  proceeding  for  that  purpose. 
Tbe  alimony  was  pendente  lite.  Tbe  court 
tiad  continuing  Jurisdiction  over  tliat  subject 
and  over  the  person  of  defendant  in  that 
case.  If  any  doubt  could  be  presented  as  to 
this  being  the  law  generally,  that  doubt 
would  be  resolved  by  our  statute,  which  pro- 
vides, in  reference  to  divorces,  that  the  court 
"may  also  grant  alimony  pendente  lite;  and 
the  court  may,  on  application,  from  time  to 
time,  make  such  alterations  in  the  allowance 
of  alimony  and  maintenance  as  shall  appear 
reasonable  and  Just"  Comp.  St  5th  Div. 
I  1004.  See,  also,  1  Bish.  Mar.  &  Dlv.  {§  489- 
493.  If  the  relator  herein  had  made  a  regu- 
lar application  for  a  reduction  of  the  alimony 
to  the  district  court  in  which  the  suit  was 
pending,  he  could  have  presented  all  of  this 
sbowing  as  to  his  want  of  faculty  to  pay  the 
alimony,  and  plaintiff  could  have  rebytted 
such  showing,  and  the  court  would  then  have 
determined  whether  tbe  alimony  should  be 
reduced.  On  such  determination  an  order 
would  be  made,  from  which  tbe  defendant 
could  liave  an  appeal,  and  on  such  appeal  this 
court  would  have  made  a  review.  But  aa  the 
matter  is  now  before  us,  the  question  of  re- 
duction of  the  alimony  has  never  been  tried 
or  determined  in  a  proper  proceeding  by  the 
district  court  nor  was  there  opportunity  offer- 
ed to  so  try  and  determine.  The  court  acted 
within  its  Jurisdiction.  It  had  Jurisdiction  to 
make  the  original  order  for  alimony.  That 
order  had  never  been  set  aside  or  attacked 
by  proper  proceeding,  and  the  court  certainly 
liad  jurisdiction  to  enforce  its  order. 

The  order  of  commitment  thei^efore  appear- 
ing to  I>e  warranted  by  tbe  proceedings  as 


shown  on  return  to  the  writ  of  certiorari,  and 
no  ground  being  shown  to  warrant  the  pris- 
oner's discharge,  be  must  be  remanded  to 
custody,  and  judgment  will  be  entered  accord- 
ingly. The  prisoner  Is  therefore  remanded. 
All  concur. 


(18  Mont.  2« 
SHEPHERD  v.  FIRST  NAT.  BANK  OF 
BUTTE. 
(Supreme  Court  of  Montana.     April  15,  1885.) 

FBAUDOI.KHT    CoKVBTANCES  —  DB»T   DuB  WiFB— 

AcquiasCBNCB  or  Cbsditob— Fihdinos 
or  Jdrt. 

1.  S..  being  insolvent,  and  owing  both  a 
bank  and  bis  wife,  paid  his  debt  to  his  wife  In 
full  by  deeding  to  her  property  of  less  value 
than  the  amount  of  sand  debt,  whica  property  be 
obtained  by  money  drawn  from  the  bank.  The 
bank  took  no  steps  to  subrogate  the  real  es- 
tate to  the  bank's  claim  until  14  months  after 
the  deed  was  made,  and  a  considerable  time  aft- 
er they  knew  the  drcnmstances,  and  allowed 
the  overdraft  to  continue  at  the  bank,  and  to 
rise  in  the  course  of  business  at  one  time  to 
$2,000  more  than  it  was  When  the  first  pay- 
ment was  made  on  the  property.  Hdd  evidence 
to  show  that  tbe  bank  did  not  regard  the  tmns- 
action  as  fraudulent  during  that  time. 

2.  The  transfer  to  the  wife,  who  was  de- 
manding a  settlement  and  was  offering  a  large 
discount  while  the  bank  was  extending  the 
credit  was  not  fraudulent  per  se. 

3.  The  conrt  is  justified  in  setting  aside  the 
findings  of  the  jury  when  they  are  clearly 
against  the  evidence. 

4.  The  court  is  justified  in  setting  aside  a 
special  finding  of  the  jury  that  the  deed  was 
taken  In  the  wife's  name  to  defraud  creditors. 

Appeal  from  district  court  Silvo:  Bow  coud- 
ty;  John  J.  McHatton,  Judge. 

Acticm  by  Mora  E.  Shepherd  against  the 
First  National  Bank  of  Butte  to  remove 
doud  on  title.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.    AflBrmed. 

This  is  an  action  in  the  nature  of  one  to 
remove  a  cloud  from  the  title  of  plaintiff  to 
certain  real  estate.  On  December  9, 1891,  tbe 
defendant,  tbe  banlc,  commenced  an  action  lo 
the  district  court  against  Frederick  H.  Shep- 
herd, tbe  tausl>and  of  this  plaintiff,  praying 
Judgment  for  the  sum  of  $10,000  and  Interest 
Tbe  bank,  as  plaintiff  in  that  suit  procured 
the  issuance  of  a  writ  of  attachment  Said 
writ  was  levied  in  the  manner  provided  by 
law  upon  the  Interest  of  defendant  therein, 
Frederick  H.  Shepherd,  In  and  to  the  prop- 
erty known  as  "lot  6,  block  32,  in  the  city 
of  Butte."  The  legal  title  of  said  property 
was  in  tbe  name  of  this  plaintiff,  Flora'  E. 
Shepherd.  The  deed  was  made  to  her.  The 
bank,  by  its  attachment  took  the  position 
that  while  the  legal  title  was  in  Mrs.  Shep- 
herd, in  fact  tbe  defendant  Frederick  H. 
Shepherd  was  the  real  and  equitable  owner 
of  said  premises.  On  tbe  10th  of  October, 
1890,  Patrick  Talent  owned  said  premisea, 
and  deeded  the  same  to  Flora  H.  Shepherd, 
under  tbe  drcumstances  as  will  appear  be- 
low. The  bank,' in  its  action  against  Fred 
erlck  H.  Shepherd,  obtained  Judgment  against 
him  on  the  8th  of  February,  1892,  for  $10,- 
50S.33.    Tbe  plaintiff  in  tbis  action  dainw 
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that  Frederick  H.  Shepherd  never  had  any 
Interest  whatever  In  said  real  property,  and 
that  the  filing  of  the  writ  of  attachment  Is 
a  cloud  upon  her  title,  which  Injures  the  sal- 
able quality  of  the  same.  She  asks  that  the 
Jevy  of  said  writ,  as  against  the  said  real 
estate,  be  declared  void.  In  an  answer  filed 
by  defendant,  the  bank,  it  set  up  that  said 
Frederick  H.  Shepherd  was  indeed  the  equit- 
able owner  of  the  property  described.  It 
was  upon  this  issue  that  the  case  was  tried. 

It  appears  that  Frederick  H.  Shepherd, 
about  October,  1890,  was  engaged  In  the  busi- 
ness of  buying  ores  In  Butte.  He  had  an 
overdraft  account  at  the  First  National  Bank. 
He  was  buying,  selling,  and  shipping  ores, 
and  drawing  money  from  the  bank  to  pay 
for  ore,  and  depositing  funds  therein  again 
as  he  received  returns  from  his  ore  sales. 
On  October  10,  1802,  his  overdraft  account 
was  in  the  neighlxtrhood  of  $7,000.  He 
claimed  that  he  then  had  $11,000  worth  of 
ore-on  his  platform.  He  consulted  the  cash- 
ier of  the  bank  about  buying  a  home.  Final- 
ly, on  October  10,  1802,  he  bought  the  house 
and  lot  now  in  controversy.  The  price  was 
$6,500.  He  further  overdrew  his  account  at 
the  bank  In  the  sum  of  $4,000,  and  made  a 
first  payment  for  the  premises.  The  remain- 
der of  the  consideration  was  left  for  deferred 
payments.  Mr.  and  Mrs.  Shepherd  both  tes- 
tified that  he  owed  her,  on  October  10th, 
about  $8,000,  without  interest  When  the 
purchase  of  the  house  and  lot  was  made,  the 
deed  from  the  grantor  was  made  to  Mrs.- 
Shepherd.  Both  the  Shepherds  testified  that 
this  house  and  lot  was  a  full  payment  by 
Shepherd  to  his  wife  of  the  amount  which 
he  owed  her,  up  to  the  time  when  the  title 
of  this  house  and  lot  was  made  to  her. 

Upon  the  trial  special  findings  were  sub- 
mitted to  the  Jury,  which  they  answered  as 
follows:  "(1)  Was  Frederick  H.  Shepherd 
solvent  on  the  10th  day  of  October,  A.  D. 
1890?  Answer.  No.  Robert  Tait,  Foreman. 
(2)  Was  Frederick  H.  Shepherd  Indebted  to 
Flora  E.  Shepherd  on  the  10th  day  of  Octo- 
ber, A.  D.  1890?  Answer.  Yes.  Robert 
Tait,  Foreman.  (3)  Did  Frederic*  H.  Shep- 
herd and  Flora  E.  Shepherd  honestly  and 
fairly  agree  between  themseves  that  if  Fred- 
erick H.  Shepherd  should  pay  Patrick  Tal- 
ent $6,500  for  the  property  In  question  that 
the,  debt  from  Frederick  H.  Shepherd  to 
Flora  E.  Shepherd  should  be  paid  thereby? 
Answer.  No.  Robert  Tait,  Foreman.  (4) 
Has  Frederick  H.  Shepherd  any  Interest  In 
the  property  in  question?  Answer.  Yes. 
Robert  Tait,  Foreman.  (5)  AVasthe  agreement 
that  Frederick  H.  Shepherd  should  pay  for  the 
property  transferred  from  Patrick  Talent  to 
Flora  E.  Shepherd  made  for  a  valuable  con- 
sideration? Answer.  No.  Robert  Tait,  Fore- 
man. (6)  Was  the  deed  from  Patrick  Talent  to 
Flora  B.  Shepherd  taken  in  the  name  of 
Flora  E.  Shepherd  with  the  intent  on  the  part 
of  Frederick  H.  Shepherd  and  Flora  B.  Shep- 
herd to  defraud,  hinder,  or  delay  the  creditors 


of  Frederick  H.  Shepherd?  Answer.  Yes.  Rob- 
ert Tait,  Foreman."  The  plaintiff  moved  to  set 
aside  these  findings,  and  to  substitute  otho's, 
and  for  Judgment  in  her  favor.  The  defend- 
ant moved  the  court  to  adopt  the  findings. 
After  consideration  for  more  than  a  month. 
the  court  decided  these  motions  by  making 
the  following  order:  "The  motions  of  the  re- 
spective parties  to  the  above-entitled  action 
for  judgment  having  been  heretofore  argued 
and  submitted,  the  coiut  this  day  sustains 
the  motion  of  plalntlfl?  in  so  far  as  to  make 
the  following  findings:  (1)  The  court  finds, 
as  found  by  the  jury,  that  Frederick  H.  Shep- 
herd was  insolvent  on  the  10th  day  of  Octo- 
ber, 1890,  and  said  finding  is  adopted.  (2) 
The  court  finds  that  Frederick  H.  Shepherd 
was  Indebted  to  Flora  B.  Shepherd  on  the 
10th  day  of  October,  1890,  as  tound  by  the 
jury,  and  said  finding  is  adopted;  and  the 
court  further  finds  that  said  indebtedness  ex- 
ceeded in  amount  the  price  paid  for  the  prop- 
erty In  question;  (3)  The  court  declines  to 
adopt  any  of  the  other  findings  of  the  Jury. 
(4)  The  -coxurt  finds  that  Frederick  H.  Shep- 
herd and  Flora  E.  Shephwd  fairly  and  hon- 
estly agreed  between  themselves  that  if  the 
said  Frederick  H.  Shepherd  should  pay  Pat- 
rick Talent  $6,500  for  the  property  in  ques- 
tion, that  the  debt  froim  said  Frederick  H. 
Shepherd  to  Flora  B.  Shepherd  should  be 
paid  thereby.  (5)  That  Frederick  H.  Shep- 
herd has  no  interest  In  the  property  In  ques- 
tion. (6)  That  the  deed  from  Patrick  Talent 
to  Flora  E.  Shepherd  was  for  a  valuable 
consideration,  as  between  said  Flora  E.  Shep- 
herd and  Frederick  H.  Shepherd,  and  was 
not  taken  in  her  name  with  the  Intent  on  the 
part  of  Fi-ederlck  H.  Shepherd  and  Flora  E. 
Shepherd  to  defraud  the  creditors  of  said 
Frederick  H.  Shepherd.  As  condnsions  of 
law  the  court  finds:  (1)  That  all  the  find- 
ings of  the  jury  not  herein  found  and  adopt- 
ed should  be  s^t  aside,  an,d  they  are  there- 
fore vacated  and  set  aside.  (2)  That  the 
plaintiff  is  entitled  to  judgment  as  praye«l 
for  In  her  complaint.  Judgment  is  hereby 
ordered  accordingly.  Dated  Dec.  3,  1892. 
John  J.  McHatton,  Judge."  In  pursuance  of 
the  findings  made  by  the  court,  the  Judgment 
was  entered  in  favor  of  the  plaintiff.  The 
defendant  now  appeals. 

Forbls  &  Fwbis,  for  appellant  Corbett  & 
Wellcome,  for  respondent. 

DB  WITT,  J.  (after  stating  the  facts).  We 
are  as  f  uUy  aware  now,  as  we  were  when  we 
wrote  the  opinion  in  Lambrecht  v.  Patten.  38 
Pac.  1003,  that  money  transactions  between 
husband  and  wife,  when  creditors  of  the 
husband  are  concerned,  should  be  scrutinized 
very  carefully,  lest  the  intimate  relations  of 
such  persons  should  be  the  convenient  means 
of  working  a  fraud  against  creditors.  The 
case  before  us  seems  to  be,  perhaps,  some- 
what a  close  one,  and  has  received  the  care- 
ful consideration  of  this  court,  as  well  as 
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tbat  of  the  conrt  below.  The  Jury  found 
(and  the  court  adopted  the  flndlnga  in  this 
respect)  two  facta  which  are  not  now  quea- 
tloned:  (I)  That  on  October  10,  1890,  when 
Frederick  H.  Shepherd  bought  the  real  es- 
tate In  qnestloD,  and  bad  it  deeded  to  his 
wife,  he  was  insolvent  (2)  At  that  same 
time  Frederick  H.  Shepherd  was'honestly  in- 
debted to  his  wife.  The  conrt  added  to  this 
finding  that  tbe  debt  from  Frederick  H. 
Shepherd  to  his  wife  was  in  a  larger  sum 
than  the  price  paid  for  the  real  estate.  Thia 
finding  is  amply  sustained  by  the  testimony. 
The  Shepherds'  testimony  as  to  this  was 
▼ery  much  in  detail  as  to  tbe  items  and 
dates  and  memoranda  and  vouchers.  We 
are  clearly  of  opinion  tbat  this  finding  can- 
not be  now  disturbed. 

We  next  examine  the  third  finding  of  the 
jury  in  connection  with  the  fourth  finding 
of  the  conrt  Tbe  court's  finding  set  aside 
tbat  of  the  Jury  on  this  subject  The  ac- 
tion of  the  court  in  this  respect  cannot  be 
questioned.  Both  tbe  Shepherds  testified 
positlTely  tbat  the  purchase  by  Frederick  H. 
Shepberd  of  the  real  estate  from  Talent  for 
$6,500,  and  the  deed  of  tbe  same  to  Flora 
E.  Shepherd,  was  in  full  payment  of  the 
debt  owing  from  tbe  husband  to  tbe  wife. 
There  was  not  a  syllable  of  testimony  to  the 
contrary.  Tbe  Jury  arbitrarily  disbelieved 
tbe  Shepherds.  The  court  on  the  other  tiand, 
believed  them.  There  is  nothing  whatever 
In  the  case  by  which  we  can  set  aside  tbe 
finding  of  tbe  court  in  this  respect  Thus 
we  have  tbe  third  fact  in  tbe  case. 

We  now  come  to  the  fifth  finding  of  the 
Jury  and  the  first  paragraph  of  tbe  sixth 
finding  by  the  court  Tbat  the  court  was 
right  in  this  follows  from  the  view  we  have 
Just  expressed  as  to  the  third  fact  estab- 
lished. Thus  we  have  the  fourth  fact  in  the 
case,  namely,  that  the  purchase  of  tbe  real 
estate  by  Frederick  H.  Shepherd  for  Flora 
E.  Shepherd  was  for  a  valuable  considera- 
tion. 

We  next  observe  the  sixth  finding  by  the 
Jury  and  the  latter  part  of  the  sixth  finding 
by  tbe  court,— that  la,  the  court  found,  con- 
trary to  the  finding  of  the  Jnry,  as  follows: 
That  the  deed  from  Talent  to  Mrs.  Shepherd 
was  not  taken  in  her  name  with  the  intent 
on  the  part  of  Frederick  H.  Shepberd  and 
Flora  B.  Shepherd  to  defraud  the  creditors 
of  Frederick  H.  Shepherd.  To  recapitulate 
np  to  this  point  we  may  state  tbe  sltuaticm 
aa  follows:  Frederick  H.  Shepherd,  being 
insolvent,  and  owing  both  the  bank  and  bis 
wife,  paid  bis  debt  to  his  wife  in  full  by 
delivering  to  her  property  of  less  value  than 
the  amount  of  said  debt  which  property  he 
obtained  by  money  drawn  from  the  bank. 
Under  these  established  facts,  and  in 'con- 
sideration of  the  further  facts  In  the  case, 
which  we  win  note  below,  must  tbe  district 
court  be  reversed  in  finding  tbat  tbe  deed 
from  Talent  to  Flora  E.  Shepherd  was  not 
taken  In  her  name  with  tbe  intent  by  the 


Shepherds  to  defraud  the  bankf  Mr.  Shep- 
herd consulted  with  ,the  bank's  cashier  as 
to  purchasing  the  real  estate  in  question, 
which  was  a  residence  and  a  borne.  He  did 
not  tell  the  cashier  that  the  deed  was  tit 
be  made  to  his  wife.  He  owed  the  bank 
$7,000  when  he  bought  the  house.  He  liad 
$11,000  worth  of  ore  on  his  platform.  Tbe 
payment  on  account  of  the  bouse  of  $4,000 
ran  his  overdraft  to  $11,000.  We  speak  in 
round  numbers  in  giving  these  figures.  The 
bank  advanced  the  $4,000  which  was  paid 
on  the  house.  The  bank  x)eople  afterwards 
ascertained  that  the  deed  of  tbe  bonse  was 
made  to  Mrs.  Shepherd.  It  does  not  appear 
Jnst  when  the  bank  cashier  ascertained  this 
ftLcL  He  himself,  as  a  witness,  did  not  state. 
The  deed  to  Mrs.  Shepherd  was  dated  October 
10,  1890.  The  bank  commenced  its  action 
against  Shepherd  December  9,  1801.  Four- 
teen months  elapsed  between  these  dates. 
Some  time  during  this  period  of  14  months 
the  bank's  cashier  ascertained  that  the  deed 
bad  been  made  to  Mrs.  Shepherd.  When  he 
became  aware  of  this  fact  he  did  not  vigor- 
onsly,  or  at  all,  protest  to  Mr.  Shepherd  as 
to  his  conduct  He  simply  spoke  to  Mr. 
Shepherd  about  it  and  asked  why  he  had 
tbe  deed  made  to  bis  wife  He  did  not  then 
sue  Shepherd.  He  did  not  demand  oe  ask 
from  Shepberd  tbat  he  procure  for  the  tiank 
security  upon  the  real  estate  for  tbe  over- 
draft He  took  no  st^  to  subject  the  real 
estate  to  the  bank's  claim  until  14  months 
after  the  deed  was  made,  and  until  at  least 
a  considerable  time  after  he  knew  that  tbe 
deed  was  made  to  the  wife.  He  allowed 
Shephwd's  overdraft  to  continue  at  the  bank, 
and  to  rise  and  fall  In  tbe  course  of  busi- 
ness, and  to'increase  at  one  time  to  the  sum 
of  $13,000,  which  was  $2,000  more  than  it 
was  after  Shepherd  had  made  bis  first  pay- 
ment on  the  house.  While  these  facts  may 
not  have  satisfied  the  district  conrt  that  the 
deed  of  the  bouse  was  made  to  Mrs.  Shep- 
herd with  the  bank's  consent  yet  they  did 
tend  to  show  to  that  conrt  that  tbe  ofli- 
cers  of  tbe  bank  did  not  look  upon  the  trans- 
action as  a  fraud  upon  the  bank.  If  the  bank 
had  at  once,  upon  the  discovery  that  the 
deed  was  made  to  Mrs.  Shepherd,  closed  Mr. 
Shepherd's  overdraft  account  instead  of  al- 
lowing it  to  Increase,  and  had  sued  him,  and 
sought  to  subject  the  real  estate  to  the  pay- 
ment of  their  claim,  tbe  district  court  would 
have  bad  a  ditrerent  showing  of  a  dalm  by 
tbe  bank  of  a  fraud  by  the  Shepherds.  Un- 
der these  circumstances,  the  district  court 
had  evidence  which  tended  to  show  that  the 
bank  did  not  regard  tbe  Shepherd  transac- 
tion as  fraudulent  until  Shepherd  had  closed 
bis  business  In  Butte  by  a  sudden  departure 
therefrom. 

We  will  now  examine  for  a  moment  Mrs. 
Shepherd's  relation  to  the  transaction.  She 
testified  that  Shepherd  always  promised  to 
pay  his  debts  to  her  when  he  could,  or  when 
be  had  something  "to  the  good,'*  as  they 
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boUi  txpnmeS  ft  Kow.  what  wu  tbe  ttta- 
atloo,  flmn  iln.  Sbetfiterd's  ptrfnt  of  Tiew, 
on  October  10,  1890?  On  tliat  date  Sb^berd 
owed  tbe  bank  97,000.  and  bad  $11,000  wortb 
of  ore:  Mn.  Sbepberd  teatifled  tbat  abe 
conaldered  bim  $4,000  "to  tbe  good"  at  tbat 
time;  and  it  la  to  be  obaerred  tbat  ^JMO 
U  tbe  amount  wbicb  Sbepberd  tben  pot  into 
tlie  payment  on  tbe  boiiae.  We  cannot  aay 
tbat  tbe  district  court  erred  in  bolding,  nn- 
der  tbese  facts,  tbat  tbere  was  not  a  fnndn- 
lent  design  between  Mr.  and  Mrs.  Sbepberd. 
An  tbe  witnesses  to  tbe  wbole  bnsiness  were 
before  tbe  district  conrt,— botb  of  tbe  Sbep- 
berd* and  tbe  casbier  of  tbe  bank,  wlio 
attended  to  all  of  tbe  bnsineaB  of  tlie  bank, 
— and  also  tlie  memoranda  and  Toncbers 
wbicb  Mrs.  Sbepberd  prodnced.  Frederick 
Sbepberd's  situation  on  October  10,  1890, 
was  tbis:  He  was  insolvent,  as  found  by  tbe 
court;  be  was  overdrawn  at  tbe  bank  $7,- 
000,  and  owed  bis  wife  $8,000,  witbont 
conntlng  interest;  be  liad  $11,000  in  ore  as 
aasela.  Under  tbese  circumstances  be  paid 
one  creditor  tatber  tlian  anotber.  This  one 
may  do.  Of  tbese  two  creditors,  his  wife 
was  pressing  for  a  settlement  and  the  other 
credit<»',  tbe  bank,  was  not  so  pressing,  but, 
on  tbe  contrary,  was  extending  his  credit, 
and  did  Uter  extend  It  $2,000  moK  than  tbe 
aggregate  sum  of  $7,000  and  $4,000.  Tbe 
creditor,  tbe  wife,  agreed,  in  consideration  of 
the  dellTeiT  to  her  of  the  $6,S00  piece  of 
property,  to  cancel  a  debt  which  amounted 
to  $8,000,  witboat  counting  a  large  amount 
of  interest  Tbat  was  aji  advantageous  set- 
tlement for  Frederick  Shepherd.  That  cred- 
itor—tbe  wife— was  demanding  a  settlement 
and  was  offering  tbis  large  discount  Tbe 
other  creditor,  tbe  bank,  was  not  demanding 
a  settlement  Sbepberd  paid  tbe  importo- 
nate  creditor,  and  did  not  pay  tbe  lenient 
one.  If  tbe  creditor  the  wife  bad  been  any 
other  than  a  wife,  we  think  that  the  trans- 
action would  never  have  been  questioned  by 
any  one.  We  said  in  Lambrecht  v.  Patten, 
38  Pac.  1065:  "It  la  not  fraud  per  se  for  a 
hnsband  to  pay  bis  wife  a  debt  which  be 
honestly  owes  her."  In  tbe  case  at  bar  tbe 
district  court  was  evidently  of  opinion  tbat 
It  must  construe  tbe  payment  to  tbe  wife  as 
fraud  per  ae^  or  not  ftaud  at  alL  It  certain- 
ly was  not  fraud  per  se.  We  can  concede 
tbat  tbe  facts  In  this  case,  at  first  sight  de- 
manded a  close  scrutiny  from  the  district 
conrt  We  think  they  were  given  a  very 
close  scrutiny.  The  conrt  held  tbe  case 
five  weeks  after  the  trial  before  It  made  its 
findings.  Tbe  conrt  bad  the  witnesses  be- 
fore It  and  tbe  memoranda  and  vouchers 
and  papers  which  had  been  produced.  We 
cacoot  say  that  the  district  court  did  not 
wisely  exercise  its  discretion.  In  view  of  all 
tbe  facta.  On  general  prindples  it  Is  not 
as  strong  a  case  for  affirmance  when  the 
Jury  finds  one  way  and  the  court  sets  aside 
tbe  findings  and  reaches  an  opposite  concln- 
sl<Mi,  as  It  would  be  If  tbe  jury  bad  found 


'  toe  flie  pbiintiff,  and  the  court  bad  adapted 
,  tbat  finding,  or  if  tbe  oonrt  bad  made  tbe 
findings  witbont  a  iurj.    Bat  in  this  case, 
as  we  have  observed  aibme,  some  of  tbe 
findings  of  tbe  Jurj  wbMi   tbe  court  set 
aside    were  abaolately  and  dearly   against 
the  evidence;  and.  taking  tbe  findings  wbidi 
tbe  court  finally  AiaptieA,  we  are  of  opinion 
I  tbat  tbe  evidence  to  sostain  than  Is  suffi- 
I  dent  to  prevent  tbis  eoort  from  disturbing 
I  tbe  dIscret]<Hi  exerdsed  Iidov.    Tbe  Judg- 
ment is  tberefwe  affirmed. 

HUKT,  t^  eoncnnk 


0(  Mont  St) 

FELTON  ▼.  WEST  IKON  MOITNTAIN 

MIN.  CO. 

(Supreme  Conrt  of  Montana.     AprU  22,  18K>.) 

COBPOBATIOSS— CoxrENsiTios  OP  OrncBBS. 

Where  a  by-law  anthorises  tbe  trustees 
of  a  mining  corporation  to  employ  and  fix  the 
salary  of  its  saperintendent  a  trustee,  who  is 
also  secretaiT  of  the  corpomtion.  may  recover 
on  an  implied  contract  for  services  rendered 
as  such  saperintendent,  whidi  were  dearly  out- 
side his  ordlnaty  dnties  as  secretary  or  trustee, 
and  which  were  performed  under  drcumstances 
showing  tbat  it  was  well  understood  by  the  cor- 
porate officers,  as  well  as  himself,  that  they  were 
to  be  paid  for. 

Appeal  from  district  court  Missoula  coud- 
ty;  CM.  Crutchfidd,  Judge. 

Action  by  Charles  Felton  against  tbe  West 
Iron  Mountain  Mining  Company.  Tbere 
was  a  Judgment  for  plalntUT,  and  defendant 
appeals.    Affirmed. 

M.  li.  Croncb  and  H.  O.  Moore^  for  appel- 
lant 

PEMBERTON,  O.  3.  This  is  an  action 
brought  by  the  plalntilt  to  recover  for  labor 
and  services  performed  as  superintendent 
of  tbe  defendant's  mines,  and  for  money  ex- 
pended and  goods  furnished  for  its  use  an<! 
benefit  Tbe  answer  denies  all  tbe  allega 
tlons  contained  in  tbe  complaint  as  to  tbr 
Indebtedness  sued  for,  and  pleads  a  counter- 
claim against  the  plaintiff.  Tbe  replication 
denies  the  counterclaim.  Tbe  case  was 
tried  with  a  Jury.  Tbe  jury  made  special 
findings,  and  rendered  a  general  verdict  for 
tbe  plaintiff.  Judgment  was  rendered  for 
the  plaintiff.  From  tbe  Judgment  and  an 
order  overruling  a  motion  for  new  trial,  tbi!> 
appeal  is  prosecuted.  The  theory  of  the  de- 
fense Is  that  tbe  plaintiff  was  a  trustee  of 
tbe  defendant  a  corporation,  and  a  large 
stockholder  therein;  that  he  had  never  been 
appointed  superintendent  by  tbe  board  of 
trustees,  and  his  compensation  fixed,  as  re- 
quired by  the  by-laws  of  said  corporation; 
that  he  was  trustee  and  secretary  of  the 
company,  and  was  employed  by  the  day  at 
$3.50  per  day  for  what  time  he  actually 
worked  in  the  mines,  and  tbat  tbe  service 
be  seeks  tempensatlon  for  in  this  action, 
as  superintendent  was  rendered  by  blm  as 


Digitized  by 


Google 


MoiiL) 


CHAMBERS  e,  CITY  OF  BUTTE. 


71 


trustee,  without  any  contract  for  p&y  tbere- 
for,  either  express  or  Implied;  ttiat  he  liad 
been  paid  all  the  company  owed  him  on  any 
account  whatever.  The  defendant  sets  np 
a  counterclaim  against  the  plaintiff  for  stock 
of  the  company  which  it  alleges  plaintiff 
sold,  and  failed  to  account  for  the  money  ob- 
tained thereby.  There  were  three  questions 
of  fact  submitted  to  the  Jury:  First  Did  the 
plaintiff  perform  the  service,  expend  the 
money,  and  furnish  the  goods,  as  alleged  in 
the  complaint,  for  the  ose  and  benefit  of  the 
defendant?  Second.  Did  the  plaintiff  per- 
form such  service  outside  of  his  duties  as 
trustee,  secretary,  and  stockholder,  and  un- 
der such  circumstances  as  to  clearly  raise 
the  presumption  that  be  and  the  trustees 
understood  that  he  was  to  be  paid  there- 
for? Third.  Was  the  defendant's  counter- 
claim established  by  the  evidence?  These 
questions  of  fact  were  all  submitted  to  the 
Jury,  under  fair  instructions,  we  think.  It 
Is  true  there  was  a  conflict  of  evidence  upon 
all  these  Issues.  But  it  was  the  province  of 
the  Jury  to  settle  this  conflict  They  deter- 
mined the  questions  in  favor  of  the  plain- 
tiff. We  think  there  was  snfiSclent  evidence 
to  support  the  findings. 

The  defendant  contends  that  the  plaintiff 
could  not  recover  upon  an  implied  contract 
for  service  as  superintendent,  insisting  that, 
to  entitle  him  to  recover,  he  should  show 
that  he  was  employed  by  the  board  of  trus- 
tees, acting  In  its  official  capacity.  We  think 
the  court  rightly  interpreted  the  law  govern- 
ing this  part  of  the  contention  in  the  follow- 
ing instructions  given  to  the  Jury:  "The 
Jury  are  instructed  that  If  they  find  from  the 
evidence  that  the  plaintiff  was  a  trustee  of 
the  company  at  the  time  the  services  al- 
leged by  him  were  performed,  and  that  by 
a  by-law  of  the  company  the  power  to  fix 
the  compensation  of  the  superintendent  was 
given  to  the  board  of  trustees,  and  that  no 
compensation  was  ever  fixed  by  them,  and 
that  the  plaintiff  bad  a  large  pecuniary  in- 
terest In  the  management  and  success  of  the 
company,  and  that  when  he  assumed  the 
duties  of  the  office  of  superintendent,  with- 
out some  agreement  or  provision  for  coni- 
pensatlon,  the  presumption  may  properly 
arise  that  he  performed  the  services  gra- 
tuitously. In  such  case  there  may  be  pre- 
sumed to  exist  a  reason.  In  the  fact  of  the 
relation  and  interest  he  has  In  the  com- 
pany, to  induce  him  to  assume  duties  and 
perform  services  in  its  behalf  not  dependent 
upon  compensation,  when  nothing  appears 
to  the  contrary."  "The  Jury  are  further  in- 
structed that  If  they  believe  from  the  evi- 
dence that  the  plaintiff  was,  during  the  time 
he  claims  to  have  acted  as  manager  or  su- 
perintendent of  the  defendant  company,  the 
secretary  or  trustee  of  the  defendant  com- 
pany, then  plaintiff  cannot  recover  compen- 
sation for  services  rendered  by  himself  for 
defendant  company  upon  an  implied  con- 
tract, unless  it  be  established  by  a  clear 


preponderance  of  the  evidence— First,  that 
the  services  were  clearly  outside  his  ordi- 
nary duties  as  secretary  or  trustee;  second, 
that  they  were  performed  under  circumstan- 
ces sufficient  to  show  that  it  was  well  un- 
derstood by  the  proper  corporate  officers;  as 
well  as  himself,  that  the  services  were  to 
be  paid  for  by  the  defendant  company." 
We  see  no  reason  why  a  party  may  not  re- 
cover of  a  corporation  for  such  service,  un- 
der the  same  circumstances  that  would  i)er- 
mlt  of  a  recovery  against  a  partnership  or 
Individual. 

The  defendant  also  contends  that  the  Jury 
disregarded  the  instructions  of  the  court, 
quoted  above.  There  was  a  conflict  of  evi- 
dence as  to  the  matter  covered  by  the  in- 
struction, but  we  are  not  authorized  by  the 
record  to  conclude  that  the  Jury  disregarded 
it  The  errors  assigned  pertain  principally 
to  questions  of  the  insufficiency  of  the  evi- 
dence to  warrant  the  findings  of  fact  Ques- 
tions of  the  weight  and  sufficiency  of  evi- 
dence, as  well  as  the  credibility  of  the  wit- 
nesses, are  determined  by  the  Jury,  and  In 
this  case  we  do  not  feel  authorized  to  dis- 
turb their  determination,  or  the  Judgment 
rendered  in  accordance  therewith.  The 
Judgment  is  affirmed. 

DB  WITT  and  HUNT,  JJ.,  concur. 


(16  Mont  90) 
CHAMBERS  et  al.  v.  CITY  OF  BUTTE. 
(Supreme  Court  of  Montana.     April  22,  1895.) 

JonOMENT  BT  DEFAULT — VACATION. 

Where  default  against  a  city  was  en- 
tered more  than  five  years  after  the  time  for 
filing  an  answer,  and  no  attempt  was  made  to 
set  it  aside  until  15  months  thereafter,  an  affida- 
vit by  one  who  was  city  attorney  at  the  time 
the  application  to  open  the  default  was  made, 
in  which  affiant  stated  that  he  had  "received 
an  impression  from  some  source"  tliat  the  mat- 
ter had  been  disposed  of,  and  that  he  was  "nn- 
able  to  state  why  the  city  was  allowed  to  be 
in  default,"  was  insufficient  to  show  excuse 
for  defendant's  neglect 

Appeal  from  district  court.  Silver  Bow 
county;  J.  J.  McHatton,  Judge. 

Action  by  K.  G.  Chambers  and  others 
against  the  city  of  Butte.  From  an  ord^ 
granting  defendant's  motion  to  open  a  de- 
fault, plaintiffs  appeal.    Reversed. 

This  is  an  appeal  from  the  order  of  the 
district  court  granting  a  motion  to  open  a  de- 
fault. The  facts  upon  which  the  motion  was 
granted  are  as  follows:  Complaint  was  filed 
July  31,  1882.  The  demurrer  of  the  city  of 
Butte  was  filed  January  12,  1884.  On  Octo- 
ber 3,  1885,  the  demurrer  of  the  city  was 
withdrawn,  and  that  defendant  granted  until 
November  15th  to  answer.  On  March  4, 1891, 
no  answer  of  that  defendant  being  filed,  its 
default  was  entered.  On  June  18,  1892,  the 
plaintiffs  proved  up  their  case  against  the 
defendant,  the  city  of  Butte,  and  Judgment 
was  entered.  The  action  was  in  the  nature 
of  ejectment     On  August  2,  1892,  the  de- 
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fendant  made  «  motion  to  set  aside  the  de- 
fault and  the  }udgm«it  The  motion  was 
made  upon  the  record,  and  also  upon  the  affi- 
davit of  Mr.  John  W.  Cotter,  city  attorney  of 
Butte.  Aft»  stating  some  formal  facts,  and 
also  the  facts  of  the  record  which  are  above 
recited,  the  affidavit  continues  as  follows: 
"Ttiat,  at  the  time  said  default  was  entered, 
I  had  no  knowledge  of  the  existence  of  the 
pendency  of  the  action  against  the  city  of 
Butte  until  some  time  during  the  winter  of 
1891-92,  or  the  spring  of  1802,  or  later.  That, 
when  I  first  learned  of  said  action,  I  was  In- 
formed, or  received  an  impression  from  some 
source,  that  the  matter  as  to  the  said  city  of 
Bntte  had  been  disposed  of,  or  that  it  was 
not  to  be  pressed  against  the  said  dty,  and 
am  unable  to  state  from  what  source  I  re- 
ceived the  said  information  or  impression. 
That  on  or  about  the  18th  day  of  June,  A.  D. 
1802,  the  plaintiffs  proved  up  In  said  action 
against  the  defendant,  the  city  of  Butte,  and 
others,  and  that  a  Judgment  has  been  entered 
in  said  cause  against  this  defendant  and  oth- 
ers. That  affiant  la  Informed  and  believes 
that  the  city  of  Butte  has  a  good  and  valid 
defense  against  the  said  action  so  far  as  the 
said  city  is  concerned,  and,  if  It  has  an  op- 
portimlty  to  defend  the  same,  that  it  will  be 
able  to  show  a  good  and  meritorious  defense. 
Affiant  Is  unable  to  state  why  the  said  city 
was  allowed  to  be  In  default  In  this  matter, 
as  its  default  was  entered  before  my  term  of 
office  began,  and  during  the  incumbency  of 
my  predecessor  In  said  office.  Affiant  here- 
with presents  a  verified  answer  of  the  de- 
fendant, the  city  of  Butte,  to  the  said  action, 
said  answer  being  verified  by  Lee  Mantle, 
mayor  of  the  said  dty,  and  asks  leave  to  file 
the  same,  and  asks  that  the  said  default  and 
Judgment  be  set  aside,  and  that  the  city  be 
allowed  to  defend  the  said  action.  [Signed] 
John  W.  Cotter."    The  default  was  opened. 

Wm.  Scallon,  for  appellants.  John  W.  Cot- 
ter, for  respondent 

DB  WITT,  J.  (after  staUng  the  facta).  It 
appears  that  the  defendant's  answer  was  due 
on  November  15,  1885.  About  five  years  and 
a  half  elapsed  without  any  answer  being 
filed.  Its  default  being  entered,  fifteen 
months  elapsed  without  any  effort  to  obtain 
leave  to  set  aside  the  default,  or  to  file  an- 
swer when  the  application  was  made.  We 
are  of  opinion  that  the  facts  set  up  do  not 
show  any  excusable  neglect.  Seven  years 
elapsed  without  the  defendant's  making  an 
attempt  to  file  an  answer.  It  is  a  matter  of 
which  we  have  luiowledge^  from  the  laws  of 
the  state,  that  a  municipal  corporation  like 
the  dty  of  Butte  Is  constantly  represented 
by  an  attorney.  Nothing  whatever  appears 
to  rfiow  why  the  dty  did  not  attempt  to  ask 
leave  to  file  an  answer.  It  Is  simply  shown 
that  the  gentleman  who  was  the  dty  attor- 
ney of  Butte,  when  the  application  to  set 
aside  the  Judjgment  and  default  was  made. 


had  an  Impression  from  some  source  that 
the  matter  was  disposed  of.  He,  In  his  affi- 
davit, says  that  he  was  nnable  to  state  why 
the  city  was  allowed  to  be  in  default.  We 
are  of  opinion  that  the  city  was  utterly  and 
absolutely  without  excuse,  and  that  there  Is 
nothing  in  the  record  to  show  that  the  lower 
court  exerdsed  a  reasonable  discretion  in  set- 
ting aside  the  Judgment  and  the  default. 
City  of  Helena  y.  Brulo  (Mont)  39  Pac.  456; 
Thomas  ▼.  Chambers,  14  Mont  423,  136  Pac. 
814.  The  order  setting  aside  the  default  is 
reversed,  and  the  case  is  remanded,  with  di- 
rections that  the  Judgment  against  the  dty 
of  Butte  be  affirmed.    Bevwsed. 

PBMBBRTON,  0.  J.,  and  HUNT,  J.,  con- 
cur. 


a<  Mont  ffi) 

NELSON  v.  DONOVAN  et  aL 

(Supreme  Court  of  Montana.     April  22,  1805.) 

Bbbacb  or  Appbai.  Bomd— Demand— Rbs  Judi- 
cata. 

1.  Where  an  appeal  bond  is  conditioned  on 
the  payment  of  a  judgment  a  demand  for  its 
payment  la  not  necessary  before  an  action  on 
the  bond. 

2.  Where,  pending  a  motion  for  a  new  tri- 
al, bond  is  given,  to  procare  a  stay  of  execu- 
tion, conditioned  on  payment  of  the  judgment 
the  taxation  of  costs,  the  new  trial  being  de- 
nied, if  unappealed  from,  is,  in  an  action  on  the 
bond,  res  judicata. 

Appeal  from  district  court  Cascade  county; 
O.  H.  Benton,  Judge. 

Action  by  N.  P.  Nelson  against  James  Don- 
ovan and  others.  There  was  a  Judgment  for 
plaintiff,  and  defendants  appeal.   Affirmed. 

Donovan  &  Lyter,  for  appellanta  Bishop 
&  Martin,  for  respondent 

DE  WITT,  J.  Since  the  dedslon  of  the  mo- 
tion in  this  case  (14  Mont  78,  85  Pac.  227)  the 
case  stands  upon  an  appeal  from  the  judg- 
ment There  Is  nothing  before  us  but  the 
judgment  roll.  Judgment  was  rendered  In 
favor  of  the  plaintiff  upon  the  pleadings.  If 
there  was  an  issue  In  the  pleadings,  this  was 
error.  The  appellants  contend  that  there  was 
an  Issue.  The  plaintiff  sued  upon  a  bond,  al- 
leging breach  of  the  conditions  of  the  same. 
The  bond  was  given  by.  appellants  here  to 
stay  an  execution  pending  a  motion  for  new 
trial  In  the  case  of  James  Donovan  (one  of  the 
defendants  and  appellants  here)  against  N.  P. 
Nelson  (plaintiff  and  respondent  here).  The 
condition  of  the  bond  was  that  if  the  motion 
for  new  trial  was  denied,  the  obligors  would 
pay  the  Judgment  In  the  case.  The  bond  was 
executed  by  Donovan,  plaintiff  in  that  case, 
and  by  the  two  other  defendants  in  this  case. 
The  motion  for  new  trial  in  that  case  was  de- 
nied. The  obligors  have  not  paid  the  Judg- 
ment It  further  appears  by  the  complaint 
In  this  case  that  plaintiff  demanded  from  de- 
fendants payment  of  the  Judgment  This  the 
answer  denies.  This,  however,  is  not  an  is- 
sue.   The  demanding  of  the  payment  was 
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not  a  material  allegation  In  the  complaint, 
and  there  need  be  no  demand  for  the  payment 
•t  a  Judgment  before  bringing  action  against 
the  Judgment  debtor  and  his  Buretiea  on  the 
bond.  Brandt,  Snr.  {|  1,  97,  197,  198;  Co- 
bnm  T.  Brooka,  78  Cal.  443,  21  Pac.  2;  Lomme 
T.  Sweeney,  1  Mont  584;  HoBtcins  v.  White, 
13  Mont  70.  32  Pac.  163,  and  cases  cited; 
Pleper  v.  Peers,  08  CaL  42.  32  Pac.  700;  State 
T.  Blesman.  12  Mont.  13.  29  Pac.  534.  In  the 
case  of  Pinney  ▼.  Hershfleld.  1  Mont  367, 
there  is  a  dictum,  which  was  not  necessary  to 
the  decision  of  the  case,  which  It  ia  claimed 
holds  the  contrary  of  the  Tiew  now  expreaaed. 
That  dictum  consisted  of  a  quotation  from 
Parsons  on  Contracts,  but  by  a  reference  to 
that  antbor  it  is  found  that  his  language  re- 
ferred to  a  subject  d  liferent  than  that  here  be- 
fore ua. 

Appellants  claim  that  there  la  another  lasne 
In  the  pleadings,  as  follows:  The  Judgment 
In  the  former  case  of  Donovan  ▼..Nelson  waa 
In  favor  of  defendant  for  his  costs,  taxed  in 
the  sum  of  (143.70.  The  defendants  In  this 
case  set  up  that  these  costs  were  Illegally 
taxed.  But  plaintiff  Donovan  In  that  case 
made  a  motion  to  retax  them,  which  waa  de- 
nied. No  appeal  was  taken  from  the  Judg- 
ment in  tnat  case  for  the  purpose  of  review- 
ing the  denial  of  the  motion  to  retax  costs. 
That  matter  cannot  now  be  pleaded  in  de- 
fense in  this  case.  It  was  res  adjudlcata  In 
the  former  caoe  McCormick  v.  Uubbell,  4 
Mont  98, 5  Pac.  314.  The  Judgment  herein  Is 
amrmed. 

PBMBEBTON,  C.  J.,  and  HUNT,  J.,  oon- 
mr. 

at  Mont  70) 

ORACTS  METHODIST  EPISCOPAIj 

CHURCH  ▼.  RICKARDa 

(Supreme  Court  of  Montana.     April  22,  1895.) 

RavisTT  OK  Appial — ETotc — Bona  Fide  Holdek. 

1  A  verdict  will  not  be  disturbed  on  ap- 
peal ntiWa  it  clearly  appear*  that  there  was  no 
erideiKo  to  support  it 

2.  Where  a  negotiable  note  was  indorsed 
before  m&tvri^  to  a  church  society,  without 
DOtKe  of  any  defense  thereto,  in  coDsiderattoD 
of  the  surrender  of  the  indorser's  individaal 
note  previously  given  as  a  subscription,  the  in- 
dorsee is  a  boaa  fide  holder  for  value. 

Appeal  from  district  court  Silver  Bow 
county;  J.  J.  McHatton,  Judfte. 

Action  by  Grace  Methodist  Episcopal 
Church  against  John  E.  Richards  on  a  prom- 
issory note.  From  a  Judgment  for  plaintiff, 
defendant  appeals    Affirmed. 

Sulc  upon  promissory  note  made  by  John 
B.  Rlokards,  defendant  on  February  26, 
1884,  to  the  order  of  the  Continental  Oil  & 
Transportation  Company.  The  note  was 
due  January  1,  1890.  The  Continental  Oil 
&  Tiansportatlon  Company  indorsed  the 
note  to  Samuel  Theodore.  Theodore  In- 
dorsed it  without  recourse,  to  Isaac  B. 
Blake,  who  indorsed  It  without  recourse,  to 
t.  h.  CuUn,  secretary,  and  OuUn  Indorsed  It 


to  the  plaintiff.  The  defendant  answered 
that  the  several  transfers  of  the  note  were 
made  without  consideration,  and  that  the 
church  holds  the  note  as  a  gift  from  Blake, 
and  that  the  note  waa  transferred  to  pre- 
vent RIckarda  from  pleading  any  defense 
he  might  have  as  against  the  Continental 
Oil  &  Transportation  Company,  original 
payees.  Defendant  further  saya  that  the 
note  was  executed  by  him  to  the  Continental 
Oil  &  Transportation  Company  for  the  pur- 
Chase  price  of  certain  goods,  and  the  good 
will  of  the  Continental  Oil  &  Transportation 
Company  In  Its  business  at  Butte  and  oth> 
er  Montana  cities,  but  that  the  Individuals, 
members  of  the  Continental  Oil  &  Transpor- 
tation Company,  after  the  sale  to  RIckarda, 
and  with  the  Intention  of  escaping'  or  of 
evading  the  obligations  of  the  Continental 
on  &  Transportation  Company,  formed  an* 
other  corporation,  called  the  Continental  Oil 
Company,  and  about  March,  1885,  did  bual* 
ness  In  Butte,  In  violation  of  the  understand- 
ing between  RIckarda  and  the  Continental 
Oil  &  Transportation  Company,  and  solicited 
business  from  the  customers  of  defendant, 
and  by  cutting  prices  and  Inducing  custo- 
mers to  quit  dealing  with  defendant  ruined 
defendant's  business,  and  damaged  him  In 
the  sum  of  910,000.  Plaintiff's  replication 
denied  all  the  new  matter  of  the  answer. 
The  case  was  tried  to  a  Jtuy.  and  a  verdict 
rendered  for  plaintiff.  A  motion  tor  new 
trial  waa  made,  and  overruled.  Defendant 
appeals. 

Forbis  &  Forbls,  for  appellant    Stephea 
De  Wolfe,  for  respondent 

HUNT,  J.  (after  stating  the  facts).  In  or- 
der to  make  plain  the  application  of  the  le- ' 
gal  principles  which  must  govern  in  the  d»- 
termination  of  this  case,  it  is  proper  to 
set  forth  the  substantial  facts  aa  they  ap- 
pear In  the  record.  On  Februatj  29.  1884, 
the  defendant  waa  an  agent  of  the  Con- 
tinental Oil  &  Transportation  Company,  ft 
corporation.  In  the  oil  business  in  Butte, 
Mont.  The  defendant  after  negotiating  with 
one  Blake,  president  of  the  corporation.  In 
Ban  Francisco,  in  February,  1884,  purchas- 
ed of  the  Continental  Oil  &  Transportation 
Company  their  business  at  Butte  and  Dillon, 
Mont  The  conslderatiqn  was  $16,000,  evi- 
denced by  several  promissory  notes.  One 
of  these  notes,  for  $3,000,  is  the  subject  of 
this  action.  The  notes  were  all  made  to  the 
order  of  the  Continental  Oil  &  Transporta- 
tion Company.  That  corporation,  by  Its 
president  Blake,  duly  executed  to  the  d^ 
fendant  a  bill  of  sale,  conveying  all  the  prop- 
erty, real  and  personal,  held  by  the  corpora- 
tion In  the  territory  of  Montana,  and  includ- 
ing likewise  the  good  will  of  said  company 
in  all  its  business  and  patronage  In  said 
territory.  In  the  spring  of  1885,  another 
corporation,  the  Continental  Oil  Company, 
with  the  said  Blake  aa  its  president  corn- 
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menced  to  do  an  oil  business  at  Butte.  They 
competed  with  the  defendant  in  bis  oil 
business,  and,  it  would  appear,  competed 
successfully.  Blake,  for  the  plaintiff,  in  the 
more  important  parts  of  his  testimony,  said: 
"Mr.  Culin  was  the  secretary  of  the  church, 
the  plaintiff  corporation.  I  Indorsed  that 
note  to  Mr.  Culln.  I  purchased  it  of  the 
company;  Mr.  Theodore,  to  whom  it  was 
first  sold,  stating  that  he  believed  he  could 
use  it  It  was  first  sold  to  Mr.  Theodore, 
and  afterwards  be  didn't  wish  to  retain  it, 
and  wanted  to  return  It,  and  I  said  to  the 
company  that  I  would  purchase  it.  I  indors- 
ed this  note  to  J.  L.  Culin,  secretary,  on  be- 
half of  the  church.  The  consideration  from 
the  church  to  me  for  this  note,  was  this:  I 
attended  the  Grace  M.  E.  Church  at  San 
Francisco.  During  that  year  the  question 
was  discussed  of  building  a  new  church:  I 
was  asked  what  contribution  I  would  make 
I  said  to  the  trustees  that  If  the  money 
would  be  applied  to  the  purchase  of  a  pipe 
organ  I  would  subscribe  ^,000,  •  •  • 
on  condition  that  they  would  give  me  plenty 
of  t^me  for  the  payment  of  It,  ♦  *  *  and 
we  agreed  that  for  that  subscription  I  should 
give  my  note  for  fire  years,  and  I  placed 
with  them  collateral  security;  •  •  •  and 
the  note  bore  Interest  at  six  per  cent.,  due 
October  1,  1891."  "The  church  people  aft- 
erwards wanted  the  Interest  on  their  mon- 
ey. I  told  them  that  I  owned  the  Rickards 
note  for  |3,000,  Interest  at  eight  per  cent, 
due  nearly  two  years  before  my  paper;  that 
I  believed  Mr.  Rickards  was  an  honorable 
man,  and  I  would  exchange  the  Rickards 
note  for  $3,000,  bearing  eight  per  cent,  for 
ray  own  note  to  the  church,  and  the  col- 
lateral. The  church  people  accepted.  The 
Rickards  note  was  transferred  to  Culin  for 
the  church,  in  September,  1887."  Witness 
had.  heard  from  one  Patterson,  who  was  con- 
nected with  the  company,  of  Patterson's  im- 
pressions that  Mr.  Rickards  might  attempt 
to  evade  the  payment  of  the  note.  "After- 
wards I  talked  with  Mr.  Rickards,  about 
1886  or  1887,  and  told  him  of  Patterson's  be- 
lief or  Impression.  He  disclaimed  that  he 
had  ever  made  any  statement  to  Patterson 
to  the  effect  that  he  would  not  pay  the  note. 
Aside  from  that  I  had  no  knowledge  that 
Mr.  Rickards  did  not  Intend  to  pay.  These 
incidents  occurred  before  I  pui-cliased  the 
note.  Mr.  Rickards  had  never  made  any  such 
claim  as  that.  There  was  no  defense  to 
this  note,  so  I  could  not  Inform  Mr.  Culln  or 
the  church  that  he  did  claim  a  defense. 
When  I  talked  with  Mr.  Rickards,  he  dis- 
claimed that  he  had  ever  made  any  state- 
ments to  Patterson  of  that  kind.  I  was 
then  the  owner  of  the  note."  On  cross- 
examination  he  testified:  "There  was  no 
agreement  outside  of  the  written  agree- 
ment, that  we  would  not  establish  a  busi- 
ness In  competition  with  Rickards."  At  the 
time  of  the  transfer  of  the  note  to  witness 
be  was  president  of  the  Continental  Oil  & 


Transportation  Company,  and  paid  the  com 
pany  full  value  for  the  note.  At  the  time 
of  the  transfer  witness  did  not  know  that 
Rickards  was  disputing  Its  legality.  "Mr. 
Patterson  was  here  [In  Butte],  and  be  said 
that  It  was  his  impression  that  Rickards 
would  attempt  to  evade  the  payment  of 
some  of  those  notes.  At  that  time  [1886] 
the  Continental  Oil  Company  had  establish- 
ed a  business  in  Butte,  but  they  were  working 
friendly  with  Rickards  at  that  time.  At 
that  time,  too,  Mr.  Rickards  was  buying  his 
goods  of  the  Continental  Oil  Comjiany. 
*  •  •  In  1887  we  were  in  open  compe- 
tition with  him.  At  that  time  this  note 
was  transferred.  The  relations  between 
Rickards  and  the  comjmny  were  friendly 
In  1887.  Patterson  came  up,  and  afterwards 
reported  to  me  that  he  believed  Rickards 
would  not  pay  the  note,— I  believe  some  time 
in  1886.  The  Continental  Oil  Company  was 
In  business  •at  that  time  In  Butte.  *  •  • 
The  starting  of  the  new  business  occurred 
this  way:  The  company,  to  avoid  the  large 
credits  given  to  Rickards,  proposed  to  estab- 
lish a  warehouse  In  Butte,  to  retain  the 
goods,  and  thus  reduce  the  credit,  and  Rick- 
ards could  get  the  goods  as  be  required  them. 
Rickards  was  buying  his  goods  from  tbe 
Continental  Oil  Company,— the  new  com- 
pany,—and  was  representing  them  as  their 
agent,  very  much  as  he  had  represented  the 
previous  company,  with  no  agreement  that 
they  should  not  sell  here,  but  with  an  out- 
side understanding  that  when  a  person  Is  an 
agent  iie  shall  have  tbe  exclusive  sale. 
Soon  thereafter  Rickards  ceased  purchasing 
from  the  company,  whereupon  the  company 
sold  to  anybody."  The -witness  Blake  was 
president  of  the  new  company,  and  said  that 
he  believed  that  even  If  the  old  company 
had  no  right  to  compete  with  the  defendant 
under  the  terms  of  the  sale  to  Rickards,  yet 
he  believed  the  new  company,  which  was  an 
entirely  different  institution,  would  have  a 
perfect  right  to  do  business  as  It  pleased. 
The  control  of  the  new  business  was  differ- 
ent from  the  old,  there  being  only  one  per- 
son (witness  himself^  connected  with  the 
two  companies.  The  new  company  sold  oil 
to  tbe  defendant  but  when  the  defendant 
■did  not  buy  exclusively  from  the  new  com- 
pany It  entered  the  field  against  bim. 
The  witness  owned  31.3  per  cent,  of  the 
stock  of  the  Continental  Oil  Company,  the 
rest  being  held  by  the  Standard  Oil  Com- 
pany, who  had  no  interest  In  the  old  com- 
pany. In  1885  one  E.  R.  Barton  was  an  em- 
ploy6  of  the  Continental  Oil  Company,  but 
had  no  special  authority,  except  to  do  such 
things  as  he  was  especially  directed  to  do. 
The  Continental  Oil  &  Transportation  Com- 
pany was  never  disorganized.  The  Con- 
tinental Oil  Company  was  not  organized  as 
a  consolidation  of  the  Continental  Oil  St 
Transportation  Company  and  the  Standard 
Oil  Company.  The  old  company  continued 
its  business,  but  sold  to  tbe  new  company 
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tts  business  In  certain  localities,  l»ut  Mon- 
tana was  not  mentioned  as  part  o(  the  sale, 
or  part  of  the  consideration.  When  the 
new  company  was  formed  it  was  under- 
stood that  business  Interests  would  require 
the  old  company  to  retire  from  the  place 
where  the  new  company  intended  to  do 
business,  but  there  was  no  agreement  that 
it  should  do  so.  "In  using  the  words,  'mat- 
ters of  consolidation,'  in  addressing  Mr. 
Rickards  in  February,  1885,  I  didn't  mean 
a  legal  consolidation.  I  meant  that  they 
were  getting  the  stock  and  ofllces  of  the 
Ciontinental  Ofi  Company  and  the  Contin- 
■  tal  Oil  &  Transportation  Company  Into  one 
building.  This  note  in  question  here  was 
charged  to  my  account  with  the  Continental 
Oil  &  Transportation  Company.  I  have  paid 
up  my  account  now.  •  •  •  The  church 
and  I  have  no  understanding  that  I  am  to 
pay  the  amount  of  this  note  if  this  suit  is 
not  successful.  •  •  •  I  didn't  give  this 
this  note  to  the  church  as  security.  I  trans- 
ferred   It   to    them    as   an    absolute    sale. 

•  •  •  Neither  I  nor  the  Continental  Oil 
&  Transportation  Company  have  any  inter- 
est  whatever    in  the   result  of    this   suit. 

♦  *  •  The  Continenta,!  Oil  Company  wag 
organized  in  December,  1884,  at  Council 
Bluffs,  Iowa.  *  •  •  In  the  organization 
of  the  Continental  Oil  Company. there  wag 
never  any  consideration  paid  by  the  Incor- 
porators themselves,  or  by  the  shareholders 
in  that  company,  with  regard  to  these  notes, 
or  any  indebtedness  of  Rickards  to  the  Con- 
tinental Oil  &  Transportation  Company. 
The  object  of  the  formation  of  the  Con- 
tinental Oil  Company  was  to  do  a  general 
oil  business,  and  particularly  to  avoid  com- 
petition with  the  Standard  Oil  Company.  It 
was  to  protect  Mr.  Rickards'  interest  here, 
as  well  as  anything  else;  because  the  Stand- 
ard would  have  advanced  into  his  country, 
and  made  his  business  unprofitable.  If  be 
Itad  not  purchased  his'  goods  from  them. 
There  was  no  connection  between  the  organ- 
ization of  the  Continental  Oil  &  Transporta- 
tion Company  and  the  Continental  Oil  Com- 
pany, except  a  sale  to  the  Continental  Oil 
Company  of  the  old  company's  plant  and 
stock.  It  kept  all  its  other  property,  ex- 
cept this  plant  and  stock,  in  Colorado,  New 
Mexico,  Utah,  and  Wyoming,  leaving  out 
Montana,  in  which  it  had  nothing  to  sell. 
Barton  never  had  any  interest  in  the  Con- 
tinental Oil  Company."  The  witness  then 
detailed  the  stockholders  of  the  new  and  old 
companies.  But,  as  we  regard  the  case,  H; 
is  not  important  to  set  forth  all  that  he  said 
in  relation  thereto. 

The  defendant  gave  the  history  of  the  pur- 
chase by  him,  as  hereinbefore  given,  saying 
that  he  had  conducted  the  business  until  he 
was  driven  out  He  continued:  "There  was 
DO  positive  agreement  between  me  and  the 
Continental  Oil  &  Transportation  Company 
that  T  was  to  purchase  from  them  exclusive- 
ly.  I  bought  all  the  goods  I  could  from  them, 


and  from  the  new  company,  as  lung  as  I  could 
have  my  trade  supplied.  When  the  Conti- 
nental Oil  Company  established  itself  in 
Butte,  it  commenced  a  retail  business,  so- 
licited trade  from  my  customers,  and  offered 
them  oil  at  much  below  the  market  price. 
*  •  •  This  continued  until  I  was  compell- 
ed to  sell  to  them.  Prior  to  this  time  my 
business  was  very  prosperous.  T  vas  mak- 
ing money.  •  •  •  After  the  Oontinental 
OU  Company  established  themselves  here,  my 
business  was  very  unprofitable.  The  Conti- 
nental Oil  Company  have  continued  in  busi- 
ness here  ever  since."  Witness  identified  let- 
ters from  Blake  and  Barton.  "In  1884,  Mr. 
Blake  was  in  Bufte,  and  said  to  me,  'Mr. 
Patterson  tells  me  that  you  say  you  will  re- 
fuse to  pay  those  notes.'  I  simply  replied, 
•Mr.  Patterson  put  those  wwds  into  my 
mouth.'  Patterson  came  out  as  an  officer  of 
the  Continental  Oil  Company.  He  came  to 
my  office,  and  said  they  were  about  to  estab- 
lish a  business  here.  I  showed  Patterson 
the  bill  of  sale,  and,  after  reading  it,  he  pass- 
ed It  back  to  me,  saying  I  was  a  fool  to  pay 
a  dollar  of  these  notes  I  gave  to  Mr.  Blake 
by  virtue  of  this  contract  or  bill  of  sale.  I 
replied,  1  never  will.'  "  When  cross-examin- 
ed, the  witness  testified  that  he  bought  oil 
from  the  Continental  Oil  Company  after  they 
established  a  business  in  Butte,  and  that  he 
sold  out  to  the  Continental  Oil  Company  the 
buildings  and  plant  that  the  Continental  Oil 
&  Transportation  Company  had  sold  to  him, 
for  which  these  notes  were  given  In  consid- 
eration. "I  was  obliged  to  sell  to  them.  I 
got  from  the  new  company  more  than  I  had 
paid  for  it  to  the  old  company,  but  there  was 
a  great  deal  of  property  added  to  it." 

The  correspondence  referred  to  in  the  tes- 
timony of  the  witnesses  was  certain  letters 
written  by  Isaac  E.  Blake,  recognizing  that 
perhaps  under  the  old  agreement  between  the 
Continental  Oil  &  Transportation  Company 
and  the  defendant,  Rickards,  the  Continental 
Oil  Company  were  not  to  compete  with  the 
defendant,  but  Justifying  their  competition 
upon  the  ground  that  the  new  company  was 
not  the  old,  and  that  the  defendant  had  pur- 
chased oil  from  other  parties.  Two  or  three 
of  the  letters  were  signed  by  B.  R.  Barton  as 
manager  of  the  Continental  Oil  Company. 
They  were  addressed  to  the  defendant,  and 
told  him  that  the  Continental  OU  Company 
would  establish  a  regular  agency  at  Helena, 
in  which  case  the  Standard  OU  Company 
would  withdraw  entirely  from  Montana,  and 
Informed  the  defendant  that  the  Continental 
OU  &  Transportation  Company  and  the  Stand- 
ard Oil  Company  were  consoUdated  under 
the  name  of  the  Continental  Oil  Company. 
One  of  the  letters,  dated  February  10,  1885, 
written  by  Isaac  E.  Blake  to  the  defendant, 
stated  that  the  writer  had  a  general  impres- 
sion In  regard  to  the  understanding  between 
defendant  and  the  Continental  Oil  &  Trans- 
portation Company  that  they  did  not  intend 
to  seU  any  goods  In  Montana,  ^cept  to  de- 
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fendant,  asd  assoring  defendant  that  the 
'Continental  OQ  &.  Transportation  Company 
would  do  all  1b  tlielr  power  to  help  defendant 
to  succeed. 

The  principal  ground  upon  which  appellant 
asks  for  a  reversal  of  the  case  is  insufficiency 
of  the  evidence  to  support  the  verdict  of  the 
Jury.  But  aftw  a  close  examination  of  the 
recwd  we  are  constrained  to  hold  that,  If  the 
testimony  of  the  witness  Blake  was  credible, 
there  is  ample  evidence  to  prove  that  there 
was  a  consideration  for  the  transfer  of  the 
note  sued  on  from  Blake  to  the  plaintiff 
church.  The  exchange  of  the  notes,  and  the 
history  of  the  facts  which  led  up  to  the  trans- 
actlMi  whereby  Blake  gave  to  the  church  the 
note  of  Rlckards,  which  was  due  before  his 
own  note  was,  Is  plausible,  probable,  and  un- 
contradicted. Moreover,  It  was.  In  the  eye  of 
the  law,  a  proper  transaction.  The  paper 
was  a  negotiable  note,  Indorsed  to  the  plain- 
tiff before  maturity  for  a  valuable  considera- 
tion, and  the  plaintiff  church,  under  the  evi- 
dence, never  had  the  slightest  Intimation,  at 
the  time  the  note  was  transferred  to  It  by 
Blake,  or  prior  thereto,  that  there  was  any 
defense  whatever  to  be  made  to  its  payment. 
It  may  be  that  appellant's  necessary  i^emlse 
Is  well  founded,— that  Blake  was  a  knave; 
but,  assuming  that  he  was,  the  last  act  that 
he  would  have  done,  it  occurs  to  us,  would 
have  been  to  Inform  the  victims  of  bis  knat- 
ery  concerning  the  facts  and  circumstances 
which  would  at  once  have  precluded  them 
firoim  being  victimized  by  him.  But  we  think 
It  Is  altogether  Incredible  that  the  secretary 
of  a  corporation,  even  though  It  be  an  eccle- 
siastical organization,  should  be  so  wholly 
guileless  as  to  deliberately  accept  an  unse- 
cured promissory  note,  with  the  full  knowl- 
edge of  the  fact  that  the  maker  would  refuse 
tojiay  It,  and  that  Its  collection  could  only 
be  enforced  by  legal  proceedings.  In  exchange 
for  one  already  held  by  the  corporation,  and 
well  secured  by  collateraL  The  only  rational 
explanation  for  the  exchange  is  In  harmony 
with  Blake's  testimony,  namely,  that  the 
church  wanted  money,  and  that  they  were  In- 
duced to  act  In  the  matter  by  the  more  tempt- 
ing rate  of  Interest  which  appellant's  note 
bore,  and  by  the  fact  that  It  matured  before 
Blake's  paper  did,  and  might  be  more  speedi- 
ly collected.  The  pecuniary  value  of  the  note 
in  suit,  and  the  responsibility  of  Mr.  Rlck- 
ards, the  maker,  were  never  carefully  investl- 
gatsd  or  questioned.  Mr.  Blake  assured  the 
secretary  of  the  church  that  Mr.  Rlckards  was 
a  man  of  honorable  character,  which  of 
course  carried  with  It,  when  sold  to  an  Inno- 
cent purchaser,  without  further  explanation, 
an  implied  assurance  that  the  note  would  be 
paid  when  it  matured,  provided,  of  course, 
the  maker  was  able  to  meet  it  This  state- 
ment concerning  the  maker  doubtless  car- 
ried great  weight  with  it  when  it  is  remem- 
bered that  it  was  made  to  the  church  by  one 
of  its  prominent  members,  whose  veracity 
there  was  no  reason  to  su8];>ect,  and  whose 


munlflceace  was  most  distinguished  by  bis 
liberal  gift  Moreover,  they  were  led  to  be- 
lieve by  Mr.  Blake  that  he  considered  the 
appellant's  note  good,  and  that,  if  their  finan- 
cial exigencies  required  a  speedy  relief,  It  was 
best  for  them  to  accept  the  Rlckards  note, 
which  would  be  paid  earlier  than  his  own.  It 
Is  evident  and  the  presumption  Is,  that  the 
secretary  of  the  church  corporation  and  Blake 
acted  Intelligently  with  one  another,  even 
though  the  church  may  have  been  too  trust- 
ful In  Blake;  and  our  views  concerning  the 
whole  transaction  but  conform  to  the  Just  and 
fair  deductions  from  the  testimony.  We  re- 
gard the  circumstance  that  the' church  did  not 
Inquire  of  appellant  concerning  this  note  as  a 
bit  of  evidence  strongly  tending  to  show  their 
reliance  upon  the  assurance  of  their  friend 
Bluke,  and  their  entire  Innocence  in  the  ac- 
quisition ot  appellant's  obligation.  And  no 
matter  how  similar  may  have  been  the  traits 
of  character  which  Blake  devdoped  to  the 
traditional  Mepblstopheles,  to  whom  appel- 
lant's counsel  has  compared  him,  the  all-im- 
portant fact  stands  out  In  bold  relief  that 
this  plaintiff  Is  not  shown  to  be,  directly  at 
Indirectly,  a  party  to  any  misconduct  or  col- 
lusion or  fraud  of  any  kind  whatsoever. 
Th^  legal  attitude  Is,  fhaetate,  simply  that 
of  any  bona  fide  holder  of  commercial  paper 
who  acquired  the  same  before  maturity,  and 
In  the  usu&l  course  of  business,  without  no- 
tice of  anything  which  Impeaches  Its  validity. 
Thus  they  are  brought  within  the  elementary 
rules  of  law  which  enable  them  to  recover  as 
against  the  maker  of  the  note,  even  though  as 
between  him  and  the  original  payee  equities 
existed  which  could  have  been  availed  of. 
Railroad  Co.  t.  National  Bank,  102  V.  S.  14. 
The  Jury  saw  and  heard  Blake  testify. 
They  had  the  great  advantage  of  observing 
his  presence;  his  manner  upon  the  witness 
stand;  his  honesty  or  dishonesty  of  counte- 
nance, his  method  of  speech,— whethw  he  hes- 
itated or  was  glib  of  tongue,  or  nervous  or 
collected;  and  finally  tfaey  could  Impartially 
and  calmly  say,  after  deliberating  upon  his 
testimony,  whether  or  not  It  was  truthful 
or  untruthful.  With  no  Interest  In  the  re- 
sult of  the  trial,  and  with  due  regard  for 
the  responsibility  of  their  duties  as  the  ex- 
clusive Judges  of  the  credibility  of  the  wit- 
nesses, they  have  decided  that  Blake  told  the 
truth.  The  learned  Judge  of  the  district 
court  also  had  the  advantage  of  seeing  and 
hearing  Blake  upon  the  trial,  and  after  due 
deliberation  he  concurred  with  the  Jury  In  be- 
lieving that  the  plaintiff  had  made  out  Its 
case,  and  was  In  good  faith  the  holder  and 
ovnier  of  the  note  in  suit  When  we  consider 
these  matters,  this  court  by  the  authority  of 
an  unbroken  line  of  precedents,  which  have 
guided  its  decisions  pertaining  to  the  weight 
to  be  given  to  verdicts  for  upwards  of  a  quar- 
ter of  a  century,  and  which  are  contained  in 
nearly  every  volume  of  reports  that  has.  been 
published,  cannot  now.  disturb  the  verdict  of 
the  Jury  and  the  Judgment  of  the  lower  court 
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The  attempt  to  prove  that  the  Continental  Oil 
&  Transportation  Company  and  the  Continent- 
al Oil  C>ompany  were  one  and  the  same  thing 
was  a  failure.  It  Is  true  that  the  vrltness 
Blake  was  interested  in  both,  but  It  clearly 
appeared  that  he  was  the  only  stockholder  in 
the  Continental  OH  &  Transportation  Compa- 
ny who  i>artlclpated  in  or  owned  stock  in  the 
new  company.  The  old  company  seems  to 
have  been  swallowed  up  by  the  Standard  Oil 
Company,  or  Its  shareholders.  The  new  com- 
pany was  organized  on  a  different  basis  from 
the  old,  had  a  different  naime,  and  was  owned 
by  different  parties.  It  had  a  perfect  right 
to  enter  into  business  anywhere  it  pleased, 
and  conld  not  at  law  be  precluded  from  doing 
so  bjr  virtue  of  any  arrangement  entered  into 
between  the  appellant  and  another  different 
corporation,  made  some  18  months  before. 
The  evidence  falls  to  show  that  Blake  was 
guided  by  a  sinister  motive  in  promoting  the 
new  corporation  into  existence.  But,  what- 
ever motive  he  had,  it  becomes  quite  imma- 
terial in  the  face  of  the  fact  that  he  did  not 
control  the  stock  In  the  new  organization, 
and  conld  not,  even  had  he  desired  to  do  so, 
have  used  It  for  the  purpose  of  defeating  the 
collection  of  the  note  lnv<dv«d.  in  this  suit, 
imless  by  sanction  or  authority  of  the  trus- 
tees of  the  new  corporation,  who  were  in  no 
way  Interested  in  the  Continental  Oil  &  Trans- 
portation Company,  the  payee  of  the  note^  or 
In  the  note  Itself,  or  In  this  salt 

Other  errors  are  assigned,  but  as  what  we 
have  said  disposes  of  the  case,  they  need  not 
be  considered  at  len^h.  Taking  the  instruc- 
tions as  a  whole,  we  think  they  fairly  state 
the  law  pertinent  to  the  case.  Nor  do  we 
think  there  was  any  mistake  in  excluding  cer- 
tain letters  written  by  Barton  to  appellant. 
The  two  corjjoratlons  being  clearly  legally  dis- 
tinct any  letter  of  the  Continental  OH  Com- 
pany wad  immaterial  and  Irrelevant  to  the  is- 
sues of  the  pleadings.  The  Judgment  must 
be  affirmed. 

PEMBERTON,  O.  X,  concurs. 


OB  HoDt.  87) 

WHEELER  et  aL  ▼.  JONES  et  al. 
(Supreme  Court  of  Montana.     April  22,  1895.) 

RepLEVIH— JCDOMENT. 

Where  in  replevin  on  a  verdict  "We,  the 
Jury,  find  for  defendant"  a  judgment  for  de- 
fendant is  rendered  for  a  return  of  the  proper- 
ty, plaintiff  cannot  complain  that  the  verdict 
was  not  in  the  alternative. 

Appeal  from  district  court.  Cascade  county4 
O.  H.  Benton,  Judge. 

Action  by  Hayden  W.  Wheeler  and  others 
against  W.  A.  Jones  and  others.  There  was 
a  judgment  for  defendants,  and  plaintiffs  ap- 
p^.    AfDrmed. 

Donovan  &  Lyter,  for  appellanta  Leslie  & 
Downing,  for  respondents. 


PEMBERTON,  O.  J.  This  is  an  action  of 
replevin.  Plaintiffs  In  their  complaint  state 
that  they  are  the  owners,  and  entitled  to  the 
p«s8ession,  of  a  large  amount  of  jewelry, 
which  they  allege  defendants  to  be  In  the 
wrongful  possession  of.  All  the  material  al- 
legations of  the  complaint  are  denied  by  the 
answer.  It  appears  from  the  record  that  the 
sheriff  was  only  able  to  find  In  the  possession 
of  the  defendants  a  portion  of  the  jewelry 
claimed  by  plaintiffs.  The  articles  he  did 
find  and  take  possession  of  he  turned  over  to 
the  plaintiffs,  the  defendants  falling  to  give 
the  necessary  undertaking  to  hold  possession 
thereof  pending  the  suit.  The  case  was  tried 
to  a  Jury.  The  verdict  of  the  jury  Is  as  fol- 
lows: "We,  the  Jury,  find  for  the  defend- 
ants." This  verdict  was  rendered  on  the  22d 
day  of  March,  1893,  at  the  March  term  of  the 
district  court  On  the  23d  day  of  March, 
1893,  the  clerk  entered  Judgment  on  said  ver- 
dict In  favor  of  defendants  for  costs.  On  the 
4th  day  of  April  thereafter,  and  during  the 
March  term  of  the  court,  on  motion  of  the 
defendants,  without  notice  to  plaintiffs,  the 
court  entered  a  Judgement  in  the  case,  modify- 
ing said  Judgment  entered  by  the  clerk,  in 
effect  directing  the  return  of  the  property 
which  the  sheriff  had  taken  from  the  de- 
fendants and,  delivered  to  the  plaintiffs.  On 
the  same  day  plaintiffs  filed  a  motion  to  va- 
cate and  set  aside  said  amended  or  modified 
Judgment  This  motion,  It  seems,  was  per- 
mitted to  go  over,  without  action  thereon  by 
the  court,  to  the  July  term  of  the  court  in 
said  year.  On  the  19th  day  of  July  of  said 
year,  and  during  the  regular  July  term  of  the 
court  said  motion  was  heard,  and  by  the 
court  sustained,  and  said  modified  Judgment 
was  vacated,  seemingly  because  it  had  been 
entered  without  notice.  Thereafter  notice  of 
motion  to  modify,  the  clerk's  judgment  was 
given,  and  on  the  24th  day  of  July,  during 
said  July  term  of  the  court,  the  same  was 
heard,  counsel  for  both  parties  being  present 
and  by  the  court  sustained,  and  the  same 
amended  Judgment  was  entered  which  bad 
been  vacated  by  the  court  To  this  a.ctloa  of 
the  court  the  plaintiffs  excepted,  and  appeal 
from  the  modified  Judgment  so  rendered. 
The  appellants  contend  that  the  court  had  no 
authority,  on  the  verdict  rendered,  to  enter 
Judgment  for  the  return  of  the  property  tak- 
en by  the  sheriff  from  the  defendants,  and 
delivered  to  the  plaintiffs.  The  contention 
of  the  appellants  is  that,  as  the  verdict  did 
not  find  for  a  return  of  the  property,  the 
court  had  no  authority  to  render  judgment 
for  a  reiturn  thereof.  Under  our  statute  (sec- 
tion 2T7,  Code  Civ.  Proc.),  a  failure  to  find 
all  the  facts  that  should  be  found  by  a  Jury 
does  not  Invalidate  the  verdict  Miles  v.  Ed- 
sall,  7  Mont  185,  14  Pac  701.  In  Sumner  v. 
Cook,  12  Kan.  162,  a  case  Involving  quite  all 
the  facts  and  circumstances  disclosed  by  this 
record,  and  where  the  verdict  was  exactly 
like  the  one  In  this  case,  Mr.  Justice  Brew^, 
delivering  the  opinion  of  the  court,  says: 
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"Two  questions  are  in  this  case.  The  action 
iu  the  district  court  was  one  of  replevin. 
The  property  had  been  delirered  to  the  plain- 
tiff. The  verdict  was  for  the  defendants. 
The  Judgment  entered  was  that  defendants 
recover  their  costs.  At  the  same  term,  on 
motion  of  defendants,  the  judgment  was  mod- 
ified 80  as  to  include  a  return  of  the  prop- 
erty. Upon  the  verdict  the  defendants  were 
entitled  to  such  judgment  Kayser  v.  Bauer, 
5  Kan.  211.  A  failure  of  the  jury  to  find  the 
value  did  not  invalidate  the  verdict  or  pre- 
vent a  judgment  for  the  return.  Marix  v. 
Franie,  9  Kan.  132.  The  court  had  the  pow- 
er upon  motion  to  modify  the  judgment. 
Code,  a  508,  569.  The  grounds  for  the  modi- 
fication are  not  disclosed  in  the  motion  nor 
the  record,  and  we  must  therefore  presume 
them  sufficient  How  the  error  in  the  judg- 
ment happened  we  are  not  informed,  and 
must  therefore  presume  It  was  from  a  mis- 
talie  or  omission  of  the  clerk,  which  the 
court  had  power  to  correct  by  motion.  Both 
parties  appeared,  and  were  heard  by  counsel 
on  the  motion.  No  advantage  was  therefore 
talcen,  and  no  error  Is  apparent  in  the  ruling." 
In  Anderson  v.  O'Laughlin,  1  Mont  81,  where 
there  was  a  general  verdict  for  the  defend- 
ant, in  a  case  like  the  one  at  bar,  the  court 
say:  "We  see  no  error  on  the  face  of  the 
record  before  us  of  which  appellant  has  a 
riglit  to  complain.  He  is  not  Injured  by  the 
form  of  the  verdict  The  respondent  might 
complain  that  the  jury  failed  to  find,  in  their 
verdict  the  value  of  the  property;  that  he 
was  entitled  to  a  return  thereof,  and  to  as- 
sess his  damages;  but  the  appellant  cannot. 
Upon  a  general  verdict  for  defendant  upon 
these  Issues,  under  our  statute,  as  well  as  at 
common  law,  an  order  for  return  and  judg- 
ment for  costs  followed  as  a  matter  of 
course."  See,  also,  Lavelle  v.  Lowry,  5 
Mont.  498,  6  Pac.  337;  Waldman  v.  Broder, 
10  Cal.  379;  Campbell  v.  Jones,  38  Cal.  507; 
Pico  V.  Pico,  56  Cal.  453.  That  the  verdict 
was  irregular  and  incomplete,  and  that  the 
judgment  was  not  in  the  alternative  for  the 
return  of  the  property,  or  the  value  thereof, 
were  matters  of  which  the  defendants  might 
complain;  but  we  fail  to  see  how  the  plain- 
tiffs could  be  injured  on  account  of  said  ir- 
regularities or  aefects.  Cobbey,  Repl.  S  1108, 
and  authorities  cited.  We  think  the  judg- 
ment should  be  affirmed;  and  it  is  so  or- 
dered. .  Affirmed. 

DE  WITT  and  HUNT,  JJ.,  concur. 


<16  .Moot.  66) 

HELENA  STEAM-HEATING  &  SUPPLY 

CO.  V.  WELLS  et  al. 
(Supreme  Court  of  Montana.  April  15,  1895.) 
LiBB  yon  MaTBBIALS— TlMB  OP  Deuveht  —  RoN- 
Kiso  Account — Qdestions  fob  Jcbv. 
1.  In  an  action  against  a  contractor  and 
the  owner  of  property  to  foreclose  a  mechanic's 
lion  for  njaterinl  furnished  the  contractor  nnder 
an  agreement  the  jury  specially  found  that  the 


contractor  was  to  notify  plaintiff  into  which 
particular  contract  he  put  the  material  sold  at 
a  particular  time;  that  the  contractor  had  the 
right  to  furnish  the  material  himself,  or  buy  it 
from  others  thon  plaintiff;'  that  each  day's  or- 
der made  by  the  contractor  on  the  plaintiff  was 
due  when  the  material  was  deUvered,  and  was 
not  a  separate  and  independent  contract  from 
orders  made  upon  every  other  day;  that  plain- 
tiff furnished  the  material  without  a  sperific 
agreement  aa  to  tht  amount  to  be  furnished. 
and  was  to  furnish  it  whenever  required;  and 
that  there  was  a  ninnine  account  under  which 
the  orders  were  filled.  Seld,  that  the  materials 
were  delivered,  under  one  contract  and  the  de- 
Uvery  dated  from  the  day  of  the  delivery  of 
the  last  item. 

2.  The  questions  whether  material  furnigii- 
ed  was  furnished  under  separate  contracts,  and 
whether  it  was  furnished  under  a  running  ac- 
count are  questions  for  the  jury. 

3.  A  law  providing  that  in  nn  action  to  en- 
force mechanics'  or  other  liens,  plaintiff  shall,  if 
successful,  recover  a  reasonable  attorney's  fee 
and  costs,  is  constitutional.  De  Witt  J.,  dis- 
senting. 

Appeal  from  district  court,  Lewis  and  Clarke 
connty;   William  H.  Hunt  Judge. 

Action  by  the  Helena  Steam-Heating  &.  Sup- 
ply Company  against  Laura  J.  Wells  and  an- 
other. From  a  judgment  for  plaintiff,  defend- 
ants appeal.    Affirmed. 

This  is  an  action  to  foreclose  a  mechanic's 
lien.  The  Issues  were  tried  with  a  Jury. 
Special  findings  of  fact  were  submitted  and 
made  by  the  jury,  and  a  general  verdict  for 
plaintiff  returned.  The  findings  of  fact  sub- 
mitted to  and  returned  by  the  jury  are  as 
follows:  "(1)  Was  there  a  general  arrange- 
ment between  O'Brien  and  the  plaintiff  by 
which  O'Brien  was  to  notify  the  plaintiff  In- 
to which  particular  conttaet  he  was  to  put  the 
material  sold  at  any  particular  time?  An- 
swer: Yes.  William  A.  Chessman,  Foreman. 
(2)  Did  O'Brien  have  the  right  under  the  con- 
tract, to  furnish  the  material  himself,  or  buy 
It  elsewhere  than  from  the  pbilntlff?  An- 
swer: Yes;  to  buy  wherever  he  pleased. 
Wm.  A.  Chessman,  Foreman."  "(5)  Was  each 
day's  order  made  by  O'Brien  on  the  plaintiff 
due  when  the  material  ordered  was  deliv- 
ered? Answer: "  Yes.  Wm.  A.  Chessman. 
Foreman.  (6)  Was  each  day's  order  made  by 
O'Brien  upon  the  plaintiff  a  separate  and  In- 
dependent contract  from  the  orders  made  up- 
on every  other  day?  Answer:  No.  Wm.  A. 
Chessman,  Foreman.  (7)  Do  you  find  that 
the  plaintiff  furnished  the  material  without  or 
with  any  specific  agreement  as  to  the  amount 
to  be  furnished  to  O'Brien  for  the  Wells 
plant?  Answer:  No  specific  agreement  Wm. 
A.  Cbesstuan,  Foreman.  (8)  Do  you  find  that 
there  was  an  understanding  from  the  com- 
mencement that  the  work  should  be  done  or 
the  material  furnished  by  plaintiff  whenever 
required?  Answer:  Whenever  required.  Wm. 
A.  Chessman,  Foreman.  (9)  Do  you  find  that 
there  was  a  running  account  between  O'Brien 
and  the  plaintiff  under  which  the  orders  were 
filled,  or  do  you  find  they  were  filled  'under 
separate,  independent  contracts  governing 
each  other.  Answer:  Filled  under  running 
account    Wm.  A.  Chessman,  Foremnu.    (lu) 
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Do  you  flnd  that  all  the  material  charged 
went  Into  the  furnace  plant?  Answer:  All 
but  three  valves.  Wm.  A.  Chessman,  Fore- 
man." The  court  adopted  the  findings  of  fact 
by  the  jury,  and  rendered  judgment  In  favor 
of  the  plaintiff  for  the  amount  of  the  verdict, 
and  iov  $100  as  attorney's  fee,  and  costs. 
The  defendants  appeal  from  the  judgment. 

McConnell,  Clayberg  &  Gum  and  O.  W.  Mc- 
Connell,  for  appellants.  Walsh  &  Newman, 
for  respondent 

PEMBERTON,  C.  J.  (after  stating  the 
facts).  The  evidence  upon  which  the  find- 
ings were  made  Is  not  before  this  court. 
There  is  nc  contention  that  the  evidence  did 
not  warrant  the  findings.  The  appellants 
-contend  that,  under  the  findings  of  the  jury, 
the  court  erred  In  rendering  Judgment  for  the 
plaintiff  in  the  sum  of  ?582.77,  and  for  flOO 
attorney's  fee,  with  costs  of  suit  It  Is  con- 
tended by  appellants  that  only  one  Item  of 
the  materials  for  which  a  lien  is  claimed, 
amounting  to  24  cents,  was  sold  and  deliv- 
ered by  plaintiff  within  45  days  before  the  fil- 
ing of  the  notice  of  lien,  and  that  all  the  other 
materials  In  suit  were  sold  and  delivered  un- 
der separate  orders  or  contracts,  and  were  all' 
■delivered  more  than  45  days  before  filing  the. 
ilen,  and  that  such  several  orders  did  not. 
constitute  one  continuing  contract  The  ap- 
pellants contend  that  the  findings  of  the  jury 
numbered  2,  5,  7,  and  8  establish  the  claim, 
tlmt  the  materials  were  furnished  under  sep- 
■  arate  orders  or  contracts.  We  think  finding  No. 
2,  while  it  is  to  the  effect  that  O'Brien  might 
furnish  the  materials  himself,  or  procure 
them  elsewhere  than  of  plaintiff,  does  not  In; 
any  wise  tend  to  show  that  what  materials  he 
.did  procure  from  plaintiff  were  not  furnished 
under  a  continuing  contract  or  understanding. 
Finding  No.  5  is  to  the  effect  that  each  day's 
•orders  for  material  were  due  on  delivery.  We 
think  that  this  merely  means  that  there  was 
no  specific  agreement  for  time.  This  does 
not  preclude  the  presumption  that  time  or 
■credit  was  understood  to  be  Intended  by  the 
■parties  from  the  nature  of  the  contract,  and 
-the  custom  of  dealing  between  the  parties. 
Finding  No.  7  is  to  the  effect  that  there  was 
no  specific  agreement  between  O'Brien  and 
plaintiff  as  to  the  amount  of  material  to  be 
famished.  This  finding  In  no  way  removes  or 
'tends  to  remove  the  presumption  that  what- 
ever was  furnished,  regardless  of  amount, 
should  be  considered  as  delivered  under  a 
continuing  contract  or  agreement  Finding 
No.  8  la  to  the  effect  that  there  was  an  un- 
derstanding from  the  commencement  between 
■plaintiff  and  O'Brien  that  the  work  should  be 
done  or  the  material  furnished  from  time  to 
time,  as  required  by  the  nature  and  necessi- 
ties of  the  job  O'Brien  was  engaged  in  per- 
forming. This  finding,  instead  of  supporting 
the  theory  of  appellants,  we  thiniiL,  supports 
the  Idea  that  the  understanding  between 
jplaintUt  and  O'Brien  was  that  the  materials 


were  to  be  furnished  as  needed.  In  the  con)- 
pletlon  of  O'Brien's  Job,  and  charged  In  one 
account,  to  be  settled  for  when  all  the  ma- 
terial necessary  had  been  furnished.  If  this 
were  tlie  understanding,  it  would  make  the 
delivery  of  the  materials  one  contract,  re- 
gardless of  the  fact  that  they  were  delivered 
upon  different  days.    Jones,  Liens,  §  1435. 

Appellants  contend  that  findings  Nos.  6  and 
9  were  conclusions  of  law,  and  ,sbouId  not 
hare  been  submitted  to  the  Jury.  We  do  not 
think  so.  They  were  questions  of  fact,  and 
were  properly  submitted.  See  Phil.  Mecb. 
Liens,  i  326,  and  authorities  cited;  Jones, 
Liens,  §  1449,  and  authorities  cited;  Turner 
V.  Wentworth,  119  Mass.  459.  Some  of  the 
authorities  hold  it  to  be  error  to  refuse  to  sub' 
mit  the  question  to  the  Jury  whether  the  ma- 
terials in  such  cases  were  delivered  under  an 
entire  contract  or  under  separate  ones.  PhIL 
Mech.  Liens,  J  326.  We  think  the  proper  rule 
to  be,  and  the  one  supported  by  ample  au- 
thority, that  when  all  the  Items  In  the  ac- 
count relate  to  one  transaction,  and  Is  be- 
tween the  same  parties,  it  constitutes  a  con- 
tinuous account,  regardless  of  different  times 
of  deliveix  and  dates  from  the  day  of  the  last 
item.  See  Phil.  Mech.  Liens,  §§  225,  226; 
Lamb  V.  Hanneman,  40  Iowa,  41;  Kearney. 
T.  Wurdeman,  33  Mo.  App.  447;  Jones,  Liens, 
{  1435.  When  it  is  Inferable  from  the  evi- 
dence that  the  materials  were  furnished  under 
one  contract,  a  mechanic's  lien  Is  enforceable 
for  ail  the  Items  of  the  account  Fulton  Iron 
Works  V.  North  Cedar  Creek  Mining  &  Smelt- 
ing Co.,  80  Mo.  265.  We  are  aware  thkt  the 
.authorities  hold  tliat,  where  materials  are  de- 
livered under  separate  and  distinct  contracts, 
the  lien  should  be  filed  within  the  time  pre- 
scribed by  the  statute  after  the  delivery  under 
each  of  such  contracts.  But  when  the  ques- 
tion has  been  submitted  to  a  Jury,  and  they 
find  that  the  materials  were  delivered  under 
one  entire  contract,  and  not  under  separate 
ones,  and  the  court  adcqpts  such  finding,  and 
renders  judgment  In  accordance  therewith, 
we  must  presume  that  such  question'  was 
properly  submitted,  that  there  was  sufficient 
evidence  to  support  such  finding,  and  that  the 
Judgment  is  supported  thereby. 

The  appellantscontendtliatjudgmentshould 
not  have  been  rendered  in  any  event  for  $100 
as  attorney's  fee,  because  he  says  the  law  of 
the  state  which  gives  to  the  court  power  to 
enter  judgment  for  attorney's  fees,  as  costs, 
in  cases  like  the  one  at  bar,  is  unconstitution- 
al. This  question  was  ably  presented  to  this 
court  in  Wortman  v.  Kltinschmidt,  12  Mont. 
316,  30  Pac.  280,  upon  the  same  authorities 
now  cited  by  counsel  in  their  briefs.  The 
majority  of  the  court  In  an  able  and  learned 
opinion  by  Mr.  Chief  Justice  Blake,  held  the 
law  In  question  to  be  constitutional.  The  au- 
thorities cited  are  not  uniform  or  harmonious. 
There  Is  a  conflict  between  able  authorities 
on  the  question.  In  addition  to  Wortman  v. 
Kleinschmidt,  supra,  see  Railroad  Co.  v.  Ellis 
(Tex.  Sup.)  18  S.  W.  723.    Without  expressing 
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any  optnloti  as  to  how  the  court  would  view 
the  question  were  It  a  new  one  In  this  juris- 
diction, we  are  of  opinion  that  the  question 
should  be  regarded  as  stare  decisis.  The 
Judgment  Is  afilrmed. 

DE  WITT,  J.  (concurring  except  as  to  the 
matter  of  attorney's  fees).  I  coiicur  In  the 
Judgment  pronounced  in  this  case  In  all  re- 
spects, except  as  to  the  allowance  of  attor- 
ney's fees.  I  regret  that  I  am  not  able  to  dis- 
cover any  reason  why  I  should  depart  from 
the  view's  which  I  expressed  upon  that  sub- 
ject in  Wortman  v.  Klelnschmidt,  12  Mont 
31C,  30  Pac.  280. 

HUNT,  J.  Having  presided  at  the  trial  of 
this  case  as  Judge  of  the  district  court,  I  take 
no  part  in  the  foregoing  decision,  except  to 
concur  In  the  conclusion  of  the  Chief  Justice, 
affirming  the  case  of  Wortman  v.  Klein- 
schmldt  (Mont)  30  Pac.  280,  sustaining  the 
constitutionality  of  the  statute  taxing  a  rea- 
sonable attorney's  fee  as  costs  to  the  defend- 
ant against  whose  property  a  Uen  Is  filed, 
where  judgment  Is  rendered  for  the  plaintiff 
In  foreclosure. 

ps  Mont.  4V> 

8TACKPOLE  v.  HALLAHAN. 

(Supreme  Court  of  Montana.  April  15,  1895.) 
Elections— Certificate  or  'SovtfSA.riOK — Filino 

AND  SUFVICIBMCt. 

1.  A  person  nominated  by  a  political  con- 
vention as  a  candidate  for  county  treasurer  de- 
clined to  the  central  committee,  and  no  certifi- 
cate of  his  nomination  was  ever  filed  with  the 
county  clerk.  The  committee,  being  empower- 
ed to  fill  vacancies  on  the  ticliet,  nominated  an- 
other candidate.  The  certificate  of  the  second 
nomination  failed  to  show  the  name  of  the  per- 
son for  whom  such  candidate  was  substituted, 
the  cause  of  the  vacancy,  or  that  he  was  nomi- 
nated to  fill  a  vacancy.  Bdd.  that  as  such  de- 
fects were  not  objected  to  until  after  an  elec- 
tion in  which  no  fraud  was  charged,  and  no 
rights  appeared  to  have  been  prejudiced  there- 
by, the  nomination  would  not  oe  declared  void 
for  failnrp  to  comply  strictly  with  the  provisions 
of  Act  1889.  a  11,  12,  which  require  that  a 
candidate  declining  the  nomination  shall  so 
notify  the  officer  with  whom  his  certificate  is 
filed,  in  writing,  and  that  the  certificate  of  the 
nomination  mnde  to  fill  the  vacancy  shall  state 
"the  cause  of  the  vacancy,  •  •  •  the  name 
of  the  person  for  whom  the  new  nominee  is  to 
be  substituted,  and  the  fact  the  committee  was 
authorized  to  fill  vacancies." 

2.  The  fact  that  a  certificate  of  a  nomina- 
tion made  by  the  central  committee,  under 
pioper  authority  to  fill  vacancies  caused  by  the 
declination  of  the  former  nominee,  did  not 
state,  as  reqiured  by  Act  1889,  JS  12,  that  the 
committee  had  power  to  fill  such  vacancies, 
was  not  sufficient  to  render  the  nomination  void, 
objection  being  made  to  the  certificate,  for  the 
first  time,  of  tor  the  election. 

3.  A  certificate  of  nomination,  giving  the 
name,  address,  and  business  of  the  nominee, 
substantially  complies  with  the  provision  of  Act 
1889,  requiring  that  such  certificate  shall  give 
hU  name,  address,  and  "business  address." 

4.  The  provisions  of  the  Australian  ballot 
law  (Act  1889),  prescribing  the  facts  to  be 
stPted  in  the  certificate  of  nomination,  and  the 
manner  in  which  the  nomination  may  be  declin- 


ed, and  the  resulting  vacancy  filled,  should  not 
be  considered  mandatory,  when  the  question 
of  a  failure  to  comply  with  them  strictly  is 
raised  after  an  election,  the  fairness  of  which  is 
not  <)ue8tioned.  Price  v.  Lush  (Mont)  24  Pac. 
749,  modified. 

Appeal  from  district  court.  Deer  Iiodge 
county;   Theodore  Brantley,  Judge. 

Action  by  B.  S.  Stackpole  against  D.  F. 
Hallahan,  contesting  the  election  of  the  de- 
fendant to  the  office  of  treasmer  of  Deer 
Lodge  cotmty.  From  a  judgment  declaring 
the  election  void  as  to  such  office,  both  plain- 
ticr  and  defendant  appeal.  Reversed,  and 
judgment  entered  declaring  the  defendant 
elected. 

This  Is  an  election  contest  a  statutory  pro- 
ceeding brought  by  B.  S.  Stackpole,  asking 
that  it  be  determined  that  he,  and  not  D.  F. 
Hallahan,  was  elected  treasurer  of  Deer 
Lodge  county,  at  the  general  election  In  No- 
vember, 1894.  It  was  deto'mined  by  the  dis- 
trict court  that  neither  Stackpole  nor  Halla- 
han was  elected.     Each  party  appeaU. 

For  convenience  in  this  statement  and  tn 
the  opinion  below.  Instead  of  speaking  of  the 
parties  as  appellant  or  respondent,  or  con- 
testant or  contestee,  we  will  simply  use  their 
personal  names.  The  case  was  tried  to  the 
court  without  a  jiu7.  Very  ample  findings  of 
fact  and  conclusions  of  law  were  made  by 
the  court  There  is  no  question  here  as  to 
the  evidence,  and  our  consideration  of  the 
case  is  simply'  whether  the  Judgment  upon  the 
findings  was  correct  The  facts,  as  they  ap- 
pear in  the  findings,  are  as  follows:  At  a 
convention  of  the  Republican  party  of  Deer 
Lodge  county,  held  September  1,  1894,  Stack- 
pole  was  nominated  for  county  treasurer.  A 
certificate  of  his  nomination  was  duly  filed 
with  the  county  clerk  and  recorder.  No  ques- 
tion is  made  as  to  his  certificate.  The  Peo- 
ple's party  of  Deer  Lodge  county  regularly 
held  their  convention  on  the  23d  day  of  Jtine, 
1804.  That  convention  duly  nominated  J.  R. 
Whitmire  for  county  treasurer.  No  certifi- 
cate of  Whitmlre's  nomination  was  ever  mnde 
by  the  officers  of  the  convention,  or  filed  with 
the  county  clerk.  That  convention  named  a 
county  central  committee.  It  also  passed  a 
resolution  authorizing  that  committee  to  fill 
any  and  all  vacancies  on  the  ticket  of  the 
People's  party  for  county  officers  that  then  ex- 
isted, or  that  might  thereafter  occur  from  any 
cause.  No  certificate  of  WhltmUre's  nomina- 
tion being  filed,  he  declined  to  be  a  candi- 
date for  county  treasurer,  and  notified  the 
county  committee  of  his  declination  of  said 
nomination,  and  his  reftisal  to  be  a  candidate. 
The  county  committee  thereupon  duly  met  on 
September  5,  1894.  The  whole  committee 
was  present  They  met  for  the  purpose  of 
nominating  a  candidate  of  their  party  for  the 
office  of  county  treasurer,  to  fill  the  vacancy 
caused  by  the  declination  of  Whitmire.  At 
that  meeting  D.  F.  Hallahan  was  nominated 
for  the  office  of  county  treasurer,  to  fill  the 
vacancy.    The  chairman  and  secretary  of  tbe 
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committee  were  duly  instmcted  to  file  the 
proper  certificate  of  his  nomination.  They 
thereupon  made  and  filed  with  the  county  re- 
corder the  following  certificate:  "Deer  Lodge, 
Mont,  10/3,  '94.  At  a  regular  meeting  of  the 
county  central  committee  of  the  People's  party 
of  Deer  Lodge  Co.,  held  at  Anaconda,  Mont, 
Sept.  5th,  1894,  the  following  nominations 
were  made  for  county  treasurer:  D.  F.  Hal- 
lahan,  of  Anaconda,  Mont.,  wholesale  liquor 
dealer.  For  county  surveyor,  J.  P.  Mitchell, 
of  Deer  Lodge,  Mont,  suivoyor  and  assayer. 
Chairman,  Dr.  A.  H.  Mitchell,  physician,  Deer 
Lodge,  Mont  K  B.  Hasford,  booklteeper, 
Anaconda,  Mont  E.  B.  Hasford,  Sec.  A.  H. 
Mitchell,  Chairman."  This  was  filed  on  Oc- 
tobtr  3d,  within  the  time  required  by  law. 
The  clerk  and  recorder  of  Deer  Lodge  county 
made  up  the  official  ballot  for  use  at  said 
election  from  the  nominations  on  file  in  his 
office.  On  that  ballot  he  placed  the  names 
of  E.  S.  Stackpole,  Republican;  D.  F.  Halla- 
han.  Populist;  and  .Tames  B.  McMaster,  Dem- 
ocrat—as candidates  for  county  treasurer; 
also  all  the  candidates  of  the  difterent  par- 
ties for  rarloua  offices.  He  caused  the  same 
to  be  published  daily  for  more  than  10  con- 
secutive days  immediately  prior  to  the  said 
election,  In  the  Anaconda  Standard,  a  daily 
newspaper  of  general  circulation,  published  In 
the  county.  Stackp<>Ie  had  knowledge  of  this 
pnblication.  Hallahan's  name  was  printed 
on  the  official  ballot  used  at  that  election,  and 
his  name  was  not  written  thereon  by  any 
elector.  At  that  election  Stackpole  received 
1,554  votes;  Hallahan,  1,794;  and  McMaster, 
1,181.  All  these  ballots  were  duly  and  regu- 
larly counted  and  canvassed,  and  the  returns 
duly  made  to  the  clerk  and  recorder  within 
the  time  allowed  by  law.  They  were  counted 
and  tabulated  by  the  canvassing  board,  which 
declared  that  Hallahan  had  received  the  high- 
est number  of  votes  for  county  treasurer,  and 
declared  him  elected,  and  issued  him  a  proper 
certificate.  Hallahan  qualified  for  taking  said 
office  by  filing  his  oath  and  bond.  The  Re- 
publican party.  People's  party,  and  Democrat- 
ic party  are  each  political  organizations  exist- 
ing in  said  county.  The  business  of  D.  F. 
Hallahan  Is  that  of  wholesale  liquor  dealer, 
and  his  residence  and  business  address  is  Ana- 
conda, Mont.  The  business  of  the  chairman 
of  the  county  committee  of  the  People's  party 
Is  that  of  physician.  His  name  is  A.  H. 
Mitchell,  and  his  business  address  and  resi- 
dence is  Deer  Lodge,  Mont.  The  business  of 
the  secretaiy  of  the  committee,  B.  B.  Hasford, 
Is  that  of  bookkeeper,  and  his  business  address 
and  residence  is  Anaconda,  Mont.  Contestant, 
E.  S.  Stackpole,  resides  at  the  town  of  Deer 
Lodge,  which  was  his  business  address,  and 
bin  business  was,  at  the  time  said  convention 
was  held  and  certificate  filed,  that  of  Justice  of 
the  peace.  That  the  residenceof  the  chairman 
of  the  said  Republican  convention  was  Ana- 
conda. Mont;  his  business,  merchant;  bis 
business  address.  Anaconda,  Mont  That  the 
residence  of  the  secretary  of  said  Republican 
v.40i>.no.2 — 6 


convention  was  Deer  Lodge,  Mont.;  his  busi- 
ness, hotel  clerk;  his  business  address.  Deer 
Lodge,  Mont. 

Upon  these  findings  the  court  filed  the  fol- 
lowing conclusions  of  law:  "(1)  That  the  con- 
testee,  D.  F.  Hallahan,  was  not  nominated  for 
the  office  of  treasurer  of  Deer  Lodge  county, 
Mont,  to  be  voted  on  as  a  candidate  at  the 
general  election  held  for  county  and  other 
offices  in  the  state  of  Montana,  on  November 
6,  1894,  by  any  convention  of  delegates  repre- 
senting a  iiarty  or  principle,  nor  by  any  com- 
mittee duly  authorized  for  that  purpose  by 
such  a  convention,  nor  by  the  electors  of  said 
county.  (2)  That  the  name  of  the  said  Hal- 
lahan was  Improperly  printed  upon  the  official 
ballot  prepared  for  said  election  by  the  clerk 
and  recorder  of  said  Deer  Lodge  county.  (3) 
That  the  said  Hallahan  was  not  elected  to  the 
said  office  of  treasurer  of  Deer  Lodge  county 
at  said  election,  and  Is  therefore  not  entitled 
to  hold  said  office.  (4)  That  E.  S.  Stack- 
pole,  the  contestant,  did  not  receive  the  high- 
est number  of  legal  votes,  and  is  therefore  not 
entitled  to  be  declared  elected,  nor  to  hold 
said  office  of  treasurer  for  said  county  of  Deer 
Lodge.  (5)  That  no  other  candidate  or  per- 
son received  any  greater  number  of  vot^ 
than  the  said  E.  S.  Stackpole,  and  there  is 
therefore  no  other  person  entitled  to  be  de- 
clared elected  or  to  hold  said  office.  (6)  That 
no  one  was  elected  to  the  office  of  treasurer 
of  Deer  Lodge  county  at  the  general  election 
held  for  county  and  other  officers  in  the  state 
of  Montana  on  November  6,  1894,  and  said 
election  was  void  as  to  said  office.  Let  judg- 
ment be  entered  accordingly,  each  party  pay- 
ing his  own  costs."  Judgment  was  then  en- 
tered that  neither  Stackpole  nor  Hallahan  had 
been  elected  treasurer  of  Deer  Lodge  county. 
As  noted  above,  each  party  appeals. 

The  portions  of  sections  11  and  12  of  the 
act  of  March  13,  1889,  commonly  called  the 
"Australian  Ballot  Law,"  which  are  applica- 
ble to  this  contention,  areas  follows: 

"Sec.  11.  Whenever  any  person  nominated 
for  public  office,  as  In  this  act  provided,  shall, 
at  least  twenty  days  before  election,  •  •  • 
in  a  writing  signed  by  him,  notifying  the  of- 
ficer with  whom  the  certificate  nominating 
him  is  by  this  act  required  to  be  filed,  that 
he  declines  such  nomination,  such  nomina- 
tion shall  be  void.    •    •    • 

"Sec.  12.  Should  any  person  so  nominated 
die  before  the  printing  of  the  tickets,  or  decline 
the  nomination,  as  In  this  act  provided,  or 
should  any  certificate  of  nomination  be  or 
become  insufficient  or  Inoperative  from  any 
cause,  the  vacancy  or  vacancies  thus  occa- 
sioned may  be  filled  in  the  manner  required 
for  original  nominations.  If  the  original  nom- 
toatlon  was  made  by  a  party  convention 
which  had  delegated  to  a  committee  the  pow- 
er to  fill  vacancies,  such  committee  may,  up- 
on the  occurring  of  such  vacancies,  proceed 
to  fill  the  same.  The  chairman  and  secretary 
of  such  committee  shall  thereupon  make  and 
file  with  the  proper  officer  a  certificate  set- 
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ting  forth  the  cause  of  the  vacancy,  the 
name  of  the  person  nominated,  the  office 
for  which  be  was  nominated,  the  name  of 
the  person  for  whom  the  new  nominee  is  to 
be  substituted,  the  fact  that  the  committee 
was  authorized  to  fill  vacancies,  and  such 
further  Information  as  is  required  to  be  given 
in  an  original  certificate  of  nomination.  The 
certificate  so  made  shall  be  executed  in  the 
manner  prescribed  for  the  original  certifi- 
cate of  nomination,  and  shall  have  the  same 
force  and  effect  as  an  original  certificate  of 
nomination.  When  such  certificate  shall  be 
filed  with  the  secrel^iry  of  the  state,  he  shall, 
in  certifying  the  nominations  to  the  various 
county  clerks,  insert  the  name  of  the  person 
who  has  thus  been  nominated  to  fill  a  vacan- 
cy in  place  of  that  of  the  original  nominee. 
And  in  the  event  that  he  has  already  sent 
forth  his  certificate,  he  shall  forthwith  cer- 
tify to  the  clerks  of  the  proper  counties,  the 
name  and  description  of  the  person  so  nom- 
inated to  fill  a  vacancy,  the  office  he  is  nom- 
inated for,  the  party  or  political  principle  he 
represents,  and  the  name  of  the  person  tac 
whom  such  nominee  Is  substituted." 

The  People's  party  convention  delegated  to 
Its  county  committee  power  to  fill  vacancies 
on  the  People's  party  county  ticket.  The 
county  committee  filled  the  vacancy  caused 
by  the  declination  of  Whitmire  by  nominating 
Hallahan,  and  by  filing  a  certificate  of  his 
nomination  with  the  county  clerk.  That 
certificate  was  defective;  and  did  not  com- 
ply with  the  provisions  of  said  sections  11 
and  12,  in  the  particulars  as  follows,  which  we 
will  note  seriatim:  (1)  Whitmire  did  not  "de- 
cline the  nomination  as  In  this  act  provided." 
Section  12.  To  decline  a  nomination  as  in  the 
act  provided  is  to  notify,  in  writing  signed 
by  the  party  declining,  "the  officer,  with 
whom  the  certificate  nominating  him  is  by 
the  act  required  to  be  filed,  that  he  declines 
such  nomination."  Section  11.  (2)  Halla- 
han's  certificate  itself  does  not  show  that  he 
was  nominated  to  fill  a  vacancy.  (8)  The  cer- 
tificate does  not  set  forth  the  cause  of  the 
vacancy.  (4)  The  certificate  does  not  give 
the  name  of  the  person  for  whom  Hallahan 
was  to  be  substituted.  (5)  The  certificate 
does  not  set  forth  that  the  committee  had  au- 
thority to  fill  the  vacancy.  (6)  The  certificate 
does  not  set  forth  in  direct  language  the  busi- 
ness address  of  Hallahan.  (7)  The  certificate 
does  not  set  forth  In  direct  language  the 
business  address  of  the  chairman  or  the  sec- 
retary of  the  People's  party  committee.  In 
these  seven  items,  in  making  and  filing  of 
Hallaban's  certificate.  It  did  not  technically 
comply  with  the  provisions  of  sections  11  and 
12  of  the  Australian  ballot  law.  For  these 
reasons  the  district  court  held  that  Hallahan 
was  not  nominated,  and,  not  being  nominated, 
was  not  elected,  treasurer  of  Deer  Lodge 
county. 

W.  H.  Trlppett  and  Rodgers  &  Rodgers,  for 
plaintiff.  Word  &  Smith  and  T.  O'lieaiy,  for 
defendant 


DE  WITT,  J.  (after  stating  the  facto).  We 
are  of  opinion  that  the  learned  judge  of  the 
district  court  was  Justified  in  holding,  as  be 
did,  as  to  Hallaban's  certificate  In  this  case, 
on  the  authority  of  Price  v.  Lush,  10  Mont. 
61,  24  Pac.  749.  We  are  also  of  opinion  that, 
while  the  judgment  in  Price  v.  Lush  was 
perhaps  correct,  the  doctrine  of  that  case 
must  be  modified  in  some  respects.  Price  v. 
Lush  was  one  of  the  pioneer  American  de- 
cisions upon  the  Australian  ballot  law,  and 
at  the  time  of  Its  rendition  no  American  au- 
thority was  at  the  command  of  this  court. 
As  to  the  decision  of  Price  v.  Lush,  perhaps 
we  may  remark  that  we  are  wiUlng,  In  the 
language  of  Mr.  Justice  Field  In  the  case  of 
Barden  v.  Railroad  Co.,  154  U.  S.  322,  14  Sup. 
Ct  288,  to  "take  the  responsibility  of  any 
conflict  with  the  views  now  expressed.  It  is 
more  important  that  the  coiurt  should  be  right 
upon  later  and  more  elaborate  consido'atlon 
of  the  casi  than  consistent  with  previous 
declarations.  Those  doctrines  only  will  even- 
tually stand  which  bear  the  strictest  examina- 
tion and  the  test  of  experience."  In  what 
respect  we  shall  modify  the  decision  of  Price 
T.  Lush  win  appear  as  we  treat  the  case  be- 
fore us.  We  shall  proceed  to  examine  the 
defects  in  Mr.  Hallaban's  certificate,  as  they 
are  set  forth  and  numbered  in  the  statement 
preceding  this  opinion,  ,and  shall  state  our 
views  as  to  what  should  be  the  result  of  these 
defects  when  they  are  brought  to  the  con- 
sideration of  the  court  at  the  time  and  under 
the  facts  and  circumstances  shown  by  a 
court's  finding  of  facts  in  this  case. 

1.  It  Is  true  that  Whitmire  did  not  decline 
his  nomination  in  the  manner  provided  by 
sections  11  and  12  of  the  Anstralian  ballot 
law.  Tliat  statute  provides  that  a  written 
declination  shall  be  filed  with  the  officer  with 
whom  the  certificate  of  nomination  of  such 
person  declining  is  required  to  be  filed. 
The  county  clerk  Is  that  officer  in  this  case. 
But  Whitmlre's  certificate  of  nomination  had 
never  been  filed.  He  refused  the  nomination 
before  the  time  expired  in  which  his  certif- 
icate must  be  filed.  The  county  clerk  had 
no  evidence  filed  with  him  showing  that 
Whitmire  had  been  nominated.  He  officially 
knew  nothing  about  Whltmire's  nomination. 
If  a  nominee  declines  a  nomination,  it  cer- 
tainly Is  an  expedient  provision  of  law  that 
the  officer  holding  the  official  record  of  the 
nomination  shall  have  a  formal  written  dec- 
laration of  the  declination  of  the  candidate, 
that  such  officer  may  have  substantial  au- 
thority for  leaving  a  nominee's  name  off  of 
the  ticket.  Bat  the  county  clerk  needed  no 
such  authority  In  this  case  to  leave  Whlt- 
mire's name  from  the  ticket  He  never 
would  have  put  his  name  on  the  ticket.  He 
never  had  authority  so  to  do.  What  is  the 
substantial  reason,  then,  of  requiring  the 
county  clerk  to  have  authority  to  leave  Whlt- 
mire's name  off  of  the  ticket  when  he  never 
bad  authority  to  pnt  It  on?  It  would  be  a 
ceremony  wholly  useless  to  any  one,  bene- 
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flting  no  one,  securing  no  one  any  rigbts, 
and  the  omission  of  It  working  no  one  any 
wrong.  Without  holding  fully,  In  this  re- 
spect, that  the  reason  of  the  law  ceasing  the 
law  ceases,  for  there  might  perhaps  be  cir- 
cumstances when  the  question  could  be  raised 
in  some  connections,  which  do  not  now  occur 
to  us,-  where  we  might  not  be  prepared  to 
hold  that  the  law  ceased,  yet  we  do  hold  that 
under  the  findings  of  fact  in  this  case,  which 
we  shtiU  more  fully  discuss  below,  the  omis- 
sion of  'Wbitmlre  to  file  a  declination  with 
the  county  derk  was  not  such  a  substantial 
disregard  of  the  statute  as  to  wholly  nullify 
Hallahan's  nomination,  in  consideration  of 
the  other  facts  of  this  case,  and  the  time  and 
place  and  maimer  in  which  the  objection 
was  made  for  the  first  time. 

2.  Our  Tlew  of  this  defect  No.  1  disposes 
of  defect  No.  2.  (See  statement  of  facts.) 
Hallahan's  certificate  did  not  show  that  he 
was  nominated  to  fill  a  vacancy,  but,  as  Whit- 
mire's  certificate  had  never  been  filed,  the  in- 
formation to  the  county  clerk  that  Halla- 
han's nomination  was  to  fill  a-  vacancy  was 
not  usefnl  or  Important  When  Hallahan's 
certificate  came  to  the  county  clerk  it  worked 
no  change  in  the  records  as  they  were  be- 
fore tlie  clerk.  No  nomination  having  been 
filed  with  the  connty  derk,  he  had  no  snb- 
stitntion  to  make.  Hallaban  was  not  to  be 
put  in  the  place  of  any  one  already  on  the 
records  of  the  clerk.  By  no  possibility  could 
any  one  be  injured  upon  the  records  with  the 
cietk.  Again,  was  this  such  a  substantial 
disregard  of  the  statute  as  should  nullify 
Hallahan's  nomination,  when  the  question  is 
raised  as  it  Is  in  this  case? 

Defects  3  and  4  are  that  the  certificate 
does  not  set  forth  the  cause  of  the  vacancy, 
and  does  not  give  the  name  of  the  person  for 
whom  Hallahan  was  to  be  substituted. 
These  defects  fall  nnder  the  same  view  as 
we  have  expressed  as  to  those  numbered  1 
and  2. 

5.  The  fifth  defect  is  that  the  certificate 
does  not  set  forth  that  the  committee  had  au- 
thority to  fill  the  vacancy.  This  is  true.  The 
law  requires  that  this  fact  should  be  set 
fbrth.  The  certificate  did  not  give  this  fact. 
It  was  a  fact,  however,  that  the  committee 
did  have  authority  to  fill  a  vacancy.  See  the 
facts  as  set  forth  in  the  statement  of  the 
case.  Therefore,  the  committee  having  full 
power  to  fill  the  vacancy,  is  the  fact  that 
they  did  not  state  this  in  the  certificate  such 
a  defect  as  shall  nullify  the  election,  under 
the  circumstances  before  us  in  this  case? 

C  and  7.  The  certificate  does  not  set  forth 
in  direct  language  the  business  address  of 
Hallahan,  or  that  of  the  chairman  or  secre- 
tary of  the  People's  party  committee.  The 
certificate  gives  the  name  and  the  address 
and  the  business  of  both  Hallahan  and  the 
chairman  and  secretary  of  the  committee. 
The  statute  says  that  the  certificate  shall 
give  the  business  address  also.  We  ai-e  of 
opinion  that,  when  the  name  and  business 


and  address  are  given,  it  Is  an  extremely 
technical  objection  to  say  that  the  business 
address  is  not,  in  effect,  given.  Such  are 
the  defects  In  the  certificate  of  Hallahan's 
nomination.  Technically,  these  defects  are 
In  disregard  of  the  provisions  of  sections  11 
and  12  of  the  ballot  law.  As  we  have  shown, 
and  as  we  think  would  be  accepted  by  any 
one,  none  of  these  defects  are  extremely  sub- 
stantial matters,  when  first  brought  to  the 
attention  of  a  court,  as  in  this  case.  But  we 
wish  here  to  guard  our  language,  carefully. 
We  will  state  that  it  may  be  that  there  are 
times,  circumstances,  or  places,  or  manner  of 
raising  the  question  where  and  when  the  de- 
fects described  may,  by  a  court,  be  consid- 
ered, for  some  reasons,  substantial.  But  in 
this  inquiry  we  limit  ourselves  to  the  consid- 
eration of  these  defects  as  they  are  brought 
before  the  court  at  this  time,  in  the  manner 
and  under  the  cbrcumstances,  and  in  connec- 
tion with  the  facts  as  they  appear  by  the 
findings  of  the  court  in  this  case.  We  be- 
lieve that,  from  the  point  of  view  which  we 
occupy,  and  which  the  district  court  occu- 
pied, as  we  shall  demonstrate  below,  these 
defects  in  Hallahan's  certificate  are  of  the 
nature  of  the  mint,  the  anise,  and  the  cum- 
min, and  not  of  the  weightier  matters  of  the 
law.     Gospel  of  Matthew,  c.  xxlii.  23. 

It  is  now  Important  to  note  that  the  de- 
fects in  Hallahan's  certificate  were  simply 
the  absence  of  statements  of  certain  facts, 
and  not  the  absence  of  the  existence  of  the 
facts.  While  it  is  not  stated  In  the  certificate 
to  be  the  fact,  still  it  is  the  fact,  that  Whit- 
mire  declined  his  nomination  in  the  only 
manner  practicable  for  him  to  make  bis  dec- 
lination. Also  it  is  the  fact  that  Hallahan 
was  nomhiated  to  fill  the  vacancy.  It  is 
the  fact  that  the  cause  of  the  vacancy  was 
Whitmlre's  declination.  It  is  the  fact  that 
Whitmlre  was  the  person  for  whom  Halla- 
han was  substituted.  It  is  the  fact  that  the 
committee  had  authority  to  fill  the  vacancy. 
It  Is  the  fact  that  the  business  address  of 
Hallahan  and  the  chairman  and  secretar}- 
of  the  People's  party  committee  was  the 
same  as  the  address  of  these  persons  given 
in  the  certificate.  It  is  the  fact  that  Halla- 
han was  duly  nominated  by  the  committee 
having  such  authority.  He  was  qualified  to 
hold  the  office.  He  received  1,7&4  of  the 
votes  cast,  a  plurality  of  240  over  any  other 
candidate.  The  ballots  cast  for  him  were  reg- 
ular, and  were  cast  by  legal  voters.  He  was 
the  choice  of  the  nominating  authority  of 
his  party.  He  was  the  choice  of  the  voters 
of  his  party.  His  nomination,  or  bis  certifi- 
cate of  nomination,  was  never  attacked,  un- 
til after  an  election,  the  honesty  and  fairness 
of  which  have  never  been  questioned.  There- 
fore we  come  to  this  proposition:  Under  all 
the  facts  in  this  case,  does  the  Australian 
ballot  law  contemplate  that  an  election  shall 
be  declared  null  by  reason  of  the  defects  in 
the  nominating  certificate  such  as  exist  In 
this  case?    We  think  not    in  holding  thtH 
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view,  we  are  constrained  to  depart,  to  some 
extent,  from  the  doctrine  announced  In  Price 
V.  Lush,  supra.  In  that  case  It  was  said: 
"The  statement  of  contest  points  out  many 
particulars  wherein  the  foregoing  require- 
ments of  the  statute  have  not  been  complied 
with.  Are  these  provisions  directory  'or  man- 
datory? When  this  question  Is  decided,  the 
appeal  will  be  determined."  10  Mont.  08,  24 
Pac.  749.  In  the  conclusion  of  the  opinion  It 
was  said:  "The  principle  which  has  called 
into  being^  this  law,  that  prescribes  the  con- 
ditions for  the  nominations  of  candidates  for 
office  before  the  day  of  election,  demands 
the  enforcement  of  every'  provision.'.'  10 
Mont.  72,  24  Pac.  749.  That  case  has  general- 
ly been  thought  to  hold  that  every  provision 
of  the  ballot  law  must  be  strictly  complied 
with,  or  the  election  of  a  candidate  not  so 
complying  will  be  void.  But  it  was  not  nec- 
essary to  so  bold  in  that  case.  The  case  was 
decided  upon  the  pleadings.  It  was  held  that 
the  statement  of  the  contest  was  sufficient  in 
law.  That  statement  set  forth  a  violation 
of  almost  every  provision  of  the  ballot  law. 
All  that  this  court  necessarily  held  In  that 
case  was  that  a  motion  to  quash  the  state- 
ment should  not  have  been  sustained.  But 
we  are  satisfied  that  the  decision  went  too 
far  in  holding  absolutely  (if  it  did  so,  as  gen- 
erally thought)  that  all  the  provisions  of  the 
ballot  law  are  mandatory,  to  the  extent  of 
invalidating  an  election  if  some  detail  as  to 
a  nominating  certlflcate  is  omitted.  The  law 
may  be  mandatory  in  this:  that,  as  it  re- 
-quires  certain  things  to  be  done,  if  the  dhrect 
question  arose  as  to  their  being  done  or 
left  undcme.  In  some  proceeding  to  determine 
that  question,  a  court  might  hold  that  they 
should  be  done.  As,  for  Instance,  the  issuing 
of  some  process  forbidding  the  filing  of  the 
.certificate  which  did  not  comply  with  the  law. 
Miller  V.  Pennoyer,  23  Or.  364,  31  Pac.  830. 
But  that  Is  a  different  proposition  from  hold* 
ing  that,  if  such  things  are  not  done,  the 
result  must  be  disenfrancblsementof  a  plural- 
ity or  majority  of  the  voters  of  the  district 
In  this  connection  we  cite  as  follows  from  the 
Oregon  case.  Just  above  referred  to:  "But 
however  this  may  be,  and  whatever  may  be 
the  correct  Interpretation  of  section  49,  we 
are  all  agreed  that  the  mistake,  if  it  was  a 
mistake,  in  printing  the  name  of  Mr.  Fierce 
on  the  'official  ballot,'  in  both  the  People's 
and  Democratic  groups  of  electors,  did  not 
deprive  the  voter  who  cast  such  a  ballot 
of  the  elective  franchise,  or  the  candidate  for 
whom  it  was  cast,  of  the  benefit  of  such  vote. 
Under  the  law  as  it  now  exists,  neither  a 
voter  nor  candidate  has  any  control  or  voice 
whatever  In  the  arrangement  and  publication 
of  the  names  or  forms  of  the  ballot,  and  the 
voter  is  either  compelled  to  vote  the  'official 
ballot,'  as  prepared  by  the  county  clerk,  or 
not  vote  at  all.  In  such  case,  in  the  absence 
of  an  afflrmatiye  declaration  In  the  statute 
that  a  ballot  containing  the  name  of  a  can- 
didate In  more  than  one  place  is  void,  aod 


shall  not  be  counted,  we  are  unable  to  agree 
to  the  doctrine  that  an  error  of  the  county 
clerk  in  construing  a  doubtful  provision  of 
the  law  should  disenfranchise  a  large  number 
of  voters,  who  are  in  no  way  responsible  for 
the  error  or  mistake;  and  such  is  the  effect  of 
the  decisions  imder  similar  ballot  laws.  Bow- 
ers V.  Smith  (Mo.  Sup.)  17  S.  W.  761,  20  S. 
W.  101;  Allen  v.  Glynn  (Colo.  Sup.)  29  Pac. 
670;  Northcote  v.  Pulsford,  44  Law  J.  C.  P. 
217.  The  law  is  'mandatory,'  In  the  sense 
that  It  demands  and  requires  the  county 
clerks,  hi  the  preparation  of  the  'official  bal- 
lot,' to  strictly  comply  with  all  its  provisions, 
but  not  in  the  sense  that  a  voter's  right  to 
exercise  its  elective  franchises  will  be  lost 
because  of  some  technical  mistake  of  the 
coimty  clerk  in  printing  the  names  of  candi- 
dates upon  the  ballot  Such  a  c<»istructlon  of 
the  law  would  not  only  render  the  election 
invalid  on  account  of  an  honest  mistake  of  a 
county  clerk,  but  would  open  the  door  to 
the  gravest  fraud.  It  would  place  the  power 
In  the  hands  of  a  dishonest  officer  to  disen- 
franchise the  -voters  of  his  county,  as  well  as 
cause  the  defeat  of  any  particular  candidate. 
To  defeat  the  will  of  the  people  or  a  partic- 
ular candidate,  it  would  only  be  necessary 
to  furnish  the  electors,  or  a  part  of  them, 
with  ballots  slightly  variant  or  differing  from 
those  prescribed  by  law.  Unless  the  law  is 
clearly  mandatory,  or  in  aome  way  declares 
the  consequences  of  a  departure  from  its  pro- 
visions, the  court  ought  not  to  defeat  the  will 
of  the  people,  when  fairly  expressed,  becduee 
of  some  technical  error  or  mistake  in  the 
form  of  the  ballot;  and  In  this  case  there  Is 
no  claim  or  suggestion  of  fraud  on  the  part 
of  any  one,  or  that  the  returns  now  in  the  pos- 
session of  the  secretary  of  state  do  not  cor- 
rectly represent  the  will  of  the  people,  as 
expressed  at  the  pells." 

As  to  the  views  which  courts  have  taken  of 
defects  In  certificates  of  nomination,  and  as 
to  the  spirit  of  the  provisions  of  the  Austra- 
lian ballot  law,  we  quote  from  the  following 
declsloDs: 

Simpson  V.  Osbom,  ,52  Kan.  328,  34  Pac. 
747:  "We  are  unable  to  see  that  very  seri- 
ous harm  can  come  from  the  printing  of 
the  name  of  a  candidate  on  the  official  bal- 
lot even  though  the  certificate  of  his  nom- 
ination be  informaL  The  people,  on  elec- 
tion day,  will  vote  only  for  the  candidates 
of  their  choice,  and  are  not  likely  to  be  seri- 
ously misled  by  any  fraudulent  or  unau- 
thorized nomination.  On  the  other  band, 
most  d^lorable  consequences  might  ensue 
If  contentions  over  the  regularity  of  nomlna-  - 
tion  papers  are  to  be  prolonged  pest  the  time 
when  the  officers  charged  with  the  duty  of 
certifying  to  the  nominations,  and  causing 
ballots  to  be  printed,  are  required  by  law  to 
act  in  preparing  for  the  election." 

State  V.  Allen  (Neb.)  62  N.  W.  36:  "Th» 
grand  design  of  the  Australian  ballot  law 
was  the  purity  of  elections,  and  to  protect 
the  voter,  and  public  at  large,  from  the  ef- 
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fects  of  fraud  and  Intimidation;  and  the 
construction  given  the  act  should,  If  possi- 
ble, be  in  harmony  with  Its  beneficent  ob- 
ject A  cardinal  rule  for  the  construction  of 
statutes  is  that,  in  case  of  ambiguity  In  an 
act,  the  courts  will  adopt  that  construction 
best  adapted  to  promote  the  general  object, 
and  most  conformable  to  reason  and  Justice. 
See  Sedg.  St  Const  Law,  1»6.  •  »  ♦  We 
must  not,  however,  be  understood  as  hold- 
ing the  provision  of  the  ballot  law  under 
consideration  to  be  mandatory.  Generally 
speaking,  provisions  which  are  not  essential 
to  a  fair  election  will  be  held  to  be  directory 
merely,  unless  the  contrary  clearly  appears 
from  the  act  itself.  State  v.  Russell.  34  Neb. 
116,  51  N.  W.  465,  and  authorities  cited." 

State  T.  Saxon,  30  Fla.  668,  12  South.  218: 
"Statutes  tending  to  limit  a  citizen  in  the 
•exercise  of  the  right  to  vote  should  be  lib- 
erally construed  in  his  fftvor,  and  exceptions 
which  exclude  a  ballot  should  be  restricted, 
rather  than  extended,  so  as  to  admit  the 
ballot  if  the  spirit  and  Intention  of  the  law 
is  not  violated,  although  a  liberal  construc- 
tion would  violate  it  The  result  as  shown 
by  the  ballots  deposited  by  legal  electors, 
must  not  be  set  aside,  except  for  causes 
plainly  within  the  purview  of  the  statute." 
"The  object  intended  to  be  effected  was  the 
Independence  of  the  voter,  and  this  was 
sought  to  be  secured  by  prescribing  to  a 
certain  extent  the  form  of  the  ballot,  and 
excluding  from  It  whatever  was  within  the 
prohibition  of  the  provision,  and  thereby 
securing  the  secrecy  of  the  ballot;  Inviolable 
-secrecy  as  to  the  person  for  whom  an  elector 
may  vote  being  the  material  guaranty  of  the 
constitutional  mandate  that  voting  at  popu- 
lar elections  shall  be  by  ballot  State  v. 
Anderson,  26  Fla.  240,  259,  8  South.  1.  The 
nearer  the  lawful  approach  to  a  perfect  uni- 
formity of  ballots,  the  more  perfectly  is  the 
secrecy  of  the  Jjaillot  and  consequently  the 
independence  of  the  voter,  secured.  The 
greater  the  uniformity,  the  lees  the  possibil- 
ity of  distinguishing  marlis.  It  ts,  however, 
not  to  be  lost  sight  of,  that  a  ballot  will 
never  be  vitiated  by  anything  which  Is  not 
dearly  within  the  prohibiting  words  and 
meaning  of  the  statute.  The  elector  should 
not  be  deprived  of  his  vote  through  mere  In- 
ference, but  only  upon  the  clear  expression 
•of  the  law." 

Boyd  V.  MllU.  53  Kan.  594.  37  Pac.  16: 
"The  departure  from  the  law  in  matters 
which  the  legislature  has  not  declared  of 
vital  importance  must  be  substantial  in  or- 
■der  to  vitiate  the  ballots.  This  appears  to 
be  the  general  current  of  all  the  authorities. 
In  Bowers  v.  Smith.  Ill  Mo.  61,  20  S.  W. 
101,  it  is  said:  'If  the  law  Itself  declares  a 
specified  Irregularity  to  be  fatal,  the  courts 
will  follow  that  command,  irrespective  of 
their  views  of  the  importance  of  the  require- 
ment. In  the  absence  of  such  declarations, 
the  Judiciary  endeavor,  as  best  they  may,  to 
•discera  whether  the  deviation  from  the  pre- 


scribed forms  of  law  had  or  had  not  so  vital 
an  influence  as  to  prevent  a  full  and  free 
expression  of  the  popular  wIlL' " 

Betumlng  again  to  Price  v.  Lush,  we  ob- 
serve that  the  doctrine  was  there  Invoked 
that,  by  the  adoption  of  a  statute  of  a  for- 
eign country,  the  subject  of  which  was  new 
to  this  jurisdiction,  we  Impliedly  adopted 
the  construction  given  to  such  statute  by  the 
courts  of  such  foreign  country,  provided  our 
own  statute,  as  enacted,  was  silent  as  to  the 
matter  of  construction.  Eminent  authority 
was  cited  in  support  of  that  doctrine,  as  re- 
marlied  in  State  v.  Barber  (Wyo.)  32  Pac. 
14.  That  this  general  doctrine  should  ob- 
tain we  have  no  doubt  It  has  often  been 
declared  by  this  court.  Lindley  v.  Davis,  6 
Mont  453,  13  Pac  118;  Territory  v.  Stears, 
12  Mont  330;  First  Nat  Bank  v.  BeU  S.  it 
0.  Mln.  Co.,  8  Mont  32,  19  Pac.  403. 

But  we  think  that  In  Price  v.  Lush  tbo 
doctrine  should  have  been  taken  with  a  modi- 
fication, which  escaped  the  attention  of  the 
court  The  Australian  ballot  law  was  adopt- 
ed from  a  monarchical  government— a  lim- 
ited monarchy,  perhaps,  but  still  of  the  nat- 
ure of  a  monarchy.  The  law  was  brought 
from  such  a  government  to  a  republic,  In 
the  former  the  tendency  Is  to  limit  and  re- 
strict the  electoral  franchise.  In  the  latter 
the  tendency  is  to  extend  the  same.  The 
particular  form  of  ballot  law  known  as  the 
"Australian  System"  was  new  to  our  Juris- 
diction. But  construction  of  election  laws 
generally  was  not  with  us  a  new  field  of  law; 
and,  in  the  construction  of  election  laws,  the 
whole  tendency  of  American  authority  Is 
towards  liberality,  to  the  end  of  sustaining 
the  honest  choice  of  the  electors.  As  said 
by  Chief  Justice  Groesbeck,  in  State  v.  Bar- 
ber (Wyo.)  32  Pac  28:  "Although  our  stat- 
ute Is  a  very  faithful  copy  of  the  Australian 
ballot  law,  I  ^ee  no  reason  for  adopting  the 
construction  of  the  British  courts,  which  ap- 
pears to  be  most  rigid.  I  do  not  see  why 
this  law  should  be  more  strictly  construed 
than  any  other  statute,  or  why  different 
rules  of  construction  from  those  Invariably 
followed  by  the  courts  should  be  adopted  in 
construing  the  statute."  See,  also,  eases 
above  cited,  and  cases  cited  In  the  brief  of 
counsel  for  Hallahan. 

We  are  of  opinion  that  an  election  law 
Imported  from  a  monarchy  to  a  republic 
should  therefore  not  be  subjected  strictly 
to  the  rule  that  the  Importation  of  a  stat- 
ute Imports  also  its  construction.  In  this 
respect,  and  for  the  reason  suggested,  we 
are  of  opinion  that  Price  v.  Lush  ex- 
tended the  rule  to  an  application  not  war- 
ranted by  our  history,  our  Institutions,  and 
the  former  decisions  of  American  courts 
upon  the  construction  of  election  laws. 
These  views  lead  us  to  the  opinion  that  the 
provisions  of  our  Australian  ballot  law  should 
not  be  construed  as  strictly  mandatory,  when 
the  question  of  their  observance  or  disobedi- 
ence is  raised  under  the  facta  and  drcum- 
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stances  found  in  the  case  at  bar.  Price  y. 
LuBli,  however,  is  distinguishable  from  the 
case  at  bar  in  this  respect,  as  remarl^ed 
above  In  this  opinion,  that  that  case  was  de- 
cided upon  the  pleadings,  and  nearly  the 
whole  ballot  system  appeared  to  have  been 
disregarded.  It  did  not  in  that  case  appear 
that  facts  omitted  to  be  stated  in  the  certifi- 
cate were  absolutely  existent;  but  in  the 
case  before  us  the  defects  in  the  certificate 
of  nomination  were  simply  omissions  to  state 
tacts  not  particularly  substantial,  when,  in- 
deed, the  facts  so  omitted  to  be  stated  did 
exist,  and  were  so  found  by  the  court  on  the 
trial.  That  was  not  the  case  in  Price  v. 
Lush. 

As  to  whether  the  provisions,  here  under 
consideration,  of  the  Australian  Ballot  Law, 
as  to  certifying  a  nomination,  are  to  be  con- 
sidered directory  or  mandatory,  we  are  of 
opinion  that  the  correct  view  is  this:  That 
while  courts  may  have  held  that  such  provi- 
sions are  mandatory,  when  the  question  was 
directly  raised  in  some  proceeding  demand- 
ing that  such  provision  should  be  compiled 
with,  or  In  some  proceeding  asking  that  an 
officer  be  required  to  file  a  certificate  which 
was  defective,  and  he  made  such  defect  a  de- 
fense for  his  refusal,  yet  they  should  not  be 
held  to  be  mandatory  in  a  case  like  the 
one  at  bar,  where  the  nomination  has  been 
duly  made,  a  certificate  filed,  the  name  placed 
upon  the  ballot,  the  candidate  voted  for  and 
elected  by  a  plurality  of  all  the  legal  votes 
cast,  and  the  effect  of  giving  a  mandatory  con- 
struction of  the  provision  under  consideration 
is  absolutely  to  disenfranchise  a.  plurality  of 
the  voters  of  the  district  when  no  question  Is 
made  that  their  will  has  not  been  fully,  fairly, 
and  honestly  expressed  at  the  polls.  State  v. 
Barber  (Wyo.)  32  Pac.  28;  Lucas  v.  Rlngsrud 
(S.  D.)  63  N.  W.  ^6;  State  v.  Saxon  (Fla.) 
12  South.  218. 

In  this  connection  section  13  of  article  11  of 
the  constitution  is  pertinent:  "In  all  elections 
held  by  the  people  under  this  constitution,  the 
Iierson  who  shall  receive  the  highest  number 
of  legal  votes  shall  be  declared  elected."  To 
hold  such  provisions  of  a  law  mandatory  is 
not  within  the  rules  as  to  mandatory  and  di- 
rectory construction  of  statutes.  We  said  In 
Bank  V.  Weill,  13  Mont,  asa,  34  Pac.  180:  "As  to 
whether  language  should  be  construed  as 
mandatory  or  dhrectory,  the  doctrine  is  well 
stated  in  Wheeler  v.  City  of  Chicago,  24  111. 
105,  as  follows:  'The  word  "may"  is  con- 
strued to  mean  "shall"  whenever  the  rights 
of  the  public  or  third  persons  depend  upon 
the  exercise  of  the  power  or  performance  of 
the  duty  to  which  It  refers.  And  so,  on  the 
other  hand,  the  word  "shall"  may  be  held  to 
be  merely  directory  when  no  advantage  is 
lost,  when  no  right  is  destroyed,  when  no  ben- 
efit is  sacrificed,  either  to  the  public  or  the 
individual,  by  giving  it  that  constructlMi. 
But,  if  any  right  to  any  one  depends  upon 
giving  the  word  an  imperative  construction, 
the  presumption  is  that  the  word  was  used 


in  reference  to  such  right  or  benefit.  But, 
where  no  ri^t  or  benefit  to  any  one  depends 
upon  the  imperative  use  of  the  word,  It  may 
be  held  to  be  directory  merely.' .  So  In  the 
case  at  bar.  The  moving  party's  right  to  his 
compensation  given  by  statute  for  the  trouble 
and  expense  of  his  motion  depends  upon  giv- 
ing the  word  'shall'  an  imperative  construc- 
tion, and,  as  remarked  In  the  Illinois  case,  the 
presumption  la  that  the  word  was  used  in  ref- 
erence to  such  right  or  benefit'  See,  also, 
Blake  v.  Railroad  Co.,  39  N.  H.  435;  Ex  parte 
Jordan,  94  U.  S.  251;  Sedg.  St  &  Const  Law, 
316-325." 

We  note  the  following  from  Endlich  on  In- 
terpretation of  Statutes:  "When  a  statute  re- 
quires that  something  shall  be  done,  or  done 
In  a  particular  manner  or  form,  without  ex- 
pressly declaring  what  shall  be  the  conse- 
quence of  noncompliance,  the  question  oftMi 
arises,  what  intention  is  to  be  attributed  by 
Inference  to  the  legislature?  Where,  indeed, 
the  whole  aim  and  object  of  the  legislature 
would  be  plainly  defeated  if  the  command  to 
do  the  thing  in  a  particular  manner  did  not 
imply  a  prohibition  to  do  it  in  any  other,  no 
doubt  can  be  entertained  as  to  the  intention." 
Section  431.  "It  may,  perhaps,  be  found  gen- 
erally correct  to  say  that  nullification  is  the 
natural  and  usual  consequence  of  disobedi- 
ence (and  that  where  an  act  requires  a  thing 
to  be  done  in  a  particular  manner,  that  man- 
ner alone  must  be  adopted).  But  the  ques- 
tion Is  in  the  main  governed  by  considera- 
tions of  convenience  and  Justice,  and  when 
nullification  would  involve  geno-al  Inconven- 
ience (or  great  public  mischief)  or  Injustice 
to  innocent  persons,  or  advantage  to  those 
guilty  of  the  neglect,  without  promoting  the 
real  aim  and  object  of  the  enactment  such 
an  intention  Is  not  to  be  attributed  to  the 
legislature."  Section  433.  "On  the  other 
hand,  the  prescriptions  of  a  statute  (often)  re- 
late to  the  performance  of  a  public  duty;  and 
to  affect  with  Invalidity  acts  done  in  neglect 
of  them  would  work  s^lous  general  Inconven- 
ience or  injustice  to  persons  who  have  no 
control  over  those  intrusted  with  the  duty, 
without  promoting  the  essential  aims  of  the 
legislature.  In  such  case,  they  are  said  not 
to  be  of  the  essence  or  the  substance  of 
the  thing  required,  and,  depending  upon  this 
quality  of  not  being  of  the  essence  or  sub- 
stance of  the  thhig  required,  compliance  be- 
ing rather  a  matter  of  convenience,  and  the 
direction  being  given  with  a  view  simply  to 
proper,  orderly,  and  prompt  conduct  of  busi- 
ness, they  seem  to  be  understood  as  mere 
Instructions  for  the  guidance  and  govern- 
ment of  those  on  whom  the  duty  is  Imposed, 
or,  in  other  words,  as  directory  only.  The 
neglect  of  them  may  be  penal,  but  it  does  not 
affect  the  validity  of  the  act  done  in  disre- 
gard of  them.  It  has  often  been  held,  for  in- 
stance, when  an  act  ordered  a  thing  to  be 
done  by  a  public  body  or  public  officers,  and 
pointed  out  the  specific  time  when  it  was  t*. 
be  done,  that  the  act  was  dlrectoiy  only,  and 
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might  be  complied  wltb  after  the  prescribed 
time.  Such  Is,  Indeed,  the  general  rule,  nn- 
leaa  the  time  specified  is  of  the  essence  of  the 
thing,  or  the  statute  shows  that  it  was  intend- 
ed as  a  limitation  of  power,  authority,  or 
right"  Section  43S.  "In  general,  statutes  di- 
recting the  mode  of  proceeding  by  public  of- 
ficers are  deemed  adTlsory,  and  strict  compli- 
ance with  their  detailed  provisions  is  not  in- 
dispensable to  the  Talidity  of  the  proceedings 
themselves,  unless  a  contrary  Intention  can  be 
gathered  from  the  statute,  construed  in  the 
light  of  other  rules  of  Interpretation."  Sec- 
tion 437. 

Under  these  views  of  directory  and  manda- 
tory statutes,  we  cannot  bold  that  the  mat- 
ters omitted  from  Hallahan's  certificate  were 
mandatory,  when  the  question  is  raised  as  it 
is  in  this  case.  The  statute  does  not  declare 
that  noncompliance  with  these  matters  shall 
BoUlfy  tbe  election.  End.  Interp.  St  |  431; 
Boyd  T.  Mills  (Kan.)  87  Pac  18;  Keller  v. 
TTotdme  (Miss.)  7  South.  60S;  People  t.  Board 
4>f  Canvassers  (N.  T.)  29  N.  E.  827.  The 
wholealm  and  object  of  the  legislature  are  not 
-defeated  by  such  noncompliance.  End.  Interp. 
St.  «  431.  If  the  election  Is  to  be  nuUIfied,  it 
would,  as  observed  In  Endlicb,  involve  gen- 
•eral  IncMivenlence  and  great  public  mischief 
and  Injustice  to  innocent  persons,  without  pro- 
JDotlng  tbe  real  aim  and  object  of  the  legis- 
latare.  End.  Interp.  St  {  433.  We  cannot 
■believe  that  such  was  the  intention  of  the  act 

Referring  again  to  the  case  of  Bank  v. 
NeiU,  quoted  above,  we  have  to  observe  in  the 
-case  at  bar  that  the  right  of  no  one  depends 
npon  giving  these  provisions  of  the  statute 
a  n^ndatory  construction.  No  right  is  pre- 
served by  such  construction,  but,  on  the  other 
hand,  a  right  would  be  destroyed;  that  is,  the 
right  of  the  person  having  the  highest  number 
of  legal  votes  cast  to  be  declared  elected. 
■Const  art  9, 1 13.  But  by  giving  these  pro- 
visions a  directory  construction,  this  same 
right  is  preserved.  Surely,  such  construction 
diould  prevail  In  this  case.  Such  are  our 
views  as  to  this  Imp<xtant  matter.  It  was 
claimed  In  the  argument  that  our  decision  in 
State  T.  Benton,  13  Mont  306,  34  Pac.  801, 
looked  in  the  direction  of  the  views  now  ex- 
pressed. If  it  did,  we  are  satisfied  that  It 
looked  in  the  right  direction.  We  said  in 
that  case:  "The  decision  in  ibis  case  is  placed 
solely  upon  the  ground  discussed  hereinbefore, 
and  all  other  quesUons  are  reserved."  So,  In 
this  case  at  bar,  we  limit  our  remarks  to 
the  fiicts  of  the  case,  in  this,  namely,  that 
wben  sacb  defects  In  a  nominating  certificate 
as  existed  In  the  one  which  we  have  consid- 
«(«d  are  brought  before  a  court  In  a  proceed- 
ing such  as  the  one  at  bar,  and  with  the  facts 
as  thpy  are  found  here,  we  are  of  opinion  that 
the  said  described  requirements  of  the  Austra- 
lian ballot  law,  as  to  certifying  nominations, 
most  be  held  to  be  directory  only.  Any  other 
construction  of  these  provisions  of  the  Aus- 
trallan  ballot  law  would  convert  a  great  re- 
form meagre  Into  a  trap  and  a  snare  for  she 


Innocent  and  the  honest  and  would  subject 
the  will  of  the  people  In  elections  to  the  acci» 
dents  of  inadvertence  and  tbe  tricks  of  the  dis- 
ingenuous. While  the  statute  would  seek  to 
cast  out  one  evil  spirit.  It  would  take  into  the 
political  house  thus  swept  and  garnished 
seven  other  more  dangerous  spirits,  and  the 
last  condition  of  the  state  would  be  worse 
than  the  first  Gospel  of  L>uke,  c.  zll.  24,'  26. 
There  need  be  no  new  trial  In  this  case.  The 
findings  are  all  made,  and  are  not  attacked. 
They  are  sufficient  upon  which  to  uiter  Judg- 
ment Woolman  v.  Oarringer,  2  Mont  405; 
Collier  T.  Ervln,  Id.  667;  Barkley  v.  Tieleke, 
Id.  435.  It  Is  ordered  that  the  Judgment  of 
the  district  court  be  reversed,  and  that  the 
case  be  remanded,  with  instructions  to  dis- 
miss the  contest,  and  adjudge  that  D.  F.  Hal- 
lahan  Is  tbe  duly-elected  treasurer  of  Deer 
Lodgo  county.     Remittitur-forthwitb. 

PEMBERTON,  C.  J.,  concurs. 

HUNT,  J.  (concurring).  I  concur  In  the 
conclusion  and  the  reasoning  of  the  learned 
opinion  of  Justice  DE  WITT.  But  I  regard 
the  decision  of  tbe  court  as  a  reversal,  rather 
than  a  modification,  of  the  case  of  Price  v. 
Lush,  and,  so  regarding  it,  I  frllUngly  concur. 
I  have  never  believed  that  the  doctrine  in  the 
case  of  Price  v.  Lush  could  be  sustained.  In 
my  Judgment,  it  is  contrary  to  the  Intent  of 
the  law  itself,  as  well  as  the  spirit  of  our  gov- 
ernment, and  to  the  letter  of  the  constitution 
of  the  state,  providing  that  "In  all  elections 
held  by  the  people  under  this  constitution,  the 
person  or  persons  who  shall  receive  tbe  high- 
est number  of  legal  votes,  shall  be  declared 
elected."  Article  9,  (  13.  Whatever  may  be 
the  proper  construction  to  be  put  upon  the 
provisions  of  tbe  Australian  ballot  law,  where 
tbe  regularity  of  the  nominating  certificate  is 
questioned  before  election,  J  tblnk  that  after 
the  election  is  over,  and  no  questions  of  fraud 
or  illegality  of  the  returns,  or  other  questions 
of  that  nature,  are  raised,  tbe  constitution  Is 
mandatory,  and  that  tbe  person  who  receives 
tbe  highest  number  of  votes  must  be  declared 
to  be  elected. 


(XT  Or.  S2S) 

FLBCKBNSTEIN  et  al.  t.  INMAN,  POUI^ 

SEN  &  CO. 

(Supreme  Court  of  Oregon.    April  29,  1895.) 

AssiosHBirr  or  Claih — Ownership  bt  AsstONoa 

— Afpkopbiatioit  op  Loos— Liabiutt 

or  Afpbopbiatob. 

1.  In  an  action  for  the  price  of  logs  sold  to 
defendant  by  one  M.,  who  assigmed  tbe  claim  to 
plaintiffs,  it  was  not  error  to  refuse  an  instruction 
that  plaintiffs  could  not  recover  if  the  logs  did 
not  belong  to  M.  at  the  time  of  the  assignment 
there  being  eviderce  that  at  tbe  time  of  such 
assignment  M.  was  acting  as  a^ent  for  the  own 
er,  who  Bnbseqnentiy  ratified  bis  act 

2.  Where  logs  which  had  been  placed  in  de- 
fendant's rafts  contrary  to  orders  were  taken  to 
its  mill,  and  sawed  into  lumber,  defendant's  lia- 
bility for  the  value  thereof  attached  when  it 
first  took  possession  of  the  logs,  and  not  when 
they  were  actnally  used  at  the  milL  . 
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Appeal  from  clfcnit  court,  Multnomab  coun- 
ty;  E.  D.  Shattuck,  Judge. 

Action  by  Fleckensteln  &  Mayer  against  In- 
man,  Poulsen  &  Co.  to  recover  the  value  of 
saw  logs.  From  a  Judgment  for  plaintiffs, 
defendant  appeals.    Affirmed. 

Raleigh  Scott,'  for  appellant.  Joseph  Si- 
mon, for  respondents. 

BEAN,  C.  J.  This  ia  an  action  to  recover 
for  certain  saw  logs  alleged  to  have  been  sold 
and  delivered  by  Mattl  Makaralnen  to  the 
defendant  between  November  29,  1892,  and 
the  21st  day  of  February,  1893.  The  com- 
plaint avers  that  between  the  dates  men- 
tioned Makaralnen  sold  and  delivered  to  the 
defendant,  at  its  special  instance  and  request, 
610  saw  logs,  containing  369,769  feet,  of  the 
reasonable  value  and  agreed  price  of  $4  per 
1,000,  and  535  saw  logs,  containing  637,494 
feet,  of  the  reasonable  value  and  agreed  price 
of  $5  per  1,000,  amounting  in  the  aggregate  to 
the  sum  of  $4,666.54,  no  part  of  which  has  been 
paid;  that  on  February  21,  1893,  Makaraln- 
en, for  value,  duly  sold  and  assigned  his 
claim  and  demand  against  the  defendant  to 
the  plaintiffs,  who  ever  since  have  been,  and 
now  are,  the  owners  and  holders  thereof. 
The  answer  of  the  defendant  denies  that 
Makaralnen  sold  and  delivered  to  it  th6  saw 
logs  mentioned  in  the  complaint,  or  that  it 
received  any  logs  belonging  to  him,  except  as 
therein  alleged;  avers  that  it  has  no  knowl- 
edge or  information  sufficient  to  form  a  be- 
lief as  to  whether  Makaralnen  sold  and  as- 
signed his  claim  or  demand  against  it  to  the 
plaintiffs  in  February,  1893,  or  at  any  other 
time;  and  alleges  that  at  the  date  mentioned 
Makaralnen  had  no  claim  or  demand  against 
it  for  any  sum  of  money,  except  as  therein- 
after alleged.  And  as  a  further  and  separate 
defense  alleges:  "That  prior  to  the  29th  day 
of  November,  1892,  the  said  Mattl  Maka- 
ralnen offered  to  sell  saw  logs  to  the  defend- 
ant, but  the  defendant  refused  to  purchase 
any  saw  logs  whatever  from  said  Mattl  Mak- 
aralnen, and  has  ever  since  so  refused;  that, 
notwithstanding  this  refusal  to  purchase  any 
saw  logs  from  said  Matt)  Makaralnen,  certain 
saw  logs  belonging  to  the  said  Makaralnen 
were  placed  In  defendant's  rafts  by  the 
agents  of  the  said  Makaralnen,  without  the 
knowledge  or  consent  of  the  defendant,  and 
contrary  to  its  direct  orders;  that  said  logs 
of  the  said  Maiiarainen  were  brought  to  the 
mill  of  the  defendant.  In  the  city  of  Port- 
land, Oregon,  in  their  said  rafts,  and  were 
there  converted  Into  lumber;  that  all  of  the 
saw  logs  belonging  to  the  said  Mattl  Maka- 
ralnen, and  converted  Into  lumber  by  the  de- 
fendant, as  above  alleged,  prior  to  the  21st 
day  of  February,  1839,  contained  614,305  feet; 
that  the  reasonable  value  of  said  logs  was 
the  sum  of  three  dollars  per  thousand  feet,  or 
In  all  the  sum  of  $1,842.91;  that  prior  to  the 
21st  day  of  February,  1893,  the  defendant 
had  paid  to  the  said  Mattl  Makaralnen,  tor 


and  on  account  of  the  said  logs,  the  sum  of 
$1,820.74,  leaving  a  balance  due  the  said 
Makaralnen  on  said  21st  day  of  Febru- 
ary, 1893,  the  sum  of  $22.17,  which  said 
sum  defendant  herewith  brings  into  this 
court,  and  tender  the  plaintiffs;  that  since 
the  2l8t  day  of  February,  1893,  saw  logs  be- 
longing to  the  said  Mattl  Makaralnen,  con- 
taining 275,516  feet,  have  been  placed  In  the 
rafts  of  this  defendant  by  the  agents  of  the 
said  Makaralnen  without  defendant's  knowl- 
edge or  consent,  and  contrary  to  its  direct  or- 
ders, as  hereinbefore  alleged,  and  converted 
Into  lumber  by  the  defendant;  that  the  said 
275,516  feet  of  saw  logs  were  of  the  reason- 
able value  of  three  dollars  per  thousand  feet, 
amounting  to  $826.53;  that  defendant  has 
paid  for  boomage  of  said  logs  the  sum  of 
$153.53,  leaving  a  balance  due  for  said  logs 
in  the  sum  of  $673."  At  the  trial  Makaralnen 
testified  in  rebuttal  that  during  the  month  of 
September,  1892,  be  sold,  assigned,  and  trans- 
ferred all  his  right,  title,  and  interest  In  and 
to  the  logs  which  were  afterwards  received 
by  the  defendant  to  bis  brother,  Maketa,  for 
the  sum  of  $500;  that  he  had  no  further  in- 
terest therein  after  that  date;  and  that  when 
he  made  the  assignment.  In  February,  1893, 
to  the  plaintiffs,  be  was  acting  under  a  power 
of  attorney  for  his  brother,  who  subsequently 
ratified  his  acts.  He  also  testified  that  he 
sold  and  caused  to  be  delivered  to  defendant 
the  logs  mentioned  In  the  complaint;  that  he 
demanded  payment  therefor,  and  that  all  the 
dealings  In  relation  to  the  sale  and  delivery 
of  such  logs  were  had  by  defendant  wltb 
him.  At  the  proper  time  the  defendant  re- 
quested the  court  to  instruct  the  Jury  (1)  that, 
if  Makaralnen  "had  sold  out  to  his  brother 
before  the  assignment,  he  bad  nothing  to  sell, 
and  could  not  convey  anything  by  an  assign- 
ment to  plaintiff";  and  (2)  that,  "if  there  was 
no  sale  made,  as  claimed  by  Makaralnen,  to 
defendant,  but  that  defendant  simply  used 
said  logs,  which  were  placed  in  its  rafts  con- 
trary to  Its  orders,  then  you  should  only  find 
for  the  plaintiffs  for  the  amount  of  logs  used 
up  to  the  date  of  the  assignment,  to  wit,  Feb- 
ruary 21,  1893."  These  Instructions  were  re- 
fused by  the  court,  and,  the  trial  resulting 
in  a  verdict  and  Judgment  in  favor  of  the 
plaintiffs,  defendant  appeals,  assigning  as  er- 
ror such  refusal. 

It  will  be  observed  from  the  foregoing  state- 
ment that  no  issue  was  made  or  tendered 
by  the  pleadings  as  to  the  ownership  of  the 
logs  in  question,  but,  on  the  contrary.  It  was 
affirmatively  alleged  in  the  answer  that  they 
belonged  to  Makaralnen,  and  that  the  defend- 
ant was  Indebted  to  him  on  the  date  of  the 
assignment  to  the  plaintiffs  for  the  value  of 
the  logs  received  and  converted  into  lumb» 
by  it  prior  to  that  date,  less  the  amount 
paid  thereon.  The  only  issues  in  the  case 
were  as  to  the  assignment  of  the  account  to 
plaintiffs,  the  quantity  and  value  of  the  lugs, 
and  whether  they  were  purchased  by  the  de- 
fendant as  alleged  In  the  complaint,  or  re- 
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ceived  by  it  In  tbe  manner  and  imder  the  cir- 
cumstances set  out  In  tlie  answer.  No  offer 
^as  made  to  amend,  and  under  tlie  pleadings 
as  tbej  stood  the  Instruction  requested  by 
defendant,  that,  if  Mal^arainen  did  not  own  tlie 
logs,  he  could  not  by  an  assignment,  Test  any 
title  In  the  plaintiffs  to  the  claim  or  demand 
for  the  price  thereof,  was  not  only  outside 
of  the  issues,  but  was  in  the  face  of  tbe  ad- 
mission of  his  ownership  in  the  answer,  and 
for  that  reason  was  properly  refused.  It  was 
also  properly  refused  for  another  reason.  The 
alleged  sale  by  Makarainen  to  his  brother  was 
made  prior  to  the  sale  of  the  logs  to  the  de- 
fendant, if  a  sale  was  made,  and  before  the 
receipt  of  them  by  defendant,  if  received  as 
stated  in  the  answer,  and  all  the  dealings 
with  defendant  were  bad  by  Malcarainen,  and 
In  his  own  name.  Defendant  regarded  him 
as  the  owner  of  the  logs,  made  payment^  to 
him  thereon,  and,  indeed,  he  was  the  only 
I>arty  known  in  the  transaction  as  the  owner, 
or  claiming  any  interest  therein,  prior  to  his 
disclosures  as  a  witness  at  the  trial.  And 
while  it  is  true  he  testified  that  hia  brother 
was  in  fact  the  owner,  be  also  testified  tliat 
he  was  acting  as  agent  in  making  the  assign- 
ment to  plaintiffs,  and  that  his  act  in  so  do- 
ing was  subsequently  ratified  and  confirmed. 
The  conrt  could  not,  therefore,  have  properly 
instructed  the  jury  that,  if  his  brother  owned 
the  logs,  plaintiffs  obtained  no  title  by  the 
assignment  to  them,  as  it  entirely  ignored  the 
testimony  of  Makarainen  that  be  was  author-, 
ized  to  make  the  assignment,  and  that  it  was 
subsequently  ratified,  which  would  hare  giv- 
en it  validity  even  if  Makarainen  did  not  own 
the  logs  himself.  We  therefore  think  the 
court  was  clearly  right  in  refusing  the  in- 
struction as  requested. 

In  support  of  the  other  assignment  of  error 
It  is  contended  that  if  the  defendant  did 'not 
purchase  the  logs  of  Makarainen,  but  they 
were  put  into  its  rafts  without  its  consent.  It 
would  not  be  liable  for  their  value  until  re- 
cdved  and  used  at  its  mill  in  Portland,  and 
plaintiffs  can  only  recover  in  this  action  for 
the  value  of  the  logs  so  used  and  received 
prior  to  the  date  of  the  assignment  to  them 
in  February,  1893.  From  the  bill  of  excep- 
tions it  appears  tliat  defendant's  evidence 
tended  to  show  that  its  manager  had  some 
conversation  with  Makarainen  in  regard  to 
the  purchase  of  the  logs,  which  were  then  in 
the  boom  of  the  Cowlitz  Boom  Company,  at 
the  mouth  of  the  Cowlitz  river,  some  miles 
below  the  city  of  Portland;  but  declined  to 
make  the  purchase,  because  they  were  not  of 
suitable  lengths  and  sizes,  and  so  informed 
Makarainen,  and  instructed  the  boom  com- 
pany not  to  place  them  in  its  rafts.  In  dis- 
regard of  these  instructions,  however,  the 
boom  company  placed  the  logs  In  the  raft  of 
the  defendant,  with  other  logs  belonging  to  it, 
and  they  were  subsequently  brough't  to  its 
mill  in  Portland,  and  sawed  into  lumber.  A 
portion  of  the  logs  was  received  at  the  mill 
prior  to  the  date  of  the  assignment  to  plain- 


tiffs and  a  portion  thereafter,  but  the  record 
is  silent  as  to  when  they  were  placed  In  de- 
fendant's rafts  by  the  boom  company,  and  as 
to  when  it  took  possession  and  exercised  acts 
of  ownership  and  control  over  them.  Assum- 
ing defendant's  theory  of  the  case  to  be  cor- 
rect, its  liability  for  the  value  of  the  logs  at- 
tached when  they  were  appropriated  or  con- 
verted by  it,  and  not  when  they  were  actu- 
ally used  at  the  mill,  if  such  appropriation  or 
conversion  occurred  prior  to  that  time.  As 
the  record  is  silent  on  this  question,  we  are 
bound,  in  view  of  the  rule  that  error  must 
afllrmatively  appear,  to  assume  that  the  in- 
struction was  refused  by  the  trial  court  be- 
cause there  was  evidence  tending  to  show 
a  conversion  of  all  the  logs  before  they  were 
received  at  the  mill,  and  prior  to  the  assign- 
ment Finding  no  error  In  the  record,  the 
Judgment  is  affirmed. 


(W  Or.  160) 
VAN  AUKEN  et  al.  v.  DAMMEIER  et  al. 
(Supreme   Court   of   Oregon.    April   29,   1895.) 
Appbal— Bond — Juhisdictiok  in  EqtiiTT. 

1.  Where  the  sureties  on  the  appellant's 
bond  are  excepted  to,  the  appellant  may,  at 
any  time  before  the  expiration  of  the  time  for 
justification,  abandon  the  appeal,  and  take  a  new 
one. 

2.  Equity  has  no  jurisdiction,  to  avoid  mut- 
tiplicity  of  suits,  of  a  suit  to  recover  the  several 
amounts  due  on  a  contract  whereby  defendants, 
in  consideration  of  the  assignment  of  the  plain- 
tiffs' several  interests  in  an  option  on  a  mine, 
were  to  refund  to  lach  plaintiff  the  amount  al- 
ready advanced  by  him  to  develop  the  mine. 

Appeal  from  circuit  court,  Multnomah  coun- 
ty;  L.  B.  Stearns,  Judge. 

Suit  by  H.  Van  Auken  and  others  against 
G.  H.  Dammeler  and  another.  From  a  Judg- 
ment for  plaintiffs,  defendants  appeal.  Re- 
versed. 

E.  B.  Watson,  for  appellants.  J.  H.  Hall, 
for  respondents. 

BEAN,  C.  J.  7%is  Is  a  suit  in  equity,  in 
which  12  persons  Join  as  plaintifls,  against 
Dammeler  and  Coulter,  to  recover  on  an  al- 
leged contract  by  which  the  defendants  agreed 
to  assume  and  pay  to  each  plaintiff  the 
amount  of  money  advanced  by  him  for  the 
purpose  of  developing  and  prospecting  a  cer- 
tain mine,  under  the  following  circumstances, 
as  alleged  in  the  complaint:  On  the  14th  of 
October,  1889,  one  J.  H.  Flak,  who  had  an 
option  to  purchase  the  Great  Blue  Gravel 
Mine,  in  the  state  of  Washington,  divided 
such  option  into  20  shares,  of  $1,000  each, 
and  sold  to  the  plaintiffs  Paquet  and  Smith, 
Jointly,  1  share;  to  plaintiffs  Buchtel  and 
Mall,  1  sliare;  to  plaintiff  H.  Van  Auken,  1 
sliare;  to  plaintiffs  M.  M.  Hunter,  T.  De 
Boest  aud  Charles  Clark,  Jointly,  1  share; 
to  plaintiff  E.  House,  one-half  of  1  share;  to 
plaintui:  W.  H.  Rob«iBon,  2  shares;  to  plain- 
tiff J.  Surman,  1  share;  and  also  to  J.  H. 
Dammeler,  1  share,  and  to  Samuel  Coulter,  1 
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8bare.  At  the  time  of  this  contract  the  re- 
spective shareholders  mutually  agreed  among 
themselves,  and  with  Flsk,  that  they  would 
immediately  pay  10  per  cent  of  the  pur- 
chase price  of  each  share  for  the  purpose  of 
developing  the  mine,  with  a  view  of  ascer- 
taining if  the  same  was  a  good,  paying  mine 
of  gold  and  silver,  and  if  it  should  prove  sat- 
isfactory they  would  pay  the  remainder  there- 
of as  follows:  $400  when  notified  to  do  so,  and 
$300  within  90  days  thereafter.  In  pursuance 
of  this  agreement,  the  respective  parties  paid 
Pisk  10  per  cent,  of  the  'contract  price  of  each 
share  held  by  them,  and  the  sums  of  money 
so  contributed  were  used  by  Flsk  in  develop- 
ing the  mine.  Subsequently,  and  before  the 
.^400  payment  became  due,  defendants  Dam- 
nieier  and  Coulter,  being  desirous  of  purchas- 
ing the  mine,  proposed  to  plaintiffs  that,  if 
they  would  assign  to  them  their  several  inter- 
ests In  the  option  to  purchase,  they  would  re- 
fund and  pay  the  amount  of  money  already 
advanced,— that  is,  to  Paquet  and  Smith,  the 
sum  of  ?100;  to  Buchtel  and  Mall,  |100;  to 
Van  Auken,  $100;  to  W.  B.  Welch,  $100; 
to  Hunter,  De  Boest,  and  Clark,  Jointly,  $100; 
to  E.  House,  $50;  and  to  W.  H.  Robertson, 
$150.  This  proposition  was  accepted,  and 
plaintiffs  transfared  to  defendants  their  sev- 
eral interests  in  the  mine;  and  defendants 
subsequently  purchased  and  became  the  own- 
ers thereof,  but  have  failed,  neglected,  and 
refused  to  pay  plaintiffs  the  several  sums  as 
aforesaid,  or  any  portion  thereof.  The  com- 
plaint then  asks  for  Judgment  against  the 
defendants,  in  favor  of  the  Individual  plain- 
tiffs, for  the  several  amounts  advanced  and 
paid  by  them.  To  this  complaint  the  defendants 
demurred  for  want  of  jurisdiction,  and  l>e- 
cause  it  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  suit;  and  upon  the  demurrer 
being  overruled  they  answered,  denying  the 
allegations  of  the  complaint,  and  alleging  af- 
firmatively that  plaintiffs,  and  each  of  them, 
have  a  plain,  speedy,  and  adequate  remedy  by 
action  at  law  to  recover  the  amounts  alleged 
and  claimed  in  the  complaint  to  be  due  from 
the  defendants  herein,  and  that  the  several 
'  causes  of  action  set  out  in  the  complaint  are 
not  within  the  jurisdiction  of  a  court  of  eq- 
uity. After  the  evidence  had  been  taken  the 
defendants  again  raised  the  same  question 
by  a  motion  to  dismiss  on  the  ground  that  the 
oomplaint  states  facts  showing  a  cause  of  ac- 
tion at  law  only,  and  that  a  court  of  equity 
has  no  jurisdiction  over  the  same,  nor  right 
to  try  the  questions  involved.  This  motion 
was  overruled,  and  a  trial  bad,  resulting  in 
a  judgment  in  favor  of  the  plaintiffs  sep- 
arately fftr  the  respective  amounts  advanced 
by  them  to  Flsk,  from  which  the  defendants 
api>ea]. 

The  plaintiffs  move  to  dismiss  the  appeal 
for  the  reason  that  on  August  7,  1894,  de- 
fendants served  a  notice  of  appeal,  and  on  the 
14th  day  of  the  samo  month  filed  an  undertak- 
ing with  one  Coulter  as  siu-ety.  Within  the 
time  allowed  by  law,  the  pla'.::tlffs  excepted 


to  the  sufilciency  of  the  surety;  and  the  de- 
fendants, Instead  of  producing  him  for  Jus- 
tification, abandoned  the  attempted  appeal, 
and  served  a  new  notice  and  gave  a  new  un- 
dertaking before  the  time  for  an  appeal  had 
expired.  These  facts  bring  the  case  square- 
ly within  HoUaday  v.  Elliott,  7  Or.  4S3,  in 
which  It  was  held  that  an  appellant  may 
abandon  an  attempted  appeal  when  he  deems 
his  notice  imperfect,  or  when  It  is  incon- 
venient or  im];>o8slble  for  the  surety  to  Justify 
In  case  of  an  exception  to  his  sufiSciency,  and 
may  give  a  new  notice  and  undertaking  at 
any  time  within  the  period  limited  by  law  for 
taking  appeals.  An  appeal  is  not  perfected 
until  the  time  in  which  to  except  to  the  suf- 
ficiency of  the  surety  has  expired,  or  from  the- 
Justification  thereof,  if  excepted  to,  and  until 
perfected  It  many  be  abandoned,  and  a  new 
appeal  taken.  It  follows  that  tbe  motion  to- 
dismiss  the  appeal  must  be  overruled. 

On  the  merits  the  contention  for  the  de- 
fendants is  that,  from  the  facts  set  out  in. 
the  complaint,  it  appears  that  piamtiffs  have 
a  plain,  speedy,  and  adequate  remedy  in  an 
ordinary  action  at  law,  and  consequently  a 
court  of  equity  has  no  Jurisdiction  of  this 
controversy,  while  plaintiffs  seek  to  sustain 
the  jurisdiction  on  the  familiar  doctrine  that 
a  court  of  equity  will  exercise  jurisdiction  to 
prevent  a  multiplicity  of  suits.  But  we  do 
not  think  the  doctrine  applicable  to  this  case. 
The  rights  of  the  plaintifl^,  as  against  the  de- 
fendants, are  purely  legal,  and  wholly  sep- 
arate and  distinct  There  Is  no  community 
of  interest  among  them  either  In  the  subject- 
matter  of  the  suit,  or  in  the  relief  sought. 
Each  plaintiff  is  demanding  a  separate  judg- 
ment against  the  defendants  for  the  amount  of 
his  Indivldiial  claim,  the  granting  or  refusal  of 
which  does  not  depend  upon  the  rights  of  his 
coplalntlffs  any  further  tlian  it  grows  out  of 
the  same  transaction,  and  perhaps  involves 
the  same  questions  of  law,  and  similar  facts. 
A  court  of  law  is  fully  able  to  grant  adequate 
and  speedy  relief,  and  it  seems  to  us  the  con- 
troversy should  be  determined  In  that  forqm. 
It  la  sometimes  admissible— where  a  numer  of 
persons  have  separate  and  individual  claims  or 
rights  of  action  against  the  same  person,  aris- 
ing out  of  the  same  event  or  transaction,  and 
which  involve  and  depend  upon  tbesame  ques- 
tions of  law  and  similar  matters  of  fact— for  a 
court  of  equity  to  exercise  jurisdiction  In  or- 
der to  prevoit  a  multiplicity  of  suits,  and 
thus  give  in  one  proceeding  more  substantial 
relief  than  could  be  obtained  In  numerous  ac- 
tions at  law  prosecuted  by  each  individual 
separately.  But  such  Jurisdiction  is  only  ex- 
ercised where  the  l^al  remedies  are  inade- 
quate, and  cannot  meet  the  ends  of  justice 
as  effectively  as  those  afforded  by  a  court  of 
equity;  and  a  bill  for  that  puri>ose,  as  said 
by  Morton,  C.  J.,  "will  not  be  entertained  un- 
less It  appears  that  this  Is  a  practical  neces- 
sity for  the  Interposition  of  the  court  to  pre- 
vent vexatious  litigation."  Fellows  v.  Spanld- 
tng,  141  Mass.  03,  6  N.  B.  548.    Where  th« 
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rights  of  the  several  plaintiffs  are  purely 
legal,  and  in  themselves  perfectly  distinct, 
80  that  each  party's  case  depends  upon  its 
own  peculiar  circumstances,  and  the  relief 
demanded  Is  a  separate  money  judgment  in 
favor  of  each  plalntifC  and  against  the  de- 
fendant, there  is  no  "practical  necessity"  for 
the  interposition  of  a  court  of  equity,  and 
we  can  find  no  authority  for  holding  that  it  will 
assume  jurisdiction  simply  because  the  par- 
ties are  numerous.  A  def^idant  is  entitled  to 
the  constitutional  right  of  trial  by  jury,  of 
which  he  caunot  be  deprived  because  numer- 
ous parties  are  asserting  claims  against  him, 
even  though  such  claims  may  be  founded 
upon  the  same  questions  of  law  and  fact 
The  circumstances  imder  which  a  court  of 
equity  will  exercise  jurisdiction  in  order  to 
prevent  a  multiplicity  of  suits  are  fully  dlsh 
cussed  and  considered  by  Mr.  i'omeroy  In  his 
work  on  Equity  Jurisprudence;  but  no  prin- 
ciple Is  announced  by  him,  or  sustained  by 
any  of  the  authorities  referred  to,  upon  which, 
in  our  opinion,  this  proceeding  can  be  sus- 
tained. 1  Pom.  Eq.  Jur.  $  243  et  seq.  It  fol- 
lows that  the  decree  of  the  court  below  must 
be  reversed,  the  complaint  dismissed,  and  the 
parties  remanded  to  their  remedy  at  law. 


(27  Or.  148) 

CAREY   V.    FARMERS'    &   MERCHANTS' 

INS.  CO. 
'Supreme  Court  of  Oregon.    April  29,   1895.) 

ISSUBASCB— FBOOFS  OT  tiOSS— Time  ot  Makin'o. 
Under  a  fire  insurance  policy  providing 
that  in  case  of  loss  the  assured  shall  give  imme- 
diate notice,  and  render  a  particular  account 
thereof  to  the  company,  reasonable  diligence  is 
rpquired  in  making  proof  of  loss;  and,  where 
such  proof  was  made  over  four  months  after  a 
fire,  and  there  was  nothing  in  the  pleadings  to 
show  that  'it  conld  have  been  made  sooner,  the 
question  of  reasonable  time  was  for  the  jury. 

Appeal  from  circuit  court,  Linn  comity; 
George  H.  Burnett,  Judge. 

Action  by  David  Carey  against  the  Farmers' 
&  Merchants'  Insurance  Company  to  recover 
on  an  insurance  policy  for  loss  by  fire.  From 
a  judgment  sustaining  a  demurrer  to  the 
complaint,  plaintiff  appeals.    Reversed. 

W.  R.  Willis,  for  appellant  J,  K.  Weath- 
erford,  for  respondent. 

MOORE,  J.  This  Is  an  action  to  recover 
§2,600,  the  amount  alleged  to  be  due  on  an 
insurance  policy,  on  account  of  loss  by  fire. 
A  demurrer  to  the  complaint  having  been 
sustained,  and  the  plaintiff  refusing  to  fur- 
ther plead,  Judgment  of  dismissal  was  ren- 
dered, from  which  the  plaintiff  appeals. 

It  Is  contended  for  defendant  that  proof  of 
the  loss  should  have  been  made  within  (50 
days  after  it  occurred,  and  so  alleged  in  the 
complaint  and  that  the  want  of  such  allega- 
tl<m  entitled  it  to  the  julgment  rendered; 
while  the  plaintiff  Insists  that  the  policy  of 
Insurance  did  not  require  the  proof  to  be 
made  within  that  time,  and  that  the  defend- 


ant waived  such  proof.  The  plaintiff  alleges:  ~ 
The  Incorporation  of  the  defendant  company, 
and  its  engagement  in  the  general  insurance 
business.  His  ownership  of  a  dwelling  house, 
bam,  woodshed,  smokehouse,  and  household 
furniture,  which,  on  July  5,  1893,  the  de- 
fendant. In  consideration  of  the  payment  of 
the  premium,  insured  against  loss  by  fire 
in  the  sum  of  $2,600  for  the  term  of  three 
yeai"s,  and  executed  to  him  a  policy  therefor, 
a  copy  of  which  is  set  out  in  the  complaint 
containing,  inter  alia,  the  following  pro- 
vision: "In  case  of  loss  the  assured  shall 
give  Immediate  notice  thereof,  and  shall  ren- 
der to  the  company  a  particular  account  of 
said  loss,  under  oath,  stating  the  time,  origin, 
and  circumstances  of  the  fire;  the  occupancy 
of  the  building  Insured,  or  containing  the 
property  insured;  other  Insurance,  If  any; 
and  copies  of  the  written  portion  of  all  poli- 
cies; the  whole  cash  value  and  ownership 
of  the  property;  and  the  amount  of  loss  or 
damage."  That  on  October  14,  1893,  said 
property  was,  without  plaintiff's  fault  or  neg- 
ligence, totally  destroyed  by  flre,  In  conse- . 
quence  of  which  he  had  sustained  a  loss  of 
more  than  $2,600.  That  be  gave  Immediate 
notice  of  said  loss  to  the  defendant,  which, 
on  October  26,  1893,  by  its  secretary.  In  re- 
sponse thereto,  wrote  to  him  as  follows: 
"Yours  of  the  16th  Inst  received  by  us  to-day. 
We  will  take  action  In  the  matter  in  a  short 
time.  The  distance  is  so  great,  and  the 
means  of  traveling  dithcult,  that  it  may  be 
some  days  before  getting  there."  That  on 
December  10th,  no  person  having  appeared 
to  adjust  said  matter,  the  plaintiff,  by  tele- 
graph, asked  if  the  defendant  "would  send 
some  one  to  adjust  said  loss,"  and  the  next 
day  received  by  wire  from  said  secretary  an 
answer  which  stated,  "Will  be  down  next 
week."  That  no  agent  of  the  defendant  ap- 
peared. That  It  was  Intended  that  none 
should  adjust  said  loss.  That  said  letter  and 
message  were  written  and  sent  with  the  in- 
tention of  causing  the  phiintiff  to  delay  the 
making  or  filing  of  any  proof  of  loss,  and  that 
he  was  misled  thereby.  In  consequence  of 
which  he  did  not  file  any  proof  thereof  until 
February  24,  1894.  That  the  defendant  ac- 
cepted and  retained  the  said  proofs  until 
two  days  thereafter,  when  it  returned  them, 
for  the  alleged  reason  that  they  bad  not  been 
filed  within  CO  days  after  the  said  loss.  That 
the  defendant  made  no  other  objection  there- 
to, or  demanded  any  other  or  further  proofs; 
and  that  by  its  conduct  aforesaid  the  defend- 
ant has  waived  all  right  to  object  to  the 
proofs  furnished,  and  is  and  should  be  es- 
topped thereby.  That,  the  defendant  not 
having  paid  any  part  of  said  loss,  the  plain- 
tiff prayed  judgment  therefor. 

It  will  be  observed  that  the  terms  of  the 
policy  are  that,  "In  case  of  loss,  the  assured 
shall  give  immediate  notice  thereof,  and  shall 
render  to  the  company  a  particular  account 
of  said  loss,  under  oath,  stating  the  time, 
origin,  and  circumstances  of  the  flre."   This 
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pnrrlflian  must  be  constmed  to  mean  that  tbe 
proof  of  loss  shoold  be  made  within  a  reason- 
able time  In  view  of  all  the  attending  clr- 
cnmstances.  Such  terms  In  a  contract  are 
not  to  receive  a  literal  construction,  and  tbe 
question  whether  the  proof  had  been  made 
"immediately"  is  one  of  fact  for  the  Jury. 
2  Wood,  Ins.  (2d  Bd.)  952.  The  term  "im- 
mediately," as  used  in  the  policy,  required 
the  exercise  of  reasonable  diligence  by  the 
plaintiff,  which  would  be  measured  by  his 
ability  to  make  the  necessary  proof  within 
ft  given  time.  If  he  could,  by  the  exercise  of 
such  diligence,  have  made  the  proof  prior  to 
February  24,  181H.  and  this  fact  had  been 
admitted  by  the  pleadings,  the  court  could, 
as  a  matter  of  law,  have  said  that  the  proof 
of  loss  had  not  been  made  "immediately," 
(2  Wood,  Ins.  930);  but  no  such  admission 
appears,  and  hence  the  question  of  reason- 
able time  within  which  such  proof  should 
have  been  made  was  one  of  fact  for  the  Jury. 
The  cause  was  argued  in  this  court  by  the 
counsel  for  the  defendant  npon  the  assump- 
tion that  the  policy  required  the  proof  to  be 
made  within  60  days  after  the  loss,  and  it 
was  presumably  decided  by  the  court  below 
upon  that  theory;  but  the  alleged  copy  of 
the  policy  set  out  in  the  complaint  contains 
no  such  provision.  In  view  of  these  con- 
siderations. It  was  error  to  sustain  the  de- 
murrer, for  which  reason  the  Judgment  must 
be  reversed,  and  the  cause  remanded  for  fur- 
ther proceedings  not  inconsiateat  with  this 
opinion. 

WOLVBRTON,  J.,  having  participated  in 
the  trial  of  this  cause  in  the  court  bdow, 
took  no  part  herein. 


(27  Or.  104) 

ASTORIA  BXCHANGB  00.  T.  SHIVBLT. 
(Sapreme  Court  of  Oregon.     April  29,  1895.) 
Tidb-Watek  Lands— Tin,!  iw  Statb — Ookvbt- 
ASCB  BT  Riparian  Owkek. 
Act  Oct   11.   18(32,  entitled  "An  act  to 
provide  a  Code  of  Civil  Procedure."  {  S4.'>  fHill's 
Ann.  Lawa,  {  >ioSj,  wlilch  speciBes,  among  otlier 
rulea   for  conatruing   the  descriptive   part   of  a 
conveyance  of  real  property  when  tlie  construc- 
tion la  doubtful,  and  there  are  no  other  sufficient 
circnm-itances  to  determine  It,  In  subdivision  5, 
that,  when  tide  water  is  the  boundary,  the  rights 
of  the  grantor  to  low-water  mark  are  Included 
In  the  conveyance,  and  also  the  right  of  the  state 
between  high  and  low  water  mark,  did  not  oper- 
ate as  a  grant  by  the  state  of  tide  lands  belong- 
ing to  It  to  the  proprietors  of  the  adjacent  bank. 

Appeal  from  circuit  court,  Clatsop  county; 
T.  A.  McBrlde,  Judge. 
On  motion  for  reftiearlng.     Overruled. 
For  former  opinion,  see  39  Pac.  iSiiS. 

WOLVBRTON,  3.  By  appellant's  motion 
for  rehearing  we  are  asked  to  constme  that 
iwrtlon  of  section  855,  Hill's  Ann,  Laws  Or., 
being  section  845  of  an  act  entitled  "An  act 
to  provide  a  Code  of  Civil  Procedure,"  passed 
bj  tbe  legislative  usembly  of  the  state  of 


Oregon,  and  approved  October  11, 1882,  wblcb 
reads  as  foilows:  "The  following  ar«  tha 
roles  for  construing  the  descriptive  part  of  a 
conveyance  of  real  property,  when  the  con- 
struction ia  doubtful  and  there  are  no  other 
sufficient  circumstances  to  determine  It:  •  •  * 
Subd.  6.  When  tide-water  la  the  boundary,  th« 
rights  of  the  grantor  to  low-water  mark  are 
Included  In  the  conveyance,  and  also  the  right 
of  this  state  between  high  and  low  water 
mark."  It  was  claimed  on  the  hearing,  for 
this  statute,  that  it  Is  declaratory  of  the  com- 
mon law  relating  to  tide  lands,  and  that  it 
operated  to  confirm  the  ownership  of  the  soil 
whereon  the  tide  ebbs  and  flows  to  low-water 
mark  In  the  proprietor  of  the  adjacent  bank. 
The  case  of  Bowlby  v.  Shirely,  Zi  Or.  410, 
30  Pac.  154,  settles  the  question  as  to  what 
was  the  status  of  tide  lands  under  the  law 
when  the  state  was  admitted  Into  the  Union. 
Lord,  J.,  at  page  427,  22  Or.,  and  page  160,  30 
Pac,  says:  "When  the  state  of  Oregon  wa» 
admitted  into  the  Union,  the  tide  lands  be- 
came its  property,  and  subject  to  Its  Jurisdic- 
tion and  disposal;  that.  In  the  absence  of  leg- 
islation or  usage,  the  common-law  rule  would 
govern  the  rights  of  the  upland  proprietor, 
and  by  that  law  the  title  to  them  is  in  the 
state;  that  the  state  has  the  right  to  dispose 
of  them  in  such  manner  as  she  might  deem 
proper,  as  Is  frequently  done  in  various  ways, 
and  whereby  sometimes  large  areas  are  re- 
claimed and  occupied  by  cities,  and  are  put 
to  public  and  private  usee,  state  control  and 
ownership  therein  being  supreme,  subject 
only  to  the  paramount  right  of  navigation  and 
commerce.  The  whole  question  is  for  the 
state  to  determine  for  Itself.  It  can  say  to 
what  extent  It  will  preserve  Its  rights  of  own- 
ership In  them,  or  confer  them  on  others." 
The  statute  above  cited  was  the  first  passed 
since  the  state's  admission  having  'any  refer- 
ence whatever  to  tide  lands;  hence  the  law  am 
It  affected  or  determined  the  stattis  of  such 
lands  stood  the  same  at  the  passage  of  the 
act  as  when  the  state  was  admitted.  It  was 
therefore  not  the  law  of  Oregon,  upon  the 
date  of  said  enactment,  "that,  so  far  as  the 
tide  ebbs  and  flows,  the  ownership  of  the  soil 
to  low-water  mark  was  In  the  proprietor  of 
the  adjacent  bank."  And  as  It  was  not  claim- 
ed for  this  act  that  It  operated  as  a  grrant  of 
the  tide  lands  to  the  bank  owner,  we  presum- 
ed that  Bowlby  v.  Shlvely  was  decisive  of  the 
point,  and  we  still  adhere  to  that  opinion. 
But  now,  upon  the  petition  for  rehearing.  It 
Is  urged  that  the  act  of  October  11,  18G2,  op- 
erated as  a  grant  by  the  state  of  Oregon  to 
the  proprietors  of  the  adjacent  bank.  This 
Is  an  Important  advance  upon  the  doctrine  as 
formerly  stated  and  maintained.  There  ex> 
Ist  three  good  and  sufllcient  reasons  why  this 
statute  should  not  now  be  construed  as  a 
grant: 

1.  It  Is  apparent  froip  the  law  Itself  that 
the  legislature  did  not  Intend  It  to  operate  as 
a  grant  It  is  found  In  an  act  entitled  "A» 
act  to  provide  a  (^de  of  (XvU  Procedure^" 


Digitized  by 


Google 


Or.)     WILLAMETTE  STEAM  MILI£,  LUMBEB'G  &  MAKUP'G  CO.  •.  MoLEOD.     98 


and  comes  Trader  the  title  of  "Evidence  in 
Particular  Cases,"  and  purports  to  lay  down 
rules  "for  construing  the  descriptive  part  of 
a  conveyance  of  real  property  when  the  con- 
struction ia  doubtful,  and  there  are  no  other 
snfflclent  circumstances  to  determine  It"  No 
words  of  grant  are  used  or  employed,  and 
nothing  appears  upon  the  face  of  the  statute 
to  signify  such  an  intent  by  the  legislature. 
The  object  was,  as  the  statute  indicates,  to 
provide  rules  for  construing  the  descriptive 
port  of  conveyances.  When  tide  water  Is 
made  the  boundary,  the  statute  provides  that 
"the  rights  of  the  grantor  to  low-water  mark 
are  Included  in  the  conveyance."  If  a  gran- 
tor, being  a  bank  owner,  has  any  rights  to  the 
soil  beneath  the  ebb  and  flow  of  the  tide,  such 
as  he  has  would  pass  under  a  deed  making 
tide  water  the  bonndtu?,  because  the  courts 
would,  under  the  statute,  construe  his  grant 
as  running  to  low-water  mark;  If  be  is  with- 
out any  such  rights,  however,  then  none  can 
pass,  as  he  could  not  convey  more  than  he 
has.  So,  if  the  right  was  In  the  state,  it  was 
surely  not  Intended  by  tI>o  legislature  that  a 
conveyance  by  a  private  individual,  making 
tide  water  the  boundary,  would  pass  such 
right  or  title  out  of  the  state  to  the  grantee. 
The  latter  clause  of  subdivision  5,  to  wit, 
"and  also  the  rigbt  of  the  state  between  high 
and  low  water  mark,"  can  therefore  have  no 
bearing  in  the  constmctlon  of  the  description 
of  private  conveyances,  and  Just  why  It  was 
added  Is  not  now  apparent,  unless  it  was  to 
govern  where  the  state  makes  a  conveyance 
making  tide  water  the  boundary.  One  thing 
Is  certain:  the  clause  does  not  operate  as  a 
grant,  and  was  never  so  Intended. 

2.  The  legislature  has  treated  all  tide  lands 
as  belonging  to  the  state,  and  subject  to  Its 
disposition  and  control,  but  in  subordination, 
however,  to  the  rights  of  navigation  and  com- 
merce. On  October  17,  1862,  at  the  same  ses- 
sion of  the  legislature  thnt  the  act  to  provide 
a  Code  of  Civil  Procedure  was  passed,  an- 
other act  was  pnssed,  authorizing  "the  own- 
ers of  land  lying  upon  a  navigable  stream  or 
other  like  water  to  build  wharves  into  such 
stream  or  other  water  beyond  the  line  of  low- 
water  mark,"  which  Is  alluded  to  by  counsel; 
but  this  act  seems  to  have  no  particular  bear- 
ing upon  the  question  at  Issue.  But  by  the 
act  of  1872  (Sess.  Laws  1872,  p.  12»),  and 
subsequent  acts  amendatory  tnereof,  the  leg- 
islature has,  by  direct  enactment,  provided  for 
the  sale  and  disposal  by  the  state  of  ail  tide 
lands  within  her  boundary,  thereby  assuming 
and  exercising  proprietary  control  over  them. 
Since  that  time  the  legislature  has,  by  the  act 
of  October  24,  1875,  directly  granted  to  the 
Willamette  Valley  &  Coast  Railroad  Company 
all  the  tide  and  marsh  lands  in  Benton  coun- 
ty, and  the  state  has  by  deed  conveyed  a 
large  amount  of  her  tide  lands  to  a  great 
number  of  private  individuals  who,  together 
with  their  grantees,  are  now  holding  by  vir- 
tue of  the  tiUe  thus  deralgned.  So  we  And 
tiat  by  legislative  Intmdment  all  tide  lands 


belong  to  the  state,  and  the  policy  has  been, 
and  is  now,  to  convey  them  to  purchasers  sub- 
ject to  the  paramount  rights  of  navigation 
and  commerce,  thus  placing  upon  said  act  of 
1862  a  legislative  construction  in  harmony 
with  what  section  855,  subd.  5,  purports  to  be, 
—simply  a  rule  of  evidence  by  which  to  de- 
termine the  descriptive  parts  of  cooveyancea 
where  the  construction  is  doubtful,  and  there- 
fore not  a  grant. 

3.  The  courts  of  the  state  have  treated  the 
several  acts  of  the  legislature  concerning  tide 
lands  as  compatible  with  the  state's  owner- 
ship thereof,  and  have  repeatedly  upheld,  sus- 
tained, and  confirmed  the  grants  and  deeds 
of  the  state  to  such  lands,  until  now  It  has 
become  settiedlaw  that  the  state  was  pri- 
marily the  owner  of  these  lands,  and  had 
good  right  to  convey  and  dispose  of  them. 
See  Hlnman  v.  Warren,  6  Or.  411;  Parker  v. 
Taylor,  7  Or.  446;  Parker  v.  Kogers,  8 'Or. 
183;  and  Bowlby  v.  Shlvely,  supra.  True^ 
In  all  the  reported  cases  no  reference  Is  made 
to  section  855  of  the  Code  of  Civil  Procedure, 
and  no  attempt  has  ever  been  made  to  con- 
strue it  This  fact  in  Itself  Is  a  strong  argu- 
ment that  no  one  ever  considered  said  subdi- 
vision 5  as  constituting  a  grant,  when,  If  so 
considered.  It  was  of  such  vital  and  vast  Im- 
portance to  tide  land  occupants.  It  has  now 
come  to  this:  that  the  several  acts  of  the  leg- 
islature referred  to,  theleglslaOve  construction 
placed  upon  them  compatible  with  the  theory 
of  the  state's  ownership,  and  the  adjudications 
of  this  court  touching  them,  have  all  tended  to 
and  have  now  indubitably  established  a  fixed 
rule  of  property  concerning  these  lands, 
which  to  overthrow  would  unsettle  large 
vested  interests,  and  destroy  many  valuable 
titles.  Courts  are  always  careful  of  vested 
rights,  and  will  never  disturb  them  unless 
there  are  good  and.  ample  reasons  for  so  do- 
ing. For  these  and  other  reasons  which 
might  be  assigned  the  motion  for  a  rebearlnc 
ia  overruled. 


(27  Or    27J» 
WILLAMETTE  STEAM  MILLS,  LUM- 
BERING &  MANUFACTURING 
•   CO.  T.  McLEOD  et  aL 
(Supreme  Court  of  Oregon.     April  29,  1805.) 

UeCHANIC'S    LISN— SUFriOIBMCT  OF  NOTICB. 

1.  A  notice  for  a  mechanic's  lien,  reciting 
that  "the  ground  on  which  the  bnilding  wag  erect- 
ed being  at  the  time  the  property  of  H.,  who 
cnnsed  the  said  building  to  be  erected  by  the  said 
McL.,  her  contractor  and  agent,"  to  whom,  the 
material  was  furnished,  sufficiently  shows  the 
contractual  relation  existing  between  them. 

2.  Where  land  is  conveyed  during  the  con- 
struction of  a  building  thereon,  the  owner  at  the 
time  a  mechanic's  lien  is  filed  is  the  one  properly 
named  tlierein  as  the  owner,  and  not  the  owner  at 
the  time  the  bnilding  was  commenced. 

Bean,  C.  J.,  dissentiDg. 

Appeal  from  circuit  court,  Mnltnomab  comi- 
ty;   L.  B.  Steams,  .Judge. 

Action  by  the  Willamette  Steam  Mills,  Lum- 
bering &  Manufactui'ing  Company  against  M. 
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E.  McLeod  and  others  to  enforce  a  mechan- 
ic's Hen.  From  a  decree  for  plaintiff,  defend- 
ant Lydia  Henry  appeals.     Affirmed. 

E.   C.    BronauRh,    for   appellant.      Joseph 
Simon  and  G.  G.  Gammons,  for  respondent. 

PER  CURIAM.  This  Is  a  suit  brought  by 
the  Willamette  Steam  Hills,  Lumbering  & 
Manufacturing  Company  against  N.  E.  Mc- 
Leod,  Lydia  Henry,  P.  E.  Beach,  and  C.  A. 
Plummer  to  foreclose  a  mechanic's  lien  upon 
lot  No.  1  In  block  No.  1  of  Henry's  addition 
to  Portland,  Or.  Upon  the  Issues  being  made 
up  by  answers  and  cross  bills  and  replies 
thereto,  the  cause  was  tried  by  the  court, 
which  found  the  facts  substantially  as  fol- 
lows: That  about  January  10,  1893,  one 
Charles  K.  Henry,  being  the  owner  of  said 
lot,  entered  Into  a  contract  with  the  defend- 
ant McLeod  by  the  terms  of  which  the  lat- 
ter, in  consideration  of  $3,239,  agreed  to  fur- 
'  nlsb  the  material,  and  erect  thereon  a  dwell- 
ing house.  That,  on  March  16th  of  that  year, 
Charles  K.  Henry  conveyed  to  the  defendant 
Lydia  Henry  the  said  lot  and  the  dwelling 
house  so  contracted  for,  then  In  process  of 
construction,  and  which  the  defendant  Mc- 
Leod thereafter  completed.  That  the  defend- 
ant Lydia  Henry  received  the  said  convey- 
ance with  knowledge  that  said  house'  was  be- 
ing constructed  by  McLeod  under  his  con- 
tract with  Charles  K.  Henry.  That  she  con- 
sented to  the  continuance  of  the  work,  and 
contracted  with  McLeod  as  the  contractor  In 
charge  of  the  building  until  the  completion 
thereof,  and  was  fully  aware  of,  and  had  no- 
tice of.  from  the  beginning,  and  supervised, 
the  furnishing  of  materials  and  labor  for  such 
construction  by  the  plaintiff  and  other  lien 
claimants;  and  that  she  never  posted  any  no- 
tice that  she  would  not  be  responsible  tor  the 
cost  of  said  building  or  any  part  thereof;  and 
that  a  large  poi-tion  of  said  materials  was  fur- 
nished and  used  In  the  building  after  the  said 
conveyance  to  her.  That  the  plaintiff,  hav- 
ing furnished  to  the  defendant  McLeod  lum- 
ber and  material  of  the  value  of  $602.71,  to 
be  used,  and  which  were  used.  In  the  con- 
struction of  said  building,  filed  its  lien  to  se- 
cure the  payment  thereof.  That  the  defend- 
ant Beach,  having  furnished  to  one  Henry 
Schroeder  material  of  the  value  of  $83.84,  to 
be  used,  and  which  was  used,  in  painting  a 
part  of  said  house  under  a  contract  between 
said  Schroeder  and  McLeod,  filed  his  Hen  to 
secure  the  payment  thereof.  That  Fleming 
&  Clark,  having  entered  Into  a  contract  with 
McLeod,  famished  material  and  performed 
labor  of  the  value  of  $35  In  painting  a  part  of 
said  house,  and,  having  filed  their  notice  of 
lien,  assigned  their  demand  and  Hen  to  the 
defendant  Beach.  That  Whlttler,  Fuller  & 
Co.,  having  furnished  to  the  defendant  Mc- 
Leod material  and  performed  labor  of  the 
value  of  $275,  to  be  used,  and  which  were 
used.  In  the  construction  of  said  bouse,  and 
having  filed  their  lien  to  secure  the  payment 


thereof,  assigned  It  and  their  demand  to  the 
defendant  Plummer.  Upon  such  findings,  the 
court  decreed  a  foreclosure  of  said  liens,  and 
a  sale  of  the  property  charged  therewith,  to 
satisfy  the  amounts  found  due  the  respective 
parties,  from  which  decree  the  defendant 
Lydia  Henry  appeals. 

The  plaintiff's  notice  of  lien  states:  "That 
the  Willamette  Steam  Mills,  Lumbering  & 
Manufacturing  Company,  a  corporation,  of 
the  city  of  Portland,  in  the  county  of  Multno- 
mah, Oregon,  has,  by  virtue  of  a  contract 
heretofore  made  with  N.  E.  McLeod,  of  Mult- 
nomah, Oregon,  sold  and  delivered  to  said  N. 
E.  McLeod  lumber  and  building  material  to 
be  used,  and  which  were  used.  In  the  erection 
and  completion  of  a  certain  building  upon  the 
land  hereinafter  described;  the  ground  up- 
on which  said  building  was  erected  being  at 
the  time  the  property  of  Lydia  Henry,  who 
caused  the  said  building  to  be  erected  by  the 
said  N.  E.  Mcl^eod,  her  contractor  and  agrait." 
The  counsel  for  the  appellant  contends  that 
this  notice  fails  to  state  the  contractual  rela- 
tions existing  between  the  plaintiff  and  the 
defendant  Lydia  Henry.  The  statement  that 
she  was  the  owner  of  the  property,  and  caus- 
ed said  building  to  be  erected  by  McLeod,  to 
whom  the  plaintiff  fnrnlshed  the  materials, 
shows  a  contractual  relation  between  the  par- 
ties, sufiScIent  to  authorisse  McLeod  to  bind 
the  property  by  bis  contracts  for  material 
furnished  or  labor  performed  In  the  construc- 
tion of  said  building.  The  evidence,  howev- 
er, shows  that  the  contract  was  entered  Into 
between  the  defendant  McLeod  and  Charles 
K.  Henry,  who  was  at  the  time  of  its  execu- 
tion, and  until  March  16,  1S93,  the  owner  of 
the  property.  It  also  appears  that  McLeod 
commenced  to  work  on  the  building  about 
January  lOtb,  and,  while  putting  up  the 
frame,  the  defendant  Lydia  Henry  m-dered  a 
change  In  the  plans  by  requiring  double'slld- 
Ing  doors  In  one  of  the  partitions,  which  Mc- 
Leod made  aftw  consulting  with  Charles  K. 
Henry,  who  told  him  that  the  house  was  for 
Lydia  Henry,  and  ordered  him  to  make  such 
changes  as  she  desired;  that  she  frequently 
visited  the  building,  suggested  changes  there- 
in, and  supervised  its  construction.  Oharlen 
K.  Henry,  as  a  witness  for  Lydia  Henry,  tes- 
tified that,  when  the  contract  was  entered  in- 
to, he  Intended  to  have  the  building  con- 
structed for  himself;  that  Lydia  Henry  had 
no  Interest  in  the  property  untU  it  was  con- 
veyed to  her;  that  it  was  understood  be- 
tween him  and  said  Lydia  that  he  was  to  pay 
for  the  building,  and  that  he  had  paid  the 
whole  contract  price,  except  $839.  From  this 
evidence  it  is  apparent  that  Charles  K.  Henry 
woidd  In  an  action  at  law  be  personally  lia- 
ble on  the  contract  for  the  full  value  of  the 
materials  furnished  and  labor  performed  in 
the  construction  of  said  building,  while  the 
property  benefited  by  the  improvement  would 
in  equity  be  also  liable  therefor  to  the  extent 
of  Its  value. 

The  testimony  of  McLeod  shows  that  Lydia 
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Henry  was  the  equitable  ftwrier  of  the  prop- 
erty at  the  time  the  contract  was  entered  Into, 
and  that  the  house  was  being  constructed  for 
her  by  Charles  K.  Henry,  as  her  agent.  This 
testimony  Is  corroborated  by  other  facts  and 
circumstances,  which  leads  us  to  believe  It  to 
be  true.  It  Is  contended  that  Charles  K.  Hen- 
ry, being  the  legal  owner  of  said  property 
when  the  consti-nctlon  of  said  building  was 
ccnimenced,  was  the  proper  person  to  be  nam- 
ed in  the  notice  as  the  owner  thereof,  and 
that  the  statement  tliat  Lydia  Henry  was  the 
owner  renders  the  lien  void.  It  is  the  build- 
ing which  should  be  charged  with  the  lien, 
and  the  notice  of  such  lien  should  state  the 
name  of  the  owner  at  the  time  the  lien  is 
filed,  either  directly  or  by  necessary  Inference. 
Any  other  interpretation  of  the  statute  would 
require  the  lien  claimant  to  state  the  name  of 
all  the  owners  of  the  property  from  the  time 
the  building  was  commenced  until  thelienwas 
filed,  in  cases  where  the  premises  had  been 
conveyed  during  the  construction  of  the  build- 
ing. Collhis  V.  Snoke  (Wash.)  38  Pac.  161; 
Edwards  v.  Derrlckson,  28  N.  J.  Law,  39: 
Robins  V.  Bunn,  34  N.  J.  Law,  322;  Amidou 
V.  Benjamin,  128  Mass.  534;  Kezartee  v. 
Marks,  15  Or.  529,  16  Pac.  407;  Gordon  v. 
Deal,  23  Or.  154,  31  Pac.  287.  The  state- 
ment that  Lydia  Henry  caused  the  building 
to  be  erected  upon  land  owned  by  her  Is 
equivalent  to  saying  that  she  was  the  owner 
of  the  building.  Curtis  v.  Sestanovlch  (Or) 
37  Pac.  67. 

The  lien  notice  of  Fleming  &  Clark,  assign- 
ed to  the  defendant  Beach,  is  nearly  identical 
in  its  statements  with  that  of  the  plaintifT, 
except  that  It  avers  that  Lydia  Henry  is  the 
owner  of  the  lot  and  house,  and  hence  it 
needs  no  consideration.  The  lien  of  Whittier, 
Puller  &  Co.,  assigned  to  the  defendant 
Pliimmer,  states:  "That  said  N.  E.  McLeod 
^vas  the  agent  of  Charles  Henry,  and  the  said 
Charles  Henry  Is  the  reputed'  owner  of  said 
building  and  of  the  land  upon  which  it 
stands,  and  caused  said  materials  and  labor 
to  be  used  and  performed."  And  the  lien  of 
the  defendant  Beach  states:  "That  during 
said  time  Charles  Henry  was,  and  still  is,  the 
owner  and  reputed  owner  of  said  lot  and  of 
said  house,  and  caused  the  said  house  to  be 
con-structed."  The  cmly  question  Involved  In 
the  consideration  of  these  Hens  is  the  state- 
ment of  the  ownership  of  the  property  sought 
to  be  charged  therewith  at'  the  time  they 
were  filed.  The  statute  (Hill's  Code,  §  3673) 
requires  the  statement  of  the  name  of  the 
owner  or  reputed  owner  if  known,  and  these 
notices,  having  cotmplled  with  its  require- 
ments, must  be  held  valid;  and  the  decree 
will  therefore  be  affirmed. 

BKAN,  C.  J.  (dissenting).  I  concur  in  the 
result,  but  not  In  that  portion  of  the  opinion 
which  assumes  that  a  claim  of  lien  must  upon 
Its  face  show  the  contractual  relation  between 
the  owner  of  the  building  and  the  party  to 


whom  the  materials  were  furnished  or  for 
whom  the  labor  was  pwformed.  It  Is  true 
there  Is  a  suggestion  to  that  effect  in  Rankin 
V.  Malarkey,  23  Or.  593,  32  Pac.  620,  and  34 
Pac.  816,  and  Curtis  v.  Sestanovlch  (Or.)  37 
Pac.  67,  but  the  question  was  not  directly  In- 
volved or  necessary  to  a  decision  of  either  of 
these  cases,  and  hence  I  did  not  formally 
dissent  at  the  time.  In  my  opinion,  the  claim- 
ant observes  the  necessary  legal  requirements 
when  he  files  in  the  proper  office  "a  claim 
containing  a  true  statement  of  his  demand, 
after  deducting  all  just  credits  and  offsets, 
with  the  name  of  the  owner  or  reputed  o'wn- 
er,  if  known,  and  also  the  name  of  the  per- 
son by  whom  he  was  employed  or  to  whom  he 
furnished  the  materials,  and  also  a  descrip- 
tion of  the  property  to  be  charged  with  said 
lien  sufficient  for  identification";  and  to  exact 
of  him  anything  more  is  imposing  a  burden 
not  authorized  by  law.  When  the  statement 
contains  all  the  facts  required  by  statute  to 
be  contained  therein,  the  question  as  to 
whether  the  lien  attaches  for  materials  fur- 
nished or  labor  performed  for  -some  person 
whom  the  statute  makes  the  agent  of  the 
owner,  as  provided  In  section  3669,  or  whether 
it  attaches  by  virtue  of  section  3672,  is  a  mat- 
ter of  pleadings  and  proof.  The  statutes  of 
California  and  New  Mexico  are  similar  to 
ours  in  this  respect,  and  I  think  the  view  ex- 
pressed by  the  courts  of  those  states  In  Lum- 
ber Co.  V.  Gottschalk,  81  Cal.  641,  22  Pac. 
860,  and  Post  v.  Miles  (N.  M.)  34  Pac.  686,  is 
the  better  constructioD  of  the  statute. 


STATE  V.  WONG  FUN. 


(22  Nev. 
(No.  1,425.) 


(Supreme  Court  of  Nevada.     May  1,  1895.) 

HOMICIOB — IXSTRUCTrONS  A8  TO  DeOREB— RsVIEW, 

1.  A  murder  not  perpetrated  by  means  of 
poison,  lying  in  wait,  or  torture,  nor  in  the  per- 
petration of,  or  attempt  to  perpetrate,  arson,  rape, 
robbery,  or  burglary,  can  only  bccume  murder 
in  the  first  degree  by  being  ■willful,  deliberate, 
and  premeditated.  An  instruction  which  ignores 
these  conditions,  and  informs  the  jury  that  if 
they  find  that  the  defendant  unlawfully,  and 
with  malice  aforethought,  killed  the  deceased, 
their  verdict  must  be  murder  in  the  first  degree, 
is  erroneous. 

2.  The  words  "willful,  deliberate,  and  pre- 
meditated." as  used  in  the  statute  defining  mur- 
der in  the  first  degree,  are  not  synonymous  with 
the  term  "malice  aforethought." 

3.  Where  there  is  evidence  to  support  the 
verdict  of  the  jury,  the  supreme  court  cannot  re- 
verse the  judgment  upon  the  ground  of  Insufii- 
ciency  of  the  evidence. 

(Syllabus  by  Bigelow,  C.  J.) 

Appeal  from  district  court.  White  Pine 
county;    G.  P.  Tolbot,  Judge. 

Wong  Pun,  indicted  as  George  Fong,  hav- 
ing been  convicted  of  mm'der,  appeals.  Re- 
versed. 

Henry  Rives  and  Frank  X.  Murphy,  for 
appellant  R.  M.  Beatty,  Atty.  Gen.,  for  the 
State. 
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BIGELOW,  C.  J.  The  defendant  was  con- 
Tlcted  of  murder  In  the  first  degree,  and  ap- 
peals. The  charging  part  of  the  Indictment 
reads  as  follows:  "The  said  George  Fong, 
on  the  4th  day  of  October,  A.  D.  1894,  or 
thereabouts,  without  autboritr  of  law,  and 
with  malice  aforethought,  killed  one  Hing 
Liee,  a  human  being,  by  shooting  him  with 
a  pistol,  at  said  county,  state  of  Nevada." 
Under  o\a  statute  dividing  murder  into  two 
degrees,  and  the  one  providing  a  form  of  In- 
dictment, this  Indictment  is  sufficient  to  sup- 
port a  verdict  of  murder  In  the  first  degree, 
although  It  does  not  charge  that  the  killing 
was  done  with  premeditation  and  delibera- 
tion. State  V.  Mlllaln,  3  Nev.  409,  439;  State 
V.  Thompson,  12  Nev.  140;  State  v.  Hlng, 
16  Nev.  307. 

In  the  second  instruction,  marked  "State's 
Instruction,"  the  court  instructed  the  Jury 
as  follows:  "The  court  instructs  you  that  if, 
from  all  the  evidence,  you  are  satisfied,  be- 
yond a  reasonable  doubt,  that  the  defendant, 
Wong  Fnn,  on  the  4th  day  of  October,  A. 
D.  1894,  at  the  county  of  White  Pine,  state  of 
Nevada,  without  authority  of  law,  and  with 
malice  aforethought,  killed  Hing  Lee  by 
shooting  him  with  a  pistol,  as  alleged  in  the 
Indictment,  your  verdict  must  be,  'Guilty  of 
murder  in  the  first  degree.' "  And  again,  in 
"State's  Instmctlon  No.  1,"  the  Jury  were  in- 
structed that  if  they  were  "satisfied,  beyond 
reasonable  doubt,  that  he  did  kill  the  deceas- 
ed at  the  time  and  place  and  in  the  manner 
charged  In  the  Indictment,  without  legal  jus- 
tification, your  verdict  must  be,  'Guilty  of 
murder  in  the  first  degree.' "  These  insti-uc- 
tlons  are  clearly  erroneous.  They  define  mur- 
der In  the  second  degree,  and  then  inform 
the  Jury  that,  if  they  find  those  conditions 
to  exist,  they  must  convict  the  defendant  of 
the  first  degree.  Section  17  of  the  act  con- 
cerning- crimes  and  punishments  (Gen.  St.  { 
4581)  provides  that:  "All  murder  which  shall 
be  perpetrated  by  means  of  poison,  ot  lying 
In  wait,  torture,  or  by  any  other  kind  of  will- 
ful, deliberate,  and  premeditated  killing,  or 
which  shall  be  committed  In  the  perpetration, 
or  attempt  to  perpetrate,  any  arson,  rape, 
robbery,  or  burglary,  shall  be  deemed  mur- 
der of  the  first  degree;  and  all  other  kinds 
of  murder  shall  be  deemed  miu^er  of  the 
second  degree."  As  It  is  not  claimed  that 
the  murder  In  this  case  was  perpetrated  by 
means  of  poison,  or  lying  In  wait,  or  twture, 
nor  that  it  was  done  In  the  perpetration  of, 
or  attempt  to  perpetrate,  any  of  the  other 
offenses  mentioned,  it  could  only  become 
murder  of  the  first  degree  by  having  been 
willful,  deliberate,  and  premeditated.  With- 
out these  constituents,  the  crime  would  only 
be  murder  of  the  second  degree,  and  it  is  the 
failure  to  notice  these  most  Important  con- 
ditions In  the  definition  of  murder  of  the 
first  degree  that  makes  the  Instructions  erro- 
neous. State  r.  Mlllaln,  3  Nev.  409,  445; 
State  V.  Anderson,  4  Nev.  205,  276;  People  ▼. 
Valencia,  43  Gal.  662;    People  v.  lama,  67 


Cal.  115,  117;  People  v.  Ooanoe,  57  Cal.  154; 
People  V.  Grlgsby,  62  Cal.  482.  The  reforenoe 
to  the  Indictment  does  not  help  the  instmc- 
tions  any  upon  this  point,  because,  as  we 
have  seen,  the  Indlotment  does  not  allege 
that  the  killing  was  committed  "willfully, 
deliberately,  and  premedltatedly";  conditions 
that,  although  not  necessary  to  be  stated  in 
the  Indictment,  must  be  found  by  the  Jury 
to  exist,  before  they  are  Justified  in  rendering 
a  verdict  of  murder  in  the  first  degree. 

It  Is  argued  by  the  attorney  general  that 
the  term  "malice  aforethought,"  used  In  the 
Instruction,  Is  equivalent  to  the  terms  "will- 
ful, deliberate,  and  premeditated,"  but  we 
cannot  agree  with  that  contention.  Malloe 
aforethought  must  exist  In  both  degrees  (tf 
murder,  but  if  nothing  more  is  shown  it  Is 
murder  of  the  seccmd  degree.  Whart.  Horn. 
§  194.  The  adjectives  "willful,  deliberate, 
and  premeditated,"  as  used  in  the  statute, 
mean  something  over  and  above  malice 
aforethought.  Pec^le  v.  Long,  39  Cal.  694; 
People  V.  Doyell,  48  Oal.  85. 

There  was  some  evidence  to  support  the 
verdict  of  murder  In  the  first  degree,  and 
under  these  chrcumstances,  whether  it  was 
such  or  not,  and  whether  the  defendant  was 
Insane  at  the  time  of  the  killing,  were  ques- 
tions pre-eminently  for  the  Jury.  With  their 
conclusions  this  court  cannot  laterfere.  State 
V.  Raymond,  li  Nev.  99;  State- v.  Cromer,  12 
Nev.  300;  State  v.  MUls,  Id.  403.  The  Judg- 
ment Is  reversed,  and  cause  remanded  for  a 
new  trial. 

BELKNAP  and  BONNIFIBLD,  JJ.,  concur. 


(22  Nev.  333) 

Ex  parte  HEWLETT.     (No.  1,429.) 

(Supreme  Court  of  Nevada.     April  26,  1895.) 

STATdTBg—AMEirDMBXT—CoxsTRnoTiox— Fish- 
eries. 

1.  Where  the  title  states  that  the  subject  of 
an  act  is  to  amend  one  section  of  a  former  stat- 
ute, the  act  cannot  be  extended  to  the  amend- 
ment of  other  sections. 

2.  Where  the  sections  of  an  act  are  so  sep- 
arate and  independent  that  one  section  can  be 
made  to  operate  in  accordance  with  the  intention 
of  the  legislature  without  the  aid  of  the  otliers, 
and  the  invalid  aections  should  not  have  consti- 
tuted any  inducement  for  the  first,  the  courts  will 
sustain  that  section  although  the  other  sections 
are  unconstitutional. 

3.  St.  Nev.  1895,  83  provides  that  trout 
shall  not  be  caught  from  October  of  each  year  to 
Juue  of  each  year.  Edd,  that  the  intention  of 
the  legislature  was  to  forbid  the  catching  of 
trout  from  October  of  one  year  to  June  of  the 
next  year. 

4.  Where  there  ts  a  conflict  between  the  pro- 
visions of  tlie  same  act,  and  there  is  nothing 
else  to  indicate  which  the  Icpslature  intended  to 
be  in  force,  the  latest  in  position  will  control. 

5.  Where  an  act  forbids  the  catching  of 
trout  from  Uie  rivers  uf  a  state,  and  also  from  the 
lakes,  even  if  the  provision  as  to  the  lakes  is  so 
self-contradictory  that  it  cannot  be  enforced,  this 
will  not  invalidate  the  provision  against  catching 
from  the  rivers. 

(Syllabus  by  Bigelow,  0.  J.) 
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Orifflaal  application  by  Fredrick  Hewlett 
for  writ  of  habeas  corpus.     Denied. 

Torreyson  &  Summerfleld,  for  petitioner. 
F.  H.  Norcross,  Dlst.  Atty.,  and  Robt  M. 
Beatty,  Atty.  Gen.,  for  respondent 

BIGBLOW,  0.  J.  Tbe  application  for  tbe 
writ  shows  that  the  petitioner  was  convicted 
In  tbe  Justice's  court  of  Reno  township, 
Washoe  county,  of  having  willfully  and  un- 
lawfully caught,  with  a  hook  and  line,  on  tbe 
12th  day  of  April,  1805,  five  river  trout,  in 
the  waters  of  tbe  Truckee  river,  under  which 
conviction  he  is  now  Imprisoned  by  the  sher- 
iff of  said  county.  To  the  application  tbe 
district  attorney  of  Washoe  county  has  ap- 
peared asi^  filed  a  demurrer.  The  petitioner 
claims  that  there  Is  no  law  forbidding  the 
taking  of  trout  on  the  12th  day  of  April.  By 
St  Nev.  1898,  p.  128,  the  legislature  enacted 
an  amendment  to  what  Is  known  as  the  "Fish 
Law,"  tbe  act  consisting  of  but  two  sections. 
Section  1  amends  section  2  of  the  original 
act,  and  contains  tbe  provisions  as  to  when 
it  shall  be  unlawful  to  catch  trout,  but  per- 
mits taking  them  afi:er  April  1st  Section 
2  amends  section  4  of  the  original  act,  and 
prohibits  common  carriers  and  others  from 
shipping'  or  transporting  trout  illegally 
caught  By  St  Nev.  1895.  83,  the  legisla- 
ture attempted  to  further  amend  the  act  of 
1893.  Tbls  an^endment  extends  tbe  close  sea- 
son to  June  Ist,  and  tbe  plaintiff's  conviction 
depends  upon  tbe  validity  of  this  amendment, 
as  withort  It  there  is  no  law  against  taking 
trout  after  April  1st  It  is  claimed  first  that 
It  Is  taivalld  because  the  title  of  tbe  act  does 
not  express  Its  subject  Stripped  of  Its  ver- 
biage, the  title  states  that  it  is  to  amend  sec- 
tion 2  of  the  act  of  1883.  Section  1  pro- 
vides for  the  amendment  of  section  2  of  that 
act  as  stat^  in  the  title,  but  from  its  sub- 
ject-matter, which  is  substantially,  except  as 
to  dates,  the  same  as  section  1  of  tbe  act  of 
1893.  it  appears  that  section  1  Is  tbe  section 
they  really  wished  tp  amend.  However,  as 
tbe  title  states  that  It  Is  an  act  to  amend 
section  2  of  the  former  act,  and  the  body  of 
the  act  repeats  that  statement,  we  are  of  tbe 
opl&loa  that  it  must  be  taken  Just  as  it  reads, 
although  it  would  seem  that  a  mistake  has 
been  made.  But  tbe  most  serious  point  Is 
that  after  stating  in  the  title  that  tbe  act  is 
an  act  to  amead  but  one  section  of  the  act 
of  1893,  it  goes  on  to  amend  sections  4  and 
8  of  that  act,  altnough,  as  just  stated,  there 
are  but  two  sections  to  the  act,  and  conse- 
quent!/ no  section  4  or  8  to  be  amended.  Un- 
der these  circums^ncea,  it  would  seem  that 
the  last  two  sections  of  the  act  of  1895  are 
nscoustitutional,  under  the  provisions  of  sec- 
tion 17  of  article  4  of  the  constitution,  which 
directs  that  "Bach  law  enacted  by  the  legis- 
lature shall  embrace  but  one  subject  •  •  • 
which  shall  be  briefly  expressed  In  the  title." 
Having  seen  fit  to  restrict  the  title  of  tbe  act 
to  auieudiug  but  one  section  of  the  former 

V      T.40F.no.2— 7 


act,  the  legislature  cannot  go  on  In  tbe  body 
of  the  act  to  amend  other  sections.  State  v. 
Bankers'  &  M.  Mut  Ben.  Aas'n,  23  Kan.  499; 
Sutb.  St  Const  t  87. 

But  the  applicant  for  tbe  writ  was  not  eon- 
victed  under  either  of  these  sections,  but 
under  section  1,  and,  admitting  their  inva- 
lidity, the  question  still  remains  whether  tbe 
provisions  of  section  1  are  not  so  separable 
and  independent  that  they  can  be  enforced, 
notwithstanding  the  uneonstitutlonality  of  the 
other  sections.  We  are  of  the  opinion  that 
they  are.  It  Is  the  first  section  that  provides 
when  trout  shall  not  be  taken.  The  second 
section  forbids  the  shipping  or  transportation 
of  trout  taken  during  tbe  close  season,  and  the 
third  section  forbids  the  taking  of  spawn 
without  tbe  permlsBlon.  of  the  state  fish  com- 
missioner. The  gist  of  the  act  Is  to  preserve 
the  fish  of  the  state  by  establishing  a  season 
during  which  they  shall  not  be  caught  Tbls 
Is  done  In  the  first  section,  and  tbe  penalty  for 
unlawfully  catching  them  prescribed.  If  this 
section  is  enforced,  there  will  be  no  fish  to 
be  shipped,  and  no  means  of  taklngspawn.  The 
other  sections  are  simply  supplementary  to  the 
first'  They  contain  provisions  calculated  to  as- 
sist in  caiTying  out  the  main  purpose  of  tbe 
law,  and  to  prevent  trout  being  taken  contrary 
to  the  directions  of  section  1;  but  without  them 
thwe  remains  an  act  complete  in  Itself,  and 
capable  of  being  executed  in  accordance  with 
the  apparent  legislative  intent  This  being 
so,  tbe  courts  are  required  to  sustain  tbat 
part  of  the  law  against  which  the  constitu- 
tional objections  do  not  exist  Being  io  en- 
tirely separate  and  independent,  tbe  {h-otI- 
slons  of  sections  2  and  3  should  not  have 
constituted  any  Inducement  to  the  enactment 
of  section  1.  State  v.  Board  of  Com'rs,  '21 
Nev.  235,  29  Pac.  974;  Sutb.  St  Const  { 
169  et  seq. 

Section  1  provides  tbat  It  shall  not  be  law- 
ful to  catch  trout  "between  the  1st  day  of 
X)ctober  of  each  year  and  the  1st  day  of 
June  of  each  year,"  and  It  Is  argued  that  the 
term  "each  year,"  as  used  therein,  means  tbe 
same  year,  and  consequently  that  it  Is  only 
between  June  and  October  that  the  catching 
of  trout  Is  forbidden.  In  view,  however,  of 
tbe  order  in  which  these  dates  are  arranged, 
and  the  practical  construction  that  has  al- 
ways been  placed  upon  the  law,  we  think 
the  legislature  Intended  tbe  close  season  to 
run  from  October  of  one  year  to  June  of  tbe 
succeeding  year. 

It  Is  also  said  that  tbe  section  is  so  In- 
sensible and  self-contradictory  as  to  when 
trout  may  be  taken  In  the  lakes  of  the  state 
that  It  is  Impossible  to  determine  tbe  mean- 
ing of  tbe  legislature,  and  that,  consequently, 
the  whole  section  la  a  nullity.  It  must  be 
admitted  that  in  this,  aa  In  most  other  mat- 
ters, tbe  act  Is  not  a  model  of  careful  legisla- 
tion, as  It  contains  In  its  single  section  three 
different  provisions  concerning  lake  trout 
But  the  principle  that  where  there  is  a  con- 
flict In  tbe  same  act  the  provision  which  la 
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latest  In  position  rq>eals  the  otIi»8  (Suth.  St 
Const  §  220;  Blsh.  Writ  Law,  f  65)  would 
probably  apply,  and,  at  any  rate,  the  nullity 
of  the  law  as  to  lake  trout  would  not  affect 
the  provisions  as  to  river  trout  As  to  them  It 
Is  clear.     The  writ  Is  refused. 

BELKNAP,  J.,  concurs. 


(lOT  Cal.  84) 

STINCHPIELD  v.  GILLIS  et  al.    (No.  18,- 

315.) 
(Supreme  Court  of  California.    April  5,  1895.) 

Sale  op  Poktion  op  Minino  Claim — Deed— Pa- 
rol EVIDEXCK. 

1.  C,  bein^  the  owner  of  a  mining  claim, 
took  possession  of  an  adjacent  vein,  and  held  the 
whole  as  one  claim  for  many  years,  finally  sell- 
ing it  to  defendant  under  the  name  of  the  "C. 
Claim."  Thereafter  defendant  conveyed  to 
plaintiff  a  part  of  C.  claim  by  metes  and  bounds, 
the  part  sold  being  designated  as  the  "P.  Claim," 
to  distinguish  it  from  that  portion  retained  by  de- 
fendant Belli,  that  the  property  was  a  single 
claim,  and  there  being  no  reservation  in  the 
deed,  and  no  evidence  of  mining  customs  intro- 
duced on  the  trial,  defendant  was  estopped  from 
denying  plaintiff's  title  to  all  the  gold  found  in 
any  vein  whose  apex  was  within  the  surface  lines 
of  the  ground  conveyed;  defendant's  claim  not 
being  a  "prior  location,"  within  Rev.  St  U.  S.  S 
2336,  providing 'that  all  ore  in  the  space  of  in- 
tersection of  two  veins  shall  belong  to  the  prior 
location. 

2.  Where  a  deed  designated  certain  monu- 
ments as  the  comers  of  the  tract  conveyed,  in 
addition  to  giving  the  length  of  each  side,  the 
former  description  will  prevail;  and.  in  trespass, 
parol  evidence  is  admissible  to  point  out  such 
monuments. 

In  bank.  Appeal  from  superior  court,  Tuo- 
lumne county;  G.  W.  Nlcol,  Judge. 

Action  by  A.  W.  Stincbfield  against  James 
N.  GllUs  and  others  to  recover  the  value  of 
minerals  alleged  to  hare  been  taken  from 
plaintiffs  mining  claim.  From  a  judgment 
for  plaintiff,   defendants   appeal.    Affirmed. 

F.  W.  Street  and  J.  F.  Rooney,  for  appel- 
lants. I.  M.  Kalloch  and  P.  P.  Otis,  for  re-' 
spondent 

HARRISON,  J.  Upon  the  former  appeal 
in  this  ease  (96  Cal.  33,  30  Pac.  830),  It  ap- 
peared that  the  Carrlngton  mine  was  a  sin- 
gle claim  held  by  tlie  defendant  Glllis,  of 
which  he  had  sold  a  portion  to  the  plaintiff, 
and  It  was  held  that,  by  virtue  of  his  deed 
to  the  plaintiff,  Glllis  was  estopped  from 
questioning  the  right  of  his  grantee  to  all 
of  the  gold  found  within  the  surface  lines 
of  the  deed.  Irrespective  of  the  depth  below 
the  surface  at  which  It  was  found.  After 
the  case  went  down  to  the  superior  court  for 
another  trial  the  defendants  amended  their 
answers,  presenting  Issues  to  the  effect  that 
the  tract  of  ground  which  was  sold  to  the 
plaintiff  was  known  as  tlie  "Pine  Tree  Clabn." 
and  was  distinct  from  that  known  as  the 
"Carrlngton  Claim,"  which  was  retained  by 
Glllis.  and  had  been  located  subsequent  to 
the  location  of  the  Carrlngton  claim;  that 
upon  these  facts  they  were  entitled  to  the 


gold  found  at  the  place  of  Intersection  of  the 
Rice  vein  and  the  West  vein,  although  that 
place  of  Intersection  was  within  the  surface 
Un^  of  the  grant  to  the  plaintiff.  Upon  the 
Issues  thus  presented,  the  court  found  that  for 
nearly  14  years  prior  to  the  sale  to  the  plain- 
tiff the  mining  ground  held  by  the  defendant 
Glllis,  Including  that  sold  to  the  plaintiff  as 
well  as  that  retained  by  himself,  had  been 
held  and  claimed  by  blm  as  a  single  mining 
claim,  and  was  known  and  designated  as  the 
"Carrlngton  Claim,"  and  that  during  this 
time  no  Pine  Tree  mine  or  claim  had  existed; 
that  prior  to  the  sale  and  conveyance  to  the 
plaintiff,  Glllis  bad  pointed  out  to  him  the 
boimdaries  of  the  Carrington  claim,  and  told 
him  that  the  ground  so  sold  and  conveyed 
was  a  part  of  that  claim;  that  before  the 
execution  of  the  deed,  GiUis  and  the  plain- 
tiff went  together  upon  the  ground,  and  mark- 
ed off  and  agreed  upon  the  portion  of  the 
claim  to  be  sold  to  the  plaintiff,  and  estab- 
lished visible  monuments  at  each  of  the  four 
corners,  and  agreed  upon  the  dividing  line 
between  the  portion  to  be  sold  to  the  plaintiff 
and  the  portion  to  be  retained  by  the  defend- 
ant, and  established  and  agreed  upon  per- 
manent monuments  'marking  said  dividing 
line;  that  the  ground  was  conveyed  according 
to  these  monuments,  and  In  the  conveyance 
to  the  plaintiff  was  designated  as  the  "Pine 
Tree  Mine,"  for  the  purpose  of  distinguishing 
It  from  the  remaining  part  of  the  Carring- 
ton claim  retained  by  Gillis.  In  1854  the 
C!arrington  claim  was  located  for  1,000  feet 
In  length  and  100  feet  on  each  side  of  the 
vein,  and  In  1859  or  1860  T.  E.  Carrington. 
then  being  in  possession  of  the  Carrington 
claim,  posted  notices  on  the  Pine  Tree  vein, 
adjacent  thereto  on  the  east  claiming  300 
feet  along  said  vein.  Carrington  remained 
in  possession  of  this  property  until  some 
time  in  1870,  when  he  moved' away  from  the 
county,  leaving  the  whole  of  the  mining 
ground  In  charge  of  one  Stoker,  and  instruct- 
ed him  to  do  the  assessment  work  thereon. 
Stoker  took  possession  of  the  entire  ground 
in  which  the  Carrington  and  Pine  Tree  veins 
lay,  and  held  It  for  Carrington,  as  one  claim, 
until  June,  1872;  and  during  this  time  the 
entire  ground  was  held  and  known  as  the 
"Carrlngton  Claim,"  and  all  the  assessment 
work  that  was  done  upon  the  ground  was 
done  as  and  for  the  Carrlngton  claim.  In 
June,  1872,  Carrington  sold  to  the  defend- 
ant Glllis  bis  interest  in  the  mining  ground, 
the  deed  of  conveyance  Including  claims  on 
all  sides  of  the  Pine  Tree  mine,  but  not  men- 
tioning any  claim  or  mining  ground  by  that 
name;  and,  upon  the  execution  of  this  de«l. 
Stoker  turned  over  to  GUlIs  the  possession  of 
all  the  ground  that  he  had  been  holding  for 
Carrlngton,  and  Glllis  remained  In  posses- 
sion thereof  until  his  conveyance  to  the 
plaintiff,  In  1886.  Upon  these  facts  the  court 
rendered  judgment  in  favor  of  the  plaintiff. 
The  defendants  have  appealed. 
We  are  of  the  (q;>Inion  that  the  additional 
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facts  presented  upon  this  appeal  do  not  take 
the  case  out  of  the  principles  under  which 
the  decision  of  the  former  appeal  was  given. 
The  mining  ground  held  by  Carrlngton,  of 
which  Glllls  took  possession  under  his  deed 
of  June,  1872,  must  be  considered  as  a  single 
claim,  irrespective  of  the  original  locations 
of  the  different  parts  of  the  claim.  What- 
ever distinction  may  have  been  at  one  time 
observed  between  the  original  location  of  the 
Carrlngton  mine  and  that  of  the  Pine  Tree 
mine,  it  was  disregarded  by  Carrlngton  dur- 
ing a  large  portion  of  the  time  these  claims 
were  held  by  him;  and  after  he  left  the 
county  the  entire  mining  ground,  which  in- 
cluded them  both,  was  treated  as  one  claim, 
not  only  while  Stoker  held  them,  but  also 
during  all  the  time  that  Glllis  held  them, 
until  his  conveyance  to  the  plaintiff.  That 
conveyance  did  not  purport  to  be  made  In 
accordance  with  the  lines  or  claim  of  any 
previous  location,  but  was  a  conveyance  of  a 
tract  of  mining'  ground  carved  out  of  another 
tract,  known  as  the  "Carrlngton  Claim," 
by  metes  and  bounds  agreed  upon  between 
the  parties,  and  which  they  both  treated  as 
a  part  of  the  Carrlngton  claim,  but  which, 
for  the  sake  of  convenience,  was  designated 
in  the  conveyance  as  the  "Pine  Tree  Claim." 
Undrar  these  facts  the  conveyance  from  Gillis 
to  the  plaintiff  must  have  the  same  effect 
as  though  the  entire  ground  held  by  him 
previous  to  the  conveyance  was  held  by  mere 
possession,  or  under  a  patent  fropi  the  United 
States,  or  as  if  the  two  veins  were  a  part  of 
the  same  location.  At  the  former  appeal  here- 
in it  was  held  that  If  the  locator  of  a  min- 
ing claim  should  convey  a  portion  of  his 
claim,  without  any  reservation  in  his  deed 
ol  conveyance,  his  grantee  would  be  entitled 
to  all  the  gold  that  might  be  found  within 
the  ground  conveyed,  in  any  vein  whose  apex 
was  within  the  surface  lines  of  his  deed. 
So,  if  a  locator  should  convey  to  A.  the  east 
half  of  his  claim,  and  afterwards  should  con- 
vey the  west  half  to  B.,  each  of  his  grantees 
would.  In  the  same  manner,  be  entitled  to  all 
of  the  gold  found  in  any  vein  which  was 
entirely  within  the  surface  lines  of  his  con- 
veyance; and,  on  the  same  principle,  if  the 
proprietor  of  a  tract  of  .mining  ground  which 
has  been  derived  through  several  locations 
should  dispose  of  the  same  In  parcels,  irre- 
spective of  the  lines  of  such  locations,  the 
rights  of  his  grantees  would  be  measured  by 
the  terms  of  their  deeds.  In  such  cases  sec- 
tion 2336  of  the  Revised  Statutes  of  the  Unit- 
ed States  has  no  application.  That  statute 
was  not  intended  to  limit  or  define  the  rights 
of  a  person  in  mere  possession  of  a  tract  of 
mining  ground,  where  there  is  more  than  one 
vein,  or  to  prescribe  the  effect  of  a  convey- 
ance by  the  locator  of  a  claim  of  a  poi-tion  of 
bis  location  containing  one  of  such  veins. 
The  object  of  the  statute  was  to  supplement 
the  provisions  of  section  2332,  and  to  pre- 
scribe rules  under  which  different  locations 
by  different  proprietors  should  be  held,  and 


to  determine  the  rights  of  such  proprietors  In 
case  of  intersecting  veins.  At  the  date  of  the 
passage  of  that  act.  May  10,  1872,  the  Car- 
rlngton claim  was,  and  bad  for  many  years 
been,  held  as  a  single  claim,  without  any  ad- 
verse claim  thereto,  and  it  continued  so  to  be 
held  until  the  conveyance  by  GlUis  to  the 
plaintiff,  in  1886.  The  position  of  the  pro- 
prietor of  a  mining  claim,  who  conveys  a  por- 
tion thereof,  and  retains  the  remainder,'  is 
analogous  to  the  position  of  the  United  States 
after  it  has  issued  its  patent  for  a  location. 
As  the  United  States,  as  well  as  a  subse- 
quent locator,  holds  the  unpatented  claim  sub- 
ject to  the  prior  rights  of  the  patentee,  as 
prescribed  by  section  2336,  so  the  grantor  of 
a  portion  of  his  claim,  in  the  absence  of  any 
reservation  in  his  deed,  or  proof  of  mining 
customs,  holds  the  ungranted  portion  subordi- 
nate to  the  rights  of  his  grantee  in  the  ground 
conveyed.  The  effect  of  the  deed  from  Gillis 
to  the  plaintiff  was  to  estop  him  and  those 
claiming  under  him  from  questioning  the  title 
of  the  plaintiff  to  all  the  gold  that  might  be 
found  in  the  West  vein,  within  the  surface 
lines  of  his  deed.  The  gold  in  controversy 
was  found  within  the  surface  lines  of  this 
deed,  and  It  was  also  found  within  the  lim- 
its of  the  two  wails  foiinlng  the  West  vein, 
although  the  place  at  which  it  was  found  Is 
also  within  the  lines  of  the  walls  which  form 
the  Rice  vein.  This  latter  circumstance  does 
not,  however,  relieve  Gillis  from  the  estoppel 
of  his  deed,  for,  as  the  deed  contains  no  res- 
ervation, and  as  there  was  no  evidence  at 
the  trial  of  any  mining  customs,  effect  must 
be  given  to  the  deed  according  to  Its  terms, 
by  holding  that  the  entire  West  vein  within 
the  surface  lines,  even  though  intersected  by 
another,  passed  to  the  plaintiff.  In  thus  hold- 
ing we  concede  that,  when  mining  ground  is 
conveyed  by  deed  without  express  limitation, 
the  grantee  takes  subject  to  the  characteris- 
tics of  mining  property  given  to  it  by  pre- 
vailing customs  and  laws,  and  not  with  the 
absolute  dominion  which  flows  from  a  con- 
veyance in  fee  of  ordinary  land.  The  mining 
land  thus  granted  Is  still  subject  to  all  mint- 
ing laws  and  customs  which  are  applicable, 
but  the  provision  of  section  2336  that,  when 
two  veins  intersect,  "priority  of  title  shall 
govern,  and  such  prior  location  shall  be  en- 
titled to  all  ore  or  mineral  contained  Within 
the  space  of  intersection,"  cannot  possibly  be 
applied  to  the  case  where  A.  conveys  part  of 
his  mining  claim  to  B.,  for  In  such  a  case  there 
is  no  "prior  location."  Therefore  in  such  a 
case  the  ordinary  rules  which  govern  grants 
of  land  must,  of  necessity,  apply,  and  if  the 
Intersection  takes  place  on  part  of  the  claim 
conveyed  the  grantee  takes  all  the  mineral 
within  the  space  of  intersection.  Whetlier  the 
plaintiff  would  have  been  entitled  to  follow 
the  West  vein  into  the  ground  retained  by 
OUlis,  and  to  claim  the  gold  found  therein, 
or  whether  Gillis  would  have  been  entitled 
to  any  of  the  gold  that  might  he  found  in  the 
Rice  vein,  within  the  ground  conveyed  to  th^ 
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idatsttff,  are  qnestloiu  which  are  not  In- 
rolTed  In  this  appeal,  and  upon  which  we  do 
not  express  any  opinion.  All  that  we  hold  la 
that  inasmuch  as  the  gold  in  question  waa 
within  the  ground  conveyed  by  GUlis  to  the 
plaintiff,  and  In  a  rein  whose  apex  was  witli- 
In  the  surface  lines  of  that  ground,  it  be- 
longed  to  the  plaintiff. 

Certain  rulings  of  the  court  upon  the  ad- 
Alsslon  of  evidence  to  show  the  boundaries 
'Of  the  lands  described  in  the  deed  from  Glllia 
to  the  plaintiff  are  assigned  as  error,  but  we 
are  of  the  opinion  that  the  rulings  were  cor- 
rect The  description  in  the  complaint  fol- 
lows that  in  the  deed  from  OiUls  to  the  plain- 
tiff, and,  in  addition  to  giving  the  length  of 
ea<^  side  of  the  ground,  designated  certain 
monuments  as  the  comers  of  the  tract  con- 
veyed. If  these  monuments  can  be  ascer- 
tained, they  will  prevail  over  the  designated 
measurements,  and  the  evidence  offered  was 
for  the  puritose  of  pointing  out  upon  the  sur^ 
face  of  the  earth  the  montunents  which  had 
been  agreed  upon  in  the  sale,  and  which  were 
named  In  the  conveyance.  For  this  purpose 
the  court  was  authorized  to  receive  parol  evi- 
dence, in  order  to  show  the  Identity  of  the 
land  BO  conveyed  with  that  npon  which  the 
trespass  had  been  committed.  The  Judgment 
knd  order  are  afiBrmed. 

We  concor:  McFARIiAND,  J.;  VAN 
FLEET,  J. 

OAROUTTB,  J.  (concnrring).  While  I  do 
not  think  the  decision  In  this  case  upon  the 
termer  appeal  Is  at  all  conclusive  as  to  the 
questions  raised  by  the  present  appeal,  still 
I  concur  In  the  judgment  upon  the  ground 
tbtit  the  facts  do  not  bring  the  case  within 
the  provisions  of  section  2336  of  the  Revised 
Statutes.  And  when  that  statute  does  not  ap- 
ply, and  there  is  no  oth«'  law  or  mining  cn»- 
tom  applicable  to  the  facts,  I  think  the  gran- 
tee of  the  surface  ground  must  be  held  to  take 
all  the  mineral  at  the  point  of  intersection. 
Again,  it  is  not  dear  to  me  that  the  gold  at 
the  point  of  Intersection  can  be  said  to  be  lo- 
cated In  the  West  vein,  any  more  than  it  was 
located  in  the  Rice  vein. 


aOT  CiL  UT) 

HELMS  et  aL  V.  DtJXNE,  Justice  of  the  Peaea^ 

et   at    (No.    15.723.)» 

(Sapreme  Court  of  California.    April  8,  1895.) 

Wbits  nioM  JrsTicas'  Cocais — Isscaxcb. 

1.  Under  Code  Civ.  Pioc.  c.  5.  art.  1,  tit  1, 
pt  1.  f  ^.  declaring  that  justices'  courts  shall 
be  govenw^l  by  the  laws  regulating  proceedings 
before  justicea,  "so  far  as  such  pruTisions  were 
not  altk-rvd  or  modiSod  in  this  article."  a  sum- 
mons, siinied  by  the  cleric  of  the  justices*  court, 
la  acconlance  with  section  91  of  the  same  arti- 
de,  is  valid,  that  prorision  modifying  Code  Civ. 
Ptoe.  i  &H.  Kqmriiic  pcoceaa  to  be  lissed  by 
the  Justice. 

2.  A  rammona  from  the  justices'  coort, 
signed  Iw  W.,  "clerk  of  the  said  court"  i»  valid, 
thoogh  'justices'  clerk"  ia  the  proper  designar 
Cion. 

*B^caiing  denied. 


S.  Under  Code  Clr.  Proc.  e:  6,  art  1,  tit  1. 

gt  1,  S  91,  providing  that  process  shall  be  issued 
y  the  justices'  cle»  "upon  the  order  of  the  pre- 
siding  justice,"  the  summons  need  not  state  that 
it  was  so  issued,  and,  if  such  redtal  be  made, 
a  mistake  therein  as  to  the  name  of  the  pre- 
siding justice  will  not  alfect  the  Jorisdiction  of 
the  court 

Department  1.  Appeal  from  snperior 
court  city  and  county  of  San  Franeiaco;  A. 
A.  Sanderson,  Judge. 

A  writ  of  review  issued  In  an  action  by- 
Fred  Helms  and  another  against  F.  H. 
Dutine,  Justice  of  the  peace,  and  another, 
was  dismissed,  and  plaintiffs  appeat  Af- 
firmed. 

Geo.  M.  Hurlbnt,  for  appellants.  Ayletr 
R.  Cotton,  for  respondents. 

GAROUTTE,  J.  This  Is  an  appeal  from 
the  Judgment  of  the  superior  coort  for  the 
city  and  county  of  San  Francisco,  entered  In 
the  above-entitled  action,  dismissing  appel- 
lants' writ  of  review  Issued  therein  for  the 
purpose  of  reviewing  the  proceedings  of  the 
Justices'  court  in  the  city  and  cotmty  of  Sac 
Francisco  in  a  certain  action  then  pending. 
It  is  claimed  that  the  court  failed  to  get 
Jurisdiction  of  the  person  of  the  defendant 
in  said  action  by  reason  of  a  fatally  defect- 
ive summons.  That  portion  of  the  sum- 
mons to  which  objection  la  made  reads: 
"Given  under  my  band,  this  Slat  day  of 
May,  1893.  By  order  of  Charles  A.  Low, 
presiding  Justice  of  the  peace  for  the  city 
and  county  of  San  Francisca  B.  W.  Wil- 
liams, Clerk  of  the  Said  Conrt" 

1.  It  la  contended  that  the  summons  should 
be  signed  by  the  Justice  of  the  peace,  as 
provided  by  section  SW  of  the  Code  of  Civil 
Procedure.  We  do  not  think  that  riiapter  &. 
art  1,  tit  1,  pt  1,  of  the  Code  of  Civil  Pro- 
cedure is  In  any  sense  special  legislation, 
and  we  have  no  doubt  but  that  the  sections 
of  the  Code  found  in  that  article  are  in  fnll 
force  and  effect  Section  91  thereof  pro- 
vides that  all  process  of  every  kind  in  ac- 
tions, suits,  or  proceedings,  "shall  be  Issued 
by  the  said  lustices'  clerk*  upon  the  order 
of  the  presiding  justice."  Section  9S  pro- 
vides: 'The  justices'  court  and  the  Jostlces 
of  the  peace  of  every  snch  city  and  county 
shall  be  governed  In  their  proceedings  by 
the  provisions  of  law  regulating  proceedings 
before  Justices  of  the  peace,  so  far  as  ancb 
provisions  were  not  altered  or  modified  In 
this  article."  It  Is  sufficient  to  say  that 
aald  section  91  contains  a  modification  of 
the  rule  declared  In  section  844  regarding 
the  proper  party  to  sign  a  summons  in 
Justices'  courts  in  the  city  and  county  of 
San  Francisco. 

2.  It  is  claimed  that  there  Is  no  such  office 
as  clerk  of  the  Justices'  court  and  that  the 
summons  ia  improperly  signed  and  invalid 
for  that  reason.  Section  86  of  the  Code  of 
Civil  Procednre  provides  that  the  board  of 
supervisors  shall  appoint  a  "Jnstlceo'  .derk." 
and  such  tindoabtetily  is  the  teclinical  name 
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of  the  office,  but  we  tbink  tbe  variance  be- 
tween the  two  terms  so  slight  and  nnlm- 
portant  as  to  affect  no  question  of  Jiurlsdlc- 
tion.  Tbe  better  practice  would  be  for  the 
officer  to  sign  all  process  as  "justices'  clerk." 
3.  It  appears  that  at  the  time  tbe  sum- 
mons was  Issued  Charles  A.  Low  was  not 
presiding  justice  of  the  peace  for  the  city 
and  county  of  San  Francisco,  but  J.  B.  Barry 
was  such  presiding  justlca  At  tbe  hearing 
of  this  proceeding  In  the  trial  court  a  writ- 
ten order  for  issuance  of  the  summons  un- 
der the  hand  of  said  Barry,  as  such  pre- 
siding justice,  was  offered  In  evidence,  and 
upon  any  question  of  jurisdiction  we  think 
tbe  law  fully  satisfied.  While  the  summons 
may,  upon  Its  face,  recite  that  it  was  issued 
at.  tbe  order  of  th»  presiding  justice,  we 
find  no  statutory  requirement  to  that  effect, 
and  hence  such  recital  is  not  conclusive  as 
to  the  fact  Especially  Is  this  true  of  that 
portion  of  the  recital  which  states  the  name 
of  the  presiding  justice,  and  a  mistake  as 
to  a  recital  of  the  name  of  the  particular  per- 
son, who  was  at  the  time  presiding  justice, 
presents  In  no  way  any  jurisdictional  ques- 
tion. Only  those  recitals  in  the  summons 
which  the  law  requires  to  be  recited  there 
are  evidence  of  their  truth.  As  to  the  re- 
citals of  matters  of  mere  snri)lusage,  they 
prove  nothing.  In  the  present  case  the  or^ 
der  was  made  by  the  presiding  justice,  and 
that  was  the  material  and  controlling  fact. 
The  judgment  Is  affirmed. 

We   concur:   VAN    FLEET,    J.;   HARRI- 
SON, J. 
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COHEN  V.  WALLACE.    (No.  4.) 
(Supreme  Court  of  California.    April  6,  1895.) 
Biu,  OF  Ki;cEPTioNs— FoBM— Sbttlbme.ht  —  COK- 

TBNT8. 

1.  A  trial  judge  is  not  justified  In  refusing 
to  settle  a  bill  of  exceptions  on  the  ground  that 
it  is  a  mere  transcript  of  the  reporter's  notes, 
where  it  appears  that  the  evidence  in  the  proposed 
bill  has  been  condensed  to  about  one-fonrth  its 
original  volume,  and  that  a  statement  of  some 
parts  thereof  by  qnestionb  and  answers  is  neces- 
sary in  order  for  a  proper  understanding  of  the 
exceptions  thereto. 

2.  "Where  the  oral  charge  of  the  trial  court, 
to  which  objection  is  taken,  and  the  instructions 
asked  for  and  retused,  have  been  so  authenticat- 
ed as  to  become  a  part  of  the  judgment  roll,  they 
need  not  appear  in  the  bill  of  exceptions. 

In  bank. 

Petition  by  Louis  Cohen  for  a  writ  of  man- 
date against  William  T.  Wallace,  judge  of 
tbe  superior  court  of  San  Francisco  county, 
to  compel  tbe  settlement  of  a  bill  of  excep- 
tions.   Granted. 

H.  I.  Kowalsky  and  T.  J.  Crowley,  for 
petitioner.  Wm.  S.  Barnes,  Dist  Atty.,  for 
respondent. 

VAN  FLEET,  3.  Application  for  8  writ 
of  mandate  to  compel  the  settlement  of  a 
bill  of  exceptions.    The  petition   sets   forth 


that  petitioner  Louis  «X>ben,  was  tried  and 
convicted  in  tbe  superior  court  of  the  city 
and  county  of  San  Francisco  before  re- 
spondent, the  Honorable  William  T.  Wal- 
lace, a  judge  of  said  court,  of  the  crime  of 
perjuiy;  that  judgment  was  entered  on  the 
verdict  on  January  18,  1895,  and  that  there- 
after, on  January  28th,  and  within  the  time 
allowed  by  law,  petitioner,  upon  notice  to  the 
district  attorney,  delivered  to  the  clerk  of 
the  court  for  said  judge  a  proposed  bill  of 
exceptions  in  said  case  for  settlement;  that 
on  the  30th  day  of  January,  two  days  after 
the  delivery  of  said  proposed  bill  to  tbe  clerk, 
the  respondent,  as  such  judge,  made  an  order 
refusing  to  settle  said  bill,  and  directing  that 
it  be  stricken  from  tbe  files  of  said  court 
The  prayer  is  tl&t  respondent  may  be  re- 
quired by  the  mandate  of  this  court  to  settle 
said  bill.  In  response  to  tbe  alternative  writ 
Issued  upon  said  petition,  the  district  attorney 
appeared  in  behalf  of  respondent,  and  filed  an 
answer,  wherein  it  is  admitted  that  respond- 
ent has  refused  to  settle  the  proposed  bill,  but 
stating  that  sncb  refusal  was  because  of 
tbe  fact  that  the  bill  as  proposed  appeared 
to  respondent  to  be  substantially  but  a  tran- 
script of  the  reporter's  notes  of  the  trial  In 
all  its  fullness  of  question  and  answer,  argu- 
ment of  counsel,  and  remarks  of  the  court 
in  detail;  that  for  this  reason,  respondent 
deemed  the  bill  objectionable;  and  that  he 
was  justified  in  refusing  to  settle  it  The  an- 
swer, contrary  to  the  requirement  of  the 
statute,  is  unverified;  but.  Inasmuch  as  no 
specific  objection  to  its  sufficiency  Is  urged 
on  this  ground,  we  may  regard  the  omission 
as  waived,  treat  It  as  raising  an  issue,  and 
proceed  to  dispose  of  the  matter  upon  its 
merits. 

We  do  not  think  the  action  of  tbe  respond- 
ent can  be  sustained.  An  examination  and 
comparison  of  the  proposed  bill  presented 
in  this  case,  in  connection  with  tbe  tran- 
script of  the  evidence  taken  at  tbe  trial,  sat- 
isfies us  that  the  learned  judge  of  the  trial 
court  was  misled  in  assuming  that  the  bill 
as  presented  by  petitioner  was  a  mere  tran- 
script of  tbe  reporter's  notes.  It  caimot 
properly  be  said  to  be  such,  either  in  fact 
or  in  form.  The  testimony  taken  at  the  trial 
comprises,  exclusive  of  the  examination  of 
talesmen  upon  their  voir  dire,  some  200 
typewritten  pages  of  the  reporter's  tran- 
script The  examination  of  talesmen  covers 
about  28  or  30  pages  more,  making  a  tran- 
script in  all  of  about  230  pages.  The  pro- 
posed bill  consists  of  101  pages  of  typewrit- 
ten matter,  but  of  this  the  statement  of  the 
evidence,  including  the  objections  and  ex- 
ceptions reserved  thereon,  covers  but  55 
pages;  showing  that  tbe  evidence  is  con- 
densed in  the  bill  to  only  about  one-fourth 
of  its  original  volume.  It  is  true  that  the 
evidence  is  to  a  considerable  extent  stated 
in  the  bill  by  question  and  answer,  but  this 
would  seem  to  be  largely  necessary  in  order 
to  point  tbe  very  numerous  objections  and 
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exceptions  which  appear  to  have  been  taken 
and  reserved.  For  such  purpose  It  Is  proper 
to  80  state  It  It  furthermore  appears  that 
some  15  pages  of  the  statement  of  the  evi- 
dence is  taken  up  by  the  examination  as  a 
witness  of  the  shorthand  reporter  with  refer- 
ence to  testimony  claimed  to  liave  been  given 
by  the  defendant  upon  a  fonner  occasion. 
As  to  this  portion  of  the  evidence,  it  Is  neces- 
sai7  that  it  should  appear  by  question  and 
answer  in  detail.  The  same  is  essentially 
true  as  to  the  statement  of  the  testimony 
given  by  the  talesmen.  It  may  be  that  there 
are  Instances  in  the  bill  where  the  evidence 
might  with  propriety  be  reduced  to  narra- 
tive form  where  It  is  not  so  stated;  but,  If 
80,  this  can  be  required  upon  the  settlement 
of  the  bill,  according  as  it  may  appear  proper 
or  necessary  to  the  trial  judge.  While  it  is 
a  rule,  which  should,  so  far  as  possible,  be 
followed  In  making  up  a  bill  of  exceptions 
In  criminal  as  well  as  civil  cases,  to  make 
as  short  and  succinct  a  statement  of  the  evi- 
dence as  possible,  either  In  narrative  form, 
giving  its  substance,  or  by  stating  what 
the  evidence  tended  to  establish,  yet  there 
are  frequent  instances  where  neither  of 
these  methods  would  be  wholly  appropri- 
ate and  adequate  to  express  exactly  what  a 
witness  has  said.  In  such  case  it  becomes 
necessary  to  state  the  evidence  by  question 
and  answer,  although  not  strictly  required 
for  the  purpose  of  pointing  an  exception,  but 
to  lay  before  the  court  the  exact  statement 
of  the  witness.  At  best,  written  words  are 
but  a  halting  and  imperfect  substitute  for 
words  spoken  in  portraying  the  meaning 
or  effect  of  language,  and  It  will  not  do  to 
say  that  in  all  cases  and  under  all  circum- 
stances the  evidence  should  never  be  stated 
by  question  and  answer,  except  where  It  is 
desired  to  point  an  exception.  No  hard  and 
fast  rule  should  be  laid  down  upon  the  sub- 
ject, nor  do  we  understand  such  to  be  the 
requirement  of  the  statute.  It  must  be  left 
largely  to  the  discretion  and  Judgment  of  the 
trial  Judge,  when  settling  the  bill,  to  deter- 
mine the  proper  method  to  be  pursued  In  any 
given  case.  In  this  instance  the  manner  In 
which  the  evidence  Is  stated  does  not  render 
the  bill  bad  in  form  on  that  ground. 

The  rest  of  the  bill,  other  than  that  por- 
tion devoted  to  the  statement  of  the  evi- 
dence, consists  of  other  matters  arising  dur- 
ing the  progress  of  the  proceedings  in  the 
court  below,  to  which  objection  and  excep- 
tion were  taken;  such,  for  Instance,  as  a 
motion  and  the  affidavits  used  thereon  for 
a  continuance,  exceptions  reserved  to  rul- 
ings made  during  the  examination  of  tales- 
men, and  to  remarks  of  the  district  attorney 
In  his  opening  statement,  and  argument  to 
the  Jury,  the  charge  of  the  court,  and  other 
matters.  There  are  some  things  stated,  per- 
haps, which  might  with  propriety  be  left 
out  of  the  bill;  but  the  very  purpose  of  the 
statute  In  requiring  a  settlement  to  be  had 
Is  that  sncb  matter  may  be  eliminated,  and 


It  Is  no  reason  for  refusing  to  settle  the  bill. 
It  Is  not  necessary,  for  instance,  to  Incor- 
porate in  the  bill  of  exceptions  the  Instruc- 
tions asked  by  defendant  and  refused  by 
the  court,  where,  as  here,  they  are  properly 
Indorsed  by  the  Judge,  as  they  become  a 
part  of  the  Judgment  roll,  and  should  not  be 
repeated  in  the  bill  of  exceptions.  The 
same  may  be  true  of  the  oral  charge  of  the 
court  If  It  has  been  authenticated  by  the 
Judge  In  such  manner  as  to  become  part  of 
the  Judgment  roll.  It  has  no  place  In  the  bill 
of  exceptions;  but,  if  it  has  not  been  so  au- 
thenticated. It  then  becomes  proper  to  pre- 
serve it  in  the  bill.  See  People  v.  January, 
77  Cal.  179,  19  Pac.  258;  People  v.  Gibson 
(Cal.)  39  Pac.  864.  Taking  the  proposed  bill 
in  its  entirety,  we  find  nothing  constituting 
such  a  departure  from  the  requirements  of 
the  statute  as  Justified  the  respondent  In 
refusing  to  settle  It  The  case  falls  strictly 
within  the  rule  declared  in  Sansome  v. 
Myers,  80  Cal.  483,  22  Pac.  212.  In  that  case 
the  Judge  of  the  trial  court  had  refused  to 
settle  the  bill,  upon  the  ground  that  he 
deemed  It  inaccurate  and  In  many  respects 
untrue,  and  that  It  contained  but  a  partial 
statement  of  the  facts  and  proceedings  lead- 
ing up  to  and  connected  with  and  upon 
which  the  rulings  of  the  court  were  had 
that  were  complained  of.  This  court  said: 
"We  do  not  regard  these  as  sufficient 
grounds  for  refusing  to  settle  a  statement 
If  anything  was  omitted  from  the  state- 
ment, or  any  matter  was  Incorrectly  stated, 
it  was  the  duty  of  the  district  attorney  to 
propose  such  amendments  as  would  correct 
the  omissions  or  errors.  His  failure  to  do 
his  duty  in  this  respect  did  not  Justify  the 
respondent  In  arbitrarily  refusing  to  act  In 
the  matter.  As  was  said  In  the  former  de- 
cision In  this  case.  It  was  not  the  duty  of 
the  Judge  to  prepare  a  statement  but  It  was 
his  duty  to  see  that  one  was  properly  pre- 
pared, and  then  sign  It.  If  the  attorney  for 
the  petitioner  had  omitted  anything  mate- 
rial, the  Judge  should  have  directed  and  re- 
quired him  to  Insert  It;  or.  If  matter  was  In- 
correctly stated,  he  should  have  required 
him  to  correct  it,  If  the  district  attorney  had 
neglected  his  duty  by  falling  to  propose  the 
necessary  amendments,  which  he  seems  to 
have  done.  If  the  petitioner  had  refused  or 
neglected  to  so  correct  the  proposed  state- 
ment as  directed,  the  Judge  would,  no  doubt, 
have  been  Justified  in  refusing  to  settle  the 
same,  but  not  otherwise.  This,  the  findings 
show,  was  not  done.  The  respondent  re- 
fused. In  the  first  Instance,  to  settle  the 
statement  not  to  sign  it  This,  we  think,  he 
had  no  right  to  do.  To  so  hold  would  place 
It  In  the  power  of  the  trial  Judge  to  deprive 
a  litigant  of  his  right  of  appeal  by  simply 
refusing  to  perform  a  plain  duty." 

The  proposed  bill  In  no  sense  comes  with- 
in the  objection  stated  In  People  v.  Getty, 
49  Cal.  581,  relied  upon  by  respondent  as  a 
warrant  for  his  action  In  the  premises.    In 
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tbat  case  It  appeared  that  the  bill  of  excep- 
tions found  in  the  record  consisted  simply 
of  the  reporter's  notes  of  the  trial,  without 
any  attempt  at  condensation  or  the  elimina- 
tion of  Immaterial  matter  in  any  particular; 
and  In  passing  upon  the  case  this  court  said: 
"In  no  conceivable  case  can  it  be  necessary 
or  proper  that  a  bill  of  exceptions  should 
be  made  up  in  that  manner.  It  was  never 
intended  that  the  reporter's  notes  should 
constitute  a  bill  of  exceptions.  The  evidence 
relating  to  the  points  presented  should  be 
stated,  as  far  as  possible,  in  narrative  form, 
or  by  a  statement  of  Its  substance,  or  what 
It  tended  to  prove,  and  the  questions  should 
be  stated  only  when  it  is  necessary  to  pre- 
sent the  point  of  an  objection  thereto."  And 
It  was  said  that  the  Judge  of  the  court  be- 
low would  be  Justified  in  refusing  to  settle 
a  bill  of  exceptions  presented  in  that  form. 
What  is  there  said  was  not  strictly  perti- 
nent to  that  case,  nor  necessary  to  Its  deter- 
mination, since  no  question  as  to  the  right 
to  have  settled  the  bill  there  criticised  was 
involved  in  the  appeal.  But  it  is  neverthe- 
less true  that  .the  expression  in  that  case  as 
to  the  proper  practice  with  reference  to 
bills  of  exceptions  presented  in  such  form 
has  in  subsequent  cases  received  the  au- 
thoritative approval  of  this  court  In  Peo- 
ple V.  Sprague,  53  Cal.  422,  Involving  direct- 
ly the  right  of  the  defendant  to  the  settle- 
ment of  certain  bills  of  exceptions  proposed 
by  him,  which  had  been  refused,  the  court 
say:  "The  Judge  was  fully  Justified  in  re- 
fusing to  settle  and  certify  the  bills  of  ex- 
ceptions <8o  called)  filed  on  the  IGth  and 
18tb  of  September.  The  first  was  a  mere 
skeleton,  containing  no  statement  of  evi- 
dence or  rulings;  the  second  was  in  the 
form  pronounced  'reprehensible'  in  People 
v.  Getty,  49  Cal.  584."  While  this  last  case 
seems  to  have  been  determined  largely  up- 
on another  point, — that  of  a  failure  of  de- 
fendant to  give  notice  to  the  adverse  party 
of  the  presentation  of  his  bills,— the  point 
covered  by  the  language  quoted  was  in- 
volved, and  wliat  was  said  upon  it  cannot 
therefore  be  ignored.  And  in  the  case  of 
January  v.  Superior  Court,  73  Cal.  537,  15 
Pac.  108  (a  proceeding  lilie  the  present,  to 
compel  by  mandate  the  settlement  of  a 
bill),  it  is  said:  "The  bill,  as  originally  pre- 
sented, was  a  tragscript  of  the  reporter's 
notes  of  the  evidence  and  proceedings,  and 
the  court  was  justified  in  refusing  to  settle 
It"  In  Sansome  v.  Myres,  77  Cal.  553,  19 
Pac.  577,  where,  in  a  proceeding  to  require 
the  settlement  of  a  bill  of  exceptions,  the  re- 
spondent answered  that  the  reason  for  his 
refusal  was  that  the  proposed  bill  contained 
but  a  mere  "defective  skeleton"  of  the  tes- 
timony and  evidence,  and  the  answer  was 
demurred  to  as  not  stating  sufficient  ground 
for  such  refusal,  the  demurrer  was  over- 
ruled by  this  court,  and  it  was  held  that  the 
answer,  if  sustained  by  the  facts,  was  good. 
From  these  cases  It  may  be  fairly  taken 


as  established  that  in  instances  where  the 
proposed  bill  is  either  merely  a  copy  of  the 
reiwrter's  transcript,  without  any  effort  to 
reduce  to  proper  form  for  the  purpose  of 
presenting  the  questions  Involved,  or  where 
it  is  a  mere  skeleton,  so  bald  of  the  essential . 
requisites  of  the  bill  contemplated  by  the 
statute  tbat  it  cannot  in  any  true  sense  be 
regarded  as  such,  it  may  be  disregarded,  and 
a  settlement  of  it  will  not  be  required.  This 
doctrine,  however,  is  a  harsh  and  rigid  one, 
and,  if  inconsiderately  applied,  would  be  lia- 
ble to  great  abuse,  and  frequently  operate  a 
virtual  denial  of  Justice  to  a  defendant  solely 
through  the  Ignorance,  incompetency,  or  in- 
dolence of  counsel,  for  which  he  may  be  in 
no  way  responsible.  For  these  reasons,  we 
are  not  disposed  to  extend  its  application  to 
cases  not  falling  strictly  within  the  class  to 
which  it  has  heretofore  been  held  to  apply. 
Bven  in  such  cases  we  are  of  the  opinion  that 
it  would  be  I>etter,  as  a  general  rule,  if  the 
Judges  of  the  trial  court,  disregarding  as  far 
as  possible  technical  objections,  should  en- 
deavor to  settle  the  bill  rather  than  refuse  it 
For  this  purpose,  it  is  not  necessary  that  the 
labor  of  making  a  proper  bill  of  exceptions 
should  be  assumed  by  the  judge.  The  party 
presenting  the  objectionable  bill  could  be  re- 
quired by  the  judge  to  put  it  In  proper  shape, 
giving  a  reasonable  time  for  such  purpose. 
As  suggested  in  Sansome  v.  Myers,  80  Cal. 
486,  22  Pac.  212:  "We  must  not  be  under- 
stood as  intending  to  Justify  the  too  prevalent 
habit  on  the  i>art  of  some  attorneys  of  present- 
ing an  imperfect  statement,  thereby  casting 
upon  opi)oslng  counsel  and  the  court  the  la- 
bor of  piecing  out  and  making  complete  a 
statement  that  should  have  been  made  per- 
fect by  the  appealing  party  in  the  first  In- 
stance. Such  a  course,  whether  it  results 
from  a  design  to  gain  an  undue  advantage  or 
from  indolence,  should  be  severely  condemn- 
ed; and  the  party  practicing  It  should  be  re- 
quired by  the  Judge  to  make  and  present  a 
proper  statement" 

For  these  reasons,  we  are  of  opinion  that 
the  respondent  should  have  proceeded  to  a 
settlement  of  the  proposed  bill,  and  that  a  per- 
emptory writ  should  Issue  to  that  end.  It  Is 
so  ordered. 

We  concur:  BEATTY,  0.  J.;  HARRI- 
SON, J.;  GAROUTTB,  J.;  McFARLAND, 
J.;   HBNSHAW,  J. 

TEMPLE,  J.,  not  having  heard  the  argu- 
ment did  not  participate  in  the  foregoing  de- 
cision. 


(107  Cal.  141) 
WOODSIDE  et  tX  r.  HEWEL.  (No.  18,432.) 
(Supreme  Court  of  California.  April  13,  1895.) 
Dismissal  of  Appeal — Notice. 
1.  Code,  Civ.  Proc.  g  954,  provides  that  if 
appellant  "fails"  to  furnish  the  requisite  papers, 
tne  court  may  dismiss  the  appeal.  Rule  14 
provides,  that  defects  in  the  transcript  may  be 
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corrected  on  mgge»ti<m  of  eitfier  partr;  and  rale 
15  proTides  that  any  exception  to  the  transcript 
which  could  be  cored  on  sugKestion  of  diminu- 
tion muat  be  talipn  before  hearing.  Bdd,  appel- 
lee ia  not  entitled  lO  a  dismissal  for  failure  of 
appellant  to  inclnde,  mider  the  Code,  In  the  tnin- 
icript,  the  notice  of  appeal,  where  ancb  objection 
la  cured  by  the  filing  of  a  certified  copy  before  the 
motion  to  dismiss  is  heard. 

2.  The  including  of  |an  additional  notice  of 
appeal  from  the  judgment  in  the  notice  of  appeal 
from  the  order  denying  a  new  trial  has  no  effect 
either  as  an  original  appeal  or  to  impair  the  ap- 
peal already  pending. 

Department  1.  Appeal  from  superior  court, 
Stanislaus  county;    W.  O.  Minor,  Judge. 

Action  by  one  Woodslde  and  others  against 
one  Hewel,  executor.  There  was  a  Judgment 
for  plaintiffs,  and  defendant  appeals. 

Heard  on  motion  by  appellant  to  dismiss 
appeal.    Denied. 

D.  M.  Delmas,  L.  W.  Fulkoth,  and  W.  H. 
Hatton,  for  appellant.  J.  H.  Budd  and  h.  3. 
Maddux,  for  respondents. 

UAnRISON,  3.  Motion  to  dismiss  an  ap- 
peal. February  20,  18U4,  the  defendant  filed 
and  served  Iiia  notice  of  appeal  from  the  Judg- 
ment herein  that  bad  been  entered  against 
blm  December  22,  1803.  August  25,  1894, 
the  superior  court  made  an  order  denying  the 
defendant's  motion  for  a  new  trial,  and  on 
August  27tli  be  took  an  appeal  from  that  or- 
der. November  20,  1894,  the  appellant  filed 
in  this  court  a  transcript  on  appeal,  contain- 
ing the  Judgment  roll,  statement  on  motion  for 
new  trial,  order  denying  the  same,  and  no- 
tice of  appeal  therefrom,  which  notice  con- 
tained aloo  a  notice  of  appeal  from  the  Judg- 
ment The  transcript  did  not  contain  a  copy 
of  the  notice  of  appeal  from  the  Jtidgment 
that  had  been  filed  February  20,  1894.  Feb- 
ruary 16,  1895,  the  respondents  gave  notice 
of  the  present  motion  to  dismiss  the  first  ap- 
peal from  the  Judgment,  upon  the  ground  that 
no  transcript  on  said  appeal  had  been  filed; 
and  also  to  dismiss  the  second  appeal  from 
the  Judgment,  upon  the  ground  that  by  rea- 
son of  the  first  appeal  there  was  at  that  time 
no  Judgment  pending  in  the  superior  court, 
from  which  an  appeal  could  be  taken.  The 
appellant,  in  response  thereto,  has  suggested 
a  diminution  of  the  record,  and  has  filed  a 
certified  copy  of  the  first  notice  of  appeal 
and  of  the  undertaking  given  thereon. 

Rule  5  of  this  court  provides  that,  If  fbe 
transcript,  though  not  filed  within  the  time 
prescribed,  be  on  file  at  the  time  the  notice 
to  dismiss  the  appeal  for  failure  to  file  it 
within  the  prescribed  time  is  given,  that  fttct 
shall  be  a  sufficient  answer  to  the  motion. 
The  Judgment  roll  contained  In  the  transcript 
that  was  filed  by  the  appellant  presented 
all  the  matters  to  be  reviewed  on  the  appeal 
from  the  Judgment,  but  the  notice  of  appeal 
was  omitted  from  the  transcript  Section  950, 
Code  Civ.  Proc.,  provides  that  "on  an  appeal 
from  a  final  Judgment  the  appellant  must 
famish  the  court  with  a  copy  of  the  notice 
of  appeal,  of  the  Judgment  roll,  and  of  any 


bin  of  exceptions  or  statement  in  ttae  case 
upon  which  the  appellant  relies";  and  sec- 
tion 954  provides  that  "if  the  appellant  falls 
to  furnish  the  requisite  papers  the  appeal 
may  be  dismissed."  Rule  14  of  this  court 
provides  that,  upon  the  suggestion  by  either 
party  of  any  error  or  defect  in  the  transcript 
the  same  may  be  corrected  by  producing 
and  filing  a  certified  copy  of  the  omitted  rec- 
ord. By  rule  15  It  Is  provided  that  any  ob- 
jection to  the  right  of  the  appellant  to  t>e 
heard,  or  any  exception  to  the  insufficiency 
of  the  transcript  which  might  be  cured  on 
the  suggestion  of  a  diminution  of  the  record, 
must  be  taken  and  notified  to  the  appellant 
prior  to  the  hearing;  and  that  the  objection 
to  the  hearing  of  the  appes '  shall  not  prevail 
unless  the  appellant  shall  fail  to  file  such  ad- 
ditional record  after  having  been  so  notified. 
The  provision  of  section  954,  Code  CIv.  Proc., 
above  quoted,  is  to  be  construed  in  connec- 
tion with  this  rule,  and  not  as  giving  to  tbe' 
respondent  the  absolute  right  to  a  dismissal 
of  the  appeal  upon  the  mere  showing  that 
the  transcript  as  filed  Is  defective,  but  as 
authorizing  a  dismissal  of  tbe  appeal  If  ttae 
appellant  "fails"  to  furnish  tbe  requisite  pa- 
pers after  the  diminution  of  the  record  has 
been  suggested,  as  provided  by  this  rule. 
The  including  of  an  additional  notice  of  ap- 
peal from  the  Judgment  in  the  notice  of  ap- 
peal from  the  order  denying  a  new  trial  had 
no  effect,  either  as  an  original  appeal  or  to 
impair  the  <me  then  pending.  The  motion  la 
denied. 

We  concur:  GAROUTTB,  J,;  VAN  FLEET, 
J. 


(112  Cal.  180) 
8IMS0N  ▼.  FERGUSON.    (No.  19,476.)  i 
(Supreme  Court  of  California.    April  15,  1895.) 

FOBECLnsnRB  OF  MORTOAOE — PbIORITIBS — DSCRBB. 

Where  a  mortgage  of  land  and  the  crop 
growing  thereon  was  not  executed  as  a  mortgage 
of  a  growing  crop  ih  required  to  be  executed  by 
Civ.  Code,  f  29."ifi,  and  the  crop  was  subsequently 
mortgaged  in  good  faith,  in  proceedings  to  fore- 
close the  first  mortgage  the  court  should  direct  a 
separate  sale  of  the  crop,  and  the  application  of 
the  proceeds  thereof  on  the  second  mortgage. 

Department  1.  Appeal  from  suporlor 
court.  Riverside  county;  J.  S.  Noyes,  Judgew 

Action  by  one  Simson  against  one  Fergu- 
son and  another  to  forlclose  a  mortgage. 
From  a  Judgment  for  plaintiff,  defendant 
Ferguson  appeals.    Reversed. 

O.  A.  Skinner,  for  appellant  B.  B.  Stan- 
ton, for  respondent 

PER  CURIAM.  The  defendant  Shaw  ex- 
ecuted to  the  plaintiff  three  promissory 
notes,  bearing  date  October  1,  1891,  and,  aa 
security  for  their  payment,  a  mortgage  upon 
certain  lands  In  Riverside.  The  mortgaged 
premises  are  described  in  the  complaint  as 
"lots  numbered  231  and  232  of  the  lands  of 
the  Southern  California  Colony  AssoclatlOQ," 

'Rehearing  granted. 
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bat  thfi  copy  of  the  mortgage  annexed  to  the 
complaint  has,  In  addition  to  the  above  de- 
scription, the  following  clause:  "Together 
with  all  and  singular  the  ten«nentB,  heredit- 
aments, and  appurtenances  thereunto  belong- 
ing, and  the  rents,  issnes,  and  profits  thereof." 
The  defendant  Ferguson  is  the  holder  of  a 
second  mortgage  upon  the  same  property, 
executed  by  Shaw,  and  is  also  the  holder  of 
a  chattel  mortgage  executed  to  him  by  Shaw, 
June  17,  1893,  upon  the  crop  of  oranges  then 
growing,  or  to  be  produced  during  the  season 
of  1^93  and  1894,  upon  the  trees  upon  said 
lots  231  and  232.  The  present  action  was 
brought  July  19,  1893,  by  the  plaintiff,  to 
foreclose  the  mortgage  to  him.  Judgment 
was  rendered  against  the  defendant  Shaw 
in  favor  of  the  plaintiff  and  of  the  defendant 
Ferguson  for  the  amounts  claimed  by  each 
respectively,  and  directing  that  the  "mort- 
gaged premises  mentioned  in  the  plalntifTs 
complaint,  hereinafter  described,"  be  sold, 
and  the  proceeds  applied  In  paying  to  the 
plaintiff  the  amount  found  due  to  him,  and 
that  oat  of  any  surplus  that  might  then  re- 
main the  defendant  Ferguson  should  be  paid 
the  amount  found  due  to  him.  The  property 
directed  in  the  judgment  to  be  sold  is  de- 
scribed as  "the  aforesaid  lots  numbered  231 
and  232  of  the  Southern  California  Colony 
Association,"  "together  with  all  and  singular 
the  tenements,  hereditaments,  and  appur- 
tenances thereunto  belong^iug,  and  the  rents. 
Issues,  and  profits  thereof."  Ferguson  moved 
the  court  to  amend  the  Judgment  by  provid- 
ing that  the  growing  crop  of  oranges  be  sold 
separately,  and  their  proceeds  applied  upon 
the  judgment  in  his  favor.  This  motion 
was  denied,  and  Ferguson  has  appealed  di- 
rectly from  the  Judgment.  The  respondent 
has  not  filed  any  brief  in  support  of  the 
Judgment,  nor  did  he  appear  at  the  argu- 
ment of  the  cause,  but  the  cause  has  been 
submitted  upon  the  brief  filed  on  behalf  of 
the  appellant,  and  upon  an  oral  argument  in 
his  behalf. 

Without  determining  whether,  as  between 
the  plaintiff  and  Shaw,  the  mortgage,  in 
1891,  of  the  land,  together  with  the  "rents, 
issues,  and  profits  thereof,"  would  create  a 
lien  in  favor  of  the  plaintiff  upon  all  the 
crops  of  oranges  that  might  thereafter  grow 
upon  the  land  during  the  life  of  the  mort- 
gage (see  Montgomery  v.  Merrill,  65  Cal. 
482,  4  Pac.  414;  Treat  v.  Dorman,  100  Cal. 
623,  33  Pac.  86),  It  Is  sufficient,  for  the  pur- 
poses of  this  case,  to  say  that,  as  against 
a  subsequent  mortgagee  in  good  faith,  a 
mortgage  upon  a  growing  crop  must  be  ex- 
ecuted with  the  formalities  prescribed  in 
Civ.  Code,  i  2956,  otherwise  it  Is  void  as 
against  him.  As  the  mortgage  to  the  plain- 
tiff was  not  thus  executed,  the  lien  of  Fergu- 
son upon  the  crop  of  oranges  was  superior 
to  the  claim  of  the  plaintiff,  and  the  court 
should  have  directed  that  they  be  sold  sep- 
arately, and  the  proceeds  applied  upon  the 
amount  of  the  Judgment  in  his  favoK    The 


judgment  is  reversed,  and  the  court  below 
is  directed  to  modify  the  same,  by  directing 
a  sale  of  the  mortgaged  property,  in  accord- 
ance with  this  opinion. 


a07  Cftl.  164) 

PRBWIT  V.  DYER.    (No.  15,825.) 

(Supreme  Court  of  California.    April  16,  1895.) 

lamTATiOKS— Settino  Abide  Dbokbb  fob  Fbadd 
—Divorce. 

1.  Under  Code  Civ.  Proc.  {  338,  enbd.  4, 
providing  that  an  action  for  relief  on  the  ground 
of  fraud  must  be  brought  within  three  years  of 
the  discovery  of  the  fraud,  the  burden  is  on 
plaintiff  in  a  suit  to  set  aside  a  decree  of  divorce 
for  fraud  to  prove  that  the  discovery  was  within 
three  years. 

2.  Plaintiff  was  married  hi  1877.  In  1878 
she  separated  from  her  husband  by  mutual 
agreement,  and  returned  to  her  former  home,  in 
Pennsylvania,  where  tfbe  remained  until  1886. 
While  there  she  wrote  to  her  husband  with  her 
address  upon  the  envelopes,  and  the  letters  were 
never  returned.  In  1882  the  husband  applied  for 
a  divorce,  and  in  the  affidavit  for  publication 
swore  that,  to  the  best  of  his  information,  "de- 
fendant resided"  in  New  York.  In  his  testimony 
the  husband  swore  that  he  did  not  know  where 
Iiis  wife  resided;  that  the  last  he  heard  of  her 
she  was  in  Pennsylvania.  After  the  divorce, 
the  husband  tool;  up  his  residence  and  lived  till 
his  death,  in  1893,  at  Santa  Cruz,  where  he  was 
well  icnown.  and  had  lived  with  his  wife  in 
1877-78.  The  subject  of  his  divorce  was  a  mat- 
ter of  common  knowledge  there.  During  this 
time  one  or  more  of  plaintiff's  sisters  lived  at 
Santa  Craz.  with  whom  she  corresponded.  In 
1888  plaintiff  visited  Santa  Cruz,  and  remained 
there  about  three  months,  hnving  gone  there  to  ef- 
fect a  reconciliation,  but  concluded,  from  public 
report,  that  there  was  no  use  attempting  it.  She 
lived,  while  there,  near  her  husband,  but  held  no 
intercourse  with  him,  although  she  saw  him  in 
the  street  once  or  twice.  There  was  no  positive 
evidence  that  plaintiff  was  ever  directly  informed 
of  the  divorce,  and  she  swore  she  had  no  knowl- 
edge of  it  till  1892.  Bdd  to  justify  a  finding  that 
she  knew  in  1888  of  his  divorce. 

Department2.  Appeal  from  superior  court, 
Monterey  county;  J.  H.  Logan,  Judge. 

Action  by  Martha  C.  Prewlt  against  Sarah 
A.  Dyer,  executrix  of  the  estate  of  James  L. 
Prewit,  to  set  aside  the  Judgment  and  de- 
cree of  divorce  obtained  by  defendant's 
testate  on  the  ground  of  fraud.  Defendant 
pleaded  the  statute  of  limitations.  The  case 
was  tried  by  the  court  without  a  Jury. 
From  a  judgment  against  plaintiff  upon  the 
issue  of  fraud  and  for  defendant  upon  her 
plea,  and  from  an  order  denying  a  new 
trial,  plaintiff  appeals.    Affirmed. 

Robert  Friedrlcb,  George  P.  Burke,  Archi- 
bald Yell,  and  Charles  M.  Oissin,  for  appel- 
lant Joseph  H.  Skirm  and  William  T. 
Jeter,  for  appellee. 

HBNSHAW,  J.  Appeals  from  the  Judg- 
ment and  from  the  order  denying  plaintiff 
a  new  trial.  Plaintiff,  the  divorced  wife  of 
Jaiues  L.  Prewlt.  commenced  tills  action 
after  his  death,  asking  the  court  to  set  aside 
the  judgment  and  decree  of  divorce  ob- 
tained by  Prewlt,  upon  the  ground  that  the 
same  were  procured  by  fraud.    Judgment  in 
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that  ease  was  rendered  upon  July  10,  1882. 
Plaintiff's  action  was  commeuced  upon 
April  8,  1893,  but  she  pleads  that  she  was  in 
Ignorance  of  the  divorce  proceedings  until 
December,  1892.  Defendant,  besides  deny- 
ing the  material  allegations  of  the  com- 
plaint, pleads  the  statute  of  limitations.  The 
court  finds  against  plaintiff  upon  the  Issues 
of  fraud,  and  for  defendant  upon  her  plea 
that  plaintiff's  cause  of  action  is  ban-ed  by 
the  provisions  of  subdivision  4  of  section  338 
of  the  Code  of  Civil  Procedure.  If  this  find- 
ing is  Justified,  it  is  determinative  of  plain- 
tiff's right  to  maintain  this  action,  and  ren- 
ders supei-fluous  any  examination  and  dis- 
cussion of  the  evidence  upon  the  charges  of 
fraud.  The  finding  of  the  bar  of  the  statute 
is  therefore  first  to  be  considered,  and, 
herein,  as  to  the  facts:  James  L.  Pre  wit 
and  plaintiff  Intermarried  in  January,  1877, 
and  thereafter  lived  at  the  Wilkins  House 
in  Santa  Cruz,  though  the  husband's  ranch 
and  home  were  in  Monterey  county.  The 
wife  separated  from  her  husband  in  Decem- 
ber, 1878.  This  separation  she  testifies  was 
by  mutual  agreement,  reduced  to  writing. 
She  was  to  return  to  her  former  home,  in 
Philadelphia,  which  she  did  after  the  lapse 
of  a  year,  most  of  which  she  spent  in  Santa 
Cruz,  the  rest  being  passed  in  Sacramento. 
She  remained  In  Philadelphia  until  1886. 
While  there  she  wrote  some  letters  to  her 
husband,  with  her  address  upon  the  en- 
velopes. She  never  heard  from  her  hus- 
band, but  none  of  the  letters  .were  ever  re 
turned  to  her.  Prewit's  action  was  to  obtain 
a  divorce  from  his  wife  upon  the  ground  of 
her  desertion.  It  was  verified  and  averred 
that  the  last  known  place  of  residence  of  his 
wife  was  the  city  of  Philadelphia.  In  due 
course,  service  of  summons  was  had  by  pub- 
lication; and  in  the  affidavit  for  such  publi- 
cation, made  by  Prewit  three  months  after 
filing  the  complaint,  he  swears  that,  accord- 
ing to  his  best  information,  "defendant  re- 
sides In  the  Fifth  Avenue  Hotel  in  the  city 
of  New  York."  At  that  time  plaintiff  had 
never  been  to  that  hotel,  nor  in  New  York. 
Upon  June  26,  1882,  Prewit,  testifying  In  the 
matter  of  his  divorce,  swore  that  he  did  not 
know  where  his  wife  resided;  that  the  last 
he  heard  of  her  she  was  living  In  Philadel- 
phia. The  divorce  was  obtained  in  the  coun- 
ty of  Monterey,  but  a  short  time  after  the 
date  of  it'  Prewit  took  up  bis  residence  in 
Santa  Cruz,  and  there  abode  until  his  death, 
in  January,  1893.  Prewit  was  a  man  well 
known  in  Santa  Cruz.  He  had  lived  there 
with  his  wife  In  1877-78,  and  upon  his  re- 
turn the  fact  that  he  had  obtained  a  divorce 
from  her  was  one  of  common  knowledge, 
and  the  subject  a  matter  of  common  con- 
versation. Prewit  himself  discussed  it  open- 
ly. During  this  time  one  or  more  of  the 
sisters  of  Mrs.  Prewit  were  living  in  Santa 
Cruz.  Alfred  Fitch,  son  of  one  of  these 
sisters,  visited  Mrs.  Prewit  in  Chicago.  This 
was  in  1887.    Fitch,   at  the  time  be  saw 


his  aunt,  knew  of  the  divorce.  Mrs.  Prewit 
testified  that  they  discussed  family  matters, 
but  nothing  was  said  of  the  divorce.  She 
corresponded  with  her  three  sisters  In  Santa 
Cruz.  In  1888  Mrs.  Prewit  came  again  to 
Santa  Cruz,  and  went  to  the  home  of  a  sis- 
ter. She  remained  there  from  July  until 
October.  She  came,  she  says,  thinking  she 
might  have  a  reconciliation  with  her  hus- 
band. "I  changed  my  views  from  public 
opinion.  I  heard  from  public  report  the 
way  he  was  living,  and  I  concluded  there 
was  no  need  of  my  attempting  it,  and  I  went 
back  to  New  York."  She  had,  she  testifies, 
quite  a  large  circle  of  acquaintances  in  Santa 
Cruz.  Of  that  circle  was  Mrs.  Wilkins,  the 
principal  witness  for  Mr.  Prewit  In  his  di- 
vorce suit  Mrs.  Wilkins  visited  Mrs.  Prew- 
it several  times  during  this  period,  and  was 
at  the  time  living  near  by.  In  Mr.  Prewit's 
house,  he  making  his  home  in  her  fam- 
ily. Mrs.  Prewit  saw  her  husband  once  or 
twice  upon  the  street  in  his  buggy.  She 
knew  he  was  suffering  from  cancer  of  the 
eye.  In  fact,  he  was  then  moitally  afSicted, 
and  afterwards  died  of  the  disease.  She 
never  sought  out  her  husband,  nor  had  any 
manner  of  communication  with  him.  From 
"public  opinion,"  she  concluded  that  efforts 
towards  a  reconciliation  would  be  futile. 
The  fact  of  the  divorce  was  seemingly 
known  to  the  relatives  of  Mrs.  Prewit  In 
Santa  Cruz.  It  was  certainly  known  to 
some,  and  was  "mentioned  In  the  families." 
Many  witnesses  of  Santa  Cruz  testified  to 
their  knowledge  and  to  the  general  knowl- 
edge of  the  community  of  the  divorce;  but 
there  is  no  positive  evidence  that  Mrs.  Prew- 
it was  ever  directly  Informed  of  the  divorce. 
She  swears  she  had  no  knowledge  of  it  un- 
til she  was  informed  by  a  letter  from  a  sis- 
ter. In  1892. 

In  this  state  of  the  evidence,  was  the  court 
justified  in  rejecting  her  testimony,  and  find- 
ing that  she  had  knowledge  in  1888,  and 
that,  therefore,  her  cause  of  action  is  barred? 
Under  the  circumstances.  It  became  neces- 
sary for  plaintiff  to  aver,  as  she  did,  ber  dis- 
covery of  the  alleged  fraud  within  three 
years  of  the  time  of  the  commencement  of 
her  action  for  relief.  The  burden  of  proof 
to  support  the  averment  was  upon  her.  Her 
evidence  upon  this  point  was  an  assertion  of 
her  ignorance.  To  meet  this,  it  was  proper 
for  defendant  to  prove  facts  and  circum- 
stances tending  to  discredit  this  assertion  by 
showing  its  unlikelihood  or  improbability. 
This  she  attempted  to  do  by  proof  of  the 
facts  above  set  forth.  Any  fact  may  l)e 
proved  from  which  the  fact  in  issue  is  pre- 
sumed or  is  logically  Inferable.  Code  Civ. 
Proc.  I  1870,  snbd.  16.  Such  facts  frequent- 
ly form  the  basis  of  argument  against  a 
party's  contention. 

A  Judge,  no  more  than  a  Jury,  has  the 
right  arbitrarily  to  reject  evidence,  but,  as  a 
Jury  may  be  instructed  that  it  is  not  bound 
to  decide  In  conformity  with  the  declarations 
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of  any  number  of  witnesses  which  do  not 
produce  conviction,  against  a  presumption 
or  other  eTidence  satisfying  the  mind,  so 
should  a  Judge  be  goremed  In  his  determina- 
tions by  the  same  rule.  Applying  It  to  the 
tactB  of  this  case,  a  strong  presumption  is 
raised  against  the  statement  of  Mrs.  Prewlt 
She  spent  months  In  Santa  Cmz,  living  but  a 
short  distance  away  from  her  husband,  to 
l>ecome  reconciled  with  whom  she  came  to 
Callfomia;  yet  she  held  no  intercourse  with 
him.  He  was  mortally  afflicted;  yet  she  did 
not  offer  to  minister  unto  him.  She  Uved  In 
a  community  and  among  relatives  who  knew 
her  husband  had  divorced  her;  yet  no  one 
told  her  of  this  all-Important  fact  She 
learned  from  a  public  rumor  that  It  was  use- 
less to  try  to  become  reconciled  with  him; 
yet  that  same  reckless  gossip  refrained  from 
carrying  to  her  ears  news  that  she  was  a 
dlTorced  wife.  It  Is  a  natural  itresumption 
that  what  she  did  and  did  not  do  during 
these  months  was  prompted  by  knowledge 
of  the  fact  that  she  was  no  longer  the  wife 
of  Prewlt  To  the  mind  of  the  trial  Judge, 
before  whom  the  witnesses  appeared,  the 
presumption  thus  raised  was  more  satisfac- 
tory than  the  declaiatlon  of  plaintiff.  It 
was  hla  province  to  decide,  and  It  cannot 
be  aald  that  his  decision  was  error.  The 
Judgment  and  order  are  affirmed. 


W*  concur:   McFABLAND,  J.;  TBl^LE, 


J. 
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PEOPLE  T.  FRIGBRIO.    (No.  21.193.)  » 

(Supreme  Goort  of  Callfomia.     April  15,  1805.) 

CaniiXAl.  Frosbcutiov  —  Wiimiiie  at  Plat  bt 
7BAni>— Sdfficibnot  o*  Bvidbdcb  —  Impropbr 

BbMABXB    OV    COCHSBIt  —  iHSOrVIOIBMT  Objbo- 

noxa 

1.  A  conviction  nnder  Pen.  Code,  {  332,  di- 
rected against  persons  who  obtain  money  fraud- 
vlently  by  the  game  of  "three  card  monte,  so  call- 
ed, or  anr  other  came,  device,  *  *  *  or  other 
means  whatever,  by  the  nse  of  cards,  is  war- 
ranted by  evidence  that  defendant  and  his  accom- 
plice pretended  to  play  at  a  game  of  cards, 
wherein  defendant,  aa  an  indncement  to  prosecu- 
tor to  part  with  his  money,  was  permitted  to  win 
repeatedly,  and  that  the  moment  prosecator's 
money  was  pnt  up  it  was  apparently  lost  by  de- 
fendant to  Ilia  accomplice. 

2.  The  fact  that  the  method  nsed  by  defend- 
ant to  swindle  at  cards  was  such  as  to  render 
Iilm  gnilty  of  larceny  does  not  prevent  him  from 
being  convicted  of  fraudalently  obtaining  money 
by  tricks  at  carda 

3.  Where  the  only  objection  to  remarlcs  of 
the  prosecuting  counsel  in  his  arguments  to  the 
inry  was  coached  in  general  terms,  and  apparent- 
ly talcen  on  the  ground  of  misstatement  of  the 
evidence,  defendant  cannot  for  the  first  time 
on  appeal  object  that  the  connsel  erroneously  call- 
ed attention  to  defendant's  personal  appearance 
as  a  factor  in  evidence,  though  defendant  had 
not  testified  as  •  witness. 

Department  1.  Appeal  from  superior  court 
Los  Angeles  county;  B.  N.  SI^ith,  Judge. 

Paolo  Frlgerlo  was  convicted  of  •  crime, 
and  ap];>eal8.    Affirmed. 

S  Behearlng  denied. 


J.  Marion  Brooks,  for  appellant  Attjr.  Gen. 
Fitzgerald,  for  the  People. 

VAN  FLEET,  J.  Appellant  and  one  Josefa 
Balletto  were  Jointly  charged,  nnder  section 
332  of  the  Penal  Code,  with  a  felony  com- 
mitted by  obtaining  the  snm  of  $300  from 
one  T.  Marinovich,  by  trick  and  device,  by 
the  use  of  cards.  Defendant  was  tried  sepa- 
rately, and  was  convicted  and  sentenced  to 
the  state  prison.  He  appeals  from  the  judg- 
ment, and  from  an  order  denying  blm  a  new 
trial,  and  an  order  refusing  to  arrest  ttie 
judgment  Several  grounds  of  error  are  ur- 
ged, but  we  do  not  regard  any  of  them  aa 
possessing  merit 

1.  The  information  was  in  substantial  com- 
pliance with  the  requirements  of  the  Code, 
the  offense  being  charged  in  the  language  of 
the  statute,  and  the  demurrer  was  not, well 
taken.  The  orders  of  the  court  thwefore, 
overruling  the  demurrer,  and  denying  the 
motion  in  arrest  of  judgment,  were  not  erro- 
neous. 

2.  It  Is  contended  that  the  evidence  did  not 
warrant  a  conviction.  We  deem  it  quite  suf- 
ficient to  make  a  case  within  the  statute. 
The  statute  Is  directed  against  "every  per- 
son  who  by  the  game  of  three-card  monte,' 
so  called,  or  any  other  game,  device,  •  •  • 
or  other  means  whatever,  by  use  of  cards  or 
other  implements  or  instruments,  or  while 
betting  on  sides  or  hands  of  any  such  play  or 
game,  fraudalently  obtains  from  another  per- 
son money,"  etc.  Without  stating  It  In  de- 
tail, the  evidence  discloses  that  the  means 
employed  in  this  Instance  waa  the  old,  fa- 
miliar trick,  by  the  defendant  and  his  con- 
federate, of  pretending  to  play  a  game  of 
cards,  wherein  the  defendant,  as  an  induce- 
ment to  the  prosecuting  witness  to  part  witb 
his  money,  was  permitted  to  repeatedly  win; 
but  the  moment  the  money  of  the  prosecutor 
was  put  up  It  was  apparently  lost  by  defend- 
ant to  his  confederate,  who  immediately  dis- 
appeared with  it  It  Is  one  of  the  most  com- 
mon of  the  many  devices  used  In  swindling 
by  cards,  and  Is  strictly  within  the  denuncia- 
tion of  the  statute.  The  fact  that  the  cir- 
cumstances disclosed  are  such  that  the  de- 
fendant might  have  been  charged  with  and 
convicted  of  larceny  does  not  make  the  of- 
fense any  less  one  of  the  special  class  provid- 
ed for  In  section  332,  the  circumstances  be- 
ing sufficient  to  bring  the  case  within  that 
section;  nor  does  It  render  defendant  less 
amenable  to  a  prosecution  under  the  latter 
section. 

3.  There  was  nothing  in  the  language  of  the 
district  attorney,  nsed  on  the  argument,  to 
which  exception  was  taken,  not  strictly  per^ 
tinent  to  and  warranted  by  the  evidence,  ex- 
cept that  portion  referring  to  the  character 
and  manner  of  the  defendant  The  defend- 
ant did  not  submit  himself  as'  a  witness  in 
the  case,  and  it  was  therefore  improper  to 
comment  upon  or  call  attention  to  his  person- 
al appearance  as  a  Victor  in  the  evidence 
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But  this  partlcniar  feature  of  tbe  argnment 
was  not  made  the  subject  of  special  objec- 
tion. The  objection  was  conched  in  general 
terms,  and  apparently  taken  npon  the  ground 
contended  for  in  the  brief,— that  defendant 
regarded  the  argument  as  iuToMng  a  gener- 
al misstatement  of  the  evidence.  The  court's 
attention  was  In  no  way  directed  to  anj  par- 
ticular feature  complained  of,  and  where,  aa 
here,  the  argument  was  in  large  part  a  prop- 
er comment  upoo  the  evidence,  it  was  the 
dut7  of  the  defendant  to  direct  the  court's 
particular  attention  to  anything  transgress- 
ing the  people's  privilege.  Had  this  been 
done,  the  court  would,  no  doubt,  have  cor- 
rected the  impropriety.  Under  such  circum- 
stances,  the  defendant  will  not  be  permitted 
to  take  in  this  court,  for'  the  first  time,  any 
more  specific  objection  to  the  language  com- 
plained of  tbaa  that  urged  In  the  court  be- 
low.' 

4.  The  court  did  not  err  in  refusing  the  In- 
stmction  requested  by  the  defendant,  as  the 
Instruction  was  in  no  way  pertinent  to  the 
evidence  in  the  case. 

The  Judgment  and  orders  appealed  from 
are  affirmed. 

Wecoacnr:   HARRISON,  J.;  OAROUTTB, 


PEOPI.H  T.  BALLETTO.     (No.  21,192.)  i 
(Supreme  Coart  of  California.     April  15,  1805.) 

Department  1.  Appeal  from  anperior  court, 
Loa  Angeles  county;  B.  N.  Smith,  Judge. 

Josefa  Balletto  was  convicted  of  fraudulently 
obtaining  money  by  a  trick  at  cards,  and  appeals. 
Affirmed. 

J.  Marion  Brooks,  for  appellant  Atty.  Oen. 
Fitzgerald,  for  respondent. 

PER  CURIAM.  This  case  arises  npon  the 
aame  transaction  aa  the  case  of  People  v.  Fri/re- 
rio  (thia  day  decided)  40  Pac.  107.  The  only 
gronnd  nrged  for  a  reversal  is  that  the  evidence 
doea  not  sustain  the  verdict  Ttie  evidence  is  in 
all  aabstantial  particulars  the  aame  aa  that  in- 
volved in  the  case  of  People  v.  Frigerio,  anpra, 
and,  npon  the  authority  of  that  case,  the  judg- 
ment and  orders  appealed  from  are  affirmed. 


(Un  Cal.  13UI 

JANES  V.  BULLARD.  (Na  15,806.)  > 
(Supreme  Court  of  California.  April  8,  1896.) 
JUUOICIXT — Ahksdment. 
The  error  of  the  clerk  In  inserting  in  a  de- 
cree the  amount  of  the  costs  claimed  by  the 
plaintiff,  t>efore  they  had  l)een  ascertained  or 
taxed,  did  not  render  it  void,  and  was  cured  by 
the  subsequent  taxing  by  the  court  and  collec- 
tion by  the  sheriff,  of  only  the  actual  costa  In  the 


In  bank.  Appeal  from  superior  court,  city 
and  county  of  San  Francisco;  J.  0.  B.  Heb- 
bard.  Judge. 

Action  by  T.  L  Janes  against  J.  A.  Bul- 
lard.  Judgment  for  plaintiff,  under  which 
an  order  was  issued  for  the  sale  of  real  e»- 
tata.    From  an  order  refusing  to  set  aside 

•  Eehearing  denied. 


such  order  of  sale,  defendant  appeals.    Af- 
firmed. 

Oeo.  D.  Collins,  for  appellant    B.  M.  Mor 
gan  and  O.  W.  Schell,  for  respondent 

VAN  FLEET,  X  Thla  Is  an  appeal  from 
an  order  made  after  final  Judgment  refus- 
ing to  vacate  and  set  aside  an  order  of  sale 
Issued  upon  a  decree  of  foreclosure,  direct- 
ing a  sale  of  real  property.  In  our  Judg- 
ment, the  appeal  is  whoUy  without  merit 
Assuming,  as  contended  by  appellant,  that 
the  action  of  the  clerk  In  Inserting  in  the 
decree  the  amount  of  the  costs  as  claimed 
by  plaintiff,  t>efore  the  same  had  been  taxed 
or  ascertained,  was  erroneous,  it  was  a  mere 
clerical  misprision,  which  did  not  affect  the 
validity  of  the  decree  In  other  respects.  Nor 
did  it  make  invalid  the  order  of  sale  Issued 
thereon.  The  latter  was,  like  the  decree, 
erroneous,  but  not  void,  and  the  validity  of 
the  sale  thereunder  was  not  thereby  affect- 
ed. Newmark  v.  Chapman,  S3  Cal.  667. 
Being  merely  erroneous,  both  the  decree 
and  order  of  sale  were  amendable  in  that 
regard;  and  the  subsequent  action  of  the 
court  in  taxing  the  costs  was,  in  effect,  such 
amendment,  and  a  curing  of  the  error.  It 
was  under  the  decree  and  order  of  sale  aa 
so  modified  that  the  property  was  sold,  and 
only  the  amount  of  costs  as  taxed  by  the 
court  was  collected  by  the  sheriff,  so  that 
appellant  was  in  no  way  Injuriously  affected 
by  the  error  complained  of.  The  contention 
of  appellant  that  the  order  of  sale  was  pre- 
maturely issued,  and  therefore  void,  cannot 
be  sustained.  Code  Civ.  Proc.  i  681;  Bank 
V.  Raynor,  61  OaL  146.  The  order  Is  affirmed, 
with  (50  damages. 

We  concur:  GARODTTE,  X;  HARBI- 
SON, J.;  McFARLAND,  3.;  TEMPLE,  J. 


(107  CsL  120) 

OIRAUDI  V.  ELECTRIC  IMP.  CO.  OF  SAN 

JOSa     (No.  15,254.)  • 
(Supreme  Court  of  California.     April  6,  1895.) 

AOTIOIT  AOIINST  Kt-BCTrKIO  LlOHT  CoKPANT— PSH- 
SOKAL,  iNJDRtBS  — WiRES  ON  RoOF  —  CoiTTaiB- 
UTOKT  NbOLIOBHCB — ^ADMISBIOS   OF  BVIDSNOB— 

Hakmlbss  Ekbok. 

1.  Plaintiff  was  a  dish  washer  in  a  restau- 
rant the  wires  to  light  which  ran  atraut  sixty 
feet  over  the  roof  of  the  building  at  an  average 
lieiglit  of  two  feet  Plaintiff  had  seen  the  em- 
ploySa  of  defendant  electric  company  placing' 
the  wirea,  and  had  been  upon  the  roof  in  tne  day- 
time when  the  wires  were  in  position.  The  nignt 
of  the  accident  was  stormy,  and  plaintiff,  with 
his  employer,  went  npon  the  roof,  to  secure  the 
business  signs  of  the  latter.  Plaintiff,  not  know- 
ing or  forgetting  the  location  of  the  wires,  came 
in  contact  with  them.  Edd,  that  defendant  was 
negligent  In  not  raising  the  wires  so  high  above 
the  roof  that  those  having  occaaion  to  go  there 
would  not  come  in  contact  with  them. 

2.  The  fact  that  plaintiff  had  been  on  die 
roof  after  the  wires  were  placed  did  not  show 
that  he  knew  of  their  location,  so  as  to  render 
him  negligent  In  coming  in  contact  with  them. 

S.  In  such  a  case  it  would  be  a  question  for 

g  Behoaring  denied. 


Digitized  by 


Google 


■Cal.) 


GIBAUDI  «.  ELECTRIC  IMP.  CO. 


109 


the  jury  whether  plaintiff  was  negligent  in  touch- 
ing the  wires,  even  though  he  had  previously  ob- 
serTed  their  location. 

4.  One  injured  by  an  electric  wire  cannot  be 
presumed,  .in  the  absence  of  evidence,  to  have  had 
Knowledge  that  moisture  destroyed  the  insula- 
tion of  snch  a  wire. 

5.  Plaintiff,  over' the  objection  that  the  .ques- 
tion called  the  witness  to  state  whether  the  de- 
fendant was  negligent  or  not,  was  allowed  to  ask 
certain  questions  of  an  expert  electriciHU  as  to 
what  matters  should  be  taken  into  con!«ideration 
in  locating  wires  such  as  those  in  question,  and 
whether  it  was  proper  or  prudent  management  to 
put  them  so  low  over  a  metallic  roof.  The  an- 
swer gave  the  facts  in  full,  and  explained  what 
methods  would  have  been  safe.  add.  that  as 
the  information  could  have  been  obtained  by 
questions  proper  in  form,  and  negligence  had 
been  fully  proved  by  other  evidence,  defendant 
was  not  injured  by  the  form  of  the  question. 

0.  Persons  using  electricity  mnst  exercise 
the  utmost  care  to  prevent  injury,  and  must  pro- 
tect those  possessing  less  than  ordinary  knowl- 
edge of  its  character. 

In  >  bank.  Appeal  from  superior  court,  San- 
ta Clara  county;   John  Beynolds,  Judge. 

Action  by  GioTannl  Giraudi  against  the 
Electric  ImpiDvement  Company  of  San  Jose 
for  damages  for  personal  Injuries.  From  a 
Judgment  on  a  verdict  for  plaintiff,  and  an 
order  denying  a  motion  for  a  new  trial,  de- 
fendant, appeals.    Affirmed. 

Richards  &  Welch,  for  appellant.  D.  W. 
Harrington  an<!f  Charles  Clark,  for  reqpond- 
«nt 

TEMPLE,  J.  This  action  Is  for  damages 
fw  injuries  received  through  an  electric  shock 
caused  by  the  negligence  of  defendant.  Plain- 
tiff was  employed  as  dish  washer  in  an  hotel 
and  restaurant  at  San  Jose,  kept  by  one 
I.«moIle.  The  bouse  was  lighted  by  Incan- 
descent lights,  furnished  by  defendant  l^e 
wires  passed  over  the  honse  from  the  south- 
east comer,  where  they  descended  from  the 
Hensley  Honse  to  the  apex  of  the  roof.  At 
the  southeast  corner  it  was  12  feet  abore 
the  roof.  At  the  ridge  of  the  roof  the  wires 
were  18  inches  high,  and  ran  thence  diago- 
nally over  the  noriihem  slope  of  the  roof  for 
-60  feet,  at  an  average  height  of  2  feet,  to  a 
point  on  the  north  fire  wall,  where  they  de- 
scended oa  the  ontslde  of  the  wall  to  the 
transformer.  Those  wires  were  part  of  a 
circuit  of  1,000  lights,  and  carried  1,000  volts, 
which  was  reduced  at  the  transformer  to  50. 
The  wires  were  erected  while  plalntitf  was 
employed  at  the  Lamolle  House.  Plaintiff  did 
not  see  the  workmen  place  them  over  the 
roof,  but  saw  where  they  came  down  the 
north  wall.  After  the  wires  had  been  erect- 
«d,  plaintiff  was  on  the  roof  for  a  few  min- 
utes, to  assist  In  placing  Lamolle's  signs. 
One  was  at  the  southeast  corner  of  the  build- 
ing, and  one  at  the  southwest  comer.  This 
was  in  the  daytime,  and  was  the  only  occa- 
«ion  on  which  plaintiff  had  been  upon  the 
roof  before  the  accident  At  that  time  the 
wires  were  dead,  and  plaintiff  bad  no  reason 
for  taking  note  of  them,  and  there  is  no  evi- 
.dence  which  tends  to  show  that  he  did  so. 
He  got  upon  the  roof  then  at  the  same  point 


as  upon  the  night  of  the  accident  about  three 
feet  west  of  the  place  from  which  the  wires 
passed  down  from  the  roof  to  the  transform- 
er. He  reached  the  roof  by  stepladders  tem- 
porarily placed  there  for  the  purpose.  When 
the  wires  were  erected,  Lamolle  was  told  by 
the  workmen  of  defendant  that  they  were 
harmless,  and  he  was  not  consulted  as  to 
their  location,  nor  was  he  asked  what  use.  If 
any,  was  made  of  the  roof.  The  accident  oc- 
curred In  the  night  of  February  23, 1891.  It 
was  dark,  stormy,  and  there  was  a  heavy 
fall  of  rain.  The  signs  seemed  to  be  endan- 
gered, and  Lamolle  went  upon  the  roof  to  se- 
cure them,  and  requested  plaintiff  to  accom- 
pany him.  Lamolle  reached  the  roof  first, 
having,  as  he  thinks,  a  lantei-n,  though  plain- 
tiff testified  that  he  did  no\.  They  desired  to 
reach  the  southeast  comer  of  the  building,  to 
do  which  they  mnst  necessarily  go  over  the 
wires,  or,  passing  to  the  west  over  the  roof, 
Xmss  under  them  at  the  southeast  comer. 
Plaintiff,  not  knowing  or  forgetting  the  loca- 
tion of  the  wires,  came  at  once  In  contact  with 
them.  The  first  contact  was  with  his  leg.  By 
the  shock  he  was  thrown  down,  and,  when  La- 
molle ran  to  him,  he  found  him  grasping  one 
wire  with  his  hand.  He  was  badly  burned, 
both  In  his  hand  and  leg.  Plaintiff  had 
Judgment,  and  this  appeal  is  from  the  Judg- 
ment, and  from  an  order  refusing  a  new  trial. 
The  first  question  is,  is  there  evidence 
which  tends  to  show  negligence  on  the  part 
of  defendant  which  contributed  proximately 
to  the  injury?  I  think  there  Is.  Indeed,  this 
point  Is  not  much  insisted  upon  on  this  ap- 
peal. The  question  Is,  simply,  was  there  any 
evidence  which  it  can  be  reasonably  contend- 
ed showed  such  neglect?  If  the  question  Is 
open  to  debate,  it  must  be  left  to  the  Jury, 
even  though  there  is  no  conflict  in  the  evi- 
dence. The  jury  thought  snch  negligence 
shown  by  a  preponderance  of  evidence,  and  I 
think  they  correctly  found.  Defendant  was 
using  a  dangerous  force,  and  one  not  gener- 
ally understood.  It  was  required  to  use  very 
great  care  to  prevent  Injury  to  person  or  prop- 
erty. It  would  have  been  comparatively  in- 
expensive to  raise  the  wires  so  high  above  the 
roof  that  those  having  occasion  to  go  there 
would  not  come  In  contact  with  them.  Not 
to  do  so  was  sufficient  proof  of  negligence  to 
Justify  the  verdict.  If  there  was  any  excuse 
for  not  so  locating  the  wires,  it  Is  on  the 
claim  that  they  were  so  covered  that  there 
was  no  danger  in  coming  In  contact  with 
them.  The  accident  Itself  proves  that  this 
was  not  sufficient,  res  Ipsa  loquitur.  The 
point  most  insisted  upon  here  Is  that  plaintiff 
was  guilty  of  contributory  negligence;  that 
he  knew,  or  ought  to  have  known,  of  the  lo- 
cation of  the  wires,  and  should  have  taken 
care  to  avoid  them.  It  is  not  a  case  where 
the  doctrine  of  negligent  ignorance  can  apply. 
Plaintiff  owed  defendant  no  duty,  and  no 
part  of  his  employment  required  him  to  know, 
or  gave  him  opportunity  to  know.  Unless 
it  can  be  held  that  be  did  In  fact  know. 
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there  was  no  evidence  ■which  even  tended  to 
show  negligence  on  his  part.  He  testified 
that  he  had  never  seen  the  wires  before  the 
accident,  and  did  not  linow  of  their  location. 
This  prol>ably  means  that  be  had  no  recollec- 
tion of  seeing  them.  There  was  no  testimony 
as  to  where  he  went  on  the  roof  when  he 
was  there  to  assist  in  placing  the  signs,  ex- 
cept that  one  was  ovw  the  fire  wall  at  the 
southeast  comer,  and  the  other  at  the  south- 
west comer.  He  might  have  passed  from 
one  to  the  other  without  going  near  the  wires. 
At  all  events,  he  had  no  occasion  to  take  note 
of  them.  He  bad  no  interest  in  the  mat- 
ter, and  no  reason  to  suppose  he  would  ev- 
er be  upon  the  roof  again.  It  would  be  a 
bard  measure  to  hold  one  responsible  for 
inowing  everything  he  might  observe  if  he 
A-onld  only  take  notice,  when  he  had  no  in- 
terest in  taking  heed. 

Can  we  say  tlieu,  as  matter  of  law,  and 
ngainst  his  positive  testimony,  that  he  had 
notice  and  did  know?  Even  had  he  observed 
the  wires  during  his  short  visit  to  .the  roof, 
it  would  be  a  question  for  the  jury  to  say 
whether  it  was  the  want  of  ordinary  care  for 
him  not  to  have  it  in  mind  on  that  occasion. 
It  is  said  that,  if  one  was  aware  of  a  fact 
which  should  have  put  him  upon  his  guard, 
he  cannot  rebut  the  presumption  of  contrib- 
utory negligence  by  showing  that  he  mo- 
mentarily forgot  It.  This  is  trae  as  a  gener- 
al proiwsltion,  but,  like  all  other  rules  upon 
this  subject,  It  must  have  a  reasonable  con- 
struction. To  forget  is  not  negligence,  unless 
It  shows  the  want  of  ordinary  care,  and  it  is 
n  question  for  the  Jury.  Illustrations  of  this 
proposition  are  found  in  the  cases  of  brake- 
smen who  are  Injured  by  obstructions  over  or 
near  the  track  of  the  road.  They  have  been 
allowed  to  recover,  although  it  is  shown  that 
they  knew  of  the  obstruction,  on  the  ground 
that  they  cannot  be  expected  to  retain  at  all 
times  a  complete  outline  of  the  track,  and  be- 
cause, in  the  hurry  of  their  work,  they  would 
not  be  likely  to  keep  these  things  In  mind; 
that  is,  to  forget,  under  the  circumstances, 
did  not  prove  absence  of  ordinaiy  care.  See 
Dorsey  v.  Construction  Co.,  42  Wis.  583. 

And,  again,  the  wires  over  the  roof  were 
covered  with  insulating  material,  precisely  as 
the  wires  in  the  house  were.  It  is  claimed 
tluit  this  was  of  the  veiy  best  quality  known, 
and  that,  if  it  had  Ijeen  perfect,  it  would  ordi- 
narily have  rendered  the  wires  harmless.  If 
it  was  not  in  good  condition,  it  was  the  fault 
of  defendant,  and  plaintiff  cannot  be  held  to 
have  had  knowledge  of  its  dilapidated  con- 
dition. It  is  claimed  that  the  fact  that  the 
wire  was  wet  destroyed  the  insulation  for  the 
time.  But  we  cannot  presume  that  the  effect 
of  moisture  is  a  fact  generally  known,  and 
there  was  no  evidence  tending  to  show  that 
plaintiff  had  such  knowledge. 

It  is  also  suggested  that  plaintiff  grasped 
the  wire  with  such  force  that  In  its  wet  con- 
dition the  insulation  was  destroyed.  If  so, 
this  would  not  prove  contributor}-  negligence, 


but  there  is  no  proof  of  this  except  that,  when 
he  was  found,  he  had  hold  of  the  wire.  His 
testimony  is  that  he  first  felt  the  shock  in  bis 
leg,  and  was  by  such  shock  thrown  down  up- 
on the  wire.  His  case  must  here  be  Judged 
by  the  testimony  most  favorable  to  him. 

2.  Plaintiff  was  allowed,  over  the  objection 
of  the  defendant,  to  ask  certain  questions  of 
an  expert  electrician  as  to  what  matters 
shonld  be  taken  Into  consideration  in  locating 
electric  wires  carrying  such  currents  as  these 
in  question,  and  wliether  it  was  proper  or 
prudent  management  to  put  them  so  low  over 
a  metallic  roof.  The  objection  was  that  it 
was  the  province  of  the  Jury  to  determine 
such  matters,  and  not  a  proper  subject  for 
expert  testimony.  The  cases  do  undoubtedly 
hold  that  an  expert  cannot  be  asked  whether 
a  structure  is  a  safe  one,  or  whether  certain 
methods  are  prudent,  but  all  hold  that  facts 
may  be  elicited  from  the  witness  from  which 
the  conclusion  inevitably  follows.  To  illus- 
trate, in  Bemis  v.  Railroad  Co.,  58  Vt  C3«, 
3  Atl.  531,  an  expert  was  held  not  allowed 
to  testify  "that  it  was  not  prudent  to  use  a 
certain  hoisting  apparatus  with  less  than  three 
men,  on  a  stone  of  two  tons  heft."  Yet  the 
court  said  there  might  have  been  shown  "the 
number  of  men  required,  danger  in  its  use  by 
a  less  number,  its  safety  and  adequacy  when 
properly  used,"  and  added  that  then  the  Ju- 
rors could  as  well  decide  for  themselves.  Of 
course,  the  point  had  been  as  effectively  de- 
cided by  the  expert  as  tliough  the  first  ques- 
tion had  been  answered.  The  difference  is 
largely  one  as  to  the  form  of  the  question; 
and,  while  I  do  not  mean  to  say  that  it  is 
immaterial,  or  that  such  an  error  may  never 
be  cause  for  reversal,  I  do  not  think  it  should 
be  so  held  here.  The  answer  of  the  witness 
gave  the  facts  in  full,  and  explained  what 
methods  would  have  been  safe.  All  this  in- 
formation might  have  been  obtained  by  prop- 
er questions;  and  then  it  was  not  very  mate- 
rial here.  The  negligence  of  defendant  wa.s 
fully  proven  by  other  evidence.  In  fact,  the 
defense  chiefly  relied  upon  the  plea  of  con- 
tributory negligence.  I  think  we  may  safely 
conclude  that  the  defendant  was  not  Injure^l 
by  the  form  of  the  question. 

3.  Appellant  also  claims  error  In  refusing 
two  instructions  asked  by  him,  and  in  giving 
one  at  the  request  of  plaintiff. 

Instruction  4,  which  was  refused,  is  as  fol- 
lows: "With  reference  to  the  use  of  the  agen- 
cies of  nature,  such  as  fire,  steam,  gas,  or 
electricity,  the  court  instructs  you  tliat  per- 
sons employing  such  agencies,  and  introdu- 
cing them  into  cities  in  the  form  of  commo<li- 
ties  for  the  public  use,  while  held  to  a  con- 
siderable degree  of  care  in  the  service  of 
tliese  dangerous  elements,  are  not  required  to 
use  such  extraordinary  care  as,  while  It 
would  render  the  element  absolutely  harm- 
less under  all  conditions,  would  also  render 
its  supply  Impracticable.  The  public,  who  re- 
ceive the  Ijencflts  of  convenience  and  com 
fort  from  the  supply  of  the  commodity,  are 
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presamed  to  know  enongh  of  the  natnre  of 
.  the  element  to  avoid  the  dangers  which  must 
arise  ont  of  Its  practical  use.  The  duties  of 
the  person  supplying  the  community  [com- 
modity?] and  of  the  public  using  it  are  re- 
ciprocal. {Sach  may  depend  upon  the  exer- 
cise by  the  other  of  such  ordinary  knowledge 
of  the  character  of  the  community  [com- 
modity?] and  such  common  prudence  in  its 
presence  as  the  circumstances  of  the  time  and 
place  require."  I  think  this  instruction  was 
properly  refused.  The  mere  fact  that  some 
persons  use  a  dangerous  agency  raises  no  pre- 
sumption that  the  public  know  enough  of  Its 
natnre  to  avoid  the  danger  which  must  arise 
from  its  use;  and  the  public,  aside  from  the 
consumers  using  the  commodity,  owe  no  duty 
to  those  introducing  it;  but,  on  the  other 
hand,  it  is  the  duty  of  those  making  a  profit 
from  the  use  of  so  dangerous  an  element  as 
electricity  to  use  the  utmost  care  to  prevent 
Injury  to  any  class  of  people  composing  the 
public  which  exists  In  any  considerable  num- 
bers. They  must  protect  those  possessing 
less  than  ordinary  knowledge  of  the  character 
of  the  commodity.  If  ordinary  knowledge 
means  that  of  the  person  of  average  intelli- 
gence, the  rule  contended  for  would  leave  one- 
half  the  community  partially  unprotected. 
It  is  true,  when  the  question  is  as  to  the  neg- 
ligence of  the  defendant,  he  is  entitled  to  be 
Judged  in  view  of  the  knowledge  generally— 
that  is,  almost  universally— possessed  by  the 
community.  The  Instruction  asked  had  ref- 
erence only  to  the  alleged  contributory  negli- 
gence of  plaintiff.  As  to  that  It  has  been 
said:  "As  there  are  different  classes  In  so- 
ciety, with  widely  different  degrees  of  Intel- , 
Ugence,  the  plaintiff  was  not  required  to  ex- 
ercise more  care  than  is  usual  under  similar 
circumstances  among  careful  and  prudent 
persons  of  the  class  to  which  he  belongs." 
Shear.  &  R.  Neg.  {  87.  In  Mackay  v.  Rail- 
road Co.,  35  N.  T.  75,  the  court  said:  "You 
would  never  expect  the  same  care  and  cau- 
tion from  tb6  mass  of  Ignorant  laborers  that 
is  exercised  by  educated,  grave  philosophers. 
The  mass  of  men  would  not  expect  it,  and  the 
law  that  requires  it  Is  absurd.  He  should  be 
called  upon  for  such  care  only  as  a  man  In 
his  condition  In  life  would  ordinarily  exert  un- 
der the  circumstances.  Does  not  a  Juror 
know  what  that  is  as  well  as  a  Judge?  The 
ignorant  and  the  unwary  are  entitled  to  the 
protection  of  the  law,  as  well  as  the  wise  and 
educated.  There  Is  little  Justice  in  depriving 
a  man  of  his  life  for  not  exercising  more  care 
than  his  capacity  will  allow  him  to  exert" 
The  same  rule  is  applied  to  the  case  of  chil- 
dren, limatics,  and  the  blind.  Contributory 
negligence  implies  fault  on  the  part  of  the 
person  injured.  Sometimes  It  is  negligence 
to  be  ignorant     Such  was  not  the  case  here. 

The  fifth  Instruction  asked  by  defendant 
ought  to  have  been  entirely  rejected.  A  por- 
tion was  givei.  Of  this  the  defendant  can- 
not complain. 

At  the  requestor  plaintiff,  the  court  gare  the 


following  Instruction:  "What  constitutes  rea- 
sonable care  most  be  Judged  by  the  circum- 
stances of  this  case,  of  which  you  are  the 
Judge.  If  he  Is  ignorant  of  the  danger  that 
might  result  from  contact  with  these  wires,  a 
less  degree  of  care  was  demanded,  of  him 
than  would  have  been  required  if  he  had  been 
informed  of  such  danger."  This  is  also  com- 
plained of  by  appellant  As  applied  to  the 
facts  of  this  case,  I  think  It  correct 
The  Judgment  and  order  are  affirmed. 

We  concur:  BBATTT,  0.  J.;  MePAB- 
LAND,  J.;  HARRISON,  J.;  GAROUTTB, 
X;   HENSHAW,  J.;  VAN  FLEET,  3. 


(lOT  Cal.  107) 

KNOWLES  et  aL  t.  MURPHT  et  aL     (No. 

15,424.)i 

(Supreme  Coait  of  California.     April  6,  1895.) 

AoTioK  AGAINST  TsNAST— Default  m  Rkxt— Rb- 

COVBRT  OF  FOSSKSSION — ^FlBADINO — EsTOPPBL 
to  DbNT  LaMDU>BD'8  TiTLB— EVIDEirOB. 

1.  Code  CHt.  Proc.  {  1582,  providing  that 
"actions  for  the  recovery  of  any  property,  real  oi 
personal,  and  all  actions  fonnded  on  contracts, 
may  be  maintained  by  ezecators  in  all  cases  in 
which  they  might  have  been  maintained  by  their 
respective  testators,"  anthorizes  the  executor  ot 
a  deceased  landlord  to  ine  the  tenant  in  unlawful 
detainer. 

2.  In  an  action  against  a  tenant  to  recover 
"rent  due  or  possession  of  the  premises,  a  com- 
plaint alleging  the  terms  of  the  lease,  and  ten- 
ant's failure  to  pay  the  rent  which  fell  dne  prior 
to  the  data  of  demand,  states  a  good  cause  of 
action,  although  it  shows  that  the  full  amount 
claimed  was  not  due  at  the  time  demand  there- 
for was  made. 

S.  When  servlceiof  notice  on  a  tenant  to  pay 
rent  or  surrender  possession  is  distinctly  alleged, 
the  manner  of  such  Bervice  need  not  be  alleged. 

4.  When  the  complaint  charged  that  defend- 
ant tenants  "unlawfully  hold  over  and  continue 
in  possession"  of  the  leased  premises,  defend- 
ants' denial  that  they  "continne  to  hold  or  oc- 
cupy said  premises,  or  any  portion  thereof,  as 
tenants  of  plaintiff's  testator,  was  an  admission 
that  they  were  in  possession  of  the  premises,  and 
a  denial  only  of  tne  tenancy. 

5.  One  is  bound  by  the  terms  of  a  lease 
made  to  him,  which  he  has  signed,  but  not  ac- 
knowledged. 

6.  One  who,  in  the  absence  of  fraud  or  false 
representations,  has  executed  to  a  creditor  a  deed 
to  certain  property,  and  retained  possession  under 
a  lease  &om  him, — the  deed  and  lease  providing 
that  the  premises  should  be  reconveyed  to  the 
tenant  upon  his  payment  of  the  rent  and  the  debt 
which  the  two  instruments  were  given  to  secure, 
— is  estopped  to  deny  anch  landlord's  title  In  an 
action' brought  to  recover  the  rent 

7.  In  an  action  to  recover  from  a  tenant  for 
rent  of  premises  which  he  had  conveyed  to  the 
landlord,  and  received  back  under  a  lease,  th« 
conditions  of  which  permitted  him  to  pnrcfaast 
the  premises  at  a  fixed  price,  it  was  not  error  to 
ezdnde  evidence  of  the  value  of  the  premises,  as 

'  being  immaterial  to  the  Issue. 

8.  When  a  tenant's  lease  gave  him  the  priv- 
ilege of  purchasing  the  leased  premises  at  a  fixed 
price,  evidence  of  a  tender  made  under  such 
option  was  properly  exdnded  in  a  suit  against 
the  tenant  for  rent 

9.  When  the  defendant  had  admitted  signing 
a  lease,  and  the  issue  was  whether  such  aigning 
was  voluntary,  or  had  been  induced  by  fraud,  a 
charge  reciting  that  the  "execution"  of  the  deed 
was  admitted  Dy  the  defendant  was  not  mislead- 
Ing. 


>  Rehearing  denied. 
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10.  A  statement  in  a  charge  that  the  plaintiffs, 
in  order  to  establish  their  case,  had  "offered  in 
evidence  the  lease,  and  the  parment  of  rent  there- 
under," was  not  equivalent  to  a  declaration  by 
the  court  that  the  defendants  had  fiaid  rent  un- 
der the  lease,  that  being  one  of  the  issues  before 
the  jury. 

Department  1.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  A.  A.  San- 
derson, Judge. 

Action  by  J.  N.  Knowles,  executor,  and  Em- 
ma Xx>lor,  executrix,  of  the  will  of  0.  P.  Lolor, 
deceased,  against  Bridget  Murphy  and  Mar- 
tin J.  Murphy.  Judgment  for  plaintiffs,  and 
defendants  appeal.    Affirmed. 

Sullivan  &  Sullivan,  for  appellants.  Wil- 
son &  McCutchen,  for  respondents. 

HARRISON,  J.  Defendants  entered  into  a 
lease  with  C.  P.  Lolor,  bearing  date  August 
3,  1885,  by  the  terms  of  which  be  hired  and 
demised  to  them  a  certain  lot  of  land  In  San 
Francisco,  for  the  term  of  six  months,  at  the 
monthly  rent  of  $31,  payable  In  advance  on 
the  3d  day  of  each  and  every  month  during 
said  term.  The  instrument  contained  a  clause 
giving  to  the  defendants  the  option  of  pur- 
chasing the  demised  premises  at  any  time  dur- 
ing the  term,  by  paying  the  sum  of  $3,700, 
and  all  the  rent  accruing  under  the  lease.  The 
defendants  had  been  in  possession  of  the  land, 
claiming  to  be  owners  thereof,  for  sev- 
eral years  prior  to  thla  time,  and  had  mort- 
gaged It  to  Lolor  to  secure  an  indebtedness  to 
him  of  $3,000.  Lolor  had  commenced  an  ac- 
tion to  foreclose  the  mortgage,  and  while  that 
action  was  pending  the  defendants  executed 
to  Lolor  a  conveyance  of  the  lands,  and  at  the 
same  time  took  from  him  the  aforesaid  lease. 
After  Its  execution  they  paid  all  the  rent 
which  accrued,  according  to  the  terms  of  the 
lease,  prior  to  April  S,  1801.  Lolor  died  in 
December,  1800,  and  In  March,  1891,  the 
plaintiffs  were  appointed  his  executors.  The 
defendants  not  liaving  paid  any  rent  after 
their  appointment,  the  plaintiffs,  on  the  12th 
of  February,  1892,  served  upon  each  of  them 
a  written  demand  for  the  payment  of  the  rent, 
stating  the  amount  then  due,  or  that  they 
deliver  possession  of  the  demised  premises. 
This  demand  not  being  complied  with,  the 
present  action  was  brought.  Judgment  was 
rendered  in  favor  of  the  plaintiffs,  and  the 
defendants  have  appealed  therefrom,  and 
also  from  an  order  denying  a  new  trial. 

1.  The  plaintiffs  were  authorized  to  bring 
this  action.  "Actions  for  the  recovery  of  any 
property,  real  or  personal,  or  for  the  posses- 
sion thereof,  and  all  actions  founded  upon 
contracts,  may  be  maintained  by  and  against' 
executors  and  administrators  in  all  cases  In 
which  the  same  might  hare  been  maintained 
by  or  against  their  respective  testators  or  in- 
testates." Code  Civ.  Proc.  {  1582.  In  Mar- 
tel  v.  Meehan,  C3  Cal.  47,  it  was  held  that  the 
provisions  of  this  section  do  not  apply  to  an 
action  brought  under  the  provisions  of  section 
1161,  Code  Civ.  Proc,  against  an  executor  of 
one  who,  in  his  lifetime,  had  been  a  tenant 


of  the  plaintiff,'  for  the  reason  that  the  sec- 
tion authorizes  such  action  only  when  the' 
tenant  continues  in  possession,  "In  person  Or 
by  subtenant,"  and  that  the  executor  is  not 
such  "person"  or  a  sitbtenant,  and  that  a 
Judgment  against  an  estate.  In  the  nature  of 
a  penalty  of  three  times  the  amount  of  the 
rent,  should  not  be  given  unless  expressly 
authorized  by  statute.  These  reasons  do  not 
exist  in  the  case  of  an  action  by  executors. 
The  section  expressly  authorizes  them  to 
bring  actions  for  the  recovery  of  any  proper- 
ty, in  ail  cases  in  which  the  same  might  have 
been  brought  by  their  testator;  and  while 
they  are  engaged  In  the  administrafou  of  the 
estate  the  executors  are  to  be  regarded  as  the 
"successor  In  estate  of  the  landlord,"  for  the 
purpose  of  giving  the  notice  authorized  by 
section  1161,  and  enforcing  against  a  tenant 
who  is  guilty  of  an  unlawful  detainer  the  reni- 
'edles  authorized  by  that  chapter. 

2.  The  complaint  sufficiently  states  a  cause 
of  action  against  the  defendants.  The  terms 
of  the  lease  were  alleged,  and  also  the  period 
during  which  the  defendants  had  been  in  de- 
fault in  the  payment  of  the  rent  prior  to  the 
date  of  the  demand.  The  rent  was  payable 
In  advance,  and  the  averment  that  the  amount 
in  default  covered  a  period  which  extended 
beyond  the  date  at  which  the  demand  was 
made,  or  beyond  the  date  when  the  last  In- 
stallment accrued,  was  merely  surplusage. 
It  was  alleged  that  the  demand  was  made 
February  12,  1892,  and  within  one  year  after 
the  rent  became  due  It  was  not  necessary 
to  allege  the  manner  in  which  the  notice  to 
pay  rent  or  surrender  possession  was  served. 
The  fact  of  the  service  is  distinctly  alleged, 
and  upon  a  general  demurrer  this  allega- 
tion will  be  construed  to  Include  everything 
necessary  to  constitute  a   sufBclent  service. 

3.  The  nonsuit  was  properly  denied.  Up- 
on proof  of  the  execution  of  the  lease,  and  the 
default  in  the  payment  of  the  rent  provid- 
ed therein,  with  the  admission  in  the  answer 
that  the  defmdants  held  possession  of  the 
demised  premises,  the  plaintiffs  were  entitled 
to  Judgment  It  was  alleged  In  the  com- 
plaint that  "said  defendants  unlawfully  hold 
over  and  continue  in  the  possession  of  said 
premises,"  etc.  The  denial  of  the  defendants 
that  they  "still  continue  to  hold  or  occupy  said 
premises,  or  any  portion  thereof,  tut  reuants 
of  C.  P.  Lolor,"  Is  an  admission  tnat  they 
were  In  possession,  but  merely  a  denial  of  the 
tenancy.  It  was  not  necessary  that  the  de- 
fendant Bridget  Murphy  should  acknowledge 
the  lease,  In  order  to  be  bound  by  its  terms. 

4.  The  defendants  alleged  in  their  answer 
that  the  conveyance  by  them  to  Lolor  on 
the  same  day  that  they  executed  the  lease 
was  merely  by  way  of  security  for  the  pay- 
ment of  their  Indebtedness,  and  that  the 
deed,  although  absolute  in  form,  was  only 
a  mortgage,  and  was  executed  upon  the 
agreement  on  the  part  of  Lolor  that  upon 
payment  of  the  sum  of  $3,700,  and  intereMt 
at  the  rate  of  $31  per'month,  he  would  re- 
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convey  the  premises  to  them;  that  they  did 
not  enter  Into  possession  of  the  premises 
onder  the  lease;  and  that  they  wei^  Induced 
to  sign  the  lease  by  reason  of  certain  false 
and  fraudulent  representations  by  Lolor  to 
the  effect  that  the  lease  was  Intended  only 
as  additional  security  for  a  payment  of  said 
Indebtedness.  The  court  Instructed  the  Jury, 
Tery  fnlly  and  explicitly,  that,  If  they  should 
find  that  the  defendants  were  induced  to  ac- 
cept the  lease  from  Lolor  through  fraud  or 
deception  practiced  upon  them  by  Lolor,  the 
lease  did  not  create  the  relation  of  landlord 
and  tenant,  and  that  they  mast  find  for  the 
defendants.  The  verdict  in  favor  of  the 
plaintiffs  established  that  the  lease  was  not 
entered  into  by  the  defendants  by  reason  of 
any  frand  or  deception  on  the  part  of  Lolor. 
It  was  immaterial,  for  the  purjioses  of  this 
action,  whether  the  deed  from  the  defend- 
ants to  Lolor  was  absolute,  or  by  way  of 
mortg&ge.  The  question  of  title  was  not  in- 
volved, and  the  defendants  could  not  avoid 
the  obligation  assumed  by  them,  by  reason 
of  the  lease,  by  showing  that  Lolor  did  not 
have  the  title  to  the  premises  which  he  de- 
mised to  them.  Upon  their  fallnre  to  sus- 
tain the  averments  of  fraud  and  false  rep- 
resentations, the  presumption  arose  that  the 
lease  Is  to  be  construed  and  to  hav^  effect 
according  to  its  terms.  Bveu  if  it  had  been 
admitted  that  the  deed  and  the  lease  were 
both  executed  merely  as  security  for  the 
payment  of  the  indebtedness,  the  defend- 
ants would  still  be  subject  to  the  obligations 
consequent  upon  their  entering  into  the 
lease,  one  of  which  is  the  right  of  the  lessor 
to  a  Judgment  for  possession,  in  case  of 
their  default  In  payment  of  the  rent  Their 
contention  that,  inasmuch  as  they  were  in 
possession  of  the  premises  at  the  time  they 
entered  Into  the  lease,  they  are  not  estopped 
from  disputing  the  title  of  the  lessor,  is  In- 
applicable to  the  present  case.  In  Tewks- 
bury  V.  MagrafT,  33  Cal.  237,  and  in  Frank- 
Un  V.  Merida,  35  Oal.  566,  it  was  held  that  in 
an  action  of  ejectment,  where  the  tenant 
did  not  enter  into  possession  under  the  lease, 
but  was  in  possession  at  the  time  of  the 
lease,  he  was  not  estopped  from  disputing 
the  title  of  the  landlord.  This  rule,  how- 
ever, was  held  in  Mason  v.  Wolff,  40  Cal. 
246,  to  be  Inapplicable  In  actions  of  unlaw- 
ful detainer,  for  the  reason  that  In  these  ac- 
tions the  question  of  title  Is  not  involved, 
and  cannot  be  raised.  See,  also,  Felton  v. 
MllUrd,  81  Cal.  540,  21  Pac.  533,  and  22  Pac. 
750.  The  expression  In  Davidson  v.  Ell- 
maker,  84  Cal.  21,  23  Pac.  1026,  to  the  effect 
that  in  such  action  the  tenant  is  not  estop- 
ped from  disputing  the  title  of  the  plaintiff, 
is  to  be  construed  in  connection  with  the 
claim  set  up  therein  that  the  tenant  was 
induced  to  accept  the  lease  by  reason  of  the 
fraud  of  the  lessor,  which,  as  was  said  in 
Johnson  v.  Chely,  43  Cal.  305,  destroyed  the 
relation  of  landlord  and  tenant,  and  removed 
the  estoppdl.    In  the  present  case,  however, 

T.40P.no.2— 8 


the  very  circumstances  under  which  the 
lease  was  executed  preclude  the  defendants 
from  Invoking  the  role  laid  down  in  Tewks- 
bury  V.  Hagraff,  and  estop  them  from  ques- 
tioning the  title  of  their  lessor;  for,  If  the 
deed  and  lease  were  executed  as  a  security 
for  their  indebtedness,  their  lessor  would 
have  the  -right  to  avail  himself  of  all  the 
remedies  afforded  by  law  for  making  that 
security  effective,  and-  to  enforce  against 
them  the  surrender  of  the  possession,  which, 
by  virtue  of  their  lease,  follows  their  de-. 
fault  in  the  payment  of  the  rent  Under  the 
same  principles,  the  value  of  the  property 
at  the  time  the  lease  was  executed  was  im- 
material, and  the  court  did  not  err  in  ex- 
cluding evidence  of  such  value. 

5.  Evidence  that  the  defendant  Bridget 
Murphy  had  tendered  to  Lolor  the  amount 
of  the  indebtedness  In  November,  1885,  was 
Immaterial  in  this  action.  If  the  tender  was 
made  by  virtue  of  tbe  option  clause  in  the 
lease,  it  did  not  release  the  defendants  from 
their  obligation  to  pay  the  rent,  unless  they 
should  In  some  manner  have  sought  the  en- 
forcement of  this  agreement  on  the  part  of 
Lolor.  So  long  as  they  retained  the  posses- 
sion of  the  premises,  they  could  not  escape 
their  obligations  to  pay  the  rent.  The  sub- 
sequent payment  of  rent  by  them  was  to 
be  regarded  as  an  abandonment  of  their  ex- 
ercise of  this  option.  If  this  offer  of  pay- 
ment was  intended  for  the  purpose  of  ex- 
tinguishing their  indebtedness  to  Lolor,  it 
did  not  have  that  effect  unless  they  kept 
the  tender  good.     Civ.  Code,  |  1500. 

e.  The  Issues  upon  the  execution  of  the 
lease,  and  whether  there  was  any  fraud 
practiced  by  Lolor  upon  the  defendants, 
were  very  fully  and  fairly  presented  to  the 
Jury  by  the  court.  The  expression  In  the 
charge  that  the  "execution"  of  the  lease  was 
admitted  could  not  have  misled  the  Jury. 
The  signing  of  the  lease  was  admitted  by 
the  defendants  in  their  answer,  and  their 
signatures  to  the  Instrnment  when  it  was 
offered  in  evidence  were  not  disputed.  The 
issue  before  the  Jury  was  whether  this  sign- 
ing was  voluntary,  or  had  been  Induced  by 
fraud.  While  the  execution  of  an  instru- 
ment includes  more,  in  legal  contemplation, 
than  merely  signing,  these  terms  are  often 
used  interchangeably.  In  another  portion 
of  the  charge  the  Jury  were  told  that  the 
plaintiffs,  to  sustain  their  case,  had  offered 
in  evidence  this  lease  signed  by  the  defend- 
ants, and  the  payment  of  rent  thereunder. 
The  contention  of  the  appellants  that  in  this 
statement  the  court  declared  that  the  de- 
fendants had  paid  rent  under  the  lease, 
whereas  this  was  one  of  the  Issues  before 
the  Jury,  is  not  sustained  by  an  examina- 
tion of  the  charge  Itself.  In  this  part  of 
Its  charge  the  court  was  merely  stating  to 
the  Jury  the  course  that  had  been  taken  at 
the  trial,  and  not  the  effect  of  the  testimony 
that  bad  been  offered.  The  defendants  did 
not  dlspnte  the  fact  that  they  had  paid 
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money  to  Lolor  by  reason  of  the  agreement 
between  them  and  that  tbey  had  taken  re- 
ceipts from  him.  In  which  this  money  was 
stated  to  have  been  paid  as  rent  Their  de- 
nial in  the  answer  that  the  money  was  paid 
under  a  lease  was  coupled  with  their  denial 
that  they  bad  executed  a  lease;  but  when 
the  lease  was  produced  in  evidence,  and  it 
was  shown  that  the  defendants  bad  paid 
rent  to  the  lessor,  this  payment,  in  the  ab- 
sence of  other  testimony,  would  be  pre- 
sumed to  have  been  made  under  the  lease. 
The  Judgment  and  order  are  af9rmed. 

We      concur:      GABOUTTB,      J.;      VAN 
FtiBBT,  J. 


PEOPLE  V.  GARCIA.     (No.  21,154.) 

(Supreme  Court  of  California.     April  17,  1895.) 

Crihinal  Law— Tmmatsrial  Evidbnob. 

The  admisBion  of  hearsay  evidence,  in  no 
way  connecting  the  defendant  with  the  offense 
charged,  and  m  no  way  prejudicial  to  any  of 
his  rights,  is  harmless  error. 

Department  1.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  William 
T.  Wallace,  Judge. 

Defendant,  Garcia,  was  convicted  of  rob- 
bery, and  appeals  from  an  order  denying  his 
motion  for  a  new  trial.    Affirmed. 

Alex.  Campbell,  for  appellant  Atty.  Gen. 
Fitzgerald,  for  the  People. 

PER  CURIAM.  The  defendant  Garcia, 
aliaa  Herrara,  was  convicted  of  robbery,  and 
now  appeals  from  the  judgment  and  order 
denying  his  moticm  for  a  new  trial.  There  is 
no  merit  whatever  in  bis  appeal.  It  is  claim- 
ed that  the  court  committed  an  error  in  ad- 
mitting hearsay  evidence  before  the  jury.  A 
-complete  and  conclusive  answer  to  appellant's 
contention  in  this  regard  is  fotmd  in  the  fact 
that  the  evidence  admitted  in  no  way  con- 
nected the  defendant  with  the  offense  char- 
ged, and  was  in  no  way  prejudicial  to  any  of 
his  rights.  The  record  discloses  that  the  evi- 
dence is  sufficient  to  support  the  verdict  and 
the  Judgment.  For  the  foregoing  reasons,  the 
Judgment  and  order  are  atUrmed. 


(107  Cal.  US) 

McQueen  v.  MKcnANics*  institute. 

(No.  15,791.) 
(Supreme  Court  of  California.     April  22,  1895.) 
New  Triai. — Cosflictijio  Evidesce— Ebroseocs 

iNSTHnCTIOSS. 

1.  The  fact  that  the  jury,  in  an  action  to  re- 
cover for  injuries  alleged  to  have  been  caused  by 
the  lack  of  sufficient  light  in  the  cellar  in  which 
plaintiff  was  working,  were  allowed  to  visit  and 
examine  such  cellar,  did  not  deprive  the  court 
of  its  jurisdiction  to  grant  a  new  triai,  where 
the  jnr.r  rendered  a  verdict  for  plaintiff. 

2.  The  giving  of  erroneous  InstmctionB  ia  not 
grounds  for  setting  aside  an  order  granting  a 
new  triaL 


Department  2.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  John 
Hunt,  Ju(^ge. 

Action  by  Alfred  W.  McQueen  against  the. 
Mechanics'    Institute,   a   corporation.     Judg- 
ment for  plaintiff,  and  from  an  order  grant- 
ing a  new  trial  be  appeals.     Affirmed. 

Boone  &  Schlesinger,  for  appellant  B.  J. 
McCntchen,  for  respondent 

PBR  CURIAM.  This  action  was  brought 
to  recover  damages  for  personal  injuries  re- 
ceived by  plaintiff  whflle  in  the  employ  of  de- 
fendant Plaintiff  recovered  a  verdict,  and 
the  court  granted  a  new  triaL  From  this 
order  plaintiff  takes  this  appeal.  PlaintifTs 
foot  was  crushed  by  the  falling  of  a  pile  of 
boards  which  he  and  his  fellow  servants 
were  storing  in  the  cellar  of  the  Mechanics' 
Pavilion.  The  boards  were  passed  down 
through  a  hatchway,  and  put  on  a  hand 
truck,  and  then  taken  to  a  place  In  the  cel- 
lar, where  plaintiff  and  a  fellow  laborer  lift- 
ed them  from  the  truck,  and  piled  them.  A 
pile  which  they  had  built  up  about  five  feet 
toppled  over,  and  injured  plaintiff.  The  work 
is  not  inherently  dangerous,  and  no  one  was 
directing  in  what  mode  the  planks  should  be 
piled,  por  how  high.  Naturally,  therefore, 
the  presumption  would  be  that  the  accident 
occurred  through  the  carelessness  of  the 
workmeiL 

Plaintiff  contends  that  the  defendant  was 
negligent  because  there  were  cleats  upon  some 
of  the  boards,  of  which  the  workmen  were 
not  informed,  which  cleats  caused  the  pile 
to  be  unsteady  and  liable  to  fall;  also  be- 
cause the  cellar  was  not  sufficiently  ligbted. 
If  the  cellar  was  sufficiently  lighted,  plaintiff 
could  have  seen  the  cleats  on  the  boards,  and 
could  also  have  seen  if  the  pile  was  uneven 
or  imsteady.  The  amount  of  light  in  the 
cellar  was  therefore  a  very  material  question. 
The  trial  court  concluded  that  there  was 
sufficient  light  in  the  cellar,  and  that  the  ac- 
cident occurred  through  the  negligence  of 
plaintiff  and  his  fellow  servants,  and  it  can- 
not be  denied  that  there  was  evidence  tend- 
ing to  support  that  view.  But  the  Jury  was 
allowed  to  visit  the  cellar,  and  counsel  con- 
tend that,  therefore,  they  had  evidence  which 
is  not  and  could  not  be  in  the  statement  on 
motion  for  a  new  trial.  The  purpose  of  al- 
lowing the  Jury  to  visit  the  premises  was  to 
enable  them  to  understand  the  evidence  in- 
troduced on  tbe  trial.  Upon  such  evidence 
we  must  presume  their  verdict  was  based. 
The  fact  that  the  Jury  was  allowed  to  visit 
the  premises  cannot  deprive  the  court  of  its 
Jurisdiction  to  grant  a  new  trial.  This  it 
should  do  notwithstanding  a  conflict  In  the 
evidence,  if  fully  convinced  that  the  verdict 
was  wrong. 

The  refusal  of  the  court  to  grant  a  non- 
suit is  of  no  moment  Had  there  been  no 
additional  testimony,  the  court  could  change 
its  mling  at  any  time  during  the  triaL    But 
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there  was  further  testimony  In  defense  and 
In  rebuttal. 

If,  as  suggested  by  appellant  some  of  the 
Instructions  were  erroneous,  that  fact  might 
constitute  an  additional  reason  for  granting 
a  new  trial,  bat  It  Is  no  reason  for  setting 
adde  an  order  awarding  a  new  trlaL  The 
order  Is  aflSrmed.  ■ 


BARXETT  T.  MULKINS  et  al.     (No.  19,554.) 
(Supreme  Court  of  California.     April  19,  1895.) 

FOBECLOSL'KB   OP   MOKTGIOB — ATTOBNEt'S   FEES. 

Where  the  mortgage  secured  the  payment 
of  principal  and  interest  only,  attorney's  fees 
for  which  the  note  provided  cannot  be  made  a 
lien  on  the  land.  Clemens  t.  Luce,  35  Pac 
1032,  101  Cal.  432,  followed. 

Department  1.  Appeal  from  superior  court, 
San  Diego  county;  George  Peterbaugh,  Judge. 

Action  by  one  Bamett  against  Mulklns  and 
others  to  foreclose  a  mortgage.  Judgment 
for  plaintiff^  and  defendants  appeal.   Modified. 

Wm.  Darby,  for  appellants.  V.  B.  Shaw, 
for  resiMndent. 

PEK  CURIAM.  Upon  the  authority  of 
Clemens  t.  Luce,  101  Cal.  432,  35  Pac.  1032, 
this  cause  is  remanded,  and  the  superior  court 
is  directed  to  modify  the  Judgment  by  strik- 
ing therefrom  the  amount  included  therein 
for  attorney's  fees,  so  far  as  the  same  is  made 
a  Hen  upon  the  land  described  in' the  com- 
plaint; and,  as  so  modified,  the  Judgment 
will  stand  afilrmed. 


(107  Cal.  94) 

PEOPLE  ex  rel.  BOARDMAN  ▼.  TOWN  OF 

LINDEN.    (So.  18,335.) 
(Supreme  Court  of  California.    April  5,  1895.) 
MoKinipAi,  Corpora TioMs  —  Oeoaxization — Peti- 
tion— Notice  of  Electio!?— Boundaries. 

1.  Under  Act  1889,  p.  371,  S  2,  providinR, 
on  ineoriwration  of  municipalities,  that  the  peti- 
tion shall  be  presented  to  the  board  of  super- 
visors after  two  weeks'  notice,  by  publication, 
of  the  time  when  it  will  be  presented,  the  peti- 
tion is  properly  caused  to  be  published  by  the  pe- 
titioners before  presentation  to  the  board  of  su- 
perviRors. 

2.  Under  Act  1889,  p.  371,  }  2,  requiring, 
on  incorporation  of  municipalities,  the  presenta- 
tion to  the  board  of  8upervisor.s  of  a  petition 
signed  by  50  qualified  electors  of  the  county,  and 
resident  within  the  territory  to  be  incorporated, 
and  providing  that  the  affidavit  of  three  quali- 
fied electors  residing  within  the  proposed  limits 
shall  be  prima  facie  evidence  of  the  requisite 
number  of  signatures,  if  the  affidavit  fails  to 
show  that  the  signatures  of  the  petitioners  are 
genuine,  and  there  is  no  evidence  introduced 
to  prove .  their  genuineness,  the  proceedings  are 
fatally  defective. 

3.  The  board  of  supervisors,  by  adjourning 
the  hearing  of  a  petition  for  the  incorporation 
of  a  municipality  from  day  to  day  without  fix- 
ing the  hour  for  re=(uming  the  hearing,  do  not 
lose  jurisdiction  of  the  proceedings. 

4.  An  order  of  the  boara  of  supervisors  es- 
tablishing the  boundaries,  and  providing  for  the 
submission  of  the  question  of  the  incorjwration, 
of  certain  -territory,  is  not  an  ordinance,  aiid 
(herefore  need  not  be  published. 


5.  The  board  of  supervisors,  to  whose  discre- 
tion is  committed  the  fixing  of  the  manner  of 
giving  notice  of  an  election  for  the  incorporation 
of  municipality,  must  themselves  fix  the  manner 
or  time  of  giving  notice,  and  cannot  delegate  to 
the  clerk  such  power. 

6.  An  ambiguity  in  the  order  of  l ue  board  of 
supervisors  fixing  the  boundaries  of  a  proposeil 
municipality,  consisting  of  a  misdescription  of  a 
section  corner,  is  not  a  fatal  defect,  where  the 
courses  and  distances  and  other  descriptions 
show  the  comer  intended. 

7.  The  filing  of  a  certified  copy  of  the  order  of 
the  board  of  supervisors  declaring  a  municitiality 
duly  incorporated  is  essential  to  the  validity  of 
the  incorporation. 

In  bank.  Appeal  from  superior  court,  San 
Joaquin  county;  Ansel  Smith,  Judge. 

Quo  warranto  on  the  relation  of  S.  H. 
Boardman  against  the  town  of  Linden. 
There  was  a  Judgment  for  defendant,  and 
relator  appeals.     Reversed. 

Atty.  Gen.  Hart  and  Jas.  A.  Louttlt,  for 
appellant  W.  M.  Gibson  and  Kile  &  Plum- 
mer,  for  respondent 


BEATTY,  0.  J.  By  virtue  of  certain  pro- 
ceedings under  the  general  law  providing  for 
the  organization.  Incorporation,  and  govern- 
ment of  mvmiclpal  corporations  (St.  1883,  p. 
93),  the  defendant  la  assuming  and  claiming 
to  be  a  municipal  corporation  of  the  sixth 
class,  and  this,  action  was  brought  for  the 
purpose  of  determining  its  right  to  hold  and 
enjoy  the  franchise  and  to  exercise  the  pow- 
ers of  such  a  corporation.  The  plaintiff 
claimed  that,  by  reason  of  the  fallnre  of  tlie 
board  of  supervisors  to  comply  with  the 
statute,  no  organization  was  ever  effected. 
The  defendant  claimed  that  there  had  been 
a  substantial  and  sufficient  compliance  with 
the  law  on  the  part  of  the  board  and  of 
ail  parties  concerned.  A  trial  was  had  in 
the  superior  court,  and  Judgment  given  In 
favor  of  the  defendant,  affirming  the  validity 
of  its  incorporation.  Plaintiffs  appeal  from 
the  judgment,  and  from  an  order  overruling 
their  motion  for  a  new  trial.  In  support  of 
their  appeal  they  specify  various  particulars 
in  which,  as  they  claim,  the  proceedings  look- 
ing to  the  incorporation  of  the  defendant  fell 
short  of  the  statutory  requirements.  There 
seems  to  be  no  difference  between  counsel 
as  to  the  proposition  that  a  substantial  com- 
pliance with  the  statute  is  sufficient  but  it 
is  contended  that  positive  and  important  pro- 
visions of  the  law  have,  in  this  Instance, 
been  violated  or  ignored.  Most,  if  not  all. 
of  the  questions  to  be  decided  depend  for 
their  solution  upon  the  proper  construction  ot 
section  2  of  the  act  above  cited,  as  amended 
in  1889  (St  1889,  p.  371). 

1.  It  is  therein  provided,  among  other 
,  things,  that  a  petition  describing  the  territory 
to  be  incorporated,  and  signed  by  at  least 
50  qualified  electors  of  the  cotinty,  resident 
within  the  limits  of  said  territory,  shall  be 
presented  to  the  board  of  supervisors  after 
two  weeks'  notice,  by  publication,  of  the 
ftime  when  it  will  be  presented.    Appellant 
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claims  that  sucb  petition  must  be  presented 
to  the  board,  In  the  first  place,  before  publi- 
cation of  notice,  and  must  be  thereafter  pub- 
lished, with  the  notice,  affidayit,  etc.,  by  or- 
der and  under  the  official  sanction  of  the 
board,  for  the  requisite  time,  before  it  is 
presented  to  the  board  for  its  further  action. 
We  thinlc,  however,  that  a  proper  construc- 
tion of  the  statute  warrants  the  course  pnr- 
'sued  by  the  petitioners  in  this  instance,  who 
themselves  caused  the  publication  of  the  pe- 
tition, affidavit,  and  notice  of  the  time  when 
the  petition  was  presented  to  the  board. 

2.  It  is  provided  in  the  same  section  that 
'the  affidavit  of  three  qualified  electors  resid- 
ing within  the  proposed  limits,  filed  with  the 
petition,  shall  be  prima  facie  evidence  of  the 
requisite  number  of  signatures"  to  the  peti- 
tion. The  affidavit  filed  with  this  petition 
■was  radically  defective.  It  merely  showed 
that  the  names  attached  to  the  petition  were 
names  of  qualified  electors  resident  within 
the  limits  of  the  prc^osed  corporation.  It 
did  not  show  that  their  signatures  were  gen- 
uine, and  there  never  was  any  evidence  of 
the  genuineness  of  such  signatures  offered  be- 
fore the  board,  or  on  the  trial  of  this  action 
before  the  court  The  board  never  found  or 
declared  that  such  petition  had  been  In  fact 
signed  by  60  qualified  petitioners,  and  there 
was  no  evidence  to  sustain  such  a  finding  by 
-the  court  In  this  respect  we  think  there 
was  a  failure,  in  a  substantial  particular,  to 
comply  with  the  statute.  It  is  of  the  very 
«s8ence  of  the  proceeding,  and  absolutely  es- 
sential to  the  Jurisdiction  of  the  board  to 
make  the  order  declaring  the  establishment 
of  the  incorporatian,  that  a  proper  petition, 
signed  by  the  requisite  number  of  qualified 
petitioners,  should  be  laid  befinre  them.  This, 
.of  course,  involves  'proof  of  the  genuineness 
of  the  signatures  attached  to  the  petitl<m,  no 
less  than  the  citizenship  and  residence  of  the 
I>ersons  whose  names  are  attached.  And  the 
statute  prescribes  what  that  proof  shall  con- 
sist of,— at  least  In  part,— viz.  an  affidavit  of 
three  qualified  petitioners,  filed  with  the  pe- 
tition. This  affidavit,  it  is  true,  is  only  made, 
'by  the  statute,  prima  facie  evidence  of  the 
requisite  number  of  signatures.  But  we  do 
not  construe  this  to  mean,  as  counsel  for  re- 
spondent contends,  that  it  may  be  entirely 
dispensed  with,  and  other  evidence  substitut- 
ed. It  <mly  means  that  the  affidavit  if  un- 
contradicted, is  sufficient  proof.  If  it  is  con- 
tradicted, no  doubt  It  may  be  supported  by 
additional  testimony,  but  that  such  an  affi- 
davit should  accompany  the  petition  we  think 
clear.  And  even  if  we  were  to  concede, 
which  we  do  only  for  the  argument,  that  the 
absence  of  a  proper  affidavit  might  be  sup- 
plied by  other  competent  evidence  of  the  gen-, 
nineness  of  the  signatures  of  a  sufficient  num- 
ber of  qualified  petitioners,  the  case  shows 
that  in  this  instance  there  was  no  other  evi- 
dence, and  there  was  no  finding  or  declara- 

.tion  of  the  fact 

3.  There  was  no  low  of  JurisdicUon  by  the 


board.  If  they  had  ever  acquired  Jurisdiction, 
by  the  adjournments  of  the  hearing  from 
time  to  time,  mei'ely  because.  In  the  orders  of 
adjournment,  the  hour  of  the  day  for  resum- 
ing the  hearing  was  not  specified. 

4.  If  the  order  of  the  board  establishing 
boundaries,  and  providing  for  a  suumission 
of  the  questlcm  of  incorporation  to  the  people, 
had  been  otherwise  valid,  it  was  not  invali- 
dated by  the  f allium  to  publish  it  as  an  ordi- 
nance. Sucb  orders  are  not  ordinances,  gov- 
erned, as  to  their  enactment  by  the  provi- 
sions of  the  county  government  act  but  are 
orders  to  be  entered  oa  the  minutes  of  the 
board  in  accordance  with  the  provisions  of 
the  statute  regulating  this  particular  pro- 
ceeding. 

5.  The  board  of  supervisors  did  not  make 
any  direction  as  to  the  manner  or  time  of 
giving  notice  of  the  election  in  this  case,  but 
merely  resolved  that  notice  be  given,  leaving 
it  to  their  clerk  to  determine  what  the  notice 
should  be.  The  clerk  caused  a  notice  to  be 
posted  for  15  days.  In  which  was  contained 
an  ambiguous  description  of  the  boundaries 
of  the  proposed  corporation.  This  was  not  a 
substantial  compliance  with  the  statute.  The 
manner  of  giving  notice,  whether  by  publica- 
tion in  a  newspaper,  or  by  posting,  and  the 
length  of  time  that  the  notice  is  to  be  pub- 
lished or  posted,  are  matters  committed  to 
the  discretion  of  the  board,  and  cannot  be 
delegated,  to  the  discretion  of  the  clerk.  In 
this  case  the  proposed  Incorporation  was  of  a 
territory  eight  miles  long  and  six  miles  wide, 
embracing  one  small  village  and  a  wide  ex- 
tent of  farming  country.  The  notice  of  elec- 
tion was  posted,  under  the  direction  of  the 
clerk,  in  five  places.  This  seems  scarcely  rea- 
sonable or  sufficient,  but  whether  or  not  it 
was  sufflclMit  to  give  actual  notice  to  the 
voters,  and  to  elicit  a  full  vote,  is  immaterial. 
The  board,  and  not  their  clerk,  must  deter- 
mine what  notice  shall  be  given.  As  to  the 
error  in  the  description  of  boundaries,  it  was, 
to  some  extent  ambiguouB,  by  reason  of  the 
call  for  the  southwest  comer  of  section  30, 
Instead  of  the  northwest  comer,  but  the  other 
calls  show  conclusively  that  the  northwestern 
.comer  was  meant  The  beginning  point  In 
the '  description  Is  the  "southwest  comer  of 
township  2  north,  range  8  east;  running 
thence  six  miles  to  the  southeast  comer  of 
township;  thence  n<Hth  eight  miles  to  north 
line  of  Douglas  township;  thence  west  six 
miles  to  southwest  comer  of  section  30,  town- 
ship 3  north,  range  8  east  being  the  north- 
west comer  of  Douglas  township;  thence 
south  eight  miles  to  the  point  of  beginning." 
It  was  shown  that  the  northwest  comer  of 
Douglas  township  was  identical  with  the 
northwest  comer  of  section  30;  and  the  other 
calls,  viz.  a  course  west  from  the  northeast 
comer  to  the  northwest  comer  of  the  proposed 
Inoorporaticm,  and  a  distance  of  eight  miles 
from  the  northwest  comer  to  the  southwest 
comer,  sufficientiy  demonstrated  what  comer 
of  the  section  was  meaaU 
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6.  No  certified  copy  of  the  order  of  the 
board  of  GUperrisora  declaring  the  defendant 
duly  liicorp<H«ted  had  been  filed  in  the  office 
when  this  action  waa  commenced,  or,  so  far 
as  appears,  ■whea  It  was  tried.  The  filing  of 
such  copy  Is,  in  oar  opinion,  essential  to  the 
compIetlMi  of  the  Incorporation.  Until  it  is 
filed  there  is  no  corporation.  The  last-men- 
tioned defect  in  the  proceedings  Is  shown  by 
the  pleadings  and  findings,  and  is  a  ground 
for  reversing  the  Judgment  on  the  appeal  from 
the  judgment  The  other  defects,  viz.  insuffi- 
ciency of  the  affidavit  as  to  signatures  to  pe- 
tition, and  failure  of  the  board  to  exercise  its 
discretion  as  to  notice  of  the  election,  appear 
only  from  the  statement  on  motion  for  new 
trial. 

As  the  failure  to  file  a  certified  copy  of  the 
order  with  the  secretary  of  state  may  have 
been,  or  may  still  be,  remedied,  it  is  proper 
to  remand  the  cause  for  further  proceedings, 
with  a  view  to  which  we  have  passed  upon 
all  the  points  likely  to  arise  on  another  trial. 
The  judgment  and  order  appealed  from  are 
reversed,  and  the  cause  remanded. 

We  concur:  McFARLAND,  J.;  VAN 
FLEET,  J.;  GABOUTTE,  J.;  HARRISON,  Jj 


iW  Cal.  160) 

BOOB  et  aL  t.  HALL.     (No.  19,550.) 
(Supreme  Court  of  California.     April  19,  1895.) 

APriAT, — NOTICB— FOUECLOSUKE   OF  ChaTTKL 
JUOBTGAOS — AtTOKNET'S  FbES. 

1.  It  is  not  necessary,  where  one  defendant 
appeals,  to  serve  notice  of  appeal  on  other  de- 
fendants, where  by  default  they  admit  the  aver- 
ments of  the  complaint. 

2.  The  complaint  in  foreclosure  of  a  chattel 
mortgage  described  part  of  the  property  mort- 
gaged  as  "ten  shares  of  the  L.  W.  Co.,  a  corpo- 
ration." Beld,  that  the  description  waa  sufficient 
to  identify  the  property  intended  to  be  mortgaged, 
as  well  as  for  purposr  of  sale  under  the  judgment, 
where  it  appeared  that  no  certificate  of  the  stock 
had  been  issued. 

3.  In  the  alisence  of  an  agreement  therefor, 
the  coui-t  is  not  authorized  to  include  counsel 
fees  as  part  of  the  judgment  in  an  action  to  fore- 
close a  mortgage. 

Department  1.  Appeal  from  saperior  court, 
San  Bernardino  county;  John  L.  Campbell, 
Jodga 

Action  by  Paul  Boob  and  others  against  La- 
vlnla  Hall  and  others  to  foreclose  a  mortgage. 
From  a  Jndgment  decreeing  foreclosure  and 
sale,  defendant  Lavlnla  Hall  appeals. 

Goodcell  &  Leonard,  for  appellant  Geo. 
B.  Cole,  for  respondents. 

HARRISON,  3.  Action  to  foreclose  a 
mortgage  executed  by  the  defendant  Lavlnla 
Hall.  The  other  defendants  were  made  par- 
ties to  the  action  under  the  allegation  that 
they  have  or  claim  some  Interest  in  the  mort- 
gaged premises,  subject  to  the  Hen  of  the 
plaintiffs.  The  defendant  Hall  demurred  to 
the  complaint,  and  upon  the  overrulbig  of 
lier  demurrer  she  failed  to  answer,  and  her 


default  was  thereupon  entered.  The  defend- 
ants Mansfield  made  no  appearance,  and 
their  default  therefore  was  entered.  Judg- 
ment was  rendered  in  favor  of  the  plaintiffs, 
directing  a  sale  of  the  mortgaged  property, 
foreclosing  all  the  defendants  of  any  right 
therein,  and  providing  that,  if  the  proceeds 
of  the  sale  of  the  mortgaged  property  was 
Insufficient  to  pay  the  amount  foimd  due  to 
the  plaintiffs.  Judgment  for  the  deficiency 
should  be  docketed  against  the  defendant 
Lavlnla  Hall.  The  defendant  Lavlnla  Hall 
alone  has  appealed. 

1.  The  notice  of  appeal  was  sei-ved  upon 
the  plaintiffs  alone,  and  the  respondents  have 
moved  to  dismiss  the  appeal  for  failure  to 
serve  the  notice  upon  her  codefendants.  As 
the  averment  in  the  complaint  that  the  In- 
terest of  the  other  defendants  In  the  mort- 
gaged property  is  subject  to  the  lien  of  the 
plaintiffs  was  admitted  by  their  default,  and 
as  the  judgment  merely  forecloses  their  In- 
terest In  the  property,  it  is  evident  that 
they  could  not  be  affected  by  a  reversal  of 
the  judgment,  or  by  a  modification  of  any 
of  the  terms  thereof  which  affect  the  appel- 
lant and  the  respondmits. 

2.  The  demurrer  to  the  complaint  was 
properly  overruled.  The  complaint  describ-  , 
ed  the  mortgaged  proper^,  other  than  the  ' 
land,  in  the  same  terms  In  which  It  had 
been  described  in  the  mortgage,  viz.:  "To- 
gether with  one  share  of  water  In  the  South 
Fork  ditch  of  the  Santa  Ana  river,  and  ten 
shares  of  the  capital  stock  of  the  Lugonla 
Water  Company,  a  corporation."  The  ap- 
pellant ought  not  to  object  to  an  uncertainty 
in  description  which  she  has  b»self  made. 
It  does  not  appear  that  the  corporation  had 
issued  to  the  appellant  a  certificate  for  the 
shares  of  its  capital  stock;  and.  If  not,  the 
description  in  the  complaint,  as  well  as  in 
the  mortgage,  was  sufficient  to  Identify  the 
property  which  the  appellant  intended  to 
mortgage,  as  well  as  for  the  purpose  of  a 
sale  under  the  judgment  Such  a  descrip- 
tion in  an  instrument  of  sale  would  transfer 
any  title  the  vendor  might  have  to  shares  of 
the  capital  stock  in  a  corporation  for  which 
no  certificate  had  been  issued. 

3.  In  the  judgment  rendered  by  the  court 
there  was  allowed  to  the  plaintiffs  the  sum 
of  $400  for  counsel  fees  In  foreclosing  the 
mortgage.  The  complaint  contains  no  aver- 
ment of  any  agreement  on  the  part  of  the 
mortgagor  to  pay  a  counsel  fee,  nor  does  the 
copy  of  the  mortgage  annexed  to  the  com- 
plaint contain  any  such  stipulation.  In  the 
absence  of  an  agreement  therefor,  the  court 
waa  not  authorized  to  include  counsel  fees 
as  a  part  of  the  judgment  Slchel  v.  Car- 
rillo,  42  Cal.  493;  Clemens  v.  Luce,  101  Cal. 
432,  35  Pac.  1032.  Neither  the  prayer  in  the 
complaint  for  its  allowance  nor  the  aver- 
ment of  the  amount  which  would  be  reason- 
able can  supply  the  necessity  of  a  direct 
averment  that  an  attorney's  fee  had  been 
agreed  to  t>e  paid  by  the  mortgagor.    The 
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motion  to  dlsmlas  the  appeal  is  denied,  and 
tbe  cause  Is  remanded  to  the  superior  court, 
with  directions  to  modify  the  Judgment  by 
excluding  therefrom  the  amount  included 
therein  for  attorney's  fees,  and,  when  so 
modified,  tbe  Judgment  will  stand  affirmed. 


VAN    rLBBT,    J.;    GAK- 


We    concur: 
OUTTB,  J. 

(1  Kan.  A.  U4) 

In  re  PETRIB. 

(Court  of  Appeals  of  Kansas,  Southern  Deport- 
ment, B.  D.     March  19, 1895.) 

C0NSTTIOT10N.U.  Iiiw— CoMHiTTiKO  WinrBsssa — 
Baiu 

1.  Section  61,  c.  82,  Gen.  St  1889,  by  which 
an  examining  magistral  is  authorized  to  commit 
to  prison  a  witness  who  refuses  to  enter  into  a 
recognizance  with  or  without  sureties  for  his  ap- 
pearance as  a  witness,  is  not  nnconstltutional,  as 
being  in  yiolation  of  the  fifth  article  of  the 
amendment  to  the  constitution  of  the  United 
States. 

2.  Section  61,  c.  82,  Oen.  St.  1889,  only  sub- 
jects witnesses  in  criminal  cases  to  the  same 
geaeral  rules  which  goTern  every  other  dtizen  of 
the  state,  and  is  such  an  execution  of  the  power 
of  the  state  as  the  settled  maxims  of  the  law 
aanction  and  require  for  the  protection  of  so- 
dety  and  good  government;  and  the  require- 
ment of  this  statute  is  simply  to  secure  the  pres- 
ence of  persons  who  are  material  witnesses  for 
the  public  in  the  trial  of  those  charged  with  of- 
fenses against  the  laws  of  the  state.  The  same 
burden  is  imposed  upon  every  dtizen  of  the  state 
alike  who  may  haptien  to  possess  the  information 
which  is  necessary  to  protect  society  against 
criminals,  and  to  vindicate  the  majesty  of  tbe 
law. 

8.  When  a  person  voluntarily  makes  com- 
plaint before  a  justice  of  the  peace  or  other  ex- 
amining magistrate,  and  causes  the  party  to  be 
arrested  on  charge  of  a  felony,  and  the  party 
waives  his  right  to  an  examination,  and  is  ad- 
mitted to  bail  or  committed  to  jail  to  answer  the 
charge  contained  in  the  complaint,  it  is  the  duty 
of  the  justice  or  examining  magistrate  to  require 
bH  the  material  witnesses  for  the  state  to  enter 
into  recognizance  for  their  appearance  at  the  next 
term  of  the  court  to  which  the  party  is  required 
to  answer,  and  It  is  not  necessary  that  he  hear 
evidence  as  to  the  complaining  witness.  Being 
a  material  witness  for  the  state,  he  may  require 
him  to  enter  into  recognizance,  and,  if  he  has 
reason  to  believe  that  he  will  not  perform  the  con- 
ditions of  his  recognizance,  may  require  him  to 
enter  Into  recognizance,  with  sureties,  and,  If  be 
refuses  to  enter  into  such  recognizance,  may 
commit  him  to  jail  until  he  comply  with  such  or- 
der. 

(Syllabus  by  the  Court) 

Original  application  by  IJ.  A.  Petrle  for  a 
writ  of  habeas  corpus.    Denied. 

L.  A.  Fetrie  petitioned  for  a  writ  of  habeas 
corpus  88  followa:  "Now  comes  your  petition- 
er, L.  A.  Fetrie,  and  avers  that  be  is  a  resi- 
dent of  Miami  county,  Kansas,  and  has  been 
such  resident  for  39  years  last  past  That 
your  petitioner  is  now  Illegally  restrained  of 
hia  llbw^  and  Imprisoned  by  T.  J.  Allen, 
sberifl  of  Bourbon  county,  Kansas,  in  tbe 
conuncm  jail  of  said  county.  Tbat  your  peti- 
ti<mer  has  been  so  restrained  of  bis  libert7 
since  the  31st  day  of  January,  1895;  tbat  the 
illegality  of  said  Imprisonment  la  In  tlUa,  to 


wit:  That  yonr  petitioner  was  required  by 
B.  C.  Garrison,  3.  P.,  to  enter  into  recog- 
nizance, with  approved  aecnrities,  in  tbe  stmi 
of  $3,000,  to  appear  aa  a  witness  at  tbe  next 
term  of  the  district  court  for  Bourbon  county. 
Kansas,  In  a  case  there  pending,  wherein  tbe 
state  of  Kansas  Is  plaintiff  and  Mart  Tooney 
Is  defendant  That  yonr  petitioner  tias  not 
refused  to  give  said  recognizance,  but  baa 
used  his  best  endeavors  to  secure  sureties  tbat 
are  satistBctory  to  said  justice  of  the  peace. 
Tbat  said  justice  has  no  cause  to  belieye  that 
yonr  petitioner  would  not  appear  in  obedience 
to  tbe  commands  of  said  conrt,  and  in  satis- 
faction of  his  own  personal  recognizance,  yonr 
petitioner.  Your  itetitioner  furtber  represents 
and  avers  that  he  will  attend  tbe  next  term 
of  the  district  court  of  Bourbon  county,  Kan- 
sas, and  that  he  will  not  depart  tbe  jurisdic- 
tion of  said  court  without  leave  thereof.  Tour 
petitioner  further  repres^its  that  he  has  nev- 
er bad  an  opportunity  to  be  heard  upon  tlie 
matters  and  things  herein  set  out,  and  that 
he  Is  being  deprived  of  his  liberty  without  due 
process  of  law:  Wherefore  your  petitioner 
prays  that  a  writ  of  habeas  corpus  Issue  from 
the  court,  and  that  the  matters  and  things 
herein  contained  be  Inquired  of  by  the  court, 
and  tbat  upon  said  inquiry  being  had  and  de- 
termined, that  your  petitioner  be  discharged 
from  confinement  upon  his  own  personal 
recognizance  In  such  sum  as  tbe  court  may 
adjudge,  and  for  such  other  and  further  relitf 
as  your  petitioner  ought  to  have."  Tbe  peti- 
tion was  duly  sworn  to  by  the  petitioner,  and 
presented  In  open  court,  and  tbe  writ  was 
granted  by  tbe  conrt  as  prayed  for. 
The  sheriff  made  due  return  as  follows: 
"(1)  I  am  the  regularly  elected,  qualified, 
and  acting  sheriff  of  Bourbon  coimty,  Kan- 
saa,  and  ex  (^do  keeper  of  the  county  jail 
of  said  county.  (2)  B.  C.  Garrison,  Bsq.,  here- 
in named,  was  at  tbe  dates  hereinafter  men- 
tioned one  of  the  regularly  elected,  qualified, 
and  acting  justices  of  the  peace  In  and  for 
tbe  city  of  Fort  Scott  said  county  and  state. 
(3)  I  admit  that  I  am  Imprisoning  and  re- 
straining said  L.  A.  Fetrie  and  keeping  bim 
confined  In  the  county  jail  of  said  county.  (4) 
I  also  admit  that  on  January  31,  189S,  be  was 
committed  to  the  county  jail  by  said  justice, 
B.  C.  Garrison.  (A  copy  of  the  writ  of  com- 
mitment Is  hereto  attached,  marked  'Exhibit 
A,'  and  made  a  part  hereof.)  (5)  On  said 
date,  one  Mart  Tooney  was  examined  before 
said  Justice  on  a  charge  of  robbery,  said  L.  A. 
Fetrie  being  the  complaining  witness;  and 
said  Tooney  was  placed  under  bonds  to  ap- 
pear for  trial  on  said  charge  of  robbery  at  tbe 
next  term  of  the  district  court  of  said  county 
and  state,  and,  falling  to  give  such  Imnd,  waa 
also  committed  to  the  county  jail,  and  Is  now 
in  confinement  In  my  charge.  (6)  The  justice 
then  deemed  said  L.  A.  Fetrie  a  material  wit- 
ness in  tbe  action  against  Mart  Tooney  on  tbe 
aforesaid  charge;  and  said  justice  was  then 
satisfied  that  there  was  a  good  cause  to 
believe  that  said  L.  A.  Petrle  would  not  per- 
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form  the  condition  of  any  Kcognlnnce  given 
by  him  unless  required  to  give  security.  (7) 
Because  of  the  premises,  said  Justice  required 
said  L.  A.  Petrle  to  furnish  a  recognizance, 
with  approved  security,  in  the  sum  of  three 
hundred  dollars,  with  which  said  order  said 
Petrie  failed  to  comply,  and  because  of  the 
fact  he  was  committed  as  above  set  out  (iQ 
And,  because  of  the  matters  and  things  here- 
inbefore set  out,  I  allege  that  the  said  L.  A. 
Petrle  is  rightfully  and  lawfully  being  re- 
strained of  his  liberty  by  me. 

"IQxblbit  A. 

"The  State  of  Kansas,  to  J.  B.  Smith,  Con- 
stable In  and  for  the  Coimty  Aforesaid,  and 
to  the  Keeper  of  the  Jail  of  the  County  Afore- 
said—Greeting: Whereas,  Mart  Tooney,  late 
■of  said  county,  has  been  arrested  on  the  oath 
-of  Ik  A.  Petrie,  charged  with  the  crime  of 
xobbery;  and  whereas,  said  L.  A.  Petrie  has 
be^i  required  to  enter  recognizance  in  the 
sum  of  1300  to  appear  and  testify  in  that 
behalf  at  the  1st  day  of  the  April  court,  1893, 
of  Bourbon  county  district  court,  and  has  been 
-examined  by  me,  with  which  requisition  he 
has  failed  to  comply:  Wherefore,  you,  the 
said  constable,  are  hereby  commanded  to  take 

the  body  of  him,  the  said ,  and  deliver 

blm  to  the  keeper  of  the  county  Jail  of  your 
county;  and  you,  the  said  keeper  of  the  said 
Jail,  are  hereby  commanded  to  receive  the 
said  li.  A.  Petrle  into  your  custody  in  the 
Jail  of  the  county  aforesaid,  there  to  remain 
until  he  be  discharged  by  due  course  of  law." 

Parties  agree  on  the  following  facts:  "(1) 
The  statements  In  clause  six  of  the  sheriff's 
answer  are  true.  (2)  The  Justice's  docket, 
.as  it  relates  to  the  commitment  of  said  Petrie, 
Is  considered  In  evidence.  (3)  It  Is  further 
agreed  that  the  only  questions  Involved  here- 
in are  whether  or  not  the  statute  under 
which  the  commitment  was  made  Is  consti- 
tutional, and  whether  or  not  the  provisions  of 
the  statute  have  been  complied  with." 

The  Jujitice's  docket  that  relates  to  the  com- 
mitment of  L.  A.  Petrie  Is  as  follows:  "Jan- 
nary  31,  1S05,  personally  appeared  L.  A.  Pe- 
trie, and  filed  complaint,  under  oath,  char- 
ging that  («i  or  about  January  30,  1895,  in 
the  county  of  Bourbon,  state  of  Kansas,  one 
Mart  Tooney  did  willfully,  unlawfully,  and 
feloniously  take  from  the  person  of  affiant, 
and  against  affiant's  will,  and  by  violence  of 
the  person  of  affiant,  certain  money  of  affi- 
ant, to  wit,  one  five  dollar  treasury  note,  and 
one  two  dollar  treasury  note,  currency  of  the 
United  States,  said  money  being  the  property 
-  of  affiant,  contrary  to  the  form  of  statutes  In 
such  cases  made  and  provided,  and  against 
the  peace  and  dignity  of  the  state  of  Kansas. 
January  31,  1895,  warrant  delivered  to  J.  B. 
Smith,  constable.  Warrant  filed  January  31, 
1895,  indorsed,  'Received  this  writ  January 
81,  1895.  Served  the  same  by  arresting  the 
w^bln-named  defendant  and  producing  his 
body  Into  court  J.  R.  Smith,  Constabla' 
Janoaiy  81, 1895,  the  defendant  being  present 


in  person,  the  eoonty  attorney,  O.  ■.  Corey, 
appeared  for  tlie  state,  and  thereupon  the  de- 
fendant waived  a  preliminary  examination, 
and  was  bound  over  to  the  district  court  of 
Bourbon  county,  Kansas.  Bond  fixed  at  $300. 
Not  given.  A  commitment  delivered  to  J.  R. 
Smith,  constable.  Commitment  filed  January 
31,  1895,  indorsed:  'Received  this  writ  Janu- 
ary 31,  1805.  Executed  the  same  by  commit- 
ting the  within-named  Mart  Tooney  to  the 
Jail  of  Bourbon  county,  Kansas,  dud  by  de- 
livering a  certified  copy  of  this  order  to  the 
Jailer  thereof.  J.  R.  Smith,  Constable.'  The 
complaining  witness,  L.  A.  Petrie,  was  re- 
quired to  give  bond  in  the  sum  ot  $300  to 
appear  and  testify  in  behalf  of  the  state  at 
the  1st  day  of  the  April  term,  1895,  of  the 
Bourbon  county,  Kansas,  district  oouit  Bond 
not  given,  and  thereupon  a  commitment  was 
Issued  for  said  Lk  A.  Petrie,  and  delivered  to 
J.  R.  Smith,  constable.  Commitment  filed 
January  81,  1895,  indorsed:  'Received  this 
writ  January  81,  1895.  Ebcecnted  the  same 
January  31,  1895,  by  committing  the  within- 
named  L.  A.  Petrie  to  the  Jail  of  Bourbon 
county,  Kansas,  and  delivered  a  certified  copy 
of  this  order  to  the  Jailer  thereof.'" 

N.  W.  Wells,  for  petitioner.  C.  B.  Corey, 
for  respondent  T.  J.  Allea,  sberitC. 

JOHNSON,  P.  J.  (after  stating  the  facts). 
There  are  only  two  questions  In  this  case  pre- 
sented by  the  agreed  facts  for  the  considera- 
tion of  the  court  The  first  reason  urged  by 
the  counsel  for  the  release  of  the  petitioner  is 
that  section  61,  c.  82,  of  the  General  Stat- 
utes of  1889  Is  unconstitutional.  The  claim 
Is  that  this  section  violates  his  rights  under 
that  portion  of  the  fifth  article  of  the  amend- 
ment to  the  constitution  of  the  United  States 
which  reads  as  follows:  "Nch-  be  deprived  of 
life,  liberty,  or  property,  without  due  process 
of  law."  The  contention  Is  that  under  this 
statute  the  petitioner  is  deprived  of  his  liber- 
ty without  due  process  of  law.  The  statute 
under  which  the  petitioner  Is  Imprisoned  Is 
found  in  the  fifth  article  of  the  Code  of  Crim- 
inal Procedure,  for  the  arrest  and  examina- 
tion of  offenders,  which  provides,  upon  com- 
plaint made  to  any  magistrate  authorized  to 
examine  into  criminal  offenses,  that  he  shall 
examine,  on  oath,  the  complainant  and  any 
other  witness  produced  by  him,  and  shall  re- 
duce the  complaint  to  writing,  and,  if  it  shall 
appear  that  an  offense  has  been  committed, 
shall  Isisue  a  warrant  naming  the  offense 
charged  to  have  been  committed  and  the 
county  In  which  it  was  committed,  and  re- 
quiring the  officer  to  whom  It  Is  directed 
forthwith  to  take  the  person  accused,  and 
bring  him  before  some  court  or  magistrate  ot 
the  county,  to  be  dealt  with  according  to  law, 
also  give  the  form  of  the  warrant  and  pre- 
scribe the  manner  of  the  examination  of  the 
party  accused  of  an  offense,  and  if,  on  the 
examination.  It  shall  appear  that  an  offense 
has  been  committed,  and  there  Is  probable 
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•^ase  to  believe  tlie  prisoner  guilty,  and  If 
the  offense  he  bailable  by  the  magistrate, 
and  the  prisoner  offer  sufflclent  ball.  It  sball 
be  taken,  and  the  prisoner  discharged,  but. 
If  no  gumclent  ball  be  offered  or  the  offense 
be  not  bailable  by  tbe  magistrate,  the  pris- 
oner shall  be  committed  for  trial.  When  the 
prisoner  Is  admitted  to  ball  or  committed  by 
the  magistrate,  he  shall  also  bind  by  recog- 
nizance such  witness  against  tbe  prisoner  as 
be  shall  deem  material  to  appear  and  testify 
at  the  next  term  of  the  court,  having  cogni- 
sance of  the  offense,  and  In  which  tbe  pris- 
oner shall  be  held  to  answer.  Section  68  pro- 
vides: "If  the  magistrate  shall  be  satisfied 
that  there  is  good  cause  to  believe  that  any 
such  witness  will  not  perform  the  conditions 
of  bis  recognizance  unless  other  securities  be 
given,  Bucb  magistrate  may  order  tbe  witness 
to  enter  into  a  recognizance  with  such  sureties 
as  may  be  deemed  necessary  to  secure  his 
appearance  at  court."  The  magistrate  shall 
in  like  manner,  at  the  defendant's  request, 
cause  the  matolal  witness  for  tbe  defendant 
to  enter  into  a  recognizance  for  appearing 
and  testifying  in  the  court  having  coKnIzance 
of  the  offense  All  witnesses  required  to  rec- 
ognize, either  with  or  without  sureties,  shall, 
If  they  refuse,  be  committed  to  prison  by  the 
magistrate,  there  to  remain  until  they  comply 
with  sucb  order  or  be  otherwise  discharged 
according  to  law.  Counsel  for  petitioner 
claims  tliat,  under  these  several  provisions  of 
the  statute,  be  is  deprived  of  bis  liberty  with- 
out due  process  of  law.  This  brings  us  to 
the  c<»islderatIoa  of  tbe  constitutionality  of 
these  sections,  and  to  determine  wbat  is 
meant  by  due  process  of  law. 

Justice  Valentine,  in  delivering  the  opinion 
of  the  court  In  tbe  case  of  Olichrlst  v.  Scbmld- 
llng,  12  Kan.  271,  says:  "The  able  disquisi- 
tions found  In  many  decisions  and  elementary 
worlu  upon  'due  process  of  law,'  'due  course 
of  law,'  'law  of  the  land,'  etc.,  can  have  but 
little  application  In  Kansas,  for  our  constitu- 
tional provision  upon  that  subject  differs  from 
that  of  almost  every  other  state  In  the  Union. 
It  reads  as  follows:  'All  persons  for  injury 
Buffered  hi  per^n,  reputation,  or  property 
sluiU  have  remedy  by  due  course  of  law,  and 
Justice  administered  without  delay.'  Const. 
Bin  of  Rights,  I  18.  We  suppose  that  It  Is 
settled  beyond  all  controversy  that  'due  pro- 
cess of  law,'  etc.,  for  transferring  property 
from  one  person  to  another,  before  any  In- 
Jury  has  been  suffered  by  tbe  owner  of  the 
pi'uperty,  does  not  necessarily  mean  a  Judicial 
proceeding  or  a  Judicial  determlnatlob.  Tbe 
distraining  of  cattle  damage  feasant,  tbe  tak- 
ing up  of  strays,  the  sale  of  property,  real  or 
personal,  for  taxes,  tbe  exercise  of  the  power 
of  eminent  domain,  the  passage  of  remedial 
and  retrospective  statutes,  legalizing  wbat 
had  previously  been  defectively  executed  or 
performed,  and  thereby  changing  title  to  prop- 
erty (Welster  ▼.  Hade,  52  Pa.  St  47fr-481; 
Cooley,  Const.  Lira.  371),  or  the  exercise  of 
many  police  powers  by  the  police  o£BcerB  of 


a  city,  is  aa  much  due  process  of  law  as  any 
Judlcial  determination  can  be;  and  yet  they 
are  not,  as  a  rule.  Judicial  proceedings.  Nor 
does  'due  process  of  law'  mean  a  'legal  pro- 
ceeding according  to  the  course  of  the  com- 
mon law,  nor  must  there  be  a  personal  no- 
tice to  tbe  party  whose  property  is  in  ques- 
tion.'"  Judue  Cooley.  in  bis  work  on  Consti- 
tutional Limitation  (page  353),  in  giving  the 
definition  to  "due  process  of  law,"  says: 
"What,  then,  is  meant  by  'due  process  of 
law'  and  the  'law  of  the  land'  In  the  several 
constitutional  provisions  which  we  have  re- 
ferred to,  as  they  are  applied  to  tbe  protec- 
tion of  rights  in  property,  and  In  what  cases 
can  legislative  action  be  annulled,  as  not  be- 
ing the  'law  of  the  land,'  or  Judicial  or  min- 
isterial action  set  aside  as  not  being  due  pro- 
cess of  law  in  the  constitutional  sense.  These 
definitions  and  these  terms  to  be  found  In  the 
reported  cases  are  so  varied  that  some  diffi- 
culty arises  In  fixing  upon  one  which  shall 
be  accurate  and  complete  in  Itself,  and  at 
tbe  same  time  applicable  in  all  cases.  The 
diversity  of  deflultlon  is  not  surprising  when 
we  consider  tbe  diversity  of  cases  in  which  It 
has  been  attempted,  and  reflect  that  tbe  defi- 
nition which  is  sutflclent  for  one  case  and  ap- 
plicable to  its  facts  may  be  altogt>tlier  Insuffi- 
cient or  entirely  Inapplicable  In  aootber." 
No  definition  Is  more  often  quoted  than  that 
of  Mr.  Webster  in  tlie  Dnituiinith  College 
Case,  4  Wheat.  519:  "By  the  law  of  the  land 
is  mostclearly  Intended  the  general  law,  which 
hears  before  it  condemns.  It  procet-ds  upon 
inquiry,  and  renders  Judgment'  only  after  tri- 
al. The  meaning  is  that  every  citizen  sbal) 
bold  bis  life,  liberty,  property,  and  Immuni- 
ties under  the  protection  of  the  general  rules 
which  govern  society.  Everything  which  may 
pose  under  tbe  form  of  an  enactment  Is  not 
the  law  of  the  land."  These  dellultlons  are 
correctly  used  when  applied  to  Juiilcial  pro- 
ceedings which  usually  terminate  In  a  Judg- 
ment whereby  the  property  of  one  citizen  is 
transferred  to  some  other  individual,  or  where 
the  Individual  Is  deprived  of  bis  pt'rsoual  lib- 
erty as  a  punishment  for  some  crime,  but  are 
not  applicable  to  mattere  in  which  the  public 
requires  tbe  property  for  some  Icgltliiiute  pur-  - 
pose  for  the  state,  or  where  tbe  public  re- 
quires the  service  of  tbe  citizen.  Whore  pri- 
vate rights  and  interests  must  yield  to  tbe 
demands  of  tbe  public,  and  for  the  good  of 
society.— there  are  many  cases  In  which  tbe 
individual  citizen  must  yield  lits  twrsotial  lib- 
erty for  the  preservation  of  the  public  peace, 
tbe  protection  of  society,  and  defense  of  the 
government  against  rebellion  or  Insurrection, 
—all  citizens  must  respond  to  tbe  call  of  the 
sheriff  or  other  police  officers  for  tbe  appre- 
hension of  fe.ons,to  pursue  fugitives  from  Jul 
tlce,  and  must  obey  the  summons  of  tbe  prop- 
er officers  to  appear  as  Jurors  or  witnesses 
Temporary  deprivation  of  liberty  must  often 
take  place  through  tbe  action  of  ministerial 
or  executive  officers  or  functionaries.  Por«in- 
•tance^  a  notary  public,  in  taking  depositions. 
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may  commit  a  reftactory  wltnew.  Any  court 
may  attach  one  who  falls  to  obey  a  subpoena, 
or  imprison  one  in  contempt  of  com't.  Jus- 
tice Miller,  In  delivering  the  opinion  of  the 
court  in  the  case  of  Davidson  v.  New  Or- 
leans, 96  n.  S.  102,  says:  "A  most  exhaust- 
ive Judicial  inquiry  into  the  meaning  of  the 
words  'due  process  of  law'  as  found  in  the 
fifth  amendment,  resulted  in  the  nnanlmous  de- 
cision of  this  court  that  they  do  not  neces- 
sarily Imply  a  regular  proceeding  in  a  court 
of  justice,  or  'after  the  manner  of  such 
com-ts."  In  re  Ebenhack,  17  Kan.  620.  This 
was  a  proceeding  In  habeas  corpus  for  the 
discharge  of  the  petitioner,  who  was  impris- 
oned in  the  jail  of  Greenwood  county,  Kan., 
for  ftollure  to  pay  costs  taxed  against  him  in 
a  case  where  he  was  the  complaining  witness 
in  a  prosecution  before  a  justice  of  the  peace 
for  a  misdemeanor,  and  on  trial  the  defend- 
ant was  acquitted,  and  the  prosecutor  ad- 
judged to  pay  the  costs,  or  give  bond  for  the 
same,  and  stand  committed  until  they  were 
paid  or  bond  given,  and,  on  his  refusal  to 
comply  with  the  order  of  the  justice,  was 
committed  to  jail.  It  was  claimed  that  sec- 
tion 18,  c.  81,  of  the  General  Statutes  was  un- 
constitutional, and  that  his  imprisonment  was 
withont  due  process  of  law.  Brewer,  J.,  de- 
livering the  opinion  of  the  court,  says:  "We 
do  not  consider  the  objections  well  taken. 
By  coming  into  court  and  filing  his  complaint, 
he  submits  himself  to  the  jurisdiction  of  the 
Justice,  and,  at  the  same  time  that  the  ques- 
tion of  the  guilt  of  the  person  by  his  affi- 
davit charged  with  crime  is  being  tried,  his 
own  conduct  in  the  premises  is  Inquired  Into. 
Tme,  he  is  not  upon  the  record  as  a  party 
plaintltr  or  defendant;  but  the  prosecution  Is 
instituted  at  his  Instance,  and  he  appears  up- 
on the  record  as  the  complaining  party."  In 
the  case  of  Welmer  v.  Bnnbury,  30  Mich;  210, 
In  which  the  constitutionality  of  certain  reve- 
nue laws  of  Michigan  were  under  considera- 
tion, Ciooley,  J.,  In  delivering  the  opinion  of 
the  court  says;  "Due  process  of  law  is  not 
necessarily  judicial  process.  Much  of  the  pro- 
cess by  means  of  which  the  government  is 
•■nrrled  on,  and  the  order  of  society  main- 
.  talned.  Is  purely  executive  or  administrative, 
which  Is  as  much  due  process  of  law  as  is  Ja- 
dlcial  process." 

After  a  thorough  examination  of  the  deci- 
sions of  the  various  courts  of  this  country, 
we  are  of  the  opinion  that  section  61,  c.  82, 
Gen.  St  1889,  is  not  unconstitutional;  that 
it  only  subjects  witnesses  for  the  state  In 
criminal  cases  to  the  same  general  rules  which 
govern  every  other  citizen  of  the  state,  as  the 
settled  maxims  of  the  law  sanction  and  re- 
qnire  for  the  protection  of  society  and  good 
government;  and  the  requirements  of  this 
statute  are  simply  to  secure  the  presence  of 
persona  who  are  material  witnesses  for  the 
public  in  the  trial  of  those  charged  with  of- 
fenses against  the  laws  of  the  state.  The 
■tme  burden  Is  imposed  upon  every  citizen  of 
tbe  stat«  alike  who  may  happen  to  possess  the 


Information  which  la  necessary  to  ptotect  so- 
ciety against  the  criminal  and  vindicate  the 
majesty  of  the  law. 

Having  decided  that  the  sections  of  the 
statute  under  which  the  petitioner  is  confined 
are  constitutional,  we  next  proceed  to  consid- 
er the  second  reason  urged  for  bis  release. 
Were  the  forms  of  the  statute  complied  with? 
It  Is  agreed  and  shown  by  the  record  that 
the  petitioner  made  complaint  before  B.  C. 
Garrison,  a  justice  of  the  peace  of  Ft  Scott, 
Bourbon  county,  Kan.,  charging  one  Mart 
Tooney  with  the  crime  of  robbery  In  that 
county;  that  the  complaint  was  reduced  to 
writing,  signed  and  sworn  to  by  tbe  petition- 
er; that  a  warrant  was  duly  issued  thereon 
by  the  justice  of  the  peace,  and  Mart  Tooqey 
arrested,  and  brought  before  him  for  exami- 
nation; that  he  waived  examination,  and  the 
Justice  thereupon  required  him  to  enter  into 
a  recognizance  In  the  sum  of  $300,  with  sure-  ' 
ties,  for  his  appearance  at  the  next  term  of 
the  district  court  of  Bourbon  county,  Kan.,  to 
answer  the  charge  contained  in  said  com- 
plaint; that  said  Mart  Tooney  failed  to  give 
such  recognizance,  and  was  committed  to  the 
jail  of  said  county  to  answer  said  charge  at 
the  next  term  of  tbe  court.  Thereupon  tbe 
magistrate  required  the  petitioner  to  enter  In- 
to a  recognizance  In  tbe  sum  of  $300  to  ap- 
pear at  the  next  term  of  the  district  court 
of  Bourbon  connty,  as  a  witness  of  the  state 
in  said  case;  and,  the  magistrate  being  sat- 
isfied that  the  petitioner  would  not  perform 
tbe  conditions  of  said  recognizance  unless 
security  be  given,  the  magistrate  ordered  tliat 
he  enter  Into  recognizance,  with  sureties,  in 
the  sum  of  $300,  for  his  appearance  at  the 
next  term  of  the  district  court  of  said  county, 
and  said  witness  neglecting  and  refusing  to 
recognize  with  sureties,  as  required  by  said 
magistrate,  was  thereupon  committed  to  jail 
until  be  compiled  with  such  order.  The  con- 
tention of  counsel  is  that,  because  the  person 
charged  with  the  crime  waived  his  right  to 
an  examination,  there  was  no  evidence  show- 
ing that  petitioner  was  a  material  witness  for 
the  state,  and  there  could  be  no  Judicial  de- 
termination on  the  part  of  the  examining  mag- 
istrate that  would  authorize  him  to  find  that 
he  was  a  material  witness  for  the  state.  We 
think  that  when  the  complainant  voluntarily 
went  before  the  magiatmte,  and  made  com- 
plaint, and  it  was  by  the  magistrate  reduced 
to  writing,  and  subscribed  and  sworn  to  by 
the  complainant,  these  facts  furnished  the 
Very  strongest  evidence  that  he  was  a  mate- 
rial witness  for  tbe  state,  and,  if  his  com- 
plaint as  sworn  to  was  true,  a  very  material 
witness;  and  the  magistrate  could  have  no 
stronger  evidence  of  that  fact  if  an  examina- 
tion should  have  been  had.  The  record  and 
agreed  facts  show  that  the  petitioner  is  con- 
fined in  jail  under  a  statute  that  Is  constitu- 
tional, and  the  forms  of  the  st&tute  have  been 
duly  observed  In  the  matter. 

It  Is  the  order  of  this  court  that  tbe  petl- 
tioner  be  remanded  to  tbe  Jailer  of  aald  coun- 
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ty  nntil  such  time  as  he  comply  with  the 
order  of  the  court  and  enter  into  recognizance, 
as  required  by  the  examining  magistrate,  or 
be  otherwise  discharged  by  due  course  of  law. 
AU  Jndgea  concurring. 


(11  Wash.  S49) 

LE  MAT  et  *I.  t.  BAXTER  et  aL 

(Supreme  Court  of  Washington.     April  20, 
1895.) 

Bnx  OF  DisooTBRT— What  Constitotks— FiLnro 

o»  Intehrooatobies— Rbvibw  om  At- 

PBAI. — Partial  Appbai< 

1.  An  objection  that  there  was  a  mlBJoinder 
of  parties,  not  made  in  the  trial  court,  will  not 
be  aonsidered  on  appeal. 

2.  A  complaint  in  an  action  for  legal  and 
equitable  relief,  with  which  are  filed  interroga- 
tories under  Code  Proc.  §  1661,  which  provides 
for  a  discovery  of  facts  by  the  plaintiCf  by  means 
of  such  interrogatories,  is  not  a  technical  bill  of 
discoTery. 

8.  A  defendant  who  has  appealed  from  only 
that  part  of  a  judgment  which  requires  him  to 
appear  and  answer  interrogatories  tiled  by  the 
plaintiff  cannot,  on  such  appeal,  object  that  the 
complaint  with  which  such  interrogatories  were 
filed  is  insufficient 

Appeal  from  superior  court,  King  county; 
J.  W.  Langley,  Judge. 

Action  by  William  H.  Le  May  and  another 
against  SutclifTe  Baxter  and  John  Goodfel- 
low  and  their  wires.  Judgment  for  plain- 
tiffs, and  defendants  appeaL    Affirmed. 

Metcalfe  &  Jurey,  for  appellants  Baxter  and 
wife.  Strudwlck  &  Peters,  for  appellants 
Ooodfellow  and  wife.  J.  T.  Ronald  and  S. 
U.  Piles,  for  respondents 


ANDERS,  J.  On  July  14,  1883,  tbe  plain- 
tiffs (respondents  here)  recovered  a  Judgment 
in  the  superior  court  of  King  county  against 
Sutcllffe  Baxter  and  John  Goodfellow,  part> 
ners  doing  business  under  the  firm  name  and 
style  of  S.  Baxter  &  Co.,  for  the  sum  of  (7,- 
746.06,  which  judgment  was  neither  appealed 
from,  nor  paid  in  whole  or  in  part  A  writ 
of  execution  was  Issued^  and  return  mad* 
thereon  that  the  sheriff  was  unable  to  discov- 
er any  property  ot  said  firm,  or  of  the  indi- 
vidual membtfs  thereof,  subject  to  execution. 
Thereafter  these  judgment  creditors  instituted 
this  action  on  the  aforesaid  judgment  against 
the  said  judgment  defendants  and  their  re- 
spective wives,  for  the  purpose  of  obtaining 
a  judgment  and  decree  that  the  debt  evidenced 
by  said  judgment  was  not  only  the  joint  debt' 
of  said  firm,  but  the  several  debt  of  the  in- 
dividual members  thereof,  and  also  the  com- 
munity debt  of  each  of  them  and  their  re- 
spective wives,  and  to  discover  certain  assets 
and  property  mentioned,  but  not  specifically 
described,  in  the  complaipt,  for  want  of  suffi- 
cient knowledge,  and  alleged  to  be  held,  own- 
ed, or  controlleil  by  said  firm,  or  by  the  In- 
dividual members  thereof,  or  by  the  commu- 
nities consisting  of  said  indivtdunis  and  their 
wives,  but  not  subject  to  execution,  and  to 


subject  the  same,  when  discovered,  to  the 
Hen  of  their  judgment  Separate  demurrers 
were  interposed  to  the  complaint  by  defend- 
ants on  the  grounds  (1)  that  there  is  a  defect 
of  parties  defendant;  and  (2)  that  the  com- 
plaint does  not  state  facts  sufficient  to  con- 
stitute a  cause  ot  action.  These  demurrers 
were  overruled,  and  exception  taken,  but  nei- 
ther of  the  defendants  filed  an  answer.  At 
the  time  of  filing  the  complaint  the  appel- 
lants, pursuant  to  section  lOCl  of  the  Code  of 
Procedure,  filed  Interrogatories  in  the  causes 
to  be  answered  <m  oath  by  the  respective 
parties.  These  intorogatories  were  not  an- 
swered within  the  time  required,  or  at  allr 
whereupon  the  court  entered  judgment  In  fa- 
vor of  plaintiffs,  as  prayed  for,  and  ordered 
the  defendants,  and  each  of  them,  to  appear 
before  the  court  at  a  time  specified,  and  then 
and  there  answer  concerning  their  proper- 
ty, interests,  rights,  and  effects,  and  make 
a  full,  true,  and  complete  disclosure  thereof. 
"From  80  much  of  said  judgment  as  requires 
the  defendants  to  appear  and  answer  the  in- 
terrogatories of  the  plaintiffs,  and  to  disclose 
their  assets  to  plaintiffs,"  the  defendants  ap- 
peal to  this  court 

It  is  claimed  by  the  defendants  that  the 
court  erred  in  overruling  their  demurrers. 
The  first  ground  of  demurrer,  that  there  is  a 
defect  of  parties  defendant,  is  not  urged  in 
this  court,  and  will  not  therefore,  be  con- 
sidered; and  the  objection  that  there  Is  a 
misjoinder  of  parties  was  not  made  in  the 
court  below,  and  was  therefore  waived.  But 
appellants  Insist  that  the  complaint  states  n» 
cause  of  action,  because  (1)  no  community  in- 
terest exists  between  the  individual  members 
of  a  copartnership  and  their  respective  wives; 
and  (2)  because  the  court  had  no  jurisdictioB 
to  entertain  a  bill  of  discovery.  The  learned 
counsel  for  the  defendants,  in  the  argument 
in  their  brief,  say  that  "the  office  and  nature 
of  bills  of  discovery,  properly  so  called.  Is  to 
ascertain  facts  through  interrogatories,  when 
an  action  at  law  is  pending,  and  It  becomes 
necessary  for  one  or  the  other  party,  in  ae- 
der  to  establish  such  facts  so  as  to  maintain 
his  legal  rights.  No  decree  adjudging  the 
rights  of  either  party  was  made."  And  we 
believe  that  their  view  ot  the  nature  and  office 
of  such  a  bill  Is  correct  We  also  agree  wlin 
them  tn  the  assertion  that  bills  of  discovety, 
in  aid  of  legal  actions,  are  practically  ob- 
solete in  this  country,  for  the  reason  that  ju- 
dicial procedure  is  so  regulated  by  statute  that 
there  is  no  longer  any  necessity  for  filing  a 
separate  bill  to  obtain  a  discovery  of  facts 
or  documents  material  to  the  support  or  de- 
fense of  an  action  at  law.  Our  statute  (C!ode, 
Proc.  I  16C0  M  seq.)  provides  for  the  dis- 
covery of  facts  by  the  plaintiff  In  an  actjoo 
by  means  of  Intorogatorles  addressed  to  the 
defendant;  and  hence  it  la  argued  that  that 
method  of  obtaining  a  discovery  Is  exclusive^ 
and  no  other  can  be  recognized  or  employed. 
While  we  concede  that  a  technical  bill  of  dis- 
covery, as  defined   by   appeUanta'   oonniiel, 
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would  not  b«  proper  under  onr  procednre, 
It  does  not  follow  that  defendants  may  not,  by 
means  of  tbe  pleadings,  be  compelled  to  make 
a  discovery  of  facts  In  an  action  brought  for 
proper  relief.  Indeed,  that  they  may  be  com- 
pelled to  do  80  Is  maintained  by  high  authori- 
ty. Mr.  Pomeroy,  after  having  stated,  In  ef- 
fect, that  statutes  lilce  ours  have  superseded 
and  practically  put  an  end  to  the  suit  for  a 
discovery,  as  a  branch  of  the  auxiliary  juris- 
diction of  equity,  uses  this  language:  "This 
abridgment  of  tbe  technical  discovery,  it 
should  be  carefully  remembo'ed,  does  not  ex- 
tend to  the  discovery  or  compelling  defendants 
to  make  admissions  or  disclosures  by  means 
of  the  pleadings  in  suits  brought  for  relief." 
1  Pom.  Eq.  Jur.  (2d  Ed.)  p.  234,  5  193.  This 
action  Is  for  legal  and  equitable  relief,  and 
also  for  a  discovery,  and  hence  the  above- 
cited  authority  would  seem  to  be  in  point 
The  complaint  in  this  case  is  not,  therefore, 
a  biu  of  discovery.  And  besides  the  plaintiffs 
folly  complied  with  the  statute  when  they 
filed  tbe  interrogatories  which  the  defendants 
failed  to  answer,  and  which  they  now  say 
they  ought  not  to  be  compelled  to  answer,  be- 
cause the  complaint  is  bad.  If  they  had  ap- 
pealed from  tbe  whole  Judgment,  th6re  would 
be  force  in  the  contention  that  the  complaint 
is  insufficient;  but  having  appealed  only  from 
the  order  which  the  court  made  at  tbe  time 
of  tbe  rendering  of  Judgment,  but  which  it 
might  have  made  and  enforced  at  any  pre- 
rions  stage  of  the  proceedings,  they  are  not 
now  in  a  position  to  challenge  the  sufficiency 
of  the  complaint  To  concede  that  the  Judg- 
ment er  even  a  portion  thweof,  Is  valid,  and 
at  the  same  time  insist  that  the  complaint  on 
whicb  it  is  founded  is  insufficient,  is  to  as- 
same  inconsistent  positions. 

There  can  be  no  question  on  this  appeal 
but  that  the  plaintiffs  were  entitled  to  all  the 
relief  granted,  except  the  order  for  a  dis- 
closure of  defendants'  assets;  and  we  would 
not,  therefore,  be  disposed  to  reverse  the  Judg- 
ment even  if  we  were  convinced  that  the 
complaint  is  obnoxious  to  the  objection  urged 
against  it  But  plaintiffs  Insist  that  if  this 
complaint  is  not  a  bill  of  discovery,  but  is 
in  the  nature  of  a  creditor's  bill,  then  the 
method  of  procedure  pointed  out  In  tbe  stat- 
utes (Laws  1893,  p.  435)  concerning  proceed- 
ings supplemental  to  execution  should  have 
been  followed.  As  to  this  contentlra,  it  may 
be  said  that  this  order  is  substantially  the 
same  order  that  would  be  made  if  an  affidavit 
were  filed  in  accordance  with  the  act  above 
mentioned;  and,  as  we  have  hereinbefore 
said,  it  la  an  orier  which  the  court  had  a 
right  to  make  In  this  action,  and  there  was 
therefore  no  necessity  for  filing  an  affidavit 
after  Judgment,  in  order  to  authorize  the 
court  to  make  it  Whether  any  further  pro- 
ceedings may  (v  may  not  be  necessary  on  the 
part  of  plaintiffs,  we  are  not  now  called  upon 
to  determine.    The  Judgment  is  affirmed. 

HOYT,  O.  J,  and  SCOTT  and  DUNBAB, 
U^  concur. 


(U  Wash.  338) 
SHANNON  et  al.  t.  GRINDSTAFF  et  ux. 
(Supreme  Court  of  Washington.    April  1,  1895.) 

UNL^WFDI.  DeTAINBR— NOTIOB— LbASB— XjIABILITT 

or  ScBLESsns. 

1.  Under  Code  Civ.  Proe.  |  529,  providing 
tliat  persons  IiaviDg  a  valid  Interest  in  land,  and 
a  right  of  possession,  may  sue  therefor,  a  com- 
plaint alleging  that  tbe  claimants  are  "ownera  of 
the  premises"  is  sufficient  without  deraigning 
their  title. 

2.  In  an  action  to  recover  possession  of  prem- 
ises, where  the' evidence  showed  that  the  relation 
of  landlord  and  tenant  never  existed  between 
the  parties,  a  motion  for  nonsuit  on  tbe  ground 
that  notice  to  vacate  the  premises  was  not  given 
is  properly  denied. 

3.  Where  a  lease  contained  a  covenant  pro- 
hibiting the  lessee  from  subleasing  the  premises, 
and  reserving  the  lessor's  right  to  sell,  a  sublessee 
will  be  charged  with  notice  of  the  terms  of  his 
lessor's  lease. 

4.  Where  a  lease  reserved  to  the  lessor  the 
right  to  sell  the  premises  on  reasonable  compen- 
sation for  the  unexpired  term  of  the  lease,  and 
the  premises  were  sold,  and  settlement  made 
with  the  lessee,  a  subtenant  cannot  defeat  the 
purchaser's  right  to  possession  by  the  assertion 
of  a  contnict  existing  between  himself  and  the 
lessee. 

.  5.  A  lessor  may  evict  tbe  subtenant  of  his 
lessee,  altiiough  a  part  only  of  the  premises  has 
been  sublet  if  a  forfeiture  Iiaa  l>een  incurred  by 
the  lessee. 

6.  A  lease  of  a  part  only  of  leased  premises 
is'a  sublease,  and  not  an  assignment  of  lease. 

7,  A  written  notice  to  quit,  served  on  one  in 
possesion,  who  refuses  to  surrender  possession 
unless  paid  a  certain  sum,  although  not  signed,  is 
sufficient 

Appeal  from  superior  court,  Skagit  coun- 
ty; Henry  McBride,  Judge. 

Action  by  James  Shannon  and  others 
against  I.  J.  Grindstaff  and  wife  to  recover 
possession  of  certain  real  estate  In  Skagit 
county.  In  December,  1891,  one  Judah 
Wells,  being  the  owner  of  the  B.  %  of  the 
N.  W.  %  of  section  21,  township  34  N.,  of 
range  3  K.  W.  M.,  In  Skagit  county.  Wash., 
made  a  three-years  lease  of  said  land  to 
Bonner  and  Graham.  Graham  afterwards 
assigned  his  interest  in  said  lease  to  Bon- 
ner. On  January  2,  1893,  Bonner  subleased 
three  acres  of  said  land  for  three  years  to 
one  Reese,  who  assigned  his  sublease  to  ap- 
pellant T.  J.  Grindstaff.  In  1893,  Wells  sold 
the  land  to  respondents  James  Shannon  and 
R.  C.  Shannon.  Bonner  surrendered  up  the 
premises  some  time  in  December,  1893.  In 
January,  1894,  respondents  brought  action 
to  oust  appellants  from  the  three-acre  tract 
The  Jury  were  directed  to  bring  in  a  verdict 
for  plaintiffs,  upon  whicb  Judgment  was 
entered.  From  an  order  denying  defend- 
ants' motion  for  a  new  trial,  they  appeaL 
Affirmed. 

Frank  Qnlnby,  for  appellants.  M.  P. 
Hurd,  for  respondents. 

GORDON,  J.  Upon  the  verdict  of  a  Jury, 
Judgment  was  entered  below  In  f&vor  of 
the  respondents  for  the  recovery  from  ap- 
pellants of  possession  of  certain  real  estate 
(being  about  three  acres)  situated  in  Skagit 
county,  and  for  costs.    Thereafter,  a  mo* 
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Hon  for  new  trial  harlns  been  overruled, 
the  cauae  was  brought  to  this  court  on  ap- 
I)eal.  By  stipulation  of  counsel,  the  only 
questions  submitted  for  our  determination 
are:  First,  the  refusal  of  the  court  to  grant 
the  appellants'  motion  for  nonsuit;  and, 
second,  an  Instruction  to  the  Jury  that  appel- 
lants were  not  entitled  to  notice  from  re- 
spondents to  quit  and  surrender  posses^sion 
of  the  pi-emises  In  dispute  prior  to  the  com- 
mencement of  this  action.  Notwithstanding 
this  stipulation,  counsel  for  appellants,  in 
his  brief,  urges  that  the  complaint  is  insuf- 
ficient to  state  a  cause  of  action  under  the 
provisions  of  section  529  of  the  Code  of 
Civil  Procedure.  In  their  complaint  re- 
spondents allege  that  they  are  the  owners, 
etc.,  of  the  premises,  and  we  think  this 
sufficient,  without  deralgning  their  title. 
There  was  nothing  in  the  evidence  at  all 
tending  to  show  that  the  relation  of  land- 
lord and  tenant  ever  existed  between  the  re- 
spondents or  their  grantors  and  the  appel- 
lants, or  that  appellants  ever  had  been  rec- 
ognized as  tenants.  Such  being  the  state 
of  the  evidence,  the  motion  for  nonsuit  ^as 
properly  denied.  Nor  do  we  think  that  the 
court  committed  error  In  giving  the  In- 
struction complained  of.  Appellants  claim 
by  virtue  of  an  agreement  for  a  sublease 
made  with  one  Bonner,  who  was  the  tenant 
of  respondents'  grantors  under  a  written 
lease,  duly  recorded,  which  contained  the 
following  stiptilation:  "Said  second  party 
covenants  and  agrees  not  to  let  or  underlet 
the  whole  or  any  part  of  said  premises  with- 
out the  written  consent  of  the  said  party  of 
the  first  part,  and  the  first  party  reserves 
the  right  to  sell  the  said  premises  upon 
making  reasonable  compensation  for  the  un- 
expired term  of  said  lease."  There  was  no 
proof  tending  In  any  way  to  show,  nor  do 
appellants  claim,  that  any  written  authority 
was  ever  given  to  Bonner  to  sublet  any 
portion  of  the  premises  to  any  person.  They 
knew  that  Bonner,  their  lessor,  was  a  ten- 
ant, and  the  law  charged  them  with  notice 
of  the  terms  of  their  lessor's  lease.  Foster 
V.  Reld,  78  Iowa,  205,  42  N.  W.  649.  Hence 
they  are  conclusively  presumed  to  have 
known  that  Bonner  bad  no  right  or  author- 
ity to  sublet  any  portion  of  the  premises  to 
them  without  the  written  consent  of  the 
owner  of  the  premises,  and  also  that  said 
owner  reserved  the  right  to  make  a  sale  of 
said  premises,  and  thereby  terminate  the 
lease.  It  was  a  fact  undisputed  upon  the 
trial  that,  npon  respondents  purchasing  the 
premises,  respondents'  grantor  settled  with 
said  Bonner,  and  made  full  "compensation 
for  the  unexpired  term  of  said  lease";  and 
said  Bonner,  pursuant  to  demand  and  notice, 
removed  from  said  premises,  and  surrendered 
the  same  to  the  respondents.  It  seems  clear 
that  Bonner  could  not  confer  upon  appellants 
any  greater  rights  than  he  himself  possessed, 
and,  waiving  the  stipulation  against  sublet- 
ting without  written  consent,  etc.,  appellants 


have  no  standing  here,  tar  the  reason  that 
their  lessor  could  have  none.  A  contingency 
had  arisen  which  was  contemplated  by  the 
terms  of  the  lease,  and  which  operated  to 
terminate  It,  and  entitled  the  landlord  to  pos- 
session. Between  respondents  or  their  gran- 
tors and  the  appellants  there  was  neither 
privity  of  estate  nor  privity  of  contract  Ap- 
pellants could  not  have  been  sued  by  resptwd- 
ents  or  their  grantors  upon  Bonner's  contract 
to  pay  rent,  and  it  follows  that  the  relation 
of  landlord  and  tenant  never  existed  between 
them.  If,  therefore,  respondents,  at  the  time 
of  the  commencement  of  this  action,  were  en- 
titled, under  the  terms  of  their  grantors'  lease 
to  Bonner,  to  the  possesslcm  of  these  prem- 
ises, then  EU)pellants,  as  subtenants  of  Bon- 
ner, cannot  defeat  their  right  to  possession  by 
the  assertion  of  any  contract  existing  between 
themselves  and  Bonner.  The  rule  is  well 
settled  that,  if  a  lessee  underlets  the  prem- 
ises for  a  shorter  term  than  that  for  which 
they  are  to  him  granted,  or  if  he  miderlet  a 
part  only  of  the  premises,  the  original  lessor 
cannot  sustain  an  action  for  rent  against  the 
sublessee.  Fulton  v.  Stuart,  2  Ohio,  215;  Da- 
vis V.  Morris,  36  N.  T.  »59.  The  land,  how- 
ever, Is  not  discharged,-  by  such  subletting, 
from  the  claims  of  the  original  lessor,  who 
may,  notwithstanding  the  underlease,  pro- 
ceed to  evict.  If  a  forfeiture  shall  liave  been 
Incurred  by  his  lessee.  1  Tayl.  Landl.  &  Ten. 
(8th  Ed.)  §  109.  Nor  can  the  appellants  claim 
as  assignees  of  Bonner.  There  Is  a  marked 
difference  between  an  assignment  of  lease 
and  a  sublease.  By  an  assignment  the  lessor 
parts  'nith  his  whole  Interest  in  the  estate, 
whereas  by  a  sublease  he  grants  an  Interest 
less  than  his  own,  reserving  to  himself  a  re- 
version. Tayl.  Landl.  &  Ten.  §  426.  But, 
were  we  to  assume  that  appellants  were  en- 
titled to  notice,  we  think  that  their  own  ad- 
missions upon  the  trial  show  that  such  notice 
was  given.  They  admit  that  prior  to  the 
commencement  of  the  action  one  of  the  re- 
spondents served  upon  I.  J.  Grindstaff,  the 
husband,  a  written  demand  for  the  possession 
and  surrender  of  the  premises  In  dispute. 
This  service  was  made  at  the  house  of  the  ap- 
pellants upon  said  premises,  and  the  notice  so 
served  is  as  follows:  "Edward  Grindstaff 
and  Wife:  You  and  each  of  you  are  hereby 
notified  and  required  to  qnit,  vacate,  and 
surrender  the  premises  now  occupied  by  you 
within  five  days  from  this  10th  day  of  Janu- 
ary, 1894,  otherwise  proceedings  will  be  tak- 
en against  you  as  the  law  directs  to  recover 
possession  of  the  following  described  proper- 
ty, and  each  and  every  part  thereof,  to  wit, 
the  east  half  of  the  northeast  quarter  of  sec- 
tion twenty-one  (21),  range  three  (3)  east,  Ska- 
git county,  Washington;  and  in  this  fail  not. 

,  Owner  of  Said  Property."    It  also 

appears  from  the  record  that  at  that  time  they 
refused  to  surrender  or  deliver  up  the  prem- 
ises unless  respondents  should  pay  them  $75 
for  so  doing.  Appellants  insist  that  the  no- 
tice was  insufflcient,  because  it  was  net  dgn- 
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ed  by  any  person;  that  It  was  not  served  up- 
on appellant  Georgie  E.  Grindstaff,  the  wife 
of  appellant  I.  J.  Grindstaff;  and  that  It  In- 
snfflciently  describes  the  premises.  We  think 
that  it  was  sufficient,  under  the  circumstances 
attending  Its  serrice.  It  follows  that,  were 
we  to  hold  that  appellants  were  entitled  to 
notice,  the  notice  which  appellants  admit  was 
served  was  sufficient,  and  the  Instruction  com- 
plained of  was  at  most  harmless  error.  The 
respondents,  upon  either  view  of  the  ques- 
tion, were  entitled  to  a  recovery.  The  Judg- 
ment appealed  from  is  affirmed. 

HOYT,  C.  J.,  and  ANDEES  and  SCOTT, 
JJ.,  concur. 


(11  Wash.  £19) 

AMERICAN  BUILDING  &  LOAN  ASS'N  v. 

FARMERS'  INS.  CO. 

(Supreme  Conrt  of  Washington.    April  16, 1895.) 

Actios  o»  Pohct  —  Limitatioss  —  Effect  ok 

mortoaoeb. 

i.  The  requirement  of  a  policy  of  fire  insur- 
ance, to  which  is  attached  the  "raortfrage  clause," 
that  suit  shall  be  brought  within  12  months  after 
loss,  is  binding  upon  tlie  mortgagee. 

2.  In  an  action  on  a  contract,  the  court  can- 
not adjust  riglits  thereunder  which  are  not  as- 
serted. 

Appeal  from  superior  court.  King  county; 
Richard  Oslmrn,  Judge. 

Action  by  the  American  Building  &  Loan 
Association  against  the  Farmers'  Insurance 
Company.  From  the  judgment  rendered, 
both  parties  appeal.    Reversed. 

.Tohn  P.  Pay  and  C.  H.  Gest,  for  plaintiff. 
Sti-uve,  Allen,  Hughes  &  McMicken,  for  de- 
fendant 

GORDON,  J.  On  the  7th  day  of  April, 
1S91,  the  above-named  Farmers'  Insurance 
Company,  in  consideration  of  the  premium 
thereon  duly  paid,  issued  its  policy  of  Insur- 
ance Ui  the  sum  of  $1,000  upon  the  two-story 
ivame  lodging  house  of  one  Mrs.  M.  McWll- 
tiauis,  said  property  being  situated  in  •  the 
city  of  Seattle.  At  the  time  when  said  in- 
surance was  effected,  there  was  a  mortgage 
upon  the  said  property  held  by  the  above- 
named  American  Building  &  Loan  .  Associa- 
tion, and  at  the  time  of  issuing  said  policy 
there  was  indorsed  upon  and  annexed  to  it 
the  following:  "Mortgage  clause:  (To  be  at- 
tached only  to  policies  covering  in  whole  or 
in  part  on  real  property.)  Ijoss,  If  any,  paya- 
ule  to  the  American  Building  and  Loan  As- 
sociation of  Minneapolis,  Minnesota,  mortga- 
gee or  liustee.  as  hereinafter  provided.  It  be- 
ing hereby  understood  and  agreed  tliat  this 
insurance,  as  to  the  interest  of  the  mortgagee 
or  trustee  only  therein,  shall  not  be  inval- 
idated by  any  act  or  neglect  of  the  mort- 
gagor or  owner  of  the  property  insured,  nor 
by  the  occupation  of  the  premises  fur  pur- 
poses more  hazardous  than  are  permitted  by 
the  terms  of  this  policy;  provided,  that  in 
case  the  mortgagor  or  owner  neglects  or  re- 


fuses to  pay  any  premium  due  under  this  pol 
icy,  then,  on  demand,  the  mortgagee  or  trus- 
tee shall  pay  the  same;  provided,  also,  that 
the  mortgagee  or  trustee  shall  notify  this  com- 
pany of  any  change  of  ownership  or  increase 
of  hazard  which  shall  come  to  his  or  their 
knowledge,  and  shall  have  permission  for 
such  change  of  ownership  or  increase  of 
hazard  duly  indorsed  ^on  this  policy;  and 
provided,  further,  that  every  increase  of  haz- 
ard not  permitted  by  the  policy  to  the  mort- 
gagor or  owner  shall  be  paid  for  by  the  mort- 
gagee or  trustee  on  reasonable  demand,  and 
after  demand  made  by  this  company,  upon 
and  refusal  by  the  mortgagor  or  owner  to  pay 
according  to  the  established  schedule  of  rates. 
It  is,  however,  understood  that  this  company 
reserves  the  right  to  cancel  this  policy  as 
stipulated  in  the  ivlnted  conditions  in  said 
policy;  and  also  to  cancel  this  agreement  on 
giving  ten  days'  notice  of  their  intention  to 
the  trustee  or  mortgagee  named  therein,  and 
from  and  after  the  expiration  of  the  said  ten 
days  tills  agreement  shall  be  null  and  void. 
It  is  further  agreed  that,  in  case  of  any  other 
insurance  upon  the  property  hereby  Insured, 
then  this  company  shall  not  be  liable  under 
this  policy  for  a  greater  portion  of  any  loss 
sustained  than  the  sum  hereby  Insured  bears 
to  the  whole  amount  of  Insurance  on  said 
property  Issued  to  or  held  by  any  party  or 
parties  having  an  Insurable  interest  therein. 
It  is  also  agreed  that  whenever  this  company 
shall  pay  the  mortgagee  or  trustee  any  sum 
for  loss  under  this  policy,  and  shall  claim 
that  as  to  the  mortgagor  or  owner  no  liability 
therefor  exists,  it  shall  at  once,  and  to  the 
extent  of  such  payment,  be  legally  subrogated 
to  all  the  rights  of  the  party  to  whom  such 
payments  shall  be  made,  under  any  and  all 
securities  held  by  such  party  for  the  payment 
of  said  debt.  But  such  subrogation  shall  be 
in  subordination  to  the  claim  of  said  party 
for  the  balance  of  the  debt  so  secured.  Or 
said  company  may,  at  its  option,  pay  said 
mortgagee  or  trustee  the  whole  debt  so  se- 
cured, with  all  the  Interest  which  may  have 
accrued  thereon  to  the  date  of  such  payment, 
and  shall  thereupon  receive  from  the  party  to 
whom  such  payment  shall  be  made  an  as- 
signment and  transfer  of  said  debt,  with  all 
securities  held  by  such  parties  for  the  pay- 
ment thereof.  To  be  attached  to  policy  No. 
l,Ottl  of  the  Farmers'  Insurance  Co.  Apl. 
7th,  1801.  S.  S.  Waldo,  Secy.,  per  Bots- 
ford."  The  premises  were  destroyed  by  Are  on 
the  7th  day  of  August,  1891,  and  in  October, 
1802.  this  action  was  brought  by  said  building 
and  loan  association  to  recover  the  amount  of 
said  insurance.  In  its  complaint  it  alleged 
that  the  amount  due  upon  the  loan  secured  by 
said  mortgage  and  other  securities  which  it 
held  at  the  time  when  said  fire  occurred  was 
$1,623.40.  The  insurance  company  filed  its 
answer,  and,  among  other  things,  in  its  af- 
firmative defense,  pleaded  "that  in  said  pol- 
icy of  insurance  it  w^as  expressly  provided 
that  no  suit  or  action  on  said  policy  for  the 
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recovery  of  any  claim  should  he  sristainable 
in  any  court  of  law  or  equity,  ♦  •  •  un- 
less commenced  within  twelve  months  after 
the  fire."  A  demurrer  was  interposed  to  this 
affirmative  defense,  which  demurrer  was  by 
the  lower  court  sustained,  and  exception  duly 
reserved.  Thereafter,  the  cause  proceeding 
to  trial,  a  verdict  was  returned  in  favor  of  the 
building  and  loan  association  for  the  full  sum 
of  $1,000.  A  motion  for  a  new  ti-Ial  having 
been  made  and  overruled,  judgment  was  en- 
tered upon  the  verdict.  In  entering  judg- 
ment, the  court,  upon  its  own  motion,  Incor- 
porated therein  a  finding  "that  the  amount  of 
said  verdict  was  In  excess  of  the  debt  se- 
cured" by  the  mortgage  held  by  the  building; 
association  upon  said  premises,  and  directed 
that  the  defendant  should,  upon  payment  to 
plaintiff  of  the  amount  of  the  Judgment,  be 
subrogated  to  all  rights  of  the  plaintiff  in 
and  to  securities  held  by  It  for  the  debt  owing 
to  It  by  the  said  Mrs.  McWlllIams.  The 
building  and  load  association  (plaintiff  be- 
low), contending  that  any  Judgment  other 
than  one  for  the  amount  of  the  verdict  was 
erroneous,  appealed  from  that  part  which 
was  so  Incorporated  therein  upon  the  court's 
own  motion,  and  the  Insurance  company  (de- 
fendant below),  by  a  cross  appeal,  brings  to 
this  court  and  assigns  as  en-or  the  ruling  of 
the  lower  court  which  sustained  a  demurrer 
to  Its  affirmative  defense  above  noticed. 

The  conclusion  to  which  we  have  come 
concerning  the  cross  appeal  disposes  of  this 
case.  In  Insurance  Co.  v.  Meesman,  2  Wash. 
St.  459.  27  Pac.  77,  this  court  held  that  a 
stipulation  in  a  policy  of  insurance  similar 
to  that  relied  upon  here  Is  valid  and  bind- 
ing, and  learned  counsel  in  this  cause  do  not 
question  the  validity  of  such  a  provision, 
but  insist  that  it  Is  not  binding  upon  the 
mortgagee.  Their  contention  Is  that  "there 
Is  absolutely  no  limitation  of  the  time  In 
which  to  bring  the  action  in  the  mortgage  or 
subrogation  clause";  that  the  mortgage 
clause  is  a  separate,  distinct,  and  valid  con- 
tract between  the  mortgagee  and  the  insur- 
ance company;  and  that  It  must  be  con- 
strued and  enforced  without  regard  to  the 
provisions  of  the  policy,  which  they  contend 
to  be  applicable  only  as  between  the  In- 
surer and  the  insured  (mortgagor);  or,  stat- 
ed In  the  language  of  their  brief:  "We  can- 
not inject  into  It  [the  mortgage  clause]  some 
other  provision  not  contained  in  It;  for.  If 
one  of  the  clauses  of  the  contract  [policy] 
between  the  Insurer  and  Insured  can  become 
part  of  the  mortgagee's  contract,  all  can. 
If  one  must,  all  must."  The  case  of  Hast- 
ings V.  Insurance  Co.,  73  N.  Y.  141,  is  cited 
and  confidently  relied  upon  by  counsel  for 
both  parties  In  support  of  their  respective 
contentions.  We  have  therefore  given  that 
case  an  extended  examination.  In  that  case 
the  defendant  company  Issued  Its  policy  of 
insurance  to  S.  upon  her  dwelling  house. 
The  policy  contained  a  clause  that  In  case 
of  other  insurance  the  Insurer  could  only  re- 


cover upon  the  policy  Its  proportionate  share 
of  any  loss.  The  plaintiff  held  a  mortgage 
uix>n  the  premises,  and,  subsequent  to  the 
issuing  of  the  policy,  the  defendant  made 
an  indorsement  thereon,  and  annexed  there- 
to a  mortgage  clause,  which  in  all  respects 
was  similar  to  the  mortgage  clause  with 
which  we  have  to  deal  In  this  case  (except- 
ing only  that  the  provision  contained  in  the 
mortgage  clause  in  this  case  upon  the  sub- 
ject of  "other  Insurance"  was  not  contained 
in  the  clause  under  consideration  In  the  case 
from  New  York).  S.  had  other  Insurance  upon 
the  building,  of  which  plaintiffs  and  defend- 
ant were  Ignorant.  In  an  action  upon  the 
policy  It  was  held  that  the  mortgage  clause 
operated  as  an  Independent  Insurance  of  the 
mortgagees'  Interest;  that  It  gave  them  the 
same  benefit  as  If  they  had  taken  out  a  sep- 
arate policy,  free  from  the  conditions  impos- 
ed upon  the  owner,  and  making  them  re- 
sponsible only  for  their  own  acts;  and  that 
thereafter  the  clause  of  the  policy  limiting 
defendant's  liability  In  case  of  other  Insur- 
ance did  not  apply,  as  the  mortgagees  had 
procured  no  other  ^insurance,  and  plaintiffs 
were  entitled  to  recover  the  whole  of  the 
loss,  without  regard  to  the  additional  Insur- 
ance procured  by  S.  Counsel  for  the  build- 
ing and  loan  association,  In  their  very  able 
brief,  quote  the  following  from  the  opinion 
In  that  case,  and  insist  that  it  is  conclusive 
upon  the  question  which  we  are  now  con- 
sidering: "The  rules  laid  down  In  the  au- 
thorities cited  have  no  application,  however, 
to  a  case  where  a  provision  has  been  Insert- 
ed In  the  policy  which  places  the  mortgagee 
upon  another  and  a  different  footing  from 
that  of  a  mere  assignee  or  appointee  to  re- 
ceive the  loss.  The  mortgage  clause  was 
agreed  upon  for  this  very  purpose,  and  cre- 
ated an  Independent  and  a  new  contract, 
which  removes  the  mortgagees  beyond  the 
control  or  the  effect  of  any  act  or  neglect 
of  the  owner  of  the  property,  and  renders 
such  mortgagees  parties  who  have  a  dis- 
tinct Interest,  separate  from  the  owner,  em- 
braced In  another  and  different  contract 
The  tendency  of  the  recent  cases  Is  to  recog- 
nize these  distinctions,  and  thus  protect  the 
rights  of  the  mortgagee  when  named  In  the 
policy,  and  the  Interest  of  the  owner  and  of 
the  mortgagee  are  regarded  as  distinct  sub- 
jects of  Insurance."  We  think,  on  the  con- 
trary, that  It  does  not  support  their  con- 
struction of  the  clause  in  question.  That  it 
does  not  appears  to  us  to  be  conclusively 
shown  by  giving  the  case  In  question  fur- 
ther consideration.  The  court  also  held  In 
that  case  that  the  provision  of  the  policy 
making  the  loss  payable  within  60  days  aft- 
er due  notice  and  proof  of  loss  entitled  the 
plaintiff  to  Interest  after  the  expiration  of 
60  days  from  the  time  of  furnishing  such 
proof.  Hence  it  appears  that  the  court  did 
in  fact  interpret  and  enforce  provisions  of 
the  policy  itself.  The  stipulation  requiring 
proofs  of  loss  to  be  furnished  is  nowhere 
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mentioned  In  the  Indorsement  or  mortgage 
clause  In  that  case,  nor  Is  It  In  the  case  be- 
fore us.  And  the  court  further  In  Its  opin- 
ion say:  '"The  Insurance  had  been  to  the 
owner,  and  the  additional  proylsions,  which 
were  incorporated  In  the  policy  by  the  mort- 
gage clause,  created  a  distinct  contract  with 
the  mortgagees.  •  •  •  xhe  meaning  of 
the  word  'assured*  has  not  been  changed  by 
the  addition  of  the  mortgage  clause.  •  •  • 
The  just  and  reasonable'  Interpretation  of 
the  provision  •  •  •  is  that  the  legal 
force  and  effect  of  the  policy  shall  not  be 
weakened  or  impaired.  When  it  provides 
that  it  'shall  not  be  invalidated,'  it  means 
that  it  shall  continue  valid  for  the  full 
amount  named,  despite  any  act  or  neglect 
of  the  owner  or  mortgagor." 

The  plaintiff  in  this  case,  under  the  pro- 
visions of  the  mortgage  clause,  became  en- 
titled to  maintain  this  action,  and  the  ef- 
fect of  said  clause  was  to  relieve  It  from 
the  consequences  of  any  act  or  neglect 
of  the  owner  of  the  property  insured,  viz. 
Mrs.  McWilllams.  But  we  think,  also, 
that  all  of  the  provisions  of  the  policy 
continued  in  force,  excepting  only  such  as 
are  Inconsistent  with'  the  provisions  con- 
tained In  the  clause  annexed;  in  other 
words,  that  the  annexation  of  the  mortgage 
clause  operates  merely  as  a  modification  of 
the  policy  by  dispensing  with  certain  re- 
quirements, duties,  and  obligations  which, 
by  the  terms  of  the  policy,  were  Imposed 
upon  the  owner,  and  protects  the  mortgagee 
against  his  (the  mortgagor's)  acts  either  of 
omission  or  commission,  but  that  general 
provisions  of  the  policy  intended  for  the  se- 
curity and  protection  of  the  company,  and 
which  do  not  relate  personally  to  the  mort- 
gagor, such  as  the  stipulation  concerning 
the  time  In  which  an  action  shall  be  brought, 
are  not  abrogated  or  affected  by  It.  The 
mortgage  clause  Is  not  a  complete  contract 
in  itself,  nor  does  it  profess  to  be.  It  Is,  of 
course,  conclusive  upon  the  parties  in  so 
far  as  it  speaks,  and  controls  any  provisions 
of  the  iwllcy  to  which  it  is  attached  which 
are  Inconsistent  with  It;  but,  as  a  complete 
or  entire  contract,  it  is  Indefinite  and  un- 
certain. Resort  must  still  be  had  to  the 
terms  of  the  policy  to  ascertain  many  things 
which  are  the  very  life  of  the  contract; 
among  others,  the  amount  of  the  insurance, 
the  property  insured,  the  term  of  the  In- 
surance, and  very  many  matters  concerning 
which  the  Indorsement  Itself  furnishes  ab- 
solutely no  information  whatever.  The  suit 
Is  based,  not  upon  the  Indorsement  as  a  com- 
plete contract,  but  upon  the  policy  of  which 
It  Is  simply  a  part.  It  Is  the  policy  which 
constitutes  the  basis  of  plaintiff's  right  to 
a  recovery,  and  It  plainly  and  unmistakably 
says  that  "no  suit  or  action  for  the  recovery 
of  any  claim  by  virtue  of  this  policy  shall 
be  sustainable  In  any  court,  •  •  •  un- 
less such  suit  or  action  shall  be  commenced 
within  twelve  months  next  after  the  date 


of  the  fire  from  which  such  loss  sliall  oc- 
cur." This  condition  Is  one  which  may  be 
waived  In  many  ways,  btit  we  have  noth- 
ing to  do  with  the  question  of  waiver  In 
this  case.  If  facts  or  circumstances  ex- 
isted which  would  establish  a  waiver  of  this 
condition,  it  was  the  duty  of  the  plaintiff  to 
set  them  up  by  appropriate  pleading. 

We  think  the  demurrer  should  have  been 
overruled.  As  this  conclusion  necessitates 
a  reversal  of  the  judgment,  we  will  not  dis- 
cuss the  question  presented  by  tiie  appeal  of 
the  plaintiff,  further  than  to  say  that  we 
have  examined  the  same,  and  are  of  the 
opinion  that,  under  the  pleadings,  Independ- 
ent of  the  question  which  we  have  here 
considered,  the  court  was  not  warranted  In 
entering  more  than  a  general  judgment  up- 
on the  verdict.  The  judgment  appealed 
from  went  beyond  the  Issues,  and  attempted 
to  adjust  rights  that  were  not  asserted,  and 
settle  questions  that  were  not  submitted 
for  a  judicial  determination.  The  judgment 
will  be  reversed,  and  the  cause  remanded, 
with  Instructions  to  overrule  the  demurrer 
to  the  defendant's  second  aflBrmatlve  de- 
fense; costs  to  the  Farm^s*  Insurance  Com- 
pany, appellant 

HOYT,  O.  J.,  and  ANDERS  and  SCOTT, 
JJ.,  concur. 


(11  Wash.  526) 
RINEHART  v.  WATSON  ct  al. 

(Supreme  Court  of  Washington.     April  1,  1895.) 
Review  on  Appeal— Discretion  of  Court. 

1.  The  granting  of  a  new  trial  will  not  be 
disturbed  on  appeal  unless  it  be  shown  that  there 
was  an  abuse  of  discretion. 

2.  A  request  by  respondent,  that  the  case  be 
remanded,  with  instructions  to  enter  judgment  in 
his  favor,  cannot  be  granted,  he  not  having  ap- 
pealed. 

Appeal  from  superior  court,  King  county; 
T.  J.  Humes,  Judge. 

Action  by  W.  V.  RInehart  against  Harry 
Watson  and  others  for  use  and  occupation  of 
premises.  From  a  Judgment  for  plaintiff 
on  a  motion  for  a  new  trial,  and  setting 
aside  a  nonsuit  granted,  defendants  appeal. 
Affirmed. 

The  following  statement  of  facts  Is  gath- 
ered from  the  briefs  of  appellants  and  re- 
spondent: March  23d  defendants  W.  an- 
sw^ered  plaintiff's  complaint:  (1)  That  title 
was  in  B. ;  (2)  a  prior  action  pending.  March 
30th,  plaintiff  moved  to  have  B.  made  de- 
fendant. April  8th,  another  answer  by  de- 
fendants W.  was  filed,  and  court  entered  an 
order  making  B.  defendant.  May  1st,  B.'s 
demurrer  to  the  complaint  was  oven-uled. 
May  0th,  B.  served  an  answer  on  plaintiff's 
attorney,  and  plaintiff's  attorney  claims  It 
was  afterwards  stipulated  that  W.'s  answer 
should  stand  as  B.'s  answer.  Defendants' 
attorney  denies  signing  the  stipulation.  May 
27th,  a  demurrer  to  that  answer  was  over- 
ruled.   Leave  was  given  to  renew  the  de- 
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murrer,  and  on  June  13th  a  demurrer  was 
Rustained  as  to  the  first  affirmative  defense, 
and  overruled  as  to  the  second.  June  ITtta, 
another  answer  was  served,  puiiMrtiug  to  be 
the  answer  of  all  defendants,  but  which 
now  appears  to  have  the  names  of  "Alice 
and  Harry  Watson,"  two  of  defendants, 
interlined  in  Ink,  and  to  be  their  answer 
only.  After  nine  days  defendants  joined  in 
a  motion  for  default  against  plaintiff  for 
want  of  reply,  which  motion  was  overruled. 
The  reply  was  filed,  and  the  case  set  for 
trial.  At  the  trial,  defendant  B.  contended 
tltat  there  was  no  issue  as  to  him,  as  he 
had  never  filed  an  answer  which  brought 
him  into  the  controversy.  It  was  found 
that  there  was  only  one  answer  of  defend- 
ants W.  in  the  files,  and  that  was  the  an- 
swer interlined,  and  that  neither  the  stipu- 
lation nor  any  answer  of  B.  was  on  file. 
November  20th  the  case  came  on  for  trial. 
At  the  conclusion  of  plaintiff's  testimony, 
defendant  B.  moved  for  Judgment  and  non- 
suit, which  was  granted.  Thereupon  de- 
fendants W.  moved  for  judgment  and  non- 
suit, which  was  granted,  plaintiff  having 
substantially  confessed  such  motion.  There- 
after plaintiff  moved  for  a  new  trial,  and 
to  set  aside  such  judgment  of  nonsuit,  which 
was  granted.  December  20th,  attorney  for 
B.  filed  an  answer  disclaiming  any  interest 
in  the  case,  and  asking  to  be  dismissed. 

Ira  Bronson,  for  appellants.  Stratton, 
Lewis  &  Oilman  and  W.  V.  Blnehart,  Jr., 
for  respondent 

SCOTT,  J.  Upon  the  trial  of  this  action 
the  court  granted  a  motion  for  a  nonsuit, 
and  thereafter,  upon  the  plaintiff's  motion, 
the  judgment  of  nonsuit  was  set  aside,  and 
a  new  trial  granted.  This  appeal  is  prose- 
cuted from  said  order,  appellants  claiming 
that  the  court  erred  in  vacating  said  judg- 
ment. The  respondent  cohtends  that  not 
only  was  the  judgment  of  nonsuit  properly 
set  aside,  but  that  the  court  should  hare 
gone  further,  and  rendered  judgment  in  his 
favor,  and  asks  that  the  cause  be  remanded, 
with  an  instruction  to  that  effect 

The  granting  of  a  new  trial  Is  a  matter 
addressed  largely  to  the  discretion  of  the 
lower  court,  and,  after  an  examination  of 
the  record,  we  find  nothing  to  indicate  that 
it  was  improperly  exercised  in  this  Instance. 
The  various  contentions  of  the  appellants 
and  respondent  upon  this  appeal  are  based 
upon  the  pleadings  in  said  action,  and  cer- 
tain defects  or  irregularities  therein  are 
practically  conceded,  but  It  is  within  the 
province  of  the  lower  court  to  permit  an 
amendment,  and  as  this  may  be  done,  and 
the  cause  tried  on  other  and  different  plead- 
ings, it  would  serve  no  purpose  to  pass  ui»- 
on  the  questions  now  presented  thereon. 
We  do  not  think  the  condition  of  the  cause 
was  such  as  to  entitle  the  plaintiff  to  judg- 
ment, and,  if  otherwise,  we  could  grant  him 


no  relief,  he  not  having  appealed.    The  Judg- 
ment granting  a  new  trial  is  affirmed. 

HOYT,  C.  J.,  and  ANDERS    and  OOS- 
DON,  JJ.,  concur. 


(11  Wash.  662) 

Hllili  V.  FRINK  et  al. 

(Supreme  Court  of  Washington.     April  8,  1S95.) 

PLEADiyo— Cross  Complaiktis. 

In  an  action  to  foreclose  a  laliorer'a  lien 
on  a  quantity  of  wheat,  several  of  the  defendants 
filed  separate  answers,  claiming;  similar  liens, 
which  they  sought  to  have  foreclosed;  and  with 
each  answer  was  incorporated  a  cross  complaint 
against  certain  codefendants  alleging  that  the 
l.itler  had  wrongfully  converted  the  wheat  to 
their  own  use,  and  asking  damage  therefor. 
Hdd,  that  the  cross  complaints  were  properly  dis- 
missed, as  containing  new  matter  having  no  con- 
nection with  the  cause  of  action  set  ont  in  the 
original  complaint 

Appeal  from  superior  court,  Lincoln  coun- 
ty;  Wallace  Mount,  Judge. 

Action  by  Charles  Hill  against  W.  E.  Frink 
and  others  to  foreclose  a  laborer's  Hen.  From 
a  judgment  dismissing  certain  cross  com- 
plaints, a  part  of  the  defendants  appeal.  Af- 
firmed. 

Hlggins  &  Martin,  for  appellants.  N.  T. 
Caton  and  Merrit  &  Salisbury,  for  respond- 
ents. 


ANDERS,  J.  This  was  an  action  to  fore- 
close a  laborer's  lien  on  a  certain  quantity 
of  wheat  owned  by  the  defendant  W.  B. 
Frink.  The  defendants  other  than  W.  EL 
Frink  and  Gehres  &  Hertrich  claimed  similar 
liens  on  the  same  wheat  which  they  asked 
to  have  foreclosed.  Each  of  them  filed "  a 
separate  answer,  with  which  was  incorpo- 
rated a  cross  complaint  so  called,  against 
the  defendants  Gehres  &  Hertrich,  who,  It 
appears,  held  a  chattel  mortgage  on  the  grain 
in  controversy;  alleging,  in  brief,  that  said 
codefendants  unlawfully  took  -  possession  of 
said  wheat,  and  proceeded  to  foreclose  their 
chattel  mortgage,  regardless  of  defendant's 
prior  lien,  and  caused  said  wheat  to  be  sold 
at  public  sale  to  parties  unloiown  to  defend- 
ant, and  thereupon,  without  accounting  to 
defendant  or  payment  to  him  for  his  work 
and  labor  performed  In  harvesting  and 
threshing  said  wheat,  converted  the  proceeds 
thereof  to  their  own  use,  and  praying  the 
court  to  adjudge  .that  be  have  a  preferred 
and  prior  lien  upon  the  moneys  converted  to 
their  use  by  said  Gehres  &  Hertrich,  arising 
from  the  sale  of  said  wheat  and  that  he 
have  and  recover  from  the  said  Gehres  & 
Hertrich  upon  said  lien,  and  for  the  con- 
version of  said  wheat  and  for  the  proceeds 
thereof,  the  amount  due  for  his  said  work, 
the  cost  of  preparing,  filing,  and  recording 
his  lien,  and  $25  as  attorney's  fees  and  costs. 
The  court  entered  a  decree,  as  prayed,  in 
favor  of  these  several  defendants  and  against 
the  defendant  W.  E.  Frink,  but  dismissed  the 
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cross  complaint  against  Gebres  &  Bertrich, 
on  the  latter's  motion.  And  the  only  point 
made  on  this  appeal  is  that  the  granting  of 
this  motion  was  error. 

It  is  insisted  on  behalf  of  the  appellants 
that  their  respective  answers  and  cross  com- 
plaints stated  facts  constituting  a  valid  cause 
of  action  against  Gebres  &  Hertrich,  and  that 
it  was  the  duty  of  the  court  to  determine  the 
issues  thus  tendered,  and  not  to  summarily 
turn  them  out  of  court,  and  thus  compel  them 
to  seek  redress  in  an  Independent  action.  On 
the  other  hand,  these  respondents  claim  that 
the  cross  complaints  were  properly  dismiss- 
ed, for  the  reason  that  they  set  up  new  mat- 
ters hi  no  way  connected  with  or  dependent 
upon  the  cause  of  action  stated  In  the  orig- 
inal complaint.  We  think  the  position  of  the 
respondents  is  well  taken,  as  it  is  in  accord 
with  both  law  and  reason.  While  it  is  true 
that  the  court  may,  when  tlie  Justice  of  the 
case  requires  it,  determine  the  ultimate  rights 
of  the  parties  on  each  side,  as  between  them- 
selves iCode  Proc.  S  407),  and  that  one  de- 
fendant may,  by  cross  complaint,  in  a  proper 
case,  seek  affirmative  relief  from  a  Codefend- 
ant,  it  is  also  true  that  the  cause  of  action 
stated  in  the  cross  complaint  must  arise  out 
of  or  relate  to  the  subject-matter  of  the  orig- 
inal action.  Bliss,  Code  PI.  (3d  Ed.)  §  390, 
and  cases  cited.  Now,  the  object  of  this  ac- 
tion was  simply  to  foreclose  a  laborer's  lien 
on  property  upon  which  it  was  alleged  the 
appellants  and  the  respondents  Gehres  & 
Hertrich  had  or  claimed  a  lien.  The  validi- 
ty and  priority  of  these  claims  were  proper 
questions  for  the  court  to  determine.  But 
whether  Gehres  &  Hertrich  converted  the 
property  to  their  own  use,  to  the  damage  of 
appellants,  and,  if  so,  whether  they  were  lia- 
ble to  respond  in  damages,  by  reason  thereof, 
to  appellants,  were  matters  not  emTbraced  in 
the  original  complaint,  and  which  therefore 
did  not  constitute  a  proper  subject  of  cross 
complaint.  The  proper  office  of  a  cross  com- 
plaint is  admirably  illustrated  and  defined  by 
Mr.  Justice  Nelson  In  Ayres  v.  Carver,  17 
How.  594,  as  follows:  "The  cross  bill  is 
brought  by  a  defendant  In  a  suit  against  the 
plaintiff  In  the  same  suit,  or  against  other 
defendants  in  the  same  suit,  or  against  both, 
touching  the  matters  in  question  in  the  orig- 
inal biU.  It  is  brought  either  to  obtain  a 
discovery  of  facts  In  aid  of  the  defense  to 
the  original  bill,  or  to  obtain  full  and  com- 
plete relief  to  all  parties  as  to  the  matters 
charged  in  the  original  bill.  It  should  not 
Introduce  new  and  distinct  matters,  not  em- 
braced in  the  original  bill,  as  they  cannot  be 
properly  examined  in  that  suit,  but  consti- 
tute the  subject-matter  of  an  original,  inde- 
pendent suit  The  cross  bill  is  auxiliary  to 
the  proceeding  In  the  original  suit,  and  a  de- 
pendency upon  It"  Tested  by  the  authori- 
ties, the  Judgment  of  the  court  below  was 
right  Qwlng  to  the  views  already  express- 
ed as  to  the  merits  of  this  case.  It  is  unneces- 
sary to  discuss  or  determine  the  points  raised 
▼.40p.no.  2 — ^9 


by  respondents'  motion  to  dismiss  the  appeaL 
The  Judgment  Is  affirmed. 

HOYT,  a  J.,  and  GORDON,  J.,  concur. 


01  Wash.  577) 
MORATH  V.  GORHAM  et  al. 
(Saprcme  Court  of  Washington.     April  11, 
1895.) 

COUNTIBS — At,I.0WAKCB  OT  C1.AIM8 — APFEAL. 

Under  Laws  1893,  p.  292,  providing  that 
any  person  may  appeal  from  a  decision  of  the 
county  commissiouers,  and  that  the  "party  ap- 
pealing" shall  serve  notice,  etc.,  persona  inter- 
ested in  a  claim,  who  feel  aggrievea  by  the  deci- 
sion of  the  commissioners,  only  can  appeal  and 
not  taxpayers  generally. 

Appeal  from  superior  court,  Snohomish 
county;   John  C.  Denney,  Judge. 

Appeal  of  Charles  Morath  from  an  order 
and  decision  of  the  commissioners  of  Snoho- 
mish county  allowing  the  account  of  Gor- 
ham  &  Clemans.  From  a  Judgment  dismiss- 
ing the  appeal,  Morath  appeals.    Affirmed. 

John  W.  Frame,  for  appellant  Bell  & 
Austin,  for  respondents. 

ANDERS,  J.  Gorham  &  Clemans,  publish- 
ers of  the  Snohomish  Tribune,  presented  a 
claim  to  the  county  commissioners  of  Sno- 
homish county  for  publishing  a  delinquent 
tax  list  Their  account  and  claim  were  au- 
dited and  allowed  by  the  commissioners, 
whereupon  one  Charles  Morath,  a  resident 
taxi)ayer  of  the  county,  conceiving  himself 
aggrieved  by  the  order  and  decision  of  the 
commissioners,  appealed  therefrom  to  the  su- 
perior court  of  Snohomish  county.  His  aj)- 
peal  was  dismissed  by  the  court,  on  motion 
of  counsel  for  Gorham  &  Clemans,  "on  the 
ground  and  for  the  reason  that  the  said 
Charles  Morath*  was  not  a  party  Interested  In 
said  matter  before  the  board  of  county  com- 
missioners, and  had  no  right,  imder  the  law, 
or  as  a  matter  of  fact,  to  take  said  appeal"; 
and  he  thereupon  appealed  to  this  court. 

It  Is  not  claimed  or  pretended  by  appellant 
that  he  was  a  party  to  the  proceedings  before 
the  county  commissioners,  or  interested  there- 
in, otherwise  than  as  a  citizen  and  taxpayer, 
but  he  contends  that  he  had  a  right  to  appeal 
from  the  order  of  the  board  of  county  com- 
missioners by  virtue  of  the  statute  which  pro- 
vides that  "any  person  may  appeal  from  any 
decision  or  order  of  the  board  of  county  com- 
missioners to  the  superior  court  of  the  proper 
county."  Laws  1893,  p.  292.  The  language 
of  tills  portion  of  the  statute,  if  literally  con- 
strued, might  afford  some  suggestion  for  ap- 
I>eUant's  contention;  but  when  considered  and 
construed  in  connection  with  the  remaining 
portions  of  the  section,  and  in  the  light  of  es- 
tabli^ed  principles  of  procedure,  it  becomes 
apparent  that  the  position  of  appellant  is  ut- 
terly untenable.  The  argument  of  appellant 
Is  that  he  is  a  taxpayer  of  Snohomish  county, 
and  Interested  in  the  disbursement  of  the 
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public  money,  and  as  sucb  has  a  right  to 
prosecute  his  appeal;  but  the  statute  d^es  not 
say  that  any  taxpayer  may  appeal,  and  the 
courts  have  no  right  to  interject  such  a  pro- 
vision into  it.  The  legislatures  of  Montana 
and  Idaho  have  provided  that,  under  certain 
circumstances,  any  taxpayer  may  appeal  from 
the  order  of  the  board  of  county  commission- 
ers allowing  a  claim  against  the  county;  but 
neither  these  statutes,  nor  the  decisions  based 
thereon,  and  cited  by  appellant,  are  applica- 
ble here.  A  literal  construction  of  this  part 
of  our  statute  would  compel  us  to  bold  that 
any  man  or  woman  In  the  county  or  state,  or 
clsewbere,  may  appeal,  in  cases  like  this,  re- 
gardless of  his  or  her  relation  to  the  matter 
in  controversy;  and  we  do  not  think  the  leg- 
islature Intended,  for  a  moment,  to  confer 
such  an  unlimited  and  universal  right  of  ap- 
peal. It  is  a  generally  understood  proposi- 
tion of  law,  and  presumably  within  the  knowl- 
edge of  the  legislature  when  they  enacted 
this  section,  that  no  one  but  a  party  to  an  ac- 
tion or  proceeding  can  prosecute  an  appeal 
from  a  judgment  or  decision  therein.  Uaynes, 
New  Trials  &  App.  c.  31.  And  we  must  pre- 
sume tliat,  when  the  legislature  said  "any 
person  may  appeal,"  they  meant  any  person 
who  has  properly  presented  a  matter  before 
the  board  for  their  determination,  and  who  Is 
dissatisfied  with  their  decision.  The  same 
section  provides  that:  "Such  appeal  shall  be 
taken  within  twenty  days  after  such  decision 
or  order,  and  the  party  appealing  shall  within 
said  period  serve  notice  on  the  county  commis- 
sioners that  the  appeal  is  taken;  which  notice 
shall  be  in  writing  and  shall  be  delivered  to 
at  least  one  of  the  county  commissioners  per- 
sonally, or  left  with  the  clerk  of  the  board. 
The  party  appealing  shall,  within  ten  days 
after  the  service  of  the  notice  of  appeal,  give 
a  bond  to  the  county,  with  one  or  more  sure- 
ties to  be  approved  by  the  clerk  of  the  board, 
conditioned  for  the  payment  of  all  costs  which 
shall  be  adjudged  against  him  on  such  appeal 
In  the  superior  court"  This  plainly  contem- 
plates but  two  parties,— the  county,  represent- 
ed by  the  commissioners,  and  the  appealing 
party.  The  appealing  party  must  give  the 
notice  of  appeal.  But  here  the  person  ap- 
pealing was  not  a  party  at  all,  in  contem- 
plation of  law.  He  was  a  mere  outsider,  and 
a  stranger  to  the  proceedings.  Of  course, 
the  commissioners  could  not  appeal  from 
thehr  own  order,  and  the  other  party  was 
satisfied  with  their  decision.  The  matter 
before  the  board  was  therefore  settled,  so 
far  as  the  right  to  appeal  was  concern- 
ed. We  can  see  nothing  in  the  statute,  as 
a  whole,  which  would  warrant  the  conclu- 
sion that  a  person  not  directly  Interested  in 
a  matter  before  a  board  of  county  commle- 
sloners  may  appeal  from  their  order  or  deci- 
sion In  respect  thereto.  Under  a  statute  of 
Arkansas  providing  that  "appeals  shall  be 
granted  from  all  orders  or  Judgments  of  the 
county  court,  making  allowances  or  refusing 
to  make  allowance  to  any  Individual  or  Indi- 


viduals, made  to  the  county  court,"  the  su- 
preme court  of  that  state  held,  in  Chicot 
County  v.  Tighlman,  2C  Ark.  461,  that  the  ap- 
peal therein  contemplated  only  extended  to 
such  persons  as  had  an  Interest  In  a  claim 
against  the  county,  and  felt  aggrieved  by  the 
allowance  or  rejection  of  their  demand,  and 
did  not  refer  to  citizens  of  the  county  not  in- 
terested In  the  allowance  of  the  claim.  We 
think  that  decision  Is  correct,  and  that  it  is 
In  point  hera  The  jndgm^t  is  affirmed, 
with  costs. 

HOYT,  C.  J.,  and  SCOTT  and  GOKDON, 
JJ.,  concur. 


(U  Waah.  591) 
MASON  et  al.  t.  PURDY,  County  Treasurer. 
(Supreme  Court  of  Washington.     April  13, 
1895.) 

Taxation— CouNTT  Exprssbs  — CossTRUcrioif  of 
Act. 

1.  Const  art.  7,  §  8,  providing  that.  Whenever 
the  expenses  of  any  iiscal  year  shall  exceed  the 
income,  the  leRislature  may  provide  for  a  tax 
for  the  ensuing  year  sufficient  to  pay  the  defi- 
ciency, as  well  as  the  estimated  expenses  of  the 
ensuing  year,  applies  only  to  state  taxes. 

2.  Since  Const,  art.  7,  3  5,  providing  that  ev- 
ery law  imposing  a  tax  shall  state  distinctly  the 
object  of  the  same,  to  which  only  it  shall  be  ap- 
plied, merely  requires  that  the  purposes  for  which 
the  money  is  to  be  raised  shall  be  stated,  and  not 
the  expenses  for  any  particular  time  to  which  it 
shall  be  applied,  Revenue  Act  1893,  S  63,  au- 
thorizinfi:  the  county  to  levy  taxes  to  pay  ex- 
penses already  incurred,  and  those  to  be  incurred, 
IS  constitutional. 

3.  Revenue  Act  1893,  §  63,  providing  that 
county  taxes  shall  be  based  on  a  statement  of  the 
estimated  expenses  for  the  ensuing  year,  and  no 
greater  levy  shall  be  made  than  will  be  equal  to 
the  estimated  amount  with  an  excess  of  15  per 
cent,  does  not  limit  the  object  for  which  taxes 
may  be  levied  to  the  payment  of  the  expenses  of 
the  ensuing  year,  so  as  to  prevent  their  applica- 
tion in  payment  of  indebtedness  already  incurred. 

Appeal  from  superior  court,  Whatcom 
county;  John  R.  Winn,  Judge. 

Action  by  J.  R.  Mason  and  others  against 
B.  W.  Purdy,  as  county  treasurer  In  and  for 
Whatcopi  county,  to  enjoin  the  payment  of 
certain  county  warrants.  There  was  judg- 
ment for  defendant,  and  plaintiffs  appeal. 
AfiSrmed. 

Dorr,  Hadley  &  Hadley,  for  appellants. 
Newman  &  Howard  and  Black  &  Learning, 
for  respondent. 

HOYT,  C.  3.  It  Is  conceded  by  the  appel- 
lants that  the  judgment  rendered  by  the  su- 
perior court  In  this  cause  must  be  affirmed 
If  the  funds  arising  from  the  annual  tax  levy 
made  by  the  board  of  county  commissioners 
In  any  given  year  can  be  applied  to  the 
payment  of  obligations  other  than  those  In- 
curred during  the  fiscal  year  following  such 
levy,  but  they  contend  that  they  cannot  be 
so  applied.  The  provisions  of  the  constitu- 
tion upon  which  they  rely  to  establish  this 
contention  are  contained  In  sections  5.  8, 
art  7;    and  the  provisions  of  the  statute 
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which  they  claim  to  fcare  1>«en  enacted  in 
harmony  with  sncb  constitutional  provlBlons 
are  contained  la  section  63  of  the  revenue 
law  of  1893.  The  following  Is  •  copy  of 
said  sections  of  the  constitution: 

"Sec.  5.  No  tax  shall  be  levied  except  In 
pursuance  of  law,  and  every  law  Imposing 
a  tax  shall  state  distinctly  the  object  of 
the  same,  to  which  only  It  shall  be  applied." 

"Sec.  8.  Whenever  the  expenses  of  any 
fiscal  year  shall  exceed  the  Income,  the  legis- 
lature may  provide  for  levying  a  tax  for 
the  ensuing  fiscal  year  snfBclent  with  other 
•oarces  of  Income  to  pay  the  deficiency  as 
well  as  the  estimated  expenses  of  the  en- 
snlng  fiscal  year." 

And  the  part  of  said  section  63  of  the  reve- 
nue act  of  1893  relied  upon  Is  substantially 
as  follows:  The  county  taxes  shall  be  levied 
by  the  county  commissioners  at  the  time 
of  their  meeting  in  October  of  each  year. 
Such  taxes  shall  be  based  upon  an  itemized 
statement  of  the  estimated  county  expenses 
for  the  ensuing  year,  which  statement  shall 
be  Included  In  the  published  proceedings  of 
the  said  board;  and  no  greater  levy  of 
connty  tax  shall  be  made  upon  the  taxable 
property  of  any  county  than  will  be  equal  to 
the  amoant  of  such  estimated  expenses,  with 
an  excess  of  15  per  cent  of  the  same.  And 
it  Is  contended  that  thereby  the  legislature 
has  provided  the  object  for  which  county 
taxes  shall  be  levied  as  required  by  section 
6  of  article  7  of  the  constitution,  and  that 
sncfi  object  Is  the  payment  of  the  expenses 
for  the  ensuing  fiscal  year,  and  that  the  ap- 
plication of  any  funds  derived  from  such 
levy  to  any  other  purpose  than  the  payment 
of  such  expenses  would  be  in  violation  of 
said  section  of  the  constitution.  And  sec- 
tion 8  of  article  7  is  relied  upon  to  aid  this 
contention,  It  being  claimed  that  thereunder 
the  legislature  is  given  authority  to  provide 
by  special  levy  for  other  obligations  of  the 
several  connties. 

If  the  section  of  the  constitution  last  men- 
tioned referred  to  taxation  for  connty  par- 
poses,  as  claimed  by  appellants,  it  would 
greatly  strengthen  their  contention  as  to 
the  force  to  be  given  to  the  other  section, 
and  -to  the  provisions  of  the  statute  above 
set  out.  But  to  us  it  seems  clear  that  this 
section  has  no  reference  whatever  to  taxa- 
tion for  connty  purposes.  This  is  so  evi- 
dent Crom  the  language  used  that  the  infer- 
ence to  be  drawn  therefrom  can  be  little 
aided  by  argument  By  other  provisions  of 
the  constitution  the  legislature  Is  prohibited 
from  enacting  special  laws;  hence.  If  it  en- 
acts upon  the  subject  of  county  taxation  It 
must  do  so  by  a  statute  applying  to  a  class 
of  connties,  and,  as  the  revenue  of  only  a 
single  county  may  have  been  Insufficient 
to  meet  Its  expenses,  the  fact  of  a  deficien- 
cy In  a  single  county  would-  require  of  the 
legislature  the  passage  of  a  law  which 
would  authorize  the  levy  of  a  tax  in  all  of 
tlw  counties  of  the  state.     Such  legislation 


would  be  so  absurd  timt  tt  could  not  bave 
been  contemplated  by  the  framers  of  tbe 
constitution.  Besides,  there  la  no  way  itro- 
▼Ided  by  which  the  legislature  could  be  in- 
formed as  to  the  condition  of  the  finances 
of  the  several  counties.  From  these  facts, 
and  from  the  fact  that  the  language  is  apt 
and  accurate  when  applied  to  state  ex- 
penses, revenue,  and  taxation,  and  entirely 
inapt  and  Inaccurate  when  applied  to  those 
of  counties,  it  must  be  held  that  It  applies 
only  to  those  of  the  state.  It  follows  that 
that  portion  of  the  argument  of  the  appel- 
lants founded  upon  the  language  of  this  sec- 
tion is  without  force.  For  the  same  reason. 
It  might  well  be  contended  that  that  portion 
of  tbe  argument  founded  upon  said  section 
6  was  also  without  force.  Its  language  Is 
applicable  and  accurate  when  applied  to  tax- 
ation by  the  state,  and,  at  least  to  a  degree, 
Inaccurate  and  Inapplicable  when  applied  to 
taxation  by  counties.  The  law  by  which 
counties  are  authorized  to  levy  a  tax  is 
not,  strictly  speaking,  a  law  Imposing  a 
tax;  and  tbe  authority  of  the  legislature  to 
enact  such  a  law  is  much  better  sustained 
by  that  part  of  section  9  of  said  article  7, 
which  provides  that,  "for  all  corporate  pur- 
poses, all  municipal  corporations  may  be 
vested  with  authority  to  assess  and  collect 
taxes,  and  such  taxes  shall  be  uniform  In 
respect  to  persons  and  property  within  the 
Jurisdiction  of  the  body  levying  the  same," 
than  it  is  by  tbe  language  of  said  section  5. 
But  it  is  not  necessary  to  decide  as  to  the 
application  of  this  section,  for  tbe  reason 
that  in  our  opinion  the  object  for  which  the 
tax  shall  be  levied  as  therein  provided  Is 
not  the  expenses  of  tbe  county  or  state  for 
any  particular  time,  but  has  reference  to  the 
purijose  for  which  the  money  is  to  be  raised, 
as  It  relates  to  the  business  of  the  county  or 
state.  If  It  applies  to  counties,  it  was  there- 
by made  the  duty  of  the  legislature,  In  pro- 
viding for  a  levy  for  their  purposies,  to  speci- 
fy the  general  objects  for  which  the  levy 
might  be  made;  for  Instance,  that  a  certain 
amount  might  be  levied  for  general  county 
purposes,  a  certain  amount  for  school  pur- 
poses, and  a  certain  amount  for  roads  and 
bridges.  This  Is  the  more  reasonable  con- 
struction, and  is  the  one  which  has  been 
adopted  by  the  legislature,  as  it  has  special- 
ly provided  in  all  the  acts  relating  to  the 
levy  of  taxes  by  counties  that  there  shall 
be  separate  amounts  levied  for  each  of  the 
objects  above  stated.  For  these  and  other 
reasons,  It  Is  our  opinion  that  the  contention 
of  the  appellants  that  tbe  object  of  the  tax 
levied  by  the  board  ot  county  commission- 
ers within  the  meaning  of  this  constitution- 
al provision,  was  the  payment  of  all  the  coun- 
ty expenses  for  the  ensuing  fiscal  year,  and 
not  the  payment  of  the  different  classes  of 
county  expoises,  as  therein  provided  for  and 
segregated,  cannot  be  sustained.  It  follow* 
from  what  we  have  said  that,  under  the  con- 
stitution, the  legislature  was  at  liberty  to 
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provide  for  the  levy  oflf  taxes  by  the  board  of 
county  commissioners  for  the  payment  of 
obligations  already  Incun-ed  by  the  county, 
as  -well  as  those  thereafter  to  be  Incurred. 

The  only  remaining  question  is  to  decide 
whether  or  not  It  has  done  so.  This  question 
can  only  be  properly  decided  by  taking  Into 
consideration  the  circumstances  so  existing 
In  the  several  counties  of  the  state  as  to  be 
presumed  to  have  been  within  the  knowledge 
of  the  legislature  at  the  time  It  enacted  the 
law  In  question.  The  Important  circumstan- 
ces which  so  existed  were  tliat  In  nearly  or 
quite  every  county  of  the  state  Its  Indebted- 
ness was  carried  In  the  shape  of  warrants 
Issued  by  order  of  Its  board  of  county  com- 
missioners upon  Its  treasurer;  that  such  In- 
debtedness had  been  so  carried  from  a  time 
antedating  the  adoption  of  our  constitution; 
that  in  all  these  counties  It  had  been  the  uni- 
versal custom  of  the  county  treasurer  to  ap- 
ply money  coming  Into  his  hands,  without 
reference  to  any  particular  tax  levy  from 
which  It  was  derived,  to  the  payment  of  such 
warrants  In  the  order  In  which  they  were, Is- 
sued, or  presented  for  payment;  and  that 
this  practice  bad  been  specially  recognized 
by  numerous  acts  of  the  'legislature  of  the 
territory  and  state,  and  by  a  general  course 
of  dealing  on  the  part  of  the  executive  de- 
partment. That  these  customs  existed  had 
been  decided  by  the  courts,  which  not  only 
recognized  the  practice,  but  In  numerous 
cases  held  that  It  was  rightful.  In  doing  so, 
they  held  that  the  warrants  were  entitled  to 
payment  In  the  order  of  theh:  Issue,  out  of 
any  moneys  In  the  funds  upon  which  they 
were  drawn,  and  that  they  had  practically 
the  same  force  as  Judgments,  so  that  proceed- 
ings in  mandamus  were  the  proper  moans  by 
which  to  secure  their  payment  And  these 
decisions  have  received  the  sanction  of  this 
court.  See  Trust  Co.  v.  Gelbach,  8  Wash. 
*97,  36  Pac.  4C7;  Cloud  v.  Town  of  Sumas, 
9  Wash.  399,  37  Pac.  305;  Fire-Engine  Co. 
V.  Davis  (Wash.)  38  Pac.  154.  It  thus  ap- 
pears that  It  had  been  the  universal  custom 
among  counties,  recognized  and  upheld  by 
every  department  of  the  government,  to  carry 
their  indebtedness  in  the  shape  of  these  war- 
rants, and  to  provide  for  their  payment,  In 
accordance  with  their  date  of  Issue,  out  of 
any  moneys  In  the  hands  of  the  treasurer  be- 
longing to  the  fund  upon  which  they  were 
drawn,  without  reference  to  the  tax  levy 
from  which  such  fund  had  been  derived. 
This  being  so.  It  will  not  be  presumed  that 
the  legislatiu-e  Intended  such  a  radical  change 
In  the  manner  of  carrying  the  indebtedness 
of  the  counties  and  providing  for  Its  pay- 
ment as  would  be  wrought  by  the  construc- 
tion contended  for  by  the  appellants,  unless 
the  language  used  Is  such  that  no  other  con- 
struction Is  possible.  Is  the  language  relied 
upon  such  that  we  are  compelled  to  construe 
It  In  accordance  with  the  contention  of  ap- 
pellants? We  think  not.  There  is  nothing 
therein  which.  In  express  terms,  requires  the 


money  to  be  derived  from  the  tax  levy  to  be 
applied  to  the  payment  of  the  expenses  for 
the  ensuing  year.  The  most  that  can  be 
claimed  is  that,  by  reason  of  the  fact  that 
such  expenses  are  taken  Into  consideration  In 
determining  the  amount  of  the  levy.  It  should 
be  Inferred  that  the  funds  derived  from  such 
levy  are  to  be  applied  only  to  the  payment 
of  such  expenses.  If  there  had  been  no  pro- 
visions In  our  constitution  and  laws  by  which 
the  counties  were  authorized  to  Incur  and 
carry  an  Indebtedness,  there  might  be  some 
reason  for  drawing  this  inference  from  the 
language  used.  .But,  when  such  language  is 
construed  In  the  light  of  the  fact  that  coun- 
ties liave  such  right,  no  such  Inference  can 
be  drawn.  The  language  used  will  be  as 
well  satisfied  if  it  is  held  that  it  was  the  in- 
tention of  the  legislature  that  counties  In 
debt  should  carry  such  indebtedness  without 
decrease,  excepting  such  as  might  be  brought 
about  by  the  collection  of  the  15  per  cent 
additional  to  the  estimated  expenses.  Under 
the  chrcnmstances  above  referred  to,  it  was 
and  Is  the  duty  of  the  court  to  adopt  this 
construction,  rather  than  the  one  contended 
for  by  appellants,  even  if  that  contended  for 
by  them  woUld  not  lead  to  absurd  results. 
And,  when  the  absurd  results  which  would 
follow  from  the  construction  contended  for 
are  taken  into  consideration,  their  duty  so 
to  do,  if  otherwise  doubtful,  will  be  made 
clear.  That  absurd  results  would  follow  such 
construction  is  apparent  from  the  most  su- 
perficial examination  of  the  circnmstances  re- 
ferred to,  and  of  the  different  provisions  of 
the  statutes.  It  is  a  matter  of  common 
knowledge  that  not  more  than  50  per  cent  of 
the  annual  tax  levy  Is  promptly  collected. 
From  this  fact  It  would  follow  that,  if  the 
construction  contended  for  were  adopted,  one 
doing  work  for  or  furnishing  supplies  to  a 
county  during  the  first  half  of  each  fiscal 
year  would  be  reasonably  sure  of  prompt  pay- 
ment while  another,  performing  like  labor 
or  furnishing  like  supplies  during  the  latter 
half  of  such  year,  might  never  receive  any 
pay  therefor,  and  If  he  ever  did  he  could 
do  80  only  after  the  payment  of  those  who 
should  do  similar  work  or  furnish  like  sup- 
plies In  the  first  half  of  the  succeeding  fiscal 
year.  There  Is  another  reason  why  the  con- 
struction contended  for  cannot  be  adopted, 
and  that  Is  that  the  same  legislature  which 
enacted  the  pi-ovislon  under  consideration  en- 
acted other  provisions  which  distinctly  recog- 
nized the  practice,  which  had  so  long  existed, 
of  carrying  county  indebtedness  In  the  shape 
of  wai-rants,  and  paying  thorn  in  the  order  of 
their  issue  or  presentation,  as  above  stated. 
It  cannot  be  presumed  that  the  legislature 
which  directly  recognized  such  a  practice 
could  have  Intended  such  a  radical  departure 
therefrom.  The  presumption  to  the  contrary 
could  be  overcome  only  by  language  much 
more  emphatic  and  unequivocal  than  that  of 
the  provision  under  consideration. 
But  It  is  claimed  on  the  part  of  the  appel- 
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lauts  that  the  general  Btatotory  pioTlBions 
which  require  warrants  to  be  paid  In  the  order 
of  their  issue  can  be  given  forces  eren  although 
the  constmction  contended  for  by  appellants 
is  adopted.  They  say  it  should  be  held  that, 
when  the  legislature  proylded  that  warrants 
should  be  paid  in  the  order  of  their  issue,  it 
was  meant  that  those  of  each  fiscal  year 
should  be  so  paid.  Words  not  in  the  statute 
would  have  to  be  understood  as  having  been 
intended  to  authorise  this  constmction  of  this 
provision,  if  unafTected  by  any  considerations 
not  contained  in  the  law  itself;  and  when 
oonstrued  in  the  light  of  the  practice  (known 
to  the  legislature)  of  treating  all  the  out- 
standing warrants  as  a  itingle  class,  in  de- 
termining the  question  of  priority,  it  ia  im- 
possible to  presume  tliat  the  legislature  in- 
tended by  the  language  used  that,  in  deter- 
mining such  priority,  they  should  be  divided 
Into  classes  covering  the  several  fiscal  years 
In  which  they  were  issued.  Some  cases  have 
been  cited  on  the  part  of  the  appellants  which 
seem  to  support  their  contention.  But,  when 
they  are  examined  in  the  light  of  the  consti- 
tntional  and  statutory  provisions  existing  is 
the  states  In  which  they  were  decided,  thej 
furnish  such  contention  little,  if  any,  support. 
Two  cases  from  the  state  of  California  are 
relied  upon,— tliat  of  Oas  Co.  v.  Brickwedel, 
62  Cal.  641,  and  Shaw  v.  Statler,  74  Cal.  258, 
15  Pac.  833.  In  each  of  these  cases  it  was 
held  that  the  funds  derived  from  a  certain 
tax  could  be  used  only  in  payment  of  the 
expenses  for  the  ensuing  year;  and,  if  the 
provisions  of  the  constitution  and  laws  of 
California  had  been  similar  to  ours,  these 
cases  would  be  of  great  weight  But  they 
were  so  dissimilar  that,  to  our  mind,  they  are 
entitled  to  no  weight  at  all,  under  the  condi- 
tions existing  here.  Under  the  constitnti<ta 
and  laws  of  that  state,  counties  were  not 
authorized  to  incur  an  indebtedness  exceed- 
ing in  any  year  the  income  and  revenue  pro- 
vided for  such  year.  This  being  so.  It  could 
well  be  held  that  it  was  the  intention  that 
each  year  must  take  care  of  itself,  tliat  there 
would  be  no  debt  carried  by  the  countlea, 
and  that  the  expmses  for  the  ensuing  year 
were  alone  to  be  provided  for.  Prior  to  the 
decision  of  these  coses,  the  supreme  court  of 
California  had,  under  provisions  substan- 
tially the  same  as  ours,  held  directly  contrary 
to  what  was  held  in  the  cases  above  cited. 
See  TUylor  v.  Brooks,  5  Cal.  332,  and  McCall 
V.  Harris,  6  CaL  281.  And  in  a  case  decided 
subsequently  the  supreme  court  of  that  state, 
when  six  of  its  Judges  were  sitting  together, 
substantially  disapproved  of  the  doc-trine 
therein  announced,  and  stated  that  if  It  was 
a  new  question  they  should  probably  come  to 
a  contr&ry  conclusion,  and  only  allowed  such 
doctrine  to  stand  by  force  of  the  rule  of  stare 
decisis.  See  Schwarts  v.  Wilson,  75  Cal. 
502,  17  Pac.  449.  The  fact  that,  under  the 
constitutional  and  statutory  provisions  In 
force  in  California,  there  was  the  least  doubt 
■s  to  the  rightfulness  of  the  construction  eon 


tended  for,  fturnishes  the  highest  anthorlty 
for  its  absblnte  denial  under  those  in  force 
here.  A  careful  examination  of  the  other 
cases  cited  will  show  that  the  provisions  con- 
strued are  so  unlike  ours  that  they  can  have 
little  or  no  force  here. 

The  appellants  have  sought  to  meet  the 
argument  against  their  position,  growing  out 
of  the  condition  in  which  those  would  be 
left  who  held  warrants  npon  the  difTerent 
county  treasurers  if  the  construction  contend- 
ed for  by  them  were  adopted,  by  referring  to 
the  funding  law  which  It  was  understood  bad 
be«i  adopted  by  the  legislature  of  1895.  We 
do  not  deem  it  propw  to  go  into  an  investiga- 
tion of  this  statute.  It  could  furnish  no  aid 
in  determining  what  was  in  the  mind  of  the 
legislature  of  1893  when  -it  passed  the  law 
uhder  consideration.  Id  our  opinion,  the  su- 
perior court  arrived  at  the  proper  conclusion, 
and  its  Judgmmt  will  be  affirmed. 

AMDSBS  and  GORDON,  JJ^  ooncn. 


ai  Wash.  MOI 
8CHOLPP  V.  FORREST,  Commissioner  of 
Public  Lands,  et  al. 

(Supreme  Court  of  Wasbbigton.     April  19, 
1895.) 

EXOAVATIOH    or    WaTIBWAT    —    CoimtAOT    WITI. 

Btatk— VALiDirr  —  CBHTinoATX  or  Pakt  Pbb- 

roKMAKCE— DOTIES  0»  LaND  COHMISSIOSIR. 

1.  A  contract  with  the  state  for  the  excava- 
tion of  a  waterway,  which  contains  all  the  re- 
quirements of  Sesa.  Laws  1893,  p.  241,  prorid 
ing  for  such  contracts,  and  giving  contractors 
liens  upon  the  tide  and  ahore  lands  belonging  to 
the  Btate,  la  not  rendered  invalid  by  a  provision 
apportioning  such  liens  in  a  manner  different 
from  that  prescrilied  by  the  statnte. 

2.  Sees.  Laws  1898,  p.  241,  prescribing  the 
manner  in  which  waterways  may  be  excavatpil 
by  private  contract,  authorizes  their  excavation 
through  lands  not  belonging  to  the  state,  with  thr 
approval  of  the  harlmr  line  commission,  when,  in 
the  judgment  of  the  commissioner  of  publii 
lands,  they  will  promote  the  interests  of^  com 
merce. 

3.  Tlie  fact  that  the  state,  after  having  con 
traeted  with  certain  parties  for  the  excavation 
of  a  waterway,  executed  a  second  contract  with 
the  same  parties  to  excavate  mnterial  from  th<> 
same  waterway,  to  be  used  in  filling  and  raising 
above  high  tide  lands  not  named  in  the  first  con- 
tract, did  not  render  either  contract  invalid. 

4.  It  Is  for  the  commissioner  of  public  land8 
to  determine  when  a  contractor  Is  entitled  to  9 
certificate  to  be  issued  nnder  Act  1893,  whicK 
provides  that,  npoo  the  completion  of  a  pert  of 
the  waterway  capable  of  separate  nse  for  com- 
merce, the  contractor  shall  be  entitled  to  a  cer- 
tificate for  the  cost  of  the  part  bo  completed. 

Appeal  from  superior  court.  King  county; 
J.  W.  Langiey,  Judge. 

Action  by  Frederick  Scbolpp  against  W.  T. 
Forrest,  commissioner  of  public  lands,  and 
the  Seattle  &  Lake  Washington  Waterway 
Company,  a  corporation.  Judgment  for  de- 
fendants, and  plaintlfT  appeals.     Affirmed. 

Struve,  Allen,  Hughes  &  McMicken,  for  ap- 
\  pellant.     W.  C.  Jones,  Atty.  Qen.,  and  J.  F 
Hale,  for  respondents. 
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ANDERS,  J.  On  October  2T,  1894,  the 
state,  by  Its  duly-anthorized  agent,  the  com- 
missioner of  public  lands,  with  the  approval 
of  the  gOTemor,  entered  into  a  contract  with 
Eugene  Semple,  under  and  in  pursuance  of 
an  act  of  the  legislature  of  the  state  of  Wash- 
ington approved  March  9,  1893,  entitled  "An 
act  prescribing  the  ways  in  which  water- 
ways for  the  uses  of  navigation  may  be  exca- 
vated by  private  contract;  providing  for 
liens  upon  tide  and  shore  lands  belonging  to 
the  state;  granting  rights-of-way  across  lands 
belonging  to  the  state"  (Sess.  Laws  1893,  p. 
241),  for  the  excavation  of  a  waterway  from 
the  deep  waters  of  Elliott  Bay  to  Lake  Wash- 
ington, and  with  the  material  taken  there- 
from to  fill  in  and  raise  above  extreme  high 
tide  the  tide  lands  lying  in  front  of  the  city 
of  Seattle,  which  contract  was  on  the  samfe 
day  duly  assigned  to  the  defendant  water- 
way company,  and  is  now  owned  and  held  by 
it  On  February  23,  1895,  the  state  entered 
into  an  additional  contract  with  the  defend- 
ant company,  which  provides  for  the  excava- 
tion of  the  material  from  the  waterways  men- 
tioned and  described  in  the  first  contract,  and 
for  filling  in  and  raising  above  high  tide,  with 
the  material  so  excavated,  certain  tide  lands 
therein  described,  but  not  embraced  in  the 
first  contract  All  of  the  requirements  of  the 
law  necessary  to  authorize  the  execution  of 
the  contracts  were  fully  complied  with  prior 
to  the  execution  thereof,  and  the  bond  re- 
quired by  the  contract  was  duly  executed,  ap- 
proved, and  filed.  These  contracts  were  duly 
recorded  in  the  office  of  the  county  auditor  of 
King  county,  and  by  virtue  thereof  the  wa- 
terway company  claims  a  lien  upon  the  tide 
lands  therein  described.  Pursuant  to  section 
4  of  said  act,  the  commissioner  of  public 
lands  has  adopted  a  form  of  certificate  which 
he  proposes  to  deliver  to  the  defendant  com- 
I)any  upon  completion  of  the  whole  or  any 
portion  of  the  work  provided  for  by  said  con- 
tract, capable  of  separate  use  for  the  pur- 
poses of  navigation,  which  form  of  certificate 
has  been  approved  by  the  attorney  general. 
These  certificates,  when  delivered  and  filed 
in  the  office  of  the  county  auditor  of  the  coun- 
ty in  which  the  lands  are  situated,  will  con- 
stitute a  lien  on  the  lands  described  therein 
In  favor  of  the  holder  thereof,  for  the  amount 
therein  specified,  and  15  per  cent  additional 
thereon,  with  interest  on  said  amount  and 
additional  percentage  at  8  per  cent  per  an- 
num from  date  until  paid.  Tills  action  was 
brought  to  enjohi  and  restrain  the  defendant 
company  from  performing  the  work  com- 
menced and  contemplated  by  it  upon  the  tide 
lands  described  in  the  complaint,  and  from 
trespassing  thereon,  and  to  restrain  the  com- 
missioner of  public  lands  from  issuing  any 
certificates  under  the  contracts  above  men- 
tioned, and  for  a  decree  discharging  and  free- 
ing said  lands  from  the  alleged  cloud  caused 
by  the  execution  and  recording  of  said  con- 
tracts. The  superior  court  denied  the  relief 
prayed  for  In  whole  and  in  part,  and  gave 


judgment  In  favor  of  the  defendants,  from 
which  the  plaintiff  appeals. 

None  of  the  facts  alleged  in  the  complaint 
were  denied  in  the  answer,  and  It  is  conceded 
that,  if  the  conclusions  of  law  deduced  there- 
from by  the  trial  court  are  correct,  the  Judg- 
ment and  decree  must  be  affirmed.  In  addi- 
tion to  the  facts  already  stated,  it  appears 
from  the  complaint,  as  well  as  from  the  find- 
ings of  fact,  that  the  pialntilT  is  entitled,  un- 
der the  law,  to  a  preference  right  of  pur- 
chase, and  that  he  has  duly  and  legally  ap- 
plied to  purchase,  from  the  state,  the  tide 
lands  described  in  his  complaint  and  has 
filed  such  application  with  the  commissioner 
of  public  lands.  It  also  appears  that  the  de- 
fendant corporation  has  entered  upon  these 
lands,  and  has  commenced  work,  under  and 
by  virtue  of  the  said  contract,  with  the  In- 
tention and  for  the  purpose  of  filling  in  said 
lands  and  raising  them  above  high  tide,  and 
will,  unless  restrained  by  the  court,  fill  and 
raise  said  lands  at>ove  high  tide,  and  claim 
a  lien  thereon  for  the  cost  of  filling  the  same, 
as  provided  for  in  said  contracts.  And  it 
further  appears  that  the  commissioner  of  pub- 
lic lands  will,  unless  restrained  by  the  court, 
upon  application  therefor  by  the  defendant 
corporation,  issue  his  certificate  for  the  cost 
of  filling  said  lands,  and  raising  them  above 
high  tide,  under  and  by  virtue  of  said  con- 
tract; and  that  the  said  defendant- will  file 
such  certificate  in  the  office  of  the  auditor  of 
King  county,  Wash.,  and  claim  a  lien  upon 
the  lands  so  filled  In  and  raised;  and  that 
the  said  defendant  will  issue  said  certificate 
in  the  form  and  at  the  times  set  forth  in  the 
complaint 

The  only  question  to  be  determined  on  this 
appeal  is  whether  the  contracts  and  the  cer- 
tificate prc^osed  to  be  issued  thereunder  are 
in  accordance  with  the  provisions  of  the  stat- 
ute. The  learned  counsel  for  appellant  claim 
that  the  contracts  in  question  are  in^ectual 
and  void,  because  (1)  they  contain  a  provi- 
sion which  is  contrary  to  the  rule  laid  down 
by  the  law  with  reference  to  the  manner  of 
apportioning  liens  among  the  several  owners 
of  land  covered  by  a  certificate  issued  under 
the  contracts  and  the  law;  (2)  because  the 
first  contract  entered  into  contains  a  provision 
for  the  excavation  of  a  waterway  through  the 
high  lands  between  the  head  of  Elliott  Bay 
and  Lake  Washington;  and  (3)  because  the 
last  contract  provides  for  tbe  excavation  of 
material  from  the  same  waterways  described 
in  the  first 

The  provision  of  the  contracts  which  It  is 
claimed  invalidates  them  fs  as  follows:  "In 
apportlonmg  the  cost  of  such  work  to  any 
lot  or  parcel  of  land  to  which  any  person  or 
corporation  has  a  pre-emption  right  "bf  pur- 
chase, the  cost  of  the  bulkhead  shall  be  ap- 
portioned to  the  several  lots  Inclosed  within 
and  protected  by  such  bulkhead,  in  such  pro- 
portion as  the  area  of  such  lot  or  x>arcel  bears 
to  the  entire  area  inclosed  within  such  bulk- 
head.   But  the  charge  against  any  lot  or  par 
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eel  for  filling  In  shall  be  in  such  proportion 
to  the  entire  cost  of  the  work  of  filling  In  as 
the  number  of  cubic  yards  required  to  fill  in 
such  lot  bears  to  the  entire  number  of  yards 
required  for  the  filling  in  of  the  entire  area 
Included  within  any  bullihead."  The  rule  of 
apportionment  prescribed  by  the  aforesaid 
act  reads  as  follows:  "Such  lien  shall  not  be 
In  solldo,  and  upon  the  sale  by  the  state  to 
any  person,  or  by  any  owner  claiming  under 
the  State  to  any  other  person,  of  any  of  the 
tide  and  shore  lands  specified  in  such  certifi- 
cate, the  Hen  herein  granted  may  be  dischar- 
ged as  herelnbelow  provided,  as  to  any  snch 
part  of  said  lands,  seimrately  granted  or  own- 
ed, up<Hi  the  payment  of  snch  part  of  the 
amount  for  which  the  Hen  upon  the  lands  was 
j^ven  in  the  first  Instance  as  shall  bear  the 
same  proportion  to  said  whole  amount  which 
the  area  of  such  separate  part  of  said  lands 
bears  to  the  area  of  the  whole  thereof."  It 
will  be  seen  that  this  prorlsion  of  the  con- 
tracts Is  at  variance  with  the  law;  and,  this 
being  so,  the  question  Is,  what  Is  the  effect 
upon  the  contracts,  if  any,  of  such  provision? 
An  examhiatlon  of  the  law  and  the  contracts 
discloses  that  all  of  the  conditions  and  provi- 
sions which  the  statute  requires  are  contain- 
ed In  the  contracts,  exclusive  of  the  provi- 
sions objected  to,  and  the  trial  court  held  that 
such  provision  is  without  any  force  or  effect 
whatever,  and  that  It  should  be  treated  as 
mere  surplusage.  The  learned  counsel  for  re- 
spondentB  Insists  that  the  conclusion  of  the 
court  was  right,  and  we  are  Inclined  to  agree 
with  him.  The  law  itself  provides  the  man- 
ner in  which  the  liens  shall  be  apportioned, 
and  bow  they  may  be  paid  and  discharged, 
and  these  matters  are  therefore  not  the  sub- 
ject of  contract  The  amount  and  .character 
of  the  work  to  be  performed,  the  manner  and 
time  of  doing  it,  and  the  price  to  be  paid,  are 
all  subjects  of  stipulation  between  the  parties 
to  the  contract;  but  the  manner  In  which  the 
resulting  liens  are  to  be  apportioned,  being 
fixed  specifically  by  the  law  governing  the 
contracts,  is  lncori>orated  into  the  contracts, 
and  becomes  a  part  thereof,  whether  men- 
tioned or  not.  It  is  admitted  by  appellant 
that  these  contracts  contain  all  that  the  law 
requires  them  to  contain,  irrespective  of  the 
objectionable  provision;  and,  that  behig  true, 
we  perceive  no  foundation  for  his  contention 
that  they  are  illegal  and  void  by  reason  of 
such  provision. 

As  to  the  second  point  made  by  appellant, 
that  the  law  does  not  contemplate  the  letting 
of  contracts  for  excavating  waterways  through 
any  lands  other  than  tide  lands,  we  are  led 
to  the  conclusion,  by  a  careful  examination 
of  the  act  under  which  the  contracts  were 
executed,  that  appellant's  position  is  not  tena- 
ble. Section  1  of  that  act  provides  that  "the 
commissioner  of  public  lands  of  the  state  of 
Washington  may,  when  in  his  Judgment  the 
interests  of  commerce  would  be  subserved 
thereby,  enter  into  contract  with  any  person 
or  persons,  or  incorporated  companies  doing 


business  in  the  state  of  Washington,  for  the 
excavation  at  any  waterway  or  waterways 
through  any  lands  belonging  to  the  state  of 
Washington,  or  to  any  citizen  or  corporation 
of  said  state,"  etc.  Said  act  further  provides, 
in  section  2,  "that  when  harbor  lines  and  wa- 
terways hare  been  established  by  the  harbor 
line  commission  of  the  state,  no  other  water- 
ways shall  be  excavated  except  the  water- 
ways exhibited  on  the  final  maps  of  said  har- 
bor line  commission,  except  with  the  c<Hisent 
and  approval  of  such  harbor  line  commission; 
and  where  no  harbor  Unes  and  waterways 
have  been  so  established  then  the  plan  men- 
tioned In  said  contract  must,  before  being 
adopted  by  said  commissioner,  be  submitted 
to  and  approved  by  the  harbor  line  conunls- 
slon."  And  this  further  provision  Is  found 
In  section  0  of  said  act:  "All  waterways  ex- 
cavated through  any  tide  or  shore  lands  be- 
longing to  the  state  of  Washtagton  by  virtue 
of  the  provisions  of  this  act,  so  far  as  they  run 
through  said  tide  or  shore  lands,  are  hereby 
declared  to  be  public  waterways,  free  to  all 
citizens  upon  equal  terms,  and  subject  to  the 
Jurisdiction  of  the  proper  authorities,  as  pro- 
vided by  law."  From  these  provisions  it 
seems  clear  that  it  was  the  Intention  of  the 
legislature  to  authorize  contracts  for  exca- 
vating waterways  through  lands  not  owned 
by  the  state,  to  be  entered  Into  by  the  com- 
missioner of  public  lands,  with  the  consent 
and  approval  of  the  harbor  line  commission. 
The  record  shows  that  this  consent  and  ap- 
proval have  been  obtained,  and  we  therefore 
think  that  the  contracts  under  consideration 
properly  Include  that  portion  of  the  water- 
ways therein  mentioned  which  extends 
through  the  high  lands  between  Elliott  Bay 
and  Lake  Washington.  We  are  not  prepared 
to  say,  in  opposition  to  the  opinion  of  the 
commissioner  of  public  lands,  that  snch  a 
waterway  would  not  subserve  the  Interests 
of  ccMumerce,  and,  if  It  will,  it  Is  certainly 
such  as  Is  contemplated  by  law.  Nor  do  we 
think  that  the  fact  that  both  of  these  con- 
tracts embrace  the  same  waterways  Invali- 
dates either.  They  are  both  between  the 
same  parties,  refer  to  the  same  subject-mat- 
ter, and  relate  to  the  same  public  Improve- 
ment; and  the  latter  merely  enlarged  the 
scope  of  the  former,  without  otherwise  affect- 
ing it  In  effect  they  both  constitute  but 
one  contract. 

It  is  next  objected  that  the  form  of  the 
certificate  which  has  "been  adopted  by  the 
commissioner  of  public  lands,  to  be  issued 
to  the  contracting  parties  upon  proof  of  their 
having  complied  with  the  requirements  of 
the  contract  and  the  law,  does  not  conform  to 
the  requirements  of  the  act  in  question.  All 
we  need  say  upon  this  proposition  is  that  an 
examination  of  the  certificate  set  forth  in  tha 
record  convinces  ns  that  It  is  in  all  respects 
in  conformity  with  the  law  under  which  It 
was  prepared. 

Lastly,  It  is  insisted  that  the  plan  adopted 
by  the  commissioner  for  Issuing  his  certifi- 
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cates  is  not  warranted  by  law.  It  appears 
that  the  waterway  company  proposes  to  ex- 
cavate the  waterways  described  In  the  con- 
tracts by  excavating  material  from  the  deep 
water  end,  and  also  from  the  end  next  to  the^ 
upland;  and,  when  It  has  filled  a  portion  or 
portions  of  the  tide  lands  described  In  the 
contracts,  it  will  then  apply  to  the  commis- 
sioner of  public  lands  for  a  certificate  or  cer- 
tificates in  the  form  adopted  by  him,  embra- 
clng  the  whole  or  a  part  of  the  lands  so  filled, 
and  the  commissioner  will  then  issue  such 
certificate  or  certificates  covering  the  whole 
or  any  part  of  the  tide  lands  so  filled.  The 
law  provides  that  the  commissioner,  upon 
completion  of  the  work  provided  for  by  the 
contracts,  or  any  part  thereof,  capable  of  sepa- 
rate use  for  the  purposes  of  commerce,  shall 
issue  his  certificate  to  the  contracting  parties 
or  their  assigns.  This  would  clearly  seem 
to  contemplate  that  such  contracting  parties 
may  ask  for  and  receive  certificates  for  the 
cost  of  such  part  of  the  work  as  may  have 
been  performed  in  accordance  with  their  con- 
tracts, provided  that  such  part  Is  capable  of 
separate  use  for  the  purposes  of  commerce, 
without  waiting  for  the  completion  of  the  whole 
work.  The  law  vests  the  commissioner  with 
the  duty  and  discretion  of  determining  when 
be  shall  issue  his  certificates,  and  we  do  not 
see  anything  in  the  plan  proposed  which  au- 
thorizes us  to  say  that  it  ia  not  within  his 
discretion.  We  cannot  presume  that  be  will 
either  violate  the  law  or  abuse  the  discretion- 
ary power  vested  in  him.  Before  the  water- 
way company  can  rightfully  claim  a  certifi- 
cate under  the  law  and  Its  contract.  It  must 
create  the  waterway  therein  mentioned,  or  a 
portion  thereof  capable  of  use  as  such;  and 
until,  at  least,  a  portion  of  the  lands  Included 
In  the  contract  are  filled,  there  is  nothing  to 
which  the  lien  which  is  provided  for  by  the 
statute  can  attach.  But,  as  we  have  intimated 
already,  it  is  the  province  of  the  commissioner 
of  public  lands  to  determine,  in  the  first  in- 
stance, when  a  certificate  lias  been  earned. 
The  Judgment  is  affirmed. 


J.,  and  GORDON  and  SCOTT, 


HOYT,  C. 
JJ.,  concur. 

(11  Wash.  686) 

CHERRY  rt  al.  v.  WESTERN  WASHING- 
TON INDUSTRIAL  EXPO- 
SITION CO.  et  al. 
(Supreme  Court  of  Waghington.     April  13, 
1895.) 

Is/DNOTios  —  Bond  —  Lies  of  JcnoMENT — Ap- 
poiNTMiijiT  OP  Receiver— Effect. 

1.  Code  Proc.  J  273,  providing  that  no  injunc- 
tion shall  be  grauted  until  the  petitioning  party 
shall  enter  into  a  bond,  applies  to  a  petition  by  a 
receiver. 

2.  Where  a  judgment  Is  a  lien  on  the  proper- 
ty of  a  corporation,  and  the  proooodinjfs  leading 
10  the  sale  are  regular,  the  fact  tliat  a  receiver  is 
appointed  prior  to  Buch  sale  does  not  divest  any 
right  acquired  therounder,  and  the  purchaser  was 
entitled  to  a  deed  from  the  sheriff. 

3.  Where  a  receiver  seeks  to  cancel  a  cer- 


tificate of  sale  under  execution  held  by  one  not 
a  party  to  the  receivership  proceedings,  he  must 
bring  an  independent  action  therefor. 

4.  Where  one  has  acquired  a  jnclsment  lien 
on  the  property  of  an  insolvent  corporation,  bis 
rights  thereunder  will  not  be  affected  by  the  sub- 
sequent appointment  of  a  receiver  before  execu- 
tion has  been  levied. 

Appeal  from  superior  court.  Pierce  county; 
W.  H.  Pritchard,  Judge. 

Appeal  by  the  Clark-Blatchly  Company, 
judgment  creditor  of  the  Western  Wasbing- 
ton  Industrial  Exposition  Company,  from  a 
decree  rendered  on  the  application  of  Cbarlee 
A.  Murray,  appointed  receiver  of  the  exposi- 
tion company  in  the  suit  of  Cherry  &  Parkes 
against  it,  canceling  a  certificate  of  sale,  and 
restraining  the  sheriff  from  issuing  a  deed 
thereon.    Reversed. 

Hozie,  Bogle  &  Richardson,  for  appellant 

ANDERS,  J.  The  Clark-Blatchly"  Compa- 
ny, appellant,  recovered  a  judgment  in  the 
superior  court  of  Pierce  county  against  the 
Western  Washington  Industrial  Exposition 
Company  for  $1,148.86,  which  was  duly  filed, 
and  became  a  lien  on  the  defendant's  prop- 
erty. Execution  regularly  Issued  on  this 
judgment,  and  was  levied  by  the  sheriff  on 
the  Interest  of  the  defendant  in  blocks  3712 
and  3713  In  the  city  of  Tacoma.  and  the  prop- 
erty was  advertised  for  sale,  and  sold  there- 
under on  March  27,  1893,  when  appellant  be- 
came the  purchaser  In  satisfaction  of  its  judg- 
ment A  certificate  of  purchase  was  properly 
Issued  to  the  purchaser,  and  on  the  2d  day 
of  September,  1893,  the  sale  was  confirmed  by 
the  superior  court.  On  May  3,  181)4,  one 
Charles  A.  Murray,  as  receiver  of  the  West- 
ern Washington  Industrial  Exposition  Com- 
pany, appointed  In  the  cause  of  Cherry  & 
Parkes  against  the  Western  Washington  In- 
dustrial Exposition  Company,  filed  a  petition 
in  that  cause,  asking  that  the  sheriff  be  re- 
strained from  issuing  a  deed  to  appellant 
and  that  appellant  be  cited  to  show  cause 
why  the  certificate  of  sale  should  not  be  can- 
celed and  annulled.  This  petition  alleges,  as 
the  ground  for  relief  asked,  that  the  sale  was 
made  after  the  appointment  of  this  receiver, 
and  after  he  had  duly  qualified  and  taken  po»- 
session  of  the  property  of  said  defendant  but 
admits  that  the  execution  Issued  and  ^'as  lev- 
ied by  the  sheriff  prior  to  the  appointment  of 
the  receiver.  On  filing  the  petition,  the  court 
without  notice  to  the  appellant,  and  without 
bond  from  the  receiver,  granted  the  restrain- 
ing order,  and  ordered  the  citation  to  issue 
as  prayed.  Apjiellnnt  thereupon  appeared,  and 
moved  the  court  to  revoke  and  set  aside  this 
order,  because  it  was  made  ex  parte,  and 
without  bond  being  required.  This  motloii 
was  overruled,  and  the  appellant  then  de- 
murred to  the  petition;  and,  its  demurrer  hav- 
ing been  overruled,  it  answered,  alleging  tbat 
Its  judgment  levy,  and  advertisement  of  sale 
preceded  the  appointment  of  the  receiver; 
that  it  was  not  a  party  to  the  proceedings  In 
wbicb  the  receiver  was  appointed;   tbat  the 
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sheriff  took  possession  of  this  property  under 
his  levy  prior  to  the  appointment  of  the  re- 
ceiver; that  the  sale  was  regularly  made  and 
confirmed  by  the  court;  and  claiming  that  It 
was  legally  entitled  to  a  deed  from  the  sheriff. 
The  receiver  denrarrcd  to  this  answer,  on  the 
ground  that  the  answer  did  not  show  any  de- 
fense to  the  petition,  nor  any  right  to  the  cer- 
tificate of  sale  or  deed.  The  court  sustained 
this  demurrer,  and,  the  Clark-Blatchly  Com- 
pany declining  .to  plead  further,  a  final  decree 
was  entered,  canceling  the  certificate  of  sale, 
and  perpetually  enjoining  the  sheriff  from  Is- 
suing a  deed  to  appellant.  From  this  decree 
this  appeal  is  prosecuted,  and  appellant  as- 
signs these  several  mlings  of  the  court  as 
error. 

Our  statute  provides  that  restraining  orders 
may  be  granted  without  notice  to  the  oppo- 
site party  in  cases  of  emergency,  to  be  shown 
by  the  complaint  Code  Proc.  S  270.  But  It 
is  insisted  by  appellant  that  no  such  emer- 
gency as  the  statute  contemplates  to  Justify 
an  ex  parte  order  was  shown,  and  that,  even 
If  the  showing  was  sufficient,  the  court  should 
have  withheld  the  order  until  a  proper  bond 
was  given  by  the  receiver.  Section  273,  Id., 
provides  that  "no  injunction  or  restraining 
order  shall  be  granted  until  the  party  asking 
it  shall  enter  into  a  bond,  in  such  sum  as 
shall  be  fixed  by  the  court  or  judge  granting 
the  order,  with  surety  to  the  satisfaction  of 
the  clerk  of  the  superior  court,  to  the  adverse 
party  affected  thereby,  conditioned  to  pay  all 
damages  and  costs  which  may  accrue  by  rea- 
son of  the  Injunction  or  restraining  order"; 
and  that  this  provision  applies  to  temporary 
restraining  orders  is  made  certain  by  the  lan- 
guage used  in  the  succeeding  section.  From 
these  provisions  it  follows  that  the  receiver 
should  have  been  required  to  give  bond,  un- 
less he  was  entitled  to  immunity  therefrom 
by  virtue  of  his  office;  and  we  do  not  think, 
that  the  fact  that  be  was  a  receiver  conferred 
upon  him  any  privilege  not  accorded  to  other 
suitors.  In  proceedings  against  a  stranger  to 
the  action  in  which  he  was  appointed,  a  re- 
ceiver must  conform  to  the  requirements  of 
the  law  applicable  thereto.  He  must  com- 
mence his  action  by  the  same  process  that 
others  are  required  to  employ,  and  must  com- 
ply with  all  conditions  Imposed  upon  other 
persons  who  seek  similar  relief.  The  receiv- 
er In  this  instance  not  only  should  have  given 
bond  as  provided  by  law,  but  he  should  also 
have  commenced  an  independent  action 
against  this  appellant  to  cancel  the  certificate 
of  sale. 

It  is  not  alleged  that  either  the  sheriff  or 
appellant  took  any  property  from  the  pos- 
session of  the  receiver  which  was  rightfully 
In  his  possession,  or  In  any  way  impeded  or 
hindered  him  In  the  discharge  of  his  duties; 
and,  under  such  circumstances,  appellant 
could  not  properly  be  made  a  party  to  the  re- 
ceivership proceedings,  and  subject  to  the  or- 
der of  the  court,  simply  by  filing  a  petition 
therein.   Not  having  been  a  party  thereto.  Its 


rights  should  not  have  been  determined  or  in- 
quired Into  in  that  action.  Beach,  Rec.  §  665; 
Andrews  v.  Paschen,  67  Wis.  413,  30  N.  W. 
712;  Receiver  of  State  Bank  of  New  Bruns- 
wick V.  PtaBt  Nat  Bank  of  Plalnfleld,  34  N.  J. 
Eq.  490. 

Nor  did  the  fact  that  the  receiver  was  ap- 
pointed before  the  sale  was  made  divest  the 
api)ellant  of  any  right  it  had  acquired  there- 
under. It  Is  admitted  by  the  pleadings  that 
the  judgment  recovered  by  appellant  and  the 
levy  of  the  execution  under  which  the  prop- 
erty was  sold  preceded  the  appointment  of  the 
receive.  It  Is  also  admitted  that  the  judg- 
ment was  a  lien  on  the  real  estate  of  the  de- 
fendant; and.  If  appellant  had  had  no  other 
right  In  or  to  the  property  In  question  than 
that  dependent  upon  Its  judgment  lien,  such 
right  would  not  Imve  been  affected  by  the 
appointment  of  the' receiver.  Under  such  cir- 
cumstances. It  could  have  lawfully  proceeded, 
notwithstanding  any  claim  of  the  receiver,  to 
make  Its  debt  by  execution,  levy,  and  sale  of 
defendant's  property.  1  Black,  Judgm.  $  475. 
And  this  court  held  in  State  v.  Superior  Court 
of  Spokane  Co.,  7  Wash.  77,  34  Pac.  431, 
that,  where  a  creditor  has  attached  property, 
the  court  has  no  authority  to  direct  a  receiver 
appointed  in  an  action  other  than  the  attach- 
ment suit  to  take  possession  of  the  attached 
property,  as  the  attachment  creditor  has  not 
only  the  right  to  have  his  debt  paid  out  of 
the  proceeds  of  such  property,  but  to  have 
the  sheriff  retain  It  Intact  in  the  meantime. 
The  same  doctrine  was  again  announced  In 
State  V.  Superior  Court  of  Chehalls  Co.,  8 
Wash.  210,  35  Pac.  1087.  But  where  the  Hen 
will  still  be  preserved,  the  receiver  may  be  al- 
lowed, under  some  circumstances,  to  take  pos- 
session of  .  the  property  thereby  affected. 
State  V.  Superior  Court  of  King  Co.  (Wash.) 
39  Pac.  244. 

It  Is  not  claimed  or  suggested  that  there 
was  any  irregularity  in  the  proceedings  which 
culminated  In  the  sale,  and  our  conclusion  is 
that  upon  the  showing  made,  the  appellant 
is  entitled  to  a  deed  from  the  sheriff.  The 
judgment  is  reversed,  and  the  cause  remand- 
ed, with  directions  to  dismiss  the  petition. 

HOYT,  C.  J.,  and  GORDON,  3.,  concur. 


(U  Wash.  632) 

KAUFMAN  et  ux.  v.  TACOMA.  O.  &  G.  H. 

R.  CO. 

(Supreme  Court  of  Washugton.    April  17, 

1895.) 

COKSTKCCTION  OF  RAILKOAD  IK   BtKEBT — DaHAQB 
TO  A.BUTTINQ  OWXER— RiOHT  TO  OFF- 
SET Benetits. 

1.  One  who  acquiesces  in  the  taking  and 
grading  for  railroad  pnrpoaea  of  .a  c'ty  street  on 
which  his  property  abuts  waives  his  right  to 
have  bis  damages  paid  in  advance  of  the  taking. 

2.  A  railroad  company  which  procures  a 
grant  from  a  city  to  lay  its  tracks  on  certain 
streets  is  liable  for  damage  resultiog  to  abutting 
property  owners,  though  the  grant  fails  to  so 
provide. 
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3.  Under  the  constltutioaal  proTision  that 
damages  3hall  be  assessed  for  taking  or  dama- 
ging private  property,  irrespective  of  benefits,  ex- 
cept in  the  case  of  municipal  corporations,  and 
a  proviBion  of  a  city  cliarter  that  benefits  aris- 
ing from  the  grading  or  improvement  of  streets 
shall  be  assessed  against  the  contignous  proper- 
ty, a  railroad  company  which  grades  a  street, 
by  anthority  of  tlie  city,  for  the  purpose  of  lay- 
ing its  road  thereon,  may  offset  the  benefits 
against  the  damages  resulting  to  an  abutting 
property  owner. 

4.  In  an  action  to  recover  for  damage  sus- 
tained by  an  abutting  property  owner  from  the 
grading  of  a  street  for  railroad  purposes  by  au- 
thority of  the  city,  it  is  immaterial  whether  the 
fee  to  the  street  is  in  the  city  or  the  owner. 

5.  The  city  is  not  a  necessary  party  defend- 
ant to  an  action  by  an  abutting  owner  for  dam- 
age caused  by  the  grading  of  a  street  by  a  rail- 
road company  nnder  authority  of  the  city. 

6.  A  railroad  company  is  primarily  liable 
for  damage  resulting  to  an  abutting  property 
owner  from  the  running  of  its  trains  over  a 
street,  though  it  operates  itft  road  by  authority 
of  the  city. 

7.  In  an  action  by  an  abutting  owner  for 
damages  for  construction  of  a  railroiid  in  a 
street,  special  damages  for  building  a  bridge,  mak- 
ing changes  in  sewer  connections,  and  filling  in 
a  lot,  not  having  been  specially  pleaded,  cannot 
be  recovered. 

Dunbar,  J.,  dissenting. 

Appeal  from  superior  conrt,  Thurston  county; 
W.  H.  Pritchard.  Judge. 

Action  by  G.  Kaufman  and  wife  against  the 
Tacoma,  Olympia  &  Gray's  Harbor  Railroad 
Company.  From  a  judgment  for  plaintiffs,  de- 
fendant appeals.    Reversed. 

Ashton  &  Chapman,  for  appellant  John  B. 
Mitchell,  for  respondents. 

SCOTT,  J.  The  plaintiffs  were  owners  of  a 
certain  tract  of  land  abutting  on  Seventh  street, 
in  the  city  of  Olympia,  and  had  a  residence 
thereon;  and  they  brought  this  action  for  dam- 
ages, against  the  defendant,  for  constructing 'its 
line  of  railway  along  said  street.  The  grounds 
of  damages  alleged  are,  in  substantc,  thdt  the 
defendant  cut  a  deep  tnnnel  along  said  street, 
adjacent  to  the  plaintiffs'  premises,  and  con- 
structed a  railway  through  the  same,  and  cov- 
ered the  said  tunnel  with  timbers  and  plank,  for 
•the  purpose  of  making  a  roadway  along  said 
Seventh  street  for  public  travel,  thereby  raising 
the  grade  of  said  street  several  feet  above  the 
grade  that  had  been  previously  established  by 
the  city  of  Olympia,  and  leaving  plaintiffs'  lots 
at  a  depth  of  several  feet  below  toe  top  of  said 
covered  way,  and  that,  in  the  running  of  trains 
through  said  tunnel,  great  quantities  of  smoke 
and  sparks  from  the  engines  nre  thrown  off,  and 
that  the  noise  produced  by  the  trains  is  very 
great,  whereby  the  residence  of  the  plaintiffs  is 
endangered,  and  rendered  unsafe  and  uncom- 
fortable, and  the  value  of  their  said  property 
greatly  impaired  and  lessened.  The  defendant 
answered,  denying  certain  of  the  material  mat- 
ters alleged  in  the  complaint,  and  pleaded,  by 
way  of  an  affirmative  defense,  that  it  was  a 
railroad  corporation  duly  organized  under  the 
laws  of  this  state;  that  the  city  of  Olympia  was 
and  is  n  municipal  corporation  created  and  exist- 
ing under  nnd  by  virtue  of  an  act  of  the  legis- 
lature of  the  territory  (now  state)  of  Washing- 
ton, entitled  "An  act  incorporating  the  city  of 
Olympia,"  approved  November  28,  1S.83.  and  un- 
der and  by  virtue  of  the  laws  of  said  state, — 
and,  among  other  things,  alleged  that  the  city  of 
Olympia  had  granted  to  the  defendant  the  right 
to  construct,  equip,  maintain,  and  operate  its 
line  of  railroad  over,  along,  through,  across,  and 
nnder  rrrtnin  streets  and  alleys  in  said  city, 
which  included  the  street  in  controversy,  and 


that  the  defendant  bad  In  all  respects  complied 
with  the  terms  and  conditions  of  said  ordinance, 
and  that  by  the  construction  and  maintenance 
of  the  roadway,  and  the  construction  of  said 
tunnel,  the  plaintiffs'  property  had  been  drained, 
and  otherwise  greatly  benefited.  A  demurrer 
was  interposed  to  this  alfirmative  defense,  which 
was  sustained  by  the  court.  A  trial  was  had, 
and  verdict  and  judgment  rendered  for  the 
plaintiffs,  from  which  the  defendant  has  ap- 
pealed. 

It  is  contended  that  the  conrt  erred  in  sustain- 
ing the  demurrer  to  this  affirmative  defense. 
By  section  5  of  its  charter,  the  "city  of  Olympia 
was  granted  exclusive  control  of  all  streets  with- 
in its  limits.  By  section  10  it  was  empowered 
to  authorize  or  prevent  the  location  and  laying 
down  of  railway  tracks  and  street  railways  on 
all  streets,  alleys,  and  public  places;  and  this 
and  other  sections  of  the  charter  authorized  the 
city,  in  case  of  the  grading  or  improvement  of 
streets,  to  assess  the  benefits  against  the  con- 
tiguous property.  The  railroad  was  construct- 
ed after  the  adoption  of  the  state  constitution, 
which  provides  that  damages  shall  be  assessed 
for  taking  or  damaging  private  property,  irre- 
spective of  benefits,  except  in  the  case  of  mu- 
mcipal  corjjorations.  If  the  railroad  company 
had  appropriated  or  damaged  any  land  of  the 
respondents.  It  could  not  have  offset  any  bene- 
fits accruing  to  them;  but  in  case  the  city  should 
change  the  grade  of,  or  improve,  a  street,  it 
could  offset  benefits  against  any  damages  suf- 
fered by  the  parties  interested.  The  charter  pro- 
vided that,  before  private  property  should  be 
taken  or  damap;ed,  the  damages  should  be  ascer- 
tained and  paid,  and  the  constitutional  provi- 
sion aforesaid  was  to  the  same  effect.  This  was 
not  done,  but  the  respondents  saw  fit  to  allow 
the  work  to  proceed  without  attempting  to  re- 
strain the  performance  of  it,  or  to  recover  dam- 
ages prior  to  its  completion,  and  thus  waived 
payment  in  advance,  and  were  confined  to  their 
right  to  bring  an  action  to  recover.  Tn  enacting 
said  ordinande  the  city  mode  no  provision  for 
the  payment,  by  the  railroad  company  or  other- 
wise, of  any  damages  that'  mirfit  be  caused 
thereunder  to  abutting  property.  We  are  of  the 
opinion,  however,  as  the  change  of  grade  was 
made  upon  the  railroad  company's  motion,  and 
for  its  benefit,  that  the  fair  inference  to  be  drawn 
therefrom  is  that  the  railroad  company  was  to 
be  responsible  therefor.  In  asking  the  change, 
aind  accepting  the  rights  conferred,  it  should  be 
held  to  have  assumed  all  liability  for  damages 
occasioned  thereby.  But  what  was  the  measure 
of  its  liability?  The  material  question  is.  was 
any  greater  burden  imposed  upon  it.  in  this  par- 
ticular, than  rested  upon  the  city?  We  think 
not.  No  land  of  the  respondents  was  directly 
appropriated  in  building  the  road,  as  the  land 
tised  was  and  continued  to  be  a  street. 

It  was  a  contested  question  upon  tlie  argument 
of  the  case  whether  the  fee  to  land  occupied  for 
streets  rested  in  the  city,  or  in  tiie  abutting 
property  owners.  But  we  do  not  regard  this 
question  as  material.  The  abutting  property  of 
the  respondents  might  have  been  damaged,  al- 
though the  fee  was  in  the  city.  This  court  so 
held  in  Hatch  v.  Railroad  Co..  6  Wash.  1.  32 
Pae.  1063,  which  was  a  like  action  for  this  same 
work,  and  which  is  again  before  us  on  other 
questions;  it,  with  a  similar  case  brought  by 
Silsby  V.  Railroad  Co.,  6  Wash.  295,  32  Pac. 
1067,  having  been  submitted  herewith.  The  city 
changed  the  grade  of  the  street,  and  authorized 
its  improvement  by  the  con8tru--tion  of  a  tunnel, 
and  the  building  of  a  plank  roadway  thereover. 
This  could  have  been  done  solelv  for  a  municipal 
purpose,  and  the  special  benefits  arisinc  there- 
from could  have  been  offset  against,  or,  if  blend- 
ed therewith,  taken  into  consideration  in  arriv- 
ing at,  the  damages  sustained  by  abutting  prop- 
erty owners. 

As  to  the  rule  of  damages,  the  constitutional 
provision  aforesaid  makes  no  distinction  as  to 
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the  porposes  for  which  land  Is  taken  or  dam- 
aged,  except  as  it  may  be  limited  by  the  powers 
of  the  imrty  taking,  but  it  does  make  a  distinc- 
tion as  to  persons.  A  municipal  corporation  can 
assess  or  offset  l)enefits.  No  other  can.  The 
city  haying  changed  the  grade  and  authorized 
the  Improrement  of  the  street  as  aforesaid,  if  it 
was  an  improvement,  it  should  make  no  differ- 
ence, as  to  the  rule  of  damages,  whether  the 
city  contracted  for  the  performance  of  the  work 
directly,  or  simply  empowered  another  party  to 
perform  it.  This  could  not  alter  the  case,  as 
to  the  respondents.  Suppose,  after  the  enact- 
ment of  the  ordinance,  and  the  performance  of 
the  work  in  accordance  therewith,  the  railroad 
company  bad  seen  fit  to  change  the  location  of 
its  road,  and  Iiad  constructed  it  elsewhere.  The 
improvement  of  this  street  was  the  city's  prop- 
erly,— the  city's  work;  and,  in  an  action  brongnt 
for  damages,  l>enefits  could  have  been  taken  into 
consideration.  The  question  is  determined  by 
determining  who  caused  the  injury,  if  any. 
Clearly,  the  city  changed  the  grade,  and  author- 
ized the  improvement.  No  other  power,  unless, 
possibly,  the  legislature,  could  have  done  this. 
The  railroad  company  had  no  such  rights.  Up- 
on the  former  appeal  in  the  Hatch  Case  we  said, 
in  reversing  it.  It  is  not  shown  or  alleged  that 
the  city  did  any  of  the  acts  or  things  of  which 
appellants  complain."  This  statement  of  a  fact 
may  possibly  need  some  qualification.  At  least, 
it  must  be  understood,  in  so  far  as  constructing 
the  tunnel  and  building  the  roadway  is  con- 
cerned, as  having  reference  to  the  actual  per- 
formance of  the  work  only,  for  it  was  and  is 
conceded  that  the  city  passed  the  ordinance. 
That  case  was  then  before  us  on  an  appeal  by 
the  plaintiffs  from  an  order  of  the  lower  court 
requiring  them  to  make  the  city  a  party  defend- 
ant, and  we  held  it  was  not  necessary  for  them 
to  do  so.  The  foregoing  discussion  may  seem 
somewhat  in  conflict  with  that  holding,  but  it  is 
onl^  nominally  so,  at  most.  Conceding  that  the 
plaintiffs  could  have  primarily  proceeded  against 
the  city  for  the  construction  of  the  tunnel  and 
the  change  of  grade,  the  city  might  have  recov- 
ered any .  sum  it  was  thus  required  to  i>ay  of 
the  railroad  company..  Conceding,  if  the  rail- 
road company  and  the  city  were  both  joined  as 
defendants,  as  the  lower  court  held  they  should 
be,  that  the  court  could  have  determined  the 
rights  of  the  defendants,  as  between'  them,  it 
was  not  iBcumbent  on  the  plaintiffs  to  make 
them  both  parties,  and  they  did  not  elect  to  do 
so.  As  the  railroad  company  would  have  been 
ultimately  liable,  it  could  lose  nothing  by  not 
having  the  city  made  a  defendant  tdso.  But 
the  plaintiffs  not  only  sought  to  recover  for  the 
cut  and  the  grade,  but  damages  occasioned  by 
the  running  of  trains  as  well.  For  this  the  rail- 
road company  was  primarily  and  solely  liable, 
and  the  city  in  no  wise  responsible.  In  any 
event,  that  holding  became  the  law  of  the  Hatob 


Case,  and  the  question  is  not  raised  In  either  of 
the  others.  Tn  the  Hatch  Case  the  railroad  com- 
pany had  set  up  the  ordinance  aforesaid  as  a 
complete  defense,  and  a  majority  of  the  court 
held  that  it  did  not  constitute  one.  When  the 
cause  was  remanded,  new  pleadings  w^re  filed, 
and  the  answers  of  the  railroad  company  in  the 
three  cases  are  similar.  In  so  far  as  the  prop- 
erty of  the  plaintiffs  was  specially  benefited  by 
the  construction  of  the  tunnel  and  roadway, 
those  answers  are  a  defense  to  the  plaintiffs 
action,  except  as  to  damages  occasioned  by  the 
running  of  trains.  As  against  the  damages  in 
this  respect,  no  benefits  can  be  offset 

We  have  observed  that  some  proof  was  ad- 
mitted which  was  Inconsistent  with  the  rulings 
of  the  court  in  sustaining  the  demurrer,  proba- 
bly because  saah  testimony  was  not  objected  to. 
but  the  whole  case  shows  that  the  question  of 
benefits  was  not  fairly  submitted  to  the  juiy, 
and  the  error  of  the  court  in  sustaining  the 
demurrer  was  not  thereafter  remedied. 

Certain  questions  raised  which  relate  to  the 
instructions  are  connected  with  and  dependent 
upon  the  oneabovedecided,aiid  are  substantially 
disposed  of  thereby. 

Some  proof  was  admitted  relating  to  special 
damages  sustained  by  the  plaintiffs  In  several 
particulars,  one  of  which  was  as  to  the  neces- 
sity for  and  cost  of  building  a  certain  bridge, 
and  another  as  to  moJiing  changes  in  sewerage 
connections.  This  proof  was  objected  to  on  the 
ground  that  It  was  inadmissible  under  the 
pleadings,  there  being  no  allegations  in  the  com- 
plaint of  damages  in  the  resqiects  claimed:  and 
we  think  the  point  was  well  taken.  Plaintiffs 
were  entitled  to  show  only  such  damages  as 
were  the  natural  and  necessary  consequence  of 
the  changes  that  had  been  made  by  the  defend- 
ant, in  the  absence  of  any  allegation  as  to  spe- 
cial damages.  Another  relates  to  proof  offered 
by  the  plaintiffs  to  show  the  cost  of  filling  In 
the  lot  or  raising  it  to  the  grade  as  changed. 
We  think  this  proof  was  objectionable  also,  as 
it  was  not  alleged  or  shown  that  such  filling 
was  necessary.  As  all  of  these  questions  were 
of  the  same  general  character,  it  will  be  unnec- 
sary  to  discuss  each  one  in  detail,  what  we  have 
said  being  sufficient  for  the  guidance  of  the  court 
upon  a  retrial  of  the  cause.  Reversed,  and  re- 
manded for  a  new  trial,  with  leave  to  the  par- 
ties to  amend  their  pleadings,  if  desired. 

HOYT,  a  J„  and  ANDERS,  J.,  concur. 

DUNBAR,  J.  I  dissent  I  think  all  the  ma- 
terial questions  raised  in  this  case  were  decided 
in  favor  of  the  respondent's  contention  in  the 
case  of  Hatch  t.  Railroad  Co.,  6  Wash.  1,  32 
Pac.  1063. 

GORDON,  J,,  having  been  of  ooonsel,  did  not 
sit. 
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BROTTON  T.  IiUNKLEY  et  al. 

(Snpreme  Court  of  Washington.     April  12, 

1895.) 

INDBMKITT  TO  COXSTABLB— SeiZUKE    ON  EZECU- 
nOS— LlABILITT  ON   BOND. 

1.  Code  1881,  S§  1807,  1808,  authorizes  the 
constable,  in  case  a  third  person  claims  property 
fieized  under  execution  against  another,  to  sur- 
render the  property  unless  the  execution  creditors 
Eire  an  indemnity  bond,  and  for  trial  of  claim  as 
in  attachment,  or  by  other  iega\  remedies.  Sec- 
tions 1737  and  1738.  providinR,  in  attachments. 
for  the  filing  of  an  affidavit  by  a  claimant,  and 
for  trial  of  his  claim,  and  authorizine  the  consta- 
ble to  demand  an  indemnity  bond,  were  repealed. 
Bdd,  that  the  repeal  of  such  sections  did  not  im- 
pliedly repeal  section  1807  so  far  as  it  authorized 
the  constable  to  demand  an  indemnity  bond. 

2.  Under  a  bond  to  "indemnify  a  constable 
against  a  claim  of  a  person  to  property  seized  un- 
der an  execution  against  a  third  person,  the  ob- 
ligors, OD  failure,  when  notified,  to  defend  an  ac- 
tion 07  the  claimant  against  the  constable  for 
the  seizure,  are  liable  for  the  necessary  expenses 
incurred  in  defending  the  action,  though  claim- 
ant failed  to  recover. 

3.  The  fact  that  other  creditors  of  the  judg- 
ment debtor,  who  did  not  give  indemnity  bonds, 
were  benefited  by  the  seizure  and  sale,  does  not 
affect  the  execution  creditor's  liability  for  "all" 
the  necessary  expenses  incurred  by  the  constable 
in  successfully  defending  an  action  for  stizure 
of  the  property. 

Appeal  from  superior  court.  Pierce  county; 
W.  H.  Pritchard.  Judge. 

Action  by  M.  Brotton  against  Frank  Lunk- 
ley  and  another.  There  was  a  Judgment  for 
plaintiff,  and  defendant  Hoska  appeals.  Af- 
firmed. 

H.  W.  Lueders,  for  appellant.  Taylor  & 
McKay,  for  respondent 

ANDERS,  J.  The  defendant  Frank  Lunk- 
ley  recovered  a  Judgment  against  one  Peter 
Westlln,  In  a  Justice  court  In  Pierce  county, 
on  which  an  execution  was  issued,  and  placed 
In  the  hands  of  M.  Brotton,  who  was  t:. 
constable,  for  service.  In  pursuance  of  i..c< 
writ,  Brotton  levied  upon  and  took  Into  bis 
possession,  as  the  property  of  the  execution 
defendant,  a  certain  lot  of  liquors  and  other 
personal  property  then  in  the  Exchange  Ho- 
tel in  the  city  of  Tacoma.  The  property  so 
levied  on  was  claimed  by  one  Charles  Lang- 
ert,  who  demanded  the  possession  thereof 
from  the  constable.  The  latter  thereupon  re- 
fused to  longer  keep  the  property,  unless  the 
execution  plaintiff  would  indemnify  him 
against  said  claim,  which  he  agreed  to  do, 
and  accordingly,,  with  defendant  Hoska  as 
surety,  executed  a  bond  of  indemnity,  which 
reads  as  follows:  "Whereas,  Charles  Lang- 
ert,  of  Tacoma,  claims  to  be  the  owner  of 
and  have  the  right  to  possession  of  certain 
personal  property,  to  wit,  a  certain  lot  of 
liquors,  fixtures,  and  personal  property,  In 
that  certain  Exchange  Hotel,  No.  1156  Rail- 
road street,  Tacoma,  as  shown  by  inventory, 
now  In  possession  of  said  M.  Brotton,  which 
was  taken  by  M.  Brotton,  constable  In  Ta- 
coma, I'ierce  county,  upon  an  execution  by 
Charles  N.  Senter,  Justice  of  the  peace  In 


and  for  the  county  of  Pierce,  upon  a  Judg- 
ment obtained  by  Frank  Lunkley,  plaintiff, 
against  Peter  Westlln,  defendant:  Now, 
therefore,  we,  Frank  Lunkley,  plaintiff,  and 
A.  F.  Hoska,  acknowledge  ourselves  bound 
uuto  the  said  M.  Brotton,  constable.  In  the 
sum  of  five  hundred  dollars,  to  indemnify  the 
said  M.  Brotton,  constable,  against  such 
claim."  The  constable  then  proceeded  to  sell 
the  property  under  the  execution,  and  there- 
after Langert  sued  him  for  damages  on  ac- 
count thereof.  After  an  extended  litigation, 
both  in  the  district  and  supreme  courts,  the 
constable  was  finally  successful,  and  recover- 
ed a  Judgment  against  Langert  for  his  costs. 
He  then  demanded  payment  of  the  expenses 
of  the  litigation.  Including  attorney's  fees, 
from  Lunkley,  which  was  refused;  whereup- 
on he  instituted  this  action  to  recover  the 
same.  A  demurrer  was  Interposed  to  the 
complaint,  and  sustained,  after  which  an 
amended  complaint  was  filed,  which  was  also 
demurred  to,  but  the  demurrer  was  overrtded. 
A  motion  to  strike  out  parts  of  the  complaint, 
and  to  make  It  more  definite  and  certain,  was 
filed  and  denied,  and  defendant  Hoska  then 
answered,  admitting  the  execution  of  the 
bond,  but  denying  all  other  allegations  of  the 
complaint  A  trial  was  had,  resulting  In  a 
Judgment  for  plaintiff,  from  which  defendant 
Hoska  appealed. 

The  appellant  contends  that  the  court  erred 
in  overruling  the  demvirrer,  for  the  reason  that 
the  amended  complaint  stated  no  facts  suffi- 
cient to  constitute  a  cause  of  action.  This 
position  is  based  upon  the  propositions  (1) 
that  there  was  no  law  authorizing  the  re- 
spondent to  demand  a-  Ixmd,  and  that  the 
bond  given  Imported  no  liability,  and  was 
without  consideration  and  void;  and  (2)  that, 
even  If  the  undertaking  was  a  simple  contract 
of  indemnity,  still  the  liability  theretmder 
was  fixed  by  its  terms,  and  there  was  no 
breach  of  any  of  Its  covenants  or  conditions 
alleged  in  the  complaint  which  would  war- 
rant a  recovery  by  the  respondent 

As  to  the  first  proposition— tliat  there  waa 
no  law  authorizing  the  constable  to  require  a 
bond  in  this  case— It  is  urged  that  section 
1S07  1  of  the  Code  of  Washiu  gton  (1881),  pursu- 
ant to  which  the  bond  was  demanded,  was 
so  dependent  on  sections  1737  and  1738  '  for 
Its  enforcement  that  the  repeal  of  these  sec- 
tions by  a  subsequent  act  of  the  legislature 
(Laws  1885-80,  p.  46)  operated  to  repeal  It 
also  by  Implication.  But  the  objection  to 
this  position  is  that  section  1807  does  not  pur- 
port to  prescribe  the  method  of  procedure  for 

1  Code  1881,  §  1807,  authoriz.>s  the  constable, 
in  cnse  a  third  person  claims  property  seized  un- 
der execution  against  another,  to  surrender  the 
property,  unless  the  execution  creditor  gives  an 
indemnity  bond,  and  provides  for  the  trial  of 
claimant  s  right  In  the  same  manner  as  in  at- 
tachments. 

«  Code  1881,  n  1737,  1738,  provide,  in  attach- 
ments, for  the  filing  of  an  affidavit  by  a  claim- 
ant of  attached  property,  and  trial  of  his  claim 
to  the  property,  and  authorize  the  constabla  t» 
demand  an  indemnity  bond. 
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a  recovery  oa  the  bond.  It  simply  designates 
how  a  claimant  may  proceed  upon  affidavit 
to  try  title  to  property  levied  on  at  the 'suit  of 
another  person.  Nor  is  he  confined  to  the 
procedure  therein  prescribed,  for  the  follow- 
ing section  explicitly  provides  that  "nothing 
contained  in  the  last  section  shall  be  so  con- 
strued as  to  prevent  the  claimant  of  property 
levied  on  by  execution  from  resorting,  to  any 
legal  remedy  he  may  choose  to  pursue,  in- 
stead of  proceeding  in  the  manner  therein 
prescribed."  We  do  not  think  that  the  re- 
pealing statute  either  destroyed  or  affected 
the  right  of  the  officer  to  demand  a  bond. 

And  the  next  question  Is,  was  the  constable 
entitled,  by  the  terms  of  the  bond,  to  recover 
the  expenses  incurred  by  him  in  resisting 
Langert's  claim  tp  the  property  levied  upon? 
The  agreement  of  the  obligors  in  the  bond  was 
to  "Indemnify  M.  Brotton,  constable,  against 
such  claim."  Appellant  takes  the  position 
that  this  means  simply  that  they  were  to  be 
liable  only  in  case  Langert  made  good  his 
claim  to  the  property,  and  that,  when  It  was 
determined  that  he  had  no  lawful  claim,  the 
liability  of  appellant  ended.  Now,  the  proof 
shows  that  the  respondent  was  put  to  great 
expei&e  and  trouble  on  account  of  the  very 
claim  mentioned  in  the  bond.  He  was  sued 
for  selling  the  property.  The  obligors,  or  at 
least  the  principal  one,  knew  it,  and  yet  fail- 
ed to  furnish  counsel  for  the  defense.  He 
was  compelled  to  employ  counsel  himself,  and 
to  pay  for  his  services;  and  we  are  unable  to 
perceive  why  he  should  not  recover  the  neces- 
sary and  legitimate  expenses  incurred  in  that 
action.  He  was  not  personally  interested  in  the 
property  sold,  and,  in  all  probability,  would 
not  have  retained  It  In  his  possession  or  sold 
It  had  the  bond  of  indemnity  not  Iteen  given. 

It  is  further  Insisted  by  appellant  that  some 
of  the  property  claimed  by  I^ngert,  and  for 
the  sale  of  which  he  claimed  damages,  was 
not  sold  under  the  Lunidey  execution,  and 
that  the  amount  recovered,  if  any,  in  this  ac- 
tion, "should  be  prorated  la  proportion  to  tJhe 
amount  sold  under  Luukley's  execution,  cem- 
pared  to  the  whc^e  amount  sued  for  Vy  Lang- 
ert" But  it  appears  from  the  record  that  the 
sale  was  made  under  the  execution  issued  on 
Lunkley's  Judgment,  and,  that  being  so,  the 
fact  that  some  other  persons  who  did  not  give 
indemnity  bonds  may  have  I>een  benefited 
thereby  In  no  way  affects  the  liability  of 
those  who  executed  the  bond.  2  Suth.  Dam. 
(2d  Ed.)  i  7d2;  Chamberlain  v.  Seller,  18  N. 
Y.  115.  And,  besides,  the  amount  of  proper- 
ty claimed  by  Langert  was  not  material  mat- 
ter, as  no  judgment  was  recovered  against  the 
respondent  for  the  value  of  any  proi)erty,  and 
he  only  seelcs  to  recover  the  expenses  of  the 
suit  brought  against  him  by  Langert 

The  court  Instructed  the  Jury  to  render  a 
verdict  In  favor  of  the  plaintiff,  and  directed 
them  to  find  the  amount  of  his  damages. 
This  instruction  is  complained  of;  but  we 
tUnk,  under  the  circumstances,  it  was  right. 
Am  we  have  already  said,  the  execution  of  the 


bond  was  admitted,  and  all  other  facts  neces- 
sary to  sustain  plaintiff's  cause  of  action  were 
proved,  and  there  was  no  countervailing  tes- 
timony on  the  part  of  the  defendant  Under 
such  a  state  of  facts,  the  question  of  tbe 
amount  of  damages  was  the  only  question  of 
fact  for  the  Jury  to  determine. 

It  is  not  necessary  to  allude  to  some  other 
points  made  in  the  brief  of  appellant  further 
than  to  observe  that,  in  our  opinion,  they  are 
not  well  taken.    Tbe  Judgment  is  affirmed. 


HOYT,  0.  J., 
JJ.,  concur. 


and  SOOTT  and  QOBI}0^, 


01  Waah.  Ml) 


GLENN  V.  HILL. 

(Supreme  Cowt  ot  Washington.    April  6, 

1895.) 

escbow— gcabantt— conbtbcotior  — rsvibw  obt 
Appeal. 

1.  Defendant  executed  two  notes  to  plain- 
tiff, in  payment  for  certain  shares  of  stock,  and 
tile  notes  and  stock  were  deposited  with  a  third 
person,  under  a.  written  agreement  whereby  the 
notes  were  not  to  be  delivered  to  payee  until  ma- 
tured, nor  stock  delivered  to  nurcbaser  until  paid 
for.  Held,  such  deposit  of  ue  notes  was  not  a 
delivery  in  escrow. 

2.  A  guaranty  to  hold  a  purchaser  of  cor- 
porate stock  harmless  from  "existing  liabilities" 
of  the  corporation,  and  that  the  accounts  of  tbe 
company- are  collectible,  cannot  be  made  to  cov- 
er a  failure  of  the  corporation  to  deliver  its  as- 
sets to  the  purchaser. 

3.  Plaintiff  sold  defendant  145  shares  of 
stock,  when  the  total  number  of  shares  was  800, 
and  guarantied  to  hold  defendant  harmless  in 
proportion  to  the  interest  parchased.  Defendant 
snbsecinently  bousht  from  others  the  remaining 
■hares.  Bdd,  plaintiff  is  liable  only  to  the  ex- 
tent of  "/to  of  any  loss. 

4.  An  appellate  court  will  not  consider  al- 
leged errors  ot  the  trial  court  where  no  appeal  is 
taken  from  the  judgment 

Appeal  from  superior  court,  King  county; 
J.  W.  Langley,  Judge. 

Action  by  J.  H.  Glenn  against  Joseph  B. 
Hill  on  two  notes,  and  to  foreclose  A  lien  se- 
curing same.  From  a  judgment  ia  favor  of 
plaintiff,  defendant  appeals.     Affirmed. 

Bausman,  Kelleher  &  Emory,  for  appel* 
lont   J.  T.  Bonald,  for  respondoit 

GORDON,  J.  On  the  30th  day  of  January, 
1882,  the  respondent  was  owner  of  a  por* 
tlon  of  the  capital  stock  of  a  corporation 
known  as  the  Haley-Glenn  Oompany,  doing 
busiuess  at  Seattle,  which  he  was  at  that  time 
desirous  of  selling  to  the  appellant  who,  prior 
to  that  time,  had  no  Interest  in  the  corpora- 
tion; and  on  said  day  respondent  delivered 
to  the  appellant  the  following  guaranty:  "To 
Joseph  B.  Hill,  Esq..  Seattle,  Washington- 
Dear  Sir:  In  ccmslderation  of  your  agreeing 
to  become  a  purchaser  of  stock  of  the  Haley 
Grocery  Company,  I  undertake  to  hold  you 
harmless  against  any  loss  which  may  accrue 
to  you  from  any  of  the  existing  liabilities  of 
the  Haley-Glenn  Company;  and  I  guaranty 
that  all  the  accounts  assigned  by  tbe  Haley- 
Glenn  Company  to  the  Haley  Grocery  Conipa< 
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ny  can  and  win  be  collected.  This  guaranty 
and  agreement  to  hold  harmless  shall  be  in 
proportion  to  tlie  Interest  you  may  purchase 
in  said  Haley  Grocery  Company.  Very  truly, 
[Signed]  J.  H.  Glenn."  For  the  purpose  of 
effecting  the  sale,  it  was  agreed  that  the 
same  should  be  carried  out  through  the  me- 
dium of  a  new  corporation,  to  be  known  as  the 
Haley  Grocery  Company,  to  be  organized  by 
respondent,  appellant,  and  the  stockholders  of 
the  Haley-Glenn  Company;  that  the  Haley- 
Glenn  Company  should  transfer  all  of  its  as- 
sets to  the  Haley  Grocery  Company.  There 
were  30O  shares  of  stock  in  the  new  corpora- 
tion, of  which  respondent  was  entitled  to 
190.  Forty-five  shares  he  sold  to  one  Haley. 
The  other  145  shares  be  sold  to  the  appellant, 
for  a  consideration  of  $15,030.70;  appellant 
paying  $10,000  In  cash,  and  executing  two 
notes,  o£  $2,515.35  each,  bearing  date  on  said 
January  30,  1892,  and  due,  respectively,  one 
and  two  years  after  date,  with  interest  at  the 
rate  of  10  per  cent  per  annum  from  date 
until  paid,  said  notes  containing  the  follow- 
ing stipulation:  "Interest  to  be  paid  quarter- 
ly, and,  if  not  so  paid,  the  whole  sum  of  both 
principal  and  interest  to  become  Immediately 
due  and  collectible,  at  the  option  of  the  hold- 
er of  this  note."  Respondent  delivered  to  ap- 
pellant 100  shares  of  said  stock,  and  the  re- 
maining 45  shares,  together  with  said  notes, 
were  then  deposited  with  one  Graves,  under 
the  following  agreement: 

"Seattle,  Washington,  January  30,  1882.  E. 
O.  Graves,  Esq.,  Seattle,  Wash.— Dear  Sir: 
We  deposit  herewith  the  following  papers: 
Ist.  Two  notes  of  Joseph  B.  Hill,  for  92,515.35 
each,— one  dated  on  or  before  one  year  after 
date;  the  other  dated  on  or  before  two  years 
Bfter  date.  2d.  Two  notes  of  John  Haley, 
exactly  similar  to  the  preceding.  3d.  Forty- 
five  shares  of  the  capital  stock  of  the  Haley 
Grocery  Company,  originally  issued  to  James 
H.  Gl^in,  and  by  him  indorsed  to  Joseph  B. 
Hill.  4th.  Forty-five  similar  shares,  indorsed 
by  J.  H.  Glenn  to  John  Haley.  The  papers 
are  left  with  you  with  the  following  mutual 
agreement  and  understanding:  Messrs.  Hill 
and  Haley  have  purchased  each  the  shares 
mentioned,  respectively,  and  have  paid  J.  H. 
Gienn  In  their  respective  notes.  The  shares 
are. not  to  be  delivered  up  to  the  purchasers 
until  the  notes  are  paid,  nor  are  the  notes  to 
be  removed  or  negotiated  by  the  payee  during 
the  period  which  they  run.  On  the  payment 
of  these  notes,  which  can  be  done  at  any 
time  before  or  after  maturity,  yon  will  please 
deliver  to  the  pm-chasers,  respectively,  their 
shares,  and  each  of  the  purchasers  shall  have 
a  right  to  a  separate  release  on  the  payment 
of  his  individual  notes.  J.  H.  Glenn.  Joseph 
B.  Hill.    John  Haley. 

"Witness:  Fred  Bansman. 

"I  assent  to  hold  the  aforesaid  papers  on 
said  tevma.    E.  O.  Graves." 

Respondent  bi-ought  this  action  for  the  pur- 
pose of  recovering  judgment  upon  said  notes, 
and  foreclosing  the  lien  claimed  by  him  on 


the  stock  so  deposited.  Appellant  denied  the 
delivery  of  said  notes,  and,  by  way  of  affirma- 
tive defense  and  offset,  set  up  tiie  guaranty 
herein  set  out;  that  he  relied  upon  the  guar- 
anty in  making  said  purchase  and  In  execut- 
ing said  notes;  also  that,  "relying  on  the 
guaranty,  he  [respondent]  further  purcliased 
shares  hi  the  Haley  Grocery  Company,  and 
subsequently  became  the  owner  of  all  its  cap- 
ital stock."  He  also  alleges  that  of  the  ac- 
counts assigned  by  the  Haley-Glenn  Company 
to  the  Haley  Grocery  Company,  the  amount 
of  $3,216.94  was  uncollected  and  uncollect- 
ible, after  the  exercise  of  diligence,  etc.,  and 
that  the  various  debtors  owing  said  accounts 
were  and  are  insolvent;  also,  that  certain  as- 
sets purchased  by  the  new  company  of  the  old 
corporation  have  not  been,  delivered  to  the 
new  company,  the  value  of  eald  property 
amounting  to  $3,842.20;  also,  that  other  assets 
were  found  to  be  deficient  hi  value  to  the 
amount  of  $1,897.80.  The  respondent  replied, 
denying  the  various  allegations  of  new  mat- 
ter set  up  in  appellant's  answer.  The  court 
below  directed  a  reference  for  the  purpose  of 
determining  what  accoimts  assigned  by  the 
old  corporation  to  the  new  remained  uncol- 
lected and  uncollectible.  A  great  deal  of  tes- 
timony was  taken-  by  the  referee,  who  there- 
after reported  to  the  court  that  accounts 
amounting,  with  interest,  to  the  aggregate  sum 
of  $4,002.46,  remained  uncollected  and  oncol- 
lectible,  and  that  appellant  was  entitled  to  be 
credited  upon  said  notes  in  said  sum.  This 
repcwt  was  modified  in  the  lower  court  by  re- 
ducing the  amount  to  $3,134.46,  of  which 
amount  the  lower  court  hdd  that  the  appel- 
lant was  entitied  to  be  credited  uiKtn  said 
notes  in  the  sum  of  $1,514.96  only,  being 
*>/<o  of  the  whole  amount  of  accounts  found 
uncollectible.  ■  The  court  refused  to  receive 
proof  upon  behalf  of  appellant  in  support  of 
the  o<ther  Items  of  counterclaim  set  up  In  the 
answer,  and  rendered  judgment  In  favor  of 
respondent  In  the  sum  of  $4,388.88,  said  judg- 
ment being  declared  to  be  a  Hen  upon  tbe 
shares  of  stock  so  deposited,  etc.,  and  direct- 
ing the  sale  tho-eof  to  satisfy  said  judg- 
ment. From  said  judgment  this  appeal  is 
taken. 

Assignments  1,  2,  and  5  of  appellant's  as- 
signments of  error  relate  to  the  delivery  of 
the  notes,  and  will  be  cbnsidered  together. 
Appellant  insists  that  the  proof  shows  that 
the  notes  were  delivered  in-  escrow,  and  that 
plaintiff  cannot  maintain  the  action.  Upon 
the  trial  it  was  shown  that  plaintiff  never 
had  possession  of  .the  notes,  but  that  Graves, 
with  whom  they  had  been  deposited,  held 
them  until  they  were  produced  by  him  upon 
the  trial.  We  do  not  think  appellant's  posi- 
tion is  well  taken.  The  terms  and  conditions 
upon  which  tbe  notes  and  certificate  of  stock 
were  deposited  with  Graves  were  in  writ- 
ing. In  his  affirmative  answer,  appellant  ex- 
pressly alleges  that  they  were  deposited  in 
accordance  with  the  terms  and  conditiohd  of 
a  written  agreement  which  he  makes  a  part 
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of  his  answer.  He  does  not  assert  or  claim 
In  his  pleading  that  they  were  deposited  pur- 
suant to  any  other  arrangement  or  upon  any 
other  terms  or  conditions  tha,u  those  express- 
ed In  satd  written  statement  A  delivery  In 
escrow  is  a  delivery  to  a  "third  party  (not 
the  payee)  to  hold  imtU  a  certain  event  bap- 
pens  or  certain  conditions  are  complied  with, 
and  then  the  liability  of  the  party  commences 
as  soon  as  the  event  happens  or  the  condi- 
tions are  fulfilled,  without  actual  delivery  by 
the  depositary  to  the  promisee."  Daniel, 
Nag.  Inst  §  68.  "The  condition  to  make  the 
Instrument  an  escrow  must  be  one  to  be  per- 
formed by  the  grantee,  and  not  by  the  gran- 
tor." "White's  Adm'rs  v.  Williams,  3  N.  J. 
Eg.  376.  In  determining  what  constitutes  an 
escrow,  we  must  look  to  the  language  em- 
ployed, the  situation  of  the  parties,  the  object 
'to  be  attained,  and  such  other  facts  as  may 
throw  light  upon  the  intention  of  the  par- 
ties. In  his  answer,  appellant  admits  that 
the  notes  In  suit  were  executed  in  payment  of 
the  shares  of  stock  which  be  purchased  from 
respondent  There  was  an  absolute  sale  of 
the  stock,  and  appellant  admits  that  these 
notes  constituted  the  consideration  paid  there- 
for. The  agreement  recites  that  "Messrs. 
Hill  and  Haley  have  purchased  each  the 
shares  mentioned,  respectively,  and  have  paid 
Glenn  In  thdr  respective  notes.  The  sharej 
are  not  to  be  delivered  up  to  the  purchasers 
until  the  notes  are  paid,  nor  are  the  notes 
to  be  removed  or  negotiated  by  the  payee 
during  the  period  In  which  they  run."  We 
do  not  think  that  the  language  of  the  agreie- 
ment  under  which  both  the  notes  and  the 
stock  were  deposited  supports  the  contention 
of  the  appellant  that  the  notes  were  delivered 
In  escrow,  nor  do  we  think  that  the  nature  of 
the  transaction,  the  circumstances  surround- 
ing the  parties,  or  their  manifest  purpose,  jus- 
-tlfies  any  such  conclusion.  The  deposit  of 
the  notes  was  made  merely  for  the  conven- 
ience of  the  appellant,  to  insure  him  against 
any  transfer  of  them  pending  their  maturity, 
and  their  validity  was  not  dependent  upon 
the  performance  by  respondent  of  any  condi- 
tion. He  had  transferred  the  stock,  and  ac- 
cepted these  notes  in  payment,  and  nothing 
remained  for  him  to  do.  Their  delivery  was  ' 
unconditional,  save  that  they  were  not  to  be 
negotiated.  The  agreement  not  to  negotiate 
them  was  for  the  purpose  of  protecting  ap- 
pellant npon  the  guaranty,  and  to  enable  him 
to  set  off  his  losses  arising  thereunder  against 
the  notes;  and  that  is  precisely  what  he  has 
s6ught  In  this  action  by  interposing  his  coun- 
terclaim. He  admits  that  the  stock  was 
bought  absolutely,  and  paid  for  by  these 
notes,  and  he,  as  owner  of  the  stock  (includ- 
ing these  45  shares),  has  asked  and  obtained 
In  this  litigation  damages  growing  out  of  the 
■sale  and  respondent's  guaranty;  and  this,  we 
think,  Is  all  that  he  Is  entitled  to.  Nor  does 
the  fact  that  the  notes  were  never,  prior  to 
the  commencement  of  the  suit.  In  the  actual 
jpossesslon  of  the  respondent,  defeat  bis  right 


to  a  recovery.  Taylor  ▼.  Thomas,  18  Kan. 
217;  Daniel,  Neg.  Inst  8  68. 

The  lower  oourt  refused  to  allow  the  appel- 
lant to  show  that  the  Haley-Glenn  Company 
had  failed  to  deliver  to  the  new  corporation 
certain  assets  which  he  claims  were  Included 
In  the  sale,  and  also  refused  to  permit  him  to 
make  proof  that  certain  other  assets  actually 
delivered  were  deficient  In  value,  etc.;  and 
the  court's  rulings  in  these  regards  are  as- 
signed as  errors.  The  learned  counsel  for 
appellant  insists  that  he  Is  entitled  to  re- 
cover the  same  upon  the  written  guaranty 
above  set  out,  and  that  "the  word  'liabilities,' 
as  used  in  the  guaranty,  was  the  most  gen- 
eral word  that  could  be  used,  and  was  sup- 
posed to  Include,  as  the  parties  intended  It 
should,  a  liability  that  might  arise  by  pot- 
ting in  a  fictitious  Item  among  the  gross  as- 
sets." We  do  not  think  that  the  language 
of  the  guaranty  admits  of  any  such  construc- 
tion. All  that  respondent  guarantied  was: 
First,  against  loss  accruing  to  the  appellant 
from  any  of  the  existing  liabilities  of  the 
Haley-Glenn  Company;  and,  second,  that 
the  accounts  assigned  by  the  old  company  to 
the  new  "can  and  will  be  collected."  The 
language  employed  is  neither  ambiguous  nor 
uncertain.  It  will  not  admit  of  the  meaning 
which  Is  sought  to  be  attached  to  It  by  the 
appellant,  and  we  think  the  proof  was  prop- 
erly excluded. 

Upon  the  trial  the  appellant  sought  to  show 
that  there  was  a  liability  amounting  to  the 
sum  of  $360  for  unpaid  taxes,  which  did  not 
appear  In  the  schedule  of  the  liabilities  fur- 
nished to  appellant  at  the  time  of  accepting 
the  guaranty  In  question  and  making  the  pur- 
chase, and  that  It  was  a  loss  to  the  appel- 
lant, from  which  the  resiiondent  In  the  writ- 
ten guaranty  has  covenanted  to  hold  him 
harmless.  IFpon  respondent's  objection  the 
court  excluded  the  proof.  Conceding  that 
this  was  a  liability  within  the  meaning  of  the 
guaranty,  and  was  a  daim  gainst  which 
the  appellant,  to  the  extent  of  the  Interest 
which  he  purchased  from  respondent  In  the 
new  company,  was  entitled  to  be  protected 
against,  still  he  made  no  claim  for  the  same 
in  his  answer,  and  manifestly  was  not  en- 
titled to  make  proof  of  it  upon  trlaL  No- 
where In  his  answer  does  he  assert  that  the 
liabilities  of  the  old  company  were  in  excess 
of  what  they  were  represented  to  be  by  the 
officers  of  the  old  corporation  or  by  the  re- 
spondent He  sought  no  relief  In  that  re- 
gard, and  plainly  was  not  entitled  to  give 
testimony  upon  the  trial  In  support  of  a 
claim  which  he  had  not  apserted  in  his  plead- 
ings. 

Finally,  appellant  complains  of  the  action 
of  the  court  In  modifying  the  report  of  the 
referee,  and  reducing  the  amount  of  the 
credit  allowed  to  the  defendant  npon  said 
notes  by  reason  of  the  uncollectiblllty  of  the 
accounts  transferred  by  the  old  company  to 
the  new  corporation.  As  already  stated,  the 
total  number  of  shares  of  stock  In  the  new 
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eorporatlon  is  800.  Of  ttiat  amonnt,  145 
■hares  were  sold  by  the  respoDdent  to  the 
appellant,  and  the  gnaranty  of  the  respond- 
ent Is  "to  hold  [appellant]  harmless  In  pro- 
portion to  the  Interest  [which  he]  may  pur- 
chase In  said  Haley  Grocery  Company."  Sub- 
sequent to  the  purchase  of  respondent's  stock, 
it  appears  that  appellant  became  the  pur- 
chaser from  others  of  the  remaining  stock  in 
the  corporation.  The  referee  reported  that 
be  was  entitled  to  be  credited  with  the  entire 
amount  of  accounts  found  uncollectible.  The 
lower  court,  however,  credited  him  with 
*•/«»  thereof,  being  that  proportion  of  the 
whole  sum  which  the  shares  of  stock  pur- 
chased by  him  from  respondent  bore  to  the 
entire  stock  of  the  corporation;  and  we 
think  the  court  committed  no  error.  It  seems 
to  OB  that  in  this  particular  the  plain  pmv 
pose  of  the  guaranty  was  to  protect  the  ap- 
pellant merely  to  the  extent  of  any  Interest 
In  the  corporation  which  he  might  purchase 
from  the  respondent  It  was  intended  to 
cover  and  embrace  the  then  pending  negotia- 
tions, send  cannot  be  considered  as  extending 
to  subsequent  parcbases  from  other  stock- 
holders In  which  respondent  could  have  no 
possible  interest. 

Counsel  for  the  respondent  devotes  con- 
siderable space  in  bis  brief  to  supposed  errors 
of  the  court  committed  to  the  prejudice  of 
the  respondent;  but,  inasmuch  as  he  has 
taken  no  appeal  from  the  Judgment,  we  are 
nnable  to  notice  them.  "Without  an  appeal, 
a  party  will  not  be  heard  in  an  appellate 
court  to  question  the  correctness  of  the  de- 
cree of  the  trial  court"  U.  8.  v.  Black- 
feather.  15  Sup.  Ct  64.  The  Judgment  will 
be  aiUrmed. 

BOYT,  a  J,,  and  ANDERS,  J,,  eoncnr. 


(4  Idaho,  463) 

SECURITY  SAVTXOS  &  TRUST  CO.  t. 

PIPER.  Judge. 
(Supreme  Court  of  Idaho.     April  17,  1805.) 

DlBSOLCTIOM    or  CkiRPORATIOK— RSCRIVER. 

Under  »prtlong  51 S-V-OIST,  Rev.  St.  Idaho, 
the  tmittfes  and  stnckholders  of  a  corporation 
may  make  application  to  the  district  court  for  its 
diBsolatioD,  and,  upon  such  •i>plication  being 
made,  the  court  la  authorized,  by  section  4320, 
Rev.  St.,  to  appoint  a  receiver,  when  necessary, 
to  take  charge  of  the  property  of  such  corpora- 
tion. 
(Syllabus  by  the  Court) 

Original  proceeding  by  certiorari  at  tbe 
suit  of  the  Security  Saving^i  &  Trust  Com- 
pany, a  corporatipn,  against  W.  G.  Piper, 
Judge  of  the  district  court,  Second  Judicial 
district,  to  review  a  decree  dissolving  the 
Farmers'  Bank  of  Moscow,  and  appointing  a 
receiver  of  its  property.    Affirmed. 

In  the  matter  of  the  dissolution  of  the 
.  Farmers'  Bank  of  Moscow  on  the  2d  day  of 
January,  1805,  four  of  tbe  six  trustees  and 
the  cashier  of  the  said  bank  file  their  peti- 
tion In  the  district  court  for  XAtab  county. 


and  allege  that  said  bank  is  a  corporation; 
that  at  a  meeting  of  the  stockholders  of  said 
corporation  held  on  th^  2d  day  of  January, 
1805,  over  tworthirds  of  the  members  and 
stockholders  of  said  corporation  voting  there- 
for, a  resolution  was  passed  that  the  said 
corporation  be  dissolved,  and  its  affairs  be 
placed  In  the  hands  of  a  receiver;  that  an 
application  be  made  to  the  district  court  for 
said  dissolution,  and  that  B.  R.  Headley  be 
appointed  as  receiver,  he  being  one  of  the 
stockholders  thereof.  On  the  same  day  said 
E.  R.  Headley  filed  his  petition  in  said  court, 
setting  forth  substantially  tbe  same  facts, 
and.  In  addition  thereto,  stating  that  tbe 
plaintiff  herein,  on  the  81st  day  of  Decem- 
ber, 1894,  brought  suit  against  said  bank 
for  tbe  sum  of  $2,300,  issued  an  attachment 
therein,  and  levied  tbe  same  npon  the  prop- 
erty, real  and  personal,  of  said  bank.  On* 
the  said  2d  day  of  January,  1805,  over  two- 
thirds  of  the  members  and  stockholders  of 
said  bank  file  their  consent  and  request  for 
the  appointment  of  said  Headley  as  receiver. 
It  also  appears  as  a  fact  that  said  corpora- 
tion was  then  insolvent  It  also  appears 
from  recitals  in  the  Judgment  and  decree  of 
the  ■district  conrt  herein  that  the  plaintiff 
In  this  cause  appeared  in  said  suit  by  Its  at- 
torney, and  then  and  there  In  open  court 
consented  and  requested  that  said  Headley 
be  appointed  receiver  as  aforesaid;  that  said 
plaintiff  was  one  of  the  largest  creditors  of 
said  Farmers'  Bank  of  Moscow.  Upon  con- 
sideration of  said  iwtltlon  and  facts  appear- 
ing In  said  cause,  the  said  B.  R.  Headley 
was  appointed  a  receiver  therein,  with  In- 
structions to  take  possession  of  all  the  prop- 
erty and  assets  of  said  Farmers'  Bank  of 
Moscow,  and  take  charge  of  all  tbe  business 
of  said  bank,  and  conduct  it  in  such  man- 
ner as  will  be  for  the  best  Interest  of  the 
stockholders  and  creditors  of  said  bank,  sub- 
ject at  all  times  to  the  orders  of  tbe  court 
It  further  appears  that  by  virtue  of  said  or- 
der of  said  district  court  the  said  receiver  so 
appointed  has  taken  possession  of  the  prop- 
erty and  assets  of  said  bank,  and  now  holds 
the  same,  subject  to  the  order  of  said  dis- 
trict court  To  the  said  order  and  decree 
of  the  said  district  court  the  plaintiff  here- 
in then  and  there  excepted,  and  brings  the 
action  of  the  said  district  court  to  this  court 
by  writ  of  certiorari  for  review,  and  asks 
to  have  the  action  of  the  said  district  coart 
annulled  and  set  aside  for  want  of  Juris- 
diction. 

Forney,  Smith.  Moore  &  Winfree,  for  plain- 
tiff. James  B.  Bnbb,  Sweet  &  Steele^  and 
Geo.  W.  Goode^  for  defendant 

MORGAN,  a  J.  (after  stating  the  facts). 
This  was  an  application  for  a  dissolution  of 
the  corporation,  tbe  Farmers'  Bank  of  Mos- 
cow, under  sections  6185-6187  of  the  Revised 
Statntes  of  Idaho.  AU  the  requirements  of 
said  sections  seem  to  have  been  complied 
with.    Tbe  application  la  In  writing;  to  vol- 


Digitized  by 


Google 


Mont)     MONTANA  LUMBER  &  MANUP'Q  CO.  o.  OBELISE  MINING  &  C.  CO.      145 


untary,  was  resolved  upon  by  a  two-thirds 
Tote  of  all  the  stockholders  and  members  of 
the  corporation,  was  signed  by  a  majority 
of  the  board  of  tmstees  and  the  cashier  of 
said  corporation,  and  was  daly  verifled.  The 
application  was  proper,  under  said  statutes. 
No  order  of  dissolution  has  yet  been  entered, 
and  none  can  be,  until  notice  is  given  as 
required  by  section  5188,  Rev.  St.  Idaho.  A 
receiver  has  been  appointed  to  take  charge 
of  the  assets  of  the  corporation  and  settie 
np  Its  affairs.  This  action  Is  authorized  by 
subdivision  5  of  section  4329,,  Rev.  St.  Idaho, 
which  states  that  "a  receiver  may  be  ap- 
pointed by  the  court  In  which  an  action  la 
pending  or  has  passed  to  Judgment";  "in 
the  case  where  a  corporation  lias  been  dis- 
solved or  is  Insolvent,  or  in  imminent  dan- 
ger of  Insolvency,"  etc  An  action  for  the 
dissolution  of  this  corporation  is  pending:. 
It  abundantly  appears  by  the  admitted  facts 
that  said  corporation  was  at  the  time  In- 
solvent, or  in  imminent  danger  of  insol- 
vency. Appellant  states  In  Its  petition  that 
It  presented  Its  certificate  of  deposit  to  aald 
bank  for  payment  on  the  31st  of  December, 
1894,  and  payment  was  refused;  and  that 
thereupon  appellant  commenced  suit  against 
said  bank,  issued  Its  attachment,  and  levied 
upon  the  property  of  said  bank,  including 
the  bank  building.  As  a  result  thereof,  the 
said  bank  closed  its  doors,  being  unable  to 
meet  its  obligattons. 

There  could  hardly  be  more  convincing 
evidence  of  insolvency  or  imminent  danger 
of  insolvency  of  a  bank  than  that  it  should 
fail  to  pay  due  obligations  on  presentation, 
and  close  its  doors,  cease  to  do  business  In 
the  regular  way,  or  at  all,  and  file  a  petition 
for  dissolution.  The  appointment  of  a  re- 
ceiver was  fully  authorized,  under  the  cir- 
cumstances by  the  statutes  above  quoted. 
No  notice  of  the  application  for  dissolution 
of  the  corporation  has  been  given,  for  the 
reason  that  the  time  for  such  notice  to  be 
given  had  not  yet  arrived  when  this  peti- 
tion for  review  was  presented;  and  no  order 
of  dissolution  can  be  made  until  this  notice 
is  given  In  accordance  with  section  5188, 
Rev.  St  The  cases  quoted  by  appellant  are 
not  similar.  In  the  French  Bank  Case,  63 
Cal.  S60,  the  application  for  the  appointment 
of  a  receiver  and  for  dissolution  of  the  cor- 
poration was  made  by  a  private  individual. 
a  creditor  of  the  bank,  and  was  resisted  by 
the  corporation.  The  court  says:  "There 
is  no  statute  wliich  undertakes  to  confer  up- 
on a  private  person,  either  as  stockholder  or 
creditor,  the  right  to  maintain  an  action  to 
dissolve  a  corporation  upon  the  ground  that 
it  is  Insolvent  or  to  obtain  relief  by  seising 
Its  property  out  of  the  hands  of  Us  consti- 
tuted management,  and  placing  It  in  the 
hands  of  a  receiver."  In  the  case  at  bar 
the  action  for  dissolution  was  not  com- 
menced by  a. private  person,  but  by  the  of- 
ficers of  the  bank,  duly  authorized  by  a  two- 
thirds  rote  of  the  stockholders  and  mem- 

v.40p.na2— 10 


bers  of  the  corporation,  snbstantially  In  ac- 
cordance with  the  statutes.  The  Judgment 
of  the  lower  court  is  affirmed,  with  costs  to 
respondent 

SULLIVAN  and  HUhx'ON,  JJ.,  concur. 


(IG  Mont.  UT) 
MONTANA   LUMBER   &   MANUFACTUR- 
ING CO.  V.  OBELISK  MINING  & 
CONCENTRATING  CO. 
(Supreme  Court  of  Montana.     April  29,  1895.) 
RBMAyp  oy  Appeai. — Procedure. 
Where,  on  apjieal,  the  lower  court  Is  di- 
rected to  modify  its  jodgment.  It  has  no  discre- 
tion in  the  matter. 

Appeal  from  district  court,  Jettersoa  coun- 
ty; Frank  Showers,  Judge. 

Action  by  the  Montana  Lumber  &  Manu- 
facturing Company  a  gainst  the  Obelisk  M'ning 
&  Concentrating  Company.  From  the  Judg- 
ment plaintiff  and  defendant  both  appealed, 
and  the  Judgment  was  modified.  37  Pac.  897. 
On  a  remittitur  to  the  district  court  the  court 
declined  to  modify  the  Judgment  as  ordered, 
and  plaintiff  appeals.     Modification  ordered. 

Walsh  &  Newman,  for  appellant  Corbett 
&  Wellcome,  for  respondent. 

DE  WITT,  3.  This  Is  the  same  case  as  that 
decided  by  this  court  September  24,  1894,  re- 
ported In  37  Pac.  897.  In  the  <^inion  on  the 
former  appeal  we  said:  "If  this  was  a  case 
where  some  particular  piece  of  machinery 
had  been  added  to  a  mill  owned  and  leased 
along  with  the  mine,  it  would,  of  course,  be 
proper  to  restrict  the  Hen  for  such  machinery 
to  that  which  was  added  by  the  lessee,  and 
such  ruling  would  l)e  in  confwmlty  with  the 
views  here  expressed,  because  it  Is  here  held 
that  the  lien  for  things  furnished  the  lessee 
cannot  extend  to  the  Interest  or  estate  of  the 
lessor;  but  there  is  no  contention  in  this  case 
that  any  of  the  improvements  upon  which 
plaintiff  sought  to  have  its  lien  foreclosed, 
or  any  part  of  the  same,  existed  on  said  prem- 
ises, and  was  owned  by  the  lessors,  Hight  & 
Fairfield,  when  they  leased  said  premises. 
There  Is  no  denial  that  the  improvements  de- 
scribed in  plaintiff's  Hen  were  wholly  added 
to  the  leased  premises  by  the  lessee;  and.  If 
that  be  true,  the  same  are  subject  to  plain- 
tiff's lien.  The  Judgment  should  therefore 
be  modified  by  decreeing  the  foreclosure  of 
plaintiff's  Hen  upon  the  structures  described 
therein,  and  shown  to  have  been  placed  on 
said  property  entirely  by  the  lessee.  The 
cause  Is  tb^^fore  remanded  for  modification 
of  the  Judgment  In  conformity  with  the  views 
herein  expressed.  Judgment  modified."  On 
the  remittitur  to  the  district  court,  the  court 
declined  to  modify  the  Judgment  by  includ- 
ing In  the  property  upon  which  the  lien  was 
to  be  foreclosed  a  certain  boiler  and  engine. 
That  boiler  and  engine  were  some  ot  the  im- 
provements described  in  plaintlfl^'s  lieu.     It 
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was  the  law  of  the  case,  as  decided  by  the 
former  appeal,  that  there  was  no  denial  that 
these  Improvements  were  wholly  added  to 
the  leased  premises  by  the  lessee.  It  was 
also  the  law  of  the  case,  as  then  decided,  that 
those  Improvements  were  subject  to  plalntifT's 
lien.  We  do  not  understand  that  It  is  poesi- 
ble  that  the  district  court  would  refuse  to  fol- 
low the  directions  of  this  court;  nor  do  we 
understand  how  It  is  possible  that  the  opin- 
ion of  this  court,  as  formerly  expressed,  could 
have  been  misunderstood.  The  district  court 
is  now  instructed  to  do  that  which  it  was  or- 
dered to  do  in  the  former  opinion,  namely,  to 
modify  its  original  judgment  by  including 
the  said  boiler  and  engine  In  the  property  up- 
on which  the  lien  is  to  be  enforced.  Remitti- 
tur forthwith. 

PBllBERTON,  C.  J.,  and  HUNT,  J.,  con- 
cur. 


(16  Mont.  9S) 

LAVELL  et«aL  t.  FROST. 

(Supreme  Court  of  Montana.    April  29,  1895.) 

Dbatb  of  DsnsNOANT— Abatbment— Btatdtb  of 

Frauds — Order— uonsideration. 

1.  Where  the  complaint  is  filed  before  de- 
fendant's death,  though  the  summons  has  not 
been  served,  the  action  survives,  under  Code  Civ. 
Proc.  I  22,  and  must  be  defended  by  his  repre- 
sentatives. 

2.  An  oral  acceptance  of  an  order  is  not 
within  the  statute  of  frauds. 

3.  An  agreement  not  to  file  a  lien  on  an 
owner's  lot  is  a  good  consideration  for  his  ac- 
ceptance of  an  order. 

4.  An  order  was  drawn  by  a  firm  of  con- 
tractors, in  favor  of  plaintiffs,  on  defendants' 
intestate,  for  $428.  Defendants,  to  disprove  an 
oral  acceptance  thereof,  offered  to  show  that  the 
order  was  given  to  plaintiffs  in  liquidation  of  an 
indebtedncES  of  the  contractors  to  plaintiffs, 
which  plaintiffs  claimed  was  due  for  materials 
furnished  by  th;m  in  a  house  built  by  the  con- 
tractors for  defendants'  intestate;  that  the  ma- 
terial so  furnished  did  not  exceed  $150,  and  that 
Iha't  amount  had  been  paid;  and  that  the  bal- 
ance claimed  was  for  materials  furnished  by 
plaintiffs  to  the  contractors  for  bouses  other  than 
defendant's.  Beld,  that  the  evidence  was  com- 
petent to  establish  the  fact  that  no  acceptance 
waa  made. 

Appeal  from  district  court,  Silrer  Bow 
county;   J.  J.  McHatton,  Judge. 

Action  on  bill  of  exchange  by  G«oSrey 
Lavell  et  al.  against  Hattie  Frost  Btom  a 
judgment  for  plaintiffs,  defendant  appeals. 
Reversed. 

This  is  an  action  upon  a  bill  of  exchange, 
called  by  the  witnesses  an  "order."  It  ap- 
pears that  a  firm  by  the  name  of  McGulre 
&  Anderson  repaired  a  house  for  one  James 
W.  Frost,  the  defendant's  Intestate.  It  is 
claimed  by  the  plaintiffs  that  McGuire  & 
Anderson  owing  them  for  lumber  which 
went  Into  the  Frost  house,  and  Frost  owing 
McGuire  &  Anderson  for  their  services,  the 
latter  gave  an  order  upon  Frost  to  pay  the 
plaintiffs  9428,  which  order  Frost  accepted. 
The  order  waa  In  writing.  The  acceptance 
by  Frost  if  any,  was  oral.    It  waa  claimed 


by  plaintiffs  that  there  had  been  a  payment 
of  $150  by  Frost  upon  the  order.  The  ac- 
ceptance of  the  order  by  Frost  was  denied 
by  the  defendant  she  contending  that  the 
payment  of  |150  by  her  intestate  to  the  La- 
yells  was  in  full  for  all  that  was  owing  Mc- 
Guire &  Anderson.  Frost  died  after  the 
complaint  was  filed,  and  the  present  defend- 
ant his  administratrix,  was  substituted  In 
Us  stead.  Verdict  and  judgment  were  for 
plalntlffs  for  $278,— the  balance  on  the  or- 
der after  deducting  the  payment  of  $150. 

F.  T.  McBride,  for  appellant  John  W. 
Cotter  and  Robinson  &  Stapleton,  for  re- 
spondents. 

DE  WITT,  J.  (after  stating  the  facts).  It 
does  not  appear  whether  Frost  was  served 
with  summons  before  his  death,  but  the  ac- 
tion was  commenced  before  his  death.  An 
action  is  commenced  by  filing  a  complaint- 
Code  Civ.  Proc.  I  66.  "An  action  or  defense 
shall  not  abate  by  the  death  of  a  party,  but 
shall  survive  and  be  maintained  by  his  rep- 
resentatives." Id.  i  22.  The  administratrix 
of  Frost  the  present  defendant,  was  sub- 
stituted, and  the  action  proceeded  against 
her.  The  plaintiffs  presented  their  claim  to 
the  administratrix  after  the  death  of  James 
Frost  Prob.  Prac.  Act  8  158.  Appellant 
claims  that  as  the  acceptance  of  the  order 
by  Frost  was  not  in  writing,  It  cannot  be 
relied  upon  by  respondents,  because  it  was  a 
promise  to  answer  for  the  debt  default  or 
miscan-iage  of  another.  Ck>mp.  St  p.  652. 
§  223.  But  the  acceptance  of  the  order  was 
not  the  promise  to  pay  the  debt  of  another. 
As  far  as  Frost's  acceptance  was  concerned, 
if  there  were  any,  it  was  simply  to  pay  his 
own  debt  if  anything;  that  is,  the  debt 
which  he  is  alleged  to  have  owed  to  Mc- 
Guire &  Anderson.  If  he  accepted  the  or- 
der, he  simply  agreed  to  pay  bis  own  debt 
to  those  persons,  to  wit  Lavell  Bros.,  to 
whom  bis  creditors,  to  wit  McGuire  &  An- 
derson, requested  him  to  pay  such  debt 

It  was  claimed  that  there  was  no  consid- 
eration for  the  Frost  acceptance.  The  La- 
vells  furnished  materials  for  the  Frost 
house.  It  appeared  In  evidence  that  they 
threatened  to  file  a  lien  uimn  the  real  estate. 
We  are  of  opinion  that  there  was  evidence 
tending  to  show  that  the  Lavells  agreed  not 
to  file  the  lien,  in  consideration  of  Frost's 
accepting  the  order.  It  Is  not  contended 
but  this  was  a  good  consideration,  if  it  were 
the  fact  and,  as  remarked,  there  was  evi- 
dence tending  to  show  that  it  was  the  fact 

So  far,  as  we  are  of  opinion,  there  was  no 
error  in  the  case.  But  we  now  come  to  the 
consideration  of  a  point  wherein  we  are  of 
opinion  that  the  court  did  err.  As  noted 
above,  the  plaintiffs  relied  'Wholly  upon  an 
oral  acceptance  of  the  order  by  Frost.  Their 
employes  testified  to  such  oral  acceptance, 
and  payment  by  Frost  of  $150  on  the  order. 
The  defendants  then  offered  to  Introduce  tes- 
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tlmony  which  may  be  summarised  at  fol- 
lows: They  called  McGulre,  of  the  Arm  of 
McOntre  &  Anderson,  and  wished  to  prove 
by  him  the  contract  between  Frost  and  his 
firm.  Their  offer  was  for  the  following  pur- 
pose, and  they  proposed  to  prove  the  fol- 
lowing facta,  namely:  The  amount  of  extras 
which  were  put  njMn  the  house  by  McGnIre 
&  Anderson,  and  that  Frost's  full  contract 
price  was  |1,645,  and  that  when  the  extras 
were  put  in  the  $150  which  was  paid  to  the 
Lavells  was  full  payment  for  the  extras, 
and  that  there  was  no  other  indebtedness 
to  McGnire  &  Anderson,  and  that  the  bill  of 
the  Lavells  for  lumber,  for  which  the  order 
was  made,  was  for  material  used  In  houses 
other  than  Frost's.  They  offered  to  prove 
by  this  witness  that,  when  Frost  paid  $150 
to  the  Lavells,  he  bad  fully  paid  to  McOulre 
&  Anderson  the  whole  contract  price  and 
the  extras.  They  offered  to  prove  that  Mc- 
Gulre &  Anderson  were  building  other 
houses  and  doing  wortt  for  other  parties 
at  the  same  time  when  they  were  work- 
ing for  Frost  They  offered  to  prove  that 
the  material  for  such  other  houses  and 
buildings  was  part  of  the  material  which 
went  to  make  up  the  balance  of  the  $428 
for  which  the  McGulre  &  Anderson  order 
was  made.  They  offered  to  prove  that  cer- 
tain Items  In  the  bill  for  which  the  order 
waa  drawn  went  into  certain  other  speciaed 
buildings.  To  this  whole  testimony  objec- 
tion was  made  by  the  plaintiffs,  and  sus- 
tained by  the  court  We  are  of  opinion  that 
under  the  circumstances  of  this  case,  the 
testimony  was  competent  It  might  have 
been  different  If  there  had  been  a  written 
acceptance  by  Frost  But  the  acceptance 
relied  upon  was  oral  only.  The  evidence  re- 
jected tended  to  show  that  at  the  time 
when  Frost  was  alleged  to  have  orally  ac- 
cepted an  order  for  $428  drawn  by  McGulre 
&  Anderson,  be  in  fact  owed  McGulre  ft 
Anderson  only  about  $150.  If  such  were 
the  facts,  they  certainly  tended  to  show  that 
Frost  would  not  be  likely  t6  accept  an  or- 
der for  $428,  when  he  owed  only  $150;  and, 
as  the  whole  matter  of  the  acceptance  of  the 
order  rested  In  parol  only,  we  think  the  re- 
jected testimony  was  competent  This  view 
la  further  supported  by  the  fact  that  one  of 
plaintiffs'  own  witnesses,  the  person  who  re- 
ceived the  payment  of  the  $150,  testified  that 
Frost  said,  when  he  paid  It,  that  he  did  not 
know  whether  he  ought  to  pay  it  to  the 
Lavells.  The  court  said,  in  refusing  to  re- 
ceive this  testimony,  "I  shall  refuse  to  ad- 
mit any  evidence  except  that  this  order  was 
not  accepted,  or  that  Frost  did  not  agree 
to  pay  it"  As  remarked  above.  If  Frost's 
acceptance  had  been  In  writing,  the  situa- 
tion might  have  been  different;  but  .It  be- 
ing oral,  we  think  that  the  testimimy  <rf- 
fered  tended  to  show  just  that  which  the 
court  said  It  would  accept  testimony  upon, 
namely,  that  Frost  did  not  accept  the  or- 
der, or  agree  to  pay  It    The  offered  testi- 


mony certainly  tended  to  show  that  fact 
The  judgment  la  reversed,  and  the  case  la 
remanded  for  new  trIaL    Reversed. 

PEMBBKTON,  a  J^  and  HUNT,  J^  eon. 
cor. 

(«  Colo.  A.  26) 
BRITISH-AMERICAN  ABStJR.   OO.   r. 
C00PBR.1 
(Conrt  of  Appeals  of  Colorado.    March  11. 1895.) 

coytbaot  of  insukaiicb  —  aobnt  actiko  tob 
Both  Partib8 — Cascbli.ation  ot  Pouct. 

1.  A  contract  of  insurance  entered  Into  by 
ooe  acting  as  agent  for  both  the  insurer  and 
insured  may  be  avoided  by  either  party  if,  at 
the  time  of  the  contract  he  did  not  know  of  aach 
person's  agency  for  the  other  party,  or  has  not 
with  a  fnll  knowledge  of  the  tacts,  ratified  it 

2.  Bvidence  showing  a  right  to  avoid  a  poli- 
cy of  insurance  is  inadmissible  under  a  denial 
by  defendant  that  it  ever  insured  plaintiff. 

3.  One  acting  as  agent  for  leasing  and  col- 
lecting rents  of  a  building,  when  directed  by  the 
owner  to  insure  it  informed  him  ttiat  be  was 
agent  for  several  insurance  companies.  The  own- 
er then  directed  him,  without  specifying  the 
amount  of  insurance  or  designating  the  company, 
to  insure  in  one  of  tiia  companies;  and  the  agent 
issued  a  policy  of  one  of  these  companies,  and 
paid  the  premium  out  of  rents  which  be  held  as 
agent  of  insured.  Biid,  that  he  acted  only  as 
agent  of  the  insurance  company. 

4.  The  appointment  of  one  as  agent  to  pro- 
eate  insurance  does  not  authorize  him  to  accept 
notice  of  cancellation  of  the  policy  procured  by 
him  under  such  authority. 

Appeal  from  Arapahoe  county  court 
Action  by  Job  A.  Cooper  against  the  Brit- 
ish-American Assurance  Company,    ("rom  a 
judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

Sylvester  G.  Williams,  for  appellant  Pat- 
tlson,  Bdsall  &  Hobson  (B.  £2.  Whitted.  of 
counsel),  for  appellee. 

THOMSON,  J.  Action  on  policy  of  In- 
surance against  loss  by  fire.  Judgment  for 
plaintiff,  from  which  defendant  appeala 
The  answer  of  appellant  (defendant  below) 
contained  four  defenses.  By  the  first  It  de- 
nied that  It  ever  Insured  the  plaintiff.  By 
the  fourth  It  denied  that  the  plaintiff  had 
complied  with  the  conditions  and  require- 
ments of  the  policy.  The  second  is  as  fol- 
lows: "And,  further  answering,  defendant 
says  that  the  policy  of  insurance  of  defend- 
ant company  alleged  to  have  been  issued  to 
the  plaintiff  was  not  a  valid  contract  of  in- 
surance, because'  of  the  following  facts,  to 
wit:  That  said  policy  was  issued  by  the 
firm  of  Schwanbeck  &  Wile,  local  agents  of 
defendant  and  at  the  town  of  Creede,  in 
the  state  of  Colorado.  And,  upon  Informa- 
tion and  belief,  defendant  says  that  at  the 
time  said  policy  was  so  Issued,  the  said 
Schwanbeck  &  Wile  were  duly-authorized 
general  agents  of  the  plaintiff  herein  In  re- 
spect to  the  property  sought  to  be  M  itt- 
Bured,  with  general  charge  and  supervlafam 
thereof,  and  duly  authorized  in  the  premCMi, 

I  Rehearing  denied  April  8, 188B. 
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and  charged,  among  other  things,  with  the 
duty  and  authority  to  have  said  property 
Insured,  and  to  deal  fully  with  respect  to 
the  insurance  thereon;  that  said  Schwan- 
beek  &  Wile,  then  and  there  assuming  to 
act  in  the  double  relation  and  capacity  of 
agent  for  the  plaintiff  and  as  agent  for  the 
defendant  In  the  same  transaction,  wrote 
fsaid  policy  of  insurance;  that  thereafter, 
and  at  ftll  times  prior  to  the  18th  day  of 
May,  1S92,  said  policy  remained  in  the  pos- 
session of  said  Schwanbeck  &  Wile;  that 
on  or  about  the  13th  day  of  May,  1892,  the 
defendant,  then  and  there  believing  that 
said  policy  had  been  duly  and  properly  is- 
sued, and  believing  that  the  same  was  then 
In  full  force  and  effect,  caused  said  policy 
to  be  canceled  in  accordance  with  the  terms 
and  conditions  thereof,  and  long  prior  to 
the  destruction  of  said  property,  viz.  on  or 
About  the  ISth  day  of  May,  as  aforesaid, 
the  policy  was  duly  surrendered  and  re- 
turned to  defendant;  that  not  until  after 
the  alleged  destruction  of  said  property  did 
defendant  have  knowledge  of  the  fact  that 
said  Schwanbeck  &  Wile  were  the  agents 
of  the  plaintiff  herein."  To  this  defense  a 
demurrer  was  sustained  for  insufiaciency. 

We  think  the  court  erred  in  sustaining  the 
demurrer.  It  is  distinctly  stated  in  this 
answer  that.  In  effecting  the  Insurance, 
Schwanbeck  &  Wile  were  the  agents  of  both 
parties  to  the  transaction.  They  were  the 
local  agents  of  the  defendant  at  Creede, 
and  authorized  to  act  In  Its  behalf.  They 
were  also  the  general  agents  of  the  plain- 
tiff, fully  empowered  to  act  for  him  In  pro- 
curing Insurance  upon  bis  property;  and  In 
pursuance  of  their  authority  to  procure  In- 
surance for  him,  and  of  their  authority  to 
write  polli^es  for  the  defendant,  this  policy 
was  written.  They,  therefore,  as  agents  of 
the  plaintiff,  contracted  with  themselves,  as 
agents  of  the  defendant,  for  the  Insnrance 
which  Is  the  subject  of  this  action.  If  the 
averments  of  this  answer  are  true,— and  the 
demurrer  admits  that  they  are,— they  con- 
stitute a  complete  defense.  The  views  of 
contracting  parties  'are  supposed  to  be  In 
conflict  During  the  negotiation  the  interest 
of  each  is  uppermost  in  his  own  mind,  and 
bis  efforts  are  directed  to  securing  a  recog- 
nition of  that  interest  If  he  acts  by  agent, 
he  Is  entitled  to  the  exclusive  services  of  the 
agent  in  the  transaction, .  .and  to  the  full 
benefit  of  the  agent's  Judgment  and  ability 
in  making  terms  with  the  other  party.  It  is 
manifest  that  where  the  same  person  as- 
sumes to  act  for  both  parties  to  a  bargain, 
he  takes  upon  himself  duties  which  are  In- 
compatible. If  he  Is  honest  leaving  out  of 
consideration  any  unconscious  bias  which 
might  Incline  him  towards  one  or  the  other 
side,  the  utmost  that  can  be  expected  of  him 
la  impartiality;  but  impartiality  is  exactly 
the*  qualification  which  Is  Inconsistent  with 
agency.  The  agent  Is  chosen  to  represent 
the  Interest  of  his  principal  agaUut  the  bos- 


tile  Interest  which  he  Is  to  meet  He  can- 
not discharge  his  duty  and  be  Impartial.  It 
Is  therefore  impossible  for  a  person  acting 
in  the  same  transaction  for  two  opposing 
parties  to  perform  his  duty  to  both;  and  a 
contract  made  by  him  In  this  double  capac- 
ity may  be  avoided  by  either  party,  unless 
It  was  80  made  by  his  express  authority,  or 
unless,  with  full  knowledge  of  the  facts,  he 
afterwards  ratified  it  And  it  is  not  neces- 
sary, for  the  purpose  of  avoiding  It,  that  the 
contract  should  be  tainted  with  fraud,  or 
be  disadvantageous  to  the  complaining  pai^ 
ty.  His  right  to  repudiate  it  grows  out  of 
the  nature  of  the  transaction  itself,  and  is 
not  connected  with  any  question  of  fraud 
or  of  benefit  or  detriment  which  might  ac- 
crue from  it  to  him.  New  York  Cent  Ins. 
Co.  V.  National  Protection  Ins.  Co.,  14  N,  Y. 
85;  Utica  Ins.  Co.  v.  Toledo  Ins.  Co.,  17 
Barb.  132;  MercantUe  Hut  Ins.  Co.  v.  Hope 
Ins.  Co.,  8  Mo.  App.  408;  Lee  v.  Smith,  84 
Mo.  304;  1  May,  Ins.  §  125;  Mechem,  Ag. 
{  67. 

The  following  is  the  third  defense:  "For 
further  answer,  defendant  says  that  said  pol- 
icy contained  the  following  condition  and  stip- 
ulation, viz.:  'This  policy  shall  be  canceled 
at  any  time  at  the  request  of  the  assured; 
or  by  the  company,  by  giving  five  days'  no- 
tice of  such  cancellation.  If  this  policy  shall 
be  canceled  as  hereinbefore  provided,  or  be- 
come void,  or  cease,  the  premium  having  been 
actually  paid,  the  unearned  portion  shall  be 
returned  on  surrender  of  this  policy  or  last 
renewal,  this  company  retaining  the  custom- 
ary short  rate,  except  that,  when  this  policy 
is  canceled  by  this  company  by  giving  notice, 
it  sliall  retain  only  the  pro  rata  premium.* 
That  In  accordance  with  the  condition  of  said 
policy,  and  more  than  five  days  prior  to  said 
fire,  to  wit  on  or  about  the  13th  day  of  May, 
189i2,  the  defendant  gave  due  notice  to  plain- 
tiff of  the  cancellation  of  the  said  policy,  and 
returned  to  the  plaintiff  the  pro  rata  premium 
for  the  unexpired  term  of  said  policy.  That 
on  or  about  the  18th  day  of  May,  1802,  the 
plaintiff  delivered  and  surrendered  said  can- 
celed policy  to  the  defendant"  The  plaintiff 
replied,  denying  the  allegations  concerning 
the  cancellation  of  the  policy.  The  cause  was 
then  submitted  to  the  court  upon  an  agreed 
statement  of  facts,  of  which  the  following  is 
the  substance:  The  plaintiff  having  contract- 
ed for  the  erection  of  the  building  which  was 
the  subject  of  the  Insurance,  It  was  con- 
structed by  the  contractor  under  the  supervi- 
slon  of  Schwanbeck  &  Wile,  who  were  real- 
estate  agents,  and  the  cost  of  the  building 
was  paid  through  them.  After  its  completion 
Schwanbeck  &  Wile  were  employed  by  the 
plaintiff  as  his  agents  to  lease  it  to  tenants 
and  collect  the  rents,  and  they  remained  such 
agents  until  its  destruction  by  fire.  Prior  to 
its  completion,  the  plaintiff  directed  Schwan- 
beck &  WUe  to  cause  It  to  be  insured  against 
loss  by  fire  as  soon  as  it  should  be  com- 
pleted; but,  upon  being  informed  by  them 
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that  they  were  themselves  Insurance  agents, 
he  anthorized  them  to  Insure  It  In  companies 
which  they  represented,  without  designating 
the  nxnpanlee  or  specifying  the  amount  of  in- 
surance   desired.     When    the    building    was 
<Mmpleted,  Schwanbeck  &  Wile  did  not  Insure 
It  in  any  of  the  comi«nles  then  represented 
toy  them,  but  a  short  time  afterwards,  having 
been  appointed  local  agents  at  Creede  of  the 
defendant  company,  they  insured  it  with  the 
defendant,   and   issued    the    policy   In   suit, 
whereby  the  defendant,  in  consideration  of  a 
premium  of  $50,  agreed  to  insure  the  plaintiff 
against  loss  or  damage  by  fire  to  the  building 
to  the  amount  of  $500  for  the  period  of  one 
^ear.     The  premium   was  paid   by   Schwan- 
beck &  WUe  out  of  rents  collected  by  them  as 
plaintiff's  agents.   The  premium  rate  was  de- 
termined   by    the    Underwriters'    Union,    of 
-which  the  defendant  was  a  member.  The  pol- 
icy contained  the  condition  and  stipulation 
-concerning  cancellation  which  is  set  forth  in 
the  answer.    The  policy,  after  it  was  isasned, 
remained  In  the  possession  of  Schwanbeck  & 
Wile,  and  was  never  actually  delivered  to  the 
plaintiff.     Aljout  two  months  after  the  Issu- 
ance of  the  policy,  H.  T.  Lamey,  the  gwieral 
agent  and  manager  of  the  defendant  for  Col- 
orado, having  his  headquarters  hi   Denver, 
sent  a  communication  to  Schwanbeck  &  Wile, 
Informing  them  that  instructions  had  been  re- 
<:eived  from  the   home  office    to    close  the 
Oreede  agency,  and  cancel  all  outstanding  In- 
surance, and  dlrecOng  them  at  once  to  issue 
the  five  days'  notice  of  cancellation  to  the 
perscns  insured  required  by  the  terms  <rf  the 
TKJlicy,  so  that  all  existing  risks  might  be  can- 
celed.    He  also  forwarded  to  them  the  un- 
earned portions  of  the  premiums  which  had 
.1)een  paid.    The  communication  and  the  mon- 
.ey   were  duly   received   by    Schwanbeck   & 
Wile,  who  thereupon  indorsed  the  policy  In 
controversy  "Canceled,"  and  caused  it  to  be 
returned   to    Lamey,    who    then    stamped   it 
"Canceled."  and  transmitted  it  to  the  home 
office.   No  notice  of  this  proceeding  was  ever 
given  to  the  plaintiff.     The  plaintiff  never  re- 
ceived the  return  premium,  nor  was  he  cred- 
ited with  It  upon  any  account  or  statement 
rendered   to  him   by   Schwanbeck   &  Wile. 
They  claimed  to  have  held  It  for  the  purpose 
•of  obtaining  other  insurance  In  place  of  that 
alleged  to  have  been  canceled,  but  no  other 
Insurance  was  ever  procured.     The  premises 
were  afterwards   totally  destroyed  by  fire. 
The  plaintiff  did  not  know  until  after  the 
fire  that  bis  building  was  insured  with  the 
defendant,  or  that  any  attempt  at  cancella- 
tion of  the  policy  had  been  made.    The  rela- 
tions   existing    between    the    plaintiff    and 
•Schwanbeck  &  Wile  were  unknown  to  the  de- 
fendant or  its  general  ageat.    After  the  fire, 
the  plaintiff,  learning  that  his  property  had 
-been  Insured  with  ttie  defendant,  made  due 
proof  of  loss,  but  the  defendant  refused  to 
recognize  the  policy  as  being  In  force,  or  to 
pay  any  portion  of  the  loss.    It  was  stipulat- 
ed that  the  facts  admitted  should  be  consid- 


ered only  as  they  might  be  legally .  relevant 
to  the  issues  as  they  then  stood,  the  third  de- 
fense being  out  of  the  case. 

The  denial  by  the  defendant  that  it  ever 
Insured  the  plaintiff  amounts,  at  most,  to  a 
denial  of  the  execution  of  the  policy,  and  is 
not  sufficient  in  itself  to  admit  proof  of  facts 
ae  circumstances  which  would  give  the  de- 
fendant the  right  to  avoid  the  policy  after  It 
was  executed.  Therefore,  the  only  question 
for  consideration  Is  whether  the  facts  stated 
amount  to  a  cancellation  of  the  policy.  It  is 
contended  in  behalf  of  the  defendant  that,  in 
the  Insurance  transaction,  Schwanbeck  & 
Wile  were  the  agents  of  the  plaintiff,  and 
that,  therefore,  notice  to  them  was  notice  to 
the  plaintiff.  The  general  doctrine  that  the 
knowledge  of  an  agent  pertaining  to  business 
which  he  Is  authorized  to  transact,  obtained 
while  be  ia  engaged  in  Its  transaction,  or 
while  his  autbotity  in  relation  to  it  exists.  Is 
the  knowledge  of  the  principal,  cannot  be 
questlcmed.  However,  peculiar  conditions  may 
exist  to  which  it  would  not  apply.  The  first 
question  here  is,  do  the  agreed  facts  bring 
Schwanbeck  &  Wile,  in  their  relation  to  the 
plaintiff,  within  the  rule  as  stated?  And,  sec- 
ond. If  so,  how  is  the  application  of  the  rule 
affected  by  the  relations  which  they  at  the 
same  time  sustained  to  the  defendant? 

1.  The  statement  shows  that  Schwanbeck 
&  Wile  at  first  acted  for  the  plaintiff  in  over- 
looking the  construction  of  his  building,  and 
that  afterwards,  upon  its  completion,  they 
were  employed  by  him  to  lease  it  and  collect 
the  rents.  They  thus  became  the  plaintiff's 
agents,  but  only  for  certain  specified  pur- 
poses; and,  outside  of  this  defined  authority, 
they  were  not,  by  virtue  of  such  employment, 
his  representatives.  Without  further  power, 
they  could  do  no  act  in  relation  to  Insurance 
by  which  he  would  be  bound.  But,  while 
the  building  was  in  process  of  construction, 
he  directed  them  to  have  it  Insured  as  soon 
as  It  reached  completion.  If  they  had  acted 
upon  this  order,  they  would  have  done  so  as 
his  agents.  But  the  authority  given  was  lim- 
ited to  the  procuring  of  Insurance.  By  its 
terms  it  extended  no  further,  and  upon  caus- 
ing the  building  to  be  insured,  their  authority 
would  have  been  exhausted,  and  their  agency 
In  that  particular  at  an  end,  so  that  no  subse- 
quent notice  to  them  in  relation  to  the  insur- 
ance would  have  bound  the  plaintiff,  or  affect- 
ed him  in  the  slightest  degree.  See  Grace  v. 
Insurance  Co.,  100  U.  S.  278,  3  Sup.  Ot  207. 
But  this  instruction  was  not  carried  out.  Aft- 
er It  was  given,  they  informed  him  that  they 
were  insurance  agents,  representing  insurance 
companies,  and  he  then  instructed  them  to  in- 
sure the  building  in  their  own  companies.  In 
conformity  with  this  last  direction,  they 
placed  the  insurance,  which  is  the  subject  of 
this  suit,  in  the  defendant  company,  as  Its 
agents.  Instead  of  procuring  Insurance  from 
the  outside  upon  the  plaintiff's  building,  they 
insured  it  themselves.  Now,  in  what  degree 
did  this  last  order  cffinstltnte  them  his  agenfik 
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In  tbe  Insnranoe  transaction?  It  seems  to  us 
to  amount  to  nothing  more  than  an  applica- 
tion to  them,  as  Insurance  agents,  for  Insur- 
ance upon  his  property.  If  he  had  directed  a 
firm  of  agents  with  whom  he  had  no  business 
connection  to  Insure  his  building  In  one  of 
their  companies,  and  they  had  complied  with 
his  Instruction,  be  would,  of  course,  be  bound 
by  their  act,  because  he  had  authorized  It; 
but  it  can  hardly  be  said  that  he  would  there- 
by hare  constituted  them  his  agents,  any 
more  than  he  would  have  made  tbe  company 
his  agent  if  he  had  gone  to  the  home  office, 
and  left  the  same  order  there.  And,  disem- 
barrassing this  case  of  an  agency  which  did 
In  fact  exist,  but  which  did  not  in  any  man- 
ner concern  insurance  or  Involve  Schwan- 
beck  &  WUe  tn  any  obligation  Inconsistent 
with  their  duty  to  tbe  defendant,  we  are  un- 
able to  discover  anything  In  tbe  plaintiff's 
direction  more  than  an  Informal  application 
for  insurance.  In  conforming  to  which  they 
acted  solely  as  tbe  defendant's  agents.  It  is 
true  that  tbe  plaintiff  did  not  specify  tbe 
amount  of  Insurance  which  be  desired,  nor 
designate  the  companies  In  which  it  should 
be  placed;  but  we  do  not  understand  how 
these  facts  can  affect  the  situation.  Being 
without  instruction  as  to  amount,  they  must 
have  exercised  their  own  discretion  In  fixing 
It;  and,  there  being  nothing  in  tbe  record 
from  which  a  contrary  Inference  can  be 
drawn.  It  is  conclusively  presumed  that  they 
exercised  that  discretion  In  the  Interest  of 
their  company,  and  as  its  agents.  In  apply- 
ing to  them  as  Insurance  agents,  it  does  not 
matter  that  he  did  not  name  any  company,  or 
that  be  did  not  even  know  Its  name.  It  was 
through  them  as  agents  that  the  insiu-ance 
was  sought,  and  when,  in  pursuance  of  the 
application,  they  Issued  the  policy  In  suit,  the 
act  which  they  performed  was  the  act  of  the 
defendant.  Neither  can  any  valid  argument 
be  based  upon  the  retention  of  the  policy  by 
Schwanbeck  &  Wile.  If  they  bad  been  bis 
general  agents  In  matters  of  Insurance,  ef- 
fecting new  insurance,  and  procuring  renew- 
als, in  their  discretion,  and  having  the  cus- 
tody of  hla  Insurance  papers,  a  different  case 
would  be  presented.  But  no  such  relation- 
ship existed.  They  owed  the  same  duty  to 
him  that  they  owed  to  any  other  applicant. 
When  tbe  policy  was  executed  and  the  pre- 
mium paid,  the  contract  was  completed,  tbe 
policy  belonged  to  him,  be  was  entitled  to  it 
upon  demand,  and  the  law  regards  It  as  hav- 
ing been  delivered.  1  May,  Ins.  §  60.  The 
payment  of  the  premium  out  of  money  in  their 
bands  belonging  to  him  is  equally  without 
significance.  It  is  tbe  fact,  and  not  the  mode, 
af  payment,  which  Is  matei-lal.  2  May,  Ins. 
{{  345,  345a.  Upon  a  careful  examination  of 
the  record  and  tbe  briefs  of  counsel,  we  are 
forced  to  tbe  conclusion  that  Schwanbeck  & 
Wile  were  not  the  agents  of  the  plaintiff  so 
as  to  render  service  upon  them,  after  the  pol- 
icy was  executed,  of  any  notice  to  which  he 
was  entitled,  effective  for  any  purpose. 


2.  But  if  we  concede  the  contention  of  coun- 
sel that  Schwanbeck  &  WUe  were  the  agents 
of  the  plaintiff,  and  continued  to  represent 
him  until  the  alleged  cancellation,  we  do  not 
see  wherein  the  defendant's  case  Is  In  the 
least  strengthened.  They  were  tbe  agents  of 
tbe  defendant  If  they  were  also  tbe  agents 
of  tbe  plaintiff,  they  were  acting  in  the  dou- 
ble capacity  of  agents  for  both  parties;  and 
the  same  objection  exists  to  every  act  done 
by  them  in  that  double  capacity.  If  they 
could  not  make  a  valid  contract  with  them- 
selves, they  could  not  make  a  valid  service 
of  notice  upon  themselves.  They  ware  In- 
structed, as  agents  of  tbe  defendant,  to  give 
tbe  proper  notice,  and  if  they  Issued  the  no- 
tice as  the  defendant's  agents,  and  served  it 
upon  themselves  as  the  plaintiff's  agents,  the 
act  was  void.  Tbe  same  reasons  that  would 
Invalidate  tbe  contract  of  insurance  would  in- 
validate the  notice.  Insurance  Co.  y.  Raden, 
87  Ala.  311,  5  South.  876.  It  is  our  opinion 
that  there  was  no  cancellation  of  the  policy. 

The  agreed  statement  was  made  solely  with 
reference  to  the  pleadings  as  they  stood  after 
the  demurrer  was  sustained.  WTiat  evidence 
would  have  been  brought  forward  by  the  de- 
fendant in  support  of  Its  third  answer,  If  that 
had  been  suffered  to  stand,  of  course  we  do 
not  know;  but,  having  charged  that  Its 
agents  were  also  the  agents  of  the  insured, 
the  defendant  was  entitled  to  a  trial  upon  the 
question  thus  presented;  and,  because  of  the 
error  in  sustaining  the  demurrer,  the  Judg- 
'ment  will  be  reversed  and  remanded,  with 
leave  to  the  plaintiff  to  reply  to  the  rejected 
answer.    Reversed. 


(6  Colo.  App.  l"'i> 

SOLOMON  V.  SALT. 
(Court  of  Appeals  of  Colorado.    April  8,  1885.  i 
Prbbuhftions  ok  Appbal  —  Attaobhekt  —  Re- 
lease OF  Propertt— Bill  op  Exceptiojjs. 

1.  In  the  absence  of  a  bill  of  exceptions  ti> 
an  order  denying  a  motion  to  strike  out  the  trav- 
erse to  an  affidavit  in  attachment,  it  is  presumed 
that  tbe  traverse  was  sufficient. 

2.  A  defendant  in  attachment  may  tnm  over 
to  the  levying  officer  sufficient  money  to  satisfy 
th<>  claim  and  costs,  to  abide  the  suit,  in  order  to 
release  the  property  seized. 

3.  It  will  be  presumed  that,  on  tbe  trial  of  an 
issue  raised  by  a  traverse  of  an  attachment, 
everything  affecting  the  attachment  and  the  par- 
ties' rights  thereunder  was  inquired  into,  and 
that  the  order  dissolving  the  attachment  was 
warranted  by  the  facts. 

4.  Exceptions  can  be  preserved  only  by  a  bill 
of  exceptions. 

Appeal  from  Arapahoe  county  court 
Attachment  by  Joseph  Solomon  against  E. 

A.  Saly.     From  a  judgment  for  defendant, 

plaintiff  appeals.    Affirmed. 

Alfred  Mailer,  for  appellant  X  B.  Robin- 
son, for  appellee. 

THOMSON,  J.  Solomon  commenced  an  ac- 
tion against  Saly,  Iiefore  a  justice  ot  the 
peace,  to  recover  an  indebtedness  of  $83,  and 
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caused  a  writ  of  attachment  to  be  Issued,  by 
▼irtne  of  which  certain  property  of  the  de- 
fendant was  seized.  The  return  of  the  con- 
stable recites  the  levy,  and  the  release  of  the 
attached  property  npon  payment  to  the  jus- 
tice of  $105.  The  affidavit  in  attachment  was 
trarersed,  and  a  trial  of  the  issue  thus  made 
-was  had,  resulting  in  the  dissolution  of  the 
attachment.  Judgment  was  rendered  in  plain- 
tlfTs  faror  npon  his  cause  of  actios^.  The 
plaintiCF  appealed  the  cause  to  the  county 
-court  The  money  deposited  with  the  justice 
followed  the  appeal.  In  the  county  court  the 
defendant  moved  for  leave  to  file  a  forthcom- 
ing bond,  and  for  an  order  releasing  the  mon- 
ey deposited,  upon  the  filing  of  the  bond,  and 
toy  agreement  of  counsel  for  the  respective 
X>arties  this  motion  was  set  for  hearing.  Aft- 
erwards, by  agreement  of  parties,  the  hearing 
was  postponed  to  a  subsequent  time.  On  the 
■day  fixed  by  the  last  order  the  plaintiff  filed 
a  motion,  stating  that  It  was  based  on  "the 
returns  and  writs  in  the  case,"  to  strike  out 
the  traverse  of  the  affidavit  in  attachment,  for 
the  reason  that  it  was  Irrelevant  and  Imma- 
-tnial.  No  action  appears  to  have  been  taken 
upon  defendant's  application  for  leave  to  file 
a  forthcoming  bond.  A  trial  was  had  of  the 
issue  made  by  the  traverse,  which  resulted  In 
nn  order  dissolving  the  attachment,  and  Judg- 
ment against  the  plaintiff  for  costs.  Judg- 
ment was  then  given  In  his  favor  for  the 
amount  of  bis  claim.  This  appeal  is  from  the 
Judgment  against  the  plaintiff  upon  the  at- 
tachment 

The  appellant  assigns  for  error  the  denial 
of  his  motion  to  strike  out  the  traverse  to  the 
affidavit  In  attachment,  and  the  Judgment 
against  him  upon  the  issue  made  by  the 
traverse.  There  is  no  bill  of  exceptions  in  tiie 
record,  and  we  do  not  know  upon  what  evi- 
■dence  the  court  sustained  the  traverse.  We 
must  therefore  assume  that  It  was  sofflcient 
The  motion  to  strike,  upon  its  face,  is  not 
predicated  upon  any  tangible  reasons.  Those 
assigned  are  that  the  traverse  is  irrelevant 
and  immaterial,  but  it  is  simply  a  dmial  of 
the  grounds  of  attachment  set  forth  in  the 
affidavit,  and  is  therefore  both  relevant  and 
material.  In  counsel's  argument,  however,  he 
sets  fcMrth  the  reasons  in  full  why,  in  his 
opinion,  the  motion  should  have  been  sus- 
tained. These  are  that  the  statutory  meth- 
od of  releasing  attached  property  is  by  the 
giving  of  a  forthcoming  bond,  that  money  can- 
not be  received  in  lieu  of  a  bond,  and  that 
its  payment  to  the  Justice,  and  the  resultant 
release  of  the  property,  was  a  conclusive  ad- 
mission of  every  fact  necessary  to  the  recov- 
ery of  the  Judgment  and  the  sustaining  of  the 
attachment  The  difficulty  here  is  that  the 
record  seems  to  Justify  an  inference  that  the 
money  was  not  intended  to  take  the  place  of 
a  bond,  or  to  be  applied  in  payment  of  any 
Judgment  which  might  be  rendered,  but  as  a 
substitute  for  the  property  itself,  and  that 
by  virtue  of  the  arrangement  under  which  it 
-was  deposited  the  writ  of  attachment  oper- 


ated upon  It,  instead  of  the  property.  There 
is  no  i-eason  why  a  defendant  If  he  does  not 
desire  his  property  seized  and  taken  into  the 
custody  of  an  officer,  may  not  turn  over  suffi- 
cient money  to  satisfy  the  claim  and  costs, 
and  have  it  subjected  to  the  writ  to  abide 
the  decision  upon  the  attachment.  The  sub- 
sequent proceedings  Indicate  that  this  was  the 
purpose  for  which  the  money  was  deposited, 
and  that  the  plaintiff  acquiesced  in  Its  sub- 
stitution for  the  pn^erty.  The  proceedings 
before  the  justice  were  conducted  upon  the 
hypothesis  that  it  was  the  money  which  was 
attached,  and  the  first  time  this  was  question- 
ed by  the  plaintiff  was  in  the  county  court, 
tittee  the  defendant  moved  to  release  it  If 
the  question  was  a  proper  subject  of  Investi- 
gation upon  such  a  motion,  It  could  have 
been  investigated  as  well  in  the  trial  of  the 
issue  made  upon  the  affidavit  for  attachment; 
and  it  will  be  presumed  that  at  that  trial 
everything  was  inquired  into  affecting  the  at- 
tachment and  the  rights  of  the  parties  under 
it,  and  that  the  order  dissolvin<;  the  attach- 
ment was  warranted  by  the  facts.  We  would 
therefore  not  feel  authorized  to  disturb  the 
Judgm«it  even  if  exceptions  had  been  pre- 
Bpxved  to  the  rulings  complained  of.  There 
should  have  been  exceptions  to  the  order  dis- 
solving the  attachment  and  the  final  Judg- 
ment against  the  plaiutifC  for  costs.  Excep- 
tions can  be  preserved  only  by  bill  of  ex- 
ceptions. Bumell  V.  Wacbtel,  4  Colo.  App. 
o50,  36  Pac.  887.  There  is  nothing  of  the  kind 
here,  and  therefore  we  could  not  review  the 
Judgment,  ev&i  if  the  evidence  were  before 
us.  The  Judgment  will  be  affirmed.  Affirmed. 


(6  Colo.  App.  177) 

SMITH  et  al.  v.  BAMBR. 
(Court  of  Appeals  Of  Colorado.    April  8,  1895.) 

ReCBPTIOK  OP  EVIDKXOE— ISBTRnOTIONS  —  Habh- 
LBSS  KKReR.  . 

1.  Where  plaintiffs  gave  evidence  as  to  the 
value  of  property  involved  in  a  suit  which  was 
imcoDtradictcd  by  defendant  error  in  rejecting 
additional  testimony  on  plaintiffs'  part  on  the 
same  question  was  harmless. 

2.  Where  plaintiffs  were  not  entitled  to  any 
instruction  regarding  a  rescission  of  the  contract 
which  they  sought  to  avoid,  an  instruction  given 
on  that  question,  erroneous  in  law,  does  not  con- 
stitute reversible  error. 

Error  to  Larimer  county  court. 

Action  by  L.  A.  Smith  and  A.  G.  Smith 
against  Rachel  V.  Ramer.  There  was  a  Judg- 
ment for  defendant,  and  plaintiffs  bring  er- 
ror.   Affirmed. " 

E.  A.  Ballard,  for  plaintiffs  in  error.  Rob- 
inson &  Love,  for  defendant  in  error.      ^ 

BISSBLL,  P.  J.  A  brief  statement  of  the 
facts  will  makt  plain  this  controversy.  In 
October,  1882,  Mrs.  Ramer  was  the  lessee 
and  proprietor  of  the  Tedmon  House,  in  Ft 
Collins.  A  little  while  before  the  day  of  the 
sale,  L.  A.  Smith,  who  is  the  husband  of  the 
other  coplaintUt,  entered   into   negotiations 
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with  Mrs.  Rama-'s  husband  with  reference  to 
the  purchase  of  the  lease,  g'bod  will,  and  fur- 
niture in  the  house.  They  culminated  in  a 
purchase.  The  -consideration  was  $500  in 
cash,  and  ?1,000  evidenced  by  10  promissory 
notes,  maturing  at  regular  intervals.  At  the 
time  of  the  sale.  Post,  the  agent  of  the  }iotel, 
went  throuf^h  the  house  with  his  inventmry  to 
see  whether  there  still  remained  In  the  build- 
ing what  had  been  leased  with  the  honse  to 
Mrs.  Ramer.  Smith's  evidence  shows  that, 
within  a  day  or  two  of  the  time  when  he 
took  possession,  he  was  advised  by  Post  of 
the  extent  of  the  lessor's  claims.  Smith  gave 
a  good  deal  of  evidence  respecting  Ramer's 
representations  c<Hiceming  what  belonged  to 
him,  and  the  difference  between  what  he  got 
and  what  Ramer  said  his  wife  owned.  It  is 
not  quite  dear,  though  reasonably  certain, 
that  he  bad  this  Information  before  the  ex- 
ecution of  the  notes.  If  he  did  not,  he  had  it 
immediately  afterwards.  The  Smiths,  how- 
ever, remained  in  possession,  and  were  in  i)os- 
session  at  the  time  of  the  bringing  of  the  va- 
rious suits,  which  will  be  referred  to,  and  at 
the  time  this  action  was  brought  in  the  en- 
suing year.  No  offer  had  been  made  to  can- 
cel the  trade  or  restore  the  goods  or  put  the 
parties  back  into  their  original  conv..i.ion. 
The  sale  included  not  only  part  of  the  stuff 
In  the  hotel,  but  the  lease  and  good  wlU,  and 
the  Smiths  received  the  benefit  of  sundry  re- 
pairs which  had  been  put  on  the  place  by 
Mrs.  Ramer,  and  for  which  a  monthly  credit 
or  rebate  was  given  on  the  rent  account  The 
notes  were  not  paid  at  maturity,  and  Mrs. 
Ramer  commenced  suit  on  some  of  the  notes. 
When  the  case  reached  the  county  coiu:t,  the 
Smiths  attempted  to  defend  uy  an  assertion 
of  a  counterclaim  growing  out  of  the  transac- 
tions. There-  were  some  legal  obstacles  to 
the  practice,  and  the  litigation  ultimatdy 
came  to  this  court.  It  Is  wholly  unnecessary 
to  refer  to  that. litigation,  since  the  principle 
of  it  is  not  Involved  here.  Afterwards  this 
suit  was  brought  in  the  county  court  Its 
basis  is  not  easily  understood.  The  complaint 
proceeds  to  state  the  transaction,  alleges  the 
false  representations  and  the  reliance  placed 
on  them  by  the  plaintiffs,  the  Inducements 
which  tliey  were  to  the  trade,  and  alleges  that 
on  account  of  it  the  consideration  had  wholly 
failed,  sets  up  the  institution  of  three  suits, 
and  then  prays  that  Mrs.  Ramer's  claim  may 
be  adjudged  satisfied,  and  that  she  may  be 
ordered  to  surrender  the  notes  for  cancella- 
tion. 

The  complaint  was  not  happily  conceived 
for  the  purpose  of  securing  any  relief.  It 
could  hardly  be  deemed  other  than  an  action 
to  rescind  the  contract,  in  which  event  the 
complaint  was  wholly  InsutBcient  to  justify 
a  Judgment  in  the  plaintiffs'  favor.  There 
was  no  allegation  that  thv-'^t  had  been  an  of- 
fer to  restore  the  goods  or  pai  the  parties  in 
statu  quo.  If  the  action  Is  to  be  treated  as 
on  action  for  rescissioc  oc  the  ground  of  a 


total  faihn-e  of  consideration,  it  is  wholly  un- 
supported bv  the  testimony.  The  plaintiffs 
got  the  lease,  were  regarded  as  tenants  by  the 
landlord,  received  the  b«ieflt  of  the  rebate 
on  the  rental,  which  came  from  the  retain 
put  on  the  house  bv  Mrs.  Ramer,  and  certain- 
ly got  a  part  and  a  very  considerable  part  of 
the  property  which  Smith  supposed  he  bought 
when  he  made  the  trade  with  Kamer.  This 
shows  that  there  was  no  such  total  failure  of 
consideration  as  entitled  the  party  to  main- 
tain this  kind  of  an  action.  We  do  not  un- 
dertake to  say,  if  the  consideration  had  par- 
tially failed,  and  the  plaintiffs  were  able  to 
sustain  theh:  allegations  of  fraud  and  misrep- 
resentations to  the  satisfaction  of  the  Jury, 
they  were  not  entitled  to  some  relief.  On  this 
matter  we  do  not  express  an  opinion.  We 
simply  say  the  record  does  not  support  the 
action  as  now  conceived. 

Plaintiffs'  counsel,  who  appears  in  this 
court,  has  evidently  recognized  the  difficulty 
with  the  case,  and  has  suggested  for  our  con- 
sideration bnt  two  errors.  One  of  these  'Is 
based  on  a  rejection  of  testimony.  One  wit- 
ness was  produced  who  was  asked  respecting 
the  value  of  some  of  the  property  which  was 
included  In  the  sale.  The  court  excluded  this 
evidence,  and  the  ruling  is  assigned  as  er- 
ror. There  are  two  reasons  why  the  objection 
was  not  well  based.  One  Is,  the  witness  had 
not  shown  himself  competent  to  testify  on 
the  subject-matter  Inquired  about;  and  the 
second  is,  the  plaintiffs  gave  testimony  about 
It,  and  the  defendant  offered  nothing  per  con- 
tra. Had  the  evidence  been  admissible,  no 
harm  came  to  the  plaintiffs  by  reason  of  its 
rejection. 

The  other  error  Is  based  on  the  giving  of 
an  instruction  which  proceeded  on  the  theory 
that  this  suit  could  not  be  maintained  if  the 
Jury  found,  as  a  matter  of  fact  that  the 
plaintiffs  remained  In  possession  of  the  prop- 
erty which  they  bought  and  the  hotel,  with- 
out offering  to  surrender  or  cancel  the  con- 
ti-act  which  had  been  made.  The  Instruction 
probably  ought  to  have  been  modified  by  the 
Insertion  of  some  limitations  which  the  law 
affixes  to  the  right  to  rescind,  and  It  would 
probably  have  been  wise  to  have  explained 
the  difference  between  a  rescission  based  on 
fraud  and  one  which  rests  on  a  failure  of 
consideration.  Even  though  the  Instruction 
may  be  couceded  to  be  defective.  It  would  not 
operate  to  reverse  the  Judgment.  The  plain- 
tiffs were  not  entitled  to  any  instruction  re- 
garding a  rescission  of  contract,  or  one  re- 
specting the  right  to  rescind  an  agreement 
because  of  the  failure  of  consideration.  Their 
action  was  not  properly  conceived  with  ref- 
erence to  either  proposition.  They  were  not 
entitled  to  recover  upon  the  case  as  made, 
and  an  erroneous  Instruction  will  not  there- 
fore, compel  us  to  overturn  the  Judgment. 

We  perceive  no  error  in  the  record  which 
compels  us  to  disturb  the  Judgment  and  It 
will  accordingly  be  affirmed.    Affirmed 
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(S  Coin.  App.  »6) 

TAUGHENBAUGH  et  al.  t.  CLARK  et  al. 

(Court  of  Appeals  of  Colorado.     April  8,  1895.) 

Irbioatiom — Apj-bopriatioss. 

In  1885  appellants  acquired  priorities  to 
an  Irrigatinjc  ditch.  There  was  a  second  appro- 
priation, by  enlargement,  in  1887.  In  the  inter- 
im, water  rights  of  others  intervened.  At  the 
time  of  the  first  appropriation  the  appellants  filed 
no  plat  or  declaration  of  intention  to  appropri- 
ate a  further  quantity,  nor  was  the  construction 
of  the  enlargement  prosecuted  within  a  reason- 
able time.  Held,  the  rights  of  the  appellants  to 
the  second  appropriation  by  enlargement  are  in- 
ferior to  those  wnose  rights  attached  in  the  in- 
terim. 

Appeal  from  district  court,  Garfield  county. 

Proceeding  by  petition  by  George  F.  Taugh- 
enbaugb  et  al.  against  George  A.  Clark  et  al. 
to  reform  tbe  decree  of  the  district  court  in 
declaring . priorities  and  quantities  to  which 
different  ditches  were  entitled.  From  the 
decree  made  therein  petitioners  appeal.  Af- 
firmed. 

This  was  a  proceeding  by  petition  In  the 
district  court  by  appellants,  the  owners  of  the 
irrigating  ditch,  to  reform  the  decree  of  the 
district  coui-t  in  declaring  priorities  and  quan- 
tities to  which  different  ditches  were  entitled, 
made  In  May,  1888,  and  for  a  readjustment 
of  water  rights  and  redistribution  of  the  wa- 
ter in  the  district  The  ditch  of  appellants 
took  water  from  Beaver  creek.  The  defend- 
ants were  proprietors  of  or  interested  in  oth- 
er ditches  taking  water  from  the  same 
stream.  In  the  original  hearing  and  decree 
fixing  the  rights  of  each,  Mr.  Taylor  (attorney 
for  appellauis)  was  uiiuoinic'  ■■ 
the  statute,  and  proceeded  to  hear  and  deter- 
mine the  respective  rights  of  different  par- 
ties. He  found  the  ditch  of  appellants  (num- 
bered 24)  contemplated  appropriating  water 
to  the  extent  of  90  cubic  feet  per  minute, 
July  28,  1885.  First  enlargement,  March  3, 
1SS7,  increashig  its  capacity  and  water  ap- 
propriated to  510  cubic  feet  per  minute.  The 
ditch  of  J.  A.  Clark  (No.  27)  to  date  from  Sep- 
tember 5,  1885,  with  120  cubic  feet  of  water 
per  minute.  The  Smith  ditch  (No.  47)  to 
date  from  November  20,  1886,  with  70  cubic 
feet  of  water  per  minute.  The  Smith  &  Neve 
ditch  (No.  48)  to  date  from  February  20,  1887, 
with  300  cubic  feet  of  water  per  minute. 

The  following  special  findings  in  regard  to 
the  respective  ditches  became  important  in 
determining  the  rights  of  the  different  ditches, 
and  so  much  of  each  as  is  deemed  necessary 
are  copied  In  extenso : 

Ditch  of  appellants:  "Work  was  commen- 
ced on  or  about  July  28,  1885.  Considerable 
work  was  done  thereon  during  that  season, 
and  it  was  completed  during  the  spring  of 
1886,  and  during  that  season  about  20  acres 
of  land  was  irrigated  thereunder.  The  ca- 
pacity of  said  ditch  as  originally  built  was 
about  00  cubic  feet  of  water  per  minute  of 
time;  the  dimensions  thereof  being  from  8  ' 
to  10  inches  deep,  from  12  to  15  inches  wide 
on  bottom,  with  grade  %  inch  to  the  rod,  to 


which  amount  of  water  priority  dates  from 
July  28,  1885.  That  on  or  about  March  3, 
1887,  the  first  enlargement  thereon  was  com- 
menced, whereby  the  dimensions  of  said 
ditch  were  increased  to  2V&  feet  wide  on  bot- 
tom slope  of  banks,  one  to  one,  depth  of 
water  flow  18  Inches,  grade  remaining  the 
same  as  before;  and  the  computed  capacity 
was  thereby  increased  510  additional  cubic 
feet  of  water  per  minute,  to  which  amount 
of  water  priority  dates  from  said  March  3, 
1887.  That  in  1887  was  irrigated  under  said 
ditch  about  65  acres.  There  are  under  said 
ditch  about  740  acres  practicably  irrigable 
lands.  The  entire  amoimt  of  water  appi-o- 
priated  by  said  ditch  at  present  time  is  GOO 
cubic  fe^t  jper  minute.  That  the  construc- 
tion, enlargement,  and  uses  of  the  waters 
thereby  appropriated  have  been  pursued  with 
reasonable  diligence." 

The  special  finding  in  regard  to  the  J.  A. 
Clark  ditch  and  Smith  ditch  are  not  given. 

Those  relating  to  the  Smith  &  Neve  ditch 
are  as  follows:  "Work  was  commenced  on 
said  ditch  on  or  about  the  2Gth  day  of  Febru- 
ary, A.  D.  1887,  and  was  completed  during 
that  year.  The  dimensions  of  said  ditch  are 
estimated  at  2i^  feet  on  bottom;  slope  of 
banks  one  to  one;  depth  of  water  flow,  1  ft.; 
grade  6  inches  to  the  100  feet;  capacity  com- 
puted at  1(X>  cubic  feet  of  water  per  minute, 
to  which  amount  priority  dates  from  said 
time.  The  work  of  constructing  said  ditch 
has,  under  the  circumstances  of  this  case, 
been  pursued  with  reasonable  diligence.  There 
are  about  25  acres  of  feasible  irrigable  lauds 
under  said  ditch," 

The  findings  of  the  referee  appear  to  have 
been  adopted  by  the  district  court,  and  the 
decrees  of  that  court  in  regard  to  the  rights  of 
appellants'  ditch  and  those  of  the  Smith  & 
Neve  ditch  (between  which  the  principal  con- 
troversy seems  to  exist)  were  as  follows: 

Appellants'  ditch:  "And  it  is  hereby  ad- 
judged and  decreed  that  there  be  allowed  to 
flow  into  said  ditch  from  said  creek,  for  the 
use  aforesaid,  and  for  the  benefit  of  the  par- 
ties lawfully  entitled  thereto,  under  and  by 
virtue  of  the  appropiiation  by  original  con- 
struction priority  No.  34,  so  much  water  as 
will  flow  into  said  ditch,  it  being  estimated 
at  from  12  to  15  inches  wide  on  bottom,  slope 
of  banks  one  to  one,  depth  of  water  flow  8 
to  10  inches,  with  grade  of  %  Inch  to  the 
rod,  computed  at  90  cubic  feet  of  water  per 
minute  of  time  And  that  there  be  further 
allowed  to  flow  into  said  ditch  as  aforesaid, 
for  the  use  and  beneflt  aforesaid,  under  and 
by  virtue  of  the  appropriatlcm  by  first  en- 
largement priority  No.  66,  so  much  addi- 
tional water  as  will  flow  in  said  ditch  from 
said  creek,  it  being  estimated  at  2^  feet 
wide  <Mi  bottom,  depth  of  water  flow  IS 
Inches,  slope  of  banks  and  grade  remain- 
ing the  same,  computed  at  510  cubic  feet  of 
water  per  minute.  The  whole  amount  of 
water  to  which  the  ditch  Is  at  present  enti- 
tled is  600  feet  per  minute  of  time.     Provld- 
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ed,  that  520  cubic  feet  of  water  per  minute 
of  said  appropriation  shall  only  be  granted 
and  allowed  to  flow  Into  said  ditch  from  said 
creek  for  the  use  and  benefit  aforesaid  In 
proportion  as  said  parties  shall  increase  their 
feasibly  irrigable  lands  thereunder  over  and 
above  the  amount  of  C5  acres  in  the  ratio  of 
60  cubic  feet  of  water  per  minute  to  50  acres 
of  such  additional  lands.  And  provided  fur- 
ther, that  said  increase  of  said  additional 
lands,  and  the  user  of  the  said  proportionate 
additional  amounts  of  water  appropriated 
therefor  thereon,  be  made  by  said  parties 
with  reasonable  diligence." 

The  Smith  &  Neve  ditch:  'That  said  ditch 
Is  entitled  to  priority  No.  63.  •  •  •  And  it 
is  hereby  adjudged  and  decreed  that  there  be 
allowed  to  flow  Into  said  ditch  from  said 
creek,  for  the  use  aforesaid,  and  for  the  ben- 
efit of  the  parties  lawfully  entitled  thereto, 
under  and  by  virtue  of  the  appropriation  by 
original  construction  priority  No.  60, 800  cubic 
feet  of  water  per  minute:  provided,  that  aU 
of  said  appropriation  shall  only  be  granted 
and  allowed  to  flow  Into  said  ditch  from  said 
creek  for  the  use,  and  benefit  aforesaid,  in 
proportion  as  said'  parties  shall  bring  under 
practicable  cultivation  and  increase  their 
feasibly  Irrigable  lands  thereunder,  in  the  ra- 
tio of  60  cubic  feet  of  water  per  minute  to 
50  acres  of  such  additional  land:  and  pro- 
vided further,  that  said  Increase  of  such  ad- 
ditional lands,  and  the  user  of  the  said  pro- 
portionate additional  amount  of  water  appro- 
priated therefor  thereon,  be  made  by  said 
imrties  with  reasonable  diligence." 

The  allegations  in  the  petition  are,  In  ef- 
fect: That  the  original  finding  of  the  referee 
and  the  degree  of  the  court  based  upon  It 
were  erroneous.  In  that  it  only  allowed  petl- 
tion^'s  90  cubic  feet  of  water  per  minute  in 
pritNrity  of  appropriation  and  date  of  July, 
1S85,  and  that  the  amount  going  to  make  up 
the  328  cubic  feet  per  minute  was  decreed  as 
of  the  date  of  March  3,  1887,  when  it  should 
have  been  made  as  of  the  earliest  date  (July, 
1885);  also  that  the  date  of  March,  1887,  was 
erroneously  given  and  decreed  as  the  date  of 
the  first  enlargement  of  appellants'  ditch, 
when  it  should  have  been  of  June  7,  1886. 
That  by  decree  the  Smith  &  Neve  ditch  was 
given  priority  No.  05  as  of  February  26, 1887, 
when  it  should  have  been  of  October  13,  1887. 
That  the  Smith  ditch,  which  was  given  priori- 
ty No.  03,  of  the  date  of  November  20,  1886, 
with  70  cubic  feet  of  water  per  minute,  had 
not  sufficient  irrigable  land  under  It  to  war- 
rant an  appropriation  of  over  20  cubic  feet 
per  minute.  That  such  ditch  had  been  but 
very  little  used  by  the  owner,  and  was  prac- 
tktdly  abandoned. 

The  respondents  George  A.  Clark,  and 
Josephine  A.  Clark  filed  an  answer,  denying 
the  material  allegations  in  the  petition,  and 
setting  up  affirmatively  that  petitioners'  dlt<^, 
by  Its  original  appropriation  and  priority  No. 
34,  as  shown  by  the  evidence  taken  before  the 
referee,  was  not  entitled  to  90  cubic  feet  of 


water  per  minute,  or  to  more  than  24  cubic 
feet  of  water. 

There  Is  no  allegation  In  the  petition  char- 
ging any  irregularity  hi  the  decree  as  far  as 
the  Clark  ditch  is  -concerned.  Yet  the  own- 
ers of  that  are  the  <Mily  respondents  and  con- 
testants, as  shown  by  the  pleadings.  All  that 
occurs  in  the  petition  Is:  "That  the  parties 
Interested  adversely  to  this  application  are 
[naming  the  owners  of  appellants'  ditch  and 
the  Smith  ditch,  and  the  owners  of  the  J.  A. 
Clark  ditch]."  Much  testimony  was  heard 
upon  the  trial  pertaining  to  each  of  the  ditch- 
es. The  court  found  and  decreed:  First 
That  neither  the  petitioners  nor  respondents 
were  entitled  to  have  the  former  decree  (May 
6, 1888)  in  reference  to  appellants'  (the  Taugh- 
enbaugb)  ditch  modified,  changed,  or  altered 
in  any  respect.  Second.  That  the  decree  giv- 
ing the  Smith  ditch  70  cubic  feet  of  water  p.»r 
minute  be  modified,  reducing  the  amount  to 
50  cubic  feet  per  minute.  Third.  That  the 
original  appropriation  of  the  Smith  &  Neve 
ditch,  of  300  cubic  feet  per  minute  as  of  Feb- 
ruary 26,  1887,  be  reduced  to  150  cubic  feet, 
and  that  the  remaining  150  feet  per  minute 
data  from  the  enlargement  of  the  ditch  from 
October  13,  1887.  A  motion  for  a  new  hear- 
ing was  denied,  and  appeal  taken  from  the 
decree. 

Edward  T.  Taylor,  for  appellants.  John  T. 
Shumate  (H.  T.  Sale,  of  counsel),  for  appel- 
lees. 

REED,  P.  J.-  (after  stating  the  fiicts).  The 
controversy  in  this  case  arose,  as  in  many 
others  all  over  the  state,  in  claiming  and 
decreeing  a  much  greater  quantity  of  water 
than  the  supply  stream  furnished.  In  near- 
ly all  decrees  for  water  rights  and  the  distri- 
bution of  water  no  account  was  taken  of  the 
supply  from  which  the  water  was  to  be 
drawn.  Beaver  creek,  from  which  all  the 
conflicting  ditches  were  to  be  supplied,  was 
of  limited  capacity,  and  the  water  allotted  to 
either  ditch  would  have  exhausted  it  There 
was  very  little  conflict  In  the  testimony. 
Most  of  It  was  directed  to  the  ditch  of  ap- 
pellants in  an  attempt  to  show  that  by  vir- 
tue of  its  construction  and  appropriation  of 
water  it  was  entitled  to  a  greater  amount  as 
its  first  priority  of  July  28,  1885,  which  was 
decreed  to  be  90  cubic  feet  per  minute.  The 
second  appropriation  by  enlargement,  of  the 
date  of  March  3,  1887,  was  420  cubic  feet 
per  minute,  making  the  aggregate  510  cubic 
feet.  Hie  contention  was  not  that  the  pro- 
prietors were  entitled  to  more  than  the  ag- 
gregate quantity,  but  that  they  were  entitled 
to  the  full  quantity  under  the  first  priority  of 
July  28,  1885.  The  testimony  in  regard  to 
the  Smith  &  Neve  ditch  and  the  Smith  ditch 
was  very  meager,  and  while,  i>erbap8,  sufll- 
cient  to  establish  the  date  of  commencement 
of  construction,  was  hardly  sufficient  to  estab- 
lish the  date  of  application  of  the  water  to 
the  land,  and  the  quantity  the  ditches  car> 
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rled;  while  as  to  the  Clark  ditch  there  was  no 
teBtimony.  It  appears  to  have  been  establish- 
ed b7  the  evidence,  and  practically  conceded, 
that  appellants  were  the  first  to  appropriate 
and  apply  the  water  of  the  stream.  The 
finding  of  the  court  as  to  the  facts,  under  the 
w^-aettled  rule  of  this  court,  will  not  be  re- 
viewed. It  appears  to  have  been  fully  war- 
ranted by  the  evidence.  The  only  question 
is  whether,  under  the  constitution,  statutes, 
and  state  decisions,  the  court  properly  ap- 
plied the  law  to  the  facts  as  found. 

Appellants  commenced  construction  at  a 
point  too  far  down  stream  to  get  the  neces- 
sary fall.  The  ground  was  flat,  and,  by  its 
loose,  open,  and  roclcy  character,  unfit  to  car- 
ty  water.  A  small  quantity  was  carried 
through  it  For  the  first  1,200  feet  the  ditch 
was  small  and  inadequate.  From  that  point 
down  It  was  dug  larger,  and  by  reason  of 
greater  fttU  was  capable  of  carrying  a  large 
quantity,  if  not  the  entire  volume  claimed. 
EUirly  in  the  spring  of  1886  water  was  taken 
through  the  ditch;  about  20  acres,  under  it, 
planted  in  crops,  and  irrigated.  Work  was 
done  upon  the  ditch  in  the  summer  and  fall 
and  perhaps  winter  of  1886.  In  the  spring 
of  1887  the  head  of  the  ditch  was  moved  up 
the  stream  about  400  feet,  to  obtain  neces- 
sary fall;  a  new  ditch  dug,-  about  1,200  or 
1,400  feet  long,  intersecting  and  discharging 
into  the  original  ditch.  During  the  year 
1887  three  of  the  owners  used  water  from 
the  ditch,  irrigating  land  variously  estimated 
by  different  witnesses  from  45  to  47  acres. 
In  the  Interim,  and  before  the  cliange  was 
made  in  the  head  and  alignment  of  the 
ditch,  the  water  rights  of  the  Clark  ditch 
{September  6,  1885),  the  Smith  ditch  (No- 
vembo:  20,  1886),  and  Smith  &  Neve  ditch 
(Febmary  26,  1887)  attached.  In  determin- 
ing the  amount  of  water  appropriated  by 
appellants  we  are  not  aided,  but  confused, 
by  the  declaration  of  the  parties.  It  was 
not  executed  and  verified  until  March  2, 
1888,  and  is  so  at  variance  with  the  testi- 
mony of  the  same  party,  and  the  facts  as 
established,  that  it  is  worse  than  none.  It 
is  said:  The  date  of  the  appropriation  of 
water  by  the  original  construction  of  said 
ditch  Is  the  28th  day  of  July,  1885,  and  the 
amount  of  water  claimed  by  and  under  such 
coastructlon  is  30  cubic  feet  per  second  of 
time.  The  date  of  appropriation  by  enlarge- 
moit  of  said  ditch  is  of  March,  1887,  and  the 
amotmt  of  water  claimed  by  and  under  such 
enlargement  is  20  cubic  feet  per  second  of 
time,  and  the  capacity  of  the  ditch  at  that 
date  (1888)  was  stated  to  be  30  cubic  feet 
per  second,  making  the  first  appropriation 
and  priority  1,800  cnbic  feet  of  water  per 
minute,  and  by  enlargement  1,200  cubic  feet 
per  minute,  aggregating  3,000  cubic  feet, 
whoi  all  that  was  attempted  in  proof  was, 
from  July  28, 1885,  to  March  3,  1887.  90  cubic 
feet  per  minute,  with  no  ditch  capacity  for 
carrying  it,  and,  after  the  last  date,  610 
cubic  feet  per  minute.     Upon  the  trial  much 


testimony  was  taken  In  regard  to  the  Inten- 
'tlon  of  the  parties  at  the  time  of  the  first 
appropriation.  Such  Intention,  unless  estab- 
lished by  notice  or  in  some  otb^  public  man- 
ner, could  in  no  way  be  known  to  or  control 
others  wishing  to  take  water  from  the  same 
stream,  and  such  Intention  could  only  be 
Inferred  or  deduced  (1)  from  the  capacity  of 
the  ditch  at  its  head  and  perhaps  (2)  the 
amount  of  irrigable  land  of  the  ditch  pro- 
prietors upon  which  it  could  reasonably  be 
supposed  that  they  Intended  to  apply  it  By 
the  testimony  it  was  shown  that  at  the  time 
of  the  alleged  appropriation  in  July,  1885, 
the  only  parties  in  Interest  and  who  had 
land  to  be  covered  by  the  ditch  were  George 
W.  Taughenbaugli,  John  F.  Taughenbaogb, 
and  House.  In  the  fail  of  that  year  W.  A 
Taughenbaugh  located  a  claim.  In  the 
spring  of  1886  F.  M.  Taughenbaugh  located 
a  claim.  Alrod  bought  the  claim  of  W.  A. 
Taughenbaugh  in  the  fail  of  1887.  At  what 
time  F.  M.  Taughenbaugh  located  his  claim 
Is  not  stated,  but  presumably  in  1886,  as  we 
first  hear  of  him  as  working  on  the  ditch  in 
that  year.  George  W.  Taughenbaugh  testi- 
fied: "Elrod  bought  in  the  ditch  in  the  faU 
of  1887.  He  bought  of  W.  A.  Taughen- 
baugh, who  came  in,  Uke  my  father,  by  ea- 
largement  right"  He  also  testified  that  J. 
A.  Taughenbaugh,  House,  and  himself  were 
the  original  owners;  consequently  the  origi- 
nal appropriation  could  only  have  been  for 
the  irrigable  land  of  those  three,  as  it  is  ex- 
pressly stated  that  the  others  came  in  under 
the  enlargement  which  was  not  made  until 
the  spring  of  1887.  Taking  these  facts,  the 
Intention  of  these  parties  at  the  time  of  the 
first  appropriation  and  application  cannot  be 
extended  so  as  to  Include  parties  who  had 
neither  Interests  In  the  ditch  nor  land  upon 
which  to  apply  water.  That  the  later  par- 
ties did  not  consider  themselves  entitled  to 
any  rights  under  th'e  original  appropriation, 
and  also  realized  the  inadequacy  of  the  ap- 
propriation and  the  ditch  as  designed  and 
excavated,  is  evidenced  by  the  fact  of  the 
change  and  enlargement  of  the  ditch  In  the 
spring  of  1887.  The  court  was  warranted, 
under  the  law.  In  finding  the  original  appro- 
priation to  have  been  only  for  the  three 
claims,  and  the  amount  of  water  applied, 
previous  to  the  spring  of  1887,  quite  limited, 
both  by  the  faulty  construction  of  the  ditch 
and  the  small  number  of  acres  upon  which 
water  was  to  be  applied;  and  that  it  could 
not  have  exceeded,  if  It  equaled,  the  claim 
of  90  feet  per  minute.  The  court  was  also 
warranted  in  finding  that  respond^ts'  rights 
by  appropriation  antedated  the  appropria- 
tion of  the  later  claimants,  and  that  their 
rights  had  attached  before  an  efCort  was 
made  to  enlarge  the  ditch  and  take  the 
water. 

The  Inequitable  character  of  the  claim  that 
all  present  owners  in  the  ditch  should  be 
decreed  to  have  rights  rdatlng  back  to  the 
date  of  the  first  appropriation  and  cuttlntc 
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out  Intervening  appropriators,  becomes  ap- 
parent. I  shall  not  attempt  to  determine 
the  question  whether  the  undertaking  by 
the  three  original  proprietors  -was  prosecuted 
with  diligence,  and  completed  within  a  rea- 
sonable time.  All  authorities  agree  that 
botli  are  conditions  precedent  to  the  right 
to  the  use  of  water.  "Appropriation  is  the 
latent  to  take,  accompanied  by  some  open, 
physical,  demonstration  of  the  intent,  and 
for  some  valuable  use."  Larimer  Go.  R.  Co. 
V.  People,  8  Colo.  616,  9  Pac.  794;  Thomas 
V.  Guirand,  6  Colo.  533;  Reservoir  Co.  v. 
Southworth,  13  Colo.  114,  21  Pac.  1028;  Mc- 
Donald V.  Mining  Co.,  13  Cal.  220.  "To  con- 
stitute a  legal  appropriation,  the  water  must 
be  applied  within  a  reasonable  time  to  some 
beneficial  use;  that  is,  the  diversion  ripens 
into  a  valia  appropriation  only  wh&a.  the 
water  is  utilized  by  the  consumer."  Platte 
Water  Co.  v.  Northern  ColMado  Irrigation 
Co.,  12  Colo.  531,  21  Pac.  711;  Reservoir  Co. 
V.  Southworth,  13  Colo.  115,  21  Pac.  1028. 
It  was  wis^y  and  humanely  said  in  Sieber 
V.  Prink,  7  Colo.  154,  2  Pac.  901:  "What 
shall  constitute  such  reasonable  time  is  a 
question  of  fact  depending  upon  the  circum- 
stances connected  with  each  particularcase." 
Men  of  limited  means,  pioneers  in  a  new 
territory,  who  have  not  only  to  "grub"  and 
clear  land,  but  erect  houses,  and  provide 
means  of  living  while  making  a  home, 
should  not  be  held  to  the  same  rule  witb 
those  more  favored,  and  having  abundant 
capital.  As  long  as  the  settler  in  the  desert 
does  not  abandon,  but  continues  In  good 
faith  to  prosecute  his  construction  of  a  ditch, 
and  the  application  of  water  to  his  land, 
as  rapidly  as  his  means  and  drcumstances 
will  permit,  he  should  be  held  to  be  within 
the  limit  of  a  "reasonable  time."  Nor  should 
his  incipient  construction  and  application  of 
water  be  held  as  the  extent  of  the  appro- 
priation, when  land  requires  clearing  and 
grubbing  to  prepare  It  for  cultivation.  The 
law  should  not  and  does  not  require  a  man 
to  apply  water  to  100  acres  where  he  can 
only  cultivate  10  acres.  Hence  the  wisdom 
of  statutory  provisions  requiring  a  claimant 
of  water  to  file  a  plat  and  statement  as  pub- 
lic notice  of  intention  and  the  extent  of  the 
right  claimed.  The  diligent  and  enterpris- 
ing pioneer  who  attempts  to  wrest  a  home 
from  the  arid  desert  should  secure  water 
rights  adequate  to  his  wants.  In  this  In- 
stance no  plat  or  declaration  of  Intention 
appears  to  bave  been  filed  as  a  notice  to 
others,  but,  as  no  question  is  raised  in  regard 
to  it,  it  must  be  considered  as  waived. 

Cross  errors  were  filed  by  appellees,  but 
the  questions  presented  were  those  of  fact, 
and  seem  to  have  been  properly  disposed  of 
by  tlie  court.  It  cannot  be  said  that  the 
original  allotment  of  90  cubic  feet  of  water 
to  the  three  original  claimants  was  excessive 
in  quantity,  or  insufficient  for  the  three 
farms.  If  the  appropriation  of  the  other 
ditches  was  excessive,  the  court  very  prop- 


erly reduced  them.  If  the  water  In  appel- 
lants' ditch  was  not  sufficient  for  all  own- 
ers, the  three  original  proprietors  are  enti- 
tled, to  priority  in  the  distribution  of  the 
writer,  and  the  later  com»«  must  take  as 
of  the  date  of  their  appn^riatlon,  and  suffer 
the  consequences  of  delay  as  in  all  other 
cases  where  there  is  not  an  adequate  sup- 
ply of  water.  By  reducing  the  volume  of 
water  allowed  respondents'  ditches,  the 
ditch  of  appellants  will  practically  get  all 
the  water  to  which  it  Is  entitled.  The  de- 
cree api)ear8  to  have  been  Just  and  equi- 
table^ and  will  be  afllnned.    Affirmed. 


(8  Colo.  App.  187> 

NORTON  T.  YOUNG. 

(Court  of  Appeals  of  Colorado.     April  8,  1895.) 

Appeal  to  District  Codrt — Waiver  op  Irkeod- 

LARiTiES — Action  fob  Trespass— Break- 

IKO  0OWH  Fekoe. 

1.  Where  a  defoidant,  upon  the  overraling 
of  his  motion  for  the  dismissal  of  an  appeal  from 
a  judgment  of  nonsuit,  taken  witJiout  a  motion 
made  to  set  aside  the  nonsuit,  as  required  by 
Sess.  Laws  1885,  p.  158.  talfes  no  exception  to  the 
ruling,  and  proceeds  with  his  defense,  without 
renewing  his  objection  or  standing  on  bis  motion, 
he  waives  the  want  of  jurisdiction  caused  by 
failure  to  comply  with  the  statute. 

2.  Where,  in  an  action  of  trespass,  the  com- 
plaint alleges  a  title  sufficient  to  sustain  the  ac- 
tion, and  no  issue  is  talcen  on  it  in  the  answer, 
plaintiff  can  recover  without  proof  of  title. 

3.  The  fact  that  a  fence  inclosing  land  is 
not  of  the  kind  prescribed  by  statute  will  not  de- 
feat recovery  by  the  owner  against  one  who  will- 
fully breaks  down  the  fence  and  injures  the  land. 

Appeal  from  district  coiui:,  Arapahoe  coun- 
ty. 

Action  of  trespass  by  S.  P.  Norton  against 
Dewert  E.  Young.  From  a  judgment  for  de- 
fendant, plaintiff  appeals.     Reversed. 

Charies  M.  Garwood,  for  appellant.  Ooe 
&  Carpenter,  for  appellee. 

BISSELL,  J.  This  is  an  extraordinary 
judgment,  for  which  no  reason  can  be  fOund 
in  the  record.  In  the  late  spring  and  stun- 
mer  of  1892  the  appellant,  Norton,  was  In 
possession  of  a  section  of  land  in  Arapahoe 
county.  During  his  occupancy  the  appellee 
owned  a  lot  of  sheep,  which  were  either 
running  in  the  vicinity,  on  unoccupied  land, 
or  were  being  moved  .between  two  different 
points.  The  land  was  inclosed  with  a  fence 
made  of  three  barbed  wires  of  sufficient  siee 
and  strength  to  turn  sheep.  The  flock  was 
In  charge  of  a  herder.  The  sheep  were  turn- 
ed onto  the  land  occupied  by  Norton,  ate  up 
the  pasturage,  and  Norton  sued  for  the  dam- 
age. The  case  was  first  tried  in  the  county 
court,  where  the  plaintiff  was  nonsuited,  and, 
without  making  a  motion  to  set  aside  the 
nonsuit,  according  to  the  provisions  of  the 
act  of  1885  (Sess.  Laws  1885,  p.  158),  he  took 
an  appeal  to  the  district  court  The  defend- 
ant there  moved  to  dismiss  it,  and  the  court 
denied  the  motion.  The  record  shows  no  ex- 
ception taken  to  this  action,  but  afterwards 
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the  defendant  went  on  with  the  regular  pros- 
ecution of  his  defense,  without  renewing  his 
objection  or  standing  upon  his  motion.  He 
introduced  witnesses,  made  a  motion  for  a 
nonsuit,  and  regularly  appeared,  as  though 
there  were  no  irregularities  in  the  proceed- 
ings which  brought  him  there.  While  the 
testimony  was  being  introduced,  the  defend- 
ant objected  to  Norton's  evidence  of  title 
to  the  land,  although  no  issue  respecting  it 
was  inised  by  the  pleadings.  It  appeared 
that  Norton  was  in  possession,  and  there  by 
virtue  of  some  leasehold  right  given  to  him 
by  the  owners  of  the  property.  When  Nor- 
ton tried  to  prove  the  sheep  were  on  the 
land  and  consumed  the  grass,  the  defendant 
objected,  because  the  evidence  disclosed  the 
fence  to  be  not  a  statutory  or  lawful  fence 
as  prescribed  by  the  law.  The  court  sus- 
tained this  objection,  and  Norton  then  of- 
fered, while  the  witness  was  on  the  stand, 
to  prove  in  such  a  form  that  the  record  fairly 
presents  the  mattei*  for  our  consideration 
that  the  sheep  did  not  break  through,  but 
that  the  fence  was  cut  and  torn  down  by  the 
defendant  and  his  herder,  and  the  sheep  turn- 
ed onto  the  land'  deliberately  for  the  pur- 
pose of  pasturage.  The  court  refused  to  hear 
the  testimony,  holding  the  proof  inadmissi- 
ble, because  the  fence  which  was  destroyed 
was  not  a  statutory  fence.  This  statement 
practically  decides  the  case,  and  the  ex- 
pression of  the  legal  reasons  on  which  our 
Judgment  is  based  is  almost  a  matter  of 
supererogation.  The  appellee  asserts  alack 
of  jurisdiction  in  the  district  court  to  hear 
and  try  the  case,  because  it  was  brought 
there  in  disregard  of  the  act  of  1885.  Un- 
der some  circumstances  this  contention 
might  be  well  based,  and  the  party  who  took 
the  case  to  the  district  court  under  such  cir- 
cumstances might  be  precluded  from  trying 
it  In  that  forum.  However  this  may  be,  no 
such  case  is  presented  by  the  present  record, 
because  it  Is  clearly  brought  within  the  doc- 
trine of  waiver  of  this  Jurisdictional  matter 
by  the  acts  of  the  defendant  in  the  district 
court.  This  is  a  court  of  general  Jurisdic- 
tion, and  it  acquired  jurisdiction  of  the  de- 
fendant by  the  procedure.  Railroad  Co.  T. 
Caldwell,  11  Colo.  545,  19  Pac.  542;  School- 
field  V.  Brunton  (Colo.  Sup.)  36  Pac.  1103; 
Canal  Co.  v.  Fosdlck  (Colo.  Sup.)  39  Pac.  332. 

The  other  positions  taken  by  the  appellee 
are  equally  without  merit  The  weakness 
of  the  plaintiff's  proof  respecting  his  title 
may  be  disregarded  for  two  reasons:  First, 
the  title  was  sufficiently  alleged  in  his  com- 
plaint, and  there  was  no  issue  taken  on  it 
in  the  answer.  It  must  thus  be  true  that 
the  plaintiff  had  a  right  to  recover,  if  he  al- 
leged a  title  which  would  sustain  trespass. 
This  he  had  done.  A  better  reason  is,  tres- 
pass may  be  maintained  by  one  who  is  in  the 
occupancy  of  property  as  against  a  wrong- 
doer who  has  no  better  right  2  Wat  Tresp. 
c  S. 

The  only  remaining  matter  urged  upon  our 


attention  is  the  anomalous  defense  that  a 
party  has  a  right  to  occupy  another's  land 
with  his  stock,  cutting  down  his  fences  for 
the  purpose,  providing  they  are  not  law- 
ful fences  according  to  the  statute.  It  is 
impossible  to  concede  that  the  existence 
of  a  lawful  fence  is  necessary  to  protect 
one's  property  against  a  willful  trespasser, 
who  breaks  Into  an  inclosure,  and  destroys 
his  property.  Fugate  v.  Smith,  4  (3olo. 
App.  201,  35  Pac.  283.  If  Norton  was  able 
to  prove  that  the  defendant  or  his  herder, 
or  twth  of  them,  tore  down  the  fence  and 
turned  in  the  sheep,  he  was  entitled  to  re- 
cover for  whatever  damages  he  was  able  to 
prove  he  had  sustained  from  the  trespass. 
The  Judgment  will  be  reversed,  and  the  case 
remanded  for  a  new  trial.     Reversed. 


(8  Colo.  App.  246) 
BURLINGTON  &  M.  R.  R.  CO.  v. 
SHELTER. 
(Court  of  Appeals  of  Colorado.     April  8,  1895.) 
Actios  aoainst  Railroad  Coitpant  —  Injuriks 
10  Stock— "TiJiE  of  Taking  Bffbct  of  Act. 
In  an  action  brought  in  May,  1893,  to  re- 
cover of  a  railroad  company  for  stock  killed  in 
June,  1892,  a  charge  submitting  the  case  to  the 
jury,  under  the  provisions  of  an  act  which  did 
not  go  into  effect  until  July,  1893,  making  the 
idiling  of  stock  prima  fade  evidence  of  negli- 
gence, was  error. 

Appeal  from  Arapahoe  county  court 
Action  by  L.  S.  Shelter  against  the  Burling- 
ton &    Missouri    River    Railroad  Company. 
Judgment  for  plaintiff,   and  defendant  ap- 
peals.   Reversed. 

Wolcott  &  Valle  and  William  W.  Field,  for 

appellant. 

THOMSON,  J.  On  the  2l6t  day  of  June, 
1892,  a  locomotive  engine  of  the  railroad  com- 
pany defendant  while  being  driven  and  pro- 
pelled along  its  right  of  way  within  the  cor- 
porate limits  of  the  city  of  Denver,  struck  and 
killed  a  mule  belonging  to  the  plaintiff,  which 
had  strayed  upon  its  track.  This  action  was 
commenced  on  the  4th  day  of  May,  18s>3. 
The  evidence  of  negligence  on  the  part  of  the 
defendant  is  unsatisfactory  and  doubtful,  but 
the  Instructions  given  render  an  Inquiry  into 
Its  sufficiency  unnecessary.  The  court  gave 
the  following,  among  othw,  instructions  to 
the  jury:  "This  is  an  action  brought  for  the 
killing  of  stock.  The  law  of  this  state  is  in 
the  following  words:  'The  killing  or  injury 
of  any  animals  by  a  railway  company  or  cor- 
poration shall  be  prima  facie  evidence  of  the 
nesHgence  of  said  •  railway  company  or  cor- 
poration, and  every  railway  comjiany  or  cor- 
poration in  this  state,  and  every  assignee  or 
lessee  thereof,  shall  be  liable  to  pay  to  the 
owner  the  schedule  value  of  all  schedule 
stock  killed,  and  the  full  value  of  each  and 
every  animal  killed  not  scheduled,  and  all 
damages  to  each  and  every  animal  damaged 
by  the  engine  or  cars  of  such  railway-  com- 
pany or  corporation  In  this  state  and  every  as- 
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signee-and  lessee  thereof,  unless  the  railway 
company  or  corporation  or  assignee  or  lessee 
thereof  shall,  by  competent  evidence,  afflnna- 
tively  show  that  such  killing  and  wounding 
was  not  caused  by  the  negligence  of  such  rail- 
way company  or  corporation  or  assignee  or 
lessee  thereof.'  The  negligence  of  a  railway 
company  is  presumed,  or,  In  other  words,  the 
Idlling  of  the  animal  is  prima  fade  evidence 
of  negligence.  It  is  necessary  to  show  on  its 
part  the  use  of  such  ordinary  skill  knd  care 
in  the  operating  of  its  road  as  would  be  em- 
ployed by  ordinarily  careful  and  prudent  men 
In  the  conduct  of  their  own  private  business 
affairs."  The  jury  repturned  a  verdict  for  the 
plaintiff,  upon  which  judgment  was  entered. 
The  law  quoted  is  section  2  of  an  act  of  the 
legislature  approved  April  8,  1893  (Sess.  Laws 
1803,  p.  406).  The  act  did  not  go  into  effect, 
and  therefore  was  not  the  law,  until  July  7, 
1393,-90  days  after  its  passage.  The  animal 
was  killed  before  the  passage  of  the  act,  and 
the  suit  commenced  before  it  went  into  effect. 
Thl»  action  was  therefore  not  brought  under 
this  act,  and,  there  being  no  other  statute  in 
force  which  applied  to  It,  the  rights  of  the 
parties  were  govwned  by  the  rules  of  the  com- 
mon law.  These  cast  upon  the  plaintiff  the 
burden  of  proving  that  the  killing  of  the  ani- 
mal was  in  consequence  of  the  defendant's 
negligence,  and,  if  there  was  any  proof  in  that 
direction,  the  jury  should  have  been  so  in- 
structed. The  instruction  quoted  reversed  the 
iiile  applicable  to  the  case,  and  was  erroneous. 
The  judgment  will  be  reversed.    Reversed. 


(27  Or.  219) 

RAYMOND  V.  FLAVEL  et  al. 

(Supreme  Court  of  Oregon.     April  29,  1895.) 

Equitable  Suit— Submission  of  Issub  to  Jort— 
&DVEUSE  Possession  bt  Trustee  —  Laches  — 
Bona.  Fide  Fckchaseb— Notice  from  Common 
Reputation. 

1.  Const,  art.  1,  S  17,  providing  that  in  all 
civil  cases  the  ri^ht  of  trial  by  jury  shall  remain 
inriolate,  guaranties  such  right  only  in  cases  in 
which  it  was  demandable  at  common  law. 

2.  Hill's  Ann.  Laws,  §  390,  providing  that 
whenever,  in  an  equity  case,  it  becomes  neces- 
sary or  proper  to  inquire  of  any  fact  by  the  ver- 
dict of  a  jury,  the  court  may  direct  a  statement 
thereof,  and  a  jury  may  be  formed  to  inquire  of 
the  same,  is  merely  declaratory  of  the  common- 
law  equitable  procedure,  and  in  such  an  action 
the  submission  of  u  question  of  fact  to  a  jury  is 
within  the  sound  discretion  of  the  court 

3.  The  qnestion  whether  a  person  is  preclud- 
od  from  equitable  relief  by  the  staleness  of  his 
demand  is  for  the  court,  and  not  for  a  jury. 

4.  Where  the  trustee  disavows  his  trust,  and 
the  cestui  que  trust  has  notice  thereof,  limitations 
begin  to  run,  as  against  the  cestui  que  trust,  un- 
less he  is  under  statutory  disability,  or  under  in- 
fluences superinduced  by  the  trustee. 

5.  Under  Hill's  Ann.  Laws,  ^  382,  provid- 
ing that  a  suit  for  the  determination  of  "any 
right  or  claim  to  or  interest  in  land"  shall  be 
deemed  within  the  limitation  provided  for  actions 
for  the  recovery  of  land,  which  is  10  years,  a  suit 
to  hold  a  grantee  taking  with  notice  that  his  gran- 
tor is  merely  a  mortgagee,  though  tiie  convey- 
ance to, him  was  absolute,  as  a  trnstee  mala  tide, 
U  barred  in  10  years  after  a  clear  disavowal  by 


the  grantee  of  the  trust  relation,  and  an  adverse 
holding  of  the  land. 

6.  Plaintiff  deeded  land  absolutely,  aa  se- 
curity for  a  loan.  Tnirteen  years  later  the  gran- 
tee conveyed  the  land  to  the  grantor's  daughter, 
with  notice  of  the  mist.  She  and  her  grantees 
retained  possession  of  the  land,  making  valuable 
improvements  thereon,  for  19  years.  Plaintiff, 
though  he  lived  in  the  neighborhood, — part  of  the 
time  with  his  daughter,  and  part  of  the  time  on 
public  charity, — ^never  asserted  his  tiUe  to  the 
land.  Neither  the  original  grantee,  nor  those 
claiming  under  him,  ever 'practiced  any  fraud  to 
prevent  plaintiff  from  asserting  his  claim.  Bdd, 
that  plaintiff  was  barred  by  his  laches  from  seek- 
ing to  have  the  original  conveyance  declared  a 
mortgage. 

7.  One  claiming  under  a  bargain  and  sale 
deed,  with  covenant  of  warranty  against  all  per- 
sons claiming  under  the  grantor  merely,  is  not 
precluded  from  claiming  as  a  lx>na  fide  purchas- 
er. 

8.  The  fact  that  a  person  contemplating  the 
purchase  of  certain  land  was  told  by  a  third  per- 
son that  if  he  did  so  he  would  have  trouble  with 
certain  persons,  and  that  the  person  from  whom 
he  intended  to  purchase  the  land  had  stolen  it, 
does  not  affect  his  rights  as  a  bona  fide  purchaser, 
since  such  remarks  afford  no  tangible  clew  br 
which  the  purchaser  could  discover  prior  equi- 
ties; he  having  paid  full  value  for  the  land,  and 
employed  counsel  to  investigate  the  title. 

9.  Hill's  Ann.  Laws.  §  776,  subd.  12,  provid- 
ing that  a  person  is  nresumed  to  be  the  owner  of 
land  from  exercising  acts  of  ownership  over  it,  or 
from  "common  reputation,"  does  not  render  com- 
mon reputation  as  to  the  ownership  of  land  con- 
structive notice  of  the  reputed  owner's  titie,  as 
against  a  purchaser  who  was  living  in  a  town 
five  miles  distant  from  the  land. 

Appeal  from  circuit  court,  Clatsop  county; 
T.  A.  McBride,  Judge. 

Action  by  George  William  Raymond  against 
George  C.  Flavel  and  others.  There  was  a 
decree  for  defendants,  and  plaintiff  appeals. 
Affirmed. 

This  suit  was  instituted  for  the  purpose  of 
having  defendant  decUred  a  trustee  of  cer- 
tain real  property,  described  as  the  S.  %  of 
the  donation  land  claim  of  William  W.  Ray- 
mond and  wife;  being  claim  No.  44,  Not.  No. 
7,926.  in  township  8  N.,  R.  10  W.  of  the 
Willamette  meridian.  In  Clatsop  county.  Or. 
It  is  alleged:  That  on  Decern b»  7,  1859, 
William  W.  Raymond,  being  thai  the  owner 
of  said  premises,  and  the  same  having  been 
sold  under  execution  at  sheriff's  sale,  and  the 
time  for  redemption  being  about  to  expire, 
borrowed  of  one  John  Adah:  $200,  with  which 
to  satisfy  said  execution,  and,  for  tbe  pur- 
pose of  securing  Adair  in  the  repayment 
thereof,  executed  to  him  a  deed  of  general 
warranty  for  the  premises,  but  that  in  fact 
said  deed  was  Intended  aa  a  mortgage,  and 
that  Adair  never  went  into  possession  under 
said  Instrument  That  Raymond  paid  off  the 
loan  In  1862,  but  that,  in  consequence  of 
mutual  dealings  and  confidence,  no  reconvey- 
ance was  ever  made.  That  on  November  20, 
1873,  Adair  executed  in  favor  of  Raymond's 
daughter,  Martha  A.  Loomis,  a  deed  of  con- 
veyance for  said  premises,  to  be  held  by  her 
upon  the  same  terms  and  conditions  attached 
to  the  conveyance  to  him,  but  without  any 
clause  for  possession,  and  without  any  war- 
ranty, except  "against  tbe  lawful  claims  and 
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demands  of  all  persons  whomBoever  claiming 
by,  through,  or  under"  him,  and  that  Martha 
A.  Loomis  took  with  full  knowledge  of  the 
facts,  and  upon  the  same  trust  under  which 
Adair  held.  That  pos^ssion  of  said  land  was 
not  taken  until  February  3,  1880,  when  de- 
fendant entered.  That  on  said  3d  day  of 
February,  1886,  Martha  A.  Loomis  and  John 
Loomis,  her  husband,  without  the  consent  or 
knowledge  of  Raymond,  sold,  and  by  deed 
conveyed,  the  premises  to  defendant.  That 
at  the  time  of  purchasing  said  land,  and  pri- 
or thereto,  defendant  had  notice  of  Ray- 
mond's rights  therein.  That  defendant  was 
informed  by  George  W.  Raymond,  the  son 
of  William  W.  Raymond,  "that  said  land  was 
his  father's  property,  and  that  the  said  Loo- 
mis and  wife  had  no  right  to  sell  the  same; 
that  said  Loomis  had  not  paid  for  his  moth- 
er's half,  and  had  stolen  the  title  to  his  fa- 
ther's half  from  Adair."  That  at  the  time  of 
said  last-named  conveyance,  and  for  12  years 
prior  thereto,  William  W.  Raymond  was  aged 
and  decrepit,  and  incapacitated  for  business, 
which  defendant  well  knew.  That  defend- 
ant and  William  W.  Raymond  have  resided 
in  Clatsop  county  since  long  prior  to  Decem- 
ber 7,  1859,  and  ever  since  and  up  to  Febru- 
ary 3,  1886.  That  they  we*e  well  acquaint- 
ed, and  lived  within  four  miles  of  each  other, 
in  the  same  community.  That  up  to  1875 
there  were  but  few  residents  in  the  com- 
munity, and  ail  were  familiar  with  the  affairs 
of  each  other.  Tliat  Moses  Rogers,  the  pur- 
chaser of  the  land  at  sheriff's  sale,  was  the 
brother-iu-law  of  defendant,  and  that  defend- 
ant was  fully  aware  of  said  sale  and  redemp- 
tion, and  of  the  execution  of  said  deed  to 
Adair,  and  knew  that  Adair  had  no  claim 
to  tho  real  ownership  of  the  premises.  That 
all  of  said  facts  as  to  the  title  were  matters 
of  common  reputation  in  the  community,  and 
that  defendant  had  knowledge  thereof.  That 
since  February  3,  1886,  defendant  has  been 
in  the  advei-se  possession  of  the  premises. 
Tliat  the  value  of  the  use  and  occupation 
thereof  for  six  years  la  $2,000  per  annum,  and 
that,  since  'the  last-named  date,  William  W. 
Raymond  lias  sold  and  conveyed  to  plaintiff 
all  his  right,  title,  and  interest  In  said  prem- 
ises. The  defendant,  after  denying  all  the 
material  allegations  of  the  complaint,  except 
the  execution  of  the  several  deeds,  the  rela- 
tionship of  Moses  Rogers,  and  the  adverse 
possession  of  defendant  for  the  six  years  last 
past,  set  up  other  and  further  and  separate  an- 
swers, under  which  the  following  defenses 
are  claimed:  First,  that  the  defendant  is  a 
purchaser  in  good  faith,  for  value,  and  with- 
out notice  of  the  alleged  equities  of  plaintiff; 
second,  that  plaintiff's  suit  Is  barred  by  the 
statute  of  limitations;  and,  third,  that  plain- 
tiff's claim  is  stale,  and  equity  will  not  now 
Interfere  to  grant  relief,  for  the  reason  that 
plaintiff  lias  been  guilty  of  gross  laches  in 
prosecuting  the  same,— and  prays  a  decree 
that  be  is  the  owner  in  fee  of  said  premises, 
and  that  his  title  be  quieted. 


Trial  was  had  before  the  court,  and  the 
following  are  its  findings,  as  conclusions  of 
fact:  "(1)  That  on  the  7th  day  of  December, 
1859,  and  prior  thereto,  one  William  W.  Ray- 
mond, as  donor  under  the  act  of  the  congress 
of  the  United  States  commonly  called  the 
'Donation  Act,'  was  the  owner  in  fee  simple, 
and  in  possession,  of  the  south  half  of  the 
donation  land  claim  of  said  William  W. 
Raymond  and  his  wife,  Almira  Raymond, 
situated  In  Clatsop  county,  state  of  Oregon, 
and  being  claim  No.  44,  and  notification  No. 
7,926,  and  being  parts  of  sections  nine  and 
sixteen  in  township  No.  eight  north,  of 
range  number  ten  west  of  the  Willamette 
meridian.  (2)  That  on  the  7th  day  of  Sep- 
tember, 1850,  the  said  William  W.  Raymond, 
being  Indebted  to  one  John  Adair  in  the 
sum  of  two  hundred  dollars,  in  order  to  se- 
cure the  payment  bf  the  same,  by  a  deed  ab- 
solute on  its  face,  and  in  form  and  by  its 
terms  a  general  warranty  deed,  executed 
and  acknowledged,  granted,  bargained,  sold, 
and  conveyed  the  said  south  half  of  the  said 
donation  land  claim  to  the  said  John  Adair; 
and  the  said  deed  of  conveyance  was  on  the 
21st.  day  of  January,  1860,  duly  filed  for  rec- 
ord and  recorded  In  the  oflBce  of  the  county 
clerk  of  said  Clatsop  county,  at  page  393  of 
Book  B,  record  of  deeds  for  said  county  of 
Clatsop,  and  has  ever  since  been  so  of  rec- 
ord. (3)  That,  at  the  time  said  conveyance 
of  said  premises  was  made  by  said  William 
W.  Raymond  to  said  John  Adair,  it  was  un- 
derstood and  agreed  between  them  that, 
when  said  Raymond  should  pay  the  said 
John  Adair  the  said  sum  of  two  hundred 
dollars  and  interest,  he,  the  said  John  Adair, 
would  convey  to  him  the  said  premi^efe,  or 
would  convey  the  same  to  any  member  of 
his,  said  Raymond's,  family,  that  he,  said 
Raymond,  might  request  him  to.  (4)  That 
thereafter,  on  the  20th  day  of  Nevember, 
1873,  the  said  John  Adair  still  held  the  title 
to  the  said  south  half  of  said  donation  land 
claim  under  the  conveyance  to  him  afore- 
said, and  on  said  day,  in  consideration  of 
the  sum  of  two  hundred  dollars  to  him  paid 
by  one  John  Loomis  and  Martha  A.  Loomis, 
his  wife,  by  a  deed  duly  executed  and  ac- 
knowledged, granted,  bargained,  sold,  and 
conveyed  the  said  soiith  half  of  said  dona- 
tion claim  unto  the  said  Martha  A.  Loomis, 
and  she,  the  said  Martha  A.  Loomis,  imme- 
diately went  into  possession  thereof,  and  of 
the  whole  thereof,  claiming  to  own  the  same, 
and  did  occupy  the  same,  and  the  whole 
thereof,  openly,  notoriously,  and  adversely 
to  the  claim  of  the  plaintiff  and  the  said 
William  W.  Raymond  and  all  other  persons, 
from  the  said  20th  day  of  November,  1873, 
up  to  the  date  that  she  and  her  said  hus- 
band conveyed  the  same  to  the  defendant,  to 
wit,  the  3d  day  of  November,  1886.  (5) 
That,  at  the  time  the  said  Martha  A.  Loomis 
purchased  the  said  premises  as  aforesaid, 
she  bad  notice  of  the  claim  of  the  said  Wil- 
liam W.  Raymond;  but  she  denied  the  same. 
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and  held  tbe  said  premises  adversely,  as 
aforesaid.  (6)  That  the  said  deed  of  convey- 
ance from  the  said  John  Adair  to  said  Mar- 
tha A.  Loomis  was  on  the  20th  day  of  No- 
vember, 1873,  duly  filed  for  record,  and  re- 
corded at  page  798  of  .Book  C,  record  of 
deeds  for  the  said  county  of  Clatsop.  (7) 
Tliat  thereafter,  on  the  3d  day  of  November, 
1886,  the  said  Martha  A.  Loomis  and  her 
said  husband,  John  Loomis,  in  consideration 
of  the  sum  of  nine  thousand  dollars  to  tbem 
paid  by  the  defendant  George  Flavel,  by  a 
deed  duly  executed  and  acknowledged,  and 
in  form  a  general  warranty  deed,  granted, 
bargained,  sold,  and  conveyed  unto  the  said 
defendant  George  Flavel,  bis  heirs  and  as- 
signs forever,  the  whole  of  the  said  dona- 
tion land  claim  of  said  William  W.  Ray- 
mond and  his  wife,  Almira,  above  described, 
including  the  said  south  half  of  said  claim, 
and  the  price  so  paid  was  the  actual  value 
thereof  at  said  time;  and  the  said  defend- 
ant thereupon,  and  on  the  said  3d  day  of 
November,  1880,  went  into  the  actual  pos- 
session of  the  whole  of  the  said  donation 
land  claim,  and  continued  from  that  date, 
up  to  the  commencement  of  this  suit,  to  hold 
and  occupy  the  same  openly,  notoriously, 
and  adversely  to  the  claim  of  the  plaintiff 
and  said  William  W.  Raymond  and  all  other 
persons;  and  said  defendant,  after  he  so 
purchased  the  said  premises,  and  prior  to 
the  commencement  of  this  suit,  and  prior  to 
receiving  any  notice'  whatever  of  the  claim 
of  the  said  plaintiff  or  the  said  William  W. 
Raymond  to  the  said  south  half  of  the  said 
claim,  or  to  any  part  thereof,  made  valua- 
ble and  permanent  improvements  on  the 
said'  south  half  of  the  said  claim,  at  an 
expense  of,  and  of  the  value  of,  not  lees 
than  ten  thousand  dollars.  (8)  That  at  tbe 
time  the  defendant  George  Flavel  purchas- 
ed the  said  premises,  namely,  on  said  3d 
day  of  November,  1886,  he  had  not,  nor  bad 
he  at  any  time  prior  thereto,  any  notice, 
knowledge,  information,  or  belief  whatever 
that  the  said  William  W.  Raymond  claimed 
any  rlsht,  title,  or  interest  whatever  in  or  to 
said  south  half  of  said  donation  land  claim, 
or  in  or  to  any  part  thereof,  or  made  any 
claim  thereto;  but  he  was  a  bona  fide  pur- 
ohaser  thereof,  without  any  notice  of  any  ad- 

veree  claim.     (9)  That  on  the  day  of 

,  1892,  the  said  William  W.  Raymond, 

by  a  deed  executed  and  acknowledged  In 
due  form,  granted,  bargained,  sold,  and  con- 
veyed unto  the  plaintiff  all  his  right,  title, 
and  interest  in  and  to  the  said  south  half 
of  said  donation  land  claim.  (10)  That  the 
said  William  W.  Raymond,  from  the  time 
that  the  said  Martha  A.  Loomis  purchased 
the  said  premises  and  entered  Into  the  pos- 
session thereof  as  aforesaid,  had  notice  of 
the  fact  that  she  had  entered  into  possession 
thereof  under  the  said  deed  from  said  John 
Adair  to  herself,  and  was  occupying  and 
possessing  the  same  openly,  notoriously,  and 
adversely,  and  claiming  to  own  the  same 


as  against  him  and  all  others;  but  be  made 
no  attempt  at  any  time  to  recover  tbe  said 
premises,  or  any  part  thereof,  but  he  stated 
on  the  witness  stand  that  he  did  not  do  so 
as  he  did  not  want  to  have  any  trouble  or 
litigation,  and  knew  he  would  have  to  have 
trouble  and  litigation  to  recover  the  land 
from  said  Martha  A.  Loomis.  (11)  That 
there  is  no  evidence  that  said  William  W. 
Raymond  ever  i>ald  the  claim  of  said  John 
Adair,  or  ever  had  any  settlement  with  him, 
or  ever  endeavored  to  secure  a  reconveyance 
of  the  premises." 

The  court  further  finds,  as  conclusions  of 
law:  "(1)  That  the  claim  of  the  paintlff  and 
his  grantor,  William  W.  Raymond,  to  the 
said  south  half  of  tbe  donation  land  claim 
of  Wm.  W.  Raymond  and  bis  wife,  Almira 
Raymond,  above  described.  Is  barred  by  the 
statute  of  limitations,  and  that  by  reason 
thereof  tbe  plaintiff  has  no  right,  title,  or  in- 
terest, or  claim  thereto,  or  In  or  to  any  part 
thereof.  (2)  That  whatever  equity  or  right 
the  said  Wm.  W.  Raymond  or  the  plaintiff, 
through  him,  ever  had,  la,  by  lapse  of  time, 
become  stale;  and  it  would  be  inequitable 
to  recognize  or  permit  the  same  to  be  assert- 
ed at  this  date,  and  for  that  reason  the 
plaintiff  is  not  -entitled  to  recover  in  this 
suit.  (3)  That  the  defendant  George  Flavel 
was  and  is  a  l)ona  fide  purchaser,  without 
notice  of  any  adverse  claim  of  the  said 
premises  in  controversy,  and  for  that  reason 
tbe  plaintiff  is  not  entitled  to  recover  in  tliis 
suit.  (4)  That  tbe  defendant  is  the  owner 
in  fee  simple  of  the  premises  In  controversy, 
and  tlmt  the  plaintiff's  complaint  herein 
should  be  dismissed,  and  defendant  should 
haTe  a  decree  quieting  his  title  to  the  said 
premises,  as  against  said  plaintiff,  and  for 
his  costs  and  disl)urBements." 

On  July  27,  1892,  before  any  testimony  was 
taken  in  the  case,  the  plaintiff  filed  a  mo- 
tion asking  the  court  to  frame  issues  of 
fact  (1)  as  to  wliether,  at  the  time  of,  or 
prior  to,  the  conveyance  from  Martha  A. 
Loomis  and  John  Loomis  to  tbe  defendant, 
he  (defendant)  had  any  notice  or  knowledge 
of  tbe  rights  of  William  W.  Raymond  in 
tbe  premises,  or  of  any  facts  or  circumstan- 
ces sufficient  to  put  a  reasonable  man  upon 
inquiry;  and  (2)  whether  the  statute  of  lim- 
itations had  run  against  the  rights  of  plain- 
tiff,—and  that  a  jury  be  called  to  inquire 
of  the  same.  Tills  motion  was  overruled 
by  order  of  the  court,  which  order  la  assign- 
ed as  error.  The  conveyances  from  Wil- 
liam W.  Raymond  to  John  Adair,  and  from 
Martha  A.  Loomis  and  husband  to  George 
Flavel,  are  In  tbe  ordinary  form  of  deeds, 
containing  the  usual  covenants  of  warranty. 
The  deed  from  John  Adair  and  wife  to  Mar- 
tha A.  Loomis  is  as  follows:  "Know  all 
men  by  these  presents,  that  we,  John  Adair 
and  Mary  Ann  Adair,  his  wife.  In  considera- 
tion of  six  hundred  dollars  to  us  paid  by 
Martha  A.  Loomis,  do  hereby  bargain,  sell, 
and  convey  to  said  Martha  A.  Loomis,  and 
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to  ber  heirs  and  aasigns  forever,  tbe  follow- 
ing described  parcel  of  real  estate,  •  •  • 
Together  with  tbe  tenements,  hereditaments, 
and  appnrtenances  thereto  belouglag  or  in 
any  wise  appertaining,  and  also  all  our  es- 
tate, right,  title,  and  interest  at  law  and  in 
equity  therein  or  thereto,  including  dower  or 
claim  of  dower;  to  have  and  to  bold  tbe 
same  to  the  said  Martha  A.  Loomis,  and  to 
her  heirs  and  assigns  foreyer.  And  we  do 
covenant  with  the  said  Martha  A.  Loomis 
and  her  legal  representatives  forever  that 
the  said  real  estate  is  free  from  all  incum- 
orances,  and  that  we  will,  and  onr  heirs,  ex- 
ecutors, and  administrators  shall,  warrant 
and  defend  the  same  to  the  said  Martha  A. 
Loomis,  and  to  ber  heirs  and  assigns  forever, 
against  the  lawful  claims  and  demands  of 
all  persons  whatever  claiming  by,  ttirough, 
or  under  us."  Other  evidence,  sufflcient  for 
a  full  understanding  of  tbe  points  decided, 
will  appear  in  the  opinion.  Tbe  decree  was 
for  defendant,  and  plaintiff  appeals. 

Sidney  Dell,  for  appellant     C.  W.  Pulton 
md  W.  P.  Lord,  for  respondents. 

WOLVERTON,  J.  (aft«r  stating  tbe  facts). 
me  important  questions  involved  in  this  case 
have  been  presented  upon  both  sides  with 
great  force  and  rare  ability,  and  received  our 
careful  attention.  It  is  stoutly  contended  by 
appellant  that  the  refusal  of  the  court  below 
to  award  an  issue,  and  direct  a  Jury  to  be 
formed  to  try  certain  questions  of  fact,  was 
reversible  error.  The  basis  for  the  conten- 
tion is  that  tbe  evidence  Is  conflicting  and 
doubtful,  and,  while  it  is  admitted  that  the 
awarding  of  an  issue  lies  in  tbe  discretion  of 
tbe  court,  yet  it  is  claimed  that  it  is  a  Judi- 
'clal  discretion,  and  subject  to  review  by  this 
court  It  is  further  claimed  that  this  is  a 
right  guarantied  by  tbe  state  constitution, 
and  prescribed  by  statute.  Article  1,  f  17, 
Const.  Or.,  provides,  "In  all  civil  cases  the 
right  of  trial  by  jury  staalK  remain  inviolate." 
This  section  simply  secures  to  suitors  tbe 
right  of  trial  by  Jury  in  all  cases  where  it  was 
demandable  at  common  law.  It  is  not  an 
eniargemrait  but  a  guaranty  of  tbe  right  as  it 
existed  before  the  adc^tion  of  the  constitu- 
tion. It  applies  to  equitable  suits  to  the  ex- 
tent only  that  in  whatever  instances  a  jury 
was  demandable  as  of  right,  at  common  law, 
It  is  demandable  now,  under  the  constitution, 
but  tbe  class  of  cases  formerly  determined 
by  the  court  alone  is  not  aftected  by  it  Tri- 
bon  V.  Stowbridge,  7  Or.  156;  Davis  v.  Dyer, 
62  N.  H.  235,  237;  Le  Guen  v.  Oouverneur,  1 
Johns.  Cas.  500,  601.  By  secUon  396,  Hill's 
Ann.  Laws  Or.,  it  is  provided:  "Both  Issues 
of  law  and  of  fact  shall  be  tried  by  the  court, 
onleas  referred.  Whenever  it  becomes  neces- 
sary or  proper  to  inquire  of  any  fact  by  tbe 
verdict  of  a  Jury,  tbe  court  may  direct  a  state- 
ment thereof,  and  that  a  Jury  be  formed  to 
Inquire  of  the  same.  The  statement  stiall  be 
tried  as  an  issue  of  fact  in  an  action,  and  tbe 
v.40p.na8— H 


verdict  may  be  read  as  evidence  on  tbe  trial 
of  the  suit"  This  section  is  declaratory  of 
tbe  common-law  equitable  procedure  In  the 
manner  of  trial,  and  of  tbe  necessity  and  pro- 
priety of  calling  a  jury  for  the  determination 
of  certain  issuable  facts;  and  hence  we  must 
look  to  the  law  as  it  stood  before  the  consti- 
tution and  the  statute,  to  ascertain  in  what 
Instances,  under  what  circumstances,  and  for 
tbe  determination  of  wliat  issues,  a  commis- 
sion will  Issue  for  tbe  interposition  of  a  jury. 
It  was  the  privilege  of  an  heir  at  law,  and 
of  a  rector  or  vicar,  in  suits  to  establish  a  will 
or  modus,  to  demand  a  hearing  before  a  jury,' 
and  this  was  granted  as  a  matter  of  right 
Aside  from  these  exceptions,  the  granting  of 
an  issue,  at  conimun  law,  was  discretionary 
with  the  court  It  was  not  demandable  as  of 
right  Adams,  Eq.  •377;  2  Daniell,  Oh.  Prac. 
§  1080;  Barton  v.  Barbour,  104  U.  S.  133; 
Railway  Co.  v.  Wade,  91  Cal.  450,  27  Pac. 
708;  Koons  v.  Blanton,  129  Ind.  393,  27  N. 
E.  334;  Brown  v.  Circuit  Judge,  75  Mich. 
274,  42  N.  W.  827.  Formerly  an  issue  was 
directed  only  in  cases  where  there  was  a 
want  of  evidence,  or  wherein  the  testimony 
was  contradictory,  or  so  nearly  balanced  that 
It  was  necessary  to  have  an  open  and  rigid 
cross-examination  of  the  witnesses,  where 
they  could  be  seen  and  heard  by  the  Jury, 
who  were  to  decide  tbe  questions  of  fact  sub- 
mitted to  them.  The  awarding  of  an  issue 
was  merely  a  matter  of  discretion,  resting 
with  the  chancellor,  and  its  purpose  was  to 
inform  his  conscience.  Clark  v.  Society,  45 
N.  H.  336;  Townsend  v.  Graves,  3  Paige,  450; 
2  Daniell,  Ch.  Prac.  •1078;  State  v.  Churchill, 
48  Ark.  436,  3  S.  W.  352,  880.  But  in  all 
cases  where  there  was  sufflcient  evidence  to 
satisfy  the  conscience  of  tbe  chancellor,  or 
where  tbe  evidence,  though  somewhat  con- 
flicting and  contradictory,  unless  it  created 
a  doubt  in  his  mind,  by  reason  whereof  he 
was  unable  to  come  to  a  conclusion  of  his 
own,  an  issue  was  not  directed.  Reed  v. 
Cllne's  Heirs,  9  Grat  130;  Le  Guen  v.  Gouv- 
erneur,  supra;  Newark  &  N.  Y.  R.  Co.  v. 
Mayor,  etc.,  of  Newark,  23  N.  J.  Eq.  515; 
Harding  v.  Handy,  11  Wheat  125;  2  DanieU, 
Ch.  Prac.  ^1072,  1073;  Beaumont  v.  Bram- 
ley,  1  Turn.  &  R.  55.  The  propriety  of  grant- 
ing or  refusing  an  Issue  for  a  jury  is  always 
spoken  of  in  the  books  as  being  a  matter  rest- 
ing within  tbe  sound  discretion  of  the  court. 
Its  exercise  is  Judicial  in  Its  nature,  and  was, 
at  common  law,  subject  to  appeal.  Beasley, 
C.  J.,  in  Newark  &  N.  Y.  R.  Co.  v.  Mayor, 
etc.,  of  Newark,  supra,  says,  "Tbe  courae  of 
this  practice  has  been  uniform,  and  its  pro- 
priety has  never  been,  so  far  as  I  can  learn, 
judicially  criticised  or  questioned."  The  doc- 
trine is  recognized  and  stated  by  Mr.  DanieU 
(2  Daniell,  Ch.  Prac.  •1075)  as  follows:  "Ex- 
cept in  cases  of  an  heir  at  law,  or  of  a  rector 
or  vicar,  who  were  entitled  to  issues  as  a 
matter  of  right  tbe  granting  of  an  issue  by 
a  court  of  equity  was  entirely  a  matter  of  dis- 
cretion in  tbe  court  which  it  would  not,  liow- 
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ever,  exercise  without  due  deliberation,  and 
a  mistake  In  the  exercise  of  -which  was  a  just 
ground  of  appeal;  and  therefore,  if  the  court 
refused  an  issue,  and  the  court  of  appeals 
thought  the  contrary  decision  would  hare 
been  a  sounder  exercise  of  discretion,  it 
would  rectify  the  order  of  the  court  below  ac- 
cordingly; and  so,  when  the  house  of  lords 
thought  that  the  court  below  had  directed  is- 
sues Improperly,  it  reversed  the  order  direct- 
ing the  issues,  and  remitted  the  cause,  with 
directions  to  the  judge  to  decide  upon  the 
matter  himself."  Lord  Chancellor  Eldon,  in 
Hampson  v.  Hampson,  3  Ves.  &  B.  42,  says: 
"Courts  of  equity  have  an  original  jurisdic- 
tion, which,  I  agree,  must  be  exercised  ac- 
cording to  a  sound  discretion,  to  try  questions 
of  fact  without  the  interrention  of  a  jury; 
and  which  aid  is  sought,  according  to  the 
common  expression,  for  the  purpose  of  in- 
forming the  conscience  of  the  court.  I  agree 
that  a  mistake  In  refusing  to  send  the  case 
to  a  jury  is  a  just  ground  of  appeal,  if  the 
court  of  appeal  should  think  that  the  contrary 
decision  would  have  been  a  sounder  exercise 
of  discretion;  but  it  is  a  competent  exercise 
of  the  authority  and  duty  of  the  court  In  ev- 
ery case,  and  throughout  every  case,  and  in 
every  stage,  to  determine,  according  to  Its 
discretion,  whether  it  does  or  not  want  that 
assistance."  This  doctrine  has  been  recog- 
nized, and  the  practice  followed,  in  this  coun- 
ti-y.  Kadcliff,  J.,  in  Le  Guen  v.  Gouvemeur, 
supra,  says:  "The  chancellor  is,  constitution- 
ally, the  judge  both  of  law  and  fact.  Wheth- 
er the  institution  of  such  a  court  be  expedient 
or  wise  is  not  now  the  subject  of  inquiry.  Its 
power  is  established,  and  the  trial  by  jury  is 
there  unknown.  However  excellent  that  mode 
of  trial  may  be.  It  is  not  the  right  of  any  par- 
ty seeking  his  remedy  in  that  court  to  de- 
mand it.  It  ought  regularly  to  proceed  from 
the  chancellor  himself,  to  inform  his  own 
conscience,  where  the  evidence  Is  insufficient 
for  that  purpose;  and,  even  with  respect  to 
him.  It  is  not  a  power  to  be  exercised  at  pleas- 
ure, and  depending  on  arbitrary  discretion." 
See,  also,  Chase  v.  Wlnans,  59  Md.  479.  So 
that  at  common  law,  in  cases  of  equitable 
cognizance,  where  the  evidence  was  so  con- 
flicting and  contradictory  as  to  render  the 
true  state  of  affairs  doubtful  and  uncertain,  a 
jury  was  not  demandable  by  either  party  as 
of  right.  It  was  a  matter  residing  within 
the  sound  discretion  of  the  court  whether  an 
Issue  for  a  jury  should  be  awarded.  This  was 
a  legal  discretion,  not  to  be  arbitrarily  exer- 
cised, and  was  the  subject  of  review  by  the 
appellate  courts.  And  under  our  statute  cit- 
ed above  this  doctrine  must  govern  as  to 
suits  In  equity  in  this  state.  It  is  the  abuse 
of  discretion  that  is  reviewable,  that  It  may 
not  be  arbitrarily  exercised.  The  language 
of  the  statute  is  that  "whenever  it  becomes 
necessary  or  proper  to  inquire  of  a  fact  by 
the  verdict  of  a  jury  the  coiwt  may  direct  a 
statement,"  etc.  It  is  In  many  Instances 
prefer  to  call  a  jury  when  it  is  not  necessary 


or  legally  essential  to  do  so.     It  is  legally  es- 
sential only  when  the  law  requires  it 

Such  being  the  state  of  the  law.  It  remains 
for  us  to  determine  whether  there  was  an 
abuse  of  discretion  by  the  court  below  In 
not  directing  a  statement  for  a  jury  upon 
the  two  questions,— one  of  notice,  and  the 
other  of  the  statute  of  limitations.  It  may 
be  doubted  whether  platntUTs  motion  for  a 
statement  was  made  at  the  proper  time  (see 
Chase  v.  Wlnans,  supra),  but  our  views  a» 
to  other  aspects  of  the  case  render  this  ques- 
tion unimportant  We  have  very  carefully 
read  and  considered  the  whole  of  the  vol- 
uminous testimony  brought  here,  and  have 
given  especial  attention  to  the  portions 
thereof  bearing  upon  the  question  of  notice 
and  the  statute  of  limitations;  and,  while 
there  Is  some  conflict  in  the  statements  of 
witnesses,  we  are  left  in  no  appreciable 
doubt  as  to  the  correctness  of  the  findings 
of  the  court  below.  Without  restating  or 
discussing  the  evidence  here,  let  it  suffice  to- 
say  we  are  fully  satisfied  that  the  presiding 
judge,  exercising  his  functions  as  a  chan- 
cellor in  a  case  like  this,  of  purely  equitable 
cognizance,  did  not  arbitrarily  refuse  the 
plaintiff's  request  for  a  jury,  and  hence  there 
was  no  abuse  of  discretion  in  such  refusal. 
But,  even  if  it  were  otherwise,  this  case 
would  not  be  sent  back  for  the  purpose  of 
having  It  go  to  a  jury,  for  the  very  cogent 
reason  that  we  have  elsewhere  determhied 
that  plaintiff  Is  pursuing  a  stale  demand, 
which  is  a  question  of  law,  and  not  of  fact 
for  a  jury,  and  it  could  make  no  kind  of 
difference  how  a'  jury  should  find'  upon  the 
question  sought  to  be  submitted  to  their 
consideration.  Newark  &  N.  Y.  R.  Co. 
T.  Mayor,  etc.,  of  Newai^  supra.  It  Is 
doubtless  true  that,  as  a  general  proposition,  ^ 
express  or  continuing  trusts,  clearly  estab- 
lished, do  not  come  within  the  statute  of 
limitations,  for  the  reason,  as  stated  by  Lord 
Redesdale  (Hovenden  v.  Lord  Annesley,  2 
Sch.  &  L.  607),  "'If  a  trustee  is  In  pos- 
session, and  does  not  execute  his  trust,  and 
if  the  only  circumstance  is  that  he  does 
not  perform  his  trust,  his  possession  operates 
nothing  as  a  bar,  because  his  possession  is 
according  to  his  title";  or,  as  put  by  Stra- 
han,C.J.,in  Manaudas  v.  Mann  (Or.)  30  Pac. 
422,  "The  trustee  holds  In  right  of  the  cestui 
que  trust,  and  ♦  ♦  •  as  long  as  he  holds 
in  that  right  his  possession  cannot  be  hos- 
tile or  adverse."  Mr.  Wood,  in  his  work  on 
Limitations  (volume  2,  §  200),  says,  "This 
doctrine  rests  upon  the  case  of  Cholm<»i- 
deley  v.  Lord  Clinton,  2  Jac.  &  W.  171, 
•  •  •  and  has  been  universally  adopted 
in  the  courts  of  this  country,  as  well  as  in 
England,  ever  since."  See,  also,  Perrj', 
Trusts,  i  863;  Speldel  v.  Henrici,  120  U.  S. 
386,  7  Sup.  Ct  610;  Decouohe  v.  Savetier,  8 
.Tohns.  Ch.  214;  Seymour  v.  Freer,  8  Wall. 
202.  "But,"  says  Mr.  Justice  Gray  in  Spel- 
del V.  Henrici,  "this  rule  Is,  In  accordance 
with  the  reason  on  which  it  is  founded,  and 
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as  has  been  clearly  pointed  out  by  Chancel- 
lor Kent  and  Mr.  Justice  Story,  subject  to 
this  qualification:  that  time  begins  to  run 
against  a  trust  as  soon  as  it  Is  openly  dis- 
avowed by  the  trustee,  Insisting  upon  an  ad- 
Terse  right  and  interest,  which  Is  clearly 
and  unequlTocally  made  known  to  the  ces- 
tui que  trust,  as  when,  for  instance,  such 
transactions  take  place  between  the  trustee 
and  the  cestui  que  trust  as  would,  In  case 
of  tenants  in  common,  amount  to  an  ouster 
of  one  of  them  by  the  other."  See,  also. 
Perry,  Trusts,  i  864;  Bacon  v.  Rives,  106 
U.  S.  99,  lOT,  1  Sup.  Ct  3;  Phillppl  v.  Phil- 
ippe, 115  U.  S.  151,  5  Sup.  Ct  1181;  Otto  ▼. 
Schlapkahl,  57  Iowa,  226,  10  N.  W.  651; 
Janes  v.  Throckmorton,  57  CaL  388;  Hastie 
V.  Aiken,  67  Ala.  316;  Hubbell  v.  Medbury, 
:j3  N.  Y.  98;  Ward  v.  Harvey  (Ind.  Sup.) 
12  N.  E.  399;  and  Decoucbe  v.  Savetler,  su- 
pra. It  thus  appears  that  where  the  trustee 
disavows  his  trust,  and  assumes  complete 
ownership  of  the  trust  property,  and  treats 
it  in  such  a  mannw.  and  under  circumstan- 
ces as  to  give  the  cestui  que  trust  actual  or 
constructive  notice  that  he  has  repudiated 
all  trust  relations,  the  statute  attaches  and 
begins  to  run,  as  against  the  cestui  que 
trust,  from  that  time,  unless  he  Is  then  un- 
der some  statutory  disability,  or  under  influ- 
ences superinduced  by  the  trustee.  Such  a 
denial  of  the  trust  relations  and  the  asser- 
tion of  an  adverse  or  hostile  claim  by  the 
trustee  is  an  abandonment  of  the  fiduciary 
character  in  which  he  theretofore  stood  as 
to  the  property;  and  from  the  time  that  It 
is  made  to  api>ear  clearly  that  the  cestui 
que  trust  had  knowledge,  either  directly  or 
indirectly  by  necessary  implication,  of  the 
repudiation  or  adverse  and  hostile  claim  of 
the  trustee,  the  statute  begins  to  run,  and  if 
it  continues  for  the  statutory  period  the  ces- 
tui que  trust  is  barred.  2  Wood,  LIm.  § 
212.  Ward  v.  Harvey,  supra,  was  a  case 
where  it  was  sought  to  charge  the  adminis- 
trator with  funds  which  he  had  received 
from  the  sale  of  lands  of  which  his  Intestate 
held  the  title.  It  was  contended  by  appellants 
that  they  had  furnished  part  of  the  purchase 
money,  and  that  a  trust  resulted  in  their 
favor.  The  court  there  say:  "Conceding 
that  when  the  land  was  acquired  and  title 
taken,  as  It  was,  by  John  Ward,  in  1850,  and 
that  it  was  taken  In  trust,  there  can  be  no 
recovery,  because  the  evidence  shows  that 
more  than  twenty  years  prior  to  the  time 
that  this  actlcm  was  brought  there  was  an 
open  disavowal  of  the  trust  The  evidence 
Indeed  shows  more  than  a  disavowal  of  the 
trust,  for  It  shows  that  the  appellants  ac- 
<]nie8ced  in  the  Intestate's  assertion  of  title. 
There  Is  evidence  very  clearly  showing  that 
the  Intestate  treated  the  land  as  his  own, 
and  that  the  appellants  dealt  with  him  as 
the  owner.  Under  this  evidence  there  can 
be  no  recovCTy,  for  It  Is  well  settled  that 
where  there  is  a  dtsavowal  of  the  ti-ust,  and 
tt  Is  brought  to  the  notice  of  the  beneficiary, 


the  statute  will  run."  Hubbell  t.  Medbury 
is  a  case  where  the  trustee  bought  In  lands 
held  In  trust  by  him  at  a  foreclosure  sale, 
and  It  was  held  that  the  statute  began  to 
run  as  soon  as  the  trustee  took  possession 
in  pursuance  of  the  foreclosure  sale,  and 
"began  openly  and  notoriously  to  occupy 
them  as  his  own,  asserting  an  Individual 
right  thereto."  FhlUppl  v.  Philippe,  supra, 
is  much  In  point  The  question  came  up  on 
demurrer  to  a  bill  showing  that  Antonio 
Phillppl  claimed  as  his  own  since  1856  the 
property  alleged  to  have  been  bought  with 
partnership  ot  trust  funds,  the  knowledge  of 
which  was  brought  home  to  Angelo  M.  Phil- 
lppl, the  ancestor  of  plaintltC,  but  that  from 
the  year  1856  down  to  the  death  of  Angelo, 
in  1874  (18  years),  and  down  to  the  com- 
mencement of  the  suit.  In  1879  (a  period 
of  23  years),  defendant  had  maintained  bis 
possession,  and  used  and  enjoyed  as  his 
own  the  property,  and  its  Issues  and  prof- 
Its;  during  all  the  period  up  to  his  death, 
Angelo  lived  In  the  same  town  with  defend- 
ant. In  poverty,  and  some  of  the  time  in  dis- 
tress for  want  of  means,  but  that  defendant 
never  paid  to  Angelo  any  part  of  the  pro- 
ceeds of  the  large  property  which  the  bill 
avers  be  was  holding  In  trust  The  court 
say:  "There  could  be  no  clearer  line  of  con- 
duct on  the  part  of  Antonio  Philippe  to  show 
his  repudlatica  of  the  alleged  trust,  and  his 
claim  of  title  to  the  alleged  trust  property; 
and  all  was,  of  necessity,  known  by  An- 
gelo." The  statute  of  limitations  in  Ala- 
bama, where  the  cause  of  suit  arose,  was  20 
years,  and  it  was  held  that  the  plaintiffs 
suit  was  ban-ed.  By  section  382,  Hill's  Ann. 
Laws  Or.,  a  suit  for  the  determination  of 
any  right  or  claim  to  or  Interest  In  real  prop- 
erty shall  be  deemed  within  the  limitations 
provided  for  actions  for  the  recovery  of  the 
possession  of  real  property.  Under  this  stat- 
ute it  has  been  held  that  the  same  period 
which  will  bar  an  action  for  the  recovery  of 
real  property  will  bar  a  suit  touching  a 
claim  or  interest  therein,  which  is  10  years. 
Springer  v.  Young,  14  Or.  285,  12  Pac.  400. 
So  that  a  clear  disavowal  by  the  trustee  of 
the  trust  relations,  and  an  adverse  or  hos- 
tile holding  of  real  property  for  a  period  of 
10  years,  the  cestui  que  trust  having  had  no- 
tice and  knowledge  thereof  during  the  entire 
time,  will  bar  a  right  of  recovery,  under  our 
statute,  by  the  cestui  que  trust 

It  Is  further  urged  as  an  objection  to  plain- 
tiffs  recovery  in  this  suit  that  his  claim 
Is  stale,  and  that,  aside  from  the  statute  of 
limitations,  a  court  of  equity  should  not 
lend  its  aid,  at  this  time,  by  granting  the 
relief  demanded.  In  order  to  call  into  ac- 
tivity a  court  of  equity,  there  must  be  an 
exercise  of  good  conscience,  good  faith,  and 
a  reasonable  diligence;  and  where  time  and 
long  acquiescence  have  obscured  the  nature 
and  character  of  the  trust,  or  the  acts  of 
the  parties  or  other  circumstances  give  rise 
to  presumptions  unfavorable  to  Its  contlnn- 
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ance,  the  court  Is  passive,  and  does  nothing, 
because  of  Its  inability  to  do  complete  Jus- 
tice. 2  Wood,  Lim.  {  214;  Taylor  v.  Blair, 
14  Mo.  ♦437;  Williams  v.  Society,  1  Ohio  St. 
494,  495;  and  Badger  v.  Badger,  2  Wall.  94. 
Both  or  either  of  these  objections  based  up- 
on the  lapse  of  time  are  fatal  to  plaintiff's 
cause  of  suit. 

On  December  7,  1859,  Gen.  John  Adair 
loaned  to  W.  W.  Raymond,  the  father  of 
plaintiff,  $200,  to  secure  the  payment  of 
which  Raymond  executed  and  delivered  to 
Adair  a  deed  to  the  premises  in  question. 
So  it  is  found  by  the  court  Helow,  and  Is 
probably  correct,  although  the  evidence  up- 
on which  it  is  based  is  somewliat  obscure 
and  unsatisfactory.  On  Noveml>er  20,  1873 
(nearly  14  years  thereafter),  Adair  executed 
and  delivered  a  deed  to  the  premises  to 
Martha  A.  Loomis,  the  daughter  of  W.  W. 
Raymond,  for  the  consideratioiv  of  $600. 
Mrs.  Loomis,  with  her  husband,  John  Loom- 
is,  while  living  on  a  tract  of  land  adjoining, 
took  possession,  and  in  alK>ut  a  year  there- 
after inclosed  the  same  by  a  substantial  in- 
closui-e.  They  continued  in  possession,  mak- 
ing such  use  of  the  premises  as  it  was  cap- 
able of,  until  February  2,  1886  (more  ttian 
13  years),  when  they  sold  and  conveyed  them 
by  deed  to  the  defendant,  who  took  Immedi- 
ate possession,  and  occupied  the  same  up 
to  the  date  of  the  commencement  of  this 
suit  (July  15,  1892);  so  that  more  than  32% 
years  have  elapsed  since  the  transactions 
transpired  by  reason  of  which  it  is  claim- 
ed the  trust  relations  Iiad  their  inception. 
Conceding  that  the  deed  to  Adair  was  in- 
tended as  a  mortgage,  he  l)ecame,  by  rea- 
son thereof,  a  trustee  of  the  legal  title,  by 
express  understanding  between  the  parties. 
It  is  claimed  tliat  Mrs.  Iioomis  took  from 
Adair  with  the  express  understanding  that 
she  should  assume  the  trust  obligations  of 
Adair,  but  this  is  not  proven,  although  it  is 
apparent  that  she  had  knowledge  of  ■  such 
obligations.  Mrs.  Loomis  then  took  with 
notice  of  the  trust,  and  became  a  trustee  ex 
mala  fide,  or  by  implication  or  construction 
of  law,  and  it  has  often  ])een  held  that  the 
statute  of  limitations  will  run  against  a  re- 
sulting tnist  This,  however,  we  do  not 
now  decide.  Mrs.  Loomis'  holding  began  to 
be  adverse  and  hostile  to  that  of  W.  W. 
Raymond  from  the  time  she  took  possession, 
and  so  continued  to  the  date  of  her  transfer  to 
defendant,  who  continued  in  the  adverae  pos- 
ression  to  the  date  of  the  commencement  of 
tJis  suit  There  was  a  repudiation  and  dis- 
avowal by  Mrs.  Loomis  of  ail  trust  relations, 
and  a  claim  of  absolute  title  and  ownership 
by  her,  of  which  Raymond  clearly  had 
knowledge.  "Where  the  trustee  makes  a 
conveyance  of  the  trust  property  in  breach 
of  the  trust,  and  his  grantee  continues  to 
hold  adversely,  the  statute  applies."  2  Per- 
ry, Trusts,  §  864.  These  facts  make  the 
statutory  har  effectual.  Beyond  this,  it  ap- 
pears that,  during  ail  the  32^^  years  inter- 


vening from  the  time  of  the  execution  of  the 
deed  to  Adair,  W.  W.  Raymond  lived  in  the 
immediate  neighborhood,  and  part  of  the 
time  with  Mrs.  Loomis,  yet  he  never  at  any 
time  asserted  his  alleged  rights  as  a  cestui 
que  trust  Much  of  this  time  lie  lived  in 
poverty,  and  upon  the  county  and  the  char- 
ity of  his  neighliors.  He  himself  testified 
that  he  did  not  broach  the  subject  of  set- 
tlement to  his  daughter  or  son-in-law  for 
fear  of  disturbing  the  family  relations  of 
amity  and  friendship,  and  he  certainly  never 
did  inform  the  defendant  of  his  alleged 
claim.  Nor  is  there  a  scintilla  of  testimony 
in  the  whole  case  to  the  effect  that  any  of 
the  grantees,  from  Gen.  Adair  down,  have 
practiced  any  fraud  or  deception  upon  him 
to  prevent  the  enforcement  of  bis  demand, 
or  to  lull  him  into  silence  and  repose.  The 
relations  of  the  parties  have  greatly  chan- 
ged; witnesses  have  died;  the  defendant 
has  made  valuable  improvements  upon  the 
land;  and  the  land  itself  has  greatly  en- 
hanced in  value;  so  that  equity  cannot  now 
do  complete  Justice,  as  between  the  parties. 
Very  similar  were  the  facts  attending  the 
Philippl  Case,  and  were  held  to  constitute 
unwarranted  laches.  And  so  in  this  case 
Raymond  has  been  guilty  of  laches,  by  rea- 
son of  which  his  claim  has  liecome  stale.  A 
court  of  equity  will  not,  at  this  late  date, 
lend  its  aid  to  grant  him  or  the  plaintiff, 
who  is  his  grantee,  the  relief  demanded. 

The  question  of  notice,  both  actual  anct 
constructive.  Is  involved  in  this  Inquiry.  We 
have  decided  in  a  late  ease,— Bowman  v. 
Metzger  (Or.)  39  Pac.  8,— wherein  it  wa» 
sought  to  charge  a  purchaser  of  a  promis- 
sory note  before  due  with  notice  of  Inflrml- 
ties  In  the  title,  that  the  question  for  the 
determination  of  the  Jury  was  whether  Bow- 
man purchased  in  good  or  bad  faith,  and 
that  It  was  error  for  the  court  to  instruct 
the  Jury  that  notice  of  facts  and  circum- 
stances that  a  prudent  man  would  take  no- 
tice of  and  inquire  about,  and  which,  if  fol- 
lowed up,  would  disclose  the  tmth,  was 
equivalent  to  notice.  The  principle  is  ap- 
plicable .here.  Circumstances  which  on& 
man  might  look  upon  with  suspicion,  and 
cause  him  to  make  careful  inquiry  concern- 
ing them,  might  escape  the  notice  of  an- 
other person,  of  equal  prudence  and  cau- 
tion; so  that  the  Incidental  question  of  com- 
mon prudence  Is  not  a  safe  criterion  by 
which  to  determine  a  question  of  notice.  It 
might  be,  and  often  is,  a  circumstance  tend- 
ing to  show  bad  faith,  as  fraud  or  guilty 
knowledge  may  be  Imputed  either  by  direct 
proof,  or  evidence  of  a  circumstantial  na- 
ture, tlie  same  as  any  other  fact,  but  the 
real  and  ultimate  question  for  determina- 
tion Is  the  mala  fides  of  the  transaction.  If 
a  person  has  actual  notice  of  latent  equities, 
and  purcliases  notwithstanding,  the  pre- 
sumption of  mala  fides  is  irresistible,  or 
rather  he  takes  the  estate  laden  with  the 
equities,  and  stands  In  no  better  position 
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than  hlB  grantor.  The  attempt  to  claim  as 
an  innocent  purchaser  is  the  fraud  of  which 
the  owner  of  the  equitable  title  may  com- 
plain. 

The  deed  from  John  Adair  to  Mrs.  Martha 
A.  Loomls,  the  defendant's  Immediate  grantor, 
is  a  tiargain  and  sale  deed,  with  special  cove- 
nants of  warranty  against  the  grantor's  own 
acts.  It  is  claimed  that  the  eftect  of  this 
deed-'it  appearing  in  defendant's  chain  of 
title — is  to  impute  actual  notice  of  outstand- 
ing equities.  The  doctrine  contended  for  Is 
that  "the  absence  of  the  usual  coveoants  of 
warranty  of  title  In  the  coaveyance  to  his 
immediate  grantor  Is  a  warning  of  an  out- 
standing equity  to  the  purchaser,  who  has 
actual  notice  of  such  defect;  and  the  burden 
of  proof  is  on  such  purchaser  to  show  conse- 
quent careful  inquiry  In  good  faith,  and  the 
receipt  of  a  satisfactory  explanation  for  such 
a  defect.  Otherwise  he  will  be  held  £o  liaye 
actual  notice  of  the  equity."  Many  authori- 
ties bold  to  the  doctrine  that  one  taking  and 
holding  directly  under  a  quitclaim  deed  can- 
not be  considered  a  bona  fide  purchaser  with- 
out notice  of  prior  equities.  Some  hold  that 
the  legal  effect  of  a  quitclaim  deed  found  in 
the  chain  of  title  is  such  as  to  impute  notice 
to  the  purchaser.  Such  is  the  purport  of  the 
opinion  of  Mr.  Justice  Thayer,  In  which  the 
other  justices  did  not  concur,  in  Baker  t. 
Woodward,  12  Or.  3,  6  Pac.  ITS.  The  doc- 
trine has  since  l)een  restated  In  Mortgage 
Ca  V.  Hutchinson,  19  Or.  334,  24  Pac  615, 
and  alluded  to  In  Low  v.  Schaffer,  24  Or.  239, 
33  Pac.  67a  Other  authorities  sustain  the 
I>osltIon  that  one  who  purchases  from  an- 
other holding  under  a  quitclaim  deed  cannot, 
by  reason  of  that  fact,  claim  to  be  a  purchas- 
er without  notice,  as  limited  and  qualified  by 
Mclver,  J.,  In  Aultman  v.  Utsey,  34  8.  C.  572, 
13  S.  E.  848.  He  says:  "While  we  are  not 
prepared  at  present  to  go  to  the  full  extent  to 
which  the  doctrine  has  been  carried  by  some 
of  the  cases,  yet  we  are  satisfied  that  the 
fact  that  the  immediate  grantor  of  the  pur- 
chaser holds  under  a  quitclaim  deed  is  a  cir- 
cumstance well  calculated  to  excite  Inquiry, 
which.  If  not  pursued  properly,  will  afCect  the 
purchaser  with  notice  of  every  fact  which 
such  Inquiry,  pursued  with  due  diligence,  will 
disclose."  From  this  case,  and  the  case  of 
Merrill  v.  Hutchinson,  45  Kan.  62,  25  Pac. 
215,  comes  the  doctrine  of  "warning,"  which 
the  counnsel  for  appellant  so  strenuously  In- 
sists is  applicable  here.  The  latter  case  is  one 
wherein  the  purchaser,  Hutchinson,  tool£  un- 
der a  quitclaim.  The  court  say:  "The  form 
of  the  deed  alone  did  not  conclude  Hutchin- 
son, nor  prevent  him  from  becoming  purchas- 
er In  good  faith;  It  simply  operated  as  a 
warning  to  him,  and  put  him  upon  inquiry. 
It  was  his  duty  th^i  to  look  further,  and  as- 
certain why  the  deed  was  made  without  cove- 
nants of  warranty,  and  he  took  It  loaded 
with  such  outstanding  equities  or  interests  as 
be  might  have  discovered  by  the  exercise  of 
reasonable   diligence."     But  In    whatsoever 


of  these  several  phases  this  doctrine  may  have 
been  announced,  limited,  and  qualified,  it  Is 
severely  criticised  and  very  much  shaken  by 
the  strong  and  forcible  reasoning  and  logic 
of  Justices  Field  and  Brewer  In  the  cases  of 
Moelle  V.  Sherwood  and  U.  S.  v.  California 
&  O.  Land  Co,,  148  U.  S.,  found,  respectively, 
at  pages  21  and  81  and  pages  426  and  458, 
13  Sup.  Ct  The  doctrine  of  those  cases  Is 
that  "the  receipt  of  a  quitclaim  does  not,  of 
itself,  prevent  a  party  from  becoming  a  bona 
fide  holder;  and  the  doctrine  expressed  in 
many  cases,  that  the  grantee  In  such  a  deed 
cannot  be  treated  as  a  bona  fide  purchase*, 
does  not  rest  upon  any  sound  principle"  But 
we  are  not  called  upon  h&ce  to  declare  the 
bona  fides  of  a  purchaser,  whether  holding 
under  a  quitclaim,  or  taking  from  one  so  hold- 
ing, or  taking  upon  finding  a  quitclaim  In  the 
chain  of  his  title.  The  defendant  took  un- 
der a  deed  with  'full  covenants  of  warranty, 
and  his  Immediate  grantor  under  a  deed  of 
bargain  and  sale,  with  special  covenants  of 
warranty  against  the  acts  of  the  grantor. 
The  latter  deed,  as  well  as  the  formw,  binds 
and  passes  every  estate  or  Interest  which  the 
grants  may  subsequently  acquire.  Taggart 
T.  Rislex  4  Or.  235;  U.  S.  v.  California  &  O. 
Land  Co.,  supra.  A  deed  of  this  nature  pur- 
ports to  pass  the  whole  estate,  and  the  fact 
that  it  contains  a  limited  warranty,  or  If  it  con- 
tained no  warranty  at  all,  could  not,  of  Itself, 
impute  notice  of  prior  or  latent  equities,  nor 
would  It  operate  as  a  warning  to  put  the  pur- 
chaser ui)on  inquiry  at  his  peril.  No  pre- 
sumption of  the  want  of  bona  fides  in  the  pur- 
chaser is  thus  cast  upon  him,  as  the  warranty 
forms  no  part  of  tie  conveyance,  and  a  per- 
fect title  passes  without  it.  Taylor  v.  Harri- 
son, 47  Tex.  460;  Richardson  v.  Levi,  67  Tex. 
363,  3  S.  W.  444;  Garrett  t.  Christopher,  74 
Tex.  453,  12  S.  W.  67;  Snowden  v.  Tyler;  21 
Neb.  215,  81  N.  W.  661;  Melkel  v.  Borders, 
129  lud.  533,  29  N.  E.  29;  Chapman  v.  Sims, 
53  Miss.  163;  and  Moelle  v.  Sherwood,  supra. 
We  have  been  cited  to  no  authority  holding 
that  the  doctrine  contended  for  by  the  coun- 
sel for  appellant  is  applicable  to  a  deed  of 
bargain  and  sale,  such  as  we  find  in  this  rec- 
ord, and  we  believe  none  can  be  found. 

It  is  next  contended  that  defendant  had,  at 
the  time  of  his  purchase,  actual  notice  of  the 
equities  of  plaintiff's  grantor.  This  Is  a  ques- 
tion of  fact,  to  be  determined  from  the  evi- 
dence. The  evidence  which  It  is  claimed 
shows  that  Flavel  had  actual  notice  of  W,  W. 
Raymond's  outstanding  equity  at  the  time  of 
his  purchase  Is  as  follows,  as  collated  In  the 
brief  of  counsel  for  appellant:  John  B.  Mor- 
ris testifies:  "In  January,  1886,  Capt.  Flavel 
and  McGulre  came  there  [to  Tanzy  Point]. 
•  ♦  •  Captain  asked  me,  'Jack,  do  you 
know  what  my  errand  Is?  and  says,  *I  am 
bargaining  with  Loomls  about  this  place,  but 
he  says  he  would  liave  nothing  to  do  with  it 
till  we  had  fixed  up  things,  because  he  heard 
I  had  a  claim  on  the  place.'  •  •  •  'But,' 
says  I,  'Capt  Flavel,  if  you  purchase  his 
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place,  I  am  very  much  afraid  yon  will  bave 
trouble  with  the  Raymond  folks  some  time 
or  another,'  and  he  didn't  seem  to  take  any 
heed  of  It  at  all.  I  told  him  that  after  I  got 
outside,  under  a  little  willow  tree  near  a 
cabin."  G.  W.  Raymond  testifies:  "Late  In 
18S5  I  heard  that  Loomis  was  offering  to  sell 
the  Raymond  donation  land  claim  to  George 
Flavel.  A  short  time  before  the  deed,  I  went 
to  see  Plavel.  •  •  •  I  told  Capt.  Flavel 
that  Loomis  had  no  rights  there.  It  was 
down  here  on  the  street  by  the  Occidental 
Hotel."  Agabi  he  says:  "I  told  him  [Mc- 
Guire]  not  to  have  anything  to  do  with  It; 
that  Loomis  had  no  rights  there,  that  he  had 
bought  mother's  half,  and  never  paid  for  It, 
and  was  trying  to  steal  the  old  man's  alto- 
gether." Let  it  be  assiuned  that  McGuire 
was  the  agent  of  Flavel,— the  evidence  shows, 
however,  that  he  was  not,— ^nd  let  it  be  fur- 
ther assumed  that  this  conversation  took  place 
shortly  prior  to  the  execution  and  delivery  of 
the  deed  by  Loomis  to  Flavel.  Is  there 
enough  in  all  this  to  charge  Flavel  with  no- 
tice, or  to  superinduce  Inquiry,  without  which 
he  could  not  complete'  the  purchase  with  a 
conscience  void  of  offense?  The  purchaser 
must  have  received  Information  of  facts  tan- 
gible in  their  nature,  and  such  as  are  capable 
of  being  verified  by  reasonable  inquiry.  Vague 
rumors  and  covert  Insinuations  will  not  suf- 
fice. The  reason  Is  that  such  rumors  and 
statements  do  not  furnish  any  positive  In- 
formation, any  tangible  clew,  by  the  aid  of 
which  he  may  commence  and  successfully 
pursue  an  Inquiry,  and  thus  discover  the  real 
truth.  Such  rumors  and  insinuations,  there- 
fore, do  not  bind  the  conscience,  'i  Pom.  Eq. 
H  597,  602;  Wilson  v.  McCullough,  62  Am. 
Dec.  347.  Morris  testifies  that  he  said  to 
Flavel,  "If  you  purchase  this  place  I  am  very 
much  afraid  you  will  have  trouble  with  the 
Raymond  folks  some  time  or  another."  And 
George  Raymond  states,  at  one  time  "I  told 
Capt,  Flavel  that  Loomis  had  no  rights  there," 
and  McGuire,  at  another,  "not  to  have  any- 
thing to  do  with  It;  that  Loomis  had  no 
rights  there,  but  he  had  bought  mother's  half, 
and  never  paid  for  It,  and  was  trying  to  steal 
the  old  man's  altogether."  Now,  at  the  time 
of  the  purchase  by  defendant  It  Is  claimed 
that  Mrs.  Loomis  was  a  trustee  In  regard  to 
the  title,  and  W.  W.  Raymond  the  cestui  que 
trust,  and  that  the  deed  under  which  Mrs. 
I^oomls  held  the  title  was  In  reality  a  mort- 
gage to  secure  a  loon  of  long  standing,  the 
defeasance  resting  In  parol.  What  Is  there 
In  either  of  these  assertions  to  afford  Flavel 
a  clew  to  this  secret  trust?  a*bat  he  might 
have  trouble  with  the  Raymond  folks  was 
possible,  or  might  have  been  even  probable, 
but  It  was  not  made  apparent  what  fact 
would  Induce  the  trouble.  And  the  assertion 
that'  Loomis  had  no  rights  there  was  surely 
not  suggestive  of  a  secret  trust  abiding  In 
Mrs.  Loomis  for  the  benefit  of  Raymond. 
Nor  was  the  assertion  "that  Loomis  had  no 
rights  there,"  coupled  with  the  one  "that  he 


[Loomis]  had  bought  mother's  half,  and  nerer 
paid  for  It,  and  was  trying  to  steal  the  old 
man's  altogether,"  any  more  explicit  as  the 
statement  of  a  fact  which  could  be  laid  hold 
of,  and  which,  when  followed  up,  would  lead 
directly  to  the  discovery  of  this  secret  trust. 
The  language  is  strong  to  assert  that  one  per- 
son Is  trying  to  steal  another's  land,  and  one 
would  Infer  that  an  attempt  was  being  made 
to  commit  a  grievous  fraud.  But  from  such 
an  expression  how  Is  one  going  to  find  out 
of  what  the  fraud  consists?  It  would  be 
fruitless  to  go  to  Loomis,  and  Inquire  of  Mm 
If  he  was  trying  to  steal  the  land,  and  It 
might  well  have  been  assumed  that  George 
Raymond  told  him  all  he  knew  about  it.  So 
that,  taking  the  testimony  In  Its  strongest 
light,  we  find  no  suggestion  of  any  fact  of  a 
tangible  nature  which  bears  any  indication 
whatever  ot  the  existence  of  a  secret  trust 
connected  with  the  deed,  which  was,  In  effect, 
but  a  mortgage  incumbering  the  land  which 
Flavel  was  about  to  buy.  A  court  of  equity 
acts  upon  the  conscience,  and  it  Is  upon  the 
grounds  of  mala  fides  that  a  purchaser  for 
value  is  affected  with  notice  of  a  prior  claim. 
The  notice  must  be  more  than  would  excite 
the  suspicion  of  a  cautious  and  wary  person. 
It  must  be  so  clear  and  tmdonbted,  with  re- 
spect to  the  existence  of  a  prior  riglit,  as  to 
make  it  fraudulent  in  him  afterwards  to  take 
and  hold  the  property.  Hall  v.  Livingston,  H 
Del.  Ch.  348.  This  case  cites  several  others, 
with  facts  very  similar  to  the  case  at  bar. 
It  may  be  remarked,  however,  in  passing,  that 
the  fact  of  these  alleged  warnings  being  giv- 
en by  the  witnesses  Morris  and  George  Ray- 
mond to  Flavel  and  McGuire  is  disputed  by 
the  latter,  or  at  least  to  the  extent  of  materi- 
ally modifying  and  explaining  their  meaning 
and  bearing.  On  the  other  hand,  It  has  been 
proved  beyond  question  that  Flavel  paid 
$9,000  In  cash  for  the  land  and  some  40  heed 
of  cattle,— all  that  the  land  and  cattle  were 
worth;  that  before  completing  the  purchase 
he  took  the  precaution  of  having  the  record 
searched  as  to  the  land,  and  to  procure  the 
advice  of  an  attorney  skilled  In  such  mat- 
ters. He  was  also  careful  to  see  that  a  claim 
of  John  B.  Morris  against  Loomis,  which  It 
was  thought  might  incumber  the  land,  was 
provided  for,  before  he  would  consummate 
the  purchase.  Flavel  found  Loomis  In  full 
possession  of  the  land,  acting  as  owner  there- 
of, and  he  himself  took  possession  directly 
from  Loomis.  In  all  this  we  are  unable  to 
discover  that  Flavel  acted  In  bad  faith  in  any 
particular,  and  the  evidence  fully  warrants 
the  position  that  he  was  a  purchaser  in  good 
faith,  for  value,  and  without  notice  of  the  se- 
cret equities  of  W.  W.  Raymond. 

Two  other  questions  remain  to  be  noticed: 
(1)  As  to  the  "burden  of  proof;  and  (2)  as 
to  "common  reputation."  It  is  asserted  titat, 
"upon  proof  of  the  equitable  title  of  plaintiff, 
a  defendant  who  relies  upon  the  defense  of 
being  an  Innocent  purchaser  In  good  faith 
must  set  up  the  union  of  the  legal  title  with  a 
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superior  egnlty,  arising  from  the  i)ayment  of 
the  money  and  receiving  the  conveyance  with- 
out notice,  and  with  a  clear  conscience."  This 
doctrine  seems  to  be  baaed  upon  good  authori- 
ty. See  Rhodes  v.  McGarry,  19  Or.  222,  23 
Pac.  971,  and  Boone  v.  Chiles,  10  Pet  211. 
But  the  defendant  has  done,  by  bis  answer, 
precisely  what  the  rule  requires,  and  the  evi- 
dence offered  supports  It 

It  is  further  claimed  that  the  court  below 
was  tn  error  in  excluding  evideuL-e  as  to  com- 
mon reputation  of  ownership  of  this  land  at 
and  during  the  time  that  Gen.  Adair  held  the 
deed  thereto.  Tbe  object  of  offering  this 
proof  was  to  charge  Flavel  with  notice.  The 
statute  provides  (section  776,  subd.  12,  Hill's 
Ann.  Laws  Or.)  "that  a  person  is  (presumed 
to  be)  the  owner  of  property  from  exercising 
acts  of  ownership  over  it  or  from  common 
reputation  of  his  ownership."  This  state- 
ment is  an  innovation  upon  the  common  law. 
Prior  thereto  it  was  Incompetent  to  prove 
ownership  by  common  reputation.  Wilson  v. 
Maddock,  5  Or.  480.  It  was  also  held  In  that 
case  that  "by  this  provision  common  repu- 
tation is  placed  on  an  equal  footing  with  po8- 
.sesslon,  as  furnishing  a  presumption  of  own- 
ership." Now,  it  is  contended  for  this  that, 
as  possession  is  notice  of  ownership,  common 
reputation  of  ownership  serves  the  same  pur- 
pose as  to  such  notice.  Whether  this  Is  so 
or  not,  reputation  of  ownership  could  hardly 
have  effect  to  give  notice  to  persons  resid- 
ing without  the  community  in  which  the  land 
was  situated.  It  was  shown  that  Gapt  Fla- 
vel lived  at  Astoria,  then  quite  a  village,  some 
five  or  six  miles  from  tbp  land,  and  by  rea- 
son of  this  fact  he  was  not  likely  to  have  be- 
come cognizant  of  such  reputation,  even  If  It 
was  common  In  the  community  In  which  the 
land  Is  situated.  There  was  no  error  In  ex- 
cluding the  testimony.  The  decree  of  the 
court  below  will  be  affirmed. 


(27  Or.  189) 

STATE  V.  LITTSCHKE. 

(Supreme  Court  of  Oregon.     May  4,  1895.) 

Cbiminal  Law— Former  Jbopakdt— Embezzle- 

MBMT. 

1.  Hill's  Ann.  Laws,  g  1338,  providing  that 
an  acquittal  "on  the  merits"  ia  a  bar  to  a  second 
prosecution,  though  the  indictment  was  defect- 
ive in  form  or  substance,  does  not  render  an  ac- 

aulttal  by  direction  of  the  court,  for  defects  in 
le  indictment,  a  bar. 

2.  A  bailee  appropriating  money  intrusted 
to  him  by  a  thief  is  guilty  of  embezzling  the 
same  from  the  thief. 

3.  In  a  prosecution  for  embezzlement,  evi- 
dence that  the  person  intrusting  the  money  to 
defendant  had  stolen  it,  and  that  the  rightful 
owner  had  demanded  the  same  from  defendant, 
is  admissible  to  show  good  faith  on  defendant's 
part  in  retaining  the  money. 

Appeal  from  circuit  court,  Multnomah  coun- 
ty;  T.  A.  Stephens,  Judge. 

WllUam  Llttschke  was  convicted  of  embez- 
xlement  and  appeals.     Reversed. 

John  M.  Oearin,  for  appellant  J.  J.  Fitz- 
gerald, for  respondent 


BEAN,  G.  J.  This  Is  an  appeal  from  a  Judg- 
ment against  the  defendant  upon  his  convic- 
tion of  the  crime  of  larceny  by  bailee.  The 
Indictment  charges  that  on  August  29,  1893, 
the  defendant  was  in  possession  as  bailee  of 
$525,  the  property  of  Elizabeth  Hess,  and 
while  so  In  possession  embezzled  and  feloni- 
ously converted  the  same  to  his  own  use.  Is- 
sue was  Joined  by  the  plea  of  not  guilty  and 
former  acquittal.  The  latter  defense  is  based 
upon  the  fact  that  defendant  was  placed  on 
trial  before  a  jury  for  the  same  offense  on  an 
Indictment  which  did  not  state  facts  suffi- 
cient to  constitute  a  crime,  and  for  that  rea- 
son, after  the  testimony  for  the  state  was  in, 
the  court  directed  the  Jury,  on  motion  of  the 
defendant,  to  find  him  not  guilty,  and  upon 
the  return  of  the  verdict'  as  directed,  the  court 
further  ordered  the  cause  resubmitted  to  the 
grand  Jury,  who  subsequently  returned  the 
present  indictment  It  Is  conceded  by  the  de- 
fendant that  by  the  weight  of  authority  an 
acquittal  on  an  Indictment  which  is  fatally  de- 
fective wlU  not  support  a  plea  of  former  Jeop- 
ardy, but  the  contention  of  his  counsel  is  that 
this  rule  has  been  changed  by  section  1338, 
Hill's  Ann.  Laws,  which  provides  that  when  a 
defendant  is  acquitted  on  the  merits  be  is  to 
be  deemed  acquitted  of  the  same  crime,  not- 
withstanding a  defect  in  form  or  substance 
In  the  indictment  on  which  he  was  acquitted. 
This  section  only  changes  the  rule  so  that 
when  a  criminal  trial  proceeds  to  verdict  on 
the  merits,  and  the  defendant  is  acquitted,  be 
may  plead  such  acquittal  in  bar  of  a  further 
prosecution  for  the  same  offense,  although  the 
Indictment  on  which  he  was  tried  may  have 
been  defective  either  in  form  or  substance. 
But  the  record  here  shows  affirmatively  that 
the  defendant  was  not  acquitted  on  the  mer- 
its, nor  was  the  question  of  his  guilt  or  inno- 
cence submitted  to  the  Jury  as  a  question  of 
fact,  but  the  verdict  was  directed  by  the  court 
for  the  reason  that  the  Indictment  did  not 
state  facts  sufficient  to  constitute  a  crime;  and 
hence  the  case  does  not  come  within  the  sec- 
tion referred  to,  and  there  was  no  error  in 
charging  the  Jury  that  upon  a  plea  of  former 
acquittal  their  verdict  must  be  for  the  state. 

The  other  assignment  of  error  is  directed  tu 
the  refusal  of  the  trial  court  to  permit  the  de- 
fendant to  show  that  the  money  which  he  Is 
accused  of  embezzling  did  not  belong  to  Eliza- 
beth Hess,  but  had  been  stolen  by  her  from 
one  Theodore  Liebe;  that  Llebe  had  demand- 
ed of  him  the  possession  thereof,  and  ordered 
and  directed  him  not  to  pay  it  over  to  Mrs. 
Hess,  and  at  the  same  time  notified  him  that 
if  he  did  he  would  be  held  responsible  there- 
for. It  does  not  appear  from  the  indictment, 
nor  very  clearly  from  the  bill  of  exceptions, 
that  the  defendant  was  the  liailee  of  Mrs. 
Hess.  But  from  the  nature  of  the  questions 
propounded  to  the  witnesses  by  defendant's 
counsel,  and  the  rulings  of  the  court  thereon, 
we  assume  that  Mrs.  Hess,  while  In  posses- 
sion of  the  money,  delivered  It  to  the  defend- 
ant as  her  bailee,  and  that  the  evidence  of- 
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fered  was  excluded  on  the  theory  that  her 
possession  was  sufficient  to  support  the  alle- 
gation of  ownership  In  the  Indictment  If 
this  assumption  is  correct,  and  the  defendant, 
after  having  received  the  money  from  Mrs. 
Bess,  as  her  bailee,  feloniously,  and  with  in- 
tent to  steal,  converted  It  to  his  own  use,  it 
would  be  immaterial  whether  Mrs.  Hess  had 
stolen  the  money  or  not,  because,  as  said  by 
Chief  Justice  Nelson,  "possession  of  property 
In  the  thief  is  sufficient  to  muke  it  the  subject 
of  larceny;  and  the  title  may  be  laid  either 
in- the  owner  or  the  thief.  Thus,  If  A.  steal 
goods  from  B.,  and  O.  afterwards  steal  the 
same  goods  from  A.,  C.  is  a  felon  both  as  to 
A.  and  B."  Ward  v.  People,  3  Hill,  398,  and 
affirmed  in  6  Hill,  144;  2  Bish.  New  Cr.  Law, 
«  789;  1  Whart.  Cr.  Law  (9th  Ed.)  §  945.  But 
notwithstanding  this  rule  the  evidence  was 
clearly  competent  on  the  qnestion  as  to  wheth- 
er the  money  was  in  fact  feloniously  converted 
by  the  defendant  to  his  own  use,  with  an  in- 
tent to  steal  it  A  felonious  Intent  is  an  es- 
sential ingredient  of  the  crime  charged  in  the 
Indictment,  and  is  always  a  question  for  the 
Jury.  Without  a  felonious  and  criminal  In- 
tent on  the  part  of  the  defendant  there  could 
have  been  no  crime,  although  there  may  have 
been  a  breach  of  trust  and  although  Liebe's 
claim  to  the  money  may  constitute  no  de- 
fense In  a  civil  action  by  Mrs.  Hess  to  recover 
possession,  because  of  the  rule  that  a  bailee 
cannot  dispute  the  title  of  his  bailor.  But  this 
is  a  criminal  prosecution,  and  the  conversion 
by  the  defendant  must  not  only  have  been  a 
tortious  act,  but  it  must  have  been  with  a 
felonious  intention;  and  this,  as  we  have  al- 
ready said,  was  a  question  of  fact  for  the  Jury, 
under  all  the  circumstances  of  the  case.  If  he 
was  the  bailee  of  Mrs.  Hess,  and  In  good 
faith  retains  possession  of  the  money,  and  re- 
fused to  pay  it  over  to  her  because  of  Liebe's 
claim  and  demand,  but  with  no  intention  of 
converting  it  to  his  own  use,  he  cannot  be  con- 
victed of  the  crime  charged  In  the  indictment, 
because  In  such  case  there  would  be  an  entire 
absence  of  the  felonious  or  criminal  Intent 
which  is  an  essential  ingredient  of  the  crime. 
For  this  reason  we  think  the  evidence  was 
competent  and  the  Judgment  must  be  re- 
versed, and  a  new  trial  ordered. 


(27  Or.  206) 

KERN  T.  A.  P.  HOTALING  CO. 

(Supreme  Court  of  Oregon.    April  29,  1893.) 

Release  of  Mortoaob  —  Takino  New  Moktoaoe 

— MiSTAKB  AS  to  INTBRTE.SINO   EQUITIES— Rb- 
IN8TATEHENT  OP  FoRMEK  MORTOAOE. 

Plaintiff  made  a  deed  of  land,  taking 
notes  secured  by  mortKRse  for  part  of  the  price, 
both  instruments  being  placed  in  escrow,  and 
not  delivered  and  recorded  for  seven  weeks. 
Two  days  before  the  recording  the  purchaser 
made  a  deed  to  defendant  to  secure  a  loan. 
After  the  purchase-money  notes  were  due,  plain- 
tiff placed  them  with  a  brokerage  firm  to  collect 
or  to  renew,  and  the  latter  subsequently  took  a 
new  note  from  the  purchaser  for  the  full  amount 
due,  running  at  s  higher  rate  of  interest  than 


the  previous  notes,  and  made  payable  to  one  of 
the  brokerage  firm  as  agent  for  plaintiff,  and 
this,  with  a  mortgage  on  the  same  land  to  secure 
it.  was  the  next  day  transferred  to  plaintiff. 
The  brokers  who  took  the  new  note  obtained  an 
abstract  of  the  title  of  the  land  subsequent  to 
the  old  mortgtige,  and  this  showed  a  clear  title, 
the  abstractor  having  overlooked  the  deed  to  de- 
fendant. Relying  on  this  abstract,  and  in  ig- 
norance of  defendant's  deed,  plaintiff  canceled 
bis  original  mortgage.  Held  tliat  the  mortgage 
having  been  discharged  by  mistake  without  neg- 
ligence, and  without  affecting  defendant's  rights, 
the  lien  created  by  it  should  be  restored. 

Appeal  from  circuit  court,  Multnomah  coun- 
ty;  L.  B.  Stearns,  Judge. 

Action  by  J.  W.  Kern  against  the  A.  P. 
Hotaling  Company  to  have  the  cancellatloQ 
of  a  mortgage  set  aside,  to  have  same  rein- 
stated and  foreclosed  and  declared  a  prior 
Hen  to  that  of  defendant.  From  a  decree  in 
accordance  with  the  prayer,  defendant  ap- 
peals.    Affirmed. 

Joseph  Simon,  for  appellant  3.  B.  Cleland, 
for  respondent 

WOLVERTON,  J.  This  case  arises  out  of 
the  following  state  of  facts:  During  the 
summer  of  1890  the  plaintiff  negotiated  with 
the  defendant  Frank  Sperling,  who  was  then 
the  agent  of  the  New  York  Life  Insurance 
Company,  for  insurance  on  his  life  to  the 
amount  of  $50,000.  Plaintiff  at  the  same 
time  sold  to  Sperling  block  18  in  Waverly 
tract.  In  Multnomah  county,  In  consideration 
of  the  first  payment  of  premium  on  said  in- 
surance, amounting  to  $2,605,  and  a  sum  ad- 
ditional thereto  of  $3,835.  On  September  13, 
1890,  plaintiff  executed  and  acknowledged  a 
deed  to  Sperling  to 'said  block  18,  and  three 
days  thereafter  Sperling  executed  and  ac- 
knowledged  a  mortgage  to  plaintiff  upon  the 
same  property  to  secure  the  payment  of  said 
sum  of  $3,835.  Two  notes  were  given  for 
the  amount  bearing  date  as  of  June  24,  1890, 
—one  for  the  sum  of  $2,665,  payable  In  one 
year,  and  the  other  for  $1,170,  In  two  years 
from  date,— both  bearing.  Interest  at  8  per 
cent  per  annum,  and  copies  thereof  Incorpo- 
rated In  the  mortgage.  It  being  necessary  to 
procure  the  insurance  policy  from  New  York 
before  the  negotiations  could  be  finally  closed, 
the  deed,  mortgage,  and  notes  were  deposited 
with  Charles  Hlrschtel  and  Thomas  Connell 
In  escrow  to  be  held  by  them  until  the  policy 
could  be  obtained.  Oa  October  30,  1890,  the 
policy  having  In  the  meantime  been  secured, 
the  papers  were  delivered  to  the  respective 
parties  entitled  thereto,  and  the  deed  and 
mortgage  duly  recorded  in  the  office  of  the 
recorder  of  conveyances  for  Multnomah  coun- 
ty. The  reason  for  dating  the  notes  as  of 
June  24,  1890,  was  that  the  first  payment  of 
premium  was  made  payable  on  that  date,  and 
additional  premiums  were  payable  annually 
thereafter.  On  October  28,  1890,  the  defend- 
ant the  A.  P.  Hotaling  Company,  loaned  to 
Sperling  $5,000  payable  one  day  after  date, 
and  took  as  security  therefor  a  deed  of  gen- 
eral warranty  from  Sporting  to  the  same  prop- 
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erty.  This  deed  was  recorded  May  16,  1892. 
Plaintiff  collected  two  years'  Interest  on  Sper- 
ling's notes,  but,  being  nnable  to  make  far- 
ther collection,  took  the  notes  to  I^ent  &  Mc- 
Grew,  real-estate  agents  and  brokers,  some 
time  prior  to  May  22,  1893,  and  Instructed 
them  to  collect  what  they  could,  and.  If  they 
could  not  collect  the  principal,  to  get  the  in- 
terest and  taxes,  and  to  renew  the  notes,  giv- 
ing an  extension  of  one  year,  with  Interest 
payable  quarterly  at  the  rate  of  10  per  cent, 
per  annum.  In  obedience  to  this  Instruction, 
Lent  &  McGrew  collected  the  interest  and 
taxes  to  May  22, 1893,  and  upon  that  day  pro- 
cured a  new  note  from  Sperling  for  the  full 
amount  of  the  principal,  aggregating  $3,850, 
payable  to  T.  S.  McDanlel,  a  member  of  their 
firm,  in  one  year,  with  interest  at  10  per  cent, 
per  annum,  payable  quarterly  as  Instcucted. 
To  secure  the  payment  of  this  note,  Sperling 
and  wife  gave  McDanlel  a  mortgage  upon 
said  block  18.  On  the  same  day  or  the  next 
the  note  and  mortgage  were  Indorsed  "with- 
oat  recourse**  to  plaintiff  by  McDanlel,  and 
on  May  23,  1893,  plaintiff  caused  the  mort- 
gage to  be  recorded.  On  May  27,  1893,  plain- 
tiff canceled  of  record  Sperling's  said  mort- 
gage of  September  16,  1890.  The  note  and 
'mortgage  were  executed  to  McDanlel,  instead 
of  plaintiff,  as  a  matter  of  convenience  In 
transacting  the  business  in  hand,  and  Mc- 
Danld  never  had  any  pecuniary  or  other  In- 
terest therein.  Before  taking  the  new  note, 
Lent  &  McGrew  required  Sperling  to  furnish 
them  with  an  abstract  of  title  to  the  premises 
subsequent  to  the  date  of  the  old  mortgage. 
This  Sperling  did,  showing  a  clear  titie,  with 
the  exception  of  some  taxes.  The  abstractor 
having  overlooked  the  deed  to  the  A.  P.  Ho- 
tallng  Company,  and  relying  upon  this  ab- 
stract, the  new  mortgage  was  accepted  and 
recorded,  and  the  old  one  canceled,  in  igno- 
rance of  the  A.  P.  Hotaling  Company's  deed. 
Early  In  June,  1893,  plaintiff  discovered  the 
condition  of  the  record,  and,  after  vainly  en- 
deavoring for  some  time  to  obtain  a  settle- 
ment, on  Jane  22d  brought  this  suit  to  have 
the  cancellatiMi  of  the  old  mortgage  set  aside 
and  revoked  upop  the  ground  that  it  was 
made  through  inadvertence  and  mistake;  also 
to  have  said  old  mortgage  reinstated,  and  the 
same  foreclosed,  and  declared  a  prior  and  su- 
perior lien  to  that  of  defendant,  the  A.  P. 
Hotaling  Company.  The  decree  of  the  court 
below  being  in  accordance  with  the  prayer 
of  the  complaint,  the  A.  P.  Hotaling  Company 
appeals. 

There  Is  no  essential  dispute  as  to  the 
facts  in  the  case,  and  the  only  question  is 
as  to  whether,  under  this  statement,  the 
plaintiff  is  entitied  to  the  relief  demanded. 
"When  a  new  mortgage  is  substituted  In  ig- 
norance of  an  intervening  lien,  the  mort- 
gage released  through  mistake  may  be  re- 
stored In  equity,  and  given  its  original  pri- 
ority as  a  Hen."  Jones,  Mortg.  i  971.  This 
Is  the  doctrine  of  many  cases.  In  Young  v. 
Shaner  (Iowa)  85  If.  W.  629,  the  defendants 


John  H.  Shauer  and  Sarah  B.  Sbauer  were 
the  owners  In  common  of  a  parcel  of  land 
which  they  mortgaged  to  Toung  to  secure 
the  payment  of  1400  money  borrowed. 
Thereafter  WItmer  Bios,  recovered  Judg- 
ment against  John  H.  Shauer,  who  ^ubse- 
quentiy  conveyed  his  Interest  to  Sarah  B. 
The  latter  then  applied  to  Young  for  an  addi- 
tional loan  of  $200,  and  to  secure  time  on 
the  old  loan  of  $400  executed  her  note  for 
$600,  and  to  secure  the  same  executed  a 
new  mortgage  upon  the  premises,  which 
Young  accepted,  and  canceled  the  old  mort- 
gage, in-  Ignorance  of  the  WItmer  Bros. 
Judgment  The  court  held  that  the  new 
mortgage,  to  the  amount  of  the  old,  was  to 
be  regarded  as  a  mere  renewal,  and  that 
Young  was  entlUed  to  have  such  amount  de- 
clared as  a  lien  superior  to  the  WItmer 
Bros.  Judgment;  citing  Bruse  v.  Nelson,  35 
Iowa,  157,  as  in  point,  and  as  decisive  of  the 
case.  The  holding  of  the  latter  case  Is,  In 
effect,  that  If  A.,  holding  a  mortgage  on  the 
premises  of  C,  In  ignorance  of  a  mortgage 
subsequently  executed  by  O.  thereon  re- 
lease his  mortgage,  and  take  a  new  one, 
equity  wlU,  as  against  C.  or  his  assignee 
with  notice,  restore  the  lien  of  the  first 
mortgage.  In  this  case  an  additional  loan 
of  $131  was  obtained,  but  the  court  declar- 
ed the  lien  to  be  superior  to  the  extent  of 
the  original  indebtedness  to  the  mortgage 
subsequently  executed.  Gelb  v.  Reynolds, 
35  Minn.  331,  28  N.  W.  923,  was  a  case 
where  In  plaintiff  brought  suit  as  admin- 
istrator of  Dietrich  Thole,  deceased,  to  fore- 
close a  certain  mortgage,  and  to  have  it 
declared  a  lien  superior  to  the  Uen  of  de- 
fendants. It  appears  that  on  May  5,  1877, 
Dlellng  and  wife  executed  to  Thole  a  mort- 
gage on  certain  premises  to  secure  the  pay- 
ment of  $2,000  In  accordance  with  the  con- 
ditions of  a  promissory  note  payable  three 
years  after  date,  bearing  10  per  cent  inter- 
est The  mortgage  was  recorded  July  9, 
1877.  On  May  6,  1881,  the  debt  not  hav- 
ing been  paid,  Dlellng  executed  a  new  note 
to  Thole  in  renewal  of  the  old  loan  for  the 
same  amount  payable  three  years  after 
date,  with  8  per  cent  Interest  for  two  years 
and  7  per  cent,  for  the  third,  and  executed 
a  new  mortgage  to  secure  the  same.  The 
old  note  and  mortgage  were  surrendered  tc 
Dlellng,  but  the  new  mortgage  was  not  re- 
corded by  Thole  until  December  21,  1881, 
nor  was  the  old  mortgage  satisfied  until 
that  date.  On  September  8,  1881,  Dleling 
borrowed  of  Reynolds  $2,000,  and  also  of 
BenJ.  v.  Quackenbush  $1,100,  through  one 
Livingston  Quackenbush,  who  was  their 
agent,  and  executed  a  mortgage  to  each 
of  said  parties  to  secure  their  respective 
loans,  which  were  recorded  September  20, 
1881.  At  the  time  of  obtaining  these  loans, 
Dieling  exhibited  to  the  agent  the  first  note 
and  mortgage  to  Thole,  and  told  blm  that 
the  mortgage  note  and  debt  had  been  paid, 
and  the  agent,  relying  upon  the  statement. 


Digitized  by 


Google 


170 


PACIFIC  RKPORTBR,  Vol.  40. 


(Or. 


made  the  loans.  Presumptively,  Thole  had 
no  notice  of  the  execution  and  record  of 
these  mortgages  when  he  canceled  the  old 
mortgage  of  record.  The  court  say:  "They 
[Reynolds  and  Quackenbush]  acquired  their 
rights  before  the  discharge  of  the  record  of 
the  Thole  mortgage,  and  not  upon  the  faith 
of  that  discharge.  They  are  not,  therefore. 
In  position  to  Insist  that  they  are  injured 
by  annulling  that  discharge.  When  a  prior 
mortgage  has  been,  by  fraud  or  mistalie, 
discharged  of  record,  a  sutwequent  mort- 
gagee, who  became  such  anterior  to  such 
discharge,  cannot  claim  to  be  injured  by 
setting  aside  the  release  and  restoring  the 
mortgagee  to  his  rights.  •  •  •  It  Is  a 
familiar  rule  that  if  a  holder  of  a  mort- 
gage take  a  new  mortgage  as  a  substitute 
for  a  former  one,  and  cancel  and  release 
the  latter  in  Ignorance  of  the  existence  of 
an  intervening  Hen  upon  the  mortgpaged 
premises,  equity  will,  in  the  absence  of 
some  special  disqualifying  fact,  restore  the 
lien  of  the  first  mortgage,  and  give  it  its 
original  priority.  •  •  •  The  fact  that 
the  mortgage  was  released  In  ignorance  of 
the  existence  of  the  Intervening  lien  Is 
deemed  such  a  mistake  of  fact  as  to  entitle 
the  party  to  relief,  and  this  although  such 
Intervening  lien  was  of  record  at  the  time." 
It  was  accordingly  held  that  Thole's  mort- 
gage was  a  superior  lien  to  those  of  Reyn- 
olds and  Quackenbush.  In  support  of  this 
doctrine,  see,  also,  Robinson  v.  Sampson, 
23  Me.  388;  Cobb  v.  Dyer,  69  Me.  494; 
Barnes  v.  Mott,  04  N.  Y.  397;  Hutchinson 
V.  Swartsweller,  31  N.  J.  Eq.  205;  West's 
Appeal,  88  Pa.  St.  341;  French  v.  De  Bow, 
38  Mich.  709;  Stimpson  v.  Pease,  63  Iowa, 
572,  5  N.  W.  760;  Jones,  Mortg.  i  966,  971. 
It  Is  clearly  dedudble  fronr  these  authori- 
ties that  the  fact  of  the  new  note  executed 
for  the  aggregate  amount  of  the  two  former 
notes  bearing  interest  at  an  increased  rate, 
and  the  further  fact  that  the  note  and  mort- 
gage were  made  payable  to  McDaniel,  in- 
stead of  Kern,  could  have  no  significance 
where  it  is  manifest  that  it  was  the  inten- 
tion of  the  parties  that  the  new  note  and 
mortgage  should  operate  as  a  continuance 
of  the  old  indebtedness,  and  not  as  a  pay- 
ment or  discharge  thereof.  In  Pearce  v. 
Buell,  22  Or.  33,  29  Pac.  78,  a  case  In  point, 
Bean,  J.,  says:  "In  such  a  case  a  court  of 
equity  will  look  through  the  form  to  the 
substance,  and  keep  alive  the  original  se- 
curity. If  it  can  be  done  without  injury  to 
third  parties.  No  rule  Is  better  settled  than 
if  the  holder  of  a  mortgage  take  a  new 
mortgage  as  a  substitute  for  a  former  one, 
and  cancel  and  release  the  latter  In  igno- 
rance of  the  existence  of  an  intei'vening 
Hen  upon  the  mortgaged  premises,  although 
such  Hen  be  of  record,  equity  will,  In  the 
absence  of  the  intervening  rights  of  third 
parties,  restore  the  Hen  of  the  first  mort- 
gage and  give  It  Its  original  priority."  It 
Is  also  settled  that  the  acceptance  of  a  note 


Is  not  payment  of  an  account,  nor  Is  the 
acceptance  of  one  note  In  renewal  of  an- 
other payment  thereof,  unless  It  Is  so  ex- 
pressly agreed  between  the  parties.  Black 
V.  Sippy,  15  Or.  576,  16  Pac.  418.  See,  also, 
Geib  V.  Reynolds,  supra.  And  nothing 
short  of  actual  payment  of  the  debt  or  an 
express  release  will  operate  to  discharge 
the  mortgage.  Pearce  v.  Bueil,  supra; 
Jones,  Mortg.  §  924.  That  plaintiff  cancel- 
ed his  old  mortgage  by  mistake,  and  In  ig- 
norance of  the  A.  P.  Hotallng  Company's 
deed,  there  is  no  doubt  Nor  was  he  guilty 
of  negligence  in  any  degree  In  not  discov- 
ering It  of  record,  as  he  required  an  ab- 
stract of  the  record  before  he  would  con- 
sent to  the  renewal  and  a  postponement 
of  the  time  of  payment.  The  abstract 
showing  the  record  clear,  Lent  &  McGrew, 
the  agents  of  plaintiff,  renewed  the  note 
and  mortgage,  granting  an  extension  of 
time  of  payment,  through  the  Instrumentali- 
ty of  McDaniel,  one  of  their  firm.  There 
was  no  agreement  or  understanding  that 
the  new  note  and  mortgage  should  be  ac- 
cepted In  i>ayment  of  or  In  discharge  of  the 
old  notes,  nor  was  it  so  intended  or  undei> 
stood  by  the  parties,  and  consequently  there 
was  no  payment  or  discharge  of  the  old* 
Indebtedness.  The  deed  under  which  the 
rights  of  the  defendant,  the  A.  P.  Hotallng 
Company,  accrued  was  executed  October 
28,  1890,  two  days  prior  to  the  recording  of 
plalntUTs  old  mortgage.  Indeed,  Kern's 
deed  to  Sperling  had  not  been  delivered  or 
recorded  at  the  time,  and  hence  he  had  no 
Interest  which  he  could  then  convey  or 
mortgage,  and  the  company's  deed  could 
only  take  effect  upon  an  after-acquired  ti- 
tle. Plaintiff  had  no  knowledge  of  the  Ho- 
tallng Company's  equity  when  he  delivered 
the  deed  to  Sperling,  and  he  accepted  the 
mortgage  In  return  In  good  faith  for  value. 
This  is  not  disputed.  Sperling's  title  being 
thus  incumbered  with  plalntlfTs  mortgage, 
the  A.  P.  Hotaling  Company  therefore  ac- 
quired Its  equity  subject  to  such  incum- 
brance. This  being  the  condition  of  the 
company's  Hen  prior  to  the  execution  of  the 
new  mortgage  and  the  cancellation  of  the 
old.  It  has  acquired  no  new  rights  by  rea- 
son of  the  fact  that  the  old  mortgage  was, 
through  mistake  and  in  Ignorance  of  Its 
equity,  canceled  of  record,  nor  in  reliance 
upon  such  cancellation.  The  maxim  that 
where  the  equities  are  equal  the  law  wUl 
prevaU  can  have  no  application  because 
the  equities  are  unequal  by  reason  of  the 
fact  that  the  plaintiff  possesses  a  prior  and 
superior  equity.  A  Hen  discharged  by  mis- 
take Is  in  contemplation  of  equity  still  In 
existence.  French  v.  De  Bow,  supra.  And 
the  A.  P.  Hotallng  Company  has  acquired 
no  additional  equity  in  rdlance  upon  the 
mistake  of  plaintiff.  Hence  plaintiff's  su- 
perior equity  will  prevail. 

It  was  also  contended  by  appellant  that 
the  equities  of  plaintiff  and  the  A.  P.  Ho- 
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tallog  Company  were  acquired  concurrent- 
ly, and  that,  such  being  the  case,  the  land 
should  be  adjudged  as  a  common  fund  for 
the  Indemnity  of  both  parties,  under  the  au- 
thority of  Fleschner  v.  Sumpter,  12  Or.  166, 
6  Pac.  50a  While,  in  a  sense,  the  equi- 
ties of  these  parties  became  effective  at  the 
same  time,  simply  because  of  the  peculiar 
circumstances  under  which  the  respective 
deeds  and  the  mortgage  were  delivered, 
yet  we  have  seen  that  the  plaintiff  took  a 
superior  equity,  which  has  not  been  'sur- 
rendered or  Impaired  through  bis  mistake 
or  inadvertence,  and,  no  disadvantage  ac- 
cruing to  the  company  through  such  mis- 
talce,  there  was  no  error  in  granting  the  re- 
lief demanded  by  plaintiff,  and  the  decree 
of  the  court  below  will  therefore  be  af- 
firmed. 


(1$  Mont.  14t) 

PBARSON  T.  HARPER. 
(Supreme  Court  of  Montana.    May  6, 1885.) 

Retie'w  on  Appeal. 
A  verdict  will  not  be  disturbed  on  ap- 
peal where  there  was  jsnbstantial  conflict  in  the 
evidence. 

Appeal  from  district  court.  Silver  Bow 
county;  J.  J.  McHatton,  Judge. 

Action  by  H.  6.  Pearson  against  Joseph  H. 
Harper  for  services  rendered.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 


Corbett  &  Wellcome,  for  appellant 
Hamilton,  for  respondent 


L.  J. 


DE  WITT,  J.  This  is  an  action  for  ^.50, 
as  compensation  for  services  alleged  to  have 
been  rendered  by  plaintiff  to  defendant 
The  suit  was  commenced  in  a  Justice's  court 
where  there  was  a  verdict  for  plaintiff  for 
the  full  amount  claimed.  On  appeal  to  the 
district  court  there  was  also  a  verdict  for 
plaintiff  for  the  same  amount  Defendant 
appeals  to  this  court  He  assigns  that  the 
verdict  was  against  the  evidence.  Defend- 
ant was  city  engineer  of  the  city  of  Butte. 
Plaintiff  worked  during  the  months  of  May, 
.Tune,  July,  and  August  There  was  a  dis- 
pute in  the  testimony  as  to  whether  the 
plaintiff  was  working  for  defendant  or  the 
city  of  Butte.  The  city  council  directed  that 
one  of  the  city  engineer's  assistants  be  laid 
off  on  September  1st.  Plaintiff  testified  that 
h'e  worked  during  the  first  week  In  Septem- 
ber In  the  place  of  another  of  the  engineer's 
assistants,  and  that  for  this  work  be  was 
paid  by  that  assistant.  He  testified  that  he 
worked  personally  for  Mr.  Harper  during  the 
balance  of  the  month.  Indeed,  his  testi- 
mony was  that  he  was  always  working  for 
Mr.  Harper  personally.  This  action  is  for 
his  services  alleged  to  be  rendered  during 
the  last  three  weeks  in  September,  for  which 
he  was  not  paid.  The  defendant's  conten- 
tion was  that  plaintiff  was  in  the  employ  of 
the  city  only,  while  plaintiff  contended  that 


he  was  in  the  employ  of  Mr.  Harper  at  all 
times,  and  that  he  continued  his  services 
during  the  last  three  weeks  of  September 
for  Mr.  Harper,  and  was  not  notified  by  him 
to  quit  We  have  read  all  of  the  testimony 
of  the  case,  and,  while  we  are  not  satis- 
fied that  we  should  have  found  as  did  the 
Jury,  still  there  was  a  substantial  conflict 
in  the  testimony,  and  sufficient  evidence  for 
the  plaintiff  to  forbid  our  setting  aside  a 
verdict  twice  found  by  a  Jury,  and  affirmed 
by  the  district  court  when  it  denied  the  mo- 
tion for  a  new  trial.  The  Judgment  is  af- 
firmed. 

PBMBEBTON,  C.  J.,  and  HUNT,  J.,  con- 
cur. 


ae  Mont  108) 
HOPKINS  V.  CITY  OP  BUTTE.    , 
(Supreme  Court  of  Montana.    April  29,  1895.) 
Recovery  or  Taxes  Paid— Durbsb. 

1.  Taxes  under  a  special  assessment  paid, 
under  protest  and  an  expressed  intention  to  sue 
to  recover  it  back,  before  the  penalty  for  non- 
payment became  due,  there  being  no  actual 
seizure  or  immediate  danger  of  actual  seizure  of 
the  property,  cannot  be  recovered  back  In  an  ac- 
tion of  assumpsit  on  the  ground  that  the  pay- 
ment was  compulsory. 

2.  One  who  pays  taxes,  under  protest  under 
a  special  assessment  for  sewers,  where  the  as- 
sessment was  not  set  aside,  and  the  sewers  were 
built  and  the  general  power  of  the  city  to  make 
BQch  assessment  under  valid  ordinances  was  not 
disputed,  cannot  recover  them  back. 

Appeal  from  district  court  Sliver  Bow  coun- 
ty; J.  J.  McHatton,  Judge. 

Action  by  Olivia  W.  Hopkins  against  the 
city  of  Butte  to  recover  taxes  paid.  From  a 
Judgment  for  defendant,  plaintiff  appeals.  Af- 
firmed. 

Plaintiff  sues  to  recover  from  the  defendant 
$1,028.50,  paid  July  28,  1891,  by  her  to  the 
defendant  on  a  special  assessment  for  sewer 
tax.  Appellant  in  her  complaint  sets  up 
that  when  she  paid  the  tax,  she  protested 
against  the  payment  and  claimed  that  tbe  tax 
was  illegally  levied  and  void,  and  that  the 
payment  thereof  was  compulsory.  She  pleads 
that  no  resolution  or  ordinance  of  the  city 
council  was  ever  passed  authorizing  tbe  build- 
ing of  the  sewers  for  which  the  property  was 
assessed,  and  that  the  special  assessment  was 
Illegal  and  void,  in  that  the  city  of  Butte  does 
not  possess  the ,  power  and  authority  to  levy 
any  special  assessment  for  sewer  tax  upon 
any  property,  for  the  reason  that  the  city 
has  never  established,  by  ordinance  or  other- 
wise, any  general  system  of  city  sewerage, 
or  any  sewerage  districts  in  said  city,  or  any 
portion  thereof,  which  It  is  required  to  do  be- 
fore it  can  levy  and  collect  any  special  assess- 
ment for  sewer  purposes;  and  that  if  she  had 
not  paid  the  said  tax,  the  pretended  assess- 
ment would  have  been  cwtlfled  by  the  city 
clerk  to  the  county  clerk,  who  would  bav6 
added  a  penalty,  and  the  county  treasurer 
would  have  sold  the  land  upon  which  the  tax 
was  claimed  to  be  a  Hen,  and,  in  order  to  pre- 
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Tent  these  things,  she  paid  the  money.  The 
answer  denies  that  there  was  any  compulBOiy 
payment,  as  alleged,  and  avers  proceedings 
bad  by  the  city  council  of  Butte,  ordering 
the  confitmctlon  of  the  sewMS  for  which  the 
special  assessment  was  levied,  and  sets  up 
that  the  city  of  Butte  has  the  authority  to 
levy  BUCb  special  assessments;  denies  that 
the  property  of  the  plaintiff  would  have  been 
sold,  as  alleged,  but  avers  that  plalntiCt  paid 
the  tax  before  the  same  bad  been  advertised 
as  delinquent,  and  that  it  was  paid  without 
fear  or  compulsion.  There  was  a  trial  to 
the  court.  The  plaintiff  introduced  the  spe- 
cial assessment  notice  Informing  her  that 
there  was  due  from  her  to  the  city  of  Butte 
$1,028.50  on  a  special  tax,  in  accordance  with 
the  resolution  passed  by  the  city  council  on 
the  1st  day  of  July,  1891,  and  that,  unless 
the  tax  was  paid  within  the  time  provided, 
5  per  cent,  thereof  would  be  added  thereto 
as  a  penalty  for  delinquency.  The  plaintiff 
testified  that  when  she  paid  the  money  to  the 
city  treasurer  she  objected  to  the  payment,  and 
said  that  she  should  pay  It  under  protest,  and 
would  further  protest  the  matter  afterwards; 
that  she  wanted  to  get  away  from  the  city, 
and  was  advised  to  pay  it  under  protest,  but 
that  at  that  time  she  did  not  have  time  to 
attend  to  the  protest  of  the  matter.  The  mon- 
ey was  paid  before  the  penalty  became  due; 
tiutt  is,  before  August  1st.  "The  treasurer 
did  not  tell  me  that  my  property  was  seized, 
or  in  his  possession,  at  that  time.  It  was  not 
advertised  for  sale.  I  do  not  Imow  that  he 
said  he  would  sell  the  property.  I  paid  the 
tax  according  to  the  notice  I  received  about 
the  penalty,  and  I  paid  It  under  protest.  Mr. 
Jacobs  accepted  the  money  under  protest.  He 
made  no  threats.  Tbece  were  sewers  built  in 
front  of  my  property."  Plaintiff  Introduced 
an  ordinance  of  the  city  of  Butte  for  the  es- 
tablishment and  maintenance  of  a  sewer  sys- 
tem In  Butte  City.  By  this  ordinance  the 
city  was  divided  Into  three  sewer  districts, 
and  authority  to  construct  sewers  is  express- 
ly assumed,  and  the  real  estate  to  be  benefit- 
ed by  the  sewers  is  to  be  assessed  for  the  pur- 
pose of  paying  for  said  sewers.  The  method 
by  which  the  assessment  shall  be  made  is  set 
forth  in  the  ordinance,  and  the  payment  of 
the  special  tax,  if  not  made  before  August 
1st  after  the  levy,  shall  be  enforced  by 
certifying  the  resolution  of  the  city  council 
to  the  county  clerk  of  Sllvfer  Bow  county, 
with  the  certificate  of  the  city  treasurer  at- 
tached, showing  what  taxes  thereby  levied 
remained  unpaid;  and  the  county  clerk  shall 
put  the  same,  with  5  per  cent  additional,  up- 
on the  tax  roll.  In  addition  to  and  as  part  of 
ail  other  city  taxes  to  be  collected,  and  to  be 
paid  to  the  city  treasurer  in  the  same  man- 
ner as  other  tax  money  received  by  said 
county  treasurer  for  the  benefit  of  said  city. 
At  the  conclusion  of  plaintiff's  testimony,  a 
motion  for  nonsuit  was  made,  upon  two 
grounds:  First,  that  the  evidence  shows  that 
the  payment  of  the  tax  was  voluntary,  and 


not  under  protest,  mistake,  or  threat;  sec- 
ond, that  the  claim,  account,  or  demand  had 
never  been  presented  to,  and  added  and  al- 
lowed, or  disallowed,  by  the  city  council  of 
Butte,  as  required  by  law. .  The  court  sustain- 
ed this  motion,  and  from  the  order  sustaining 
the  motion,  and  the  Judgment  in  favor  of  de- 
fendant, the  plaintiff  appeals. 

Corbett  &  Wellcome,  for  appellant  John 
W.  Cotter,  for  respondent 

HUNT,  J.  (after  stating  the  facts).  Several 
points  are  raised  by  the  defendant's  motion 
for  a  nonsuit,  but  we  prefer  to  confine  our 
opinion  to  a  single  question  presented,— 
whether  an  action  of  assumpsit  can  be  main- 
talned  to  recover  money  paid  for  taxes  upon 
a  special  tax  assessment,  where  such  pay- 
ment has  beeil  made  before  the  penalty  for 
nonpayment  is  assessed  or  due,  but  where 
one  who  has  made  such  payment  notified  the 
treasurer  of  the  city,  at  the  time  of  the  pay- 
ment that  she  paid  under  protest  and  that 
she  Intended  to  sue  to  recover  back.  We 
pass  upon  this  question,  because,  by  the  rec- 
ord, the  appellant  is  forced  Into  the  conten- 
tion that  the  payment  by  her  to  the  city 
treasurer  of  Butte  was  an  involuntary  one. 
She  does  not  set  forth  in  her  complaint  that 
the  penalty  had  become  due  upon  the  taxes 
levied  upon  her  property,  nor  that  there  was 
any  acttial  seizure;  or  any  urgent  or  immedi- 
ate danger  of  a  seizure,  of  her  real  estate  by 
the  proper  authorities,  nor  that  the  property 
was  advertised,  or  about  to  be  advertised, 
for  sale,  nor  that  any  act  was  Immediately 
threatened  or  about  to  be  done  by  which  she 
would  be  deprived  of  the  enjoyment  of  her 
real  estate,  but  relies  upon  a  probability  that, 
in  the  usual  legal  course  of  affairs,  if  she 
should  become  delinquent,  the  city  ti-easurer 
of  Butte  would  proceed  to  make  out  a  de- 
linquent assessment  list  and  certify  the  same 
to  the  county  clerk  of  Silver  Bow  county, 
who  would  add  the  penalty  prescribed,  and 
certify  the'  same  to  the  treasurer  of  Silver 
Bow  county,  whose  duty  under  the  law  It 
would  ultimately  be  to  proceed  to  sell  the 
property  for  the  payment  of  the  taxes  due. 
The  common-law  rule  which,  in  the  absence 
of  statute,  must  govern  all  demands  similar 
to  that  made  by  a  municii)allty  for  taxes,  of 
one  of  Its  inhabitants  whose  property  has 
been  assessed,  is  that  where  a  party  pays  an 
illegal  demand,  with  a  full  knowledge  of  all 
the  facts  wliich  rendered  such  demand  il- 
legal, without  an  immediate  and  urgent  ne- 
cessity therefor,  or  unless  to  release  his 
person  or  property  from  detention,  or  to 
prevent  the  immediate  seizure  of  his  per- 
son or  property,  such  payment  must  be 
deemed  voluntary,  and  cannot  be  recovered 
back;  and  the  fact  that  the  party,  at  the 
time  of  making  the  payment  files  a  written 
protest  does  not  make  the  payment  Involun- 
tary. Railroad  Co.  v.  Commissioners,  98  U. 
S.  541;    Little  v.  Bowers,  134  U.  S.  547,  10 
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Suit.  Ct  620.  And  the  teat  of  whether  or  ] 
act  money  paid  for  the  payment  of  taxes 
waa  a  payment  under  daress,  so  aa  to  make 
It  an  Involuntary  payment,  "must.  In  general, 
consist  of  some  actual  or  threatened  exercise 
of  power  possessed,  or  believed  to  be  pos- 
sessed, by  the  par^  accepting  or  receiving 
the  payment,  over  the  i)ef  son  or  property  of 
another,  from  which  the  lattw  lias  no  other 
meana,  or  reasonable  means,  of  immediate 
velltf,  except  by  mailing  payment"  2  Dill. 
Man.  Corp.  {  943.  It.  cannot  be  successfully 
argued  that  Mrs.  Hopkina  paid  the  tax  which 
she  now  seeks  to  recover  for  the  purpose  of 
immediate  relief.  Indeed,  the  contrary  ap- 
pears, for  she  herself  stated  that  she  wanted 
to  go  away  from  Butte,  and,  while  she 
thought  the  tax  was  unjust  and  illegal,  of 
her  own  free  will  she  paid  the  amount  of  It, 
nerely  stating,  in  effect,  that  it  was  paid  un- 
der protest,  and  that  she  intended  to  sue  to 
recover  it  back.  The  assessment  does  not 
appear  to  have  ever  been  set  aside  by  any 
legal  proceedings,  and  it  Is  admitted  that 
tiie  improvements  for  which  the  levy  was 
made  were  built  in  front  of  the  property  as- 
sessed. She  knew,  presumably,  tliat  the  city 
treasurer  could  not  sell  her  property,  and 
could  not  even  do  as  much  as  assess  the  pen- 
alty In  case  the  tax  was  not  paid.  All  these 
Cacts  clearly  show,  at  law,  an  unwilling,  but 
none  the  less  voluntary,  payment,  as  contrsi- 
distinguished  from  a  compulsory  payment 
Such  a  payment  does  not  entitle  her  to  the 
relief  she  aska  Cooley,  Tax'n,  |  811;  First 
Nat  Bank  v.  Mayor,  etc.,  68  Ga.  120;  Rog- 
ers T.  Inhabitants  of  Greenbush,  68  Me.  392; 
Conkling  v.  City  of  Springfield  (JUL  Sup.)  24 
N.  E.  67;  Bowman  v.  Boyd,  21  Nev.  281, 
30  Pac.  823;  Richardson  v.  City  of  Denver, 
17  Ck>lo.  898,  30  Fac.  833;  Swift  v.  City  of 
Pouglikeepsie,  37  N.  Y.  611. . 

The  constitutionality  of  the  law  under 
which  the  assessments  were  levied  was  not 
assailed.  It  is  only  claimed  that  the  city 
of  Butte,  by  reason  of  a  failure  to  pass  an 
ordinance  dividing  the  city  into  sewer  dis- 
tricts, had  not  taken  the  steps  necessary  to 
authorize  it  to  levy  any  sipeclal  sewer  assess- 
ments. There  was  a  resolution  and  ordi- 
nance passed,  however,  in  which  sewer  dis- 
tricts were  created.  The  ordinances  may 
have  been  defective,  and  the  assessments 
even  Irregularly  made,  but  the  general  power 
of  the  city  to  make  sewer  assessments  under 
valid  ordinances  is  not  disputed.  The  case, 
therefore,  is  not  one  where  authority  to  levy 
the  tax  was  wholly  wanting,  and  must  be 
distinguished  from  decisions  which  uphold 
the  right  to  recover  back  taxes  where  the 
levy  of  the  tax  Is  on  its  face  invalid,  and 
where  protest  on  the  ground  of  illegality  was 
made  at  the  time  of  payment  Sboup  t. 
WlUls,  2  Idaho,  108,  6  Pac.  124;  GlUette  t. 
Hartford,  31  Conn.  351;  Newman  y.  Super- 
visors, 45  N.  T.  676.  It  is  also  to  be  dlstbi- 
gulshed  from  the  opinion  of  Chief  Justice 
Chase  in  Brsklne  t.  Van  Arsdale,  15  WalL 


76,  In  that  payment  was  made  In  that  case  to 
release  property  from  detention,  and  the  pro- 
test against  payment  (as  In  other  cases  In- 
volving the  payment  of  revenues  to  release 
property)  saved  the  rights  which  grew  out  of 
that  fact,  while  in  the  case  at  bar  there  was 
no  levy  at  all,  and  no  right  to  make  a  levy 
was  conferred  upon  the  treasurer  of  the  city, 
to  whom  payment  was  made.  Nor  can  Whit- 
ney T.  City  of  Port  Huron  (Mich.)  60  N.  W. 
816,  control  under  the  conditions  of  fact  here 
existing.  In  that  case  the  plaintiff  sued  to 
recover  taxes  paid  by  her,  under  protest  (^ 
a  special  paving  assessment  Payment  was 
made  under  protest  and  to  protect  the  prox>- 
erty  from  being  sold,  and  on  account  of  the 
taxes  being  Illegal.  The  city  treasurer  bad 
advertised  the  pialntlfrs  property  for  sale, 
and  she  had  the  right  to  presume  that  he 
would  proceed  with  the  sale.  The  case  was 
thereby  brought  within  the  rule  of  immedi- 
ate and  urgent  necessity  of  paying  the  tax 
to  prevent  seizure.  And  it  was  held  that  a 
payment  made  under  such  a  threat  was  an 
involuntary  one.  Under  the  great  weight  of 
authority  and  reason,  the  law  looks  with  dis- 
favor upon  suits  to  recover  back  taxes  where 
dissatisfaction  and  unwillingness  to  pay, 
rather  than  compulsion,  to  prevent  the  Im- 
mediate execution  of  a  levy  or  seizure,  are 
the  causes  which  prompt  tbe  protest  The 
Judgment  is  affirmed. 


PEMBBBTON.  a  J., 
concur. 


and  De  WITT,  J^ 


(18  Mont.  13S) 
STATE  V,  VINEYARD. 
(Supreme  Court  of  Montana.    May  6,  1896.) 

FOKOBBT — KVIDIKOK 

1.  In  a  prosecatiott  for  forgery,  it  appeared 
that  defendant  and  one  B.  T.  Swenson  worked  to- 
gether under  a  mlnine  lease, — all  ore  being,  by 
agreement  shipped  in  toe  iatter's  name.-'and  that 
defendant  havine  delivered  ore  In  the  name  of 
"H.  J.  Swanson/'  leceived  a  check  payable  to 
■neb  name,  whidi  he  presented  to  a  third  party 
for  payment,  permitting  himself  to  be  identified  as 
the  payee;  mat  prior  to  cashing  the  checlc  de- 
fendant aiked  S.  what  his  initials  were,  and,  on 
being  told  "H.  T.,"  said  that  by  mistake  he  had 
given  the  initials  as  "H.  J.."  but  S.  replied  that 
it  did  not  matter,  as  he  (S.)  conld  get  the  check 
cashed.    Bdd  anffident  to  sastain  a  convictton. 

2.  It  Ii  forgery  to  sign  a  check  of  apparent 
legal  efficiency  in  an  assumed  or  flctitlous  name, 
if  done  with  intent  to  defraud  the  piu'or. 

Appeal  from  district  court  Sliver  Bow  coun- 
ty; William  O.  Speer,  Judge. 

PliiUlp  P.  Vineyard  was  convlctied  of  for- 
gery, and  appeals.    Affirmed. 

Miles  Cavenaugb  and  L.  C.  Campbell,  tor 
appellant  Henri  J.  Haskell  and  Ella  L. 
Knowles,  for  the  State. 

HUNT,  3.  PhllUp  P.  Vineyard,  the  appe- 
lant was  convicted  of  the  crime  of  forgery, 
and  sentenced  to  one  year  In  the  state's  prison. 
From  the  Judgment  of  oonvifition  he  appeals. 
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The  Information  under  which  he  was  tried 
charges  that  said  Vineyard  "did  willfully  and 
unlawfully  and  feloniously  and  falsely  and 
frandnlently,  forge,  utter,  pass,  and  publish, 
as  true  and  genuine,  to  one  John  Sti-omberg 
and  one  Jerry  MulUna,  a  copartnership  doing 
business  under  the  firm  name  and  style  of 
Mullins  &  Stromberg,  In  Butte  City,  In  said 
county  and  state,  a  certain  writing  on  paper 
and  check  for  the  payment  of  money,  and 
Instrument  In  writing,  of  the  tenor,  purport, 
and  effect  following,  to  wit:  'Butte,  Mon- 
tana, Jan.  24,  1895.  No.  1,152.  Butte  Sam- 
pling Worl£8.  H.  C.  Carney,  C.  H.  Hand. 
State  pavings  Bank:  Pay  to  H.  J.  Swanson 
or  order  $85  «»/ioo  (eighty-five  and  ss/ioo 
dollars).  [Signed]  Butte  Sampling  Works. 
H.  C.  Carney,  Manager.  [Indorsed]  H.  J. 
Swanson.  Mullin  &  Stromberg.  First  Na- 
tional Bank.  Paid  Jan.  28,  1895.  Paying 
Teller,  Butte,  Montana,'— with  intent  in  him, 
the  said  defendant,  thereby,  and  in  the  man- 
ner and  form  aforesaid,  to  willfully  and  un- 
lawfully and  feloniously,  and  falsely  and 
fraudulently,  cheat  and  defraud  the  said 
John  Stromberg  and  the  said  Jerry  Mullins 
(MulUns  and  Stromberg,  as  aforesaid)  of  the 
said  sum  of  elghty-flve  and  83/lOOths  dollars, 
contrary,"  etc. 

In  the  argument  of  the  case,  appellant's 
counsel  urged  the  Insufficiency  of  the  evi- 
dence to  justify  a  couTlotlon;  and  stated  that 
he  relied  upon  that  assignment  principally. 
It  appears  that  since  November  or  Decem- 
ber, 1894,  defendant  and  one  H.  T.  Swenson, 
and  two  others,  worked  together  under  a 
mining  lease.  It  was  agreed  in  writing  that 
shipments  of  ore  be  in  the  name  of  H.  T. 
Swenson.  On  January  24,  1895,  defendant 
went  to  Swenson,  and  asked  him  his  initials. 
Swenson  said,  "H.  T."  Defendant  told 
Swenson  that  he  had  delivered  "that  ore"  (re- 
f<Hrrlng  to  a  shipment)  at  the  Butte  Sampling 
Works,  but  believed  he  made  a  mistake  In 
Swenson's  initials,  and  put  them  "H.  J.,"  as 
he  had  forgotten  the  correct  Initials.  Swen- 
son told  him  it  was  no  matter,  as  he  could 
get  the  check  cashed.  The  next  day  the  de- 
fendant said  he  had  had  the  check  cashed, 
and  that  it  bad  been  made  out  to  H.  J.  Swan- 
son. Defendant  had  no  authwlty  from  Swen- 
son to  sign  the  check  for  him.  Swenson 
never  signed  the  same  himself,  and  never 
received  the  money  on  the  check.  Defendant 
always  called  Swenson  "Swanson."  The  ore 
was  left  at  the  sampling  works  by  Vineyard 
In  the  name  of  H.  J.  Swanson.  Appellant 
called  the  attention  of  Dayton,  one  of  his  co- 
lessees,  to  the  "mistake"  he  had  made,  where- 
upon Dayton  told  him  It  would  make  no  dif- 
ference, as  Swenson  could  get  the  same  cashed. 
The  next  day  there  was  some  talk  of  a  settle- 
ment, but  It  amounted  to  nothing  more  than  a 
claim  of  appellant  for  money  due  him  by  his 
colessees.  The  check  was  presented  by  defend- 
ant to  Stromberg,  of  the  firm  of  Mullin  & 
Stromberg.  Stromberg,  not  knowing  defend- 
ant, asked  one  Swan,  who  was  with  defend- 


ant when  the  check  was  presented,  "Do  you 
know  this  gentleman?"  To  which  Swan  re- 
plied, "Yes,  sir."  Thereupon  defendant  took 
a  pen,  and  Indorsed  the  check  "H.  J.  Swan- 
son." No  explanation  was  made  of  the  real 
Identity  of  the  accused  to  Stromberg,  and 
Stromberg  says  he  understood  at  the  time 
that  the  man  whose  name  defendant  Indorsed 
was  the  payee  of  the  check,  or  "H.  J.  Swan- 
son," otherwise  he  would  not  have  cashed  it. 
The  check  was  cashed  by  the  First  National 
Bank  of  Butte,  for  Mullin  &  Stromberg. 
They  took  it  to  the  State  Savings  Bank, 
where  payment  was  refused.  The  defendant 
testified  that  he  had  given  the  name  of  H. 
J.  Swanson  to  the  sampling  works  in  order 
to  avoid  trouble,  in  the  way  of  attachments, 
if  he  used  his  own  name;  that  the  next  day 
after  he  had  cashed  the  check  the  several 
lessees  had  figured  on  their  expenses,  and 
the  others  were  In  debt  to  defendant;  that 
Swenson  declined  to  pay  anything,  and 
threatened  to  arrest  defendant  for  forgery 
unless  defendant  surrendered  half  the  mon- 
ey; that  he  knew  "H.  J.  Swanson"  was  not 
Swenson's  name,  but  he  did  not  intend  to 
ship  the  ore  in  Swenson's  name;  that  he 
had  no  particular  reason  for  not  shipping  the 
ore  In  accordance  with  the  agreement,  stlU 
he  did  not  ship  In  Swenson's  name,  but  con- 
sidered he  was  entitled  to  the  money.  "I 
didn't  write  Mr.  Swenson's  name  on  that 
check,  thwefore  could  commit  no  crime  of 
forgery,"  testified  defendant;  and  "I  don't 
know  that  Mr.  Swenson  was  the  man  that 
the  money  was  intended  for.  •  •  •  I 
wanted  to  avoid  my  creditors,  and  the  name 
[H.  J.  Swanson]  was  just  an  assumed,  fic- 
titious name,  without  particular  thought  of 
the  similarity  between  it  and  that  of  my  part- 
ner." Defendant  denied  the  Interview  with 
Swenson  as  to  his  initials,  but  admitted  that 
when  he  presented  the  check  to  Stromberg 
the  latter  asked  Swan  "if  that  was  the  man. 
and  Swan  said  I  was."  Defendant  denied 
that  the  agreement  to  ship  was  still  In  force. 
Swenson,  In  rebuttal,  said  It  was.  From  all 
these  material  facts,  supplemented  by  others 
of  minor  importance,  the  jury  were  justified 
in  finding  that  the  defendant  knew  that  the 
check  was  not  Intended  for  him,  but  for 
Swenson,  and  was  so  Intended  under  the 
terms  of  the  agreement  between  defendant 
and  his  colesaees.  We  are  convinced,  too,  by 
the  evidence,  that,  when  defendant  and  Swan 
procured  the  money  on  the  check,  defendant's 
purpose  was  to  have  Stromberg  cash  It,  as  if 
doing  so  for  the  payee,  Swenson  or  Swanson, 
and  that  he  willfully  meant  to  mislead  and 
did  deceive  Stromberg  Into  the  belief  that  he 
(Vineyard)  was  the  person  to  whose  order  the 
check  was  drawn.  His  silence  when  Strom- 
berg asked  for  identification,  and  when  Swan 
said  he  knew  him,  is,  by  Itself,  almost  enough 
to  convict  him,  for  It  Is  Inexplicable  with  the 
actions  of  an  honest  man  under  similar  cir- 
cumstances. If  a  man  goes  to  a  stranger 
with  a  check  made  out  to  another,  permits 
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himself  to  be  identifled  aa  tbe  ml  payca, 
and  secures  the  amount  of  tbe  dieck  u  an 
accommodation,  after  making  a  SctitlonB  or 
forged  Indorsement  thereon,  we  unhesitating- 
ly 887  that  his  Intent  Is  prima  facie  crlm- 
iiuU,  and  to  bold  otbervrlse,  under  tbe 
ftictB  of  ctUs  case,  Is  contrary  to  all  logical 
processes  of  reasoning  by  evidential  Induc- 
tion, and  to  indulge  In  metaphysical  abstrac- 
tloos  wboUy  nnwananted  by  the  testimony 
in  tbe  record.  Tbe  evidence  convinces  us 
that  the  defendant  meant  to  and  did  person- 
ate Swenaoa,  and  fraudulently,  with  Intent 
to  impose  on  another,  wrote  the  name  "Swan- 
■on"  on  the  check.  Thus  was  a  forgery  com- 
mitted, within  the  legal  definitions  of  the 
crime. 

Tbe  defendant  aaya  that  "Swanson"  was  a 
flctitions  name.  But,  unfortunately  for  him. 
It  Is  forgery  to  sign  a  money  order  or  check 
of  apparent  legal  efiBciency  in  an  assumed 
name.  If  the  name  was  assumed  to  defraud 
the  person  to  whom  the  order  or  check  was 
given;  or  it  may  t>e  fwgery  to  sign  tbe  name 
ot  a  nonexistent  person,  if  under  such  cir- 
cumstanoes  as  are  likely  to  defrand.  Whart. 
Cr.  Law,  H  659,  660;  Blab.  Cr.  Law,  i  687. 
Tbe  check  was  apparently  sufficient  upon  Its 
face  to  prejudice  the  rights  of  another  per- 
aaa,  If  falsely  made,  or  passed  with  a  fraud- 
ulent purpose.  It  was  well  calculated  to  de- 
ceive men  of  badness  capacity,  and  did  de- 
ceive Stromberg.  The  cunning  of  defendant, 
in  misspelling  Swenson's  name,  tends  to 
show  some  deliberation  In  tbe  method  of  the 
offense;  but  the  similitude  between  "Swen- 
son"  and  "Swanson"  was  close  enough  to  be 
submitted  to  tbe  Jnty,  and  it  was  for  them 
to  say  whether,  under  all  the  facts  and  clr- 
camstances,  the  forgery  was  adapted,  under 
the  rules  of  law,  to  carry  out  the  intended 
fraudulent  purpose.  Bish.  Cr.  Law,  i|  583, 
592;  Thompson  v.  State,  49  Ala.  16;  U.  S.  v. 
Mitchell,  1  Baldw.  366,  Fed.  Cas.  So.  15,787; 
State  V.  Glvens,  6  Ala.  749;  State  v.  Hahn, 
38  La.  Ann.  169;  Peete  v.  State,  2  Lea,  513; 
SUte  V.  Covington,  94  N.  G.  813;  State  T. 
BatmKMi,  62  Iowa,  68. 

Certain  errors  are  assigned  in  the  refusal 
to  give  several  instructions  offered  by  the 
defendant  upon  the  degree  of  certainty  nec- 
essary to  exist  In  the  minds  of  tbe  jury  be- 
fore they  could  convict  But  the  court  fully 
charged  upon  the  presumption  of  innocence, 
and  told  the  Jury  tliat  they  must  be  satisfied 
by  tbe  evidence  of  the  defendant's  guilt,  be- 
yond a  reasonable  doubt  bi  order  to  convict 
and  explained  wliat  a  reasonable  doubt  was, 
by  tbe  approved  definition  of  this  court  In 
Territory  v.  McAndrews,  3  Mont  168.  The 
whole  ground  of  the  burden  of  proof  was 
oorered.  Tbe  Instructions,  as  a  whole,  were 
fnll  and  dear,  not  only  in  stating  tlie  legal 
dem»itB  of  the  crime  charged,  but  in  elabo- 
rating tlie  need  of  proof  of  an  Intent  to  de- 
frand,  as  a  material  part  of  the  state's  case. 
In  order  to  Justify  a  verdict  of  guilty.  The 
verdict  was  la  accord  wltfe  the  arldence,  and 


tbe  assignments  made  are  not  well  founded. 
Tbe  Judgment  Is  affirmed. 

PBMBERTON,  a  J„  and  DB  WITT,  J^ 

concur. 


(16  Mont  135) 

FIRST  NAT.  BANK  OF  MISSOULA  t. 

BAILEY.  Treasnrer. 
(Snimme  Court  of  Montana.    May  6,  1805.) 
Taxatioh— ASSBBSmCST. 
Act  Concerning  Aevenite  (Law*  1891,  p. 
7S,  i  6)  requires  the  assessor  to  assess  nroper^ 
"at  its  full  cash  value. "    Bdd,  where  a  bank  re- 
turned a  list  of  its  property  as  of  a  certain  value, 
and  claimed  an  unauthorized  reduction  of  one- 
third  of  its  alleged  value,  tbe  Tetum  of  the  whole 
amount  by  the  asaesaor  la  not  an  increase  «f  the 
assessment 

On  rehearing.    Dailed. 

Foe  former  report  see  39  Pac.  83. 

Marshall  A  Corbett  for  appellant  Henri 
J.  Haskell,  Atty.  Qen.,  J.  M.  Dixon,  and  J. 
O.  Denny,  for  respondent 

PBMBERTON,  a  J.  Counsel,  In  their 
able  argument  and  brief  In  aupport  of  the 
petition  for  a  rehearing  in  this  case,  contend 
tliat  tbe  assessor  changed  or  Increased  the 
assessment  list  returned  by  appellant  with- 
out notice,  and  ttiat  such  action  on  the  part 
of  the  assessor  was  void,  as  to  such  increase 
In  tbe  assessment;  and  further  that  notwith- 
standing this  contention  was  not  relied  on  In 
the  conrt  below  or  in  this  court  on  the  orig- 
inal hearing,  said  contention  may  be  present- 
ed <m  this  petition  for  rehearing,  as  it  is  ger- 
mane to  the  issues  presented  by  the  plead- 
ings. The  list  of  property  returned  to  tbe 
assessor  is  as  follows: 

Lote  6  and  7,  block  1,  Old  Town- 
site  addition  9    1,000  00 

Lot  19,  block  21,  Higgins  addi- 
tion         2,000  00 

Improvements   on  same 2,000  00 

78x118  feet,  comer  Front  street 
and  Higgins  avenue 10,000  00 

Improvements   on   same 40,000  00 

Capital  stock,  1,600  shares 150,000  00 

Surplus  aitd  undivided  profits....  820,000  00 

1525,000  00 
Less  real  estate  and  improvements     55,000  09 

$470,000  00 
Less  one-third ,,^...  166,660  00 

1313,340  00 

From  an  examination  of  this  list  we  think 
It  clearly  appears  that  the  appellant  fixed 
the  real  value  of  its  prx^erty  listed  and  re- 
turned to  the  assessor  at  (470,000,  and  not  at 
$313,340,  as  claimed  now  for  tbe  first  time. 
The  appellant  claimed,  it  is  true,  a  deduc- 
tion ot  one-third  the  value  thereof,  amount- 
ing to  $156,660,  as  shown  by  said  list  Bat 
did  the  claiming  this  deduction  for  assess- 
ment purposes  cliange  in  any  way  the  value , 
of  said  property?  The  appellant  was  claim- 
ing something  the  law  does  not  warrant  and 
something  the  law  does  not  authorize  tha 
assessor  to  giant   The  law  requires  the  as< 
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sessor  to  assess  property  "at  its  full  cash 
value."  Act  Concerning  Revenue  (Lavys 
1891,  p.  76, 8  6).  The  assessor  did  not  change, 
alter,  or  increase  in  any  way  whatever  ap- 
pellant's assessment  list  It  must  be  con- 
ceded that,  when  appellant  returned  its  as- 
sessment list,  it  did  not  fix  any  fancy  value 
upon  its  property,  and  then  deduct  one-third 
therefcom,  in  order  to  arrive  at  its  full  cash 
value.  Pe<vle  dealing  with  assessors  rarely 
put  a  greater  value  than  the  cash  value  on 
their  pn^terty.  The  awessor  did  not  increase 
the  assessment  of  appellant  He  assessed 
it  In  accordance  with  the  list  returned  by 
the  appellant  He  did  decline  to  assess  it 
at  one-third  less  than  its  cash  value,  as  re- 
turned, and  as  claimed  by  appellant  But 
by  80  doing  he  did  not  change  or  increase 
the  assessment  In  doing  so  he  performed 
his  duty,  and  was  under  no  obligation  to  give 
the  appellant  notice  that  he  had  assessed  Its 
property  in  the  only  manner  permitted  by 
the  law.  We  are  further  of  opinion  that  the 
contention  Insisted  upon  In  support  of  the  pe- 
tition for  a  rehearing  Is  not  developed  by 
any  facts  set  forth  In  the  pleadings.  The 
complaint  alleges  the  value  of  the  property 
to  be  $470,000,  without  any  suggestion  that 
It  was  of  lees  value.  There  is  not  an  intlma 
tion  In  the  complaint  that  the  assessor.  In 
assessing  the  property,  changed  or  increased 
the  value  thereof,  as  returned  in  the  list  of 
appellant  Nothing  of  the  kind  was  claimed 
or  suggested  by  the  original  briefs  or  argu- 
ments In  the  case.  The  assessor  assessed 
the  property  at  its  cash  value,  as  shown  by 
the  list  returned  by  appellant,  and  ignored 
Us  unwarranted  claim  of  a'  deduction  of  one- 
third  of  the  value  thereof  for  assessment 
purposes.  It  Is  true,  the  assessment  list  of 
the  appellant  is  made  part  of  the  complaint 
as  an  exhibit,  but  It  is  nowhere  contended 
or  Intimated  that  it  was  intended  to  show 
that  the  assessor  had  changed  or.  Increased 
the  value  of  appellant's  property.  In  assess- 
ing It,  either  with  or  without  notice.  The 
importance  of  this  case,  and  the  able  brief 
and  argument  of  counsel  in  support  of  the 
petition  for  rehearing,  have  led  us  to  a  care- 
ful consideration  of  the  matters  Involved; 
and,  after  such  consideration,  we  are  of  the 
opinion  that  the  case  was  rightly  determined, 
under  the  pleadings,  on  the  original  hearing, 
and  that  the  conclusion  therein  reached 
should  not  be  disturbed.  The  petition  for  a 
rehearing  is  denied. 

DB  WITT  and  HUNT,  JJ.,  concur. 


(IG  Mont  119) 

STATE  ex  r."! 


V.  CAD- 


HARTMAN  et  al. 
WELL. 
(Supreme  Court  of  Montana.    May  6,  1895.) 

Disbarment  or  Attorney  —  Grounds  —  Altera- 
tion OP  Decree— Dbpkaudimo  Cliekt 
— Evidence. 
1.  On  an  isroe,  iu  disbarment  proceedings,  as 
to  whether  respondent  changed  a  decree  after  it 


was  signed,  the  two  opposing  connsel  in  the  canse 
in  which  the  decree  was  rendered  testified  that 
there  were  no  interlineations  therein  when  it  was 
presented  to  the  court  Respondent  denied  this, 
and  another  attorney  testified  that  he  advised 
certain  changes,  whidi  respondent  interlined,  and 
that  respondent  then  went  to  the  judge's  office, 
and  returned,  saying  that  the  decree  was  signed; 
but  there  was  evidence  that  this  witness  stated, 
on  learning  that  the  decree  was  rendered  in  open 
court,  that  he  coald  do  nothing  for  defendant 
Defendant  retained  the  decree  for  two  years,  and 
only  filed  it  in  response  to  a  peremptory  order. 
Held,  that  a  finding  that  respondent  inserted  the 
interlineation  after  the. decree  was  signed  was 
proper. 

2.  A  client  of  respondent  in  order  to  avoid 
costs  In  a  criminal  case  against  him,  at  respond- 
ent's suggestion  made  to  him  certain  notes  secured 
by  a  mortgage,  and  these  notes,  with  the  excep- 
tion of  one  for  $000,  were  deposited  with  a  bank 
by  respondent  This  client  testified  that  when  he 
asked  for  the  notes  respondent  promised  to  re- 
turn them  when  he  got  them  from  the  bank,  but 
that  he  thereafter  failed  to  do  so,  and  subsequent- 
ly claimed  that  the  $600  note  was  given  him  for 
his  services,  and  respondent  so  testified,  though 
he  had  given  to  said  client  a  receipt  in  full  for 
his  services  at  the  time  of  the  receipt  of  the 
notes.  Hdd,  that  a  finding  that  none  of  the  notes 
were  delivered  to  respondent  in  payment  of  his 
services  was  proper. 

3.  The  fact  that  respondent  in  disbarment 
proceediners  was  enabled  to  defraud  his  client  by 
reason  of  a  corrupt  scheme  entered  into  by  them  to 
defraud  the  county,  does  not  prevent  the  client 
from  testifying  as  to  such  scheme. 

4.  Conviction  of  a  crime  is  not  a  prerequisite 
to  the  disbarment  of  an  attorney. 

5.  An  attorney  altering  a  decree,  with  a  cor- 
rupt purpose,  after  it  has  been  signed  by  the  court, 
and  also  defrauding  a  client  by  negotiating  notes 
intrusted  to  him  by  the  client  for  safe-keeping, 
should  be  disbarred. 

Disbarment  proceedings  on  the  relation  of 
Charles  S.  Hartman  and  others  against  E.  P. 
Cadwell. 

Smith  &  Word  and  Walter  S.  Hartman, 
for  relators.  Blake  &  Penwell,  for  respondent 
B.  P.  Cadwell,  In  pro.  per. 

PEMBERTON,  0.  J.  This  is  a  proceeding 
for  the  disbarment  of  the  respondent,  who  Is 
an  attorney  at  law,  regularly  licensed  hereto- 
fore by  this  court,  and  enrolled  as  a  member 
of  the  bar  in  this  state.  The  relators  are  all 
members  of  the  bar,  and  comprise  some  of  the 
most  prominent  attorneys  hi  the  state.  They 
constitute  nearly  all  the  members  of  the  local 
bar  of  Gallatin  county.  The  respondent,  as 
the  records  of  this  court  show,  was  admitted 
to  practice  law  in  this  state  on  the  10th  day  of 
February,  1891.  He  has  acquired  a  consider- 
able practice,  and  achieved  a  prominent  posi- 
tion among  the  members  of  the  profession. 
The  respondent  is  clmrged  with  being  guilty  of 
malconduct  in  his  profession  as  an  attorney 
and  counselor  at  law.  It  is  also  charged  that 
he  Is  a  person  whose  general  moral  character 
is  bad;  and  that  he  has  been  guilty  of  such 
fraudulent,  deceitful,  and  immoral  conduct 
and  practices  as  to  render  him  an  unflt  person 
to  practice  law  in  this  state,  or  to  be  an  attor- 
ney and  counselor  of  this  court  The  speclfl- 
catlons  of  malconduct  and  of  bad  moral  char- 
acter are  very  numerous.     Upon  the  filing  of 
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the  pleadings  in  the  case  this  court  appointed 
B,  C.  Day,  Esq.,  whose  reputation  for  ability 
and  integrity  Is  second  to  no  member  of  tbe 
bar  of  this  state,  referee,  to  take  the  testimony 
In  the  cause,  and  report  the  findings  of  fact  to 
this  court.  This  report  has  been  made.  In 
which  the  referee  finds  that  some  17  of  the 
charges  are  supported  by  the  evidence.  This 
court  is  now  aslied  to  adopt  these  findings, 
and  enter  the  proper  order  and  judgment  In 
the  case.  The  specifications  of  malconduct  are 
too  numerous  to  discus  seriatim,  and  to  do  so 
would  be  useless,  and  without  profit  We 
shall  therefore  confine  our  treatment  to  a  few 
specifications,  which  are  gravest  in  their  char- 
acter. 

Specification  "D"  is  a^  follows:  "That  prior 
and  up  to  the  28th  day  of  June,  A.  T>.  1893, 
the  case  of  Barbara  Spieth  vs.  D.  P.  Grogan 
and  J.  P.  Grogan,  partners  as  D.  F.  Grogan  & 
Bro..  and  Jesse  H.  Grogan,  -Was  pending  in 
the  Ninth  Judicial  district  court  of  the  state  of 
Montana,  In  and  for  the  county  of  Gallatin, 
upon  the  cross-complaint  and  answer  of  the 
said  Jesse  H.  Grogan,  and  the  answer  and  re- 
ply thereto  of  the  said  Barbara  Spieth.  That 
on  or  about  the  27th  day  of  June,  the  Honor- 
able P.  K.  Armstrong,  Judge  of  said  court, 
tried  the  same,  a  Jury  therein  having  been 
waived  by  the  parties,  and  made  certain  find- 
ings of  fact,  and,  pursuant  to  the  practice  In 
the  said  court,  required  the  attorneys  for  the 
parties  thereto  to  prepare  a  decree,  and  on  or 
about  the  29th  day  of  June,  A.  D.  1883,  tbe 
said  B.  P.  Cadwell,  defendant  herein,  behig 
the  attorney  for  the  said  Barbara  Spieth, 
plaintiff,  and  Messrs.  Coclsrlll  &  Pierce,  two  of 
the  relators  herein,  being  the  attorneys  for  tbe 
defendant  Jesse  H.  Grogan,  appeared  In  open 
court  before  the  said  Judge,  and  the  said  E. 
P.  Cadwell,  having  theretofore  prepared  a  de- 
cree In  said  case,  submitted  the  same  In  open 
court  to  the  said  Cockrlll  &  Pierce,  attorneys 
for  the  said  Jesse  H.  Grogan,  as  aforesaid,  and 
the  said  CockrUl  &  Pierce,  having  examined 
the  said  decree,  and  being  satisfied  therewith, 
agreed  with  the  said  Cadwell,  in  the  pres- 
ence of  the  said  court,  that  tbe  said  decree 
was  satisfactory,  and  the  said  £.  P.  Cadwell 
immediately  handed  the  same  to  the  said  P. 
K.  Armstrong,  Judge,  as  aforesaid,  for  his  sig- 
nature, and  thereupon  the  Judge  signed  tbe 
same  as  so  agreed  upon,  and  handed  the  same 
back  to  this  defendant.  El.  P.  Cadwell;  a 
copy  of  which  decree  so  agreed  upon  and  so 
signed  by  the  said  court  as  aforesaid  Is  at- 
tached hereto,  and  marked  'Exhibit  A,'  and 
made  a  iiart  of  this  charge.  And  thereupon, 
after  receiving  said  decree,  so  signed  as  afore- 
said, the  said  E.  P.  Cadwell,  without  the 
knowledge  and  consent  of  the  said  CockriU  & 
Pierce,  or  the  said  court,  or  either  of  them,  re- 
tained the  said  decree  In  his  possession  and 
control,  and  kept  it  there,  and  did  not  file  the 
same  with  the  clerk  of  the  said  district  court 
for  record,  aa  by  law  provided,  nor  would  he 
or  did  he  file  the  said  decree  until  October 
28,  A.  D.  1893,  upon  which  date,  upon  motion 
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of  the  said  attorneys,  Messrs.  CockriU  & 
Pierce,  the  said  Judge  entered  a  peremptory 
order  to  the  said  E.  P.  Cadwell,  requiring  him 
to  file  the  said  decree  by  four  o'clock  of  said 
day.  And  your  relators  aver  that  prior  to 
the  filing  of  the  said  decree  by  said  Cadwell, 
this  defendant,  and  subsequent  to  the  signing 
thereof,  on  the  29th  day  of  June,  A.  D.  1893, 
as  aforesaid,  and  wlille  the  same  was  In  bis 
possession,  custody,  and  control,  he,  the  said 
E.  P.  Cadwell,  this  defendant,  without  the 
knowledge  or  consent  of  the  said  Cockrlll  & 
Pierce,  or  either  or  both  of  them,  or  the  said 
Judge  of  tbe  said  court,  made  In  tbe  said  de- 
cree such  Interlineations  as  to  wholly  change 
the  tenor  and  effect  thereof,  and  filed  the 
same,  under  order  of  the  court  as  aforesaid, 
with  the  clerk  of  the  said  district  court,  on 
the  28tb  day  of  October,  A.  D.  1893;  and 
upon  the  same  or  following  day,  the  said  H. 
C.  CockriU,  one  of  the  relators  herein,  went 
to  the  office  of  the  clerk  of  the  said  court,  and 
found  the  decree,  as  interlined,  nearly  record- 
ed by  the  said  clerk,  and,  upon  an  examina- 
tion tliereof,  discovered  the  said  interlinea- 
tions for  the  first  time  (a  copy  of  the  said  de- 
cree, so  hiterllned  by  the  said  E.  P.  Cadwell. 
as  aforesaid,  is  filed  herewith,  attached  here- 
to, marked  'Exhibit  B,'  and  made  a  part  of 
this  charge);  he,  the  said  E.  P.  Cadwell, 
thereby  Intending  to  cheat  and  defraud  the 
aald  Jesse  H.  Grogan  of  his  right  and  Interest 
In  and  to  the  real  estate  described  In  the  said 
decree.  That  prior  to  the  rendition  of  the 
said  decree  marked  'Exhibit  A,'  and  attached  ' 
hereto,  there  had  been  rendered  In  the  said 
suit  another  decree  In  favor  of  Barbara 
Spieth  against  the  said  D.  F.  Grogan  and  J. 
P.  Grogan,  under  and  by  virtue  of  which  de- 
cree the  property  mentioned  In  Exhibit  A  had 
been  sold  to  the  said  E.  P.  Cadwell,  by  the 
sheriff  of  the  said  county,  he,  the  said  Cad- 
well, taking  the  sheriff's  certificate  of  sale  In 
his  own  name,  notwithstanding  that  ;ie  was  at 
that  time  the  attorney  for  the  said  Barbara 
Spieth.  And  at  the  time  of  the  said  inter- 
lineations the  said  E.  P.  Cadwell  claimed  to 
own  all  the  right,  tltie,  and  Interest  of  the 
said  Bartmra  Spieth  In  and  to  the  said 
certificate  of  sale  of  said  real  estate,  and 
In  and  to  the  said  decree  in  her  favor, 
and  also  all  the  right,  title,  and  interest 
of  the  said  D.  F.  and  J.  P.  Grogan  In  and 
to  the  said  real  estate,  under  the  said  certifi- 
cate of  sale,  the  time  for  redemption  of  which 
by  the  said  D.  P.  and  J.  P.  Grogan  or  by  J. 
H.  Grogan  bad  fully  expired  before  the  said 
decree  was  filed  by  tbe  said  Cadwell,  as  in- 
terlined as  aforesaid,  but  had  not  expired  at 
tbe  date  of  the  rendition  of  the  said  decree, 
and  had  not  expired  until  on  or  about  the  22d 
day  of  September,  A.  D.  1893.  That  after- 
wards, some  time  In  the  month  of  September, 
1893,  the  said  E.  P.  Cadwell  was  discharged 
by  the  said  Barbara  Spieth,  and  ceased  to  act 
as  her  said  attorney  in  the  said  cause,  or  in 
any  other  action  In  the  said  court,  and  was  fol- 
ly paid  by  the  said  Barbara  Spieth  for  all  serv- 
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Ices  by  him  heretofore  rendered.  That,  not- 
wlthatanding  such  discharge  and  payment,  the 
said  E.  P.  Cadwell  (this  defendant)  having 
received  an  Intimation  that  groceedlngs  were 
likely  to  be  Instituted  against  him  for  disbar- 
ment or  otherwise,  by  reason  of  such  Inter- 
lineation In  said  decree,  as  shown  by  said  Ex- 
hibit B,  hereto  attached,  filed  in  the  said 
court,  on  the  4th  day  of  January,  A.  D.  1894, 
a  written  motion,  as  the  attorney  for  the  said 
Barbara  Spleth,  to  'affirm,  vacate,  or  modify' 
the  said  decree,  so  as  to  make  the  same  cor- 
respond to  the  'findings  of  the  court  therein,' 
and  gave  notice  of  the  said  motion  upon  the 
motion  book  of  said  court." 

The  referee  finds  this  charge  sustained  by 
the  evidence.  The  decr«e  of  the  court  men- 
tioned above  Is  filed  as  an  exhibit  in  the  case, 
showing  the  Interlineations  the  respondent  la 
(•Jiarged  with  maldng  therein.  The  original 
decree  was  typewritten;  the  interllneationa 
.are  made  with  a  pen,  and  are  confessedly  In 
the  handwriting  of  the  respondent.  By  the 
original  decree,  J.  H.  Orogan,  mentioned 
therein,  was  adjudged  to  have  a  prior  mort- 
gage and  Uen  upon  all  the  land  mentioned 
therein,  except  40  acres,  as  against  all  the 
other  parties  named  In  said  decree.  The 
words  interlined  In  said  decree  by  respondent 
are  as  follows:  "That  the  defendant  J.  H. 
Grogan  be,  and  he  is  hereby,  barred  and  for- 
ever foreclosed  from  having  or  claiming  to 
liave  any  interest  insaid  land;"  and  wereso  in- 
terlined as  to  refer  to  all  the  lands  mentioned 
in  said  decree,  and  to  change  entirely  the  ef- 
fect of  said  decree,  as  to  the  rights  adjudged 
to  J.  H.  Grogan.  The  testimony  of  T.  M. 
Pierce  and  H.  C.  Cockrlli,  attorneys  in  the 
case.  Is  clear  and  positive  to  the  effect  that 
-said  decree,  before  being  signed  by  the  court, 
was  submitted  to  them  by  the  respondent  for 
inspection,  and  that  said  interlineations  were 
not  In  it  when  signed.  The  respondent  swears 
that  they  were  In  the  decree  when  signed. 
C.  G.  Bradshaw,  an  attorney,  also  says  that 
be  suggested  that  the  interlineations  be  made; 
and  he  says  that  upon  his  suggestion  the  re- 
spondent wrote  them  in  the  decree,  and  step- 
ped Into  the  Judge's  office  adjoining  that  of 
respondent,  or  near  by,  and  returned  In  a 
few  moments,  saying  the  Judge  had  signed  It 
But  W.  L.  Holloway  swears  that  when  Brad- 
shaw made  this  statement  to  him  in  a  con- 
versation concerning  the  matter  he  told  Brad- 
shaw tliat  the  decree  was  signed  by  the  Judge 
In  open  court  and  that  Bradshaw  then  said: 
"If  that  Is  so,  I  can  do  Cadwell  no  good."  W. 
•6.  Flelschhauer's  testimony  Is  to  the  same  ef- 
fect 

The  respondent  contends  that  said  interlin- 
eations did  not  change  the  force  or  effect  of 
the  decree  as  to  3.  H.  Grogan,  or  any  one 
else.  This  may  or  may  not  be  true.  It  Is 
Immaterial  in  this  case.  If  the  decree  was 
not  affected  by  these  interlineations,  why 
were  respondent  and  Bradshaw  so  concern- 
ed alK>ut  having  them  put  m?  '  Even  if  they 
did  not  affect  the  decree,  and  were  not  intend- 


ed to  affect  It  what  right  had  the  respondent 
to  alter  the  decree  of  the  court  after  it  was 
signed  and  ordered  entered  of  record?  If  these 
Interlineations  were  In  the  decree  when  sign- 
ed, why  did  the  respondent  take  It,  and  keep 
It  In  his  possession,  and  refuse  to  deliver  it 
to  the  clerk  for  record  for  months,  and  untli 
the  court  by  peremptory  order  required  nlm 
to  bring  It  Into  court  as  shown  by  the  imdls- 
puted  evidence?  And  why,  as  shown  by  the 
evidence,  did  he  object  to  delivering  it  for 
record,  when  compelled  to  bring  It  Into  court 
saying  it  was  prepared  by  him,  and  tnat  if 
the  other  side  wanted  a  decree,  let  them  draw 
or  prepare  it?  Is  such  conduct  without  mean- 
ing? Do  these  actions  of  the  respondent  not 
only  tend  to  show  that  the  Interlineations 
were  made  as  charged,  as  to  time,  but  that 
they  were  made  for  the  corrupt  purpose  of 
defrauding  J.  H.  Grogan,  and  advancing  re- 
spondent's Interest?  We  think  the  conclusion 
irresistible.  The  action  of  respondent  in  filing 
a  motion  to  vacate  or  correct  this  decree,  after 
he  learned  that  steps  were  being  taken  to  dis- 
bar him,  tends  strongly  to  show  that  he  un- 
derstood that  these  Interlineations  did  affect 
the  decree,  and  that  he  felt  that  bis  conduct 
would  tend  to  show  when  they  were  made, 
as  well  as  the  corrupt  purpose  in  making 
them. 

Specification  "H"  is  as  follows:  "Your  re- 
lators are  informed  and  believe,  and  therefore 
allege  the  fact  to  be  true:  That  one  Samuel 
Smith  was  charged  in  the  district  court  of 
the  Seventh  Judicial  district  of  the  state  of 
Montana,  in  and  for  the  county  of  Yellow- 
stone, on  the  15th  day  of  October,  1891,  with 
assault  with  intent  to  commit  mnrder,  and 
the  said  E.  P.  Cadwell  was  employed  by  the 
said  Smith  as  attorney  to  defend  him  on  said 
charge.  That  the  said  case  was  tried  on  a 
change  of  venue  to  the  Ninth  Judicial  district 
court  of  the  state  of  Montana,  In  and  for 
Gallatin  county,  in  the  latter  court  and  the 
said  Smith  was  convicted,  and  sentenced  to' 
imprisonment  in  the  penitentiary  for  one  year; 
and,  after  such  conviction,  at  the  suggestion 
of  the  said  Cadwell,  for  the  purpose  of  cover- 
ing up  the  property  of  him,  the  said  Smith, 
to  prevent  the  collection  of  the  costs  in  the 
said  case,  the  said  Smith  executed  to  tiie 
said  Cadwell,  this  defendant  a  mortgage  of 
all  the  real  estate  of  the  said  Smith  in  Yel- 
lowstone county,  to  secure  notes  amounting  to 
$2,600,  it  being  agreed  by  and  between  the 
said  Cadwell  and  his  said  client  Smith,  that 
the  mortgage  and  notes  were  to  be  after- 
ward surrendered  by  him,  the  said  Cadwell, 
to  the  said  Smith,  when  the  object  of  their 
execution,  to  wit,  the  defeat  of  the  collection 
of  the  costs  in  the  said  case,  bad  been  accom- 
plished; said  notes  and  mortgage  being  ex- 
ecuted and  delivered  without  any  considera- 
tion, except  as  aforesaid,  and  the  said  Smith 
having  paid  bim,  the  said  Cadwell,  this  de- 
fendant bis  fee  for  the  said  defense,  in  full. 
In  cash.  That  afterwards  the  said  Cadwell, 
t^is  defendant  returned  to  the  said  Smltb  allot 
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tbe  said  notes,  except  one  for  $600,  \vhlch  said 
note  be,  tbe  said  Cadwell,  sold  and  transfer- 
red to  Barbara  Spleth,  she  at  tbat  time  being 
a  client  of  him,  the  said  Cadwell;  be,  the 
said  Cadwell,  being  ber  attorney.  She,  the 
said  Barbara  Spleth,  having  no  knowledge 
whatsoever  of  tbe  circumstances  attending  the 
execution  of  the  said  note,  and  by  which 
the  said  Cadwell  had  come  Into  possession 
thereof."  The  referee  finds  this  charge  es- 
tablished by  the  evidence. 

The  mortgage  and  notes  mentioned  In  tbe 
above  charge,  as  well  as  the  written  con- 
tract between  respondent  and  Smith,  and 
respondent's  receipt  to  Smith,  are  all  filed 
as  exhibits  In  tbe  case.  Smith's  testimony 
Is  positive  as  to  every  allegation  in  the 
charge.  The  respondent  contends,  and  so 
swears,  that  the  several  notes  mentioned  in 
the  mortgage.  Including  tbe  $600  one,  were 
given  for  services  rendered  and  to  be  ren- 
dered by  him  for  Smith.  Let  us  examine 
the  evidence.  The  receipt  given  by  re- 
spondent to  Smith,  of  tbe  same  date  as  that 
of  the  notes  and  mortgage,  was  a  receipt  in 
full  to  tbat  date.  Smith  says  in  bis  evi- 
dence: Tbat  while  he  was  in  jail  at  Boze- 
man.  Judge  L.  A.  Luce  and  respondent  call- 
ed to  see  him.  They  were  his  attorneys. 
Tbat  as  they'were  leaving  the  jail  be  asked 
them  if  any  thing  could  be  done  to  save  his 
ranch  from  being  taken  for  the  costs  of  bis 
ease  by  tbe  county.  That  Luce  said  he 
thought  not  Tbat,  as  Luce  stepped  out  of 
tbe  jail  door,  res^ndent  told  him  tbat  as 
soon  as  he  was  out  on  bail  he  could  ar- 
range it  for  him;  that  nothing  could  be  done 
until  then.  That  he  got  ball,  and  went 
home  to  Billings.  That  respondent  came  to 
Billings,  and  met  him.  Told  him  to  come  to 
his  room  at  the  hotel,  and  he  would  fix  tbe 
matter.  Tbat  he  went  with  him  to  bis 
room.  That  there  the  notes,  mortgage,  re- 
ceipt, and  contract  were  all  drawn  by  re- 
spondent. That  respondent  said  the  con- 
tract was  necessary  to  show  consideration 
for  tbe  notes  and  mortgage.  That,  being  In 
a  hurry,  be  signed  the  notes  and  mortgage, 
and  took  the  receipt,  and  went  away,  leav- 
ing all  tbe  notes  and  the  mortgage  with  re- 
spondent, who  agreed  to  put  them  all  in  an 
envelope,  and  place  them  in  the  bank,  with 
an  indorsement  on  the  envelope  that  the  pa- 
pers were  not  to  be  taken  out  except  on  the 
order  of  both  himself  and  respondent.  That 
he  supposed  respondent  would  deposit  tbe 
IMipers  as  agreed.  That  the  only  reason  for 
making  the  notes  and  mortgage  to  respond- 
ent was  to  defeat  the  county  in  any  attempt 
it  might  make  to  collect  its  costs  of  Smith 
in  the  criminal  case  against  him.  Tbat 
there  was  no  other  consideration.  That  be 
owed  respondent  nothing  whatsoever.  That 
tbe  whole  arrangement  was  made  and  en- 
tered Into  on  the  suggestion  of  respondent 
That  it  was  respondent's  scheme  to  beat  the 
county.  That  he  did  -not  see  respondent 
again  notil  after  he  was  released  from  the 


penitentiary.  That  on  bis  way  from  Deer 
Lodge  to  Billings  he  stopped  oS  at  Bozeman, 
and  saw  the  respondent  He  then  demand- 
ed of  respondent  an  order  on  the  bank  for 
these  notes  and  mortgage,  and  that  respond- 
ent release  the  mortgage  as  per  agreement 
That  respondent  gave  him  an  order  for  the 
papers,  but  said  he  could  not  release  the 
mortgage  without  having  it  present  That 
he  told  respondent  he  would  send  It  up  to 
him  when  be  got  it  out  of  the  bank,  so  he 
could  prepare  the  release.  Nothing  was  said 
by  respondent  then  to  Smith  about  the  $600 
note  and  mortgage  not  being  in  the  bank 
with  the  other  notes.  That  when  he  got 
the  papers  from  the  bank  the  mortgage  and 
$600  note  were  not  among  them;  only  the 
two  $250  notes  and  the  $1,S00  note  being  in 
the  envelope.  These  three  notes  were  giv- 
en at  the  same  time  the  $600  note  was,  and 
were  all  mentioned  in  and  secured  by  the 
mortgage.  That  he  at  once  wrote  respond- 
ent telling  him  that  the  mortgage  was  not 
among  the  papers  in  the  bank,  nor  was  tbe 
$600  note.  That  respondent  replied  to  this 
letter,  saying  he  had  the  mortgage,  and 
would  release  It  when  Smith  paid  the  $600 
note.  This  was  his  first  Intimation  that  re- 
spondent claimed  the  $600  note,  and  would 
not  release  the*  mortgage  until  it  was  paid. 
Suit  has  been  begun  by  Mrs.  Spletb  to  fore- 
close this  mortgage,  and  to  recover  payment 
of  Smith  of  this  $600  note.  Now  let  us  look 
at  this  charge  as  disclosed  by  the  uncontra- 
dicted evidence.  When  Smith  called  on  re- 
spondent, on  his  way  home  from  prison,  to 
get  these  papers,  be  was,  according  to  re- 
spondent's theory,  still  bis  client  for  re- 
spondent contends  that  these  notes  and 
mortgage  were  all  given  for  service  render- 
ed and  to  be  rendered  after  Smith's  release. 
Was  It  not  then,  a  duty  respondent  owed  to 
Smith,  his  client,  to  deal  fairly  with  him, 
and  tell  him  the  truth  about  these  notes  and 
mortgage?  Respondent  knew  then  that  he 
had  the  $600  note  and  mortgage  In  his  pos- 
session. He  knew  that  they  were  not  In 
the  bank  at  Billings.  He  knew  that  he  had 
never  placed  them  there,  as  he  had  agreed 
with  his  client  to  do.  He  knew  tbat  be  had 
sold  tbis  note,  and  assigned  the  mortgage 
to  his  other  client  Mrs.  Spleth.  He  knew 
also  tbat  In  so  doing  he.  bad  deceived  Mrs. 
Spleth.  He  had  sold  this  note  and  assign- 
ed this  mortgage  to  her  without  ever  telling 
her  about  the  circumstances  under  which 
they  were  executed.  When  Mrs.  Spleth 
gave  respondent  the  money,  which  he  ap- 
plied on  the  sale  to  ber  of  this  note,  she,  ac- 
cording to  her  testimony,  supposed  she  wtis 
making  a  loan  of  that  amount  to  tbe  man 
who  owned  the  ranch  in  Yellowstone  coun- 
ty, as  the  respondent  as  ber  attorney,  had 
advised  tbe  loan,  telling  ber  the  ranch  was 
worth  $2,000,  and  was  good  security  for  the 
same.  There  is  no  evidence  that  she  sup- 
posed she  was  buying  this  note  of  respond- 
ent    She,  It  appears,  is  a  Oerman  lady,  of 
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Uttle  English  education,  and  left  her  money 
matters  almost  entirely  to  the  management 
of  respondent  Another  thing:  If  respond- 
ent had  any  claim  whatever  to  the  $600 
note,  why  did  he  not  have  the  same  claim 
to  the  other  notes?  If  all  these  notes  were 
given  for  services  rendered  and  to  be  ren- 
dered, why  did  respondent  ever  consent  to 
have  them  placed  in  an  envelope,  and  de- 
posited in  the  bank,  and  not  to  be  taken 
out  except  on  the  order  of  both  himself  and 
Smith?  If  the  notes  belonged  to  respond- 
ent what  right  had  Smith  to  say  they 
should  be  put  in  the  bank,  and  remain  there 
until  he  consented  to  their  withdrawal? 
These  things,  we  think,  strongly  support 
the  evidence  of  Smith  that  the  only  object 
and  consideration  contemplated  in  the  exe- 
cution of  these  papers  was  to  defeat  the 
county  in  the  collection  of  its  costs,  as  char- 
ged. These  circumstances  also  tend  to 
show  that  the  respondent  assigned  this  note 
and  mortgage  to  Mrs.  Spleth,  knowing  her 
to  be  without  knowledge  of  the  circum- 
stances attending  their  execution,  because 
he  knew  they  were  unavailing  and  value- 
less to  him,  and  that  the  collection  thereof 
could  only  be  enforced  by  an  innocent  hold- 
er. If  80,  he  was,  beyond  question,  guilty 
of  malconduct  in  his  profession  as  an  attor- 
ney and  counselor  at  law.  He  thereby  de- 
frauded one  client  and  deceived  another. 

It  is  not  without  interest  to  note  here  the 
objections  of  respondent  to  the  testimony 
of  Smith.  He  says  Smith  ought  not  to  be 
permitted  to  testify,  because  he  thereby 
seeks  to  Impeach  the  validity  of  this  note 
in  the  hands  of  Mrs.  Spleth,  who  is  an  Inno- 
cent bolder  thereof.  It  is  true  that  Mrs. 
Spleth  is  an  innocent  holder  of  the  note,  and 
i-espondent's  objection  would  be  of  greats 
force  if  this  were  a  suit  by  her  against 
Smith  thereon.  But  it  is  clear  from  the  evi- 
dence that  she  would  not  have  been  the 
holder  of  said  note  at  all  if  the  re8i>ondent 
had  not  purposely  and  corruptly,  as  we 
think,  withheld  from  her  the  facts  and  cir- 
cumstances attending  its  execution  when  he 
flold  it  to  her.  He  says  also  that  Smith 
ought  not  to  be  heard  to  testify  as  to  the 
corrupt  scheme  entered  into  with  respond- 
ent to  defeat  the  claim  of  the  county  for 
costs,  because  such  scheme  was  not  such  a 
one  as  could  succeed  under  the  law;  that 
under  the  law  such  scheme  was  nugatory. 
But  this  scheme,  while  it  did  not  and  could 
not  defeat  the  county's  right  to  recover 
costs  against  Smith,  did  succeed,  it  appears, 
in  defrauding  Smith  of  the  note  for  $600. 
Why  did  not  respondent  think  of  this  when 
he  induced  Smith  to  enter  into  this  fraudu- 
lent scheme?  He  knew  that  It  was  worth- 
less then,  as  well  as  at  any  time  afterwards. 
It  does  seem  that  Smith's  unfortunate  con- 
4lition  at  the  time  of  entering  Into  this  ar- 
rangement was  such  as  to  appeal  to  any 
well-paid,  honest  lawyer  for  genuine  sym- 
'sathy  and  fair  treatment     Such  objections 


would  be  ridiculous  but  for  the  wickedness 
they  show.  To  what  subtei-fuges  does 
iniquity  resort  when  uncloaked  and  brought 
to  bay?  While  the  respondent  denies  the 
object  of  entering  into  this  scheme  to  de- 
feat the  county,  he  does  not  deny  or  at- 
tempt to  disprove  any  of  the  facts  and  cir- 
cumatances  shown  by  the  evidence,  as  de- 
tailed herein,  in  relation  to  the  matter,  or 
the  transfer  by  him  of  said  note  and  mort- 
gage to  bis  client  Mrs.  Spleth.  We  think 
the  finding  by  the  referee  that  the  two 
charges  above  treated  are  supported  and  es- 
tablished by  the  evidence  should  be  approv- 
ed and  adopted  by  this  court 

It  is  contended  by  respondent  that  he 
ought  not  to  be  disbarred  in  this  proceeding, 
because  it  is  not  shown  that  he  has  com- 
mitted or  been  convicted  of  any  crime. 
This  contention  proceeds  upon  the  theory 
that  this  is  a  criminal  proceeding.  In  Elz 
parte  Wall,  107  U.  S.  265,  2  Sup.  Ct  569,— 
a  leading  and  exhaustive  case  on  this  sub- 
ject,—it  is  held  that  "the  proceeding  is  in 
its  nature  civil";  that  "the  proceeding  Is 
not  for  the  purpose  of  punishment  but 
for  the  purpose  of  preserving  the  courts  of 
justice  front  the  official  ministration  of  per- 
sons unfit  to  practice  in  them."  In  this 
case  It  is  further  said,  as  to  -the  necessity 
of  a  criminal  prosecution  or  conviction  as 
a  prerequisite  to  bringing  this  proceeding: 
"Cases  may  occur  In  which  such  require- 
ment would  result  In  allowing  persons  to 
practice  as  attorneys  who  ought  on  every 
ground  of  propriety  and  respect  for  the 
administration  of  the  law,  to  be  excluded 
from  such  practice.  A  criminal  prosecution 
may  fail  by  the  absence  of  a  witness,  or 
by  reason  of  a  flaw  in  the  indictment,  or 
some  irregularity  in  the  proceedings;  and 
in  such  cases,  even  in  £<ngland,  the  proceed- 
ing to  strike  from  the  roll  may  be  had.  But 
other  causes  may  operate  to  shield  a  gross 
offender  from  a  conviction  of  crime,  how- 
ever clear  and  notorious  his  guilt  may  be,— 
a  prevailing  popular  excitement,  powerful 
Influences  brought  to  bear  on  the  public 
mind  or  on  the  mind  of  the  Jury;  and  many 
other  causes  which  might  be  suggested,— 
and  yet  all  the  time,  the  offender  may  be 
so  covered  with  guilt  perhaps  glorying  in 
it  that  it  would  be  a  disgrace  to  the  court 
to  be  obliged  to  receive  him  as  one  of  Its 
officers,  clothed  with  all  the  prestige  of  Its 
confldence  and  authority.  It  seems  to  us 
that  the  circumstances  of  the  case,  and 
not  any  iron  rule  on  the  subject,  must  de- 
termine whether  and  when  it  Is  proper  to 
dispense  with  a  preliminary  conviction."  In 
re  Treadwell  (Cal.)  7  Pac.  724,— a  disbar- 
ment proceeding,— It  is  said;  "In  the  ex- 
ercise of  this  power  the  court  deals  wltli 
the  attorney  only  as  an  officer  of  the  court 
in  investigating  charges  against  him,  for 
the  purpose  of  determining  whether,  under 
the  proofs,  he  is  a  fit  person  to  be  allowed 
to  continue  to  practice  as  an  attorney  and 
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counselor  in  tbe  conrts  nnder  the  license 
'which  has  been  granted  to  him,  and  not  for 
the  purpose  of  adjudging  whether  he  is 
guilty  of  a  commission  of  a  crime  for  which 
he  ought  to  be  convicted  and  punished.  That 
can  only  be  done  in  a  criminal  court  of 
competent  Jurisdiction  by  due  process  of 
criminal  law.  Previous  conviction  of  a 
crime  is  not  necessary  to  a  proceeding  to 
disbar  an  attorney.  If  an  attorney  I>e  found 
by  a  court  guilty  of  acts  indicating  pro- 
fessional moral  depravity,  the  court  can, 
without  previous  conviction  of  a  criminal 
offense,  prevent  the  repetition  of  such  offi- 
cial acts  by  taking  away  tbe  license  under 
which  they  have  been  committed.  This  it 
will  do,  not  only  in  the  interest  of  Justice 
and  of  the  public,  but  of  the  legal  pro- 
fession, which,  like  the  court  itself,  ought 
to  be  free  from  all  suspicion.  It  is  indis- 
pensable that  an  attorney  be  trustworthy." 
In  State  v.  Wlnton  (Or.)  6  Pac.  337,  it  is 
said:  "Legal  knowledge  and  skill  are  not 
the  only  requisite  of  attorneys,  but  they 
must  be  conjoined  with  that  ancient  re- 
iiuirement  of  the  law,  Integdty  of  character. 
Before  admission  to  his  office,  as  r^ulated 
by  the  Code,  be  must  prove  by  evidence 
satisfactory  to  the  court  that  he  is  a  person 
■of  good,  moral  character,  and  show  by  an 
-examination  In  open  court  that  be  possesses 
the  requisite  learning  and  ability.  *  •  * 
Upon  an  order  being  entered  reciting  these 
facts,  be  receives  his  certificate  of  admis- 
sion, and  becomes  entitled  to  practice  in 
all  the  courts  of  this  state.  The  order  of 
Admission  is  the  judgment  of  the  court  that 
he  possesses  these  qualifications,  and  is  fit 
to  be  intrusted  with  the  responsible  duties 
of  bis  office.  It,  In  effect,  certifies  to  the 
community  that  he  is  competent  to  advise 
In  legal  matters,  or  to  conduct  legal  pro- 
ceedings, and  is  of  such  'good,  moral  char- 
acter' as  will  be  a  pledge  to  those  dealing 
with  him  professionally  of  fidelity  and  hon- 
esty to  their  Interests.  And  to  this  is  added 
the  sanction  of  his  official  oath  to  be  faith- 
ful, upright,  and  honest  in  aU  duties  which 
may  devolve  upon  him  as  an  attorney. 
These  duties  often  comprise  grave  respon- 
sibilities, and  interests  of  the  highest  con- 
ceivable character;  life,  liberty,  reputation, 
and  property  are  often  intrusted  to  his  care. 
It  Is  Indispensable  that  he  be  trustworthy, 
and  of  unswerving  integrity  of  character  in 
bis  official  relations.  As  prerequisite  to  his 
admission,  they  must  be  enduring  and  dis- 
tinctive traits  of  his  character  while  he 
-«sercises  the  high  prerogative  of  his  office. 
A  lapse  from  them,  upon  a  proper  showing, 
In  bis  official  conduct,  is  fatal  to  his  right 
to  be  an  attorney.  Justice  to  the  court,  pro- 
tection to  tbe  public,  and  the  honor  of  bis 
profession  alike  inexorably  demand  that  he 
act  with  fidelity  and  honesty  to  the  inter- 
ests intrusted  to  his  care.  Whenever,  there- 
fore, it  is  made  to  appear  to  the  satisfaction 
of  tbe  court  that  an  attorney  has  t>een  guilty 


of  conduct  or  acts  committed  inside  or  outr 
side  of  his  professional  employment,  which 
show  him  utterly  unfit  to  practice  law  and 
to  participate  in  the  official  ministration  of 
Justice,  the  court  will  exercise  its  summary 
powers,  and  disbar  him."  See,  also.  Weeks, 
Attys.  at  Law,  i  80,  and  authorities  cited. 

We  think  tbe  great  weight  of  authority  is 
to  the  effect  that  a  charge  or  conviction  of 
crime  is  not  a  prerequisite  to  the  proceeding 
for  tbe  disbarment  of  an  attorney.  The  ques- 
tion presented  by  this  proceeding  is  not 
whether  the  respondent  is  guilty  of  a  crime 
of  which  be  has  been  or  ought  to  be  con- 
victed, but  whether,  under  all  the  facts  of 
the  case,  he  is  a  fit  person  to  be  permitted  to 
practice  as  an  attorney  and  counselor  at  law 
in  this  state.  We  think  that  an  attorney  who 
will  take  a  decree  of  court  Into  bis  possession, 
and  surreptitiously  change  and  alter  it,  with 
the  corrupt  purpose  and  intent  to  defeat  the 
rights  of  the  parties  thereto,  and  to  advance 
his  own  interest,  is  not,  and  cannot  be  said 
to  be,  a  fit  person  to  practice  and  assist  in  the 
ministration  of  law  and  justice  in  this  state. 
We  think  a  person  who,  by  one  corrupt 
scheme  or  transaction,  and  In  the  consumma- 
tion thereof,  will  willfully  defraud  one  client 
and  deceive  another,  is  not  entitled  to  use  the 
license  of  this  court  to  carry  on  such  ne- 
farious practices  as  an  attorney  and  coun- 
selor at  law  In  this  state. 

The  respondent  also  contends  that  he  ought 
not  to  be  found  guilly  under  charge  "H,"  be- 
cause, he  says,  tbe  only  witness  against  him 
Is  Smith,  who  Is  a  pardoned  convict.  It  is 
true  that  Smith  is  in  this  condition,  but  near- 
ly all  the  facts  and  circumstances  detailed 
in  the  evidence  of  Smith  are  corroborated. 
The  respondent  only  disputes  his  testimony 
as  to  the  purpose  of  the  scheme  entered  into 
by  them.  Smith  is  not  otherwise  contrar 
dieted.  The  offense  of  which  he  was  con- 
victed does  not  necessarily  degrade  bim,  or 
detract  from  his  credibility  as  a  truthful 
man.  No  attempt  was  made  to  impeach  bis 
testimony,  whereas  throughout  this  whole 
case  the  evidence  of  the  respondent  is  con- 
tradicted by  other  witnesses.  His  whole  de- 
fense depends  upon  bis  own  testimony  and 
that  of  one  C.  G.  Bradshaw.  Biadsbaw 
seems  to  have  been  the  Intimate  friend,  and 
sometimes  the  adviser,  of  respondent  And, 
besides,  the  general  reputation  of  both  re- 
spondent and  Bradshaw  for  truth  and  ve- 
racity is  shown  by  the  evidence  to  be  bad. 
Respondent,  after  some'  18  of  bis  neighbors 
testified  that  his  reputation  in  this  regard  is 
bad,  attempted  to  defend  his  good  name  by 
offering  proof  in  rebuttal.  But  we  think  he 
did  not  succeed.  Bradshaw  makes  no  sucb 
attempt.  We  therefore  find  nothing  in  this 
contention  to  authorize  us  to  Interfere  with 
the  finding  of  the  referee. 

There  are  a  number  of  charges  involving 
the  malcondnct  and  bad  moral  character  and 
want  of  truth  and  veracity  on  the  part  of  re- 
spondent as  an  attorney  and   counselor  at 
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law,  but  the  concluslona  rea<^ed  above  ren- 
der It  unnecessary  to  treat  tbem. 

As  noted  in  tbe  statement  of  tbis  case,  the 
relators  constitute  nearly  all  the  local  bar 
of  Gallatin  county,  of  which  they  and  re- 
spondent are  all  members.  Numbered  among 
them  are  some  of  the  most  prominent  law- 
yers of  the  state,  whose  high  characters  and 
reputations  for  integrity  preclude  the  Idea 
that  in  prosecuting  this  proceeding  they  have 
been  actuated  by  jealousy  or  malice  or  other 
Impure  motives.  There  is  nothing  in  the 
case  to  authorize  the  belief  that  they  have 
been  controlled  by  aught  else  than  a  desire 
to  protect  the  courts,  the  profession,  and  the 
public  from  the  scandals  and  wrongs  result- 
ing from  permitting  an  unfit  person  acting 
as  an  officer  of  this  court  and  participating 
In  the  ministration  of  the  law  in  this  state. 
A  careful  consideration  of  the  whole  case 
forces  ns  reluctantly  to  the  conclusion  that 
the  respondent  is  an  unfit  person  to  practice 
as  an  attorney  and  counselor  at  law  in  this 
state,  and  that  our  duty  to  the  courts,  the 
profession,  and  the*  public  requires  at  our 
bands  a  judgment  that  he  be  disbarred.  It 
Is  therefore  the  judgment  of  this  court  that 
the  license  as  an  attorney  of  B.  P.  Cadwell, 
respondent.  Is  revolted,  and  that  his  name 
be  stricken  from  the  roll  of  attorneys  of  this 
court,  and  that  he  is  debarred  from  practi- 
cing in  any  of  the  courts  of  this  state,  or  from 
exercising  any  of  the  privileges  of  an  at- 
torney or  couns^or  at  law. 

DB  WITT  and  HUNT,  JJ.,  concur. 


08  Mont  110) 

ATJTHIER  V.  BENNETT  BROS.  CO. 

(Supreme  Court  of  Montana.    May  6,  1895.) 

Libel— QooD  Cbabactbr— Kboord  on  Afpeal. 

1.  Where,  in  an  action  for  libel,  defendant 
denied  the  publication,  and  also  pleaded  justifica- 
tion, the  mere  fact  that  plaintiff's  reputation  was 
shown  to  be  good  did  not  warrant  a  verdict  in  his 
favor. 

2.  The  record  on  appeal  should  contain  an 
orderly,  chronologloal  statement  of  the  case,  and 
It  is  the  duty  of  the  trial  judge  to  see  that  the 
same  is  correct,  both  in  substance  and  form,  be- 
fore settling  it. 

Appeal  from  district  court,  Silver  Bow 
county;  J.  J.  McHatton,  Judge. 

Action  by  C.  H.  Autbler  against  the  Ben- 
nett Brothers  Company  for  libel.  From  an 
order  granting  plaintiff  a  new  trial,  defend- 
ant appeals.     Reversed. 

This  is  an  appeal  from  an  order  granting 
a  new  trial.  The  action  was  for  libel.  The 
libel  declared  upon  was  the  alleged  false 
and  malicious  publication  in  a  merchant's 
protective  association  of  the  following: 

"Copyrighted  by  Andrews  and  Olds.    (Form 
1.) 
"Report  of  Ddlnquent  Accounts. 
"To  R.  A.  Bell,  Agent:    The  following  re- 
port of  delinquent  accounts  Is  this  day  made 


to  you  by  article  III.  of  the  Merchants'  Pro- 
tective Contract,  viz.: 

Kamcof  Delta-    Occnpa-     Best-      When  A.o-    Amonnl  ot 
gaent  Debtor.      tJon.       denoe.        count       Deiinqnent 

Closed.        Acconnt. 

0.  H.  Anthler.  Batcher.  Helena.    Jane,  '87.       tl68.e5. 
"By  Bennett  Bros.  Company,  Butte." 

In  the  answer  the  defendant  denied  the 
publication  as  alleged  in  the  complaint,  and 
also  pleaded  a  justification.  The  case  was 
tried  on  these  pleadings.  Furthermore,  the 
plaintiff  set  up  in  his  complaint  "that,  at  the 
time  of  the  commission  of  the  wrongs  by  the 
defendant  hereinafter  mentioned,  he  (the 
plaintiff)  was,  and  always  had  been  reputed 
to  be,  an  honest  man,  and  was  so  accepted 
among  his  neighbors  and  the  inhabitants 
and  business  men  of  the  city  of  Helena  and 
state  of  Montana,  and  elsewhere."  The  de- 
fendant. In  Its  answer,  denies  "that,  at  the 
times  mentioned  in  plaintiff's  complaint, 
plaintiff  was,  or  always  had  been  reputed  to 
be,  an  honest  man,  or  was  so  accepted  among 
his  neighbors  or  the  inhabitants  or  the  busi- 
ness men  of  the  city  of  Helena  or  the  state 
of  Montana."  The  verdict  of  the  jury  was 
for  the  defendant  Plaintiff's  motion  for 
new  trial  was  granted.  From  this  order  de- 
fendant appeals.  The  specification  of  error 
upon  which  the  motion  was  granted  is  as 
follows:  "The  plaintiff  ^eclfies  as  error 
that  there  being  absolutely  no  evidence  con- 
tradicting the  material  allegations  of  plaln- 
tifTs  complaint,  except  the  witness  EUpp. 
whose  testimony  was  Immaterial  as  show- 
ing what  took  place  in  Idaho,  where  plain- 
tiff never  lived,  and  numerous  witnesses  in 
Butte,  where  be  did  live,  testifying  to  his 
good  character,  and  it  being  absolutely  es- 
sential that  the  defendant  should  establish 
by  the  preponderance  of  the  evidence  that 
the  plaintiff's  character  was  bad  as  charged 
In  the  libel,  and  substantial  damages  hav- 
ing been  proven  by  the  bare  fact  of  such  a 
false  publication  without  proof  of  special 
damages,  plaintiff  was  entitled  to  a  verdict, 
and  is  now  entitled  to  a  new  triaL" 

F.  T.  McBride  and  Geo.  Haldom,  for  ap- 
pellant. F.  E.  Stranahan  and  H.  R.  Davies, 
for  respondent. 

DE  WITT,  J.  (after  stating  the  facts).  We 
are  of  opinion  that  even  if  the  specification 
of  error  Is  true,  it  is  not  sufficient  upon 
which  to  grant  a  new  trial.  We  may  as- 
sume, as  the  specification  states,  that  It  was 
proven,  without  substantial  confilct  ,of  testi- 
mony, that  the  plaintiff's  character  was  good; 
and  by  the  word  "character"  we  suppose 
counsel  means  r^utatlon.  There  Is  some 
difference  In  the  authorities  upon  the  ques- 
tion of  proving  the  plaintiff's  general  repu- 
tation. It  Is  said  in  Odgers  on  Tjibel  and 
Slander:  "The  plaintiff  cannot  give  evidence 
of  general  good  character  In  aggravation  of 
damages  merely,  unless  such  character  Is 
put  in  issue  on  the  pleadings,  or  baa  been 
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attacked  toy  the  cross-examlnatloii  of  the 
plalntUTs  witnesses;  for  till  then  th^  plain- 
tifTs  character  Is  presumed  good."  Page 
310.  "One  way,  but  a  very  dangeroas  one, 
of  minimizing  the  damages.  Is  to  show  that 
the  plaintiff's  previous  character  -Was  so  no- 
toriously bad  that  It  could  not  be  Impaired 
by  any  fresh  accusation,  even  though  unde- 
served. The  gist  of  the  action  is  the  in- 
jury done  to  the  plaintiff's  reputation;  and, 
if  the  plaintiff  had  no  reputation  to  be  In- 
jured, surely  he  cannot  be  entitled  to  more 
than  nominal  damages.  Hence  the  fact  that 
the  plaintiff  had  a  general  bad  character  be- 
fore the  date  of  the  libel  or  slander  may  be 
0ven  in  evidence  in  mitigation  of  damages." 
Page  320.  "There  has  been  a  great  conflict 
of  opinion  as  to  the  admissibility  of  evidence 
of  the  plaintiff's  general  bad  character,  and 
of  rumors  prejudicial  to  his  reputation;  but 
the  law  on  the  point  has  now  been  finally 
settled  by  the  decision  in  Scott  v.  Sampson, 
S  Q.  B.  Dlv.  491."  Page  321.  This  Is  an 
English  edition  of  an  English  work,  and 
English  authorities  only  are  referred  to. 
In  Townsend  on  Slander  and  Libel  we  find 
the  following:  "It  Is  a  much  vexed  ques- 
tion whether.  In  an  action  for  slander  or 
Jlbel,  the  plaintiff  may,  in  aggravation  of 
the  damage  he  has  sustained.  Introduce  evi- 
dence of  his  good  reputation  prior  to  the 
publication  complained  of."  Page  645.  "The 
plea  of  not  guilty  put  in  issue  the  general 
character  [reputation]  of  the  plaintiff,  and 
therefore  upon  a  plea  of  not  guilty,  only,  the 
-defendant  might  give  In  evidence  in  mitiga- 
tion the  general  bad  character  [reputation] 
of  the  plaintiff  before  and  at  the  time  of  the 
publication  complained  of.  Certainly,  a  per- 
son of  disparaged  fame  is  not  entitled  to  the 
same  measure  of  damages  with  one  whose 
character  is  unblemished,  and  it  is  compe- 
tent to  show  that  by  evidence.  This  prin- 
ciple, 80  much  discussed  at  an  early  day,  and 
for  a  time  left  unsettled,  has  since  been  so 
well  established  by  authority  as  not  now  to 
be  open  for  discussion;"  citing  numerous 
.authorities.  Page  669.  "It  has  been  held  in 
-some  cases  that  the  defendant  may,  In  miti- 
gation of  damages,  prove  that,  prior  to  the 
publication  complained  of,  a  general  report 
oi'  suspicion  existed  that  the  plaintiff  had 
committed  the  act  charged.  The  decisions  to 
the  contrary  are  quite  numerous."  Page 
678.  In  Newell  on  Defamation,  Slander  and 
Libel  we  find  it  stated:  "Proof  of  the  bad 
character  of  the  plaintiff  at  and  before  the 
time  of  the  alleged  slander  is  admissible  In 
mltigratlon  of  exemplary  as  well  as  com- 
pensatory damages."  Page  890.  See,  fUso, 
division  3,  p.  823,  S  1,  and  cases  cited.  It  has 
been  held  that  if  a  Justification  is  pleaded, 
and  testimony  offered  tending  to  prove  it, 
testimony  of  plaintiff's  reputation  Is  not 
■  competent.  Miles  v.  Van  Horn,  17  Ind.  245; 
Matthews  v.  Huntley,  9  N.  H.  146;  Sever- 
ance v.  HUton,  24  N.  H.  147;  Chubb  v. 
'Gsell,  34  Pa.  St  114.    It  has  also  been  held 


that,  if  Justification  Is  pleaded,  the  plaintiff 
may  show  his  good  reputation  in  aggrava- 
tion of  damages.  Harding  v.  Brooks,  5  Pick. 
244;  Byrketv.  Monohon,  7  Blackf.  83;  Smith 
V.  Lovelace,  1  Duv.  (Ky.)  215;  Downey  v. 
Dillon,  52  Ind.  442;  Moyer  v.  Moyer,  49  Pa. 
St  210.  It  has  also  been  held  that  the  de- 
fendant may  show  the  bad  character  of 
plaintiff  in  mitigation  of  damages.  Moyer 
V.  Moyer,  49  Pa.  St  210.  Upon  these  points, 
see,  also,  the  text  writers  above  cited. 

It  is  not  necessary  in  this  case  for  us  to 
determine  what  view  we  would  take  as  to 
pleading  or  proving  the  plaintiff's  good  or  bad 
reputation  in  aggravation  or  mitigation  of 
damages.  We  cite  the  above  authorities  sim- 
ply for  the  purpose  of  showing  that  the  ques- 
tion of  the  plaintilTs  reputation  has  been  held 
to  be  a  circumstance  in  aggravation  or  miti- 
gation of  damages.  But  the  specification  in 
this  ca^e  assumes  a  position  which  is  not  sus- 
tainable, to  wit,  that  the  plaintiff's  good  rep- 
utation is  a  complete  and  perfect  cause  of 
action.  If  Joined  to  the  averment  that  the  al- 
leged libel  was  published;  that  is  to  say,  if 
an  alleged  libel  is  pleaded  to  have  been  pub- 
lished against  a  person  of  good  reputation, 
the  cause  of  action  is  complete,  and  there  Is 
no  defense.  The  untenableness  of  the  posi- 
tion is  apparent.  In  the  case  at  bar  the  de- 
fendant denies  the  publication  of  the  alleged 
libel  as  set  out  in  the  complaint,  and  also 
pleads  Justification.  The  case  was  tried  upon 
these  pleadings.  No  objections  were  made  to 
them,  If  any  existed.  For  all  that  appears 
by  the  specification,  the  defendant  made  out 
Ita  defense  independent  of  the  reputation  of 
the  plaintiff.  Therefore  the  bare  fact  that 
plaintiff's  reputation  was  shown  to  have  been 
good  could  not  alone  be  a  cause  for  grant- 
ing a  new  trial. 

The  case  Is  remanded,  with  directions  to 
deny'  the  motion  for  a  new  trial,  and  to  en- 
ter Judgment  upon  the  verdict  for 'defendant 
for  costs. 

We  cannot  leave  this  oise  without  animad- 
verting upon  the  record  which  was  filed. 
The  statement  on  motion  for  new  trial  com- 
mences as  follows:  "The  case  being  regular- 
ly called,  the  plaintiff  introduced."  Here  the 
language  breaks  off  abruptly.  Instead  of  It 
appearing  what  the  plaintiff  Introduced,  the 
next  page  of  the  record  is  entitled:  "Amend- 
ments Proposed  by  Defendants  to  Plaintiff's 
Proposed  Statement  on  Motion  for  New 
Trial."  "Amend  by  striking  out  from  said 
proposed  statement,  beginning  at  line  11, 
pages  1  and  2  thereof,  and  substitute  therefor 
pages  1  to  73,  as  follows,  inclusive."  But 
the  statement,  as  proposed,  is  difficult  to  Iden- 
tify. There  Is  nothing  to  Indicate  what  or 
where  line  11,  page  1,  is.  The  record  says: 
"Substitute  pages  1  to  73,  as  follows."  Prob- 
ably this  indicates  those  pages  In  the  pro- 
posed amendments,  but  that  paging  is  not 
carried  into  this  record,  and  there  is  no  way 
by  which  we  can  ascertain  what  they  were. 
Commencing  on  the  next  page  of  the  record. 
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there  follow  81  pages  of  testlinoDy,  frequent- 
ly by  question  and  answer.  Then  the  record 
states  that  the  plaintiff  rested,  and  defend- 
ants moved  for  a  nonsuit,  which  motion  It 
appears  was  overruled.  On  the  next  page  of 
the  record  appear  more  amendments.  The 
language  Is  as  follows:  "Amend  by  striking 
from  said  proposed  statement  pages  3,  4,  and 
5  thereof,  and  substituting  therefor  the  follow- 
ing pages  74  to  123."  Again,  this  paging  does 
not  appear.  On  the  next  page  of  the  record 
appears:  "S.  L.  Davis,  recalled  on  behalf  of 
defendant"  The  record  at  this  point  seems 
to  break  into  some  matter  which  should  ap- 
pear somewhere  else,  but  there  Is  no  show- 
ing as  to  what  that  matter  la.  Then  follows  a 
considerable  amount  of  testimony  Introduced 
by  the  plaintiff.  Finally,  the  record  reaches  a 
point  where  we  find  the  following:  "The  fore- 
going amendments  are  correct,  and  are  allow- 
ed without  approval  of  form,  and  made  part  of 
the  statement,  and  are  ordered  Inserted  there- 
in. John  J.  McHatton,  Judge."  But  these 
amendments  were  not  Inserted  in  the  state- 
ment, for  immediately  following  the  signature 
of  the  judge  comes  the  language:  "The  plain- 
tiff, to  disprove  the  allegations  of  the  proof 
of  the  libel  of  defendant,  Introduced  the  fol- 
lowing witnesses,  who  testified  as  follows." 
Then  Is  Inserted  testimony  of  a  number  of 
witnesses  for  plaintiff  In  rebuttal.  The  In- 
Btructions  are  next  Inserted,  and  the  motion 
for  a  new  trial,  and  the  specification  of  errors. 
After  all  this  the  court  certifies  that  the  above 
statement  la  correct,  and  the  same  Is  allowed. 
This  record  is  much  like  that  In  Becker  v. 
Commissioners,  10  Mont  87,  24 '  Pac.  700, 
in  which  case  we  said:  "The  engrosser,  in- 
stead of  constructing  a  perfect  work,  has  sim- 
ply piled  up  the  material  in  a  disorderly 
mass,  as  it  came  to  his  hand.  That  this  Is 
not  an  adherence  to  chronological  order  does 
not  require  extended  discussion."  See,  also, 
NeweU  v.  Meyendorff,  0  Mont  254,  23  Pac. 
833,  and  cases  there  collected;  Barger  v.  Hal- 
ford,  10  Mont  57,  24  Pac.  «09;  Railroad  Co. 
▼.  Warren,  6  Mont  275,  12  Pac.  641;  Pant  v. 
Tandy,  7  Mont  443,  17  Pac.  560;  Sherman 
T.  HIgglns,  7  Mont  479,  17  Paa  561;  Ray- 
mond V.  Thexton,  7  Mont  290,  17  Paa  258; 
Rodonl  ▼.  Lytle,  13  Mont  124,  32  Pac.  491. 
In  allowing  the  amendments  in  the  case  at 
bar,  the  Judge  made  the  same  note  as  he  did 
in  the  case  last  cited,  namely,  that  he  settled 
the  same  "without  approval  of  form."  But  it 
Is  the  duty  of  the  district  Judge,  if  the  state- 
ment is  incorrect  in  substance  or  form,  to 
require  It  to  be  made  correct  in  both  such  re- 
spects before  settling  it  To  settle  a  state- 
ment does  not  mean  for  the  district  judge  to 
attach  his  approval  to  an  incongruous  mass 
of  material,  and  leave  it  to  the  appellate  court 
to  decipher  the  matter  which  was  before  the 
district  court  If  the  statement  is  not  pre- 
pared aa  required  by  the  law  and  prac- 
tice and  rules  of  court,  it  Is  the  duty  of 
the  district  judge  to  withhold  his  settlement 
To  ao  do  la,  as  remarked  In  Sherman  t.  Hlg- 


glns,  7  Mont  482,  17  Pac.  661,  "the  proper 
practice^  and  we  hope  to  see  It  universally 
adopted  by  the  judges  of  the  trial  courts.'' 
As  said  In  NeweU  v.  Meyendorff,  9  Mont  264, 
23  Pac.  833:  "The  matter  is  not  presented  in 
that  orderly,  systematic,  chronological  method 
that  presents  to  the  court  an  Intelligent  view 
of  the  case  at  a  readhig.  When  we  do  arrive 
at  the  gist  of  the  matter,  it  is  after  such  labor 
as  catised  the  learned  compiler  of  the  Insti- 
tutes of  Justinian  to  say,  In  the  dedication  of 
that  wwk:  "Et  opus  desperatum,  quasi  per 
medium  'profundnm  eontea  coelesti  taron 
adimplevimus."' 

It  seems  to  be  a  severe  course  to  strike  oat 
an  appellant's  record  when  he  appears  to  have 
an  appeal  which  should  be  sustained.  More- 
over, In  this  case  the  district  judge  was  as 
much  at  fault  In  settling  the  statement  as  was 
counsel  in  preparing  It  The  record  has  been 
In  this  court  for  IS  months,  and  no  motion 
made  to  strike  it  out  and  no  oral  argument 
made  by  the  respondent  on  the  hearing.  We 
concluded  to  examine  the  caae  on  Its  merits^ 
but  our  doing  so  In  this  case  Is  not  a  precedent 
for  a  further  exercise  of  our  patience  in  tliis 
respect  In  the  future.  The  fact  Is  that  since 
the  views  were  expressed  In  the  cases  above 
dted,  records  have  been  much  improved,  and 
we  have  mercifully  hesitated  to  suddenly 
make  an  example  of  the  appellant  herein. 
Reversed. 


FEMBERTON,  0.  Jn 
cur. 


and  HUNT,  J.,  eoo- 


(54  Kan.  IMI 
CTJNKIiBI  V.  INTBRSTATB  RT.  CO. 
(Supreme  Court  of  Kansas.    Nov.  11,  1893.) 

RiLII.BOAi>  COMFASIU — COKBOUDATIOM  — RSVIVOB 

or  AoTiox. 

In  an  action  against  a  railroad  company, 
judgment  was  given  in  its  favor,  when  the  plain- 
tiff instituted  a  proceeding  for  review  io  tJip  an- 
preme  court  After  that  time  the  defemlnnt  and 
other  railroad  companies  were  consolidated  under 
a  new  name,  and  the  defendant  company  ceaaed 
to  exist  The  consolidated  company  sacceedinl  to 
the  property,  powers,  and  pririli>g<>a.  aa  well  aa 
the  obligations  and  liabilities,  of  the  defendant 
company.  No  motion  waa  made  to  subRtltute  the 
■nccessor,  or  to  revive  the  proceeding  in  its 
name,  until  more  than  a  year  after  the  defendant 
company  had  become  defunct  and  the  Rnccexfsor 
refused  its  consent  to  such  revivor.  Hiid,  that  do 
revivor  could  then  be  had  in  the  name  of  tlie  suc- 
cessor, and  that  the  proceeding  in  error  must  be 
dismissed. 
(Syllabus  by  the  Court) 

Error  from  district  court,  Greenwood  ooim- 
ty. 

Action  by  L.  J.  Cnnkle  against  the  Intet^ 
state  Railway  Company.  There  was  Judg- 
ment for  defendant  and  plaintiff  brought  er 
ror.  Heard  on  motion  to  dismiss.  Dis- 
missed. 

O.  N.  Sterry,  ft>r  plaintiff  in  error.  B.  P. 
Waggener  and  David  Kelso,  for  defendant 
in  error. 


Digitized  by 


Google 


Arl&) 


ADAMS  V.  DIRECTORS  OF  INSANE  ASYLUM. 


185 


J0ED7S0N,  X  This  was  an  action  to  re- 
coTer  an  award  made  in  a  condemnation 
proceeding  for  a  right  of  way  through  the 
land  .of  L.  J.  Gunkle  for  the  Interstate  Rail- 
road Company.  The  commiaelcners  who 
were  duly  appointed  made  an  award  of 
.$406.25  for  the  land  taken  and  the  damages 
done,  and  this  amount  the  railroad  company 
-deposited  with  the  county  treasurer,  after 
which  time  the  company  took  possession  of 
the  land  so  set  apart,  and  uuilt  a  railroad 
oyer  it  for  a  distance  of  325  feet  Gunkle 
appealed  from  the  award,  and  in  the  district 
«)urt  it  was  Increased  to  il,72T.50.  The  com- 
pany was  unwilling  to  pay  this  sum  for  the 
right  of  way,  and  it  was  announced  that  the 
award  would  not  be  paid,  nra:  the  ri^t  of 
way  used,  and  later  the  track  was  taken  up 
and  built  elsewhere.  Afterwards,  upon  an 
order  of  the  district  court,  the  money  which 
was  deposited  with  the  county  treasurer  to 
pay  the  first  award  was  withdrawn  by  the 
company,  and  no  part  of  the  award  made  in 
the  district  court  has  ever,  been  paid.  The 
present  proceeding  was  then  begun,  and  the 
court  to  which  it  was  submitted  found  that 
the  company  bad  abandoned  the  land  set 
apart  for  Its  right  of  way,  and  that  Cupkle 
was  not  entitled  to  recover  tne  award.  The 
plaintiff  excepted  to  the  rulings  and  judg- 
ment of  the  district  court,  and  t^e  case  was 
brought  here  for.  review  on  June  10,  1890. 
On  July  3d  of  the  same  year  the  defendant 
company  was  consolidated  with  the  St  Louis 
A  Emporia  Railroad  Company,  under  the 
name  of  the  Interstate  Railway  Company, 
and  on  January  10,  1891,  in  pursuance  of 
statute,  the  Interstate  Railway  Company 
was  consolidated  with  11  other  railroad  com- 
Xianles,  and  the  name  of  the  new  company 
was  the  Kansas  &  Colorado  Pacific  Rtillway 
-Company.  Under  the  agreement  of  consoll- 
-dation,  it  was  provided  that  the  consolidated 
company  should  own  and  control  the  prop- 
erties and  privileges  of  the  constituent  com- 
panies, and  should  be  subject  to  all  of  the 
obligations  and  liabilities  to  the  state  which 
belonged  to  or  rested  upon  either  of  the  com- 
panies making  the  consolidation.  The  de- 
fendant moves  to  dlsmilss  the  proceeding  in 
this  court,  contending  that,  under  the  author- 
ity of  Railway  Co.  v.  Smith,  40  Kan.  192,  19 
Pac.  636,  the  defendant  company  had,  by  its 
consolidation  with  the  other  companies, 
ceased  to  exist  aa  a.  corporation,  and  that  no 
l^^l  proceeding  could  be  taken  against  it 
At  the  same  time  the  plaintiff  moves  to  sub- 
stitute the  Kansas  &  Colorado  Pacific  Rail- 
way Company  as  the  successoc  of  the  defend- 
ant In  error.  The  new  or  consolidated  com- 
pany succeeds  to  the  obligations  and  liabili- 
ties of  the  defendant  company,  as  well  as  to 
Its  property,  privileges,  and  powers.  Rail- 
road Co.  v.  Ryan,  49  Kan.  1,  80  Pac.  108; 
Berry  v.  Railroad  Co.,  52  Kan.  769,  774,  34 
Pac.  805,  and  36  Pac.  724.  The  fact  that  the 
defendant  has  become  defunct  does  not  of. 
■tself  cancel  its  obligations,  nor  defeat  the 


plaintiff  in  maintaining  an  action  for  the  re- 
coveiy  of  any  valid  claim  which  he  has 
against  it,  providing  action  is  seasonably 
taken.  The  action  of  Railway  Co.  v.  Smith, 
supra,  holds  that  when  a  railroad  company 
is  consolidated  with  another  under  a  new 
name  it  ceases  to  exist,  and  that  any  pro- 
ceedings before  consolidation  cannot  after- 
wards be  continued  or  carried  on  in  the  name 
of  the  defunct  corporation.  If  does  not  de- 
cide that  the  new  consolidation  destroys  an 
existing  right  of  action,  or  that  it  necessarily 
defeats  a  i>ending  proceeding.  Indeed,  It 
is  plainly  Intimated  that  a  proceeding  upon 
the  death  of  the  defendant  can  thereafter  be 
ccMitlnued  only  In  the  name  of  the  successor 
in  interest  of  such  defunct  party. 

It  is  conceded  that  the  defendant  company 
is  dead,  and,  further,  that  its  successor  la 
the.  Kansas  &  Coloiado  Pacific  Railway 
Company.  The  Code  authorizes  the  revivor 
and  continuance  of  an  action  or  proceeding 
against  the  representative  or  successor  in  In- 
terest of  the  party  that  has  ceased  to  exist 
and  provides  ho-^  and  when  It  nmy  be  done. 
Civ.  Code,  §§  40,  425-485.  There  Is  no  otb&s 
or  different  method  of  substituting  a  successor 
of  a  dead  party  as  defendant,  and  reviving 
the  action  in  the  name  of  such  successw, 
than  is  prescribed  in  the  last  sections  named, 
and  which  may  be  found  In  article  19  of  the 
Civil  Code.  They  provide  that  such  a  sub- 
stitution or  revivor  may  be  made  by  the  or- 
dec  of  the  court  or  jodge,  but  they  further 
provide  that  such  an  order  cannot  be  made 
without  the  consent  of  the  successor,  unless 
it  is  done  within  one  year  from  the  time  it 
could  have  been  first  made.  Civ.  Code, 
§  433.  This  is  a  positive  requirement  of  the 
statute,  and  b^ice  the  motion  of  the  plalntifl.' 
comes  too  late.  More  than  three  years 
elapsed  after  the  consolidation  was  effected 
before  the  application  to  substitute  was  made, 
and  the  successor  of  the  defendant  appears, 
and  expressly  declines  to  give  its  consent  to 
the  substitution  or  revivor.  The  proceeding 
In  error  must  therefore^  be  dismissed.  All 
the  Justices  concurring. 


(4  Arte.  327) 
ADAMS  et  al.  v.  DIRECTORS  OP  INSANE 
ASTI.UM. 

(Supreme  Court  of  Arizona.     May  6,  1895.) 

Da  Facto  Officeks — Compensation. 

Where  the  directors  of  the  territorial  in- 
sane asylum  had  appointed  a  resident  superintend- 
ent, and  he  had  qualified,  and  was  acting  as  such, 
and  later  a  new  board  of  directors  had  appointed 
another  to  the  same  position,  he  not  being  in  the 
territory  from  the  time  of  his  appointment  until 
the  19th  day  of  June,  1890.  when  it  was  adjudged 
that  the  appointing  power  lay  in  the  hands  of  the 
governor,  the  former  resident  superintendent  is 
entitled  to  the  salarv  of  the  office  for  the  entire 
time  he  filled  the  same,  the  later  appointed  man 
being  neither  a  de  Jure  nor  de  facto  officer. 

Appeal  from  district  court,  Maricopa  coun- 
ty; before  Justice  A  C.  Baker. 
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Action  by  G.  N.  Adams  and  Isaac  Titus, 
Jr.,  executors  of  the  estate  of  I.  S.  Titus,  de- 
ceased, against  directors  of  tlie  insane  asy- 
lum of  Arizona  territory,  for  salary  as  resi- 
dent physician  and  superintendent.  From  a 
Judgment  for  plaintiffs,  defendants  appeal. 
Affirmed. 

Francis  J.  Heney,  Atty.  Gen.,  for  appel- 
lants.   Alexander  &  Stllwell,  for  appellees. 

BETHUNE,  J.  On  the  19th  day  of  May, 
1888,  I.  S.  Titus  was  appointed  by  the  board 
of  directors  of  the  insane  asylum  of  this 
territory  the  resident  physician  and  superin- 
tendent thereof,  and  performed  the  duties 
of  said  office  from  the  1st  da^  of  June,  1888, 
when  he  qualified,  until  the  19th  day  of  June, 
1890,  when  it  was  adjudged  by  the  district 
court  of  the  Second  Judicial  district  of  this 
territory,  in  and  for  the  county  of  Maricopa, 
that  said  Titus  was  not  legally  entitled  to 
hold  said  office,  on  the  ground  that  the  gov- 
ernor of  the  territory  alone  had  power  to 
appoint  a  person  thereto;  bu(  on  the  Ist  day 
of  October,  1880,  a  new  board  appointed  L. 
C.  Toney  as  the  resident  physician  and  su- 
perintendent, who,  as  the  record  shows,  was 
not  within  the  territory  from  that  time  un- 
til June  19, 1800.  The  board  of  directors  re- 
fused to  pay  Titus  any  of  the  salary  from 
the  1st  of  October,  1889,  to  June  19,  1890,  not- 
withstanding be  performed  the  duties  of  the 
office  in  the  absence  of  Toney,  but  did  pay 
it  to  Toney  by  its  warrant  on  the  treasurer 
of  the  territory.  Titus  In  bis  lifetime 
brought  this  action  to  compel  the  board  of 
directors  to  draw  its  warrant  on  the  treas- 
urer of  the  territory  for  the  sum  claimed 
by  him  as  salary  from  October  1,  1889,  tc 
June  19,  1890,  and,  dying  pending  the  liti- 
gation, his  executors,  appellees,  were  substi. 
tuted  as  plaintiffs,  and  Judgment  was  ren- 
dered In  their  favor  in  the  court  below,  from 
which  Judgment  defendants  appeal  to  this 
court.  There  is  no  dispute  as  to  the  facts 
in  the  case,  but  appellants  contend  that, 
payment  having  been  made  to  Toney,  Titus, 
being  only  a  de  facto  officer,  cannot  recover 
from  the  territory  or  the  board  the  amount 
claimed  to  be  due  him.  This  would  certain- 
ly be  true  had  Toney  been  a  de  Jure  officer, 
but,  he  being  neither  a  de  Jure  nor  a  de  facto 
officer,  the  payment  made  to  him  was  with- 
out any  reason  or  warrant  of  authority  what- 
ever, and  could  not  affect  Titus'  right.  The 
case  of  Behan  v.  Board  of  Prison  Com'rs 
(Ariz.)  31  Pac.  521,  is  almost  on  all  fours 
with  this  case,  in  principle.  As  said  in  that 
<-nse:  "Prior  to  the  bringing  of  the  suit  In 
the  district  court  by  the  attorney  general 
ajralnst  Behan,  it  had  been  the  practice  that 
the  superintendent  should  be  appointed  by 
the  board  of  prison  commissioners,  and  the 
legality  of  that  practice,  up  to  the  time  of 
the  Judgment  of  ouster  against  Behan, 
seems  to  have  been  unquestioned."  In  that 
case,  as  in  this,  there  was  no  de  Jure  officer. 


and  Behan,  having  performed  the  dutiee  as 
superintendent  under  the  appointment  of  the 
board  of  prison  commissioners  (who  it  was 
afterwards  adjudged  had  no  power  to  ap- 
point), was  awarded  the  salary  attachecl  to 
that  office.  Following  the  principle  of  that 
case,  we  think  the  Judgment  in  this  case 
should  be  affirmed,  and  It  Is  so  ordered. 

HAWKINS  and  ROUSE.  JJ.,  concur. 


(U  Wash.  601> 

DOUTHITT  et  al.  v.  MacCtJLSKX  et  aL 

(Supreme  Court  of  Washington.   April  15, 1895.) 

UiCHAXic's  Lien  —  On  Commokitt  Propbktt  — 

'forecloscbe  judrmekt— bindino 

Effect  on  Wife. 

1.  Under  Laws  1893,  c.  60,  t  10,  p.  116, 
providing  that  depositions  and  other  evidence  on 
file  shall  be  appropriately  referred  to  in  the  pro- 
posed bill  or  statement,  and,  when  it  is  certined, 
shall,  if  the  judge  bo  direct,  be  attached  to  and 
become  a  part  of  the  bill,  it  is  immaterial 
whether  exhibits  are  attached  by  counsel  before 
the  certificate  is  made,  or  attached  by  the  judge, 
if  they  are  appropriately  referred  to  in  the  copy 
of  the  bill  served  on  respondents'  counsel. 

2.  In  a  suit  to  foreclose  a  lien  upon  com- 
munity property,  the  wife  of  llie  owner  is  a 
necessary  party  defendant. 

3.  The  hustmnd  may  contract  for  the  erec- 
tion of  buildings  on  the  community  real  estate, 
so  OS  to  subject  it  to  mechanic's  liens  therefor. 

4.  A  lien  notice  which  describes  the  hus- 
band as  the  "reputed  owner"  is  not  invalid, 
where  it  appears  on  the  trial  of  the  foreclosure 
suit,  in  which  husband  and  wife  are  Joined,  that 
the  property  was  in  fact  owned  by  the  com- 
munity, though  this  was  unknown  to  claimant 
at  the  time  he  filed  his  notice. 

5.  Several  actions  which  were  brought  to 
foreclose  mechanics'  liens  on  community  prop- 
erty, in  some  of  virhich  the  wife  was  not  made^ 
a  party,  but  concerning  which  she  had  full 
knowledge,  were  consolidated  and  tried  together, 
the  wife  participating  in  the  trial,  and  a  single 
decree  was  rendered  foreclosing_  all  the  liens. 
H^d,  that  the  proceedings  being  in  rem,  and  the 
wife  not  having  appealed  from  the  decree,  she 
was  bound  thereby,  though  not  technically  a 
party  to  each  of  the  actions. 

Appeal  from  superior  court,  King  county; 
R.  Osbom,  Judge. 

Action  by  Nellie  Douthitt  and  another 
against  A.  E.  MacCulsky  and  others  to  per- 
petually enjoin  the  enforcement  of  a  decree 
foreclosing  mechanice'  liens.  From  a  Judg- 
ment for  plaintiffs,  defendants  appeaL  Re- 
versed. 

Oarr  &  Preston,  for  appellants  MacOulsky, 
Hanford,  and  Harrington.  Fishback,  Sapp& 
Ferry,  for  appellants  Hughes  and  Albright. 
Smith  &  Littell  and  Jenner,  Legg  &  Williams, 
for  appellants  T.  F.  Clark  and  John  0.  Gray- 
son. Elder  &  Hardin,  for  appellants  Charles 
and  Keeler.  Thompson,  Edsen  &  Humphries, 
for  respondents, 

GORDON,  J.  Respondents  have  filed  a  mo- 
tion in  this  court  to  strike  the  statement  ^r 
facts  from  the  record,  because  the  copy  of  the 
statement  served  on  counsel  for  respondents 
did  not  contain  any  of  the  exhibits  or  written 
evidence  introduced  upon  the  trial;  but  there- 
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after  the  same  were,  over  the  objectlonB  of 
the  respondents,  attached  to  the  original 
statement,  and  certified  by  the  coutt  Sec- 
tion 10,  c.  60,  p.  115,  Laws  1893,  relating  to 
the  settling  and  certifying  of  statements  of 
facta,  provides:  "Depositions  and  other  writ- 
ten evidence  on  file  shall  be  appropriately  re- 
ferred to  in  the  proposed  bill  or  statement, 
and  when  It  Is  certified  the  same  or  copies 
thereof.  If  the  Judge  so  direct,  shall  be  at- 
tached to  the  bill  or  statement  and  shall 
thereuiK)n  become  a  part  thereof."  The  copy 
of  the  statement  served  In  this  cause  made 
appropriate  reference  to  the  eichlblts,  etc. 
The  judge  who  presided  below  has  properly 
certified  the  statement.  Including  such  exhib- 
its, and  we  deem  It  Immaterial  whether  the 
same  were  attached  by  counsel  before  the 
certificate  was  made  or  attached  by  the 
Judge.  We  think  In  either  case  the  certifi- 
cate is  conclusive.  The  motion  to  strike  Is 
therefore  denied. 

On  the  3d  day  of  July,  1889,  Charles  Mc- 
Donald and  Elizabeth  McDonald,  husband 
and  wife,  were  the  owners  of  lot  6  in  block  8 
of  Boren's  addition  to  Seattle,  and  on  that 
day  leased  the  same  to  respondent  D.  Wil- 
liam Douthltt,  for  a  term  of  15  years.  At 
that  time,  and  for  some  years  prior  thereto, 
and  at  all  times  since,  said  D.  William  Douth- 
ltt and  his  co-respondent,  Nellie  Douthltt, 
were  and  are  husband  and  wife.  Said  lease 
was  dtily  filed  In  the  office  of  the  auditor  of 
King  county,  and  thereafter  the  husband  en- 
tered Into  a  contract  In  writing,  with  W.  D. 
Farris,  H.  L.  Wyatt,  and  W.  C.  Stetson  for 
the  «%ction  of  a  four-story  brick  building 
upon  said  lot,  said  contractors  to  furnish  all 
materials  and  labor  therefor.  The  building 
was  erected  in  pursuance  of  said  contract, 
but  It  appears  -that  the  extractors  neglected 
to  pay  for  a  large  amount  of  material  fur- 
nished by  different  firms  and  corporations,  for 
use,  and  which  were  actually  used,  In  the 
erection  and  construction  of  said  building; 
that  thereafter,  and  some  time  during  the 
year  1891,  these  appellants,  together  with 
several  other  persons  so  furnishing  material, 
having  filed  their  lien  notices,  brought  their 
several  suits  in  the  sui)erior  court  for  said 
county  for  the  purpose  of  foreclosing  the 
same.  In  all  of  said  suits  said  contractors 
and  respondent  D.  William  Douthltt  were 
made  parties  defendant,  and  in  three  of  them 
respondent  Nellie  Douthltt  was  also  Joined  as 
a.  party  defendant,  and  Joined  with  her  hus- 
band In  answering.  In  none  of  the  suits 
brought  by  these  appellants,  however,  was 
she  made  a  party,  and  the  Uen  notices  filed 
by  these  appdlants,  respectively,  named  the 
respondent  D.  William  Douthltt  as  the  "re- 
puted owner"  of  the  premises  upon  which 
said  liens  were  claimed,  and  like  allegations 
touching  the  ownership  of  the  leasehold  and 
the  building  were  made  In  their  respective 
complaints.  In  each  of  said  causes  respond- 
ent D.  William  Douthltt  appeared  and  an- 
swered, and  In  his  answer  failed  to  deny  said 


allegations  of  ownership.  In  the  foreclosure 
suit  brought  by  appellants  Clark,  Harris,  and 
Orayson,  partnera  aa  Clark,  Harris  &  Co.,  the 
Star  Paint  Company  filed  a  complaint  in  inter- 
vention, in  which  complaint  it  was  alleged 
that  D.  William  Douthltt  and  his  said  wife 
were  the  owners  of  the  building  and  the  prem- 
ises, and  setting  up  a  claim  of  lien  thereon. 
The  respondents  answered  the  intervening 
complaint  of  the  Star  Paint  Company,  in 
which  answer  they  alleged  affirmatively  that 
D.  William  Douthltt  entered  into  a  contract 
in  writing,  with  said  Farris,  Wyatt,  and  Stet- 
son for  the  construction  of  said  building,  and 
that  be  had  fully  paid  the  contract  price.  In 
two  of  the  other  suits  brought  for  the  pur- 
pose of  foreclosing  liens  upon  said  premises, 
the  respective  complaints  alleged  that  the 
premises  were  owned  by  respondents,  D. 
William  and  Nellie  Douthitt,  and  respondent 
Nellie  Douthitt  was  Joined  as  a  party  defend- 
ant therein.  •  Thereafter,  on  October  17,  1891, 
pursuant  to  an  order  of  the  court,  all  of  said 
causes  therein  pending  (brought,  as  hereinbe- 
fore stated,  for  the  purpose  of  foreclosing  liens 
upon  said  premises,  being  seven  in  all)  were 
consolidated;  and  on  the  2d  day  of  Novem- 
ber, 1891,  the  same  were  brought  on  for  trial. 
Upon  the  trial,  the  court,  among  other  things, 
found  that  the  premises  were  leased  to  re- 
spondent ."D.  William  Douthltt;  that  he  Is 
still  the  lessee  •  •  •  and  the  owner  of 
said  term  of  yeare;  that  upon  said  premises 
the  said  D.  William  Douthitt,  lessee,  erected 
a  fonr-story  brick  building,  now  standing 
thereon,  and  of  which  said  Douthitt  is  the 
owner."  On  November  20,  1891,  the  court 
rendered  Its  decree,  establishing  and  fore- 
closing all  of  said  liens  excepting  one  only 
(which  was  not  claimed  by  any  of  the  pai'- 
ties  appellant),  said  decree  establishing  said 
liens  "upon  all  the  interest  of  the  said  de- 
fendants, D.  William  Douthltt  and  Nellie 
Doutbitt,  his  wife,"  in  and  to  said  premises, 
and  directing  "that  said  building,  the  said 
leasehold  interest,  and  the  term  of  years  In 
said  lot  of  land  be  sold  [thereunder]  •  *  •; 
that  the  defendants,  D.  William  Douthltt  and 
Nellie  Douthitt,  and  each  of  them,  be  forever 
foreclosed  of  all  hiterest,  estate,  claim,  lien, 
and  equity  of  redemption  in  said  described 
building  and  said  described  land,  from  and 
after  the  date  of  the  confirmation  of  such 
sale,  excepting  only  such  equity  of  redemp- 
tion as  is  allowed  by  law  for  property  sold 
under  decree  of  foreclosure  of  mortgage." 
Respondent  D.  William  Douthltt  appealed 
from  said  decree  to  this  court,  and  his  ap- 
peal was  dismissed.  Clark-Harris  Co.  v. 
Dorithitt,  4  Wash.  465,  30  Pac.  744;  Id.,  5 
Wash.  96,  31  Pac.  422.  In  July,  1893,  the 
respondents,  Nellie  Douthltt  and  D.  Wil- 
liam Douthitt,  brought  this  action  In  the 
superior  court  of  King  cotmty  to  perpettial- 
ly  enjoin  the  enforcement  of  said  decree 
so  rendered  In  such  consolidated  cause,  in 
so  far  as  said  decree  orders  a  sale  of  the 
property  to  satisfy  said  liens.    They  based 


Digitized  by 


Google 


188 


PAOIFIO  EEPOKTBR,  VoL  40. 


(Waah^ 


their  dalm  to  relief  on  the  alleged  fact  tbat  | 
Nellie  Dontbitt  was  not  a  party  to  nor  bound 
by  the  former  decree.     The  trial  court  grant- 
ed the  Injunction,  and  the  appellants  here 
(defendants  below),  appeal  therefrom. 

Many  questions  of  an  interesting  nature 
have  been  very  ably  discussed  by  learned 
counsel  in  presenting  this  appeal,  but  the 
conclusion  which  we  have  reached  upon  one 
of  them  disposes  of  the  cause,  and  relieves  us 
of  the  necessity  of  considering  any  other. 
Respondents  contend  that  the  building  and 
the  leasehold  Interest  are  community  proper- 
ty, and  that  In  a  suit  to  foreclose  a  lien  upon 
community  property  the  wife  is  a  necessary 
Darty  defendant;  and  this  court  has  so  de- 
cided in  Manufacturing  Co.  v.  Miller,  3 
Wash.  St  480,  28  Pac.  1035.  Up<m  the  part 
of  appellants  it  is  contended:  First,  that  the 
consolidated  cause  was  one  action,  and  the 
respondents,  as  parties  to  that  cause,  are 
bound  by  the  decree;  second,  tfiat  respond- 
ent Nellie  Douthltt,  whUe  not  technically  a 
party  to  each  of  the  causes  so  consolidated, 
was,  nevertheless,  actually  represented  on 
the  trial  of  the  consolidated  cause  by  coun- 
sel, and  participated  in  the  trial,  and  defend- 
ed against  the  Hens  which  were  being  assert- 
ed; that  she  had  actual  knowledge  of  the 
proceedings,  and  did  not  appeal  from  the  de- 
cree. 

The  proceedings  to  foreclose  the  liens  were, 
so  far  as  respondents  are  concerned,  strictly 
In  rem.  No  personal  claim  was  made  against 
the  respondents,  or  either  of  them.  As  re- 
gards the  ownership  of  the  property  upon 
which  the  liens  were  sought  to  be  enforced, 
It  could  make  no  possible  difference  whether 
It  was  the  property  of  the  "community"  or 
the  separate  property  of  one  of  the  spouses. 
In  either  case  it  would  be  subject  to  tlie  lien 
arising  for  materials  furnished  or  labor  per- 
formed. Nor  do  we  think  the  fact  that  the 
Men  notices  described  the  husband  as  being 
the  "reputed  owner"  of  the  property  could 
operate  to  defeat  the  Hens,  where  It  devel- 
oped upon  the  trial  of  the  actlMi  to  foreclose 
that  It  was  In  fact  the  property  of  the  "com- 
munity." In  other  words,  we  hold  that  a 
lien  notice  which  describes  the  husband  as 
the  "reputed  owner"  of  the  premises  is  not 
invalid  where  it  appears,  upon  the  trial  In  a 
foreclosure  suit,  in  which  both  husband  and 
wife  are  joined,  that  the  property  was  in  fact 
owned  by  the  community,  but  that  such  fact 
was  -not  known  to  the  claimant  at  the  time 
of  the  filing  of  his  lien  notice;  and  this  hold- 
ing in  no  wise  conflicts  with  the  conclusion 
reached  in  Sagmeister  v.  Foss,  4  Wash.  320, 
30  Pac.  80,  744.  This  court  has  held  that 
the  husband  is  empowered  to  contract  for  the 
erection  of  buildings  on  the  community  real 
estate,  and  thus  subject  It  to  mechanics'  liens. 
Manufacturing  Co.  v.  Miller,  supra. 

The  respondent  Nellie  Douthltt  was  a  party 
defendant  In  some  <^  the  a(:tlons  brought  to 
foreclose  liens  upon  these  premises,  and  said 
actions  were  consolidated   with  the  causes 


instituted  by  these  appellants,  and  there  was 
but  <«e  decree  entered  In  such  consolidated 
cause.  The  ownership  of  the  property  was- 
one  of  the  questions  submitted  upon  the  trial 
of  such  consolidated  cause  for  a  judicial  de- 
termination. The  court  expressly  found  that 
it  was  the  property  of  the  respondent  D.  Wil- 
liam Douthltt,  and  we  think  such  finding  is 
conclusive  and  binding  upon  her  and  the 
community  composed  of  herself  and  the  said 
D.  William  Douthltt  It  was  their  right, 
and  they  had  the  opportunity,  to  make  every 
possible  defense  which  existed  against  the 
enforcement  of  the  liens.  The  wife  was  a 
party  to  the  decree.  It  was  her  right,  either 
separately  or  by  joining  with  her  husband,  to- 
appeal  from  said  decree.  She,  however,  dect- 
ed  not  to  do  so,  and  the  same  has  become  final 
and  binding  upon  her,  as  well  as  up<xi  all  oth- 
er parties  to  the  same.  While,  as  has  been 
said,  the  resi>ondent  NeUie  Douthltt  was  not 
a  party  to  some  of  the  foreclosure  suits,  yet 
she  knew  of  their  pendency,  and  the  objects 
sought  to  be  attained  therein.  She  also  par- 
ticipated in  the  trial  of  the  consolidated  case, 
and  knew  of  the  decree  and  of  her  right  to 
appeal.  Under  such  circumstances,  we  think 
that  she,  as  well  as  her  husband,  is  conclu- 
sively bound  by  the  decree.  The  sole  object 
of  the  several  suits  being  to'  subject  this  prop- 
erty to  the  lien  claims,  each  of  the  members 
of  the  community  became  directly  Interested 
In  the  result  of  said  action.  There  was  an 
identity  of  Interest  existing  between  them, 
so  far  as  the  property  of  the  community- wa» 
affected  by  the  suits.  The  wife  participated 
In  the  trial,  at  least  as  to  some  of  the  Issues 
submitted  toe  determination;  and  with  full 
knowledge  of  the  ether  Issues  and  of  their 
possible  results,  and  with  actual  knowledge- 
of  what  was  decreed  In  the  premises,  she  re- 
mained silent  when  she  should  have  spokoi, 
and  cannot  now  be  heard.  "It  Is  contrary 
to  the  policy  of  the  law  to  allow  the  same 
question  to  be  separately  litigated  by  every 
person  interested  In  It"  Albert  t.  Hamilton 
(Md.)  25  Atl.  341. 

Admitting  the  general  rule  to  be  that  no  one 
can  be  conclusively  bound  by  a  judgment  or 
decree  unless  he  be  a  party  to  the  suit  or  be 
in  privity  with  the  party,  we  think  this  rule 
does  not  require  a  person  to  become  a  tech- 
nical party  to  the  record  In  order  to  be  bound 
and  concluded,  by  the  result  of  the  suit  If 
he  be  Interested  in  the  subject-matter  of  the 
suit,  and  exercise  the  right  of  participating 
in  the  defense,  he  cannot  afterwards  be 
heard  to  contend  that  he  Is  not  bound  and 
concluded  by  the  judgment  and  decree  to  the 
same  extent  that  he  would  have  been  if  made 
a  technical  party  to  the  proceeding.  "The 
law  requires  that  there  shall  be  an  end  of 
litigation;  and,  where  a  party  has  had  a  full 
and  fair  opportunity  presented  of  making  all 
the  defenses  at  his  command  to  an  asserted 
right  or  claim,  it  la  quite  immaterial  that  he 
has  elected  to  appear  and  def^id  in  the  name 
of  another,  who  Is  a  party  of  record,  rather 
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than  cause  himself  to  be  made  a  codefendant 
In  the  proceeding."  Parr  v.  State  (Md.)  17 
Atl.  1020.  And  thiB,  we  think.  Is  applicable 
to  the  present  case.  The  respondent  Nellie 
Douthltt,  In  addition  to  being  an  actual  party 
defendant  in  some  of  the  foreclosure  suits, 
had  fall  knowledge  of  the  existence  of  the 
others  being  prosecuted  against  this  property; 
also  of  the  fact  that  her  husband  had  actually 
appeared  in  them,  and  that  counsel  paid  from 
the  common  fund  was  In  charge  of  said  liti- 
gation. She  permitted  the  litigation  to  pro- 
ceed in  the  way  that  it  did  proceed,  under- 
standing its  nature  and  its  possible  results.  A 
jnst  appreciation  of  her  relation  to  the  com- 
munity, the  identity  of  her  interest  in  the 
property  with  that  of  her  husband,  and  ber 
knowledge  of  the  pending  litigation,  alike  re- 
quired her  to  make  such  resistance  to  the 
foreclosure  suits  as  the  law  and  the  facts 
waiTauted  or  would  permit  ber  to  make;  and, 
failing  80  to  do,  she  must  abide  the  conse- 
quences of  such  failure.  In  Bachelder  y. 
Brown  (Mich.)  11  N.  W.  200,  the  court,  speak- 
ing through  Cocdey,  J.,  say:  "It  Is  true  the 
general  rule  Is  that  judgments  bind  only  par- 
ties and  their  privies;  'but  it  Is  equally  true 
that  those  are  held  to  be  parties  who  hare  a 
right  to  control  the  proceedings,  to  make  de- 
fense, to  adduce  and  cross-examine  the  wit- 
nesses, and  to  appeal  from  the  decision  if 
any  appeal  lies.'  •  •  •  Courts  will  look 
beyond  the  nominal  party,  and  treat  as  the 
real  party  him  whose  Interests  are  Involred 
In  the  issue,  and  who  conducts  and  controls 
the  action  or  defense,  and  will  hold  him  con- 
cluded by  any  Judgment  that  may  be  ren- 
dered." In  Andei-Bon  v.  Watts,  11  Sup.  Ct. 
449,  suit  to  foreclose  a  mortgage  was  brought 
against  the  wife  alone,  and  the  husband  join- 
ed in  the  answer.  The  supreme  court  of  the 
United  States,  in  an  opinion  by  Fuller,  C.  J., 
say:  "Mr.  Davis  appears  to  have  been  a  nec- 
essary party;  and  although  the  plalntiflTs  did 
not  originally,  or  by  amendment  after  an- 
swer, make  him  in  terms  a  party  to  their 
blU,  •  •  •  yet  the  effect  of  what  was  done 
was  such  as  bound  him  by  the  decree;  and 
we  think,  upon  this  record,  he  must  be  held 
to  have  become  such.  A  pereon  who  has  not 
been  named  as  defendant  to  a  bill  may  ap- 
pear nt  the  hearing,  with  the  consent  of  all 
the  parties  to  the  cause;  and  In  this  instance 
the  objection  of  want  of  consent  cannot  be 
taken."  The  rule  and  the  reason  for  it  are 
most  admirably  stated  by  Mr.  Greenleaf,  in 
volume.  1  of  his  work  on  Evidence  (sections 
522,  523):  "Justice  requires  that  every  cause 
be  once  fairly  and  Impartially  tried;  but  the 
public  tranquillity  demands  that,  having  been 
once  so  tried,  all  litigation  of  that  question, 
and  between  those  parties,  should  be  closed 
forever.  It  is  also  a  most  obvious  principle 
of  justice  that  no  man  ought  to  be  bound  by 
proceedings  to  which  he  was  a  stranger; 
but  the  converse  of  this  rule  is  equally  true, 
— tliat  by  proceedings  to  which  he  was  not  a 
stranger  be  may  well  be  held  bound.     Un- 


der the  term  'parties,'  in  tbta  connection,  the . 
law  Includes  all  who  are  directly  Interested 
In  the  subject-matter,  and  had  a  right  to 
make  defense  or  to  control  the  proceedings 
and  to  appeal  from  the  judgment.  This  right 
involves  also  the  right  to  adduce  testimony, 
and  to  cross-examine  the  witnesses  adduced 
on  the  other  side.  Persons  not  having  these 
rights  are  regarded  as  strangers  to  the  cause. 
But,  to  give  full  effect  to  the  principle  by 
which  parties  are  held  bound  by  a  judgment, 
all  persons  who  are  represented  by  the  par- 
ties, and  claim  under  them  or  in  privity  with 
them,  are  equally  concluded  by  the  same  pro- 
ceedings. We  have  already  seen  that  the 
term  'privity'  denotes  mutual  or  successive 
relationship  to  the  same  rights  of  property. 
The  ground,  therefore,  upon  which  persons 
standing  in  this  relation  to  the  litigating  par- 
ty are  bound  by  the  proceedings  to  which 
he  was  a  party,  is  that  they  are  identified 
with  him  in  Interest;  and,  wherever  this 
Identity  is  found  to  exist,  all  are  alike  con- 
cluded." The  propostion  here  laid  down  U 
fully  sustained  by  the  authorities.  Albert  v. 
Hamilton,  supra;  City  of  Chicago  v.  Robbins, 
2  Black,  418;  Robbins  v.  City  of  Chicago,  4 
W^all.  (557;  Bachelder  ▼.  Brown,  supra;  Parr 
T.  The  State,  supra;  Hurd  v.  McClellan  (Colo. 
App.)  29  Pac.  181. 

Having  neglected  to  perfect  an  appeal,  and 
after  waiting  until  the  statute  has  run  against 
new  suits  to  enforce  the  liens,  the  respond- 
ents seek  the  interposition  of  equity  to  relieve 
them  from  tlie  consequence  of  their  own  neg- 
lect, and  the  judgment  appealed  from  pre- 
sents the  somewhat  novel  and  anomalous 
spectacle  of  equity  enjoining  its  own  decree. 
The  judgment  and  decree  of  the  lower  court 
must  be  reversed,  and  the  cause  remanded, 
with  Instructions  to  dismiss  the  action. 

HOYT.  C.  J.,  and  ANDERS  and  SCOTT, 
JJ.,  concur. 


(U  Wash.  S65) 
BRODEGK  et  al.  v.  FARNUM  et  al. 
(Supreme  Cert  of  Washington.     April  8,  1895.) 

BUILDINO  CoXTBACT — ACTION  FOB  BllEACH  —  RE- 
LEASE OP  JoixT  CosTBACTOB—Ep^KCT— Set- 
off—Joi^T  AND  Several  Claims. 

1.  The  making  of  payments  on  a  building  con- 
tmot  without  objection,  after  tlie  time  specified 
for  the  completion  of  the  work,  is  a  waiver  of  any 
ciaiin  for  dninoKes,  except  as  against  the  unpaid 
balance,  for  failure  to  linish  the  work  within  the 
stipulated  period. 

2.  Where  no  date  is  specified  for  the  comple- 
tion of  a  building,  the  contractors  are  entitled  to 
a  reasonable  time  therefor. 

3.  Defendants  contracted  to  erect  a  bnilding 
for  plaintiffs,  but  before  it  was  finished  a  portion 
thereof  fell,  and  work  was  suspended,  it  being 
disputed  which  of  the  parties  was  at  fault.  Sub- 
sequently, S..  one  of  tne  defendants,  made  a  new 
contract  to  complete  the  structure.  Bdd,  that 
the  question  of  doubtful  liability  was  sutficicnt 
consideration  for  the  new  contract,  and  upon  the 
fulfillment  thereof  by  S.  he  was  entitled. to  recovor 
the  balance  of  the  contract  price. 
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4.  Where  several  persona,  who  have  jointly 
entered  into  a  building  contract,  withdraw,  and 
one  of  them  malces  a  new  contract  to  complete 
the  work,  he  is  thereby  released  from  liability  un- 
der the  former  agreement;  and,  since  the  release 
of  one  joint  obligor  reip.ises  all,  the  prior  contract 
is  terminated. 

5.  One  who  is  sued  jointly  with  others  for 
breach  of  a  building  contract,  may  off-set  individ- 
ually,  and  for  the  defendants  jointly,  a  claim  for 
a  balance  due  on  the  contract  price. 

Appeal  from  superior  court.  King  county; 
R.  Osborn,  Judge. 

Action  by  G.  Brodeck  and  another  against 
George  W.  Farnnin  and  others  for  breach  of 
contract  Prom  a  judgment  for  plaintiffs, 
defendant  W.  C.  Stetson  appeals.    Reversed. 

Wiley  &  Bostwlck,  for  appellant  Will  H. 
Thompson,  E.  P.  Edaen,  and  John  E.  Hum- 
phries, for  respondents. 

SCOTT,  J.  This  was  an  action  for  dam- 
ages for  breach  of  a  contract  entered  Into 
between  the  plaintltCs  and  the  defendants  for 
the  erection  of  a  building.  The  claim  for 
damages  is  based  upon  the  following 
grounds,  in  substance:  (1)  That  the  building 
was  not  completed  within  the  time  con- 
tracted for,  whereby  the  plaintiffs  lost  cer- 
tain rents;  (2)  that  by  the  terms  of  the  con- 
tract said  building  was  to  be  constructed  so 
that  the  first  floor  should  be  upon  a  level 
with  the  sidewalk,  according  to  the  estab- 
lished grade,  and  that  it  was  not  so  con- 
structed, but  was  erected  so  that  the  first 
floor  was  a  foot  or  more  higher  than  it 
should  have  been;  (3)  that  the  building  was 
not  constructed  according  to  the  plans  and 
specifications,  in  tliat  certain  posts  were 
placed  therein,  and  was  constructed  of  in- 
ferior materials,  and  that  the  work  was  de- 
fective, whereby  it  was  rendered  of  much 
less  value  than  it  otherwise  would  have 
been.  The  defendant  Farnum  made  no  an- 
swer. The  defendant  Reitze  answered,  de- 
nying certain  matters  alleged  In  the  com- 
plaint and  averring  that  Farnum  was  the 
principal  contractor,  and  that  himself  and 
Stetson  were  sureties,  and  that  plaintiffs 
had  knowledge  thereof;  that  during  the  prog- 
ress of  the  construction  of  the  building  one 
of  the  walls  fell,  without  the  fault  of  the  de- 
fendants, and  because  of  the  negligence  and 
fault  of  the  plaintiffs  in  faUIng  to  provide  a 
suitable  and  sufficient  foundation  for  said 
wall;  and  that  thereupon  said  plaintiffs  en- 
tered Into  a  new  contract  with  the  defend- 
ant Stetson,  and  extended  the  time  for  the 
completion  of  the  building,  whereby  the  de- 
fendant Stetson  was  to  construct  the  same, 
and  that  Stetson  did  complete  the  building 
in  accordance  with  such  contract  Defend- 
ant Stetson  answered,  denying  certain  mat- 
ters alleged  in  the  complaint  and  setting  up 
several  afflrmatlve  defenses,  wherein  it  was, 
In  substance,  alleged  that  it  was  the  duty  of 
plaintiffs  to  provide  the  foundation  for  said 
building,  and  that  the  defendants  entered 
upon  the  construction  of  the  building  accord- 


ing to  the  contract,  but  that  the  foundation 
therefor  provided  by  the  plaintiffs  was  In- 
sufficient and  insecnie;  that,  after  the  build- 
ing was  partly  constructed,  a  portion  of  it 
fell,  which  was  wholly  due  to  the  fault  of 
the  pUiintiffs;  and  that  he  thereafter  suc- 
ceeded to  all  the  right  title,  and  interest  of 
his  codefendants  Farnum  and  Reitze  in  and 
to  said  contract,  with  the  knowledge  and 
consent  of  the  plaintiffs,  and  entered  into  a 
contract  with  the  plaintiffs  to  make  the  nec- 
essary repairs  and  complete  the  building;, 
the  time  therefor  l)eing  extended;  and  that 
he  thereafter  proceeded  to  and  did  construct 
the  building  in  accordance  with  the  contract 
and  certain  agreed  alterations;  and  alleging 
tliat  the  posts  aforesaid  were  put  in  said 
building,  and  the  lower  floor  raised,  in  ac- 
cordance with  the  plaintiffs'  directions.  He 
also  set  up  a  counterclaim  for  certain  extras 
furnished,  and  for  the  balance  of  the  contract 
price  due  for  the  erection  of  the  building. 
The  plaintiffs  replied,  denying  the  aflirmative 
matters  pleaded.  Verdict  and  judgment  were 
rendered  for  plaintiffs  upon  the  trial,  and  de- 
fendant Stetson  appealed  therefrom. 

Some  of  the  questions  presented  are  com- 
plicated, owing  to  the  contradictory  charac- 
ter of  the  proof,  and  its  insufficiency  in  som^ 
particulars,  and  it  is  difficult  to  deter- 
mine all  of  them  deflnitely.  But  we  may 
perhaps  indicate  our  views  sufficiently  for 
the  guidance  of  the  lower  court  in  the  fur- 
ther disposition  of  the  cause.  The  first  point 
raised  by  appellant  Is  that  the  court  should 
have  granted  his  motion  for  a  nonsuit  It 
appears  that  after  the  expiration  of  the  time 
fi.ced  for  the  completion  of  the  building  in 
the  original  contract  and  while  appellant. 
Stetson,  was  engaged  in  the  construction  of 
the  same,  the  plaintiffs  made  several  pay- 
ments to  him  thereon,  in  all  amoimting  to 
the  sum  of  $9,480;  and  it  is  contended— ac- 
cepting the  plaintiffs'  view  of  the  case,  and 
conceding  there  was  no  second  contract  with 
Stetson— that  this  was  a  waiver  of  the  time 
fixed  for  the  completion  of  the  building  in 
the  original  contract;  aud,  furthermore,  that 
these  payments  were  made  with  full  knowl- 
edge that  the  building  was  being  constructed 
above  the  grade;  and  that  having  made 
these  payments,  the  plaintiffs  could  not 
maintain  an  action  for  damages.  As  to  this 
question,  however,  there  was  some  proof 
to  show  that  defective  materials  had  been 
used  in  the  construction  of  the  building,  and 
we  are  not  satisfied  from  the  proofs  that  the 
plaintiffs  knew  that  such  materials  were  de- 
fective, and  were  not  such  as  were  called  for 
by  the  contract  Consequently  the  motion 
for  a  nonsuit  was  properly  overruled. 

In  connection  with  this  same  matter  It  is 
contended  that  the  court  erred  in  overruling 
the  motion  of  appellant  to  exclude  from  the 
consideration  of  the  Jury  all  evidence  as  to 
loss  of  rent  accruing  between  July  1,  1890, 
and  September  9,  1890,  the  first  date  being 
the  time  fixed  in  the  original  contract  for  the 
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completion  of  the  building,  and  the  last  date 
being  the  time  when  the  last  payment  was 
made  by  the  plaintiffs  to  Stetson.  We  think 
this  point  is  well  taken,  for,  if  no  contract 
had  been  entered  into  with  Stetson  for  the 
completion  of  the  building  after  the  falling 
of  a  portion  of  It,  and  conceding  that  Stetson 
was  continuing  the  work  under  the  original 
contract,  the  making  of  these  payments  with 
full  knowledge  of  the  facts  was  a  waiver  of 
all  claims  for  damages,  except  as  against 
the  balance  remaining  unpaid,  for  a  failure 
to  complete  the  building  by  the  time  speci- 
fied, up  certainly  to  the  date  of  the  last  pay- 
ment, and  the  plaintiffs  could  not  maintain 
an  action  therefor.  Henrlcus  v.  Knglert 
(Sup.)  17  N.  Y.  Supp.  233-237.  '  Evidence  In 
support  of  appellant's  counterclaim  was  ex- 
cluded by  the  court.  We  are  of  the  opinion, 
also,  that  the  waiver  of  time  may  have  gone 
further  than  this,  which  we  shall  hereafter 
consider. 

It  is  farther  contended  that  the  court  erred 
in  overruling  appellant's  motion  to  wlthdr^iw 
from  the  consideration  of  the  Jury  the  evi- 
dence of  damage  In  consequence  of  the  build- 
ing being  above  the  grade,  the  grounds  for 
said  motion  being  that  it  appeared  from  the 
evidence  of  the  piantiflfs  that  with  full  knowl- 
edge of  the  fact  they  liad  voluntarily  paid 
more  money  to  the  contractors  tlian  they  now 
claim  to  be  damaged  by  reason  of  the  build- 
ing being  above  the  grade;  and  it  further  ap- 
peared by  the  testimony  of  the  plaintifts  that 
it  was  their  duty  to  provide  the  foimdatlon 
for  the  bnildlog,  and  they  undertook  to  do  so. 
The  building  was  being  erected  upon  tide 
lands,  and  the  foundation  was  in  part  com- 
posed of  piles  driven  into  the  ground.  The 
plaintiffs  procured  this  to  be  done,  and  had 
the  piles  sawed  off  and  capped,  and  left  in 
condition  for  the  building  to  l>e  erected  npon; 
and.  If  the  foundation  they  had  thus  pr^ared 
was  too  high,  it  was  their  fault,  and  not  the 
fault  of  the  defendants.  The  evidence  of 
damage  In  this  particular  was  therefore  inad- 
missible. 

It  is  next  contended  that  the  court  erred 
in  excluding  from  the  jury  all  evidence  of- 
fered by  appellant,  Stetson,  under  his  coun- 
terclaim. The  respondents  urge  that  this  evi- 
dence was  incompetent,  and  that  the  written 
contract  entered  into  by  the  defendants  must 
govern.  But  this  does  not  seem  to  us  as  well 
founded.  It  was  a  disputed  question  as  to 
whether  the  fall  of  a  portion  of  the  b\iilding 
was  occasioned  by  the  defective  foundation 
provided  ))y  the  plaintiffs,  or  whether  It  was 
due  to  defective  material  used  in  the  con- 
struction of  the  building,  or  a  failure  to  prop- 
erly construct  it.  It  appears  that,  after  a 
part  of  the  building  fell,  Faxnum  at)andoned 
the  work,  and,  while  this  matter  as  to  which 
of  the  parties  was  responsible  for  the  fall  of 
the  building  was  In  dispute,  and  after  work 
thereon  bad  tieen  suspended,  appellant.  Stet- 
son, claims  that  be  entered  into  a  new  con- 
tract with  the  plaintiffs  to  proceed  with  the 


construction  of  the  building,  as  alleged  by 
him.  The  parties  could  lawfully  make  this 
second  contract,  notwithstanding  the  prior 
written  agreement  The  question  of  disput- 
ed or  doubtful  liability  aforesaid  was  a  suffi- 
cient consideration  therefor;  and,  If  it  was 
made,  and  appellant.  Stetson,  complied  there- 
with, it  constituted  a  good  defense  against 
the  action  brought  by  the  plaintiffs,  and  also 
authorized  him  to  recover  for  the  balance  of 
the  contract  price,  if  he  completed  the  build- 
ing in  accordance  with  such  subsequent  con- 
tract; and  the  proof  therefore  should  have 
been  admitted.  The  original  contract  price 
for  the  building  was  ?25,787.  It  is  admitted 
that  there  was  paid  to  Parnum,  before  the 
falling  of  a  part  of  the  building,  $9,654.80, 
and  this,  with  the  amount  paid  to  Stetson  as 
aforesaid,  while  he  was  proceeding  with  the 
construction  of  it,  amounted  to  $19,134.80, 
leaving  a  balance  of  $6,652.20  upon  the  orig- 
inal contract  price;  and,  in  addition  to  this. 
Stetson  claimed  $4,407.61  for  extras.  If  this 
second  contract  was  altered  Into,  the  plain- 
tiffs could,  of  course,  maintain  no  action  for 
damages  for  a  failure  to  complete  the  build- 
ing within  the  time  speclAed  by  the  original 
contract,  nor  for  such  further  time  as  was 
reasonably  necessary  therefor.  It  Is  not 
claimed  that  any  date  was  specified  in  the 
later  contract  by  which  the  building  should 
have  been  completed,  consequently  the  appel- 
lant had  a  reasonable  time.  When  the  last 
payment  was  made,  the  plaintiffs  knew  that 
the  building  was  not  completed.  They  knew, 
also,  that  more  or  less  time  would  be  required 
therefor.  There  is  no  evidence  to  show  how 
much  time  was  necessary  for  the  completion 
of  the  building  after  September  9th.  Of 
course,  this  would  depend  upon  the  number  of 
men  employed  upon  the  work,  etc.  If  the 
plaintiffs  knew  the  manner  In  which  the 
building  was  pi'ogresslng  at  the  time  the  last 
payment  was  made,  and  the  probable  time 
that  would  be  required  to  complete  the  sime 
in  accordance  with  the  work  as  It  was  then 
being  done,  and  made  no  objection  thereto, 
these  payments  amounted  to  a  waiver  of  any 
claim  or  right  to  maintain  an  action  for  dam- 
ages few  a  failure  to  complete  the  building 
within  such  time  ais  would  be  required  to  com- 
plete It  as  the  work  was  then  progressing, 
even  if  the  second  contract  was  not  entered 
into.  The  making  of  these  payments  was,  in 
effect  at  least,  a  consent  to  confine  their  claim 
for  all  known  damages  to  the  balance  re- 
maining unpaid.  If  the  second  contract  was 
not  entered  Into,  appellant.  Stetson,  had  a 
right  to  proceed  with  the  construction  of  the 
building  under  the  original  contract,  and  the 
plaintiffs  could  not  have  maintained  any  ac- 
tion for  damages  for  failure  to  complete  it 
prior  to  the  time  of  their  last  payment  uiran 
September  9th,  nor  for  such  further  time  as 
was  necessary  for  Its  completion;  but  might 
offset  their  claim  for  damages  in  this  resj^ct 
against  an  action  for  the  balance  due  for  the 
construction  of  the  building. 
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It  is  contended  tbat  the  conrt  erred  In  le- 
foslng  to  permit  appellant  to  amend  his  an- 
swer by  alleging  further  that  Famum  was 
the  principal  contractor,  and  that  Reitze  and 
Stetson  were  his  sureties.  It  is  claimed  that 
the  sureties  would  have  a  right,  upon  the  fail- 
ure of  the  principal  contractor,  to  go  ahead 
and  complete  the  buUdlng,  and  be  subrogated 

his  rights.  Regardless  of  this  question  of 
suretyship  it  mattered  not  to  the  plaintiffs 
who  constructed  the  bnlldlDg.  They  only  had 
a  right  to  have  It  constructed  according  to  the 
terms  of  the  contract  or  the  subsequent 
agreed  alterations,  if  there  were  any.  Any 
one  of  the  defendants  might  have  proceeded 
with  the  construction  of  the  building  in  case 
the  others  abandoned  it,  or  refused  to  proceed 
therewith;  and,  if  the  second  contract  with 
Stetson  waa  not  entered  into,  the  defendants 
jointly  had  a  claim  against  the  plaintlfi's  for 
the  balance  of  the  contract  price,  less  what- 
ever damages  the  plaintitTs  were  entitled  to 
offset  against  it  By  the  terms  of  the  orig- 
inal contract  the  defendants  were  jointly 
bonnd  to  the  plaintiffs  as  principals,  and  the 
respondents  insist  that  they  mu^t  be  held  ac- 
cordingly. The  parties  are  all  In  court,  and, 
without  passing  upon  the  question  as  to 
whethbr  it  was  an  abuse  of  discretion  In  re- 
fusing to  permit  the  amendment  at  the  time  it 
was  offered,  we  think  now,  as  the  case  must 
go  back  for  a  retrial,  that  the  parties  should 
be  permitted  to  amend  their  pleadings,  and 
that  appellant,  Stetson,  should  have  the  privi- 
lege of  amending  his  answer;  and,  in  addi- 
tion to  the  counterclaim  set  up  by  him,  found- 
ed upon  the  second  contract  he  claims  he 
entered  into  with  the  plaintiffs,  he  also  should 
be  allowed  to  set  up  a  counterclaiih  upon  the 
part  of  all  the  defendants  under  the  original 
contract  The  amendment  offered  was  sub- 
stantially this,  and.  although  the  several  de- 
fenses would  have  been  somewhat  inconsist- 
ent they  were  permissible  under  our  Code 
practice. 

As  to  the  right  of  one  defendant  to  plead 
an  individual  claim  against  the  plaintiffs  to 
offset  a  claim  by  them  against  the  defendants 
Jointly,  which  was  one  of  the  contested  ques- 
tions upon  the  argument  of  the  case,  if  the 
second  contract  was  entered  Into  between  the 
plaintiffs  and  Stetson,  he  was  thereby  released 
from  any  previous  liability  under  the  former 
contract;  and,  as  the  release  of  one  joint  debt- 
or was  a  release  of  all  of  them,  the  prior  con- 
tract was  thereby  terminated.  Consequently, 
the  claim  of  the  plaintiffs  could  only  be  main- 
tained against  Stetson  Individnally,  and  the 
Claim  for  the  balance  remaining  unpaid  was 
Stetson's  individual  claim.  It  is  true,  in  this 
Tlew  of  the  case  Reitze  and  Famum  were  im- 
properly joined  as  defendants  by  the  plain- 
tiffs; but  Stetson  was  not  responsible  for  this, 
and  should  not  be  deprived  of  his  rights  there- 
by. Upon  the  other  hand.  If  the  contract  was 
not  entered  into,  then  the  claim  of  plaintiffs 
was  a  joint  one  against  all  of  the  defendants; 
and  any  one  ot  them,  against  an  action  for 


damages  for  a  breach  of  the  contract,  could 
plead  the  joint  claim  of  all  for  the  balance 
remaining  unpaid.  It  could  make  no  differ- 
ence, as  to  this  whether  one  or  more  of  the  de- 
fendants defaulted;  the  other  defendant  could 
not  be  deprived  of  his  right  to  avail  himself 
of  this  defense  and  counterclaim.  Mott  v. 
Mott  6  Vt  111.  A  payment  to  one  of  these 
defendants  would  be  sufficient  to  protect  plain- 
tiffs. The  following  sections  of  the  Code,  it 
seems  to  ns,  determine  this  controversy  in  fa 
vor  of  appellant: 

"Sec.  194.  The  answer  of  the  defendant 
must  contain,— <1)  A  general  or  specific  denial 
of  each  material  allegation  of  the  complaint 
controverted  by  the  defendant,  or  (ft  any 
knowledge  or  information  thereof  sufficient  to 
form  a  belief;  (2)  a  statement  of  any  new 
matter  constitntlng  a  defense  or  counterclaim, 
in  ordinary  and  concise  langjage  witbont  rep- 
eOtion." 

"Sec.  195.  The  counterclaim  mentioned  in 
the  preceding  section  must  be  one  existing  In 
favor  of  a  defendant  and  against  a  plaintiff, 
between  whom  a  several  judgment  might  be 
had  in  the  action,  and  arising  out  of  one  at  the 
following  causes  of  action:  (1)  A  cause  of 
action  arising  out  of  the  contract  or  transac- 
tion set  forth  In  the  complaint  as  the  founda- 
tion of  the  plaintiff's  claim,  or  connected  with 
the  subject  of  the  action.  (2)  In  an  action 
ai-ialng  on  contract,  any  other  cause  of  action 
arising  also  on  contract,  and  existing  at  the 
commencement  of  the  action.  (3)  The  defend- 
ant may  set  forth  by  answer  as  many  defenses 
and  counterclaims  as  be  may  have,  whether 
they  be  such  as  have  been  heretofore  denomi- 
nate legal  or  equitable,  or  both.  They  shall 
each  be  separately  stated,  end  refer  to  the 
causes  of  action  which  they  are  intended  to 
answer,. in  such  a  manner  that  they  may  be 
intelligibly  distinguished." 

"Sea  407.  Judgment  may  be  given  for  or 
against  one  or  more  of  several  plaintiffs,  and 
for  or  against  one  or  more  of  several  d^end- 
ants;  and  it  may,  when  the  justice  of  the 
case  requires  it,  determine  the  ultimate  rights 
of  the  parties  on  each  side,  as  between  them- 
selves." 

The  right  to  plead  the  counterclaim  carried 
with  it  the  right  to  recover  a  judgment  for 
the  balance,  if  any,  over  and  above  the  dam- 
ages sustained  by  the  plaintiffs.  A  counter- 
claim may  involve  something  more  than  a 
mere  defense  to  the  plaintiff's  action.  There 
are  many  authorities  sustaining  the  proposi- 
tion that  one  defendant  may  plead  his  Indi- 
vidual claim  against  all  of  the  plaintiffs  la  a 
case  where  the  plaintiffs  have  sued  several  de- 
fendants upon  a  joint  obUgatl(».  It  seems 
that  under  these  provisions  of  the  Code  a  de- 
fendant may  also  join  matters  by  way  of 
counterclaim  that  he  could  not  unite  in  an  ac- 
tion If  brought  by  him  as  plaintiff,  and,  if  so, 
the  statutes  aforesaid  confer  a  greater  right 
upon  him  in  this  particular  where  he  is  soed 
than  he  would  have  If  he  brought  suit  It 
may  be  also  that,  If  he  should  bring  suit  upon 
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his  IndiTldml  claim,  the  defendants  In  such 
action  conld  not  offset  a  Joint  claim  against 
uim  and  other  persons;  although  there  are 
some  authorities  holding  the  contrary.  But  It 
Is  unnecessary  to  decide  these  matters  In  this 
action.  In  support  of  the  right  of  a  defend- 
ant to  plead  an  individual  claim  against  the 
plaintiffs,  where  he  Is  sued  Jointly  with  oth- 
ers, and  of  the  appellant's  contention  in  this 
respect,  we  cite  the  following:  Powell  v. 
Hogue,  8  B.  Mon.  443;  Leach  v.  Lambetli,  14 
Ark.  668;  Kent  v.  Rogers,  24  Mo.  300;  Stew- 
art V.  Coulter,  12  Serg.  &  R.  252;  ChUderston 
T.'Hammon,  9  Serg.  &  R.  68;  Miller  v.  Bjrel- 
ter,  76  Pa.  St.  78;  Montz  v.  Monls,  89  Pa.  St 
392;  Ashley  v.  Wlllard,  2  Tyler,  391;  Par- 
sons T.  Nash,  8  How.  Prae.  454;  Neal  v.  Lea, 
64  N.  C.  678;  Rush  v.  Thompson,  112  Ind. 
168,  13  N.  B.  665;  Sloan  v.  McDowell,  71  N. 
0.  336;  licwls  v.  Clarkln.  18  Cal.  399;  Shaln 
T.  Forl>e8,  82  Cal.  577,  23  Pac.  198;  Stedeker 
▼.  Bernard,  102  N.  Y.  327,  6  N.  B.  791;  Pom. 
Rem.  subject  "Counterclaim." 

The  matters  in  controversy  between  these 
parties  have  gotten  Into  a  peculiar  tangle. 
The  issues,  however,  are,  or  can  only  be,  sub- 
stantially as  follows:  The  plahitlffs  may 
maintain  an  action  for  a  violation  of  the  con- 
tract In  using  defective  materials  or  for  de- 
fective workmanship,  and  for  a  failure,  If  any, 
to  complete  the  building  within  a  reasonable 
or  necessary  time,  as  aforesaid,  after  Septem- 
ber 9tb,  the  date  of  their  last  payment  Ap- 
pelant, Stetson,  individually  and  for  the  de- 
fendants Jointly,  may  maintain  a  claim  against 
the  plaintiffs  for  the  balance  of  the  contract 
price  remaining  unpaid,  and  for  extras  fur- 
nished. As  against  this,  the  plaintiffs  may 
offset  their  damages  for  a  failure  to  complete 
the  building  wltUn  the  time  specified  in  the 
original  contract  if  the  second  contract  was 
not  entered  Into,  and  for  a  failure  to  complete 
the  building  within  a  reasonable  time  there- 
AtUx  in  case  the  second  contract  was  entered 
into,  and  also  any  claims  they  may  have  for 
defective  materials  or  workmanship.  If  the 
second  contract  was  not  entered  into,  then  the 
question  as  to  who  was  responsible  for  the 
falling  of  a  portion  of  the  building  and  conse- 
quent delay  of  the  work  and  additional  ex- 
pense In  the  way  of  repairs  becomes  material. 
If  it  was  due  to  the  defective  foundation,  the 
plaintiffs  were  responsible  for  it;  if  It  was 
due  to  defective  materials  or  workmanship  In 
the  erection  of  the  building,  which  were  not 
in  accordance  with  the  contract  the  defend- 
ants were  responsible  for  it;  and  this  is  one 
of  the  Issues  to  be  determined.  It  seems  the 
second  contract  was  substantially  the  same  as 
the  first  except  as  to  an  extension  of  time, 
but  of  this  we  are  not  entirely  certain  from 
onr  examinatliHi  of  the  testimony.  The  Judg- 
ment must  be  reversed,  and  the  caxise  will  be 
remanded,  with  Instructions  to  allow  the  par- 
ties to  amend  their  pleadings  accordingly. 

HOTT,  0.  J.,  and  ANDERS  and  GORDON. 
tJ.,  concnr. 

T.40P.no.8— 18 


(t  Colo.  App.  140) 

BRBENB  V.  BOOTH. 

(Court  of  Appeals  of  Colorado.     April  8,  1895.) 

Record  of  Jcooment— Amendment — Laches. 

1.  Where  a  JudgmeDt  was  rendered  against 
a  partnership,  but  erroneously  entered  by  the 
clerk  upon  the  judgment  record  as  against  one  of 
the  partners  alone,  tlie  error  is  ministerial  and 
not  judicial,  and  can  be  corrected. 

2.  The  right  of  the  court  to  correct  the  rec- 
ord entry  of  a  judgment,  and  cause  it  to  express 
the  judgment  actually  rendered,  is  not  lost  by  de- 
lay, unless  the  rights  of  the  adverse  party  or  of 
third  parties  would  be  prejudiced  thereby. 

3.  The  record  entry  of  a  judgment  may  be 
corrected  by  any  satisfactory  evidence. 

Error  to  district  court.  Lake  county. 

Action  by  W.  T.  Booth  against  Peter  W. 
Breene  and  George  W.  Purviance,  copartners 
under  the  firm  name  of  Gewge  W.  Purviance 
&  Co.  From  a  corrected  Judgment  against 
the  copartnership,  defendant  Breene  appeals. 
Affinned. 

Breene  v.  Booth  (Colo.  App.)  33  Pac  1007, 
discussed  and  explained. 

Geo.  Q.  Richmond  and  John  A.  Ewlng,  for 
plaintiff  In  error.  A.  W.  intone  and  A.  T. 
Gunnell,  for  d^endant  in  error. 

THOMSON,  J.  This  suit  was  brought  by 
the  defendant  in  error  against  the  plaintiff 
in  error  and  George  W.  Purviance,  as  co- 
partners doing  business  under  the  firm 
name  of  George  W.  Purviance  &  Co.,  upon 
an  Indebtedness  of  the  firm  to  the  plain- 
tiff. The  cause  was  tried,  and  Judgment  . 
for  the  amount  mtered  against  the  defend- 
ant Breene  alone.  From  the  Judgment  as 
thus  entered,  Breene  appealed  to  this  court. 
Pending  the  appeal,  and  on  the  25th  day  of 
July,  1892,— something  more  than  seven 
months  after  the  entry  of  the  Judgment— and 
at  a  subsequent  term,  the  trial  court  upon 
application  of  the  plaintiff,  and  upon  a  show- 
ing made  that  the  Judgment  actually  ren- 
dered was  against  both  defendants,  but  that 
it  was  erroneously  entered  by  the  clerk  upon 
the  Judgment  record  as  being  against  Breene 
alone,  amended  the  record  by  giving  Judg- 
ment against  the  copartnership,  to  be  recorded 
as  of  the  date  of  the  original  entry.  A  tran- 
script of  this  proceeding  and  Judgment  was 
then  filed  in  this  court  "We  declined  to  con- 
sider it  as  part  of  the  record  of  the  case,  or 
to  review  the  Judgment  which  it  contained, 
and  reversed  the  Judgment  as  originally  en- 
tered. Breene  v.  Booth,  3  Colo.  App.  470,  33 
Pac.  1007.  Upon  motion  of  the  plaintiff,  the 
court  below  ordered  execution  issued  upon 
the  corrected  Judgment.  Exception  was  tak- 
&a  to  the  ruling,  and  this  Judgment  is  now 
before  us  for  review  on  writ  of  error. 

A  portion  of  the  argument  of  counsel  for 
plaintiff  in  error  is  based  upon  the  assumption 
that  the  error  in  the  Judgment  entry,  as  made, 
was  that  of  the  court,  and  that  the  action 
taken  upon  July  25th  was,  therefore,  an  at- 
tempt to  correct  a  Judicial  error.  If  the  as- 
sumption were  correct,  the  conclusion  wliich 
counsel  has  reached  would  necessarily  follow. 
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An  error  of  the  court  In  the  rendition  of  a 
Judgment  cannot  be  corrected  summarily  by 
an  order  nunc  pro  tunc;  nor  can  It  be  cor- 
rected at  all  by  the  court  which  rendered  it, 
except  during  the  time  when  the  court  has 
control  of  its  record  for  that  purpose.  But  It 
conclusively  appears  from  the  record  that  the 
error  In  the  entry  of  the  Judgment  was  not 
Judicial,  but  ministerial.  The  Judgment 
which  the  court  rendered  was  against  the  co- 
partnership, but  the  clerk  erroneously  record- 
ed it  as  being  against  Breene.  Some  question 
is  made  as  to  the  evidence  upon  which  the 
court  made  the  correction.  The  evidence  is 
not  In  the  record.  The  motion  refers  to  an 
entry  In  the  Judge's  docket.  The  English 
rule,  followed  in  some  of  our  states,  la  that 
a  Judgment  cannot  be  corrected  except  upon 
record  evidence,  and  that  notes  of  the  Judge 
upon  his  docket  are  not  part  of  the  record, 
and  therefore  not  evidence  for  the  purpose. 
But  In  others  it  is  held  that  the  correction 
may  be  made  upon  any  satisfactory  evidence, 
and  it  has  been  so  decided  in  this  state. 
Doane  v.  Glenn,  1  Colo.  454.  We  must  as- 
sume that  the  evidence  upon  which  the  court 
ordered  the  nunc  pro  tunc  <!ntry  was  suffi- 
cient The  right  of  a  court  to  have  its  Judg- 
ments entered  as  they  are  given,  and  where, 
through  derical  misprision,  the  entries  are  in- 
accurately made,  to  have  them  corrected  so 
as  to  express  the  truth,  is  too  well  established 
to  require  a  citation  of  authorities.  The 
Judgment  of  the  court  is  that  which  it  pro- 
nounces. The  record  enti-y  is  not  itself  the 
Judgment,  but  rather  the  evidence  of  the 
Judgment,  or  its  embodiment  in  visible  and 
permanent  form;  and  the  court,  in  virtue  of 
the  same  authority  by  which  It  pronounces 
its  Judgmoit,  can  cause  the  record  to  express 
It  as  it  was  given,  or  change  an  Ipaccurate 
record  into  a  true  one.  And  it  Is  Immaterial 
In  what  the  inaccuracy  consists,  or  how  far 
the  entry  may  deviate  from  the  Judgment 
rendered.  In  this  case,  in  correcting  the  er- 
roneous entry  so  as  to  express  its  true  judg- 
ment, the  court  simply  exercised  a  power  In- 
herent In  Its  constitution,  and  which  it  was 
its  duty  to  exercise,  provided  there  were  no 
extrinsic  reasons  why  It  should  not  be  exer- 
cised. 

It  is  claimed  that  the  delay,  in  the  nature 
of  laches,  of  the  plaintiff  in  applying  for  the 
correction  of  his  Judgment  divested  the  court 
of  its  authority  to  make  the  amendment.  We 
must  disagree  with  counsel.  The  court's  con- 
trol of  its  records  for  the  purpose  of  making 
them  exact  cannot  be  lost  by  mere  delay  In 
its  exercise,  although  perhaps  reasons  might 
exist  why  it  would  be  its  duty  to  refuse  to 
exercise  it.  It  is  incumbent  upon  the  party 
In  whose  favor  a  Judgment  is  rendered  to 
see  that  it  is  properly  entered;  and  if,  dur- 
ing the  period  of  an  undue  delay  in  causing 
an  erroneous  entry  to  be  corrected,,  rights 
have  become  vested  under  it,  or  substantial 
rights  of  the  adverse  party  have  been  lost. 
Justice  may  require  the  refusal  of  the  amend- 


ment See  Rogers  v.  Rogers,  1  Paige,  187. 
In  this  case,  if,  between  the  time  of  the  orig- 
inal entry  and  that  of  the  correction,  the 
partnership  and  Purvlance  had  both  become 
Insolvent,  so  that  a  burden  was  cast  upon 
Breene  alone,  which,  if  the  plaintiff  had  been 
diligent  in  causing  the  proper  record  to  be 
made,  would  have  been  borne  by  the  partner- 
ship, or  divided  with  Purvlance,  a  different 
question  would  be  presented.  But  nothing  of 
this  kind  appears.  It  is  claimed,  however, 
that  by  reason  of  the  delay  Breene  lost  his 
statutory  right  to  appeal;  that  the  Judgment 
could  not  be  appealed  from  at  first  because 
there  was  no  record  of  it  upon  which  to  base 
an  appeal;  and  that  when  it  was  finally 
made  a  matter  of  record,  the  entry  being 
nunc  pro  tunc,  and  relating  back  to  the  first 
date,  it  was  too  late  to  appeal.  Whatever 
force  there  might  otherwise  be  in  this  argu- 
ment, there  is  one  answer  to  it,  which  dis- 
poses of  it  so  far  as  the  case  before  us  Is  con- 
cerned, and  that  is  that  the  amendment  was 
not  resisted.  The  plaintiff  in  error  does  not 
claim  that  it  was,  and  from  the  silence  of  the 
record  we  must  presume  that  It  was  made 
with  Breene's  acquiescence.  He  is  therefore 
not  in  a  position  to  urge  this  objection  here. 

Apparently  counsel  have  misinterpreted  our 
decision  In  Breene  v.  Booth,  supra,  and  It 
seems  also  to  have  been  misapprehended  In 
another  quarter,  where  there  is  less  excuse 
for  the  misapprehension.  The  question  of  the 
court's  control  over  Its  own  records  was  not 
in  that  case.  The  question  was  whether,  aft- 
er an  appeal  had  been  perfected  from  the 
judgment  as  it  was  recorded,  the  filing  of  the 
supplemental  transcript  authorized  us  to  re- 
view the  Judgment  as  It  was  rendered,  and 
we  held  that  it  did  not  Authority  is  abun- 
dant that  corrections  by  the  trial  court,  after 
appeal,  of  clerical  errors  In  its  records,  may 
be  brought  into  the  appellate  court  and  there 
treated  as  part  of  the  record  of  the  case'; 
but  to  warrant  this  where  the  correction  goes 
to  the  Judgment  the  character  and  legal  effect 
of  the  judgment  upon  the  record  must  not 
be  so  changed  that  It  cannot  be  considered 
as  embraced  In  the  appeal.  We  have  no  au- 
thority to  review  any  Judgment  unless  it  is 
here  by  appeal  or  writ  of  error.  Certain  pro- 
ceedings preliminary  to  an '  appeal  are  pre- 
scribed, which  are  Jurisdictional.  An  appeal 
from  the  Judgment  rendered  must  be  prayed 
within  a  specified  time  after  Its  rendition, 
and  an  appeal  bond  must  be  given,  condi- 
tioned for  the  payment  of  that  Judgment  if  it 
shall  be  affirmed  and  for  the  due  prosecution 
of  the  appeal.  Without  compliance  with 
these  requirements,  there  is  no  appeal.  The 
Judgment  against  the  copartnership  was  not 
appealed  from.  The  appeal  was  from  the  ap- 
parent Judgment  which  the  record  showed 
against  Breene  alone,  and  which,  until  cor- 
rected, must  be  taken  to  be  the  judgment  of 
the  court  It  was  from  this  that  the  appeal 
was  prayed,  and  the  appeal  bond  recited  this 
Judgment     A  Judgment  against  a  copartner- 
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sbip  and  a  Judgment  against  an  indivldoal 
are  materially  different.  Tlie  manner  of  tbeir 
enforcement  is  different,  and  the  rights  of 
parties  under  them  are  different;  so  essen- 
tially different  that  a  judgment  given  against 
an  Individual  partner  when  it  should  be 
against  the  Arm  is  erroneous,  and  will  be  re- 
versed for  that  sole  reason.  Dessauer  v.  Kop- 
pin,  3  Ck>lo.  App.  115,  32  Pac.  182,  and  cases 
cited.  An  aK>eal  by  an  individual  from  a 
judgment  against  him  alone  Is  not  and  cannot 
be  tortured  into  an  appeal  from  a  judgment 
aguiust  a  copartnership.  In  illustration  of 
our  position,  we  will  suppose  that  at  the  trial 
it  was  found  that  Breene  and  Purviance  were 
not  partners,  and,  the  Indebtedness  haying 
been  contracted  by  Purviance,  Judgment  was 
rendered  only  against  him,  but  by  a  misun- 
derstanding of  the  clerk  it  was  entered 
against  Breene,  and  not  against  Purviance. 
Breene,  finding  this  judgment  upon  the  rec- 
ord, appealed  from  it.  After  he  had  perfected 
his  appeal,  the  plaintiff,  In  the  proper  pro- 
ceeding for  the  purpose,  had  the  record 
amended  so  as  to  show  the  true  judgment 
rendered,  namely,  a  Judgment  against  Purvi- 
ance only,  and  filed  a  supplemental  transcript 
of  the  later  proceeding  in  this  court,  asliing 
us  to  pass  upon  the  Judgment  as  amended. 
By  what  authority  could  we  have  considered 
this  transcript  as  part-  of  the  record  of 
Breene's  appeal?  From  what  source  would 
we  derive  Jurisdiction  to  review  a  Judgment 
called  to  our  attention  in  this  way,  and  not 
before  us  either  by  appeal  or  writ  of  error? 
It  is  not  in  the  law  that  such  authority  can 
be  found,  and  to  assume  Jurisdiction  under 
those  conditions  would  be  usurpation.  The 
case  supposed  and  the  real  case  do  not  differ 
in  principle.  While  there  may  be  no  limit  to 
the  power  of  a  court  to  make  proper  correc- 
tions ot  its  record,  a  Judgment  as  originally 
entered  may  be  so  radically  changed  that  it 
cannot  be  considered  as  the  Judgment  ap- 
pealed from,  and  must  be  brought  here  by 
an  Independent  proceeding,  before  we  have 
authority  to  review  it;  and  until  the  amend- 
ed judgment  is  brought  to  our  attention  In 
such  way  that  we  can  Judicially  notice  It, 
we  must  assume  the  record  from  which  the 
appeal  is  taken  to  be  the  only  Judgment  in 
the  case.  The  foregoing  is  a  digression,  for 
which  our  Justification  is  a  construction, 
deemed  by  us  unwarranted,  which  seems  to 
have  been  placed  upon  our  former  decision. 
There  is  nothing  In  this  record  which  would 
authorize  us  to  reverse  the  Judgment,  and  it 
will  therefore  be  afiirmed.   Affirmed. 


(6  Colo.  App.  190) 

TKAVELER8'  INS.  CO.  v.  REDFIELD  et  al. 

(Court  of  Appeals  of  Colorado.    April  8,  1895.) 

SoiT  TO  Cahcel  Pdrchase-Moxev  Note  —  Ovfeb 
TO  Do  Eqoitt — Tender  op  Deed— 8pe- 

CIPIO   PEBrOKMANCG. 

1.  The  right  to  object  to  the  overruling  of  a 
demurrer  to  an  answer  is  not  waived  by  the  filing 


of  a  cross  complaint,  -after  the  overruling,  by 
permission  of  court  given  before  the  overruling. 
2.  Where  one  invests  tlie  payee  of  a  note  with 
tlje  apparent  title  to  it,  and  a  trust  deed  securing 
it,  an  indorsee  of  the  note  and  deed  will  tal^e  them 
unaffected  by  any  private  agreement  lietween  the 
payee  and  maimer. 

■  3.  Each  answer  is  a  separate  defense,  com- 
plete within  itself,  and  must  be  tested  by  its  own 
allegations. 

4.  Plaintiff  gave  his  note  to  an  irrigation  com- 
pany in  payment  for  water  rights,  and  secured  it 
by  a  trust  deed  of  the  laud  to  which  tliese  rights 
were  to  attach.  Plaintiff  had,  under  a  transfer 
from  the  company,  undisturbed  use  of  the  rights 
for  seven  years;  but  at  the  time  of  the  trnnsfer 
the  company  was  in  the  hands  of  a  trustee,  and, 
this  trustee  having  failed  to  complete  the  convey- 
ance by  executing  a  release  of  the  rights,  plain- 
tiff sued  to  cancel  the  note  and  the  trust  deed. 
Held,  that  defendant  having,  in  his  answer,  ten- 
dered a  sufficient  deed  of  the  water  rights,  plain- 
tiff was  bound  to  accept  it,  and  there  could  he  no 
cancellation  of  the  note. 

5.  Where  thtie  is  no  question  of  fraud,  and 
a  party  can  obtain  the  full  benefits  of  a  contract 
by_  its  enforcement,  the  contract  will  not  be  re- 
scinded or  canceled  at  his  suit. 

6.  In  an  action  to  cancel  a  purchase-money 
note  on  the  ground  of  defendant's  noncompliance 
with  the  contract  of  sale,  tender  of  a  deed  of  tlie 
property  by  defendant  admits  a  cause  of  action 
for  ^)ecific  performance. 

7.  Where  it  appears  that  the  maker  of  a  note 
given  in  payment  of  water  rights  to  attach  to 
land,  a  trust  deed  on  which  was  given  to  secnre 
the  note,  has  had  undisturbed  use  of  the  water 
rights  from  the  time  the  contract  was  made,  a 
period  of  seven  years,  the  jjomplaint,  to  entitle 
him  to  a  decree  of  cancellation  of  the  note  and  the 
trust  deed,  must  contain  an  offer  to  account  or  pay 
for  the  use  he  has  had  of  the  water  rights. 

Error  to  district  court,  Arapahoe  county. 

Action  by  George  S.  Redfield  and  others 
against  the  Travelers'  Insurance  Company 
for  the  cancellation  and  rescission  of  a  con- 
tract. Fi^jm  a  Judgment  for  plaintiffs,  de- 
fendant brings  error.    Reversed. 

Charles  H.  Toll,  David  V.  Bums,  and  W. 
R.  Barbour,  for  plaintiff  in  error.  Wlllard 
Teller  and  J.  P.  Brockway,  for  defendants 
In  error. 


THOMSON,  J.  The  allegations  of  the  com- 
plaint are:  That  on  October  20,  1884,  plain- 
tiff George  S.  Redfield  and  one  Warner  made 
their  promissory  note  to  one  T.  C.  Henry  for 
$6,400,  due  five  years  from  date,  with  in- 
terest payable  semiannually,  at  10  per  cent, 
per  annum,  and  secured  it  by  a  deed  of  trust 
upon  certain  land  owned  by  them.  That  aft- 
er the  giving  of  the  note  the  plaintiff  pur- 
chased from  Warner  his  interest  in  the  real 
estate,  and  assumed  the  payment  of  the  trust 
deed.  That  the  sole  consideration  of  the  note 
vras  a  title  to  eight  water  rights,  to  be  se- 
cured to  the  makers  by  the  Fort  Morgan 
Irrigation  Company  and  the  defendant,  the 
Travelers'  Insurance  Company,  the  water  to 
be  taken  from  the  canal  of  the  irrigation  com- 
pany, and  used  in  the  irrigation  of  their 
lauds.  That  the  irrigation  company  had  con- 
tracted a  bonded  indebtedness  of  $60,000,  se- 
cured by  deed  of  trust  upon  all  of  Its  prop- 
erty, executed  to  Gustavus  F.  Davis,  vice 
president  of  the  Insurance  company,  as  trvf- 
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tee,  and  tliat  this  company  was  the  owner 
of  all  the  bonds  so  secnred.    That  by  a  pro- 
vision In  the  trust  deed  the  irrigation  com- 
pany   was  authorized   to   sell    water  rights, 
and  the  trustee  might  Issue  to  the  purchaser 
a  release  of  those  purchased  by  him  from  the 
lien  of  the  trust  deed.    That  Henry  was  the 
agent  of  the  Insurance  company,  and,  while 
he  was  the  nominal  payee  of  the  note,  the 
Insurance  company  was  the  real  party  In  in- 
terest, a  nd  was  the  principal  In  the  transaction. 
That  the  note  was  made  payable  to  him,  and 
was  by  him  Indorsed  to  it,  at  its  request 
That  it  agreed,  in  consideration  of  the  mak- 
ing of  the  note,  to  cause  the  trustee  to  re- 
lease the  water  rights  to  be  obtained  from 
the  iiTigatlon  company  from  the  lien  of  the 
trust  deed.    That  the  irrigation  company  duly 
conveyed  these  rights  to  the  plaintiff  and 
Warner;    but,  having  made  default  in.  the 
payment  of  its  bonds,  all  of  its  property,  in- 
clnding  the  eight  water  rights  so  conveyed, 
was  sold  under  the  deed  of  trust  made  by  It, 
the  Insurance  company  being  the  purchaser 
at  the  sale.    That  the  latter  company  then 
caused    to  be  incorporated  the  Ft.  Morgan 
Land  &  Canal  Company,  and  caused  the  prop- 
erty purchased  by  it,  including  the  plaintiff's 
water  rights,  to  be  conveyed  to  the  new  com- 
pany.  That  afterwards,  in  settlement  of  a 
dispute  which  had  arisen  concerning  water 
rights  purchased,  an  agreement  was  entered 
Into  between  the  parties  to  the  dispute,  by 
which,  in  so  far  as  It  affected  the  rights  of 
the  plaintiff,  the  canal  company  and  the  In- 
surance company  agreed  to  convey  to  the 
plaintiff  his  eight  water  rights  by  a  good  and 
sufficient  conveyance.    That  on   the  day  on 
which  this  agreement  was  made  the  canal 
company  issued  its  bonds  in  the  sum  of  $120,- 
000,   with  interest  at  10  per  cent,  and  se- 
cured them  by  a  deed  of  trust  to  Davis  upon 
all  of  this  property,  including  the  water  rights 
contracted   to  the  plaintiff,   of   which  bonds 
the  insurance  company  became  the  owner  and 
holder.     That  the   canal   company,   in   turn, 
made  default  Its  trust  deed  was  foreclosed, 
and  the  insurance  company  agnJn  became  the 
purchaser,  the  purchase  Includlnj;   the  water 
rights  in  question.    That  the  insurance  com- 
pany thereupon  caused  to  be  incorporated  the 
Kt.  Morgan  Land  &  Water  Supply  Company, 
and  conveyed  to  It  the  property  purchased.  In- 
cluding these  water  rights,  receiving  in  pay- 
ment all  the  capital  stock  of  the  supply  com- 
pany,  which  stock   the  insurance   company 
still  owns   and   holds.    That  the  insurance 
company  never  caused  any  release  to  be  made 
to  the  plaintiff  of  the  water  rights  conveyed 
by  the  Irrigation  company,  and  by  reason  of 
the  sale  of  its  property  under  its  trust  deed 
the  conveyance  made  by  it  became  a  nullity. 
That  no  conveyance  was  ever  made  under  the 
agreement  of  settlement  with  the  canal  com- 
pany and  the  insurance  company.    That  the 
insurance  company   had  often   promised  to 
carry   out  Its  agreement  with   the  plaintiff, 
but  no  conveyance  of  the  water  rights  bad 


ever  been  made  to  him,  although  it  was  al- 
ways within  the  power  of  the  insurance  com- 
pany to  canse  the  conveyance  to  be  made, 
and  that  the  plaintiff  was  still  without  title 
to  these  rights.  That  In  fraud  of  plaintiff's 
rights,  and  for  the  purpose  of  defrauding 
him  of  bis  right  and  title  to  the  water  rights, 
and  without  giving  him  any  consideration  for 
the  promissory  note,  the  insurance  company 
had  advertised  the  land  for  sale  under  the 
trust  deed,  and  was  about  to  s^  the  same; 
and  that  the  plaintiff  was  ready,  able,  and 
wiUing  to  pay  the  note  and  interest  in  full, 
if  the  Insurance  company  would  perform  its 
agreements  with  blm,  and  cause  him  to  be 
invested  with  the  title  to  his  water  rights. 
The  prayer  was  for  an  injunction  against  the 
foreclosure  of  the  trust  deed,  and  for  its  can- 
cellation, and  that  of  the  note  which  it  se- 
cured. 

The  defendant's  answer  set  forth  two  de- 
fenses. The  first  denied  as  follows:  That  T. 
O.  Henry  was  the  defendant's  agent  That 
the  defendant  agreed  to  take  the  water  in 
payment  for  water  rights.  That  the  note  was 
made  to  Henry,  or  Indorsed  by  him  to  it,  at 
its  request  That  any  part  of  the  transaction 
was  conducted  with  Henry  as  its  agent.  That 
the  defendant  was  the  principal  in  the  trans- 
action, in  the  sense  that  Henry  was  its  agent 
That  the  note  was  given  in  payment  of  water 
rights.  That  the  consideration  of  the  note 
was  an  agreement  for  the  conveyance  of  wa- 
ter rights  to  the  plaintiff  and  Warner  by  the 
defendant  and  the  irrigation  company  free 
from  the  lien  pf  the  deed  of  trust  That  the 
defendant  failed  to  deliver  to  the  plaintiff  the 
release  of  Davis,  trustee,  to  the  water  rights 
conveyed  by  the  irrigation  company,  or  that 
any  part  of  the  consideration  of  the  note  was 
an  agreement  to  do  so.  That  in  the  agree- 
ment of  settlement  there  was  a  provision  that  . 
the  land  and  canal  company  and  the  defend- 
ant should  convey  the  water  rights  to  the 
plaintiff  by  a  good  and  sufficient  conveyance, 
or  that  the  defendant  ever  promised  to  cause 
the  water  rights  to  be  conveyed  to  the  plain- 
tiff. The  second  defense  averred  that  the 
plaintiff  and  Warner  first  applied  to  T.  C. 
Henry  as  their  agent  to  procure  for  them  a 
loan  of  f  0,400,  offering  to  secure  the  loan  by 
a  trust  deed  uix>n  their  real  estate,  represent- 
ing that  they  had  a  contract  for  eight  water 
rights,  the  same  being  sufficient  for  the  Irri- 
gation of  the  land  offered  as  security,  and 
that  the  money  was  wanted  to  pay  for  these 
water  rights,  and  further  offering  two  addi- 
tional water  rights  as  security  for  the  loan. 
That  Henry  forwarded  the  application  to  the 
defendant,  and  requested  it  to  make  the  loan, 
but  for  certain  reasons  the  defendant  hesi- 
tated to  entertain  the  application.  That  the 
plaintiff  and  Warner  then  made  the  note  pay- 
able to  Henry,  under  some  arrangement 
whereb,v  be  was  to  have  the  use  of  the  money 
as  a  loan  from  them  to  him,  and  delivered  the 
note  to  him.  That  on  the  20th  day  of  Octo- 
ber, 1884,  Henry  presented  the  note  seemed 
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by  the  deed  of  trust  to  the  defendant  at  Its 
office  In  Hartford,  Conn.,  and  offered  It  as  se- 
cnrlty  for  a  loan  from  the  defendant  to  him. 
That  It  accordingly  loaned  him  an  amount  of 
money  equal  to  the  face  value  of  the  note, 
and  he  indorsed  the  note  to  It  That  the  note 
being  payable  to  him,  and  he  representing 
himself  as  Its  owner,  and  authorized  to  dis- 
pose of  it  as  he  might  see  fit,  the  defendant, 
Imowing  nothing  to  the  contrary,  dealt  with 
him  as  the  owner.  That  liaving  afterwards 
learned  tliat  the  land  securing  the  note  had 
no  water  rights  belonging  to  It,  for  the  sole 
purpose  of  making  Its  security  for  the  note 
good,  and  not  in  pursuance  of  any  promise  or 
agreement  so  to  do,  the  defendant  procured 
the  irrigation  company  to  convey  to  the  plain- 
tiff for  the  use  of  the  land  eight  full  water 
rights.  That  these  water  rights  still  attached 
to  the  land,  and  that  he  bad,  ever  since  their 
conveyance  to  bdm,  been  in  their  use  and  en- 
joyment without  cost  to  him.  Tliat  he  bad 
never  offered  to  reconvey  them,  and  tliat  bis 
title  and  possession  had  never  been  menaced 
or  threatened  in  any  way.  The  answer  also 
avers  that  the  defendant  had  procured  the 
Ft.  Morgan  Land  &  Water  Supply  Company 
to  execute  to  the  plaintiff  its  release  deed  to 
the  water  rights  claimed,  which  deed  the  de- 
fendant brought  into  court  and  tendered  to 
the  plaintiff.  A  demurrer  to  the  second  an- 
swer, on  the  ground  of  insufficiency,  was  sus- 
tained. No  leave  was  taken  to  amend  or 
plead  further.  Afterwards,  pursuant  to  an 
order  made  by  the  court  some  time  prior  to 
the  filing  of  the  answer,  the  plaintiff  ffled  a 
cross  complaint,  setting  up  the  trust  deed  and 
note,  and  praying  a  decree  of  foreclosure. 

Upon  the  assumption  that  the  complaint  ,Ib 
sufficient  to  authorize  a  decree  of  cancellation, 
the  second  answer  states  a  good  defense.  If 
Its  averments  are  true,  the  defendant  was  an 
innocent  holder  of  the  note.  It  advanced  the 
money  to  Mr.  Henry  on  the  faith  of  its  owner- 
ship by  him.  Whatever  agreement  the  mak- 
ers had  with  Henry,  they  invested  him  with 
the  apparent  title  to  the  note,  and,  if  the  de- 
fendant dealt  with  him  in  the  belief  that  be 
owned  it,  It  took  the  note  unaffected  by  any 
agreement  between  him  and  the  makers.  The 
answer  also  alleges  that  the  plaintiff  had  been 
tn  the  free  and  undisturbed  use  and  enjoy- 
ment of  the  water  rights  for  which  he  claims 
the  note  was  given  ever  since  their  convey- 
ance to  him  by  the  irrigation  company.  As 
shown  by  the  record,  the  time  between  the 
conveyance  and  the  filing  of  the  answer  was 
nearly  seven  years.  If  this  averment  is  true, 
there  can  be  no  decree  for  cancellation  or  re- 
scission in  this  action,  because  the  complaint 
contains  no  offer  to  account  or  pay  for  the  use 
which  the  plaintiff  has  had  of  the  water  rights. 
He  who  asks  equity  must  do  equity.  The 
plaintiff  cannot  repudiate  bis  contract,  and 
still  retain  the  benefits  which  he  has  derived 
from  it,  and  his  desire  to  restore  what  he  has 
received  must  appear  in  his  complaint,  or  be 
has  no  standing  in  a  court  of  equity. 


The  objections  made  in  argument  to  this 
answer  couple  it  with  the  first  defense.  In- 
consistency between  the  two  and  redundancy 
are  asserted.  Neither  of  these  is  a  ground  of 
demurrer.  The  only  ground  for  demurrer  to ' 
an  answer  under  the  Code  is  insufficiency. 
Each  answer  is  a  separate  defense,  complete 
within  itself,  and  must  be  tested  by  its  own 
allegations.  Vices  other  than  insufficiency 
are  reached  by  motion.  As  we  have  seen, 
this  answo:,  considered  by  Itself,  contains 
averments  which,  if  true,  would  defeat  the 
action,, and  the  demurrer  was  therefore  im- 
properly sustained. 

But  it  is  urged  that,  by  subsequently  fil- 
ing its  cross  complaint,  the  defendant  waiv- 
ed the  error  committed  in  sustaining  the 
demurrer.  We  have  no  controversy  with 
counsel's  general  statement  of  the  rule  in- 
voked. A  party  against  whom  a  demurrer 
is  sustained,  by  pleading  over,  precludes 
himself  from  complaining  of  the  ruling  on 
the  demurrer.  The  right  to  further  plead 
in  such  case  is  given  by  section  74  of  the 
Code,  which  provides  that,  after  a  demurrer 
Ls  decided,  the  unsuccessful  party  may  plead 
over,  or  amend  upon  such  terms  as  may  be 
just,  and  within  a  time  to  be  fixed  by  the 
court  or  judge.  Therefore,  to  authorize  a 
party  to  plead  or  amend,  there  must  be  an 
order  of  the  court  prescribing  the  terms  up- 
on which  the  pleading  may  be  ffied  or  the 
amendment  made,  and  fixing  the  time  with- 
in which  it  shall  be  done,  and  the  order 
comes  after  the  ruling  upon  the  demurrer. 
Upon  the  sustaining  oi  this  demutrer,  no 
order  relating  to  amendment  or  pleading 
was  made,  and  none  was  asked.  The  cross 
complaint  was  filed  in  pursuance  of  an  or- 
der made  long  prior  to  that  time,  and  be- 
fore the  filing  of  any  answer  in  the  case. 
It  is  not  in  the  nature  of  a  defense  to  the 
action  at  all.  It  is  an  independent  proceed- 
ing by  the  defendant  against  the  plaintiff 
for  affirmative  relief  upon  the  trust  deed, 
and  in  which  the  defendant  is  the  real  plain- 
tiff, and  the  plaintiff  the  real  defendant  In 
equity  practice  a  defendant  could  obtain 
relief  of  that  kind  only  by  filing  a  cross 
bill,  and  while,  under  our  Code,  such  a  bill 
passes  under  the  general  name  of  counter- 
claim, its  characteristics  and  purposes  are 
the  same  as  under  the  practice  in  equity. 
It  is  not  properly  an  answer.  The  decision 
upon  the  demurrer  bad  notliing  to  do  with 
the  filing  of  the  pleading  in  question.  Un- 
der the  order  permitting  it  it  could  have 
been  filed  if  the  demurrer  had  been  over- 
ruled, or  if  there  had  been  no  demurrer.  It 
was  therefore  not  a  pleading  over,  wiihin 
the  meaning  of  the  Code,  and  by  filing  it  the 
defendant  waived  no  right  of  objection  to 
the  ruling  upon  the  demurrer. 

But  there  is  another  feature  of  the  answer 
which  requires  attention.  It  contains  a  ten- 
der to  the  plaintiff  of  a  release  deed  from 
the  supply  company  to  him  for  the  eight 
water  rights  which  he  claims  to  have  pur- 
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cbased.  He  states  in  his  complaint  tiiat 
the  note  was  given  in  consideration  of  title 
to  these  water  rights,  and  bases  his  claim 
to  relief  upon  the  refusal  of  the  defendant 
to  execute  its  agreement  with  him,  by  in- 
vesting him  with  title.  It  also  appears 
from  the  complaint  that  the  supply  com- 
pany was  the  absolute  owner  of  the  proper- 
ty, and  could  convey  a  perfect  title.  This 
being  the-  conceded  fact,  if  it  is  true,  as  al- 
leged In  the  answer,  that  the  plaiutifF  has 
had  the  constant  and  unmolested  use  and 
enjoyment  of  that  for  which  he  contracted, 
he  was  bound  to  accept  the  deed,  and  there 
could  be  no  cancellation.  The  policy  of  the 
law  is  to  sustain  contracts,  not  to  destroy 
them;  and,  if  the  withholding  of  the  title 
resulted  in  no  injury  to  the  plaintiff  in  the 
intermediate  time,  the  execution  to  him  of 
a  sufficient  deed  before  final  decree,  giving 
him  all  that  he  purchased,  placed  him  in  the 
exact  situation  contemplated  when  the  con- 
tract was  made,  aud  disentitled  him  to  the 
relief  prayed.  Davidson  v.  Moss,  5  How. 
(Miss.)  673;  Wickllffe  v.  Lee,  6  B.  Men.  543; 
Hunt  V.  McConnell,  1  T.  B.  Men.  219;  Evans 
V,  Boiling,  5  Ala.  550;  Boyce's  Bx'rs  v. 
Grundy,  3  Pet  210;  Ayres  v.  Mitchell,  3 
Smedes  &  M.  683. 

But  we  do  not  think  that  the  allegations 
of  the  complaint  are  sufficient  to  sustain  a 
decree  of  cancellation.  It  is  not  'averred 
that  the  execution  of  the  note  and  deed  of 
trust  was  Induced  by  any  fraudulent  repre- 
sentations or  conduct  on  the  part  of  the  de- 
fendant. Nothing  in  the  nature  of  mistake 
or  accident  is  set  forth.  There  is  no  allega- 
tion that,  after  the  execution  of  the  instru- 
ments, the  defendant,  by  conveyance  to  an 
innocent  purchaser  or  otherwise,  put  it  out 
of  its  power  to  perform  its  conti-act  On  the 
contrary,  it  Is  expressly  and  affirmatively 
stated  that  it  was  always  within  the  power 
of  the  defendant  to  cause  the  water  rights 
to  be  conveyed  to  the  plaintiff.  It  is  not 
alleged  that  he  sustained  any  injury  on  ac- 
count of  his  failure  to  receive  his  title,  or 
that  by  reason  of  the  defendant's  acts,  or 
refusal  to  act,  he  lost  any  remedy  upon  the 
contract.  It  is  averred  that  the  defendant 
was  proceeding  In  fraud  of  the  plaintiff's 
rights  to  sell  the  property  without  giving 
him  his  title,  but  It  also  appears  that  the 
sale  had  not  been  consummated,  and  that 
the  way  was  still  open  before  him  to  com- 
pel the  performance  of  the  agreement  So 
long  as  a  party  is  able  to  obtain  the  full 
benefits  of  his  contract  by  its  enforcement, 
it  will  not  be  canceled  or  rescinded  at  his 
suit 

We  think,  however,  that  the  bill  contains 
sufficient  averments  to  entitle  the  plaintiff 
to  specific  performance,  and  that  upon  the 
establishment  of  the  case  which  it  states 
the  court  would  be  authorized  to  grant  re- 
lief of  that  kind,  provided  the  necessary  par- 
ties were  before  it  The  title  to  the  proper- 
ty is  alleged  to  be  in  the  Ft  Morgan  Land 


&  Water  Supply  Company,  which  Is  not  a 
party  to  this  proceeding,  and  until  it  Is  made 
a  party,  and  brought  in,  no  adequate  relief 
In  this  direction  can  be  afforded.  But  the 
complaint,  as  it  is,  is  answered  by  a  tender 
of  performance.  The  deed  to  which  the 
plaintiff  avers  himself  to  be  entitled  is 
brought  into  court  and  offered  to  him.  This 
obviates  the  necessity  of  a  decree  for  per- 
formance. The  contract  should  be  adjudged 
performed,  and  the  defendant  unless  its 
money  shall  be  paid,  permitted  to  proceed  to 
a  foreclosure  of  its  trust  deed  upon  its  cross 
complaint  The  effect  of  the  tender  of  the 
deed  is  to  admit  a  cause  of  action  in  the 
plaintiff  for  specific  performance,  and  the 
costs  of  the  proceeding,  down  to  the  time  of 
filing  the  answer,  should  therefore  be  ad- 
judged against  the  defendant.  The  Judg- 
ment is  reversed  and  remanded,  with  in- 
structions to  the  court  below  to  conduct  any 
further  proceedings  in  the  case  In  accord- 
ance with  this  opinion.    Reversed. 


as  Colo.  App.  146) 

GLOBE  SMELTING  &  REFINING  CO.  v. 

SPANN. 
(Court  of  Appeals  of  Colorado.    April  8,  1895.) 
Appcal— Time  or  Takino— Rbvibw — Crbdibilitf 

OP  Witness. 

1.  Where  a  motion  for  a  new  trial  is  strick- 
en from  the  files  because  the  term  bad  lapsed, 
and  judgment  is  entered  on  the  verdict  nunc  pro 
tunc,  it  is  either  error  to  enter  judgment  as  o£ 
the  lapsed  terra  or  to  deny  an  appeal  prayed  for 
on  the  day  judgment  was  entered,  on  the  ground 
that  the  time  had  expired. 

2.  Plaintiff's  was  the  only  evidence  of  im- 
proper construction  of  an  appliance  from  which 
ne  sustained  slight  injuries.  The  officers  and 
other  employes  testified  to  its  efficiency,  and  it 
was  shown  that  it  had  been  employed  for  a  Ions 
time  previoas,  was  continued  afterwards  without 
change,  and  that  the  plaintiff,  after  his  alleged 
injury,  continued  to  use  it  without  protest  until 
his  discharge,  and  that  the  accident  happened  otii- 
erwise  than  as  alleged.  Hdd,  that  a  judgment  for 
plaintiff  would  be  reversed,  though  the  evidence 
was  conflicting. 

3.  In  an  action  for  personal  Injuries,  defend- 
ant offered  to  prove  in  rebuttal,  by  an  insurance 
agent  and  the  boolis  of  the  company,  that  certain 
scars  claimed  by  tlie  plaintiff  to  be  the  result  of 
the  injury  were  in  tact  caused  prior  thereto. 
Held  admissible  to  affect  the  character  and  credi- 
bility of  the  witness. 

Error  to  Arapahoe  county  court 
Action  by  Joseph  D.  Spann  against  the 
Glob4  Smelting  &  Refining  Company  for  per- 
sonal injuries.  Plaintiff  had  Judgment  In 
Justice's  court,  and  also  In  county  court, 
whence  it  was  appealed.  Defendant  brings 
error.     Reversed. 

Defendant  in  error  brought  suit  against 
the  plaintiff  before  a  Justice  of  the  peace.  A 
trial  was  had,  and  from  the  Judgment  an  ap- 
peal was  taken  to  the  county  court,  where  a 
trial  was  had  resulting  in  a  Judgment  against 
the  defendant  for  $300.  Defendant  was  en- 
gaged in  smelting  ores.  Plaintiff  was  by  It 
employed  as  a  furnace  man,  and  had  charge 
of  the  furnace.     Plaintiff  alleged  that  on  the 


Digitized  by 


Google 


Colo.) 


GLOBE  SMELTING  &  REFINING  CO.  e.  SPANN. 


199 


13tb  daj  of  April,  1883,  he  received  Injuries 
by  burning,  throngh  the  misconstruction  of 
the  furnace  appliances  and  negligence  of  the 
defendant  In  falling  to  remedy  the  alleged 
defects.  It  appears  that  the  molten  metal 
from  the  furnace  discharged  mechanically 
and  automatically  into  a  receptacle  called  a 
"matte  separator."  The  matte,  being  heav- 
ier than  the  slag,  remained  at  the  bottom 
of  the  separator.  When  it  was  filled,  the 
slag  passed  off  mechanically  at  or  near  the 
top  of  the- separator,  through  a  spout  The 
matte  contained  the  valuable  metal  from  the 
ores.  It  was  the  duty  of  the  furnace  man 
to  draw  off  the  matte  as  often  as  it  became 
necessary,  through  an  orifice  in  the  end  of 
the  separator  or  receptacle,  which  was  of 
iron,  lined  with  fire  brick,  and  also  at  the 
orifice,  protected  by  a  fire  brick  upon  the 
outside,  fitted  into  the  aperture.  In  the  iron 
frame  the  opening  was  oval,  oblong,  6  or  7 
inclies  long  perpendicularly,  and  an  inch  or 
more  in  width.  There  was  an  adjustable 
spout  upon  the  outside,  through  which  the 
matte  discharged.  The  opening  in  the  iron 
case  was  made  the  length  designated,  in  or- 
der to  allow  the  spout  to  be  placed  higher  or 
lower,  as  demanded  by  circumstances.  The 
orifice  for  the  discharge  of  the  molten  metal 
from  the  interior  was  much  smaller  than 
that  in  the  Iron  case;  was  made  by  drilling 
a  hole  through  the  fire-brick  lining  at  a  point 
corresponding  with  the  spout.  The  discharge 
was  regulated  by  and  dependent  upon  the 
inner  orifice,  and  not  upon  the  one  through 
the  iron.  In  discharging  mcdten  material 
the  inner  orifice  was  opened  by  thrusting  in 
a  small  steel  bar,  and  closed  by  a  mass  of 
wet  molded  clay,  upon  the  end  of  a  bar, 
being  pushed  into  the  orifice.  The  claim 
of  the  plaintiff  was  that  on  the  13tb  day  of 
April,  1893,  while  employed  in  charge  of  the 
furnace,  he  was  burnt  and  injured  by  molten 
metal  escaping  through  the  orifice,  and 
spouting  over  his  person,  by  which  he  was 
burned  upon  the  neck,  left  hand,  and  lower 
parts  of  the  person.  The  charge  and  con- 
tention was  that  the  inner  orifice  was  ob- 
long,— elongated,— by  reason  of  which  it  was 
too  large,  and  of  improper  shape,  to  be  suc- 
cessfully stopped  by  the  "dolly  clay";  that 
the  attention  of  the  officer  in  charge  was 
called  to  the  fact;  that  he  promised  to  have 
it  rectified,  and,  relying  upon  the  promise,  he 
continued'  to  work;  that  the  company  neg- 
lected to  repair  the  alleged  imperfection,  and 
three  days  afterwards  he  received  the  in- 
jury. The  basis  of  the  action  was  the  negli- 
gence of  the  company  in  failing  to  remedy 
the  alleged  imperfection.  The  case  was  tried 
to  a  Jury,  resulting  in  a  verdict  and  Judg- 
ment, from  which  this  appeal  was  taken. 

Charles  H.  Toll,  for  plaintiff  In  error.  Tal- 
bot &  Denison,  for  defendant  in  error. 

REED,  P.  J.  (after  stating  the  facts). 
There  are  several  errors  assigned.  The  case 
was  brought  up  on  a  writ  of  error.    The  ver- 


dict was  rendered  August  28, 1893.  On  Sep- 
tember Ist  a  motion  was  filed  to  set  aside 
the  verdict  and  for  a  new  trial.  On  Septem- 
ber 9th  the  motion  came  on  for  argument, 
after  which  plaintiff's  attorneys  moved  to 
strike  the  motion  from  the  files,  because  the 
July  term  had  lapsed  before  the  motion  was 
filed.  The  motion  was  granted.  On  Sep- 
tember 9th  Judgment  nunc  pro  tunc  was  en- 
tered upon  the  verdict  as  of  August  2Sth. 
On  the  same  day  defendant  prayed  an  ap- 
peal, which  was  denied  because  the  stat- 
utory time  for  praying  an  appeal  had  passed. 
If  this  practice  were  to  prevail,  in  many  In- 
stances the  constitutional  right  to  appeal 
would  be  taken  away.  By  a  well-settled 
rule  of  law  no  appeal  can  be  taken  from  a 
verdict  before  Judgment  This  ruling  would 
practically  require  an  appeal  before  a  final 
Judgment  was  watered.  If  the  time  in  which 
an  appeal  could  be  taken  should  lapse  while 
the  matter  was  in  abeyance  and  under  ad- 
visement, and  the  Judgment  should  then  be 
carried  to  an  eariier  date,  common  Justice 
should  require  that  the  prayer  for  an  appeal 
should  be  carried  back,  and  also  be  entered 
nunc  pro  tunc  within  the  limit  of  time;  oth- 
erwise the  party  would  be  required  to  take 
an  appeal  In  advance  of  Judgment,  or  be  de- 
prived of  the  right  of  appeal.  It  may  be 
urged  that  all  rights  could  be  protected  by 
coming  up  by  writ  of  error,  but  the  two  are 
not  equally  available  nor  equally  inexpen- 
sive, and  the  right  of  appeal  cannot  be  abro- 
gated by  the  court,  and  a  party  compelled 
to  resort  to  a  writ  of  error,  through  the 
neglect  of  the  court,  and  without  fault  of 
the  party  praying  the  appeal.  It  Is  appar- 
ent that  the  court  erred  either  in  entering 
Judgment  as  of  the  lapsed  term  or  in  deny- 
ing the  appeal  on  the  day  Judgment  was  en- 
tered. 

A  brief  examination  of  the  evidence  is  nec- 
essary to  a  proper  understanding  and  solu- 
tion to  the  case.  The  following  facts  appear 
to  have  been  established  and  undisputed: 
That  plaintiff  went  to  work  for  defendant 
April  6th.  On  the  11th  he  "blew  In"  and 
took  charge  of  a  new  furnace  (No.  T).  That 
on  the  13th  the  accident  occurred  by  which 
some  quantity  of  molten  metal  was  thrown 
over  him,  and  he  received  at  least  trifling 
injury.  The  extent  of  the  Injury  is  nowhere 
satisfactorily  shown.  His  own  statement  of 
his  injuries  was  as  follows,  on  direct  exam- 
ination: "The  injury  was  inflicted  three 
days  afterwards.  My  hands  were  burnt  all 
over  the  back  and  on  the  side.  My  hands 
and  body  were  burnt.  My  clothes  were 
burnt.  The  bums  on  my  hands  were  be- 
tween the  fingers  and  on  the  back.  I  was 
burnt  on  my  body  down  the  breast  and  on 
the  collar  and  on  the  legs.  The  bums  were 
scattered.  I  was  also  burnt  on  the  head  and 
eyes.  *  *  •  I  was  burnt  in  the  left  eye,— 
you  can  see  where  it  was  burnt  If  you  ex- 
amine it— and  in  the_  face  and  neck.  *  •  • 
I  had  on  an  overshlrt,  undershirt,  overpants, 
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underpants,  and  drawers,  the  ralue  of  which 
was  $12  or  $15.  I  bought  $2  or  $3  worth  of 
medicines.  Before  I  left  the  place  I  lost 
sereu  or  eight  days'  tima  I  tried  to  work 
after  I  was  hurt.  My  hands  were  both 
wrapped  up  and  very  sore.  I  couldn't  sleep 
nights,  because,  when  I  would  go  to  sleep, 
they  would  fall  down,  and  I  ought  to  hold 
them  up  to  keep  the  blood  from  rushing  up 
and  Injuring  my  hands.  My  hands  kept 
hurting  me,  paining  me,  and  I  was  con- 
fined to  the  house  some  time.  Couldn't  get 
out  to  get  work.  This  lasted  about  five  or 
six  days.  I  left  the  defendant  ultimately. 
I  still  suffered  from  my  hands.  Couldn't 
work.  I  was  detained  from  work  four  or 
five  weeks.  I  have  now  scars  on  my  hands, 
neck,  body,  head,  and  legs  in  consequence 
of  these  Injuries."  On  cross-examination: 
"I  was  burnt  a  little  In  the  face;  in  my  eye, 
too.  My  neck,  I  suppose.  Is  my  face.  My 
face  Is  burnt  but  slightly.  The  stuff  couldn't 
rain  down  on  me  without  striking  some  part 
of  my  face.  I  suppose,  If  yon  would  ex- 
amine my  face,  yon  would  find  a  few  little 
scars.  I  don't  know  where."  "I  was  In- 
jured on>  April  13th.  I  think  It  was  about  2 
o'clock  p.  m.  I  went  to  work  at  6  a.  m.,  and 
quit  at  6  p.  m.  The  day  after  I  was  hurt,  I 
began  working  at  6,  the  usual  hour.  I 
worked  for  three  days,  I  think,  after  I  was 
hurt,  and  then  quit  for  seven  or  eight  days. 
I  quit  on  account  of  the  injury  to  my  hands. 
They  kept  getting  worse.  After  the  end  of 
seven  days,  I  went  to  work,  and  worked  sev- 
eral day«,  and  then  quit,  because  I  couldn't 
do  the  work  they  required  with  my  hands  in 
that  condition.  I  was  not  discharged."  "I 
bought  some  medicine  (carbolic  salve)  at  a 
drug  store.  I  bought  several  bottles  of  anti- 
septic. It  was  about  two  or  three  weeks 
after  the  accident  that  I  bought  the  medi- 
cines. When  I  was  hurt  I  showed  my 
wounds  to  Dr.  Lemon,  and  he  dressed  them; 
gave  me  some  salve  for  them.  He  dressed 
all  the  wounds  except  those  on  the  body. 
He  dressed  those  on  my  bands.  I  mean 
by  that  he  didn't  put  the  medicine  on.  He 
gave  me  a  prescription,  and  told  me  where 
to  get  the  medicine,  and  how  to  fix  It  The 
matte  separator  and  the  orifice  were  in  plain 
Bight  all  the  time  in  front  of  the  furnace.  It 
could  have  been  repaired  easily  in  an  hour. 
I  couldn't  have  done  It  unless  they  author- 
ized me  to  do  it."  M.  W.  lies,  superintend- 
ent of  defendant,  testified:  "I  know  the 
plaintiff.  I  was  on  the  ground  when  be  was 
using  the  separator.  I  did  not  know  of  his 
Injury  till  after  this  case  was  brought  I 
know  exacUy  the  day  be  ceased  to  work  for 
the  company.  He  came  and  talked  to  me 
twelve  hours  after  be  left  He  said  Tom 
Drohan  had  fired  him,  and  he  thought  un- 
justly; that  he  was  working  on  one  of  the 
furnaces,  and  he  thought  he  was  doing  his 
duty.  I  told  him  I  would  Investigate,  but 
as  long  as  Droban  was  foreman,  I,  for  the 
time,  would  have  to  sustain  his  action;  that 


I  believed  Drohan  wouldn't  discharge  him 
unless  for  good  cause.  He  said  nothing 
whatever  about  any  hurt  or  injuries  or  any- 
thing of  that  kind,  nor  about  having  any 
clothes  Injured.  I  did  not  know  of  the  in- 
jury on  the  day  it  happened,  nor  until  this 
suit  was  brought"  Although  he  testified 
that  be  was  not  discharged  and  "quit  ulti- 
mately" on  account  of  his  injuries,  it  Is  es- 
tablished beyond  controversy  by  the  fore- 
man and  several  others  that  he  continued  at 
work  until  he  was  discharged  the  last  of  the 
month  of  April,  and,  as  shown  above,  com- 
plained to  the  superintendent  of  his  discharge 
by  the  foreman.  Dr.  li.  B.  Lemon  testified: 
"When  I  first  knew  the  plaintiff,  he  was  em- 
ployed by  the  Omaha  &  Grant  Smelting  and 
Refining  Co.,  and  frequentiy  consulted  me 
for  sickness,  slight  Injuries,  slight  bums, 
etc.;  and  on  several  occasions  I  have  made 
out  Insurance  papers  for  him,  for  which  he 
has  recovered  Indemnity  from  insurance 
companies  In  which  he  was  insured  at  the 
time  he  was  at  work.  I  have  treated  him 
tar  bums  prior  to  April  last  Usually"  burns 
on  the  hands  or  feet  I  don't  remember  the 
date  in  April,  but  some  time  after  April  12th. 
and  before  May  1st  be  consulted  me  at  my 
ofllce  for  a  bum.  As  I  remember  It,  the 
burns  were  on  the  hand,  and  a  bum  on  the 
back  of  the  neck.  The  burn  on  the  hand 
was,  I  should  say,  of  the  area  of  the  size  of 
a  nickel.  That  on  the  neck  was  not  quite 
so  large.  I  do  not  recollect  that  he  com- 
plained of  other  injuries.  I  prescribed  for 
the  burn;  wrote  a  prescription  for  ointment 
I  only  remember  his  consulting  me  ouce  for 
that  bum." 

That  he  received  some  slight  injury  is  be- 
yond question.  That  it  was  not  of  ancb 
character  as  to  incapacitate  him  is  clearly 
shown,  and  that  be  continued  at  work  until 
discharged ;  also,  that  his  claim  for  damages 
for  injuries,  or  that  he  had  received  in- 
juries, was  not  known  to  the  oncers  of  the 
company  until  this  suit  was  brought  No 
suit  could  be  maintained  or  damages  recov- 
ered unless  the  fact  of  negligence  upon  the 
part  of  the  company,  as  the  proximate  cause 
of  the  injury,  was  established.  If  the  appli- 
ances were  defective,  and  the  fact  known  to 
those  in  charge,  and  thwe  was  a  refusal  to 
make  them  safe,  the  injured  employ^  could 
recover  damages;  otherwise  not  In  this 
case  the  only  evidence  of  improper  constmc?- 
tion  and  of  danger  from  the  matte  separator 
came  from  the  plaintiff.  The  officers  and 
otber  employes  testified  to  its  efficiency  and 
safety.  It  was  also  shown  that  the  same 
devices  had  been  employed  for  a  long  time 
previous,  were  continued  afterwards  with- 
out change,  and  that  the  plaintiff,  after  his 
alleged  injury,  continued  to  use  them  with- 
out protest  or  complaint  until  his  discharge. 
He  testified  that  two  or  three  days  before 
he  was  injured,  he  complained  to  the  super- 
intendent of  the  misconstruction  of  the  inner 
orifice,  and  the  danger  attending,  and  that 
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a  change  w$m  promised.  Mr.  Tucker,  to 
whom  the  complaint  was  alleged  to  bave 
.been  made,  testified  that  he  bad  no  recol- 
lection of  plaintiff's  calling  attention  to  the 
matter,  nor  of  promising  to  rectify  It  It  Is 
obvious  that  neither  plaintiff  nor  those  in 
charge  deemed  the  matter  of  any  moment, 
as  plaintiff  contlnned  work  until  discharged 
without  further  complaint,  and  no  change 
was  found  necessary  by  the  company.  Wal- 
ter, a  furnace  man,  who  was  with  him  at 
the  time  of  the  alleged  injury,  testified  that 
it  was  caused  by  the  improper  mixing  of  the 
clay  used  upon  the  "dolly  bar"  to  stop  the 
orifice;  that  it  was  too  soft;  that  he  called 
plaintiff's  attention  to  it  immediately  before 
the  injury,  but  his  suggestion  was  disregard- 
ed. He  also  testified  that  the  plaintiff  con- 
tinned  to  work  "right  along"  until  he  (the 
witness)  left 

It  appears  that  upon  the  trial  plaintiff  was 
twice  called  to  testify;  that  on  both  occa- 
sions he  exhibited  his  hands  and  the  scars 
upon  them,  and  testified  to  their  being  the 
result  of  the  Injuries  for  which  suit  was 
brought  Counsel  then  learned  from  Dr. 
I^mon  that  several  times  plaintiff  had  ap- 
plied to  and  received  compensation  from  the. 
Travellers'  Insurance  Company  for  previous 
injuries  by  burning.  On  cross-examination 
he  was  asked  how  many  timep  be  had  pre- 
vious to  April  13th  applied  to  the  Travellers' 
Insurance  Company  for  losses  for  accidents 
from  bnms  on  the  back  of  his  hands.  Ob- 
jected to,  and  objection  sustained.  Counsel 
then  offered  to  show  that  witness  liad  made 
several  applications  for  damage  of  that  kind, 
and  had  several  payments  for  such  damage, 
and  the  offer  was  rejected.  Counsel  caused 
a  subpoena  to  be  issued  for  E.  P.  Long,  with 
the  books  of  the  insurance  company,  to  prove 
the  following  facts,  as  stated  in  an  affidavit 
of  Samuel  Lesem,  the  general  agent  of  the 
company:  "(1)  That  on  July  13,  188G,  de- 
fendant had  been  paid  $40  for  injury  by 
burning  of  his  left  hand  and  wrist  (2) 
September  9,  188C,  had  paid  $55  for  burning 
left  hand.  (3)  December  0,  1886,  had  paid 
$i>i>  for  burning  back  of  left  hand.  (4)  Jan- 
uary 30,  1890,  had  paid  $15.71  for  burning 
back  of  right  hand.  (5)  May  26,  1890,  $40 
for  burning  left  hand."  The  court  held  the 
evidence  incompetent,  and  declined  to  wait 
until  the  witness  arrived.  The  refusal  was 
en-or.  The  fact  of  the  payment  and  amounts 
paid  could  not  be  rebuttal;  but  after  having 
mad^  profert  of  his  hands,  and  exhibited  the 
scars,  the  fact  that  he  had  previously,  four 
times,  made  proof  of  injury  by  burning  of 
tlie  same  hand  would  certainly  have  rebutted 
the  proof  tliat  the  scars  exhibited  were  the 
result  of  the  last  injury.  It  would  also  have 
gone  to  the  character  and  credibility, .  and 
shown  him  to  have  been  one  of  the  most 
careless  or  unfortunate  of  men,  or  a  fraud 
unworthy  of  credit  For  either  of  these  pur- 
poses the  evidence  was  admissible,  and  coun- 
sel should  have  been  allowed  its  introduction 


and  reasonable  time  to  produce  the  witness. 
No  want  of  proper  attention  on  the  part  of 
the  company,  nor  negligence  or  want  of 
proper  appliances,  was  established.  The 
whole  case  rested  upon  the  evidence  of  the 
plaintiff.  Of  its  character  and  credibility 
nothing  need  be  said,  but  it  Is  apparent  that 
the  injuries  received  were  comparatively 
trifling,  and,  in  view  of  his  previous  experi- 
ence and  the  evidence  of  the  surgeon  and 
others,  might  be  regarded  as  incidental  to 
the  employment  The  verdict  clearly  ap- 
pears to  have  been  the  result  of  bias  or 
prejudice,  and  so  unwarranted  by  the  evi- 
dence, and  so  much  in  excess  of  the  injury, 
as  testified  to  by  the  plaintiff  himself,  and 
so  regardless  of  the  instructions  of  the  court, 
that  it  should  not  have  been  the  basis  of  a 
Judgment  The  facts  and  circumstances  of 
the  case  are  such  as  to  take  it  out  of  the 
general  rule  that  the  court  will  not  inter- 
fere with  the  finding  of  facts  by  a  Jury 
where  the  evidence  is  contradictory.  It  is 
clearly  within  the  exception  so  often  stated 
in  the  supreme  court  and  in  this  court  The 
court  erred  in  refusing  the  motion  to  set 
aside  the  verdict  and  grant  a  new  trial.  For 
reasons  alwve  given,  tbe  Judgment  of  the 
district  court  will  be  reversed,  and  the  cause 
remanded  for  a  new  trial.     Reversed. 


(U  Utah,  soe) 
ELLIOTT  V.  WHITMORB  et  al.     (No.  409.) 
(Supreme  Court  of  Utah.     April  27,  1895.) 

Appeal— Revebsai. — Proceeoisos  bt  Court 
Below. 
It  appearing  on   appeal  from  jndgment 
that  the  lower  court  has  set  it  aside  and  granted 
new  trial,  judgment  will  be  reversed. 

Appeal  from  district  court.  Third  district; 
before  Justice  C.  S.  Zane. 

Action  by  L.  A.  Scott  Elliott  against  George 
C.  Whitmore  and  another.  Judgment  for 
plaintiff.     Defendants  appeal.     Reversed. 

Brown  &  Henderson  and  E.  D.  Hoge,  for 
appellants.  C.  S.  Varian  and  Zane  &  Put- 
r.am,  for  respondent. 

MERRITT,  C.  J.  This  Is  an  appeal  from 
the  judgment,  and  has  been  heretofore  argued 
and  submitted.  It  now  appears  that  the 
Judgment  has  been  set  aside  and  a  new  trial 
granted  in  the  court  below.  For  this  reason 
the  Judgment  is  reversed,  and  the  cause  re- 
manded for  a  new  trial. 


SMITH,  J.,  concurs. 


ai  TJtah.  809) 
ELLIOTT  V.  WHITMORE  et  al.    (No.  422.) 
(Supreme  Court  of  Utah.    April  27,  1895.) 
Appeal  from  district  court.  Third  district;  be- 
fore  Justice  G.  S.  Zane. 

Action  by  L.  A.  Scott  Elliott  agnmst  George  a 
Whitmore  and  another.  From  an  ord«c,  da> 
fendants  appeal.    Reversed. 
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Brown  Sc  HeodeTtion  and  E3.  D.  Hoge,  for  ap- 
pellants. C.  S.  Variaii  and  Zane  &  Putnam,  for 
respondent. 

,  MERRITT,  C.  J.  This  was  an  appeal  from  an 
order  confirming  a  report  of  W.  P.  Hardesty,  a 
commissioner  appointed  under  the  judgment  we 
have  just  reversed  in  No.  409.  40  Pac.  201.  In 
our  opinion  tho  entire  controversy  should  be  re- 
manded to  the  court  below,  in  order  that  the  new 
trial  may  proceed  there.  It  is  therefore  ordered 
that  the  judRment  and  order  appealed  from  be 
reversed,  and  remanded  to  the  court  below. 

SMITH,  J.,  concurs. 


(11  Utah,  310) 

GREGG  V.  GROBSBECK  et  al. 
(Supreme  Court  of  Utah.    April  27,  1895.) 

NOTBS— IndORSEMBXT — PaKOL  EvlBEXCE— RSVIEW 
OK   ArPEAI.. 

1.  R.,  who  held  a  note  for  sale,  with  H.'s 
indorsement  thereon  in  blank,  jpromised  the  lat- 
ter to  erase  his  name  before  sellmg  the  note;  and 
plaintiff,  to  whom  the  same  was  transferred,  ac- 
cepted it  with  knowledge  of  such  agreement.  By 
mistake  the  indorsement  was  not  erased.  Bdd, 
that  these  facts  constituted  a  good  defense  to  an 
action  against  H. 

2.  Parol  evidence  was  admissible  to  show 
sndi  agreement 

3.  Though  a  pleading  be  stricken  from  the 
files  it  is  still  a  part  of  the  judgment  roll,  and 
error  in  so  striking  it  out  may  be  reviewed  on 
appeal  from  the  judgment  roll  alone. 

Appeal  from  district  court.  Third  district; 
before  Justice  S.  A.  Mei-ritt. 

Action  by  F.  E.  Gregg,  doing  business  as 
F.  E.  Gregg  &  C!o.,  against  Hyrum  Groes- 
beck  and  others.  From  a  Judgment  foi 
plaintiff,  defendant  Henry  A.  Ryan,  who 
filed  a  separate  answer,  appeals.     Reversed. 

T,  J,  Anderson,  for  appellant.  F.  B.  Ste- 
phens and  B.  X.  Smith,  for  respondent. 

KING,  J.  Hyrum  Groesbeck  and  Nicholas 
H.  Groesbeck  executed  their  promissory  note 
in  favor  of  Henry  A.  Ryan  and  Alexander 
Wood.  Plaintiff,  in  Us  complaint,  alleges 
that  he  purchased  said  note,  after  Its  in- 
dorsement by  the  payees  and  P.  H.  Rasche, 
for  a  valuable  consideration,  and  before  ma- 
turity, and  that  said  indorsement  was  a  i>art 
of  the  consideration  inducing  the  purchase. 
Defendant  Ryan  filed  a  separate  answer, 
the  other  defendants  having  defaulted,  in 
which  he  averred  that  the  defendant  Rasche 
sold  and  transferred  said  note  to  plaintiff, 
but  prior  thereto  the  defendant  Ryan  spe- 
cially ordered  and  instructed  him,  in  case 
be  should  sell  or  transfer  said  note,  that 
at  or  before  making  such  transfer  be  should 
erase  Ryan's  name  from  the  back,  as  an 
indorser;  tliat  Rasche  expressly  promised 
and  agreed  that  be  would  do  so,  and  would 
not  transfer  the  note  with  Ryan's  indorse- 
ment thereon;  that,  at  the  time  of  the  sale 
and  transfer  of  the  note  to  the  plaintiff, 
he  was  expressly  Informed  of  the  agree- 
ment between  Ryan  and  Rasche,  and  the 
said  instructions  given  by  the  former  to  the 
latter;    that  the  plaintiff  then   purchased 


and  received  said  note  understanding  that 
the  transfer  was  to  be  without  recourse 
upon  the  defendant  Ryan,  and  that  the 
latter  was  not  to  be  responsible  as  an  in- 
dorser; and  that  the  plaintiff  purchased  and 
took  said  note  with  this  understanding  and 
agreement.  Defendant  further  avers  that, 
owing  to  mistake  and  inadvertence  of  the 
plaintiff  and  Rasche,  Ryan's  name  was  not 
erased  from  the  back  of  said  note  as  was 
agreed  and  understood  between  them  (plain- 
tiff and  Rasche).  Plaintiff  filed  a  motion  to 
strike  out  the  answer  as  sham,  and  for 
Judgment  on  the  pleadings,  which  was  over- 
ruled. Afterwards  he  moved  to  set  aside 
the  order  denying  this  motion,  and  for  Judg- 
ment on  the  pleadings,  and  upon  this  mo- 
tion the  court  entered  the  following  Judg- 
ment: "It  is  therefore  ordered  and  ad- 
Judged  that  the  order  of  this  court  hereto- 
fore entered  on  tlie  17th  day  of  February, 
1894,  overruling  the  plaintiff's  motion  for 
Judgment  on  the  pleadings,  be  set  aside 
and  vacated;  that  the  answer  of  the  de- 
fendant be  stricken  from  the  files  as  sham 
and  frivolous.  And  It  Is  -  ftuttier  ordered 
and  adjudged  that  the  plaintiff  do  recover 
of  the  defendant  Henry  M.  Ryan  the  sum 
of,"  etc. 

Thb  assignments  of  error  relate  to  the 
action  of  the  court  in  striking  from  the 
files  defendant's  answer,  and  present  for 
determination  the  question  of  its  sufilciency 
as  a  defense.  Respondent  insists  that,  con- 
ceding  the  truth'  of  the  averments  therein 
contained,  no  facts  constituting  a  defense 
were  presented,  and  no  proof  would  be 
admissible  under  it,  for  the  reason  that  it 
would  tend  to  vary  the  terms  of  the  written 
instrument  upon  which  suit  was  brought. 
Appellant's  contention  is  that  the  rule  for- 
bidding parol  evidence  to  contradict  writ- 
ten instruments  has  no  application  to  this 
case. 

The  answer  is  very  ambiguous  and  un- 
certain, and  Is  clearly  demurrable.  There 
Is  some  doubt  as  to  the  meaning  of  various 
allegations.  But  a  demurrer  is  very  dif- 
ferent from  a  motion  to  strike  a  pleading 
from  the  flies,  although  the  practice  is  too 
often  indulged  in  to  substitute  the  latter 
for  the  former.  An  answer  which  may  be 
subject  to  demurrer  may  be  invulnerable 
when  assailed  by  a  motion  to  strike  out. 
Upon  a  motion  of  this  character  the  court 
is  to  be  guided  by  the  statute,  which  declares 
that,  "in  the  construction  of  a  pleading  for 
the  purpose  of  determining  its  effect,  its 
allegations  must  be  liberally  construed,  with 
a  view  to  substantial  Justice  between  the 
parties."  2  Oomp.  Laws,  <  3238.  Keeping 
In  view  this  Just  statutory  provision,  let 
us  ascertain  what  the  answer  means.  In 
doing  this  It  should  be  construed  as  a  whole. 
Isolated  sentences  may  convey  an  erroneous 
idea,  and  superfluous  averments  form  no 
part  of  the  pleading,  and,  upon  a  motion 
like  that  submitted  in  this  case,  may  be 
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disregarded,  though  they  seem  to  be  at 
variance  with  the  material  and  substantial 
allegations  therein.  The  meaning  and  in- 
tention of  the  pleader  are  the  paramount 
considerations  in  determining  the  sufficiency 
of  a  pleading.  Even  if  the  meaning  be  ob- 
scure, and  the  language  expressing  it  dark 
and  uncertain,  the  court  ought  not  to  strike 
an  answer  from  the  files,  if,  by  fair  inter- 
pretation, the  meaning  can  be  discovered, 
and  the  facta  alleged  present  a  defense. 
While  there  are  superfluous  allegations  in 
defendant's  answer,  and  others  are  obscure, 
we  think,  that,  applying  a  Just  and  liberal 
interpretation,  the  meaning  of  the  defend- 
ant is  obvious.  It  was  to  defend  upon  the 
ground  that  defendant  Basche  was  Ryan's 
agent,  and  as  such  was  instructed  by  his 
principal  (Ryan)  to  erase  or  destroy  the 
tatter's  Indorsement  of  the-  note  prior  to 
the  sale,  and  the  further  ground  that  the 
plaintiff  knew  of  this  agency,  and  the  in- 
structions given  to  the  agent,  and  purchased 
the  note  without  the  indorsement  of  the 
defendant  This,  we  think,  Is  fairly  dedu- 
cible  from  the  answer.  Respondent  contends 
that  it  contains  no  averments  of  agency, 
and  that  the  only  construction  of  which  it 
is  susceptible  is  that  Ryan  was  not  to  be 
responsible  as  an  indorser,  but  that  the  note 
was  sold  and  transferred  by  Rasche  with 
the  Indorsement  thereon,  and  with  the  in- 
tention that  It  should  remain,  but  with  the 
understanding  that  the  plaintiff  took  it  with- 
out recourse  upon  Ryan.  And  one  portion 
of  the  answer  warrants  this  construction. 
Bat  a  consideration  of  the  preceding  alle- 
gations, and  the  one  which  follows,  sepa- 
i-ated  only  by  a  semicolon,  reveals  the  true 
meaning  of  the  pleader.  It  is  true  that  the 
answer  contains  no  direct  allegation  of 
Rascbe's  agency,  but  It  avers  that  instruc- 
tions were  given  him.  Agency  may  be  well 
pleaded  without  employing  the  word  "agent" 
But  It  is  doubtful  whether  the  question  of 
agency  is  involved  in  this  case.  If  Rasche 
were  acting  entirely  for  himself  in  vending 
the  note,  be  had  a  right  to  erase  Ryan's 
name  prior  to  the  sale;  and  If  he  were  act- 
ing for  appellant,  and  was  instructed  to 
destroy  the  indorsement  before  disposing  of 
the  note,  it  was  his  duty  to  do  so.  Placing 
the  interpretation  upon  the  answer  which 
we  think.  In  view  of  the  motion,  it  was 
entitled  to,  the  question  is,  did  it  present 
any  defense?  With  the  general  rule  that 
indorsements  in  blank  written  on  promis- 
sory notes  constitute  well-defined  contracts, 
and  parol  evidence  cannot  be  admitted  to 
contradict,  vary,  or  explain  them,  we  fully 
concur.  Respondent  relies  on  the  case  of 
Martin  v.  Cole,  104  U.  S.  30,  in  support 
of  his  position  that  no  defense  was  stated 
by  the  answer.  A  broad  distinction  exists 
between  that  case  and  the  one  now  under 
consideration.  Martin  sold  and  transferred, 
by  Indorsement  In  blank,  the  promissory 
note  of  one  Webb  to  Cole,  who  sued  Martin 


on  his  Indorsement.  Martin  alleged  in  his 
answer  that  at  the  time  he  Indorsed  the 
note  to  Cole  there  was  an  agreement  that 
Mai-tln  should  not  be  held  liable  on  the  In- 
dorsement, but  that  his  name  was  written 
as  an  indorser  solely  to  enable  Cole  to  sue 
the  maker  in  his  own  name,  and  that  with- 
out such  agreement  he  would  not  have 
signed  his  name  on  the  back.  Evidence  In 
support  of  these  averments  was  rejected. 
There  can  be  no  doubt  of  the  correctness 
of  this  ruling.  Martin  Intended  to  Indorse 
the  note,  and  transferred  It  Intending  that 
hts  name  should  be  on  the  note.  Under  such 
circumstances  the  law  closes  bis  mouth, 
and  forbids  testimony  of  an  oral  contem- 
poraneous agreement  dehors  the  Indorse- 
ment. But  if  his  indorsement  was  there 
by  mistake,  or  if,  prior  to  the  transfer  of 
the  note,  be  attempted  to  erase  It,  but  failed, 
and  disposed  of  the  note  under  the  belief 
that  the  erasure  had  been  consummated,  and 
the  purchaser  was  cognizant  of  such  facts, 
and  took  the  note  In  view  of  them,  an  en- 
tirely different  case  would  have  been  pre- 
sented. 

Respondent's  counsel  discuss  the  case  at 
bar  upon  the  hypothesis  that  appellant  de- 
signed the  note  to  be  transferred  accompa- 
nied by  his  indorsement,  but  with  an  agree- 
ment of  nonliability  as  an  Indorsor.  If  such 
had  been  the  case  their  position  would  have 
been  impregnable.  If  Ryan's  instructions  to 
Rasche  were  that  the  note  should  be  sold 
with  bis  name  thereon  as  an  indorser,  but 
with  the  understanding  that  the  Indorsee 
should  take  It  without  recourse,  then  the 
case  would  come  within  the  rule  announced 
in  Martin  y.  Cole,  and  he  would  have  no 
standing  in  court  The  question  presented  is 
not  what  the  parties  intended  the  indorse- 
ment to  mean,  or  what  they  designed  its  le- 
gal effeot  to  be,  but  whether,  as  between  the 
appellant  and  respondent,  the  former's  In- 
dorsement had  any  existence  whatever;  In 
other  words,  did  the  plaintiff  purchase  the 
note  with  the  defendant's  name  thereon  ?  If 
he  did  not  purchase  defendant's  indorsement 
he  cannot  recover,  and  the  answer  states  a 
valid  defense.  And  whether  the  failure  to 
erase  defendant's  name  resulted  from  fraud, 
or  the  negligence  or  mistake  of  Rasche,  it  is 
immaterial.  So  long  as  the  note  was  in  the 
defendant's  possession  or  under  his  control, 
he  had  the  right  to  destroy  his  indorsement 
If  he  trusted  his  agent  to  erase  it,  and  he 
omitted  to  do  so,  but  transferred  after  fully 
advising  the  transferee  of  his  instructions  and 
the  design  of  his  principal,  the  purchaser 
takes  the  note  without  the  Indorsement, 
though  the  name  appears  thereon;  and  parol 
evidence  Is  admissible,  not  to  vary  or  contra- 
diet  the  indorsement  but  to  prove  that  there 
is  no  Indorsement,— that  the  contract  of  in- 
dorsement was  never  consummated.  A  prom- 
issory note  in  the  bands  of  the  payee,  or  a 
holder  with  notice,  may  be  shown  by  parol 
evidence  to  have  been  paid  in  full  or  in  part 
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The  written  contract  Is  not  varied  or 
changed,  bnt  It  is  shown  not  to  have  an  ex- 
istence, or  that  it  has  been  wholly  or  par- 
tially annulled  or  destroyed  as  a  contract 
While  not  directly  in  point,  the  case  of  Burke 
V.  Dulaney,  153  U.  S.  228,  14  Sup.  Ct.  816,  is 
In  line  with  the  views  herein  expressed.  The 
court  say:  "In  other  WM-ds,  according  to  the 
evidence  offered  and  excluded,  the  written  in- 
strument upon  which  this  suit  is  based  was 
not,  except  In  a  named  contingency,  to  be- 
come a  contract  or  a  promissory  note,  which 
the  payee  could  at  any  time  rightfully  trans- 
fer. Evidence  of  such  an  oral  agreement  would 
show  that  the  contingency  never  happened, 
and  would  not  be  in  contradiction  of  the  writ- 
ing. It  would  prove  that  there  never  was 
any  concluded,  binding  contract  entitling  the 
party  who  claims  the  benefit  of  it  to  enforce 
its  stipulations."  And  in  the  case  at  bar 
parol  evidence  offered  under  the  answer 
would  prove  that  no  contract  of  indorsement 
was  ever  concluded.  It  would  destroy  the 
prima  facie  evidence  of  the  existence  of  an 
indorsement,  but  would  not  vary  or  contra- 
dict it,  and  would  be  of  like  character  as  evl- 
<'ence  tending  to  show  the  "contingency  never 
happened.  •  •  •  Bvldeneetovarythetermsof 
an  agreement  In  writing  is  not  admissible,  but 
evidence  to  show  that  there  is  not  an  agree- 
ment at  all  is  admissible."  Pym  v.  Camp- 
bdl,  6  El.  &  Bl.  370.  Parol  evidence  Is  ad- 
missible to  prove  that  an  indorsement  upon 
a  promissory  note  is  not  a  consummated  con- 
tract, end  to  relieve  the  Indorser,  where  the 
note  liad  been  converted  by  the  plaintiff,  aft- 
er Indorsement,  and  he  had  paid  the  indorsee, 
who  was  payee,  the  face  of  the  same.  Haas 
V.  Sackett  (xMlnn.)  41  N.  W.  237.  Suppose 
a  principal  should  execute  a  bill  of  sale  of 
an  animal,  leaving  a  blank  for  the  vendee's 
name,  and  include  therein  a  warranty,  and 
place  the  instrument  and  animal  In  the  hands 
of  his  agent  to  dispose  of,  and,  prior  to  the 
sale.  Instructs  his  agent  to  erase  from  the  in- 
strument the  portion  containing  the  war- 
ranty, and  to  deliver  the  bill  of  sale  to  the 
purchaser  of  the  animal,  and  the  agent,  be- 
fore the  sale.  Informs  the  vendee  of  bis  in- 
structions, and  they  agree  that  tlie  warranty 
sliall  be  eliminated,  but  it  is  neglected,  can 
It  be  contended  that  the  principal  would  be 
liable  on  the  warranty,  and.  If  sued,  could 
not  produce  parol  evidence  that  it  never  was 
consummated  as  a  contract  between  them,— 
in  other  words,  to  destroy  it?  Again,  suppose 
the  payee  of  a  note,  through  mistake,  should 
indorse  it,  and  thereafter,  in  ignorance  of  the 
fact,  sell  it  to  a  person  who  was  likewise  ig- 
norant of  the  indorsement,  and  dealt  with  the 
payee,  and  purchased  it  relying  alone  on  the 
maker,  and,  upon  discovering  the  indorse- 
ment should  bring  suit  against  the  indorser, 
could  it  be  seriously  contended  that  parol 
evidence  offered  to  show  the  agreement  be- 
tween the  parties,  and  the  maimer  in  which 
tlie  name  was  placed  upon  the  note,  would  be 
Inadniissibie?   It  is  unnecessary  to  advert  to 


the  well-settled  rules  permitting  parol  evi- 
dence, in  cases  of  fraud,  mistake,  etc..  as  this 
case  presents  a  different  question.  We  are 
of  the  opinion  that  it  was  error  to  strike  the 
defendant's  answer  from  the  files. 

But  respondent  contends,  even  if  the  court 
erred,  its  action  cannot  be  reviewed  by  this 
court,  for  the  reason  that  the  appeal  was 
taken  on  the  Judgment  roll  alone,  and  "its 
proceedings  under  the  several  motions  are  not 
presented."  It  would  be  a  work  of  super- 
erogation, in  view  of  the  wealth  of  learning 
found  in  the  decisions  of  California  and  other 
states  having  a  procedure  act  similar  to  oun, 
and  of  the  lucid  provision  of  our  Code,  to 
discuss  the  province  of  bills  of  exception  and 
statements  on  appeal.  Of  course,  this  appeal 
Is  to  be  determined  solely  nptm  the  questions 
presented  by  the  judgment  rolL  The  Code 
of  Civil  Procedure  provides  "that  the  plead- 
ings, a  copy  of  the  verdict  of  the  jury  or 
findings  of  the  court  or  referee,  all  bills  of 
exceptions  taken  and  filed,  and  a  copy  of 
the  order  made  on  demurrer,  or  relating  to  a 
change  of  parties,  and  a  copy  of  the  judg- 
ment," shall  constitute  the  judgment  roll. 
2  Comp.  Laws,  p.  300.  And,  though  a  plead- 
ing is  stricken  from  the  files,  it  is  still  a 
part  of  the  judgment  lolL  Abbott  v.  Doug- 
lass, 28  Cal.  299.  And  an  order  of  the  court 
striking  out  any  pleading  ar  rendering  judg- 
ment is  "deemed  to  have  been  excepted  to." 
2  Comp.  Laws,  p.  291.  In  this  case  the  Judg- 
ment recites  that  the  former  order  of  the 
court  was  vacated,  and  that  the  defendant's 
answer  was  stricken  from  the  files  as  sham 
and  frivolous.  The  error  complained  of 
clearly  appears  in  the  judgment  roll.  In  or- 
der to  consider  the  alleged  errors  of  the  trial 
court,  nothing  need  be  brought  into  the  rec- 
ord except  that  which  is  not  supplied  by  the 
Judgment  roll.  What  was  the  necessity  of 
a  bill  of  exceptions?  It  would  only  duplicate 
the  record  already  before  the  court  "The 
judgment  roll  Itself  is  a  record  for  appear' 
(Wetherbee  v.  Carroll,  33  Cal.  553),  and  there 
is  not  only  no  necessity  for  further  record, 
but  it  would  be  superfluous,  and  incumbering 
the  record,  to  supply  matters  appearing  In 
the  roll.  In  the  case  of  Zeile  v.  Morltz,  1 
Utah,  285,  a  demurrer  to  the  answer  had  been 
sustained,  and  judgment  rendered  for  the 
plaintiff.  The  appeal  was  taken  upon  the 
judgment  roll.  The  court  say:  "The  judg- 
ment roll  in  this  case  discloses  the  action 
taken  by  the  court  on  the  demurrer.  The 
recitals  in  it  bring  before  us  all  the  facts 
necessary  to  enable  the  court  to  determine 
whether  there  was  error  or  not;  that  is,  the 
sufficiency  of  the  answer.  They  accomplish- 
ed all  that  could  be  accomplished  by  a  state- 
ment." Errors  in  pleading  can  be  received 
on  appeal  from  the  judgment  upon  the  Judg- 
ment roll.  Putnam  v.  Lamphier,  36  Cal.  158; 
Jones  v.  City  of  Petalnma,  Id.  232;  Smitb 
V.  Lawrence,  38  Gal.  28.  In  the  case  last 
cited  a  demurrer  to  the  complaint  was  sustain- 
ed, and  no  exception  taken.    Upon  appeal  the 
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coart  say,  "Neither  a  bill  of  exceptions  nor  a 
statement  is  required  where  the  record  al- 
ready presents  the  question  of  law  and  the 
decision  of  the  court"  The  case  of  Abbott 
T.  Douglass,  supra,  cited  by  respondent's 
counsel,  sustains  the  view  we  have  an- 
nounced. After  witnesses  had  testified  for 
plaintiff  and  defendants,  the  court  "ordered 
that  the  answer  of  C.  D.  Douglass  •  •  • 
be  •  •  •  stricken  out,  and  tliat  thereupon 
the  default  of  said  Douglass  be  entered,  and 
the  plaintiff  have  judgment  against  said  de- 
fendant for  the  sum  of,"  etc.  The  appeal  was 
taken  from  the  judgment,  and  none  of  the 
grotmds  for  striking  out  the  answer  were  dis- 
closed by  the  judgment  roll.  The  court  held, 
however,  that  the  recitals  in  the  judgment 
sufficiently  indicated  the  errors  complained 
of,  and  considered  the  case  fully  upon  the 
merits  of  the  pleadiugs,  and  held,  among 
other  things,  that  the  answer  was  not  shnm 
and  frivolous,  and  reversed  the  case.  The 
many  cases  collected  in  the  respondent's  brief, 
and  relied  on  to  vindicate  his  contention  as 
to  the '  abortiveness  of  the  appeal,  are  clearly 
distinguishable  from  the  case  under  consid- 
eration. The  judgment  of  the  lower  court  la 
reversed,  and  the  cause  remanded,  with  di- 
rections that  the  defendant's  answer  be  rein- 
stated. 

BARTCH  and  SMITH,  JJ.,  concur. 


(U  Utah,  324) 

WARNOGK  V.  DE  WITT. 

(Supreme  Court  of  Utah.    April  27,  1895.) 

Location  of  Miming  Claim— Supficiesct. 

1.  A  locator  of  a  quartz  mining  claim,  who 
baa  allowed  his  location  to  lapse  and  become  sub- 
ject to  relocation,  under  Rev.  St.  U.  S.  |  2324, 
providini;  for  the  relocation  of  claims  on  which 
the  required  annual  amount  of  work  lias  not  been 
done,  has  the  rifcht  to  make  a  new  location,  cover- 
ing the  same  f^onnd. 

2.  A  miniae  claim  marked  by  a  discovery 
monument  on  which  was  placed  the  notice  of  lo- 
cation, and  by  a  stake  at  each  of  three  of  the 
corners  of  the  claim,  and  a  monnment  at  the  cen- 
tcr_  of  each  end  line,  leaving  one  corner  of  the 
claim  unmarked,  was  sufficiently  marked,  under 
Rev.  St  U.  S.  S  2324,  providing  that  each  a  claim 
Bhall  be  "di^nctly  marked  so  that  its  Iraundaries 
can  be  readily  traced." 

Appeal  from  district  court.  Second  dis- 
trict; before  Justice  George  W.  Bartch. 

Action  by  Robert  Warnock  agaiust  Reu- 
ben De  Witt  Judgment  for  defendant  and 
plaintiff  appeals.    Affirmed. 

Booth,  Lee  &  Gray,  for  appellant  Wil- 
liams, Van  Cott  &  Sutherland  and  ^.  R. 
Thnrman,  for  respondent 

SMITH,  J.  Without  going  Into  a  state- 
ment of  the  facts,  we  may  say  that  the  rec- 
ord presents  two  questions  for  our  deter- 
mination on  this  appeal,  and  no  more.  They 
are:  First.  Can  the  locator  of  a  quartz  min- 
ing claim,  who  has  allowed  his  location  to 
lapse  by  a  failure  to  iperform  the  necessary 


work,  make  a  relocation,  or  new  location, 
covering  the  same  ground?  Second.  Does 
the  evidence  show  that  the  location  made 
by  Miles  Durkee  on  January  1,  1887,  was 
sufficiently  marked  upon  the  ground  to  ren- 
der it  a  valid  location?  Plaintiff  claims  un- 
der a  location  made  January  17,  1887. 

The  first  question  arises  wholly  upon  the 
construction  of  section  2324,  Rev.  St  TJ.  S. 
This  section,  after  providing  that  a  certain 
amount  of  work  shall  be  performed  annual- 
ly upon  each  mining  location,  provides: 
"Upon  a  failure  to  comply  with  the  fore- 
going conditions  of  annual  expenditure  the 
claim  or  mine  upon  which  such  failure  oc- 
curred, shall  be  open  to  relocation  In  the 
same  manner  as  if  no  location  of  the  same 
had  ever  been  made:  provided,  that  the 
original  locators,  their  heirs,  assigns,  or  le- 
gal representatives,  have  not  resumed  work 
upon  the  claim  after  failure  and  before  such 
location." 

We  have  been  referred  to  no  decision  of 
any  court  that  has  decided  the  question  here 
presented.  The  right  of  a  locator  to  make 
a  new  location  upon  mining  ground,  after 
his  first  location  has  lapsed,  is  recognized 
in  the  case  of  Hunt  v.  Patchln,  35  Fed.  816; 
and  In  Copp,  U.  S.  Min.  Dec.  p.  300,  it  is  de- 
clared that  a  prior  locator  has  such  right 
See,  also,  15  Am.  &  Eng.  Enc.  Law,  p.  551. 
We  fail  to  see  any  reason  why  such  right 
should  be  denied.  The  fact  that  a  prior  lo- 
cator, after  his  right  has  lapsed,  may  re- 
new it  by  resuming  work,  would  appear  to 
be  a  favor  or  right  granted  to  such  prior 
locator,  but  to  give  the  proviso  above 
quoted  the  effect  claimed  by  appellant, 
would  be  to  deny  to  such  prior  locator  a 
substantial  right  allowed  to  strangers.  In 
other  words,  such  a  construction,  while  it 
would  allow  to  a  prior  locator  the  right  to^ 
resume  work,  would  destroy  his  right  to 
make  a  new  location.  We  do  not  think  the 
proviso  to  the  act  should  be  construed  to 
mean  anything  more  than  that  a  prior  lo- 
cator, in  addition  to  the  rights  of  a  stranger, 
should  also  have  the  right  to  resume  work, 
and  thus  relieve  himself  from  the  forfeiture 
incurred.  This  was  the  view  taken  by  the 
court  below,  and  we  think  It  correct 

The  second  question  is  largely  one  of  fact. 
There  was  proof  tending  to  show  that  on 
the  day  that  Durkee  made  his  location,  to 
wit  January  1,  1887,  he  and  his  assistant 
in  addition  to  the  discovery  monument  on 
which  was  placed  the  notice  of  location, 
erected  a  monument  or  stake  at  each  of  the 
three  comers  of  the  claim,  and  also  placed 
&  monument  at  the  center  of  each  end  line. 
At  the  remaining  comer  no  stake  or  monn- 
ment was  placed  until  the  17th  of  January, 
18S7,  being  the  day  on  which  plaintiff  made 
the  location  under  which  he  claims.  Th« 
court  below  held  that  the  claim  was  prop- 
erly located  and  marked.  So  far  as  there 
was  a  conflict  In  the  evidence,  we  cannot 
disturb  the  finding  of  the  trial  court     lu 
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opportunities  for  coming  to  a  correct  conclu- 
sion were  certainly  better  than  ours.  As- 
suming, therefore,  that  three  comers,  the 
center  of  two  end  lines,  and  the  point  of 
discovery  were  appropriately  marked,  the 
question  arises,  is  such  marking,  of  neces- 
sity and  as  matter  of  law,  insufficient?  We 
think  not.  The  statute  is:  "The  location 
must  be  distinctly  marked  on  the  ground  so 
that  its  boundaries  can  be  readily  traced." 
Rev.  St.  U.  S.  §  2324.  It  will  be  observed 
that  the  statute  nowhere  requires  that  the 
boundaries  be  marked.  The  requirement  is 
that  the  location  be  marked  so  the  bounda- 
ries can  be  traced.  We  think  that  where 
the  notice  of  location  gives  the  length  and 
breadth  of  the  claim  from  the  discovery 
monument,  and  three  corners  are  properly 
marked,  and  the  centers  of  both  end  lines 
!iro  also  properly  marked,  there  ought  to  be 
no  difficulty  In  tracing  the  entire  boundary, 
under  ordinary  circumstances.  At  any  rate, 
there  Is  nothing  In  this  case  to  Indicate  that 
It  could  not  be  easily  traced,  unless  it  be  In- 
ferred from  the  fact  that  there  was  a  comer 
post  missing.  We  are  of  the  opinion  that 
the  court  below  properly  concluded  that  the 
claim  was  sufficiently  marked.  We  find  no 
error  In  the  record.  The  Judgment  In  favor 
of  defendant  and  the  order  denying  a  new 
trial  are  affirmed. 

MERRITT,  C.  J.,  and  KING,  J.,  concur. 


(11  Ctab,  331) 

PEAY  T.  SALT  LAKE  CITY  et  al. 

(Supreme  Court  of  Utah.    April  27,  1895.) 

Plradin'o  and  Proof— Varianob — OvBarLowiNO 
Lands— Parol  Evidence. 

1.  Under  a  complaint  alleping  that  the  de- 
fendants had  wrongfully  erected  and  maintained 
dams  across  the  natural  outlet  of  a  lake,  causing 
the  waters  of  such  lake  to  overflow  and  damage 
plaiutiS's  land,  proof  that  such  dams  were  erected 
under  a  license  from  plaintiff  and  others  permit- 
ting defendants  to  raise  the  waters  of  the  lake, 
by  means  of  dams,  to  a  certain  height,  and  that 
they  were  so  erected  and  maintained  as  to  raise 
the  waters  to  a  greater  height,  thus  causing  the 
orerfiow  nnd  damage  alleged,  constituted  a  fatal 
variance. 

2.  Where  the  defendants  held  a  license  from 
plaintiff  for  the  erection  of  certain  dams  across  a 
river,  a  judgment  against  them  for  damages 
caused  by  improperly  maintaining  such  dams, 
rendered  under  a  complaint  charging  them  with 
"wrongfully  erecting  and  maintaining,"  etc..  was 
errou(>ous,  as  violating  the  rights  of  the  defend- 
ants under  such  license. 

3.  Tlie  fact  that  commissioners  appointed  by 
the  parties  to  act  as  their  agents  relative  to  the 
construction  of  certain  dams  in  a  river  had  kept 
a  record  of  their  proceedinKS,  which  they  were 
neither  authorized  nor  required  to  keep,  did  not 
exclude  parol  evidence  of  such  proceedings. 

Appeal  from  district  court,  First  district; 
before  Justice  H.  W.  Smith. 

Action  by  George  T.  Peay  against  Salt 
Uike  City,  the  Utah  &  Salt  I.ake  Canal 
Company,  the  South  Jordan  Canal  Company, 
the  North  Jordan  Canal  Company,  and  the 
Draper  or  East  Jordan  Canal  Company.  Jnog- 


ment  for  plaintiff,  and  defendants    appeaL 
Reversed. 

Richards  &  Richards,  E.  D.  Hoge,  J.  G. 
Soutberland,  and  Andrew  Howatt,  for  appel- 
lants. M.  M.  Warner  and  Ira  W.  Kenward, 
for  resiKindent 

BAllTCH,  J.  The  plalntifT  brought  this  ac- 
tion to  recover  $30,000  damages,  which  he 
claims  he  sustained  by  reason  of  the  flooding 
of  his  land  by  the  defendants.  The  jury  re- 
turned a  verdict  in  his  favor,  assessing  dam- 
ages at  18,750,  and  the  court  rendered  judg- 
ment for  that  amount  and  for  costs  of  suit. 
A  motion  for  a  new  trial,  regularly  made  and 
argued,  was  denied,  and  thereupon  the  de- 
fendants appealed  to  this  court,  both  from  the 
judgment  and  from  the  order  denying  the  mo- 
tion for  a  new  trial,  assigning  many  errors, 
only  a  few  of  which  It  will  be  necessary  to 
consider.  As  shown  by  the  record,  it  is  al- 
leged In  the  complaint,  substantially,  that  at 
the  time  of  the  commission  of  the  grievances 
complained  of,  and  at  the  time  of  the  bring- 
ing of  this  suit,  the  plaintiff  was  the  owner 
and  in  the  possession  of  1,617.50  acres  of 
land,  situate  in  Utah  county,  in  this  terri- 
tory, and  bordered  on  the  west,  southwest, 
and  south  by  the  waters  of  Utah  Lake;  that 
he,  with  his  family,  lived  on  and  occupied  the 
land;  that  the  Jordan  river  Is  the  natural  out- 
let of  Utah  Lake;  that  on  the  15th  day  of 
April,  1S!>1,  against  the  rights  of  the  plain- 
tiff, the  defendants  wrongfully  and  jointly 
erected,  and  ever  since  have  "jointly  main- 
tained, numerous  dams  across  the  said  Jor- 
dan river,  near  said  lake,  to  a  great  height, 
and  have  thereby,  during  all  of  said  time, 
caused  the  water  in  said  lake  to  raise  four 
feet  and  nine  inches  above  its  natural  level, 
and  wrongfully  obstructed  and  stopped  the 
natural  flow  and  drainage"  of  the  water  of 
said  lake  through  said  river,  and  have  there- 
by caused  the  water  in  said  lake  "to  back 
up  on  plaintiff's  said  land,  and  flood  and  over- 
flow and  stand  on  the  same,  whereby  1,324.44 
acres  of  hay  grass  and  pasturage  growing 
thereon  have  been  wholly  destroyed,  to  the 
damage  of  the  plaintiff  In  the  sum  of  $13,- 
240";  that  all  the  land,  "by  reason  thereof, 
has  ever  since  been,  and  now  is,  wet,  swampy, 
and  covered  with  water,  alkali,  and  otber 
salty  sut>8tnnces,  and  is  thereby  rendered  use- 
less and  valueless,  to  the  damage  ol  the  plain- 
tiff In  the  sum  of  $13,240";  and  that  by  rea> 
son  of  the  premises  aforesaid,  the  locality  of 
said  laud  has  been  made,  and  now  Is,  danger- 
ous to  the  health  of  hlmficlf  and  family,  and 
their  dwelling  house,  during  all  of  said  time, 
rendered  uncomfortable  for  habitation,  to  his 
damage  in  the  sum  of  $3,520.  It  Is  also  al- 
leged that  the  defendants  threaten  and  will 
continue  to  wrongfully  maintain  the  dams 
across  the  river,  unless  restrained.  The  pray- 
er Is  for  judgment  against  the  defendants  for 
the  sum  of  $;50,000,  and  for  Injunctive  relief 
to  forever  prohibit  them  from  so  obstructing 
the  natural  drainage  of  the  lake.    It  will  be 


Digitized  by 


Google 


Utah.) 


PEAY  ».  SALT  LAKE  CITY. 


207 


noticed  that  the  cause  of  action  aet  ont  In 
the  complaint  is  baaed  on  the  tortious  acts  of 
the  defendants.  The  plalntiS  charges  that 
they  erected  and  maintained  dams  and  ob- 
structions across  the  outlet  of  the  lake,  and 
thereby  prevented  the  natural  flow  of  the  wa- 
ter from  the  lake,  and  caused  It  to  rise  and 
damage  his  land.  These  acts  of  the  defend- 
ants are  characterized  as  wrongful  and  In 
violation  of  his  rights.  It  must  be  conceded 
that  this  action  Is  well  founded,  and  if  the 
defendants  liave  wrongfully  erected  dams  and 
obstructions  in  the  river,  as  alleged  in  the 
complaint,  and  have  thereby  Injured  the  plain- 
tiff's Uind,  there  can  be  no  qnestlon  that  they 
are  liable  to  him  in  damages,  for  no  person 
has  a  right  to  obstruct  the  natural  flow  of  a 
stream,  so  as  to  cause  injury  to  another, 
against  his  will;  and,  where  a  person  Is 
charged  with  the  commission  of  acts  of  this 
character,  he  must  either  deny  the  truth  of 
the  charge,  or,  if  he  admit  its  truth,  show 
his  authority  for  the  doing  of  the  acts,  In  or- 
der to  avoid  liability.  ■  The  defendants  in  this 
case,  in  their  answer,  speclflcally  deny  the 
all^atious  of  the  complaint  relating  to  the 
wrongful  erection  of  dams  and  obstructions 
across  the  Jordan  river,  and  to  maintaining 
them  there  wrongfully,  to  the  damage  of  the 
plaintiff.  In  further  answer  to  the  complaint, 
they  spectQcally  set  out  the  construction  of 
various  canals  by  them,  through  which  the 
water  of  the  Jordan  river  was  diverted  for 
purposes  of  Irrigation,  and  set  up  a  right,  for 
such  purposes,  to  erect  and  maintain  dams 
in  the  river,  derived  from  the  plaintiff  and 
numerous  other  parties  owning  land  border- 
ing on  the  lake.  This  right  or  grant  was  ob- 
tained for  a  valid  consideration,  was  reduced 
to  writing,  and  executed  by  the  parties.  It 
was  fully  set  up  in  the  answer,  and  was  not 
<»ntroverted  by  the  plaintiff.  Nor  was  its 
validity  questioned  at  ail  during  the  course  of 
ihe  trial.  Under  this  grant,  as  between  the 
parties  thereto,  the  defendants  are  entitled 
to  perpetually  maintain  dams  In  the  river, 
and  to  raise  the  water  of  the  lake  to  a  height 
not  exceeding  3  feet  and  3Vi  inches  al)ove 
iow-water  mark.  The  defendants  denied  that 
they  bad  maintained  dams  wrongfully,  but 
Admitted  that  they  had  maintained  them  in 
accordance  with  the  grant,  but  not  in  excess 
of  it.  The  grant  was  properly  set  out  in  the 
answer  to  negative  the  allegations  in  the  com- 
plaint that  the  defendants  had  wrongfully 
erected  and  maintained  dams  in  the  river. 
The  issue  thus  raised  was  whether  the  de- 
fendants had  wrongfully  erected  and  main- 
tained dams  and  obstructions  in  the  river,  and 
thereby  damaged  the  plaintiff. 

The  first  question  raised  in  the  record  is 
-whether  the  judgment  In  this  case  is  in  ac- 
-cordance  with  the  issue  raised  In  the  plead- 
ings. Counsel  for  the  defendants  insist  that 
the  plaintiff  at  the  trial  was  permitted  to  re- 
cover by  proving  a  case  fundamentally  dif- 
ferent from  that  alleged  in  the  complaint. 
"Tbe  correctness  of  this  position  most  be  tested 


by  reference  to  the  proceedings  on  the  trial. 
An  examination  of  the  record  shows  that 
the  flrst  evidence  which  the  plaintiff  intro- 
duced in  support  of  the  allegations  of  his 
complaint  was  the  grant  set  out  in  the  an- 
swer- of  the  defendants,  and  that  thereafter 
all  his  testimony  was  Introduced  for  the  ap- 
parent purpose  of  establishing  the  fact  that 
the  dams  were  maintained  at  a  greater  height 
tl^an  3  feet  and  3%  inches  above  low-water 
mark,  and  that  the  alleged  damages  proceeded 
from  the  fact  that  the  dams  were  so  main- 
tained. It  is  manifest  that  the  allegations  of 
the  complaint  that  the  dams  were  wrong- 
fully erected  were  abandoned,  and  yet  it 
cannot  be  successfully  contended  that  they 
were  not  material,  for  they  constituted  the 
foundation  of  the  action.  The  cause  of  com- 
plainant was,  not  that  the  defendants  had 
violated  the  conditions  of  the  grant,  or  that 
they  had  raised  the  dams  to  a  height  exceed- 
ing 3  feet  3^  inches,  and  thereby  injured  the 
plaintiff  by  flooding  his  land,  but  that  they 
had  wrongfully  erected  and  maintained  them, 
and  wrongfully  obstructed  the  drainage  of 
the  lake.  If  these  allegations  were  true,  then 
the  acts  of  the  defendants  were  in  violation 
of  the  rights  of  the  phiintlff  ab>  initio,  and 
they  were  liable  to  him  for  all  damages 
caused  by  the  wrongful  construction  of  the 
dams,  and  he  would  be  entitled  to  have  them 
removed,  and  to  have  the  water  flow  In  its 
ancient  channel,  unobstructed  by  artiflclal 
means.  This  would  be  a  much  more  far- 
reaching  result  than,  and  an  entirely  differ- 
ent one  from,  that  caused  by  maintaining  the 
dams  at  a  greater  height  than  that  provided 
for  in  the  grant.  It  Is  evident  that  at  the 
trial  the  plaintiff  proceeded  on  the  theory 
that  all  that  was  necessary  to  entitle  him  to 
recover  was  to  show  that  the  defendants  had 
committed  a  breach  of  the  conditions  of  the 
grant,  and  the  court,  in  effect,  so  charged 
the  jury,  for  it  appears  that  the  jury  were 
instructed  to  find  the  issues  for  the  plaintiff 
if  they  found  that  the  dams  were  maintained 
at  a  greater  elevation  than  that  specified  in 
the  grant,  to  the  plaintiff's  injury.  The  case 
was  thus  tried  on  the  same  theory  as  if 
it  were  an  action  for  a  breach  of  the 
conditions  of  the  grant  while  the  complaint 
shows  an  entirely  different  cause  of  ac- 
tion. We  think  the  law  Is  well  settled  that 
a  plaintiff  cannot  declare  on  one  theory  and 
recover  on  another.  It  is  a  well-established 
rule  of  evidence  tliat  the  testimony  offered 
must  correspond  with  the  allegations  in  the 
complaint,  and  not  show  an  entirely  dif- 
ferent state  of  facts.  Degraw  v.  Elmore,  60 
N.  Y.  1;  Hays  v.  Carr,  83  Ind.  275;  Dan 
Hartog  ▼.  Tibbltts,  1  Utah,  328;  Arnold  v. 
Angell,  02  N.  Y.  508;  Dudley  ▼.  Scranton, 
57  N.  Y.  424;  Neudeeker  v.  Kohlberg,  81 
N.  Y.  297;   McCord  v.  Scale,  56  Cal.  262. 

The  judgment  In  this  case  cannot  be  af- 
firmed, not  only  because  the  proof  shows  a 
different  case  than  that  set  forth  in  the 
complaint,  but  because  its  affirmance  would 
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manifeetly  Jeopardize  the  rights  of  tbe  de- 
fendants, as  between  the  parties,  secured  to 
them  by  tbe  terms  of  tbe  grant,  which  was 
set  up  In  the  answer,  put  In  evidence  by  the 
plaintitir,  and  treated  by  all  parties  at  tbe 
trial  as  valid.  If  It  were  permitted  to  6tand, 
It  would,  In  effect,  declare  that  the  allega- 
tions of  the  complaint  were  true,  and  that 
those  contained  in  the  answer  were  untrue. 
This  would  be  a  finding  by  the  court  and 
Jury,  In  accordance  with  the  theory  of  tbe 
complaint,  that  the  defendants  had  no 
right  to  erect  dams  In  the  river  at  all,  or  to 
obstruct  In  any  way  the  natural  flow  of  the 
water  from  tbe  lake.  It  would  be  res  Judi- 
cata, not  only  that  the  defendants  had  no 
right  to  erect  any  dam  in  the  Jordan  river, 
but  also  that  the  construction  of  tbe  dams 
already  there  was  wrongful.  This  would  be 
In  direct  conflict  with  the  express  terms  of 
the  grant  for  therein  the  right  to  erect  and 
maintain  dams  to  a  certain  height,  and  to  ob- 
struct the  natural  flow  of  tbe  water  from  the 
lake.  Is  confen-ed;  and  it  Is  also  provided 
therein  that  such  right  shall  be  free  from  inter- 
ference, and  from  liability  for  damages  caused 
by  flooding  tbe  land  by  means  of  dams  and 
obstructions  erected  to  the  height  of  3  feet 
and  3%  Inches  above  low-water  mark,  but 
not  exceeding  such  height.  Notwithstanding 
such  conflict,  tbe  Judgment  would  be  con- 
clusive of  the  Issues  raised  by  the  complaint, 
and  tbe  defendants  would  thereafter  be  es- 
topped from  setting  up,  in  any  suit,  the  fact 
that  this  case  had  been  tried  on  a  differMit 
theory  from  that  declared  In  the  complaint. 
Parol  evidence  cannot  be  admitted  to  contra- 
dict the  record  and  show  the  Judgment  was' 
rendered  on  different  issues  than  those  ap- 
pearing from  tbe  pleadings,  or  to  show  that 
a  different  subject  was  litigated  upon  the 
trial.  The  defendant  can  only  be  called  upon 
to  answer  the  material  allegations  of  the  com- 
plaint, and.  upon  such  allegations  the  issue 
Is  formed,  and,  when  Judgment  Is  rendered 
thereon  by  a  court  of  exclusive  Jurisdiction, 
It  Is  conclusive  between  tbe  parties,  upon  the 
same  matters,  unless  set  aside  by  a  court  of 
last  result.  And  such  a  Judgment  Is  final, 
not  only  as  to  the  matter  actually  determined, 
but  also  as  to  every  other  matter  which  might 
have  been  litigated  by  the  parties,  as  part  of 
tbe  sulyect  in  controveray,  but  which  was 
omitted  from  the  case  through  negligence, 
or  Imidvcitence,  or  even  accident  In  such 
case  the  plea  of  res  Judicata  applies,  and  the 
record,  wlilcb  shows  only  tbe  issue,  the  ver- 
dict iind  Judgment  on  that  issue,  cannot  be 
controverted  by  extraneous  evidence.  The 
defendant  is  aftenvards  estopped  from  al- 
leging anything  which  contradicts  the  record, 
and  such  estoppel  extends  to  every  allegation 
contained  in  the  complaint  and  denied  In  the 
answer.  In  tbe  case  at  bar,  tbe  finding  of  the 
Issues  generally  for  the  plalntifC  negatives  the 
answer,  and,  in  the  absence  of  a  reversal  of 
the  Judgment,  settles  the  matter  in  contro- 
versy, set  up  as  a  cause  of  action,  as  to  all 


future  actions  between  the  parties  concern- 
ing the  same  matter.  "It  must  be  presumed 
from  a  general  Judgment  that  all  the  Issues 
were  decided  In  favor  of  the  successful  par- 
ty." Pinch  v.HoUlnger,  46  Iowa,  210.  Wheth- 
er this  nde  applies  to  the  other  parties  to 
the  grant,  quaere.-  Herman,  In  bis  commen- 
taries on  the  Law  of  Estoppel  and  Res  Ju- 
dicata, in  vohune  1,  §  247,  states  the  law 
relating  to  the  estoppel  of  a  Judgment  as  fol- 
lows: "The  estoppel  of  a  Judgment  extends 
beyond  what  appears  on  Its  face.  It  Includes 
every  allegation  made  by  the  plalntiflT  and 
denied  by  the  defendant.  It  extends  to  every 
fact  In  Issue  between  the  parties  that  was 
adjudicated  in  the  action;  and,  while  It  not 
only  proves  and  establishes  the  case  of  tbe 
successful  party.  It  denies  and  refutes  that 
of  the  other."  Black,  In  his  treatise  on  tbe 
I-aw  of  Judgments,  In  volume  2,  J  625,  says: 
"Where  the  declaration  In  the  flret  stilt  states 
a  particular  matter  as  the  ground  of  action, 
and  Issue  Is  taken  thereon  by  the  defendant 
parol  proof  is  not  admisdble  to  show  that  a 
different  subject  was  litigated  upon  the  trial." 
In  Outram  v.  Morewood,  3  East,  346,  where 
It  was  held  that  the  defendants  were  es- 
topped. In  an  action  of  trespass  for  digging 
coal  out  of  a  mine,  from  alleging  title  to  It 
because.  In  a  previous  case  of  trespass,  they 
had  set  up  the  same  title  which  was  de- 
termined against  them,  Ixird  Ellenborougb 
said:  "It  Is  not  the  recovery,  but  tbe  matter 
alleged  by  tbe  party,  and  upon  which  the  re- 
covery proceeds,  which  creates  the  estoppel. 
The  recovery  Itself,  In  an  action  of  ti-esimss. 
Is  only  a  bar  to  the  future  recovery  of  dam- 
ages for  the  same  Injury,  but  the  estoppel 
precludes  parties  and  privies  from  contend- 
ing to  the  contrary  of  that  point  or  matter 
of  fact,  which,  having  been  oncie  distinctly 
put  in  Issue  by  them,  or  by  those  to  whom 
they  are  privy  In  estate  or  law,  has  been,  on 
such  Issue  Joined,  solemnly  found  against 
them."  In  Smith  v.  Town  of  Ontario,  4  Fed. 
386,  the  court  said:  "Whatever  Is  merely 
matter  of  evidence  becomes  of  no  Importance 
after  the  determination  of  tbe  matter  in  is- 
sue." In  King  v.  Chase,  15  N.  H.  9,  "matter 
In  issue"  was  defined  as  "that  matter  upon 
which  the  plalntiCT  proceeds  by  bis  action, 
and  which  the  defendant  controverts  by  his 
pleadings."  In  Cromwell  v.  County  of  Sac, 
94  U.  S.  351,  Mr.  Justice  Field,  commenting 
upon  the  effect  of  a  Judgment  as  a  bar  or 
estoppel  against  tbe  prosecution  of  a  second 
action  upon  the  same  daim  or  demand,  said: 
"It  Is  a  flnallty  as  to  the  claim  or  demand  in 
controversy,  concluding  parties,  and  those  in 
privity  with  them,  not  only  as  to  every  mat- 
ter which  was  offered  and  received  to  sustain 
or  defeat  the  claim  or  demand,  but  as  to  any 
other  admissible  matter  which  might  hav« 
been  offered  for  that  purpose."  1  Greenl.  Ev. 
i  528;  Tayl.  Ev.  i  1513;  1  Whait  Ev.  f  788; 
Campbell  v.  Butts,  3  N.  Y.  178;  Shepardson 
V.  Cary,  29  Wis.  34;  Henderson  v.  Hender- 
son, 3  Hare,  100;   Plate  v.  Bailroad  Co.,  37 
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N.  Y.  472;  Hawley  v.  Simons,  102  lU.  115; 
Underwood  v.  French,  6  Or.  67;  Cbapman  v. 
Smith,  16  How.  130;  21  Am.  &  Eng.  Enc. 
Law,  216.  Applying  the  law,  as  declared  by 
these  authorities,  to  the  case  at  bar,  we  con- 
clude that  the  plaintiff  was  not  entitled  to  re- 
cover, and  that  the  judgment  must  be  re- 
versed—First, because,  as  disclosed  by  the 
record,  the  proof  shows  a  different  case  from 
that  declared  In  the  complaint;  and,  second, 
because  the  Judgment  is  in  violation  of  the 
rights  of  the  defendants  secured  to  them  by 
the  grant  set  out  In  the  answer. 

The  conclusion  reached  disposes  of  the  case, 
but,  as  another  trial  may  be  had  upou  amend- 
ed pleadings.  If  the  parties  should  wish  to 
amend,  we  think  it  important  to  .pass  on 
several  other  iwints  raised  in  the  briefs  of 
counsel,  as  the.  same  questions  may  again 
come  up  in  case  of  a  retrial. 

The  first  of  these  is  whether  the  court  erred 
in  excluding  the  testimony  of  several  of  the 
defendants'  witnesses  as  to  the  action  of  cer- 
tain commissioners  appointed  by  the  parties, 
under  the  terms  of  the  grant,  to  carry  into 
effect  the  provisions  thereof.  It  appears  that 
the  evidence  in  question  related  to  the  prac- 
tice of  the  commissioners  in  regard  to  per- 
mitting obstructions  to  be  placed  in  the  dams, 
without  an  express  order  from  them,  to  raise 
the  water  in  the  lake.  This  was  excluded  on 
the  ground  that  tb^  had  kept  a  record  of 
their  proceedings,  and  that  such  record  was 
the  best  evidence.  Under  the  terms  of  the 
contract,  the  commissioners  were  the  agents 
of  all  parties  to  the  grant,  and  under  Its  terms 
they  were  neither  required  nor  authorized  to 
keep  a  record  of  their  proceedings.  They 
were  simply  required  to  carry  the  provisions 
thereof  into  effect.  If,  then,  without  require- 
ment or  authority,  they  kept  a  record,  such- 
record  had  simply  the  quality  and  effect  of  a 
memorandum,  and  while,  under  some  cir- 
cumstances, it  might  be  admissible  In  evi- 
dence. Its  quality  as  evidence  would  not  be 
such  as  to  exclude  parol  testimony  concern- 
ing the  same  matters.  The  mere  fact  that 
such  a  board  keeps  minutes,  which  may  be 
evidence,  does  not  exclude  parol  proof  of 
■what  was  done,  when  its  object  la  to  ascer- 
tain the  practical  construction  which  the  par- 
ties to  an  instrument  have  given  to  such  In- 
Btrumoit.  The  construction  which  parties  to 
a  contract  have  theihselves  placed  upon  its 
terms  by  their  conduct  and  actions,  before 
any  controversy  arose,  should  be  adopted  by 
the  court,  if  there  Is  any  ambiguity.  1  Whart. 
Ev.  S§  77,  238,  510;  Smith  v.  Lawrence,  12 
Mich.  431;  Newell  v.  McLamey,  40  Mich.  232, 
13  N.  W.  529;  Miles  v.  Bough,  3  Q.  B.  845; 
Lathrop  V.  Bramhall,  64  N.  Y.  365;  District 
of  Columbia  v.  Gallaher,  124  U.  S.  505,  8 
Sup.  Ct.  585.  The  evidence  In  question  was 
manifestly  offered  for  the  purpose  of  showing 
the  practical  construction  the  parties  to  the 
grant  or  contract  put  upon  the  terms  thereof; 
and  for  that  purpose  we  think  It  was  ad- 
missible, regardless  of  whether  or  not  the 

v.40r.no.4 — 14 


commissioners  kept  minutes  of  their  proceed- 
ings. 

We  are  also  of  the  opinion,  upon  examina- 
tion of  the  evidence  as  it  appears  in  the 
rec<H^,  that  the  court  erred  in  charging  the 
Jury,  as  matter  of  law,  that  the  plaintiff  had 
shown  title  to  all  the  land  described  in  his 
complaint,  except  10  acres.  This  question 
ought  to  have  been  submitted  to  the  jury. 

We  do  not  deem  it  necessary  to  discuss  the 
other  question  raised  In  the  record,  in  view 
of  the  disposition  made  of  those  already  con- 
sidered. The  Judgment  is  reversed,  and  the 
cause  remanded,  with  directions  to  the  court 
below  to  grant  a  new  trial,  and  permit  the 
parties  to  amend  their  pleadings,  should  they 
desire  to  do  so,  and  on  such  terms  as  may  be 
Just. 

MERKITT,  C.  J.,  concurs. 


(4  ArU.  330) 
UNITED  STATES  v.  FALSHAW  et  al. 
(Supreme  Court  of  Arixona.     May  8,  1S95.) 

TsiUtlTORIAI,  COORTS— POWBBS  —  ATTEaOAKOS  OF 

Wits  ESSES. 
Under  Rev.  St  U.  S.  {  1910,  giving  a  ter- 
ritorial court  the  same  jurisdiction  in  all  cases 
arising  under  the  United  States  constitntion  and 
laws  as  is  vested  in  the  United  States  circuit  and 
district  courts,  and  section  878,  yeiting  jurisdic- 
tion "in  a  court  of  the  United  States  to  order 
the  attendance  of  witnesses  In  behalf  of  in'li- 
Kent  defendants,  the  district  oourt  of  a  territory 
may  make  such  an  order. 

Appeal  from  district  court.  Second  Judicial 
district;  before  Justice  Owen  T.  Rouse. 

Jake  Falsbaw,  Leslie  Webb,  and  Abe  Wln- 
sor  were  Indicted  for  robbery  of  the  United 
States  mall.  At  the  trial  an  order  was  made 
that  certain  witnesses  be  subpoenaed  for 
the  defense  at  the  expense  of  the  United 
States,  and  from  the  order  the  United  States 
appeal.    Dismissed. 

E.  E.  Elllnwood,  U.  S.  Atty. 

HAWiaNS,  J.  On  the  trial  of  the  cause 
in  the  district  court,  defendants,  appellees, 
having  been  Indicted  for  robbery  of  the 
United  States  mall,  made  application  by 
affidavit,  under  section  878,  Rev.  St.  U.  S.. 
asking  that  certain  witnesses  be  subpoenaed 
for  their  defense  at  the  expense  of  the  Unit- 
ed States,  and  that  they  be  paid  by  said  ap- 
pellant such  per  diem  for  their  attendauc*.' 
as  the  statutes  of  the  United  States  pi'<  - 
vide  to  be  paid  witnesses  subpoenaed  on  bo- 
half  of  the  United  States.  This  application 
was  allowed  by  the  court,  and  from  such  or 
der  appellant  undertakes  to  prosecute  an  ap- 
peal to  this  court. 

The  record  does  not  disclose  the  result  of 
the  action.  I  do  not  think  It  necessary  in 
.  this  cause  to  go  to  any  great  extent  into  the 
question  of  the  power  and  Jurisdiction  of  the 
court  trying  the.se  defendants.  It  may  be 
said,  however,  that  It  Is  a  territorial  court, 
and  in  addition  to  its  common-law  powers. 
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and  the  Jurisdiction  conferred  upon  It  by  tbe 
territorial  statute,  it  is  given  the  same  Juris- 
diction, bj  congress,  in  all  cases  arising  un- 
der the  constitution  and  tbe  laws  of  tbe 
United  States,  as  la  vested  In  tbe  circuit  and 
district  courts  of  the  United  States.  Rev. 
St  S 1910.  The  case  at  bar  is  one  arising  un- 
der tbe  laws  of  the  United  States.  Section 
878,  Rev.  St,  vests  Jurisdiction  in  a  "court 
of  the  United  States"  to  make  an  order  for 
tbe  attendance  of  witnesses  in  behalf  of  in- 
digent defendants.  Tbe  territorial  court  try- 
ing these  defendants  (section  1910,  Id.)  had 
the  same  Jurisdiction.  The  appellant  has  not 
been  injured  by  the  order.  It  was  bis  duty 
to  furnish  means  for  the  attendance  of  such 
witnesses.  I  do  not  thinlt  an  appeal  lies 
from  sucb  order.   The  appeal  is  dismissed. 

BAKER,  a  J.,  and  BETHUNE,  J.,  concur. 


(IS  Moot  145) 

STATE  ex  rel.  EAVES  et  al.  t.  BICKARDS 
et  aL 

(Supreme  Court  of  Montana.     May  8,  1895.) 

Handahob  to  State  Fdrnisrins  Boars — Prist- 

IHO  or  C!ODEg— DiSCRBTION— CONTHAOTS— 

Intbkest  or  Lboislatob. 

1.  Under  Act  March  7,  1895,  i  5,  provldingr 
that  the  state  fumisbing  board  BhaU  immediately 
contract  for  tbe  publication  and  annotation  of  the 
Codes,  contractine  with  the  lowest  responsible 
bidders  therefor,  tne  board  has  discretionary  pow- 
er, and  mandamus  docs  not  lie  to  compel  it  to 
award  a  contract  to  n  bidder  who,  although  the 
Ion  est  ls>  Iq  its  judgment,  not  responsible. 

2.  Where  the  bidders  were  given  a  fair  hear- 
ing, and  the  board  used  all  reasonable  means  in 
its  power  to  determine  the  ability  of  each  to  ful- 
611  the  contract,  and  it  appeared  relators  had  not 
the  facilities  therefor,  the  rejection  of  thdr  bid 
was  not  an  abuse  of  discretion. 

S.  The  manager  of  a  publishing  company, 
who  was  paid  a  fixed  salary,  unaffected  by  the 
company's  contracts,  was,  at  the  time  of  an 
award  to  hiscompanyof  acontract  for  pabiishing 
by  the  state,  a  member  of  the  legislature.  Held, 
not  a  violation  of  Const  art.  C,  i  30,  providing 
that  no  memlier  or  officer  of  any  department  shall 
be  in  any  way  interested  in  any  contract  for  sup- 
plies. 

Application  by  the  state  of  Montana,  on  the 
relation  of  Lucien  Eaves  and  others,  for  a 
peremptory  writ  of  mandamus  against  J.  E!. 
Riclcards  and  others,  constituting  the  state 
fumlsning  board,  to  compel  tne  award  ol  ai 
contract    Dismissed. 

The  matter  before  us  is  a  decision  upon  the 
return  of  an  alternative  writ  of  mandamus. 
The  respondents,  constituting  the  state  fur- 
nishing board,  let  a  contract  to  the  Inter- 
mountain  Publishing  Company  for  printing, 
annotating,  and  binding  the  Codes  which  were 
adopted  at  the  fourth  session  of  the  legisla- 
tive assembly.  The  act  of  the  legislature,  ap- 
proved Mardi  7,  1895,  as  to  the  printing  of 
the  Codes,  provided,  among  other  t  hings: 

"Sec.  4.  The  said  Codes,  as  compiled  and 
codified  by  said  commissioner,  shall  be  anno- 
tated by  the  publisher  thereof  as  fully  and 
completely  as  Hill's  Annotated  Statutes  and 


Codes  of  the  state  of  Washington,  In  so  far  as 
the  reports  of  the  supreme  court  of  tbe  state 
of  California  are  contained,  and  shall  contain 
full  annotations  of  the  Montana  Reports  to 
April  1,  1895.  They  shall  be  published  in 
two  royal  octavo  volumes,  equal  in  size,  qual- 
ity of  paper,  press  work  and  binding,  and 
similar  in  respect  to  the  type  used,  to  said 
HUl's  Codes. 

"Sec.  S.  The  state  furnishing  board  of  the 
state  of  Montana  are  requUed  to  immediately 
contract  for  the  publication  and  annotation  o^ 
said  Codes,  as  specified  in  this  act  contract- 
ing with  the  lowest  responsible  bidder  there- 
for, which  contract  must  not  exceed  the  sum 
of  eight  thousand  five  hundred  and  fifty-five 
dollars  ,for  the  publication  and  annotation  of 
one  thousand  sets,  containing  two  thousand, 
three  hundred  pages,  or  less,  and  two  and 
25/100  dollars  for  each  additional  page. 

"Sec.  6.  The  contract  shall  specify  that  one 
thousand  sets  shall  be  printed,  published  and 
delivered  to  the  secretary  of  state,  on  or  be- 
fore the  30th  day  of  June,  1895.  That  the 
type  setting,  printing  and  binding  of  said 
Codes  shall  all  be  done  within  tbe  state  of 
Montana.  That  the  publisher  shall  keep  on 
band,  and  for  sale,  at  price  not  to  exceed  ten 
dollars  per  set  a  sufiSclent  number  of  copies 
of  said  Codes  to  supply  all  demands  for  a 
period  of  not  less  than  eight  years.  That  the 
publisher  shall  also  make  and  keep  on  band  a 
full  and  complete  set  of  stereotype  matrices  of 
each  and  every  page  of  type  used  in  printing 
the  Codes." 

As  to  public  printing,  Qie  constitution  of  tbe 
state  provides  as  follows;  "All  stationery, 
printing,  fuel  and  lights  used  in  the  legisla- 
tive and  other  departments  of  government, 
shall  be  furnished,  and  tbe  printing  and  bind- 
ing and  distribution  of  the  laws.  Journals  and 
department  reports  and  ottier  printing  and 
binding,  and  tbe  repairing  and  fumisbing  the 
halls  and  rooms  used  for  tbe  meeting  of  the 
legislative  assembly,  and  its  committees,  shall 
be  performed  under  contract  to  be  given  to 
tbe  lowest  responsible  bidder,  below  sucb  max- 
imum price,  and  under  sucb  regulations  as 
may  be  prescribed  by  law.  No  member  or  of- 
ficer of  any  department  of  the  government 
shall  be  In  any  way  Interested  in  such  con- 
tract: and  all  such  contracts  shall  be  subject 
to  the  approval  of  the  governor  and  state 
treasurer."    Article  5,  8  30. 

The  application  for  the  writ  sets  forth  that 
on  or  about  March  17,  1895,  the  state  furnish- 
ing board  caused  to  be  published  tbe  follow- 
ing notice:  "Proposals  for  Printing.  Office 
State  Furnishing  Board,  Helena,  Montana. 
March  13,  1895.  Notice  Is  hereby  given  that 
tbe  state  fumistdng  board,  in  accordance  with 
the  provisions  of  an  act  entitled,  'An  act  to 
provide  for  the  compilation,  oodiflcHtion,  publi- 
cation, distribution  and  sale  of  the  Ck>de  of 
Civil  Procedure,  Civil  Oxie,  Penal  Code,  and 
the  Political  Code,'  approved  March  7,  1896, 
will  receive  proposals  for  the  printing,  bind- 
ing, publication,  and  annotatlen  of  the  Pollt. 
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leal.  Civil,  Penal  Code,  and  the  Code  of  Civil' 
Procedure  of  the  state  of  Montana,  as  codified 
by  the  code  commiseionerB,  In  two  royal  oc- 
tavo volontes,  equal  In  size,  quality  of  paper, 
presswork,  and  binding,  and  similar  in  all  re- 
spects to  the  type  used,  to  Hill's  Annotated 
Statutes  and  Codes  of  the  state  of  Washing- 
ton, as  fully  and  completely  as  Hill's  Codes 
are  annotated,  in  so  far  as  the  reports  of  the 
supreme  court  of  the  state  of  California  are 
contained,  and,  as  well,  full  annotations  of 
the  Montana  Reports  to  April  1,  1895.  All 
bids  must  be  filed  with  the  secretary  of  this 
board  on  or  before  April  4,  1895,  and  be  in- 
dorsed 'Pix^ofials  for  Printing  Codes  of  Mon- 
tana.' The  Board  reserve  the  right  to  reject 
any  and  all  bids.  J.  E.  Rickards,  I<.  Rot- 
wltt,  H.  J.  Haskell,  State  Furnishing  Board." 
The  relators  further  state  in  their  affidavit 
upon  which  they  a'sk  for  the  writ  of  manda- 
mus that,  in  pursuance  to  said  notice,  they' 
submitted  to  the  board  a  bid  for  the  annotat- 
ing, printing,  and  binding  of  said  Codes,  in 
the  sum  of  97,795,  and  $2.25  per  page  for 
each  page  exceeding  2,300,  and  Uiat  they  sub- 
mitted another  bid  to  annotate,  prhit  and 
bind,  and  deliver  the  required  number  of  vol- 
umes for  the  sum  of  $8,290;  that  each  of  said 
bids  was  below  the  maximum  provided  by 
law  to  be  paid  for  said  service,  and  also  lower 
than  that  of  any  other  bid  submitted;  that 
they  offered  to  execute  a  good  and  sufficient 
bond  in  the  sum  of  .$10,000,  (ht  in  any  othar 
sum  which  the  board  might  require.  They  al- 
lege, farther,  that  they  are  experienced  pub- 
lishers, and  responsible  and  capable  artisans, 
engaged  in  devoting  their  services,  skill,  expe- 
rience, and  ability  to  their  business;  that  they 
are  financially  able  to  procure  the  services  of 
competent  and  skillful  codifiers  and-annota- 
tors  to  aid  them,  and  are  competent  and  re- 
sponsible for  the  faithful  execution  of  the 
work  In  a  skiUful  and  workmanlike  manner. 
They  set  forth,  further,  that  other  proposals  or 
bids  were  filed;  that  the  board  examined  the 
bids  on  April  4,  1895,  and  that  the  bid  of  the 
relators  upon  the  first  proposition  submitted 
was  $760  less  than  that  of  the  Intermountain 
Publishing  Company,  and,  upon  the  second 
prcqposltlon  submitted,  $265  less  than  the  bid 
of  said  company.  .  They  further  set  out  in 
tbeir  affidavit  that  the  Intermountain  Publish- 
ing Company  is  disqualified  to  contract  tor 
said  work,  because,  as  they  are  informed  and 
believe,  James  H.  Monteith  is  a  member  of 
said  company  as  a  stockholder  and  ofllcer 
therein,  and  business  manager  thereof,  active- 
ly and  personally  engaged  in  the  management 
and  promotion  of  the  Interests  of  said  com- 
pany, and  as  such  is  Interested  in  tlie  contract; 
and  that  the  said  James  H.  Monteith  is  now. 
and  during  all  the  times  herein  mentioned 
was,  a  member  of  the  legisatlve  department  of 
tbe  state,  as  representative  from  Silver  Bow 
county,  which  legislature  passed  the  act  for 
said  printing,  binding,  and  annotating  the 
Codes.  Relators  further  set  up  that  b.v  virtue 
of  the  facts  stated  it  was  tbe  duty  of  the  state 


furnishing  board  to  award  said  contract  to  re- 
lators, and  that  they  demanded  that  such  ac- 
tion be  taken  by  the  board,  but  that,  not- 
withstanding the  facts  set  up,  the  boai-d 
wrongfully,  arbitrarily,  and  In  disregard  of 
the  duty  enjoined  upon  it,  and  contrary  to 
the  provisions  of  the  constitution  and  laws, 
wrongfully  resolved  and  pretended  to  award 
said  contract  to  the  Int^mountain  Publishing 
Company.  Relators  aUege  that  they  are  bene- 
ficially interested  by  reason  of  th^r  being  bid- 
ders, as  described,  and  being  entitled  to  the 
award  of  said  contract,  and  also  by  reason  of 
their  being  citizens  and  taxpayera  of  tbe  state. 
They  prayed  a  writ  commanding  the  board  to 
award  said  contract  to  them.  Upon  this  affi- 
davit an  alternative  writ  was  issued,  com- 
manding the  said  board  to  convene  and  re- 
voke the  award  of  the  contract  to  the  Inter- 
mountain Publisliing  Company,  and  award  the 
same  to  the  relators,  as  the  lowest  responsi- 
ble biddos,  or  to  show  cause  on  the  18th  of 
April  why  they  had  not  so  done.  The  re- 
spondents filed  a  demurrer,  and  a  motion  to 
quash.  Decision  was  reserved  upon  the  ques- 
tions raised  by  said  motion  and  demurrer,  and 
respondents  were  ordered  to  file  their  answer. 
The  answer  being  filed,  there  appeared  to  be  a 
denial  of  most  of  the  material  allegations  of 
the  affidavit,  and  it  seemed  that  there  were' 
raised  questions  of  fact  essential  to  the  deter- 
mination of  the  matter.  This  court  thereupon 
appointed  a  referee,  and  in  the  order  appoint- 
ing him  defined  the  issues  upon  which  he 
should  take  testimony. 

The  issues  of  fact,  as  set  forth  In  the  order 
of  reference,  were  as  follows:  "(1)  Was 
James  H.  Monteith,  mentioned  In  the  affidavit 
in  this  case,  a  stockholder  of  the  Intermoun- 
tain Publishing  Company  at  the  time  of  tbe 
awarding  of  the  contract  herein  mentioned 
to  the  Intermountain  Publishing  Company,  or 
at  any  other  time  mentioned  in  said  affidavit? 
(2)  Is  the  said  James  H.  Monteith  Interested, 
or  was  he  at  the  time  of  the  letting  of  the  con- 
tract Interested,  in  any  manner  whatever,  in 
the  contract  awarded  as  aforesaid  to  the  said 
Intermountain  Publishing  Company?  If  so, 
how,  and  to  what  extent?  (3)  Did  the  re- 
lators. In  making  their  alleged  bid,  offer  to 
execute  or,  deliver  to  said  board  a  good  and 
sufficient  bond  or  undertaking,  or  any  bond 
or  undertaking,  for  the  sum  mentioned  in  the 
affidavit,  or  any  sum,  for  the  performance  ot 
the  contract?  (4)  Did  the  state  furnishing 
board,  in  awarding  the  contract  in  question, 
make  inquiry  as  to  whether  the  relators  were 
financially  able  to  procure  the  services  of  com- 
petent and  skillful  codifiers  and  annotatorK; 
and,  if  so,  what  inquiry  did  they  make?  (,">) 
Did  said  board,  in  letting  the  said  contract, 
make  inquiry  as  to  whether  relators  were 
competent  or  responsible  for  the  performance 
of  the  contract  In  a  skillful  and  workmanlike 
manner,  according  to  the  requirements  of  law; 
and,  if  so,  what  intiuiry  was  made?  (C)  Did 
the  board,  in  awarding  the  said  contract, 
make  inquiry  as  to  whether  the  relators  were 
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able  to  annotate  the  said  Codes  as  fully  and 
completely  as  Hill's  Annotated  Statutes  and 
Codes  of  Washington  are  annotated,  In  so  far 
as  the  reports  of  the  state  of  California  are 
contained;  and,  if  so,  what  inquiry  was 
made?  (7)  Did  the  said  board,  in  awarding 
the  said  contract,  make  inquiry  as  to  whether 
relators  were  capable,  and  could  do  or  cause 
to  be  done  the  typesetting,  printing,  and  bind- 
ing of  the  said  Codes  within  the  state  of  Mon- 
tana, or  could  have  published  the  same  as  re- 
quired by  law;  and,  if  so,  what  inquiry  was 
wade?  (S)  Did  the  state  furnishing  board, 
before  awarding  said  contract,  meet  for  the 
purpose  of  considering  bids  submitted  to 
them,  and  what  examination  did  they  make 
of  said  bids?  Did  they  bear  relators,  and 
other  persons  who  had  presented  bids?  What 
inquiry  did  they  make  as  to  the  ability  and 
qualification  of  said  bidders  to  perform  the 
said  work?  What  inquiry  did  they  make  as 
to  the  responsibility  of  the  several  bidders- 
flnancially  and  otherwise?  Was  the  detM- 
mlnatlou  of  the  said  board  to  award  the  con- 
tract to  the  Intermountain  Publishing  Com- 
pany based  upon  the  facts  Inquired  into  by 
them?" 

The  referee  has  filed  a  yolumlnous  report. 
Counsel  argued  the  law  of  the  case  fully  upon 
the  motion  to  quash  and  the  demurrer,  and 
liave  also  discussed  the  questions  of  law  and 
fact  since  the  filing  of  the  referee's  report 

Wilbur  P.  Sanders  and  B.  N.  Harwood,  for 
relators.  Henri  J.  Haskell,  Ella  L.  Knowles, 
W^m.  Scallon,  and  E.  S.  Booth,  for  respond- 
ents; 

DE  WITT,  J.  (after  stating  the  facts).  As 
we  have  viewed  this  case  from  Its  inception, 
there  seem  to  be  only  two  main  propoaltious 
for  the  decision  of  this  court:  (1)  Had  the 
state  furnishing  board,  in  awarding  this  con- 
tract, discretionary  powers?  This  is  the  ques- 
tion of  law  in  the  case.  (2)  If  the  first  prop- 
osition be  answered  in  the  affirmative,  did 
the  board  wisely  exercise  such  discretion,  or 
did  they,  as  alleged  by  the  relators,  exercise 
it  "wi-ongfully,  arbitrarily,  and  in  disregard 
of  duty"? 

We  will  first  address  our  attention  to  the 
question  of  law.  It  is  true  that  the  relators 
were  the  lowest  bidders  for  this  contract, 
and  it  is  probably  true  that  they  offered  to 
give  a  bond  for  the  faithful  execution  of  the 
same  if  it  were  awarded  to  them,  and  they 
allege  that  they  were  competent  and  skillful 
for  the  performance  of  the  service.  But  does 
this  conclude  the  state  furnishing  board?  Is 
the  offer  of  the  lowest  bid  and  the  tenderipg 
of  a  bond  sufficient  to  constitute  one  the  low- 
est responsible  bidder?  The  authorities  do 
not  so  hold.  The  board  must  let  the  contract 
to  the  lowest  responsible  bidder.  Responsi- 
bility Includes  judgment,  skill,  ability,  capac- 
ity, and  integrity,  and  it  is  the  duty  of  the 
furnishing  board  to  wisely  and  honestly  de- 
termine this  question  of  responsibility.    It  is 


said  in  MhtIII  on  Mandamus  (section  117): 
"The  law  generally  requires  public  officers 
who  are  charged  with  letting  contracts  for 
public  work  to  accept  the  lowest  bid  therefor, 
and  to  make  the  contract  accordingly.  When 
such  bidder  has  fully  complied  on  his  part 
with  the  requirements  of  the  law,  he  may  by 
the  writ  of  mandamus  compel  the  officer  to 
make  the  contract  with  him.  The  writ  has 
been  considered  appropriate  in  relation  to  a 
contract  for  constructing  county  buildings 
(Boren  v.  Commissioners,  21  Ohio  St.  311; 
State  V.  Board  of  Com'ra  of  Licking  Co.,  26 
Ohio  St  531);  for  state  printing  (State  v. 
Barnes,  35  Ohio  St  13C;  State  v.  Printing 
Com'rs,  18  Ohio  St  386;  American  Qock  Co. 
V.  Com'rs  of  Licking  Co.,  31  Ohio  St  415); 
for  articles  to  be  purciiased  for  use  of  the 
county  for  building  a  bridge  (People  v.  Buf- 
falo Co.,  4  yab.  160);  for  repairing  the  Brie 
,  Canal  (Peopie  v.  Contracting  Board,  46  Barb. 
254).  When  the  officer  is  allowed  a  discre- 
tion in  the  matter,  the  writ  will  be  refused. 
Id.,  27  N.  Y.  378.  It  has  been  refused  lie- 
cause  the  officer  could  decline  the  bids  if  he 
deemed  them  to  be  excessive  or  disadvan- 
tageous to  the  state  (Id.,  33  N.  Y.  382);  be- 
cause the  officer  was  only  required  to  let  the 
contract  to  the  lowest  bidder  if  he  was  re- 
sponsible (Boole  V.  Kinkead,  16  Nev.  217),  or 
if  he  furnished  adequate  security  (People  v. 
Fay,  3  Lans.  398);  because  the  contract  was 
to  be  let  to  the  lowest  responsible  bidder,  and 
the  contract  In  the  case  required,  for  its  ful- 
fillment pecuniary  ability,  judgmrat,  and 
skill  (Com.  V.  Mitchell,  82  Pa.  St  343);  and 
because  in  the  advertisemen't  the  right  to  re- 
ject any  and  all  bids  was  reserved  (Hanlin  v. 
Independent  Dist,  66  Iowa,  69,  23  N.  W. 
268)." 

We  quote,  also,  from  the  following  au- 
thorities: 

It  is  held  in  Douglass  ▼.  Com.,  108  Pa.  St. 
5.59,  as  follows:  "In  the  act  of  assembly  ap- 
proved May  23,  1874  (P.  L  233),  directing 
contracts  for  supplies  to  be  awarded  to  the 
lowest  responsible  bidder,  the  word  'respon- 
sible' does  not  refer  to  pecuniary  ability  on' 
ly.  The  act  calls  for  an  exercise  of  discre- 
tionary powers  on  the  part  of  the  city  offi- 
cers; and  if  they  act  in  good  faith,  although 
erroneously  or  indiscreetly,  mandamus  will 
not  lie  to  compel  them  to  change  their  decision. 
They  may  be  ordered  by  mandamus  to  pro- 
ceed to  do  their  duty  of  deciding  and  acting 
according  to  their  best  Judgment  but  the 
court  will  not  direct  them  In  what  manner 
to  decide."  See,  also.  Com.  y.  Mitchell,  82 
Pa.  St.  343,  as  follows:  "The  word  'respon- 
sible' in  the  6th  section  of  the  act  of  23d  of 
May,  1874,  has  a  broader  meaning  than  is 
involved  in  the  iiecuniary  ability  to  make  a 
good  contract  by  security  for  its  faithful  per- 
formance, and  where  the  term  is  applied  to 
contracts  requiring  for  their  execution,  not 
only  pecuniary  ability,  but  also  Judgment 
and  skill,  the  statute  imposes,  not  merely  a 
ministerial  duty  upon  the  city  authorities. 
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bot  also  dntlea  and  powers  which  are  delib- 
erative and  dlBcretionaiy;  and  therefore, 
where  these  authorities  have  exercised  a  dis- 
cretion, mandamos  will  not  lie  to  compel 
them  to  modify  their  decision,  even  though 
their  action  was  erroneous,  in  the  absence  of 
clear  proof  of  fraud  or  bad  faith." 

It  is  said  in  Kelly  v.  City  of  Chicago,  02 
HI.  2S2,  as  follows:  "The  complainants  baye 
merely  submitted  a  proposal  to  make  a  cer- 
tain contract  with  the  board.  How  do  they 
found  upon  that  a  right  to  have  the  board 
make  the  contract  with  them?  The  notice 
for  proposals  expressly  reserved  the  right  to 
reject  any  bid.  The  charter  did  not  make 
it  the  absolute  duty  of  the  board  to  let  the 
contract  to  the  lowest  bidder.  It  provides 
that  'all  contracts  shall  be  awarded  by  said 
board  to  the  lowest  reliable  and  responsible 
bidder.'  These  qualities  of  being  reliable 
and  responsible,  it  is  obvious,  were  of  the 
utmost  importance  In  the  construction  of  a 
work  of  this  magnitude.  And  the  complain- 
ants must  have  been  the  possessors  of  these 
requisites,  as  well  as  being  the  lowest  bid- 
ders, to  make  a  case  of  duty  on  the  part  of 
the  board  to  award  the  contract  to  them. 
It  was  for  the  board  to  determine  whether 
the  complain- nts  were  reliable  and  responsi- 
ble. It  exercfsed  its  judgment  upon  the 
qaestion,  and  found  they  were  not  so,  and 
for  that  reason  awarded  the  contract  to  an- 
other bidder."  See,  also,  the  following  from 
Hoole  v.  Kinkead,  16  Nev.  220:  "Section  5 
■of  the  statute  referred  to  provides  that  'said 
board  may  adopt  or  reject  any  and  all  bids 
not  deemed  reasonable  or  satisfactory,  but 
in  determining  bids  for  the  same  work  or 
material,  the  lowest  responsible  bid  shall  be 
taken.'  [Laws  1881,  p.  59.]  The  provision 
that  they  shall  take  the  lowest  responsible 
bid  is  mandatory,  and  they  had  no  power  or 
authority  to  accept  any  other;  but  In  ascer- 
taining whether  or  not  a  bidder  was  respon- 
sible they  were  required  to  deliberate  and 
decide,  and  In  doing  so  they  exercised  judi- 
cial, not  ministerial,  functions.  And,  in 
deciding  upon  the  responsibility  of  bidders, 
It  was  their  duty  to  consider,  not  only  their 
pecuniary  ability  to  perform  the  contract, 
but  it  was  their  right  and  duty  to  Inquire 
and  ascertain  which  ones.  In  point  of  skill, 
ability,  and  integrity,  would  be  most  likely 
to  do  faithful,  conscientious  work,  and  ful- 
fill the  contract  promptly,  according  to  its 
letter  and  spirit.  In  C!om.  v.  Mitchell,  82  Pa. 
St.  349,  a  case  similar  to  this,  and  under  a 
statute  requiring  a  contract  for  stationery, 
etc.,  to  be  given  to  the  'lowest  responsible 
bidder,'  the  court  thus  forcibly  expresses  it- 
self: 'It  is  scarcely  open  to  doubt  but  that 
the  word  under  consideration  ("responsi- 
ble"], as  used  in  the  statute,  means  some- 
thing more  than  pecuniary  ability.  In  a 
-contract  such  as  the  one  In  controversy  the 
work  must  be.  promptly,  faithfully,  and  well 
4one.  It  must,  or  ought  to  be,  conscientious 
work.    To  do  such  work  requires  prompt. 


skillful,  and  faithful  men.  A  dlsBonest  con- 
tractor may  impose  work  upon  the  city,  in 
spite  of  the  utmost  caution  of  the  superin- 
tending engineer,  apparently  good,  and  even 
capable  of  bearing  its  duty  for  a  time,  which 
in  the  end  may  prove  to  be  a  total  fallm-e, 
and  worse  than  useless.  Granted,  that  from 
such  a  contractor  pecuniary  damages  may  be 
recovered  by  an  action  at  law.  That  is,  at 
best,  but  a  last  resort,  that  often  produces 
more  vexation  than  profit,T-a  mere  patch  up- 
on a  bad  job;  an  exceedingly  meager  com- 
pensation, at  best,  for  the  delay  and  incal- 
culable damage  resulting  to  a  great  city  from 
the  want  of  a  competent  supply  of  water. 
The  city  requires  honest  work,  not  lawsuits. 
Were  we  to  accept  the  Interpretation  insist- 
ed upon  by  the  relators,  the  difference  of  a 
single  dollar  In  a  bid  for  the  most  important 
contract  might  determine  the  question  in  fa- 
vor of  some  unskillful  rogue,  as  against  an 
upright  and  skillful  mechanic.  Again,  we 
know  that,  as  a  rule,  cheap  work  and  cheap 
workmen  are  but  convertible  terms  for  poor 
work  and  poor  worlonen,  and  if  the  city,  for 
the  mere  sake  of  cheapness,  must  put  up 
with  these,  it  is  Indeed  in  a  most  unfortu- 
nate position.' " 

We  take  the  following  from  the  syllabus 
of  People  V.  Dorsheimer,  55  How.  Pr.  U8: 
"It  is  provided  by  chapter  634  of  Laws  of 
1875  (pages  809,  810)  that  all  contracts  for 
work  to  be  done  upon  the  new  capitol  shall 
be  awarded  to  the  lowest  bona  flde  respon- 
sible bidder  or  bidders.  Held,  that  the  stat- 
ute requires  the  successful  bidder  to  be  a 
responsible  one,— that  Is,  'able  to  respond  or 
to  answer  in  accordance  with  what  Is  ex- 
pected or  demanded,'— in  addition  to  the  giv- 
ing of  the  bond  for  the  faithful  performance 
of  the  contract.  He  is  not  to  be  deemed  a 
responsible  bidder  because  he  offers  ade- 
quate security  for  the  performance  of  the 
contract  Where  the  contracting  board  has 
passed  upon  the  pecuniary  responsibility  of 
a  bidder,  and  rejected  his  bid  because  their 
conclusion  was  unfavorable  to  him  in  that 
particular,  the  court  will  not  interfere,  so 
long  as  there  has  been  no  abuse  of  discre- 
tion." See,  also,  remarks  of  the  supreme 
court  of  Massachusetts  in  the  case  of  Mayo 
V.  Commissioners,  141  Mass.  74,  6  N.  E.  757: 
"We  need  not  consider  whether  a  private 
person  can  maintain  a  petition  for  a  writ  of 
mandamus  to  compel  public  officers  to  per- 
form their  duties,  or  to  direct  the  manner 
in  which  they  shall  perform  them.  It  Is 
enough  for  the  decision  of  this  case  that 
there  has  been  on  the  part  of  the  respond- 
ents no  neglect  to  perform  their  duty,  and 
no  error  in  the  manner  in  which  they  have 
performed  it.  County  commissioners  are 
not  required  by  law  to  accept  the  lowest 
proposal  for  public  works.  The  statute  pro- 
vides that  all  contracts  for  public  works 
made  by  them  shall,  if  exceeding  $300  in 
amount,  be  made  in  writing,  after  notice  for 
proposals   therefor  has  been  published  at 
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least  three  times  In  some  newspaper  pnb- 
Ilsbed  In  the  county,  city,  or  town  Interested 
in  the  work.  Pub  St  c.  22,  |  22.  It  does 
not  provide  that  they  shall  accept  the  lowest 
proposal.  It  Is  clearly  the  intention  of  the 
legislature  that  the  county  commissioners, 
after  inviting  competition  by  public  notice, 
shall  have  the  authority  to  make  such  con- 
tract as  In  their  Judgment  the  interests  of 
the  county  require.  In  the  case  at  bar  the 
commissioners  fully  complied  with  the  stat- 
ute. If,  upon  examining  the  various  pro- 
posals, they  were  satisfied  that  Mayo,  the 
lowest  bidder,  was  an  irresponsible  person, 
unfit  and  incompetent  to  perform  the  work 
proposed,  it  was  their  right  and  duty  to  re- 
ject his  proposal,  and  to  make  a  contract 
with  some  other  person,  such  as,  in  their 
Judgment,  was  the  most  advantageous  to 
the  county." 

Mr.  High,  In  his  work  on  Extraordinary 
Legal  Remedies,  after  reviewing  the  Ohio 
decisions,  says:  "The  better  doctrine,  how- 
ever, as  to  all  cases  of  this  nature,  and  one 
which  has  the  support  of  an  almost  uniform 
current  of  authority,  is  that  the  duties  of 
officers  intrusted  with  the  letting. of  con- 
tracts for  works  of  public  improvement  to 
the  lowest  bidder  are  not  duties  of  a  strictly 
ministerial  nature,  but  involve  the  exercise 
of  such  a  degree  of  official  discretion  as  to 
place  them  beyond  control  of  the  courts  by 
mandamus.  And  the  true  theory  of  all  stat- 
utes requiring  the  letting  of  such  contracts 
to  the  lowest  bidder  is  that  they  are  de- 
signed for  the  benefit  and  protection  of  the 
public,  rather  than  for  that  of  the  bidders, 
and  that  they  confer  no  absolute  right  upon 
a  bidder  to  enforce  the  letting  of  the  con- 
tract by  mandamus  after  it  lias  already  been 
awarded  to  another.  In  all  such  cases  the 
spirit,  rather  than  the  strict  letter,  of  the 
law  requiring  the  work  to  be  let  to  the  low- 
est bidder,  should  be  kept  in  view.  And 
where  the  right  of  the  officers  to  enter  Into 
the  contract  Is  itself  somewhat  doubtful 
mandamus  will  not  lie.  Nor  does  the  mere 
issuing  of  proposals,  by  officers  intrusted 
with  letting  contracts,  inviting  bids  for  the 
performance  of  the  work,  without  binding 
themselves  to  award  the  contract  to  the  low- 
est bidder,  create  such  an  obllg:ation  on  the 
part  of  the  officers  as  to  entitle  the  lowest 
bidder  to  the'  aid  of  a  mandamus  to  obtain 
the  contract."  See,  also,  State  v.  McOrath, 
01  Mo.  38G,  3  S.  W.  846;  Plndley  v.  City  of 
Pittsburgh,  82  Pa.  St.  351;  Madison  v. 
Board,  78  Md.  396,  25  Atl.  337;  State  ▼. 
Scott,  17  Neb.  68G,  24  N.  W.  337;  People  v. 
Contracting  Board,  33  N.  T.  382;  High,  Extr. 
Rem.  I  48;  and  also  the  exhaustive  note  up- 
on the  whole  subject  found  In  26  L.  R.  A. 
707. 

We  quote  these  authorities  simply  as  to  the 
law  as  it  is  applicable  to  the  case  at  bar.  There 
aro  some  propoaltlonB  discussed  and  decided 
In  them  which  are  not  now  before  us,  and  np- 
00  which  we  do  not  express  an  opinion.    W* 


are  wholly  satisfied,  from  the  authorities, 
that  the  state  fumishing  board  In  this  case 
had  discretionary  power.  It  is  the  Inten- 
tion of  the  law  that  the  board  shall  deter- 
mine who  is  the  lowest  responsible  bidder. 

Before  leaving  the  law  of  the  case,  we  ob- 
serve that  it  is  held  by  many  authorities 
that  bidders  other  than  those  to  whom  the 
contract  is  awarded,  such  as  relators  here, 
have  no  standing  in  court  to  compel  by  man- 
damus the  letting  of  the  contract  to  them. 
See  part  of  the  cases  above  cited,  and  26  li. 
R.  A.  707,  and  cases.  It  has  also  been  ur- 
gently argued  that  the  affidavit  and  writ  In 
this  case  are  insufficient,  but  these,  and 
some  other  points  raised  in  this  case,  we 
prefer  to  pass,  and  reserve  an  opinion  there- 
npon,  and  to  decide  the  case  upon  the  merits 
of  the  facts  as  returned  by  the  referee.  It 
is  a  grave  and  serious  matter  if  a  state 
board,  instead  of  fairly  and  honestly  award- 
ing a  contract,  act  "wrongfully,  arbitrarily. 
and  In  disregard  of  their  duty,"  as  charged 
in  relators'  affidavit,  or  act  through  favorit- 
ism and  for  the  purpose  of  usurping  state 
patronage  for  personal  ends,  as  argued  by 
relators'  connseL  .If  such  a  wrongful  course 
is  taken  by  a  state  board,  it  appears  that 
there  is  some  method  of  reviewing  it  by  a 
court  How  such  action  by  a  board  shall 
be  reached  by  the  court  is  not  necessary  to 
determine.  The  gravity  of  the  charge* 
against  the  board  in  this  case  has  led  us  to 
pass  all  preliminary  questions  in  the  case, 
and  to  enter  upon  the  merits  of  the  facta. 

Having  determined  the  question  of  law. 
which  we  noted  above  as  the  first  matter  for 
consideration,  we  will  now  examine  the  facts, 
and  endeavor  to  ascertain  whether  the  board 
acted  "wrongfully,  arbitrarily,  and  In  disre- 
gard of  duty,"  or  whether  they  fairly  and 
honestly  exercised  the  discretion  vested  In 
them.  In  a  case  which  was  relied  upon  by 
the  relators  it  is  saldL  "The  learned  counsel 
of  appellant  has  dhrected  most  of  his  argu- 
ment to  this  question.  The  argument  against 
the  writ  Is,  in  substance,  that  the  statute  re- 
quires the  auditor  to  examine  the  proceed- 
ings, and  satisfy  himself  that  they  are  legal. 
before  signing;  and  that'if  he  has  examined 
them,  and  become  satisfied  that  they  are  not 
legal,  the  most  than  can  be  said  is  that  he 
has  committed  an  error  In  a  matter  confided 
to  his  discretion,  and  that  the  function  of  the 
writ  is  not  to  review  such  exercise  of  discre- 
tion. It  must  be  acknowledged  that  this  ar- 
gument is  exceedingly  plausible.  There  are 
innumerable  cases  in  which  it  la  laid  down 
that  mandamus  cannot  Issue  to  control  dis- 
cretion. The  rule,  which  is  undoubtedly  cor- 
rect when  properly  understood,  has  been  ex- 
pressed in  various  forms.  It  has  been  re- 
peatedly said  that  th^  writ  cannot  perform  tlie 
functions  of  a  writ  of  error;  that  it  cannot 
Issue  to  revise  Judicial  action,,  but  can  only 
compel  the  performance  of  ministerial  func- 
tions; and  that  it  will  issue  to  compel  a  tri- 
bunal to  act  in  some  way,  bat  not  in  any 
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portlcnlar  way.  These  formulas  nndotibted- 
tj  express  a  truth,  but  they  express  it  in  an  In- 
accurate and  misleading  manner;  and,  by  rea- 
soning from  them  as  if  literally  and  in  all  cases 
true,  courts  have  sometimes  been  led  into  er- 
ror, and  have  frequently  been  forced  to  call 
acts  'ministerial'  which  are  plainly  not  so. 
An  examination  of  the  authorities  will  demon- 
strate the  Inaccuracy  of  the  above  phrases. 
Thus  It  ia  not  accurate  to  say  that  the  writ 
will  not  Issue  to  control  discretion;  for  it  is 
wen  settled  that  it  may  issue  to  correct  an 
abuse  of  discretion,  if  the  case  is  otherwise 
proper.  Ex  parte  Bradley,  7  Wall.  3T7;  State 
▼.  Lafayette  Co.  Court,  41  Mo.  226;  Council 
of  Tillage  of  Glencoev.  People,  78  in.  388;  Pieo- 
ple  V.  Superior  Court,  10  Wend.  286;  Railroad 
Co.  ▼.  Stockton,  51  CaL  339;  Tapp.  Mand.  14." 
Quoted  from  Wood  v.  Strother,  76  Cal.  545,  18 
Pac.  768.  Therefore,  let  us  inquire  whether 
there  is  a  showing  ia  this  case  of  an  abuse 
of  discretion  by  the  state  furnishing  board. 
After  the  advertisement  for  bids,  the  board 
met  to  examine  the  same;  present,  a  full 
board.  The  meeting  was  commenced  April 
4tb,  and  continued  to  April  5th.  All  the  bids 
were  opened  by  the  booi'd  in  the  presence  of 
the  bidders.  The  bidders  then  discussed  and 
explained  their  bids,  and  their  capacity  to 
perform  the  work.  In  the  order  of  reference 
the  referee  was  directed  to  ascertain  what  In- 
quiry the  board  made  upon  the  various  points 
set  out  In  the  order  of  reference.  The  exam- 
ination of  the  witnesses  by  the  relators  sought 
to  develop  as  a  fact  that  the  board  did  not 
themselves  ask  questions  of  the  different  bid- 
ders, and  therefore  did  not  make  Inquiry. 
But  the  testimony  is  that  the  bidders  talked 
and  explained  exhaustively.  It  is  a  matter  of 
no  consequence  whether  the  board  obtained 
their  information  and  facts  by  asking  ques- 
tions themselves,  or  whether  the  Information 
came  from  the  persons  who  possessed  the 
same  voluntarily.  In  fact,  one  witness  says 
that  at  one  time  the  bidders  all  talked  at 
once,  and  that  the  board  had  nothing  to  do  but 
to  listen.  Mr.  Ross,  one  of  the  relators,  testi- 
fied that  he  and  his  partner,  Mr.  Eaves,  and 
Mr.  Bond  and  Mr.  Monteith,  two  other  bid- 
ders, and  others,  were  accorded  a  fuU  bearing 
before  the  board,  touching  the  merits  of  the 
several  bids  submitted,  as  weU  as  the  con- 
ditions under  which  the  law  required  the 
Codes  to  be  printed.  The  governor,  president 
of  the  board,  testified  that  Mr.  Eaves,  one  of 
the  relators,  admitted  that  he  had  not  as 
good  a  plant  as  some  of  the  bidders,  but  al- 
ways fell  back  on  the  argument  that  be  could 
give  a  bond,  which  in  Itself  should  be  a  suffi- 
cient guaranty  of  their  ability.  The  governor 
says  that  he  had  information  that  the  relators 
were  not  a  well-equipped  firm,  or  capable  of 
doing  the  work.  He  says  be  learned  that  it 
was  a  mechanical  Impossibility  for  one  pub- 
lishing house  to  get  out  the  Codes  by  the  1st 
0f  July.  He  says  that  Mr.  Monteith  stated 
to  the  board  that  with  the  full  equipment  of 
tlw  Intermonntaln   Publishing   Company   tt 


would  be  a  mechanical  Impossibility  for  their 
house  to  get  the  Codes  out  without  assistance 
from  some  other  printing  house,  and  that  they 
had  entered  into  an  arrangement  with  a 
capable  printing  establishment,  and  tihat  with 
their  help  It  would  take  all  tbe  time  given  by 
law  to  do  the  worl^  The  governor  says  that 
he  was  satisfied  by  general  Information  that 
the  business  and  financial  ability  of  the 
relators  was  not  such  as  would  guaranty  the 
completion  of  the  work.  The  governor  fsays 
that  he  had  no  commercial  reports  as  to  the 
relators,  but  he  .said,  "You  know,  we  get 
our  impression  of  these  things  as  we  get  our 
impression  of  business  men  and  firms  general- 
ly." He  says  that  the  question  of  the  finan- 
cial responsibility  of  the  relators  was  fr«. 
quently  expressed  In  his  office  while  the  mat- 
ter was  pending.  He  says  bis  Information 
was  that  the  relators  were  one  of  the  small- 
est printing  firms  In  the  state,  and  that  he 
looked  at  that  as  he  looked  at  any  business 
proposition.  He  states  that  Mr.  Eaves  said 
that  his  firm  could  bind  books,  but  they  had 
no  thorough  bindery.  The  attorney  general 
says  that  Mr.  Monteith,  of  the  Intermonntaln 
Publishing  Company,  and  Mr.  f^ves,  of  the 
relators,  and  Mr.  Bond,  of  the  Standard  Pub- 
Ushlng  Company,  made  explanation  of  their 
bids,  that  the  board  listened,  and  that  ques- 
tions were  propounded,  and  that  tbe  tioard 
bad  a  full  hearing.  The  board  then  adjourn- 
ed until  the  next  day,  for  the  purpose  of  Inr 
quiring  into  the  ability  of  the  parties  to 
perform  the  work.  They  then  had  before 
them  Judge  Wade,  and  questioned  him  as  to 
making  the  annotationa  The  board  heard 
ail  the  bidders  discuss  their  ability  to  perform 
the  work,  and  the  conversation  was  only 
about  the  merits  of  the  different  bidders. 
The  board  paid  great  attention  to  the  question 
of  the  time  In  which  the  work  could  be  got- 
ten out,  it  being  required  by  law  that  it  should 
be  completed  by  July  Ist  The  attorney  gen- 
eral says  the  board  considered  two  proposi- 
tions: First,  which  of  the  bidders  bad  the 
abUlty  to  perform  the  contract;  and,  sec- 
ond, as  to  the  annotations  to  be  used,— and 
that  the  bidders  furnished  the  information 
and  the  evidence.  Mr.  Eaves  himself  says  that 
Mr.  Monteith  fully  explained  his  bid,  and 
stated  that  the  attorneys  of  the  state  desh*ed 
the  Deerlng  annotations,  which  annotations 
the  Intermountaln  Publishing  Company  pro- 
posed to  give,  while  the  relators  proi>osed  to 
give  annotations  by  Judge  Wade  and  others. 
Mr..  Monteith,  manager  of  the  Intermonntaln 
Publishing  Company,  as  a  witness,  testified 
before  the  referee  that  be  had  explained  his 
bid,  and  bow  it  was  specific  and  unequivocal, 
while  tbe  others  were  amblguoua  He  stat- 
ed that  he  represented  one  of  the  largest 
printing  establishments  In  the  state,  and  that 
it  would  crowd  them  to  complete  the  work  it 
they  entered  upon  It  at  once.  Mr.  Monteith 
says  that  the  governor,  as  chairman  of  the 
board,  stated  that  the  board  desired  all  the 
Informatioii  th^  could  get,  and  that  thajt 
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were  arrlTlJig  at  thte  Information  through  the 
nourse  o(  the  conTersatlon  which  they  were 
oavlng  at  that  time.  Mr.  Monteltb  said  that  at 
the  two  meetings  of  the  board  the  chairman 
stated  that  they  were  there  for  the  purpose  of 
hearing  the  bidders  In  relation  to  their  bids. 
M.r.  Monteltb  stated  to  the  board  that  he  had 
Inquired  as  to  the  ability  of  Ross,  Frank,  and 
Eaves  to  perform  the  labor;  that  be  was  In- 
formed by  printers  of  Helena  that  they  were 
Incompetent  to  perform  the  contract  if  award- 
ed to  them;  that  they  had  no  stereotype  plant; 
that  they  had  no  bindery,  and  that  the  ca- 
pacity of  their  press  was  'such  that  it  was 
Inadequate  for  performing  the  services;  tliat 
their  financial  standing  was  such  that  sup- 
piles  were  sent  to  tbem  with  the  bill  of  lad- 
ing attached  to  the  draft,  a  o.  d.  In  the  pres- 
ence of  the  board,  Mr.  Bond  asked  Mr.  Eaves 
if  they  had  a  stereotype  plant.  Mr.  Eaves  ad- 
mitted that  they  had  none.  Mr.  Bond  asked 
him  if  they  had  a  bindery.  Mr.  Eaves  admit- 
ted that  they  had  none.  Mr.  Eaves  admitted 
that  they  had  not  yet  made  arrangements  for 
a  stereotype  plant,  but  they  bad  made  arrange- 
ments for  binding.  Mr.  Bond  testified  that 
Mr.  Eaves  was  heard  by  the  board,  and 
set  forth  the  merits  of  his  bid  and  his  ca- 
pacity. 

We  do  not  purpose  to  recite  this  testi- 
mony any  further.  It  covers  263  typewrit- 
ten pages,  as  reported  by  the  referee.  The 
most  searching  examination  was  made  by 
able  counsel  Into  the  acta  of  the  board. 
While  we  do  not  pass  upon  the  competency 
or  Incompetency  of  all  the  testimony  In- 
troduced before  the  referee,  we  are  perfect- 
ly satisfied  that  It  appears  that  the  state 
fumi.ihing  board  made  a  diligent  and  care- 
ful inquiry  into  the  skill,  competency,  and 
ability  of  both  the  Intermountain  Publish- 
ing Company  and  the  relators  herein.  It 
appears  that  they  considered  all  the  facts 
and  Information  which  they  could  reasona- 
bly be  expected  to  obtain,  and  that  they  act- 
ed wisely  and  discreetly,  and  not  arbitrarily 
and  wrongfully,  upon  the  information  be- 
fore them.  To  say  that  the  board  acted 
wrongfully  and  arbitrarily  and  In  disregard 
of  duty  Is  wholly  unsustained  by  the  evi- 
dence. It  Is  to  be  observed  that  there  was 
a  difference  of  only  $205  upon  a  contract  of 
some  $8,rxX).  With  this  slight  difference  In 
fisiires,  and  this  thorough  showing  of  fair 
doiling  by  the  board,  it  would  be  a  remark- 
able precedent  for  a  court  to  hold  that  the 
action  of  the  board  should  be  disturbed  by 
mandamus.  It  is  to  be  observed,  further, 
that  the  board  did  not  act  hastily.  After  a 
sitting  of  an  hour  and  a  half  at  the  first 
session,  the  board  adjourned  without  tak- 
ing action,  for  the  purpose  of  making  fur- 
ther Inquiries,  and  upon  reassembling  they 
gave  everybody  an  ample  opportunity  to  be 
beard. 

There  Is  one  other  matter  left  for  consid- 
eration. The  relators  alleged  that  the  Inter- 
mountain Publishing  Company  ia  dlsc^uali- 


fled  to  receive  the  award  of  this  contract, 
because  Mr.  Monteith  was  a  member  of  tbe 
legislative  assembly  at  all  times  mentioned 
in  tbe  affidavit,  and,  as  relators  are  Inform- 
ed and  t>elleve,  is  a  member  of  said  publish- 
ing company,  as  a  stockholder  and  officer 
therein,  and  business  manager  thereof,  ac- 
tively engaged  in  the  management  and  pro- 
motion of  tbe  Interests  of  said  company,  and 
as  such  is  interested  in  tbe  contract  On 
the  argument  made  upon  the  return  of  tlie 
referee's  report,  relators  do  not  point  out  to 
OS  one  syllable  of  testimony  offered  by 
tbem  showing  or  tending  to  show  that  Mr. 
Monteith  held  a  single  share  of  stock  In  the 
Intermountain  Publishing  Company,  or  ihat 
he  had  one  dollar's  worth  of  Interest  In  that 
concern.  Nor  have  we  fotmd  such  testi- 
mony In  the  report  Upon  the  contrary. 
Mr.  Monteith  testified  that  he  had  no  interest 
in  the  contract  or  tbe  proceeds  or  profits 
thereof,  and  that  he  Iiad  not  even  a  contin- 
gent Interest  In  the  profits  of  the  publishing 
company;  that  he  Is  paid  a  fixed  salary, 
and  always  has  been;  that  the  obtaining 
of  the  contract  would  not  affect  his  salary 
in  any  way  whatever;  that  he  has  no  in- 
terest In  the  Intermountain  Publishing  Com- 
pany, and  did  not.  at  any  of  the  times 
mentioned,  own  any  of  its  stock.  The  only 
showing  of  Mr.  Montelth's  connection  with 
the  publishing  company  Is  that  which  was 
admitted  by  the  pleadings,  to  wit,  that  be 
was  and  is  business  manager.  But  it  clear- 
ly appears  that  the  obtaining  or  the  losing 
of  this  contract  would  not  affect  his  posi 
tlon  as  manager,  or  his  salary,  in  any  way 
whatever. 

We  have  given  this  case  a  more  lengthy 
consideration  than  we  at  first  intended,  or 
perhaps  the  case  deserves.  But  we  have 
done  this  by  reason  of  tbe  public  character 
of  the  acts  of  the  state  furnishing  board, 
and  by  reason  of  the  fact  that  fairness  and 
honesty  must  I>e  demanded  in  the  acta  of 
such  board;  and  we  believe  it  a  whole- 
some precedent  to  inquire  closely  into  the 
conduct  of  tbe  board.  We  have  heard  tbe 
case  twice  argued,  once  upon  the  law  and 
once  upon  the  facts,  and  we  have  appoint- 
ed an  able  and  competent  referee  to  make 
diligent  Investigation  into  the  facts.  The 
matter  of  printing  and  annotating  the  Codes 
is  a  great  public  enterprise,  which  should 
be  proceeded  with  at  once,  but  should  not 
be  proceeded  with  at  all,  as  It  has  been  in- 
itiated, if  there  was  fraud,  collusion,  and 
arbitrary  action  by  the  board.  When  the 
time  comes  that  a  showing  Is  made  of  sncb 
conduct  by  the  officers  of  any  state  Institu- 
tion, and  the  matter  ia  brought  to  the  atten- 
tion of  this  court  in  a  procedure  by  which 
it  can  t>e  reviewed,  it  will  receive  a  prompt 
judgment  of  condemnation.  The  writ  of 
mandamus  Is  dismissed. 

PEMBERTON.  O.  J.,  and. HUNT,  J.,  con- 
cui; 
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BUTTE  &  B.  MIN.  CO.  t.  SLOAN  et  al. 
<SttiNreme  Conrt  of  Montana.     April  29,  1895.) 

(]«■»  ANP  HlHIItO — LOC^TIONB— BVlDENCa — ^NSV 

Tkial. 

1.  Where  the  Jury  found,  from  conflicting  er- 
dence,  that  no  reins  or  lodes  existed  on  the  lands 
n  controversr  at  the  time  of  application  for  plac- 
tr  patents,  as  claimed  by  defendants  under  a 
luartz  location,  the  rights  acquired  by  plaintiff 
inder  such  patent  will  not  be  disturbed. 

2.  Where  the  verdict  of  the  Jury  established 
die  fact  that  no  vein  of  quartz  existed  on  the 
andf  at  the  time  of  application  for  placer  pat- 
CTts,  newly-discovered  evidence  of  a  recorded  lo- 
cation notice  claiming  such  veins  to  exist  is  not 
{round  for  new  trial. 

3.  It  is  harmless  error  '.o  exclude  evidence  of 
a  fact  which,  if  proved,  could  not  have  affected 

.  die  result. 

Appeal  from  district  court.  Silver  Bow 
M>UDty;  J.  J.  McHatton,  Judge. 

Ejection  for  mining  ground  by  Butte  & 
Boston  Mining  Company  against  Mary 
Sloan,  administratrix,  and  others.  Plaintiff 
nad  Judgment  From  an  order  denying  their 
motion  for  a  new  trial,  defendants  appeal. 
Affirmed. 

Ejectment  for  mining  ground.  Plaintiff 
claimed  the  property  involved  under  placer 
patents.  Defendants  claimed  certain  por- 
tions of  the  ground  under  and  by  virtue  of 
a  quartz  location  made  upon  veins  which 
defendants  claim  were  known  to  exist  at  the 
date  of  the  application  for  the  placer  pat- 
ents. The  plairtlff  denied  the  existence  of 
any  veins,  known  or  unknown,  upon  the 
inland.  There  was  a  trial  to  a  jury.  A 
general  verdict  for  the  plaintiff  was  ren- 
dered, and  special  issues  were  returned. 
By  these  issues  the  Jury  determined  that 
no  veins  were  discovered,  or  exposed  to 
▼iew,  within  the  boundaries  of  the  mining 
groand  In  dispute;  that  in  1876  there  was 
no  discovery  in  the  shaft  known  as  the  "Dis- 
covery Sliaft  of  the  Brown  Olrl  Lode  Claim"; 
that,  when  J.  &  T.  made  application  for 
tbelr  placer  patent,  there  were  no  veins  or 
lodes  within  the  boundaries  of  the  property 
described  in  the  patent,  so  exposed  titat  a 
person  seeking  information  as  to  whether  a 
vein  or  lode  existed  could  have  seen  them, 
and  that  neither  J.  nor  T.  knew  of  any  lode 
or  vein  within  the  Brown  Girl  location;  that 
the  Brown  Ui.I  location,  as  located  by  one 
John  Devlin  prior  to  the  application  of  J. 
&  T.  for  a  placer  patent,  was  not  so  marked 
in  its  boundaries  upon  the  ground  as  to  be 
readily  tnced;  that,  at  tlie  date  of  the  ap- 
plication for  placer  patent,  no  veins  claimed 
by  the  defendants  were  known  to  exist;  that 
X  &  T.,  placer  patent  applicants,  were  well 
acquainted  with  the  ground  Included  in  the 
placer  patent,  bat  that  none  of  the  veins 
now  claimed  by  defendants  were  known  to 
aald  J.  &  T.  at  the  time  of  their  applica- 
tion; and  that  at  the  date  of  the  application 
for  patents  there  were  no  known  leads, 
lodes,  or  veins  upon  the  ground  Involved  in 
this  suit.  The  court  entered  judgment  In 
favor  of  the  plaintiff.    A  motion  for  a  new 


trial  was  made  and  ovemiled.    Defendants 
appeal. 

Chas.  O'Donnell,  for  appellants.  Forblt! 
&  Forbls,  for  respondent 

HUNT,  3.  (after  stating  the  facts).  Tbe 
record  of  the  evidence  in  this  case  is  vo- 
luminous, consisting,  not  alone  of  the  elab- 
orate opinions  ot  many  practical  miners,  of 
great  Intelligence  and  experience,  concern- 
ing the  material  issue,  but  likewise  of  ex- 
perts skilled  In  the  technique  of  the  rallgbt- 
ened  and '  comprehensive  science  of  mining 
engineering.  It  plainly  appears  that  the 
case  was  exhaustively  presented  by  both 
sides,  and,  like  many  other  suits  of  its  im- 
portant class,  we  find  the  transcript  em- 
bodies numerous  and  most  substantial  dif- 
ferences of  opinion  upon  the  vital  point  In- 
volved,— whether  there  were  ever  any  veins, 
leads,  or  lodes  legally  existing,  and  known 
to  exist,  within  the  ground  embraced  In  the 
placer  patent,  prior  to  and  at  the  time  ap- 
plications were  made  for  snch  patents  by 
Talbot  and  Jones,  original  patentees.  It  la 
unnecessary  to  set  forth  at  length  the  ex- 
act character  of  the  testimony.  Briefly 
stated,  witnesses  for  the  defendants  swore 
that  there  were  leads  known  to  exist  long 
prior  to  the  applications  for  placer  i>atents; 
that  these  leads  were  first  seen  about  1866 
or  18ci7,  and  were  visible  In  a  water  ditch 
which  ran  across  what  was  subsequently 
relocated  as  the  "Brown  Girl  Claim"  in  1884; 
that  the  granite  was  up  to  the  grass  roots; 
that  the  lead  cropped  oat,  and  float  rock 
could  be  traced  In  an  easterly  direction  from 
the  ditch  and  from  the  discovery  shaft;  that 
the  Brown  Girl  lode  had  a  wall  on  the  north 
side.  Brown,  called  by  defendants,  said  he 
put  up  a  location  notice  in  1878,  but  did  not 
record  the  same,  and  did  not  recall  the  name 
given  to  the  claim;  did  not  sink  a  shaft  at 
that  time;  and  did  nothing,  in  fact  then, 
except  to  sink  16  or  18  Inches.  In  1884  he 
located  the  Brown  Girl.  Devlin,  for  de- 
fendants, said  be  bad  made  a  discovery  of 
a  quartz  lode  on  the  ground  in  1876,  before 
the  Brown  Girl  discovery,  but  never  r©' 
corded  it  It  was  the  Cressida.  He  sunk  a 
bole  about  3  feet  deep,  and  found  a  wall. 
On  one  side  were  granite  and  quartz.  The 
discovery  shaft  was  about  30  feet  westerly 
from  the  Brown  Girl,  although  the  location 
Included  much  of  the  Brown  Girl  ground. 
It  was  the  same  lead.  That  the  coimtry 
about  his  location  was  a  slide,  but  there 
was  no  slide  ground  on  his  particular  loca- 
tion. The  plalntlfiTs  witnesses,  in  rebuttal, 
said:  That  the  ground  involved  in  suit  was 
a  slide,  drift,  with  nothing  in  place  In  the 
ditches  referred  to  by  defendants'  witnesses. 
That  the  rock  was  not  in  place  in  the  dis- 
covery shaft  of  the  Brown  Girl,  down  to 
a  depth  of  10  feet  That  there  Is  no  vein 
npon  the  ground,  showing  in  the  ditches  ot 
excavations.  That  there  were  discoloratioas 
of  the  surface  material,  or  slide  rock,  due  to 
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iron.  These  discolorations  cropped  out  gen- 
erally, but  no  croppings  of  a  ledge.  The 
ground  was  loose,  showing  oxidized  granite, 
carrying  more  or  less  quartz  passing  through 
loose  material.  That  the  whole  hill  about  the 
ground  in  dispute  bears  evidence  of  impreg- 
nation of  Iron.  That  there  was  no  wall  in 
the  Brown  Girl  shaft.  That  there  was  no 
vein  in  the  ditch,  but  a  granite  material, 
stained  with  red  and  yellow  iron.  James 
Larkin,  for  plaintiff,  said  he  was  working  on 
the  Snohomish  claim  in  1882,  when  Brown 
was  working  on  the  Brown  Girl.  At  that 
time  the  Brown  Girl  shaft  was  about  4% 
feet  deep.  There  was  nothing  like  a  vein 
anywhere  In  that  hole  then.  That  the  coun- 
try about  there  was  all  decomposed  slide 
rock,  and  witness  sunk  on  his  own  claim  35 
feet  before  he  claimed  a  discovery  and 
reached  solid  formation.  Another  witness, 
McNamara,  corroborated  Larkin  in  his  evi- 
dence concerning  the  loose  formation  of  the 
giound  in  the  vicinity  of  the  Brown  Girl 
location;  and  in  1881  he  looked  over  the 
particular  ground  In  controversy,  in  search 
of  a  vein,  but  could  see  no  vein.  Brown's 
shaft  was  four  or  five  feet  deep  about  that 
time. 

To  these  conflicting  facts  were  applied  a 
series  of  instructions,  embracing  definitions 
of  lode  claims,  as  approved  by  the  supreme 
court  of  the  United  States  and  the  supreme 
court  of  this  state,  to  the  effect  tliat,  to  con- 
stitute "veins  known  to  exist,"  within  the 
meaning  of  the  law,  it  is  not  enough  tliat 
there  may  have  been  some  Indications,  by 
outcroppings  on  the  surface,  of  the  existence 
of  lodes,  or  veins  of  rock  in  place,  bearing 
gold  or  sliver,  or  other  metals.  To  meet  the 
designation  of  "veins  known  to  exist,"  the 
lodes  or  veins  must  be  clearly  ascertained, 
and  be  of  such  extent  as  to  render  the  land 
more  valuable  on  that  account,  and  Justify 
their  exploitation.  U.  S.  v.  Iron  Silver  Mln. 
Co.,  128  U.  S.  673,  9  Sup.  Gt.  195;  Brown- 
field  V.  Bier,  15  Mont.  — ,  39  Pac.  461;  Iron 
Silver  Uin.  Co.  v.  Mike  &  Starr  Gold  & 
Silver  Jlin.  Co.,  143  U.  S.  394,  12  Sup.  Ct. 
543.  Were  there  any  veins  or  lodes,  and 
were  they  veins  or  lodes  known  to  exist  at 
the  time  application  was  made  for  the  pat- 
ent? And  was  this  piaintiCF,  as  a  purchaser 
from  the  i)atentees,  to  be  deprived  of  any 
portion  of  its  claim  by  legal  exception  of  any 
vein  or  lode  from  the  placer  patent  grant? 
These  were  all  questions  based  on  facts  gen- 
erally and  specially  to  be  answered  by  the 
jury,  after  analyzing  the  evidence  adduced, 
under  proper  instructions;  and,  with  unvary- 
ing consistency,  they  foimd  that  there  were 
no  veins  or  lodes  known  to  exist  at  the  time 
of  the  applications  for  the  placer  patents  to 
the  ground  in  question.  The  evidence  to  sup- 
lM>rt  these  findings  is  clear  and  substantlaL 
We  cannot  say  the  jury  erred.  The  present 
case  Is  to  be  distinguished  from  Brownfleld 
V.  Bier,  supra,  referred  to  in  argument.  In 
the  trial  of  that  suit,  veins  were  proved  to 


have  existed;  and  the  principal  and  difficult 
point  for  decision  was,  not  whether  there 
were  veins  at  all,  but  whether  the  veins  were 
"such  veins  as  the  decisions  hold  to  be  ex- 
empt from  the  placer  grant,  or  such  as  were 
known  to  contain  minerals  of  such  extent 
and  value  as  to  justify  expenditures  for  the 
purpose  of  extracting  them."  It  was  held 
they  were  not  This  contention,  however,  la 
simplified  by  the  fact  as  found,  that  there 
were  no  veins  at  all,  discovered  or  known  to- 
exist  within  the  placer-claim  boundaries,  at 
the  dates  of  the  applications  for  placer  pat- 
ents. It  therefore  follows  that  where  there 
were  no  quartz  veins'  discovered  or  known 
to  exist  when  the  placer  claimant  made  his 
application  for  patent,  defendants  failed  to 
show  that  they  were  entitled,  as  against  the 
patents,  to  the  possession  of  any  pretended 
lode  claims,  on  the  grotmd  that  such  lode 
claims  were  excepted  from  the  patent  to 
Jones  and  Talbot  Brownfleld  v.  Bier,  supra. 
The  evidence  la  sufficient  to  sustain  the  ver- 
dict. 

Defendants  also  moved  for  a  new  trial  up- 
on the  ground  of  newly-discovered  evidence. 
After  the  trial  was  over,  one  of  the  defend- 
ants, Sloan,  discovered  that  on  June  13.  1876, 
John  Devlin  had  located  the  Radical  claim, 
upon  what  was  afterwards  the  Brown  Girt 
location.  This  location  notice  was  on  record, 
but  by  oversight,  perhaps  excusable,  under 
all  the  circumstances,  was  not  produced  at 
the  trial.  Appellants  now  argue  that  the  evi- 
dence of  the  said  certified  copy  of  the  Rad- 
ical Lode  location  will  prove  that  a  lead,  or 
lode  bearing  precious  metals,  was  known  to 
exist  on  the  ground  now  known  as  the 
"Brown  Girl  Load  Claim,"  over  three  years 
prior  to  the  application  of  Jones  and  Talbot 
for  the  patent  to  the  ground  now  known  as 
"Mineral  Entry  No.  491  and  Sj97."  But  the 
question  of  whether  or  not  Devlin  discovered 
a  vein  was  litigated,  and  it  was  found  he 
had  not,  and  no  vein  existed  In  his  discovery 
shaft  The  essence  of  the  suit  was  this  in- 
quiry, and  the  fact  being  found  that  there 
were  no  veins,  and  that  he  made  no  discov- 
ery, no  recorded  evidence  of  a  claim  of  dis- 
covery could  legally  avail  him;  or,  to  be 
plainer,  if  no  lead  existed,  no  claim  of  one 
could  overcome  the  fact  of  the  physical  ab- 
sence of  one.  It  would  be  a  dangerous  prece- 
dent to  hold  that  the  introduction  in  evidence 
of  a  notice  of  location  of  a  mining  claim 
would  alone  justify  a  reversal  of  a  verdict 
In  a  suit  where,  throughout  a  long  and  ex- 
pensive trial,  the  existence  of  any  known 
vein  had  been  the  Issue  on  trial  between 
placer  and  quartz  locations,  and  where  it 
had  been  decided  no  veins  existed  at  all  in 
defendants'  pretended  location  at  any  time  ' 
prior  to  the  placer  claimant's  several  appli- 
cations for  patent 

The  last  assignment  relied  on  is  that  the 
court  erred  in  sustaining  plalntlfTs  objection 
to  the  following  question:  "Did  you  ever 
know  of  any  placer  mining  being  done  on 
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the  grotmd  known  as  the  'Brown  Girl  Lode 
Claim'  prior  to  1889  r"  The  jury  having 
found  that  Devlin  never  had  had  a  valid  lo- 
cation, and  that  there  was  no  vein  in  the 
claim  of  Devlin,  the  question  Is  not  now  a 
material  one  for  our  consideration.  We 
think,  however,  that  the  placer  patents  which 
were  Issued  to  Jones  and  Talbot,  and  offered 
in  evidence,  conclusively  established,  as 
against  defendants,  the  fact  that  the  ground 
was  placer.  Nor  can  defendants  now  avoid 
the  effect  of  these  patents.  Dahl  y.  Bann- 
heUn,  132  U.  S.  260,  10  Sup.  Ct.  74. 

We  find  no  error  In  the  records.  The  order 
denying  a  motioi;  for  a  new  trial,  and  the 
Judgment,  are  affirmed. 

PBMBEBTON,  C.  J.,  and  DE  WITT,  J., 
concur. 


<11  Wash.  627) 

CHAPMAN  V.  ALLEN  ct  al. 
(Supreme  Court  of  Washington.    April  16^ 

1895.) 
Partition — Who  may  Maintain — Pi.eadiso. 
_  1.  Partition  can  be  maintained  by  a  tenant 
against  a  cotennnt  in  possession,  under  a  gener- 
al denial  of  ri?ht,  withoat  a  prior  action  at  law 
for  the  trial  of  title. 

2.  Under  Code  Proc.  |  578.  providing  that 
in  partition  "the  interest  of  all  persons  in  the 
property  shall  be  set  forth  in  the  complaint  spe- 
cifically and  particularly  as  far  as  Isnown  to  the 
plaintiff,"  a  complaint  is  insut&cient  in  which 
plaintiff  alleges  that  the  legal  title  to  the  whole 
of  the  land  is  in  the  defendant,  and  also  alleges 
that  he  and  plaintiff  are  joint  owners  in  fee,  these 
statements  being  contradictory. 

Appeal  from  superior  court,  Yakima  coun- 
ty;  James  Z.  Moore,  Judge. 

Action  by  William  H.  Chapman  against 
Henry  H.  Allen,  Cora  L.  Allen,  and  others 
for  the  partition  of  real  estate.  From  an 
order  sustaining  a  demurrer  to  complaint, 
plaintiff  appeals.    Affirmed. 

Reavis  &  Milroy,  for  appellant  H.  J. 
Snlvely  and  Fred  Miller,  for  respondents  ex- 
cept Guy  Allen. 

ANDERS,  J.  This  Is  an  action  for  parti- 
tion of  real  estate.  The  superior  court  sus- 
tained a  demurrer  to  the  complaint,  and 
the  only  question  presented  by  this  appeal 
is  whether  the  complaint  states  a  cause  of 
action.  It  alleges  that  the  plaintiff  and  de- 
fendant Henry  H.  Allen,  in  March,  1890, 
jointly  purchased  certain  premises  In  Yaki- 
ma county,  described  as  lot  numbered  19 
in  block  numbered  12  In  the  City  of  North 
Taklma,  according  to  the  recorded  plat 
thereof,  and  immediately  went  Into  posses- 
sion thereof,  and  so  remained  In  joint  pos- 
session until  December  5,  1892,  when  said 
defendant  excluded  plaintiff  from  said  prem- 
ises, and  has  since  retained  possession,  and 
appropriated  to  his  own  use  the  rents,  is- 
sues, and  profits  thereof;  that  alwut  No- 
veml)er  29,  1892,  the  said  defendant  Henry 
H.  Allen  procured' from  the  Northern  Pacific 


Railroad  Company  a  warranty  deed  to  said 
premises,  conveying  to  him  the  whole  of 
said  premises;  that  he  now  holds  the  legal 
title  to  said  premises,  one  undivided  one- 
half  for  himself  and  one  undivided  one-half 
In  trust  for  plaintiff,  and  that  plaintiff  and 
said  defendant  are  the  joint  owners  in  fee 
of  equal  portions  of  said  premises;  that  de- 
fendant Henry  H.  Allen  has  appropriated  to 
his  own  use  of  the  rents,  issues,  and  profits 
of  said  premises  more  than  $200,  and  has  re- 
fused and  still  refuses  to  account  to  plain- 
tiff for  the  same:  that  at  the  time  said 
premises  were  purchased  by  plaintiff  and  de- 
fendant, and  until  the  day  of  July, 

1893.  the  said  Henry  H.  Allen  was  a  mar- 
ried man,  and  Barbara  F.  Allen  was  his 

wife,  and  that  on  the  said  day  of 

July,  1893,  his  said  wife  died,  being  then  a 
resident  of  Yakima  county,  state  of  Wash- 
ington, leaving,  her  surviving,  children  of 
herself  and  said  defendant  Henry  H.  Alien, 
and  her  heirs  at  law,  the  defendants  Cora 
L.  Allen,  Dora  D.  Brooks,  and  Guy  Allen, 
and  that  said  Guy  Alien  Is  a  minor;  that  no 
administration  of  the  estate  of  said  Barbara 
F.  Allen  Is  now  pending,  and  no  letters  of 
administration  or  testamentary  have  been 
Issued  on  said  estate;  that  there  are  no 
liens  or  Incumbrances  on  the  said  premises 
appearing  of  record,  and  no  jiersons  other 
than  the  plaintiff  and  said  defendants  are 
interested  in  said  premises,  as  owners  or 
otherwise;  that  a  partition  of  that  proper- 
ty cannot  be  made  by  metes  and  bounds 
without  material  injury  to  the  rights  of 
plaintiff  and  defendants.  The  prayer  of 
the  complaint  is  for  a  judgment  for  a  sale 
of  said  premises,  and  a  division  of  the  pro- 
ceeds thereof  between  the  said  parties  ac- 
cording to  their  rights,  and  for  an  account- 
ing between  said  parties  for  the 'rents,  is- 
sues, and  profits  received  from  said  prem- 
ises by  either  of  them,  and  for  such  other 
and  further  relief  as  to  the  court  may  seem 
meet  and  proper,  and  for  general  relief. 
The  defendants  answered,  denying  each  and 
every  allegation  contained  in  the  complaint, 
but  objected  to  its  sufficiency  at  the  trial. 

The  learned'  counsel  for  the  plaintiff  insist 
that  there  is  but  one  question  in  the  case, 
viz.  whether  an  action  for  a  partition  of  real 
estate  can  be  maintained  by  a  tenant  in 
common  against  a  cotenant  in  possession, 
under  a  general  denial  of  right,  without 
a  prior  action  at  law  for  the  trial  of  title; 
and,  further,  that  it  was  determined  In  the 
affirmative  by  this  court  in  Hill  v.  Young, 
7  Wash.  33,  34  Pac.  144.  It  Is  true  that  we 
held  in  that  case  that  a  tenant  out  of  pos- 
session may  maintain  a  suit  for  partition 
against  a  cotenant  in  possiession  under  an 
adverse  claim  of  title;  and  we  have  no  dis- 
position to  recede  from  that  decision,  for 
we  think  it  is  abundantly  supported  by 
many  adjudications  of  the  highest  courts, 
in  several  states  having  statutes  substan- 
tially like  ours.    See  Weston  v.  Stoddard, 
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137  N.  Y.  119,  83  N.  E.  62,  and  cases  cited. 
Ajid,  If  there  were  no  other  question  for  our 
consideration  than  the  right  of  a  disseised 
cotenant  to  maintain  this  kind  of  an  ac- 
tion, we  would  have  no  hesitation  in  revers- 
ing the  judgment.  But,  conceding  that  the 
plaintiff  may  maintain  the  action  If  he  is 
a  tenant  in  common  with  the  defendants, 
although  excluded  from  possession  under  an 
adverse  claim  of  title,  still  the  question  Is, 
has  he  stated  a  cause  of  action?  Our  stat- 
ute provides  (Code  Proc.  $  578)  that  "the 
interest  of  all  persons  in  the  property  shall 
be  set  forth  in  the  complaint  specifically  and 
particularly  as  far  as  known  to  the  plain- 
tiff"; and  we  are  constrained  to  say  that, 
in  our  Judgment,  the  complaint  In  this  in- 
stance is  insufficient  In  this  respect.  As 
we  have  seen,  the  complaint  alleges  as  a 
fact  that  the  premises  sought  to  be  parti- 
tioned were  conveyed  to  Henry  H.  Allen^ 
and  that  he  holds  the  legal  title  to  the  whole 
thereof;  and,  if  that  be  true,  the  plaintiff 
has  no  title  to  the  premises,  and  it  cannot 
be  true,  as  alleged,  that  he  and  defendant 
are  now  Joint  owners  In  fee  of  equal  por- 
tions of  said  premises.  The  allegations  that 
the  legal  title  Is  in  the  plaintiff,  and  that  the 
plaintiff  and  said  defendant  are  joint  own- 
ers in  fee,  are  contradictory,  and  mutually 
destroy  each  other,  and  amount  to  noth- 
ing. 

But  It  may  be  suggested  that  the  aver- 
ment that  said  defendant  now  holds  the  le- 
gal title  to  one  undivided  one-half  of  said 
premises  In  trust  for  plaintiff  shows,  at 
least,  an  equitable  title  In  the  plaintiff, 
which  the  court  ought  to  recognize  and  en- 
force. The  allegation,  however,  that  he 
holds  tbe  premises  in  trust  for  plaintiff.  Is  a 
statement  of  a  mere  conclusion,  unwarrant- 
ed by  any  facts  set  forth.  It  is  true  that  it 
is  alleged  that  plaintiff  and  said  defendant 
Allen  purchased  the  premises  in  March, 
1800,  and  jointly  occupied  tbe  same  until 
December  5,  1892;  but,  if  the  plaintiff  were 
before  the  court  for  the  sole  purpose  of  hav- 
ing a  trust  declared  in  his  favor,  those  al- 
legations would  not  he  sufficient  to  entitle 
lilm  to  such  relief.  He  woul'd  have  to  go 
further,  and  show  that,  although  tbe  legal 
title  is  in  defendant,  he  himself  furnished 
part  of  the  consideration  paid  for  the  prem- 
ises, under  an  agreement  that  he  was  to  have 
an  interest  therein.  It  is  a  well-settled  rule 
that  where  one  person  procures  a  convey- 
ance to  himself  of  laud  for  which  another 
has  paid,  expecting  it  to  be  conveyed  to  him, 
a  trust  results  in  favor  of  the  latter  by 
Implication  of  law,  which  a  court  of  equity 
win  enforce  upon  proof  of  such  facts.  But 
here  the  plaintiff  does  not  allege  payment 
of  any  part  of  tbe  consideration,  nor  does 
be  even  ask  the  court  to  declare  Henry  H. 
Allen  his  trustee.  He  simply  says  Allen  has 
the  legal  title,  and  holds  an  undivided  one- 
half  of  the  premises  in  trust  for  him.  pre- 
sumably because,  as  he  says,  he  and  said 


defendant  purchased  and,  for  a  time,  joint- 
ly occupied,  tbe  same.  If  the  fact  is  that 
plaintiff  and  defendant  Allen  agreed  to  pur- 
chase this  land  together,  but  AUm  after- 
wards caused  tbe  land  to  be  conveyed  to- 
himself  alone,  and  plaintiff  paid  nothing,, 
and  Allen  paid  the  whole  purcnase  price, 
then  Allen  is  the  absolute  owner,  and  plaln- 
tur  has  no  Interest  therein,  either  legal  or 
equitable.  If,  on  the  other  hand,  the  plain- 
tiff actually  paid  a  part  of  tbe.  considera- 
tion, he  could,  by  proper  pleadings,  have 
asserted  his  equitable  rights  even  in  a  suit 
for  partition,  and  obtained  a  decree  compell- 
ing a  conveyance  according  to  bis  interest 
But  where  the  action,  as  in  this  case,  is 
for  the  sole  purpose  of  procuring  a  parti- 
tion, the  relief  will  not  be  granted  on  tb» 
mere  ground  that  the  plaintiff  is  entitled  to 
a  conveyance.  He  must  first  ask  and  obtain 
a  decree  establishing  bis  right  to  a  convey- 
ance.    Freem.  Coten.  (2d  Kd.)  {  513. 

For  the  reasons  above  indicated,  the  Judg- 
ment must  be  affirmed,  and  it  Is  so  ordered. 

HOYT,  C.  J.,  and  SCOTT  and  GORDON, 
JJ.,  concur. 

(U  Waah.  611)- 

FRANK  et  al.  t.  JENKINS  et  al. 

(Supreme  Court  of  Washington.    April  18, 

1895.) 

Sale  op  Land— Bosn  aoaimst  Libits — CoNsiDsm' 

ATION— ACOItUAL  OP  CaUBB  OP  AOTION 

— Plbadino— Replt. 

1.  A  complaint  which  states  that  at  the  time 
of  the  sale  of  land  a  judgment  and  decree  of 
foreclosure  for  a  mechanic's  lien  stood  against 
It,  on  which  an  appeal  had  been  taken,  and  that 
the  vendor  gave  a  bond  to  the  vendee  to  hold  him 
harmless  from  any  lien  afiralnst  the  property 
growing  out  of  said  judgment,  sets  forth  a  suffi- 
cient consideration  for  the  bond. 

2.  A  purchaser  of  property,  who  has  actual 
notice  of  a  decree  forTClosing  a  mechanic's  lien 
thereon,  talses  the  property  subject  to  the  Hen, 
though  no  notice  of  lis  pendens,  or  transcript,  is 
filed  with  the  auditor. 

8.  Where  one  selling  land  gives  the  purchas- 
er a  bond  conditioned  to  pay  a  judgment  against 
the  land,  in  case  it  is  not  reversed  on  appeal, 
and  to  hold  him  harmless  from  any  lien  arising 
therefrom,  the  purchaser  may  sue  on  the  bond, 
upon  a  sale  of  the  land  under  the  judgment, 
without  awaiting  actual  dispossession. 

4.  In  an  action  on  a  bond,  an  answer  which 
sets  up  affirmatively  that  there  was  no  consider- 
ation is  not  a  statement  of  new  matter  requiring 
a  reply,  under  Code.  {  215,  the  allegations  in  the 
complaint  being  sufficient  to  show  a  good  consid- 
eration. 

Appeal  from  superior  court,  Whatcom 
county;  John  U.  Winn,  Judge. 

Action  by  Charles  Frank  and  another 
against  Will  D.  Jeukina  and  another  to  re- 
cover on  a  bond.  From  a  Judgment  for  plain- 
tiffs, defendants  appeal.    Affirmed. 

Dorr,  Hadley  &  Hadley,  for  appellants.  & 
A.  CallvMt,  for  respondents. 

GORDON,  J.    This  action  was  brought  by 

respondents,  in  the  superior  court  for  What- 

i  com  county,  to  recover  on  a  bond  executed  bgr 
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the  appellants  to  respondents  for  the  sum  of 
$000.  The  complaint  alleges,  In  substance, 
tnat  on  tlie  13th  day  of  February,  1892,  ap- 
pellant "Will  D.  Jenkins  was  the  owner  of  a 
certain  lot  In  the  city  of  New  Whatcom,  and 
that  on  that  day  an  action  was  pending  In 
the  superior  court  for  said  county,  brought 
by  Whlttler,  Fuller  &  Co.  against  the  appel- 
lant Jenkins,  for  the  purpose  of  foreclosing 
a  mechanic's  Hen  against  the  lot  In  question; 
and  that  on  said  date  a  judgment  and  de- 
cree of  foreclosure  was  made  and  entered 
against  the  said  lot  and  the  building  situated 
thereon,  establishing  said  lien  in  the  sum  of 
?3!)3.15;  that  thereafter,  on  the  25th  of  Au- 
gust, 1892,  appellant  Jenkins,  for  the  con- 
sideration of  $6,500,  sold  and  conveyed  said 
lot  to  the  respondents  by  deed  of  general  war- 
ranty; that  at  the  time  of  said  sale  the  lien 
of  said  Judgment,  and  decree  of  foreclosure 
against  said  lot,  remiiined  wholly  unsatlsUed. 
and  the  cause  in  wliicb  they  were  rendered 
was  at  that  time  pending  upon  appeal  to  the 
supreme  court  of  the  state.  The  bond  upon 
which  this  suit  is  based  recites  that:  "Where- 
as, the  above-bounden  Will  D.  Jenkins  has 
sold  and  conveyed  to.  the  above  named  [re- 
spondents]: [here  follows  description  of  the 
property];  and  whereas,  there  is  now  pending 
a  suit  for  the  foreclosure  of  a  mechanic's  lien, 
in  which  action  Whittler,  Fuller  &  Co.,  a  cor- 
poration, is  plaintiff,  and  Will  D.  Jenkins 
is  defendant:  Now.  therefore,  if  the  above- 
bounden  Will  D.  Jenkins  shall  well  and  truly 
pay,  or  cause  to  be  paid,  any  Judgment  which 
may  be  rendered  against  the  said  [Jenkins] 
by  the  supreme  court  in  case  an  appeal  is  per- 
fected, or  the  judgment  now  pending  in  the 
superior  court  in  case  said  cause  is  not  re- 
versed, and  shall  hold  the  above  purchaser 
bafmless  from  any  Men  upon  the  said  premis- 
es growing  out  of  the  said  Hen  in  any  man- 
ner whatever,  then  the  obligation  to  be  void," 
etc.  The  complaint  further  alleges  that,  by 
reason  of  appellant's  failure  to  perfect  his  ap- 
peal from  the  said  decree  of  foreclosure,  his 
appeal  was  thereafter  dismissed,  and  the  judg- 
ment of  the  superior  court  attlrmed,  with 
costs;  that  thereafter,  pursuant  to  execution 
directing  the  sale  of  said  premises,  and  notice 
of  sale,  as  required  by  law,  the  sheriff  pro- 
ceeded to -satisfy  the  said  Judgment  and  de- 
cree by  -a  sale  of  said  premises  to  one  i).  £!. 
Tuck,  who  became  the  purchaser  thereof, 
paying  the  full  amount  of  such  Judgment  and 
costs,  and  that  thereupon  a  certificate  of  pur- 
chase issued  to  the  purchaser;  that  the  ap- 
pellants failed  and  neglected  to  pay  or  satisfy 
said  Judgment  and  decree,  or  to  hold  the 
respondents  harmless,  and,  though  requested 
so  to  do,  failed,  refused,  and  neglected  to  dis- 
cbarge  the  lien  of  said  Judgment  against  the 
said  premises.  Appellants  filed  a  general  de- 
murrer to  the  complaint,  which  was  over- 
ruled, and  an  exception  preserved.  In  their 
separate  aivswers  thereafter  filed,  they  admit 
tbe  execution  of  the  bond;  admit  that  the 
Judgment  remained  unpaid  and   unsatisfied 


at  tbe  times  mentioned  in  the  complai n't;  deny 
that  the  Judgment  was  ever  a  lien  upon  the 
real  estate  mentioned;  admit  that  execution 
was  issued  and  levied  upon  the  real  estate, 
and  tbe  same  sold  by  the  sheriff  to  said  Tuck; 
admit  that  appellant  Jenkins  had  not  per- 
formed the  conditions  prescribed  in  the  bond; 
bpt  deny  that  by  reason  of  his  failure  and 
neglect  any  breach  had  occun-ed  to  the  dam- 
age of  respondents;  and  deny  that  the  re- 
spondents have  been  deprived  of  the  title  of 
the  real  estate  by  reason  of  the  nonpayment 
of  the  Judgment,  or  that  they  have  been  dam- 
aged; and  allege,  afflrmaAlvel^,  "that  the 
same  [the  bond]  was  wholly  and  absolutely 
without  any  consideration  whatever  moving 
between  this  defendant  and  any  of  the  x>artles 
to  said  paper  writing;  that  no  benefits,  ad- 
^'antage3,  or  consideration  of  any  nature  what- 
soever accrued  to  any  of  the  parties  to  said 
writing,  and  the  same  was  wholly  without 
consideration."  There  was  a  verdict  for  re- 
spondents in  the  sum  of  $484.24,  and,  a  mo- 
tion for  a  new  trial  having  been  overruled, 
judgment  was  entered  upon  said  verdict,  from 
.  which  Judgment  this  appeal  is  prosecuted. 

The  appellants  contend  (1)  that  the  com- 
plaint does  not  state  facts  sufhclent  to  con- 
stitute a  cause  of  action;  (2)  that  the  alle- 
gation of  no  consideration  set  up  in  the  an- 
swer Is  an  allegation  of  new  matter  consti- 
tuting a  defense,  and  that  it  Is  admitted  by 
respondents'  failure  to  reply;  (3)  that  there  is 
a  fatal  variance  between  the  cause  of  action 
set  out  in  the  complaint  and  the  case  made 
by  tbe  evidence  on  trial;  (4)  that  the  cotirt 
erred  in  its  charge  to  the  jury,  and  In  refusing 
to  charge  as  requested  by  appellants;  and  <5> 
that  the  verdict  is  contrary  to  law  and  the 
evidence  In  the  case.  Appellants  insist  that 
the  complaint  does  not  aver  or  show  any 
consideration  for  the  bond  sued  on;  that  it 
does  not  appear  that  the  Judgment  of  Whit- 
tier,  Fuller  &  Co.  ever  became  a  lien  against 
the  land  purchased  by  respondents  from  ap- 
pellant Jenkins,  or  that  it  was  at  any  time  a 
legal  incumbrance  upon  it;  that  the  bond  sued 
upon  was  one  of  indemnity;  that  respondents 
had  not  suffered  any  loss  of  title  or  possession 
at  the  time  of  the  commencement  of  their  ac- 
tion. 

Considering  these  objections  in  the  order  in 
which  they  have  been  stated,  we  think  that 
the  complaint  sufficiently  sets  forth  a  consid- 
eration supporting  the  bond.  An  ample  consid- 
eration for  its  execution  Is  recited  in  the  bond, 
and  the  allegations  of  the  complaint,  taken  as 
a  whole,  are  sufficient  to  support  It.  To  protect 
the  respondents  (the  purchasers)  against  the 
lien  of  tbe  Judgment,  and  In  harmony  with  ap- 
pellants' covenants  of  warranty,  it  was  en- 
tirely competent  for  the  parties  to  enter  into 
this  bond. 

2.  The  second  objection,  viz.  that  the  Judg- 
ment Is  not  a  lien,  is  predicated  upon  the  as- 
sumption that  it  was  necessary  for  Whittler, 
Fuller  &  Co.  to  file  with  the  auditor  a  no- 
tice of  Us  pendens  to  carry  their  lien  forward 
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pending  proceedings  to  foreclose,  and  there- 
after to  cause  a  transcript  of  judgment  to  be 
filed  In  the  office  of  the  auditor  of  the  county, 
pursuant  to  the  provisions  of  the  statute, 
and  that  inasmuch  as  neither  of  these  steps 
was  taken  prior  to  the  sale  of  the  land  by 
appellant  to  respondents,  and  the  execution 
of  said  bond,  said  judgment  created  no  lien 
against  the  premises,  and,  as  the  respond^its 
•were  not  parties  to  the  judgment,  they  could 
suffer  nothing  by  reason  of  it;  that  they  could 
haye  no  Interest  in  the  judgment,  unless  it 
became  a  lien  upon  the  land  which  they  had 
bought.  We  do  not  thinic  the  objection  ten- 
able. Here  was  a  decree  which  subjected 
specific  real  estate  to  the  payment  of  a  sum 
certain.  The  existence  of  the  decree  was 
Icnown  to  the  respondents  (purchasers).  The 
object  of  requiring  a  transcript  of  judgment 
to  be  filed  with  the  auditor  is  to  afford  no- 
tice to  parties  thereafter  dealing  with  the 
real  estate  of  the  judgment  debtor,  and  we 
think  the  statute  authorizing  such  filing  is 
applicable  only  to  ordinary  judgments  for  the 
recovery  of  money  only,  and  not  to  judg- 
ments foreclosing  Hens  already  upon  the  prop- 
erty. The  statute  governing  mechanics'  liens 
provides  that  "the  liens  provided  for  in  this 
chapter  may  be  enforced  in  a  civil  actionr  in 
the  same  manner,  and  under  the  same  pro- 
ceedings, as  govern  in  the  foreclosure  of  a 
mortgage  on  real  estate."  Hill's  St  S  1077. 
Section  027  of  the  Code  of  Civil  Procedure, 
on  the  subject  of  mortgage  foreclosures,  pro- 
vides that,  -"in  rendering  judgment  of  fore- 
closure, the  court  shall  order  the  mortgaged 
promises,  or  so  much  thereof  as  may  be  nec- 
essary, to  be  sold  to  satisfy  the  mortgage  and 
costs  of  the  action";  section  028  authorizes 
the  entry  of  a  judgment  for  the  deficiency  re- 
maining unsatisfied  after  a  sale  of  the  mort- 
gaged premises;  and  section  629  provides 
that  such  deficiency  judgment  shall  be  "simi- 
lar in  all  respects  to  other  Judgments  for  the 
recovery  of  money,  and  may  be  made  a  lien 
upon  the  property  of  a  judgment  debtor,  as 
other  Judgments,  and  the  collection  thereof 
enforced  in  the  same  manner."  But,  aside 
from  this  view  of  the  effect  of  the  decree  as 
creating  a  lien  upon  the  premises  without  a 
transcript  being  filed  in  the  office  of  the  au- 
ditor, we  think  that  the  constructive  notice 
that  such  a  record  imports,  where  a  tran- 
script Is  so  filed,  does  not  forbid  the  exist- 
ence of  actual  notice,  and  that  the  statute 
which  authorizes  such  a  record  is  neither  re- 
strictive nor  exclusive. 

The  last  ground  of  objection  to  the  com. 
plaint  is  equally  untenable.  It  proceeds  up- 
<m  the  theory  that  respondents  could  not 
maintain  their  action  upon  the  bond  until 
they  were  actually  dispossessed,  and  that  no 
eviction  occurred  in  fact  prior  to  the  com- 
mencement of  this  action.  It  Is  sufficient 
answer  to  this  objection  tliat  the  statute  gov- 
erning sales  of  real  property  upon  execution 
entitles  the  purchaser  to  possession,  and  to 
the  rents  and  profits  arising  from  and  after 


the  date  of  sale.  2  HlU's  €ode,  S  519.  Hardy 
V.  Herrlott  (decided  March  22,  1895)  39  Pac. 
958.  Nor  do  we  think  that  respondents  were 
obliged  to  await  sale  or  eviction  before  ac- 
tion would  He  upon  the  bond.  Undoubtedly, 
the  rule  is  that  covenants  in  a  deed,  of  quiet 
possession  and  warranty  of  title,  are  not  bro- 
ken until  eviction;  but  here  the  bond  was  con- 
ditioned to  pay  the  Judgment  of  the  superior 
court  "in  case  said  cause  is  not  reversed," 
etc.  It  was  something  more  than  a  mere 
agreement  to  indemnify  and  save  harmless 
against  the  consequences  of  another's  default. 
2  Sedgw.  Dam.  (8th  Ed.)  ti  786-789,  incla- 
sive. 

W^e  do  not  think  that  the  allegation  of  "no 
consideration"  set  forth  in  the  answer 
amounts  to  a  statement  of  new  matter  re- 
quiring a  reply,  under  section  215,  2  Hill's 
Code.  The  averment  "that  the  [bond]  Was 
wholly  and  absolutely  .  without  any  consid- 
eration," etc.,  amounts  merely  to  a  denial. 
The  allegations  of  the  complaint  which  show 
the  circumstances  attending  its  execution  are 
sufficient  to  show  a  good  consideration,  and 
plaintiffs  were  not  called  upon  to  repeat  them 
in  the  form  of  a  reply.. 

3.  There  was  no  variance  between  the 
cause  of  action  set  out  in  the  complaint  and 
the  evidence  offered  in  suppon  of  it  upon  the 
trial.  We  think  the  theory  upon  which  re- 
spondents recovered  in  this  cause  was  very 
fully  and  fairly  set  forth  in  their  pleading.  To 
obviate  the  objection  which  is  here  made,  re- 
spondents would  have  been  required  to  set 
out  in  their  complaint  a  statement  of  the  evi- 
dence upon  which  they  expected  to  rely,— 
something  which  they  were  not  called  upon 
to  do. 

4.  As  we  have  seen,  the  judgment  and  de- 
cree created  a  Hen  and  incumbrance  utMn 
the  premises.  The  court,  in  effect,  so  in- 
structed the  Jury.  The  question  became  one 
of  law,  and  no  error  was  committed  in  so  in- 
structing. Nor  do  we  think  that  the  court 
erred  in  refusing  to  charge  the  jury  as  re- 
quested by  the  appeUants.  The  requests  for 
charges  were  predicated  upon  the  theory  that 
there  was  no  consideration  for  the  bond,  and 
that  the  Judgment  was  not  a  lien,  and  in- 
volve no  new  question  for  our  consideration. 
Wliat  has  already  been  said  in  this  opinion 
concerning  the  sufficiency  of  the  complaint 
disposes  of  this  assignment  We  do  not  think 
that  there  was  anything  in  the  pleadings  or 
evidence  which  would  have  warranted  the 
court  in  giving  instruction  No.  4  asked  by 
appellants,  and  Its  refusal  so  to  charge  con- 
stituted no  error. 

5.  We  have  given  the  record  careful  exam- 
ination, and  It  appears  to  us  that  the  verdict 
Is  not  only  justified  by  the  evidence,  but  that 
any  other  than  that  actually  reached  would 
have  been  unwarranted.  Perceiving  no  er- 
ror in  the  record,  the  judgment  appealed  from 
Is  affirmed. 

HOYT,  0.  J.,  and  ANDERS,  J.,  concar. 
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WOODING  T.  PUGET  SOUND  NAT.  BANK 

et  al. 
(Sapreme  Court  of  Washington.     April  1,  1895.) 

Cbimixai,  Law  —  Retcbs  of  Stolen  Propektt— 
Garnishment — Abandonment— Ef- 
fect OF  Repeal. 

1.  Where  a  sheriff  finds  on  the  person  of  a 
prisoner  a  package  of  money,  obtaiaed  Jpy  fraud 
from  a  bank,  and  the  priKoner's  mother  ToUmtari- 
ly  surrenders  other  packages  similarly  obtained, 
and  each  package  is  stamped  with  the  name  or 
the  bank  from  whom  it  was  received,  the  sheriff 
may,  with  tlie  consent  of  the  parties  from  whom 
he  took  it,  take  possession  of  the  money,  and 
restore  the  same  to  the  bank  claiming  it. 

2.  Money  taken  from  a  person  without  his 
consent  by  a  sheriff  acting  as  a  trespasser  in  so 
"loing.  and  delivered  by  him  to  a  third  person 
claiming  title  thereto,  is  not  subject  to  garnish- 
ment in  the  hands  of  the  sheriff,  or  the  parties  to 
whom  he  delivered  it,  as  the  property  of  the  pet^ 
son  from  whom  it  was  taken. 

3.  A  party  who,  for  over  two  years,  fails  to 
pi"osecute  proceedings  commenced  against  a  gar- 
nishee, thereby  loses  his  rights  under  the  writ  of 
garnishment,  regardless  of  the  fact  as  to  whether 
such  final  action  was  barred  by  the  statute  of 
limitations. 

4.  Service  of  writ  upon  garnishees  is  not  the 
commencement  of  the  action  against  them. 

5.  Where  a  garnishment  law  under  which 
proceedings  were  commenced  was  repealed,  with- 
out saving  clause,  before  garnishees  were  cited 
to  appear,  the  effect  of  such  repeal  is  to  uncondi- 
tionally quash  pending  proceedmgs. 

Appeal  from  superior  court.  King  county; 
.T.  W.  Langley,  Judge. 

Action  by  Charles  T.  Wooding,  doing  busi- 
ness under  tbe  firm  name  and  style  of  Wood- 
ing &  Co.  against  William  M.  White,  defend- 
ant, and  Puget  Sound  National  Bank  and 
the  First  National  Bank  of  Seattle,  gar- 
nishee defendants.  From  a  judgment  in 
favor  of  garnishee  defendants,  plaintiff  ap- 
peals.    AfSrmed. 

Smith  &  Littell  and  Blaine  &  De  Vrles, 
for  appellant.  Carr  &  Preston,  Struve,  Al- 
len, Hughes  &  McMlcken,  and  W.  R.  BeU, 
for  respondents. 

SCOTT,  J.  On  the  28th  day  of  May,  1889, 
appellant  brought  an  action  In  the  superior 
court  of  King  county  against  one  William 
M.  White,  to  recover  $2,214.50,  with  inter- 
est. A  writ  of  attachment  wa?  issued  in" 
said  cause,  and  on  said  day  served  on  the 
respondents,  the  sheriff  giving  to  each  of 
the  respondents  a  notice  In  writing  that  all 
debts,  credits,  moneys,  or  other  personal 
property  in  their  possession,  or  due  by  them 
or  either  of  them  to  said  William  M.  White, 
were  levied  upon,  and  requesting  each  of  the 
respondents  to  furnish  him  with  a  memor- 
andum thereof,  which  they  failed  to  do. 
On  the  10th  day  of  October,  1890,  ap- 
pellant obtained  Judgment  against  White 
in  said  action.  On  the  6th  day  .of  Janu- 
ary, 1891,  appellant  submitted  to  said  court 
an  affidavit  showing  the  foregoing  facts, 
and  that  tbe  respondents  had  up  to  said 
time  refused  to  furnish  any  written  mem- 
orandum, etc.;  and  prayed  an  order  from 
said   court    citing  each  of    said    respond- 


ents to  appear  and  answer  under  oath  re- 
specting such  debts,  credits,  or  other  per- 
sonal property,  owing  by  them  or  In  their 
possession,  belonging  to  said  White.  It  does 
not  appear  that  any  action  was  taken  there- 
on by  the  court,  and  it  is  conceded  that  the 
respondents  were  not  then  cited,  and  that 
nothing  further  was  done  in  the  premises 
until  the  29th  day  of  March.  1893,  when  an- 
other affidavit  to  the  same  effect  was  sub- 
mitted, and  an  order  was  Issued  thereon  cit- 
ing respondents  to  appear  in  'said  court  on 
the  Ist  day  of  May,  1893,  and  answer  un- 
der oath  respecting  such  debts  and  proper- 
ty. The  respondents  appeared  specially  in 
response  to  said  orders,  and,  although  said 
matter  was  several  times  continued  by  con- 
sent, their  rights  under  such  special  appear- 
ance were  at  all  times  reserved,  and  upon 
the  final  hearing  respondents  moved  to  dis- 
miss said  proceedings  in  garnishment,  on 
the  ground  that  any  rights  which  the  ap- 
pellant had  acquired  by  reason  of  the  service 
of  tbe  writs  of  garnishment  had  become 
barred  by  lapse  of  time  and  by  the  statute 
of  limitations.  The  motion  was  denied, 
and  certain  officers  of  the  respondent  banks 
were  examined,  and  substantially  the  fol- 
lowing circumstances  were  developed:  On 
the  25th  day  of  May,  1889,  said  White  sold 
to  the  Puget  Sound  National  Bank  of  Seat- 
tle two  drafts,  purporting  to  be  cashier's 
drafts,  one  for  the  sum  of  $5,500,  and  the 
other  for  $2,500;  and  also  at  said  time  sold 
to  the  bank  a  certificate  of  deposit  for  $1,- 
000;  and  the  amount  of  said  drafts  and  cer- 
tificate, less  a  small  percentage  for  ex- 
change, and  $380  which  he  left  with  instruc- 
tions to  pay  off  a  certain  obligation,  wa» 
paid  to  White  thereon.  Near  the  same  time, 
and  upon  the  same  day,  White  called  at 
the  First  National  Bank  of  Seattle,  where 
he  had  previously  transacted  some  business, 
and  then  had  a  balance  of  $258.05  to  his 
credit,  and  deposited  with  this  bank  a  check 
purporting  to  be  for  $2,500,  drawn  by  a 
bank  in  Montana,  and  another  check  for 
$100,  and  the  total  amount  was  placed  to 
his  credit;  whereupon  White  drew  a  check 
for  $2,400  upon  this  bank,  which  was  paid 
to  him  In  money.  He  also  negotiated  cer- 
tain other  checks,  amounting  to  nearly  $400, 
upon  this  bank,  which  were  thereafter  paid. 
The  $380  left  by  White  at  the  Puget  Sound 
National  Bank  was  paid  by  the  bank  as 
White  had  directed.  By  virtue  of  these 
proceedings.  White  obtained  from  the  Puget 
Sound  National  Bank  the  sum  of  $9,000,  less 
the  exchange  aforesaid,  and  from  the  First 
National  Bank  nearly  $2,800.  Subsequent 
investigations  developed  the  fact  that  the 
draft  purporting  to  be  for  $5,500,  negotiated 
with  the  Puget  Sound  National  Bank,  had 
been  originally  made  as  a  draft  for  $.'i.j, 
and  had  been  raised  to  $5,500;  and  tha 
draft  purporting  to  be  for  $2,500  had  been 
originally  made  for  $25,  and  raised  to  $2,- 
500;  and  the  draft  negotiated  with  the  First 
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National  Bank  purporting  to  be  for  $2,500 
had  also  orljrinally  been  drawn  for  $25,  and 
had  been  raised  to  $2,500.  The  Puget  Sound 
National  Bank  recovered  on  the  certificate 
of  deposit,  which  was  genuine,  $1,000,  so. 
that  the  amount  fraudulently  obtained  from 
this  bank  was  $8,000.  The  two  forged 
drafts  presented  to  the  Puget  Sound  Nation- 
al Bank  were  never  presented  for  payment, 
being  used  In  a  criminal  prosecution  against 
White,  which  resulted  In  his  conviction  for 
forgery,  and  nothing  was  realized  on  them. 
The  small  checks  drawn  by  White  upon  the 
First  National  Bank,  and  paid  by  it,  ex- 
ceeded in  amount  the  aggregate  to  his  cred- 
it and  all  collections  made  by  the  bank  up- 
on the  checks;  so  that  the  amount  of  money 
which  White  bad  fraudulently  obtained 
from  the  First  National  Bank  exceeded  the 
sum  of  $2,400.  The  forgeries  were  dlscor- 
ered  Within  a  few  Itours,  and  immediate  pur- 
suit of  White  was  made,  and  a  considerable 
sum  was  expended  by  the  banks  In  trying 
to  capture  him,  and  recover  possession  of 
the  money.  It  Is  claimed  tliat  the  money  so 
expended  could  be  charged  to  White,  and 
recovered  of  him,  the  expenditure  having 
been  induced  by  bis  fraudulent  acts  and 
representations. 

The  appellant  was  conducting  a  banking 
business  at  Aberdeen,  in  this  state,  and  his 
cause  of  action  against  White  was  to  re- 
cover for  money  which  had  been  obtained 
from  him  by  White  In  a  manner  very  simi- 
lar to  tliat  In  which  the  money  aforesaid 
was  obtained  from  the  respondents,  and  he 
had  published  a  notice  of  a  reward  for  his 
arrest  Within  a  short  time  after  said  trans- 
actions between  White  and  the  respond- 
ents, White  left  for  Snohomish,  and  was 
there  arrested  by  the  sheriff  of  Snohomish 
county,  who  had  seen  the  published  notice 
of  a  reward  for  his  capture,  and  who  sus- 
pected White  to  be  the  person  wanted.  Said 
sheriff  bad  no  warrant  for  White  at  the 
time,  and  did  not  obtain  any.  Meanwhile 
a  warrant  had  been  issued  to  the  sheriff  of 
King  county  for  White's  arrest  upon  the 
charge  of  forgery,  and  the  next  day  said 
sheriff  found  White  In  Seattle  In  the  charge 
of  the  sheriff  of  Snohomish  county.  In  pur- 
suance of  an  arrangement  entered  into  with 
said  sheriff  of  Snohomish  county,  the  sheriff 
of  King  county  there  took  White  into  cus- 
to<ly  under  the  warrant  aforesaid.  White 
had  with  him  a  package  containing  $2,000 
In  currency,  which  was  in  an  envelope  bear- 
ing the  stamp  of  the  Puget  Sound  National 
Bank.  Said  currency  was  in  packages  of 
$500,  each  package  being  fastened  with  a 
band  bearing  the  stamp  of  said  bank,  and 
White  admitted  that  this  was  part  of  the 
identical  money  he  had  obtained  from  that 
bank  the  day  previous.  This  money  was 
taken  by  the  sheriff,  and  turned  over  to  the 
cashier  of  said  bank  as  the  bank's  property. 
White  made  no  objection  thereto.  A  few 
dollars   in  silver  were    also   found    upon 


White's  person  at  this  time,  which  were 
placed  In  a  safe  at  the  sheriff's  office,  and 
afterwards  disbursed  as  White  directed. 
White's  mother  had  accompanied  him  from 
Seattle  to  Snohomish  after  he  Iiad  received 
the  money  at  the  respondent  banks,  and 
was  with  blm  at  the  time  of  bis  arrest  She 
was  also  arrested  by  the  sheriff  of  King- 
county  for  complicity  in  the  crime,  and  was 
accused  of  having  part  of  the  money,  and 
was  urged  to  surrender  it.  After  some  con- 
versation upon  this  subject,  she  told  the 
sheriff  tliat  if  he  would  permit  her  to  go  to 
a  room  by  herself  she  would  bring  him 
the  money.  Her  request  was  complied 
with,  and  in  a  short  time  she  returned,  and 
delivered  to  said  sheriff  $8,000  in  currency. 
All  of  the  bills  were  in  $500  packages,  with 
the  exception  of  a  thousand  dollar  bill,  and 
one  broken  package,  which  liad  no  band 
around  it  On  this  occasion  Mrs.  White  in- 
formed said  sheriff  that  at  the  time  White 
was  first  arrested  this  money  was  conceal- 
ed In  her  satchel,  between  the  lining  and  the 
outside;  that  the  officers  had  searched  the 
satchel,  but  had  failed  to  find  the  money; 
that  after  her  arrest,  and  when  she  had  been 
permitted  to  go  to  her  room  to  Ue  down, 
she  had  taken  the  money  from  the  satchel, 
and  sewed  it  Into  a  thick  skirt  which  she 
was  wearing.  The  bands  around  the  differ- 
ent packages  of  this  money  bore  the  stamps 
of  the  two  banlcs,  with  the  exception  of  the 
one  from  which  the  band  had  t>een  apparent- 
ly broken.  The  cashier  of  the  Puget  Sound 
National  Bank  identified  the  thousand  dol- 
lar bill  as  one  paid  by  said  bank  to  White 
at  the  time  he  obtained  the  money  afore- 
said. This  money  was  delivered  by  the 
sheriff  to  the  Puget  Sound  National  Bank, 
and  $2,400  of  It  was  turned  over  by  said 
bank  to  the  First  National  Bank,  being  the 
amount  White  had  received  from  the  lattw 
bank.  The  total  amounts  received  from 
White  were  less  than  the  claimed  indebted- 
ness of  Wtilte  to  the  banks.  A  Judgment 
was  rendered  in  favor  of  the  respondents 
upon  the  hearing,  and  this  appeal  was  tak- 
en therefrom. 

'  The  lower  court  found  that  the  respond- 
ents were  not  indebted  to  White,  and  had 
no  property  in  their  possession  belonging  to 
him.  The  proof  tended  strongly  to  show 
that  all  of  the  money  obtained  from  White 
and  his  mother  as  aforesaid,  with  possibly 
the  exception  of  a  few  dollars,  was  the 
identical  money  which  White  had  obtained 
from  the  respondents.  Appellant  insists 
that  even  if  this  were  so,  the  sheriff  had  no 
right  to  take  poeseesion  of  the  money  and 
restore  It  to  the  banks.  But  clearly  tliis 
might  have  been  done  with  the  consent  ot 
the  parties  from  whom  the  sheriff  obtained 
it  and  we  think  the  facts  would  warrant 
a  finding  that  the  sheriff  had  the  consent 
of  these  parties  In  restoring  the  money  as 
aforesaid.  White  admitted  that  the  money 
surrendered  by  him  personally  was  a  part 
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of  the  identical  money  be  had  gotten  from 
the  Puget  Sound  National  Bank,  and  it  was 
turned  over  to  the  officers  of  the  bank  In 
his  presence  without  any  objection.  The 
?8,000  obtained  from  Mrs.  White  was  vol- 
untarily surrendered  by  her.  She  appar- 
ently knew  from  whom  it  had  been  obtain- 
ed, and  how,  and  that  the  intention  was  to 
restore  it  to  its  rightful  owners.  Neither 
of  said  parties  has  at  any  time  since  then 
undertaken  to  recover  said  money  or  any 
part  of  it,  or  brought  any  action  for  the 
taJdng  against  any  of  the  parties  concern- 
ed; and  this  tends  strongly  to  support  the 
claim  that  the  money  was  restored  with 
their  consent  Aside  from  this,  however, 
and  conceding  tliat  the  money  was  taken 
from  them  without  their  consent  and  against 
their  will,  and  that  the  officer  acted  as  a 
trespasser  In  so  doing,  we  are  of  the  opin- 
ion that,  under  the  authorities,  it  was  not 
subject  to  garnishment  while  in  his  hands 
or  in  the  hands  of  the  parties  to  whom  it 
was  delivered.  The  garnishment  process 
only  reaches  debts  or  credits  owing  to  or 
held  for  the  defendant  in  the  principal  ac- 
tion by  the,  garnishee,  or  property  of  the 
defendant  held  by  the  gamishee  as  the  prop- 
erty of  the  defendant.  A  trespasser  in  pos- 
session of  another's  goods  cannot  be  char- 
ged as  gamishee  of  the  owner.  Despatch 
Line  of  Packets  v.  Bellamy  ManuTg  Ck>., 
37  Am.  Dec.  203;  Bank  v.  McLeod  (Iowa) 
19  N.  W.  329;  Richardson  v.  Anderson  (Tex. 
App.)  18  S.  W.  105.^ 

We  are  also  of  the  opinion  that  the  point 
first  raised  by  the  respondents  was  well 
grounded,  and  that  the  appellant  should 
have  been  held  to  have  lost  bis  rights  under 
the  writs  of  garnishment  by  a  failure  to 
prosecute.  Waiting  for  two  years  after  the 
service  liefore  citing  the  garnishees  to  ap- 
pear and  answer  should  be  held  equivalent 
to  an  abandonment  of  said  proceedings,  re- 
gardless of  the  fact  as  to  whether  such  final 
action  was  barred  by  the  statute  of  limita- 
tions. A  creditor  should  diligently  prose- 
cute his  proceedings  against  garnishees. 
The  service  of  the  writs  upon  the  gar- 
nishees was  not  the  commencement  of  an 
action  against  them.  No  issue  was  formed 
which  they  could  force  to  trial,  and  they 
were  not  put  in  a  position  where  they  could 
take  any  action  in  the  premises  to  have  the 
question  of  their  liability  put  at  rest.  Such 
action  rested  with  the  plaintUt  creditor,  the 
moving  party,  and  he  should  be  required  to 
prosecute  the  same  with  reasonable  dili- 
gence. 

A  further  point  has  beeli  urged  here  which 
was  not  raised  in  the  lower  court,  but  which 
is  claimed  to  be  yet  available,  as  going  to 
the  Jurisdiction  of  the  court  in  the  premises. 
The  attachment  garnishment  law,  under 
wliich  the  first  proceedings  were  bad,  was 
r^>ealed  before  the  respondents  were  cited 
to  appear  and  testify.  The  repealing  act  was 
.'.pproved  March  S,  1803,  and  it  contained  no 
v.40i'.no.4— 15 


saving  clause;  and  it  is  contended  that,  as 
such  appeal  was  absolute  and  unconditional, 
the  effect  was  to  quash  all  pending  pro- 
ceedings. This  point  also  seems  to  be  well 
taken.  Knd.  Interp.  St  §S  478-480. 
Affirmed. 

HOYT,'C.  J.,  and  GORDON,  J.,  concur. 

ANDERS,  J.  I  fully  concur  in  the  con- 
clusion arrived  at  in  .the  foreigoing  opinion, 
but  upon  the  point  as  to  whether  the  service 
of  writs  of  garnishment  is  or  is  not  the 
commencement  of  an  action  against  the  gar- 
nishees I  do  not  wlBb  to  be  understood  as 
expressing  an  opinion. 


(U  Wash.  660) 

ROBERTS  V.  WASHINGTON  NAT.  BANK. 

(Supreme  Conrt  of  Washington.    April  6,  1895.) 

E<joiTT— Kevirw  on  Appeal  —  Common  Aobxt— 
Validity  of  Thassactioss— Acts  of  Di- 

KECTOUS— FbaCD. 

1.  Under  the  act  of  1893,  in  an  equity  case, 
it  is  the  duty  of  the  appellate  court  to  determine 
the  facts  for  itself,  upon  the  proofs  contained 
in  the  record.  Webster  v.  Thorndyke,  89  Pac. 
tJ77,  overruled.  ,  ■ 

2.  Where  the  boards  of  directors  of  two  cor- 
porations had  a  mutual  understanding  authoriz- 
ing a  common  agent  to  transact  business  be- 
tween them,  followed  by  a  course  of  dealing  of 
which  each  of  the  boards  had  knowledge,  their 
action  is  voidable,  and  not  void;  and  such  trans- 
actions wili  be  valid,  although  no  formal  resolu- 
tion was  passed,  or  the  record  thereof  kept 

3.  The  cx)urt  will  not  be  warranted  in  find- 
ing fraud  from  the  fact,  alone,  that  circumstan- 
ces tending^  to  show  it  have  been  proven. 

Appeal  from  superior  court,  Spokane  coun- 
ty;  Norman  Buck,  Judge. 

Action  by  W.  B.  Rol>crt8,  receiver  of  the 
Washington  Savings  Bank  of  Spokane, 
against  the  Washington  National  Bank,  for 
the  recovery  of  certain  property,  or  the  value 
thereof.  From  a  deci-ee  in  plaintiff's  favor, 
defendant  appeals.     Reversed. 

Blake  &  Post,  for  appellant  Turner, 
Graves  &  McKinstry,  for  respondent. 


HOTT,  C.  J.  This  action  was  brought  by 
the  plaintiff,  W.  B.  Rotterts,  as  receiver 
of  the  Washington  Savings  Bank,  against 
the  Washington  National  Bank  of  Spokane 
Falls,  to  recover  certain  property,  or  the 
value  thereof,  which  it  was  claimed  had  been 
fraudulently  obtained  by  the  defendant  from 
the  Washington  Savings  Bank,  and  to  recov- 
er the  money  paid  by  the  savings  bank  for 
certain  notes  transferred  to  it  by  the  na- 
tional t>ank  In  fraud  of  Its  rights.  It  was 
alleged  that  the  transactions  which  led  to 
the  transfer  of  the  property  should  be  set 
aside,  and  held  for  naught  for  two  reasons: 
First,  because  there  was  actual  fraud  in- 
tended and  consummated  by  the  officers  of 
the  defendant;  and,  secondly,  legal  fraud, 
by  reason  of  the  relation  of  the  officers  of 
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the  two  corporations  through  which  the  busi- 
ness was  transacted.  The  business  was 
done  through  one  F.  E.  Ooodall,  who  as- 
sumed to  act  for  each  of  the  corporations, 
and  It  was  claimed  that  it  was  beyond  his 
power,  as  such  common  agent,  to  do  the 
business  which  culminated  In  the  transfer  of 
the  property.  Elaborate  briefs  have  been 
filed  upon  the  question  of  the  powers  and 
duties  of  agents,  and  of  the  want  of  power 
in  an  agent  to  act  as  such  In  behalf  of  two 
principals  In  relation  to  adverse  transactions 
between  them.  These  and  kindred  ques- 
tions have  been  ably  discussed  in  the  briefs 
of  counsel  and  in  oral  argument,  but  In  our 
opinion  the  rights  of  the  parties  depend  lit- 
tle, if  at  all,  upon  such  questions.  An  in- 
spection of  the  briefs  of  counsel  will  show 
that,  notwithstanding  the  elaborate  presen- 
tation of  these  and  other  questions  of  law, 
the  propositions  upon  which  the  appellant 
and  respondent  radically  differed  were  as  to 
the  facts  established  by  the  proofs.  The  au- 
thority of  few,  if  any,  of  the  cases  cited  up- 
on either  side  is  disputed  by  the  other;  and 
it  is  apparent  that  the  application  6f  the 
principles  established  by  such  cases  would 
have  led  to  little  dispute  if  the  discussion  on 
either  side  had  related  to  facts  as  to  which 
the  parties  agreed.  The  trial  court  made 
findings  of  fact  in  Substantial  compliance 
with  the  claims  of  the  plaintiff,  as  set  out  in 
the  complaint;  and,  if  these  findings  were 
warranted  by  the  proofs,  there  would  be  lit- 
tle reason  for  questioning  the  correctness  of 
its  legal  conclusions.  The  defendant  except- 
ed to  all  of  these  findings  of  fact,  and  re- 
quested the  court  to  find  substautially  differ- 
ent upon  nearly  all  the  propositions  involved; 
and  if  such  exceptions  had  been  sustained, 
and  the  facts  found  as  requested,  there  could 
te  little  doubt  but  that  the  legal  conclusions 
■ja  be  drawn  therefrom  would  have  resulted 
In  a  decree  for  the  defendant.  It  follows 
that  the  substantial  question  which  we  are 
called  upon  to  decide  is  as  to  whether  the 
proofs  in  the  record  sustain  the  findings  of 
the  court,  as  made,  or  would  better  sustain 
those  requested  on  "the  part  of  the  defend- 
ant. If  the  former,  the  decree  is  substan- 
tially right,  and  should  be  afilrmed;  if  the 
latter,  it  is  wrong,  and  should  be  reversed, 
and  the  action  dismissed. 

Under  the  act  of  1893,  findings  of  fact  in 
an  Equity  case  and  in  one  at  law  are  placed 
upon  substantially  the  same  basis;  but 
thereunder  it  is  made  the  duty  of  the  appel- 
late court,  when  exceptions  are  properly  tak- 
en to  such  findings,  to  escamine  the  proofs  con- 
tained in  the  record  de  novo.  This  requirement, 
construed  in  the  light  of  the  practice  of 
courts  of  equity  In  the  determination  of 
facts  upon  appeal  by  a  trial  de  novo  upon 
the  record,  compels  us  to  hold  that,  at  least 
in  an  equity  case,  the  findings  of  fact  do  not 
stand  upon  the  same  footing  as  the  verdict 
of  a  jury.  On  the  contrary,  the  statute  can 
only  be  given  force  by  holding  that  it.  is  the 


duty  of  the  appellate  court  to  determine  the 
facts  for  Itself,  upon  the  proofs  contained  in 
the  record.  It  does  not  follow  that  the  find- 
ing of  the  lower  court  will  have  no  weight  In 
such  determination,  but  it  does  follow  that  it 
cannot  have  any  such  weight  ojb  does  the 
verdict  of  a  Jury  in  a  law  case.  If  it  did. 
it  would  only  be  necessary  for  the  appellati; 
court  to  ascertain  that  there  was  evidence 
introduced  upon  which  the  fact  could  b<.* 
found,  In  order  tliat  the  ilndlng  should  bi; 
affirmed.  And  it  Is  clear  that  such  an  Inves 
tigatlon  would  not  be  an  examination  of  th<^ 
proofs  de  novo  in  the  appellate  court,  as  r«' 
quired  by  the  express  terms  of  the  statute. 
What  we  have  said  as  to  the  effect  of  thi; 
findings  of  fact  under  the  appeal  act  of  189.'s 
is,  to  some  extent,  inconsistent  with  what 
was  said  by  us  in  the  case  of  Webster  -s 
Thomdyke  (decided  Match  9,  1805)  39  Pao. 
677,  and  to  that  extent  that  case  is  over- 
ruled. The  question,  though  Involved  in 
that  case,  was  not  necessary  to  Its  detenni 
nation,  for  the  reason  that  the  findings  of 
fact  were  warranted  by  the  proofs.  -It  af- 
firmatively appeared  from  the  proofs  thai 
the  findings  were  right;  hence  it  was  unnec- 
essary to  the  decision  to  say  anything  as  to 
their  effect,  and  what  was  said  was  by  way 
of  argument,  and  for  that  reason  not  as  ful- 
ly considered  as  It  otherwise  would  have 
been.  A  more  thorough  examination  of  the 
question  has  satisfied  us  that  this  holding 
did  violence  to  some  of  the  provisions  of  the 
statute,  and  we  now  feel  compelled  to  con- 
strue it  differently.  The  rule  before  an- 
nounced was  the  more  convenient  one,  and 
we  had  hoped  to  be  able  to  sustain  it,  but 
find  ourselves  Unable  to  do  so.  In  the  case 
at  bar,  all  of  the  findings  of  fact  were  ex- 
cepted to,  and  the  record  contains  all  of  the 
proofs  offered  upon  the  trial  in  the  court  be- 
low. Hence  it  becomes  the  duty  of  this 
court  to  find  substantially,  as  a  new  ques- 
tion, the  facts  within  the  pleadings  estab- 
lished by  such  proofs,  and  determine  the 
rights  of  the  parties  upon  the  facts  so  found, 
even  although  the  trial  court,  upon  such 
proofs,  had  found  them  differently.*  In  de- 
termining the  facts  established  by  the 
proofs,  the  findings  of  the  trial  court  should 
receive  consideration,  but  caimot  be  allowed 
to  control  when.  In  the  opinion  of  this  court 
they  are  contradicted  by  a  clear  preponder- 
ance of  the  evidence. 

Before  proceeding  to  a  discussion  of  the 
disputed  facts,  it  will  be  proper  to  say  that 
the  undisputed  proofs  show  that  the  Washing- 
ton Sayings  Bank  was  in  existence  and  doing 
business  for  some  time  prior  to  the  organiza- 
tion of  the  Washington  National  Bank;  that 
the  scheme  for  the  organization  of  said  na- 
tional bank  originated  with  the  stockholders 
and  officers  of  the  savings  bank;  that  the 
stock  of  the  national  bank,  when  organized, 
was  owned  by  substantially  the  same  persons 
as  the  stock  of  the  savings  bank;  that  the 
board  of  directoxB  of  the  national  hank  and 
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the  board  of  trustees  of  the  savings  bank 
were  In  the  main,  but  not  entirely,  identical; 
that,  at  the  time  the  organization  of  the  na- 
tional banl£  was  determined  upon,  it  was  also 
determined  to  import  one  F.  £.  Goodall  from 
the  East,  to  act  as  cashier  of  the  national 
bank,  and  in  a  similar  capacity,  but  under 
the  name  of  "treasurer,"  for  the  savings  bank; 
that  the  two  banks  were  to  occupy  the  same 
banking  of&ce.— the  business  of  the  national 
bank  to  be  conducted  on  one  side,  and  that 
of  the  savings  bank  on  the  other;  and  that 
it  was  while  the  two  banks  were  so  occupy- 
ing this  common  banking  office,  and  the  busi- 
ness of  each  being  managed  mainly  by  said 
F.  E.  Goodall,  that  the  transactions  In  ques- 
tion were  had.  This  statement  Is  necessary, 
that  we  may  properly  examine  one  of  the 
claims  of  the  defendant,  by  which  it  sought 
to  meet  the  case  made  by  the  plaintiff.  Its 
contention  was  and  is  that  at  the  time  of  the 
organization  of  the  national  bank  there  was 
an  agreement,  or  such  a  mutual  understand- 
•  ing  among  the  directors  of  the  two  corpora- 
tions as  amounted  to  an  agreement,  that  they 
should  not  only  occupy  a  common  banking 
room,  but  should  also  do  business  together, 
through  the  agency  of  said  F.  E.  Goodall,  Ih 
the  manner  in  which  the  business  which  It 
is  sought  to  invalidate  was  afterwards  actu- 
ally transacted.  It  Is  not  seriously  contend- 
ed on  the  part  of  the  respondent  but  that  this 
proposition,  if  supported  by  the  proofs,  would 
ftdly  meet  his  contention  that  the  transac- 
tions were  invalid.  There  Is  some  little  con- 
tention that  such  an  arrangement  could  not 
be  made  between  the  corporations  by  their  re- 
spective boards  of  trustees,  for  the  reason 
that  the  same  persons  constituted  the  boards 
of  each  of  the  banks.  But  this  contention 
has  not  been  strongly  urged,  and,  if  it  had 
been,  we  do  not  think  it  entitled  to  much  con- 
sideration, for  the  reasons  (1)  that  the  boards 
were  not  Identical;  and  (2)  if  they  were,  such 
fact  would,  at  most,  make  the  transactions 
voidable  only,  and  hence  capable  of  ratifica- 
tion, which  must  be  presumed  from  the  cir- 
cumstances disclosed  by  the  evidence.  That 
it  would  be  competent  to  prove  such  facts 
in  aid  of  an  allegation  of  actual  fraud  in 
reference  to  any  transaction  between  the  two 
corporations  of  which  they  were  the  common 
officers  is  undoubtedly  true,  but  the  transac- 
tion of  business  between  them  would  not,  by 
reason  of  such  fact,  be  conclusively  fraudu- 
lent 

It  is  contended,  however,  on  the  part  of  the 
respondent,  that  tlie  only  evidence  of  authori- 
ty to  make  such  an  agreement  would  be  by 
flome  resolution  of  the  proper  board,  and  that 
such  action  could  only  be  shown  by  the  record 
4>f  its  proceedings.  There  Is  some  force  in 
tills  claim,  but  we  are  not  prepared  to  indorse 
that  doctrine,  to  the  extent  thai  would  be 
necessary  to  sustain  the  contention  of  "the  re- 
spondent. A  corporation  cannot  escape  re- 
sponsibility for  an  act  which  its  board  of  di- 
rectors has  expressly  authorized,  or  which  its 


manager  has  done  or  authorized  under  such 
circumstances  as  would  warrant  the  heUet 
by  one  transacting  business  with  the  corpora- 
tion that  it  had  been  duly  authorized,  and 
thereafter  escape  liability  on  account  of  the 
act  anthorized  or  done  by  reason  of  the  fact 
that  its  record  falls  to  disclose  any  authority 
therefor.  If  the  boards  of  directors  of  the 
two  banks  had  in  fact  each  of  them  passed 
formal  resolutions,  and  made  them  of  record 
In  the  minutes  of  their  proceedings,  authoriz- 
ing business  to  be  transacted  between  them 
by  the  common  agent,  F.  E.  Goodall,  such 
transactions  through  him,  in  pursuance  of 
such  authority,  would,  in  our  opinion,  bavo 
bound  each  of  the  corporations  for  which  ha 
assumed  to  act.  The  genei-al  rule,  to  the  ef- 
fect that  such  transactions  by  him  would  be 
unauthorized,  would  be  nullified  by  the  ex- 
press authority  thus  conferred;  and  in  oxat 
opinion.  If  the  passing  of  such  resolutions  by 
the  i-espective  boards  could  authorize  him  so 
to  act,  an  understanding  to  that '  effect,  fol- 
lowed by  a  course  of  dealing  of  which  each  of 
the  boards  had  knowledge,  would  have  the 
same  effect 

If  these  conclusions  are  correct,  there  Is 
but  a  single  question  of  fact  which  It  is  nec- 
essary for.  us  to  decide,  upon  the  proofs  con- 
tained in  the  record;  and  that  is  as  to  wheth- 
er or  not  It  is  thereby  shown  that  there  was 
an  understanding  among  the  members  of  the 
boards  of  directors  of  the  banks  that  said  F. 
E.  Goodall  should  transact  business  between 
them  as  the  agent  of  each,  or  the  cotnmon 
agent  of  both.  And,  if  it  was,  was  such  un- 
derstanding carried  into  effect  by  a  course  of 
dealing  between  the  two  banks  in  pursuance 
thereof,  to  the  knowledge  of  the  members  of 
the  boards  of  directors?  If  the  understand- 
ing and  course  of  dealing  so  existed,  the  claim 
of  the  respondent  that  these  transactions  were 
Illegal  cannot  be  sustained.  The  proof  In  ref- 
erence to  the  understanding  is  not  as  full  and 
complete  as  It  might  be,  but  substantially  all 
the  evidence  upon  that  question  went  to  sus- 
tain the  contention  of  the  defendant  Two 
or  three  witnesses  gave  evidence  which  tend- 
ed directly  to  prove  that  there  was  such  an 
understanding  between  the  oanks,  and  sev- 
eral others  testified  to  facts  which  Indirectly 
tended  to«bow  the  same  fact  The  talk  that 
wa^  had  at  the  time  the  organization  of  the 
national  bank  was  determined  upon,  the  Im- 
portation of  a  man  from  abroad  to  act  as  the 
common  agent,  what  was  said  tai  reference  to 
the  character  of  paper  which  could  be  han- 
dled by  one  bank  that  could  not  be  handled 
by  the  other,  all  tended  to  support  the  direct 
testimony  that  there  was  an  agreement  or  un- 
derstanding that  they  should  do  business  to- 
gether in  substantially  the  same  way  that  the 
business  in  question  was  done.  We  think 
that  the  existence  of  such  an  understanding 
or  agreement  was  abundantly  established  by 
the  proofs.  It  also  abundantly  appears  there- 
from that  the  transactions  between  the  banks, 
almost  from  the  day  of  the  organization  of 
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the  national  one,  was  such  as  wonlcl  have  been 
Justified  only  by  such  an  understanding  or 
agreement  That  such  was  the  course  of 
dealing  is  not  very  strongly  disputed  by  the 
respondent,  but  it  Is  claimed  by  him  that  the 
boards  of  directors  of  each  of  the  banks  were 
not  shown  to  have  had  any  knowledge  of  this 
course  of  dealing.  It  appeared  from  the  prac- 
tically undisputed  proofs  that  this  course  of 
dealing  had  been  continued  for  two  years; 
that  Its  existence  during  all  of  this  time  would 
have  been  shown  by  an  examination  of  the 
books  of  either  of  the  banks,  and  especially 
by  an  examination  of  those  or  the  savings 
bank.  This  being  so,  we  think  It  must  be 
presumed  that  the  board  of  directors  had 
knowledge  thereof.  That  even  a  superficial 
examination  of  the  books  of  the  savings  bank 
would  have  shown  these  transactions  is  evi- 
dent from  the  proofs,  and  that  it  was  the 
duty  of  the  board  of  directors  to  make  at  least 
a  superficial  examination  many  times  during 
this  period  of  two  years  Is  a  fact  of  which 
the  court  will  take  Judicial  notice;  and,  If 
they  did  not  make  It,  they,  or  those  whom 
they  represent,  must  stand  the  consequences, 
and  not  those  with  whom  the  corporation  may 
have  had  dealings.  Besides,  there  Is  some 
proof  tending  directly  to  show  knowledge  on 
the  part  of  at  least  a  portion  of  the  board 
of  directors  of  the  savings  bank  of  the  exist- 
ence of  this  course  of  dealing  between  the 
two  banks.  This  testimony  tended  to  show 
that  all  who  were  actively  participating  In 
the  business  of  the  savings  bank  had  such 
knowledge.  If  the  other  members  saw  fit  to 
intrust  the  management  to  these  active  mem- 
bers, they  and  the  stockholders  must  abide 
the  results  of  their  management 

In  our  opinion,  the  course  of  dealing  be- 
tween the  two  banks,  duly  authorized  by  each 
of  them,  was  such  that  the  transactions  in 
question  did  not  amount  to  legal  fraud.  Was 
there  proof  of  actual  fraud?  We  have  care- 
fully .  examined  the  entire  record,  and  have 
been  unable  to  find  anything  that  even  re- 
motely tends  to  prove  actual  fraud  in  any  of 
the  transactions  prior  to  those  of  June  5, 
1893.  As  to  the  transactions  on  that  day, 
there  are  some  circumstances  shown  by  the 
proofs  which  have  some  tendency  to  show 
that  there  was  an  Intent  on  the  part  of  the 
national  bank,  by  its  agent,  to  overreach  the 
savings  bank.  But  these  circumstances  were 
not  sufficient  to  warrant  a  finding  of  actual 
fraud;  for,  while  it  is  true  that  such  fraud 
may  be  shown  by  circumstances,  yet  the 
court  win  not  be  warranted  in  finding  fraud 
from  the  fact  alone  that  circmnstanc'es  tend- 
ing to  show  It  have  been  proven.  Fraud  will 
not  be  presumed,  and  must  be  eKtablisbed  by 
proof,  either  direct  or  circumstantial.  If  by 
the  latter,  the  circumstances  relied  upon  must 
be  such  as  to  be  reasonably  consistent  only 
with  the  intent  to  defraud,  and  to  be  In  some 
degree  inconsistent  with  an  honest  intent 

The  transaction  upon  which  the  larger  part 
of  the  claim  of  the  respondent  was  founded 


grew  otit  of  business  With  a  partnership 
known  as  the  Custer  Mining  Company.  What 
we  have  said  is  perhUps  enough  to  show  that 
these  transactions  could  not  be  avoided  by 
the  respondent,  but  it  is  claimed  on  the  part 
of  the  defendant  that  there  was  another  rea- 
son why  these  transactions  should  be  held 
binding  upon  both  the  banks.  It  was  that, 
at  the  time  the  agreement  to  extend  credit  to 
the  partnership  was  made,  it  was  so  made  as 
well  in  behalf  of  the  savings  bank  as  in  that 
of  the  national  bank;  that  the  arrangement 
was  consented  to  by  both  banks,  and  was  to 
the  elTect  that  the  paper  of  the  partnership 
should  be  carried  by  each  of  them  in  substan- 
tially equal  proportions;  that  the  taking  of 
the  paper  by  the  national  bank  was  simply  a 
matter  of  convenience,  and,  to  the  extent  of 
half  of  it,  the  national  bank,  in  so  taking, 
acted  as  the  agent  of  the  savings  bank.  Up- 
on these  questions  the  proofs  are  also  some- 
what unsatisfactory,  but  In  view  of  the  fact 
that  there  was  some  positive  testimony  to 
that  effect,  and  other  circumstances  tending 
to  establish  its  reasonableness,  while  there 
was  not  a  particle,  either  direct  or  indirect, 
to  the  contrary,  we  think  the  fact  should  be 
held  to  have  been  established  by  the  proofs, 
and  that  for  that  reason,  as  well  as  the  one 
already  stated,  the  savings  bank  could  not 
recover  on  account  of  the  Custer  Mining  Com- 
pany notes  which  were  transfen-ed  to  it  by 
said  national  bank. 

It  is  further  suggested  by  the  respondent 
that  the  transactions  of  June  6th  were  illegal 
for  the  reason  that  at  that  time  the  savings 
bank  was  Insolvent.  The  proofs  upon  the 
question  of  Insolvency  were  such  as  to  show 
that,  in  the  light  of  the  events  that  after- 
wards developed,  the  bank  was  insolvent,  but 
they  failed  to  show  that  under  ordinary  cir- 
cumstances the  assets  would  not  have  exceed- 
ed the  liabilities.  For  some  purposes  the 
bank  was  undoubtedly  Insolvent  but  wheth- 
er it  was  so  for  the  puriKwe  of  construing 
transactions  between  it  and  its  creditors  may 
be  open  to  question.  But  it  is  not  necessary 
that  we  should  decide  as  to  such  InsolTency, 
for  the  reason  that  in  our  opinion  the  trans- 
actions of  that  day  between  the  two  banks 
were  supported  by  such  consideration  moving 
from  tlie  national  bank  as  to  make  them  valid, 
even  although  the  savings  bank  was  insol- 
vent. The  savings  bank  was  in  need  of 
ready  mopey  on  that  day,  and,  to  secure  it, 
transferred  part  of  its  property  to  the  nation- 
al bnnk. 

Some  other  reasons  have  been  assigned  and 
argued  by  the  appellant  why  the  decree  of 
the  lower  court  should  be  reversed,  but  what 
we  have  said  substantially  determines  the 
rights  of  the  turtles,  and  we  shall  leave  the 
others  without  further  consideration.  The 
decree  will  be  reversed,  and  the  cause  re- 
manded, with  Instructions  to  dismiss  the  ac- 
tion. 

ANDERS  and  GORDON,  JJ.,  concor. 
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BEZiUNGBR  t.  THOMPSON  et  «l. 

(Suprana  Court  of  Oregon-    Dec-  17,  1894.) 

Action  oh  Advinistrator's  Bomii. 

In  an  action  on  an  administrator's  bond, 

thr  Talidity  of  the  bond  and  the  liability  of  the 

defendants  alone  are  triable,  and  the  rights  of 

the  defendanta  among  themselvea  cannot  be  d*- 

teracined. 

On'  motion  to  recall  mandate.     Denied. 
For  former  opinion,  see  37  Pac.  714. 

BBAN,  O.  J.  The  motion  of  defendants 
Dekum  and  Thompson  for  an  order  recalling 
tbe  mandate  in  this  case,  with  a  view  to  the 
determination  of  the  rights  of  the  defend- 
ants among  themselves,  must  be  denied. 
This  is  an  action  at  law  against  the  de- 
fendants, as  sureties  on  the  official  bonds 
of  Ingalls  as  executor;  and  the  only  ques- 
tion made  by  the  pleadings,  considered  by 
the  court,  or  properly  triable  in  the  action. 
Is  the  validity  of  the  bonds  sued  on,  and  the 
HablUty  of  the  defendants  to  the  plaintiff. 
Tbe  rights  and  dnties  of  the  defendants  as 
among  themselves,  or  the  amount  eadi 
should  contribnte  towards  tb»  payment  of 
plaintllf's  Judgment,  depend  npon  the  appli- 
cation of  equitable  principles  to  a  state  of 
facts  not  disclosed,  but  only  hinted  at  by 
the  record.  In  order  to  prevent  further  pos- 
sible litigation,  it  would  be,  gratifying  to  the 
court  to  be  able  to  enlarge  the  scope  of  its 
decision,  so  as  to  embrace  the  respective 
rights  and  liabilities  of  the  defendants  as 
between  themselves;  but  it  is  very  doubt- 
ful whether  this  could  be  done,  even  If  the 
Issues  had  been  framed  for  that  purpose. 
Such  a  question  is  wholly  foreign  to  the 
object  of  the  action,  and  entirely  unneces- 
sary to  its  determination;  and  within  Hov- 
enden  v.  Knott,  12  Or.  267,  7  Pac.  30,  It 
would  seem,  could  not  be  considered.  But, 
however  this  may  be,  no'  such  issue  was 
tendered  or  made,  and  there  are  no  findings 
of  fact  npon  which  a  decision  cotdd  be  based. 
Nor  do  we  think  the  Judgment,  as  entered. 
In  any  way  determines  this  question,  or 
will  affect  the  right  of  contribution  between 
tbe  defendants,  in  a  proper  proceeding  for 
that  purpose.  It  is  a  Judgment  in  favor  of 
the  plaintiff  against  the  defendants  Jointly 
and  severally,  and  fixes  their  liabilities  as 
to  the  plaintiff,  but  not  among  themselves. 
Motion  overruled. 

WELCH  v.  CITY  OF  ASTORIA.  ASTORIA 
LAND  &  TRUST  CO.  v.  SAME.  HAMIL- 
TON REAL-ESTATE  CO.  v.  SAME.  WAR- 
REN et  al.  V.  SAME.  WINGATE  t.  SAME. 
KINNEY  V.  SAME.  LEINENWBBER  v. 
SAME. 

(Stipreme  Court  of  Oregon.    July  5,  1894.) 

Appeal  from  drcnit  court,  Clatsop  county; 
T.  A.  McBride.  Judge. 

Bills  l^  D.  H.  Welch,  the  Astoria  Land  & 
Trust   Company,    Hamilton    Real-Estate   Com- 

ny,  H.  S.  &  W.  E.  Warren,  George  Wingate, 
K.  Kinney,  and  Mary  Leinenweber  against 


E.' 


the  dty  of  Astoria  to  restrain  tbe  collection  of 
taxes.  Bills  dismissed.  Plalntifb  appeal.  Af- 
firmed, on  the  aathority  of  Wddi  v.  dtr  of  As- 
toria (Or.)  87  Pac.  66. 

George  Noland,  for  appellants.     F.  D.  Win* 
ston,  for  respondent 


STATE  V.  WOOD. 
(Supreme  (iourt  of  Oregon.    Jan.  10,  1895.) 
ATO)eal  from  circuit  court,  Multnomah  county. 
H.   C.    Wood   appeals   from    conviction.    Af- 
firmed. 

Edw.  MendenhaH,  for  appellaaL  John  H. 
Hale,  for  the  State. 

PER  CURIAM.  As  there  is  no  one  present 
to  represent  the  appellant,  and  no  brief  on  file, 
the  judgment  of  the  conrt  below  is  ^fflrmiyi. 


8TATB  T.  VANN. 
(Supreme  Conrt  of  Oregon.    Jan.  10,  1896.) 
Appeal  from  circuit  court,  Multnomah  county. 
Tomosio  'Vann  appeals  from  conviction.    Dis- 
missed. 

Edw,    Mendenhall,   f6r  appelUnt.     John   H. 
Hall,  for  the  State. 

PER   CURIAM.     Tt  now   appearing  to  the 
conrt  that  the  defendant  is  dead,  this  case  is 


STATE  V.  WHITBL 

(Supreme  Court  of  Oregon.    Jan.  10^  189S.) 

Appeal  from  circuit  court,  Multnomah  county. 
Georgie  'WUte  appeals  from  conviction.    Dis 
missed. 

John  r.  Logan,  for  aniellant  John  H.  Hall, 
for  the  State; 

PER  CURIAM.  At  the  suggestion  of  the 
state's  attorney  that  the  defendant  has  been  par- 
doned by  the  governor,  the  appeal  herein  is  dis- 
missed. 


CURTIS  V.  SESTANOVICH  et  aLi 
(Supreme  C!ourt  of  Oregon.    July  5,  1894.) 

Appeal  from  circuit  court,  Marion  county ; 
George  H.  Bnrnett,  Judgei 

Ai-tion  by  E.  D.  Curt'iM  against  A.  M.  Sestan- 
orlch  and  others.  Judgment  for  defendants, 
and  plaintiff  appeals.     Reversed. 

John  H.  Hall,  for  appellant.  G.  G.  Bingham 
and  P.  H-  D'Arcy,  for  respondents. 

PER  CURIAM.  The  notice  of  lien  hi  this 
cause  !n  its  material  averments  is  identical  with 
that  of  Curtis  v.  Sestanovlch  (this  day  decided) 
37  Pac.  C7.  In  the  case  at  bar  the  conrt  sus- 
tained the  demurrer  to  the  complaint,  and  dis- 
missed the  cause,  from  which  decree  the  plaintiff 
appealed.  The  opinion  In  tbe  case  referred  to 
bemg  applicable  to  the  facts  alleged  in  the  com- 
plaint therein,  the  decree  of  the  court  below 
mnst  be  reversed,  the  demurrer  overruled,  and 
the  cause  remanded,  for  further  procfedin^  not 
inconsistent  with  said  opinion.    Reversed. 

t   t  Rehearing  denied. 
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SWANSON  et  al.  ▼.  LBAVENa 
(Snpreme  Conrt  of  Oregon.    Not.  19,  1894.) 

Appeal  from  circait  ooart,  Multnomah  ootmtr. 

Action  hj  Peter  and  Charles  Swanson  against 
J.  M.  Leavens.  Judgment  for  plaintiffs,  from 
which  defendant  appealed,  but  failed  to  file  a 
printed  abstract  of  the  record,  or  have  the  time 
tor  60  ^jiug  extended.  Respondents  move  to  af- 
firm the  judgment.    Affirmed. 

W.  W.  Page,  for  ai^eUants.  O.  A.  Moore, 
for  respondents. 

PER  CURIAM.  The  judgment  herdn  will  be 
affirmed  for  failure  to  comply  with  rule  4  of  this 
court  (37  Pac  vi.),  taking  effect  October  1,  1894. 


SHARP  T.  HARTMAN. 
(Supreme  Court  of  Oregon.    July  5,  1894.) 

Appeal  from  circuit  court,  Multnomah  county; 
Loyal  B.  Stearns,  .Tudge. 

This  was  originally  a  suit  by  Penumbra  Kelly 
and  others  to  wind  up  the  affairs  of  the  North- 
west Loan  &  Trust  Company,  an  alleged  bank- 
ing concern  io  the  city  of  Portland,  manipulated 
tj  one  George  B.  Markle.  The  defendant,  Hart- 
man,  was'  appointed  receiver  in  the  summer  of 
1893,  and  afterward  Kate  A.  Morgan  Sharp  in- 
tervened, claiming  a  preference  for  certain  mon- 
eys delivered  to  the  trust  company  for  the  pur- 
pose of  paying  a  mortgage,  but  which  it  had  con- 
verted to  its  own  use.  The  court  below  disal- 
lowed the  preference,  and  the  intervener  ap- 
pealed.   Affirmed. 

For  a  statement  of  the  facts  in  this  case,  see 
Muhlenberg  v.  Trust  Co.,  26  Or.  — ,  38  iPac. 
032. 

Snow  &  McCamaat,  for  appelant.  Paxton 
&  Paddock,  for  respondent. 

PER  CURIAM.  The  facts  in  the  ease  bring 
it  within  the  ruling  this  day  announced  in  Per- 
chem  T.  Arndt,  26  Or.  — ,  37  Pac.  161;  and  an 
order  will  be  entered  accordingly. 


(26  Or.  E9») 

HAMBLIN  REJAL-ESTATB  CO.  t.  OITT 

OP  ASTORIA  et  al. 
(Supreme  Onirt  of  Oregon.     July  23,  1894.) 

TAXATios—I.KjnNOTiOK— Tender. 
Where  mortgages  on  real  estate  are  fraud- 
ulently omitted  from  taxation,  and  plaintiff  ten- 
ders and  deposits  in  court  an  amount  riehtfuUy 
due  by  him  for  taxes,  the  collection  of  the  le^ 
excess  will  be  enjoined. 

Appeal  from  circuit  conrt,  Clatsop  connty; 
T.  A.  McBride,  Judge. 

Bill  by  the  Hamblln  Real-Estate  Company 
against  the  city  of  Astoria  and  otbers  to  en- 
join the  collection  of  taxes.  Bill  dismissed. 
Plaintiff  appeals.    Reversed. 

Fulton  Bros.,  for  appellant  P.  D.- Win- 
ton,  for  respondents. 

PER  0DRL4M.  Tbe  facts  in  tbls  case  are 
the  same  as  in  the  case  of  Welch  y.  Astoria 
(decided  Jnly  5,  1894)  26  Or.  — ,  37  Pac.  66, 
with  the  exception  that  the  complaint  not 
only  contains  an  allegation  of  tender,  but 
also  that  It  was  kept  good  by  bringing  and 
depositing  the  amount  thereof  in  court  for 
tbe  defendant;  and  hence,  within  tbe  princi- 


ple announced  In  the  Welch  Case,  the  com- 
plaint states  a  cause  of  suit.  Tbe  decree 
must  therefore  be  reversed,  and  tbe  catuw 
remanded  for  trial.     Reversed. 


PROST  V.  WEISTER. 

(Snpreme  Court  of  Oregon.     Nov.  19,  188(4.) 

Action  by  one  Frost  against  one  Weister. 
Judgment  for  plaintiff,  and  defendant  appeals. 
Appeal  dismissed,  on  motion  of  appellant. 

(107  Cat.  ITS) 
REDEMETER  v.  HENLEY  et  al.     (No. 
15,671.) 
(Supreme  Ck>ort  of  CJalifornia.     April  27,  1895.) 

AOTION  ON  FlRK  NOTB— FLBADtNO. 

Where,  in  an  action  against  a  partner- 
ship on  a  note,  the  complaint  named  the  individ- 
uals of  the  firm,  asserted  the  existence  of  the 
partnership,  and  alleged  the  execution  of  the  note 
In  the  firm  name  by  one  of  the  partners,  it  suffi- 
ciently alleged  his  authority  to  malie  the  note. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Mendocino  conn- 
ty;  R.  McGarvey,  Judge. 

Action  by  A.  F.  Redemeyer  against  Wbit- 
combe  Henley  and  others,  as  partners,  on  a 
promissory  note.  Judgment  was  entered  for 
plain  tiff  on  default,  and  defendants  appeal, 
on  tbe  ground  that  the  complaint  did  not  state 
a  cause  of  action.     Affirmed. 

T.  L.  Carothers,  for  appellants.  J.  A.  CJoop- 
er,  for  respondent 

VANCLIEF,  O.  Action  on  a  promissory 
note  made  by  the  defendants  to  plaintiff,  in- 
whlch  judgment  was  rendwed  in  favor  of 
plaintiff  by  default  The  defendants  have  ap- 
pealed from  the  judgment  on  the  judgment 
roll,  which  contains  no  bill  of  exceptions;  and 
the  only  point  made  by  appellants  is  that  tbe 
complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  The  following  Is 
a  copy  of  those  parts  of  the  verified  complaint 
which  it  is  contended  are  d^cient:  "(1)  That 
tbe  defendants,  Whitcombe  Henley,  Barclay 
Henley,  and  Thomas  B.  Henley,  are  now,  and 
at  all  the  times  herein  named  have  been,  part- 
ners, doing  business  in  tbe  county  of  Mendo- 
cino, state  of  California,  under  the  firm  name 
and  style  of  W.  Henley  &  Bros.  (2)  That  on 
tbe  15t^  day  of  April,  1893,  the  said  defend- 
ants, Whitcombe  Henley,  Barclay  Henley,  and 
Thomas  B.  Henley,  partners,  doing  business 
under  the  firm  name  of  W.  Henley  &  Bros.,  aa 
aforesaid,  by  the  said  W.  Henley,  made  and 
executed  their  certain  promissory  note  in  writ- 
ing, of  which  the  following  is  a  copy,  to  wit: 
'$1,601.60.  Ukiah,  April  15,  1893.  One  day 
after  date,  without  grace,  we,  or  either  of  us, 
promise  to  pay  to  A.  F.  Redemeyer  at  Ukiab, 
or  ordor,  the  sum  of  sixteen  hundred  one  and 
60-100  dollars,  for  value  received,  with  Interest 
thereon  at  the  rate  of  ten  per  cent  per  annum 
from  date  until  paid.  W.  Henley  &  Bros.,  by 
W.  Henley.'    And  then  and  ther»  delivered 
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the  same  to  plaintiff,  and  plaintiff  Is  now  the 
lawjful  owner  and  holder  thereof." 

The  substance  of  the  objection  to  the  com- 
plaint Is  that  it  does  not  show  that  W.  Hen- 
ley was  authorized  to  make  the  note,  because 
such  authority  is  not  expressly  alleged  nor 
implied  In  any  of  the  express  allegations. 
But  I  think  it  is  implied  In  the  express  allega- 
tion that  "said  defendants,  Whitcombe,  Bar- 
clay, and  Thomas  B.  Henley,  x>artners,  doing 
business  under  the  Arm  name  of  W.  Henley  & 
Bros.,  as  aforesaid,  by  the  said  W.  Henley, 
made  and  executed"  the  note.  This  allegation 
Is  not  tme,  unless  W.  Henley  hod  authority 
from  Barclay  and  Thomas  B.  to  make  the 
note;  yet  its  truth  is  admitted  by  the  default 
of  the  defendants.  There  is  nothing  on  the 
fbce  of  the  note  inconsistent  with  the  truth 
of  this  allegation,  as  contended  by  appellants. 
I  think  the  Judgment  should  be  aflirmed. 

We  concur:    BBIiOHBR,  O.;   HAYNES,  O. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  judgment  is  af- 
firmed. 

(6  Cal.  Dnrep.  26) 

WOODBRTDGB  t.  WORM)  PtTB.  CO.  et  al. 

(No.  15,923.) 
(Supreme  Court  of  Caiifornia.    April  27,  1895.) 
Review  on  Afpeai> 
A  finding  by  the  court  on  conflicting  evi- 
dence will  not  be  disturbed  on  appeal. 

Department  1.  Appeal  from  superior  court,' 
city  and  county  of  San  Francisco;  James  M. 
Troutt,  Judge. 

Action  by  Alfred  F.  Woodbridge  against 
the  World  Publishing  Company  and  others 
for  the  subjection  of  property.  From  judg- 
ment for  defendants,  plaintiff  appeals.  Af- 
firmed. 

Wm.  Grant  and  0.  S.  Gushing,  for  appel- 
lant   Bartholomew  Noyes,  for  respondents. 

PER  CURIAM.  This  action  is  In  the  na- 
ture of  a  creditors'  bill  to  subject  property 
In  the  possession  of  the  defendant  California 
World  Publishing  Company  to  the  payment 
of  a  judgment  recovered  by  the  piaintif' 
against,  the  defendant  World  Publishing 
Company.  The  court  below  found  the  facts, 
and  gave  judgment  against  the  plaintiff, 
from  which,  and  from  an  wder  denying  his 
motion  for  a  new  trial,  he  appeals.  The  no- 
tice of  motion  for  a  new  trial  stated  that  the 
motion  would  be  made  upon  the  grounds  of 
the  insufficiency  of  the  evidence  to  Justify 
the  decision,  ahd  that  it  was  against  the 
law,  and  of  errors  in  law  occurring  at  the 
trial,  and  excepted  to  by  the  plaintiff. 

It  is  earnestly  contended  that  several  of 
the  findings  were  not  justified  by  the  evi- 
dence, but  it  would  subserve  no  useful  pur- 
pose to  notice  them  In  detail.  It  is  claimed 
that  every  witness  in  the  case,  with  one  ex- 
ception, was  absolutely  adverse  to  the  plain- 
tiff, and  that  he  was  not  bound  by  the  testi- 


mony of  witnesses  adverse  to  him;  and  it 
Is  said  that,  while  there  was  some  testimony 
tending  to  support  the  findings,  still  "the 
whole  transaction  shows,  beyond  a  doubt, 
tliat  the  facts  found  cannot  be  the  truth." 
There  is  testimony  set  out  in  the  statement 
which,  in  our  opinion,  tends  to  support  all  of 
the  findings.  Whether  that  testimony  was 
true  or  false  was  a  question  for  solution  by 
the  trial  court,  and  not  on  appeal.  The  case 
falls  within  the  well-settled  rule  as  to  con- 
flicting evidence,  and  the  Judgment  cannot 
be  disturbed  upon  the  first  ground  urged. 

It  Is  also  contended  that  the  court  failed 
to  find  upon  several  of  the  Issues  raised  by 
the  pleadings,  and  that  some  of  the  findings 
are  Inconsistent  and  contradictory.  But  we 
think  the  findings  substantially  cover  all  the 
material  issues,  and  we  discover  no  such  In- 
consistency In  them  as  would  Justify  a  re- 
versal. 

It  does  not  appear  from  the  record  that 
any  rulings  of  the  court  during  the  trial 
were  excepted  to  by  the  plaintiff,  nor  are 
there  any  specifications  attached  to  the  state- 
ment showing  errors  of  that  kind.  It  fol- 
lows that  the  judgment  and  order  appealed 
from  must  be -affirmed,  and  it  is  so  ordered. 


(107  Cal.  177) 
McGOWAN  et  al.  v.  FORD,  County  Treasurer. 

(Nos.  15,841,  15,842.) 
(Supreme  Court  of  California.    April  27,  189S.) 

COOKTT  INDEBTBDNESS  —  MaNDAMDB    TO  CoMPKL 
PaTMBNT— BURDEX   OF  PrOOP  —  ALTERATlOIf   OP 

CouRTHousB  —  Validity  of  Contract  —  Liqui- 
dated Damages  for  Delat. 

1.  County  Government  Act,  §  25,  snbd.  9, 
requiring  the  board  of  supervisors  to  let  contracts 
to  erect,  or  rebuild  and  furnish,  a  courthouse,  and 
other  necessary  pablic  buildings,  to  the  lowest 
bidder,  after  60  days'  notice,  does  not  apply  to  a 
contract  for  repairs  or  alterations  in  the  court- 
house and  improvements  in  the  grounds  surronnrl- 
ing  it. 

2.  Where  a  contract  for  the  alteration  of  a 
courthouse,  and  for  the  making  of  improvements 
and  walks  around  it,  provides  for  liquidated  dam- 
ages in  case  of  delay  in  finishing  the  courthouse, 
such  damages  cannot  be  recovered  under  an  alle- 
gation that  tbQ  "work"  is  not  finished  at  the  time 
stipulated. 

3.  Under  Const,  art.  11,  i  18,  and  the  coun- 
ty government  act  (sections  5,  6,  36),  providing 
that  each  year's  revenues  must  pay  each  year's 
indebtedness,  the  board  of  supervisors,  after  is- 
suing a  warrant  for  payment  of  work  completed 
within  the  fiscal  year,  cannot  exchange  therefor 
another  warrant  issued  in  the  next  fiscal  year, 
payable  out  of  the  revenneb  of  that  year. 

4.  On  an  application  for  a  writ  of  mandamus 
to  compel  the  treasurer  of  a  county  to  pay  a  war- 
rant, when  plaintiff  allegt-s  that  the  warrant  was 
regularly  issued,  hiei  ownership  of  it  the  refusal 
of  the  treasurer  to  pay  it,  and  the  fact  that  there 
was  money  in  the  treasury  ont  of  which  it  could 
be  paid,  the  burden  is  on  defendant  to  show  that 
he  was  Justified  in  refusing  payment 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Mendocino  coun- 
ty;  R.  McGarvey,  Judge. 

Application  by  Matthew  McGowan  and 
another  for  a  writ  of  mandate  to  compel 
William  Ford,  treasurer  of  Mendocino  coun- 
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\j,  to  pa7  two  wamnts  drawn  on  btm  by 
the  county  auditor.  From  a  Judgment  mak- 
ing tlie  writ  peremptory  as  to  botta  warrants, 
defendajit  appeals.  Reversed  as  to  warrant 
No.  X,14&,  and  affirmed  as  to  warrant  No. 
1.747. 

J.  E.  Pemlierton.  for  appellant.  T.  L. 
Carothers  and  J.  A.  Cooper,  for  respondents. 

BELCHER,  C.  Tbere  are  two  appeals  in 
this  case,  and  two  separate  transcripts  are 
presented,  but  tlie  qnestlons  involved  may 
properly  be  considered  togetiier.  Tbe  re- 
spondents made  application  to  tbe  coort  be- 
low for  a  writ  of  mandate  to  comi>el  the  ap- 
pellant, as  treasurer  of  Mendocino  county,  to 
pay  two  warrants  drawn  on  Um  by  the 
county  auditor.  The  material  facts  stated 
in  the  petition  are  as  follows:  On  July  11, 
1893.  the  coonty  of  Mendocino  was  Justly  In- 
debted to  respondents  in  the  sum  of  $4,515.- 
27  for  work  and  labor  done  and  performed 
by  them  under  contract  with  said  county 
in  repairing  the  courthouse,  county  Jail, 
and  grounds  and  sidewalks  surrounding 
the  conrthoose  and  public  buildings  on  tbe 
courthouse  square  In  Uklah  city.  On  said 
July  11,  1883,  the  board  of  supervisors 
of  the  county  duly  made  an  order  accepting 
said  work,  and  awarding  to  respondents  the 
sum  of  $4,515.27  for  the  performance  of  the 
same,  according  to  the  terms  and  conditions 
of  the  contract;  and  tj  the  order  directed 
the  auditor  of  the  county  to  draw  his  war- 
rant on  the  county  treasurer  for  the  said 
sum.  On  said  July  11,  1883,  the  county 
auditor  drew  two  warrants  on  appellant  as 
county  treasurer  for  the  aggregate  sum  of 
H,543.27,— the  first  warrant,  numbered  1,746, 
for  $2,970.27,  and  the  second,  numbered 
1,747,  for  $1,575.  The  said  warrants  were 
delivered  to  the  respondents,  and  by  them 
presented  to  and  registered  by  the  treas- 
urer on  July  13,  1893,  and  were  Indorsed  by 
him:  "Not  paid  for  want  of  funds."  In  De- 
ceml)er,  1S93,  there  was  money  in  the  bauds 
of  the  treasarer  for  the  payment  of  said  war- 
rants, and  respondents  then  presented  them 
to  appellant  as  such  treasurer,  and  demand- 
ed payment  thereof;  but,  notwithstanding 
there  was  money  in  the  proper  fund  appro- 
priated for  their  payment,  he  then  refused, 
and  ever  since  has  refused,  to  pay  the  same, 
or  any  part  thereof.  On  January  8,  1894, 
after  the  refusal  to  pay  the  warrants,  re- 
spondents filed  their  petition  for  the  writ  of 
mandate,  and  tbe  court  granted  an  alter- 
native writ  making  It  returnable  on  the 
15th  day  of  the  same  month.  In  due  time 
appellant  appeared  and  filed  his  answer  to 
the  petition.  The  answer  admits  that  on 
the  18th  day  of  July,  1892,  respondents  and 
the  board  of  supervisors  of  said  county  en- 
tered into  and  executed  what  purported  to 
tie  a  contract,  under  tbe  terms  of  which  re- 
spondents agreed  to  make  certain  altera- 
tions in  tbe  courthouse  of  said  county,  to 
build  and  construct  certain  additions  to  said 


courthouse,  lay  certain  walks  around  it,  and 
make  certain  alleged  improvements  on  the 
grounds  thereof,  for  the  agreed  compensa- 
tion of  $7,990,  but  allies  tliat  tbe  said  con- 
tract was  not  let  to  tbe  lowest  bidder,  after 
a  publication  vt  notice  to  bidders  and  con- 
tractors that  such  a  contract  was  to  be  let 
for  60  days  prior  to  the  time  set  for  opening 
bids,  as  required  by  subdivision  9  of  section 
25  of  the  county  government  act  of  1S91, 
and  was  therefore  not  a  valid  contract  It 
is  then  alleged  that  respondents  have  been 
paid  for  the  work  done  under  the  said  con- 
tract the  sum  of  $5,000,  leaving  due  them. 
If  the  contract  is  vaUd  and  no  deductions 
are  to  be  made,  only  S2.990.  It  is  also  fur- 
tho'  alleged  that  by  the  tenaa  of  the  con- 
tract tbe  work  was  to  be  completed  on  or 
before  the  Ist  day  of  November.  1S92.  and 
that  respondents  expressly  agreed  to  "com- 
plete and  deliver  the  said  building,  entire 
and  i)erfect  in  all  its  parts,"  to  the  county 
on  or  before  the  day  named,  and  that  "for 
each  and  every  day  or  portion  thereof  that 
the  said  building  shall  remain  unfinished 
or  uncompleted  after  the  said  1st  day  of  No- 
vember, 1S92."  they  would  pay  to  the  coun- 
ty the  sum  of  $10,  as  liquidated  damages; 
that  the  "said  work"  was  not  completed  be- 
fore April  5,  1893,  and  respondents  had  not 
paid  the  liquidated  damages,  or  made  any 
deductions  or  allowances  on  account  thereof. 
The  answer  then  proceeds  to  state  that  on 
April  6,  1893,  respondents  filed  and  pre- 
sented to  the  board  of  supervisors  two 
claims,  one  for  $2,900,  "balance  on  con- 
tract" and  the  other  for  $1,575,  '"balance 
due  on  extra  work,"  and  that  the  board  on 
that  day  allowed  the  same  for  the  sums 
named;  that  warrants  therefor  were  drawn 
by  the  auditor  and  delivered  to  and  ac- 
cepted by  respondents,  and  thereafter  pre- 
sented to  and  duly  registered  by  the  treas- 
urer, and  indorsed.  "Not  paid  for  want  of 
funds;"  that  about  a  mouth  later,— It  hav- 
ing been  discovered  by  respondents  and  tbe 
members  of  the  board  of  supervisors  that 
the  board  had  incurred  liabilities  against 
the  county  during  the  fiscal  year  ending 
June  30,  181)3,  in  excess  of  tbe  Income  and 
revenue  provided  for  that  year,— for  the  pur- 
pose of  evading  the  provisions  of  section  18 
of  article  11  of  the  constitution,  and  the 
statutes  passed  In  conformity  thereto,  it  was 
agreed  by  and  between  tbe  respondents  and 
the  members  of  the  board  that  under  the 
pretense  that  tbe  work  called  for  by  said 
contract  was  not  completed,  the  said  war- 
rants should  be  recalled  and  revoked,  and 
tbe  time  for  finishing  said  work  should  be 
extended  so  as  to  end  lu  the  fiscal  year  be- 
ginning July  1,  1S03,  and  the  warrants  for 
the  payment  of  the  same  be  drawn  in  that 
year,  and  apparently  payable  out  of  the 
revenue  of  tlmt  year;  that  thereafter,  re- 
spondents consenting  thereto,  the  board  of 
supeiTlsors  made  and  caused  to  be  entered 
oa  its  minutes  the  foUowinc  ordv :  "It  duly 
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apvearlng  to  this  board  that  on  the  Cth  day 
of  April.  1803,  warrants  were  Issued  to"  re- 
spondeuts  "for  work  done  in  putting  in 
cement  walks,  steps,  and  improving  the 
courthouse  under  contract"  made  by  re 
spourleuts  with  the  county  of  Mendocino; 
"and  It  further  appearing  that  said  war^ 
rants  were  Inadvertently  issued  before  the 
said  work  was  completed,  or  the  amount 
thereof  due,  and  that  the  said  contract  la 
not  completed  according  to  the  plans  and 
specifications  therefor;  and  It  further  ap- 
pearing that  the  said"  respondents  "are  still 
the  owners  and  holders  of  the  said  warrants, 
and  that  the  same  are  yet  unpaid:  It  is 
therefore  ordered  that  the  said  warrants  be, 
and  the  same  are  hereby,  canceled,  and  they 
nrc  recalled  and  declared  void  and  of  no 
effect;  this  order  not  to  Impair  the  right  of 
said"  respondents  "to  receive  their  pay 
tbrough  proper  warrants  when  the  said 
work  Is  completed  and  accepted  and  the 
amount  due;  and  the  time  to  <*omplete  said 
contract  in  accordance  with  the  plans  and 
specifications  is  hereby  extended  to  and  In- 
cluding the  5th  day  of  July,  1893."  The 
answer  further  states  that  thereupon  re- 
spondents voluntarily  surrendered  said  war- 
rants, and  consented  to  their  being  canceled 
and  destroyed,  but  thereafter  performed  no 
more  work  on  said  courthouse,  walks,  or 
grounds,  and  that  nevei-th^ess  the  warrants 
mentioned  In  the  petition  were  afterwards 
ordared  to  be  Issued  by  said  board  In  pur- 
suance of  said  agreement;  and  "that  there 
are  no  funds  whatever  In  the  treasury  of 
said  county  belonging  to  the  revenue  of  the 
fiscal  year  ending  June  30,  1893,  from  which 
the  warrants  mentioned  in  plaintiffs'  applica- 
tion and  the  writ  herein  can  be  paid;  but 
that  all  the  money  now  In  the  fund  on 
which  said  warrants  are  drawn,  or  which 
has  been  therein  at  any  time  since  said  war- 
rants were  drawn,  has  been  derived  solely 
from  t'iie  taxes,  income,  and  revenue  of  said 
county  for  the  fiscal  year  ending  June  30, 
1801." 

The  respondents  demurred  to  the  answer, 
but  subsequently  withdrew  their  demurrer, 
and  moved  the  court  for  Judgment  on  the 
pleadings,  and  after  argument  by  counsel 
the  motion  was  submitted  and  taken  under 
advisement  Thereafter  the  court  filed  a 
'written  opinion,  holding  that  respondents 
'were  entitled  to  the  relief  demanded  as  to 
warrant  No.  1,746  for  $2,970.27,  but  not  as 
to  warrant  No.  1,747;  and  Judgment  was 
'thereupon  entered,  making  the  writ  per- 
emptory as  to  the  first-named  warrant.  Aft- 
er-wards the  case  came  on  regularly  for  trial 
■by  the  court,  without  a  jury,  as  to  warrant 
No.  1,747  for  $1,575;  and  both  parties  de- 
clined to  offer  any  evidence,  claiming  that 
the  burden  of  proof  was  upon  the  other  side. 
After  argument  ajid  due  consideration,  the 
court  made  and  filed  its '  decision,  holding 
that  the  undenled  allegations  of  the  peti- 
tion made  a  prima  facie  case  for  respond- 


ents, and  that.  In  the  absence  of  any  evi- 
dence in  support  of  th6  affirmative  allega- 
tions of  the  answer,  respondents  were  enti- 
tled to  Judgment;  and  Judgment  was  there- 
upon entered,  making  the  writ  peremptory 
as  to  the  last-named  warrant  From  these 
Judgments  the  appeals  are  prosecuted. 

1.  Appellant  contends  that  the  board  of 
supervisors  had  no  jurisdiction  or  power  to 
enter  Into  the  said  contract  with  respondents, 
because  notice  by  publication  to  bidders  was 
given  for  only  11  days,  and  not  60,  as  re- 
quired by  subdivision  0,  f  25,  of  the  county 
government  act  of  1891;  and  hence  the  con- 
tract was  ultra  vires  and  void.  The  section 
referred  to  provides  that  boards  of  supei^ 
visors,  In  their  respective  counties,  have  ju- 
risdiction and  power  "to  cause  to  be  erected-, 
or  rebuilt  and  furnished,  a  courthouse,  Jail, 
hospital,  and  8u<<b  other  public  buildings  as 
may  be  necessary:  provided  •  •  •all 
such  buildings  must  be  erected  by  contract, 
let  to  the  lowest  responsible  bidder,  after  no- 
tice by  publication  in  a  newspaper  of  gen- 
eral circulation  published  in  such  county,  for 
at  least  sixty  days,"  etc.  The  contract  In 
question  was  not  for  the  erection  of  any 
building,  but'  for  making  repairs  or  altera- 
tions In  the  courthouse,  and  for  laying  walks 
and  making  Improvements  upon  the  grounds 
surrounding  the  courthouse.  Obviously,  there- 
fore, the  statute  Invoked  and  the  cases  cited 
have  no  application  to  such  a  contract,  and 
do  not  render  it  void. 

2.  The  point  Is  made,  but  not  much  urged, 
that  the  county  was  entitled  under  the  con- 
tract to  liquidated  damages,  because  the 
"work"  was  not  completed  within  the  time 
fixed  therefor.  The  averments' of  the  answer 
are  that  respondents  expressly  agreed  to  com- 
plete and  deliver  the  building  to  the  county 
on  or  l)efore  November  1,  1892,  and  that  for 
each  day  the  building  should  remain  un- 
finished or  Incomplete  after  that  day  they 
would  pay  to  the  county  $10  as  liquidated 
damages.  There  is  no  averment  that  the 
building  was  not  completed  and  delivered 
within  the  time  agreed  upon,  but  only  that 
the  work  was  not  completed  before  April  5, 
1S9.S.  But  the  "work"  Included  as  well  the 
walks  and  improvements  on  the  ground,  and 
it  may  well  be  assumed,  therefore,  that  the 
building  was  completed  In  time,  and  only 
the  walks  and  Improvements  on  the  ground 
remained  unfinished,  thus  giving  to  the  coun- 
ty no  right  to  claim  any  sum  as  liquidated 
damages.     . 

3.  Appellant  further  contends  that  the  in- 
debtedness to  respondents  was  incurred  dur- 
ing the  fiscal  year  ending  June  30,  1893,  and 
could  only  be  paid  out  of  the  revenues  pro- 
vided for  that  year,  and  that  all  such  reve- 
nues had  been  drawn  and  expended  before 
the  allowances  In  question  were  made  and 
the  warrants  therefor  issued.  Section  18  of 
article  11  of  the  constitution  provides  that 
no  county  shall  incur  any  indebtedness  or 
liability,  In  any  manner  or  for  any  purpose^ 
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exceeding  In  any  year  the  income  and  reve- 
nue provided  for  it  for  such  year,  without 
the  assent  of  two-thirds  of  the  qualified  elect- 
ors thereof,  and  any  ladebtedness  or  lia- 
bility Incurred  contrary  to  this  provision 
shall  be  void.  This  language  of  the  constitu- 
tion Is  repeated  in  section  5  of  the  county 
government  act,  and  in  section  6  of  the  act 
it  is  provided  that  "all  contracts,  authoriza- 
tions, allowances,  payments,  and  liabilities 
to  pay,  made  or  attempted  to  be  made  in 
violation  of  this  act  shall  be  absolutely  void, 
and  shall  never  be  the  foundation  or  basis 
of  a  claim  against  the  treasury  of  such  coun- 
ty." Section  36  of  the  same  act  also  declares 
that  "the  board  shall  have  no  power  to  make 
allowances  against  any  fund  which,  with  all 
allowances  previously  made,  and  salaries 
and  liabilities  fixed  by  law  payable  there- 
from, shall  exceed  the  auditor's  estimate  of 
revenue  for  the  year.  •  •  *  Any  allow- 
ance made  contrary  to  the  provisions  of  this 
section  shall  be  null  and  void,  and  the  audit- 
or shall  not  draw  his  warrant  therefor,  nor 
the  treasurer  pay  the  same."  In  Gas  Co.  v. 
Brickwedel,  62  Cal.  641,  the  court  said  It  was 
clear  that  the  framers  of  the  coostitutlon.  in 
making  the  provision  above'  referred  to, 
meant  "that  each  year's  Income  and  revenue 
must  pay  each  year's  indebtedness  and  lia- 
bility, and  that  no  indebtedness  or  liability 
Incurred  in  any  one  year  shall  be  paid  out  of 
the  income  and  revenue  of  any  future  year." 
The  question,  then,  is,  when  was  the  indebt- 
edness involved  in  this  case  incurred?  Was 
it  in  a  fiscal  year  ending  in  1893,  or  in  that 
ending  in  1894?  The  question,  so  far  as  it 
relates  to  the  indebtedness  for  the  payment 
of  which  judgment  was  giunted  on  the  plead- 
ings, must  be  solved  by  a  consideration  of 
app^lant's  answer,  for  when  respondents 
moved  for  judgment  on  the  pleadings  they  in 
effect  admitted  that  all  the  averments  of  the 
answer  were  true.  Ward  v.  Flood,  48  Cal. 
46;  Fleming  v.  Wells,  65  Cal.  339,  4  Pac. 
197;  People  v.  Johnson,  95  Cal.  474,  81  Pac. 
611.  The  answer  clearly  states  that  respon- 
dents fully  completed  the  work  to  be  done 
under  their  contract  before  the  6th  day  of 
April,  1893,  and  on  that  day  presented  to 
the  board  of  supervisors  a  claim  for  the  bal- 
ance due  on  the  contract^  and  the  same  was 
allowed,  and  a  warrant  therefor  drawn  and 
delivered  to  them.  It  further  states  that  in 
May  following,  by  agreement  between  re- 
spondents and  the  members  of  the  board  of 
supeiTisors,  and  for  the  purpose  of  evading 
the  provisions  of  the  constitution  and  stat- 
ute and  making  the  money  payable  out  of 
the  revenue  of  the  succeeding  fiscal  year, 
that  warrant  was  surrendered  and  canceled, 
and  the  warrant  dated  July  11,  1893,  was  is- 
sued and  accepted  by  respondents  as  a  sub- 
stitute therefor;  and  that  when  the  last- 
named  warrant  was  drawn  all  the  money  in 
the  treasury  out  of  which  it  could  be  paid, 
or  which  had  been  therein  at  any  time  since 
it  was  drawn,  was  derived  solely  from  the 


Income  and  revenue  of  the  county  for  the 
fiscal  year  ending  June  30,  1694.  If  these 
statements  are  true,— and  for  the  purposes  of 
this  decision  they  must  be  accepted  as  sucti, 
—It  is  obvious  that  the  indebtedness  was  in- 
curred as  early  at  least  as  April  6,  1893, 
when  the  first  warrant  was  issued,  and  could 
only  bo  paid  out  of  the  revenue  provided  for 
that  fiscal  year.  It  is  also  obvious  that  the 
orders  of  the  board,  made  for  the  purpose  of 
carrying  the  Indebtedness  over  and  making 
It  payable  out  of  the  revenue  of  the  next 
fiscal  year,  were  unauthorized  and  without 
effect  See  Schwartz  v.  Wilson,  75  Cal.  502, 
17  Pac.  449,  where  a  similar  question  was 
considered.  We  conclude,  therefore,  that  the 
court  below  erred  in  granting  the  judgment 
on  the  pleadings. 

4.  Api)ellant  contends  that  the  second  judg- 
ment appealed  from- that  making  the  alter- 
native writ  peremptory  as  to  warrant  No. 
1,747  for  $1,575 — was  erroneous,  and  should 
be  reversed,  because  the  claim  presented  and 
allowed,  as  shown  by  his  answer,  was  for 
extra  work,  and  was  not  properly  itemized, 
as  required  by  the  statute.  The  only  ques- 
tion Is,  on  which  side  was  the  burden  of 
proof?  It  Is  earnestly  urged  that  the  aver- 
ments of  the  answer  show  that  the  board  of 
supervisors  never  had  Jurisdiction  to  audit 
and  allow  the  claim,  and  that  it  devolved  up- 
on respondents  to  show  by  affirmative  proof 
that  it  had  such  jurisdiction.  It  Is  averred 
in  the  petition,  and  not  denied,  that  the  board 
allowed  the  claim  and  ordered  a  warrant 
drawn  therefor,  and  that  a  warrant  was 
regularly  drawn  by  the  auditor  and  delivered 
to  respondents.  The  presumption  is  that  offi- 
cial duty  is  regularly  perfonr.ed  (Code  Civ. 
Proc.  §  1963,  Bubd.  15),  and  it  seems  to  us 
that,  when  respondents  presented  their  war- 
rant to  appellant  for  payment,  there  being 
money  in  the  proper  fund  for  the  purpose, 
they  were  apparently  entitled  to  hjive  it 
promptly  paid  without  question;  and,  when 
they  were  compelled  to  go  into  court  to  com- 
pel  payment,  they  made  a  prima  facie  case 
by  setting  out  the  regular  issuance  of  the 
warrant,  their  ownership  of  it,  the  refusal  of 
the  treasurer  to  pay  It,  and  the  fact  that 
there  was  money  in  the  treasury  out  of 
which  it  could  be  paid.  We  conclude,  there- 
fore, that  the  burden  was  upon  the  appellant 
to  show  that  he  was  justified  in  refusing  pay- 
ment. We  advise  that  the  judgment  as  to 
warrant  No.  1,746,  involved  in  appeal  No. 
15,841,  be  reversed,  and  the  cause  remanded, 
and  that  the  judgment  as  to  warrant  No. 
1,747,  involved  in  appeal  No.  15,842,  be  af- 
firmed. 

We  concur:    SEARLS,  C;  HAYNES.  C. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion  the  judgment  as  to 
warrant  No.  1,746,  Involved  in  appeal  No. 
15,841,  is  reversed  and  the  cause  remanded, 
and  the  judgment  as  to  warrant  No.  1,747, 
Involved  In  appeal  No.  15,842,  is  affirmed. 
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aw  Cal.  166) 

CITY  OP  EUREKA  t.  FAT  et  aL     (No. 

15,719.) 

(Supreme  (Tourt  of  California.     April  27, 1895.) 

Dbdioation  of  Hiouwat— Evidbsoe— Pabtibb. 

1.  In  an  action  by  a  city  to  recover  pos- 
seseion  of  land  alleged  to  have  been  dedicated 
as  n  street,  it  appeared  that  a  strip  on  each 
side  of  the  tract  nad  been  sold  by  R.,  defend- 
ants' grantor,  and  the  grantee  had  subsequently 
platted  the  whole  tract,  including  therein  the 
middle  strip  held  by  R.,  had  a  map  of  the  tract 
made,  and  dedicated  a  portion  of  the  land  to 
the  city  as  a  street,  which  was  never  opened. 
R.  protested  against  the  platting  of  the  land. 
and  would  not  permit  a  record  to  be  made  of 
the  map  thereof.  Snbseqnent  to  the  conveyance 
to  defendants,  the  city  passed  an  ordinance  ac- 
cepting all  lands  dedicated  to  it  by  the  own- 
er? thereof.  R.,  in  conveying  lots  on  the  tract, 
referred  to  the  map  for  their  description.  •  H^d, 
not  to  sustain  a  finding  that  there  was  a  dedi- 
cation by  R.,  nor  does  the  reference  by  him  to 
the  map  constitute  an  estoppel. 

2.  where  it  appeared  that  part  of  the  de- 
manded premises  was  in  the  tract  conveyed  by 
R.  to  the  maker  of  the  plat  and  map,  and  after 
the  death  of  the  grantee  was  conveyed  by  the 
administrator  of  his  estate  to  another,  as  de- 
scribed in  the  map.  and  subsequently.  In  sell- 
ing some  of  them,  snch  other  designated  them 
by  the  numbers  tiiereon,  and  that  in  one  sale 
prior  to  the  passage  of  the  ordinance  accepting 
land  dedicated  to  the  city  he  referred  to  the 
lot  as  bounded  oiv  the  street  in  gnestion,  the 
acts  of  both  constituted  a  dedication  of  that 
part,  and  the  administrator's  deed  is  compe- 
tent evidence  of  the  fact 

3.  Neither  the  heirs  of  the  dedicator  nor 
the  grantee  of  his  administrator  are  necessary 
parties  in  an  action  to  recover  possession. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Humboldt  coim- 
ty;   G.  W.  Hunter,  Judge. 

Action  by  the  city  of  Eureka  against  Lura 
A.  Fay  and  George  M.  Pay  to  recover  posses- 
sion of  land  .alleged  to  have  been  dedicated 
to  the  plaintiff.  Verdict  for  plaintiff.  Prom 
judgment  entered  thereon,  and  an  order  de< 
nylng  their  motion  for  a  new  trial,  defend- 
ants appeal.  Judgment  affirmed  in  part,  and 
reversed  In  part,  and  order  reversed. 

J.  D.  H.  Chamberlain,  for  appellants.  J. 
N.  GUlett,  for  respondent 

VANCLIEP,  0.  The  plaintiff,  a  municipal 
corporation,  brought  rhls  action  to  recover 
possession  of  a  strip  of  land  alleged  to  be  a 
portion  of  Sixth  street,  in  said  city.  The 
cause  was  tried  by  a  jury,  whose  verdict 
was  In  favor  of  plaintiff,  and  judgment  was 
rendered  thereon.  The  defendants  have  ap- 
pealed from  the  judgment  and  from  an  or- 
der denying  their  motion  for  a  new  trial. 
The  plaintiff  claims  title  to  the  demanded 
premises  by  dedication,  partly  from  Charles 
Raymond,  and  partly  from  Richard  Duff, 
while  defendants  claim  the  whole  premises 
by  Conveyance  from  Charles  Raymond,  and 
the  principal  and  controlling  questions  re- 
late to  the  sufiSciency  of  the  alleged  dedica- 
tions. 

1.  In  October,  1864,  Raymond  owned  a  lot 
of  land  adjoining  the  town  of  Eureka  con- 
taining about  12  acres,  and  on  the  20th  day 


of  that  month  conveyed  to  Charles  Duff  two 
distinct  parcels  thereof,  and  retaining  a  strip 
between  these  parcels  of  180  feet  In  width; 
and  on  January  30,  1872,  Charles  Duff  con- 
Teyed  these  two  parcels  to  Richard  Duff. 
Some  time  in  1873,  while  the  two  parcels  and 
Raymond's  strip  were  Inclosed  as  one  tract, 
Richard  Duff  procured  the  whole  to  be  sur- 
veyed and  divided  into  blocks  and  lots  as  an 
addition  to  the  city  of  Eureka,  and  a  map 
thereof  to  be  made  by  R.  F.  Herrick,  who, 
as  a  witness  for  plaintiff,  testified  as  follows: 
"By  occupation  I  am  a  surveyor.  (JSIup  In- 
troduced in  evidence  shown  witness,  and  he 
is  asked  If  he  ever  saw  it  before.)  A.  Yes; 
I  made  that  map  In  1873.  I  made  it  at  the 
instance  of  Richard  Duff.  It  covers  the 
Duff  tract,— a.  tract  of  land  that  Richard 
Duff  owned  at  that  time.  It  also  covered 
land  which  was  owned  by  Charles  Raymond. 
I  made  a  survey  of  the  ground.  I  drove 
stakes  for  the  most  of  it,  locating  the  blocks, 
but  I  don't  know  whether  I  drove  stakes 
for  the  lots  or  not;  but  I  did  drive  stakes 
for  the  comers  of  the  blocks.  I  think  I 
drove  stakes  for  the  block  marked  on  this 
map  as  bounded  on  t^e  north  by  Sixth  street, 
on  the  east  by  A  street,  on  the  south  by 
Seventh  street,  and  on  the  west  by  (Tali- 
fomia  street  This  California  street,  run- 
ning through  the  center,  represents  a  street 
in  Clark's  addition  that  joins  on.  The  streets 
marked  out  on  this  map  are  continuations 
of  streets  in  the  city  of  Eureka.  I  made 
my  survey  "to  conform  to  those  streets. 
They  are  simply  continuations  or  elonga- 
tions of  those  streets."  Upon  his  cross-ex- 
amination be  said:  "The  lands  lying  be- 
tween  these  two  red  lines  marked  upon  the 
map  were  the  lands  of  Charles  Raj'mond. 
Raymond  held  those  lands  between  those 
two  red  lines  In  one  body.  I  could  not  well 
make  a  map  of  the  Duff  and  Raymond  tract 
for  Richard  Duff  without  Including  that  land. 
Charles  Raymond  did  not  have  anything  to 
do  with  the  survey  of  the  land  or  the  mak- 
ing of  the  map.  He  was  around  there  part 
of  the  time  I  w,as  surveying  It.  I  think  he 
saw  me  setting  stakes  there  upon  corners  of 
the  blocks.  He  lived  right  there  upon  the 
premises  at  that  time.  He  knew  I  was  sur- 
veying the  land  for  Richard  Duff.  The  Duff 
and  Raymond  tracts,  at  the  time  the  survey 
was  made,  were  all  fenced  In  one  body,  and 
so  remained  for  several  years  afterwards." 
The  map  shows  but  few  whole  lots  on  Ray- 
mond's land.  In  "block  2,"  composed  of 
eight  lots,  there  are  five  fractional  lots  on 
his  land  which  are  either  triangular  or  quint- 
angular.  The  evidence,  without  conflict, 
shows  that  Raymond  frequently  protested 
against  the  map,  saying  he  would  not  be 
bound  by  It;  and  that  he  prevented  the  re- 
cording of  the  map,  and  It  never  was  record- 
ed. The  evidence  also  shows  that  Ray- 
mond's land,  through  which  Sixth 'street  was 
extended  by  the  survey,  has  always  been  In- 
closed by  fences,  and  the  bill  of  exceptions 
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contains  the  following:  "It  Is  admitted 
tbat  the  plaintiff  never  opened  the  allied 
street  in  controversy,  or  worked  it,  nor  have 
the  said  premises  ever  been  open  to  public 
nse,  nor  has  the  plaintiff  ever  accepted  the 
said  alleged  dedication,  or  offer  to  dedicate, 
otherwise  than  by  ordinance  No.  88."  This 
ordinance  was  passed  AprU  7,  1885,  and  is 
as  follows: 

"Section  1.  All  streets  and  alleys  within 
the  corporate  limits  of  the  city  of  Enreka 
which  have  been  dedicated  by  the  owners 
thereof  to  the  nse  of  the  public  are  hereby 
accepted  and  declared  to  be  put>lic  streets 
of  the  city  of  Eureka." 

The  only  ground  upon  which  it  Is  claimed 
by  respondent  that  Raymond  ever  dedicated, 
or  offered  to  dedicate,  any  part  of  Sixth 
street  through  his  land,  is  tbat  In  two  con- 
veyances of  portions  of  his  land  he  referred 
to  said  map  for  a  description  of  the  lots  con- 
veyed; but  neither  of  the  lots  so  described 
adjoined  Sixth  street,  nor  was  Sixth  street 
referred  to  or  mentioned  in  either  of  the  de- 
scriptions. The  conveyance  principally  re- 
lied upon  is  that  of  Raymond  to  W.  0.  Es- 
pie,  dated  March  23, 1885,  and  recorded  AprU 
8,  1885,  one  day  after  the  passage  of  ordi- 
nance No.  88,  in  which  the  land  conveyed 
is  described  as  "lots  five  and. six  in  block 
two,  according  to  the  map  or  plat  of  tbat 
certain  addition  to  the  city  of  Eureiia  known 
as  the  'Duff  &  Raymond  Tract.' "  The  scriv- 
ener who  wrote  this  deed  testified  tbat  the 
description  was  dictated  by  Raymond,  who 
pointed  out  the  lots  on  a  tracing  of  the  map 
then  in  the  possession  of  Mr.  Randall,  who 
then  claimed  the  Duff  Interest  In  the  tract, 
and  In  whose  employ  the  scrlveqer  was  at 
the  time  be  wrote  the  deed.  On  cross-exam- 
ination the  scrivener  (Mr.  Murray)  further 
testified  as  follows:  "In  this  interview,  when 
you  drew  this  deed  for  Esple,  or  at  any 
other  Interviews,  and  when  you  were  bar- 
ing business  relating  to  this  map  or  plat, 
did  Mr.  Raymond  say  he  would  not  be  bound 
by  this  plat?  Repudiate  that  plat?  A.  Yes, 
sir;  be  did.  Q.  Did  he,  in  any  of  these  in- 
terviews, refuse  to  permit  this  plat  to  be 
filed?  A.  He  did.  Q.  At  that  time  this  plat 
was  in  Mr.  Randall's  hands?  A.  Yes,  sir; 
and  Mr.  Randall  was  selling  lots  out  of  his 
portion  of  the  Duff  and  Raymond  tract  Q. 
Was  or  was  not  Mr.  Raymond's  protest  the 
reason  why  this  map  was  not  filed?  A.  It 
was.  I  have  heard  this  protest  against  this 
map  from  Mr.  Raymond  several  times,  but 
1  cannot  specify  the  .dates.  Mr.  Raymond 
was  living  on  the  tract  at  the  time.  He 
knew  that  the  map  was  designated  as  the 
Duff  &  Raymond  map,  and  he  pointed  out 
to  me  on  that  map  the  lots  that  he  wanted  to 
transfer."  The  other  conveyance  by  Ray- 
mond was  to  Thomas  Blakewell,  dated  in 
June,  1882,  in  which  the  lot  was  described 
as  follows:  "Beginning  at  the  northwest 
comer  of  Seventh  and  A  streets.  In  the  city 
of  Eureka;  running  thence  north,  along  the 


west  side  of  A  street,  sixty  (60)  feet;  fbence 
west,  parallel  with  Seventh  street,  one  hun- 
dred .and  ten  (110)  feet  to  an  alley;  thence 
south,  along  the  east  side  of  said  alley,  sixty 
(GO)  feet  to  Seventh  street;  thence  east,  along 
the  north  side  of  Seventh  street,  one  hun- 
dred and  ten  (110)  feet  to  the  place  of  be- 
ginning; being  lot  number  four  (4),  in  block 
two  (2)." 

The  deed  from  Raymond  to  the  defendant 
Lura  A.  Fay,  under  which  defendants  claim, 
was  executed  June  24,  1887,  more  than  two 
years  after  the  passage  of  the  ordinance  of 
acceptance  (No.  88);  and  surely  this  deed 
evinces  no  intention  to  dedicate  any  part  of 
Sixth  street,  but  the  contrary,  since  it  pur- 
ports to  convey  that  part  of  the  street  In 
question.  And,  even  if  it  could  be  construed 
to  be  an  offer  to  dedicate,  there  is  no  evi- 
dence of  acceptance  by  the  city  or  the  public 
It  is  therefore  clear  that  the  evidence  does  . 
not  Justify  the  verdict  to  the  effect  that  Ray- 
mond ever  dedicated  or  offered  to  dedicate 
to  the  public  any  part  of  Sixth  street  The 
reference  to  the  Duff  map  by  Raymond  for 
the  mere  purpose  of  describing  lots  sold  by 
him,  while  expressly  repudiating  it  for  all 
other  purposes  and  preventing  the  recorda- 
tion thereof,  has  no  substantial  tendency  to 
prove  that  he  intended  to  dedicate  to  the 
public  any  part  of  a  street  defined  on  such 
map  not  adjacent  to  the  lots  sold  nor  referred 
to  In  the  description  thereof.  Cerf  t.  Pfieg- 
big,  94  Cal.  131,  29  Pac.  417;  People  ▼.  Reed, 
81  Cal.  70,  22  Pac.  474;  Phillips  v.  Day,  82 
CaL  SO,  22  Pac.  976.  Ncme  of  the  cases  cited 
by  respondent  go  to  the  extent  necessary  to 
sustain  this  as  sufficient  evidence  of  inten- 
tion to  dedicate  any  part  of  Sixth  street. 
This  case  is  clearly  distinguishable  from  that 
class  of  cases  in  which  the  grantor  of  lots 
has  been  estopped,  in  favor  of  his  grantee, 
from  claiming  as  his  private  property  the 
streets  or  parks  by  which  he  expressly 
bounded  such  lots.  The  record  shows  no 
ground  of  estoppel  In  this  case;  for  It  does 
not  appear  that  the  city  council  had  even  con- 
structive notice  of  the  Duff  map,  at  the  date 
of  Its  general  ordinance  of  acceptance  of  all 
offers  to  dedicate  streets,  etc.,  nor  that  It 
passed  said  ordinance  in  reliance  upon  any 
representation,  by  word  or  act,  of  Raymond. 
That  ordinance  had  no  reference  nor  applica- 
tion to  the  land  in  question,  unless,  before 
its  passage,  Raymond  had  offered  to  dedicate 
that  land  to  the  public.  So  that  the  contro- 
versy is  reduced  to  the  question  whether 
Raymond  had  offered  to  dedicate  the  de-' 
manded  premises  before  the  iinssage  of  or- 
dinance No.  88,  and,  surely,  the  evidence  was 
insufficient  to  prove  that  he  had. 

2.  As  to  the  alleged  dedication  of  a  dis- 
tinct part  of  the  dei^anded  premises  by  Rich- 
ard Duff,  it  is  to  be  remarked  that  about 
two-fifths  of  said  premises  lie  northeast  of 
and  adjoin  the  northeastprly  side  of  Ray- 
mond's strip  of  land,  and  within  the  bounda- 
ries of  the  northeast  parcel  conveyed,  as 
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aforesaid,  by  Raymond  to  Charles  Duff,  and 
by  the  latter  to  Richard  Duff,  and  which 
was  owned  by  Richard  Duff  at  the  time  he 
caused  the  survey  and  map  to  be  made  by 
HerriclL  And,  although  the  deed  from  Ray- 
mond to  the  defendant  Lura  A.  Fay  pur- 
I>orts  to  convey  the  whole  of  the  demanded 
premises,  there  Is  no  evidence  tending  to 
prove  a  deraignment  of  title  to  that  part 
thereof  which  is  shown  to  have  been  owned 
by  Richard  Duff  at  the  time  he  made  the 
survey  and  map  from  Ricliard  Duff  to  either 
of  the  defendants.  On  the  contrary,  it  ap- 
pears tliat  the  administrator  of  the  estate  of 
Ricliard  Duff  conveyed  it  to  Randall  by  the 
following  description:  "AU  those  lots,  blocks, 
and  parts  of  lots  lying  in  the  Duff  &■  Ray- 
mond addition  to  the  town,  now  'city,  of 
Bnrel^a,  in  Humboldt  county,  state  of  Cali- 
fornia, numliered  and  described  by  reference 
to  the  plat  thereof  made  by  R.  F.  Herrick,  as 
follows:  All  of  lots  number  one  (1),  two  (2), 
ttiree(S),four(4).and  seven (7),ln  block  one(l), 
and  that  portion  of  lots  number  five  (5)  and 
six  (6),  in  block  one  (1),  and  lots  one  (1>  and 
two  (2),  in  block  two  (2),  lying  northwest 
from  the  red  line  on  said  plat  marking  the 
northwest  boundary  of  that  portion  of  said 
addition  belonging  to  Charles  Raymond;  alSb 
tliat  portion  of  lots  number  four  (4),  flvp  '5), 
six  <6),  and  seven  (7),  in  block  two  (2),  auU 
lot  (»ie  <1>,  in  block  five  (a),  lying  southerly 
of  the  red  line  on  said  plat,  marking  the 
southerly  boundary  of  that  portion  of  said 
addition  belonging  to  said  Raymond."  The 
defendants  objected  to  this  deed  on  the 
grounds  tliat  an  administrator  has  no  power 
to  dedicate  the  land  of  his  intestate;  that 
defendants  are  not  bound  by  the  acts  of 
Duff's  administrator;  and  that  neither  Ran- 
dall nor  the  heirs  of  Richard  Duff  are  par- 
ties to  the  action.  Conceding  tliat  the  admin- 
istrator bad  no  power  to  dedicate,  I  think 
the  deed  was  competent  and  relevant  to  show 
that  Duff's  title  had  passed  directly  to  Ran- 
.dall  before  the  commencement  of  this  action, 
tbns  laying  the  foundation  for  evidence 
.either  tltat  Randall  had  dedicated,  or  that  he 
iiad  acquiesced  in  the  dedicatory  acts  of  his 
grantor,  and  completed  them,  in  case  the 
dedication  bad  not  been  completed  in  the  life- 
time of  the  latter;  and,  for  these  purposes, 
the  introduction  of  the  administrator's  deed 
was  followed  by  evidence  tending  to  prove 
that  Randall  had,  at  least,  acquiesced  in  all 
the  dedicatory  acts  of  Duff.  He  had  accept- 
ed a  conveyance  of  the  lots  merely,  as  de- 
scribed on  the  map  made  by  Duff.  He  sold 
many  of  those  lots,  designating  them  by  the 
numbers  on  said  map,  and  describing  them 
.as  bounded  by  the  streets  as  laid  out  on  the 
map;  and  in  two  instances  referred  to  Sixth 
street,  and  in  one  case  described  the  lot  sold 
as  bounded  on  one  side  by  Sixth  street.  The 
map  was  in  his  possession,  and,  according  to 
the  testimony  of  his  clerk  (Mr.  Murray) 
:above  quoted,  he  was  selling  lots  from .  his 
jtortion  of  the  tract  in  March,  1S85,  before 


the  passage  of  the  ordinance  of  acceptance. 
Nor  was  it  a  valid  objection  to  the  adminis- 
trator's deed  that  Randall  and  the  heirs  of' 
Richard  Duff  were  not  parties  to  the  action. 
The  plaintiff  was  not  required  to  make  all 
persons  through  whom  4t  deraigned  its  title 
parties  defendant  If  either  Richard  Duff 
or  Randall  dedicated  that  part  of  the  land 
in  question  situate  northeast  of  the  red  lines 
on  the  map,  plaintiff's  chain  of  title  thereto, 
from  the  highest  source,  was  unbroken  and 
complete,  and  shows  that  Raymond  and  wife, 
the  grantors  of  the  defendant  Lura  A  Fay, 
had  no  title  thereto  at  the  date  (June  24, 
1887)  of  their  deed  to  her,  and  there  is  no 
evidence  tliat  they  ever  acquired  any  title 
thereto  afterwards.  I  think,  however,  that 
the  evidence  was  sufficient  to  justify  the  Jury 
In  finding  an  offer  to  dedicate  by  Richard 
Duff,  and  an  acceptance  thereof  by  the  city 
during  his  lifetime,  especially  as  against  the 
defendants,  who  appear  to  have  no  title.  I 
perceive  no  reason  to  doubt  that  Richard 
Duff  intended  to  dedicate,  and  intended  his 
acts  as  an  offer  to  dedicate.  He  would  have 
recorded  his  map  but  for  the  opposition  of 
Raymond.  As  to  that  part  of  the  demanded 
premises  situate  between  the  two  red  lines 
on  the  map,  I  think  the  order  and  judgment 
should  be  reversed,  and  a  new  trial  granted; 
but  as  to  that  part  of  said  premises  lying 
northeast  of  said  red  lines,  and  not  between 
them,  I  think  the  order  and  judgment  should 
be  afiSnped. 

We  concur:    BELCHER,  C;  HAYNB8,  C. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion  the  order  and  judgment 
are  reversed,  and  a  new  trial  granted  as  to 
all  that  part  of  the  demanded  premises  de- 
scribed as  situate  t}etween  the  two  red  lines 
onthe  map;  but,  as  to  the  remainder  of  said 
premises  lying  northeasterly  from  said  red 
lines,  the  order  and  judgment  are  affirmed. 


(21  Colo.  1) 

JOHN  MOUAT  LUMBER  00.  v.  CITX  OF 

DENVER.! 

(Supreme  Court  of  Olorado.    Feb.  18,  1895.) 

Dedic;i.tion  or  Btbbet  —  Acobptanob  bt  Citt — 
Evidence. 

1.  There  is  no  statntory  dedication  of  a  street 
by  the  filing  of  a  plat  between  the  time  of  the 
adoi>tion  and  the  taking  effect  of  the  first  statute 
authorizing  snch  a  dedication. 

2.  The  platting  of  streets  and  sale  of  lots 
thereby  amounts  to  a  mere  offer  of  dedication,  so 
far  as  the  dty  is  concerned;  and,  though  the  of- 
fer may  not  he  withdrawn  at  pleasure,  the  city 
may,  under  certain  circumstances,  lose  its  right 
to  accept  it. 

8.  Evidence  that,  from  the  time  of  the  fil- 
ing of  a  plat  to  the  time  of  bringing  suit,  more 
than  20  years  elapsed,  during  which  streets 
marked  on  the  plat  were  not  nsed  by  the  city  for 
any  purpose,  and  that  they  could  be  made  fit  for 
street  purposes  only  by  the  expenditure  of  a  large 
amount;   that  for  several  years  before  suit  such 

1  Rehearing  denied  April  1,  1895. 
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streets,  which  were  near  the  center  of  the  dty, 
were  inclosed  by  a  fence,  and  improved  and  used 
as  private  property,  and  that  there  was  a  residence 
in  one  of  them;  and  that  the  connecting  streeets 
had  been  surrendered  for  railroad  and  other  pur- 
pofies, — made  a  prima  facie  sbowini;  that  the  city 
did  not  intend  to  accept  them  as  public  streets. 

Error  to  district  court,  Arapahoe  county. 

Action  by  the  .Tohn  Mouat  Lumber  Com- 
pany a^lnst  the  city  of  Denver  to  determine 
the  better  right  to  certain  streets.  From  a 
Judgment  of  nonsuit,  plaintiff  brings  error. 
Reversed. 

This  suit  was  instituted  by  plaintiff  in 
error,  the  John  Mouat  Lumber  Company,  a 
corporation,  against  the  city  of  Denver,  for 
the  purpose  of  determining  who  had  tlie  bet- 
ter right  to  those  portions  of  Twenty-Sixth 
and  Twenty-Seventh  streets,  between  Blalce 
street  and  the  railroad  grounds,  as  marlced 
upon  Case  &  Ebert's  addition  to  the  city  of 
Denver.  See  plat.  In  the  district  court, 
plaintiff  suffered  a  nonsuit  at  the  conclusion 
of  Its  testimony.  To  the  Judgment  of  non- 
suit it  duly  excepted,  and  brings  the  case 
here  upon  error.  The  facts  are  undisputed, 
and,  so  far  as  necessary  to  an  understanding 
of  the  opinion,  are  as  follows:  The  land  in 
controversy  is  a  part  of  a  quarter  section  of 
land  patented  by  the  United  States  to  Fran- 
cis M.  Case  under  date  of  July  17,  1867.  In 
April,  1868,  Case  filed  a  map  of  Case  & 
Ebert's  addition  to  Denver  city,  of  which  ad- 
dition the  parcels  of  land  in  controversy  are 
a  part.  Depot  street  is  one  of  the  streets  up- 
on this  plat.  It  embraces  a  part  of  the 
ground  in  dispute,  viz.  the  intersection  of 
Twenty-Sixth  and  Twenty-Seventh  streets 
with  Depot  street  The  other  parcels  of  land 
in  dispute  are  the  two  culs-de-sac  between 
Depot  street  and  Blake  street,  upon  Twenty- 
Sixth  and  Twenty-Seventh  streets;  the  entire 
ground  in  controversy  being  a  strip  180  feet 
In  length  by  80  feet  in  width  on  Twenty- 
Sixth  street,  and  a  like  amount  on  Twenty- 
Seventh  street,  as  platted.  There  are  no 
streets  beyond  the  railroad  tracks,  or  on  the 
northwesterly  side  of  the  ground  in  dispute, 
and  there  is  no  means  of  ingress  or  egress  in 
that  direction.  There  are  now,  and  have 
been  for  many  years  past,  a  large  number  of 
railroad  tracks  entering  and  contiguous  to 
Depot  street,  at  the  point  of  intersection  with 
Twenty-Sixth  and  Twenty-Seventh  streetH. 
By  an  ordinance  duly  passed  and  approved 
on  the  4th  day  of  May,  1871,  the  city  of  Den- 
ver vacated  and  abolished  Depot  street,  but 
no  part  of  either  Twenty-Sixth  or  Twenty- 
Seventh  streets  was  included  in  such  vacat- 
ing ordinance.  The  evidence  does  not  show 
tlmt  any  part  of  the  priemises  in  controversy 
was  ever  accepted  as  a  public  street  by  the 
city  prior  to  the  bringing  of  this  suit,  but, 
on  the  contrary,  it  is  shown  that  portions  of 
tlie  proi)erty  were  at  all  times  impassable, 
and  unfit  for  use  for  street  purposes;  one 
of  these  streets  having  a  large  depression  in 
it,  covered  with  water,  described  by  the  wit- 
nesses as  a  slough,  and  the  other  having  a 


ditch  and  a  steep  embankment,  seven  or  eight 
feet  in  height,  although  pedestrians  and 
teams  at  times  passed  across  the  premises. 
Some  years  before  the  institution  of  this  ac- 
tion, plaintiff  in  error  purchased  the  grounds 
theretofore  known  as  "Depot  Street"  and 
also  the  two  culs-de-sac  aforesaid,  took  pos- 
session, inclosed  the  premises  with  a  sntv 
stantial  fence,  and  has  ever  since  remained 
in  such  possession.  By  the  ordinance  vacat- 
ing and  abolishing  Depot  street,  all  streets 
and  alleys  lying  northwest  of  the  railroad 
company's  right  of  way  were  also  abolished. 
The  evidence  shows  that  neither  of  the  par- 
cels of  land  in  controversy  has  ever  been  ac- 
cepted by  the  city  for  street  purposes;  that 
neither  has  ever  been  graded  or  in  any  way 
improved  by  the  city,  but  the  ground  has 
been  for  many  years  unused  by  It,  and  oc- 
cupied as  private  property.  In  one  of  these 
streets  a  dwelling  house  is  situated,  near  the 
center.  This  house,  which  was  built  in  1871, 
remained  at  the  time  of  the  institution  of  this 
suit  in  1888. 

Markham  &  Carr,  for  plaintiff  In  error. 
John  F.  Shafroth,  F.  A.  Williams,  and  A. 
B.  Seaman,  for  defendant  in  error. 

HAYT,  O.  'J.  (after  stating  the  facts). 
There  was  no  statutory  dedication  by  the 
filing  of  the  plat,  for  the  reason  that  the  first 
statute  upon  which  a  statutory  dedication 
could  be  Imsed,  although  adopted  In  January. 
1868,  did  not  go  into  effect  until  the  Ist  day 
of  July,  1868,  while  the  plat  of  the  Case  & 
Ebert  ad^tion  to  the  city  of  Denver  was 
filed  on  the  7th  day  of  the  intervening  month 
of  April.  Rev.  St  1868,  p.  619;  2  Dill.  Mud. 
Corp.  8  628;  City  of  Denver  v.  Clements,  3 
Colo.  472. 

It  is  equally  clear,  we  think,  that  there 
was  a  common-law  dedication  by  the  owner 
of  the  pieces  of  land  In  'controversy,  these 
parcels  being  portions  of  certain  streets 
marked  upon  the  plat  of  the  C!ase  &  Ebert 
addition  to  the  city  of  Denver.  After  the  fil- 
ing of  the  plat  the  owners  of  the  territory 
platted,  from  time  to  time,  sold  lots  In  this 
addition  with  reference  to  this  plat  Al- 
though these  lots  were  sold  to  private  parties, 
they  were  deeded  by  reference  to  the  plat, 
and  the  grantors  and  their  privies  are  estop- 
ped from  denying  the  dedication  to  the  pub- 
lic of  the  streets  and  alleys  marked  thereon. 
This  is  the  rule  established  in  City  of  Denver 
V.  Clements,  supra.  The  decision  in  the 
Clements  Case  was  affirmed  in  the  subse- 
quent case  of  Ward  v.  Farwell,  6  Colo.  66. 
In  both  cases  the  following  language  from 
Mr.  Angell  is  quoted  with  approval:  "It  may 
be  stated,  as  a  general  rule,  that  where  the 
owner  of  urban  property,  who  has  laid  it  off 
into  lots,  with  streets,  avenues,  and  alleys  inter- 
secting the  same,  sells  his  lots  with  reference 
to  a  plat  in  which  the  same  is  so  laid  off,  or 
where,  there  being  a  city  map  in  which  this 
land  is  so  laid  off,  he  adopts  such  map,  by 
sales  with  reference  thereto,  his  acts  will 
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amoant  to  a  dedication  of  tbe  designated  r 
streets,  avennes,  and  alleys  to  tbe  pablic.'- 
Ang.  Higbw.  i  149.  Tbe  doctrine  o*  the 
text  of  Mr.  Angell  is  supported  in  tbe  fouu-nr- 
iDg,  among  otber,  cases:  Bartlett  y.  Bangor, 
67  Me.  400;  Carter  t.  City  of  Portland.  4 
Or.  33»;  West  Corington  ▼.  Frelilns,  8  Bush, 
121;  Hawley  v.  Mayor,  etc.,  33  Md.  270;  City 
of  Eran8TilIe  t.  Evans,  37  Ind.  229;  Weis- 
brwl  T.  Railway  Co.,  21  Wis.  609;  In  re 
Or>eninR  of  Pearl  St,  111  Pa.  St  565,  5  AU. 
4:si);  Elliott,  Roads  &  8.  p.  89;  5  Am.  &  Eng. 
Enc.  Law,  p.  407,  and  cases  cited. 

It  must,  bowcyer,  l>e  conceded  tbat  the  mie 
contended  for  by  appellant— that  sncb  platting 
and  sale  of  lots  constitute  a  dedication  of  the 
stre<!t8  and  alleys  delineated  npon  tbe  plat 
only  as  between  tbe  grantors  and  purchasers 
from  them,  and  that  so  far  as  tbe  city  is  con- 
cerned, such  acts  amount  to  a  mere  offer  of 
dedication,  which  may  be  withdrawn  at  any 
time  prior  to  acceptance  by  tbe  public  authori- 
ties of  tbe  city— is  well  supported  by  both  rea- 
son and  autliority.  City  of  Chicago  v.  Drexel, 
141  111.  89,  30  N,  E.  774;  People  y.  Reed,  81 
Cal.  70,  22  Pac.  474,  and  rases  cited.  If  this 
question  were  res  nova  in  this  state,  we 
should  examine  the  conflicting  decisions  with 
care,  for  the  purpose  of  ascertaining  to  which 
side  preference  should  be  given;  but,  under 
tbe  circumstances,  we  do  not  feel  warranted 
in  entering  upon  this  field  of  investigation. 
Tho  rule  that  it  is  better  to  have  the  law  cer- 
tain, than  that  tbe  result  in  a  given  case 
should  be  In  accordance  with  strict  logic,  has 
force  In  all  cases,  but  more  particularly  in 
those  where  the  rights  of  real  property  are 
concerned.  At  common  law  there  must  be 
both  an  offer  of  dedication  by  the  owner,  and 
an  acceptance  by  the  city,  to  constitute  a  com- 
plete dedication.  This  has  been  held  by  this 
court  in  two  recent  cases.  Olty  of  Denver  v. 
Denver  &  8.  P.  R.  Co..  17  Colo.  583,  31  Pac. 
3;i8;  Trine  v.  City  of  Pueblo,  20  Colo.  — ,  39 
Pac.  330.  The  Clements  Case,  although  recog- 
nizing the  doctrine  that,  to  constitute  a  com- 
plete d<'dlcatlon,  an  acceptance  on  the  part  of 
the  public  autliorltles  Is  necessary,  holds  that 
by  tlic  filing  of  a  plat  showing  blocks,  lots, 
streets,  and  alleys,  and  selling  lots  with  ref- 
erence thereto,  the  owner  is  thereby  estopped 
from  denying  an  intention  to  dedicate  such 
8tre«>t8  and  alleys  to  public  use,  and  that  he 
cnimot  recall  his  dedication,  but  the  streets 
may  be  opened  by  the  local  authorities  at  such 
reasonable  time  as  the  public  interest  may  re- 
quire. The  facts  In  this  case  are  iu  many  par- 
ticulars similar  to  those  Iu  the  case  of  City  of 
Donvei"  v.  Clements,  supra.  In  that  case,  as 
in  this,  a  plat  had  been  prepaix-d,  and  made  a 
public  record.  I'lwn  these  plats  certain  parts 
are  doslgiiatcd  as  streets,  and  certain  other 
portions  as  alleys,  these  streets  and  alleys  be- 
ing a  contlniuition  of  certain  public  streets  and 
alleys  of  the  city  of  Denver.  After  the  filing 
of  sucli  pint  many  lots  were  sold  with  refer- 
ence theieto:  and  we  hold  In  this  case,  iu  ac- 
cordance w>Jj  tbe  opinion  of  the  court  in  tbe 


Clements  Case,  tbat  these  acts  show  an  otfer 
to  dedicate  on  tbe  part  of  the  owner,  wbldi 
offer  be  may  not  witbdmw  at  his  pleasure. 
This  does  not,  however,  do  away  wltb  the  ne- 
cessity for  acceptance,  and  the  city  may.  un- 
der certain  circumstances,  lose  its  right  to  ac- 
cept. The  only  evidence  In  this  record  relied 
npon  to  establish  an. acceptance  by  the  dty 
shows  tbat  although  the  particular  portions  of 
the  streets  In  controversy  In  this  action  were 
not  used  or  occupied  by  tbe  public  to  any 
considerable  extent,  other  portions  of  these 
streets  were  occupied  and  nsed  costinuonsly 
from  tbe  time  of  filing  tbe  plat  to  tbe  time 
of  tbe  institution  Of  this  suit  It  is  also  ad- 
mitted that  on  the  4th  day  of  May,  1S71,  by  an 
ordinance  duly  adopted.  Depot  street  in  Case 
&  Eliert's  addition  to  the  city  of  Denver,  and 
all  streets  and  alleys  lying  northwest  at  the 
Denver  Pacific  Railway  Company's  right  of 
way,  and  southeast  of  the  southwest  line  of 
W  street  In  said  Case  &  Ebert's  addition, 
were  vacated  and  abolished.  The  passage  of 
this  ordhiance  it  is  said  indicates  that  the  dty 
authorities  understood  tbat  these  streets  bad 
been  accepted;  othen^ise  tbe  ordinance  would 
have  been  unnecessary.  At  the  date  of  tbe 
institution  of  this  suit  it  is  alleged,  the  city  - 
authorities  were  about  to  take  formal  posses- 
sion of  tbe  premises  in  controversy.  These 
circumstances  are  entitled  to  but  little  weight 
upon  the  question  of  acceptance.  As  against 
this,  the  evidence  on  the  part  of  platntilTa 
witnesses  tends  to  show  that  from  the  time 
of  tbe  filing  of  tbe  map  of  Case  &  Ebert's  ad- 
dition. In  1868,  to  the  time  of  bringing  this 
suit— a  i>eriod  of  more  than  20  years,— tbe 
ground  in  controversy  bad  never  been  used 
by  the  city  for  any  purpose  whatsoever,  al- 
though pedestrians  and  others  did  occasionally 
pass  over  It  during  a  portion  of  the  time.  It 
has  of  late  years  been  inclosed  by  a  substantial 
fence,  and  otherwise  improved  and  used  as 
private  property.  The  evidence  further  shows 
that  this  ground  could  only  be  made  fit  for 
street  purposes  by  the  expenditure  of  a  large 
amount  of  money  in  filling  and  grading.  It 
is  also  shown  that  in  tbe  coiter  of  one  of  these 
streets  there  Is  a  dwelling  house,  erected  in 
1871,  which  has  since  that  date  been  occupied 
as  a  place  of  residence  without  objection  from 
any  source.  These  uncontroverted  facts.  In 
view  of  the  peculiar  location  of  the  propwty. 
Its  proximity  to  the  main  part  of  the  city,  tbe  - 
surrender  of-  connecting  streets  for  railroad 
and  otiier  purposes,  we  think,  are  prima  fftde 
sufficient  to  show  that  the  city  did  not  Intend 
to  accept  the  property  as  a  part  of  tbe  public 
streets  of  the  city  of  Denver.  The  doctrine 
of  estoppel  In  pals  is  equitable  in  character, 
and  applies  to  the  city  as  well  as  to  the  prop- 
erty owner.  Judge  Dillon,  in  his  worit  on 
Municipal  Corporations,  states  tlie  law  as  fol- 
lows: "The  author  cannot  assent  to  the  doc- 
trine that,  as  respects  public  rights,  municipal 
corporations  are  Impliedly  within  ordinary 
limitation  statutes.  It  is  unsafe  to  recognize 
such  a  principle.     But  there  Is  no  danger  In 
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recognizing  the  principle  of  an  estoppel  in 
pals  88  applicable  to  exceptional  cases,  since 
this  leaves  the  courts  to  decide  the  qnestlon, 
not  by  the  mere  lapse  of  time,  but,  upon  all 
the  circumstances  of  the  case,  to  hold  the  pub- 
lic estopped,  or  not,  as  right  and  Justice  may 
require."  DUl.  Mun.  Corp.  (4th  Ed.)  |  675. 
We,  of  course,  shall  not  attempt  to  anticipate 
the  character  of  the  evidence  that  may  be  In- 
troduced to  rebut  that  introduced  by  plaintiff 
in  this  behalf.  Until  the  facts  are  fully  pre- 
sented the  court  cannot  finally  pass  upon  the 
question. 

In  view  of  a  new  trial,  we  may  properly  con- 
rider  the  effect  of  the  ordinance  vacating  De- 
pot street  upon  the  places  of  Intersection  with 
Twenty-Slxtb  and  Twenty-Seventh  streetg. 
The  validity  of  the  ordinance  vacating  Depot 
street  is  not  contested  in  this  case,  bat  It  is 
contended  that  as  this  ordinance  did  not,  by 
its  terms,  vacate  either  Twenty-Sixth  or 
Twenty-Seventh  streets,  and  as  these  streets 
extended  across  Depot  street,  the  premises,  at 
the  places  of  Intersection,  still  remained  pub- 
lic streets.  A  reference  to  the  plat  filed  shows 
that  the  premises  alluded  to  were  covered 
equally  by  Depot  street  and  by  Twenty-Sixth 
and  Twenty-Seventh  streets.  As  to  these  par- 
cels of  land,  there  was  therefore  an  offer  of 
dedication  to  the  pubUc-^First,  as  a  part  of 
Depot  street;  second,  as  parts  of  Twenty- 
Sixth  and  Twenty-Seventh  streets.  It  follows 
from  this  that  the  vacation  of  Depot  street 
had  no  effect  upon  either  Twenty-Slxtb  or 
Twenty-Seventh  streets,  the  Intersections  of 
those  streets  with  Depot  street  still  remaining 
as  before  the  passage  of  the  ordinance.  This 
will  leave  the  question  of  acceptance  of  this 
QHice  by  the  city  upon  the  original  offer  of 
dedication  open  to  Investigation,  und»-  the 
same  terms  as  th6  remainder  of  the  disputed 
territory. 

In  this  case  there  has  never  been  a  statutory 
dedication  of  the  premises  in  controversy  to 
the  city  for  public  pui-poses.  The  right  of  the 
city  is  based. entirely  upon  equitable  consid- 
erations, and  as  against  these  are  to  be  weigh- 
ed the  equities  of  plaintiff  in  error  with  Its  ti- 
tle. From  the  evidence  Introduced,  the  supe- 
rior equities  are  with  the- plaintiff;  hence  the 
judgment  of  nonsuit  should  not  have  been  ren- 
dered. It  will  accordingly  be  reversed,  and 
the  cause  remanded.     Reversed. 


(8  CoJo.  App.  174) 

LINDEN  et  al.  v.  BLACK. 

(Court  of  Appeals  of  Colorado.     April  8,  1895.) 

Suit  fob  Pbicb  op  Goods— Defenses— Breach 

OF  COSTKdCT  WrXH  AXOTHBK. 

Defendant,  under  a  private  arrauBenient 
with  a  life  insurance  agent,  purchased  clothing 
from  plaintiff,  who  had  promised  such  a^eut  to 
talteapolicyof  life  insurance  at  some  future  time, 
the  first  premiums  on  which  were  to  be  paid  In 
clothidg  to  the  agent  and  defendant.  After  the 
delivery  of  the  clothing  sq  purdiased,  plaintiff  re- 
fused to  take  the  insurance.  Hdil.  that  such  re- 
fusal was  no  defense  to  a  suit  brought  against  de- 
fendant for  the  value  of  the  clotbing. 
.  v.40P.no.4— 16 


Apx>eal  from  Arapahoe  county  court. 

Action  by  Alfred  Linden  and  another 
against  John  R.  Black.  Judgment  foi  de- 
fendant, and  plaintiffs  appeal.     Reversed. 

d.  P.  Evans  and  E.  E.  Edmonds,  for  api)el- 
lants.     F.  S.  Tesch,  for  appellee. 

REED,  P.  J.  Appellants  were  tailors,  who 
made  and  sold  to  appellee  clothing,  which, 
with  some  repairing,  amounted  to  $73,  none 
of  which  had  been  paid.  Suit  was  brought 
before  a  justice  of  the  peace;  a  trial  had: 
judgment  for  plaintiffs  for  the  amount  of  the 
bill.  An  appeal  was  taken  to  the  county 
court;  trial  had  to  the- court;  judgment  for 
the  plaintiffs  for  the  amount  of  the  bill  ($73); 
motion  for  a  new  trial  made  and  sustained; 
new  trial  had  to  the  court,  with  finding  and 
judgment  for  the  defendant,  from  which  an 
appeal  was  taken  to  this  court.  No  question 
was  made  In  regard  to  the  correctness  of  the 
plaintiffs'  account.  The  only  question  Is  in 
regard  to  the  defense,  which  Is  one  of  tho 
most  remarkable  ever  interposed  and  allowed 
In  a  court  of  justice.  The  defendant  was  a 
druggist's  clerk,  in  no  way  connected  with 
life  or  other  insurance.  One  William  H. 
Mastln,  a  friend  of  his,  was,  or  claimed  to 
be,  a  soliciting  agent  for  the  Equitable  Life 
Insurance  Company.  The  evidence  of  defend- 
ant, his  brother,  and  Mastin  was:  That  plain- 
tiffs had  agreed,  each,  to  take  of  the  insur- 
ance company,  through  Slastln,  a  life  policy 
of  $.<l,(X)0,  the  first  payment  on  one  of  which 
would  be  ?87.50,  on  the  other  $93.30,  aggre- 
gating $180.80;  the  payment,  or  the  greater 
part  of  it,  to  be  paid  in  clothing  to  Mastln  and 
defendant.  That  thereupon  defendant  order- 
ed and  received  goods  for  himself  and  broth- 
er to  the  amount  of  the  bill  ($73).  Mastln  got 
goods  to  the  value  of  $68.  Mastin  testified, 
"The  clothes  which  were  to  be  taken  as  pay 
for  the  first  year's  premiums  were  to  be  taken 
by  myself,  John  Black,  and  Will  Black." 
Some  time  after  the  delivery  of  the  goods, 
Mastln  presented  applications  for  plaintiffs  to 
sign  to  obtain  policies  of  Insurance.  They 
declined  to  sign  applications,  or  take  insur- 
ance; presented  ttielr  bill  to  defendant,  who 
refused  to  pay  because  plaintiffs  had  not  tak- 
en the  policies  of  life  Insurance.  Neither  de- 
fendant's bin,  nor  that  against  Mastlu,  wnn 
paid.  This  statement  of  facts,  without  com- 
ment, should  be  enough  to  dispose  of  the  case; 
but  as  counsel  for  appellee,  evidently  iii  goo<l 
faith,  urges  the  correctness  of  the  judgment, 
and  seems  to  think  there  was  a  defense,  and 
the  trial  court  established  It  as  a  legal  de- 
fense, courtesy  requires  that  some  attention 
be  paid  to  It 

A  promise  to  take  life  Insurance  at  some  fu- 
ture time,  and  a  failure  to  take  It,  when  no 
application  is  made,  accepted,  or  policy  Is- 
sued, does  not  create  a  cause  of  action.  It  Is 
not  shown  that  the  Equitable  Insurance  Com- 
pany ever  had  any  knowledge  wliatever  In 
regard  to  the  transaction,— not  only  was  not 
damaged,  but  in  no  way  connected  with  It 
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It  1b  a  well-settled  rule  of  the  law  of  agency 
that  an  agent  to  sell,  unless  specially  author- 
ized, cannot  barter  or  trade,  but  can  only  ac- 
cept casta.  Mastin  was  only  a  soliciting 
agent,  and  aa  such  could  only  harre  been  ^ti- 
tled to  a  commission  after  insurance  was  ef- 
fected. It  is  not  presumable  that  such  com- 
mission absorbed  the  entire  first  annual  pay- 
ment, of  $180.80,  so  that  he  could  apply  it  to 
use  of  himself  and  friends.  What  his  com- 
mission would  have  been  if  the  Insurances 
had  been  consummated,  Is  not  disclosed. 
There  was  no  contract  for  insurance  that  any 
I>arty  could  enforce.  If  there  had  been,  it 
could  only  have  beei)  between  the  Insurance 
company  and  plaintiffs;  and  no  suit  for  dam- 
ages for  nonperformance,  or  as  basis  of  de- 
fense, could  be  available  to  a  soliciting  agent, 
or  any  one  else,  without  an  assignment.  How 
the  defendant  could  avail  liimseif  of  it  as  a 
defense  is  a  legal  conundrum.  The  only  priv- 
ity shown  to  have  existed  was  that  defendant 
was  a  friend  of  the  soliciting  agent  It  Is 
not  pretended  that  he  had  paid  the  insurance 
company  or  Its  agent  for  the  clothing,  or  was 
under  any  legal  obligation  to  pay.  So  far  as 
appears,  the  clothing  was  to  be  a  gift  from 
the  agent  to  the  defendant  and  brother.  It  is 
apparent  that  such  generosity  was  to  be  either 
at  the  expense  of  the  insurance  company  or 
plalntiHs.  The  intention  of  the  parties  la 
clearly  apparent  Aside  from  the  want  of 
legal  sufficiency,  the  claim  should  have  been 
rejected  on  the  ground  of  public  policy  and 
morality.  Courts  should  not  countenance  de- 
fenses tliat  bear  the  brand  of  fraud  so  con- 
spicuously. In  no  legal  aspect  could  the 
claim  inure  to  the  benefit  of  the  defendant, 
and  operate  as  a  set-off  or  counterclaim,  or 
as  any  defense  whatever,  against  the  demand 
of  the  plaintiffs.  The  Judgment  will  be  re- 
versed, and  cause  remanded,  with  Instruc- 
tions to  Miter  judgment  for  the  plalntiflfs  un- 
less some  other  and  legitimate  defense  is  in- 
terposed.    Reversed. 


(6  Colo.  App.  164) 

CORT  V.  NEWMAN.i 
(Court  of  Appeals  of  Olorado.    April  8,  1895.) 
Spkoi Ai,  Constable — Appoi  ntmbnt— Appeakanob. 

1.  Where  a  special  constable  is  appointed, 
under  Gen.  St.  1883,  §  2068,  providing  that  a 
justice  may  appoint  one  when  there  is  a  proba- 
bility that  goods  will  be  remoTed  before  applica- 
tion can  be  made  to  a  qualified  constable,  and 
that  the  appointment  shall  be  by  a  written  in- 
dorsement under  seal  upon  the  back  of  the  pro- 
cess, the  burden  is  on  the  party  justifying  under 
such  an  appointment  to  show  affirmatively  that 
the  causes  authorizing  it  existed,  and  that  it  was 
made  in  the  manner  prescribed  by  law. 

2.  Where  goods  were  taken  under  a  void 
process,  and  a  trial  was  had  at  the  instance  of 
the  owner  to  adjudge  whether  they  were  exempt, 
his  appearance  was  insufficient  to  confer  juris- 
diction over  the  subject-matter. 

Error  to  county  court,  Arapahoe  county. 
Action  by  M.  Oort  against  P.  H.  Newman 


1  Rehearing  denied  May  13,  1885. 


for  the  possession  of  goods  wrongfully  taken. 
From  a  judgment  for  defendant  on  an  agreed 
statement  of  facts,  plaintiff  brings  error. 
Reversed. 

Osbom  &  Taylor  and  A.  M.  Ellington,  for 
plaintiff  in  error.  Alfred  Muller,  for  defend- 
ant in  error. 

THOMSON,  J.  This  is  an  action  tor  the 
possession  of  goods  and  chattels.  The  affi- 
davit of  the  plaintiff,  Coit,  sets  forth  bis 
ownership  and  right  of  possession  of  tlie 
property,  and  alleges  that  it  was  taken  from 
him  by  the  defendant  pretending  that  he 
was  a  constable,  and  that  he  took  the  prop- 
ferty  on  execution,  whereas  he  was  not  a 
constable,  nor  authorized  to  act  as  such. 
The  aflldavlt  contains  the  usual  other  aver- 
ments, and  alleges  that  the  property  was 
exempt  from  attachment  and  execution  by 
law.  The  complaint  is  in  the  common  form. 
The  answer  alleges  the  commencement  of  a 
suit  against  the  plaintiff  by  one  Prince  be- 
fore a  justice  of  the  peace,  the  issue  of  a 
writ  of  attachment  in  the  cause,  the  appoint- 
ment of  the  defendant  by  the  justice  as 
special  constable  to  serve  the  writ  and  the 
levy  by  him  as  such  special  constable  upon 
the  property  by  virtue  of  the  writ  It  also 
alleges  that  after  the  levy  a  trial  of  the  plaiu- 
tiflTs  claim  of  exemption  was  had  before  tbe 
justice,  in  a  proceeding  instituted  by  the 
plaintiff  for  that  purpose,  In  whir'i  it  was 
adjudged  that  he  was  not  entlUed  to  the 
exemption.  It  is  also  averred  that  at  the 
trial  of  the  cause  the  attachment  was  sus- 
tained, and  judgment  rendered  in  favor  of 
Prince  for  the  amount  of  his  claim.  The 
replication  put  In  issue  the  averments  of  tbe 
answer.  The  cause  was  tried  upon  an 
agreed  statement,  as  follows:  That  tbe 
plaintiff  was  the  head  of  a  family,  and 
entitied  to  the  property  as  exempt,  unless  his 
right  to  the  exemption  was  settled  by  the 
Judgment  of  the  justice;  and  that  the  de- 
fendant although  acting  as  such,  was  not 
properly  appointed  a  special  constable,  and 
was  not  authorized  to  act  as  constable,  un- 
less the  validity  of  his  acts  was  setUed  by 
the  justice's  judgment  Tbe  statements  in 
the  answer  as  to  the  trials  and  judgments 
were  admitted.  Section  2068  of  the  General 
Statutes  of  1883  provides  that  a  justice  of 
the  peace  may  appoint  a  suitable  person  to 
act  as  constable  when  there  is  a  probability 
that  goods  and  cliattels  will  be  removed  be- 
fore application  can  l>e  made  to  a  qualified 
constable;  and  that  the  appointment  shall 
be  made  by  a  written  indorsement,  under  tlie 
seal  of  the  justice,  upon  tbe  back  of  the  pro- 
cess to  be  executed.  The  agreed  statement 
does  not  set  forth  what  if  anything,  was 
done  in  the  way  of  attempting  to  appoint 
the  defendant  special  constable,  but  states 
generally  that  he  was  not  properly  appointed 
or  autfaorlzed  to  act  The  appointment  by  a 
justice  of  a  person  to  act  as  constable  mast 
be  in  strict  conformity  with  the  statute,  or 
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the  axipolntment  is  void,  and  tbe  service  of 
the  process  a  nullity;  and  a  defendant  wbo 
Justifies  under  an  alleged  appointment  must 
affirmatively  show  that  the  causes  authoriz- 
ing the  appointment  existed,  and  that  It  was 
made  in  the  manner  prescribed  by  tbe  stat- 
ute. There  Is  no  presumption  In  his  favor. 
Gordon  v.  Knapp,  1  Scam.  488.  Upon  the 
facts  as  admitted,  the  defendant  was  a 
trespasser.  -His  seizure  of  the  property  was 
not  a  levy,  but  a  wrongful  taldng.  The  Jus- 
tice acquired  no  Jurisdiction  of  the  property 
by  tbe  defendant's  act,  and  was  therefore 
without  power  to  try  or  decide  any  question 
concerning  it.  That  such  a  trial  was  had  at 
the  plaintiff's  Instigation,  and  that  he-  ap- 
peared and  participated  in  It,*  is  Immaterial. 
Want  of  jurisdiction  of  tbe  person  may  be 
waived  by  appearance,  but  jurisdiction  of 
tbe  subject-matter  cannot  be  conferred  by 
consent  What  tbe  plaintiff's  rights  in  tbe 
matter  of  a  dalm  of  exemption,  made  In  a 
proper  case,  would  be,  is  unimportant.  There 
can  be  no  trial  of  such  a  dalm,  except  upon 
a  legal  seizure  of  the  property.  The  judg- 
ment of  tbe  Justice  upon  tbe  exemption  claim 
was  void.  Upon  the  admitted  fants.  Judg- 
ment was  given  for  the  defendant,  whereas 
It  should  have  been  for  the  plaintiff.  It  must 
therefore  be  reversed.    Reversed. 


(C  Colo.  App.  173) 

LOTHROP  V.  FLOWER.1 
(Court  of  Appeals  of  Colorado.    April  8,  1895.) 
Review  os  Appeal. 
A  finding  by  the  coart  upon  conflicting 
evidence  will  not  be  disturbed. 

Appeal  from  district  court,  Arapahoe  coun- 
ty. 

,  Action  by  John  S.  Flower  against  Wilbur 
C.  Lothrop.  I<'i-om  a  judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

iSamuel  H.  Baiter,  for  appellant 

RBED,  P.  J.  Appellee  brought  suit  to  re- 
cover $200,  as  alleged  commission  due  in  re- 
gard to  a  certain  transaction.  The  original 
claim  was  for  $240,  but  a  settlement  waa  had, 
and  1200  was  the  amount  agreed  upon,  and 
conceded  by  appellant,  for  which  amount  suit 
was  brought.  In  answer  to  complaint  of  ap- 
pellee, appellant  filed  a  counterclaim  or  set- 
off. It  appears  that  the  parties  had  excha  jged 
properties;  that  from  appellee  to  appellant 
being  an  imfinished  residence,  requiring  va- 
rious small  jobs  to  be  done  to  complete  it, 
which  It  is  alleged  appellee  agreed  to  do, 
but  failed,  and  appellant  caused  them  to  be 
done,  charging  the  cost  to  appellee.  Tbe  sum 
<*ialmed  by  appellant  was:  Money  expended, 
?lG«j.80;  damage  by  loss  of  time  and  failure 
to  perform,  $00;  total,  $226.80.  There  was  a 
•rial  to  the  court  without  a  jury,  in  the  coun- 
ty court  resulting  In  a  judgment  against  ap- 

1  Rehearing  denied  May  13,  1885. 


pellant  for  $161.45.  An  appeal  was  talcen  to 
the  district  court,  where  a  trial  was  had  to 
the  court  without  a  Jury,  resulting  in  a  judg- 
ment against  appellant  for  $179.44,  from 
which  an  appeal  was  talcen  to  this  court. 
The  assignments  of  error  are  general;  in  ef- 
fect, that  the  coort  should  liave  found  for 
the  other  party.  There  are.no  ^>eclflc  ob- 
jections, and  no  questions  of  law  raised  to  be 
determined.  The  evidence,  was  conflicting, 
and  the  only  question  for  the  court  appears  to 
have  been  what  amount  of  counterclaim  or 
set-off  appellant  should  be  allowed.  The  court 
apparently  found  the  amount  to  be  something 
over  $20,  and  gave  Judgment  for  the  balance. 
The  amount  to  be  allowed  was  a  question  of 
fact,  dedncible  from  the  evidence,  and  de- 
pendent to  some  extent  upon  the  credit  giv- 
en to  the  evidence  of  respective  witnesses. 
The  court  was  in  a  better  position  to  decide 
the  questions  presented  than  we  can  be,  and 
the  finding  and  Judgment  should  not  be  dis- 
turl>ed.    Affirmed. 


(6  Colo.  App.  157) 

LLOYD  V.  WILLIAMS  et  al.i 

(Court  of  Appeals  of  Colorado.    April  8, 1895.) 

Fhaudulekt  Conveyance— Change  of  Fosses- 
sio.v. 

On  an  issue  as  to  the  validity  of  a  sale 
of  a  stock  of  goods,  as  against  an  attachment 
creditor,  it  appeared  that  the  sale  was  made 
to  a  cleric  of  the  vendor,  who  had  been  in  the 
store  for  some  months,  and  that  no  Inventory  of 
the  stock  was  taken  upon  the  making  of  the 
sale;  that  the  signs  on  the  store  were  unchan- 
ged; and  that  there  was  nothing  to  indicate  a 
change  of  possession,  thoneh  the  vendor  left 
the  store  on  making  the  sale,  and  did  not  re- 
turn, and  the  attachment  levy  was  made  the 
day  after  the  sale,  the  vendee  informing  the  of- 
ficer that  he  owned  the  goods,  and  showing 
him  the  bill  of  sale.  Hda,  that  tbe  sale  was 
void,  there  being  no  immediate  delivery  and 
actaal  and  continued  change  of  possession,  as  re- 
quired by  Gen.  St  {  1523. 

Appeal  from  Arapahoe  county  court 
Action  by  Thomas  E.  WiUlams  and  Henry 
N.  Wood  against  B.  Mcintosh  to  recover  for 
goods  sold  and  delivered.  A  stocic  of  goods 
was  attached  as  the  property  of  Mcintosh, 
and  L.  W.  Lloyd  intervened,  claiming  the 
goods  as  his  property.  From  a  judgment  ad- 
verse to  the  intervener,  he  appeals.     Affirmed. 

T.  E.  Waters  and  Betts  &  RInkle,  for  appel- 
lant 

THOMSON,  J.  Williams  &  Wood  brought 
their  action  before  a  justice  of  the  peace 
against  E.  Mcintosh  to  recover  $211.58  for 
goods  sold  and  delivered.  A  writ  of  attach- 
ment was  Issued  in  the  case,  and  levied  ui>ou 
a  stoclv  of  goods,  as  the  property  of  Mclutosli. 
L.  W.  Lloyd  Intervened,  claiming  the  goods  as 
his  property.  Judgment  was  rendered  against 
Mcintosh  for  the  debt  and  against  the  Inter- 
vener upon  his  affidavit  of  intervention.  The 
Intervener  appealed  to  the  county  court,  where 


1  Rehearing  denied'  May  13,  1895. 
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Jndgment  again  went  against  blm,  and  be 
brings  tbe  case  bere  by  appeal. 

It  appears  from  tbe  evidence  tbat  on  No- 
vember 3,  1892,  Lloyd  was  tbe  owner  and 
prc^rietor  of  a  grocery  store  at  No.  2704 
Cbampa  street,  Denver,  and  tbat  on  tbat  day  be 
sold  tbe  entire  stock  and  business  to  Mclntosb; 
taking  in  payment  bis  unsecured  note,  payable 
on  demand,  for  $1,910.  Two  or  tbree  days 
after  tbis,  Mclntosb  paid  bim  $300  on  tbe  note. 
After  tbe  sale  tbe  business  was  conducted  by 
Mclntosb  until  May  16,  1893.  wben  be  resold 
tbe  goods  and  business  to  Lloyd.  During  tbe 
time  Mclntosb  conducted  tbe  business,  Lloyd 
was  in  bis  employ,  at  a  salary  of  $30  per 
month;  taking  orders  and  delivering  goods 
for  bim,  and  making  purcbases  in  bis  behalf. 
In  tbe  course  of  Lloyd's  employment,  be  sev- 
eral times  pui-cbased  goods  for  Mcintosh  from 
Williams  &  Wood,  tbe  plaintiffs.  The  consid- 
eration of  the  sale  from  Mclntosb  to  Lloyd 
was  tbe  return  to  tbe  former  of  tbe  note  whicb 
be  liad  given.  No  Inventory  of  tbe  stock  was 
taken,  tbe  signs  upon  tbe  store  remained  tbe 
same  as  they  bad  been,  and  .nothing  was  done 
to  indicate  to  the  public  tbat  a  change  of  pos- 
session had  taken  place.  Tbe  sale  was  con- 
summated between  4  and  5  o'clock  of  tbe 
afternoon  of  May  16th,  and  tbe  writ  of  attach- 
ment was  levied  at  11  o'clock  tbe  next  morn- 
ing, ^(clntnsh  left  tbe  store  when  be  re- 
ceived bis  note,  remarking,  "Tbe  goods  are 
yours,"  and  did  not  return.  Wben  tbe  officer 
came  with  the  writ,  Lloyd  informed  bim  tliat 
he  was  tbe  owner  of  tbe  goods,  and  showed 
him  tbe  bill  of  sale. 

The  only  question  in  the  case  Is,  was  there 
such  an  Immediate  delivery,  followed  by  such 
actual  and  continued  possession  of  the  things 
sold,  as  to  satisfy  tbe  requirements  pf  tbe  stat- 
ute of  frauds?  Unless  there  was,  the  sale 
was  absolutely  void,  as  against  tbe  creditors 
of  tbe  vendor,  and  subsequent  purchasers  in 
good  faith.  Where  articles  sold  are  taken  by 
the  purchaser,  and  removed  to  another  local- 
ity, and  there  remain  in  his  exclusive  custody, 
tbe  question  is  not  attended  with  any  difficul- 
ty. The  acts  of  possession  are  definite,  and 
explain  themselves.  But  where,  as  in  this 
case,  there  is  no  removal  of  the  goods,  and 
they  remain  in  all  respects  exactly  as  they 
were,  the  fact  of  tbe  transfer  must  be  made 
apparent  in  some  other  way.  In  applying  tbe 
statute  to  a  case  of  tbis  kind,  Chief  Justice  El- 
bert said:  "The  vendee  must  take  tbe  actual 
possession,  and  the  possession  must  pe  open, 
notorious,  and  unequivocal,  and  such  as  to  ap- 
prise tiie  community,  or  those  who  are  accus- 
tomed to  deal  with  the  party,  tbat  tbe  goods 
have  changed  bauds,  and  tbat  tbe  title  has 
imssed  out  of  tbe  seller,  and  into  tbe  purchas- 
er. This  must  be  determined  by  tbe  vendee 
using  the  usual  marks  or  indicia  of  ownership, 
and  occupying  that  relation  to  tbe  thing  sold 
which  owners  of  property  generally  sustain  to 
their  own  property."  Cook  v.  Mann,  6  Colo. 
21.  In  tbe  case  at  bar,  wben  the  attacbmoit 
was  levied  there  was  nothing  about  tbe  store, 


or  upon  the  premises,  from  which  any  person 
conld  Infer  tliat  Mclntosb  was  not  still  tbe 
owner.  Nothing,  bad  been  done  to  advise  tbe 
public,  or  persons  dealing  there,  that  tbe  prop- 
erty bad  changed  hands.  No  inventory  was 
taken,  and  tbe  goods  were  left  in  tbe  same 
position  which  they  had  formerly  occupied. 
The  signs  ttiat  were  upon  tbe  store  building 
while  Mclntosb  was  proprietor  were  untouch- 
ed, and  no  new  sign  was  displayed.  It  is  true 
that  Mcintosh  was  not  there  on  tbe  morning  of 
tbe  17tb,  and  tbat  Lloyd  was  there.  But 
Lloyd  bad  been  there  before.  During  tbe 
whole  time  of  the  proprietorship  of  Mclntosb, 
Lloyd  was  acting  for  him,  in  tbe  business,  as 
bis  employ^  and  agent;  and  it  is  fair  to  as- 
sume tbat  Mclntosb  bad  not  been  there  him- 
self constantly.  Tbe  presence  of  Lloyd,  and 
the  absence  of  Mclntosb,  on  tbat  occasion,  are 
both  matters  which,  in  themselves,  were  en- 
tirely without  significance.  It  is  also  true 
that  Lloyd  told  the  officer  tbat  be  was  tbe 
owner,  and  showed  him  tbe  bill  of  sale;  but 
a  mere  bill  of  sale  is  no  compliance  with  the 
law,  and  "the  statute  does  not  permit  the 
transaction  to  rest  upon  tbe  declarations  of  tbe 
parties."  Bassinger  v.  Spangler,  9  Colo.  175, 
10  Pac.  809;  Sweeney  v.  Coe,  12  Colo.  485, 
21  Pac.  706.  Even  if  tbe  plaintiffs,  before 
commencing  tbeir  suit,  bad  full  knowledge  of 
the  transaction,  tbe  situation  would  not  be  al- 
tered. They  would  only  have  known  of  a 
sale  which  was  void  as  to  tbem.  Perrbi  y. 
Keed,  35  Vt.  2.  This  sale  may  have  been 
made  in  good  faith.  There  is  nothing  in  the 
evidence  to  Indicate  that  it  was  not  But  the 
statute  is  peremptory  in  Its  terms,  and  wheth- 
&c  there  was  fraud  in  fact,  or  not,  the  trans- 
action was  of  no  avail,  as  against  the  plain- 
tiffs. The  judgment  will  be  aflEinned.  Af- 
firmed. 

(6  Colo.  App.  323) 

BESHOAR  T.  CHAPPELL  et  al.i 

(Court  of  Appeals  of  Colorado.    Feb.  11,  1895.) 

CoBPOBikTiOKS -I- Action  bt  Stockholucb  —  De- 
mand ON  DiBECTOHS. 

1.  Where  plaintiff,  a  stockholder  in  a  corpo- 
ration, brings  an  action  for  himself  audtho  oth<»r 
stockholders  to  have  certain  stock  issued  by  the 
corporation  canceled,  or  the  value  thereof  paid 
into  the  treasury,  and  it  appears  that  the  suit 
was  not  brought  in  good  faith;  but  in  the  inter- 
est of  a  rival  corporation,  under  an  aitreoment 
that  it  should  direct  the  suit  and  pay  the  costs, 
plaintiff  cannot  maintain  the  action. 

2.  Where  an  action  is  brought  by  a  stock- 
bolder  of  a  corporation  apainst  an  offirer,  to 
compel  him  to  redress  an  injury  committed  by 
him  against  the  corporate  property,  the  pleadings 
must  show  a  demand  by_  the  stockholder  on  the 
corporate  authorities  to  institute  proceedings,  or 
a  sufficient  excuse  for  the  omission  to  do  so. 

Error  to  district  court,  Pueblo  county. 

Two  actions  by  M.  Besboar  against  Delos  A.. 
Chappell  and  others  to  bold  defendants  re- 
sponsible for  the  disposition  of  stock  of  tbe 
Grey  Creek  Coal  &  Coking  Company,  and  an 

i  Behearing  denied  May  13,  1883, 
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action  by  tbe  latter  company  against  Besboar 
and  another  to  compel  the  aurreuder  of  cer- 
tilicatea  of  stock,  were  consolidated,  and  tried 
as  one  case.  From  a  Judgment  dlsmisfing  the 
«omplalnt,  Beshoar  brings  error.    Affirmed. 

D.  C.  Beaman  and  Gerry  &  Rlttenhouse^ 
for  plaintiff  In  error.  Caldwell  teaman,  for 
defendants  In  error. 

BIHSELL,  P.  J.  In  the  statement  of  what 
is  requisite  to  an  apprehension  of  the  suit, 
and  to  an  application  of  the  law  which  we  con- 
clude must  control  its  decision,  we  shall  very 
closely  adhere  to  the  facts  recited  in  the  find- 
ings of  the  court.  They  may  be  occasionally 
supplemented  by  our  own  conclusions  re- 
specting some  matters,  but  In  no  instance  will 
there  be  any  departure  from  what  the  trial 
court  has  stated.  The  force  and  effect  of 
these  findings  are  thoroughly  settled.  As  a 
general  proposition,  parties  are  not  entitled  to 
attack  a  judgment  on  the  claim  that  it  U 
un8iq>ported  by  the  evidence.  Wherever  the 
controversy,  in  its  important  and  essential 
features,  rests  on  conflicting  testimony,  the 
appellant  must  be  able  to  demonstrate  error 
o£  law,  to  maintain  bis  appeaL  Neverthdess, 
we  have  read  this  very  voluminous  record, 
and  while  we  are  eompelled  to  affirm  the 
Judgment,  notwithstanding  our  conclusion 
that  there  Is  enough  in  the  case  to  show  that 
under  some  circumstances,  and  with  proper 
parties,  what  wag  done  by  the  appellee  Chap- 
jtell  would  subject  him  to  legal  responsibility, 
we  are  satisfied  the  ti'ial  court  did  not  err  in 
Us  conclusions  respecting  some  facts  which 
we  deem  decisive  of  the  action. 

In  1887  the  Cincinnati-Colorado  Coal,  Coke 
&  Iron  Company,  which  is  designated  in  the 
evidence,  and  will  be  hereafter  referred  to,  as 
the  "Pour  C.  Company,"  was  the  owner  of 
eome  lands  in  Las  Animas  county.  They 
were  coal  lands,  and  apparently  had  been 
somewhat  developed  by  that  cori>oration. 
The  company  had  not  reached  a  paying  basis, 
and  was  wiQiout  sufficient  capital  to  proceed 
with  the  satisfactory  development  of  the 
mines.  At  this  time  the  appellant,  Beshoar, 
with  some  other  persons,  was  the  owner  of 
the-  capital  stock  of  the  Pour  C.  Company. 
On  behalf  of  his  company,  he  entered  into 
negotiations  with  Chappell  which  looked  to 
tbe  organisation  of  a  new  corporation  on  a 
basis  which  would  permit  funds  to  be  raised 
to  open  up  the  property.  The  parties  concluded 
the  thing  was  feasible,  and  Chappell  organ- 
ized a  new  company,  called  the  Grey  Creek 
Coal  &  Coking  Company.  The  capital  stock 
of  this  latter  corporation  was  '2,000  shares,  of 
$100  each.  This  new  company  was  organized 
by  the  election  of  officers  and  a  board  of  di- 
rectors, and  then  received  from  Beshoar,  on 
behalf  of  himself  and  the  stockholders  of  the 
Four  C.  Company,  a  written  proposition, 
which,  substantially,  was  that  the  Pour  C. 
<^onq)any  would  sell  to  the  Grey  Creek  Coal 
&  Coking  Company  their  real  estate,  which 


was  described  in  the  proposition,  for  1,000 
shares  of  the  capital  stock  of  the  company. 
In  the  proposition,  nothing  whatever  was  said 
in  regard  to  the  remaining  1,000  shares.  The 
evidence,  however,  discloses  that  it  was  in 
the  contemplation  of  the  parties  that  the  1,000 
shares  of- stock  should  be  sold  at  (iU  cents  on 
the  dollar,  to  produce  a  development  fimd  of 
$00,000,  which  should  be  devoted  to  openins* 
up  the  property.  £!vidently,  the  stockholders 
of  the  Pour  C.  Company  were  willing  to  sur- 
render one-half  of  their  holdings  for  this  pur- 
pose, and  In  place  of  canceling,  transferring, 
or  surrendermg  any  of  the  Four  C.  Compa- 
ny's stock,  pursued  this  plan.  There  were 
some  limitations  of  time  which  w^e  to  con- 
trol Chappell  in  his  scheme  to  float  the  new 
company,  but  this  is  not  important  to  the  dis- 
pute. This  proposition  was  submitted  at  a 
directors'  meeting  held  on  the  22d  of  Septem- 
ber, 1887.  It  was  accepted,  and  what  was 
done  by  the  Grey  Creek  Company  will  be  as- 
sumed to  be  enough  to  secure  them  in  their 
legal  rights.  Tbe  project  was  carried  out  by 
the  Four  C.  Company,  which  conveyed  the 
lands  to  the  other  corporation.  The  capital 
stock  of  the  Grey  Greek  Company  was  issued. 
Nine  hundred  shares  of  It  went  to  Beshoar,  ac- 
cording to  the  arrangement;  100,  which  he  had 
agreed  to  give  Chappell  for  his  services  in  the 
premises,  were  turned  over  to  him;  and  the 
remaining  1,000  shares  were  left  for  sale,  to 
raise  the  development  fund.  The  trial  court 
finds  that  these  1,000  shares  of  stock  were 
sold  by  C3iappell  for  $60,000,  In  cash,  which 
went  into  the  treasury  of  the  company,  and 
was  applied  by  its  officers  and  directory  to 
the  development  of  the  lands  which  had  been 
transferred:  In  stating  thiii  fact,  we  do  not 
express  our  opinion  concerning  its  justness. 
We  expressly  decline  to  yield  our  assent  to 
the  result  respecting  this  matter,  for  we  de- 
sire that  the  aflirmance  shall  not  extend  so 
far  as  to  conclude  any  parties  in  any  subse- 
quent litigation  which  may  be  instituted  re- 
garding it  The  stock  was  deposited  in  the 
First  National  Bank  of  Trinidad,  subject  to 
sale,  and  payment  of  the  subscription  price; 
and  when  the  whole  sum  of  $00,000  was  paid 
in,  and  properly  applied,  the  stock  was  turn- 
ed over  to  the  purchasers.  The  court  finds 
the  money  was  actually  put  Into  the  develop- 
ment of  the  property.  To  illustrate  the  ani- 
mus and  modus,  we  must  now  state  what  is 
really  the  occasion  of  the  suit: 

On  the  26th  of  September  a  written  agree- 
ment was  entered  into  between  the  Colorado 
Coal  &  Iron  Company  and  Chappell,  which 
need  only  be  stated  to  disclose  the  hidden 
motives.  It  was  recited  therein  that  Chap- 
pell had  procured  from  Beshoar  and  others 
an  option  on  a  controlling  interest  in  the 
stock  of  the  Grey  Creek  Company,  and  he 
undertook  to  obtain  from  that  company  a 
tease  of  the  estate  for  a  term  of  20  years,  on 
sundry  conditions.  The  only  one  of  impor- 
tance is  that  which  looked  to  tbe  ex;)endl- 
ture  of  money  for  the  development  of  the 
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property.  The  Colorado  Coal  A.  Iron  Com- 
pany tmdertook  to  spend  |60,000  for  tbla  pnr- 
poa».  It  will  be  observed  there  was  a  very 
strange  coincidence  between  the  amount 
which  the  Colorado  Coal  &  Iron  Company 
agn'eed  to  spend  and  the  sum  for  which 
Ghappell  undertook  to  sell  the  Grey  Creek 
Company's  stock.  The  evidence  likewise 
disclosed  that  as  fast  as  money  was  dis- 
bursed by  him,  as  an  officer  of  the  Grey  Creek 
Company,  In  payment  of  the  bills  which 
were  incurred  in '  the  development,  these 
vouchers  were  turned  over  to  the  manager 
of  the  Colorado  Coal  &  Iron  Company,  who 
honored  them  by  checks  of  that  corporation 
for  their  face  value.  It  thus  resulted  that 
what  Chappell  paid  out  with  his  right  hand 
tor  the  Grey  Creek  Company  he  Instantly 
got  back  in  his  left  from  the  Colorado  Coal 
&  Iron  Company.  On  the  27th  of  September, 
which  was  the  day  following  the  execution 
of  the  agreement  between  Chappell  and  the 
Colorado  Coal  &  Iron  Company,  the  Grey 
Creek  Company  and  the  Colorado  Coal  & 
Iron  Company  made  an  agreement  of  lease 
which  contained  the  proTlslons  and  various 
conditions  specified  In  the  agreement  be- 
tween Chappell  and  that  corporation.  It 
was  executed  by  the  lessors  throngh  Chap- 
pell, the  vice  president,  and  by  the  proper 
officers  on  behalf  of  the  Colorado  Coal  & 
Iron  Company.  Under  the  provisions  of  this 
lease,  the  Colorado  Coal  &  Iron  Company 
spent  $60,000,  opened  up  the  property,  paid 
royalties  from  time  to  time,  but  In  the  end 
suspended  operations.  The  transaction  con- 
cerning this  stock  is  not  creditable  to  the 
appellee  Ctiappell,  and  we  cannot  close  onr 
mental  vision  to  what  is  so  evident  from  the 
record:  that  the  scheme  was  one  cunningly 
devised  for  the  appropriation,  without  cost 
to  him,  of  one-half  of  the  capital  stock  of 
the  Grey  Creek  Company.  This  In  no  wise 
militates  against  what  we  said  at  the  outset 
concerning  the  force  of  the  court's  conclu- 
sion on  matters  of  fact,  because  our  opinion 
in  no  wise  affects  the  legal  result  which  we 
have  reached.  We  have  simply  given  ex- 
pression to  our  doubts  respecting  this  mat- 
ter, for,  if  the  thing  be  possible,  we  desire  to 
so  far  leave  the  matter  open  that  the  Grey 
Creek  Company  may  ultimately  be  able  to 
establish  and  enforce  its  rights.  We  have 
stated  enough  to  show  the  alleged  basis  for 
the  suits  which  Bcshoar  afterwards  brought 
Beshoar  claims  tbnt  for  a  long  time  he  was 
Ignorant  of  the  situation,  and  without  knowl- 
edge of  what  Chappell  had  done  with  refer- 
ence to  the  disposition  of  the  Grey  Creek 
Company's  stock,  and  was  uninformed  con- 
cerning this  contract  between  the  Colorado 
Coal  &  Iron  Company  and  Chappell.  There 
was  a  change  in  the  management  of  the 
Colorado  Coal  &  Iron  Company,  and  in  the 
Investigations  which  followed  it  this  agree- 
ment between  Chappell  and  the  company 
came  to  the  surface,  and  Beshoar  learned  of 
H.    Bow  little  or  bow  much  be  knew  before 


of  the  transactions  Is  not  easily  ascertain- 
ed from  the  testimony.  The  record  shows 
the  lease  to  the  Colorado  Coal  &  Iron  Com- 
pany was  made  in  February,  1888,  and 
shortly  thereafter  that  company  went  Into 
possession  of  the  property,  and  engaged  In 
its  development  Beshoar  knew  of  the  lease, 
and  had  frequent  conferences  with  Chappell 
concerning  its  terms.  Whether  he  had  any 
other  information  which  should  have  advised 
him  concerning  the  exact  nature  of  the  trans- 
action, is  not  apparent  He  was  not  told 
of  this  contract  between  Chappell  and  the 
Colorado  Coal  A.  Iron  Company,  nor  did  be 
learn  of  It  until  about  the  middle  of  1800. 
when  he  was  fully  advised  concerning  its 
existence  and  its  terms.  After  the  resurrec- 
tion of  this  agreement,  Beshoar  and  the  Colo- 
rado Coal  &  Iron  Company  made  an  arrange- 
ment to  start  a  litigation  to  hold  Chappelt 
responsible  for  what  he  had  done,  and  es- 
tablish Beshoar's  rights  as  a  stockholder,  for 
the  benefit  both  of  Beshoar  and  the  Colorado 
Coal  ft  Iron  Company.  The  arrangement 
which  was  made  provided  substantially  for 
the  advancement  to  Beshoar  of  $6,000,  or. 
at  all  events,  he  was  In  some  way  to  receive 
that  amount  of  money,  and  the  Colorado 
Coal  &  Iron  Company  undertook  the  prose- 
cution of  such  suits  as  might  be  necessary 
to  establish  Beshoar's  rights.  The  Colorado 
Coal  &  Iron  Company  were  to  pay  all  costs, 
furnish  an  attorney,  and  In  general  maintain 
the  prosecution.  Thereupon,  three  suits  were 
begun.  The  first,  we  will  call  "8,209";  the 
second.  "3.362"  (which  are  cases  by  Beshoar 
against  divers  defendants);  and  the  third. 
"3,218,"  which  is  the  Grey  Creek  Company 
against  Beshoar  and  MacKenzie.  We  will 
only  state  enough  of  the  purposes  of  these 
actions  to  Illustrate  their  scope,  and  the  ob- 
ject of  the  pleader.  In  the  first,  Beshoar 
charged  that  Chappell  had  sold  1,000  shares 
of  stock,  and  appropriated  the  proceeds  to 
his  own  use;  further,  that  he  had  issued  oth- 
er stock,  and  disposed  of  It,  appropriating 
the  resulto  of  the  sales.  In  3,362,  Beshoar 
charged  that  all  the  stock  which  had  been 
issued,  other  than  that  which  had  come  to 
him,  had  been  Issued  without  any  considera- 
tion whatever,  and  was  fraudulent  and  void 
in  the  holder's  hands;  and  he  sought  to  have 
it  canceled,  thereby  increasing  the  value  of 
his  own  holdings.  In  3,218,  the  Grey  Creek 
Company  charged  that  some  certificates  of 
stock  had  been  irregularly  Issued,  and  had 
illegally  come  Into  the  possession  of  Beshoar, 
and  bis  refusal  to  surrender  them  for  can- 
cellation. The  company  prayed  a  decree  that 
Beshoar  be  compelled  to  surrender  them  for 
destruction.  All  these  three  suite  were  ulti- 
mately consolidated,  and  tried  as  one  case. 
There  was  no  rule  compelling  the  parties  to 
replead,  nor  were  the  issues  in  the  savenU 
suits  in  any  wise  changed  by  the  order. 
Nothing  further  need  be  stated  concentlns 
the  object  of  the  sulta,  or  the  general  aver- 
ment* of  the  Tarloua  pleadings.    This  mucb 
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further  must  be  stated,  because  It  la  of  great 
gravity  and  Importance  In  forcing  the  re- 
sult: It  win  be  observed  nothing  has  been 
«ald  concerning  any  statement  in  the  plead- 
ings as  to  the  reason  why  the  suit  was 
brought  by  Beshoar,  and  why  it  was  not 
brought  by  the  Grey  Creek  Company,  against 
-Chappell.  It  is  very  evident,  as  a  general 
proposition,  that  if  Chappell  had  sold  the 
stock  of  the  company  while  acting  as  an 
-officer  or  director  of  it,  or  bad  appropriated 
the  proceeds  of  It  While  acting  in  any  such 
•capacity,  he  would  be  liable  to  answer  to  the 
company  for  whatever  he  might  have  re- 
ceived. It  Is  equally  true,  If  he  had  issued 
the  stock  without  consideration,  and  the 
stock  had  ultimately  come  back  into  his  pos- 
session, the  company  would  have  had  the 
legal  right  to  compel  its  surrender  and  can- 
'Cellation,  on  making  out  a  proper  case. 
Beshoar  was  a  stockholder,  and,  to  tiie  ex- 
tent of  his  holding,  Interested  in  the  affairs, 
management,  and  prosperity  of  the  new 
company.  His  rights  as  a  stockholder  need 
not  be  here  discussed,  but  they  are  referred 
to  in  this  manner  to  emphasize  the  omission 
in  his  pleading.  There  is  nothing  In  either 
of  the  complaints  which  be  filed  showing  a 
demand  on  the  officers  of  the  Grey  Creek 
Company  with  reference  to  the  enforcement 
of  the  corporate  rights,  nor  did  he,  as  plain- 
tiff, allege  In  either  one  of  the  suits  anything 
which  might  operate  by  way  of  excuse  for 
the  omission  of  this  request  There  Is  noth- 
ing to  show  an  attempt  to  secure  action  by 
the  officers  or  board  of  directors  of  the  com- 
pany, or  concurrent  action  with  the  other 
stockholders  to  compel  those  people  to  pro- 
ceed. The  twenty-first  finding  of  fact  Is 
'very  specific  and  direct  on  this  point.  It 
likewise  demonstrates  that  the  directors  of 
the  Grey  Creek  Company,  other  than  Chap- 
-pell,  were  in  no  manner  connected  with  the 
■contract  which  Chappell  bad  made  with  the 
Colorado  Coal  &  Iron  Company,  and  were 
..perfectly  free  to  act  as  they  might  be  advis- 
ed for  the  protection  of  the  stockholders  of 
the  corporation  which  they  represented.  We 
quite  concur  with  the  court  In  its  conclusion 
that  the  evidence  does  not  show  any  such 
.condition  of  affairs  respecting  the  manage- 
ment and  directory  of  the  Grey  Creek  Com- 
pany as  tends  to  excuse  the  stockholder 
from  preferring  a  request  for  corporate  ac- 
tion. 

What  has  been  stated  suggests  the  only  two 
propositions  which  we  deem  it  essential  to 
discuss  or  decide.    The  first  respects  the  in- 
terest In  which  the  litigation  is  being  prose- 
,cuted.  and  the  second  is  the  failure  of  the 
plaintiff  to  either  plead  or  prove  a  cause  of 
action  on  his  behalf  as  a  stockholder.     If  this 
litigation  had  been  honestly  Instituted  by  a 
stockholder  for  the  protection  of  his  and  other 
stockholders'  rights,  and  was  not  so  evidently 
a.  suit  instigated  by  a  rival  company  for  Its 
.  own  Interests,  we  should  strive  to  be  astute 
7  to  discover  some  remedy  for  a  very  evident 


wrong.  The  far-reaching  and  flexible  nature 
of  equitable  powers  might  with  proper  proof, 
and  under  other  circumstances,  enable  us  to 
do  Justice  as  between  the  stockholders  of  the 
Grey  Creek  Company  and  Chappell,  Its  officer 
and  director.  But  we  have  no  Inclination  to 
struggle  for  this  result,  because  It  Is  a  well- 
settled  principle  that  whenever  it  Is  made  to 
appear  that  the  suit  was  not  begun  in  good 
faith  by  a  shareholder  for  the  protection  of 
bis  rights,  but  was  in  reality  originated  and 
prosecuted  by  another  corporation  for  Its  own 
benefit,  the  court  will  consider  what  led  the 
plaintiff  to  institute  his  suit,  and,  finding 
some  other  reason  than  a  desire  to  protect 
stockholders'  rights,  will  r^ose  to  entertain 
the  bill.  Forrest  v.  Railway  Co.,  4  De  Gex, 
F.  &  J.  125;  Fllder  v.  Railway  Co.,  1  Hem. 
&  M.  489;  Belmont  v.  Railway  Co.,  52  Barb. 
637;  Waterbury  v.  Express  Co.,  50  Barb. 
157;  Camblos  v.  Railroad  Co.,  4  BrewsL  563, 
Fed.  Cas.  No.  2,331.  Naturally,  the  cases  re- 
specting this  proposition  are  limited,  since 
the  question  could  not  often  arise.  It  seldom 
happens  that  shareholders,  otherwise  than  for 
the  protection  of  their  own  Interests,  come 
into  courts  of  equity  to  seek  redress  for 
wrongs  done  tbe  corporation  of  which  they 
are  members.  But,  wherever  it  Is  apparent 
that  this  has  been  done,  the  courts  have  never 
hesitated  to  send  tbe  plaintiff  out  of  court, 
and  refuse  him  relief.  In  enforcing  the  doc-  . 
trine,  the  courts  do  not  attempt  to  ixilance  the 
relative  advantages  to  the  plaintiff  stock- 
holder or  to  the  company  which  have  assum- 
ed the  burden  of  the  litigation  tor  some  bene- 
fit which  they  expect  to  derive  from  the  Judg- 
ment It  is  enough  that  another  company 
directs  the  suit  and  pays  the  costs.  It  would 
be  very  easy  to  demonstrate  that  In  this  par- 
ticular litigation  the  balance  of  advantage  ac- 
crued to  the  Colorado  Coal  &  Iron  Company, 
which  Is  the  controlling  spirit  in  this  litiga- 
tion. The  agreement  which  they  entered  into 
with  Beshoar  would  give  them  control  of  a 
majority  of  the  stock  of  the  Grey  Creek  Com- 
pany, and  render  it  possible  for  them  to  en- 
force the  agreement  which  they  had  made 
with  Besboar  to  secure  a  new  lease  on  the 
Grey  Creek  property  at  a  very  large  reduction 
in  the  rental.  The  property  must  have  beai 
of  value  to  them,  and  the  lease  a  gain,  or  the 
contract  would  never  have  been  made.  It 
.  may  be  conceded  that  Beshoar  would  likewise 
have  been  benefited  if  either  of  his  two  suits 
had  been  successful.  In  tbe  one  case  a  large 
amount  of  money  would  go  into  the  treasury 
of  the  Grey  Creek  Company,  and  be  would  be 
entitled  to  his  proportionate  share  o(  it;  and 
In  the  other  he  would  become  substantial!}' 
the  only  stockholder,  and  would  therefore 
reap  very  much  greater  ultimate  b^iefit  than 
would  have  come  to  him  If  the  total  issue  of 
2,000  shares  was  adjudged  valid.  We  are 
not  permitted  to  speculate  about  where  the 
preponderating  interest  lies.  It  would  be  a 
disadvantage  to  the  Grey  Creek  Company,  as 
a  corporation,  to  reduce  the  rental  which  they 
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were  entitled  to  receive  for  the  use  and  oc- 
cupancy of  their  property.  This  benefit  would 
have  Inured  to  the  Colorado  Coal  &  Iron  Com- 
pany, which  controls  the  litigation,  and  these 
two  facts  forbid  this  stockholder  to  malatain 
bis  present  suit 

The  other  consideration  is  equally  fatal. 
The  plaintiff  was  without  capacity  to  main- 
tain the  suit  It  is  too  late  now  to  insist  that 
a  stockholder,  as  such,  is  never  without  the 
right  to  file  a  bill  for  the  protecuon  of  his  In* 
terests,  or  even  for  the  redress  of  what  may 
be  termed  a  corporate  wrong,  m  the  increas- 
ing diversity  of  corporate  organizations,  It  not 
Infrequently  happens  that  the  control  and 
management  of  their  affairs  fall  Into  the 
hands  of  unscmpulous  persons,  who  do  not 
hesitate  to  use  the  corporate  powers  to  their 
personal  advantage,  and  to  the  destruction  of 
the  rights  of  costockholders.  This  increasing 
danger  and  difficulty  has  often  led  to  the  In- 
stitution of  suits  for  the  protection  of  stock- 
holders. The  powers  of  a  court  of  equity  are 
not  often  vainly  sought  to  redress  a  manifest 
injury  where  the  corporate  authorities  have 
refused  to  proceed.  This  is  no  infraction  of 
the  general  rule  that .  corporations  must  act 
by  properly  constituted  authority  and  organi- 
zation, and  by  corporate  methods,  and  In 
corporate  ways.  The  necessity  of  effort  to 
procure  such  action  has  been  settled  by  a  se- 
ries of  well-considered  cases.  The  question 
was  set  at  rest  in  this  state  in  an  exceedingly 
well-considered  and  able  opinion  by  the  pres- 
ent chief  Justice  of  the  supreme  court.  To 
the  fullest  extent,  that  learned  court  indorsed 
the  doctrine  of  the  English  cases,  and  ex- 
pressed its  approval  of  the  leaaing  case  In  the 
supreme  court  of  the  United  States.  Miller 
V.  Murray,  17  Colo.  408,  30  Pac.  46;  Hawes  v. 
Oakland,  104  U.  S.  450;  Foss  v.  Harbottle,  24 
Eng.  Ch.  461;  MacDougall  v.  Gardiner,  1  Ch. 
Div.  13;  Memphis  v.  Dean,  8  Wall.  65.  Test- 
ed by  this  rule,  none  of  the  suits  brought  by 
Beshoar  can  be  maintained.  His  pleadings 
are  totally  wanting  in  all  averments  either 
of  request  or  of  excuse,  and,  being  bills  on  be- 
half of  a  stockholder  to  redress  a  corporate 
Injui7,  they  do  not  state  a  caiiae  of  action. 
We  might  be  inclined  to  disregard  this  defect, 
if  the  case,  as  he  made  it,  contained  the  ele- 
ments of  an  excuse  for  his  failure.  None 
were  proven,  and  none  exist.  The  court  very 
properly  found  that  none  of  the  other  direct- 
ors or  officers  of  the  Grey  Creek  Company 
were  concerned  in  the  contract  which  Chap- 
pell  made  with  the  Colorado  Coal  &  Iron  Cor- 
poration, or  had  anything  wnatever  to  do 
with  reference  to  those  acts  which  Beshoar 
charges  were  a  fraud  on  the  Grey  Creek 
Company.  It  was  found  that  Beshoar  made 
no  request  of  the  Grey  Creek  oilicers  or  di- 
rectors to  Institute  a  suit  against  Chappell  to 
compel  him  either  to  account  tor  me  stock, 
or  the  money  which  he  had  received  from  the 
sale  of  it  As  Chappell  was  the  only  person 
concerned  In  the  diversion  of  the  funds,  or  In 
the  appropriation  of  the  stock,  we  cannot 


presume  that  the  Grey  Creek  Company,  as  a 
corporation,  would  have  failed,  on  request, 
to  Institute  the  proper  suit  for  the  enforcement 
of  the  corporate  rights.  It  -  was  Besboar's 
duty  to  show  that  he  bad  exerted  all  means 
within  his  power  to  obtain  by  corporate  action 
the  redress  of  his  grievances.  The  court  must 
be  satisfied  that  all  honest  and  reasonable  ef- 
forts were  resorted  to  to  the  accomplishment 
of  that  end.  Failing  in  this,  he  wiU  not  be 
permitted  to  maintain  his  suit  There  is  noth- 
ing in  the  present  case  which  brings  the 
plaintiff  within  the  rule,  and  there  is  no  tes- 
timcmy  in  the  record  which  permits  us  to  as- 
sert for  his  benefit  what,  under  other  circum- 
stances, might  prove  operative  as  an  excuse. 
The  suit  was  not  honestly  Instituted  by 
Beshoar  for  hla  own  benefit,  and  be  was 
without  capacity  to  maintain  it  The  judg- 
ment, as  to  him,  must  be  affirmed.  We  de- 
sire, however,  to  state  that  this  affirmance 
shall  not  be  operative  to  conclude  the  Grey 
Creek  Company,  or  any  stockholder  of  that 
corporation,  from  Instituting  and  maintain- 
ing such  suit  as  they  may  ne  advised  con- 
cerning this  matter,  providing  otherwise  the 
legal  right  still  remains  with  them.  Affirm- 
ed. 


(«  Colo.  App.  248) 

COLORADO  COAL  &  IRON  CO.  v.  CAR- 

PITA.i 

(Court  of  Appeals  of  Colorado.     April  8,  1895.) 

Death  op  Emplois  — Contbibutobt  Nbgugkncb 

— IXSTBUOTIONS— ApPEABANCE  OP  ATTOUSET. 

1.  Wiiere  a  miner  leaves  hig  room,  nnd 
goes  to  a  place  of  conscious  danger,  where  he 
was  not  called  by  the  nature  of  his  em\>ioymt'Ut, 
he  is  guilty  of  coutributory  negligence  barring 
recoveiT  for  injuries  received. 

2.  Where  an  action  is  brought  nnder  the 
general  damage  act,  which  requires  proof  of 
negligence,  as  contradistinguished  from  jiruuf 
of  a  specific  violation  of  some  provision  of  the 
mining  statute,  and  the  ^plaintiff  makes  no  at- 
tempt to  prove  that  the  mining  boss  was  incompe- 
tent, or  any  disregard  of  the  coal-minini;  act.  but 
rests  her  case  on  the  neRligence  of  defendant  In 
not  maintainiuK  a  oafe  place  for  its  employes,  nn 
instruction  that  the  law  requires  the  emp;o.\Tnpnt 
of  a  competent  mine  boss  by  the  defendant  is  mis- 
leading. 

3.  Where  the  riB;ht  of  an  attornoy  to  nn- 
peor  is  questioned  upon  evidently  good  grounds, 
it  is  the  dut^  of  the  court  to  require  the  at- 
torney to  exhibit  his  authority. 

Error  to  district  court.  Las  Animas  coun- 
ty. 

Action  by  Anna  Carpita  against  the  Colo- 
rado Coal  &  Iron  Company  for  damages  for 
death  caused  by  wrongful  act  of  defendant. 
From  a  judgment  for  plaintiff,  defendant 
brings  error.    Reversed. 

D.  C.  Beaman,  for  plaintiff  in  error.  J.  X 
Hendrick  and  John  A.  Gordon,  for  defendant 
in  error. 

BI(3SELTj,   J.     A   cori)oration    commonly 

known  as  the  "C.  O.  &  I.  Co.,"  who  are  the 

appellants,   were  the  operators  of  a   coal 

i  mine  at  Berwind,  In  Colorado,  In  the  summer 


I      1  Rdiearhig  denied  Hay  13,  1895. 
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of  1882.  On  the  11th  of  July  two  men  were 
killed  In  the  main  entry  of  the  mine,  about 
400  feet  from  its  mouth;  and  Anna  Carplta, 
the  widow  of  one,  brought  this  action  to  re- 
cover damages  for  the  death  of  her  hus- 
band. The  case  does  not  abound  in  data 
which  enable  ns  to  give  a  thoroughly  exact 
description  of  the  property,  but  enough, 
probably,  to  make  the  situation  and  the  cir- 
cumstances plain.  The  accident  iiappened 
in  the  main  entry  about  400  feet  from  its 
mouth.  Whether  this  entry  was  the  con- 
tinuation of  an  incline  running  to  the  sur- 
face, or  reached  by  a  shaft  sunk  from  the 
surface,  does  not  appear.  The  seam  of  coal 
was  of  an  average  thickness  of  five  feet, 
and  was  covered  at  the  top  by  a  layer  of 
bone  coal,  and  its  boundary  is  somewtiat  va- 
riously described  by  the  witnesses.  Some 
called  it  a  soapstone,  which  Is  technically 
known  as  steatite,  being  a  granular  de- 
8in*lption  of  talc,  closely  resembling  stone, 
which  scales  and  disintegrates  on  exposure 
to  the  air.  Other  witnesses,  apparently  of 
somewhat  larger  experience,  call  It  slate, 
which  is  an  Indurated  clay,  forming  one  of 
the  alternating  beds  of  the  coal  measures. 
Whether  it  be  the  one  or  the  other.  Its  com- 
mon cliaracteristics  are  very  much  the  same. 
It  Is  of  a  clay  structure,  hardened  under 
pressure  until  it  closely  resembles  rock.  The 
witnesses  agree  that  this  material  is  much 
seamed  and  fractured,  and,  on  the  removal* 
of  the  coal,  moves  and  separates  in  a  way 
which  the  miners  term  "slip."  The  iwne 
coal  is  of  a  varying  thickness,  from  a  few 
inches  to  two  or  three  feet,  and  hides  the 
fractures  or  seams  In  the  overlying  roof. 
Sometimes  these  slips  run  parallel  with  the 
entry,  when  they  are  quite  dangerous,  and 
result  In  rock  falls.  Slips  at  right  angles 
to  the  entry  are  seldom  so  dangerous,  for. 
the  ends  rest  on  what  are  termed  the  "ribs" 
or  "pillars,"  consisting  of  the  unmined  coal 
which  forms  the  boundaries  of  the  entries. 
On  the  left  of  the  main  entry,  as  it  is  en- 
tered, at  distances  varying  from  30  to  50 
feet,  rooms  were  run  by  the  miners  for  the 
extraction  of  coal.  There  were  some  20-odd 
rooms  between  the  mouth  of  the  main  entry 
and  a  cross  entry,  which  was  some  little 
distance  beyond  the  room  In  which  Carplta 
and  his  partner,  Franza,  were  at  work.  Par- 
allel to  this  main  entry  a  back  entry  had 
been  run  from  near  the  mouth,  about  1,300 
feet,  to  the  cross  entry.  The  rib  or  pillar 
which  liad  been  left  standing  l)etween  these 
two  entries  was  from  30  to  (50  feet  thick. 
One  of  the  main  purposes  of  this  entry  was 
the  ventilation  of  the  mine,  although  it 
could  be  used,  at  the  pleasure  of  the  miner, 
as  a  traveling  way,  instead  of  the  main  en- 
try, which  was  commonly  used  for  ttiat  pur- 
pose. The  main  entry  was  generally  tim- 
bered throughout  its  course.  The  extent  and 
the  character  of  the  timbering  were  varied 
by  the  nature  of  the  roof,  regard  tieing  had 
both  to  its  structure  and  solidity.    There  is 


much  controversy  between  the  witnesses  as 
to  the  timbering  which  had  been  done  be- 
tween rooms  4  and  5,  which  was  the  point 
of  the  accident.  We  need  not  settle  the  con- 
troversy, for  the  case  will  turn  upon  a  legal 
proposition,  unaffected  by  this  conHlct. 
When  a  fall  occurs  in  this  formation,  it 
sometimes  takes  a  shape  which  the  miners 
term  a  "pot  hole";  being  a  fracture  usual- 
ly square  on  two  sides,  and  running  at  an 
angle  up  to  a  point  in  the  roof,  so  that  the 
rock  is  of  conical  sliape  when  it  drops.  The 
original  fall  described  by  the  witnesses  was 
of  this  form.  Some  time  In  the  afternoon  a 
large  break  occurred  in  the  roof,  al>out  400 
feet  from  the  main  entry,  and  some  6  or  8 
tons  of  rock  fell.  It  broke  some  of  the  tim- 
bers which  were  under  it,  and  left  a  large 
section  of  the  roof  exposed.  It  was  some 
2  or  3  feet  wide,  and  probably  about  8  or 
10  long.  This  fall  liurt  nobody.  As  soon  as 
it  happened,  the  mining  boss  and  some  of 
the  laborers  proceeded  to  remove  the  rock, 
and  clear  the  way  for  the  passage  of  the 
cars  which  carried  the  coal  broken  by  the 
miners  in  the  various  rooms.  The  roof  was 
examined  and  tapped  by  the  boss,  to  deter- 
mine its  solidity;  and,  with  the  workmen 
which  he  called  to  bis  assistance,  he  pro- 
ceeded to  place  a  prop  or  stuU,  topped  by 
a  cap  or  cross  bar,  under  the  rock,  to  hold  it 
while  they  were  preparing  and  putting  in 
such  timbers  as,  in  their  Judgment,  might  be 
necessary  to  securely  hold  the  breaking  roof. 
The  regular  timbering  Is  described  by  the 
workmen  as  consisting  of  lags  and  cross 
bars,  which  seem  to  be  wliat  other  miners 
usually  call  "posts"  and  "caps,"  as  they  are 
used  in  the  drifts  and  levels  of  metal-pro- 
ducing mines.  After  this  fall  the  cars  nec- 
essarily stopped,  and  the  miners  were  com- 
pelled to  suspend  work.  After  this  work 
had  been  begun,  Carplta  and  his  partner, 
Franza,  passed  out  through  the  main  entry 
to  the  surface.  They  came  back  shortly,  and 
went  to  their  room,  where  they  remained  but 
a  short  time,  when  they  again  started  to  the 
surface.  On  arriving  at  the  place  of  the  fall, 
Franza  passed  on,  while  Carplta  stopped, 
leaned  up  against  the  post  or  prop,  and  com- 
menced talking  with  Lamb.  Carplta  could 
not  have  remained  long  before  the  accident. 
Franza  had  passed  along  a  distance  of  less 
than  50  feet  when  there  was  a  second 
squeeze  or  slide,  which  pressed  the  prop 
from  under  the  overhanging  rock,  and  a 
mass  of  It  fell,  and  killed  Carplta  and  tiamb, 
where  they  stood.  The  Carplta  and  the 
Lamb  cases  were  argued  together,  and,  while 
differing  in  some  of  their  legal  features,  ai'e 
dependent  upon  the  same  general  facts  for 
their  history.  This  statement  Is  substan- 
tially full  enough  to  cover  l)oth  cases. 

It  Is  an  indisputable  proposition  that  no 
cause  of  action  arises  where  the  decedent  has 
been  guilty  of  a  negligence  which  contributed 
to  the  injury  complained  of.  The  doctrine  of 
contributory  negligence  is  well  established  in 
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this  state,  and  the  cases  on  this  subject  are 
numerous  and  uniform.  Railroad  Co.  v.  Far- 
row, 6  Colo.  498;    Wells  v.  Coe,  9  Colo.  159, 

11  Pac.  50;  Kennedy  t.  Railway  Co.,  10  Colo. 
403,  16  Pac.  210;  RaUway  Co.  v.  WUson,  12 
Colo.  20,  20  Pac  340;   Lord  v.  Refining  Co., 

12  Colo.  390.  21  Pac.  148;  Jackson  v.  Crilly, 
IC  Colo.  103,  26  Pac.  331;  Railway  Co.  v. 
O'Brien,  16  Colo.  219,  27  Pac  701;  Moffatt  v. 
Tenney,  17  Colo.  189,  30  Pac.  348.  The  evi- 
dence demonstrates,  beyond  peradventure, 
that  Carpita  Toluntarlly,  and  without  occasion, 
assumed  the  risli  which  caused  his  death.  He 
had  no  business  at  the  point  where  the  acci- 
dent happened.  He  was  a  miner  employed  in 
a  room  many  hundreds  of  feet  away  from  the 
point  of  the  accident,  and  his  labors  only  took 
him  to  the  room  in  which  he  was  employed. 
Hts  right  to  leave  his  room  and  go  to  the  siu-- 
face  may  be  conceded,  but  the  concession  will 
not  aid  the  plaintiff.  E[ad  he  gone  to  the  sur- 
face, and  remained  there,  he  would  not  have 
been  hurt.  He  had  no  right  to  Ihiger  in  a 
place  of  danger,  when  he  was  not  compelled  to 
do  it  by  the  performance  of  required  labor. 
Conscious,  as  he  must  have  been,  of  the  dan- 
ger lurking  in  the  falling  rock,  he  was  boimd, 
in  the  exercise  of  ordinary  prudence,  to  go  to 
the  surface.  Miners,  Tyho  work  underground, 
should  be  conscious,  and  protiably  are  con- 
scious, of  the  perils  of  the  mine,  as  those  who 
go  down  into  the  sea  are  conscious  of  the  per- 
ils of  the  deep.  This  Jmowledge  imposes  the 
duty  of  greater  care.  A  still  stronger  refison 
is  found  In  the  circumstance  that  Carpita  was 
not  compelled  to  go  under  the  place  which  the 
recent  fail  bad  demonstrated  to  be  dangerous. 
There  was  another  aitry  through  which  he 
might  have  gone  to  the  surface.  A  miner  will 
not  be  permitted  to  take  a  dangerous  way, 
when  a  safe  one  is  provided  for  him,  and,  if  he 
be  hurt,  charge  the  company  with  a  responsi- 
bility for  the  Injury  which  ensues  from  his 
own  imprudence.  As  soon  as  It  was  demon- 
strated that  Carpita  voluntarily  went  into  a 
place  of  danger,  the  right  of  action  was  de- 
stroyed. It  made  no  difference  whether  this 
testimony  came  from  the  plaintiff's  witnesses 
or  the  defendant's.  When  there  was  no  coil- 
fllct,  there  was  nothing  left  for  the  jury  to  de^ 
termine. 

A  very  considerable  argument  is  built  up  on 
tlie  section  of  the  mining  statute  which  gives 
a  right  of  action  to  the  widow  and  lineal  tielrs 
In  case  of  a  breach  of  some  of  the  statutory  re- 
quirements, or  of  any  failure  to  observe  any 
of  those  things  which  the  statute  prescribes. 
Tlie  suit  was  brought  in  the  name  of  Car- 
pita's  widow.  The  evidence  showed  there 
were  several  children,  and  it  Is  insisted  that, 
since  the  right  of  action  is  given  to  the  widow 
and  lineal  heirs,  they  must  be  joined  in  the 
suit.  What  the  rule  would  be  hi  a  case  un- 
mistakably founded  on  a  violation  of  the  stat- 
ute, we  do  not  undertake  to  determine.  The 
statute  gives  a  right  of  action  for  a  violation 
of  what  it  prescribes,  but  this  fact  does  not  de- 
stroy the  right  to  sue  for  the  injury  occasioned 


I  by  the  death  of  the  decedent  under  the  other 
'  damage  acts  which  are  on  the  statute  boolcs. 
I  We  do  not  intend  to  decide  whether  it  would 
I  be  possible  to  join  a  cause  of  action  under  tbe 
general  damage  act  with  one  founded  on  a 
violation  of  the  coal-mining  act.  There  are 
cases  which  intimate  the  plaintiff  may  recover 
on  proof  of  facts  which  establish  a  cause  of 
action  at  tbe  common  law,  even  though  tbe 
complaint  contain  averments  which  are  only 
material  and  relevant  in  an  action  brought  for 
a  violation  of  a  statute  of  this  description. 
This  case  comes  vwy  closely  within  that  line 
of  decisions,  and  tbe  allegations  which  tend 
to  show  a  violation  of  the  mining  act  can  be 
rejected  as  immaterial,  and  enough  will  be  left 
to  warrant  the  introduction  of  proof  tending 
to  show  negligence  on  the  part  of  the  com- 
pany, and  the  right  of  the  plaintiff  to  main- 
tain her  suit  If  it  is  ever  proper  to  join  the 
two  causes  of  action,  they  should  be  separately 
stated,  and  each  should  contain  enough  to 
show  a  cause  of  action  on  the  theory  which 
may  be  adopted.  The  necessity  to  refer  to 
the  pleading  springs  from  the  circumstance 
that  the  trial  court  failed  to  observe  this  dis- 
tinction in  its  instructions  to  the  Jury.  Some- 
of  them  were  apt  statements  of  the  law  con- 
trolling the  case,  when  it  Is  viewed  as  an  ac- 
cident under  the  general  damage  act,  which 
requires  proof  of  the  company's  negligence,  as- 
contradistinguished  from  proof  of  a  specific 
violation  of  some  provision  of  the  mining  stat- 
ute. The  plaintiff  made  no  attempt  to  prove 
a  disregard  of  the  provisions  of  the  coal  min- 
ing act,  but  rested  the  case  on  the  evidence 
whlcb  tended  to  show  tbe  com^iany's  negli- 
gence in  maintaining  a  safe  place  for  its  work- 
men, and  in  repairing  It  when  it  was  found  to 
be  insecure.  Tbe  jury  may  have  be&i  misled 
by  the  court's  siiggestion  In  this  particular; 
and  when  they  were  told  the  company  was  re- 
quired by  the  law  to  employ  a  competent  mine- 
bosS)  and  they  concluded  that  his  acts  with 
respect  to  the  maintenance  of  the  roof  and  Its 
repair,  after  the  rock  had  fallen,  were  un- 
skillful and  negligent,  they  were  compelled  to- 
find  for  the  plaintiff,  regardless  of  the  general 
question  of  negligence  or  want  of  skill.  The 
plaintiff  did  not  attempt  to  show  the  boss  to 
be  incompetent  or  unskillful,  or  lacking  in  ex- 
perience, and  In  no  manner  brought  the  case 
within  what  the  act  requires  in  respect  to  this 
matter.  This  suggestion  will  be  sufficient  to 
guide  the  court  in  the  subsequent  trial  of  the 
case.  Where  tbe  case  is  one  plainly  within 
the  terms  of  the  act,  and  the  real  basis  of  the 
action  is  the  alleged  violation  of  its  provisions, 
iwssibly  the  act  alone  must  be  looked  to,  to 
ascertain  the  remedy,  and  to  determine  the 
parties  who  may  sue.  The  present  action  is 
not  within  that  class.  Ryalls  v.  Mechanics' 
Mills,  150  Mass.  100,  22  N.  E.  766. 

While  it  may  not  infiuence  the  ultimate  de- 
termination of  the  suit,  one  of  the  matters 
complained  of  by  the  appellant  requires"  at- 
tention. After  the  commencement  of  the  triaL 
and  through  the  examination  of  one  of  tbe 
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witnesses  for  the  plaintiff,  It  transpired  tbat 
the  widow  of  the  deceased  was  liylng  in  Italy, 
and  bad  never  been  in  this  country.  The  ac- 
tion was  be^rvin  abont  11  days  after  Carpita 
was  Icilled.  This  would  appear  to  demonstrate 
the  Impossibility  to  procure  authority  from  the 
widow  to  bring  the  action  before  it  was  ac- 
tually commenced.  The  defendant  asked 
leave  to  call  on  the  plaintiff's  attorney  to  show 
bis  authority,  which  was  denied.  What  may 
have  been  done  respecting  this  matter  since, 
we  do  not  Imow.  Where  the  right  of  the 
attorney  to  appear  is  questioned,  not  capri- 
ciously, but  upon  evidently  good  grounds,  it  Is 
the  duty  of  the  court  to  require  the  attorney 
to  exhibit  his  authority.  The  court  did  not 
proceed  according  to  this  well-established  rule, 
and,  while  it  is  possible  the  suit  may  now  be 
prosecuted  regularly,  we  thinli  the  court  erred 
In  denying  the  defendant's  application.  Wheth- 
er anything  further  should  be  done  in  the 
matter,  we  are  unable  to  determine,  and  the 
course  to  be  talcen  must  be  settled  by  the  nisi 
prius  court.  For  the  errors  discussed,  and 
resolved  against  the  plaintiff,  the  Judgment 
must  be  reversed,  and  the  case  remanded  for 
a  new  trlaL    Reversed. 


<6  Colo.  App.  256) 

COLORADO  COAL  &  IRON  CO.  v.  LAMB 

et  all 
(Court  of  Appeals  of  Colorado.     April  8,  1895.) 
Misjoinder  op  Parties  —  Death  of  Kmployb  — 

COMTRIBCTORT   NeOLIGENCE— FeLLOW    SeBV- 
AKT— HeaSDKB  of  DaMAOES. 

1.  An  objection  to  a  misjoinder  of  parties 
plaintifF.  when  such  appears  on  the  face  of  the 
complaint,  can  only  bp  raised  by  demurrer. 

2.  When  plaintiff's  intestate  was  killed  by 
the  falling  of  a  roof  in  defendant's  mine,  where 
he  was,  during  a  temporary  suspension  of 
work,  conversing  with  a  fellow  workman,  the 

Suestion  of  his  contributory  negligence  was  for 
le  jury. 

3.  In  an  action  ngainat  a  mining  company, 
where  it  appeared  that  piaintifC's  intestate, 
wbUe  engag^  in  removing  dCbris  from  the  mine, 
caused  by  a  fail  of  the  roof,  was  killed  by  a  sec- 
ond fall  of  the  roof,  which  could  have  been 
avoided,  and  plaintiffs  were  allowed  to  prove 
the  condition  of  the  roof  previous  to  the  first 
fall,  a  failure  in  tbo  charge  to  distinguish  be- 
tween the  proximate  and  remote  cause  of  death, 
and  to  instruct  the  jury  lo  disregard  the  proof 
respecting  the  condition  of  the  roof  previous 
to  the  first  fall,  is  error. 

4.  When  it  appears  that  the  decedent  was 
killed  by  the  negligence  of  the  mine  boss  ap- 
pointed under  the  coal-mining  act  of  188o, 
which  compels  his  appointment,  makes  it  his 
du^  to  attend  to  the  mine  and  make  it  safe  to 
work  in,  and  subjects  him  to  punishment  in 
case  of  failure,  and  it  does  not  appear  that  he 
had  any  authority  over  the  workmen,  other 
than  that  prescribed  by  statute,  he  and  dece- 
dent are  fellow  servants,  and  the  compdny  is 
not  liable  for  his  negligence. 

5.  In  repairing  a  place  known  to  be  inse- 
cure, a  workman  takes  upon  himself  the  added 
risk  incident  thereto. 

6.  Where  ail  the  facts  as  to  the  condition 
of  a  roof  in  a  mine,  which  fell  on  plaintiff's  de- 
cedent, are  before  the  jury,  opinion  evidence  as 
to  its  condition  as  to  safety  is  inadmissible. 

7.  In  an  action  for  injuries  causing  death, 
it  is  error  to  permit  evidence  to  be  given  re- 

1  Rehearing  denied  May  13,  1805. 


specting  the  posmbilities  of  promotion  of  plain- 
tiffs decedent. 

8.  In  an  action  by  the  parents  for  the  death 
of  a  son  past  his  majority,  the  age  of  the  re- 
spective parties,  the  earnings  of  deceased,  and 
the  contributions  previously  made  to  their 
support,  or  proof  of  an  existing  practice  of  con- 
tribution, is  a  proper  basis  on  which  the  jury 
may  compute  damages. 

Error  to  district  court.  Las  Animas  county. 

Action  by  James  and  Isabella  Lamb  against 
the  Colorado  Coal  &  Iron  Company  for  the 
death  of  their  son,  caused  by  the  falling  of  a 
roof  in  defendant's  mine.  Verdict  for  plain- 
tiffs.    Defendant  brings  error.    Reversed. 

D.  C.  Beaman,  for  plaintiff  In  error.  J..  J. 
Hendrick  and  John  A.  Gordon,  for  defend- 
ants in  error. 

BISSELL,  J.  The  accident  by  which  Car- 
pita  met  his  deatii  killed  George  Lamb. '  It 
Is  completely  detailed  in  the  statement  made 
in  the  preceding  case.  Iron  Co.  t.  Carpita, 
40  Pac.  248.  We  deem  it  wholly  unnecessary 
to  repeat  the  facts,  and  regard  it  as  suffi- 
cient, for  the  purposes  of  this  decision,  to  re- 
fer to  that  opinion,  and  add  such  matters  as 
are  essential  to  emphasize  the  distinction  be- 
tween the  two  actions,  and  to  make  plain 
what  is  necessary  for  an  ade^ate  discussion 
of  those  things  which  are  essoitial  to  the  dis- 
position of  this  controversy.  Lamb  was  a 
driver  employed  to  haul  coal  which  had  been 
mined  in  the  various  rooms  to  the  mouth  of 
the  pit  He  was  at  work  when  the  fall  hajv 
pened.  It  stopped  the  moving  of  the  cars, 
and  necessarily  suspended  his  labors  until 
the  rock  was  removed.  As  soon  as  the  roof 
fell,  the  mine  boss,  Allen,  with  some  other 
workmen,  proceeded  to  do  what  was  neces- 
sary to  repair  the  roof  and  make  It  safe. 
This  work  Involved  several  things.  In  the 
first  place,  the  loose  rock  had  to  be  shoveled 
away,  and  the  timbers  framed  and  put  in 
place.  In  the  meantime,  to  guard  against  any 
possible  danger  of  a  subsequent  fall,  Allen  pur 
a  prop  and  a  cap  at  the  point  where  the  fall 
had  occurred,  to  sustain  the  roof  while  the 
rock  was  being  taken  away  and  the  timbers 
framed  and  set  up.  Lamb,  the  driver,  as- 
sisted in  the  removal  of  the  rock.  There  is 
testimony  tending  to  show  this  was  a  part 
of  his  duty  as  a  driver,  although  there  was 
no  evidence  of  an  order  directing  him  to  pro- 
ceed. This  does  not  seem  to  be  of  much  con- 
sequence, since  it  was  evident  the  mine  boss 
knew  he  was  at  work,  and  made  no  objection 
to  his  assistance.  While  he  was  there  assist- 
ing in  this  labor,  there  was  a  second  fall 
from  the  roof,  which  caught  and  killed  the 
two  men.  There  is  a  good  deal  of  conflict  in 
the  testimony  respecting  the  condition  of  the 
roof  at  this  time,  and  about  the  adequacy  of 
the  means  adopted  to  bold  it  while  the  first 
fall  was  being  taken  away.  Were  this  the 
only  question  involved,  the  Terdict  of  the 
Jury  would  dispose  of  it  Other  errors  have 
crept  into  the  record,  and  the  case  must  be 
examined  in  some  other  of  its  aspects.  The 
complaint    is  open  to  the  same  criticisms 
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■which  were,  Id  an  Incidental  way,  suggested 
In  the  preceding  case.  It  is  really  difficult 
to  determine  the  theory  of  the  pleader  who 
brought  the  stiit  The  bulk  of  It  consists  of 
allegations  appropriate  to  an  action  under 
the  general  damage  act,  while  it  contains 
averments  only  appropriate  to  an  action 
based  on  a  violation  of  the  coal-miui^g  act 
It  was  not  aptly  attacked  in  the  court  below, 
for  the  demurrer  was  a  general  one,  and  no 
motion  was  made  to  strike  ont  the  parts 
which  tended  to  establish  the  company's 
neglect  of  dnty,  as  defined  by  the  act.  When 
the  case  goes  back  for  another  trial,  as  it 
must,  the  complaint  should  be  reformed  to 
state  a  cause  of  action  under  the  general  act, 
or  to  state  one  under  the  coal-mining  act,  as 
the  pleader  may  be  advised.  Should  he  at- 
tempt to  puisne  the  course  which  some  au- 
thorities indicate,  and  state  a  cause  of  action 
tmder  both,  the  question  as  to  the  Joinder  of 
the  two  causes  of  action  could  be  raised  In 
the  manner  pointed  out  by  the  Code.  We 
do  not  intend  to  decide  whether  this  can  be 
done,  for  the  case  does  not  legitimately  pre- 
sent this  precise  question,  and  we  are  averse 
to  expressing  an  opinion  about  a  matter  not 
properly  presented  by  the  case.  There  might 
be  a  question  of  considerable  difficulty  about 
parties,  but  it  is  neither  anticipated  nor  dis- 
posed of.  The  Jury  were  not  instructed  re- 
specting the  duties  of  the  company  under  the 
coal-mining  act,  as  was  done  in  the  Cari)ita 
Case.  This  trouble  is  therefore  removed 
from  our  present  consideration. 

The  action  was  brought  In  the  names  of 
the  father  and  the  mother,  whose  relation- 
ship was  stated,  and  their  right  of  action 
based  on  this  fact.  The  defendant  demurred 
on  the  general  ground  of  a  failure  to  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion, but  it  did  not  demur  because  of  a  mis- 
Joinder  of  parties  plaintiff.  This  question 
was  sought  to  be  raised  by  answer.  That 
part  of  their  plea  was  stricken  out,  on  mo- 
tion, to  which  an  exception  was  saved. 
When  the  plaintiff  started  to  put  in  his  proof, 
the  defendant  objected  on  the  ground  of  a 
misjoinder,  still  insisting  that  the  plaintiffs 
could  not  sue  Jointly.  Whether  this  would 
be  tnie  under  the  coal-mining  act,  we  do  not 
decide.  The  objection  to  the  misjoinder  is 
quite  easily  disposed  of  by  reference  to  the 
Code,  which  requires  this  question  to  be 
raised  by  demurrer  when  the  misjoinder  ap- 
pears on  the  face  of  the  complaint,  and  gives 
the  defendant  the  right  to  raise  it  by  answer 
only  in  those  cases  where  the  complaint  fails 
to  show  such  misjoinder.  As  we  construe 
the  Code,  where  this  pleading  shows  persons 
are  Joined  who  have  no  right  to  maintain  a 
Joint  action,  the  defendant  must  demur,  and 
thus  save  the  question;  otherwise  he  waives 
It 

The  circumstances  pertaining  to  Lamb's 
death  do  not  show  such  contributory  negli- 
gence on  his  part  as  to  enable  us  to  say,  as 
a  matter  of  law,  that  bis  negligence  contrib- 


uted to  the  injury.  He  was  probably  at 
work  doing  what  bis  duties  required,  and 
we  are  unable  to  conclude  his  death  result- 
ed from  his  temporary  suspension  of  work 
while  conversing  with  Carpita,  who  was  Wil- 
ed at  the  same  time.  Tltis  question  of  the 
negligence  of  the  deceased  was  submitted  to 
the  Jury  under  apt  instructions,  which  cor- 
rectly stated  the  law  or  contributory  negli- 
gence, so  far  as  it  was  applicable  to  the- 
present  case,  and  the  finding  of  the  Jury  con- 
cludes this  question.  There  is  much  more- 
difficulty  respecting  the  instructions  cover- 
ing the  question  of  the  duty  of  the  company 
with  respect  to  the  roof.  As  abstract  prop- 
ositions of  law,  the  court's  statements  would 
not  be  subject  to  very  much  criticism;  but 
as  applied  to  the  present  case,  they  do  not 
serve  to  enlighten  the  Jury  respecting  the 
duty  of  the  company,  and  what,  as  a  matter 
of  law,  would  be  negligence  on  their  part  in 
this  regard.  From  the  commencement  the 
case  seems  to  have  been  tried  on  an  errone- 
ous hypothesis.  The  complaint  and  the  evi- 
dence offered  to  support  its  allegations,  con- 
fused the  general  duty  of  the  defendant  re- 
specting the  care  of  Its  mine  with  their  par- 
ticular duty  which  it  was  attempting  to 
discharge  when  Lamb  was  killed.  The  plain- 
tiff was  permitted  to  prove  the  general  condi- 
tion of  the  roof  antecedent  to  the  accident 
and  on  this  evidence  the  Jury  were  instruct- 
ed as  to  the  company's  duty  to  keep  the 
mine  in  a  safe  condition  for  the  protection  of 
the  workmen.  Thetroubleprobablyarosefrom 
the  difficulty  of  deciding  what  may  be  taken 
as  the  proximate  cause  of  the  injury,  and 
those  remoter  matters  which  may  not  be 
weighed  in  that  connection..  There  is  no  sub- 
ject more  difficult  of  apprehension,  either  by 
the  lay  or  the  professional  mind,  than  this 
one  of  proximate  cause.  Many  courts.  In  all 
manner  of  cases,  have  attempted  to  lay  down 
definitions  respecting  it  since  the  day  when 
the  "squib  was  thrown  into  the  market 
place."  Lamb  was  not  killed  because  the  com- 
pany had  failed,  if  they  did  fail,  to  keep  the 
roof  of  the  entry  in  a  safe  condition.  The 
first  fall  of  rock  did  not  kill  Lamb.  His 
death  resulted  from  a  succeeding  fall,  which 
might  have  been  avoided,  had  proper  means 
been  used  for  the  pui-pose.  In  this  the  wit- 
nesses agreed.  There  is  some  dispute  re- 
specting the  situation  of  the  roof,  and  It  is 
not  made  dear  whether  either  end  of  it  rest- 
ed on  the  rib,  but  it  Is  tolerably  certain  two 
or  three  additional  proi^s  would  have  averted 
the  disaster.  This  is  not  an  absolute  demon- 
stration, from  the  evidence,  but  the  witnesses 
all  concur  in  the  opinion  that  the  roof  could 
have  been  adequately  supported  by  props  un- 
til the  final  sets  of  timber  were  completed 
and  put  in  place.  Manifestly,  if  this  be  true, 
the  original  negligence  did  not  occasion  the 
injury  sued  for.  There  was  an  absence  of  an 
onbrokeu  connection  between  the  alleged  neg- 
ligence of  the  company  in  the  care  and  main- 
tenance of  the  roof,  and  their  want  of  care  in 
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propping  K  op,  which  brought  about  the  In- 
Jury.  RaUway  Co.  v.  Kellogg,  94  U.  S.  469; 
Lannen  ▼.  Gaslight  Co.,  44  N.  Y.  459;  Rogers 
v.  Inhabitants  of  Newport,  62  Me.  101.  It 
would  not  serve  a  useful  purpose  to  cite  the 
numerous  cases  which  are  Illustrative  of  this 
general  doctrine.  They  all  agree  the  de- 
fendant Is  responsible  only  for  the  natural 
and  probable  consequences  of  a  wrongful 
act  The  Judicial  labor  Is  always  spent  in 
the  search  for  what  the  learned  Jurists  call 
the  "causa  causans,"  rather  than  the  "causa 
sine  qua  non."  It  Is  especially  difiScuIt  for 
the  ordinary  Juryman  to  disregard  what  ap- 
pear to  be  the  causes,  tibwever  remote,  which 
hare  some  sort  of  apparent  connection  with 
the  actual  thing  which  occasioned  the  injury. 
When  the  plaintiff  was  permitted  to  prove 
the  antecedent  condition  of  the  roof,  and  the 
Jury  concluded,  if  they  did,  the  company 
had  been  negligent  respecting  its  care  and 
maintenance,  they  would  not  be  very  astute 
to  find  In  the  failure  to  prop  the  roof  while 
the  repairs  were  being  mada  tlie  real  cause 
of  Lamb's  death.  This  question  is  fairly 
saved  by  the  request  for  instructions,  even 
though  prompt  and  apt  objections  were  not 
always  interposed  to  the  Introduction  of  the 
testimony.  Much  of  the  evidence  was  ad- 
missible in  -order  to  show  the  condition  of 
affairB  when  the  repairs  were  begun.  But 
the  Jury  should  have  been  directly  instructed 
to  disregard  the  proof  respecting  the  condi- 
tion of  the  roof  of  the  entry  antecedent  to 
the  first  fail,  in  determining  the  question  of 
negligence,  and  the  cause  of  the  injury. 
The  reiriote  and  the  proximate  causes  should 
have  been  aptly  and  carefully  distinguished, 
and  although,  probably.  It  might  have  been 
quite  impossible  tn  eliminate  the  whole  dif- 
ficulty, the  law  sLould  have  been  carefully 
stated  to  the  Jury. 

Another  question  fairly  presented  calls  for 
some  additional  statement  to  precede  the  gen- 
eral discussion  of  the  principle.  Robert  Al- 
len was  the  mine  boss  appointed  under  the 
statute.  He  was  a  man  of  many  years'  ex- 
perience, and  his  competency  was  not  attacli- 
ed  by  any  of  the  plaintiffs'  witnesses.  It 
was  he  who  directed  the  placing  of  the  prop 
and  cap  under  the  roof  to  support  it  while 
they  were  removing  the  first  fall,  and  getting 
the  timber  sets  ready  for  a  permanent  sup- 
port. Lamb  had  no  connection  with  Carpita. 
except  as  a  fellow  laborer  in  the  mine,  enga- 
ged In  a  different  employment.  He  was  a 
driver  occupied  in  hauling  coal  to  the  mouth 
of  the  pit  He  was  engaged  in  the  work  of 
removal  when  the  second  fall  came  and  killed 
him.  The  exact  duties  of  a  mine  boss,  aside 
from  those  described  by  the  coal-mining  act 
of  1SS5,  are  not  disclosed.  It  was  not  shown 
that  the  boss  bad  any  control  over  the  men  In 
the  mine,  other  than  what  must  necessarily 
come  to  him  from  the  discharge  of  his  statu- 
tory duties.  Whether  he  had  power  to  em- 
ploy or  discharge  them  is  not  a  matter  of 
evidence,  nor  la  bis  authority  either  over  the 


mine  or  over  the  men  established.  It  must, 
however,  be  coincident  with  the  authority  giv- 
en him  by  the  statute.  Somewhat  more  than 
a  general  reference  must  be  made  to  the  coal- 
mining act  of  1885,  for  much  reliance  by  way 
of  defense  la  placed  on  it  by  the  appellants. 
It  contains  many  provisions  obligatory  on  the 
mine  owner  and  the  miner.  Relative  rights 
and  obligations  are  Imposed  on  each.  The 
mine  boss  is  an  individual  so  designated  by 
t^  statute,  who  must  be  employed  by  the 
mine  owner,  and  put  in  charge,  with  refer- 
ence to  its  safety  and  its  security.  He  has  en- 
tire supervision  of  the  whole  system  of  the 
ventilation  of  the  mine,  likewise  of  its  en- 
tries, drifts,  and  rooms,  and  all  machinery 
and  appliances  which  are  used  in  its  opera- 
tions. He  is  bound  to  make  his  reports  regu- 
larly to  the  mine  inspector,  and  is  subject  to 
severe  penalties  for  any  violation  of  the  act. 
Of  necessity,  this  would  include  any  failure 
on  his  part  in  the  supervision,  inspection,  and 
care  which  the  statute  requires.'  Miners  are 
likewise  given  the  right  to  Inspect  the  mme 
and  machinery,  either  in  person  or  by  commit- 
tee, <»nJointly  with  the  owner,  or  otherwlse,a8 
they  may  choose,  and  to  take  such  steps  as 
their  prudence  may  dictate  to  secure  their  own 
safety  and  prevent  accidents.  In  another  sec- 
tion a  right  of  action  is  given  to  certain  desig- 
nated parties  in  case  they  sustain  damage  by 
reason  of  any  failure  to  comply  with  the  pro- 
visions of  the  statute,  or  because  of  any  vio- 
lation of  its  requirements.  The  act  is  identi- 
cal, in  the  particulars  involved  In  this  suit, 
with  the  one  in  force  in  Pennsylvania,  and 
regulating  the  operation  of  coal  mines  in  that 
state.  Manifestly,  this  question  is  new  to  the 
Jurisprudence  of  the  state.  There  is  probably 
no  subject  of  the  law  which  has  been  devel- 
oped with  greater  learning.  Illumined  by 
more  persuasive  argruments,  and  yet  rested  on 
more  diversified  foundations  tliau  the  law  of 
negligence,  as  applied  In  actions  brought  to 
recover  damages  for  injuries  sustained  be- 
cause of  the  negligence  of  other  persons  em- 
ployed by  the  common  master.  The  large 
and  constant  increase  in  the  mining,  manu- 
facturing, and  business  interests  of  this  and 
other  commercial  countries  has  occasioned  a 
corresponding  growth  of  aggregated  and  cor- 
porate interests,  which  are  necessarily  Intrust- 
ed to  the  various  iustrumentalities  of  agency 
for  their  management  and  eontroL  This  has 
brought  into  peculiar  notice,  and  under  a 
broad  and  enlarged  discussion,  the  question  of 
who  is  a  fellow  servant,  for  whose  negligence 
the  master  may  not  be  called  on  to  respond. 
Many  of  the  elements  which  have  sometimes 
been  applied  to  settle  this  question  are  lu 
reality  but  items  of  evidence,  and  furnish  no 
reliable  guide  by  which  the  main  Inquiry, 
"Was  the  master  negligent,  and  is  he  respon- 
sible?" can  be  settled.  Where  the  proof 
shows  the  fellow  servant  to  have  been  in  con- 
trol of  the  men  under  him,  we  cannot  logical- 
ly insist  the  master  shall,  under  all  circum- 
stances, be  liable  for  bis  nefillfienoe^  nea 
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though  It  has  occasioned  the  injury.  Authori- 
ty does  not  dispose  of  the  matter.  The  In- 
quiry still  remains,  was  the  master  negligent? 
and  the  courts  must  still  ascertain  whether 
the  fellow  servant  occupied  such  a  relation  to 
the  master  and  to  his  colaborer  as  that  his 
negligence  is  to  be  taken  as  the  negligence  of 
the  master.  What  is  known  as  the  Ross 
Case,  112  U.  S.  377,  5  Sup.  Ct  184.  is  one  of 
tlie  most  striking  Illusti'ations  of  the  cases  of 
this  class  to  be  found  among  the  decisions^f 
the  best  courts  of  the  country.  To  a  good 
many  of  the  profession,  it  appeared  like  a  de- 
l»rtui'e  from  the  established  law,  and  to 
amoimt  in  fact  to  a  radical  modification  of  the 
rule  respecting  fellow  serrants.  Of  coiuse, 
most  courts  yielded  their  judgment  to  that  of 
the  very  distinguished  tribunal  which  pro- 
nounced it,  although  it  became  law  by  the 
judgment  of  a  bare  majority.  When  this 
case  was  clte4  with  approval  by  the  present 
learned  chief  justice  of  our  supreme  court,  in 
Railroad  Co.'  v.  Discoll,  12  Colo.  520,  21  Pac. 
708,  he  very  happily  chose,  as  an  illustration 
of  the  basis  on  which  the  Discoll  Case  was 
put,  a  quotation  which  is  very  abundantly 
sustained  by  the  principle  underlying  the  law, 
and  expressly-  approved  by  the  later  case, 
which  so  largely  modifies  and  interprets  the 
Ross  Case.  It  must  always  be  true  that 
wherever  the  individual  whose  negligence  oc- 
casioned the  injury  to  the  servant  stands  In 
the  place  of  the  master,  and  is  in  reality  his 
alter  ego,  his  negligence  is  the  negligence  of 
the  master,  who  must  answer  in  damages  for 
the  injury  which  his  neglect  has  occasioned. 
This  view  is  most  elaborately  presented  in  a 
very  able  and  exhaustive  opinion  by  Justice 
Brewer  in  Railroad  Co.  v.  Baugh,  140  U.  S. 
3G8,  13  Sup.  Ct.  914.  This  case  has  substan- 
tially gone  back  to  the  doctrine  so  perfectly 
expounded  In  the  various  opinions  (expressed 
in  the  argument  before  the  house  of  lords  in 
WUson  V.  Merry,  1  L.  R.  U.  L.  Sc.  326.  In  the 
chancellor's  opinion,  he  says  the  liability  does 
not  d^end  on  the  question  whether  the  work- 
man was  or  was  not,  in  any  technical  sense, 
A  colaborer.  The  true  rule  must  be  found  m 
the  solution  of  the  question  whether  there  has 
been  negligence  on  the  part  of  the  master  in 
that  with  reference  to  which  he  has  contract- 
ed with  the  servant.  The  Scotch  case  un- 
doubtedly goes  further  with  respect  to  the 
nonliability  of  the  master  for  the  negligence 
of  the  fellow  servant  than  the  more  modem 
American  cases,  of  which  the  Baugh  Case  is 
a  striking  example.  The  ftmdamental  queb- 
tion  always  remains  whether  the  individual 
whose  negligence  has  occasioned  the  injury 
stands  in  such  relation  to  the  master  that -his 
acts  can  be  deemed  a  breach  of  the  contracv 
which  he  has  made  with  the  servant  This 
being  resolved  }n  favor  of  the  plaintiff,  he 
may  recover.  We  are  not  unmindful  of  a 
very  broad  distinction  between  those  cases 
which  show  negligence  in  providing  a  safe 
place  for  the  servant  to  work  in,  and  safe  ma- 
chinery for  him  to  use  in  his  labor,  and  those 


which  con<^m  the  general  operations  ot  the 
business  in  which  the  workman  may  be  eit- 
gaged.  It  has  been  very  generally  held,  the 
master  may  not  escape  liability  on  proof  thar 
the  injury  came  because  of  the  negligence  of 
a  fellow  servant,  who  was  Intrusted  with  tne 
duty  of  providing  a  safe  working  place  for 
his  fellow  servant.  Hough  y.  Railway  Co., 
100  U.  S.  213;  Railroad  Co.  v.  Herbert,  lie 
U.  S.  642,  6  Sup.  Ct  690;  Ford  v.  Railroad 
Co.,  110  Mass.  240;  Car  Co.  v.  Parker,  100 
Ind.  181;  Coal  Co.  ▼.  Young,  117  Ind.  520,  20 
N.  E.  423.  This  exception  to  the  general  doc- 
trine is  not  based  on  any  distinction  which 
proceeds  from  the  stains  or  the  relation  which 
the  one  sei'vant  bears  to  the  other.  It  rests 
on  the  impregnable  foundation  that,  since  the 
master  is  boun^  to  provide  a  safe  place  in 
which  the  servant  may  work,  whoever  may 
be  intrusted  with  the  performance  of  this 
duty  stands  in  his  place,  and,  for  all  practical 
purposes  of  responsibility  and  duty,  Is  the 
master  himself.  Consequently  his  negligence 
is  the  master's  negligence,  and  he  may  be 
holden.  As  we  view  this  case,  ft  does  not 
come  within  the  exception.  The  Prainsylva- 
nla  cases  undoubtedly  hold  the  mining  boss  to 
be  a  feUow  servant  with  the  other  laborers  in 
the  mine.  They  do  not  permit  any  recovery 
by  the  injured  person  where  the  case  shows 
the  injury  was  occasioned  by  the  negligence 
of  the  mine  boss.  The  court  rests  these  cases 
on  the  coal-mining  act,  which  In  Pennsylva- 
nia, as  in  Colorado,  has  much  to  do  with  the 
duties  and  responsibilities  of  mine  owners 
and  employes.  Coal  Co.  v.  Jones,  86  Pa.  St. 
432;  Canal  Co.  v.  Carroll,  89  Pa.  St  874; 
Reese  v.  Biddle,  112  Pa.  St  72,  3  Afl.  813; 
Coke  Co.  V.  Roby,  115  Pa.  St  364,  8  Atl.  5»3. 
Thus  far  the  Pennsylvania  cases  do  not  In- 
fringe the  rule  respecting  the  liability  of  a 
master  for  the  negligence  of  a  fellow  servant, 
because  those  are  cases  which  grew  out  of  the 
performance  of  his  work  by  the  fellow  serv- 
ant. It  was  the  manner  In  which  the  work 
was  done  which  occasioned  the  injury  com- 
plained of  In  the  Llneoskl  Case,  and  In  this 
respect  it  Is  analogous  to  the  one  at  bar. 
Llneoskl  v.  Coal  Co.,  157  Pa.  St  153,  27  Atl. 
577.  There  the  evidence  tended  to  show  there 
had  been  a  good  deal  of  leakage  for  some 
months  in  the  roof  of  the  mine,  Indicating  a 
large  collection  of  water  at  some  point  Im- 
mediately contiguous  to  the  roof.  According 
to  the  evidence,  the  roof  was  very  nfuch  dis- 
turbed and  shaky,  and  it  ultimately  fell, 
flooded  the  mine,  and  killed  a  great  many 
miners.  The  case  tended  to  show  notice  of 
this  condition  had  been  given  to  various  per- 
sons in  charge  of  the  property,  and  the  mine 
boss,  but  he  had  neglected  to  make  the  repairs 
which  were  necessary  to  its  safety.  The 
court  held  the  mine  boss  a  fellow  servant,  and 
that  this  fact  would  excuse  the  company, 
which  was  adjudged  not  liable.  The  opbilon 
was  put  on  the  precise  ground  of  the  equality 
of  the  workman  and  the  mine  boss  undef  the 
statute  which  compelled  the  appointment  ot 
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the  boss,  and  defined  hts  duties.  If  we  sbould 
follow  the  Pennsylyanla  decisions,  we  should 
be  compelled  to  bold  tbe  mine  boss,  Allen,  to 
be  a  fellow  serrant  witb  Caa-pita  and  Lamb, 
and,  even  though  the  jury  might  find  Allen 
negligent  in  the  performance  of  his  duty,  tbe 
company  might  not  be  charged.  We  confess, 
our  personal  convictions  approve  this  deci- 
sion. We  are  unable  to  see  how  it  is  possible 
to  compel  a  company  to  employ  a  mine  boss, 
upon  whom  are  laid  the  responsibility  and  the 
dutj'  by  statute  to  attend  to  the  mine  and  its 
safety  as  a  place  to,  work  in,  clothe  him  with 
full  authority  and  power  in  this  respect,  and 
snbject  him  to  punishments  and  responsibili- 
ties in  case  of  failure,  and  then  hold  the  mas- 
ter responsible  for  his  acts.  He  is  in  no 
sense  the  representative  of  the  master,  from 
whom  the  statute  attempts  to  take  entire  con- 
trol of  this  part  of  bis  mining  operations. 
The  master  may  supervise  him,  and  be  may, 
80  far  as  may  be,  direct  such  changes  to  ne . 
made  as  his  judgment  indicates  to  be  neces- 
sary; but  when  the  statute  put  the  conti-ol  of 
this  particular  matter  into  the  bands  of  the 
boss,  and  left  to  his  judgment  both  the  ques- 
tion of  safety  and  the  means  to  be  used  to 
that  end,  we  are  unable  to  see  how  he  is,  in 
any  sense,  either  as  vice  principal  or  other- 
wise, the  representative  of  the  master,  or  how 
he  can  stand  in  any  other  relation  to  his  co- 
laborer  ttian  that  of  a  fellow  servani.  The 
evidence  is  entirely  silent  with  respect  to  any 
matters  which  tend  to  Show  that  tbe  mine 
boss  had  any  powers  of  control,  or  any  au- 
thority to  employ  or  discharge,  which  are  so 
frequently  used  to  determine  the  question 
whether  the  person  whose  conduct  is  under 
investigation  is  or  Is  not  a  fellow  servant 
with  the  one  who  was  Injured.  There  Is 
nothing  In  the  record  which  discloses  his  rela- 
tion to  the  company  to  be  other  than  what 
was  derived  from  his  statutory  'authority. 
Whether  he  owed  a  duty  to  the  company,  or 
had  any  power  from  it,  by  virtue  of  the  terms 
of  his  employment,  we  are  not  informed.  Un- 
der these  circumstances,  we  must  conclude  he 
was  a  fellow  servant. 

There  is  another  principle  which,  to  our 
minds.  Is  of  great  and  governing  importance 
in  this  regard.  There  is  a  wide  ■  difference 
between  providing  a  safe  place  for  the  serv- 
ants to  work  in,  and  putting  a  place  already 
found  to  be  insecure  In  condition  for  the  re- 
sumption of  labor. « If  it  happened  to  be 
tnie  the  entry  was  insufficiently  timbered 
and  Insecure,  according  to  the  Judgment  of 
the  jury,  when  the  first  fall  occurred,  and 
nobody  had  been  Injured,  the  master  must 
undoubtedly  have  had  the  right  to  put  the 
place  in  shai>e  for  the  resumption  of  labor. 
He  had  the  right  to  put  an  Insecure  place 
Into  a  safe  condition.  Laborers  who  were 
employed  to  aid  in  this  effort  took  upon 
themselves  whatever  of  added  risk  might 
have  come  from  the  then  situation  of  the 
entry.  It  is  a  most  undoubted  principle 
Ihat,  where  a  piece  of  property  is  out  of  re- 


pair, tbe  men  who  are  employed  In  making 
it  safe  take  upon  themselves  whatever  of 
added  risk  comes  from  the  existing  condi- 
tion of  the  place  or  the  work.  Kennedy  v. 
Spring,  160  Mass.  203,  33  N.  E.  779;  Armour 
V.  Hahn,  111  U.  S.  313,  4  Sup.  Ct  433;  Por- 
ter V.  Coal  Co.,  84  Wis.  418,  54  N.  W.  1019; 
Carlson  v.  Railway  Co.,  21  Or.  450,  28  Pac. 
497;  Fraser  v.  Lumber  Co.  (Minn.)  47  N.  W. 
783.  Under  tliese  circumstances,  it  is  plain, 
if  Lamb  was  employed  to  assist  in  the  work 
of  making  the  roof  safe  for  the  miners,  be 
took  upon  himself  the  risk  which  might  ac- 
crue from  the  circumstances.  .  With  respect 
to  the  negligence  or  the  care,  the  judgment 
or  tbe  imprudence,  of  the  mine  boss,  in  prop- 
ping the  roof  up,  be  was,  as  to  him,  a  co- 
servant;  and,  even  though  the  jury  might 
have  been  satisfied  that  the  mine  boss  was 
negligent  and  failed  to  use  proper  care,  the 
plaintiff  could  not  recover. 

A  ruling  made  by  the  court  respecting  the 
Introduction  of  testimony  calls  for  attention. 
Whether,  standing  alone,  it  would  be  enough 
to  reverse  the  case,  we  do  not  decide;  but 
it  Is  clearly  a  imle  of  evidence,  and  is  noted 
to  prevent  the  recurrence  of  the  error. 
While  the  plaintiff  was  on  the  stand,  he  was 
asked  whether,  in  his  opinion,  the  roof  was 
properly  secured  at  the  time  tbe  deceased 
was  at  wort£.  This  was  not  a  case  which 
called  for  expert  testimony  on  this  subject 
The  answer  of  the  witness,  which  was  nat- 
urally adverse  to  tbe  company,  tended  to  de- 
termine the  thing  which  was  the  very  es- 
sence of  the  action,  to  wit,  the  negligence  of 
the  company.  This  was  a  question  for  the 
jury  to  determine,  under  all  the  evidence. 
It  was  a  matter  which,  when  the  facts  were 
before  them,  they  could  as  well  decide  as 
the  witness  himself;  and  the  case  was  not 
brought  within  the  rule  which  permits  the 
opinions  of  witnesses  to  be  given  to  the  jury 
in  place  of  the  facts  on  which  those  opin- 
ions must,  of  necessity,  be  based.  Railroad 
Co.  V.  Wilson,  12  Colo.  20,  20  Pac.  340;  Spiva 
V.  Mining  Co.,  88  Mo.  68;  Llncoskl  v.  Coal 
Co.,  157  Pa.  St  153,  27  Atl.  577. 

Another  matter  to  which  our  attention  is 
directed,. and  on  which  error  is  predicated, 
springs  from  the  proof  which  the  plaintiff 
offered  respecting  what  he  insisted  were  the 
possibilities  of  promotion  and  advancement 
for  his  deceased  son.  The  company  prompt- 
ly objected,  but  the  court  permitted  the 
plaintiff  to  prove  the  different  classes  of  em- 
ployes which  ordinarily  work  in  a  coal  mine, 
and  the  usual  wages  which  they  receive. 
Such  proof  is  altogether  too  problematical 
and  uncertain  as  a  basis  of  damages.  .  There 
are  always  possibilities  of  promotion  and 
advancement  for  every  person.  Whether  any 
given  person  will  reap  the  harvest  depends 
on  his  personal  qualities,  his  Industry,  his 
zeal,  and  the  duration  of  his  life.  It  is  im- 
possible, in  the  nature  of  things,  for  proof 
to  be  introduced  which  shall  cover  the  va- 
rious elements  in-  the  problem.    As  courts 
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uave  beld  In  Bimllar  cases,  all  evidence  of 
this  description  is  entirely  inadmissible. 
Railroad  Co.  t.  BUiott,  149  U.  a  266,  13  Sup. 
Ct  837. 

Only  one  other  matter  remains  to  be  con- 
sidered In  order  to  dispose  of  all  the  impor- 
tant propositions  which  have  been  suggest- 
ed, and  to  guide  the  lower  court  in  the  sub- 
sequent trial.  This  reltftes  to  the  measure 
of  damages.  It  will  be  remembered,  this  is 
a  suit  brought  by  the  parents  to  recover  for 
the  injury  which  they  sustained  in  the  loss 
of  a  son  who  had  piIsseHl  his  majority. 
When  the  suit  is  conceded  to  be  brought  un- 
der the  general  damage  act,  there  can  be 
little  doubt  of  the  right  of  the  parent  to  re- 
cover for  the  pecuniary  injury  which  has 
been  sustained.  There  Is  a  good  deal  of 
difterence  in  the  rule  adopted  In  different 
states  respecting  this  right,  and  in  the  lim- 
itations which  restrict  the  damages.  Wher- 
ever statutes  of  this  description  are  in  force, 
it  Is  almost  universally  conceded,  the  plain- 
tiff may  recover  on  proof  of  facts  tending  to 
show  probable  loss  because  of  the  death. 
What  proof  may  suffice  in  the  one  case  is 
not  always  deemed  sufficient  In  another. 
Houghklrk  ▼.  Canal  Co.,  92  N.  T.  219;  Rail- 
road Co.  ▼.  Keller,  67  Pa.  St  300;  Richmond 
V.  Railway  Co.,  87  Mich.  374,  49  N.  W.  621; 
Dalton  V.  Railway  Co.,  4  C.  B.*(N.  S.)  297; 
Potter  V.  Railroad  Co.,  22  Wis.  615;  Birkett 
V.  Ice  Co.,  110  N.  y.  504,  18  N.  B.  108; 
Scheffler  v.  Railway  Co.,  32  Minn.  618,  21  N. 
W.  711;  Railway  Co.  ▼.  Compton,  75  Tex.  667, 
13  S.  W.  067;  Tiff.  Djath  by  Wrongful  Act, 
fS  167,  172,  174;  Milling  Co.  v.  Sharp  (Colo. 
App.)  38  Pac.  850.  The  difficulty  experi- 
enced respects  the  proof  offered  to  show  the 
pecuniary  injury.  It  is  not  generally  laid 
down  that  tables  recognized  as  authority  by 
which  to  settle  the  expectancy  of  the  lives  of 
the  plaintiff  and  the  deceased  must  be  intro- 
duced In  order  to  give  the  data  on  which  to 
compute  the  loss,  and  furplsh  some  basis  on 
which  the  Jury  can  rest  their  calculation. 
It  Is  often  slender,  and  generally  unsatisfac- 
tory. When  the  age  of  the  respective  par- 
ties Is  established,  the  earnings  given,  the 
contributions  which  have  been  theretofore 
made  stated,  or  any  proof  offered  o^  an  ex- 
isting practice  of  contribution,  enough  has 
been  laid  before  the  Jury  to  warrant  them  in 
computing,  according  to  their  own  Judgment, 
the  loss  which  has  been  suffered.  These  data 
were  furnished  In  the  present  case.  The  evi- 
dence tended  to  show  that  the  son  had  con- 
tributed his  wages  to  the  general  fund  for 
the  support  of  the  family,  antecedent  to  his 
death,  and  In  other  respects  the  proof  was 
sufficient  to  furnish  a  basis  on  which  the 
Jury  might  legitimately  act. 

All  of  the  various  errors  complained  of 
have  been  considered,  and  we  conclude  the 
case  was  not  properly  tried.  The  Judgment 
must  be  reversed,  and  the  case  remanded 
(or  a  new  trial.    Reversed. 


WHITTBMOBB  t.  COPB  et  aL 

(Supreme  Court  of  Utah.     April  27,  1896.) 
Statutb  or  Fhaddb — Pabol  Partition  ot  Laks 
— Ratification  bt  Minob  Hbirs — Evidbkcb— 
Btabb  Decisis  —  Advbbsb  Possbssioh  —  Lifb 
Tknanct. 

1.  A  parol  partition  of  land  between  coheirs, 
carried  oot  and  followed  by  actual  possessioa  in 
severalty  of  the  several  inrcels,  will  De  enforced, 
notwlthstandine  the  statute  of  frauds,  on  the 
ground  of  part  performance,  when  the  partition 
is  equitable,  and  the  parties  acted  underatand- 
ingly. 

_  2.  Though,  at  the  time  pf  a  parol  partition  of 
their  father's  land,  two  of  the  sons  were  minors, 
if  after  reaching  majority,  and  knowing  the  dr- 
ciilnstances  of  the  partition,  they  retained  posses- 
sion of,  exercised  exclusive  dominion  over,  and 
sold  the  parts  allotted  to  them,  and  asserted  no 
claim  to  the  lands  allotted  to  the  other  heiis,  they 
cannot  repudiate  the  partition. 

3.  A  person  selected  to  make  a  parol  partition 
of  Innda  may  thereafter  testify  as  to  the  fact  of 
partitioQ. 

4.  Where  the  facta  are  the  same  as  in  a  pre- 
'  vious  case,  thoiiRh  the  parties  are  different,  an  ap- 
pellate court  will  adhere  to  its  previoas  decision, 
there  being  nothing  manifestly  erroneous  Uierein. 

5.  Where  a  surviving  wife  has  a  life  estate 
in  her  husband's  homestead,  the  character  of  her 
possession  may  be  changed  by  a  parol  partition, 
to  which  she  and  the  heirs  of  the  husband  agree, 
so  as  to  make  her  possession  adverse. 

Appeal  from  district  court.  Third  district; 
before  Justice  S.  A.  Merritt 

Action  by  C.  O.  Wblttemore  against  Thom- 
as BL  Cope  and  others  for  the  recovery  of  a 
share  of  the  estate  of  Thomas  H.  Cope,  ae- 
ceased.  From  a  decree  based  on  a  referee's 
report,  in  harmony  with  the  cross  complaint 
of  defendants,  plaintiff  and  defendant  Oeorge 
H.  Cope  appeal.    Affirmed. 

C.  O.  Whittemore,  in  pro.  per.  S.  P.  Arm- 
strong, for  appellant  George  H.  Cope.  Wil- 
liam, Van  Cott  &  Sutherland  and  Bennett, 
Marshall  &  Bradley,  for  respondents. 

KING,  J.  Plaintiff  avers  in  fals  complaint 
that  one  Thomas  H.  Cope  died  intestate  In 
1864,  and  at  the  time  of  his  death  was  the 
owner  of  lot  5,  block  3,  plat  "B,"  Salt  Lake 
City,  and  lot  16,  block  18,  Big  Field  survey; 
th^t  said  lots  were  distributed  by  a  decree  of 
the  district  court  to  the  defendants  Thomas 
H.  Cope  and  George  H.  Cope,  as  his  sole  sur- 
viving heirs;  that,  prior  to  the  distribution, 
Thomas  H.  Cope,  claiming  to  be  sole  heir, 
sold  lot  16  to  one  Thomas  Jack,  through 
whom  defendants  Mary  Ann  Jack  and  B.  S. 
Young  claim  title;  thai  defendant  Thomas 
H.  Cope  Is  the  owner  of  an  undivided  one-half 
part  of  said  lot  6,  and  defendants  Jack  and 
Young  are  owners  of  an  undivided  half  of 
lot  16.  Plaintiff  further  alleges  that  he  and 
George  H.  Cope  are  each  the  owners  of  an 
undivided  one-fourth  of  said  lots,  and  that. 
If  Jack  and  Yoimg  are  entitled  to  all  of  lot 
16,  they  are  entitled  to  their  full  share  of  tiie 
estate  out  of  lot  6.  Partition  Is  prayed  foe 
according  to  the  rights  of  the  parties.  George 
H.  Cope  answered,  admitting  the  allegatlona 
of  the  complaint  to  be  true,  and  asked  Cor 
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partition.  The  other  defendants  answered, 
and  denied  specifically  complainant's  aver- 
ments, except  as  to  the  death  of  Thomas  C!ope, 
and  pleaded  the  statute  of  limitations,  and 
at  the  same  time,  filed  a  cross  complaint. 
They  there  allege  that  Thomas  H.  Cope  is  the 
owner  in  fee  and  in  the  possession  of  said  lot 
5,  and  Mary  Ann  Jack  is  in  the  possession 
and  the  owner  in  fee  of  the  north  three  acres 
of  said  lot  16,  and  B.  S.  Yonng  is  the  own- 
er in  fee  and  in  the  possession  of  the  south 
two  acres  of  said  lot;  that  in  1864  said  Thom- 
as Cope  had  a  possessory  right  only  to  said 
lots,  and  to  lot  2.  block  14,  and  lot  4,  block 
3,  in  Salt  Lake  City;  that  iu  said  year  he 
died,  having  no  title  to  said  land,  and  said 
Thomas  H.  Cope,  Geo«?e  H.  Cope,  Janet  Cope, 
and  Margaret  Cope  claimed  to  be  bis  only 
beirs;  and  that  in  1S67  an  oral  partition  was 
made,  which  was  fair  and  equitable  in  all 
respects;  and  it  was  so  agreed  (and  parti- 
tioned accordingly)  that  Janet  should  own  lot 
5,  Margaret  lot  4,  Thomaa  H.  lot  16,  and 
George  U.  lot  2;  that,  in  pursuance  of  said 
agreement  and  partition,  each  person  took 
poBsessioa  of  the  lot  set  apart  to  him  or  her, 
and  held  sole  possession  of  the  same  imder 
the  partition,  and  ever  after  each  of  said 
persona  claimed  only  the  parcel  of  land  so 
partitioned  to  him  or  her,  and  claimed  the  ex- 
clusive right,  title,  and  possession  thereto, 
free  and  clear  of  any  other  person;  that,  since 
said  partition,  several  possession  has  been 
held  thereunder,  and  It  has  been  acquiesced 
In  and  ratified  by  the  parties  thereto;  that 
said  lot  5  was  conveyed  by  the  United  States 
to  the  mayor  of  Salt  Lake  City,  In  trust,  and 
by  said  mayor  was  conveyed  to  Thomas  Jack, 
as  administrator  of  the  estate  of  Thomas  Cope, 
deceased,  in  trust  for  his  heirs,  and  thereafter 
said  administrator  duly  conveyed  said  lot  by 
deed  to  Janet  Cope  and  Thomas  H.  Cope,  the 
latter  being  named  as  one  of  the  grantees,  at 
the  request  of  Janet;  that  in  1891  Janet  Cope 
died  testate,  Thomas  H.  being  devisee  of  said 
lot  5,  and  her  will  was  duly  admitted  to  pro- 
bate; that,  from  the  time  of  said  partition  to 
taer  death,  she  held  sole  and  exclusive  posses- 
sion of  said  lot  5,  and  since  1SS3  has  paid  all 
of  the  taxes  thereon,  and  .greatly  improved  It, 
and  said  Thomas  H.,  from  the  proceeds  result- 
ing from  the  sale  of  lot  16,  and  with  her  ac- 
quiescence and  consent,  constructed  a  house 
on  her  lot;  that  said  devisee,  since  her  death, 
has  held  sole  and  exclusive  possession  there- 
of, and  has  paid  all  taxes  thereon;  that  one 
Ck>nk,  patentee  of  the  greater  part  of  lot  16, 
In  recognition  of  said  partition,  conveyed  said 
part  to  Thomas  H.,  and  by  mesne  conveyan- 
ces the  remainder  of  said  lot  16  was  conveyed 
to  him;  that  in  1884  lot  16  was  sold  by  Thom- 
as H.  to  Thomas  Jack,  and  in  1885,  by  ue- 
cree  of  the  district  court,  the  latter's  interest 
was  vested  in  defendant  Mary  Ann  Jack,  who 
conveyed  In  1887  the  two  south  acres  to 
William  Leggett,  and  he  sold  the  same  in 
1890  to  defendant  B.  8.  Young;  that  valuable 
improvements  and  houses  have  been  erected 
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on  lot  16  by  said  persons.  The  complaint  then 
alleges  adveree  possession  of  lots  5  and  16; 
that  said  Margaret  Cope  never  questioned, 
nor  does  she  now,  the  validity  of  said  parti- 
tion; that  by  reason  of  the  same,  and  the 
ownership  acquired  thereunder,  she  sold  and 
conveyed  said  lot  4,  appropriating  the  pro- 
ceeds to  her  exclusive  use;  tliat  her  son,  said 
George  H.  Cope,  with  full  knowledge  of  said 
partition,  the  holding  in  severalty  thereunder, 
the  conveyance  by  his  mother,  and  the  im- 
provements placed  upon  lote  5  and  16,  and 
their  great  Increase  in  value,  in  18S8  convey- 
ed all  of  said  lot  2  by  warranty  deed  to  one 
Showell,  and  appropriated  the  whole  of  the 
purchase  price,  and  this  was  done  by  reason 
of  the  ownei'ship  acquired  by  him  under  said 
partition,  which  It  is  alleged  was  never  ques- 
tioned unUl  the  bringing  of  this  suit;  that 
said  lots  so  conveyed  by  Margaret  and  Oeorge 
H.  are  beyond  the  reach  of  said  persons 
claiming  to  be  beirs  of  said  deceased,  and  the 
grantees  have  good  and  valid  titles  thereto; 
that  in  1890  said  George  H.  attempted  to  con- 
vey an  undivided  one-fourth  interest  in  said 
lots  5  and  16  to  plahitilf,  and  that  at  the  time 
of  taking  the  conveyance  he  knew  of  all  of 
the  facts  connected  with  the  partition;  that 
no  consideration  was  paid  by  the  plaintiff, 
but  it  Is  averred  that  be  agreed  to  Dring  suit 
for  the  recovery  of  a  portion  of  said  lots, 
and  to  pay  the  costs  of  the  action  in  consider- 
ation of  said  conveyance.  Defendants  prayed 
that  the  title  to  lot  5  be  quieted  and  decreed 
to  be  In  fee  in  Thomas  H.  Cope,  and  that  the 
title  to  lot  16  be  quieted  and  decreed  to  be  in 
the  other  defendants.  The  cause  was  tried 
before  a  referee,  whose  findings  of  fact  were 
in  harmony  with  the  cross  complaint  He  not 
only  found  that  a  parol  partition  had  been 
made,  but  also  that  the  plea  of  the  statute  of 
limitations  was  well  taken.  A  decree  was 
duly  entered  by  the  trial  court,  based  upon 
the  referee's  report,  and  from  the  judgment 
of  the  court  plaintiff  and  defendant  George 
H.  appeal.  After  the  appeal  had  been  per- 
fected, the  appellants  stipulated  in  writing 
that  the  appeal,  so  far  as  it  affected  lot  16, 
should  be  dismissed,  and  the  judgment  of 
the  district  court  relating  thereto  affirmed. 
Appellants  have  assigned  numerous  errors, 
but  concede,  in  their  brief,  that  the  only  ques- 
tions for  determination  are  embraced  within 
the  following  interrogatories:  (1)  Did  Janet 
Cope  hold  lot  5  adversely?  (2)  Is  a  parol  par- 
tition of  lands  valid,  and  was  the  deposition 
of  tlie  witness  Moon  (offered  to  prove  the  par- 
tition) admissible?  (3)  Did  the  parties  ac- 
quiesce in  and  ratify  the  parol  partition  (if 
made)? 

We  will  first  consider  the  points  Involved 
In  the  second  question.  Appellants  contend 
that  a  parol  partition  of  lands  is  within  the 
statute  of  frauds,  and  therefore  invalid. 
Section  2831,  Comp.  Lafrs  Utah,  provides 
"that  no  estate  or  Interest  in  lands,  ♦  •  • 
nor  any  trust  or  power  relating  thereto,  shall 
hereafter  be  created,  granted,  assigned;  sur- 
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rendered  or  declared  unless  by  act  or  opera- 
tion of  law  or  by  deed  of  conveyance  In  writ- 
ing subscribed  by  the  party,"  etc.  In  sup- 
port of  the  appellants'  contention,  1  Washb. 
Real  Prop.,  and  Browne,  St.  Frauds,  are  cited. 
In  the  first-named  work  it  is  stated  that  no 
parol  partition  can  be  effectual  unless  ac- 
companied by  deeds  from  one  cotenant  to 
the  other,  inasmuch  as  the  statute  of  frauds 
applies  to  such  cases.  If  this  means  that 
no  rights  can  be  acquired  by  coparceners 
either  in  equity  or  law  under  a  parol  parti- 
tion, when  they  have  followed  the  partition 
by  actual  possession  In  severalty,  we  cannot 
assent  to  the  doctrine.  Undoubtedly,  this 
view  has  been  entertained  by  the  English 
courts,  and  many  of  the  American  courts, 
as  well  as  text  writers  of  respectability; 
bnt  we  think  the  better  rule  to  be  the  one 
which  is  most  equitable,  viz.:  "That  a  parol 
partition,  carried  out  and  followed  by  actual 
possession  In  severalty  of  the  several  jMir- 
cels,  is  valid,  and  will  be  enforced,  notwith- 
standing the  statute  of  frauds,  on  the  theory 
that  it  has  been  removed  from  its  operation 
by  part  performance."  17  Am.  &  Eng.  Enc. 
Law,  p.  6C8,  and  cases  cited;  Preem.  Coten. 
§  402;  Tomlln  v.  Hilyard,  43  111.  300;  Ebert 
V.  Wood,  1  Bin.  210;  Welchel  v.  Thompson, 
39  Ga.  550;  McMahan  v.  McMahan,  13  Pa. 
St.  370;  Ayres  v.  Jack,  7  Utah,  249,  26  Pac. 
300.  "'Wblle  the  legal  title  might  not,  per- 
haps, be  considered  as  passing  by  a  parol 
partition,  unless  after  a  possession  su£a- 
dently  long  to  Justify  the  presumption  of  a 
deed,  yet  the  parol  partition,  followed  by 
several  possession,  would  leave  each  coten- 
ant seized  of  the  legal  title  to  one-half  of  his 
allotment,  and  the  equitable  title  to  the  oth- 
er half,  and,  by  a  bill  in  chancery,  could 
compel  from  his  cotenant  a  conveyance  of 
the  legal  title  according  to  the  terms  of  the 
partition."  Tomlln  v.  Hilyard,  43  111.  302. 
In  the  case  of  Ayres  v.  Jack,  supra,  the  oral 
partition  of  lands  herein  described  was  sus- 
tained. After  Thomas  H.  had  disposed  of 
his  lot  (16)  to  Jack,  Ayres  and  others  thought 
they  discovered  a  defect  In  the  purchaser's 
title,  and  obtained  a  deed  from  Thomas  II. 
and  his  wife  and  Janet  for  the  same  parcel 
of  land.  They  were  told:  "They  took  all 
tlie  chances  of  the  purchaser;"  and  it  ap- 
pears the  grantors  made  no  claim  to  the 
laud.  Suit  was  brought,  and  the  defend- 
aits  set  up  an  equitable  title,  relying  ui>on 
the  oral  partition.  The  court  held  that  the 
"equitable  title  ought  to  be  protected  and 
enforced,  and  that  the  plaiutifTs,  having 
bought  with  knowledge  of  the  defendants' 
rights,  can  -  take  nothing  by  their  deed." 
Notwithstanding  the  statute  of  frauds,  it  is 
not  regarded  as  an  insui)ei'able  objection  to 
the  maintenance  of  an  equitable  defense  by 
a  purchaser  of  land  under  a  parol  sale.  Pos- 
soKsion  taken  under  the  contract  of  sale 
takes  the ,  case  out  of  the  statute.  There 
Kcenis  to  be  no  good  reason  why  this  doc- 
trine should  not  apply  to  parol  partitions. 


Where  possesaton,  actual  and  exclusive  iu 
its  character,  is  taken  under  the  partition 
and  le  followed  by  all  the  indicia  of  owner 
ship,  we  think  such  a  title  is  initiated  as  will 
receive  equitable  cognizance.  To  enforce 
this  rule  prevents  the  possible  perpetration 
of  a  fraud  and  wrong  by  one  cotenant  upon 
the  others,  when  the  latter,  acting  in  good 
faith  upon  the  partition,  have  added  Im- 
provements to  their  several  parcels,  the  law 
being  that  "actual  occupancy  is  enough  to 
put  parties  dealing  with  the  premises  ui>on 
Inquiry,  •  •  •  and  that  a  person  at  his 
peril  deals  with  or  purchases  real  estate  of 
one  in  the  possession  of  another."  Toland 
V.  Corey,  6  Utah,  305,  24  Pac.  190.  No  hard- 
ship is  imposed  upon  third  persons. 

We  think  there  Is  an  analogy  between 
cases  where  it  is  sought  to  enforce  a  parol 
partition  and  those  which  receive  equitable 
cognizance  growing  out  of  a  parol  sale  of 
lands.  The  burden  will  rest  upon  the  party 
aflarming  the  existence  of  the  oral  contract 
of  sale,  and  also  who  claims  under  the  parol 
partition;  and  equitable  relief  should  only 
be  granted  in  the  latter  case  when  the  par- 
tition is  equitable,  and  when  the  parties  act 
understandingly.  But  it  is  argued  by  the 
appellants'  counsel  that  at  the  time  of  the 
alleged  partition.  In  1807,  the  two  sons  of  the 
deceased  were  minors,  and  not  only  did  not 
participate  In  the  partition  proceedings,  but, 
owing  to  their  tender  years,  were  unable  to 
comprehend  their  rights  or  the  nature  of  a 
IHirtitlon,  even  if  explained  to  them.  This 
feature  of  the  case  was  presented  to  the 
court  in  Ayres  v.  Jack,  supra,  as  shown  by 
the  record;  and,  while  there  is  no  reference 
to  it  in  the  opinion,  It  is  clear  the  court  did 
not  deem  it  objectionable  to  the  partition, 
under  the  facts  of  the  case.  We  have  no 
hesitancy  in  saying  that  upon  attaining  their 
majority,  and  after  a  full  understanding  of 
their  rights  and  the  partition  previously 
made,  if  there  was  no  ratification  and  con- 
firmation of  the  partition  by  them.  It  would 
be  Invalid.  But  words  were  not  Indispensa- 
ble to  a  ratification  of  the  partition;  affirm- 
ance might  result  from  acts  and  conduct. 
If  George  H.  and  Thomas  H.,  upon  reaching 
their  majority,  knowing  the  circumstances 
of  the  partition,  retained  their  possession  of 
the  land  theretofore  set  apart  to  them,  claim- 
ed it  as  their  own,  asserted  no  claim  what- 
ever to  the  other  lands  occupied  by  the  per- 
sons who  bad  been  their  cotenants,  enjoyed 
the  fruits  thereof,  and  exercised  dominion 
over  it,  we  think  the  oral  partition  is  bind- 
ing upon  them.  They  cannot  be  hoard  In 
disaffirmance  of  the  partition;  they  are  con- 
clusively presumed  to  have  ratified  the  par- 
tition, and  the  rights  of  the  various  parties 
to  the  partition  and  their  title  to  the  land 
would  relate  back  and  attach  as  of  the  date 
of  the  partition.  Freem.  Coten.  {  414;  Lynch 
V.  Baxter,  4  Tex.  431;  Wood  v.  Fleet,  30  N. 
Y.  409.  It  would  be  Inequitable  to  permit  a 
repudiation    of    the   partition    where   these 
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facts  exist,  eepecially  if  the  status  of  the 
property  partitioned  Is  changed,  or  rights 
have  been  acquired  under  a  recognition  of  its 
validity.  The  evidence  In  the  case  at  bar 
is  that  Margaret  sold  her  lot,  and  enjoyed 
all  the  proceeds.  George  H.  -did  the  same. 
Thomas  H.  employed  a  portion  of  the  pro- 
ceeds arising  from  the  sale  of  the  lot  16  in 
Improving  Janet's  lot.  The  lots  conveyed 
are  beyond  the  control  of  the  parties  to  the 
partition,  and  it  would  be  against  equity  and 
good  conscience  to  now  divide  Janet's  por- 
tlon,  which  was  devised  to  Thomas  H. 
While  there  is  some  conflict  in  the  testimony 
as  to  whether  George  H.  fully  understood 
the  parol  partition,  and  ratified  it,  a  careful 
examination  of  the  record  convinces  us  that 
the  record  was  sufficient  to  warrant  the  find- 
ings of  the  referee  upon  that  point 

2.  Was  a  partition  made,  and,  if  so,  did  the 
parties  acquiesce  in  and  ratify  it?  Thomas 
Cope  died  in  1864.  His  family  consisted  of 
his  legal  wife,  Janet,  Thomas  H.,  a  son  of  a 
deceased  wife,  Margaret,  a  polygamous  wife, 
and  George  H.,  her  son.  .Tanet  resided  on  lot 
5,  with  her  stepson,  Thomas  H.,  and  Margaret 
and  her  son  resided  on  lot  4.  About  three 
years  after  the  death  of  Thomas  Cope,  the 
wives,  owing  to  disagreements  respecting  the 
property,  selected  three  pei-sons  to  partition  it 
among  them  and  the  two  sons.  While.  Mar- 
ijaret  was  not  entitled  to  receive  anything, 
it  was  desired  that  the  property  should  be 
equally  divided  among  the  four.  At  that 
time  Thomas  H.  was  about  14  years  of  age, 
and  George  H.  4  years.  Four  lots  had  been 
left  by  the  deceased  (worth  about  $500  each), 
but  his  only  title  was  that  of  naked  posses- 
sion. A  partition  was  made  by  the  persons 
selected,  which  appears  to  have  been  equita- 
ble and  Just.  It  was  reduced  to  writing,  but 
subsequently  lost.  Under  the  partition,  Janet 
was  git-en  lot  5,  mjmji  which  she  was  resid- 
ing, Margaret  lot  4,  Thomas  H.  lot  16,  and 
George  H.  lot  2.  Thereafter  the  lots  were 
known  by  the  names  of  the  persons  receiving 
them.  Janet  resided  upon  her  lot  until  her 
death,  in  1S90,  and  devised  it  to  Thomas  H. 
She  greatly  Improved  It,  claimed  It  as  her 
own,  paid  all  the  taxes  assessed  against  it; 
and  after  1883  Thomas  H.  took  possession  of 
lot  16,  claimed  it  as  his  own,  and  finally,  in 
1884.  sold  it  to  Thomas  Jack,  who,  in  part 
payment  therefor,  and  at  the  request  of 
Thomas  H.,  constructed  a  house  upon  lot  5 
for  Janet.  After  her  death,  Thomas  H.  took 
possession  of  lot  5,  and  held  exclusive  and 
adverse  possession  up  to  the  time  of  the  bring- 
ing of  this  suit.  Margaret  held  exclusive 
possession  of  lot  4,  paying  the  taxes  thereon, 
and  claiming  it  as  her  own,  until  she  sold  it, 
appropriating  all  the  proceeds  to  her  own  use. 
Her  son,  George  H.,  knew  of  her  claim  and 
the  sale.  She  received  the  rents  derived  from 
lot  2  until  George  H.  reached  the  age  of  17  or 
18  years.  He  then  took  possession  of  the  lot, 
claimed  it  as  his  own,  obtained  the  crops 
growing   thereon,   paid    the   taxes   assessed 


against  it,  and  finally  sold  and  conveyed  it 
by  general  warranty  deed,  for  the  sum  of 
$1,250.  He  retained  the  entire  proceeds.  No 
claim,  so  far  as  is  shown  by  the  record,  was 
made  by  any  other  members  of  the  family  to 
the  lot  or  any  of  the  purchase  price.  We 
think  the  evidence  is  sufficiently  definite  and 
certain  to  justify  the  finding  that  a  parol  par- 
tition was  made,  and  that  all  parties  acqui- 
esced therein;  and  it  was  not  error  to  admit 
the  deposition  of  the  witness  Moon,  who  was 
one  of  the  i)ersons  selected  to  partition  the 
property,  and  whose  testimony  was  confined 
solely  to  the  question  of  partition.  After  as- 
certaining the  facts  regarding  the  partition, 
and  several  years  after  becoming  of  age, 
George  H.  conveyed  his  lot  His  conveyance 
under  the  circumstances,  and  the  appropria- 
tion of  the  proceeds,  not  only  ratified  the  par- 
tition made  during  his  minority,  but,  if  any- 
thing was  lacking  upon  his  part' to  complete 
it,  operated  to  complete  the  partition  and  ren- 
der it  binding.  Eaton  v.  Tallmadge,  24  Wis. 
217;  Buzzell  v.  Gallagher,  28  Wis.  678;  Milli- 
can  V.  Mliiican,  24  Tex.  426;  Markoe  v. 
Wakemnn,  107  111.  251;  Jackson  v.  Richt- 
myer,  13  Johns.  375;  White  v.  Clapp,  8  Mete. 
(Mass.)  870;  Piatt  v.  Hubbell,  5  Ohio,  243. 
As  above  stated,  this  court,  in  Ayres  v.  Jack, 
has  sustained  this  parol  partition,  and  the 
facts  devdoped  in  the  case  at  bar  seem  to 
have  been  fully  presented  upon  the  trial  of 
that  cause.  While  that  case  is  not  res  judi- 
cata, it  seems  the  doctrine  of  stare  decisis 
ought  to  be  invoked,  especially  when  there  is 
nothing  manifestly  erroneous  in  the  decision. 
Upon  principles  of  judicial  propriety,  as  well 
as  the  importance  of  having  the  law  fixed  and 
certain,  a  court  ought  to  respect  its  own  de- 
cisions; and  in  analogous  cases  there  would 
seem  to  be  the  greater  reason  for  adhering  to 
them  where  the  facte  are  the  same,  though 
between  different  parties.  Kolb  v.  Swann, 
68  Md.  516,  13  Atl.  379;  2  Black,  Jndgm.  $ 
€03.  Plaintiff  does  not  <dalm  to  be  an  inno- 
cent purchaser  for  value,  or  to  have  been  mis- 
led by  defendants.  In  fact,  the  record  shows 
he  had  full  linowledge  of  the  partition.  He 
Is  a  practicing  attorney  and  had  purchased 
and  sold  lot  2,  knowing  that  the  title  came 
through  George  H.  and  the  parol  partition. 
He  advised  persons  that,  because  of  the  oral 
partition  and  the  statute  of  limitations,  the 
title  to  lot  2  was  good;  that  they  would  be 
safe  in  building  valuable  houses  thereon;  and 
that  he  was  employed  to  defend  the  title  if  it 
were  attacked.  It  appears  that  his  present 
Interest  was  acquired  for  services  in  bringing 
this  suit.  His  relation  to  the  case  Is  not  such 
as  to  commend  him  to  a  court  of  justice. 

It  is  insisted  by  counsel  for  appellants  tliat 
Janet's  possession  could  not  be  adverse  in  its 
character,  becau.se  the  lot  was  the  homestead 
of  her  deceased  husband,  and  she  held  a  life 
Interest  therein.  In  1868  the  land  laws  of 
the  United  States  were  extended  over  Utah, 
and  the  mayor's  entry  was  made  in  Novem- 
ber, 1871.     Lot  5  was  included  in  the  land  ac- 
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tually  settled  on  and  occupied  as  a  tOTni,  and 
was  recelyed  from  a  private  sale,  and  no  title 
to  it  could  be  acquired  except  under  the  town- 
site  act  o(  1867  and  the  laws  of  Utah  passed 
In  pursuance  thereof.  Thomas  Cope  had  no 
estate  whatever  In  said  lot,  not  even  an  In- 
choate right '  He  could  not  devise  It  and 
give  title,  and  it  would  not  pass  to  his  heirs. 
No  interest  that  he  possessed  could  be  the 
foundation  upon  which  to  predicate  a  home- 
stead title,  and  out  of  his  naked  possession 
no  estates  In  life  or  remainder  could  be 
carved.  Buxton  v.  Traver,  130  U.  S.  232,  9 
Sup.  Ct.  509;  Missionary  Soc  of  M.  B. 
Church  V.  Dalles  City,  107  C.  S.  33G-345,  2 
Sup.  Ct.  672.  We  do  not  mean  to  bold  that  a 
homestead  can  only  be  based  on  a  title.  In 
the  case  at  bar,  after  Cope's  death,  the  pos- 
sessory title  vested  in  anothn-,  and  no  home- 
stead could  exist  upon  the  creation  of  a  new 
title.  Wap:  Homest.  pp.  102-109;  Myrick  v. 
BlU  (Dak.)  17  N.  W.  208.  But,  admitting 
that  a  homestead  did  exist,  we  think  this 
would  not  preclude  a  parol  partition,  which 
would  change  the  holding,  and  inrvest  it  with 
a  different  character. 

It  is  argued  that  this  was  no  change  in  the 
character  of  Janet's  holding;  that,  having 
held  as  the  wife  of  the  deceased,  the  pre- 
sumption is  that  she  continued  as  a  life  ten- 
ant until  there  was  an  actual  disseisin.  Aft- 
er i>artltion  of  the  land,  each  owned  In  sev- 
eralty an  Interest  equal  to  that  which  before 
had  been  held  in  common,  and  a  new  posses- 
sion is  not  essential.  It  need  not  be  taken  in 
pursuance  of  the  partition;  for,  as  all  the 
cotenants  are  in  possession  at  and  prior  to 
the  partition,  there  need  not  be  any  new  tak- 
ing of  possession.  It  is  sufficient  that,  after 
the  agreement  for  partition,  each  retains  pos- 
session of  and  exclusively  occupies  that  tract 
set  apart  to  him  by  such  agreement.  Freem. 
Coten.  p.  516;  Hauk  t.  McComas,  98  Ind. 
460. 

It  is  contended  that  the  proceedings  in  the 
probate  court  negative  the  idea  of  a  partition, 
and  condusirely  establish  that  both  Janet 
and  Thomas  H.  claimed  only  by  descent. 
This  issue  was  presented  by  the  pleadings, 
and  found  adversely  to  plaintiff,  and  we 
think  the  evidence  Justifies  the  finding.  Be- 
sides, the  probate  court  only  declares  the 
rights  of  the  heirs  under  the  law  of  succes- 
jlon.  Chever  v.  Ching  Hong  Poy,  82  Cal.  68, 
22  Pac.  1081.  And  In  this  case  Thomas  Cope 
had  no  property  subject  to  administration. 
The  fact  that  the  mayor's  deed  to  lot  5  named 
the  administrator  as  grantee  does  not  alter 
the  8ituati(Hi.  The  administrator  held  the 
title  to  lot  5  in  trust,  and  the  probate  court 
had  no  Jurisdiction  to  distribute.  Biixton  v. 
Traver,  130  U.  S.  232,  9  Sup.  Ct  509;  Bums 
V.  Hamilton,  33  Ala.  210;  Cobb  v.  Stewart 
83  Am.  Dec.  467;  Conlson  v.  Wing,  42  Kan. 
507,  22  Pac.  570;  Delay  v.  Chapman,  3  Or. 
459.  The  conveyance  to  the  administrator 
was  a  dry  trust,  and  executed  in  the  heirs  im- 
mediately.    Kay  T.  Scales,  78  Am.  Dec.  399. 


And,  a  partition  having  been  effected,  the  ad- 
ministrator would  hold  the  title  In  trust  for 
the  cotenants  to  whom  It  was  partitioned. 
Considerable  Importance  was  attached  by  ap- 
pellants to  the  conduct  of  Thomas  H.  In  exe- 
cuting a  conveyance  to  Ayres  of  lot  16,  aftw 
selling  it  to  Jack.  This  question  was  fully 
considered  in  the  case  of  Ayres  v.  Jack,  and 
demands  no  further  attention. 

It  Is  contended  by  appellants  that  the  pro- 
ceedings in  the  probate  and  district  courts, 
the  petitions  filed  and  Teports  made,  are  in- 
compatible with  the  theory  that  there  was  a 
partition,  and  conclusively  disprove  It  While 
there  Is  some  foundation  for  their  view,  the 
record  shows  that  evidence  was  introduced 
which  tends  to  explain  the  seeming  incongru- 
ities, and  support  the  respondents'  position 
that  the  parol  partition  was  recognized  by 
all,  and  became  the  basis  of  acquired  rights; 
and,  the  referee  having  taken  this  view,  we 
feel  there  Is  no  occasion  or  warrant  for  dis- 
turbing his  findings.  We  find  no  error  in  the 
record,  and  affirm  the  Judgment,  with  costs. 

BARTCH  and  SMITH,  JJ.,  concur. 


01  Utah,  S«> 
HOMBRROBR  et  al.  v.  ALEXANDER  et  ux. 
(Suprpme  Court  of  Utah.    April  27,  1895.) 

DePOSITIOS  —  CeRTIKICATB  op  OPFIOEU  —  BtTPPI- 

ciENCT — Waivbk  op  Objections — CoNSTsrcTiosf 
OF  Stipolatio.s— Estoppel— Pleauiso  —  Disso- 

LCTION  or  FlKM— EyIDEHOS   0»  NOTICE. 

1.  A  stipulation,  waiving  all  objections  to 
the  form  of  taking  depositions,  covers  the  objec- 
tion that  they  were  *aken  before  a  notary  public 
instead  of  before  a  commissioner. 

2.  The  certificate  of  an  ofiicer,  before  whom 
depositions  were  taken,  that  "witnesses  sppeared 
in  person  before  me,  and  answered  the  Interrofra- 
tones  and  cross  interrogatories  herein,  as  appears 
by  the  duly  slirned  and  sworn-to  depositions  here- 
unto annexed,  witbout  stating  whether  the  depo- 
sitions were  sworn  to  before  or  after  tiie  answers 
were  written,  or  that  the  witness'  oath  required 
by  statute  was  administered,  or  tiiat  their  an- 
swers were  read  over  to  the  witnesses  before 
signing,  or  showing  in  tmy  way  with  certainty 
that  the  commissioner  performed  his  official  duty, 
is  insufficient. 

3.  A  cause  of  action,  based  on  the  Rllefration 
that  plaintiff  was  not  informed  of  the  dissolution 
of  a  firm  to  which  defendant  iiclonged,  is,  in  ef- 
fect, based  on  an  estoppel  in  pais,  and  hence  the 
facts  constituting  the  estoppel  should  he  stated. 

4.  Evidence  that  plaintiffs  were  subscribers 
to,  and  received,  commercial  reports  which  re- 
ported the  dissolution  of  a  firm,  is  competent,  as 
tending  to  show  knowledge  of  the  dissolution. 

Appeal  from  district  court,  Third  district; 
before  Justice  Samuel  A.  Merritt. 

Action  by  M.  Homberger  &  Co.  against 
Daniel  Alexander  and  Julia  Alexander  upon 
a  note.  From  a  verdict  for  plaintiffs,  de- 
fendant Julia  Alexander  appeals.    Reversed. 

C.  S.  Varian  and  Brown  &  Henderson,  for 
appelant    Dey  &  Street,  for  respondents. 

SMITH,  J.  This  action  was  brought  la 
the  Third  district  court  by  plaintiffs  against 
the  defendants  as  copartners  upon  a  prom- 
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issoi?  note  dated  August  4,  1892,  for  $1,200, 
signed,  "D.  Alexander  &  Co."  The  com- 
plaint charges  that  the  defendants  were 
copartners  at  the  time  of  the  making  of 
the  note,  and  that  they  as  such  made,  ex- 
ecuted, and  delivered  the  same  to  plaln- 
tiffs.  No  defense  was  made  by  D.  Alex- 
ander, but  Julia  Alexander  filed  an  answer, 
denying  that  she  was  a  copartner  with 
D.  Alexander  at  the  time  the  note  was 
made,  and  denied  that  she  and  D.  Alexan- 
der, as  copartners  or  otlierwlse,  executed 
or  dellTered  the  note.  The  trial  was  had 
in  the  district  court  upon  the  complaint  and 
this  answer  of  Julia  Alexander.  Trial  was 
had  before  a  jury.  Verdict  and  judgment 
for  plaintiffs.  Motion  for  new  trial  was 
overruled,  and  the  appeal  Is  by  Julia  Alex- 
ander. On  the  trial  the  plaintiffs  offered  in 
evidence  the  depositions  of  the  two  members 
of  the  plaintiffs'  firm,  and  of  the  firm  book- 
keeper, which  were  taken  upon  the  follow- 
ing stipulations:  "It  is  hereby  stipulated 
and  agreed  that  the  depositions  of  Meyer 
Homberger,  Morris  Koengsberger,  and  Isaac 
Si>eien  may  be  taken  in  the  above-entitled 
cause  on  the  part  of  the  plaintiffs,  before 
George  Einstein,  a  notary  pnMic  In  the 
city  of  New  York,  state  of  New  Tork,  and 
that  when  so  taken  the  depositions  may  be 
read  and  used  in  evidence  on  the  trial  of 
said  cause  on  the  part  of  the  plaintiffs.  It 
is  expressly  agreed  and  stipulated  that  all 
objections  to  the  form  of  taking  said  deposi- 
tions are  hereby  waived;  that  each  party 
reserves  the  right  to  object  to  any  and  all 
questions  and  answers-  on  the  gropnd  of 
Irrelevancy,  Incompetency,  or  immateriality, 
and  to  -each  of  said  depositions  on  any  other 
competent  ground;  and  such  depositions, 
when  taken,  shall  be  forwarded  by  the  of- 
ficer taking  the  same  to  the  clerk  of  said 
court  at  Salt  Lake  City,  Utah."  Bach  page 
of  the  answers  to  the  interrogatories  con- 
tained the  name  and  notarial  seal  of  the  no- 
tary. Bach  of  the  deposltionB  was  sign- 
ed by  the  witness,  and  a  jurat  attached,  as 
follows:  "Sworn  to  before  me,  this  8th 
day  of  March,  18M.  Gemrge  ISinstein,  No- 
tary Public." 

The  certificate  of  the  notary  was  in  the 
following  language:  "City  and  County  of 
New  York— es.:  I,  George  Einstein,  do  here- 
by certify  that  I  am  a  resident  of  the  city 
of  New  York,  and  a  duly-qualified  notary 
pnblic  in  and  for  the  city  and  county  of 
New  York,  of  the  state  of  New  York.  Meyer 
Homberger,  Morris  Koengsberger,  and  Isaac 
Spelen  appeared  in  person  before  me,  and 
answered  the  interrogatories  and  cross  in- 
terrogatories herein,  as  appears  by  the  duly 
signed  and  swom-to  depositions  hereto  an- 
nexed. Dated  New  York,  March  8th,  189^ 
George   Einstein.     [Seal.]" 

A  motion  to  suppress  the  depositions  hav- 
ing been  seasonably  made  before  trial,  and 
overruled,  the  objections  were  renewed  at 
the  trial  on  the  following  grounds:    That 


the  certificate  was  Insufficient,' In  not  etat-. 
Ing.  that  the  witnesses  had  subscribed  the 
depositions  in  the  presence  of  the  notary, 
nor  that  their  respective  answers  were  read 
over  to  them,  and  by  them  declared  correct, 
nor  that  the  answers  returned  were  the 
true  answers  of  the  witness.  The  objec- 
tions were  overruled,  and  this  ruling,  by 
appropriate  asBignment,  is  first  presented 
for  our  consideration. 

It  is  urged  by  appellant  that,  without  a 
waiver,  depositions  cannot  be  taken  ex- 
cept before  a  commissioner,  and  that  the 
stipulation  in  this  case  was  not  brood 
enough  to  include  such  waiver,  and  can  only 
be  construed  to  be  an  agreement  designat- 
ing the  commissioner  to  whom  a  commission 
may  issue.  In  this  we  cannot  concur  with 
counsel  for  appelant.  The  stipulation, 
waiving  all  objections  to  the  form  of  tak- 
ing the  depositions,  is,  in  our  judgment, 
sufildently  compr^ensive  tp  include  the 
waiver  of  a  commission.  The  objection  to 
the  certificate,  however,  presents  a  more 
serious  question.  The  use  of  depositions 
In  actions  at  law  is  in  derogation  of  the 
common  law,  and  the  statutory  authority, 
therefore,  must  be  strictly  pursued.  The 
language  of  the  statute  is  general,  and  only 
in  terms  requires  the  commissioner  to  ad- 
minister an  oath  to  the  witness,  and  "take 
his  deposition,"  and  to  certify  the  same  to 
the  court  2  Comp.  Laws,  f  3946.  Else- 
where In  the  statute  the  form  of  oaths  in 
actions  is  prescribed,  requiring  a  witness 
to  swear  that  his  evidence  "shall  be  the 
truth,  the  whole  truth,  and  nothing  but 
the  truth."  A  reasonable  construction  of 
the  statute  would  seem  to  require  the  ad- 
ministration of  an  oath  substantially  as 
above  to  the  witness  before  bis  examination, 
or  reduction  thereof  to  writing,  and  that 
the  deposition  should  be  read  over  to  the 
witness  before  signing,  or,  at  least,  oppor- 
tunity afforded  him  for  the  correction  of 
his  testimony,  if  desired.  This  much,  at 
least.  Is  necessary  for  the  protection  of  liti- 
gants and  the  courts,  and  we  think  that 
the  statute  must  be  so  read  in  the  light  of 
the  general  rules  governing  the  subject  In 
Amory  v.  Fellowes,  5  Mass.  226,  it  is  said: 
"The  testimony  of  witnesses,  whether  viva 
voce  or  in  writing,  cannot  be  admitted  in 
evidence  imless  there  is  regular  evidence 
that  it  was  given  on  oath  duly  administer- 
ed." And  it  is  stated  as  a  general  rule 
that  the  certificate  should  state  that  the 
deposition  was  read  to  the  witness  beforo 
signing.  Weeks,  Dep.  S  328.  That  same 
author  states  that  a  deposition  reduced  to 
writing  before  the  witness  is  sworn,  or  in 
the  absence  of  the  commissioner.  Is  inad- 
missible. Id.  SI  312-497.  See,  also.  Stone- 
breaker  V.  Short.  8  Pa.  St  167.  It  is  im- 
perative that  the  certificate  of  the  officer 
should  prove  the  essentials  in  the  talcing  of 
the  deposition.  The  certificate  Is  an  offi- 
cial document,  and  ought  to  be  in  such  form 
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as  to  exclude  doubt.  The  manner  of  ex- 
ecuting the  commission  ought  not  to  be  left 
to  inference,  but  should  be  plainly  and  ex- 
plicitly stated.     Weeks,  Dep.  S  328. 

Tested  by  these  rules,  we  are'  of  the  opinion 
that  the  certificate  in  this  case  was  insuffi- 
cient. The  statement  is  that  witnesses  "ap- 
peared In  person  before  me,  and  answered  the 
Interrogatorlea  and  cross  interrogatories  here- 
in, as  appears  by  the  duly  signed  and  sworn- 
to  depositions  hereto  annexed";  but  it  does 
not  appear  whether  the  depositions  were  sign- 
ed and  sworn  to  before  or  after  the  answers 
were  written.  For  all  that  appears,  they  may 
have  been  written  out  in  the  absence  of  the 
notarj%  and  before  the  administering  of  the 
oath;  in  other  words,  that  they  are  simply 
affidavits.  Nor  are  we  advised  by  the  cer- 
tificate that  the  oath  required  by  the  statute 
was  administered. 

Passing  all  these,  however,  the  Insuperable 
objection  to  the  certificate  Is  that  it  states 
nothing  with  certainty.  The  fact  that  the 
witnesses  appeared  and  answered  is  made  to 
depend  upon  the  depositions  themselves,  to 
which  reference  is  made  for  proof  of  a  per- 
formance of  the  ofllcial  duty  of  the  commis- 
sioner. Since  the  certificate  does  not  state 
the  facts,  and  the  stipulation  presents  no 
waiver,  we  hold  the  objections  to  the  ad- 
mission of  the  depositions  on  this  ground  to 
be  well  founded,  and  that  the  court  erred  in 
overruling  the  same. 

It  was  disclosed  by  the  depositions  that  the 
plaintiffs  had  had  dealings  with  the  firm  of 
D.  Alexander  &  Co.,  composed  of  Daniel  and 
Julia  Alexander,  commencing  in  August,  1890, 
and  thereafter  a  running  account  was  main- 
tained until  December,  1891,  when  the  firm 
executed  a  note  to  plaintiffs;  that  this  note 
was  renewed  in  April,  1892,  and  in  August, 
1892,  the  note  in  question  was  given;  that 
plaintiffs  did  not  know  of  the  dissolution  of 
the  Alexander  firm  until  October,  1892,  and 
after  the  note  was  given.  The  defendant 
Julia  Alexander  objected  to  all  of  this  evi- 
dence on  the  ground  of  irrelevancy  and  im- 
materiality, because  it  tended  to  prove  a 
cause  of  action  against  her,  other  than  that 
stated  in  the  complaint;  that  is,  a  cause  of 
action  founded  upon  an  estoppel  in  pals.  The 
court  overruled  the  objection,  and  this  ruling 
is  also  assigned  as  error. 

As  before  stated,  the  complaint  charged  the 
defendants.  Julia  and  Daniel  Alexander,  with 
making  the  note  in  suit  as  copartners.  No 
other  ground  of  liability  was  stated.  The 
evidence  offered  and  admitted  tended  to 
chariBfe  Julia  Alexander  with  liability  on  the 
note,  because  the  plaintiflfs  liad  no  notice  of 
the  dissolution  of  the  firm,  which  they  were 
entitled  to,  as  persons  having  had  previous, 
dealings  with  the  copartnership.  We  are 
clearly  of  the  opinion  that  the  evidence  tend- 
ed to  establish  an  estoppel  in  pais.  The  doc- 
trine has  well  been  referred  to  estoppel  in 
pals,  "that  where  one  intentionally  or  neg- 
ligently holds  himself  out  or  permits  another 


to  hold  him  out  as  a  partner  of  a  firm,  or 
when  late  partners  continue  to  do  business 
in  the  firm  name  after  dissolution,  and  the 
representation  lias  been  Innocently  acted  upon 
by  others  without  the  knowledge  or  notice  of 
the  truth  of  the  matter,  such  party  or  par- 
ties will  be  held  liable  to  such  persons." 
Bigelow,  Estop.  (4th  Ed.)  535.  The  question 
presented  is  one  of  pleading  and  proof.  The 
defendant  Julia  is  charged  as  an  actual  pan- 
ner  with  actually  paklng  the  note.  A  ver- 
dict is  rendered  against  her  upon  proof  of  a 
different  stats  of  facts.  She  is  held  because 
notice  of  the  dissolution  did  not  reach  the 
plaintiffs,  and  an  estoppel  thereby  created. 
It  is  insisted  by  appellant  that  the  facts  con- 
stituting the  estoppel  upon  which  plaintiffs 
relied  for  a  recovery  should  have  been  plead- 
ed, and  that  the  evidence  offered  was  variant 
from  the  allegation  of  partnership  at  the  time 
the  note  was  executed.  We  think  the  conten- 
tion Is  well  foimded.  Under  the  Code,  plain- 
tiff is  required  to  state  the  facts  constituting 
the  cause  of  action  in  ordinary  and  concise 
language.  If  the  cause  of  action  is  based 
upon  an  estoppel  in  pais,  It  is  necessary  that 
the  facts  constituting  the  estoppel  should  be 
pleaded.  The  rule  Is  elementary.  Bliss, 
Code  PI.  §  364.  In  Rail  v.  Bank  (Tex.  Civ. 
App.)  22  S.  W.  805,  action  was  brought 
against  tie  bank  upon  a  contract  alleged  to 
have  been  made  through  the  bank's  author- 
ized agent.  It  was  argued  on  appeal  that 
the  court  should  have  charged  the  jury  that, 
if  the  bank  held  out  the  alleged  agent  as  hav- 
ing authority,  it  would  be  liable,  but  the 
Texas  qourt  of  civil  appeals  said:  "No  such 
state  of  case  was  sot  up  in  his  pleadings. 
•  *  •  We  understand  the  rule  in  this  state 
to  be  that  an  estoppel,  which  is  the  principle 
involved,  to  be  available,  most  be  alleged." 
So  In  Michigan,  in  an  action  upon  an  accept- 
ance, a  recovery  was  suffered  upon  an  estox>- 
pel  arising  from  conduct.  In  reversing  the 
case  the  court  say:  "Undoubtedly  the  Jurj- 
based  their  verdict  upon  the  ground  of  es- 
toppel. The  declaration  is  framed  upon  the 
liasla  of  an  absolute  acceptance  of  the  OT^er. 
Plaintiff  wUl  not  be  permitted  to  recover  upon 
the  ground  of  an  estoppel  which  is  not  set 
up  In  the  pleadings.  The  estoppel  constitutes 
a  distinct  cause  of  action,  and  cannot  be 
taken  advantage  of,  either  as  a  ground  of 
recovery  or  a  defense,  unless  pleaded.  The 
object  of  the  declaration  is  to  give  the  defend- 
ant fair  notice  of  the  case  he  Is  called  Into 
court  to  meet.  A  count  charging  him  ■with 
the  acceptance  of  a  bill  of  exchange  cannot 
be  held  to  Inform  hJm  that  he  will  be  called 
upon  to  meet  a  liability  on  the  ground  of  es- 
toppel." Gooding  V.  Underwood,  89  Mich. 
187,  50  N.  W.  818.  These  obsei-vatlons,  in 
which  we  fully  concur,  are  specially  applica- 
ble here.  Julia  Alexander  was  charged  upon 
a  note  which  it  was  alleged  she  actually  exe- 
cuted as  a  partner  with  Daniel.  She  was 
held  in  the  verdict  upon  an  estoppel  raised 
against  her  the  first  time  in  the   evidence. 
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The  Injtistlce  Is  bo  apparent  that  no  further 
discussion  Is  necessary. 

We  think  the  court  ened  in  admitting  the 
testimony.  The  testimony  in  the  trial  dis- 
closed the  fact  that  the  defendants  were  hus- 
band and  wife;  that  they  had  been  copart- 
ners in  the  business  several  years,  commen- 
cing in  188C,  under  the  firm  name  of  D.  Alex- 
ander &  Ck>.,  and  had  from  time  to  time  pur- 
chased goods  from  the  plaintiffs.  Defendant 
Daniel  Alexander  testified  that  the  firm  was 
dissolved  May  12,  1802,  he  continuing  the 
business  alone,  under  the  same  name,  and 
assuming  the  indebtedness;  that  a  written 
notice  of  dissolution  was  made,  and  signed 
by  them,  which  was  produced  and  put  in  evi- 
dence; that  it  was  published  in  the  Salt 
Lake  Dally  Tribune  and  Herald.  Copies  of 
these  papers  of  the  issue  of  May  13,  1892, 
were  produced  and  put  in  evidence,  showing 
the  publication.  He  further  testified  that  be 
mailed  a  copy  of  the  Tribune  of  that  date 
containing  the  notice  to  all  his  creditors,  In- 
dudin;?  plaintiffs,  and  that  the  notice  was 
marked  with  blue  pencil;  that  shortly  after 
giving  the  note  in  question,  and  about  Au- 
gust 24,  1892,  he  went  to  New  York,  and 
.saw  one  of  the  plaintiffs,  to  wit,  Meyer  Hom- 
berger,  and  had  a  conversation  with  him, 
in  which  Homberger  admitted  receiving  the 
paper,  with  the  notice  of  the  dissolution,  and 
admitted  that  he  knew  of  the  dissolution, 
and  knew  that  Mrs.  Alexander  was  not  a 
party  to  the  note:  He  further  testified  that, 
for  tliree  years  prior  to  giving  the  note,  he 
was  in  the  habit  of  going  to  New  York  twice 
a  year,  and  remaining  for  some  time,  and 
was  there  some  time  In  the  spring  before  the 
note  was  given;  that  all  the  time  while  in 
New  York  he  made  plaintiffs'  office  bis  head- 
quarters. Meyer  Homberger,  Morris  Koengs- 
berK«,  two  of  the  plaintiffs,  and  Isaac 
Speien,  on  behalf  of  plaintiffs,  testified  that 
plaintiffs  were  subscribers  to  Bradstreet's 
Commercial  Agency  from  May  to  August, 
1892,  and  that  they  received  two  books  a 
year  from  said  agency,  but  did  not  receive 
daily  reports  of  the  financial  standing  and 
changes  in  the  firms  and  business  hou8»« 
having  dealings  with  them,  and  that  they 
did  not  receive  the  marked  copy  of  the  Trlb- 
nne  containing  the  notice  of  dissolution, 
and  that  they  did  not  know  of  It  at  the  time 
the  note  was  given.  Meyer  Homberger  de- 
nied the  conversation  in  New  York  testified 
to  Ky  Daniel  Alexander.  Harold  Pitt,  on  behalf 
of  defendants,  testified  that  he  was  manager 
at  Salt  jMke  City  for  Bradsti'eefs  Commercial 
Agency;  that  he  knew  of  the  practice  of  said 
agency  at  all  its  ofi^ces;  that  he  saw  the  notice 
ot  dissolution  published  in  the  Salt  Lake  pa- 
per on  May  13,  1892,  and  notified  the  general 
oflice  in  New  York  City  by  sending  them  a 
copy  of  it.  He  further  testified  that  It  was 
the  custom  of  the  apency  at  New  York, 
wben  It  received  notice  of  any  business 
change,  to  Issue  dally  sheets  showing  the 
<jiangea,  and  that  these  were  furnished  to 


every  subscriber,  whether  they  were  sub- 
scribers for  one  or  two  books.  He  produced 
and  Identified  the  book^  of  the  agency  Issued 
In  March  and  July,  1892,  being  general  re- 
visions for  the  entire  United  States.  In  the 
book  for  March  he  Identified  the  report  on 
D.  Alexander  &  Co.,  showing  it  a  copartner- 
ship, and  in  the  July  book  it  was  reported 
as  D.  Alexander  being  the  sole  proprietor. 
In  this  state  of-  the  evidence,  defendants  of- 
fered in  evidence  the  entries  In  the  two 
books  above  referred  to,  and  they  wfere  re- 
jected by  the  court;  knd  also  offered  to 
show  by  D.  Alexander  that  on  -the  various 
occasions  when  he  was  in  New  York,  both 
before  and  after  the  giving  of  the  note,  the 
dally  reports  of  both  commercial  agencies. 
Dun's  and  Bradstreet's,  were  dally  brought 
to  the  office  of  the  plahitiffs,  and  that  Meyer 
Homberger  was  In  the  habit  of  examining 
them.  Various  questions  were  put  to  the 
witness  tending  to  elicit,  and  the  offer  was 
made  to  show,  it,  but  they  were  all  objected 
to  by  the  plaintiffs  and  excluded  by  the  cotirt 
These  rulings  are  assigned  as  error.  The 
ruling  rejecting  the  entries  in  the  book  raises 
the  question  as  to  whether,  when  If  is  shown 
that  the  party  sought  to  be  notified  is  a 
subscriber  to  a  publication.  It  is  competent  to 
show  that  notice  of  the  dissolution  was  pub- 
lished In  It.  It  Is  undoubtedly  true  that,  as 
to  parties  who  have  had  prior  dealings  with 
the  firm,  actual  notice  must  be  shown  before 
they  are  charged  with  It.  This  Is  not  denied 
by  appellant,  but  this  rule  refers  to  the  quan- 
tum of  proof,  and  not  to  the  manner  of  prov- 
ing It.  A  person  on  trial  for  a  crime  must 
be  shown  to  have  actually  committed  the  act 
charged,  but  It  may  be  shown  by  circum- 
stantial evidence,  by  showing  circumstances 
from  which  It  may  be  fJUrly  presumed  be- 
yond a  reasonable  doubt.  1  Whart.  Ev.  $ 
675,  says:  "But  it  will  be  enough  to  enable 
the  newspaper  to  go  to  the  jury  to  prove 
that  It  was  taken  by  the  party  on  whom  It 
was  sought  to  prove  notice,  or  that  he 
habitually  attended  a  reading  room  where 
it  was,  or  was  shown  in  some  other  way  to 
have  been  furnished  with  the  paper,  or  that 
the  newspaper  Is  one  with  which  It  is  his  duty 
to  be  familiar."  And  In  Wade  on  the  Law 
of  Notice  (section  506)  the  author  says: 
"There  seems  to  be  no  doubt  that  the  mere 
fact  that  the  prior  dealer  subscribes  for  and 
reads  the  paper  containing  the  notice  will 
not  raise  the  legal  inference  of  actual  notice; 
and  although  it  would  not  be  proper  to  re- 
ject evidence  of  such  publication,  and  the 
taking  and  reading  of  the  paper  by  the  deal- 
er, still  the  jury  could  be  Instructed  that  the 
mere  taking  of  the  paper  was  not  of  itself 
actual  notice."  See,  also,  Treadwell  v.  Wells, 
4  Cal.  260;  2  Bates,  Partn.  |  617;  Young  v. 
Tlbbltts,  -32  Wis.  79;  Lovejoy  v.  Spafford, 
93  U.  S.  430. 

In  excluding  this  testimony  we  think  the 
court  erred.  The  burden  of  proving  the  notice 
was  upon  the  defendant    Plaintiff  Homberger 
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denied  fibe  conTersation  with  Alexander  In 
New  Tork,  aa  testified  to  by  Urn.  It  was  the 
testimony  of  one  person  at^alnst  another.  Pub- 
lication at  Salt  Lake  was  shown,  but  plaintiffs 
might  not  see  this.  They  denied  recelTlng  the 
paper  claimed  to  have  been  sent  them.  It  was 
Impossible  to  show  its  receipt  by  direct  testi- 
mony. The  only  publication  with  which 
plaintiffs  were  shown  to  be  connected  was 
rejected.  We  also  think  the  court  erred  in 
rejecting  the  testimony  offered  from  Daniel 
Alexander.  It  directly  contradicted  the  testi- 
mony of  plaintiffs  and  Speien  that  they  did 
not  receive  the  dally  reports.  The  testimony 
of  Pitts  tended  to  show  that  the  notice  of 
dissolution  was  published  in  these  reports. 
The  Judgment  should  be  reversed,  and  a  new 
trial  granted. 

BABTCH  and  KINO,  JT.,  concur. 


(11  Utah,  37S) 

GILBERT  T.  BOARD  OP  POLICE  &  FIRE 

COM'RS  OF  SALT  LAKE  CITY. 

(Supreme  Coart  of  Utah.     April  27,  1805.) 

'  CiTT  FoueS  AND  FiRB  COMMISglONBRS — REMOVAL 

ov  Emplotes— QcASi  Judicial  Acts  —  Review 
BT  Cektiorari  —  Office  op  Wbjt  —  Cosstbuo- 
Tioy  of  Statute.- 

1.  The  acts  of  the  board  of  police  and  fire 
commissioners  of  Salt  Lake  City  in  removing 
employes  of  the  fire  department,  under  Act  March 
8,  18S4,  which  requires  the  board  to  prefer  char- 
ges, give  accused  a  hearing,  examine  witnesses, 
and  decide  the  question  on  evidence,  are  judicial, 
so  as  to  authorize  their  review  by  certiorari. 

2.  Act  March  8,  1894,  authorizing  the  police 
and  fire  commissioners  of  Salt  Lnlce  City  to  dis- 
charge employes  of  the  fire  department  on  sum- 
mary proceedings  quasi  judicial  in  their  nature, 
does  not  violate  Organic  Act,  |  9,  providing  that 
the  judicial  power  shall  be  vested  in  the  supreme, 
district,  and  probata  courts  and  in  justices  of  the 
peace. 

8.  Comp.  Laws  1888,  i  3710.  authorizes  the 
issuance  of  a  writ  of  review  when  an  inferior 
tribunal  exercising  judicial  functions  has  exceed- 
ed its  jurisdiction,  and  there  is  no  other  adequate 
remedy;  section  3725  provides  that  the  review 
cannot  be  extended  further  than  to  inquire  whetli- 
er  the  inferior  tribunal  has  regularly  pursued  its 
authority:  section  3726  provides  that  the  court, 
when  a  final  return  has  been  made,  may  either  af- 
firm, modify,  or  annul  the  proceedings  below. 
Bdd  that,  the  power  thereby  conferred  being 
merely  confirmatory  of  the  common-law  jurisdic- 
tion on  certiorari,  the  appellate  court  may  review 
the'  evidence  to  find  if  there  is  any  to  legally  war- 
rant the  decision  below. 

4.  Act  March  8,  1894.  f  6,  authorizing  the 
board  of  police  and  fire  commissioners  of  Salt 
Lake  City  to  adopt  rules  to  govern  the  selection 
and  appointment  of  persons  "employed"  on  the 
police  force  or  in  the  fire  department  and  section 
0,  providing  that  audi  rules  shall  spedfy  the  date 
when  they  shall  take  effect,  and  'thereafter"  all 
selections  shall  be  made  according  to  such  rules, 
does  not  authorize  the  board  to  require  a  person 
already  employed  to  take  the  examination  pre- 
scribed by  It. 

6.  Under  Act  March  8.  1894.  providing  that 
DO  member  of  the  fire  or  police  department  of  Salt 
Lake  City  shall  be  dismissed  unless  charges  have 
bees  previously  preferred  against  the  member,  and 
the  accused  given  an  opportunity  to  be  heard  be- 
fore the  board  of  police  and  fire  commissioners, 
a  removal  by  such  board,  without  any  evidence 
to  sustain  the  charges  preferred,  is  void,  and  will 
be  annulled  on  certiorari. 


Appeal  from  diatrtct  court,  Tblrd  diatrict; 
before  Justice  Samuel  A.  Merrltt 

In  the  matter  of  tbe  application  of  William 
Gilbert  for  writ  of  certiorari  to  review  the 
action  of  the  board  of  police  and  fire  commis- 
sioners of  Salt  Lake  City  in  discharging  re- 
lator. From  the  Judgment  of  the  district 
court  for  relator,  the  board  appeals.  Af- 
firmed. 

B.  D.  Hoge  and  W.  G.  Van  Home,  for  ai>* 
pellant     Powers  &  Straup,  for  respondent. 

BARTCH,  J.  The  relator  in  this  case  was 
a  member  of  the  fire  department  in  Salt  Lake 
City,  and  his  contention  Is  that  he  was 
wrongfully  removed  from  bis  position  in  that 
department  by  tbe  boiird  of  police  and  fire 
commissioners  on  tbe  11th  day  of  August, 
1894.  It  appears  from  the  record  that  he 
held  the  position  for  a  period  exceeding  three 
years  Immediately  prior  to  his  removal;  that 
the  said  board  claimed  the  right  to  remove 
him  under  and  by  virtue  of  chapter  87,  Sees. 
Laws  1894,  and.  In  case  he  desired  to  be  re- 
appointed, to  compel  bim  to  undergo  a  com- 
petitive examination,  aa  therein  provided,  in 
the  same  manner  as  applicants  who  were  not 
members  of  said  department  at  the  time  of 
the  enactment  of  said  chapter;  that  tbe  ap- 
pellant acknowledged  that  tbe  relator  was  an 
efficient  officer  of  long  service;  that  tbe  char- 
ges preferred  against  him  as  grounds  for  re- 
moval were  that  he  was  under  the  minimum 
height,  had  defective  eyesight,  and  was  over 
the  maximum  age;  that  a  hearing  was  had 
on  these  charges  after  be  had  been  suspended 
from  service,  but  the  appellant  introduced  no 
evidence  to  sustain  them;  that  at  such  hear- 
ing the  burden  of  proof  was  cast  upon  the 
relator  to  show  that  there  was  not  sufficient 
ground  for  his  removal;  and  that  the  char- 
ges were  sustained,  and  the  relator  dismissed 
from  service.  After  the  relator  was  thus  re> 
moved,  he  applied  to  the  district  court  for  a 
writ  of  certiorari  commanding  the  appellant 
to  certify  and  return  to  the  clerk  of  said 
court  all  the  proceedings  concerning  his  sus- 
pension, dismissal,  and  discharge.  At  the 
hearing  of  the  petition,  after  the  return  made 
In  obedience  to  the  writ,  the  court  entered 
Judgment  that  the  decision  of  the  board  sus- 
pending and  dismissing  the  relator  from  serv- 
ice be  set  aside,  and  declared  the  same  to  be 
of  no  force  and  effect  From  this  Judgment 
tbe  board  appealed. 

The  first  question  to  be  considered  on  this 
appeal  Is  whether  the  board  was  acting  In  • 
Judicial  capacity;  tor  unless  It  was  exerda- 
lug  judicial  functions,  and  not  simply  per- 
forming ministerial  duties,  Its  action  cannot 
be  reviewed  on  certiorari.  Counsel  for  the 
appellant  contend  that  it  was  not  In  the  ex- 
ercise of  Judicial  functions,  and  that.  If  tt 
was,  then.  It  is  insisted,  tbe  act  of  tbe  legis- 
lature conferring  Judicial  pow»  upon  the 
board  la  void,  as  being  in  conflict  with  the  or- 
ganic act  of  this  territory,  which  provides,  in 
section  0  thereof,  "that  tbe  Judicial  {rawer  of 
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said  territory  shall  be  vested  In  a  supreme 
coart,  district  courts,  probate  courts,  and  In 
Justices  of  the  peace."  The  law  which  it  is 
claimed  is  in  conflict  herewith  if  it  empowers 
the  board  to  exercise  judicial  functions  is 
found  In  the  legislative  act  approved  March 
8,  1894  (Seas.  Laws,  p.  33),  and,  so  far  as 
necessary  to  this  decision,  provides,  in  sec- 
tion 6,  that,  within  a  certain  time  after  its 
appointment,  the  board  "shall  prepare  and 
adopt  such  rales  and  regulations  to  govern 
the  selection  and  appointment  of  persons  em- 
ployed on  the  police  force  or  in  the  fire  de- 
partments of  said  city  as  shall  be  adapted  to 
'  secure  the  best  service  for  the  public,  In  each 
department";  and  such  rales  may  provide 
for  competitive  examination  of  applicants. 
Sectl<m  7,  among  other  things,  provides  that 
"no  officer  or  member  of  said  departments 
shall  be  removed  except  for  cause,  and  after 
public  hearing  before  said  board  upon  cliar- 
ges  made  in  writing";  and  in  section  0  It  is 
provided:  "Such  rales  and  regulations  shall 
specify  the  date  when  they  shall  take  effect; 
and  thereafter  all  selections  of  persons  for 
employment,  or  appointment,  or  promotion, 
either  in  the  police  or  fire  departments, 
*  *  *  shall  be  made  in  accordance  with 
such  rules  and  regulations."  Section  12  speci- 
fies the  character  of  and  provides  bow  com- 
petitive examinations  of  applicants  shall  be 
conducted,  and  section  20  reads  as  follows: 
"Except  in  cases  herein  otherwise  provided, 
no  officer  or  member  of  said  fire  or  police  de- 
partments shall  be  dismissed  except  for  cause, 
nor  until  after  trial,  and  by  an  affirmative 
vote  of  three  members  of  said  board.  The 
accused  shall  be  furnished  with  a  written 
copy  of  the  charges  against  him  at  least  ten 
days  previous  to  the  day  of  trial,  and  he  shall 
have  an  opportunity  to  examine  witnesses  in 
his  behalf,  and  all  witnesses  shall  be  exam- 
ined under  oath,  and  all  trials  shall  be  pub- 
He."  These  are  the  several  provisions  of  the 
law  under  which  the  board  in  this  case  pro- 
ceeded to  remove  the  relator.  It  is  clear  thai 
the  power  here  conferred  is  Judicial  in  its  na- 
ture, because,  in  order  to  effect  a  removal,  the 
board  Is  required  to  prefer  charges,  afford 
the  accused  an  opportunity  to  be  heard,  ex- 
amine witnesses,  and  decide  the  question  up- 
on evidence.  All  such  proceedings  are  of  a 
Judicial  character.  The  term  "judicial,"  how- 
ever, as  applied  to  the  actions  of  boards  of 
this  class,  is  not  to  be  received  In  the  sense 
ordinarily  applied  to  courts  of  justice.  The 
words  "judicial  power,"  when  applied  to  such 
courts,  mean  the  authority  vested  in  the 
Judges.  Bouvier.  In  this  sense  these  words 
are  used  in  the  organic  act,  and  nowhere  is 
there  any  provision  In  said  act  which  pro- 
hibits the  legislature  from  creating  a  minis- 
terial board,  and  requiring  of  It  the  perform- 
ance of  judicial  acts  as  incidental  to  its  min- 
isterial capacity.  While  such  boards  are  es- 
sentially ministerial,  and  may  be,  to  a  cer- 
tain extent,  legislative,  bodies,  still  they  may 
be,  and  frequently  are,  endowed  with  quasi 


judicial  power  to  proceed  In  a  summary  way, 
and  out  of  the  course  of  the  common  law. 
A  city  council  is  such  a  body,  and  so  llkewisa 
is  a  board  of  county  commissioners,  or  coun- 
ty court,  as  denominated  In  this  territory; 
and  yet  no  one  has  pretended  to  question  the 
power  of  such  a  body  In  such  a  proceeding, 
as  being  Inconsistent  with  the  organic  act 
Courts  of  justice  may  authoritatively  declare 
what  the  law  is.  Such  a  board  or  body  has 
no  such  power.  Its  judicial  authority  ex- 
tends no  further  than  Is  necessary  to  an  or- 
derly and  proper  management  of  the  affairo 
over  which  it  has  controL  We  think  the  law 
Is  well  settled  that  the  legislature  may  au- 
thorize boards  of  this  character  to  perform 
judicial  acts,  aud  that  such  acts  may  be  re- 
viewed on  certiorari  when  there  is  no  other 
plain,  speedy,  or  adequate  remedy  provided; 
and  it  is  equally  well  settled  that,  when  the 
acts  complained  of  are  purely  ministerial, 
certiorari  ordinarily  will  not  lie.  Robinson 
V.  Supervisors,  16  Cal.  208;  State  v.  Common 
CouncU  of  Duluth  (Minn.)  56  N.  W.  118;  State 
V.  Whltford,  54  Wis.  150,  11  N-  W.  424;  Peo- 
ple v.  Mayor,  etc.,  of  New  York,  5  Barb.  43; 
Merrick  v.  Township  Board,  41  Mich.  630,  2 
N.  W.  922;  Waugh  v.  Chauncey,  13  Cal.  11; 
Waterworks  Co.  v.  Bryant,  52  Cal.  132;  In 
re  Fay,  15  Pick.  243;  Herrick  t.  Carpenter 
(Iowa)  6  N.  W.  574;  Supervisors  v.  Brlggs,  2 
Denio,  26.  The  acts  of  the  board  of  police 
and  fire  commissioners  complained  of  in  this 
case  were  neither  ministerial  nor  legislative, 
but  judicial,  in  their  nature,  and  therefore  we 
are  of  the  opinion,  there  being  no  other  rem- 
edy for  review  provided  by  law,  that  certio- 
rari is  the  proper  and  appropriate  remedy. 

The  most  Important  question  raised  in  this 
record  is  whether,  on  a  writ  of  certiorari,  the 
court  may  extend  Its  inquiry,  beyond  the  mere 
question  of  jurisdiction  of  an  inferior  tribu- 
nal, board,  or  officer,  and  determine  whether 
such  Inferior  tribunal,  tx>ard,  or  officer  pro- 
ceeded in  accordance  with  law.  If,  in  a  case 
like  the  one  at  bar,  as  is  contended  by 
counsel  for  the  appellant,  the  court  has  no 
power  on  certiorari  to  examine  the  evidence 
or  the  proceedings  for  any  purpose,  then  the 
court  cannot  inquire  into  the  evidence  to  as- 
certain whether  errors  of  law  were  committed 
during  the  progress  of  the  trial.  Nor  can  it 
«»nsider  whether  the  facts  presented  by  the 
record  warrant  the  judgment  pronounced  by 
the  board,  not  even  though  such  judgment, 
when  tested  by  the  law  applicable  to  such 
facts,  were  found  to  be  erroneous  and  unjust. 
Under  this  contention  the  sole  question  to  be 
determined  would  be  whether  the  judgment 
of  the  board  was  within  Its  jurisdiction,  and, 
if  so,  then  such  judgment  would  be  deemed 
conclusive.  In  accordance  with  this  view,  the 
writ  removes  nothing  from  the  inferior  tribu- 
nal but  the  record,  and,  if  the  return  con- 
tains the  evidence,  such  evidence  cannot  be 
considered;  and  in  such  case  the  fact  that 
the  return  contains  the  testimony,  or  other 
matter  not  properly  a  part  of  the  record,  does 
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not  enlarge  the  power  of  review,  nor  author- 
ize the  ezamination  into  anything  but  the 
question  of  jurisdiction,  and  the  court  can- 
not Iool£  into  the  evidence  to  determine  any 
question  on  its  merits.  Counsel  is  not  with- 
out authority  for  this  position  when  the  re- 
view Is  sought  on  common-law  certiorari. 
Such  has  often  been  declared  to  be  the  limit 
of  review  under  the  common-law  writ,  which 
it  has  been  held  our  writ,  in  effect,  Is.  Gold- 
ing  v.  Jennings,  1  Utah,  135.  This  doctrine 
is  stated  in  a  number  of  New  York  cases.  In 
Ex  parte  Mayor,  etc.,  of  Albany,  23  "Wend. 
277,  Mr.  Justice  Cowen,  after  discussing  the 
office  of  the  writ,  and  referring  to  numerous 
decisions  in  that  state  relating  to  the  limit  of 
review  on  common-law  certiorari,  says:  "The 
amount  of  these  is  that  we  will  not,  in  any 
case,  on  a  common-law  certiorari,  go  beyond 
the  question  of  power,  which  is  another  word 
for  Jurisdiction;  and  in  searching  for  power 
we  will  confine  ourselves  to  matters  properly 
introduced  into  the  return."  And  further  on, 
and  In  the  same  opinion,  he  says:  "We  can- 
not look  into  testimony  on  the  merits,  even 
when  the  return  comes  from  a  tribunal  bound 
to  act  upon  the  general  law  of  evidence."  In 
People  V.  Mayor,  etc.,  of  New  York,  2  Hill, 
9,  Mr.  Justice  Bronson,  delivering  the  opinion 
of  the  court,  said:  "The  writ  of  certiorari, 
when  issued  for  the  purpose  of  enabling  this 
court  to  exercise  its  supervisory  power  over 
inferior  tribunals,  removes  nothing  but  the 
record— or  other  entry  in  the  nature  of  a  rec- 
ord—of the  proceedings  in  the  court  below; 
and,  if  the  return  contains  anything  more,  it 
cannot  be  regarded."  There  are  other  cases 
in  New  York  and  elsewhere  which  declare  the 
same  doctrine.  Some  hold  that,  under  tlie 
provision  of  statute,  errors  may  be  ground  for  J 
reversal  on  certiorari,  though  not  Jurisdic- 
tional; and  there  is  still  another  class  of  cases 
which  holds  tliat  the  proceeding  on  certiorari 
is  in  the  nature  of  a  writ  of  error,  and  that, 
after  Judgment,  the  whole  proceeding  of  tlie 
inferior  tribunal,  including  tlie  evidence,  may 
be  brought  up  on  certiorari,  not  only  for  the 
purpose  of  'Jetermlning  Jurisdictional  ques- 
tions, but  also  for  the  purpose  of  reviewing 
errors  of  law  occurring  in  the  proceeding  be- 
fore the  Inferior  tribunal,  which  may  affect 
the  merits  of  tlie  case.  And  this  now  seems 
to  be  the  settled  doctrine  In  relation  to  inferior 
tribunals,  twards,  and  officers  exercising  Judi- 
cial functions,  when  there  is  no  plain,  speedy, 
or  adequate  remedy  for  review  provided  by 
law.  The  office  of  the  common-law  writ  has 
been  much  enlarged  by  statute  and  decision 
in  cases  where  there  is  no  other  proper  rem- 
edy, and,  in  addition  to  determining  ques- 
tions of  Jurisdiction,'  errors  In  law  affecting  the 
substantial  rights  of  the  parties  may  now  be 
corrected,  and  the  testimony  may  be  included 
in  the  return,  and  examined  to  determine 
whether  there  Is  competent  evidence  to  war- 
rant and  Justify  the  Judgment  of  the  inferior 
tribunal.  Such  enlargement  of  the  writ,  how- 
ever, does  not  warrant  the  setting  aside  of  a 


judgment  when  it  is  based  on  conflicting  (.-vl- 
dence,  nor  when  there  are  orors  is  the  pro- 
ceedings in  matters  not  material  as  affecting 
the  substantial  rights  of  the  party,  and  not 
violating  any  rule  of  law  or  affecting  the  Ju- 
risdiction; but  where  there  Is  an  entire  ab- 
sence of  proof  to  support  the  judgment  or  de- 
cision or  order,  or  where  the  adjudication 
made  Is  entirely  unauthorized  by  the  proof, 
it  will  be  set  aside  and  reversed,  even  though 
the  inferior  tribunal  Iiad  Jurisdiction  of  the 
person  or  subject-matter,  and  so  where  the 
proceedings  culminating  In  the  Judgment  are 
manifestly  erroneous,  and  In  violation  of 
those  prescribed  by  law.  The  same  rule  ap-' 
plies  to  new  jurisdictions  created  by  statute, 
when  the  proceedings  required  are  different 
from  those  of  the  common  law.  The  exami- 
nation of  the  evidence  by  the  appellate  court 
Is  not  for  the  purpose  of  determining  whether 
the  preponderance  thereof  is  on  one  side  or 
the  other,  but  to  determine  whether  there  is 
any  testimony  which  will  Justify  the  Judg- 
ment or  finding  of  the  inferior  tribunal,  as 
a  legitimate  Inference,  under  the  rules  of  law, 
from  the  facts  proven,  regardless  of  whether 
or  not  the  appellate  court  would  draw  such 
inference  from  such  facts.  And  this  power  of 
review  on  certiorari  is  recognized  as  the  set- 
tled law  In  England,  as  well  as  In  this  coun- 
try. The  English  courts  have  long  exercised 
the  power  under  this  writ  to  review  the  rec- 
ord and  proceedings  of  inferior  tribunals,  to 
determine  questions  of  law  arising  therein.  In 
cases  where  there  was  no  other  remedy  for 
review.- 

In  the  time  of  Sir  William  Blackstone,  in 
criminal  causes,  the  writ  was  used  "to  certify 
and  remove  the  Indictment,  with  all  the  pro- 
ceedings thereon,  from  any  Inferior  court  of 
criminal  Jurisdiction  into  the  court  of  king's 
bench";  and  the  writ  of  certiorari,  when  is- 
sued and  delivered  to  the  inferior  court  for 
removing  any  record  or  other  proceeding,  as 
well  upon  indictment  as  otherwise,  superseded 
the  Jurisdiction  of  such  Inferior  courts,  and 
made  all  subsequent  proceedings  therein  ec- 
tlrely  erroneous,  unless  the  court  of  idng's 
bench  remanded  the  record  to  the  court  be- 
low, to  lie  there  tried  and  determined.  4  Bl. 
Comm.  320,  321;  1  Bac.  Abr.  (6th  Ed.)  p.  559; 
1  Tidd,  Prac.  dst  Am.  Ed.)  p.  397;  King  v. 
Daman,  2  Barn.  &  Aid.  378;  King  y.  Glossop, 
4  Bam.  &  Aid.  61C.  The  power  has  been 
maintained  with  much  zeal,  as  being  founded 
In  necessity  as  well  as  Justice,  for  it  is  mani- 
fest that  if  a  superior  court  were  limited  in 
its  inquiry  on  certiorari  to  the  mere  question 
of  Jurisdiction,  without  reference  to  errors  In 
law  affecting  the  merits  of  the  case  occurring 
In  the  proceedings  before  the  inferior  tribunal, 
such  inquiry  would  be  of  little  use,  and  griev- 
ous wrongs  could  be  Inflicted  without  any  pos- 
sible redress.  Dillon,  in  his  commentaries  on 
the  law  of  Municipal  Corporations  (volume  2, 
§  789),  says:  "It  is  well  settled  in  England 
that  courts  of  superior  and  general  Jurisdic- 
tion will  examine  on  certiorari  the  proceedings 
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of  inferior  or  special  jurisdictions  or  oflleers. 
•  •  •  If  the  proceedings  are  in  a  common- 
law  court  of  record,  a  writ  of  error  is  the  prop- 
er remedy  to  correct  or  vacate  them,  if  errone- 
ous; otherwise  the  remedy  is  by  certiorari. 
So,  in  this  country  the  rule  has  been  very 
grenerally  adopted  by  the  courts,  where  a  new 
jurisdiction  has  beat  created  by  statute,  and 
the  inferior  court,  board,  tribunal,  or  officer 
exercising  It  proceeds  in  a  summary  manner, 
or  in  a  course  different  from  the  common  law, 
that  the  circuit  or  district  court  of  the  state, 
or  other  tribunal  exercising  general  original 
common-law  jurisdiction,  has,  In  the  absence 
of  a  special  remedy  being  given,  an  inherent 
authority  to  revise  the  proceedings  of  such 
inferior  jurisdiction  by  certiorari."  In  People 
V.  Board  of  Police  &  Excise,  69  N.  T.  408,  Mr. 
Chief  Justice  Church  said:  "The  office  of  a 
common-law  certiorari  has  been  very  much 
enlarged  by  the  later  decisions  in  this  state, 
but  there  is  no  authority  holding  that  ques- 
tions of  fact  from  conflicting  evidence,  or  con- 
flicting Inferences  which  may  be  drawn  from 
facts,  or  matter  of  judgment  or  discretion  In 
a  case  justifying  theh-  exercise,  can  be  review- 
ed. Only  errors  in  law  affecting  materially 
the  rights  of  the  parties  may  be  corrected,  and 
the  evidence  may  be  examined  in  order  to 
determine  whether  there  is  any  competent 
proof  to  justify  the  adjudication  made."  So 
in  People  v.  Board  of  Police  Department,  72 
N.  T.  415,  the  court  said:  "It  is  now  settled 
that  liie  court,  on  a  common-law  certiorari  to 
review  the  judicial  action  of  boards,  commis- 
sioners, or  Inferior  officers,  is  not  confined  to 
the  mere  question  of  jurisdiction  of  the  per- 
son and  subject-matter,  but  will  look  Into  the 
proceedings,  and,  If  the  adjudication  made  is 
unsupported  by  any  evidence.  It  will  be  re- 
versed." In  Berry  v.  tiowe,  10  Mich.  9,  the 
supreme  court  of  Michigan,  on  certiorari  to  a 
justice,  the  question  arising  from  the  evidence, 
said:  "If  the  alleged  error  Is  a  total  want 
of  evidence  to  prove  some  fact  necessary  to 
sustain  the  judgment,  the  court  will  look  into 
the  testimony  to  see  whether  there  was  such 
evid<Hice  or  not  If  there  was,  it  will  not 
weigh  It  or  inquire  into  its  sufficiency,  but 
affirm  the  judgment.  If  the  return  shows  no 
such  evidence,  and  it  appears  all  the  testimony 
before  the  justice  lias  been  returned,  the  judg- 
ment Will  be  reversed,  on  the  ground  tliat  the 
justice  erred  in  law  in  rendering  the  judgment 
he  did  without  such  evidence."  In  Farming- 
ton  River  Water  Power  Co.  v.  County  Com'rs, 
112  Mass.  206,  Mr.  Chief  Justice  Gray  said: 
"A  writ  of  certiorari  (when  not  used  as  an- 
cillary to  any  other  process)  is  in  the  nature 
of  a  writ  of  error,  addressed  to  an  inferior 
court  or  tribunal  whose  procedure,  is  not  ac- 
cording to  the  course  of  the  common  law. 
After  the  writ  has  been  issued,  and  the  record 
certified  in  obedience  to  it,  the  court  is  bound 
to  determine,  upon  an  inspection  of  the  whole 
record,  whether  the  proceedings  are  legal  or 
erroneous."  In  State  v.  Dodge  Co.,  56  Wis. 
79,  13  N.  W.  680,  Mr.  Chief  JusUce  Cole,  de- 


livering the  opinion  of  the  court,  said:  "On 
this  common-law  certiorari,  which  brings  up' 
for  review  the  proceedings  of  an  officer  or 
board  which  acts  in  a  summary  manner  out 
of  the  course  of  the  common  law  In  the  ex- 
ercise of  quasi  judicial  powers,  this  court  will 
look  into  the  proceedings,  not  only  for  the  pitt- 
pose  of  ascertaining  whether  such  officer  or 
board  acted  according  to  law,  and  within  its 
jurisdiction,  but  will  also  correct  errors  and 
irregularities  in  its  proceedings."  In  Harris 
V.  Barber,  129  U.  S.  366,  0  Sup.  Ct.  314,  the 
supreme  court  of  the  United  States,  speaking 
through  Mr.  Justice  Gray,  said:  "A  writ  of 
certiorari,  when  its  object  is  not  to  remove  a 
case  before  trial,  or  to  supply  defects  in  a 
record,  but  to  bring  up  after  judgment  the 
proceedings  of  an  Inferior  court  or  tribimal 
whose  procedure  is  not  accoraing  to  the  course 
of  the  common  law,  is  in  the  nature  of  a  writ 
of  error.  Although  the  granting  of  a  writ  of 
certiorari  rests  in  the  discretion  of  the  court, 
yet,  after  the  writ  has  been  granted,  and  the 
record  certified  In  obedience  to  it,  the  ques- 
tions arising  upon  the  record  must  be  deter- 
mined according  to  fixed  rules  of  law,  and 
their  determination  is  reviewable  on  error." 
People  V.  Smith,  45  N.  Y.  772;  Inhabitants  of 
Tewksbury  v.  County  Com'rs,  117  Mass.  563; 
City  of  St  Paul  v.  Marvin,  16  Minn.  102  (GU. 
91);  Inhabitants  of  Mendon  v.  County  Com'rs 
of  Worcester,  5  Allen,  13;  Hyslop  v.  Finch,  99 
111.  171;  People  v.  Board  of  Police,  39  N.  Y. 
506;  People  v.  Board  of  Assessors,  Id.  81; 
Jackson  v.  People,  9  Mich.  Ill;  Fall  v.  Paine, 
23  Cal.  303;  Rawson  v.  McElvalne,  49  Mich. 
194,  13  N.  W.  613;  Iron  Co.  v.  Schubel,  29 
Wis.  444.  From  an  examination  of  the  au- 
thorities, it  is  qtiite  clear  that  the  contention 
of  counsel  that  in  a  case  like  the  one  at  bar, 
where  there  is  no  other  remedy  provided  by 
law,  the  review  is  limited  to  questions  of 
jurisdiction,  and  that  the  court  cannot  look 
Into  the  evidence  for  any  purpose,  rests  on  no 
sufficient  foundation,  and,  if  such  were  the 
law,  then  the  board  of  commissioners  could 
arbitrarily  exercise  the  i>ower  of  removal, 
however  groundless  might  be  the  charges  pre- 
ferred against  the  officer,  or  erroneous  the 
judgment  If  the  board  had  jurisdiction  of 
the  subject  or  of  the  person  to  be  affected, 
wrongs  committed  would  be  remediless,  and 
every  person  subject  to  Its  authority  would 
be  absolutely  at  its  mercy.  In  People  v. 
Board  of  Police,  supra,  Mr.  Justice  Woodruff, 
in  delivering  the  opinion  of  the  court  after  re- 
viewing a  number  of  the  more  prominent  cases 
on  the  writ  of  certlwari,  and  expressing  a  be- 
lief, in  view  of  the  great  number  of  proceed- 
ings of  a  summary  clmracter  in  wWch  pow- 
ers are  exercised  affecting  valuable  rights, 
both  of  person  and  property,  that  this  most 
useful  writ  had  been  confined  within  too  nar- 
row limits,  said:  "Let  it  be  once  established 
that  when  an  officer  or  board  of  officers  have 
jurisdiction  of  the  subject  or  of  the  persons  to 
be  affected,  and  proceed  in  its  exercise  accord- 
ing to  the  prescribed  forms  or  mode,  their  de- 
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termination  la  fiual,  and  beyond  tiie  reach  ot 
any  review,  whatever  errors  In  law  they  may 
commit,  and  however  clear  It  may  be  upon 
undisputed  facts  that  their  Judgment,  decision, 
or  order  Is  not  warranted^  and  there  Is  danger 
that  much  of  Injustice  and  wrong  may  happen 
without  possibility  of  redress." 

Nor  are  the  views  herein  expressed  regard- 
ing the  office  of  a  common-law  certiorari, 
and  the  power  of  the  court  on  such  a  writ, 
in  contravention  of  the  statute  of  this  terri- 
tory In  relation  to  this  subject  Section  3718, 
Comp.  Laws  Utah,  1888,  reads  as  follows: 
"The  writ  of  cei-tlorari  may  be  denominated 
the  writ  of  review."  It  Is  apparent  that  the 
writ  here  designated  is  the  common-law  cer- 
tiorari, and  hence  the  power  of  the  court 
under  It  Is  the  same  as  at  common  law,  ex- 
cept as  narrowed  or  enlarged  by  statute. 
Section  3719,  Id.,  reads:  "A  writ  of  review 
may  l>e  granted  by  any  court,  except  a  pro- 
bate or  Justice's  court,  when  an  inferior  tri- 
bunal, board  or  officer  exercising  Judicial 
functions,  has  exceeded  the  Jurisdiction  of 
such  tribunal,  board  or  officer,  and  there  is 
no  appeal,  nor  In  the  Judgment  of  the  court, 
'  any  plain,  speedy,  and  adequate  remedy." 
This  section  designates  under  what  condi- 
tlotis  and  from  what  court  the  writ  may  is- 
sue. It  may  issue  when  there  is  no  appeal 
or  o'ther  plain,  speedy,  and  adequate  reme- 
dy. In  the  case  at  bar  there  is  no  pretense 
that  the  relator  has  any  other  remedy.  Sec- 
tion 3722,  Id.,  reads:  "The  writ  of  review 
must  command  the  party  to  whom  it  is  di- 
rected to  certify  fully  to  the  court  issuing 
the  writ,  at  a  specified  time  and  place,  a 
transcript  of  the  record  and  proceedings,  (de- 
scribing or  referring  to  them  with  convenient 
certainty),  that  the  same  may  be  reviewed 
by  the  court,  and  requiring  the  party  in 
the  meantime  to  desist  from  further  pro- 
ceedings in  the  matter  to  be  reviewed." 
This  section  is  simply  declaratory  of  the 
common  law,  for,  as  lias  been  seen,  at  com- 
mon law,  the  record  as  well  as  the  proceed- 
ings of  the  Inferior  tribunal  are  brought  up 
in  the  return  to  the  writ,  and  the  inferior 
court  is  prohibited  from  proceeding  further 
In  the  meantime.  Such  is  the  law  declared 
in  this  statute.  Section  3725,  Id.,  reads; 
"The  review  upon  this  writ  can  not  be  ex- 
tended, further  than  to  determine  whether 
the  Inferior  tribunal,  board  or  officer,  has 
regularly  pursued  the  authority  of  such  tri- 
bunal, board  or  officer."  It  would  Indeed  be 
a  very  narrow  Interpretation  which  would 
limit  the  review  of  courts  under  this  section 
to  the  mere  question  whether  the  inferior 
tribunal,  t>oard.  or  officer  bad  Jurisdiction  of 
the  party  or  subject-matter,  especially  when 
considered  in  connection  with  the  next  sec- 
tion (3726,  Id.),  the  only  remaining  one  mate- 
rial here,'  and  the  language  of  which  is: 
"If  the  return  to  the  writ  be  defective,  the 
court  may  order  a  further  return  to  be  made. 
When  a  full  return  lias  been  made,  the  court 
must  hear  the  parties,  or  such  of  them  as 


may  attend  for  that  purpose,  and  may  there- 
upon give  Judgment,  either  affirming,  or  an- 
nulling or  modifying  the  prnreedings  below." 
Construing  these  two  sections  together,  it  is 
evident  that  in  any  case  where  the  inferior 
tribunal,  board,  or  officer  lias  not  regularly 
pursued  its  authority  In  the  course  of  its 
proceedings,  or  has  rendered  Judgment,  or 
made  an  order  in  contravention  of  law  when 
applied  to  the  facts,  the  court  may,  after 
hearing  the  parties,  render  Judgment  as  pro- 
vided in  the  last  section  quoted.  For  this 
purpose  the  court  may  of  necessity,  and  as 
a  salutary  restraint  upon  such  inferior  tri- 
bunal, board,  or  officer,  require  that  the  en- 
tire proceedings.  Including  the  evidence,  be 
brought  up  in  the  return,  and  look  into  the 
testimony  to  determine  whether  there  is  any 
evidence  which  will  warrant,  as  a  matter 
of  law,  the  Judgment,  decision,  or  order 
which  is  the  subject  of  complaint  The  pow- 
er here  conferred  upon  the  court  does  not 
essentially  differ  from  that  exercised  by  the 
courts  on  common-law  certiorari.  It  is  sim- 
ply affirmatory  of  the  settled  rule  of  law. 
Nor  are  the  views  expressed  herein  on  this 
question  of  the  power  of  a  certiorari  in  con-' 
flict  with  the  decision  of  this  court  in  Saun- 
derii  V.  Sioux  City  Nursery,  6  Utah,  431,  24 
Pac.  532.  In  Golding  v.  Jennings,  1  Utah, 
135,  we  think  the  court  confined  the  office  of 
the  writ  within  too  narrow  limits,  and,  so  far 
as  that  case  is  in  conflict  with  the  rule  here- 
in declared,  it  is  disapproved.  We  conclude, 
therefore,  that  in  the  case  at  bar  the  board, 
in  its  return  to  the  writ,  properly  certified 
the  whole  proceeding  had  before  it,  includ- 
ing the  evidence,  and  that  the  district  court 
had  power,  and  on  appeal  this  conit  has 
power,  to  examine  the  whole  evidence,  to 
determine  whether,  as  a  matter  of  law,  there 
was  any  proof  before  the  board  which  could 
sustain  Its  Judgment  discharging  and  dis- 
missing the  relator  fom  service,  as  well  as 
to  determine  whether  it  had  Jurisdiction  of 
the  party,  and  whether  Its  proceedings  were 
had  in  accordance  with  law. 

Having  thus  determined  that  the  record 
and  proceedings  of  the  board  are  properly 
before  this  court  on  appeal,  the  further  ques- 
tion is  made  whether  the  appellant  had  au- 
thority to  compel  the  relator  to  undergo  a 
competitive  examination  as  a  condition  to 
his  continuing  in  the  employ  of  the  depart- 
ment To  det^mine  this  question,  refer- 
ence to  the  act  approved  March  8,  1894, 
again  becomes  necessary.  Counsel  for  ap- 
pellant Insist  that  the  word  "employed,"  as 
used  in  section  6  of  the  act,  in  the  sentence, 
"Said  boards  In  the  cities  mentioned  in  fhis 
act.  shall  prepare  and  adopt  such  rules  and 
regulations  to  govern  the  selection  and  ap- 
pointment of  persons  employed  on  the  police 
force,  or  in  the  fire  department"  etc.,  ap- 
plied to  all  persons  in  the  employ  of  either 
department  mentioned  in  the  act  at  the 
time  of  its  passage,  as  well  as  to  applicants 
for  positions  thereafter.    Such  a  construc- 
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tion  would  compel  all  such  empIoy6a,  at  the 
mere  pleasure  of  the  board,  to  submit  either 
to  a  removal  from  aerrice  or  to  undergo 
the  competitive  exainiiiatioa  provided  for 
in  the  act  for  applicants  vrho  may  be  seek- 
ing employment;  and  it  appears  in  this  case 
that  the  board  acted  on  such  construction, 
for  it  demanded  of  the  relator  that  he  under- 
go such  on  examination  as  a  condition  pre- 
cedent to  his  continuing  in  its  employ.  Ab 
examination  of  the  entire  act  reveals  no. 
such  legislative  intent,  and,  if  there  is  any 
doubt  as  to  the  meaning  of  the  word  "em- 
ployed" in  section  6,  such  doubt  is  removed 
by  section  9.  for  in  that  section  the  legisla- 
ture expressly  provided  that:  "Such  rules 
and  regulations  shall  specify  the  date  when 
they  shall  take  effect;  and  thereafter  all 
selections  of  persons  ifor  employment,  or  ap- 
pointment, or  promotion,"  etc.,  shall  be  made 
according  to  such  rules  and  regulations. 
The,  provision  is  for  selections  to  be  made 
thereafter;  that  is,  after  the  rules  and  reg- 
ulations have  been  adopted.  There  was 
manifestly  no  intention  to  include  among 
applicants  for  employment  those  who  were 
already  In  the  service.  Nor  was  It  necessary 
to  80  include  employes  to  secure  efficiency  in 
either  department,  because  there  is  ample 
provision  in  the  act  to  secure  the  removal  and 
dismissal  of  all  those  who  may  be  unfaith- 
ful or  Incompetent  To  compel  persons 
who  were  in  the  employ  of  either  depart- 
ment at  the  time  of  the  passage  of  the  act, 
and  who  continued  therein,  to  submit  to  an 
examination,  or,  failing  to  do  so,  to  suspend 
or  remove  them  from  service  for  such  fail- 
ure, is  unwarranted  under  the  law. 

The  remaining  question  is  whether  the  ap- 
pellant regularly  pursued  its  authority  in 
the  proceedings  bad  to  remove  the  relator. 
The  statute  law  applicable  "to  this  branch 
of  the  case  is  found  in  sections  7  and  20, 
hereinbefore  referred  to  and  quoted.  These 
sections  provide  that  no  officer  or  member, 
either  of  the  fire  or  police  department,  shall 
be  dismissed  or  removed,  except  for  cause, 
nor  unless  charges  have  been  previously  pre- 
ferred against  such  officer  or  member  in 
writing,  and  the  accused  given  an  opportuni- 
ty to  be  heard.  This  is  a  salutary  law  found- 
ed In  Justice,  Is  mandatory,  and  must  have 
been  strictly  pursued,  or  else  the  judgment 
of  the  board  is  nugatory..  A  similar  pro- 
vision of  a  statute  was  construed  by  this 
court  in  the  case  of  People  v.  McAllister,  37 
Pac.  578,  to  which  we  refer,  on  this  question 
of  the  removal  of  officers  for  cause,  for  our 
views  on  the  question  in  this  case.  An  ex- 
amination of  the  record  before  this  court  on 
appeal  shows  that  the  relator,  while  In  ac- 
tttal  service  in  the  fire  department,  was  sus- 
pended; that  submission  to  examination  was 
made  a  condition  precedent  to  reinstatement; 
that  thereafter  chai-ges  were  preferred 
against  him,  as  hereinbefore  stated,  but  at 
the  hearing  the  board  introduced  no  evi- 
dence to  sustain  the  charges;   and  the  rec- 


ord shows  that,  according  to  the  evidence 
of  the  relator,  he  was  in  every  way  an  ef- 
ficient officer,  and  that  the  onus  probandl 
was  cast  upon  him  to  show  that  there  was 
not  sufficient  grounds  for  his  removal.  An 
examination  of  the  evidence  in  detail  is  un- 
necessary. Nor  is  further  reference  to  the 
record  necessary.  It  discloses  a  state  of 
facts  and  a  course  of  proceeding  from  which 
it  is  manifest  that  the  board  did  not  reg- 
ularly pursue  its  authority,  and  there  is  no 
evidence  in  the  record  to  sustain  its  deci- 
sion and  order  suspending  and  discharging 
the  relator  from  service.  Such  decision  and 
order  are  therefore  void  as  being  in  excess 
of  Jurisdiction,  and  the  Judgment  of  the  dis- 
trict court  must  be  affirmed.  The  Judgment 
is  affirmed. 

SMITH  and  KING,  JX,  concur. 


ai  Utah,  89») 
OLARK  V.  BOARD  OP  PIRBJ  &  POLICE 
COM'RS  OF  SALT  LAKE  OITY. 
(Supreme  Court  of  Utah.     April  27,  1805.) 

Appeal  from  district  court,  IWrd  district;  be- 
fore JnsHee  Samuel  A.  Merntt 

In  the  matter  of  the  application  of  O.  J.  Clark 
for  writ  of  review  to  review  the  action  of  the 
board  of  police  and  fire  commissioners  of  Salt 
Lake  City  in  discharging  relator.  From  a  judp- 
ment  of  the  district  court  for  relator,  the  board- 
appeals.     Affirmed. 

S.  D.  Hoge  and  W.  G.  Tan  Home,  for  appel- 
lant    Powers  &  Straup,  for  respondent. 

BARTCH,  J.  The  relator  was  a  member  of 
the  fire  department  in  Salt  Lake  City.  He  waa 
removed  from  his  position  by  the  board  of  police 
and  fire  commissioners  on  the  lltb  day  of  August. 
1894.  The  legal  questions  raised  by  the  record 
in  this  case  are  precisely  the  same  as  those  raised 
in  the  case  of  Gilbert  v.  Board  (decided  at  this 
term)  40  Pac.  264.  The  facts  are  also  similar  to 
those  in  that  case,  except  the  charges  preferred, 
which  in  this  case  are  that  the  relator  is  above  the 
prescribed  axe  as  fixed  by  the  Imard:  that  he  is 
troubled  with  rheomatism.  and  that  the  action  of 
his  heart  is  weak.  The  same  proceedings  were 
had  hy  the  board  in  this  case  as  in  the  one  obove 
mentioned.  The  two  cases  were  tried  together  in 
the  lower  court  and  argued  together  on  appeal  in 
this  court  We  therefore  refer  to  the  opinion  in 
that  case  for  our  decision  of  all  the  questions 
raised  by  the  record  in  this;  and  on  the  authority 
of  that  case  the  judgment  of  the  court  herein 
must  l>e  affirmed.     Hie  judgment  is  affirmed. 

SMITH  and  KING,  JJ.,  concur. 


(Se  Kan.  184) 
CLARK  V.  CLARK  et  al. 
(Supreme  Court  of  Elansas.     April  30,  1895.) 
Sale — Etidencb  of  Conscmuation. 
The  testimony  examined,  and  held  to  he 
sufficient  to  sustain  the  finding  of  the  court  that 
a  sale  of  a  stock  of  merchandise  claimed  to  have 
been  made  was  not  conaununated  before  the  seiz- 
ure of  the  merchandise  at  the  InBtauce  of  attach- 
ing creditors. 
(Syllabus  by  the  Court.) 

Error  from  district  court  Decatur  county; 
Q.  Webb  Bertram,  Judge. 
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H.  R.  Marietta  and  16  other  creditors  of 
Clark  &  Blake  sued  the  latter  in  attachment. 
Isaac  Clark  Interpleaded  In  said  suits.  There 
was  Judgment  for  plaintiffs  In  the  attachment 
suits,  and  the  Interpleader  brings  error.  Af- 
firmed. 

Teague  Ray  and  John  D.  Hays,  for  plaintiff 
in  error.  Bertram  &  McElroy,  for  defendants 
In  error. 

JOHNSTON,  J.  This  is  a  controversy  over 
the  ownership  and  possession  of  a  stock  of 
merchandise  that  had  been  owned  and  kept 
by  Clark  &  Blake  at  Oberlln.  They  had  been 
engaged  In  a  general  merchandise  business, 
and  had  become  financially  embarrassed; 
their  indebtedness  being  nearly  $30,000, 
which  was  largely  in  excess  of  the  value  of 
their  propwty  and  assets.  They  entered  Into 
negotiations  for  a  sale  of  their  stock  of  goods 
to  Isaac  Clark  and  H.  R.  Marietta,  and  while 
negotiations  were  in  progress  the  stock  of 
goods  was  seized  upon  attachments  by  a 
number  of  the  creditors  of  Clark  &  Blake; 
and  among  the  attaching  creditors  was  H.  R. 
Marietta,  who  was  to  be  a  partner  of  Isaac 
Clark  in  the  purchase  of  the  same  goods. 
Isaac  Clark  Interpleaded  in  the  attachment 
suits,— there  being  16  of  them,— claiming  that 
he  was  the  owner  of  the  attached  goods  by 
virtue  of  a  purchase  of  the  same  from  the 
failing  firm  of  Clark  &  Blake.  All  of  the 
attachment  actions  were  consolidated  and 
tried  together,  and  the  principal  controversy 
was  between  the  attaching  creditors  and  the 
interpleader.  The  court  found  from  the  testi- 
mony that  Marion  W.  Clark,  the  senior  mem- 
ber of  the  firm  of  Clark  &  Blake,  had  at- 
tempted to  sell  and  ti-ansfer  to  Isaac  Clark, 
his  father,  about  $10,000  woi-th  of  merchan- 
dise, out  of  a  total  stock  of  about  $14,000 
belonging  to  the  firm,  but  that  the  sale  was 
never  completed,  and  no  delivery  of  the  mer- 
chandise had  ever  been  made.  There  was  a 
further  finding  that  the  merchandise  claimed 
by  the  Interpleader  was  the  property  of  Clark 
&  Blake,  and  subject  to  the  payment  of  their 
debts,  and  to  the  attachments  that  had  been 
levied  upon  the  stock.  Isaac  Clark  complains 
of  these  ruliugs,  and  asks  for  a  reversal. 

While  it  appears  to  be  conceded  that  the 
falling  firm  was  Indebted  to  Isaac  Clark  In 
the  sum  of  $1,712.12,  they  were  attempting 
to  transfer  to  Isaac  Clark  nearly  $10,000 
worth  of  merchandise,  who  paid  no  money 
whatever  upon  the  transfer,  although  It  Is 
claimed  that  he  was  to  assume  the  payment 
of  a  part  of  the  debts  of  the  firm.  There  is 
sufficient  testimony,  however,  to  uphold  the 
finding  of  the  court  that  the  sale  of  the  goods 
was  never  In  fact  completed.  The  evidence 
of  Blake,  one  of  the  failing  fii-m,  is  to  that 
effect,  while  Marietta,  who  was  to  be  a  part- 
ner of  Isaac  Clark  in  the  purchase,  dis- 
avowed the  sale,  and  caused  the  goods  to  be 
attached  upon  a  claim  which  he  held  against 
the  firm.  He  did  not  Join  Isaac  Clark  in  the 
Interplea,  claiming  the  goods.    Indeed,  Isaac 


Clark  himself,  on  the  day  the  attachments 
were  levied,  treated  the  property  as  that  ot 
the  firm,  by  agreeing  to  take  a  mortgage  on 
the  same  to  secure  his  dalm  against  the  firm. 
In  the  brief  of  counsel  for  plaintiff  in  error, 
they  concede  that  there  is  a  conflict  in  the 
evidence  as  to  the  consummation  of  the  sale; 
and  this  concession  necessarily  requires  au 
affirmance  of  the  Judgment;  as  the  finding  ot 
the  trial  court  upon  conflicting  evidence  can- 
not be  reviewed  here.  The  Judgment  of  the 
district  court  will  be  affirmed.  AU  the  Jus- 
tices concurring. 


(S6  Kan.  219) 

FIRST  NAT.  BANK  OP  WASHINGTON  v. 

CLARK. 

(Supreme  Court  of  Kansas.     April  30,  1S85.) 

Judgment  Lien— Filino  Jouhsal  Estbv. 

1.  The  act  of  congress  entitled  "An  act  to 
K-giilate  the  lions  of  jiidRments  and  deorpes  in  the 
courts  of  the  United  States,"  approved  August  1, 
1888,  rendered  It  necessary  that  a  judjnnent  cred- 
itor who  had  theretofore  obtained  a  judemeut  in 
the  circuit  or  district  court  of  the  United  State.s 
for  the  district  of  Kansas  should  file  an  attested 
cony  of  the  jonrnal  entry  of  the  judument  In  the 
office  of  the  clerk  of  the  district  court  of  any  oth- 
er county  than  that  in  which  the  judgment  wa.s 
rendered.  In  order  to  thereafter  raaintiiin  a  lien  oij 
the  lands  of  the  JudRment  debtor  in  such  other 
county,  within  a  reasonable  time  after  the  p«.s- 
sape  of  such  act.  The  defendant  in  error,  hsvinj; 
failed  to  file  a  copy  of  the  journal  entry  of  such  a 
judgment  in  the  oflBce  of  the  clerk  of  tlie  district 
court  of  WashinRtou  county,  where  the  land  in 
controversy  is  situated,  for  more  than  four 
months  after  the  passage  of  the  act.  lost  his  lien, 
if  any  he  had.  hy  reason  of  such  failure. 

2.  Whether  the  lien  of  a  judgment  of  the  cir- 
cuit court  or  district  court  of  the  United  States 
for  the  district  of  Kansas  extended  to  lands  in  a 
county  other  than  that  in  which  the  judgment 
was  renderiMl,  without  compliance  with  section 
410  of  the  Code  of  Civil  Procedure  prior  to  the 
passage  of  the  act  of  conjrress  of  August  1,  18SS, 
discussed,  but  not  decided. 

(Syllabus  by  the  Court) 

Error  from  district  court,  Washington  coun- 
ty;  F.  W.  Sturges,  Judge. 

Action  by  the  First  National  Bank  of  Wash- 
ington against  Warren  S.  Clark.  From  a 
Judgment  for  defendant,  plaintiff  brings  error. 
Reversed. 

Joseph  G.  Lowe  and  Charles  Smith,  for 
plaintiff  In  error.  Waggener,  Martin  &  Orr, 
for  defendant  In  error. 

ALLEN,  J.  The  plaintiff  brought  suit  In 
the  district  court  of  Washington  county 
against  F.  E.  Vanhorn,  Warren  S.  Clark,  and 
others,  to  foreclose  a  mortgage  executed  on 
the  25th  of  January,  1888,  by  F.  E.  Vanhorn  to 
John  T.  Elwood  on  a  tract  of  land  therein  de- 
scribed, to  secure  the  payment  of  $2,000  and 
interest.  The  mortgage  and  the  debt  secured 
thereby  were  assigned  by  John  T.  Elwood  to 
Nancy  E.  Elwood,  and  by  Nancy  E.  Elwood 
to  the  plaintiff.  It  appears  that  John  T.  El- 
wood purchased  the  land  In  controversy  at 
sheriff's  sale  on  the  Ist  day  of  August,  1887, 
and  conveyed  the  same  to  Vanhorn  January 
25,  1888,  which  is  the  date  tit  the  mortgage 
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sued  on.  On  the  60i  day  of  December,  1887, 
a  Judgment  -was  obtained  in  tl;e  circuit  court 
of  the  United  States  for  the  district  of  Kan- 
sas by  Thomas  E.  Tootle  against  John  T.  El- 
wood  and  others  for  $6,845.  After  two  exe- 
cutions had  been  Issued  on  this  judgment,  and 
returned  unsatisfied,  an  execution  was  Issued 
on  the  3d  of  December,  1888,  and  on  the  6th 
of  that  month  was  levied  by  the  marshal  on 
the  lands  In  controversy,  which  he  sold  to  sat- 
isfy said  judgment  to  the  defendant  in  error. 
No  copy  of  the  Journal  entry  of  the  Judgment 
rendered  by  the  United  States  circuit  court 
was  filed  in  Washington  county.  Two  ques- 
tions are  presented:  First,  whether  a  judg- 
ment of  the  circuit  court  of  the  United  States, 
under  the  law  as  It  stood  prior  to  the  passage 
of  the  act  of  congress  of  August  1,  1888,  be- 
came a  lien  on  all  the  lands  of  the  Judgment 
debtor  within  the  territorial  Jurisdiction  of  the 
court,  without  compliance  with  section  419  of 
the  Code  of  ClvU  Procedure  of  this  state.  Sec- 
ond. If  such  lien  did  exist,  whether  the  act  of 
congress  above  mentioned  made  it  necessary 
thereafter  to  file  for  record  a  copy  of  the  jour- 
nal entry  of  a  judgment  of  the  circuit  court  of 
the  United  States  theretofore  rendered.  In 
counties  other  than  that  In  which  the  judg- 
ment was  rendered.  In  order  to  preserve  the 
lien  on  lands  therein. 

Section  419  of  the  Code  of  ClvU  Procediuw 
provides:  "Judgments  of  courts  of  record,  of 
this  state,  and  of  courts  of  the  United  States, 
rendered  within  this  state,  ahaU  be  liens  on 
the  real  estate  of  the  debtor,  within  the  coun- 
ty in  which  the  judgment  is  rendered,  from 
the  first  day  of  the  term  at  which  the  judg- 
ment is  rendered;  but  judgments  by  confes- 
sion, and  Judgments  rendered  at  the  same 
term  during  which  the  action  was  commenced, 
shall  bind  such  lands  only  from  the  day  on 
which  such  judgment  was  rendered.  An  at- 
tested copy  of  the  journal  entry  of  any  judg- 
ment, together  with  a  statement  of  the  costs 
taxed  against  the  debtor  in  the  case,  may  be 
filed  in  the  office  of  the  cleric  of  the  district 
court  of  any  county,  and  such  judgment  shall 
be  a  lien  on  the  real  estate  of  the  debtor,  with- 
in that  county,  from  the  date  of  filing  such 
copy.  The  clerk  shall  enter  such  judgment 
on  the  appearance  and  Judgment  dockets  In 
the  same  manner  as  If  rendered  in  the  court 
«f  which  he  is  clerk.  Executions  shall  only 
be  issued  from  the  court  in  which  the  judg- 
ment is  rendered."  It  will  be  observed  tliat 
this  section  provides  for  docketing  judgments 
of  the  United  States,  courts  in  exactly  the 
same  manner  as  those  of  the  state  courts. 
The  extent  to  which  judgments  of  federal 
courts  should  become  liens  on  the  property  of 
the  judgment  debtor  was  never  defined  by 
.^et  of  congress  until  the  passage  of  the  act  of 
1888.  but  It  had  been  held  by  the  federal 
courts  that  judgments  of  the  United  States 
circuit  and  district  courts  became  U&m  on  the 
debtor!s  property  to  the  same  extent  as  judg- 
ments of  the  state  courts  within  their  jurisdic- 
tion.    It  was  also  held  that  v^rhere  provision 


was  made  for  docketing  the  judgments  of  the 
state  courts  in  counties  or  districts  other  than 
those  in  which  the  judgments  were  rendered, 
and  no  such  provision  was  made  with  refer- 
ence to  federal  Judgments,  the  lien  of  the  fed- 
eral Judgments  extended  throughout  tlie  terri- 
torial jurisdiction  of  the  court  without  so  dock- 
eting in  counties  other  than  where  rendered. 
Kassingill  v.  Downs,  7  How.  760;  Williams 
V.  Benedict,  8  How.  107;  Shrew  v.  Jones,  2 
McLean,  78,  Fed.  Caa.  No.  12,818;  Bank  v. 
Bates,  44  Fed.  546;  Hill  r.  Gordon,  45  Fed. 
276.  The  precise  question  whether,  under  a 
statute  like  that  in  force  in  Kansas,  placing 
state  and  federal  Judgments  on  an  exact  equal- 
ity with  reference  to  the  manner  of  obtaining 
and  extent  of  a  judgment  lien,  It  was  neces- 
sary that  the  judgment  creditor,  who  obtained 
Judgment  in  the  federal  conrt,  should  comply 
with  the  state  law,  and  docket  his  judgment 
with  the  clerk  of  the  district  court  of  the  coun- 
ty where  the  debtor's  property  was  dtuated, 
has  never  been  decided,  so  far  as  we  are  able 
to  discover.  The  policy  of  the  federal  gov- 
ernment has  been  to  adapt  the  practice  In 
federal  courts  in  common-law  actions  to  that 
prevailing  in  the  state  courts,  and  to  place  suit- 
ors in  state  and  federal  courts  on  an  equal 
footing  as  to  remedies.  It  may  well  be  doubt- 
ed whether  the  lien  of  the  federal  Judgment 
extended  beyond  the  comity  in  which  it  was 
rendered,  unless  a  copy  of  the  Journal  entry 
was  filed  in  the  office  of  the  district  clerk  of 
the  county  where  the  property  sought  to  be 
affected  by  the  judgment  Hen  was  located.  It 
is  not  .necessary  In  this  case,  however,  that  we 
should  decide  this  question.  In  1888  an  act 
of  congress  was  passed,  which  took  effect  on 
the  Ist  of  August,  containing  the  following 
provii^km:  "That  judgments  and  decrees  ren- 
dered In  a  circuit  or  district  court  of  the  Unit- 
ed States,  within  any  state,  shall  b^  liens  on 
property  throughout  such  state,  in  the  same 
manner,  and  to  the  same  extent,  and  under  the 
same  conditions  only  as  if  such  judgments 
and  decrees  had  been  rendered  by  a  court  of 
general  Jurisdiction  of  such  state:  provided, 
that  whenever  the  laws  of  any  state  require  a 
judgment  or  decree  of  a  state  court  to  be  reg- 
istered, recorded,  docketed,  indexed,  or  any 
other  thing  to  be  done  in  a  particular  manner, 
or  in  a  certain  office,  or  county,  or  parish  in 
the  state  of  Louisiana,  before  a  lien  shall  at- 
tach, this  act  shall  be  applicable  therein  when- 
ever, and  only  whenever,  the  laws  of  such 
state  shall  authorize  the  judgments  and  de- 
crees of  the  United  States  courts  to  be  regis- 
tered, recorded,  docketed,  indexed,  or  other- 
wise conformed  to  the  rules  and  requirements 
relating  to  the  Judgments  and  decrees  of  the 
courts  of  the  state."  25  Stat.  357.  In  the 
case  of  Bank  v.  Bates,  supra,  it  was  held  that 
under  this  act  the  lien  of  a  federal  judgment 
extended  only  to  lands  of  the  judgment  debtor 
In  the  county  in  which  the  court  was  held, 
unless  the  Judgment  was  docketed  elsewhere 
In  accordance  with  the  state  statute.  The 
judgment  under  which  the  defendant  in  error 
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claims  was  rendered  prior  to  the  passage  of 
the  act  of  congress  above  quoted,  but  ezecn- 
tlon  was  not  levied  on  this  property  until  the 
8th  of  December  following,  nor  had  any  copy 
of  the  Judgment  entry  been  filed  in  the  office 
of  the  district  cleric  of  Washington  county. 
Tl>e  state  law  requiring  the  docketing  of  Judg- 
ments in  counties  other  than  where  rendered 
is  in  the  nature  of  a  recording  act,  and  for 
the  purpose  of  imparting  notice  to  persons  ac- 
quiring title  to  the  land.  It  is  well  settled 
that  It  Is  competent  for  the  legislature,  not 
only  to  require  that  instruments,  thereafter 
executed  affecting  the  title  to  property  shall 
be  recorded  in  a  particular  manner,  but  also 
to  require  that  instruments  before  executed 
sliall  also  be  so  recorded,  provided  only  a  rea- 
sonable time  for  so  doing  Is  allowed.  In  Plow 
Co.  v.Wltham,  52  Kan.  180.  34  Pac.751,  it  was 
held  that  "chapter  255,  Laws  1880,  regulating 
the  recording  of  title  notes,  or  evidences  of 
conditional  sales,  applies  to  all  instruments  in 
writing  or  promlssoi-y  notes  therein  referred  to, 
whether  In  existence  at  the  time  that  act  went 
into  force,  or  thereafter  executed,  with  the 
limitation,  however,  that  there  must  be  a  rea- 
sonable time  after  the  statute  went  into  force 
for  the  holders  of  such  notes  or  instruments 
then  in  existence  to  comply  with  Its  provi- 
sions." See,  also,  Jackson  v.  Lamphire,  3  Pet 
280;  Burnes  v.  Simpson,  9  Kaa  658.  The 
statute  of  this  state  can  liave  none  the  less 
force  because  passed  long  prior  to  the  act  of 
congiess.  In  the  most  favorable  view  to  the 
defendant  in  error,  both  acts  must  be  treated 
as  having  been  in  full  force  and  effect,  on  the 
1st  of  August,  1888,  As  the  law  stood  then, 
and  ever  since,  it  was  necessary.  In  order  to 
make  a  Judgment  of  the  United  States  cir- 
cuit court  a  Hen  on  the  lands  of  the  Judgment 
debtor  prior  to  actual  levy,  that  a  copy  of  the 
Journal  entry  should  be  filed  with  the  clerk  of 
the  district  iflurt  of  Washington  county.  This 
was  not  done,  and  the  land  was  not  actually 
seized  by  the  marshal  until  December  Sth, 
more  than  four  months  after  the  passage  of 
the  act  of  congress.  We  are  clearly  of  the 
opinion  that  this  afforded  more  than  ample 
tfme  for  compliance  with  the  state  statute, 
an<1  that  the  lien  of  the  federal  Judgment,  If 
It  «ver  had  any  (as  to  which  we  express  no 
opfnion),  was  lost  before  the  execution  was 
lei  led.  It  follows,  therefore,  that  the  court 
er  ed  In  holding  that  the  plaintiff  had  no  lien 
0f»  the  property  In  controversy.  The  Jiidg- 
Ui  >nt  will  be  reversed,  and  the  case  remanded, 
fo.'  further  proceedings  In  accordance  with  the 
views  above  expressed. 

JOnXRTON,  J.,  concurring.     HORTON.  C. 
J.,  not  sitting. 


(55  Kaa.  200) 

DEITZLER  V.  WILIIITE. 

(Supreme  Court  of  Kansas.     April  30,  1895.) 

Constitutional  Law— Occuptino  Claimant's 

Act— Rights  of  Owner. 

1.  The    ponstitntionnlity    of    the    occupying 

claimant's  act  recognized  and  affirmed. 


2.  The  defendant  took  possession  under  a  void 
tax  deed  of  a  vacant  lot,  and  erected  a  valuable 
house  thereon.  The  lot  without  improvements 
had  but  a  trifling  rental  value.  With  improve- 
ments it  was  worth  $12  per  month.  Heia,  that 
the  plaintiff  has  no  right,  either  under  the  occupy- 
ing claimant's  ad  or  the  priuciplea  of  equity,  to 
rent  for  the  improvements  erected  by  the  defend- 
ant accruing  prior  to  the  service  of  summons  in 
the  action. 
(Syllabus  by  the  Court) 

Error  from  district  court,  Lyon  county;  C. 
B.  Graves,  Judge. 

Action  by  Anna  M.  Deitzler  against  J.  M. 
Wllhite.  From  the  Judgment,  plaintiff  brings 
error.     Affirmed. 

The  plaintiff  In  eWor,  as  plaintiff  below, 
brought  suit  to  recover  a  lot  in  Emporia,  and 
also  damages  for  the  use  and  occupancy 
thereof.    The  record  recites  that   "a  Jury 
being  waived,  the  court  then  heard  the  evi- 
dence on  the  question  of  title,  reser\'lng  the 
Issues  made  by  plaintiff's  second  cause  of 
action."    And,  after  consideration,  the  court 
rendered  Judgment  In  favor  of  the  plaintiff 
for  the  recovery  of  the  lot    The  defendant 
then  asked  the  court  to  determine  his  tax 
lien,   his   title  being  based  on  a  tax   deed 
which  the  court  held  void,  and  further  mov- 
ed the  court  for  an  assessment,  under  the  oc- 
cupying claimant's  act,  of  the  value  of  the 
improvements    made    by    him.     A   sheriff's 
Jury  having  been  waived,  and  all  questions 
having  been  submitted  to  the  court,  findings 
of  fact  and  conclusions  of  law  were  mnde, 
as  follows:    "(1)  The  defendant  while  an  oc- 
cupant of  the  land  In  controversy,  erected 
lasting  and  valuable  Improvements  thereon 
prior  to   the  commencement  of  this   suit, 
which  are  of  the  value  of  $1,5«S.     (2)  The 
net  rents  and  profits  of  said  land  since  the 
commencement  of  this  suit,  with  the  im- 
provements thereon,  up  to  June  13,  1889,  the 
day  of  trial,  are  $103.33.     (3)  The  value  of 
said  tand  without  any  Improvements  is  $250. 
(4)  The   defendant   and    his   grantors   have 
paid  taxes  on  said  land,  which,  with  the  In- 
terest, penalties,  and  costs  as  allowed  by  law. 
amount  to  the  sum  of  $150.63  on  said  June 
13,  18:9.     (."•)  I'revious  to  April  1,  1885,  said 
land    had    been    wholly    vacant   and   nniiu- 
proved.    On  that  day  the  defendant  took  ac- 
tual possession  thereof,  and  erected  a  resi- 
dence thereon,  which  was  completed  on  Au- 
gust 1,  1885,  since  which  date  he  has  occu- 
pied the  same  as  a  homestead.     On  August 
6, 188S,  this  suit  was  commenced,  and  on  tht; 
same  day  a  summons  was  served  therein  on 
said  defendant.     (6)  The  fair  rental  value  of 
said  lot  from  April  1, 1885,  to  August  1,  lasn, 
was  $1.     The  fair  rental  value  thereof  wltlx- 
out  Improvements  since  August  1,  1885,    is 
$1  each  year.    The  fair  rental  value  thereof 
with  the  Improvements  from  August  1,  1885. 
to  August  0, 1888,  was  $12  each  month.    Tlie 
fair  rental  value  thereof  with  Improvements 
after  August  6,  1888.  the  date  of  service  of 
summons  In  this  case.  Is  $10  per  month,  up 
to  June  13th,  the  date  of  trial."    Conclusions 
of  hxw:    "(1)  The  defendant  Is  entitled  to  a 
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credit  of  $1,565,  the  value  of  his  Improve- 
ments,  and  for  the  further  sum  of  $150.63, 
the  amount  of  his  tax  lien,  which  aggregates 
the  sum  of  $1,715.63.  (2)  The  plalnUfT  It, 
entitled  to  a  credit  for  rents  and  profits  en- 
joyed by  the  defendant  after  service  of  sum- 
mons In  this  suit  which  amounts  to  $103.33 
up  to  June  13,  1889,  the  day  of  trial.  (3) 
The  plaintiff  is  entitled  to  the  possession  of 
said  land  upon  payment  of  the  sum  of 
$1,612.30,  the  difference  between  the  credits 
above  named.  (4)  If  the  plaintiff  prefers  to 
sell  the  land  to  the  defendant,  she  may  do  so 
at  the  sum  of  $250."  -Thereupon  judgment 
was  rendered  in  accordance  with  the  court's 
conclusions  of  law. 

Almerin  Gillett,  for  plaintiff  in  error.  T. 
N.  Sedgwiclc,  for  defendant  in  error. 

ALLEN,  J.  (after  stating  the  fac1»).  Two 
questions  only  are  m-ged  on  onr  considera- 
tion: First  Is  the  plaintiff  entitled  to  have 
$12  per  month,  the  value  of  the  use  and  occu- 
pation of  the  lot,  with  the  Improvements,  for 
the  full  time  the  property  was  occupied  by 
the  defendant,  set  off  against  the  value  of 
the  improvements  awarded  the  defendant? 
Second.  Is  the  amount  allowed  the  defendant 
for  his  tax  lien  excessive? 

It  is  argued  that  the  occupying  claimant's 
law  was  not  correctly  construed  by  the  trial 
court,  and  that,  if  such  a  construction  as  was 
given  it  is  proper,  then  that  it  is  unconstitu- 
tional. It  is  urged  that  the  allowance  to  an 
unsuccessful  occupying  claimant  of  lands  of 
the  value  of  his  improvements  is  equitable 
in  its  nature,  although  provided  for  by  stat- 
ate;  that  It  is  and  must  be  governed  by 
equitable  principles;  that  courts  of  equity, 
before  the  enactment  of  any  statute,  lent 
tbelr  aid  to  mitigate  the  hardships  of  the 
common-law  rule  which  gave  to  the  owner  of 
the  land  all  improvements,  without  any  com- 
pensation to  the  party  placing  them  there; 
tbat  courts  of  equity  Interfered  only  so  far 
as  to  set  off  the  value  of  the  Improvements 
against  the  plaintiff's  claim  for  mesne  profits, 
but  never  rendered  a  judgment  for  the  excess 
if  the  value  of  the  Improvements  exceeded 
the  mesne  profits.  Our  attention  is  called 
to  the  bill  of  rights,  and  especially  to  sections 
2  and  18.  We  find  no  conflict  between  the 
occupying  claimant's  law  and  the  bUl  of 
rights.  The  validity  of  such  enactments  has 
been  so  often  and  universally  upheld  by  the 
courts  everywhere  that  we  do  not  deem  cita- 
tions of  authorities  on  the  point  necessary. 
We  think  the  provisions  of  the  occupying 
claimant's  law  in  accordance  with  sound 
equitable  principles,  and  that  no  reason  can 
be  found  In  ethics  why  the  occupying  claim- 
ant should  not  have  the  full  value  of  his  im- 
provements, as  well  when  the  value  exceeds 
tlie  mesne  profits  as  when  It  does  not.  The 
substance  of  the  plaintiff's  claim  Is  not  mere- 
ly that  she  is  entitled  to  the  value  of  the  use 
and  occupation  of  her  property,— the  bare  lot, 
—which  the  court  finds  was  one  dollar  per 
v.40P.no.4 — 18 


year,  and  concerning  which  the  plaintiff 
makes  no  complaint;  but  she  claims  the  rent- 
al value  of  the  house  constructed  by  the  de- 
fendant, whicli,  in  equity  and  good  con- 
science, never  was  her  property  at  all.  The 
equity,  the  ethics,  of  such  a  claim  finds  no 
favor  with  us.  On  the  contrary,  we  think 
the  claim  grossly  inequitable.  The  defend- 
ant's money  paid  for  the  improvements.  No 
allowance  could  be  made  for  interest  on  bis 
Investment,  but  he  has  had  the  use  of  it. 
We  know  of  no  sound  reason  why  one  should 
be  charged  for  using  his  own  property,  no 
matter  what  the  form  of- the  action  may  be. 
If  complaint  were  made  that  no  allowance 
was  made  for  the  use  and  occupation  of  the 
pUtlntiff's  lot,  exclusive  of  improvements,  the 
claim  would  address  itself  to  a  court  of 
equity  with  great  force.  But  no  such  claim 
is  made.  The  amount,  indeed,  is  too  trltllng 
to  litigate.  Although  it  is  claimed  that  no 
trial  was  had  on  the  plaintiff's  second  cauro 
of  action,  which  was  for  rents  and  profits 
prior  to  the  commencement  of  the  action,  we 
think  the  record  contains  enough  to  show 
that  the  whole  matter  was  tried  and  de- 
termined by  the  court;  but  we  find  no  error 
in  the  conclusions  reached. 

As  to  the  plaintiff's  second  claim,  it  is 
urged  that  taxes  on  the  improvements  placed 
on  the  lot  by  the  defendant  were  allowed, 
and  that  it  Is  certainly  unjust  that  the  plain- 
tiff's property  should  be  subjected  to  an  ad- 
ditional burden,  resulting  solely  from  the  act 
of  the  defendant,  and  especially  so  when  the 
plaintiff  is  given  no  benefit  whatever  by  an 
allowance  for  rent  of  such  improvements. 
We  are  not  prepared  to  say  that  the  reason- 
ing of  counsel  on  this  projwsltlon  Is  errone- 
ous. Id  the  case  of  Ubl  v.  Small  (Kan.  Sup.) 
39  Pac.  178.  we  held  that  equitable  consid- 
erations should  not  be  overlooked  nor  Ignored 
in  determining  the  amount  of  a  tax  lien  in 
favor  of  the  holder  of  an  invalid  tax  title. 
But  counsel  concedes  that  the  record  docs 
not  clearly  present  the  question.  In  fact,  it 
does  not  present  It  at  alL  There  is  nothing 
whatever  giving  us  any  light  on  the  question 
when  or  on  what  the  taxes  were  levied. 
The  plaintiff  was  allowed  for  the  value  of 
the  use  and  occupation  of  the  lot  and  Im- 
provements after  suit  brought  in  accordance 
with  the  statute.  There  is  nothing  teudiug 
to  show  error  in  the  court's  computation  of 
the  taxes.  The  Judgment  is  aiflrmed.  All 
the  Justices  concurring. 


(65  Kan.  19S) 
KEYSTONE  IRON-WORKS  CO.  ▼.  DOUG- 
LAS SUGAR  CO.  et  al. 
(Supreme  Court  nf  Kansas.     April  30,  1895.) 

Hecbxnics'  Liens— Priority— Exuob  —  Tims  or 
Bkinoing. 

1.  OTie.ease  of  Flint  &  Wallinp  Maimrir  Co. 
V.  DouRlass  Suf?ar  Co..  38  Pac.  5G(i,  54  Knn.455, 
in  repard  to  the  priority  of  liens,  followed. 

2.  Upon  the  application  of  a  lieu  holder,  the 
Judgment  of  the  trial  court  giving  one  Uen  preced- 
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once  over  another  was  vacated,  and  a  new  trial 
granted,  upon  that  issue  alone.  After  the  second 
trial  the  court  ruled  that  the  findings  and  con- 
clusions first  made  as  to  priority  of  liens  should 
Ntand,  and  gave  judgment  accordingly.  More 
than  a  year  after  the  first  judgment  was  render- 
ed, and  within  one  year  from  the  rendition  of  the 
second,  the  case  was  brought  to  the  supreme 
court  for  a  review  of  the  ruling  as  to  the  preced- 
ence of  liens.  Held,  that  the  proceeding  was 
brought  in  good  time,  and  that  the  same  was  not 
barred  by  tne  one-year  statute  of  limitatloii. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  CJowley  connty; 
M.  G.  Tronp,  Judge. 

Action  by  the  Keystone  Iron-Works  Com- 
pany against  the  Douglas  Sugar  Company 
and  the  Merchants'  Bank  of  El  Dorado,  Kan. 
Judgment  (or  defendants,  and  plaintiff 
brings  error.    Reversed. 

Hamilton  &  Leydig,  for  plaintiff  In  error. 
Redden  &  Schumacher  and  Leland  &  Harris, 
for  defendants  In  error. 

JOHNSTON,  J.  This  was  an  action  to  de- 
termine and  enforce  the  Hens  of  several  lien 
holders  upon  the  sugar  factory  built  by  the 
Douglas  Sugar  Company,  and  is  a  branch 
of  a  litigation  which  was  before  this  court 
In  Flint  &  Walling  Manuf'g  Co.  v.  Doug- 
lass Sugar  Co.,  54  Kan.  — ,  38  Pac.  566.  In 
this  proceeding  the  controversy  Is  between 
the  Keystone  Iron-Works  Company  and  the 
Merchants'  Bank  of  El  Dorado,  Kan.  When 
the  trial  was  had,  the  court,  among  other 
facts,  found  that  in  May,  1888,  the  Keystone 
Iron-Works  Company  contracted  with  the 
sugar  company  to  furnish  material  and  ma- 
chinery for  the  sugar  factory,  and  In  pur- 
suance of  that  contract  there  was  furnished 
for  the  construction  of  the  sugar  factory 
material  and  machinery  of  the  value  of  |3,- 
056.81.  The  construction  of  the  sugar  fac- 
tory was  begun  In  May,  1888,  and  the  first  of 
the  material  and  machinery  furnished  by 
the  Keystone  Iron- Works  Company  was  fnr^ 
nished  about  June  19,  1888.  Before  that 
time,  and  on  the  9th  day  of  June,  1888,  the 
sugar  company  executed  a  mortgage  upon 
the  factory  and  premises  of  the  company  to 
N.  F.  Frazler,  to  secure  the  sum  of  ?10,600, 
with  Interest  at  12  per  cent,  per  annum  after 
maturity,  and  two  days  later  the  mortgage 
was  duly  recorded  in  the  office  of  the  regis- 
ter of  deeds.  The  mortgage  so  executed  and 
recorded  was  duly  assigned  to  the  Mer- 
chants' Bank  of  El  Dorado,  Kan.  The  fac- 
tory was  completed  about  October  15,  1888, 
and  in  due  time  thereafter  the  Keystone 
Iron- Works  Company  filed  its  statement  for 
a  mechanic's  Hen.  Although  the  material 
and  machinery  for  which  a  lien  was  claimed 
were  furnished  in  accordance  with  the  orig- 
inal design,  and  were  used  in  the  construc- 
tjon,  and  became  a  part,  of  the  sugar  factory, 
in  accordance  with  the  original  plan,  and  al- 
though the  building  was  commenced  before 
the  execution  of  the  mortgage,  the  court 
held  that  the  mortgage  executed  after  the 
commencement  waB  paramount  to  the  lien 


for  the  material  and  machinery  furnished  by 
the  Keystone  Iron- Works  Company. 

This  precise  question  was  before  the  court 
in  Flint  &  Walling  Manufg  Co.  v.  Douglass 
Sugar  Co.,  54  Kan.  — ,  38  Pac.  566,  where 
it  was  held  that  "the  lien  of  parties  who 
furnished  machinery  required  and  contem- 
plated by  the  original  plan  of  a  structure 
erected  for  the  manufacture  of  sugar,  dur- 
ing the  course  of  its  erection,  which  went 
Into  and  became  a  part  of  the  sugar  works, 
as  originally  designed,  and  which  were  fixed 
to  and  became  a  part  of  the  realty,  dates 
from  the  commencement  of  the  building, 
and  is  superior  to  that  of  a  mortgagee  whose 
mortgage  was  executed  after  the  commence- 
ment of  the  building,  but  before  the  ma- 
chinery was  actually  furnished."  Findings 
of  fact  and  conclusions  of  law  were  an- 
nounced by  the  court  on  January  15,  1890, 
and  the  Keystone  Iron-Works  Company  ap- 
pUed  for  a  new  trial,  and,  in  support  of  the 
same,  oral  and  written  evidence  was  pro- 
duced. On  February  1,  1890,  the  court 
granted  the  application  for  a  new  trial  as  to 
the  time  when  the  materials,  fixtures,  and 
machinery  were  furnished  by  the  Keystone 
Iron-Worlu  Company  to  the  Douglas  Sugrar 
Company,  and  the  judgment  previously  en- 
tered, adjusting  the  Keystone  Iron- Works 
Company's  lien,  and  fixing  its  priority,  was 
vacated  and  set  aside.  Afterwards  a  new 
trial  was  bad  upon  this  Issue,  when  the 
court  found,  as  It  did  in  the  first  instance, 
that  the  Hen  of  the  Keystone  Iron-Worbs 
Company  was  subordinate  to  the  mortgage 
Hen  of  the  Merchants'  Bank  of  El  Dorado. 
Immediately  afterwards,  and  on  September 
9,  1890,  the  plaintiff  in  error  filed  anothw 
motion  for  a  new  trial,  which  was  overruled, 
and  the  case  was  brought  into  this  court  for 
review  on  February  16,  1891.  It  is  now 
contended  ttiat  as  the  original  judgment 
was  rendered  on  January  15,  1890,  and  as 
the  record  was  not  filed  in  this  court  until 
Febi-uary  16,  1891,  more  than  a  year  had 
elapsed,  and  hence  the  plaintiff  in  error  was 
not  entitled  to  a  review.  We  cannot  con- 
sider or  review  the  ruling  of  the  court  made 
in  1800,  but  the  plaintiff  in  error  does  not 
ask  a  review  of  that  ruling.  The  decision 
which  was  then  made  was  in  fact  vacated 
upon  application  of  the  plaintiff  in  error, 
and,  the  ruling  being  in  its  favor,  no  review 
was  desired.  The  question  in  dispute  was 
the  precedence  of  the  several  Hens,  and,  as 
between  the  parties  to  this  proceeding,  the 
controversy  was  whether  the  mortgage  Hen 
was  paramount  to  the  mechanic's  Hen.  The 
court  first  decided  that  the  mortgage  Uen 
had  priority  over  the  mechanic's  Uen,  but, 
on  application  of  the  plaintiff  In  error,  that 
determination  was  vacated  and  set  aside, 
and  the  question  of  priority  was  retried. 
The  final  decision  was  made  on  Septemijer 
6,  1890,  and  at  that  time  it  was  h^d  "that 
the  findings  of  fact  and  conclusions  of  law 
by  the  court  reached  In  the  original  hearing 
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of  this  case  lost  January  were  correct  and 
should  stand."  It  ia  contended  that  the 
determination  by  the  court  that  the  finding 
"should  stand"  Indicates  that  the  first  order 
was  not  In  fact  set  aside,  but  was  only  held 
in  abeyance  until  the  question  was  retried, 
and  that  the  decision  in  September  simply 
removed  the  suspension,  and  left  the  find- 
ings and  judgment  In  force  as  of  the  date  of 
January  15,  1800.  The  record  does  not  fairly 
sustain  this  contention.  According  to  the 
language  employed  by  the  court  In  its  or- 
der, the  decision  on  the  priority  was  in  fact 
set  aside,  and  a  new  trial  of  the  issue  was 
had.  There  was  involred  in  that  issue  the 
precise  point  which  was  In  controversy  be- 
twelen  these  parties  in  the  original  trial,  and 
the  final  order  and  Judgment  were  not  made, 
from  which  proceedings  in  error  could  have 
l>een  taken,  until  the  case  was  finally  de- 
cided, In  September,  1880.  The  court  then 
reinstated  the  finding  and  judgment  origin- 
ally made,  and,  as  the  proceeding  In  error 
was  Instituted  within  a  year  from  that  time, 
the  case  is  properly  here  for  review. 

As  the  point  of  difference  concerning  the 
priority  of  liens  has  been  determined  in  the 
case  of  Flint  &  Walling  Manuf'g  Co.  v. 
Douglass  Sugar  Co.,  54  Kan.  — ,  38  Pac. 
566,  and  as  no  reason  Is  seen  for  disturbing 
the  rule  then  made,  it  follows  that  the  ruling 
of  the  district  court  cannot  be  sustained. 
The  Judgment  of  the  district  court  will  there- 
fore be  reversed,  so  far  as  it  affects  the 
priority  of  liens  between  the  Keystone  Iron- 
Works  Company  and  the  Merchants'  Bank, 
of  El  Dorado,  and  the  cause  will  be  remand- 
ed, with  instructions  to  enter  judgment 
awarding  the  plaintiff  in  error  precedence 
over  the  mortgage  lien  of  the  bank,  and  that 
the  claim  and  judgment  of  the  plaintlflT  in 
error  shall  be  paid  out  of  the  proceeds  of 
the  sale  of  the  property.  In  accordance  with 
that  determination.  All  the  justices  concur- 
ring. 


«>5  Kan.  206) 

MISSOUBI  PAC.  RY.  CO.  v.  KEYS. 

(Supreme  Court  of  Kansas.     April  80,  1895.) 

Watkh  Coubse — Diversion  bt  Riparian  Owsbr 

— SCRTACB  Waters. 

1.  An  owner  of  land  has  a  right  to  change 
the  channel,  and  divert  the  water  In  a  stream 
flowing  through  his  land,  providing  that  he  re- 
tnrns  the  water  to  the  onginnl  channel  before 
It  reaches  the  land  of  the  proprietor  below; 
and  when  an  owner,  for  the  piirposi<  of  straisht- 
cning  a  atrciim.  cuts  a  ditch  through  his  land. 
and  over  and  along  the  highway,  with  the  ac- 
quiescei^ce  and  cummou  consent  of  ail,  and 
tarns  the  water  of  the  stream  therein,  it  will 
1k»  povejrneil  by  the  siinie  rules,  in  the  matter  of 
int^frfereuce  and  obstruction,  as  a  natural  wa- 
ter course. 

2.  Waters  which  have  overflowed  the  banks 
of  »  stream  during  a  freshet,  in  couseiiueuce  of 
the  insufficiency  of  the  channel  to  hold  and  car- 
ry tbt-m  off,  are  snrface  waters,  to  be  treated 
as  a  common  enemy,  against  wliich  any  land- 
owner affe<*ted  may  protect  himself. 

3.  while  a  landowner  cannot  obstruct  a 
water  course,  or  divert  a  stream  of  water  so  aK 


to  cause  injury  to  another  without  t>eing  re- 
sponsible therefor,  he  has  the  right  to  obstruct 
and  hinder  the  flow  of  mere  surface  water  upon 
his  land  fium  the  laud  of  other  proprietors, — 
and  he  can  even  obstruct  and  turn  the  same 
back  upon  the  land  of  his  neighbor,  without 
incurring  liability  for  injuries  caused  by  such 
obstruction. 
(Syllabus  by  the  Conrt.) 

Error  from  district  court,  Wilson  county; 
L.  Stillwcll,  Judge. 

Action  by  John  B.  Keys  against  the  Mis- 
souri Pacific  Railway  Company.  Judgment 
for  plaintiff.  Defendant  brings  error.  Re- 
vei-sed. 

John  B.  Keys  brought  an  action  to  recover 
damages  resulting  from  the  alleged  obstruc- 
tloa  of  a  water  course  by  the  railway  com- 
pany. The  trial  was  had  by  the  court  with- 
out a  jury,  and  the  following  findings  of  fact 
and  conclusions  of  law  were  made: 
■  "(1)  The  plalnUlf,  John  B.  Keys,  is,  and  has 
been  for  more  than  five  years  last  past,  the 
owner  and  occupant  of  the  southeast  quarter 
and  the  south  half  of  the  northeast  quarter  of 
section  No.  31,  in  township  No.  30,  range  No. 
16,  in  Wilson  county,  Kansas;  said  premises 
being  excellent  farming  land. 

"(2)  In  the  year  1886  a  certain  railroad  cor- 
poration, luiown  as  the  Verdigris  Valley,  In- 
xlependence  &  Western  Railway  Company, 
constructed  a.  line  of  railroad  which  passes 
through  Wilson  county,  Kajiaas;  and  said 
railroad  was  constructed  along  the  west  of 
section  .32,  in  the  afmresald  township  and 
range,  and  close  to  the  east  line  of  aforesaid 
section  31,  but  no  part  of  the  roadbed  was  lo- 
cated upon  said  section  31.  Said  railroad 
passed  into  the  hands  of  the  defendant,  the 
Missouri  Pacific  Railway  Company,  some  time 
in  the  year  1886,  and  has  been  ever  since  con- 
trolled and  operated  by  said  defendant  com- 
pany. 

"(3)  The  said  railroad,  where  it  passed  the 
plaintiff's  premises,  runs  nearly  due  north 
and  south,  down  the  valley  of  Fall  and  Verdi- 
gris rivers.  There  is  a  public  highway,  also' 
running  north  and  south,  which  is  on  the 
west  side  of  said  line  of  railroad,  and  the  east 
side  of  the  plaintifC's  premises.  This  high- 
way existed  pilor  to  the  railroad.  About  two 
miles  west  of  said  railroad,  and  extending 
substantially  north  and  south,  ia  a  range  of 
high  hills,  which  form  a  continuous  and  ex- 
tended ridge.  The  slopes  and  summits  of 
tliese  hills  are  covered  with  grass,  but  desti- 
tute of  timber.  In  the  gorges,  however,  be- 
tween tlie  hills,  are  groves  and  clumps  of 
trees  of  native  timber.  There  are  three  small 
branches  or  streams  which  have  tlieir  sources 
in  tlirce  different  gorges  among  these  hills, 
and  fiow  northeast  and  east,  and  unite  In  onu 
stream  a  little  east  of  the  house  of  a  man 
named  Squires,  fonning  a  stream  known  as 
'Crow  Creek.'  This  stream,  from  the  point 
of  confluence,  as  ^bove  stated,  fiowa  substan- 
tially in  an  eastern  direction  until  it  reaches 
plaintiff's  premises.  It  strikes  the  southesi^t 
quartei'  of  section  31,  on  the  western  side. 
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about  the  center;  and  from  there  It  originally 
flowed  slightly  northeast,  then  turned  to  the 
Boutheast,  and  flowed  Into  Verdlgria  river. 

"(4)  Some  time  before  the  construction  of 
the  defendant  railroad,  the  plaintiff,  Keys, 
dug  a  large  ditch  for  the  purpose  of  straight- 
ening the  course  of  the  stream  where  it  cross- 
-ed  his  premises.  He  commenced  this  ditch  on 
the  west  side  of  th"e  southeast  quarter  afore- 
said, where  the  stream  strucli:  it,  and  dug  it 
due  east,  about  twelve  feet  wide  and  three 
feet  deep,  down  the  center  of  the  quarter  sec- 
tion, to  the  eastern  line,  until  it  again  con- 
nected with  the  original  channel  of  Crovr 
creek.  The  original  channel  of  Crow  creek, 
where  it  first  struck  plaintiff's  premises  on 
the  west,  and  from  thence  flowed  northeasT. 
.and  thence  southeast,  in  a  circuitous  course, 
Is  completely  fllled  up;  and  water  no  longer 
-flows  there,  unless  it  is  water  backed  up  from 
the  railroad,  as  hereafter  stated.  The  rail- 
road grade  of  defendant's  railroad,  along  tne 
east  side  of  plaintiff's  premises,  is  about  three 
-or  four  feet  high,  and  In  times  of  heavy  rains 
It  dama  up  the  mouth  of  plaintifTs  ditch 
where  it  emerges  from  his  premises,  fllls  it 
with  mud  and  sediment,  and  the  accumulated 
water  backs  up  from  the  railroad  grade,  and 
.overflows  nearly  all  of  plaintiff's  said  prem- 
ises, and  destroys  his  growing  crops. 

"(5)  Before  the  construction  of  the  defena- 
:ant'8  railroad.  In  time  of  high  water,  and 
when  Crow  creek  overflowed  the  ditch  plain- 
tiff had  constructed,  It  flowed  over  the  public 
highway,  east  of  plaintiff's  premises  (the  same 
being  lower  than  the  land  on  the  west),  and 
through  openings  under  said  hl^^iway,  and 
made  Its  escape  into  the  original  channel  of 
said  creek,  and  from  thence  on  Into  Verdigris 
river.  There  are  four  openings  under  the 
track  of  the  defendant  railroad,  located  as 
hereafter  stated,  to  admit  the  passage  of  wa- 
ter flowing  from  the  west.  The  first  opening 
Is  about  thiity  rods  north  of  the  south  line 
;Of  plaintiff's  premises,  and  Is  six  feet  wide 
and  a  foot  and  a  half  deep.  The  second  open- 
ing is  (^posite  the  south  line  of  plaintilTs 
premises,  is  ten  feet  wide,  and  two  feet  deep. 
'The  third  opening  Is  a  few  rods  south  of  the 
second  opening,  is  six  feet  wide,  and  one  foot 
and  four  inches  deep.  The  fourth  opening  is 
three  hundred  and  six  feet  south  of  the  third 
opening,  and  is  forty  feet  wide  and  four  deep. 
The  size  and  location  of  these  openings  are 
such,  taking  Into  consideration  the  height, 
length,  and  general  conformation  of  the  rail- 
road grade,  that  said  openings  are  inadequate 
to  carry  off  the  water  fiowing  down  Crow 
creek  in  times  of  heavy  rains,  and  therefore 
it  backs  up  on  plaintiff's  premises,  as  before 
stated. 

"(6)  The  slope  of  the  land  that  Is  drained 
by  Crow  creek  la  to  the  northeast  and  south- 
.east  Said  creek  affords  the  natural  outlet 
for  the  water  which  falls  on  at  least  a  section 
of  land.  It  Is  fed  by  springs  at  different 
places  before  reaching  the  railroad.  In  the 
.dry  season  of  the  year,  It  goes  dry  In  some 


places;  In  others,  the  water  runs  the  entire 
year.  The  water  has  always  been  accustom- 
ed to  rtm  In  the  creels,  so  far  as  the  recollec- 
ti<m  and  observation  of  the  witnesses  extend 
(which,  so  far  as  the  facts  in  this  case  are 
concerned,  reach  back  to  ISCS,  when  the  coun- 
ty was  flrst  settled).  The  stream  has  natural 
banks,  It  has  cut  a  way  through  the  tnrf,  and 
has  a  well-defined  channel.  From  the  point 
of  confluence  of  the  three  small  streams  on 
the  Squires  farm,  and  down  the  course  of  the 
stream,  in  numerous  places,  native  forest 
trees  grow  along  its  banks,  such  as  cotton- 
wood,  elm,  and  sycamore,  etc.  At  one  point, 
about  midway  between  Squires'  farm  and 
plaintlfiTs  premises,  there  is  an  extensive  belt 
of  young  willow  along  the  banks;  the  belt 
being  two  or  three  hundred  yards  long,  about 
three  or  four  rods  wide,  and  the  trees  b^ng 
between  fifteen  and  thirty  feet  high.  At  va- 
rious places  along  the  stream  can  be  seen 
bvmches  of  drift,  lodged  high  up  on  the  banks 
and  the  adjoining  undergrowth,  Indicating 
that  in  times  of  heavy  rains  the  creek  is  the 
natural  outlet  for  a  large  volume  of  water. 
The  said  stream  of  Crow  creek  Is  a  natural 
water  course. 

"(7)  It  was  agreed  upon  the  trial  of  this  ac- 
tion that  the  court  might  take  a  personal  view 
of  plaintiff's  premises,  the  railroad  of  defend- 
ant at  and  near  said  premises,  the  aforesaid 
stream  of  water,  and  all  other  matters  and 
things  relating  to  the  foregoing  which  could 
be  seen,  and  might  aid  the  court  in  deciding 
the  cause.  Thereupon,  on  the  afternoon  of 
the  22d  day  of  May,  1890,  and  during  the 
May  term  of  the  Wilson  county  district  court, 
the  court  went  to  the  place  where  the  fore- 
going objects  could  be  seen,  and  the  same 
were  pointed  out  and  identified  by  the  counsel 
of  the  respective  parties.  That  being  done, 
the  court  personally,  and  on  foot.  Investigated 
the  sources  of  Crow  creek,  and  followed  said 
stream  from  Squires'  farm  to  and  across 
plaintiff's  premises,  down  the  railroad,  and 
over  and  across  the  railroad,  for  ^me  dis- 
tance in  a  southeasterly  direction.  The 
length  of  the  stream  from  the  point  of  conflu- 
ence, on  Squires'  farm,  to  where  it  reaches 
the  railroad,  taking  into  consideration  ita 
windings  and  sinuosities,  Is  about  two  or  two 
and  (Mie-half  miles. 

"(8)  During  the  year  1888,  In  consequence 
of  the  failure  of  the  defendant  company  to 
provide  sufllcient  passageways  for  the  wa- 
ters of  Crow  creek,  as  hereinbefore  stated, 
the  waters  of  said  creek  overflowed  plain- 
tiff's premises,  and  he  thereby  sustained  in- 
Jury  to  his  crops  of  wheat  and  corn  as  fol- 
lows: 

To  hie  wheat $6000 

To  his  com 68  00 

Total  for  1888 $129  00 

"(0)  During  the  year  188U  the  plaintiff  bub- 
tained  Injtirles  to  his  wheat  and  com,  in  the 
manner  and  by  reason  of  the  facts  above 
stated,  as  follows: 
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To  his  wheat $160  00 

!to  his  com 75  00 

Total  for  1S89 $225  00 

Total  loss  and  damage  for  said 
two  years $354  00 

"(10)  Some  time  during  the  year  1887  the 
defendant  company,  through  Its  proper  of- 
ficers, had  notice  and  knowledge  that  the 
openings  under  its  roadbed  were  insufilcient 
And  inadequate  to  afford  a  suthcient  out- 
let for  the  waters  of  said  Crow  creek. 

"(11)  This  action  was  commenced  on  the 
28th  day  of  December,  1889,  and  no.dam- 
.ages  have  been  allowed  the  plalntitF  for  any 
injury  to  his  crops  that  occurred  more  than 
two  years  prior  to  the  commencement  of  this 
action. 

"(12)  There  Js  no  proof  that  the  defendant 
company  entered  into  a  contract  with  the 
Verdigris  Valley,  Independence  &  Western 
Railway  Company  to  construct  the  line  of 
railroad  uow  controlled  and  operated  by  the 
defendant  company,  and  which  runs  by 
plaintiff's  premises. 

"(13)  Prior  to  the  construction  of  said  rail- 
road, said  Verdigris  Valley,  Independence  & 
"Western  Railway  Company  duly  obtained  the 
right  of  way  for  said  road  through  Wilson 
-county,  Kansas,  by  virtue  of  condemnation 
proceedings  duly  and  regularly  had,  and  in 
accordance  with  law.  A  very  small  tract 
-of  plaintiff's  land,  in  the  extreme  southeast 
comer  of  his  premises,  was  appropriated  by 
these  proceedings,  and  he  was  allowed  $6 
as  the  value  of  the  land  so  taken,  and  5 
<;ent8  as  damages  to  land  not  taken. 

"And  from  the  foregoing  findings  of  fact 
the  court  deduces  the  following  conclusions 
-of  law:  The  plaintiff  Is  entitled  to  recover 
of  the  defendant  the  sum  of  $354,  his  dam- 
ages as  aforesaid  sustained,  and  the  costs 
of  the  action,  for  which  Judgment  will  be 
rendered." 

A  motion  for  a  new  trial  was  made  and 
overruled,  and  Judgment  was  awarded  in 
favor  of  Keys  for  the  sum  of  $354.  The  rail- 
way company  alleges  error. 

J.  H.  Richards,  C.  E.  Benton,  and  S.  8. 
Klrkpatrick,  for  plaintiff  in  error.  Suther- 
land &  Young,  for  defendant  in  error. 

JOHNSTON,  J.  (after  staOng  the  facts). 
In  his  petition,  Keys  averred  that,  ever  since 
the  settlement  of  the  section  of  the  country 
In  which  his  farm  is  situate,  there  has  been 
a.  distinct  natural  water  course  running  In. 
an  easterly  and  northeasterly  direction 
through  his  land,  which  conducted  large 
qoantitles  of  water  from  the  hills  lying  west 
and  northwest  of  his  land,  and  that  prior  to 
the  building  of  the  railroad  the  water  passed 
freely  and  nnobstructedly  eastwardly  from 
plaintiff's  land  along  the  water  course,  but 

-since  the  building  of  the  railroad,  and  owing 
to  the  incomplete,  inadequate,  and  improp- 
erly located  openings  for  the  passage  of  wa- 

•ter  coming  down  the  natural  water  course 


across  the  right  of  way  of  the  railway  com- 
I>any,  and  beneath  its  tracks,  the  water  had 
accumulated  and  remained  in  great  quanti- 
ties over  the  plaintiff's  land,  damaging  and 
destroying  his  crops,  for  which  he  asked 
Judgment  in  the  sum  of  91,)i99.  It  appears 
that  the  plaintiff's  land  Is  situate  in  section 
31,  while  the  railroad  is  constructed  on  sec- 
tion 32.  Between  sections  81  and  32  there  is 
a  highway;  and  immediately  east,  and  run- 
ning parallel  with  the  highway,  the  rail- 
road was  constructed.  The  water  course 
which  came  from  the  hills  on  the  west  was 
known  as  "Crow  Creek";  and,  while  there 
was  some  controversy  as  to  the  character 
of  the  stream,  the  testimony  is  sufficient  to 
show  that  it  should  be  treated  and  regarded 
as  a  natural  water  course.  The  creek  for- 
merly meandered  through  Keys'  farm  in  an 
easterly  and  northeasterly  direction,  being 
somewhat  crooked,  and  flowed  out  across  the 
section  line  into  section  32,  until  it  found  its 
outlet  In  the  Verdigris  river.  For  the  pni-pose 
of  straightening  the  course  of  the  creek 
through  his  premises.  Keys  dug  a  large  ditch 
directly  east  through  the  center  of  his  land, 
which  carried  the  water  into  the  highway; 
and  from  that  point  he  dng  two  ditches  in  a 
southerly  direction  along  the  highway,  until 
they  reached  the  original  channel  of  the 
creek.  After  this  new  channel  was  made, 
the  original  channel  of  the  creek  through 
plaintiff's  premises,  and  which  passed  across 
the  highway,  and  under  the  point  where  the 
railroad  was  built,  was  completely  filled  up, 
and  water  no  longer  flowed  there.  This  was 
the  sitoatton  when  the  railroad  was  built. 
It  was  constructed  parallel  with  the  ditches 
that  were  dug  in  the  highway,  and  not 
across  the  artificial  channel  which  was  dug 
through  Keys'  premises.  Some  claim  is 
made  by  the  railway  company  that  the  arti- 
ficial channel  through  Keys'  land  is  not  to 
be  treated  as  a  water  course,  and  that  the 
obstruction  of-  the  same  would  give  no  right 
of  action  for  the  resulting  injury.  It  ap- 
pears that  the  ditch  was  dug,  not  merely  for 
the  drainage  of  the  land,  but  as  a  channel 
for  the  flow  of  the  water  of  a  natural  water 
course.  It  had  remained  open,  and  bad  been 
treated  as  a  water  course,  for  a  number  of 
years  before  the  construction  of  the  railroad, 
and  therefore  is  to  be  governed  by  the  same 
rules  as  other  water  courses.  Keys,  as  the 
owner  of  the  land,  had  a  right  to  change  the 
channel,  and  divert  the  water  of  Crow 
creek,  provided  he  returned  the  water  to  the 
same  channel  before  it  reached  the  land  of 
the  proprietor  below.  It  appears,  however, 
that  Keys  did  not  return  the  water  to  the 
channel  of  Crow  creek  upon  his  own  land, 
but  carried  it  out  into  the  highway,  and  con- 
ducted it  down  the  highway,  in  ditches,  to 
the  original  channel.  It  is  true,  as  contend- 
ed, that  he  has  no  right  to  divert  the  wa- 
ter of  the  stream  from  its  channel,  and  pre- 
cipitate It,  in  a  body,  upon  the  adjoining 
land,  to  the  injury  of  the  owner.    The  pro- 
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prietor  of  the  adjoining  land  would  have  the 
right  to  erect  an  embankment  across  the 
course  of  the  water,  and  thus  keep  it  off 
his  land;  and  the  party  who  had  wrongful- 
ly diverted  the  water  of  the  stream  could  not 
complain  if  the  embankment  thus  made 
would  have  the  effect  of  turning  the  water 
back  upon  his  own  land.  No  complaint, 
liowever,  is  made  by  the  public  authorities 
in  charge  of  the  highway  by  reason  of  the 
diversion  of  the  stream,  and  the  discharge 
of  the  water  into  the  highway;  and  if  tbe 
ditches  dug  were  reasonably  sufllcient  for 
the  purpose,  and  there  has  been  acquies- 
cence and  consent  to  such  diversion  by  the 
public  authorities,  the  railway  company  can- 
not complain  for  them,  or  derive  any  ad- 
vantage from  the  change  of  tbe  channel  In 
the  lands  above  its  right  of  way.  The  turn- 
ing of  tbe  stream  from  its  original  channel 
gave  the  railroad  company  no  right  to  inter- 
rupt or  obstruct  the  new  channel,  and  if  it 
was  interrupted  or  obstructed,  to  the  injury 
of  an  upper  landowner,  he  is  entitled  to 
recover  for  any  damages  he  may  suCter  In 
consequence  of  such  obstruction.  The  rail- 
road, however,  was  not  built  across  the 
ditch  upon  Keys'  land,  nor  does  it  appear 
from  the  findings  of  the  court  that  it  was 
built  across  the  ditches  constructed  by  him 
In  the  public  highway.  As  we  have  seen, 
the  highway  lay  between  Keys'  land  and  the 
right  of  way  of  the  railroad  company;  and 
we  do  not  understand  that  the  ditches  or 
water  course  were  crossed  or  changed  by  the 
company,  in  the  building  of  its  road.  The 
case  appears  to  have  been  decided  upon  the 
theory  that  It  was  the  duty  of  the  railroad 
company  to  make  an  opening  through  its 
embankment  to  carry  off  tbe  water  which 
might  overflow  tbe  ditches  which  Keys  had 
constructed,  and,  because  it  failed  to  make 
an  opening  which  would  discbarge  the  over- 
flow in  a  body  upon  the  land  below,  tbe 
company  was  held  liable.  The  court  found 
that  in  time  of  high  water,  before  tbe  con- 
struction of  the  railroad,  when  there  was  an 
overflow  of  the  stream.  It  flowed  over  the 
public  highway,  through  openings  under  the 
highway,  and  made  its  escape  into  the  orig- 
inal channel,  and  thence  into  the  Verdigris 
river.  The  court  finds,  as  the  cause  for  the 
injury,  and  as  a  tmsls  for  the  recovery 
which  was  allowed,  that  "tbe  railroad  grade 
of  defendant's  railroad  along  tbe  east  side 
of  plaintiff's  premises  is  about  three  or  four 
feet  high,  and  in  times  of  heavy  rains  It 
dams  up  the  mouth  of  plaintiff's  ditch  where 
it  emerges  from  his  premises,  fills  it  with 
mud  and  sediment,  and  the  accumulated 
water  backs  up  from  the  railroad  grade,  and 
overflows  nearly  all  of  plaintiff's  premises, 
and  destroys  his  growing  crops."  As  we 
have  seen,  the  railroad  was  not  constructed 
over  the  ditch  which  emerges  from  plain- 
tiff's premises,  nor  did  that  ditch  reach  the 
right  of  way  of  the  railroad,  upon  which  Its 
grade  was  constructed.    There  was  no  duty 


resting  on  the  railroad  comjMiny,  or  any  pro- 
prietor of  the  lower  land,  to  provide  an  out- 
let for  the  overflow  of  Crow  creek,  or  of 
the  ditches  into  which  it  was  turned,  in 
changing  the  channel  of  the  creek,  it  wap 
the  duty  of  Keys  to  make  tbe  new  channel 
sufficient,  not  only  for  the  ordinary  flow  of 
water  In  the  stream,  but  also  for  such  as 
might  be  reasonably  expected  to  occur.  The 
overflow  of  the  stream  where  it  emerged 
from  Keys'  land,  and  which  spread  out  over 
the  highway,  and  crossed  the  land  upon 
which  the  railroad  was  built,  was  not  con- 
fined to  any  channel,  and  had  none  of  th(> 
characteristics  of  a  water  course.  It  was 
pxuctlcally  surface  water,  which  Is  regarded 
as  an  outlaw,  against  which  any  landowner 
affected  may  fight  "The  simple  fact  that 
the  owner  of  one  tract  of  land  raises  an 
embankment  upon  it  which  prevents  the 
surface  water  falling  and  running  upon  the 
land  of  an  adjoining  owner  from  running 
off  said  land,  and  causes  It  to  accumulate 
thereon,  to  its  damage,  gives  to  the  latter  no 
cause  of  action  against  the  former.  Nor  is 
the  rule  changed  by  the  fact  that  the  former 
Is  a  railroad  corporation,  and  its  embank- 
ment is  raised  for  the  purpose  of  a  railroad 
track,  nor  by  the  fact  that  a  culvert  could 
have  been  made  under  said  embanlunent 
sufficient  to  have  afforded  an  outlet  for  all 
such  water."  Railroad  Co.  v.  Hammer,  '£1 
Kan.  763.  See,  also.  Railroad  Co.  v.  Bteck. 
51  Kan.  737,  33  Pac.  601;  Railroad  Co.  v. 
Renfro,  52  Kan.  237,  34  Pac.  802.  While  a 
landowner  cannot  obstruct  a  water  course, 
or  divert  a  stream  of  water,  so  as  to  cause 
injury  to  another,  without  being  responsible 
therefor,  it  Is  well  settled,  under  the  com- 
mon law,  which  prevails  in  this  state,  that 
an  owner  has  the  right  to  obstruct  and  hin- 
der the  flow  of  mere  surface  water  upon  his 
land  from  the  land  of  other  proprietors,  and 
he  can  even  turn  tbe  same  back  upon  the 
land  of  bis  neighbor,  without  Incurring  lia- 
bility for  injuries  caused  by  such  obstruc- 
tion. Under  this  rule,  Keys  had  no  right  to 
have  the  surface  water  flow  cross  the  right: 
of  way  of  the  railroad  company;  but,  on  tbe 
contrary,  it  had  a  right  to  protect  Itself  by 
building  an  embankment  without  openings 
or  water  ways,  in  order  to  prevent  the  wa- 
ter crossing  its  right  of  way.  and  any  in- 
jury caused  thereby  Is  damnum  absque  in- 
juria. Pettigrew  v.  Village  of  Evansville,  2r> 
Wis.  236:  Hoyt  v.  City  of  Hudson.  27  Wis. 
.650;  O'Connor  v.  Railway  Co.,  52  Wis.  62ti. 
9  N.  W.  287;  Turner  v.  Inhabitants  of  Dan 
mouth,  13  Allen,  291;  Bowlsby  v.  Speer,  81 
N.  J.  r^aw,  351;  Swett  v.  Cutts,  50  N.  H.  4;«t: 
Preston  v.  Hull  (Iowa)  42  N.  W.  »»;  Morris 
v.  Council  Bluffs.  67  Iowa,  343,  25  N.  W.  274; 
McCorroIck  v.  Railroad  Co.,  67  Mo.  433;  Ab- 
bott v.  Railway  Co.,  83  Mo.  271;  Jones  v. 
Railroad  Co.,  84  Mo.  151;  Schneider  v.  Rail- 
way Ck>.,  29  Mo.  App.  68;  24  Am.  &  Eng. 
Enc.  Law.  903. 
As  the  recovery  of  the  plaintiff  below  wa»' 
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largely  based  upon  the  failure  of  the  railway- 
company  to  provide  openings  for  the  flow 
of  surplus  water,  It  cannot  be  sustained.  The 
judgment  of  the  district  court  will  be  re- 
versed, and  the  cause  remanded  for  another 
triaL 


HORTON,  a  J., 


ALLEN,  J.,  concurring, 
not  Bitting. 

•So  K&n.  2») 

NUTB  et  al.  t.  AMERICAN  GLUCOSE  CO. 

(Supreme  Court  of  Kansas.     April  SO,  1895.) 

Appsai<— Rbcord— Bill  op  Bxceptions — Actios 

ON  Contract. 

1.  The  mling  of  the  court  on  an  objection 
to  the  introduction  of  any  testimony  on  the 
ground  that  the  petition  does  not  state  facts 
MiifGcient  to  coostitute  a  cause  of  action  is  a 
proceeding  which  it  is  the  duty  of  the  clerk  to 
enter  on  the  journal.  The  action  of  the  court 
is  therebj;  made  a  part  of  the  record,  and,  if 
exception  is  noted  on  the  journal,  may  be  re- 
viewed in  this  court  without  the  allowance  of 
a  bill  of  exceptions,  or  making  a  case  for  this 
<x>urt. 

2.  The  petition  and  copy  of  contract  there- 
to attached  are  too  long  to  incorporate  in  the 
syllabus,  and  it  is  impracticable  to  summarize 
them.  On  consideration,  this  court  finds  that 
the  petition  states  a  cause  of  action  under  the 
contract,  and  that  the  trial  court  erred  in  sus- 
taining an  objection  to  the  introduction  of  any 
testimony  thereunder. 

(Syllabus  by  the  Court) 

Error  from  district  court,  Leavenworth 
<»unty;  Robert  Crozler,  Judge. 

Action  by  John  W.  Nnte  and  others  against 
the  American  Glucose  Company.  Jndgment 
for  defendant,  and  plaintiffs  bring  error. 
Reversed. 

The  plaintiffs  in  error  brought  snit  to  re- 
cover damages  ander  a  contract  for  the  sale 
of  what  is  termed  "sugar-meal  feed,"  to  be 
produced  at  the  defendant's  factory  In  Leav- 
enworth. When  the  case  was  called,  after 
impaneling  a  jury,  an  objection  was  made 
to  the  introduction  of  any  testimony,  on  the 
ground  that  the  petition  does  not  state  a 
cause  of  action.  This  objection  was  sustain- 
ed by  the  court,  the  Jury  discharged,  and  a 
judgment  rendered  in  favor  of  the  defendant 
for  costs.  Attached  to  the  plaintiff's  peti- 
tion is  a  copy  of  the  contract  sued  on,  which 
reads  as  follows:  "This  agreement,  made 
this  9th  day  of  October,  A.  D.  1889,  by  and 
between  the  American  Glucose  Company,  a 
corporation  existing  under  and  by  virtue  of 
the  laws  of  the  state  of  New  Jersey,  and 
having  its  principal  office  at  Buffalo,  N.  Y., 
party  of  the  first  part,  and  the  Sugar-Meal 
Company,  a  partnership  consisting  of  John 
W.  Nnte,  L.  B.  Wicks,  and  P.  Thompson, 
partners  doing  business  under  the  firm  name 

•  of  the  Sugar-lieal  Company,  at  Kansas  City, 
Mo.,  party  of  the  second  part,  wltnesseth: 
That  the  party  of  the  first  part  agrees  to 
furnish  to  the  party  of  the  second  part  the 

•  entire  quantity  of  sugar-meal  feed  produced 
by  its  factory  at  liCavenworth,  Kansas,  from 
the  morning  of  October  10th,  A.  D.  1888,  to 


the  morning  of  April  Ist,  A.  D.  18D0,  the  said 
siigar-meal  feed  to  be  of  the  same  character 
as  that  usually  produced  at  the  said  factory, 
and  to  receive  therefor  from  the  party  of  the 
second  part  seventeen  and  one-half  (17^> 
cents  per  barrel  of  two  hundred  (200)  pounds 
in  full  payment  for  same.  The  part?  of  the 
first  part  agrees  to  dispose  of  any  part  of  the 
said  feed  which  the  party  of  the  second  part 
Is  obligated  to  take  or  pay  for  hereunder, 
but  which  it  may  be  unable  to  dispose  of, 
without  cost  to  the  said  party  of  the  second 
part;  such  feed  to  be  run  into  the  sewer, 
or  otherwise  destroyed,  by  the  party  of  the 
first  part  But  any  feed  in  excess  of  the 
quantity  which  the  party  of  the  second  part 
is  obligated  to  take  or  pay  for  hereunder, 
and  which  it  shall  not  take  or  pay  for,  may 
be  disposed  of  by  the  party  of  the  first  part, 
for  Its  own  use  and  account.  In  any  market 
not  covered  by,  or  not  In  any  way  Interfer- 
ing with  the  arrangements  of  the  party  of 
the  second  part  for  the  sale  of  such  feed. 
The  party  of  the  first  part  agrees  to  load  all 
cars  for  the  party  of  the  second  part,  and 
to  deliver  the  same  at  any  railroad  in  the 
city  of  Leavenworth,  Kansas,  as  has  been 
customary  heretofore;  to  ship  the  feed,  and 
make  out  bills  of  lading,  as  it  may  be  di- 
rected by  the  party  of  the  second  part;  mall 
duplicate  bills  of  lading  to  any  address  given 
by  the  party  of  the  second  part;  and  to  at- 
tach original  bills  of  lading  to  its  drafts  np- 
on  the  party  of  the  secMid  part  for  the  value 
of  the  feed  contained  in  the  cars  for  which 
such  drafts  are  made.  The  party  of  the 
first  part  agrees  to  furnish  a  man  to  sell 
and  deliver  feed  at  Its  said  factory  to  the 
retail  trade  in  Leavenworth  during  the  life 
of  this  contract  The  party  of  the  first  part 
agrees  to  give  the  party  of  the  second  part 
the  preference  over  all  other  competitors  for 
Its  entire  production  of  sugar-meal  for  the 
year  from  April  1st,  1890,  at  equal  prices  and 
terms.  The  party  of  the  second  part  agrees 
to  take  the  entire  production  of  sugar-meal 
feed  of  the  said  factory  of  the  party  of  the 
first  part  from  October  lOth,  A.  D.  1889,  to 
April  1st,  1890,  but  not  exceeding  three 
thousand  barrels,  of  two  hundred  pounds 
each;  that  Is  to  say,  all  the  feed  produced 
from  twenty-two  thousand  five  hundred 
btishels  Of  corn.  In  any  one  week,  and  to 
pa.v  for  the  same  seventeen  and  one-halt 
(17%)  cents  per  barrel  of  two  hundred 
pounds,  delivered  on  cars  at  Leavenworth, 
Kansas,  and  to  furnish  the  party  of  the  first 
part  with  all  requisite  shipping  directions 
for  same.  The  party  of  the  second  part 
agrees  to  honor  all  drafts  made  upon  It  by 
the  party  of  the  first  part  for  feed  shipped 
for  account,  and  by  the  direction  of  the 
party  of  the  second  pan,  when  presented  at 
its  office  in  Kansas  City,  Mo.,  with  original 
bills  of  lading  for  the  feed  covered  by  such 
drafts,  and  also  for  any  part  of  the  feed 
which  It  is  obligated  to  take  weekly  under 
this  contract,  but  which  it  stiall  not  have 
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Instructed  the  party  of  the  flrst  part  to  ehlp, 
and  -which  shall  not  have  been  furnished  it 
for  its  retail  trade  by  said  party  of  the  flrst 
part  The  party  of  the  second  part  agrees 
that  In  the  event  of  the  party  of  the  first 
part  making  drafts  upon  other  parties  by 
direction  of  the  party  of  the  second  part, 
then  the  party  of  the  second  part  will  bear 
all  expenses  of  collecting  the  same,  and 
that  It  will  pay  the  drafts  of  the  party  of  the 
first  part  for  the  amount  of  any  such  drafts 
dishonored,'  upon  presentation  with  such  dis- 
honored drafts  attached,  and  that  the  party 
of  the  firat  part  shall  not  be  in  any  way 
responsible  to  It  for  the  failure  of  other  par- 
ties to  honor  such  drafts,  nor  for  the  failure 
of  banks  or  other  parties  to  whom  drafts 
may  be  sent  for  collection  to  coUect  and 
turn  over  to  the  party  of  the  first  part  the 
proceeds  of  such  drafts.  The  party  of  the 
second  part  agrees  to  pay  the  party  of  the 
first  part  the  sum  of  thirty  (30)  dollars  per 
month  for  the  services  of  the  man  furnished 
by  the  party  of  the  first  part  to  sell  and  de- 
liver feed  to  the  retail  trade  in  Leavenworth, 
the  same  to  be  paid  at  the  end  of  each 
month.  The  party  of  the  second  part  agrees 
to  aasume  all  the  outstanding  retail  tickets 
for  feed  sold  by  the  party  of  the  first  part 
prior  to  the  taking  effect  of  this  agreement, 
but  not  exceeding  twelve  hundred  (1,200) 
barrels  in  quantity,  for  the  sum  of  twenty 
(20)  cents  per  barrel  of  two  hundred  pounds. 
The  party  of  the  second  part  further  agrees 
to  famish  the  party  of  the  first  part  a  good 
and  sufficient  bond.  In  the  snm  of  two  thou- 
sand (2,000)  dollars,  for  the  full  and  faithful 
performance  of  its  obligation  under  this  con- 
tract; such  bond  to  be  approved  by,  and  ac- 
ceptable to,  the  party  of  the  first  part  It 
is  mutually  understood  by  and  between  the 
parties  hereto  that  a  barrel  of  feed  is  In- 
tended to  represent  and  contain  such  portion 
of  the  residuum  from  seven  and  one-half 
(7V^  bushels  of  com  ground  in  the  said  fac- 
tory of  the  party  of  the  first  part  as  it  has 
been  customary  for  the  party  of  the  first 
part  to  sell  to  its  retail  trade  and  out  of 
town  customers  as  its  sugar-meal  feed,  and 
that  the  party  of  the  flrst  part  shall  receive, 
and  the  party  of  the  second  part  shall  pay, 
seventeen  and  one-half  cents  for  such  por- 
tion of  the  residuum  from  each  seven  and 
one-half  bushels  of  corn  ground  by  the  said 
factory  of  the  party  of  the  first  part,  but  not 
exceeding  twenty-two  thousand  five  hundred 
bushels  of  com  in  any  one  week,  unless  the 
party  of  the  second  part  shall  receive  in  such 
week  the  feed  product  of  more  than  twenty- 
two  thousand  five  hundred  bushels  of  corn, 
which,  until  the  exact  rate  of  prod\iction 
shall  be  established  as  hereinafter  provided, 
shall  be  deemed  to  be  one  barrel  of  feed  for 
each  seven  and  one-half  bushels  of  com 
ground.  Settlement  shall  be  made  as  fol- 
lows: The  party  of  the  first  part  shall  draw 
sight  drafts,  with  bills  of  lading  attached, 
upon  the  party  of  the  second  part,  or  parties 


designated  by  It,  for  each  day's  shipments 
of  feed  by  the  party  of  the  flrst  part  for  ac- 
count of  the  party  of  the  second  part  These 
drafts  sbaU  be  credited  to  the  account  of  the 
parties  of  the  second  part  upon  the  books  of 
the  party  of  the  first  part  All  moneys  re- 
ceived from  retail  sales  of  the  party  of  the 
second  part  at  Leavenworth  shall  be  turn- 
ed over  to  the  party  of  the  flrst  part  by  the 
agent  or  employe  of  the  party  of  the  second 
part  and  shall  also  be  credited  to  the  party 
of  the  second  part  together  with  all  other 
moneys  received  by  the  party  of  the  flrst 
part  for  account  of  the  party  of  the  second 
part  from  all  other  sources  whatsoever. 
There  shall  also  be  credited  to  the  party  of 
the  second  part  twenty  cents  for  each  bar-, 
rel  of  feed  delivered  by  it  on  tickets  previ- 
ously sold  by  the  party  of  the  flrst  part,  and 
assumed  by  the  party  of  the  second  part  as 
hereinbefore  provided.  There  shall  also  be 
charged  to  the  account  of  the  party  of  the 
second  part  all  expenses  incurred  in  the  col- 
lection of  drafts,  and  also  any  draft  return- 
ed dishonored.  There  shall  be  charged  to 
the  account  of  the  party  of  the  second  part 
as  it  is  shipped,  and  at  seventeen  and  a  half 
cents  per  barrel  of  two  hundred  pounds,  the 
number  of  barrels  of  teed  shipped  for  the 
account  of  the  party  of  the  second  part 
There  shall  also  be  charged,  at  seventeen 
and  a  half  cents  per  barrel  of  two  hundred 
XMunds,  all  feed  delivered  on  retail  sales  at 
Leavenworth  of  the  parties  of  the  second 
part,  and  all  feed  delivered  on  tickets  of  the 
party  of  the  flrst  part  assumed  by  the'  party 
of  the  second  part  as  hereinbefore  provided. 
There  shall  also  be  charged  to  the  party  of 
the  second  part  at  the  end  of  each  week, 
at  seventeen  and  a  half  cents  each,  a  suffi- 
cient number  of  barrels  of  feed  to  bring  the 
total  quantity  charged  for  such  week  up  to 
three  thousand  barrels:  provided,  however, 
that  the  total  quantity  so  charged  shall  in 
no  week  exceed  one  barrel  for  each  seven 
and  a  half  bushels  of  com  ground  In  the  said 
factory  of  the  party  of  the  first  part  during 
such  week.  Statements  of  each  week's 
transactions,  showing  the  balance  due  to  the 
other  party,  shall  be  rendered  to  the  pai-ty 
of  the  second  part  by  the  party  of  the  first 
part  as  soon  after  the  end  of  such  week  as 
practicable;  and  the  balance,  if  any,  due  to 
the  party  of  the  flrst  part  shall  be  paid  with- 
in three  days  after  rendering  of  such  state- 
ment by  check  of  the  party  of  the  second 
part  and,  if  not  so  paid,  the  party  of  the 
first  part  shall  have  the  right  to  make  drafts 
for  the  amount  upon  the  party  of  the  sec- 
ond part.  If  the  balance  shall  be  shown  to 
be  due  the  party  of  the  second  part  it  shall 
be  deducted  from  the  flrst  draft  thereafter 
made  by  the  party  of  the  first  part  upon  the 
party  of  the  second  part  At  the  end  of 
each  month  in  which  the  party  of  the  second 
part  shall  take  all  the  feed  produced  at 
Leavenworth  by  the  party  of  the  first  part 
it  ahall  b«  ascertained  what  number  of  bush- 
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ete  of  com  produced  each  barrel  of  two 
hundred  pounds  of  feed  produced  in  such 
month  by  the  party  of  the  first  part.  If 
i^  shall  be  ascertained  that  less  than  seven 
and  a  half  bushels  of  com  produced  such 
barrel  of  feed,  the  difference  shall  be  made 
good  by  the  party  of  the  first  part  to  the 
party  of  the  second  part  on  all  feed  char- 
ged the  party  of  the  second  part  since  the 
previous  test  was  made.  If  all  the  feed 
charged  the  party  of  the  second  part  has 
been  paid  for  according  to  the  terms  of 
this  agreement,  then  such  difference  shall 
be  made  good  by  check  of  the  party  of 
the  first  part  to  the  party  of  the  second 
part  If  any  feed  charged  the  party  of  the 
second  part  shall  not  have  been  paid  for, 
then  this  difference,  or  so  much  of  it  as 
may  be  equal  to  the  amount  due  from  the 
l>arty  of  the  second  part  to  the.  party  of  the 
first  part,  shall  be  credited  to  the  party  of 
the  second  part;  and  the  remainder,  if  any, 
sliall  be  paid  to  the  party  of  the  second  part 
by  check  of  the  party  of  the  first  part.  If 
it  shall  be  ascertained  that  a  greater  numbei 
of  bushels  of  com  than  seven  and  one-half 
was  required  to  produce  such  barrel  of  feed, 
then  the  difference  shall  be  made  good  to  the 
party  of  the  first  part  by  check  of  the  party 
of  the  second  part.  It  is  understood  that 
delivery  of  the  feed  covered  by  this  contract 
is  to  be  made  upon  cars  at  Leavenworth, 
Kansas,  or  at  Its  factory,  as  directed  by  the 
party  of  the  second  part,  and  that,  In  esti- 
mating the  quantity  of  feed  shipped,  the 
weights  of  the  railroad  company  over  which 
It  is  shipped  shall  be  taken;  and  for  the 
amoant  of  com  ground  in  its  factory,  and 
the  quantity  of  feed  delivered  to  retail  trade, 
the  books  and  records  of  the  party  of  the 
first  part  Shall  be  deemed  conclusive.  Al- 
though the  term  "barrel  of  feed"  is  used  in 
this  contract,  it  is  understood  that  the  feed 
is  sold  and  bought,  and  is  to  be  delivered 
and  paid  for  by  weight,  at  the  rate  of  seven- 
teen and  a  half  cents  for  each  two  hundred 
pounds.  The  party  of  the  second  part  shall 
bave  the  right,  at  any  time,  to  furnish  a  man 
to  attend  to  its  retail  trade,  and  to  any  other 
of  its  intierests,  at  and  around  the  said  fac- 
tory of  the  party  of  the  first  part;  and,  upon 
its  giving  the  party  of  the  first  part  notice 
of  its  desire  so  to  do,  the  party  of  the  first 
part  shall  be  released  from  furnishing,  and 
the  party  of  the  second  from  paying  for,  the 
services  of  the  party  previously  furnished 
by  the  party  of  the  first  part  for  such  serv- 
ice. It  is  further  mutually  agreed  that  in 
case  of  the  suspension  of  the  manufacture 
of  feed.  In  whole  or  in  part,  in  the  factory 
of  the  party  of  the  first  part,  by  reason  of 
fire  or  explosion,  or  accident  of  any  kind,  in 
the  said  works,  or  the  machinery  contained 
tberein,  the  party  of  the  first  part  shall  not 
be  liable  in  damages  to  the  party  of  the  sec- 
ond part  for'  failure  to  deliver  feed  during 
6ucb  suspension  of  the  production  of  feed. 
It  is  further  mutually  agreed  that  the  party 


of  the  second  part  shall  have  the  right  to 
extend  this  agreement  to  the  first  day  of 
June,  A.  D.  1890,  or  to  the  first  of  July,  A. 
D.  1800,  by  giving  written  notice  thereof  to 
the  party  of  the  first  part  on  or  before  March 
first,  1889."  The  petition  alleges  that  the 
defendant  furnished  8S390  barrels  of  sugar, 
meal  feed  under  the  contract,  and  that  on  or 
about  the  15th  day  of  January,  1890,  it  clos- 
ed  its  works  at  Leavenworth,  and  failed  and 
refused  to  furnish  any  feed  thereafter,  and 
that  such  failure  was  not  occasioned  by  fire, 
'explosion,  or  accident  It  is  alleged  that 
the  plaintiffs  entered  into  the  contract  for 
the  feed  for  the  purpose  of  reselling  it,  and 
that  they  expended  a  large  sum  of  money  in 
establishing  agencies  and  building  up  a 
trade,  which  was  well  known  to  the  defend- 
ant, and  that  they  made  a  net  profit  of  15 
cents  a  barrel.  They  ask  Judgment  for 
$8,537.98  damages. 

Lucien  Baker,  Elijah  Robinson,  and  Stu- 
art Carkener,  for  plaintiffs  in  error.  John 
H.  Atwood  and  L.  B.  &  S.  £!.  Wheat,  for  de- 
fendant in  error. 

ALLEN,  J.  i&tter  stating  the  facts).  A  mo- 
tion is  made  to  dismiss  the  petition  in  error 
on  various  grounds^  none  of  which,  however, 
are  tenable.  We  find  the  petition  in  error 
sufficient  and,  while  the  clerk's  certificate 
contains  some  things  that  are  unnecessary,  it 
is  not  defective.  It  is  also  insisted  that  the 
only  error  complained  of  is  in  sustaining  an 
objection  -to  testimony^  and,  as  there  is  no 
bill  of  exceptions  in  the  case,  tliat  the  error 
has  not  been  made  to  appear  of  record.  An 
objection  to  the  Introduction  of  any  testi- 
mony on  the  ground  that  the  petition  does 
Qot  state  facts  sufficient  to  constitute  a  cause 
of  action  raises  only  an  issue  of  law.  Dodge 
City  Water-supply  Co.  v.  City  of  Dodge  City, 
55  Kan.  — ,  38  Paa  219.  It  was  held  in  the 
case  cited  that  no  motion  for  a  new  trial  was 
needed  for  the  purpose  of  reviewing  the  rul- 
ing of  the  court  on  such  an  objection.  Rul- 
ings of  the  court  on  issues  of  law  are  properly 
entered  on  the  Journal,  as  was  done  in  this 
case,  and  no  biH  of  exceptions  is  necessary. 
Section  705  of  the  Code  provides:  "On  the 
Journal  shall  be  entered  the  proceedings  of 
the  court  of  each  day,  and  all  orders  of  the 
Judge  in  vacation  or  at  chambers,  and  also 
all  Judgments  entered  on  confession  or  de- 
fault" Very  clearly,  a  ruling  of  the  court 
on  such  an  objection,  which  completely  dis- 
poses of  the  case,  and  ends  the  trial,  is  a 
proceeding  that  is  required  to  be  entered  on 
the  JouraaL 

The  main  question  in  this  case  is  whether 
the  defendant  company  was  boimd  to  operate 
its  factory  at  Leavenworth  from  October  10, 
1889,  to  April  1,  1890,  unless  prevented  by 
fire,  explosioo,  or  accident  Many  authori- 
ties are  cited,  and  many  general  rules  are 
quoted,  on  the  subject  of  the  construction  of 
contracts.    It  would  be  a  tedious  and  boot- 
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less  task  to  enter  into  an  extended  considera- 
tion of  tlie  many  rules  to  which  our  atten- 
tion la  called,  which  It  is  claimed  shonld  be 
observed  in  determining  the  effect  of  this 
contract.  All  of  them  amount  to  but  little 
more  than  the  proposition  that  it  Is  the  duty 
of  the  court  to  ascertain,  from  the  language 
made  use  of  by  the  parties,  what  their  agree- 
ment really  was,  and  give  it  effect  according 
to  their  mutual  intentions.  We  do  not  think 
It  necessary,  either,  to  discuss  at  length  the 
question  as  to  how  far  oral  evidence  might 
be  introduced  for  the  purpose  of  establishing 
a  cause  of  action  under  the  plaintiff's  peti- 
tion. Generally  speaking,  the  only  purpose 
of  such  testimony,  as  an  aid  to  the  construc- 
tion of  a  contract,  is  to  afford  the  court  In- 
formation concerning  the  subject-matter  of 
the  contract,  and  the  situation  of  the  parties, 
so  that  It  may  view  the  Instrument  in  the 
light  of  such  knowledge  as  the  parties  them- 
selves had  of  surrounding  circumstances. 
Such  evidence  is  not  to  be  recelred,  howevw, 
for  the  purpose  of  supplying  defects  or  omis- 
sions In  the  contract  where  there  is  no  claim 
made  that  It  does  not  truly  embody  the  agree- 
ment of  the  parties.  In  this  case  the  plain- 
tiffs rely  on  the  written  agreement  as  the 
foundation  of  their  cause  of  action.  They 
must  stand  or  fall  by  its  terms.  For  the  de- 
fendant, it  Is  contended  that  the  contract  is 
drawn  with  great  care  and  attention  to  de- 
tail; that  nothing  is  to  be  Infen-ed  that  is 
not  expressed;  that  where  the  parties  have 
carefully  considered  the  agreement  into  which 
they  have  entered,  liave  selected  the  terms 
used  after  careful  consideration,  have  minute- 
ly provided  for  many  contingencies,  that  no 
room  is  1^  for  implication,  and  no  presump- 
tions should  be  indulged  in  which  will  have 
the  effect  of  Imposing  on  either  party  a  bur-, 
den  which  be  has  not  expressly  assumed.  It 
is  said  that  nowhere  In  the  contract  can  there 
be  found  an  express  agreement  by  the  de- 
fendant to  operate  Its  factory  during  the  time 
covered  by  the  contract;  that  the  defendant 
contracted  to  sell  no  more  sugar-meal  feed 
than  should  be  produced  In  its  Leavenworth 
factory;  that  the  only  limitation  with  refer- 
ence to  quantity  ts  that  of  3,000  barrels  per 
week,  more  than  which  quantity  the  plaintiff 
was  nnder  no  obligation  to  take,  but  that  the 
defendant  was  not  bound  to  produce  3.000 
barrels  per  week,  nor  any  other  quantity; 
that  it  appears  that  corn-meal  feed  was  but 
a  by-product  of  minor  importance  In  its  fac- 
tory, a  barrel  being  the  amount  produced 
from  714  bushels  of  corn,  for  which,  under 
the  contract,  the  plaintiffs  were  to  pay  but 
17V6  cents;  that  it  cannot  be  presumed  that 
the  defendant  would  have  obligated  itself 
to  continue  to  operate  its  factory  merely  for 
the  purpose  of  complying  with  its  contract 
for  this  comparatively  Insignificant  product. 
It  must  be  conceded  that  there  is  much  force 
in  this  reasoning.  To  the  trial  court  it  ap- 
peared convincing.  We  are  not,  however, 
satisfied  with  it    The  defendant  was  operat- 


ing a  factory  at  Leavenworth.  This  contract 
Is  for  a  very  definite  period,— from  the  morn- 
ing of  one  day  to  the  morning  of  another 
day  named.  The  only  hint  of  a  possible 
stoppage  or  suspension  of  the  factory  is  that 
contained  in  the  following  paragraph:  "In 
case  of  the  suspension  of  the  manufacture 
of  feed,  in  whole  or  in  part,  in  the  fac- 
tory of  the  party  of  the  first  part,  by  reason 
of  fire  or  explosion,  or  a<«ident  of  any  kind,  in 
the  said  works,  or  the  machinery  contained 
therein,  the  party  of  the  first  part  shall  not 
be  liable  in  damages  to  the  party  of  the  sec- 
ond part  for  failure  to  deliver  feed  during, 
such  suspension  of  the  production  of  feed." 
If  It  was  not  intended  to  bind  the  defendant 
to  oi)erate  its  factory,  or  to  produce  feed,  this 
section  would  seem  to  be  entirely  meaning- 
less. To  break,  the  force  of  the  inference 
naturally  arising  from  this  provision,  it  is 
ingeniously  argued  by  counsel  that  this  pro- 
vision was  not  made  for  the  purpose  of  ex- 
empting the  defendant  from  liability  for  fail- 
ure to  produce  feed,  but  to  relieve  It  from  the- 
necessity  of  delivering  feed  which  had  been 
theretofore  manufactured.  We  are  impressed 
rather  with  the  ingenuity  of  the  argument 
than  with  Its  force.  We  do  not  think  that 
the  word  "deliver"  is  to  be  singled  out  as 
the  one  on  which  the  whole  meaning  of  the 
paragraph  turns,  but  that  the  fair  and  rea- 
sonable Interpretation  of  the  clause  is  that  if 
the  defendant  was  prevented  from  manu- 
facturing feed  by  fire,  explosion,  or  accident, 
the  plaintiffs  should  not  recover  damages  be- 
cause the  defendant  was  prevented  by  such 
misfortune  from  complying  with  its  contract. 
The  contract,  in  its  general  scope,  does  not 
contemplate  the  production  and  storage  by 
the  defendant  of  the  feed,  but  rather  that 
it  shall  be  promptly  disposed  of;  and  the 
necessity  for  so  doing  is  recognized  by  that 
provision  of  the  ccmtract  under  which  the 
defendant  agrees  to  run  into  the  sewer,  or 
otherwise  destroy,  whatever  the  plaintiffs 
should  be  unable  to  use.  By  the  terms  of 
the  contract,  as  construed  by  the  defendant, 
if  no  feed  was  produced,  the  defendant  was 
not  bound  to  deliver.  Its  obligation  to  de- 
liver depended  entirdy  on  production.  It  is 
provided  in  the  contract  that  tlie  defendant 
shall  furnish  a  man  to  sell  and  deliver  feed 
at  its  factory  to  the  retail  trade  in  Leaven- 
worth "during  the  life  of  this  contract,"  and 
that  the  plaintiffs  shall  pay  him  $30  i>er 
month.  The  plaintiff  assumed  all  outstand- 
ing retail  tickets  issued  by  the  defendant, 
not  exceeding  1,200  barrels.  Can  it  be  said 
that  the  defendant  was  under  no  obligations 
to  produce  even  this?  Provision  was  care- 
fully made  for  shipments,  for  drafts  on  con- 
signees, and  for  montlily  settlements.  Be- 
yond all  question,  the  plaintiffs  were  obligat- 
ed to  take  and  pay  for  3,000  barrels  per 
week,  if  so  much  was  produced,  whether  thpy 
succeeded  in  selling  the  same  to  customers, 
or  allowed  the  defendant  to  run  it  into  the 
sewer.     Beyond   that  quantity,   they   were 
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priylleged  to  take  whatever  the  factory  pro- 
duced, but  were  not  bound  to  do  so.  It  is 
_  evident  from  the  terms  of  the  contract  that 
It  would  be  necessary  for  the  plaintiffs  to  in- 
cur expense,  and  to  make  needed  arrange- 
ments for  the  sale  of  this  product.  The  j)ro- 
Tlsions  with  reference  to  the  quantity  show 
that  the  parties  did  not  contemplate  that  the 
whole  product  could  be  advantageously  dis- 
posed of.  The  defendant  "was  assured,  how- 
•ever,  of  a  market  for  3,000  barrels  per  week. 
Is  it  possible  that  the  plaintiffs  were  not  as- 
sured of  any  supply  whatever,  and  that,  af- 
ter having  Incurred  any  amount  of  expense 
that  might  be  necessary  in  finding  a  market 
for  the  product,  it  was  entirely  optional  with 
the  defendant  whether  it  would  operaie  its 
factory  at  all,  or  not?  At  the  time  the  con- 
tract was  entered  into  the  defendant  was 
operating  its  factory,  and  continued  to  so 
operate  it  until  about  the  middle  of  January 
following.  If  it  was  bound  to  operate  it  one 
week,  it  was  bouild  to  operate  it  the  full 
time.  Bnt  It  is  said  that  a  product  of  one 
barrel  per  day  would  haVe  been  a  full  com- 
pliance with  the  contract,  and  that,  even  if  It 
toe  conceded  that  an  obligation  rested  on  the 
defendant  to  operate  Its  factory,  still  sub- 
stantial damages  cannot  be  awarded,  be- 
cause the  defendant  was  not  bound  to  more 
tluiu  a  nominal  compliance  with  the  contract 
On  the  other  hand,  the  plaintiffs  claim  that 
they  are  entitled  to  have  their  damages  as- 
sessed on  the  basis  of  3,000  barrels  per  week; 
that,  if  the  defendant  had  operated  its  fac- 
torys  they  were  bound  to  take  so  much,  and 
bad  the  privilege  of  taking  more,  if  produced; 
that  the  measure  .of  their  damages  ought  to 
be  the  amount  they  could  have  been  com- 
pelled to  pay  for.  The  contract  will  not  bear 
this  interpretation.  It  la  perfectly  clear  that 
the  defendant  was  not  bound  to  produce  3.000 
barrels  per  week.  We  think  the  defendant 
was  bound,  however,  to  oiwrate  Its  factory  in 
good  faith;  that  the  contract  clearly  contem- 
plated that  It  should  do  so.  If  it  had  so  oper- 
ated, it  would  have  produced  a  substantial 
quantity  of  feed.  How  much  would  have 
been  so  produced,  we  are  In  no  position  to 
determine.  Such  a  factory,  however,  cannot 
be  operated  in  good  faith,  and  in  a  reason- 
able manner,  without  Incurring  great  ex- 
pense, and  making  a  corresponding  output. 
It  would  ba  folly  to  operate  a  large  establish- 
ment merely  for  the  purpose  of  making  a 
nominal  product.  On  the  other  hand,  it  is 
clear  that  the  defendant  did  not  bind  itself 
to  make  the  largest  possible  output.  We 
think'  the  plaintiffs  are  entitled  to  recover 
such  damages  as  they  are  able  to  show  re- 
sulted to  them  from  the  failure  of  the  de- 
fendant to  operate  Its  factory  in  a  reasona- 
ble manner,  but  that  such  damages  should  be 
computed  on  the  least  quantity  that  would 
have  been  produced  In  case  the  factory  had 
been  c^erated  In  good  faith.  The  court  erred 
In  sustaining  the  objection  to  any  testimony. 
'The  jndgmrat  is  reversed,  and  the  case  re- 


manded for  farther  proceedings  In  accord- 
ance with  the  views  above  expressed,  All 
the  Justices  concurring. 


In  re  MUTCHLER. 


(55  Kan.  164) 


(Supreme  Court  of  Kansas.     April  30,  1895.) 

LaBCBNX— WbAT  Co2<STITDTCS— FeI/OKIOCS  In- 
TBHT. 

If  one  hires  a  team  and  hugiry  of  another, 
pretending  that  he  wants  them  to  drive  to  a  cer- 
tain place,  and  to  be  gone  a  specified  time,  when 
in  fact  he  merely  intends  to  take  them  for  a  ride 
to  anotlier  or  more  distant  place,  and  then  leaves 
them  for  the  owner,  at.sach  place,  to  get  aRain, 
with  no  intention  to  permanently  use  the  team, 
or  to  deprive  the  owner  of  them  entirely,  and  sub- 
sequently, in  accordance  with  his  original  inten- 
tion, only  retains  the  team  four  or  five  hours,  and 
then  puts  them  in  a  stable  at  the  place  where  be 
has  driven  them,  for  the  owner,  and  at  once  sends 
a  letter  to  a  friend  ot  the  place  where  the  owner 
resides,  of  what  he  has  done  with  the  team,  and 
to  give  notice  to  the  owner  thereof,  and  such  no- 
tice is  given,  but  somewhat  delayed,  hdd,  that 
the  party  hiring  the  team  is  not  guilty,  under  the 
circumstances,  of  larceny  of  the  property. 
(Syllabus  by  the  Court.) 

Proceedings  In  habeas  corpus  by  F.  H. 
Mutchler.  ~  Petitioner  discharged. 

A  petition  for  writ  of  habeas  corpus  was 
filed  in  this  court  on  March  21, 1895,  on  behalf 
of  F.  H.  Mutchler.  who  Is  charged  with  grand 
larceny  committed  in  Johnson  county,  in  this 
state,  on  the  5th  of  January,  1895.  The  peti- 
tion, among  other  things,  shows  that  he  was 
arrested  in  January,  1895,  and  on  the  5th  of 
February,  ISQP,  had  a  preliminary  examina- 
tion before  a  Justice  of  the  peace  at  Olathe,  In 
Johnson  county,  who  found  that  the  crime  of 
grand  larceny  had  beoi  comjiitted,  that  there 
was  probable  cause  for  believing  the  petition- 
er guilty  thereof,  and  requiring  him  to  edter 
into  a  recognizance  in  the  sum  of  $U0O  for  his 
appearance  at  the  district  court  in  Johnson 
county  to  answer  to  the  crime  alleged  against 
him,  and  in  default  thereof  to  be  committed 
to  the  county  jaU  of  that  county.  The  peti- 
tioner, being  unable  to  give  the  recognizance, 
was  committed  to  Jail,  and  U  confined  therein 
by  the  Jailer  of  .Johnson  county.  The  petition- 
er was  required  to  give  notice  of  his  applica- 
tion for  writ  of  habeas  corpus,  and  the  case 
was  assigned  for  hearing  at  the  Aiiril  alttinfr 
of  the  court  for  1895.  The  case  was  heard 
upon  a  certified  copy  of  the  evidence  intro- 
duced upon  the  preliminary  examination,  and 
a  stipulation,  signed  by  the  attorneys  of  the 
petitioner  and  the  county  attorney  of  Johnson 
county,  as  to  what  other  evidence  could  be 
offered  against  the  prisoner. 

Parker  &  Hamilton  and  S.  D.  Scott,  for  pe- 
titioner.   F.  R.  Ogg,  for  respondent 

HORTON,  C.  J.  (after  stating  the  facts). 
The  petitioner  alleges  that  he  should  be  dis- 
charged from  Imprisonment  because  the  evi- 
dence falls  to  show  the  commission  of  any  of- 
fense on  his  part.  In  re  Eberle,  44  Kan.  472, 
24  Pac.  958.    It  appears  that  on  Tuesday,  the 
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5tfa  of  January,  1806,  at  Spring  Hill,  tn  John- 
son county,  M.  S.  Johns  obtained  of  S.  B. 
Swarts,  a  Uvwy  man,  a  team  of  horses,  with 
harness,  buggy,  and  robe,  saying  he  wanted 
the  team  to  go  to  the  Hutchinson  schoolhouse. 
This  place  was  a  half  a  mile  north,  and  four 
miles  east,  of  Spring  Hill.  Soon  afterwards, 
F.  H.  Mutchler  came  to  the  barn,  and  asked 
how  much  the  team  would  cost  if  they  were 
back  at  1  o'clock  on  that  day.  Swarts  an- 
swered, $1.50.  Slutchler  made  arrangements 
for  the  payment  of  that  amount  Dr.  Ste- 
vens, of  Spring  HIU,  was  present  at  the  con- 
versation. Thereupon,  the  team  was  furnish- 
ed, and  Mutchler  and  Johns  got  into  the  bug- 
gy and  drove  away.  Instead  of  going  to  the 
Hutchinson  schoolhouse,  the  team  was  driven 
to  Martin  City,  in  Missouri,  about  15  miles 
from  Spring  Hill.  They  reached  there  about 
noon  of  the  day  they  left  Spring  HIU.  Johns 
put  the  team  In  the  stable;'  ordered  the  horses 
rubbed  down  and  fed.  He  then  wrote  a  let- 
ter to  Dr.  Stevens,  at  Spring  HIU,  requesting 
him  to  Inform  Swarts  his  team  was  at  Martin 
City.  This  letter  was  placed  In  an  envelope 
addressed  to  Dr.  Stevens,  at  Spring  HIH.  It 
was  properly  stamped  and  mailed  at  the  post 
office  at  Martin  City,  Mo.,  about  f  o'clock  of 
January  5th.  It  was  received  at  Spring  HiU 
the  same  day.  It  was  delivered  to  Mrs.  Ste- 
vens on  Monday  evening,  January  7th.  She 
turned  it  over  to  Swarts  the  same  evening. 
The  team  was  found  at  Martin  City  on  Tues- 
day momhig,  the  7th  of  January,  by  WUIiam 
MulUnson,  the  son-in-law  of  Swarts,  who 
brought  them  back  to  Spring  Hill  on  the  same 
day.  While  neither  Johns  nor  the  petiticHier 
Intended  to  go  to  the  Hutchinson  schoolbouae 
when  they  obtained  the  team,  they  had  no 
purpose  at  that  or  any  other  time  to  steal  the 
property,  or  to  deprive  the  owner  entirely  of 
the  same.  They  merely  Intended  to  take  the 
team  for  a  ride,  and  then  leave  the  property 
for  the  owner  to  get  again.  They  only  had 
possession  a  few  bonrs.  When  they  had  driv- 
en to  Martin  City,  Johns  put  the  team  In  the 
stable,  for  the  owner,  and  notified  Dr.  Ste- 
vens, at  Spring  Hill,  where  the  team  was,  and 
requested'  him  to  Inform  Swarts  what  they 
had  done.  If  the  property  had  not  been  left 
at  Martin  City  for  the  owner,  and  If  no  notice 
bad  been  sent  to  him  thereof,  the  making  a 
different  use  of  the  property  from  that  ctHi- 
templated  by  the  hiring  would  furnish  some 
evidence  that  the  original  intention  was  feloni- 
ous, and  that  the  hiring  was  a  mere  device  to 
obtain  the  possession  from  the  owner,  and  an 
opportunity  to  steal  the  projjerty.  State  v. 
Woodruff,  47  Kan.  151,  27  Pac.  842.  The  con- 
duct of  the  parties  at  Martin  City  rebuts  the 
presumption  that  Mutchler  meant  to  deprive 
Swarts  of  the  property.  "A  felonious  Intent 
means  to  deprive  the  owner,  not  temporarily, 
but  permanently,  of  his  own  property,  with- 
out color  of  right  or  excuse  for  the  act,  and 
to  convert  it  to  the  taker's  use  without  the 
consent  oC  the  owner."  Upon  the  facts,  there 
was  no  felonious  Intent  existing  in  the  mind 


of  Mutchler  at  the  time  of  the  origlnBl  taking, 
nor  was  there  'any  subsequently  superadded 
felonious  intent  on  his  part    The  petitioner 
wiU  be  discharged.     AU  the  Justices  concur- ' 
ring. 


(SS  Kan.  167) 
CITY  OP  ROSBDALB  v.  GOLDING. 
(Snpreme  Court  of.  Kansas.     April  30,  1885.) 
Defectivi  Bridge— Liabiutt  or  Cirr. 

1.  A  bridge  which  bad  been  built  and  main- 
tained by  the  county  was  wholly  within  the  cor- 
porate hmits  of  a  city  of  the  third  class,  and, 
there  being  no  proper  guards  on  either  side  of  the 
same,  a  peison  passiai;  over  it  was,  without  fault 
on  his  part,  thrown  off  the  bridge  and  injured. 
Htld.  that  the  bridge  formed  a  part  of  one  of  the 
public  streets  of  the  city,  and  that  it  was  the 
duty  of  die  city  to  keop  the  bridge  in  sncb  a  condi- 
tion as  to  be  reasonably  safe  for  persons  traveling 
over  the  same,  and  that  It  Is  liable  in  damages 
for  an  injury  resulting  from  a  neglect  to  perform 
this  duty. 

2.  The  evidence  examined,  and  found  to  be 
sufficient  to  sustain  the  verdict  and  judgment 

•(Syllabus  by  the  Court/ 

Error  from  district  court,  Leavenworth 
county;  Robert  Crozler,  Judge. 

Action  by  Patrick  Goldlng  against  the  city 
of  Ro'sedale  for  Injuries  to  his  minor  sou. 
Plaintiff  having  died,  Sarah  Goldlng,  his  ad- 
ministratrix, was  substituted  as  plaintiff. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

Van  Syckel  &  Llttlck,  for  plaintiff  In  error. 
Byron  Sherry  and  Roland  Hughes,  for  de- 
fendant In  error. 

JOHNSTON,  J.  In  July,  1886,  John  Gold- 
lng, who  was  about  17  years  of  age,  resid- 
ed with  bis  father  and  mother  in  Rosedale, 
and  worked  in  a  packing  house  in  Annom> 
dale.  On  one  of  the  principal  streets  of 
Rosedale  there  was  a  bridge  which  spanned 
Turkey  creek,  and  the  boy  passed  over  this 
bridge  in  going  to  and  from  his  work.  On 
the  evening  of  July  1,  18S6,  while  riding  a 
pony  over  the  bridge,  on  his  way  home,  he 
met  a  team,  and.  In  passing,  a  trace  or  some 
other  part  of  the  harness  of  the  other  team 
touched  the  pony,  causing  him  to  flinch  and 
jump  aside,  so  as  to  precipitate  the  boy  and 
pony  off  the  edge  of  the  bridge,  down  into 
the  creek,  a  distance  of  about  12  feet  The 
boy  suffered  severe  and  x)ermauent  injury 
from  the  fall.  An  action  was  brought  by 
his  father,  Patrick  €k>ldlng,  to  recover  for 
medical  and  surgical  attendance,  hospitil 
charges,  loss  of  the  i>ony,  and  for  the  loss 
of  the  services  of  John  Goldlng  from  the 
time  of  his  Injury  until  be  reached  majority. 
Patrick  Goldlng  died  soon  after  the  com- 
mencement of  the  action,  and  Sarah  Goldlng 
was  appointed  administratrix  of  his  estate, 
and  the  action  against  the  city  was  duly  re- 
vived in  her  name.  The  right  of  recovery 
was  based  on  the  neglect  of  the  city  In  per- 
mitting the  bridge  to  remain  without  proper 
guards  or  railings  on  the  sides  of  the  same, 
and  that  it  was  therefore  not  in  a  reasonably 
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safe  condition  for  the  use  of  the  public. 
Upon  the  trial  the  Jury  returned  a  verdict  in 
faror  of  plaintUI,  and  against  the  city  of 
Rosedale,  in  the  sum  of  $2,336.  The  only 
serious  contention  of  the  city  in  the  trial 
court  was  that  the  bridge  had  been  built  and 
maintained  by  the  county,  and  that  there- 
fore, no  liability  could  arise  against  the  city 
for  injuries  resulting  from  its  defective  con- 
dition. While  the  bridge  had  been  built  by  the 
county,  it  formed  a  part  of  one  of  the  princi- 
pal streets  of  the  city.  It  was  the  duty  of 
the  city  to  Iceep  and  maintain  the  streets 
and  the  bridges  thereon  in  such  a  condition 
as  to  be  reasonably  safe  for  persons  travel- 
ing upon  and  over  the  same,  and  it  Is  liable 
in  damages  to  any  one  who  suffers  inju- 
ries resulting  from  a  neglect  to  perform  this 
duty.  The  fact  that  the  bridge  was  in  this 
Instance  bnllt  by  or  had  been  maintained  at 
the  expense  of  the  county  does  not  relieve 
the  city  from  the  obligation  to  keep  a  bridge 
which  is  upon  one  of  the  public  streets  with- 
in its  corporate  limits  in  a  reasonably  safe 
condition  for  the  traveling  public.  A  claim 
is  made  that  there  was  no  testimony  show- 
ing' the  location  of  the  bridge,  but  we  find, 
upon  an  examination  of  the  record,  that 
there  is  abundant  proof  to  show  that  it  was 
within  the  corporate  limits  of  Rosedale,  and 
"a  bridge  situated  wholly  within  the  limits 
of  the  city  is,  with  its  approaches,  a  iiart  of 
the  public  streets,  and  as  such  within  the 
scope  of  the  city's  duties  and  liabilities." 
City  of  Eudora  v.  Miller,  30  Kan.  494,  2  Pac. 
68.5.  See,  also.  Commissioners  of  Shawnee 
Co.  V.  City  of  Topeka,  39  Kan.  197,  18  Pac. 
161.  It  is  clear  that  the  city  was  negligent 
In  failing  to  place  a  guard  or  rail  along  the 
side  of  a  high  bridge  that  was  60  feet 
long.  There  is  a  claim  that  the  boy  was 
gnilty  of  contributory  negligence  because  he 
knew  or  should  have  known  of  the  danger- 
ous condition  of  the  bridge,  but,  under  the 
testimony,  it  cannot  be  said  as  a  matter  of 
tew  that  he  was  guilty  of  negligence  in 
crossing  the  bridge.  That  question  was  sub- 
mitted to  the  jury  under  proper  instructions, 
and,  they  baring  found  that  the  city  was 
negligent  and  the  boy  without  fault,  the  find- 
ing Is  conclusive.  The  claim  that  the  vesr- 
dlct  is  excessive  is  not  sustained  by  the  rec- 
ord, and  the  other  questions  which  the  plaln- 
tlft  In  error  seeks  to  raise  were  not  before 
the  district  court,  and  therefore  are  not  re- 
viewable in  this  court.  The  judgment  of 
the  district  court  will  be  affirmed.  All  the 
justices  concurring. 

(55  Kbd.  14T) 

In  re  LANDRETH  (two  cases). 
In  re  BRADLEY. 

(Supreme  Court  of  Kansas.     April  30,  1895.) 

Commitment  for  Misdemeanor— Payment  of 

Fins  axd  Costs— Recommitment. 

1.  Where  a  defendant  has  been  convicted  of 

a  misdemeiinor  before  a  justice  of  the  peace,  and 

adjudged  to  pay's  fine  and  the  costs  of  the  pros- 


ecution, and  to  be  committed  until  the  fine  and 
costs  are  paid,  such  judgment  is  not  satisfied  or 
discharged  by  the  payment  to  the  sheriff,  having 
legal  custody  of  the  defendant,  of  the  fine  only, 
even  if  the  justice.  In  issuing  the  warrant  of  com- 
mitment, accidentally  omits  therefrom  the 
amount  of  the  costs. 

2.  In  such  a  cose,  if  the  defendant  pays  the 
fine,  and  is  set  at  liberty,  the  justice  may  issue 
another  warrant  for  his  commitment,  and  he  may 
be  imprisoned  thereunder  until  the  judgment  ren- 
dered by  the  justice  is  fully  complied  with. 
(Syllabus  by  the  Court) 

Separate  petitions  by  William  Landreth, 
George  Landreth,  and  John  Bradley  for  writs 
of  haljeas  corpus.  Writs  refused,  and  peti- 
tioners remanded  to  custody. 

W.  H.  Nipps,  Geo,  W.  Stlnson,  and  N.  B. 
McCormick,  for  petitioners.  W.  H.  Pratt,  for 
respondent 

HORTON,  C.  J.  The  same  question  is  in- 
volved in  all  of  these  cases.  -Each  of  the  pe- 
titioners was  convicted  on  the  22d  day  of 
March,  1895,  in  Phillips  county,  before  a  jus- 
tice of  the  peace,  of  petty  hirceny.  Each  was 
fined  a  certain  sum  of  money,  and  adjudged 
to  pay  the  costs  of  th3  prosecution,  and  to  be 
committed  to  the  jail  of  that  county  until  the 
fine  and  costs  were  paid.  The  justice  of  the 
peace  before  whom  the  convictions  were  had 
on  the  22d  of  March,  1895,  issued  his  warrant 
of  commitment  to  a  constable  of  his  township, 
commanding  him  to  take  and  commit  the  pe- 
titioners to  ttie  jail  of  that  county,  and  there 
to  remain  until  the  Judgment  rendered  against 
them  should*  be  complied  with.  He  accidental- 
ly omitted  to  insert  in  the  commitment  the 
amount  of  the  costs.  Subsequently  the  peti- 
tioners paid  the  fines,  and  were  released  from 
custody  by  the  sheriff.  On  the  25th  of  March, 
1895,  the  Justice  of  the  peace  issued  another 
warrant,  commanding  the  sheriCt  of  his  county 
to  arrest  and  commit  the  petitioners  to  the  Jail 
of  the  county  until  the  judgments  againsi 
them  were  fully  complied  with;  that  is,  until 
all  the  costs  were  piUd.  Under  the  alias  or 
new  commitment,  the  petitioners  were  again 
arrested  and  committed  to  Jail. 

It  is  insisted  that  i^s  the  petitioners  were 
set  at  liberty  by  the  sheriff,  the  judgment  on 
which  the  commitment  was  issued  was  in  law 
discharged,  and  that  no  subsequent  commit- 
ment could  be  issued  thereon.  It-is  well'set- 
tled  that  where  a  defendant  la  arrested,  upon 
a  ca.  sa.  In  a  civil  action,  and  discharged  by 
the  direction  or  consent  of  the  plaintiff,  it  is 
in  law  a  discharge  of  the  debt.  This  proceeds 
on  the  idea  that  the  creditor  lias  received  a 
satisfaction  by  having  once  his  debtor  in  exe- 
cution. Bryan  v.  Slmouton,  1  Hawks,  51. 
But  this  is  not  the  law  in  a  criminal  cause.  ODbe 
officers  charged  with  the  public  duty  of  collect- 
ing fines  and  costs  adjudged  against  criminals 
occupy  a  different  relation  to  such  defendants 
than  a  creditor  to  his  debtor.  In  this  case 
the  Judgment  was  that  the  petitioners  should 
be  imprisoned  until  the  fines  and  costs  were 
paid.  The  Judgment  has  never  been  satisfied. 
The  costs  remain  unpaid.     A  mistake  of  a  Jus- 
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Hce  In  taxing  costs  or  In  entering  tbem  upon 
his  record  or  commitment  Is  no  release  or  dis- 
charge thereof.  If  a  prisoner,  after  his  con- 
viction of  a  misdemeanor,  escapes  before  bis 
term  of  Imprisonment  expires,  with  or  without 
the  consent  of  the  sheriff  In  whose  custody  he 
has  been  placed,  he  Is  not  thereby  legally  set 
at  liberty.  He  may  be  retaken  and  impris- 
oned again.  Where  the  sheriff  has,  at  the 
time  of  the  return  to  a  writ  of  habeas  corpus, 
a  good  warrant  from  the  committing  justice,  It 
is  immaterial  how  many  defective  or  bad  ones 
he  has.  When  the  justice  discovered  that  he 
had  Issued  a  defective  commitment,  it  was  his 
duty  to  Issue  a  good  one.  Until  the  judgment 
rendered  by  the  Justice  has  been  complied 
with,  the  petitioners  are  not  entitled  to  their 
discharge.  JIf  the  sheriff  has  collected  any 
illegal  fees,  they  should  be  credited  upon  the 
costs.  For  the  new  warrant  of  commitment, 
the  justice  is  not  entitled  to  any  fees  from  the 
petitioners,  because  he  should  have  Included  In 
the  original  commitment  oil  of  the  costs  taxed 
by  him.  The  petitioners  will  be  remanded. 
All  the  Justices  concurring. 


(53  K&n.  164) 

STATE  ei  rel.  JOHNSON  v.  ALBERT. 
(Supreme  Court  of  Kansas.    April  30,  1895.) 

Right  to  Office — Death  of  Successok  —  Hold- 
ing Over. 
Tbe  election  of  a  probate  jndge  for  the  en- 
Autng  regular  term,  and  bis  qualification  by  giv- 
ing a  sufficient  bond,  which  is  duly  approved,  and 
by  taking  and  subscribing  the  proper  official  oath, 
deprive  the  incumbent  of  the  right  to  hold  over 
after  the  expiration  of  his  term;  and  the  death  of 
the  judge  elect  after  such  qualification,  and  before 
the  expiration  of  the  incumbent's  term,  does  not 
revive  the  right  to  hold  over,  which  was  extin- 
guished by  such  election  and  qualification. 
(Syllabus  by  the  Court) 

Quo  warranto  proceedings,  on  the  relation 
of  0.  A.  Johnson,  against  H.  T.  Albert 
Judgment  for  relator. 

This  is  an  original  proceeding  Instituted  in 
this  court  to  determine  the  right  to  the  otlice 
of  proluite  judge  of  Cowley  county.  It  ap- 
pears from  the  pleadings  and  the  agreed 
facts  that  the  defendant,  H.  T.  Albert,  was 
duly  elected  to  the  office  of  probate  judge  In 
November,  1892,  duly  qualified,  and  entered 
on  the  discbarge  of  the  duties  of  his  office 
on  January  0,  1893;  that,  at  the  regular 
election  held  in  1894,  D.  D.  Parry  was  elect- 
ed as  bis  successor  in  office  for  the  ensuing 
regular  term;  that,  after  the  result  of  the 
election  had  been  duly  ascertained  and  de- 
clared. Parry  executed,  and  filed  in  the  office 
of  the  county  clerk,  a  bond,  which  was  ap- 
proved by  the  county  clerk,  and  took  and 
filed  therewith  the  oath  of  office  prescribed 
by  law  on  the  5th  day  of  December,  1894. 
On  the  4th  day  of  January,  1895,  D.  D.  Par- 
ry died.  On  the  10th  day  of  January,  1895, 
the  relator,  0.  A.  Johnson,  was  appointed  by 
the  governor  to  fill  the  vacancy  caused  by 
the  death  of  said  Parry;  and  on  the  next 
<lay.  having  accepted  bis  appointment,  he 


filed  his  bond  and  took  the  oath  of  office  ae 
probate  judge.  On  the  14th  day  of  Janu- 
ary, before  the  hour  of  12  o'clock,  and  before 
Gov.  Morrll  had  taken  the  oath  of  office. 
Gov.  Lewelling  again  appointed  the  relator, 
who  tendered  a  second  bond,  which  the 
county  clerk  refused  to  approve.  On  the 
same  day  the  relator  demanded  possession 
of  the  office,  which  was  refused. 

John  A.  Eaton,  for  plaintiff.  Madden  & 
Buckman  and  J.  C.  Pollock,  for  defendant 

ALLEN,  J.  (after  stating  the  facts).  The 
only  substantial  controversy  In  this  case  Is 
as  to  whether  the  election  and  qualifica- 
tion of  D.  D.  Parry  as  the  successor  in  office 
of  the  defendant,  and  his  death  after  such 
election  and  qualification,  and  before  the  ex- 
piration of  tlie  defendant's  term  of  office, 
caused  a  vacancyi  ■  after  the  expiration  of 
the  term  for  which  the  defendant  was  elected, 
which  might  be  filled  by  the  governor  by  ap- 
pointment The  constitution  provides,  in' 
article  3,  §  11:  "All  the  judicial  officers  pro- 
vided for  by  this  article  shall  be  elected  at 
the  first  election  under  this  constitution,  laud 
shall  reside  in  their  respective  townships, 
counties  or  districts  dturing  their  respective 
terms  of  office.  In  case  of  vacancy  in  any 
judicial  office,  it  shall  be  filled  by  appoint- 
ment of  the  governor  until  the  next  regular 
eicctlon  that  shall  occur,  more  tnan  tnmy 
days  after  such  vacancy  shall  have  happen- 
ed." Section  12:  "All  judicial  officers  shall 
hold  their  offices  until  their  successors  shall 
have  qualified."  The  constitution  fixes  the 
time  for  holding  general  elections,  but  does 
not  provide  when  the  term  of  office  of  a  per- 
son elected  shall  commence.  Paragraph 
2718  of  the  General  Statutes  proviaes,  "rhc 
regular  term  of  office  of  all  state,  district  and 
county  officers,  and  of  the  justices  of  the 
supreme  court,  shall  commence  on  the  sec- 
ond Monday  of  January  next  after  the  elec- 
tion, except  as  otherwise  provided  by  law." 
The  plaintiff  claims  that  the  election  and 
qualification  of  Parry  definitely  fixed  the 
limit  of  Albert's  tenure  of  office,  and  created 
a  vacancy  at  the  end  of  his  regular  term. 
The  defendant  urges  that  at  the  time  of  the 
death  of  Parry  the  defendant  was  the  duly 
elected,  qualified,  and  acting  probate  judge; 
tliat  he  was  lawfully  filling  the  office  at  that 
time;  that  an  office  having  an  incumbent  le- 
gally entitled  to  discharge  its  duties,  and 
actually  so  doing,  cannot  be  said  to  be.  In 
any  sense,  vacant;  that  the  appointment 
made  by  Gov.  Lewelling  on  the  lOth  day 
of  January  was  made  when  no  vacancy  ex- 
isted, and  is  therefore  inoperative. 

The  view  we  take  of  this  case  renders  it 
unnecessary  to  consider  either  the  effect  of 
the  subsequent  appointment  on  the  morning 
of  the  14th  of  January,  or  the  nice  question 
discussed  as  to  whether  the  constitutional 
limit  of  the  term  of  a  probate  judge  to  two 
years  means  that  the  term  shall  be  exactly 
two  calendar  years,  and  must  always  expire 
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un  the  same  day  of  the  month.  Albert's 
term  of  office  commenced  on  the  9tb  of  Jan- 
uary, 1893;  and  the  appointment,  having 
been  made  on  the  10th  of  January,  1805,  was 
made  after  the  expiration  of  two  calendar 
years.  Without  considering  the  question 
which  has  been  somewhat  argued  by  coun- 
sel, with  reference  to  an  alleged  conflict  be- 
tween the  terms  of  office  fixed  by  the  consti- 
tution, and  the  statute  above  quoted,  making 
the  terms  always  begin  on  the  same  day  of 
the  week,  we  shall  decide  this  case  as  though 
the  statute  were  valid,  and  the  regular  term 
of  office  of  the  defendant  continued  until  the 
14th  of  January. 

Under  the  constitution,  Judicial  offlcefs  hold 
'their  offices  until  their  successors  have  quail- 
iied.  The  term  "qualify,"  used  in  this  con- 
nection, has  a  well-dcflned  meaning.  It 
means  to  take  sucli  steps  as  the  statute  re- 
quires before  a  person  elected  or  appointed 
to  an  office  Is  allowed  to  enter  on  the  dis- 
charge of  its  duties.  In  this  case,  it  means 
to  file  a  sufficient  bond,  to  be  approved  by 
the  county  clerk,  and  take  and  subscribe 
the  official  oath,  these  being  the  only  pre- 
requisites required  of  the  person  elected  or 
appointed.  The  successor  of  the  defendant 
liad  been  elected  and  qualified.  He  was, 
then,  entitled  to  take  possession  of  the  office 
on  the  second  Monday  in  January;  and  at 
that  time,  had  he  lived,  the  right  of  the  de- 
fendant to  occupy  would  have  terminated. 
The  rights  of  the  parties  became  fixed  when 
Parry  qualified.  Although  the  defendant  had 
the  right  to  fill  out  his  unexpired  term,  he 
had  a  right  to  nothing  more.  Parry's  right 
to  occupy  the  ofllce  thereafter  had  become 
full  and  complete.  Nothing  whatever  re- 
mained to  be  done  but  to  iis.sume  and  enter 
on  the  discharge  of  its  duties  when  the  day 
should  arrive.  Parry  '  died.  This  evenx, 
however,  conferred  no  new  right  on  the  de- 
fendant. The  election  and  qualification  of 
Parry  had  put  an  end  to  his  right  to  noid 
over.  The  argument  that  an  appointment 
to  fill  a  vacancy  cannot  be  made  while  there 
'  la  a  person  in  possession  of  the  office,  enti- 
tled to  discharge  its  duties,  may  appear 
specious  at  first  blush,  but,  on  anything  like 
close  consideration,  will  readily  be  found 
fallacious.  Whenever  it  is  definitely  ascer- 
tained that  a  vacancy  will  certainly  occur, 
It  nay  be  filled  by  appointment  A  vacancy 
occasioned  by  the  death  of  an  incumbent  is, 
of  coarse,  not  known  until  the  death  occurs, 
but  vacancies  caused  by  resignation  are 
usually  made  and  accepted  in  advance  of  the 
time  the  resignation  is  to  take  effect  In 
the  case  of  State  v.  Seay,  G4  Mo.  89,  a  ques- 
tion substantially  identical  with  that  pre- 
sented in  this  case  was  under  consideration. 
It  appeared  that  in  November,  1868,  Gale 
(vas  elected  Judge  of  the  Ninth  Judicial  cii^ 
cult;  his  term  of  office  commencing  on  the 
first  Monday  in  January,  1800.  In  Novem- 
ber, 1874,  McGord  was  duly  elected  as  his 
successor,  received  his  commission,  and  took 


the  oath  of  office.  On  the  2d  of  January, 
after  he  had  qualified,  but  before  the  expira- 
tion of  Gale's  term,  he  died.  The  governor 
Issued  a  writ  fcH-  an  election  to  fill  the  va- 
cancy. The  opinion  concludes:  "By  the 
terms  of  the  constitution.  Gale's  term  was  to 
cease  when  a  successor  should  be  elected 
and  qualified.  His  successor,  McCord,  was 
duly  elected  and  duly  qualified,  and,  when 
that  occurred,  Gale's  right  to  bold  over  ceas- 
ed; and  the  death  of  that  successor  before 
his  term  commenced  did  not  revive  a  right 
in  Gale  which  ceased  when  McCord  quali- 
fied." In  State  v.  Bemenderfer,  86  Ind.  374, 
It  was  said:  "It  cannot  be  legally  possible 
that  when  the  right  to  an  office  has  once 
been  destroyed,  or  terminated,  the  subse- 
quent death  of  the  person  who  had  been 
elected,  and  who  had  duly  qualified,  revIveJ= 
the  right  which  the  election  and  qtialificatlon 
had  put  an  end  to,  for  the  right  to  hold  over 
exists  only  In  cases  where  there  Is  no  legall.v 
elected  and  qualified  successor.  When  the 
rights  of  the  successor  vest,  those  of  the  In 
cumbent  terminate,  and  they  do  vest  after 
election  and  qualification  according  to  law.'' 
The  case  of  State  v.  Hopkins,  10  Ohio  St. 
509,  goes  further,  holding  that  a  vacancy 
arises  on  the  death  of  the  person  elected  be 
fore  qualification.  See,  also,  Mechem,  Pub 
Oft.  {  401.  The  general  current  of  author! 
ties  would  seem  to  be  to  the  effect,  how 
ever,  that,  where  the  death  of  the  successoi 
elect  occurs  before  he  qualifies,  the  Incum- 
bent holds  over.  We  are  clearly  of  the  opin 
Ion  that  there  was  a  vacancy  occurring  a> 
the  end  of  the  regular  term  of  the  defend 
ant  which  the  governor  might  fill  by  aj) 
polntment;  and  the  relator,  having  beei- 
duly  appointed  and  qualified,  was  entitled  tc 
the  possession  of  the  office  on  the  14th  da.\ 
of  January,  1805.  Judgment  of  ouster,  and 
for  delivery  of  the  possession  of  the  office  to 
the  relator,  will  be  entered.  All  the  Justicef^ 
concurring. 


(56  Kan.  101' 
GLASS  T.  HUTOHINSON. 
(Supreme  Court  of  Kansas.     April  30,  1895.) 

COUKTT    ATTORNET— Bond— SUFUCIBKCT  IN 

AMonsT. 
Where  the  bond  of  plaintiff,  as  connty  n> 
torney,  was  fixed  by  the  county  board  at  $1.00;  > 
and  his  Ruopessor  elect  duly  gave  bond  in  li!< 
sum,  and  it  does  uot  appear  that  any  order  of  tli. 
county  board  fixing  a  larger  sura  was  ever  matU- 
such  bond   will  be  deemed  sullioicnt  in  amoun; 
until  a  larger  one  is  ordered  by  tbe  board. 
(Syllabus  by  the  Court) 

Quo  warranto  proceedings  by  W.  S.  Glas> 
against  Edward  Hutchinson.  Judgment  foi 
defendant 

W.  S.  Gla^,  in  pro.  per.  Edward  Hutchin- 
son, In  pra  per. 

ALLEN,  J.  The  main  question  Involved  in 
this  case  is  substantially  Identical  with  that 
In  the  case  of  State  T.  Albert  (just  decided)  4o 
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Pac.  286.  The  plaintiff  wag  elected  county 
attorney  of  Marshall  county  in  1892.  In  1894 
3.  W.  Coon  waa  elected  as  his  snccessor.  On 
the  30th  of  November,  1894,  he  gave  an  official 
bond,  and  took  the  oath  of  office,  and  died  on 
the  2d  of  January,  1895.  The  district  jndge 
thereupon  appointed  the  defendant  to  fill  the 
vacancy.  The  main  contention  In  this  case, 
also,  is  aa  to  whether  the  death  of  the  plain- 
tiff's successor  elect  after  qualification  created 
a  vacancy  which  might  be  filled  by  appoint- 
ment That  question  has  been  settled  by  the 
case  of  State  v.  Albert.  One  further  point  is 
urged  in  this  case:  The  statute  requires  a 
county  attorney  to  give  bond  in  a  sum  not 
less  than  $1,000,  to  be  fixed  by  the  county 
tx>ard.  Coon  gave  a  bond  in  the  sum  of  $1,- 
000,  but  it  appears  that  no  order  was  made  by 
the  county  board  fixing  the  amount.  -  After 
the  plaintiff  was  elected,  be  requested  the 
county  board,  while  in  session,  to  fix  the 
amount  of  his  bond,  and  the  chairman  answer- 
ed that  $1,000  would  be  sufficient.  No  order 
was  entered  of  record,  nor  does  it  appear  that 
a  larger  bond  was  required  by  the  county 
board  at  any  time.  Under  these  circumstan- 
ces, we  think  a  bond,  duly  approved  by  the 
county  clerk,  in  the  sum  of  $1,000,  met  the  re- 
quirements of  the  law  until  such  time,  at  least, 
as  the  county  board  should  require  one  for  a 
larger  amount.  Judgment  will  be  entered  for 
the  defendant    All  the  justices  concurring. 


(56  Kan.  186) 

KANSAS  CITY,  FT.  S.  &  M.  E.  CO.  v.  BER- 
RY. 

(Supreme  Ckiurt  of  Kanias.     April  30, 1893.) 
Motion  fob  New  Tbiai  — Timb  or  Filiwo  —  Rb- 

FU8AL  TO  ReCEIVB   VbRDICT  —  BuBSBQDBMT  RB- 

CBiPT  undbb  Sufkbmb  Coukt  Mamdatb  —  Is- 

TEUEBT. 

1.  A  general  verdict  in  favor  of  the  plaintiff, 
and  answers  to  special  questions  supporting  such 
general  verdict,  were  returned  by  the  jury,  which 
the  court  declined  to  receive  or  record,  but  permit- 
ted to  be  filed,  in  order  that  the  whole  proceedings 
in  the  case  might  appear  on  the  record.  The 
conrt  then  directed  tlie  jury  to  render  a  general 
verdict  in  favor  of  the  defendant,  which  was  done, 
and  thereupon  judgment  was  entered  against  the 
plaintiff  for  costs.  The  case  was  then  brought 
to  this  court,  which  reversed  the  judgment,  and 
directed  judgment  in  favor  of  the  plaintiff  for  the 
amount  found  by  the  jury.  Held,  that  the  ver- 
dict is  to  be  treated  as  having  been  first  received 
when  the  mandate  of  this  court  was  presented  to 
the  district  court,  and  that  the  defendant  might 
within  three  days  thereafter,  and  nt  the  same 
term,  flic  a  motion  for  a  new  trial  for  errors  of 
law  occurring  at  tlie  trial. 

2.  A  motion  for  a  new  trial  having  been  filed 
and  overruled,  the  action  of  the  court  can  only 
be  reviewed  on  a  transcript  of  the  whole  record, 
or  a  case  made  showing  so  much  of  the  proceed- 
ings of  the  court  as  are  necessary  to  present  the 
errors  complained  of.  None  of  the  proceedings 
of  the  court  at  the  trial  Iieing  shown  m  the  case 
attached  to  the  petition  in  error,  the  ruling  of  the 
court  on  the  motion  for  a  new  trial  is  conclusive. 

3.  Aa  the  trial  court  refused  to  treat  the 
verdict  in  favor  of  the  plaintiff  as  a  verdict  until 
required  to  do  so  by  the  mandate  of  this  court, 
the  liability  of  the  defendant  did  not  become  fixed 
nntil  after  the  judgment  was  rendered  by  direction 


of  this  court,  and  no  interest  accrued  thereon  prior 
to  the  time  the  mandate  of  this  conrt  was  present- 
ed and  acted  on  by  the  district  court.  It  waa  er- 
ror  to  allow  interest  from  the  time  the  verdict  waa 
brought  in  by  the  jury. 
(Syllabus  by  the  0)urt) 

Error  from  district  court,  Bourbon  county; 
J.  S.  West,  Judge. 

Action  by  Helen  A.  Berry  against  the  Kan- 
sas City,  Ft  Scott  &  Memphis  Railroad 
Company.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Modified. 

Wallace  Pratt,  O.  W.  Blair,  and  I.  P. 
Dana,  for  plaintiff  in  error.  B.  F.  Ware, 
for  defendant  in  error. 

ALLEN,  J.  The  facts  In  this  case  aa  It 
was  first  presented  to  this  court  appear  in 
52  Kan.  759,  34  Pac.  805.  This  court,  on  the 
case  then  submitted,  held  that  the  district 
court  erred  in  refusing  to  receive  and  enter 
the  verdict  of  the  Jury,  and  directed  that 
Judgment  be  entered  In  favor  of  the  plaintiff 
for  the  amount  of  the  verdict  A  mandate 
waa  duly  Issued,  and  filed  in  the  district 
court  of  Bourbon  county;  and  on  the  16th 
day  of  May,  1894,  it  was  presented  to  the 
court  with  a  motion  for  Judgment  thereon. 
Thereupon  the  defendant  filed  a  motion  for 
a  new  trial  on  various  groimds.  This  mo- 
tion was  overruled,  and  the  defendant  ex- 
cepted. A  Journal  entry  incorporated  In  the 
case  made  recites:  "Now,  on  this  May  18, 
1894,  came  on  to  be  heard  the  above-entitled 
cause  on  plaintiff's  motion  for  Judgment 
on  the  supreme  court's  mandate  filed  here 
May  9,  IStM,  the  plaintiff  appearing  by  her 
attorney,  E.  F.  Ware,  and  defendant  by  its 
attorney,  I.  P.  Dana.  Defendant  asked  the 
court  to  allow  It  a  reasonable  time  before 
rendering  any  Judgment  in  plaintiff's  favor 
to  file  here  a  transcript  of  the  testimony 
Introduced  at  the  trial  of  the  cause  in  Janu- 
ary, 1890,  and  a  transcript  of  the  charge 
given  by  the  Judge  to  the  Jury  at  that  trial, 
and  also  asked  the  court  for  leave  to  present 
to  It  for  review  errors  of  law  which  occOrred 
at  said  trial,  each  of  which  requests  and  ' 
applications  the  court  refused  and  overruled, 
and  to  each  such  ruling  of  the  conrt  defend- 
ant at  the  time  duly  excepted  and  excepts. 
Thereupon,  arguments  having  been  heard 
on  plaintiff's  said  motion,  the  court  doth  or- 
der, adjudge,  and  decree:  First  That  the 
Judgment  heretofore  rendered  herein  on  Jan- 
uary 18,  1890,  which  Is  recorded  in  Journal 
P,  at  page  433,  of  the  records  of  this  court 
be  set  aside  and  held  for  naught;  said 
Judgment  being  the  one  rendered  in  favor  of 
the  defendant  a.nd  against  the  plaintiff,  for 
costs.  Second.  That  the  plaintiff  have  and 
recover  of  and  from  the  defendant  the  sum 
of  $5,000,  the  amount  named  in  the  ver- 
dict of  the  Jury  in  favor  of  plaintiff  filed 
January  18,  1890,  together  with  six  per  cent 
Interest  thereon  from  the  date  of  said  ver- 
dict, being  a  total  sum  of  sixty-two  hundred 
and  ninety-eight  ($6,298)  dollars."    Twenty- 
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flre  daya  was  slven  the  defendant  to  make 
and  aerre  a  case  for  this  court.    The  defend- 

I  ant  then  filed  a  motion  for  rehearing,  which 
was  overmled. 

;  Ck>uiisel   for  plaintiff  In  error  argne  with 

great  earnestness  and  force  that  the  general 
verdict  in  favor  of  the  plaintiff  for  $5,000  and 

'  the  spedal  findings  of  fact  were  never  recog- 
nl2ed  by  the  trial  court  as  verdicts  until  after 
the  mandate  of  this  court  was  presented  dl- 

'  rectlng  that  they  be  received  and  filed,  and 
judgment  entered  thereon;   that,  at  the  time 

i  of  the  trial,  the  court  refused  to  receive  or  rec- 
ognize these  verdicts  as  verdicts,  but  directed 
a  general  verdict  in  favor  of  the  defendant, 
on  which  It  .entered  judgment;  that,  however 
much  the  court  might  have  erred  In  the  con- 
dnct  of  the  trial,  however  unsupported  by  law 
or  the  facts  the  verdict  on  which  this  court 
directed  judgment  to.be  entered  might  be,  the 
defendant,  having  a  verdict  in  its  favor,  and 
a  judgment  thereon,  not  only  was  not  called 
on  to  file  a  motion  for  a  new  trial,  but  that 
tliere  was  absolutely  no  foundation  for  any 
such  motion.  It  is  further  insisted  that  vital- 
ity was  first  given  to  the  verdict  by  the  order 
and  judgment  of  this  court,  and  that  not  until 
Its  mandate  was  presented  to  the  district  court 
did  the  verdict  of  the  jury  have  any  force  as 
a  verdict;  that  th0  defendant  was  then,  for 
the  first  time,  called  up<Hi  to  challenge  Its  cor- 
rectness or  the  proceedings  of  the  court  at  the 
trial.  These  views  impress  us  as  sound.  The 
defendant  was  under  no  obligation  to  recog- 
nize a  verdict  as  valid  which  the  court  refused 
to  receive  or  act  upon.  This  court  held  that 
Q»  district  court  erred  in  refusing  to  receive 
the  special  findings  and  the  general  verdict  in 
faror  of  the  plalntlfT,  and  In  refusing  to 
treat  them  as  verdicts,  and  directed  that  they 
should  be  so  received  and  treated.  We  think 
the  defendant  then  had  a  right  to  file  a  mo- 
tion for  a  new  trial  within  the  statutory  time 
after  the  mandate  of  this  court  was  presented; 
that  it  was  then  the  duty  of  the  court  to 
pass  on  the  motion  for  a  new  trial;  and  that, 
on  such  motion  being  overmled,  the  defend- 
ant bad  a  right  to  make  a  case,  and  present 
to  this  court  any  errors  occurring  at  the  trial. 
If  this  were  not  so,  the  defendant  would  be 
utterly  without  remedy,  no  matter  how  many 
or  serious  the  errors  of  law  occurring  at  the 
trial  might  have  been.  On  examining  the 
record,  however,  we  find  nothing  to  avail  tlie 
defendant  In  attacking  the  verdict  A  motion 
for  a  new  trial  was  duly  presented,  overruled 
by  the  court,  and  an  exception  to  such  ruling 
taken  by  the  defendant  The  defendant  asked 
time  to  file  in  that  court  a  transcript  of  the 
testimony  Introduced  at  the  trial,  and  of  the 
charge  to  the  jury,  and  for  leave  to  present 
errors  of  law  which  occurred  at  the  triaL 
These  requests  were  refused,  and  properly  so. 
Of  cotnrse,  on  the  motion  for  a  new  trial,  the 
defendant  bad  the  right  to  present  to  the  court 
for  review  errors  of  law  which  occurred  at 
the  trial;  but  there  is  nothing  in  the  record 
•bowing  that  the  defendant  was  prevented 
Y40F.no.5— 19 


from  calling  the  attention  of  the  conrt  to  any 
and  every  matter  proper  to  be  considered  on 
the  motion  for  a  new  trlaL  The  -  defendant 
had  no  right  to  take  time  to  obtain  a  tran- 
script of  the  testimony  and  charge  of  the  court 
to  be  filed  in  the  district  court  AU  errors  of 
law  or  in  the  proceedings  at  the  trial  could  be 
presented  without  It  Time  was  In  fact  given 
the  defendant  to  make  a  case,  but  neitlier  th« 
pleadings,  original  journal  entry,  evidence,  aot 
charge  of  the  court  are  contained  in  the  case. 
There  is  absolutely  nothing  in  the  case  before 
us  showing  anything  atwut  what  was  done  at 
the  triaL  We,  therefore.  Are  not  called  on  to 
consider  any  question  with  reference  to  the 
correctness  of  tlie  verdict  which  was  not  final- 
ly disposed  of  on  the  former  hearing  of  this 
casa 

Another  question  is,  however,  fairly  pr» 
sented  by  the  record.  The  court  not  only 
entered  judgment  for  $5,000.  the  amount  of 
the  verdict,  but  added  thereto  Interest  from 
the  date  of  Its  return  by  the  jury.  The 
question  as  to  whether  interest  may  be  al- 
lowed on  verdicts  prior  to  judgment  has 
been  fully  discussed,  and  authorities  are 
cited  on  both  sides.  In  support  of  the  rul- 
ing of  the  court  are  cited  the  cases  of  Gib- 
son ▼.  Cincinnati  Enquirer,  2  Flip.  88,  Fed. 
Cas.  No.  5,391,  and  Griffith  v.  Railroad  Co., 
44  Fed.  574;  and  against  It  Kelsey  v.  Mur- 
phy, 30  Pa.  St  340;  11  Am.  &  Eng.  Enc 
Law,  379,  880,  391;  Bowman  v.  Wilson,  2 
McCrary,  394,  12  Fed.  SG4;  In  re  Rebecca 
Clyde,  12  Blatchf.  403,  Fed.  Cas.  No.  11,622; 
Hamer  v.  Kirkwood,  25  Miss.  95;  Reece  v. 
Knott,  8  Utah,  451,  24  Pac.  757;  Redfield 
V.  Iron  Co.,  110  U.  8.  174,  3  Sup.  Ct  570; 
Railroad  Co.  v.  Gabbert,  34  Kan.  132,  8  Paa 
218;  Simmons  v.  Garrett,  McCahon,  82;  As- 
sociation V.  Hitchcock,  4  Kan.  36;  Wilson  v. 
Means,  25  Kan.  83.  In  some  states  inter- 
est on  verdicts  is  expressly  allowed  by  stat- 
ute, but  not  in  this  state.  We  think  the 
general  rule  to  be  gleaned  from  the  author- 
ities is  that  where  delay  in  entering  judg- 
ment on  the  verdict  is  occasioned  by  the 
act  of  the  party  against  whom  It  is  rendered, 
interest  is  allowed.  Irvin  v.  Hazleton,  37 
Pa.  St  4C5;  Shephard  r.  Brenton,  20  Iowa, 
41;  Boll  V.  Ketchum,  2  Denio,  188.  It  can- 
not be  said  that  the  delay  In  entering  judg- 
ment resulted  from  any  action  of  the  de- 
fendant It  Is  true  that  the  defendant  has 
at  all  times  contested  the  plaintiff's  right 
of  recovery,  has  at  all  times  denied  liabil- 
ity; but  the  contention  of  the  defendant  was 
sustained  by  the  district  court,  which  held 
that  there  was  no  liability.  The  view  we 
take  of  this  case,  however,  renders  it  unnec- 
essary to  decide  the  question  whether  a  ver- 
dict bears  interest  from  the  time  of  Its  ren- 
dition or  not  The  verdict  was'  never  re<y 
ognlzed  nor  received  as  a  verdict  by  the  dis- 
trict court  until  it  was  done  in  obedience  to 
the  mandate!  of  this  conrt  It  then  for  the 
first  time  was  given  force  and  vitality.  At 
ttie  termination  of  the  tilal,  altboueb  tb» 
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Jury  made  such  findings  that  this  court  after- 
wards held  that  the  company  was  liable  for 
the  amount  found  by  the  jury,  yet  the  dis- 
trict court  recognized  and  received  the  ver- 
dict In  favor  of  the  defendant,  which  It  or- 
dered, and  rendered  Judgment  thereon  in 
favor  of  the  defendant  for  costs.  Though 
the  jury  found  that  the  defendant  was  lia- 
ble, the  trial  court  held  that  under  the  law 
there  was  no  liability.  The  plaintiff  then 
had  failed  to  establish  her  right  to  the  pay- 
ment of  any  sum  from  the  defendant.  There 
was  neither  a  Judgment  nor  a  verdict  recog- 
nized as  valid  by  the  district  court.  No  de- 
maud  was  established  which  the  defendant 
was  called  on  to  discharge  until  judgment 
was  entered  on  the  findings  of  the  jury  in 
accordance  with  the  mandate  of  this  court. 
The  claim  in  this  case,  as  in  that  of  Railroad 
Co.  V.  Gabbert,  supra,  was  for  damages 
resulting  from  a  tort,  not  recoverable  at  all 
at  common  law,  but  solely  by  reason  of  a 
statute  of  the  state.  The  damages  were 
wholly  unliquidated  prior  to  the  judgment, 
and  no  interest  accrued,  or  could  accrue, 
before  a  verdict  was  rendered.  We  think 
no  liability  was  ever  established  against  the 
defendant  until  the  16th  day  of  May,  18&i, 
when  judgment  was  in  fact  rendered. 

The  district  court  is  directed  to  modify  the 
judgment  by  striking  out  the  allowance  of 
interest,  so  that  it  will  stand  as  a  judgment 
rendered  on  the  10th  day  of  May,  18&4,  for 
$5,000,  from  which  date  it  will  bear  inter- 
est at  6  per  cent.  The  costs  in  this  court 
will  be  equally  divided.  All  the  justices 
concurring. 


0«  Mont.  211) 

HIRSCHLER  et  al.  v.  McKENDRICKS. 

(Supreme  Court  of  Montana.     May  20,  1895.) 

MiMiNO— Forfeiture  of  Claim  —  Hesomption  of 
Wore. 

1.  The  findine  of  a  iaiy  that  plaintiifs  had 
not  done  the  $100  worth  of  labor  required  by 
Rev.  St._  U.  S.  i  2324,  each  year  on  a  mining 
olnim,  will  not  be  disturbed  wnere,  under  plain- 
tiffs' evidence,  it  barely  reaches  that  amount,  and 
the  evidence  of  the  defendant  makes  it  consider- 
ably less. 

2.  Evidence  of  the  cost  of  sharpening  picks 
used  in  the  work  on  a  mining  clnini,  offered  on 
the  is-sue  of  whether  $100  worth  of  work  had  been 
done  on  the  cluim  in  a  year,  was  properly  reject- 
ed where  counsel  refused  to  inform  the  court 
whether  he  wished  to  show  that  they  had  been 
iharpened  on  the  premises  or  before  they  had 
oeen  taken  there. 

3.  Under  the  proviso  to  Rev.  St.  U.  S.  5  2324, 
that  failure  to  perform  $100  worth  of  labor  in  a 
year  on  a  claim  shall  not  open  it  to  relocation  if 
the  locator  has  resumed  work  before  relocation, 
he  must  have  resumed  work  in  good  faith,  and 
have  prosecuted  it  with  reasonable  diligence  to- 
wards accomplishment  of  $100  worth  of  labor, 
and  such  prosecution  is  not  shown  by  evidence 
that,  during  the  first  half  of  the  month  before, 
relocation  work  was  done,  but  none  the  last  half, 
and  that  notice  was  posted  soliciting  proimsals 
for  $.'>(K)  worth  of  work,  no  excuse  being  shown 
for  the  cessation  from  work,  and  it  not  being 
shown  that  the  efforts  to  place  the  |500  contract 
were  before  the  relocation. 


Appeal  from  district  court,  Lewis  and 
Clarke  county;   Horace  R.  Buck,  Judge. 

Action  by  Edward  HIrschler  and  others 
against  William  McKendrlcks.  Judgment 
for  defendant.    Plaintiffs  appeal.    Affirmed. 

This  action  was  brought  by  platntlffB  to 
quiet  their  alleged  title  to  certain  mining 
premises.  They  claim  the  premises  under 
the  location  of  the  Rose  Cleveland  claim. 
The  defendant  was  asserting  title  to  the 
ground  under  the  location  of  the  Clements 
claim.  The  Rose  Cleveland  was  located 
by  plaintiffs'  predecessors  January  1,  1889. 
The  Clements  was  located  by  defendant  Jan- 
uary 80,  1801.  Plaintiffs  did  not  represent 
the  Rose  Cleveland  In  1889  or  1890.  De- 
fendant claimed  a  fortelture  on  the  part  of 
plaintiffs  by  reason  of  such  nonr^resenta- 
tion.  We  use  the  word  "representation" 
as  the  popular  term  employed  by  miners  to 
indicate  the  annual  accomplishment  of  $100 
worth  of  labor  or  Improvements  upon  a 
mining  claim.  Rev.  St.  U.  S.  §  2324.  Plain- 
tiffs defend  against  the  forfeiture  by  al- 
legation and  attempted  proof  that,  prior  to 
the  location  by  defendant,  they  (plaintiffs) 
had  resumed  work  upon  the  claim  after 
failure,  and  before  relocation.  Rev.  St.  U. 
8.  §  2324.  The  case  was  tried  upon  the  Issue 
of  whether  the  plaintiffs  had  in  good  faith, 
and  with  reasonable  diligence,  resumed  work 
upon  the  Rose  Cleveland  before  the  reloca- 
tion of  the  ground  by  the  defendant  as  the 
Clements.  The  findings  of  the  jury  In  this 
respect  were  generally  and  In  detail  against 
the  plaintiffs.  Judgment  was  entered  in 
favor  of  defendant,  quieting  his  title  In  the 
premises  as  to  the  Clements  lode.  Plain- 
tiffs' motion  for  new  trial  was  denied.  From 
that  order  and  the  Judgment,  they  appeal. 

A.  C.  Botkin  and  Theo  Sheds,  for  appel- 
lants.   J.  M.  Clements,  for  respondent. 

DB  WITT,  J.  (after  stating  the  facts).  As 
to  the  construction  of  the  words  "resuming 
work,"  as  found  in  section  2324,  Rev.  St  U. 
S.,  we  will  not  again  review  the  decisions. 
We  are  satisfied  with  the  conclusion  reach- 
ed in  Uonaker  v.  Martin,  11  Mont.  91,  27 
Pac.  397,  as  announced  In  the  opinion  by 
Mr.  Chief  Justice  Blake.  In  that  case, 
after  reviewing  the  authorities,  the  cotirt 
said:  "When,  therefore,  he  availed  himself 
of  the  statutory  privilege  of  resuming  work 
to  preserve  his  estate  from  forfeiture,  we 
hold  that  he  should  have  prosecuted  the 
same  with  reasonable  diligence,  until  the  re- 
quirement for  the  annual  labor  and  Improve- 
ments had  been  obeyed."  In  the  case  at 
bar  forfeiture  for  nonrepresentatlon  lu  1890 
Is  conceded.  The  question  remains  whether, 
when  the  relocation  was  made  by  defend- 
ant (January  30,  1891),  plaintiffs  had  re- 
sumed work  in  good  faith,  and  prosecuted 
the  same  with  reasonable  diligence  to  or 
towards  the  accomplishment  of  $100  worth 
of  labor  performed  or  Improvements  made. 
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Two  contentlom  an  made  by  plaintiffs: 
First,  that  they  had  actually  accorapllshed 
(100  worth  of  labor  or  improTements  before 
the  relocation;  second,  that.  If  the  $100 
wortb  of  labor  or  Improvements  was  not 
completed,  they  were  at  least  advancing 
towards  such  completion  with  due  diligence 
when  the  relocation  was  made.  We  will 
take  these  propositions  in  their  order. 

1.  Plaintiffs  introduced  testimony  that  two 
men,  Langan  and  Walsh,  for  them,  resumed 
work  on  -  the  night  of  December  31,  1890, 
and  worked  until  morning.  Commencing 
again  January  2d,  these  men  performed  six 
consecutive  days  of  labor.  This  aggregated 
seven  days  for  two  men,  or  fourteen  days 
of  labor,  which,  at  $3.30  per  day  (the  ordi- 
nary miner's  wages),  and  with  a  little  extra 
compensation  for  the  nightwork  on  the  1st 
of  January,  footed  up  a  total  of  $25  for  each 
man,  which  was  paid  to  them,  and  which 
was  a  reasonable  compensation.  A  miner 
by  the  name  of  Uuggins,  employed  by  the 
other  owner  in  the  Rose  Cleveland,  it  appear- 
ed, worked  10  days  in  January  before  the 
relocation.  This,  at  $3.50  a  day,  would 
equal  $35.  There  was  also  evidence  by 
plaintiffs  tending  to  show  that  three  men 
(McDonald,  Baatz,  and  Dulah)  worked  a  day 
each  in  December,  1890,  at  $3  per  day,  which 
would  be  $9.  At  plaintiffs'  estimate  ot.  thi? 
labor,  they  would  have  S94  to  their  creait 
In  labor  performed  and  Improvements  made. 
It  was  also  claimed  by  plaintiffs  that  some 
logs  were  cut  for  a  cabin  before  the  relocav 
tion.  Xiestimony  npon  this  question  was 
qalte  indefinite,  and  the  value  of  this  work, 
if  any,  was  exceedingly  small.  The  cross- 
examination  upon  this  i>olnt  did  not  leave 
tbe  proof  at  all  satisfactory  that  there  was 
any  sntistantlal  value  in  this  labor  or  im> 
provement.  It  is  sufficient  to  state  that 
plaintiffs  were  obliged  to  posh  the  value  ot 
their  labor  and  improvements  to  the  very 
extreme  to  reach  the  $100  mark.  They  bare- 
ly reached  that  mark,  if  at  all,  under  the 
best  view  of  their  own  testimony.  On  the 
other  hand,  tbe  defendant  called  a  numbe> 
of  experienced,  miners,  who  bad  examined 
the  results  of  the  labor  alleged  to  have 
been  performed  by  plaintiffs  in  resuming 
work.  They  testified  as  to  the  reasonable 
expense  of  making  the  excavations  which 
they  had  examined,  and  as  to  which  plain* 
tiffs'  witnesses  had  testified.  They  testified 
as  to  how  long  it  would  take  to  do  such 
work.  Their  testimony  cut  down  the  value 
of  plaintiffs'  labor  to  a  point  from  $14  to 
$36  less  than  plaintiffs  estimated  It  The 
jury  found  that  $100  worth  of  labor  or  Im- 
provements bad  not  been  made  before  the 
relocation,  and  that  the  value  was  only  $79. 
We  tiilnk  that  under  these  circumstances, 
when  the  plaintiffs  were  straining  every 
point  In  their  testimony  to  reach  an  estimate 
3f  $100,  and  when  It  was  doubtful  that  they 
bad  reached  such  figure,  even  In  the  best 
riew  of  theit  own .  testimony,  and  when  de> 


fendant's  testimony  reduced  the  value  far 
below  $100,  the  finding  of  the  jury  that  the 
value  was  $75  sbould  not  be  disturbed. 

The  plaintiffs  offered  testimony  as  to  the 
expense  of  sharpening  some  picks,  which  it 
was  claimed  Huggins  used  in  prosecuting 
the  woric  upon  tbe  claim.  This  evidence  was 
excluded  by  the  court,  and  error  therein  Is 
assigned.  It  may  be  that  there  are  circum- 
stances that  would  justify  charging  the  ex- 
pense of  sharpening  picks  as  part  of  the 
costs  of  representation.  We  are  quite  sure 
tliat  there  are  other  circumstances  where 
such  expense  could  not  be  allowed  as  part 
of  the  representation  work.  But  in  this  case 
we  do  not  think  we  need  inquire  into  tbe 
competency  of  this  testimony,  for  the  reason 
that  it  appears  by  tbe  record  that  tbe  court 
for  its  own  enlightenment  several  times  ask- 
ed counsel  to  inform  the  court  whether  he 
wished  to  show  that  the  picks  had  been 
sharpened  on  the  mining  premises  which 
were  being  worked,  or  whether  they  had 
been  sharpened  before  they  were  ever  taken 
to  the  premises.  The  record  further  shows 
that  counsel  refused  to  enlighten  the  court 
upon  this  subject  whereupon  the  court  ex- 
cluded the  evidence  offered.  It  seems  that 
the  court  by  this  inquiry  made  of  counsel, 
was  endeavoring  to  ascertain  whether  the 
sharpening  of  the  picks  was  such  an  ex- 
pense as,  under  all  the  circumstances,  should 
have  been  allowed.  If  the  sharpening  of 
picks  was  a  legitimate  expense,  we  cannot 
understand  why  counsel  did  not  respond  to 
the  inquiry  of  the  court  and  Si'^e  the  Infor- 
mation requested.  As  counsel  chose  to  give 
DO  explanation,  and  state  no  facts  which 
would  enable  the  conrt  to  rule  intelligently 
upon  bis  offer  of  testimony,  we  think  the 
coqrt  was  justified  in  excluding  the  evidence. 

2.  We  now  come  to  the  second  contention 
of  appellants.  They  claim  that  if  they  had 
not  completed  the.  $100  worth  of  labor  or  im- 
provements, they  did  show  that  they  were 
prosecuting  such  labor  with  due  diligence  to- 
wards tbe  completion  of  said  $100  worth  of  la- 
bor when  the  relocation  was  made  by  defend- 
ant. But  the  jury  found,  and,  as  we  think,  the 
finding  was  sustained  by  the  evidence,  that  the 
plaintiff  had  ceased  all  work  upon  the  claim 
for  15  days  before  relocation.  It  does  not  ap- 
pear that  they  were  obliged  to  cease  labor  by 
the  inclemency  of  the  weather,  or  the  rigor 
of  the  season  of  the  year,  or  for  any  other 
reason.  They  had  been  performing  such  la- 
bor up  to  the  middle  of  January,  and  no 
reason  appears  why  they  could  not  have  con- 
tinued such  labor  for  the  last  half  of  Janu- 
ary, as  well  as  during  the  first  half.  But 
the  contention  of  plaintiffs  is  that  they  were 
continuing  labor  in  good  faith  and  with  due 
diligence,  because  they  took  steps  towards 
the  letting  of  a  contract  for  the  performance 
of  $500  worth  of  work  for  the  purpose  of  ob- 
taining a  patent  The  plaintiffs  offered  to 
show  that  when  Huggins  quit  work,  about 
the  14th  of  January,  they  posted  a  notice  so 
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Udtliir  proposals  for  $500  worth  of  work, 
with  a  ylew  of  obtaining  a  patent  for  the 
premises,  and  that  certain  parties  negotiat- 
ed with  plaintiffs  with  a  view  of  taking  such 
contract,  and  went  npon  the  ground  for  that 
purpose,  hut  that,  on  account  of  the  reloca- 
tion of  the  claim,  they  refused  to  perfect  the 
contract  or  proceed  with  the  work.  The  tes- 
timony so  offered  was  excluded.  We  can 
understand  how  the  diligent  attempt  to  se- 
cure the  performance  of  $500  worth  of  work 
might,  under  proper  circumstances,  be  due 
diligence  In  resnming  and  continuing  labor 
upon  the  claim,  but  we  do  not  think  that  the 
testimony  offered  In  this  case  was  evidence 
of  such  diligence.  The  most  that  was  offer- 
ed to  be  proved  was  that  plaintiffs  had  post- 
ed up  a  notice  soliciting  proposals.  The  of- 
fer does  not  state  even  when  they  posted 
this  notice,  whether  before  or  after  the  relo- 
cation. The  offer  of  testimony  does  not  show 
the  negotiations  proposed  to  be  proved 
were  after"  the  relocation,  and  the  rather 
lame  statement  was  made  that  parties  re- 
fused to  take  said  $500  contract  because  the 
claim  had  been  relocated.  It  is  not  quite 
conceivable  why  a  contractor  should  object 
to  doing  the  work  because  the  relocation  had 
been  made.  If  he  received  his  pay  for  his 
contract,  it  would  not  be  material  to  him 
whether  the  plaintiffs'  title  to  the  ground 
was  good  or  bad.  We  do  not  think  that  the 
offer  of  this  testimony  showed  any  substan- 
tial effort  to  diligently  complete  the  repre- 
sentation of  the  claim.  Plaintiffs  allowed 
work  to  cease  altogether  for  15  days,  during 
which  time  they  could  have  easily  placed  the 
question  of  forfeiture  beyond  dispute;  and 
they  do  not  make  it  clear  whether  their  ef- 
forts to  place  the  $500  contract  were  before  or 
after  relocation. 

The  Judgment  of  the  district  court  and  the 
order  denying  a  new  trial  are  affirmed. 

PEMBERTON.  a  J.,  and  HUNT.  J.,  con- 
car. 

(1(  Mont  180) 

WALSH  et  al.  v.  MUELLER  et  at 

(Supreme  Court  of  Montana.    May  13,  1885.) 

Location  of  Mininq  Claim— Datb  or  DiscoviiitT 

— Evidence— I.nstkuction—Fbacddlest  Lo- 

OATios— Absekce  or  Evidence. 

1.  In  an  action  to  try  Utie  to  a  mining  clnim, 
plaintiffs  testified  that  on  September  15,  1890, 
they  discovered  in  a  shaft  they  were  sinking  at 
a  depth  of  about  50  feet  a  lead  of  manganese, 
carrying  oiitcroppings  of  silver  and  lead,  and 
that  ahout  the  last  of  September  they  quit  work, 
owing  to  the  unsafe  condition  of  the  shaft  At 
the  time  of  the  alleged  discovery  plaintiffs  lo- 
cated a  claim.  Several  other  witnesises  testified 
that  in  the  following  April,  soon  after  plaintiffs 
resumed  work,  they  wenfrdown  the  shaft  and  saw 
the  lead.  Iliere  was  no  evidence  to  contradict 
this  evidence.  Held,  that  a  finding  by  the  jury 
that  plaintiffs  did  not  discover  the  lead  on  Sep- 
tember 15.  160U,  should  be  set  aside  as  unsup- 
ported by  the  evidence. 

2.  Where,  in  an  action  to  try  title  to  a  min- 
ing claim,  defendants  do  not  plead  that  plaintiffs' 
loottion  waa  fraudulent,  In  that  plaintiffs,  with 


knowledge  of  the  direction  of  the  vein,  located 
their  claim  in  disregard  thereof,  and  there  was  no 
evidence  to  prove  such  fraud,  an  instruction  based 
on  snch  a  fraudulent  location  is  erroneooa. 

Appeal  from  district  court,  Meagher  conn- 
ty;  Frank  Henry,  Judge. 

Action  by  P.  T.  Walsh  and  others  against 
William  Mueller  and  others  to  try  title  to  a 
mining  claim.  There  was  a  Judgment  .for 
defendants,  and  plaintiffs  appeaL    Reversed. 

H.  O.  Mclntlre  and  McConnell,  CInybcrg  & 
Gunn,  for  {^pellants.  Toole  &  Wallace,  for 
resirandents. 

PEMBERTON.  0.  J.  Plaintiffs  claim  to 
be  the  owners  of  the  Haphazzard  quartz  lode 
mining  claim,  located,  as  they  allege  in  their 
complaint,  on  the  16th  day  of  September. 
ISiX).  The  said  claim  la  situated  in  Mon- 
tana (unorganized)  mining  district,  in  Meag- 
her county.  The  complaint  alleges  that  the 
defendants  claim  to  be  the  owners  of  the 
Safety  quartz  lode  mining  claim,  situated  in 
the  same  mining  district;  that  on  the  Slst 
day  of  January.  1891,  the  defendants  made 
application  to  the  United  States  land  office 
at  Helena,  Mont.,  to  obtain  a  patent  to  said 
Safety  lode  claim;  that  the  premises  cov- 
ered and  embraced  within  and  by  the  said 
Safety  lode  application  cross  and  overlaji 
all  of  said  Haphazzard  lode,  and  Include 
6.02  acres  of  the  said  Haphazzard  lode  claim: 
that  plaintiffs,  within  the  time  required  by 
law,  filed  their  adverse  claim  to  the  prem- 
■Ises  sought  to  be  entered  and  patented  under 
the  name  of  the  ''Safety  Lode."  This  suit 
Is  brought  to  try  the  right  to  the  title  and 
possession  of*  the  premises  in  conflict  and 
dispute.  The  case  was  tried  to  a  Jury.  Cer- 
tain findings  of  fact  were  submitted  to  and 
returned  by  the  Jury.  There  was  also'  a  goii 
eral  verdict  for  the  defendants.  Plaintiffs 
filed  their  motion  for  a  new  trial,  which  was 
refused  by  order  of  the  court  From  this  or- 
der this  appeal  is  pro.iecutcd. 

Appellants  assign  as  error  that  finding  No 
2  Is  not  warranted  by  the  evidence;  in  fact, 
they  say  that  said  finding  is  absolately  con- 
irary  to  the  evidence.  Finding  Mo.  2  Is  a9 
follows:  "Did  Walsh  and  Sweeney  enter 
npon  a  portion  of  the  unappropriated  public 
lauds  of  the  United  States  prior  to  the  1.5tli 
day  of  September,  1890,  and  on  said  15th  dn.v 
of  September,  1890,  discover  thereon  a  lend 
or  lode  with  at  least  one  well-defined  wall, 
and  containing  rock  In  place  bearing  valu- 
able mineral  deposits  of  sliver,  lead,  and 
manganese?  Answer.  No."  As  to  whether 
a  vein  was  discovered  on  the  Haphazzard 
claim,  and  when  such  discovery  was  made, 
P.  T.  Walsh  testified  as  follows:  "My  name 
is  P.  T.  Walsh.  I  reside  in  Neihart  My 
business  Is  mining.  I  have  been  15  years  In 
that  business.  My  age  Is  37.  I  was  bom  In 
California,  and  am  a  citizen  of  the  United 
States.  1  am  acquainted  with  the  Haphaz- 
zard mining  claim.  I  am  one  of  the  locators 
of  it    I  first  became  acqtialiited  witb  it 
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when  we  located  11  I  did  some  work  on  the 
Hapbaszard  ground  before  it  waa  located  as 
tfie  Uaphazzard.  I  went  there  the  22d  or  23d 
of  August,  1890.  I  worked  about  one  month 
after  that  time.  I  helped  around  there  a 
little.  I  also  did  a  little  mining  work  there. 
The  shaft  was  on  the-'northeast  part  of  the 
claim.  I  began  work  in  that  shaft  the  22d 
or  23d  of  August,  and  worked  about  one 
month.  I  worked  there  myself  until  the 
night  of  September  15,  1890.  On  that  night 
I  was  working  on  the  upper  shaft.  Two  men 
were  at  work  there.  About  10  o'clock  I  went 
up  there,  and  went  down  in  the  shaft,  and 
dug  It  deeper.  The  more  we  dug  the  more 
we  found  cropplngs  of  the  lead.  I  think  we 
sunk-  three  feet  that  night,— a  narrow  trench 
on  this  lead.  This  lead  was  14  Inches  wide. 
Un  the  «>ast  of  It  the  formation  was  granite. 
With  leference  to  the  creek,  the  east  side  Is 
the  upper  side  of  the  shaft  I  think  we  were 
down  47  feot  when  this  lead  was  discovered. 
I  did  not  measure  It  at  the  time.  We  then 
sunk  8  or  3^  feet  more.  This  lead  contained 
manganese,  also  a  little  talc.  The  forma- 
tion on  the  east  side  was  the  footwall  of  the 
lead.  This  lead  came  through  on  the  east 
side,  and  went  'angling  and  dipped  towards 
the  west  The  general  course  of  the  vein 
Is  a  few  degrees  off  of  north  and  south.  We 
sunk  four  feet  in  the  clear  on  this  lead,  when 
the  shaft  became  dangerous.  We  then  did 
no  further  work.  We  quit  work  about  the 
last  of  September.  The  manganese  that  I 
mentioned  contained  cropplngs  of  silver  lead 
ore.  The  lead  matter  also  carried  iron. 
After  making  this  discovery,  we  stuck  a  no- 
tice on  the  claim.  We  then  put  up  stakes  10 
feet  In  an  eastern  direction  from  the  shaft 
one  north  of  the  shaft  12  feet  We  meas- 
ured 300  feet  on  each  side  of  the  northern 
stake,  on  the  south  line  of  the  Compromise 
ground.  We  then  went  to  the  southwest 
corner  of  the  Keagan  location,  and  put  up  a 
stake  there.  Six  hundred  feet  to  the  west 
we  placed  another  stake.  All  the  places 
which  are  indicated  on  the  map  we  marked 
with  stakes.  I  do  not  rememb^  the  points 
as  they  came,  but  they  are  all  described  In 
the  notice  of  location.  I  staked  it  all  around. 
Patrick  Sweeney  was  with  me.  After  we 
had  done  this  staking  we  sent  the  location 
notice  on  the  stage  to  be  recorded."  He 
also  testifies  that  very  soon  after  the  discov- 
ery they  qnltwork  until  in  April,  1891.  Pat- 
rick Sweeney  testifies  as  follows:  "We 
struck  lead  matter  In  the  shaft  abont  45  feet 
down.  This  lead  was  struck  In  bedrock, 
composed,  I  think,  of  granite.  I  do  not 
know  what  the  lead  contained,  but  It  was  of 
such  a  nature  that  it  could  be  distinguished 
from  the  surrounding  rock.  I  was  not  In 
the  mine  at  the  time  the  lead  was  struck. 
Mr.  Walsh  was  there.  We  both  went  down 
In  the  shaft  Mr.  Walsh  was  there  sinking 
the  shaft  That  night  I  should  judge  we 
sank  three  feet  further.  I  think  the  vein 
was  from  12  to  15  Inches  wide.    The  work 


that  we  were  doing  was  sinking  In  the  shaft 
After  the  discovery  the  shaft  was  timbered 
up.  I  do  not  know  exactly  the  course  or  dip 
of  the  lead.  It  came  In  the  shaft  from  the 
west,— from  the  hill  side.  I  stayed  at  the 
shaft  that  night.  I  wrote  a  location  notice, 
and  put  a  copy  of  It  on  a  post  We  then 
staked  the  ground.  We  put  up  four  stakes 
at  the  four  comers  of  the  claim.  Mr.  Walsh 
marked  them,  I  remember,  'A,'  'B,'  'C,'  'D.' 
Ue  also  put  the  name  of  the  claim  on  the 
stakes.  The  stakes  were  driven  Into  the 
ground,  and  rocks  were  piled  around  them." 
Stephen  Pierce  testifies  as  follows:  "I  have 
worked  In  the  upper  shaft  on  the  ground.  I 
worked  there  September  16th  and  17th.  At 
that  time  the  shaft  was  40  or  50  feet  deep,  I 
should  Judge.  I  went  to  the  bottom  of  that 
shaft  On  the  east  side  of  the  shaft  there 
was  granite.  In  the  shaft  lay  a  ledge  of 
mineral  containing  manganese,  talc,  and 
lead  matter.  The  course  of  this  ledge  was 
north  and  south.  It  dips  or  idtches  to  the 
west  The  shaft  bad  been  sunk  some  5  feet 
on  the  ledge,  and  at  the  upper  side  of  the 
ledge  about  3^  feet  I  measured  this  ledge. 
It  was  about  1  foot  -wide.  It  contained 
some  manganese,  talc,  and  quartz.  The  talc 
was  under  the  ledge  at  the  footwall.  This 
wall  was  on  the  east.  The  ledge  carries  sil- 
ver, lend,  Iron,  and  I  saw  some  galena  there. 
I  am  acquainted  with  the  mines  of  Neihart. 
The  dip  of  the  mines  at  that  place  Is  gener- 
ally towards  the  west  I  have  been  engaged 
in  mining  In  Neihart  ever  since  I  came  to 
the  town.  As  these  mines  Increase  In  depth 
tlje  character  of  the  same  Improves."  Thom- 
as Starboard  testifies  as  follows:  "I  reside 
in  Ndhart  My  business  Is  mining.  I  have 
been  engaged  In  mining  since  1870,  21  years 
or  more  ago.  I  am  engaged  In  mining  at 
Neihart  I  am  foreman  In  the  Monarch  mine 
there.  I  know  the  Haphnzzard  shaft  I 
was  there  In  April,  1891.  I  went  Into  It 
at  that  time.  I  went  to  the  bottom.  The 
shaft  is  about  40  or  50  feet  deep.  The 
shaft  was  timbered  to  about  5  or  6  feet  from 
the  bottom.  I  saw  the  lead  in  the  south  end 
of  the  shaft  6  or  8  feet  up  from  the  bottom.  I 
saw  the  footwall.  I  saw  the  wall  on  each 
side  of  the  vein.  The  vein  contains  manga- 
nese and  quartz,  with  oxidized  Iron  and  talc. 
It  was  very  fair  lead  matter.  The  vein 
pitched  to  the  west  The  strike  or  course  of 
the  vein  is  from  northwest  to  southeast 
There  was  sufficient  indication,  in  my  judg- 
ment as  a  miner,  to  justify  farther  work  In 
exploiting  this  vein.  I  saw  no  Indication  of 
a  drift  There  waa  so  much  water  in  the 
shaft"  Starboard  examined  this  mine 
about  the  time  work  was  resumed,  in  April, 
1891. 

This  evidence,  we  think,  shows  that  the 
discovery  was  made  on  this  Haphazzard 
claim  on  the  15th  of  September,  1890.  A 
close  Inspection  of  the  record  fails  to  show 
that  this  evidence  is  contradicted  In  any  re- 
spect whatever.    We  are  unable  to  discover 
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any  conflict  In  the  evidence  as  to  when  this 
discovery  was  made.  It  is  not  disputed  that 
a  discovery  of  a  vein  or  lead  was  made  on 
this  claim  by  plalntifl's;  but  the  respond- 
ents contend  that  It  was  not  made  on  or 
before  the  15th  day  of  September,  1890. 
We  find  no  evidence  to  sustain  this  conten- 
tion of  the  respondents.  This  is  not  a  question 
of  the  conflict  of  evidence.  The  contention 
of  appellants  is  that  there  was  no  evidence 
to  Justify  the  finding  of  the  jury  under  con- 
sideration. We  think  the  position  of  appel- 
lants is  amply  sustained  by  the  record.  As 
this  Qnding  is  not  supported  by  the  evidence, 
but  is  directly  contrary  to  all  the  evidence 
in  the  case,  we  think  the  court  erred  in  ap- 
proving it,  and  denying  a  motion  for  a  new 
trial. 

The  appellants  assign  as  error  the  giving 
of  Instruction  No.  8,  which  is  as  follows: 
"The  defendants  also  insist  that,  even  should 
It  be  found  from  the  evidence  that  plaln- 
'  tiffs'  location  was  otherwise  sufficient,  as 
based  upon  a  sufficient  discovery  of  a  vein 
whose  npex  lay  within  their  ground,  yet  It 
Is  void  because  it  was  made  In  willful  and 
fraudulent  violation  of  the  law  as  to  surface 
ground.  On  this  point  you  are  instructed 
that  the  act  of  congress  provides  that  the 
locator  take  no  more  than  1,500  feet  in 
length,  nor  more  than  300  feet  In  width,  on 
each  side  of  the  vein.  This  contemplates  a 
location  to  be  made  nearly  parallel  with  the 
line  of  the  vein,  and  if  a  locator,  knowing 
the  line  and  course  of  his  vein,  and  willfully, 
and  with  a  fraudulent  purpose,  locate  his 
claim  In  disregard  of  such  line  and  course  of 
the  vein,  and  establisti  its  length,  not  along 
the  vein,  but  across  it,  to  an  excess  of  sev- 
eral hundred  feet  or  more  beyond  the  3()0- 
foot  limit  allowed  by  congress  for  the  fraud- 
ulent purpose  of  gaining  and  appropriating 
such  excess  surface  ground  as  bis  mining 
claim,  this  would  be  in  deliberate  violation 
of  the  law,  and  a  locator  so  acting  could 
gain  no  rights  whatever  thereby,  but  his  lo- 
cation would  be  absolutely  null  and  void, 
and  he  would  be  left  In  as  bad  a  position  as 
If  one  had  never  been  attempted  to  be  made. 
In  this  case  defendants  claim  that  the  line 
of  plaintiff's  alleged  vein  ran  in  a  course 
practically  opposite  to  the  length  of  their 
claim  as  they  located  It.  IIow  this  is  yon 
will  determine  from  all  the  evidence  before 
yon,  but  If  from  such  evidence  it  should  ap- 
pear that  such  was  the  case,  and  that  plain- 
tiffs, with  the  knowledge  of  the  direction  of 
their  vein,  fraudulently  located  theiv  claim 
In  disregard  of  the  line  of  the  vein  as  above 
defined,  then,  even  though  they  should  sat- 
isfy you  by  a  full  preponderance  of  evidence 
that  their  location  was  In  all  other  respects 
sufficient,  yet  this  fact  alone  would  render 
location  void,  and  leave  them  without  rights." 
There  Is  no  allegation  in  the  pleadings  that 
plaintiffs  In  locating  the  Hapbazzard  claim 
committed,  or  attempted  tn  commit,  any 
fraod  against  the  United  States.   There  was 


no  evidence  introduced  to  show  anything  of 
the  kind.  If  evidence  had  been  introduceid 
for  that  purpose,  we  think  it  would  have 
been  error,  as  there  is  no  Issue  made  by  the 
pleadings  that  would  render  such  evidence 
admissible.  We  think  It  was  error  to  give 
Instructions  that  were-not  warranted  by  the 
pleadings  and  evidence.  Brownell  v.  McCor- 
mlck,  7  Mont.  12,  14  Pac.  6S1;  Kelley  v. 
Cable  Co.,  7  Mont.  70,  14  Pac.  633.  On  ac-. 
count  of  the  foregoing  errors  the  order  Ap- 
pealed from  is  reversed,  and  cause  remand- 
ed for  new  trial. 

DE  WITT  and  HUNT,  JJ.,  concur. 


06  Uont  183) 
DUIGNAN  et  al.  v.  MONTANA  CLUB  et  al. 

(Supreme  Court  of  Montana.    May  13, 1895.) 

MscflANic's  LiBX— Right?  op  Subcoxtiuctobs  — 

Appeal— OwECTioxs  Waived. 

1.  SubcoDtractors  in  the  third  degree  are  en- 
titled to  file  a  mechanic's  lien  under  Comp.  St. 
div.  5,  §  1391,  providing  that  "h11  persons  fur- 
nishing things  or  doing  worli  shall  he  considered 
subcontractors," and  as  auchare  entitled toa  lien. 

2.  Objections  that  the  complaint  in  a  lion 
suit  did' not  recite  that  the  materiiil  was  used  in 
the  building  will  not  be  heard  iirst  on  appeal. 

3.  The  question  of  nonjoinder  or  a  party 
defendant  cannot  be  raised  on  appeal  where  no 
demurrer  was  interjiosed,  and  the  parties  went  to 
trial  without  objection. 

Appeal  from  district  court,  Lewis  and 
Clarke  county;   Horace  R.  Buck,  Judge. 

Action  by  Henry  Dulgnan  and  others 
against  the  Montana  Club  and  others  to  fore- 
close a  mechanic's  lien.  From  a  judgment 
for  plaintiffs,  defendants  appeal.  Remanded. 

Thomas  C.  Bach  and  Massena  Bullard,  for 
appellants.    E.  A.  Carlton,  for  respondents. 

DE  WITT,  J.  This  action  was  brought  to 
obtain  a  judgment  for  materials  furnished 
one  of  the  defendants,  and  to  foreclose  a 
Hen  against  the  clubhouse  of  the  defend- 
ant the  Montana  Club.  There  was  a  Judg- 
ment for  the  plaintiffs.  The  defendant  the 
Montana  Club  appeals.  The  appeal  is  here 
upon  the  Judgment  roll  only.  The  Montana 
Club  contracted  with  D.  P.  Wortman  to  erect 
the  building.  Wortman  contracted  with 
William  Harrison,  and'  William  Harrison 
with  the  Helena  Co-operative  Granite  & 
Sandstone  Company,  which  company  con- 
tracted with  the  plaintiffs  for  supplying  cer- 
tain stone.  The  plaintiffs  are  therefore  sub- 
contractors In  the  third  degree.  The  appel- 
lant contends  that  the  lien  law  of  this  state 
does  not  give  a  Hen  to  a  subcontractor  be- 
yond the  first  degree;  that  is,  beyond  the 
person  subcontracting  with  him  who  Is  the 
original  contractor  with  the  owner.  It  was 
decided  In  Merrigan  v.  English,  9  Mont.  113, 
22  Pac.  454  (a  decision  with  which  we  are 
satisfied),  that  a  subcontractor  has  a  Hen  in 
this  state.  We  refer  to  that  case  for  a  care- 
ful and  accurate  analysis  of  the  history  of 
our  legislation  upon  the  subject  of  mechan- 
ics' Hens.    The  fact  for  declsioo,  however. 
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iu  that  case,  was  only  the  lien  of  a  first  snb- 
(•ontractor.  We  observe  that  decisions  and 
text  writers  have  construed  that  case  as 
holding  that  subcontractors  of  all  degrees 
have  a  lien.  While  there  may  be  language 
in  the  opinion  indicating  that  view,  the 
facts  of  the  case  do  not  extend  the  decision 
that  far. 

We  will  start  In  this  consideration  with 
the  declaration  of  law,  as  clearly  set  forth 
in  Merrlgan  v.  English,  that  the  first  subcon- 
tractor has  a  lien.  The  inquiry,  then,  is, 
does  our  law  also  extend  the  lien  to  con- 
tractors under  the  first  subcontractor.  Ap- 
pellants' counsel  has  made  a  very  able  argti- 
ment  against  that  position.  We  will  not  re- 
state the  history  and  the  law  as  found  in 
Merrlgan  v.  English,  but  simply  refer  to 
that  opinion.  Counsel  calls  our  attention  to 
the  fact,  as  noted  in  that  case,  and  as  dis- 
cussed generally  In  the  decisions  and  by 
text  writers,  that  two  systems  of  mechanics' 
liens  are  adopted  In  the  different  states  of 
the  Union,— one,  the  New  York  or  subroga- 
tion system;  the  other,  the  Pennsylvania  or 
direct  Hen  system.  The  system  of  this  state 
up  to  1887  was  that  of  New  York.  Since 
the  legislation  of  that  year  it  has  been  that 
of  Pennsylvania.  See  the  subject  fully  de- 
veloped In  Merrlgan  v.  English.  Counsel 
then  points  out  that  in  states  holding  the 
New  York  system  a  subcontractor  of  a  sub- 
contractor had  no  Hen,  citing  KIrby  y.  Mc- 
Oarry,  16  Wis.  70;  Harbeck  ▼.  Southwell,  18 
Wis.  439;  Wood  v.  Donaldson,  17  Wend. 
550;  Turcott  v.  Hall,  8  Ala.  525;  Stephens 
V.  Stock-Yard  Co.,  29  Ohio  St  227;  Roth- 
gerber  v.  Dupuy,  64  111.  452;  Berkowsky  v. 
Sable,  43  111.  App.  411.  Counsel  next  argues 
that,  on  the  reasoning  of  the  decisions  in 
these  states,  It  should  also  be  held  that  there 
was  no  lien  to  a  subcontractor  of  a  subcon- 
tractor In  this  state  prior  to  the  law  of  1887. 
Bat,  under  both  the  old  law  and  the  new, 
there  Is  a  lien,  at  least  to  the  first  subcon- 
tractor. Merrlgan  v.  English,  supra.  It  is 
also  held  in  Merrlgan  ▼.  English  that  the 
change  made  in  the  law  In  18S7,  in  discard- 
ing the  New  York  system  and  adopting  the 
Pennsylvania  system,  did  not  change  the 
classes  of  persons  to  whom  a  Hen  was  given 
in  this  state,  but  changed  only  the  method 
by  which  such  persons  could  secure  their 
Hens. 

But  the  question  now  arises,  was  there  not 
a  lien  to  a  subcontractor  of  a  subcontractor 
under  the  old  law  ?  In  the  cases  which  coun- 
sel cites  from  states  practicing  under  the  New 
York  system,  he  does  not  point  out,  nor  do 
we  find,  a  statute  similar  to  section  845  of 
onr  law  prior  to  1887,  which  Is  the  same  as 
section  1391  of  the  law  since  that  date.  That 
section  is  as  follows:  "All  persons  furnishing 
things,  or  doing  work,  as  provided  for  by 
this  cluster,  shall  be  considered  subcontracr.- 
an,  except  such  as  have  therefor  ccmtracts 
directly  with  the  owner  or  proprietor,  his 
agent  or  trustee."    Comp.  St  dlv.  5,  (  1391. 


The  cases  which  counsel  cites  do  not  con- 
strue such  a  section  as  this.  Those  decisions 
reason  upon  the  applicability  of  their  own 
statutes,  as  they  find  them.  There  is  absent 
from  the  decisions  of  those  states  a  direct 
statutory  declaration  as  to  who  subcontractors 
are;  but  such  declaration  we  find  in  our  stat- 
ute, as  Just  quoted.  It  being  conceded  under 
the  authority  of  Merrlgan  v.  English  that  a 
subcontractor  had  a  lieu  under  the  old  law, 
as  well  as  the  new,  who  is  a  subcontractor? 
The  statute  answers.  While  it  Is  held  by  the 
authorities  that,  to  give  a  subconti-actor  of  a 
subcontractor  a  Hen,  the  declaration  of  such 
intention  must  be  very  plain  and  specific,  we 
are  of  opinion  that  the  declaration  of  oar 
statute  Is  perfectly  c^ear,  and  that  its  mean- 
ing cannot  be  doubted.  "All  persons  fur- 
nishing things  or  doing  work"  is  the  lan- 
guage. A  subcontractor  in  the  second,  third, 
or  any  de^ee  is  one  of  the  persons  "furnish- 
ing things  or  doing  work."  Looking  further 
at  this  statute,  the  lang^uage  is  "furnishing 
things,  or  doing  work,  as  provided  for  by 
this  cliapter."  As  provided  for  by  this  chap- 
ter is:  "Every  mechanic,  builder,  lumberman, 
artisan,  workman,  laborer  or  other  persmi, 
who  shall  do  or  perform  any  work  or  labor 
upon,  or  furnish  any  material,  machinery  or 
fixtures  for  any  building,  erection,  bridge, 
flume,  canal,  ditch,  mining  claim,  quartz  lode, 
ranch,  city  or  town  lots,  or  other  improve- 
ments upon  land,  or  for  repairing  the  same, 
upon  complying  with  the  provisions  of  tMa 
chapter,  shall  have  for  his  work*  or  labor  done, 
or  material,  machinery,  or  fixtures  furnished, 
a  lien  upon  such  building,  bridge,  flume,  canal, 
ditch,  mining  claim,  quarts  lode,  ranch,  city 
or  town  lots  or  other  Improvements,  to  secure 
the  payment  of  such  work  or  labor  done,  or 
material,  machinery,  or  fixtures  furnished." 
Rev.  St  1879,  S  82a  Therefore,  all  persons 
furnishing  things  or  doing  work  as  provided 
by  that  chapter  are  subcontractors.  A  sub- 
contractor of  a  subcontractor  may  furnish 
things  or  do  work  as  provided  for  In  the 
chapter.  Therefore,  a  subcontractor  of  a  sub- 
contractor Is  Included  by  the  statute  (section 
845)  as  simply  a  subcontractor. 

At  this  point  we  notice  that  counsel  for  ap- 
pellants argue,  with  some  reason,  that,  if  tbe 
subcontractor  of  a  subcontractor  had  a  lien 
under  the  old  law,  other  sections  of  the  chap- 
ter on  liens  seem  to  be  addressed  peculiarly 
to  the  method  of  securing  and  enforcing  liens 
by  original  contractors  and  first  subcontractors. 
Whatever  force  there  may  be  In  this  sugges- 
tion, we  are  of  opinion  that  It  cannot'  offset 
the  separate  and  plain  and  specific  definition 
in  the  statute  of  who  a  subcontractor  is.    In 
fact,  we  cannot  Intelligently  read  section  &15 
of  the  old  law  or  section  1391  of  the  new  law 
In  any  other  manner  than  a  declaration  that 
all  persons  who  furnish  the  things  or  do  tbe 
work   are   to   be   considered    subcontixictors. 
If   we  give  the   construction   which  cotmsel 
contends  for  to  this  section,  then  it  would 
read:    "AU  persons  furnishing  things  or  Oo- 
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iag  work,  except  second  and  third  and  later 
subcontractors,  shall  be  considered  subcon- 
tractors, except,  again,  the  original  contract- 
or with  the  owner."  But  all  persons  furnish, 
ing  things,  etc.,  except  the  second  and  third 
subcontractors  and  the  original  contractor  or 
contractors,  need  no  deiinition  to  define  them, 
for  they  are  first  subcontractors  without  defl- 
nition.  Counsel's  interpretation  of  the  section 
would  simply  reduce  it  to  reading  that  subcoa- 
tractora  are  subcontractors.  We  cannot  con- 
sent to  this  construction.  We  cannot  hold  any 
other  opinion  but  that  under  the  old  law  a  lien 
was  given  to  subconti-actors  of  lower  degree 
than  the  first.  It  is  then  important  to  nore 
that  this  section  845  was  carried  into  the 
new  laws  enacted  In  18S7,  and  appears  In  the 
Identical  language  as  section  1391  of  the  Com- 
plied Statutes  of  1887. 

It  may  be  pertinent  to  observe  that  section 
1391  was  enacted  by  our  legislature  after 
many  decisions  had  been  made  by  courts  in- 
terpreting lien  laws  to  the  elfect  that,  to  ex- 
tend the  Hen  to  subcontractors  inferior  to  the 
first,  there  must  be  a  plain  statutory  declara- 
tion. It  would  seem  that  our  leglslatiu:e  un- 
dertook to  make  such  plain  declaration.  As 
noted  above,  Merrigan  v.  English  held  that 
the  change  made  by  the  law  of  1887  was 
simply  from  one  method  of  lien  to  another, 
and  not  a  change  in  the  classes  of  persons 
to  whom  the  lien  was  given.  Therefore,  it 
seems  to  be  clear  that  subcontractors  later 
than  the  first  are  now  entitled  to  a  Hen  un- 
der the  laws  of  this  state.  In  this  respect 
there  was  no  error  in  the  district  court. 

As  to  the  practicable  application  of  such 
statutes  as  ours,  we  note  the  following  from 
2  Jones,  Tvlens,  f  1305:  "Under  such  statutes, 
the  burden  is  upon  the  ownei  to  protect  him- 
self from  the  liens  that  may  be  incurred  by 
the  person  with  whom  he  contracta  It  thus 
I)ecomes  incumbent  upon  him  to  see  that  the 
contractor  la  financially  responsible  for  the 
contracts  he  may  make  in  the  prosecution  of 
the  work.  His  rights  are  affected  only  so  far 
as  is  necessary  for  the  security  of  those  who 
are  presumed  to  have  added  something  to  the 
value  of  the  owner's  property.  The  owner 
may  always  protect  himself  by  withholding 
from  the  contractor  such  part  of  the  contract 
price  as  will  be  sufficient  to  protect  the  prop- 
erty from  all  liens  for  work  or  materials. 
That  the  owner  has  paid  the  contractor  before 
the  expiration  of  the  time  for  filing  liens  by 
subcontractors  is  no  defense  to  such  liens  if 
they  are  filed  in  due  time.  The  subcontractor 
Is  bound  to  give  no  other  notice  of  his  claim 
than  that  required  by  the  lien  law."  We  also 
append  the  following  remarks  from  the  case 
of  Manufacturing  Co.  v.  Falls,  90  Tenn.  466, 
16  8.  W.  1045:  "It  Is  true  that  a  lien  is 
provided  for  persons  with  whom  the  owner  is 
supposed  to  have  no  direct  contractual  rela- 
tions, but  that  fact  alone  does  not  Invalidate 
the  act;  for  the  owner  must  be  held  to  a 
knowledge  of  the  existing  law  on  the  subject, 
and  to  the  presumption  that  be  employed  the 


original  contracts,  and  gave  out  his  work 
with  reference  to  that  law.  The  right  of  lien 
to  subcontractors  and  material  men  is,  by 
operation  of  law,  Incorporated  into  and  made 
a  part  of  the  owner's  contract,  as  much  as  If 
expressly  included  and  written  therein.  He 
contracts  about  a  subject  in  which  the  law 
declares  certain  advantages  to  all  persons  con- 
cerned, whether  by  direct  contract  with  him 
or  by  the  employment  of  his  contractor.  The 
law  declares  that  a  lien  shall  exist  in  favor 
of  the  subcontractor  and  material  man  in  cer- 
tain contingencies;  hence  the  owner  who 
makes  the  contemplated  contract  cannot  Just- 
ly complain  of  the  legal  result,  especially 
when  he  receives  the  benefit  of  the  labor  and 
material  of  those  for  whom  the  lien  is  provid- 
ed, and  who  often  have  no  other  means  of 
compensation.  The  enforcement  of  this  law 
does  not  necessarily  result  in  loss  to  the  own- 
er, nor  take  from  him  something  for  nothing. 
The  second  criticism,  involving  the  proposition 
that  the  owner  may  be  compelled  to  pay  the 
subcontractor  and  material  man  after  he  has 
already  paid  the  original  contractor.  Is  true 
literally,  but  it  is  not  true  In  the  "sense  that 
it  ascril)es  to  the  statute  a  purpose  of  enfor- 
cing double  paymenf.  In  uiner  words.  It  is 
a  fact  tliat  an  owner  who  pays  the  original 
contractor  within  thirty  days  after  the  comple- 
tion of  the  work,  building,  or  machinery  may, 
upon  notice  given  within  that  period,  be  forced 
to  pay  the  subcontractor  and  material  man 
whom  the  original  contractor  unjustly  fails  or 
refuses  to  pay;  but  double  payment  does  not 
fcdlow  as  a  necessary  legal  consequence  in 
any  case.  In  every  instance  the  owner  mav 
fully  protect  himself  by  withholding  the  wnu«e 
or  a  sufficiency  of  the  price  agreed  upon  from 
the  original  contractor  until  after  the  expira- 
tion of  the  thirty  days,  or  he  may  see  to  It 
that  the  subcontractor  and  material  man  are 
paid  as  the  work  progresses,  or  he  may  In- 
demnify himself  by  bond,  as  prescribed  in  the 
third  section  of  this  act.  It  may  be  truthfully 
said  that  it  will  be  Inconvenient  for  the  owner 
to  adopt  any  one  of  these  expedients;  yet  In- 
convenience of  parties  afCected  is  never  al- 
lowed to  defe^it  a  statute.  The  constitution- 
ality of  the  act  of  the  legislature  cannot  oe 
auccessfiilly  impeached  upon  the  ground  tnat 
it  involves  the  citizen  in  mere  inconvenience. 
Much  more  than  inconvenience  is  Involved  for 
the  subcontractor  and  material  man.  With- 
out the  protection  of  such  a  law,  they  would 
be  constantly  exposed  to  the  danger  of  an 
entire  loss  of  labor  and  material.  Hence,  as 
a  matter  of  pure  wisdom  and  Justice,  there 
could  be  but  little  difllcuitr  in  choosing  be- 
tween the  situation  with  such  a  law  and  that 
which  would  exist  without  It.  A  policy  that 
would  involve  one  class  of  citizens  in  mere 
inconvenience  for  the  pecuniary  safety  of  an- 
other class  Is  far  more  wise  and  just  than 
that  which  would  suffer  loss  to  the  latter  class 
rather  than  entail  inconvenience  on  the  for- 
mer." But,  notwithstanding  these  views,  we 
should  be  inclined  to  say,  if  we  belonged  to 
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the  leglslaOve  Instead  of  the  judicial  depart- 
ment of  this  state,  that  section  1391  of  onr 
lien  law,  which  we  have  considered,  is  not 
wise  legislation. 

In  Phillips  on  Mechanics'  Liens,  In  dls- 
cnsslng  the  matter  of  extending  liens  to 
snbcontractors  of  subcontractors  (in  the  ab- 
sence of  a  direct  statute,  such  as  ours,  ac- 
complishing such  result),  the  author  says, 
citing  authorities:  "There  is  no  policy  that 
would  extend  its  construction  to  this  latter 
class.  If  such  were  the  case,  the  multipli- 
cation of  liens  would  become  an  Intolerable 
nuisance,  by  allowing  distant  subcontractors 
to  thus  incumber  property.  It  would  be 
Intolerable,  not  only  to  persons  having 
bouses  built,  but  to  mechanics  th^nseires; 
for  no  prudent  man  would,  with  such  a  law, 
venture  to  employ  any  but  rich  mechanics 
about  bis  building,  without  getting  security 
against  Hens,  which  they  might  multiply 
with  so  much  facility.  How  distant,  then, 
may  the  claimant  stand  from  the  contract 
between  the  owner  and  builder  before  there 
is  no  Hen?  Certainly  there  must  be  a  limit 
somewhere.  The  carpenter  may  undertake 
with  the  builder  for  finishing  all  his  kind  of 
work.  Including  all  the  nails,  screws,  etc. 
Can  he  transmit  the  right  of  Hen  to  all  deal- 
ers and  artisans  in  these  kinds  of  business? 
If  he  can,  then  the  Hen  rights  against  any 
house  may  be  entirely  indefinite.  The  brick- 
layer, the  stonemason,  etc.,  may  multiply 
them  in  the  same  way,  until  the  costs  of 
liens  may  exceed  the  value  of  the  house. 
What,  then,-i8  the  limit  of  these  Hen  rights? 
*  *  ♦  This  would  soon  be  felt  as  Intoler- 
able. To  Increase  the  risks  materially,  as 
to  extend  them  to  journeymen,  would  be 
seriously  to  interfere  with  the  growth  and 
Improvement  of  our  cities  and  towns,  by  In- 
terposing obstacles  to  the  march  of  merito- 
rious enterprise,  and  thus  eventually  to  in- 
jure the  workman  himself.  For  the  Intro- 
duction of  such  a  i-ule  a  distinct  manifesta- 
tion of  legislative  will  is  necessary.  It  is 
far  better  for  all  parties  to  leave  the  journey- 
man operative  to  the  security  he  most  com- 
monly relies  on,— the  personal  responsibility 
of  his  employer."  Section  60.  The  policy 
of  the  legislation  In  this  state  has  been 
strongly  towards  the  protection  of  laboring 
men,  but  it  is  a  serious  question  whether 
the  law  In  the  matter  which  we  are  con- 
sidering has  not  overreached  its  object,  and 
Injured  instead  of  benefiting  the  laborer. 
There  is  much  force  In  the  following  re- 
marks on  this  subject,  found  in  Phillips  on 
Mechanics'  Liens:  "It  would  be  unsafe  in 
that  case  for  the  principal  contractor  to 
make  any  payments  or  advances  to  the  sub- 
contractors who  had  undertaken  to  do  par- 
ticular portions  of  the  work,  until  their  sev- 
eral Jobs  were  completed,  and  they  had  fur- 
nished to  him  conclusive  evidence  that  all 
the  journeymen  and  laborers  employed  by 
them,  respectively,  had  been  paid  in  full; 
and  the  various  subcontractors  would  have 


to  raise  money  some  other  way  to  pay  such 
Journeymen  and  laborers,  or  those  who 
actually  did  the  work  would  have  to  wait 
until  \be  subcontract  was  fulfilled,  so  that 
they-  and  the  subcontractor  could  be  paid 
off  by  the  origrinal  contractor  at  the  name 
time,  the  probable  effect  of  which  would  be 
to  suspend  the  payments  of  the  dally  pit- 
tance which  the  Journeyman  frequently  , 
wants  for  the  immediate  use  of  himself  and 
his  family,  or  to  compel  the  great  mass  of 
Industrious  and  enterprising  mechanics  in 
our  cities,  who  have  as  yet  acquired  no 
capitaland  but  little  credit,  to  become  the 
mere.  Journeymen  of  a  few  wealthy  con- 
tractors, by  placing  them  in  a  situation  by 
which  It  would  be  impossible  for  them  to 
obtain  subcontracts  for  a  part  of  the  work." 
Section  49.  But  with  the  enactment  of  laws 
we  have  not  to  do.  We  commend  the  sub- 
ject to  the  wisdom  of  the  legislature. 

Appellants  contend  that  the  complaint 
does  not  allege  that  the  materials  furnished 
went  Into  and  were  used  to  the  building. 
But  the  complaint.  In  the  body  thereof,  al- 
leges that  the  material  was  furnished  to  be 
used  in  the  building,  and  the  notice  of  lien, 
which  Is  made  part  of  the  complaint,  sets 
forth  the  fact  that  the  material  was  used 
in  the  construction  of  the  building.  The 
defendants  answered  this  complaint,  and 
made  no  issue  upon  this  matter,  and  there- 
upon went  to  trial.  They,  therefore,  cannot 
raise  that  question  now.  Hersbfield  v.  Aik- 
en, 3  Mont.  442;  Murphy  v.  Phelps,  12  Mont 
631,  31  Pac.  64. 

The  same  answer  may  be  made  to  ap- 
pellants' objection  that  the  complaint  does 
not  show  at  what  time  the  materials  w^e 
furnished.  This  is  fully  shown  by  the  no- 
tice of  lien. 

Again,  appellants  contend  that  the  com- 
plaint does  not  sustain  the  Judgment,  be- 
cause Wortman  was  not  made  a  party  de- 
fendant But  there  was  no  demurrer  to  the 
complaint  on  this  ground,  and  defendants 
went  to  trial  without  any  such  objection. 
Code  Civ.  Proc.  t  87;  Parchen  v.  Peck,  2 
Mont  571. 

The  only  error  that  we  find  in  the  case  Is 
in  the  judgment,  which  was  prepared  by 
plaintiffs'  counsel,  and  entered.  Almost  as 
far  as  that  document  Is  Intelligible  it  Is 
wrong.  We  will  not  detaH  its  remarkable 
characteristics,  but  will  set  It  aside,  and  re- 
mand the  case  to  the  district  court,  with 
^Rtructlons  to  enter  a  Judgment  against  the 
Helena  Co-Operative  Granite  &  Sandstone 
Company  for  the  sums  found  to  be  due,  as 
set  forth  in  the  present  Judgment  and  the 
further  Judgment  as  provided  in  section  1383 
et  scq.,  Comp.  St.  As  respondents  have  In- 
sisted that  the  Judgment  as  entered  is  cor- 
rect, it  Is  ordered  that  the  costs  be  taxed 
against  the  respondents.    Remanded. 

PBMBERTON,  C.  J.,  concurs.  HUNT,  J., 
deeming  himself  disquaUfled.  did  not  sit  in 
this  case. 
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(16  Mont.  164) 
JOHNSON  T.  BOSTON  &  M.  CONSOLI- 
DATED COPPER  &  SILVER 
MIN.  CO. 

(SnpreuM  Court  of  Montan*.     May  18; 
1895.) 

ttumr  TO  EiiPLon— DBrECTira  Bon.BK>-Ds«BBB 
or  Carb. 

1.  The  ordinatT  oare  rnqulr^d  bj  an  empIoT- 
6r  in  furnishing  a  steam  boiler  is  relatiTe  to  the 
worlt  to  be  done  by  the  boiler,  and  the  capac- 
ity of  ancb  an  instrument  for  barm  as  well  a* 
good. 

2.  In  an  action  for  the  death  of  an  employ^ 
by  the  explosion  of  a  boiler,  an  instruction  that 
the  defendant  "is  required  to  supply  its  employes 
with  safe  and  suitable  machinery  is  not  erro- 
neous, when  qualified  by  subsequent  instructions 
that  defendant  is  not  liable  if  the  explosion  was 
caused  by  a  "latent"  defect,  which  defendant 
could  not  discover  by  eiercising  "ordinary  care," 
and  that  "in  this  case,  if  defendant  furnished 
iiuch  a  trailer  as  a  reasonably  prudent  man  would 
furnish,  then  plaintiff  cannot  recover." 

3.  Defendant,  on  the  opinion  of  an  engineer 
that  a  ixiiler  could  be  repaired  for  temporary 
use,  had  it  repaired  and  used  it  for  six  nionttts, 
when  defendant's  engineer,  knowing  of  its  de- 
fective condition,  placed  it  in  a  position  where 
the  service  was  more  severe.  Beld  that,  on 
csplosion  of  the  l>oiler,  defendant  was  liable  for 
au  employs  Icilled  thereby. 

Appeal  from  district  court,  Silv*  Bow  coun- 
'y:  J.  J.  McHatton,  Judge. 

Action  by  Charles  M.  Johnson,  administrat- 
or, against  the  Boston  &  Montana  Consoll- 
tlated  Copper  &  Sliver  Mining  Company  for 
the  death  of  hla  Intestate.  From  a  judgment 
for  plaintiff,  defendant  appeals.    Afflnned. 

This  is  an  action  by  Charles  M.  Johnson, 
ns  administrator  of  the  estate  of  William 
O'Connor,  deceased,  against  the  Boston  & 
Montana  Consolidated  Copper  &  Silver  Mining 
I'ompany,  a  corporation  operating  mines  at 
l'.iitte,  to  recover  damages  for  the  alleged 
Mpgllgence  in  using  a  boiler,  which  exploded 
•  n  November,  1888,  and  killed  the  plaintiff's 
'n  testate.  There  was  a  trial  before  the  court 
I  lid  jury,  resulting  in  a  verdict  and  Judgment 
!u  favor  of  plaintiff  for  ?2,500.  The  defendant 
moved  for  a  new  trial,  and  from  the  order 
tverruilDg  the  same,  and  from  the  Judgment, 

nid  appeal  Is  talsen.  The  complaint  alleges 
;lint  the  defendant  owned  and  used,  in  the 
■oncentration  of  ores,  the  old  Colusa  concen- 
'i-ator  works  at  McadervlUe,  in  Silver  Bow 
•ounty;  that  the  deceased,  about  November 
it>.  1888,  was  in  the  employ  of  defendant  at 
•tild  conceuti-ator  as  a  boss  carpenter;  that 
ic  became  the  duty  of  the  defendant  to  pro- 
<-ure  good  and  secure  boilers  with  which  to 
!;enerate  the  steam  usually  required  and  nec- 
essary to  propel  and  work  the  engine  and 
machinery  used  In  the  said  concentrating 
works;  that  the  defendant  carelessly,  negli- 
gently, and  nnsklllfully  provided  and  used  at 
<<ald  works,  at  said  time  and  place,  an  unsafe, 
defective,  and  InsuiUcient  boiler,  of  all  of 
which  It  bad  notice  prior  to  the  time  of  using 
the  same;  that  for  want  of  due  care  and  at- 
•uutlon  to  its  duty  in  that  behalf,  on  tbe  said 


19th  of  November,  1888,  while  the  said  boiler 
was  in  use,  tbe  said  William  O'Connor  was 
called  upon.  In  the  line  of  his  duty  as  boss 
carpenter,  to  enter  tbe  boiler  room  to  inspect 
certain  carpenter  work,  and  that,  while  be 
was  in  said  boiler  room  so  inspecting  said 
carpenter  work,  one  of  tbe  boilers  therein, 
connected  with  tbe  engine  sforesald  of  said 
works,  and  in  use  for  generating  steam  there- 
for, by  reason  of  Its  unsafeness,  defectiveness, 
and  Insufficiency,  exploded,  whereby  said  Wil- 
liam O'Connor  was  fatally  Injured. 

The  defendant  denied  any  negligence  on  its 
part,  as  alleged,  or  that  It  used  in  tbe  said 
concentrating  works  any  unsafe,  defective,  or 
Insufficient  boiler,  or  machinery  of  any  kind, 
or  that,  by  reason  of  any  carelessness  or  negli- 
gence on  its  part,  plaintiff's  intestate  was 
killed.  The  defendant  further  answered,  and 
averred  that  tbe  boilers  used  to  generate  steam 
to  run  the  concentrator  were  good,  safe,  and 
sound,  and  In  every  respect  proper  to  be  used 
in  the  works  for  which  they  were  used  at  the 
time  the  explosion  occurred,  and  were  in  safe 
and  serviceable  condition,  and  that  the  en- 
gineers in  charge  were  competent,  but  that.  If 
the  deceased  was  killed  by  tne  negligence  of 
any  one,  it  was  by  tbe  negligence  of  the  en- 
gineer In  charge  at  tbe  time  the  accident  oc- 
curred, who  was  a  fellow  servant  of  tbe  de- 
ceased, and  not  an  agent  or  vice  principal  of 
ttie  defendant,  and  that  if  there  was  any  de- 
fect of  any  kind  In  tbe  boilers  defendant  bad 
no  notice  thereof,  and  was  not  aware,  of  tbe 
same,  and  such  defect.  If  any,  was  latent, 
and  could  not  have  been  detected  or  exposed 
by  the  most  careful  and  critical  examination 
by  competent  and  skilled  engineers  and  boiler 
makers. 

Tbe  replication  of  plaintiff  simply  denied 
that  the  engineer  was  tbe  fellow  servant  of 
the  deceased. 

On  the  trial  tbe  plaintiff,  to  sustain  tbe 
Issues'  of  his  complaint,  offered  evidence 
tending  to  prove  tbe  following  facts:  The 
boiler  which  exploded  had  been  used  at  the 
Colusa  mine  about  four  years  before  tbe 
explosion.  The  defendant  moved  tbe  boiler 
out  of  tbe  Colusa  mine  bouse,  and  put  in 
another  boiler  Instead.  After  tbe  removal 
the  boiler  laid  outside  of  the  building  for  a 
while,  it  U  difficult  to  tell  Just  how  long, 
but  about  10  months  before  tbe  explosion 
the  general  manager  and  chief  engineer  of 
the  defendant  company  employed  a  comi>e- 
tent  boiler  engineer  to  repair  it.  The  ob- 
ject of  the  repairs  was  stated  to  be  to  run 
tbe  pump  from  the  creek.  The  boiler 
maker,  a  mechanic  of  skill  and  33  years* 
experience,  whose  name  was  Sloan,  said  be 
thought  the  boiler  could  be  repaired  for  tbe 
purposes  suggested,  and  asked  Helmbacb, 
tbe  machinist  and  engineer  of  the  defend- 
ant, bow  much  steam  would  be  required. 
Helmbacb  told  him  about  60  or  6S  pounds 
would  run  tbe  pump.  Sloan  told  bim  that 
there  were  a  couple  of  sheets  that  would 
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bave  to  come  out,  and  the  flues  would  have 
to  come  out,  and  be  welded  and  pat  back. 
Heimbach  told  Sloan  that  all  that  the  boiler 
.  would  be  required  to  do  was  to  run  tbe 
pump  from  the  creek.  Couch,  the  general 
manager,  spoke  to  Sloan  about  the  boiler, 
and,  when  told  what  was  necessary  to  be 
done,  said  that  If  the  boiler  would  run  for 
atx  months  or  a  year  he  would  get  a  new 
boiler  put  on  the  pump.-  The  repairs  were 
greater  than  were  expected,  whereupon 
Heimbach  told  Sloan  to  do  the  best  he 
could,  and  after  they  ran  It  awhile  they 
would  get  a  new  boiler.  The  iron  was  old 
and  crystalized.  Its  tensile  strength  was 
partly  gone,  and  there  was  a  scale  all  the 
way  from  i/u  to  »/ie  of  an  inch,  which 
would  weaken  the  iron  in  its  capacity  to 
resist  pressure.  Sloan  took  the  scale  ont 
of  the  boiler.  The  thickness  of  the  iron  was 
\i,  of  an  Inch.  But  this  was  reduced  by  the 
scale,  which  had  cut  through  from  %  to 
*/i*  of  an  Inch.  The  diameter  of  the  boiler 
was  40  or  42  inches.  Its  capacity  was  40 
horse  power.  Its  length  14  feet  It  was 
single  riveted,  and  6  to  8  per  cent  weaker 
than  a  double  riveted  boiler.  The  boiler, 
after  several  months'  use  at  a  pump,  was 
placed  between  two  larger  boilers  in 'the 
concentrating  works.  The  other  boilers 
were  »/i«  Iron,  and  their  capacity  ne«urly 
double  that  of  the  one  which  subsequently 
exploded.  An  examination  of  tbe  boiler 
after  the  explosion  showed  that  it  was  torn 
to  pieces,  the  old  iron  sticking  to  the  new 
sheets  which  Sloan  put  in,  the  new  iron  not 
being  torn.  The  boiler  was  lying  between 
the  two  larger'  boilers.  Patches  bad  been 
put  upon  the  boiler  prior  to  tbe  time  that 
Sloan  repaired  it  These  were  not  visible 
after  tbe  explosion,  by  reason  of  the  con- 
dition of  the  t>oiIer. 

Sloan  testified  that  the  cause  of  the  explo- 
sion was  tl^t  the  Iron  In  the  boiler  was  not 
good  enough  to  stand  the  pressure  the  de- 
fendant wanted  to  put  on  it;  that  the  boiler 
was  not  ilt  for  the  place  where  it  was  put; 
that  the  explosion  might  have  occurred  by 
turning  on  the  steam;  and  that  the  boiler 
was  not  good  enough  to  go  alongside  of 
such  boilers  as  the  other  two  were.  When 
the  boiler  had  been  repaired  in  the  Decem- 
ber previous  to  the  explosion,  it  was  tested 
with  water,  merely  to  see  If  it  was  tight 
and  was  perfectly  tight  The  general  man- 
ager was  then  told  that  the  boiler  was  good 
for  60  or  65  pounds  of  steam.  It  further 
appeared  that  If  the  steam  from  the  two 
new  boilers  was  turned  Into  this  old  boiler 
suddenly  It  would  cause  evaporation,  and  a 
strain  equal  to  the  pressure  in  the  boilers  on 
either  side,  and  the  old  boiler  would  have 
to  give  way  because  tbe  other  boilers  were 
so  -much  larger,  or,  if  the  steam  from  the 
other  boilers  was  turned  on  quickly,  the 
old  boiler  would  explode.  When  the  repairs 
were  made  on  the  old  boiler,  punched  in*  I 


stead  of  drilled  holes  were  made.  This  fact 
also  tended  to  slightly  bend  the  fibers  of  the 
iron  between  the  holes,  which  would  not  have 
occurred  had  the  holes  been  drilled.  Sloan 
says  also  that  the  work  was  to  be  done 
"as  quick  as  possible,  and  as  cheap  as  pos- 
sible," and  he  was  to  be  directed  In  part  by 
Heimbach.  Sloan  testified,  further,  that 
when  he  told  the  agents  of  the  company 
that  the  Itoiler  was  good  for  60  or  66 
pounds,  he  meant  that  as  a  maximum  pres- 
sure which  the  boiler  would  stand,  and  that 
the  agent  said  that  55  or  60  i>ounds  would 
do  to  run  the  pump,  and  for  tliat  pressure 
be  considered  it  perfectly  safe.  When 
Sloan  finished  repairing  the  boiler  It  was 
set  up  in  a  pump  house,  and  used  to  run 
a  pump  of  compound  low  pressure,  requir- 
ing between  60  and  60  pounds  of  steam.  It 
did  not  leak  while  used  for  pumping  pur- 
IMses,  and  while  It  was  so  used  it  showed 
no  signs  of  weakness. 

The  principal  witness  for  the  defendant 
was  A.  Heimbach,  an  employe  of  defendant, 
and  an  expert  machinist  of  S5  years'  experi- 
ence, and,  according  to  his  evidence,  the  boil- 
er was  thoroughly  repaired  by  Sloan,  and 
pronounced  by  Sloan  to  be  "all  right"  It 
was  tested  before  It  was  used  for  pumping 
purposes,  and  after  it  had  served  its  puri)08e 
In  that  capacity,  and,  before  It  was  put  Into 
the  concentrating  works,  it  was  again  tested, 
and  showed  no  defects,  "more  than  any  boiler 
would  have  that  was  used  the  same  number 
of  years."  When  Sloan  commenced  to  repair 
It,  It  was  not  in  a  condition  to  be  used  for  any 
purpose  whatever,  and  Sloan  was  directed  to 
cut  out  what  was  poor.  The  last  test  made^ 
within  SO  days  before  the  boiler  was  put  Into 
the  concentrating  works,  was  made  with  cold 
water,  120  pounds  pressure  to  the  square 
Inch,  and  with  a  hammer.  It  was  perfectly 
tight,  and  the  witness  thought  it  capable  of 
doing-the  work  in  tbe  concentrator.  The  test 
was  not  made  as  to  Its  capacity.  He  further 
said  that  there  were  boilers  In  the  works  as 
old  as  the  one  in  question,  and  that  this  boiler 
did  the  same  work  that  they  are  doing,  as  far 
as  Its  capacity  went  "I  knew,"  said  the  wit- 
ness, "by  the  steam  connection  on  the  other 
boilers  that  It  had  to  be  necessarily  con> 
nected  with  the  same  steam  pipe,  and  had 
been  used  in  the  same  way  as  this  boiler." 
The  witness  denied  that  he  ever  told  Sloan 
that  if  this  boiler  lasted  six  mcHiths  he  would 
get  a  new  boiler.  After  the  hammer  and 
water  test  had  been  made  by  the  defendant's 
agents,  tbe  boiler  was  never  nsed  until  the 
day  It  exploded.  Before  the  boiler  was  set 
up  In  the  concentrating  works  it  was  scraped 
out  with  a  scraper,  and  washed,  in  the  man- 
ner usual  In  cleaning  boilers.  One  gauge 
only  was  nsed  in  the  test. 

One  witness,  an  experienced  engineer,  said 
that  his  rule  for  determining  how  much  a 
boiler  would  stand  to  the  square  Inch  was  to 
multiply  the  thickness  of  the  Iron  by  56,  If 
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It  was  single  riveted,  and  by  70,  If  It  was 
double  riveted,  and  multiply  tbat  by  one-haU 
the  Internal  radius,  and  divide  that  by  10,- 
000,  which  would  give  a  safe  load,  and  that 
this  boiler  in  question  would  blow  off  at  70 
pounds,  which  amount  of  steam  be  thought 
the  boiler  would  carry,  and  that  he  consid- 
ered that  he  had  used  worse  boilers  than  that 
one  In  Bntte.  The  same  witness.  Wing,  an 
employe  of  the  company,  said  that  the  boiler 
was  carrying  55  iwunds  of  steam  about  10 
seconds  before  the  explosion^  and  that  there 
was  then  no  attachment  to  any  other  bo'Ier. 
Pickering,  another  employg,  testified  that  he 
had  Just  read  the  gauge  three  or  four  seconds 
before  the  explosion.  He  had  been  taking  up 
the  time  through  the  works,  and  had  seen  the 
engineer  standing  on  a  ladder  by  the  boiler. 
The  engineer  spoke  to  the  witness,  and  said, 
"We  will  soon  have  her  connected,"  which 
statement  prompted  witness  to  notice  the 
gauge.  The  rebuttal  testimony  of  plaintiff 
was  to  the  effect  that  the  way  to  ascertain 
the  pressure  upon  a  boiler  Is  to  take  one-fifth 
of  the  tensile  strength  of  the  Iron,  and  di- 
vide by  the  dlameier  of  the  boiler  on  10,000, 
or  oue-Hfth  of  whatever  the  pressure  may  be, 
and  the  bursting  pressure  Is  ascertained. 
Two  gauges  are  usually  used  In  testing,  be- 
cause one  may  be  wrong,  while  two  should 
work  directly  together. 

Robinson  &  Stapleton,  for  appellant  Thomp- 
son Campbell  and  D.  E.  Waldron,  for  re- 
spondent 

HUNT,  J.  (after  stating  the  facts).  The 
Ki)ecificatlona  of  errors  which  we  will  con- 
sider, as  they  -relate  to  the  Issues  before  us 
by  the  record,  are,  substantially:  (1)  Was 
the  boiler  which  exploded  and  killed  plain- 
tiff's intestate  defective  and  unsafe  for  the 
uses  and  purposes  to  which  it  was  put  by  de- 
fendant? (2)  If  it  was  unsafe  or  defective, 
was  such  condition  patent  or  latent,  and  did 
defendant  know  of  such  defect  or  unsafely, 
or  ought  it  In  the  exercise  of  ordinary  care 
and  prudence,  to  have  known  of  such  defect 
or  unsafe  condition?  (3)  Did  defendant  ustt 
tliat  degree  of  care  required  In  fumishmg 
and  using  the  boiler  for  Its  concentrating 
works,  or  was  defendant  guilty  of  such  nogll- 
genve  In  these  matters  as  to  render  It  liable 
In  this  action  for  the  death  of  one  of  Its  em- 
ployes, plaintiff's  Intestate? 

The  first  question  may  be  easily  answered 
by  referring  to  the  proof  tliat  the  boiler  ex- 
ploded upon  the  first  day  that  it  was  put  into 
service  in  the  works.  Accepting  as  true  the 
statements  of  the  defendant's  witnesses,  that 
the  boiler  was  carrying  only  55  pounds  of 
steam  less  tlian  10  seconds  before  the  ex- 
plosion, and  was  at  that  time  unconnected 
with  the  larger  boilers  upon  either  side  of 
It  and  was  simply  being  "warmed  up,"  as  It 
is  expressed.  It  is  an  almost  irresistible  In- 
ference that  the  terrific  explosion  which  en- 
sued within  10  seconds  thereafter,  by  which 


the  boiler  was  torn  to  pieces,  was  due  to  a 
radically  unfit  condition  of  the  boiler  to 
either  cari'y  the  steam  pressure  wliich  was 
then  marked,  or  the  probable  Increased  pres- 
sure which  was  added  by  increased  heat  or 
connections  with  other  boilers  within  the 
ensuing  seconds.  It  naturally  follows,  there- 
fore, that  the  boiler  was  unfit  for  the  uses 
to  which  it  was  put  (whether  or  not  such 
uses  were  or  were  .not  reasonable  or  unrea- 
sonable) when  the  explosion  occurred.  We 
will  therefore,  in  the  light  of  the  tact  of 
the  explosion,  pass  to  the  second  and  third 
Inquiries  concerning  the  defects  in  the  boil- 
er, and  the  alleged  negligence  of  the  de- 
fendant The  boiler  was  old  and  In  bad 
condition  before  repair.  Such  doubts  did  de- 
fendant have  about  11  months  before  It  ex- 
ploded, of  Its  capabilities,  that  It  seemed  to 
hesitate  to  make  use  of  it  at  all,  until,  in  the 
opinion  of  Sloan,  It  could  be  made  to  an- 
swer for  temporary  purposes  In  pumping 
water,  where  about  60  pounds  pressure  would 
suffice.  And  It  was  upon  the  theory  that  It 
was  only  to  be  so  used,  and  for  about  six 
months,  that  Heimbach,  for  defendant  di- 
rected the  repairs  to  be  made.  We  must  at- 
tach stress  to  the  brief  period  of  time  for 
which  it  was  said  use  was  to  be  made  of  the 
boiler,  because  Mr.  Couch,  the  general  super- 
intendent, who  advised  Sloan  that  a  new 
boiler  would  be  procured  in  six  months  or  a  ' 
year,  does  not  specifically  deny  that  he  made 
such  a  statement,  or  that  such  was  the  con- 
templated plan  of  his  company.  It  is  Im- 
portant too,  in  adding  weight  to  the  whole 
testimony  of  Sloan,  who  says  that  the  boiler 
was  repaired,  with  the  end'  in  view  of  its 
use  for  pumping  pui-poses,  independently  of 
any  connection  with  other  boilers  of  greater 
size,  greater  strength,  and  much  more  recent 
construction.  Heimbach  knew  of  the  several 
patches  which  Sloan  was  putting  upon  the 
l)oiler  to  fit  it  for  temporary  jervice.  He 
knew,  as  a  mechanic  and  engineer  of  ex- 
perience, that  an  old  repaired  boiler,  onc» 
removed  from  mining  works,  and  for  a  long 
time  exposed  to  the  impairing  causes  of 
scale  and  crystallzation,  was  weakened  gen- 
erally, and  that  the  Iron  was  less  capable  to 
resist  pressure  than  It  would  have  been  had 
It  not  been  covered  with  a  scale  of  i/i«  to 
•/i«  of  an  inch.  He  knew  the  boiler  was 
single  riveted,  and  that  the  holes  made  in  the 
Iron  where  the  patches  were  put  on  were 
punched  and  not  riveted.  He  knew,  also, 
that  the  boiler  was  not  fit  to  carry  more 
steam  than  70  pounds,  as  a  maximum  pres- 
sure. Yet  with  all  this  knowledge,  which 
was  the  knowledge  of  the  company  in  this 
suit  long  after  the  six-months  use  for  pump- 
ing purposes  had  expired,  and  after  addi- 
tional age  and  wear  and  tear  had  wrought 
their  deleterious  effects  upon  the  boiler,  the 
defendant  determined  to  use  the  boiler  in  the 
works,  where  Heimbach  admits  it  had  to 
be  necessarily  connected  with  the  same 
steam  pipe  that  the  adjacent  and  larger  and 


Digitized  by 


Google 


M(«t.)      JOHNSON  B.  BOSTON  &  M.  CONSOL.  COPPER  A  8ILVEH  MIN.  CO.         Ml 


stronger  boilers  are  connected  witb.  It  la 
true  that  a  test  of  the  boiler  was  made  be- 
fore It  was  flred.  But  .this  test  was  evident- 
ly made,  primarily,  to  see  if  the  boiler  leak- 
ed. It  was  made,  too,  wltb  only  one  gauge, 
whereas,  It  appears,  two  are  more  certain, 
and  are  commonly  used  to  Insure  that  high 
degree  of  accuracy  which  should  govern 
all  boiler  tests  (particularly  old  and  weaken- 
ed boilers),  but  which  can  only  be  had  where 
even  the  possible  imperfection  of  a  single 
■team  gauge  is  guarded  against  So  that, 
notwithstanding  the  test,  we  are  constrained 
to  conclude,  from  all  the  evidence,  that  the 
boiler  was  not  such  a  reasonably  safe  ai>- 
pllance  as  defendant  ought  to  have  furnish- 
ed for  use  in  its  works  where  Its  employ&i 
were  exposed.  The  defects  were  numerous, 
and  not  latent  The  case  is  accordingly  quite 
tree  from  the  dUBculties  often  attending  the 
Imputation  of  a  lack  of  that  ordinary  vigi- 
lance and  care  which  ought  In  reasonable 
prudence,  to  be  exercised  where  dangerous 
machinery'  is  used.  The  boiler  was  altogeth- 
er so  old  and  defective  and  weak  that  It 
conld  not  perform  the  service  required,  and, 
by  reason  of  the  many  defects  hereinbefore 
recited,  ordinary  prudence  should  have  de- 
terred the  defendant's  servant,  Heimbach, 
from  using  It  at  all  In  the  works,  or  from 
placing  It  where  a  connection  with  other 
and  larger  boilers  was  to  be  made. 

Kow,  when  we  test  the  conduct  of  defend- 
ant by  the  standard  of  duty  Imposed  by  law 
upon  all  employers  towards  employes,  where 
steam  boilers  are  used,  in  respect  to  the  safe 
condition  of  such  boilers,  we  are  of  the  opinion 
that  the  defendant  was  negligent  Jones  r. 
Yaeger,  2  Dill.  64,  Fed.  Gas.  No.  7,610,  was 
a  case  of  negligence  in  a  boiler  explosion 
where  there  was  some  evidence  that  the  'boil- 
ers were  old  in  their  iron,  in  some  places 
less  than  the  ordinary  thickness,  and  brittle, 
and  the  contention  was  that  the  explosion  was 
caused  by  such  defect  The  defense,  among 
other  matters,  was  that  the  boilers  had  been 
regularly  Inspected,  according  to  ordinance, 
and  had  been  overhauled  and  put  In  repair 
but  a  few  months  preceding  the  explosion. 
Judge  Dillon  answers  the  question  of  the  duty 
of  employers  towards  employ&s  in  such  cases 
in  the  following  language:  "This  is  an  im- 
portant question,  and  must  be  carefully  an- 
swered. The  employer  does  not,  impliedly, 
engage  to  Insure  his  servants  that  there  shall 
be  no  accidents  resuHing  from  the  use  of  such 
machinery.  Steam,  which  Is  a  necessary,  is 
at  the  same  time  a  dangerous,  .power,  and  the 
danger  which  attends  the  use  of  it  imposes 
upon  the  owner  of  machinery  propelled  by  It 
certain  duties  and  obligations,  and  these  are 
to  use  ordinary  care  and  prudence  (the  degree 
af  this  must  be  proportioned  to  the  danger) 
to  have  and  to  keep  the  boilers  and  machinery 
tat  a  safe  and  sound  condition.  If  the  employ- 
er knows  that  his  boilers  are  defective,  or  If, 
under  all  circumstances,  as  a  reasonable  man, 
he  should  have  discovered,  though  he  did  not 


their  defective  condition,  or  If  he  negligently 
remanded  ignorant  of  their  defective  condition, 
if  the  defective  ccmdltlon  thereof  was  the 
direct  and  proximate  cause  of  an  explosion 
which  injured  the  servants,  who  are  blame- 
less, and  who  did  not  contribute  towards  the 
production  of  the  accident  by  their  own 
fault  or  neglect  then  the  law  is  that  the 
employer  Is  liable  to  sach  servants  in  a  civil 
action  for  damages  thus  occasioned."  The 
learned  judge  says  the  duties  are  "to  use  or- 
dinary care  and  prudence  to  have  and  to  keep 
the  boilers  and  machinery  in  a  safe  and 
sound  condition." 

The  courts  have  very  frequently,  within  the 
last  few  years,  been  called  upon  to  define 
the  meaning  of  "ordinary  care  and  prudence." 
New  inventions  In  steam  and  electrical  ma- 
chinery have  resulted  in  new  occupations  for 
men,  and  new  mechanical  appliances  where- 
by their  labor  is  employed.  Thus  are  unfore-  - 
seen  and  nice  questions  of  the  law  of  negli- 
gence constantly  arising  as  these  new  relatl(m8 
of  employ&i  and  employers  are  discussed  and 
considered  by  the  courts.  Familiar  under- 
lying principles,  evolved  from  generations  of 
experience  and  thought  are  to  be  applied  to 
the  peculiar  phases  presented  by  the  facts 
and  circumstances  of  the  particular  case  un- 
der in  vestlgation.  And  so  we  find  the  opinions. 
In  discussing  the  definition  of  "ordinary  care," 
recognize  that  no  fixed  arbitrary  rule  can  be 
laid  down,  but  that  the  degree  of  care  and 
vigilance  required  varies  according  to  the 
exigencies  which  require  attention  and  vigi- 
lance, conforming  in  amount  and  degree  to 
the  particular  circumstances  under  which 
they  are  to  be  exercised.  The  care  and  at-, 
tendon  necessary  on  an  employer's  part  In 
furnishing  a  steam  boiler  Is  relative  to  the 
work  to  be  done  by  the  boiler,  and  the  ca- 
pacity of  such  an  instrument  for  harm  as 
well  as  good.  In .  a  concentrating  works, 
where  three  large  boUers  are  needed,  aggre- 
gating about  2(X)  horse  power,  It  requires  no 
technical  knowledge  to  say  that  many  men 
sre  necessarily  employed  about  such  ma- 
chinery, and  tbat  the  dangers  and  responsi- 
bilities of  the  owners  and  the  men  employed 
are  great;  hence  ordinary  care  In  furnishing 
suitable  boilers  for  such  works  would  be  a 
much  higher  degree  of  care  than,  for  in- 
stance, would  be  ordinary  care  in  furnishing 
a  wagon  wherewith  to  haul  the  concentrates 
from  the  works  to  a  railroad  depot  or  else- 
where. The  circuit  court  of  the  United  States 
for  the  SJastem  district  of  Michigan  charged 
a  Jury  In  relation  to  negligence  and  ordinary 
care  as  follows:  "You  fix  the  standard  for 
reasonable,  prudent  and  cautious  men  under 
the  circumstances  of  the  case  as  you  find 
them,  according  to  your  Judgment  and  ex- 
perience of  what  that  class  of  men  do  undei- 
these  circumstances,  and  then  test  the  conduct 
Involved,  and  try  it  by  that  standard;  and 
neither  the  Judge  who  tries  the  case,  nor 
any  other  person,  can  supply  you  with  the 
criterion  of  Judgment  by  any  opinion  be  may 
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have  on  that  subject"  Railway  Co.  t.  Ives, 
144  U.  S.  408,  12  Sup.  Ct  679.  The  sxipreme 
court  of  the  United  States  review  the  instruc- 
tions In  the  following  approved  language: 
"But  it  seems  to  us  that  the  Instruction  was 
correct,  as  an  abstract  principle  of  law,  and  It 
was  alsoapplicable  to  the  facts  brought  out  at 
the  trial  of  the  case.  There  Is  no  fixed  stand- 
ard In  the  law  by  which  a  court  Is  enabled 
to  arbitrarily  say  In  every  case  what  conduct 
shall  be  considered  reasonable  and  prudent, 
and  what  shall  constitute  ordinary  care,  under 
any  and  all  circumstances.  The  terms  'ordi- 
nary care,'  'reasonable  prudence,'  and  such 
like  terms,  as  applied  to  the  conduct  and  af- 
fairs of  man,  have  a  relative  significance,  and 
cannot  be  arbitrarily  defined.  What  may  be 
deemed  ordinary  care  In  one  case  may,  under 
dIfFerent  smrroundlngs  and  circumstances,  be 
gross  negligence.  The  policy  of  the  law  has 
relegated  the  determination  of  such  questions 
to  tiie  Jury,  under  proper  Instructions  from 
the  court  It  Is  their  province  to  note  the 
special  circumstances  and  surroundings  of 
each  particular.case,  and  then  say  whether  the 
condiict  of  the  parties  In  that  case  was  such 
as  would  be  expected  of  reasonable,  prudent 
men,  under  a  similar  state  of  affairs.  When 
a  given  state  of  facts  Is  such  that  reasonable 
men  may  fairly  differ  upon  the  question  as 
to  whether  there  was  negligence  or  not  the 
determination  of  the  matter  Is  for  the  Jury. 
It  Is  only  where  the  facts  are  such  that  all 
reasonable  men  must  draw  the  same  conclu- 
sion from  them  that  the  question  of  negli- 
gence Is  ever  considered  as  one  of  law  for 
the  court."  Railway  Co.  v.  Ives,  144  U.  S. 
417,  12  Sup.  Ct.  679. 

The  appellant  argues  that  the  charge  of 
the  district  court  was  not  based  upon  the 
correct  doctrine  of  ordinary  care,  as  It 
should  have  been  applied  to  the  boiler  used, 
and  complains  of  the  following  Instruction: 
"A  corporation  Is  required  to  supply  Its  em- 
ployes with  safe  and  suitable  machinery, 
and,  through  Its  officers  and  proper  servants, 
make  all  reasonable  efforts  and  take  proper 
care  to  keep  such  machinery  In  safe  and 
serviceable  condition,  and  to  that  end  make, 
through  Its  officers  and  proper  seinrants,  all 
needed  Inspections  and  examinations.  In 
this  case.  If  you  find  from  the  evidence  that 
the  boiler  In  question  was  defective  and  un- 
safe, and  that  the  officers  of  the  corporation 
defendant  and  its  proper  servants  failed  to 
provide  a  safe  and  suitable  boiler,  or  failed 
to  make  all  necessary  inspections  and  ex- 
aminations to  keep  such  boiler  In  safe  and 
suitable  condition,  or,  making  such  inspec- 
tion and  examination,  failed  to  remedy  the 
defects,  then  you  must  find  a  verdict  for  the 
plaintiff."  The  objection  goes  especially  to 
the  law  as  given  requiring  the  corporation  to 
supply  its  employes  with  "safe  and  suitable 
machinery."  It  might  be  that  this  state- 
ment of  the  law,  without  any  qualification, 
would  be  calculated  to  mislead  a  Jury  into 
the  error  of  believing  that  safe  machinery 


means  absolutely  safe  or  perfect  Instm- 
mentallties  for  the  performance  of  work. 
Such  exact  perfection  is  not  the  test  The 
employer  is  In  duty  bound  to  see  that  the 
machinery  Is  fit  and  safe  for  the  work,  only 
so  far  as  due  and  reasonable  care  and  dili- 
gence and  prudence  will  go  towards  having 
It  and  keeping  It  safe  and  fit.  He  Is  not  a 
warrantor  of  the  safety  of  the  machinery, 
and,  when  he  has  exercised  the  degree  of 
care  hereinbefore  discussed  as  ordinary  or 
reasonable,  his  duty  is  done.  Whart  Neg. 
i  211. 

The  general  principle  which  must  govern  is 
stated  as  follows  by  Justice  Lamar  for  the 
supreme  court  of  the  United  States:  "Nei- 
ther Individuals  nor  corporations  are  bound, 
as  employers,  to  insure  the  absolute  safety 
of  the  machinery  or  mechanical  appliances 
which  they  provide  for  the  use  of  their  em- 
ployes. Nor  are  they  bound  to  supply  the 
best  and  safest  or  newest  of  those  appli- 
ances, for  the  purpose  of  securing  the  safe- 
ty of  those  who  are  thus  employed.  They 
are,  however,  bound  to  use  all  reasonable 
care  and  prudence  for  the  safety  of  those  In 
their  service,  by  providing  them  with  ma- 
chinery reasonably  safe  and  suitable  for  the 
use  of  the  latter.  If  the  employer  or  mas- 
ter falls  In  this  duty  of  precaution  and  care, 
he  is  responsible  for  any  Injury  which  may 
happen  through  a  defect  of  machinery 
which  was,  or  ought  to  have  been,  known  to 
blm,  and  was  unknown  to  the  employe  or 
servant."  Railway  Co.  v.  McDade,  135  U.  S. 
570,  10  Sup.  Ct  1044;  Bailey,  Mast  Liab. 
p.  14;  Wood,  Mast.  &  Serv.  §  329;  Shear.  & 
R.  Neg.  S  92;  Thomp.  Neg.  p.  982,  §  11,  par. 
7;  Coal  Co.  v.  Hayes,  128  Pa.  St  294,  18  Atl. 
387;  Carlson  v.  Bridge  Co.,  132  N.  Y.  273,  30 
N.  E.  750;  Wilson  v.  Linen  Co.,  50  Conn. 
433.  In  Diamond  v.  Railroad  Co.,  6  Mont. 
580,  13  Pae.  3C7,  the  court  discuss  the  prin- 
ciple as  applicable  to  common  carriers. 

Conceding,  therefore,  that,  as  given,  the 
instruction,  standing  alone,  seemed  to  Import 
a  general  rule  that  perfect  or  absolutely 
safe  machinery  was  the  standard  of  duty, 
still  we  find  the  qualifications  of  the  rule 
carefully  laid  down  In  other  Instructions 
throughout  the  charge.  The  Jury  were  told  that 
"a  master  is  never  liable  for  such  defects  in 
machinery  as  could  not  be  discovered  with 
ordinary  care,  and  if  you  find  that  the  boil- 
er which  exploded  and  .killed  the  deceased, 
William  O'Connor,  was  defective,  and  such 
explosion  was  caused  by  such  defect  and 
that  such  defect  in  the  said  boiler  was 
latent,— that  Is,  if  It  could  not  be  discovered 
by  ordinary  care  on  the  part  of  the  defend- 
ant—then said  defendant  Is  not  liable  in 
damages,  and  your  verdict  should  be  for  the 
defendant."  And  again,  that,  "in  an  action 
for  damages  for  causing  the  death  of  de- 
ceased, the  burden  of  proof  is  on  the  plain- 
tiff, and  he  must  show  that  the  defendant 
did  not  use  reasonable  care  In  procuring  for 
Its  operations  sound  machinery,  and.  If  you 
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find  that  the  defendant  did  use  reasonable 
care  in  furnishing  said  boiler  for  the  use  of 
its  servants,  then  you  should  find  for  the  de- 
fendant." The  court  further  charged:  "In 
providing  machinery,  appliances,  or  tools 
for  the  use  of  his  servants,  the  master  does 
not  warrant  the  safety  of  such  machinery  or 
tools;  he  is  not  an  insurer  of  the  fitness  of 
such  machinery,  and  he  is  not  required  to 
see  that  such  machinery  or  tools  are  abso- 
lutely safe.  Nor  is  be  bound  to  exercise  the 
highest  skill,  nor  to  use  extraordinary  care." 
"In  providing  such  tools  and  machinery,  he 
is  bound  to  use  only  ordinary  prildence  and 
care,  that  the  careful  and  ordinarily  pru- 
dent man  would  use  under  the  circumstan- 
ces. Nor  is  the  master  bound  to  furniab  the 
safest  tools  and  machinery,  and  in  this  case, 
if  defendant  furnished  such  a  boiler  as  a  rea- 
sonably prudent  man  would  furnish,  the 
plaintiff  cannot  recover,  and  yonr  verdict 
should  be  for  the  defendant" 

When  considered  as  a  whole,  our  opinion 
is  that  the  law  was  well  and  consistently 
stated,  both  as  to  latent  and  patent  defects, 
and  the  ivtry  must  have  had  a  clear  idea  of 
the  principles  applicable  to  the  issues  raised 
on  the  trial.  To  the  evidence  they  applied 
these  rules,  and  we  thinly  their  verdict  was 
-just  We  regard  the  instructions  defining 
that  reasonable  care  in  providing  a  suitable 
boiler  was  the  test,  as  by  no  means  in  con- 
flict with  the  first  instruction  requiring  safe 
machinery,  but  as  proper  limitations  put  up- 
on the  rule  stated,  and  restricting  the  ap- 
plicability of  the  rule  within  these  limita- 
tions, which  were  laid  down  as  qualifica- 
tions not  in  confiict  with  the  rule  itself. 
Similar  instructions  were  sustained  In  Ken- 
n^n  V.  Gilmer,  5  Mont.  257,  6  Pac.  847.  The 
doctrine  of  latent  defects,  as  said  before,  has 
but  little  to  do  with  the  case.  Our  view  of 
the  matter  is  that  Heimbach  knew,  or  ought, 
in  the  exercise  of  ordinary  prudence  and 
care,  to  have  known,  that  such  an  obviously 
'defective  boiler  was  unsafe  wlthoTit  connec- 
tions, and  fearfully  so  with  connections 
with  other  and  larger  boilers.  It  was  negli- 
gence on  defendant's  part  to  use  such  a  de- 
fective boiler  at  all  In  the  manner  and  place 
where  It  was  used.  Whether  connections 
with  the  other  boilers  were  or  were  not 
made  is  hard  to  tell,  and,  as  we  look  at  the 
testimony.  Is  not  of  vital  Importance.  It  is 
probable,  however,  that,  directly  after  the 
engineer  said  they  were  about  to  connect 
the  boilers,  they  did  so,  and  the  great 
amount  of  steam  in  the  larger  boilers  rush- 
ed into  the  old  one,  and  that  it  at  once  ex- 
ploded by  Incapability  of  withstanding  the 
pressure.  The  element  of  contributory  neg- 
ligence needs  no  consideration,  for  neither 
the  pleadings  nor  the  testimony  raises  that 
issue  in  the  case.  Nor  does  the  alleged  neg- 
ligence of  the  engineer  as  a  fellow  servant 
require  any  discussion,  for  the  defendant  of- 
fered no  testimony  to  support  this  plea.  The 
case  is  somewhat  dlfilcult,  on  the  facts,  but 


our  best  Judgment  Is  that  plaintiff  Is  entitled 
to  recover,  and  that  the  ruling  of  the  district 
comt  must  be  affirmed. 

DE  WITT,  J.,  concurs.  The  CHIEF  JUS- 
TICE, deeming  himself  disqualified,  did  not 
participate  in  the  hearing  or  decision  of  this 
case. 

(It  Mont.  217) 

GILLIAM  V.  BLACK. 

(Supreme  Conrt  of  Montana.     May  20,  1895.) 

Mechanic's  Libn— Scit  to  Fokeolose — NossoiT 
—Time  fob  Appbal— Rbvibw  or  EvinBXOB. 

1.  Plaintiff,  in  an  action  to  foreclose  a  me- 
chanic's lien,  alleged  a  contract  with  the  defend- 
ant for  the  work  for  which  the  lien  was  claimed. 
The  evidence  showed  that  the  contract  was  made 
with  another  person,  neither  a  party  to  the  suit 
nor  defendant  8  asent.  Hdd,  that  a  motion  for 
a  nonsuit  should  have  been  sustained. 

2.  When  the  evidence  showed  that  the  de- 
fendant in  an  action  to  foreclose  a  mechanic's  lien 
was  not  a  i»rty  to  the  contract  sued  on,  a  charge 
to  the  effect  that  the  plaintiff  was  entitled  to  a 
personal  judgment  agamst  him  for  the  work  done 
was  error. 

3.  When  the  determination  of  questions  of 
law  involved  in  the  action  of  the  conrt  on  a  mo- 
tion for  a  nonsuit,  or  in  giving  or  refusing  char- 
ges, requires  an  examination  of  the  evidence,  the 
appellate  court  may  examine  it  for  such  purpose, 
although  the  appeal  was  not  taken  within  60  days 
from  the  rendition  of  the  judgment,  as  provided 
by  Code  Civ.  Proc.  f  421. 

Appeal  from  district  court,  Gallatin  coun- 
ty; C.  H.  Benton,  Judge. 

Action  by  Elijah  S.  Gilliam  against  A.  H. 
Black.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Reversed. 

Luce  &  Luce,  for  appellant  W.  Q. 
Flelschauer,  for  respondent. 

PEMBEBTON,  C.  J.  This  Is  an  action  to 
foreclose  a  mechanic's  lien.  The  complaint 
alleges  a  contract  with  the  defendant, 
under  which  plaintiff  claims  to  have  per- 
formed labor  and  services  for  him  in  the 
erection  and  construction  of  a  certain  build- 
ing in  the  town  of  Belgrade,  in  Gallatin 
county,  at  the  agreed  price  of  ^3.50  per  day, 
payable  on  demand,  after  the  completion  of 
the  work.  The  complaint  alleges  a  demand, 
and  failure  to  pay,  and  is  otherwise,  In  sub- 
stance, such  as  is  commonly  used  in  such 
cases.  The  answer  denies  every  matwial 
allegation  in  the  complaint  The  case  was 
tried  to  a  Jury,  and  a  general  verdict  was 
rendered  in  favor  of  the  plaintiff.  The  de- 
fendant appeals  from  the  judgment 

The  principal  error  assigned  is  the  action 
of  the  court  in  overruling  defendant's  mo- 
tion for  a  nonsuit  at  the  close  of  the  plain- 
tiff's testimony.  The  complaint  alleges  a 
contract  with  the  defendant  for  the  perform- 
ance of  the  work  sued  for,  and  for  which 
plaintiff  claims  his  lien.  The  evidence  of 
the  plaintiff  showed  positively  that  he  did 
not  make  the  contract  with  defendant  but 
with  one  Alexander  Brothers,  who  is  not 
made  a  party;  nor  is  there  the  slightest  evi- 
dence  that    Brothers   Is  the   agent   of   de- 
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fendant.  In  fact,  the  evidence  Is  positive 
that  no  snch  agency  existed.  Upon  this 
showing,  defendant  moved  for  a  nonsnlL 
We  think  the  motion  should  have  been  sus- 
tained. Without  question.  It  devolved  upon 
the  plaintiff  to  prove. the  contract  for  labor, 
as  alleged  In  the  complaint  If  the  con- 
tract was  not  made,  as  alleged,  with  defend- 
ant, but,  as  the  evidence  conclusively  shows, 
with  Brothers,  then  Brothers  was  a  neces- 
sary party  to  the  suit.  Brothers,  being  the 
contractor,  was  the  only  party.agalnst  whom 
plaintiff  was  entitled  to  a  money  or  personal 
Judgment  Comp.  St  p.  1032,  S  1379.  The 
property  of  the  defendant  could  only  be  sold 
to  satisfy  any  Hen  plaintiff  showed  himself 
entitled  to.  In  the  event  he  could  not  satisfy 
his  Judgment  against  Brothers  out  of  proper- 
ty belonging  to  him.  The  defendant,  not 
being  the  contractor,  was  not  primarily  lia- 
ble to  plaintiff;  nor,  under  such  circum- 
stances, was  plaintiff  entitled  to  a  personal 
judgment  against  him.  Id.  §;  13S3,  1S84; 
Dulgnan  y.  Montana  Club  (this  term)  40 
Pac.  294  The  defendant  also  moved  for 
Judgment  notwithstanding  the  verdict  The 
grounds  of  this  motion  were  substantially 
the  same  as 'contained  in  the  motion  for 
nonsuit.  This  motion  was  overruled.  This 
Is  assigned  as  error.  But  after  what  has 
been  said  as  to  the  ruling  on  the  motion  for 
nonsuit  It  Is  unnecessary  to  treat  this  as- 
signment 

The  instructions  to  the  Jury  Ignored  the 
necessity  of  making  Brothers  a  party,  and 
were.  In  effect,  that  plaintiff  was  entitled  to 
a  personal  Judgment  against  the  defendant, 
notwithstanding  the  evidence  showed  he 
was  not  a  party  to  the  contract  sued  on. 
The  giving  of  these  Instructions  is  assigned 
as  error.  We  think,  from  what  has  been 
said  above,  that  they  were  manifestly  erro- 
neous. 

The  respondent  contends  that  the  only 
question  presented  by  this  appeal  is  as  to 
whether  the  evidence  supports  the  Judg- 
ment and  that  under  section  421,  Code  Civ. 
Proc,  the  evidence  cannot  be  reviewed,  be- 
cause the  appeal  was  not  taken  within  GO 
days  from  the  rendition  of  judgment  We 
cannot  agree  with  this  contention.  There 
are  errors  of  law  assigned,  such  as  we  have 
treated  attove.  In  order  to  determine  these 
questions  of  law,  we  are  compelled  to  ex- 
amine the  evidence.  The  sustaining  or  re- 
fusing a  motion  for  nonsuit  Is  a  matter  of 
law.  Kleinschmidt  v.  McAndrews,  117  V.  S. 
282,  6  Sup.  Ct  7C1.  The  giving  or  refusing 
of  Instructions  is  a  matter  of  law.  To  de- 
termine whether  they  were  properly  or  er- 
roneously given  or  refusedt  net^essnrlly  in- 
volves an  examination  of  the  evidence.  The 
evidence  is  emiKMlied  In  the  statement  on 
appeal,  and  we  think  may  be  properly  exam- 
ined to  determine  the  errors  of  law  present- 
ed by  the  record.  The  Judgment  is  reversed, 
and  the  cause  remanded. 

DE  WITT  and  HUNT,  JJ.,  concur. 


(5  Wyo.  ni) 
GRIGGS  V.  BOARD  OF  COM'RS  OF  WES- 
TON COUNTY 
(Supreme  Court  of  Wyoming.  May  11,  1895.) 
Depdtt  Cooxtt  Clekk— Appointment. 
Laws  1890-91,  c.  56,  Sf  2-4,  provide  that 
county  clerlcg  in  counties  of  the  third  class  may, 
with  the  consent  of  the  lx>ard  of  county  commia- 
sioners,  appoint  one  deputy.  It  appeared  that 
the  board  of  a  county  of  the  third  class  did  not 
consent  to  the  appointment  of  plaintiff  as  deputy 
clerk,  but  paid  the  official  salary  to  him.  Hrld, 
though  sucli  payment  may  have  been  a  ratification 
of  tJaintiff's  appointment,  the  board  is  not  pro- 
hibited fronji  revoking  the  appointment  when  pui>- 
lic  interest  demands  it 

Error  to  district  court  Weston  county; 
Richard  H.  Scott  .Judge. 

Action  by  Lewis  T.  Griggs  against  the 
board  of  county  commissioners  of  Weston 
county  for  salary  alleged  to  be  due  him  as 
deputy  county  clerk.  From  a  Judgment  for 
defendant,  plaintiff  brings  error.    Affirmed. 

N.  K.  Griggs,  for  plaintiff  In  error. 

GROESBECK,  C.J.  This  action  was  In- 
stlttited  In  the  district  court  for  Weston  coun- 
ty for  the  purpose  of  recovering  the  sum  of 
$73  for  the  services  of  the  plaintiff  In  error 
as  deputy  county  clerk  from  November  18, 
ISOl,  to  January  1,  1892.  The  biU  was  dis- 
allowed by  the  board  of  the  county  commis- 
sioners for  Weston  county,  for  the  reason 
that  upon  the  said  18th  day  of  November 
said  board  adopted  the  following  preamble 
and  resolution:  "Whereas,  the  necessary  ex- 
penses of  this  county  under  the  moat  eco- 
nomical administration  are  tar  In  excess  of 
the  current  revenue  of  the  county;  and 
whereas,  It  is  Incumbent  on  the  commis- 
sioners of  this  county  to  reduce  the  neces- 
sary expenses  of  the  county  to  the  lowest 
possible  point  expedient:  Therefore,  be  it 
resolved  that  the  county  henceforth  allow 
and  pay  for  no  deputy  or  deputies  for  coun- 
ty offices  and  ail  approvals  of  appointment 
of  deputies  are  hereby  revoked  and  rescind- 
ed." The  county  clerk,  as  clerk  of  the 
board,  attended  the  meeting  at  which  this 
resolution  was  adopted,  and  recorded  the 
same  in  the  proceedings  of  the  board,  and 
It  is  therefore  claimed  that  he  had  due  no- 
tice thereof.  The  deputy  was.  appointed  in 
writing  by  the  county  clerk  January  24, 
1801,  for  the  term  of  two  years.  There  ia 
nothing  In  the  record  to  show  whether  the 
county  board  consented  to  such  appointment, 
but  the  salary  of  the  deputy  so  appointed 
was  audited  and  allowed  by  the  board  up 
to  the  time  of  the  passage  of  the  resolution, 
and  this,  we  think,  is  a  sutilclent  approval 
of  the  official  appointed,  and  a  ratilication  of 
his  appointment 

The  authority  for  the  appointment  of  the 
plaintiff  in  error  as  deputy  county  clerk  of 
the  county  of  Weston  is  conferred  by  the 
terms  of  an  act  of  the  First  legislature  pro- 
viding for  assistants  and  deputies  of  certain 
county  and  district  officers,  approved  Janu- 
ary 10,  1801  (Sess.  Laws  1890-91,  c.  mt.  This 
legislation  is  authorized  and  directed  by  the 
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following  constitational  provision:  "The  leg- 
islature shall  proTlde  by  general  law  for  such 
deputies  as  the  pnbllc  necessities  may  re- 
quire." Ctonst  Wye.  art  14,  |  4.  This  sec- 
tion evidently  refers  to  deputy  county  oflS- 
cers,  at  least,  as  the  next  pt^cedlng  section 
requires  that  the  salaries  of  county  officers 
shall  be  fixed  by  law,  within  certain  limits 
therein  defined.  The  statute  referred  to 
classifies  the  counties  of  the  state  for  the 
purposes  of  the  act  according  to  the  assess- 
able valuation  thereof  into  fonr  classes.  No 
pr-Tf  was  offered  showing  into  which  class 
Weston  county  would  fall,  but  we  may  pre- 
sume that  It  was  the  third  class,  as  the  ac- 
tion of  the  county  clerk  and  the  county  board 
indicates  that  the  deputy  was  appointed  un- 
der the  provisions  of  the  statute  regulating 
the  appointment  of  deputy  county  clerks  of 
that  class  of  counties,  and  Is  so  referred  to 
in  the  brief  of  plaintiff  In  error.  The  stat- 
ute provides  that  certain' county  and  district 
olHeers  may  have  deputies  and  assistants  as 
prescribed  by  law,  who  shall  be  appointed 
subject  to  the  approval  of  the  county  board. 
In  counties  of  the  first  class  the  county  clerk 
may  appoint  one  deputy,  and,  with  the  con- 
sent of  the  board,  may  appoint  such  other 
deputies  as  may  be  necessary;  and  these 
deputies  may  each  receive  a  salary  not  to 
exceed  $1,200  per  year.  In  counties  of  the 
second  and  third  classes  the  county  clerk 
may  appoint,  with  the  consent  of  the  board 
of  county  commissioners,  one  deputy,  the 
salary  of  which  in  counties  of  the  second 
class  is  not  to  exceed  $800  per  annum,  and 
In  counties  of  the  third  class  not  more  than 
$60  per  month.  In  counties  of  the  fourth 
class  the  county  clerk  may  appoint  stich 
deputies  as  may  be  allowed  by  the  county 
board,  with  a  salary  not  to  exceed  $C0  per 
month  for  the  time  actually  employed.  In 
addition  to  these  provisions  for  deputy  coun- 
ty clerks,  the  clerks  of  the  several  counties 
are  permitted  to  appoint  such  assistants  for 
clerical  or  other  services  as  may  be  neces- 
sary, with  the  approval  of  the  county  board. 
Sections  2-4,  c.  50,  Sess.  Laws  1890-91. 
Prom  a  careful  examination  of  the  provi- 
sions of  this  law,  we  think  the  legislative 
Intent  is  clear  requiring  the  approval  of  the 
county  board  to  the  appointment  of  each 
deputy  county  clerk,  and,  further,  that  in 
certain  cases,  particularly  as  to  counties  of 
the  third  class.  Into  which  Weston  Is  con- 
ceded to  fall,  the  deputy  may  not  be  ap- 
pointed at  all,  unless  the  consent  of  -the 
board  is  obtained  thereto,  and  that  the 
board  In  counties  of  that  cl.iss  have  the 
right  to  regulate  the  appointment  of  depu- 
ties, by  directing  when  such  offlcors  are  re- 
quired, and  dispensing  with  their  services 
when  the  public  necessities  do  not  demand 
their  further  employment. 

The  contention  of  the  plaintiff  In  error  that 

the  board,  having  ratified  the  appointment, 

could  not  dispense  with  the  services  of  the 

deputy,  Is  not  well  founded.    Although,  by 
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payment  of  the  official  salary,  the  ratifica- 
tion of  the  act  of  the  county  clerk  in  making 
the  appointment  and  conferring  it  upon  the 
plaintiff  In  error  may  be  presumed,  yet,  as 
the  statute  fixes  no  time  for  which  the  dep- 
uty may  be  appointed,  we  think,  in  cases  of 
counties  of  the  third  class,  that  the  county 
I)oard  may  withdraw  its  consent  to  the  crea- 
tion of  the  office,  and  revoke  the  appoint- 
ment. The  legislature  provides  for  the  ap- 
pointment and  payment  of  deputy  county 
clerks  in  counties  of  the  first  class,  one  for 
the  county  absolutely,  and  as  many  more  as 
the  county  board  may  deem  necessary,  and 
fhe  appointment  must  be  subject  to  the  ap- 
proval of  the  board;  but  In  counties  of  the 
other  classes  the  county  board  must  consent 
to  the  initial  or  continuous  employment  of  a 
deputy  county  clerk;  and  even  after  the 
employment  of  such  an  official,  under  cir- 
cumstances showing  the  consent  of  the  board 
to  the  employment  of  a  deputy  and  the  con- 
firmation of  the  person  appointed,  the  county 
board  could  withdraw  its  consent  at  any 
time  to  the  future  employment  of  any  per- 
son in  such  a  capacity,  whenever,  in  Its  judg- 
ment, public  Interests  required  that  the  serv- 
ices of  such  ofllcer  be  dispensed  with,  with- 
out Injury  to  the  public  service,  or  where,  as 
in  this  case,  the  revenues  of  the  county  were 
insufficient  to  warrant  the  continuance  of 
such  an  office.  The  constitutional  provi- 
sions invoked  have  no  application. 

It  is  contended  tliat  the  deputy  could  not 
be  removed  except  upon  hearing  and  for 
cause,  but  there  is  no  such  pro\ision  of  law, 
and  the  constitution  is  not  self -executing  in 
this  respect.  The  provision  of  the  constitu- 
tion that  "every  person  holding  any  -civil 
office  under  the  state,  or  any  municipality 
therein,  shall,  unless  removed  according  to 
law,  exercise  the  duties  of  such  office  until 
his  successor  is  duly  qualified,"  has  no  refer- 
ence to  the  case  of  plaiortlGf  In  error,  as  his 
term  of  office  as  deputy  county  clerk  is  not 
for  a  fixed  period,  and  could  only  exist  "'with 
the  consent  of  the  board  of  the  county  com- 
missioners" In  counties  of  the  third  class, 
and  because  the  discontinuance  of  his  office 
was  impliedly  warranted  by  the  terms  of 
the  act  under  which  he  was  appointed. 
Doubtless,  the  proTlsions  of  the  statute  un- 
der consideration  are  S9mewhat  obscure,  but 
the  legislative  Intent  seems  clear  that  the 
county  board  in  counties  of  the  third  class 
could  control  the  employment  and  tenure  of 
office  of  deputy  county  clerks.  The  terms 
of  tlie  recent  statute  (Sess.  Laws  1805,  c.  74) 
provide  in  plain  language  that  in  counties 
of  the  third  class,  the  county  commissioners 
may  employ  a  deputy  county  clerk,  and  have 
thus  removed  the  appai-ent  obscurities  of 
the  act  under  consideration. 

The  Judgment  of  the  district  court  for 
Weston  county  for  the  defendant  In  error, 
the  board  of  the  county  commissioners,  Is 
affirmed. 

CONAWAY  and  POTTER,  JJ.,  concur. 
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HECHT  T.   HARRISON. 
(Sapreme  Court  of  Wyoming.    May  11,  1895.) 

DbITINO  CATTI.E  FROM  ACCCSTOMBD  RaXQB — 

Damages. 
In  an  action  for  damages  for  removing 
rattle  from  an  inclosed  tract  of  pasturage  be- 
longing in  alternate  sections  to  the  government 
and  defendant,  when  it  appears  that  no  injury 
was  done  in  thi  removal,  and  that  the  land  to 
which  they  were  removed  was  superior  to  tiiat 
inclosed,  and  plaintiff  would  not,  in  any  event, 
be  entitled  to  more  than  nominal  damages,  If  any, 
a  judgment  for  defendant,  with  costs  to  neither 
party,  will  not  be  reversed. 

Error  to  district  court,  Albany  county;  J. 
W.  Blake,  Judge. 

Action  by  Charles  Hecht  against  Robert 
Marsh  and  another  as  copartners,  and 
Frank  O.  Harrison,  for  damages  for  driv- 
ing the  cattle  of  plaintiff  from  their  lawful 
range.  At  the  trial  it  appeared  that  Marsh 
had  retired  from  the  firm  before  the  com- 
mission of  the  alleged  trespass,  and  the 
other  was  not  served.  From  a  judgment  in 
favor  of  defendant  Harrison,  plaintiff 
brings  error.    Affirmed. 

Burke  &  Fowler,  for  plaintiff  in  error. 
Lacey  &  Van  Devanter,  for  defendant  in 
error.  ' 

GROESBECK,  C.  J.  The  action  was 
brought  in  the  district  court  for  Albany 
county  by  the  plaintiff  In  error,  who  was 
plaintiff  below,  against  Robert  Marsh, 
Arthur  Francis  Thomas  Cooper,  and  Frank 
O.  Harrison.  Cooper  and  Marsh  were  sued 
as  members  of  a  copartnership,  but  it  ap- 
peared on  trial  that  defendant  Marsh  bad 
disposed  of  his  interest  in  the  copartner- 
ship, and  It  was  dissolved  before  the  com- 
mission of  the  alleged  trespass,  and  Cooper 
was  not  served  with  process,  and  did  not 
appear.  As  Marsh  did  not  participate  in  the 
act  complained  of  In  the  petition,  he  was 
not  joined  as  defendant  in  error,  and  It  is 
sought  here  to  reverse  the  judgment  in 
favor  of  Harrison.  The  suit  was  in  the  na- 
ture of  an  action  in  trespass  to  personal 
property,  and  damages  in  the  sum  of  $16,- 
050  were  demanded  in  the  petition  for  the 
driving  by  defendants  of  plaintiff's  cattle 
from  their  usual  and  lawful  range  in  what 
is  known  as  "Coal  Bank  Hollow,"  In  the 
county  of  Albany,  In  this  state.  Plaintiff 
claimed  damages  for  the  expense  of  hiring 
men  and  horses  to  recover  his  cattle,  and 
for  the  loss  and  depreciation  In  value  of 
his  cattle,  resulting  from  the  alleged  unlaw- 
ful and  injurious  acts  of  the  defendants  In 
driving  them  from  their  range.  Harrison 
answered  by  pleading  a  general  denial,  and 
Hpeclal  matter  by  way  of  Justification,  al- 
leging that  one  Cooper  was  lawfully  pos- 
sessed of  a  certain  close,  and  that  Harri- 
son, as  his  servant,  having  ascertained  that 
certain  cattle  had,  by  some  person  unknown 
to  him,  been  driven  Into  said  close,  caused 
the  cattle  to  be  driven  therefrom,  gently 


and  with  great  care,  and  that  this  act  was 
done  under  the  authority  and  direction  of 
Cooper,  and  was  the  alleged  trespass  set 
forth  In  the  petition.  Defendant  Marsh 
pleaded  a  general  denial.  Hecht  replied  to 
the  separate  answer  of  Harrison,  denying 
specifically  the  special  matter  of  justifica- 
tion set  up  as  a  defense.  Upon  these  plead- 
ings the  cause  went  to  trial,  >and  the  evi- 
dence adduced  is  Incorporated  in  the  bill 
of  exceptions.  The  trial  court  found  for 
the  defendants  served,  and  made  specific 
findings  of  fact  and  conclusions  of  law. 
Briefly  stated,  these  findings  disclose  that 
In  May,  1890,  the  plaintiff,  against  the  ob- 
jections and  protesta  of  tlie  defendants, 
turned  his  cattle  Into  that  scope  of  country 
known  as  "Coal  Bank  Hollow,"  In  Albany 
county,  Wyo.,  for  the  purpose  of  permitting 
said  cattle  to  wander  Indiscriminately  over 
and  to  depasture  all  of  the  lands  therein, 
and  that  the  cattle  did  so  range  and  feed 
upon  all  the  lands  of  said  locality  until 
driven  therefrom  by  Harrison.  The  tract 
of  land  known  as  "Coal  Bank  Hollow"  aver- 
ages about  20  miles  in  length  from  east  to 
west,  and  about  6  miles  in  width  from 
north  to  south,  and  was  partially  Inclosed 
by  fences  belonging  to  divers  owners.  In- 
cluding Cooper,  but  that  Hecht  owned  no 
Interest  therein.  At  the  time  the  cattle  of 
the  plaintiff  were  turned  into  the  hoUow. 
there  were  four  openings  in  the  fences  par- 
tially surrounding  the  tract,  ranging  from 
a  few  feet  in  width  to  two  miles  in  width, 
through  which  cattle  could  obtain  ingress 
and  egress  to  and  from  the  hollow;  but 
prior  to  the  driving  of  the  cattle  of  plaintiff 
tlterefrom  these  openings  were  largely,  but 
not  entirely,  dosed  by  Marsh  and  Cooper 
by  building  fences  across  these  gaps  "upon 
their  own  lands"  for  the  purpose  of  protect- 
ing to  their  own  use  their  lands  lying  with- 
in the  hollow;  and  these  fences,  as  the 
court  below  states,  "practically,  but  not 
absolutely,"  prevented  the  ingress  and 
egress  of  cattle.  Mareh  and  Cooper  owned 
about  one-half  of  the  lands  in  this  Inclo- 
sure,— «11  the  odd  numbered  sections  and 
square  miles  of  land  therein,  and  a  small 
tract  besides,— nearly  all  the  even-number- 
ed sections  being  unappropriated  public 
lands  of  the  United  States,  unaffected  by 
the  right,  title,  or  claim  of  any  person  or 
persons,  save  such  rights  as  existed  in  favor 
of  the  general  public.  Marsh  having  dis- 
posed of  all  of  his  Interest  In  the  lands  to 
Cooper  before  the  alleged  acts  of  trespass 
In  driving  plaintiff's  cattle  from  the  In- 
closure  were  committed,  Cooper  was  the 
sole  owner  of  the  same  at  the  time  of  the 
alleged  trespass  and  at  the  time  of  tiie  suit. 
Harrison,  acting  as  the  servant  of  Cooper, 
and  under  his  direction,  drove  the  cattle  o( 
plaintiff,  numbering  TGO  head,  from  the  In- 
closed tract,  through  a  gap  In  the  fence, 
turning  them  loose  on  the  open  range,  just 
outside  of  the  Inclosure;  and  tlila  act,  the 
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court  finds,  was  without  miUice.  ami  with- 
out any  intention  to  injure  or  damage  the 
rattle,  but  for  the  sole  purpose  of  prevent- 
ing them  from  trespassing  upon  au<!  de- 
pasturing the  lands  of  Cooper.  It  vras  fur- 
ther found  by  the  court  that  no  loss,  in- 
jury, or  damage  resulted  to  plaintiff  or  to 
bis  cattle  from  sucH  driving  of  the  same, 
and  that  until  the  cattle  of  plaintiff  were 
80  driven  out  of  Coal  Bank  hollow  It  had 
been  generally  used  by  cattle  men  ot  the 
vicinity  as  a  common  cattle  range,  and  the 
cattle  of  plaintiff  had  been  accustomed  to 
graze  there.  Marsh  did  not  participate  in 
any  manner  in  or  authorize  the  removal  of 
the  cattle  from  the  locality  mentioned. 
Cooper  was  not  served  with  summons,  did, 
not  appear,  and  was  not  considered  a  party 
to  the  suit.  As  conclusions  of  law  the  dis- 
trict court  found  that  the  driving  of  the 
cattle  by  Harrison  in  the  manner  that  the 
same  was  done  was  not  a  trespass,  but  was 
the  exercise  by  him,  as  a  servant  of  Cooper, 
of  the  right  to  protect  the  lands  of  Cooper 
from  being  trespassed  upon  and  depastured 
by  the  cattle  of  plaintiff;  and  that  the 
plaintiff  was  not  entitled  to  recover  any- 
thing from  the  defendants  Marsh  and  Har- 
rison, or  either  of  them.  The  Judgment  en- 
tered by  the  court  is  in  tb^e  words:  "It 
is  therefore  considered,  ordered,  and  ad- 
Judged  by  the  court  that  the  plaintiff  take 
nothing,  and  that  the  defendants  Robert 
Marsh  and  Frank  O.  Harrison  do  go  hence 
without  day."  No  allowance  of  costs  Is 
made  to  either  party. 

There  are  30  assignments  of  errors.  Some 
of  tliem  relate  to  alleged  errors  of  the  trial 
court  In  admitting  certain  testimony  on  be- 
half of  the  defendants,  under  objections  of 
the  adverse  party,  and  in  refusing  to  strike 
out  certain  portions  of  the  testimony  of  wit- 
nesses for  defendants;  and  other  assign- 
ments of  error  are  based  upon  the  findings 
of  fact  and  conclusions  of  law.  But  little 
importance  was  attached  to  the  former  class 
of  assigned  errors  In  the  brief,  and  they 
were  barely  mentioned  upon  the  oral  argu- 
ment. We  might  well,  therefore,  treat  them 
as  waived,  but  It  is  unnecessary  to  consider 
them,  as  a  consideration  of  a  controlling 
IMlnt  in  the  case,  which  will  hereafter  be  de- 
veloped, will  govern  the  disposition  of  the 
case.  Upon  the  merits  the  entire  question 
hinges  upon  the  right  of  Harrison,  acting 
within  the  scope  of  his  employment,  to 
drive  the  cattle  of  Hecht  from  the  Inclosure 
embracing  within  its  limits  the  large  tract 
of  land  known  as  "Coal  Bank  Hollow,"  which 
contained  the  lands  of  Cooper,  the  employer 
of  Harrison,  and  those  of  tlie  government; 
the  former  consisting  of  the  alternate  odd- 
uumbered  sections  or  square  miles  of  land 
and  a  few  other  parcels,  and  the  latter 
'nearly  aU  the  alternate  and  even-numbered 
flections,  which  were  unappropriated  lands 
of  the  United  States,  which  Hecht.  in  com- 
mon with  other  stock  growers,  had  a  right 


to  deiKisture  and  graze  with  his  cattle  and 
live  stock,  under  the  Implied  license  extend- 
ed by  the  government  for  many  years  to 
the  public  to  graze  live  stock  upon  these  un- 
appropriated public  lands  in  the  grazing  re- 
gions of  this  coimtry.  By  the  completion  of 
the  luciosiure  of  Coal  Bank  hollow,  Cooper 
inclosed  the  government  sections  with  those 
of  bis  own.  all  of  these  sections  inclosed 
alternating  in  their  location  from  the  govern- 
ment survey  like  the  arrangement  of  squares 
upon  a  checkor  board.  If  Cooler  had  in- 
closed his  own  lands  by  fences,  separating 
them  from  those  of  the  government,— tliat 
Is,  each  section  by  Itself,— he  would  have 
effectually  prevented  the  depasturing  of  the 
government  lands  by  the  public  generally, 
except. himself  and  the  owners  of  land  con- 
tiguous to  the  government  sections  thus  lu- 
closed,  because  the  inclosure  of  each  of  his 
alternate  sections  would  have  also  Inclosed 
the  government  sections  on  either  side  of 
each  section.  It  may  be  urged  that  he  would 
have  been  bound  to  leave  spaces  at  the 
angles  of  the  sections  touching  the  govern- 
ment sections,  for  the  passage  of  the  public 
generally  and  of  live  stock,  although  in  the 
grant  to  his  predecessor  In  title,  the  Union 
Pacific  Railroad  Company,  the  government 
reserved  no  right  of  way,  on  the  ground 
that  the  government.  In  its  grant  of  all  the 
alternate  and  odd-numbered  sections  to  such 
railway  company,  impliedly  reserved  ways 
of  easement  and  of  necessity  to  its  officers 
and  agents,  those  desiring  to  enter  the  land 
by  filing  thereon,  and  to  its  licensees;  but 
this  precise  question  has  never  been  directly 
decided  by  any  decision  cited  or  coming 
under  our  observation,  and  it  Is  unnecessary 
to  decide  It  In  this  case.  It  is  contended 
by  the  plaintiff  in  error  that  the  completion 
of  the  Inclosure  of  Coal  Bank  hollow  by 
Cooper,  even  by  fencing  wholly  on  his  own 
lands^  was  unlawful,  under  the  terms  of  the 
act  of  congress  forbidding  the  Inclosure  of 
any  part  of  the  public  domain,  entitled  "An 
act  to  prevent  unlawful  occupancy  of  the 
public  lands,"  approved  February  25,  lS8o 
(23  Stat  321).  The  matter  was  before  the 
supreme  court  of  Wyoming  territory  in  the 
case  of  U.  S.  v.  Douglas- Willan  Sartoris  Co.. 
3  Wyo.  288,  22  Pac.  92,  where  a  majority 
of  the  court  held  that  the  act  coveretl  the 
case  of  a  landowner  constrocting  a  fence 
whoUy  on  his  own  land,  when  it  servetl  to 
Inclose  government  lands  with  those  of  such 
landowner;  but  one  of  the  justices  held  the 
act  was  unconstitutional,  so  far  as  forbid- 
ding as  a.  nuisance  the  erection  by  a  party 
of  a  fence  wholly  upon  the  limits  of  his  own 
land,  as  not  a  legitimate  exercise  of  tlie 
police  power,  and  an  unwarranted  invasion 
of  private  property,  while  the  other  justice 
held  the  act  unconstitutional.  The  remaining 
Justice  held  that,  notwithstanding  the  ap- 
parent langimge  of  the  act,  it  was  not  in- 
tended to  forbid  the  erection  by  a  landowner 
of  a  fence  wholly  within  the  limits  of  his 
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own  land.  Accordingly  the  judgment  below 
was  affirmed,  and  the  temporary  Injunction 
obtained  by  the  govemmeut  was  dissolved. 
For  some  reason  the  case  was  never  taken 
to  the  supreme  court  of  the  United  States. 
The  trend  of  recent  decisions  is  contrary  to 
the  niUng  of  our  territorial  supreme  court, 
but  the  question  has  never  been  directly 
decided  by  the  federal  supreme  court,  al- 
though the  case  of  Buford  v.  Houtz,  133  U. 
S.  320,  10  Sup.  Ct  305,  sustains  the  supreme 
court  of  Utah  in  the  affirmance  of  a  judg- 
ment of  a  'lower  court  refusing  an  injunc- 
tion prayed  by  parties  owning  tracts  of  land 
originally  granted  by  the  government  to  the 
Central  Pacific  Railroad  Company  against 
parties  threatening  an  Invasion  of  their  un- 
incloscd  lands  for  the  purpose  of  grazing 
on  the  government  sections  alternating  with 
those  of  the  land  grant  The  following  cases 
hold  directly  contrary  to  our  territorial  su- 
preme court:  U.  S.  v.  Buford  (Utah)  30 
Pac.  433;  U.  S.  T.  Brighton  Ranch  Co.,  25 
Fed.  465;  U.  S.  ▼.  Brighton  Ranche  Co.,  26 
Fed.  218;  U.  S.  V.  Camfleld,  59  Fed.  062.— 
the  latter  being  affirmed  in  the  recent  case 
of  Camfleld  v.  U.  S.  (by  the  circuit  court 
of  appeals  for  the  Eighth  circuit)  06  Fed. 
101.  But  in  the  case  of  U.  S.  v.  Brighton 
Ranche  Co.,  26  Fed.  218,  Judge  Brewer  re- 
marked: "So  long  as  the  government  does 
nothing,  an  Individual  might,  perhaps,  not 
challenge  the  occupation  by  defendant  [of 
unappropriated  public  lands];  but  the  right 
of  the  government  to  interfere,  to  challenge 
the  occupation,  and  to  compel  the  defendant 
to  desist  from  it.  Is  not  lost  by  mere  delay 
in  enforcing  it"  See  Keith  v.  TUford,  12 
Neb.  271,  276,  11  N.  W.  315.  As  the  matter 
of  the  unlawful  fencing  of  the  public  do- 
main may  be  brought  to  the  attention  of  the 
government  through  its  law  department  by 
filing  an  affidavit  with  the  local  attorney 
for  the  government,  under  the  act  of  18S5, 
it  may  be  that  the  proper  course  would  be 
to  proceed  as  the  statute  directs,  instead  of 
entering  the  inclosure  by  removing  or  tear- 
ing down  the  inclosure,  or  some  portion 
thereof.  In  this  case  the  cattle  of  plaintiff 
were  turned  into  Coal  Bank  hollow,  the  in- 
closure of  which  was  afterwards  completed 
by  Cooper,  by  the  owner  of  adjacent  lands, 
by  the  authority  of  plaintiff,  and  at  bis 
direction. 

Under  the  common  law,  the  owner  of  cat- 
tle is  required  to  take  care  of  them;  and  if 
they  trespass  upon  the  lands  of  another  the 
owner  is  responsible,  even  if  there  be  no 
fence.  But  this  rule,  In  a  multitude  of  cases, 
has  been  held  not  to  be  applicable  to  the 
sparsely  settled  sections  of  this  country, 
where  legislation  defining  lawful  fences  has 
been  enacted,  and  where  the  custom  has  pre- 
vailed from  the  early  settlement  of  the  west 
to  permit  cattle  to  graze  on  uninclosed  lands 
as  a  common.  See  Kerwhaker  ▼.  Railroad 
Co.,  3  Ohio  St  172;  Morris  v.  Fraker,  5  Colo. 
425.    A  distinction  is  made  t>etween  cattle 


and  sheep,  as  the  latter  animals,  ftom  tbelr 
nature,  require  to  be  under  the  care  of  a 
herder,  and  so  the  owner  of  sheep  has  been 
held '  responsible  for  their  trespasses  upon 
lands  Inclosed  with  a  fence  that  would  ex- 
clnde  cattle,  but  not  sheep.  Willard  t.  Ma- 
thesus,  7  Colo.  76, 1  Pac.  690.  In  many  of  the 
Western  states,  statutes  are  In  force  defining 
a  lawful  fence,  and  It  Is  generally  hdd 
that  where  cattle  accidentally  wander  or 
stray  on  the  uninclosed  lands  of  another,  the 
owner  of  the  cattle  is  not  responsible  for 
their  trespasses.  Chase  v.  Chase,  15  Nev. 
259.  Our  statute  defining  a  lawful  fence, 
and  providing  for  damages  for  animals 
breaking  the  same,  is  in  line  with  the  leg- 
islation of  the  newer  states,  where  the  com- 
mon-law rule  requiring  owners  of  cattle  to 
take  care  of  them  has  been  abrogated.  Title 
50,  Rev.  St  Wyo.,  as  amended  by  chapter 
33,  Sees.  Laws  188&  The  general  rule  per- 
mitting cattle  to  run  at  large  without  hold- 
ing the  owner  responsible  for  their  tres- 
passes upon  the  uninclosed  lands  of  anoth- 
er, is  subject,  however,  to  one  Important  ex- 
ception; that  where  such  live  stock  are  driv- 
en upon  the  uninclosed  lands  of  another, 
without  bis  permission,  the  owner  is  re- 
sponsible for  wliatever  damage  they  may 
cause  while  there.  Delaney  t.  Errlckson,  11 
Nev.  533,  10  N.  W.  451,  overruling  on  this 
point  Delaney  v.  EiTlckson,  10  Neb.  492,  6 
N.  W.  600;  Lazarus  v.  Phelps,  152  U.  S. 
81,  14  Sup.  Ct  477,— where  it  is  held  that  the 
Texas  statute  relieving  stock  owners  from 
liability  for  trespasses  upon  unfenced  or  In- 
sufflcleutly  fenced  lands  merely  condones  ac- 
cidental trespasses,  and  does  not  operate  in 
favor  of  one  who  Intentionally  causes  his 
stock  to  graze  upon  lands  of  another.  Lar- 
kln  V.  Taylor,  5  Kan.  446;  Powers  v.  Kindt 
13  Kan.  74.  The  act  of  the  plaintiff  In  turn- 
ing his  cattle  into  a  scope  of  country  par- 
tially inclosed,  where  they  must  Inevitably 
wander  upon  and  graze  the  lands  of  another, 
though  uninclosed,  while  grazing  on  the  gov- 
ernment lands,  separated  from  private  lands 
only  by  imaginary  lines,  might  make  him  re- 
sponsible for  their  damage,  under  the  rule 
announced  in  the  case  of  Lazarus  v.  Phelps, 
supra,  where  Lazarus  fed  bis  own  cat- 
tle and  those  of  others  left  with  him  as 
agister,  to  the  full  extent  of  the  lands  in  a 
large  inclosure,  being  those  leased  by  him 
and  those  owned  by  Phelps.  He  was  held 
responsible  In  damages,  as  he  turned  into 
the  inclosure  more  cattle  than  were  sufficient 
to  consume  the  grass  on  the  lands  leased  by 
him,  so  that  they  must  have  fed  upon  the 
Isnds  of  Phelps  lying  In  the  inclosure,  and 
alternating  by'&ectlons  with  the  lands  leased 
by  him.  But  upon  this  point  we  express  no 
opinion,  nor  upon  the  right  of  Harrison  to 
remove  the  cattle  of  Hecht  for  the  reason 
that  the  Inclosure  was  overstocked.  Tiie 
whole  caae  may  be  decided  upon  another 
point.  The  evidence  fully  sustains  the  find- 
ing of  the  trial  court  "that  no  loss,  injury. 
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or  damage  of  any  kind  In  any  way  resulted 
to  the  said  plaintiff,  or  to  his  said  cattle,  or 
any  of  them,  from  the  driving  of  said  cattle 
by  the  defendant  Harrison  as  aforesaid." 
The  cattle  of  the  plahitlff,  Hecht,  were 
gently  and  carefully  driven,  by  Harrison's 
orders,  to- the  Foot  Creek  range.  Immediately 
adjacent  to  the  Inclosure  of  the  Coal  Bank 
hollow  lands,  and  this  range  to  which  they 
were  driven  had  formed  a  part  of  the  same 
range  as  Coal  Bank  hollow.  The  evidence 
shows  that  the  range  to  which  they  were 
driven  contained  "better  feed  and  a  lar- 
ger water  supply,  better  distributed,  than 
Coal  Bank  hollow,  from  whence  they 
were  driven.  The  cattle  of  plaintiff  were  In 
better  condition  at  the  time  of  the  fall  round- 
up than  the  cattle  of  Cooper  and  others 
which  remained  In  Coal  Bank  hollow.  The 
only  damages,  therefore,  that  could  have 
been  allowed  the  plaintiff  In  error  In  the 
court  below  were  merely  nominal  damages, 
for  they  are  always  due  for  the  positive  and 
wrongful  Invasion  of  another's  property; 
and  a  judgment  which  should  have  been  giv- 
en for  a  plaintiff  for  nominal  damages,  but 
was  rendered  for  the  defendant,  will  be  re- 
versed. If  such  damages  will  entitle  plaintiff 
to  costs.  But  the  rule  Is  otherwise  when  the 
judgment  Is  only  en-oneous  for  not  giving  a 
plaintiff  nominal  damages,  and  It  will  not  be 
reversed,  nor  will  a  new  trial  be  granted, 
unless  he  is  mulcted  with  the  costs.  1  tjuth. 
Dam.  13.  Some  of  the  courts  evidently  do 
not  regard  the  question  of  costs  in  such 
-oases,  and  will  not  reverse  for  the  sake  of 
allowing  the  plaintiff  nominal  damages,  ^ven 
where  costs  are  allowed  to  the  adverse  par- 
ty. Otv  statute  relating  to  costs,  among  oth- 
■er  things,  provides  that  "when  the  judgment 
is  less  than  one  hundred  dollars,  unless  the 
recovery  be  reduced  below  that  sum  by 
-counterclaim  or  set-off,  each  party  shall  pay 
his  own  costs."  Rev.  St  {  2(506.  In  a  certain 
-class  of  cases,  frequently  denominated  "hard 
actions,"  the  section  cited  further  provides 
in  actions  for  libel,  slander,  malicious  pros- 
ecatlons,  false  imprisonment,  criminal  con- 
versation, seduction,  action  for  nuisance,  or 
against  a  justice  of  the  peace  for  miscon- 
duct In  office,  when  the  damage  assessed  is 
under  five  dollars,  the  plaintiff  shall  not  n- 
cover  costs.  This  section  of  our  statute  was 
borrowed  from  the  Ohio  Code  (it«;v.  St.  Ohio, 
i  5349),  omitting  the  initial  words,  "if  It  shall 
appear  that  a  justice  of  the  peace  has  juris- 
diction of 'the  action,  and  the  same  has  been 
brought  in  any  other  court,"  etc.  As  this 
omission  was  Intentionally  made  In  our  stat- 
ute, the  legislative  Intent  Is  clear  that  the 
penalty  provided  In  the  statute  in  requiring 
the  plaintiff  to  pay  his  costs,  in  case  of  a  re- 
covery less  than  $100,  where  his  claim  is 
not  reduced  by  set-off  or  counterclaim.  Is 
not  because  he  brought  his  suit  In  the  high- 
■er  court,  when  he  might  have  Instituted  his 
proceedings  before  an  Inferior  tribunal,  where 
parties  are  not  put  to  the  expense  of  going 


to  the  county  seat  for  trial,  but  probably 
to  provide  a  penalty  for  the  prosecution  of 
trifling  suits.  If  the  judgment  of  the  court 
below  In  favor  of  the  defendants  is  correct, 
costs  should  have  been  allowed  to  the  de- 
fendants as  of  course.  Key.  St  Wyo.  {  2097. 
But  the  judgment  does  not  include  costs. 
It  is  that  the  plaintiff  take  nothing,  and  that 
the  defendants  do  go  hence  without  day. 
A  judgment  must  be  certain  and  definite, 
and,  if  costs  are  included,  they  must  be  in- 
serted. Where  a  Judgment  purports  to  be  for 
costs  only,  but  the  amount  of  such  costs  Is 
left  blank  therein,  the  judgment,  not  being 
e&act  as  to  costs,  will  be  reversed.  Mosher 
V.  Commissioners,  2  Wyo.  462;  Sibley  v. 
Howard,  3  Denlo,  72;  Black,  Jndgm.  IVi. 
Doubtless  the  district  court  could  have  cor- 
rected its  judgment,  and  Included  costs,  dur- 
ing the  term,  and  even  after.  If  the  error 
was  a  clerical  misprision,  or  perhaps  if  the 
court  had  unintentionally  omitted  costs,  and 
in  a  direct  proceeding  for  the  modification  of 
the  judgment  on  error  the  appellate  tribunal 
would  correct  the  omission  at  the  instance 
of  the  party  injured.  Lewis  v.  Ross,  37  Me. 
230.  The  defendant  below  does  not  com- 
plain, and,  as  he  alone  is  affected  by  the 
omission  to  allow  him  costs,  it  Is  apparent 
titat  the  plaintiff  cannot  complain,  because 
the  judgment  Is  favorable  to  him,  and  he  Is 
not  compelled  to  pay  the  costs  of  defend- 
ant upon  a  judgment  in  favor  of  the  latter 
without  the  allowance  of  costs  which  the 
statute  provides.  If  the  plaintiff  was  en- 
titled- to  recover  at  all  In  the  court  below 
under  the  evidence,  he  was  entitled  to  re- 
cover but  nominal  damages,  as  the  evidence 
shows  that  he  suffered  no  actual  damage, 
but  was  benefited  by  the  alleged  trespass  of 
the  defendant  as  his  cattle  were  in  better 
condition  than  they  would  have  been  had 
they  not  been  driven  from  one  part  of  the 
range  to  another,  which  was  larger,  better 
supplied  with  water,  and  containing  more 
feed,  with  less  live  stock  to  consume  it  If 
the  plaintiff  had  obtained  judgment  below, 
each  party  would  have  been  compelled  to 
pay  his  own  costs,  and  that  Is  the  effect  of 
the  present  judgment.  The  only  difference 
is  that  the  plaintiff  would  have  been  en- 
titled to  nominal  damages  merely,  and,  this 
being  the  case,  we  will  not  reverse  the  judg- 
ment to  allow  the  plaintiff  one  cent  The 
doctrine  pervading  the  adjudged  cases  Is 
that  a  wrong  ruling  is  not  available  unless  it 
does  harm  in  a  material  degree  to  the  sub- 
stantial rights  of  the  complaining  party,  and 
this  Is  the  theory  of  our  Code  of  Civil 
Procedure.  Not  only  must  there  be  harm 
in  the  error,  but  It  must  be  so  Important  as 
to  merit  the  consideration  of  the  appellate 
tribunal,  and  to  take  something  more  than 
nominal  value  from  the  complaining  x>arty. 
It  Is  upon  this  principle  tliat  the  failure  to 
assess  nominal  damages  is  placed  In  the 
category  of  harmless  error.  An  exception 
to  this  general  rule  is  where  an  important 
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right  Is  to  be  vindicated,  or  where  an  action 
Is  necessary  to  prevent  an  nnjust  or  Illegal 
claim  from  ripening  into  a  right  by  long- 
continued  possession,  and  then  the  court 
will  enforce  the  right  to  merely  nominal 
damages.  Elliott,  App.  Proc.  §  63G;  mbbard 
V.  Telegraph  Co.,  33  Wis.  558,  569;  Meyer 
r.  Huse,  32  ni.  App.  32S;  Smith  ▼.  Machine 
Co.,  26  Ohio  St.  566;  State  v.  MiUer,  5 
Blackf.  381;  Jennings  v.  Loring,  5  Ind.  250; 
Robertson  v.  Gentry,  2  Bibb,  542;  Watson 
V.  Van  Meter,  43  Iowa,  76;  Hickey  v.  Balrd, 
S>  Mich.  32. 

The  right  of  the  plaintiff  In  error  to  en- 
joy what  Is  common  to  all,  the  privilege  of 
grazing  his  cattle  upon  the  public  domain, 
under  the  Implied  license  of  the  government, 
is  not  affected  by  this  decision,  for  that 
right  is  conceded  to  him,  and  he  will  not  be 
deprived  of  such  right  by  the  decision  of 
this  court  Neither  will  he  lose  the  right  to 
graze  bis  cattle  on  that  portion  of  the  pub- 
lic domain  which  Is  not  appropriated,  lying 
within  the  limits  of  the  tract  inclosed,  from 
which  his  cattle  were  driven.  He  has  not 
been  damaged  at  all  by  the  acts  of  the  de- 
fendant, as  the  evidence  in  the  case  dis- 
closes, and  the  removal  of  his  cattle  from 
one  x>ortlon  of  the  public  range  to  another, 
as  he  claims,  is  but  a  mere  technical  in- 
jury, as  he  was  benefited,  and  not  Injured, 
by  such  removal.  As  this  Injury  is  not  per- 
manent in  its  effects,  and  he  is  in  no  worse 
situation  that  he  was  before,  even  if  bis 
contention  is  correct,  we  will  not  put  the 
parties  to  the  trouble  and  expense  of  ti  re- 
trial, even  if  we  thought  his  rights  had  been 
invaded  by  any  act  of  the  defendant,  upon 
which  branch  of  the  case  we  have  grave 
doubts,  but  upon  which  we  express  no  opin- 
ion. For  the  reason  that  we  ought  not  to 
reverse  a  cause  because  the  plaintiff  might 
be  entitled  to  nominal  damages  only,  where 
the  matter  of  costs  is  not  affected,  and  where 
no  rights  of  the  plaintiff  need  to  be  vindicat- 
ed or  are  imperiled,  the  judgment  of  the 
district  court  is  affirmed.  '' 

POTTER,  J.,  being  of  counsel  In  the  trial 
court,  announced  his  disquaiiflcation,  and 
Hon.  RICIIAKD  H.  SCOTT,  judge  of  the  dis- 
trict court  for  the  First  judicial  district,  sat 
in  his  stead. 

CONAWAY  and  SCOTT,  JJ.,  concur. 


(5  Wyo.  291) 

HESTER  et  ai.  v.  SMITH  et  aL 

(Supreme  Conrt  of  Wyoming.     May  11,  1805.) 

Action  aoainst  Firm  —  Ooods  Sold  to  Hembbr 

— DeCI/lRATIOKS  OF  Pahtxbr— Admissibilitt 

— Frocebdings  in  EuHon— Parties. 

1.  Error  in  not  rendering  judgment  by  de- 
fault against  certain  defendants  will  not  be  re- 
viewed when  the  record  fails  to  show  tiiat  tiiey 
were  served  with  summons  in  error. 

2.  A  motion  for  a  continuance  on  the  gronnd 
of  newly-discovered  evidence  is  properly  refused 
where  it  appears  that  the  evidence  conld,  by  the 


use  of  proper  diligence,  have  been  procured  at  the 
trial. 

3.  In  an  aclion  against  a  firm  for  the  price 
of  oats,  it  appeared  that  plaintiff  sold  the  oats 
to  one  of  the  partners,  not  knowing  that  he  was 
a  member  of  the  firm;  that  the  vendee  did  not 
expressly  buy  for  or  in  the  name  of  the  firm; 
that  the  firm  did  not  receive  the  oats;  and  that 
the  buying  of  oats  was  not  a  transaction  within 
the  scope  of  the  business  of  the  firm.  Edd,  that 
a  statement  by  the  vendee,  made  after  the  pur- 
chase, to  third  persons,  and  not  in  the  presence 
of  any  member  of  the  firm,  that  he  bought  the 
oats  for  the  firm,  was  not  admissible. 

4.  In  an  action  against  a  banlcing  company 
for  the  purchase  price  of  oats,  it  appeared  that 
the  plaintiff  sold  the  oats  to  a  member  of  the 
firm,  not  Ivnowing  at  the  time  that  he  was  a 
member;  that  the  vendee  did  not  expressly  buy 
for  or  in  the  name  of  the  firm;  that  the  firm 
never  received  the  oats;  that  the  vendee  paid 
the  freight,  and  the  plaintiff  subsequently  stated 
that  he  sold  the  oats  to  another  firm,  of  which 
the  vendee  was  a  member;  and  that  tiie  vendee. 
at  the  time  of  the  sale,  merely  said,  "We  are 
running  a  bank  here."  Edd,  diat  the  evidence 
did  not  show  a  sale  to  defendant. 

Error  to  district  court,  Natrona  county;  J. 
W.  Blake,  .Tudpe. 

Action  by  George  W.  Hester  and  others, 
partners,  against  Lew  Smith  and  others,  as 
partners,  for  the  purchase  price  of  oats.  From 
a  judgment  for  defendants,  plaintiffs  bring 
error.    Affirmed  in  part. 

Allen  G.  Fisher  and  George  Walker,  (or 
plaintiffs  in  error.  Burke  &  Fowler  and  A. 
T.  Butler,  for  defendants  in  error. 

POTTER,  J.  Plaintiffs  shipped  from  Har- 
rison, Neb.,  in  their  own  name,  a  car  load  of 
oats  to  Casper,  intending  them  for  a  pur- 
chaser upon  whom  a  sight  draft  had  been 
drawn,  attached  to  the  bill  of  lading,  and  sent 
through  the  bank  of  C.  H.  King  &  Co.  This 
expected  purchaser  not  taking  the  oats,  George 
W.  Hester  visited  Casper,  and  there  met  Lew 
Smith,  one  of  the  defendants,  with  whom  a 
sale  of  the  oats  was  consummated.  Smith  re- 
ceived them,  and  paid  the  freight  thereon. 
Although  it  does  not  cl<»ariy  appear.  It  seems 
to  be  disclosed  by  the  evidence  that  the  oats 
were  taken  to  a  store  commonly  referred  to 
In  the  testimony  as  the  "Mercantile  Compa- 
ny's Store."  the  bur.lness  of  which  was  usually 
transacted  by  Smith.  He  was  also  a  member 
of  the  firm  of  L.  Smith  &  Co.,  bankers.  It  is 
attempted  to  make  the  banking  firm  of  L. 
Smith  &  Co.,  of  which  firm  J.  B.  Okie  was 
also  a  member,  responsible  for  the  purchase 
price  of  the  oats.  The  only  fact  which  we 
find  in  the  evidence  at  all  tending  to  connect 
that  firm  with  the  purchase  Is  in  the  testi- 
mony of  George  W.  Hester,  who  says  that 
while  he  and  Smith  were  discussing  the  matter 
of  the  sale,  and  before  It  was  consummated, 
the  latter  said  to  Hester,  "We  are  running  a 
bank  here,"  and  also:  "You  will  run  no  risk. 
You  will  be  safe  In  your  money.  You  will  get 
your  money  for  your  oats."  We  are  unable 
to  discover  any  testimony  showing  or  tending 
to  show  that  the  banking  firm  ever  received 
the  onts,  or  any  of  them,  or  any  of  the  pro- 
ceeds thereof,  except  the  sum  of  $55,  which 
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Mr.  Okie  testifies  was  deposited  In  the  bank 
to  the  credit  of  G.  W.  Hester,  and  was  by 
.  Okie  (who  afterwards,  it  seems,  had  assumed 
the  obligations  of  the  bank)  paid  to  Virgil 
Hester.  Okie  testifies  that  Smith  Informed 
him  this  deposit  had  been  made  by  "the  store" 
to  the  credit  of  Hester,  but  there  is  no  direct 
testimony  covering  the  matter  of  the  original 
deposit.  Okie  testified'  that,  when  he  paid 
the  $55  to  Hester,  the  latter  informed  him  that 
they  had  sold  some  oats  to  the  mercantile 
company.  There  is  testimony  that  statements 
■were  made  by  each  of  the  jHaintiffa  to  the 
eBect  that  they  had  sold  the  oats  to  the  mer- 
cantile company,  and  a  witness  connected  with 
O.  H.  King  &  Co.  testified  that  Hester  &  Son 
had  at  one  time  drawn  a  draft  oq  the  Smith 
Mercantile  Company  for  $350,  which  was  re- 
ceived by  C.  H.  King  &  Co.  for  collection,  and 
was  returned  on  the  same  day.  The  total 
amount  for  which ,  the  oats  and  some  sacks 
were  sold  was  $353.  Smith  paid  the  freight 
<$S6.40),  which  was  apparently  to  be  credited 
«n  the  price,  and,  with  the  $55  subsequently 
received  on  account  of  the  deposit  In  the  bank, 
ieaves  the  balance  sued  for  as  $261:60.  Nei- 
ther Smith  nor  Shaffner  appeared  in  the  suit 
l)elow.  The  defendant  Okie  filed  an  answer, 
■denying  every  allegation  of  the  petition. 

The  defendant  Okie  would  not  be  liable 
unless  the  firm  of  Jj.  Smith  &  Co..  bankers, 
were,  and  by  reason  of  his  membership  In 
that  firm.  If  that  firm  was  not  the  purchaser 
-of  the  oats,  then  it  was  not  liable.  We  do 
not  think  the  court  erred  In  finding  said  firm 
not  Indebted  to  the  plaintiffs.  The  best  con- 
struction which  can  be  given  to  the  evidence 
'favorable  to  the  plaintiffs  shows  a  conflict  in 
the  testimony;  and,  there  being  evidence  to- 
sustain  the  finding,  the  Judgment  will  not  be 
reversed.  Bank  v.  Dayton,  1  Wyo.  336; 
-O'Brien  v.  Foglesong,  3  Wyo.  57,  31  Pac.  1047; 
Ketchum  v.  Davis,  3  Wyo.  164,  13  Pac.  15. 
In  our  opinion,  however,  there  was  not  sufil- 
dent  evidence  to  establish  the  liability  of  the 
■firm  of  L.  Smith  &  Co.  Plaintiffs  failed  to 
connect  them  with  the  purchase  made  by 
Smith. 

It  is  urged  -that  the  court  erred  In  not  taking 
the  default  of  Smith  and  Sbaffner,  and  ren- 
dering Judgment  against  them.  So  far  as 
Shaffner  Is  concerned,  his  liability,  like  that 
of  Okie,  depends  upon  the  establishment  of 
-an  Indebtedness  from  the  firm.  The  parties 
are  not  In  a  position,  however,  to  successfully 
urge  tilts  point,  even  if  error  was  committed 
In  the  respect  Indicated,  upon  whldi  we  ex- 
■preaa  no  opinion.  Neither  Smith  nor  Shaffner 
are  before  this  court  no  summons  In  error 
having  been  served  upon  them  for  all  that 

-  appears  by  the  record. 

It  Is  contended  that  the  court  committed 

.error  In  refusing  to  trant  a  new  trial  on  the 

ground  of  surprise  and  newly-discovered  evi- 

-  dence.  The  afildavits  filed  In  support  of  the 
motion  to  sustain  the.«e  grounds  utterly  fail  to 
show  any  such  surprise  as  would  require  the 

,  Gonrt  to  grant  a  new  trial    The  alleged  new- 


ly-discovered evidence  consisted  of  certain  let- 
ters said  to  have  been  signed,  "L.  Smith  & 
Co.,"  which  were  In  the  possession  of  the  at- 
torney who  brought  the  suit  for  plaintiffs, 
but  did  not  represent  'them  at  the  trial,  and 
certain  facts  which  Virgil  Hester,  one  of  the 
plaintiffs,  would  testify  to,  to  rebut  the  tes- 
timony of  one  of  the  witnesses  for  the  defend- 
ants, and  other  facts  which  G.  W.  Hester 
would  testify  to  by  way  of  rebuttal.  It  is 
also  alleged  In  the  affidavits  that  three  per- 
sons who  were  not  witnesses  at  the  trial  -svlll 
testify  that  Mr.  Smith  had  told  them  that  L. 
Smith  &  Co.  had  bought  the  oats  in  question. 
One  of  the  statuto-y  grounds  for  a  new  trial 
is  newly-discovered  evidence,  material  for  the 
party  applying,  which  he  could  not,  with  rea- 
sonable diligence,  have  discovered  and  pro- 
duced at  the  ti-ial.  It  Is  not  shown  tirnt  the 
evidence  could  not  have  been  discovered  be- 
fore the  trial  with  reasonable  diligence.  No 
showing  in  that  respect  is  made.  The  state- 
ment that  the  plaintiffs  first  learned  the  same 
after  the  trial  does  not  show  diligence.  It 
only  establishes  the  fact  that  it  is  newly-dis- 
covered testimony.  This  is  In  itself  sufficient 
to  dispose  of  this  assignment  of  error;  but 
another  requisite  Is  attached  to  this  ground 
for  a  new  trial,  and  that  Is,  the  evidence  must 
be  material.  It  must  be  competent.  It  has 
been  held  by  this  court  that,  if  it  Is  merely 
cumulative,  It  will  not  be  suillcient.  Link  v. 
Railway  Co.,  3  Wyo.  679,  29  Pac.  741.  So 
far  as  the  letters  and  the  testimony  of  Vli'gil 
Hester  and  G.  W.  Hester  are  concerned.  It 
Is  dear  that  they  could,  by  the  use  of  proper 
dil  igence,  have  been  procured  at  the  trial.  The 
declarations  of  Smith  made  after  the  sale  had 
been  consummated,  in  the  absence  of  any  otii- 
er  evidence  showing  or  tending  to  show  that 
the  firm  of  L.  Smith  &  Co.  had  bought  or  re- 
ceived the  oats,  such  a  transaction  not  or- 
dinarily bchig  within  the  scope  of  the  busi- 
ness of  a  mere  banking  firm,  and  nothing  ap- 
pearing to  show  that  this  firm  ever  engaged 
in  such  business,  we  do  not  think  would  have 
been  admissible.  Heffron  v.  Hannaford,  40 
Mich.  305;  Uhler  v.  Browning,  28  N.  J.  Law. 
79;  Thorn  v.  Smith,  21  Wend.  .365.  Mr.  Hes- 
ter testified  that  he  dealt  with  Smith.  He 
knew  nothing  about  the  firm.  Smith,  In  tiie 
transaction,  did  not  expressly  deal  for  the  firm 
or  In  the  firm  name.  Under  such  circumstan- 
ces, together  with  the  fact  that  the  firm  did 
not  receive  the  subject  of  the  sale,  to  admit 
In  evidence,  as  against  a  partner,  the  declara- 
tions of  the  Individual  purchaser  that  he 
bought  them  for  the  firm,  made  after  the  pur- 
chase, to  third  persons,  in  the  absence  of  his 
partner,  would,  in  the  language  of  Judge  Nel- 
son In  Thorn  v.  Smith,  supra,  "enable  a  part- 
ner at  any  time  to  turn  all  his  Individual  lia- 
bilities upon  the  iiartnership."  This  evidence, 
then,  would  not  be  competent  and  therefore 
not  material.. 

This  disposes  of  all  the  questions  raised  by 
counsel.  The  case  now  here  Is  practically  be- 
tween plaintiffs  and  the  defendant  Okie.   The 
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Judgment  of  the  district  court  In  favor  of  J. 
B.  Okie  and  L.  Smith  &  Co.,  bankers,  as  a 
partnership,  Is  afllrmed. 

GROESBECK,  C.  J.,  and  CONAWAX,  J., 
concur. 


(4  Idaho,  468) 

STATE  T.  McDonald  et  al. 

(Supreme  Court  of  Idaho.     May  11,  1895.) 
Demdkkek— AcTioji  ON  Ofpiciai.  Bond— Faildrb 
or  Phiscipal  to  Sion— Recitals  — Collection 
op  License  Tax— Items  or  IJefalcatios— Jus- 
tification OP  Scketies. 

1.  The  omission  of  the  sheriff  to  sign  his 
official  bond  did  not  release  him  from  any  liabil- 
ity arising  under  the  conditions  of  the  bond,  nor 
did  such  omission  release  the  sureties. 

2.  The  failure  of  the  sheriff  to  aifpi  such 
bond  (it  being  joint  and  several)  did  not  inval- 
idate the  bond. 

3.  The  surety  is  estopped  from  denying  any 
fact  recited  in  the  bond,  when  by  such  denial 
he  seeks  to  avoid  the  bond  in  an  action  between 
the  parties  to  the  bond. 

4.  The  ooUeetior  of  licenses  is  made  the  duty 
of  the  sheriff  by  law,  and  the  bond  sued  on  is 
conditioned  on  fiie  faithful  discharge  of  all  du- 
ties required  of  him  by  law. 

5.  In  a  suit  of  this  kind  it  is  not  necessary 
to  state  in  the  complaint  the  various  items  of  de- 
falcation separately. 

6.  In  an  action  on  a  joint  and  several  bond, 
all  or  any  of  the  sareties  may  be  sued. 

■  7.  The  fact  that  a  surety  did  not  justify 
will  not  release  him  from  liability,  if  the  bond  haia 
been  accepted  without  such  justification, 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Shoshone  county; 
J.  UoUeman,  Judge. 

Action  by  the  state  of  Idaho  against  Scott 
McDonald  and  others  on  a  sheriff's  bond. 
Prom  a  judgment  sustaining  demurrers  to  the 
complaint,  plaintiff  appeals.     Reversed. 

Gleorge  M.  Parsons,  Atty.  Gen.,  for  the 
State.  Hagan  &  Beole  and  W.  W.  Woods, 
for  respondents. 

SUIXIVAN,  J.  This  Is  an  action  to  recov- 
er on  an  oSlcial  bond.  One  Richard  A.  Cun- 
ningham was  elected  sheriff  of  Shoshone  coun- 
ty on  the  1st  day  of  October,  1890,  and  on  Ko- 
vember  20. 18U0,  filed  bis  ofticial  bond.  There- 
after a  question  was  raised  as  to  tbe  validity 
of  his  acts  as  sheriff,  on  tbe  ground  that  he 
had  failed  to  qualify  as  sheriff  within  30  days 
after  bis  election.  To  avoid  any  complications 
that  might  in  the  future  arise  by  reason  of 
that  fact,  Cunningham  was  appointed  sheriff 
of  said  county  by  the  govenior  of  tbe  state, 
and  on  tbe  suggestion  of  tbe  board  of  coun- 
ty commissioners  he  died  another  bond,  on  the 
ISth  of  March,  1801.  Said  bond  was  duly 
approved  by  said  board.  Subsequent  to  tbe 
liling  of  said  bond,  the  said  sheriff  colle<-tcd 
and  received  for  licenses  $7,303.0.3,  and  also 
collected  for  the  use  and  benefit  of  said  coun- 
ty fees  In  civil  cases  amounting  to  $754.75. 
No  part  of  either  of  said  sums  has  he  ever 
paid  to  said  county  or  to  the  state  of  Idaho. 
The  complaint  alleges  the  entry  of  said  Cun- 
ningham Into  said  sberiCTs  office,  bis  giving 


tbe  bond  sued  on,  tals  collection  of  public 
moneys,  and  bis  failure  to  pay  the  same  over 
as  required  by  law  or  at  all;  and  prays  for 
judgment  against  tbe  bondsmen  for  tbe  sums 
BO  collected,  with  Interest  and  costs.  To  tbe 
complaint  several  demurrers  were  interposed, 
one  of  which  was  joined  in  by  several  of  tbe 
defendants,  and  others  by  separate  defend- 
ants. Tbe  court  sustained  tbe  several  de- 
murrers. Thereupon  tbe  plaintiff  refused  to 
amend,  and  judgment  was  entered  dismissing 
tbe  action,  and  for  costs  against  tbe  state. 
This  appeal  is  from  the  judgment 

Tbe  first  point  made  by  the  demurrers  Ui 
that  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action.  The 
complaint  alleges  tbe  election  and  appoint- 
ment of  the  said  Cunningham  to  said  oflice. 
and  bis  entry  upon  tbe  duties  of  said  office; 
also  that  be  gave  an  official  bond  conditioned 
upon  tbe  faithful  performance  and  discharge 
of  all  duties  required  of  him  by  law  as  sucb 
sheriff,  with  the  defendants  as  sureties  there- 
on; that  as  part  of  such  duties  he  collected 
certain  license  taxes  and  fees,  which  belong- 
ed to  the  county  and  state,  and  failed  and  re- 
fused to  pay  the  same  over  as  by  law  re- 
quired. The  complaint  states  a  cause  of  ac- 
tion, without  ambiguity  or  uncertainty. 

It  Is  contended  by  respondents  that  section 
396,  Rev.  St.  provides  that  the  bond  must  be 
signed  by  the  principal  and  at  least  two  sure- 
ties, and,  as  the  bond  sued  on  was  not  signed 
by  the  principal.  It  is  void  for  that  reason. 
Tbe  bond  recites  the  fact  that  said  Cunniug;- 
bam,  as  principal,  and  tbe  defendants,  as  sure- 
ties, are  jointly  bound  unto  the  state  of 
Idaho,  etc  The  omission  of  tbe  principal  to 
sign  tbe  bond  did  not  release  him  from  any 
liability  arising  under  tbe  terms  of  the  bond, 
nor  would  such  KMuIssIon  release  the  sure- 
ties. Tbe  failure  of  Cunningham  to  sign  as 
principal  does  not  Invalidate  the  bond.  Peo- 
ple v.  Slocum,  1  Idaho,  62;  Kurtz  v.  Froqner. 
04  Cal.  91,  29  Pac.  413.  A  fact  which  must 
be  borne  in  mind  Is  that  tbe  bond  Is  joint  and 
several. 

The  bond  sued  on  recites  that  Cunningham 
was  elected,  when  it  is  contended  It  was  giveu 
In  pursuance  of  the  appointment  of  tbe  gov- 
ernor. Tbe  misrecltal  in  that  regard  (if  it  is 
a  mlsrecitai)  is  not  sufficient  to  avoid  tbe  bond 
and  release  the  sureties.  Tbe  clear  tntentiou 
of  the  sureties  was  to  give  a  bond  for  tlie 
faithful  performance  of  all  duties  required  of 
Cunningham  as  sheriff,  and  they  cannot  cscai>c 
liability  by  such  a  trivial  technicality  as  tltit 
mentioned.  And  further,  tbe  plain  rule  of 
law  is  that  the  surety  is  estopped  from  deny- 
ing any  fact  recited  in  the  bond,  when,  by 
such  denial,  he  seeks  to  avoid  liability  in  an 
action  between  the  parties  to  tbe  bond.  Mur- 
free.  Off.  Bonds,  i  133,  and  authorities  there 
dted;  also.  Id.  {  9;  BIgelow,  Estop.  (4tli  Ed.> 
p.  355,  note  5,  and  Id.  page  3iil,  notes  3.  4; 
People  V.  Love,  25  Cal.  521. 

The  next  contention  Is  that  the  bond  wa.s 
given  on  Cunningham's  behalf  as  sheriff,  and 
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not  aa  license  or  tax  collector.  The  law 
makes  It  the  duty  of  the  sberiff  to  collect  and 
pay  over  county  and  Eitate  licenses.  Rev.  St 
i  2157.  The  bond  Is  conditioned  on  the  faith- 
ful performance  and  discharge  of  all  duties 
required  of  the  sheriff  by  law.  There  Is 
notMngr  In  this  contention.  Mnrfree,  Off. 
Bonds,  S  1B3. 

The  complaint  clearly  indicates  that  this 
action  is  upon  the  bond  filed  March  18,  1891. 
There  is  nothing  in  the  point  made  by  the 
demurrer  as  to  misjoinder  of  causes  of  ac- 
tion. The  several  Items  of  defalcation  need 
not  be  separately  averred.  1  Estee,  PI.  & 
Prac.  §560. 

The  (onrth  cause  of  demurrer  is  that  there 
is  a  misjoinder  of  parties  defendant.  It  is 
claimed  that  the  defendants  did  not  each  ob- 
li^te  themselves  In  the  same  sum,  and  that 
the  defendants  Monk  and  Desaulnier  did  not 
bind  themselves  in  any  sum.  To  this  con- 
tention it  Is  sufficient  to  say  the  bond  Is 
Joint  and  several,  and  therefore  the  action 
may  be  maintained  against  all  Jointly  or 
apiinst  each  severally.  People  v.  Stacy,  74 
<;aL  373,  16  Pac.  192.  The  fact  that  a  sure- 
ty fails  to  Justify  does  not  release  him  from 
liability,  if  the  bond  is  accepted  without  re- 
quiring bim  to  Justify.  Taylor  Co.  v.  King, 
73  Iowa,  153,  34  N.  W.  774.  The  Judgment 
of  the  court  below  is  reversed,  with  instruc- 
tions to  overrule  the  demurrers,  and  to  pro- 
ceed with  the  case.  Coats  against  the  re- 
spondents. 

MORGAN,  0,  J.,  abd  HUSTON,  J„  concur. 


«  Arix.  831) 

MARICOPA  COUNTY  v.  OSBORN. 
(Snpreme  Codrt  of  Arisona.     May  13,  1895.) 

Apprai.  by  Cooktt—Kkvikw  — Motion  for  Naw 
Trial— Coo.NTi  Recorder— FEua— Tax  Balb  to 
State — Tbkuitorial  Legislatubb — Lekoth  of 
Session.  I 

1.  A  county  may  appeal  without  executing  a 
bond  to  the  appellee. 

2.  A  motion  (or  a  new  trial  not  made  a  part 
of  the  record  by  the  bill  of  exceptions  wUl  not 
be  conaidered  on  appeal. 

3.  A  county  recorder  cannot  recover  from 
the  county  fees  for  61ing  and  recording  tax  cer- 
tificates and  tax  deeds  to  lands  sold  to  the  terri- 
tory for  delinquent  territorial  and  county  taxes. 

4.  Rev.  St.  U.  S.  i  1852,  as  amended  De- 
cember 23.  1880,  limiting  the  sessions  of  terri- 
torial legislatures  to  "sixty  days'  duration," 
means  60  consecutive  days  from  the  beginning  of 
the  session.     23  Pac.  G80.  overruled. 

5.  A  bill  cannot  be  passed  by  the  legislature  | 
nor  approved  by  the  governor  nftor  the  60  days 
allowed  by  Rev.  St.  U.  &  J  1852,  for  the  ses- 
non  of  a  territorial  legislature. 

Appeal  from  district  court,  Maricopa  coun- 
ty;   before  Justice  R.  E.  Sloan. 

Action  by  Neri  Osbom  against  Maricopa 
County.  Judgment  for  plaintiff,  and  defend- 
ant appeals.     Reversed. 

The  plaintiff  sought  to  recover  from  the 
county  (1,818.65,  for  services  as  county  re- 
corder in  filing  and  recording  certain  tax  cer- 
tificates and  tax  deeds  to  lands  that  had  been 


struck  off  to  the  territory  for  delinquent  ter- 
ritorial and  county  taxes,  claiming  that  such 
fees  became  a  charge  against  the  county  by 
virtue  of  an  amendment  to  Rev.  3t.  S  2710, 
passed  by  the  Fifteenth  legislative  assembly 
on  April  2,  1880.  The  Fifteenth  legislative 
assembly  convened  on  January  21,  1880,  and 
adjourned  on  April  10,  1889,  being  in  actual 
session  but  48  days.  See  23  Pac.  680.  Rev. 
St  U.  S.  i  1852,  as  amended  December  23, 
1880,  restricts  the  sessions  of  ten-itorial  legis- 
latures to  "60  days'  duration."  Plaintiff  re- 
covered Judgment  for  $809.65. 

MiUay  &  Bennett,  for  appellant  Fitch  & 
Campbell,  for  appellee. 

HAWKINS,  J.  Action  oy  appellee  to  re- 
cover 11,818.55,  for  services  as  county  record- 
er In  filing  and  recording  certain  tax  certln- 
cates  and  tax  deeds  to  lands  that  had  been 
struck  off  to  the  territory  for  delinquent  terri- 
torial and  county  taxes.  Judgment  was  re- 
covered for  $809.05  against  appellant  Ap- 
pellee moved  to  dismiss  the  appeal,  for  me 
reason  the  appellant  filed  no  appeal  bond,  as 
required  by  the  statute.  The  statute  does 
not  say  in  direct  terms  that  a  county  may  ap- 
peal without  giving  bond  to  appellee.  It  does 
say  that  the  territory  may  do  so.  A  county 
is  a  political  subdivision  of  the  territory,  and 
may  sue  and  be  sued.  It  does  not  have  to 
file  an  appeal  bond  in  order  to  maintain  its 
appeaL    The  motion  to  dismiss  is  denied. 

Appellee  also  raises  the  question  that  the 
motion  for  new  trial  was  not  embodied  in  a 
bill  of  exceptions,  and  the  points  therein  con- 
tained cannot  therefore  be  considered  in  this 
court  We  think  this  point  well  token,  and 
we  cannot  consider  aby  question  in  the  case 
not  apparent  upon  the  face  of  the  record.  Up- 
on this  point  this  court  has  repeatedly  so 
held.  Sutherland  v.  Putnam,  24  Pac.  320; 
Snead  v.  Tietjen,  Id.  325;  Gila  R.  L  Co.  v. 
Wolfly,  Id.  257. 

The  only  question  for  us  to  consider  in  this 
case  is,  does  the  complaint  state  facts  suffi- 
cient to  constitute  a  cause  of  action?  It  docs 
not  The  county  is  not  interested  In  the 
deeds  and  certificates  filed  and  recorded  by 
the  appellee.  They  were  made  by  the  tax 
collector  under  the  law  to  the  territory.  It 
then  became  the  duty  of  the  county  recorder 
(paragraph  2703,  Rev.  St)  to  record  the  deeds 
to  the  territory  without  charge  to  the  county. 
Paragraph  2710,  Rev.  St,  provides  the  mode 
by  which  th^  county  collector  and  the  county 
recorder  get  their  fees  for  the  class  of  serv- 
ices sued  on  In  the  action  at  bar.  There  is 
no  other.  The  board  of  supervisors  (under 
paragraph  2709,  Rev.  St)  become  the  agents 
of  the  territory  in  the  disposition  of  all  real 
estate  held  by  the  territory  under  the  tax 
deed  for  the  collection  of  the  total  taxes,  pen- 
alties, and  costs,  Includhig  the  unpaid  char- 
ges of  the  arflector  and  recorder.  When  so 
collected  by  said  board,  the  money  is  all  paid 
by  them  to  the  county  treasurer,  and  he  (the 


Digitized  by 


Google 


314 


PACIFIC  REPORTER,  Vol.  40. 


(Kan. 


connty  treasurer)  first  pays  therefrom  what 
Is  due  the  county  collector  and  the  county  re- 
corder, and  distributes  and  credits  the  bal- 
ance to  the  funds  entitled  thereto.  It  Is  readi- 
ly seen  that  under  no  circumstances  can  the 
county  be  held  for  such  fees  of  the  collector 
and  recorder. 

Appellee,  in  his  complaint,  however,  claims 
tliat  liis  fees  became  a  county  charge,  under 
paragraph  2710,  Rev.  St.,  "as  amendpd  by  the 
act  of  April  2,  1888."  This  act  never  be- 
came a  law,  for  the  reason  that  it  was  not 
signed  by  the  governor;  nor  was  it  returned 
to  the  legislative  assembly  with  his  objec- 
tions, and  passed  over  his  veto;  nor  did  it  re- 
main in  his  hands  10  days  during  the  exist- 
ence of  the  legislature.  The  Fifteenth  legis- 
lative assembly  of  Arizona  convened  on  the 
2l8t  day  of  January,  1889.  The  60  days'  du- 
ration allotted  it  by  congress  expired  long  be- 
fore this  act  purports  to  take  effect.  Terri- 
torial legislatures  are  limited  to  60  days' 
duration.  Rev.  St.  U.  S.  i  1852.  Neither 
the  governor  nor  legislature  has  any  power 
to  approve  or  pass  bills  thereafter.  "Territory 
V.  Clayton  (Utah)  18  Pac.  628.  It  Is  hardly 
necessary  to  cite  authorities  on  this  question. 
The  mere  reading  of  the  act  of  congress 
solves  the  same. 

The  judgment  Is  reversed,  with  directions  to 
the  court  below  to  sustain  the  demnrrer  to 
the  complaint  The  case  of  Cheney  v.  Smith 
(Ariz.)  23  Pac.  680,  is  expressly  overruled. 

BAKER,  C.  J.,  having  been  of  counsel  for 
appellee  in  the  court  below,  took  no  part  In 
the  cause  In  this  court 

BGTHUNE  and  ROUSE,  33.,  concur. 


(4  Ariz.  33E) 

MARICOPA  COUNTY  v.,  ROSSON. 

(Supreme  Court  of  Arizona.    May  13,.  1895.) 

Appeal  by  Coosti — Bosd— Bill  op  Exceptions 

— CODSTT  Tax  Collbctok— Compensation. 

1.  A  county  may  apneal  without  filing  an 
appeal  bond. 

2.  A  judgment  overruling  a  demurrer  is  a 
part  of  the  record  proper,  and  will  be  reviewed 
on  appeal,  although  not  embodied  in  the  bill  of 
exceptions. 

3.  A  tax  collector  cannot  recover  from  the 
c-ounty  for  excontrng  tax  certificates  to  the  ter- 
ritory for  land  sold  for  delinquent  territorial  and 
county  tnxes,  nor  for  money  paid  for  acknowl- 
edgmt'nts  to  deeds  to  the  territory  for  such  land. 

Appeal  from  district  court  Maricopa  coun- 
ty;   before  Justice  R.  B.  Sloan. 

Action  by  R.  L.  Rosson  against  Maricopa 
county.  Judgment  for  plaintiff,  and  defend- 
ant appeals.     Reversed. 

MlUay  &  Bennett,  for  appellant  Fltcb  & 
Campbell,  for  appellee. 

HAWKINS,  J.  Action  to  recover  fees 
claimed  by  appellee  for  executing  certain 
tax  certificates  to  the  territory,  and  for  mon- 
ey paid  for  acknowledgments  to  certain  tax 
deeds  to  the  territory.    The  court  below  ren- 


dered judgment  for  appellee  for  ?292,  being 
$1  each  for  tax  certificates  issued  to  the  ter- 
ritory. We  find  practically  the  same  kind 
of  a  record  and  about  the  same  questions 
Involved  as  In  Maricopa  Co.  v.  Osborn  (Ariz.> 
40  Pac.  313. 

Counties  may  appeal  without  filing  ap- 
peal bond;  hence  the  motion  to  dismiss  the- 
appeal  is  denied. 

The  motion  for  new  trial  not  being  here 
In  a  bill  of  exceptions,  we  can  only  consider- 
errors  upon  the  face  of  the  record.  The 
judgment  overruling  the  demurrer  is  a  part 
of  the  record,  and  does  not  have  to  be  ex- 
cepted to  or  embodied  in  a  bill  of  exceptions 
before  it  can  be  reviewed  here.  Hamlin  v. 
Reynolds,  22  111.  207.  We  have  Just  de- 
cided In  Maricopa  Co.  v.  Osl)orn  that  a  coun- 
ty recorder  has  no  cause  of  action  against 
the  cc'i.nty  for  filing  and  recording  tax  cer- 
tificates and  tax  deeds  to  the  terrltorj-.  He 
accepts  his  ofilce  with  the  law  as  written  Iq 
the  statutes,  and  can  get  such  fees  only  by 
the  mode  set  out  In  the  revenue  act  The 
tax  collector  is  in  the  same  category.  He 
has  stated  no  cause  of  action  in  his  com- 
plaint against  the  county. 

The  judgment  is  reversed,  and  cause  re- 
manded, with  directions  to  the  court  below 
to  sustain  the  demurrer  to  the  complaint 

BETHUNB  and  ROUSE,  JJ.,  concur.  BA- 
KER, C.  J.,  took  no  part  in  this  case,  having 
been  of  counsel  In  the  court  below. 


(So  Kan.  ISO) 
STATE  ex  rel.  HOGAN  v.  FAGAN,  Oonntj- 
Anditor,  et  al. 

(Supreme  Court  of  Kansas.  April  30,  1885.) 
Ex  Union  Soldier— Burial— Cbaxoe  on  County. 
Where  an  honorably  discharged  ex  Union 
soldier,  sailor,  or  marinp.  who  served  in  the  army 
or  navy  of  the  United  States  during  the  late  war. 
dies  without  leaving  sufficient  means  to  defray 
funeral  expenses,  it  is  the  duty  of  the  county  com- 
missioners of  the  connty  where  he  resided  to 
cause  his  body  to  be  decently  interred;  and  if 
there  are  surviving  relatives  who  desire  to  con- 
duct the  burial,  and  who  are  unable  or  unwilling 
to  pay  the  charges  therefor,  tbcy  must  be  iht- 
mitted  to  do  so  free  from  the  interference  of  the 
officer  or  agent  of  the  county,  but  the  expenses 
so  incurred,  and  for  which  the  county  will  be  lia- 
ble, cannot  exceed  the  sum  of  $50. 

(Syllabus  by  the  Court) 

Petition  by  the  state,  on  the  relation  of 
M.  Hogan,  for  mandamus  to  compel  W.  F. 
Fagan,  county  auditor,  and  the  county  com- 
missioners of  the  county  of  Sliawnee,  to  al- 
low a  certain  account    Writ  allowed. 

John  T.  Little,  Atty.  Gen.,  P.  H.  Coney, 
and  Waters  &  Waters,  for  relator.  W.  K. 
Fagan,  for  respondents. 

JOHNSTON,  J.  This  Is  a  proceeding  to 
compel  the  county  auditor  and  the  county 
commissioners  of  the  county  of  Shawnee  to 
audit  allow,  and  pay  an  account  of  $50  al- 
leged to  have  been  expended  In  the  burial  of 
Carl  H.  Peterson,  who  died  on  July  23,  1894, 
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at  Topeka,  In  the  county  of  Shawnee.  He 
'^as  an  honorably  discharged  ex  Union  sol- 
dier, who  left  surviving  him  a  widow  and 
three  children.  He  resided  with  his  family 
in  Shawnee  county  until  his  death,  and  died 
without  leaving  sufficient  means  to  defray 
tils  funeral  expenses.  Upon  his  death  his 
Bnrvlvlng  relatives,  consisting  of  his  widow 
and  children,  desired  to  conduct  the  funeral, 
and  did  aa,  by  engaging  one  H.  Hogan 
to  take  charge  and  furnish  those  things  nec- 
«s8ary  for  the  interment  of  the  body,  which 
Hogan  fully  performed,  at  an  expense  of 
$53.  It  Is  conceded  that  the  widow  and 
i^lldren  are  wholly  unable  to  pay  the  char- 
ges therefor,  or  any  part  of  the  same.  Hogan 
presented  his  duly-verified  account  to  the 
extent  of  $50  to  the  county  auditor,  who 
disallowed  the  claim  because  it  was  not  con- 
tracted by  the  township  trustee  or  other 
person  who  had  authority  to  bind  the  coun- 
ty; and  It  Is  stated  that  a  further  reason 
was  that  the  county  commissioners  had  let 
the  contract  for  the  burial  of  deceased  sol- 
diers to  the  lowest  bidder,  whose  duty  It 
was  to  furnish  what  was  deemed  necessary, 
and  to  conduct  the  funeral  at  a  cost  much 
below  $50,  the  amount  of  the  claim  present- 
ed. The  parties  to  this  proceeding  have 
waived  all  other  questions,  and  submit  for 
the  decision  of  the  court  the  interpretation 
of  the  statute  with  respect  to  whether  such 
a  claim  can  be  audited  and  paid,  unless  It 
has  been  contracted  by  some  one  designated 
toy  the  county  commissioners.  The  statuto- 
ry provision  under  which  the  question  must 
foe  determined  reads:  "It  shall  be  the  duty- 
of  the  county  commissioners  In  each  of  the 
counties  of  this  state'  to  designate  the  town- 
ship trustee,  or,  for  good  reason,  some  per- 
son other  than  the  township  trustee  in  each 
township,  whose  duty  it  shall  be  to  cause 
to  be  decently  interred  the  body  of  any 
honorably  discharged  ex  Union  soldier,  sailor 
or  marine,  who  served  In  the  army  of  the 
United  States  during  the  late  war,  and  who 
may  hereafter  die  without  leaving  sufficient 
means  to  defray  funeral  expenses.  Such 
burial  shall  not  be  made  in  any  cemetery  or 
burial  ground,  or  that  portion  of  any  burial 
ground,  used  exclusively  for  the  burial  of 
the  pauper  dead;  provided,  the  expenses  of 
such  burial  shall  not  exceed  the  sum  of 
fifty  dollars;  and  provided  further,  that  In 
case  surviving  relatives  of  the  deceased  shall 
desire  to  conduct  the  funeral,  and  are  un- 
willing or  unable  to  pay  the  charges  there- 
for, they  sfaall  be  permitted  so  to  do,  and  the 
expenses  shall  be  paid  as  herein  provided." 
Oen.  St  18S0,  par.  5916. 

The  contention  is  that,  as  the  duty  of 
bnrlal  Is  Imposed  upon  the  person  designat- 
ed by  the  county  commissioners,  such  person 
must  first  determ)  ae  that  the  deceased  is  an 
ex  Union  soldier,  sailor,  or  marine,  that  he 
was  honorably  discharged,  and  that  Ue 
died  without  leaving  sufficient  means  to  de- 
fray funeral  expenses;  and  that  no  claim 


can  arise  against  the  county  for  sudh  a, 
burial  until  these  questions  have  been  de- 
termined, and  a  contract  for  the  services 
has  been  made  by  him.  This  contention  Is 
practically  admitted  to  be  correct,  where 
there  are  no  surviving  relatives  of  the  de- 
ceased wrbo  desire  to  conduct  the  funeral; 
but  they  Insist  that,  where  there  are  such 
surviving  relatives,  they  may  take  entire 
charge  of  the  burial,  free  from  the  control 
or  interference  of  any  public  officer.  It  Is 
plain  that  the  legislative  purpose  was  that 
one  who  had  borne  an  honorable  part  In 
the  defense  of  our  country  and  its  institu- 
tions during  the  late  war,  and  who  died 
without  sufficient  means  to  defray  funeral 
expenses,  should  receive  a  respectable  burial. 
The  language  employed  clearly  evinces  the 
intention  that  such  persons  should  not  be 
buried  at  the  lowest  possible  contract  rate 
that  the  county  might  be  able  to  obtain,  nor 
that  their  remains  should  be  treated  or  in- 
terred like  those  of  paupers.  It  is  provided 
that  the  burial  shall  not  be  made  In  any 
cemetery,  or  that  portion  of  the  same,  used 
exclusively  for  the  burial  of  the  pauper 
dead.  If  there  are  no  surviving  relatives 
who  desire  to  conduct  the  funeral,  then  the 
person  designated  by  the  county  commission- 
ers would  be  invested  with  discretion  to  de- 
termine the  kind  of  casket  that  would  be 
used,  the  means  of  conveyance  to  the  ceme- 
tery, and  what  should  be  supplied  for  the 
purposes  of  burial,  provided  that  the  ex- 
penses of  the  same  should  be  kept  within  the 
sum  of  $50.  On  the  other  hand,  if  the  surviv- 
ing relatives  desire  to  conduct  the  burial, 
and  are  unable  or  nnwllUng  to  pay  the  char- 
ges therefor,  the  statute  specifically  pro- 
vides that  they  shall  be  allowed  to  do  so, 
and  the  reasonable  expenses  of  the  same,  up 
to  the  sum  of  $50,  must  be  paid  by  the  coun- 
ty. In  such  a  case,  the  relatives  will  order 
the  means  and  facilities  for  a  decent  Inter- 
ment, and  control  the  same,  free  from  the 
superintending  control  of  the  agent  of  the 
county,  but  the  charges  therefor  can  never 
In  any  case  exceed  the  sum  of  $50;  and  all 
concede  that  the  maximum  allowance  is  ex- 
ceedingly moderate.  When  the  burial  is  con- 
trolled and  conducted  by  the  relatives,  the 
bill  of  expenses  for  the  same  must  be  pre- 
sented to  the  county  commissioners,  who 
can  then  determine  whether  the  deceased 
was  an  honorably  discharged  ex  Union  sol- 
dier, sailor,  or  marine  In  the  late  war,  and 
also  whether  he  left  sufficient  means  to  de- 
fray funeral  expenses.  These  questions  hav- 
ing been  determined  In  the  affirmative,  the 
account  for  expenses  Is  to  be  audited  and 
paid,  the  same  as  other  accounts  against 
the  county  are  audited  and  paid.  A  peremp- 
tory writ  of  mandamus -will  therefore  be  al- 
lowed requiring  the  defendants  to  audit  and 
pay  the  claim  for  the  burial  of  the  remains 
of  Carl  H.  Peterson,  in  accordance  with  the 
prayer  of  plaintiff's  petition.  All  the  Jus- 
tices concurring. 
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WATKINS  T.  GLENN  et  aL 
{Supreme  Court  of  Kansas.    April  30,  1895.). 

COXBTITUTIOSAI,  LaW — OBLIGATION  OP  CONTRACTS 

—Impairment  of  Rf.medy — Moktoaoe  Sales' 
— Retroactive  Effect  op  Statute. 

1.  Any  subsequent  law  of  the  state,  which  eo 
nffects  the  remedy  as  substantially  to  impair  and 
lessen  the  vahie  of  the  contraet,  is  forbiJden  by 
article  1,  t  10,  of  the  constitution  of  the  United 
States,  which  ordains  that  "no  state  •  •  • 
shall  pass  any  •  •  •  law  impairing  the  obli- 
gation of  contracts." 

2.  Chapter  109,  Sess.  Laws  1893,  concern- 
in;;  the  sale  and  redemption  of  real  estate,  has  no 
retroactive  operation,  and  therefore  does  not  apply 
to  mortgage  contracts  existing  at  and  before  its 
passage.  If  the  legislature  intended  the  act  to  ap- 
ply to  such  contracts,  it  violates  article  1,  §  10, 
of  the  constitution  of  the  United  States. 

Allen,  J.,  dissenting. 
(Syllabus  by  the  Court) 

Error  from  district  conrt.  Harper  county; 
G.  W.  McKay,  Judge. 

Action  by  J.  B.  Watkins  against  Marshall 
H.  Glenn  and  others  to  foreclose  a  mort- 
gage. A  Judgment  of  foreclosure  was  ren- 
dered, and  an  order  directing  the  issue  of 
a  certificate  of  purchase,  under  Laws  1893, 
c.  109,  and  plaintiff  brings  error.    Reversed. 

On  March  1,  1886,  Marshall  H.  Glenn  and 
Lillie  O.  Glenn,  bis  wife,  executed  and  de- 
livered their  promissory  note  for  $1,500  to 
the  trustees  of  the  Home  for  Friendless  and 
DcBtltute  Children,  in  the  city  of  Wilming- 
ton, and  at  the  same  time,  to  secure  the 
payment  of  the  note,  they  executed  and 
dellrered  their  mortga$;e  deed  to  the  home 
upon  the  following  described  real  estate: 
"The  south  half  of  the  northwest  quarter  of 
section  twelve  (12),  township  thirty-two  (32), 
range  seven  (7)  west,  of  the  6th  P.  M.,  In 
Harper  county.  In  this  state."  The  note 
and  mortgage  were  subsequently  assigned 
and  transferred  to  J.  B.  Watkins,  the  plain- 
tiff. This  action  was  commenced  in  the 
district  court  of  Harper  county  on  the  14th 
of  April,  1801,  to  foreclose  and  sell  the  mort- 
gaged premises  to  pay  indebtedness  secured 
thereby.  On  May  13,  1891,  the  defendants 
Glenn  and  wife  filed  the  following  answer, 
omitting  caption:  "The  defendants  Mar- 
shall H.  Glenn  and  LlUie  O.  Glenn,  for  their 
answer  to  plaintiff's  petition  in  the  above- 
entitled  cause  filed,  deny  each  and  every  al- 
legation therein  contained.  (2)  These  de- 
fendants, for  a  further  answer  to  said  pe- 
tition, say  and  allege  that  the  said  note 
and  bond  sued  upon  in  this  action  have 
been  fully  paid  by  these  defendants  long 
prior  to  the  commencement  of  this  action, 
and  on  or  about  the  1st  day  of  March,  1888. 
(3)  These  defendants  further  aver  that  said 
note.  If  any  there  be,  was  given  for  a  loan 
of  money,  and  that  the  Interest  on  said  loan 
was  to  he  at  the  rate  of  10  per  cent.;  and 
the  amount  In  the  bond  was  to  bear  the  rate 
of  7  per  cent.  Interest,  and  3  per  cent,  of 
said  Interest  Is  represented  by  the  mortgage 
and  note  held  by  the  defendant  Thomas  S. 
Moffett,  and  the  Interest  on  said  bond  is 


therefore  osurlous  and  Illegal.  (4)  These 
defendants  further  aver  that  said  bond  or 
note  Is  nonnegotlable,  and  all  the  facts 
above  set  forth  were  and  always  have  been 
well  known  to  the  plaintiff  herein.  (5) 
These  defendants  further  allege  that  the 
plaintiff,  J.  B.  Watkins,  is  a  member  of 
the  American  Banking  Association,  a  com* 
bination  and  association  having  for  Its  ob- 
ject and  purpose  the  controlling,  regulating, 
and  fixing  the  amount  of  money  in  actual 
circulation,  and  for  the  controlling,  regulat- 
ing, and  fixing  the  rate  of  interest,  and  the 
rate  of  use  and  forbearance  of  money  char- 
ged and  to  be  charged  by  its  members- 
of  their  customers  and  borrowers.  That 
said  association  is  illegal,  unlawful,  and 
contrary  to  public  policy.  That  by  reason 
of  the  existence  of  said  combination  and 
its  actions  as  aforesaid,  in  the  furtherance 
of  the  object  of  said  combination,  these  de- 
fendants have  been  injured  and  damaged, 
and  their  ability  to  pay  and  meet  their  con- 
tracts has  been  controlled.  Wherefore 
these  defendants  demand  Judgment  against 
the  plaintiff  for  costs  of  suit,  and  for  such 
other  and  further  relief  as  equity  may  re- 
quire." 

Thomas  S.  Moffett,  one  of  the  defendants, 
filed  an  answer  and  cross  petition  to  re- 
cover $337.50  of  Glenn  and  wife,  and  also 
to  foreclose  a  mortgage  upon  the  premises 
described  in  plaintiff's  petition,  executed  on 
the  1st  of  March,  1886,  by  them  to  secure 
a  note  of  $225  with  interest  Glenn  and 
wife  filed  an  answer  to  this  cross  petition. 
.The  mortgage  executed  and  delivered  to  the 
home  contained  the  following  provision: 
"It  is  further  agreed  that  In  case  of  de- 
fault in  the  iMiyment  of  said  bond,  or  any 
part  thereof,  or  any  of  the  sums  of  money 
to  become  due  herein  specified,  according 
to  the  tenure  and  effect  of  said  bond,  or  in 
the  case  of  the  breach  by  the  said  party  of 
the  first  part  of  any  of  the  covenants  or 
agreements  herein  mentioned  by  said  first 
party  to  be  performed,  then,  and  in  that 
case,  the  bond  secured  hereby  shall  bear 
interest  at  the  rate  of  twelve  per  cent,  per 
annum  from  date,  and  this  conveyance  shall 
become  absolute,  and  the  party  of  the  sec- 
ond part  be  at  once  entitled  to  the  posses- 
sion of  the  said  above-described  premises, 
and  to  have  and  receive  all  the  rents  and 
profits  thereof." 

Trial  had  before  the  court  without  a  Jury, 
on  the  29th  of  January,  1894.  The  court 
found  that  the  allegations  of  the  plaintifTs 
petition  were  true,  and  that  there  was  due 
the  plaintiff,  as  therein  alleged,  frobi  the 
defendants  Marshall  H.  Glenn  and  Ltllie 
O.  Glenn,  $1,600  as  principal,  and  $952.55 
as  Interest,  aggregating  $2,452.55,  and  that 
the  mortgage  in  plaintiffs  petition  set  forth 
was  and  is  a  first  and  prior  lien  on  the 
premises  described  therein.  The  court  fur- 
ther found  that  there  was  due  to  the  de- 
fendant T.  S.  Moffett,  from  Glenn  and  wife^ 
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f438,  with  interest,  and  that  the  mortgage 
set  out  In  his  petition  was  a  second  Hen  up- 
on the  premises.  Subsequently  the  court 
rendered  personal  Judgments  upon  his  find- 
ings against  Glenn  and  wife,  and  for  a 
foreclosure  of  the  mortgaged  premises,  and 
a  sale  thereof  to  pay  the  judgment,  Inter- 
est, and  costs.  The  Judgment  or  decree  of 
foreclosure  provided:  "It  la  hereby  fur- 
ther ordered,-  adjudged,  and  decreed  that 
the  sheriff  making  said  sale  shall  execute 
and  deliver  to  the  purchaser  or  purchasers 
of  said  mortgaged  premises,  or  any  part 
thereof,  at  said  foreclosure  sale,  a  good  and 
sufficient  certificate  of  purchase  for  the 
premises  so  sold,  upon  the  confirmation  of 
said  sale,  as  provided  by  the  laws  of  the 
state  of  Kansas  (Sess.  Laws  1893,  c.  109,  §| 
1,  2,  2(S),  containing  a  description  of  the 
property  purchased  and  the  amount  of  mon- 
ey paid  by  each  purchaser,  together  with 
the  amount  of  costs  up  to  said  date,  and 
stating  that,  unless  redemption  Is  made 
wHhln  eighteen  months  thereafter  accord- 
ing to  law,  the  purchaser,  or  his  heirs  or 
Ills  assigns,  will  be  entitled  to  a  deed  to 
the  same;  and  that,  upon  the  making  and 
execution  of  such  deed  or  deeds  to  such  pur- 
chaser or  purchasers,  any  of  the  defendants 
who  may  be  in  possession  of  said  mort- 
gaged premises,  or  any  pereon  or  persons 
holding  possession  under,  through,  or  by 
them,  or  either  of  them,  since  the  com- 
mencement of  this  action,  shall  Immediate- 
ly surrender  the  possession  of  said  premises 
to  such  purchaser  or  purchasers,  upon  pro- 
duction of  such  sheriff's  deed.  That  upon' 
production  of  such  sheriff's  deed  to  said 
mortgaged  premises,  if  the  parties  in  pos- 
session' of  the  same  neglect  or  refuse  to 
surrender  the  possession  of  said  premises 
to  the  purchaser  at  said  sheriff's  sale,  a  writ 
of  assistance  shall  be  issued  by  the  clerk 
of  the  district  court,  upon  the  application  of 
the  purchaser  at.  said  sheriff's  sale,  direct- 
ing the  sheriff  of  said  county  to  take  pos- 
session of  said  mortgaged  premises,  and  de- 
liver the  same  to  said  purchaser.  It  is  here- 
by further  ordered,  adjudged,  and  decreed 
that,  from  and  after  the  execution  of  such 
deed  or  deeds,  each  and  all  of  the  defend- 
ants herein  named  shall  be  forever  barred, 
both  at  law  and  in  equity,  from  any  right, 
title,  lien,  or  interest  in,  to,  or  against  the 
mortgaged  premises  hereinbefore  describ- 
ed." 

Sections  1,  2,  and  26  of  said  chapter  109 
read  as  follows: 

"Section  1.  After  sale  by  the  sheriff  of  any 
real  estate  on  execution,  special  execution, 
or  order  of  sale,  he  shall,  If  the  real  estate 
sold  by  him  is  not  subject  to  redemption,  at 
once  execute  a  deed  therefor  to  the  pur- 
chaser; but  if  the  same  is  subject  to  re- 
demption, he  shall  execute  to  the  purchaser 
a  certificate  containing  a  description  of  the 
property  and  the  amount  of  money  paid  by 
such  purchaser,  together  with  the  amount 


of  the  costs  up  to  said  date,  stating  that  un- 
less redemption  is  made  within  eighteen 
months  thereafter  according  to  law,  that  the 
purchaser  or  his  heirs  or  assigns  will  be  en- 
titled to  a  deed  to  the  same:  provided,  that 
any  contract  In  any  mortgage  or  deed  of 
trust  waiving  the  right  of  redemption  shall 
be  null  and  void. 

"Sec.  2.  The  defendant  owner  may  redeem 
any  real  property  sold  under  execution,  spe- 
cial execution  or  order  of  sale,  at  the  amount 
sold  for,  together  with  interest,  costs,  and 
taxes,  as  provided  for  in  this  act,  at  any 
time  within  eighteen  months  from  the  day 
of  sale  as  herein  provided,  and  shall  In  the 
meantime  be  entitled  to  the  possession  of 
the  pi-operty;  but  where  the  court  or  judge 
shall  find  that-  the  lands  and  tenements 
have  been  abandoned,  or  are  not  occupied 
in  good  faith,  the  period  of  redemption  for 
defendant  owner  shall  be  six  months  from 
the  date  of  sale,  and  all  junior  lien  holders 
shall  be  entitled  to  three  months  to  redeem 
after  the  exi>iration  of  said  six  months." 

"Sec.  26.  The  sheriff  shall  at  once  make  a 
return  of  all  sales  made  under  this  act  to 
the  court;  and  the  court,  if  it  finds  the  pro- 
ceedings regular  and  In  conformity  with 
law  and  equity,  shall  confirm  the  same  and 
direct  that  the  clerk  make  an  entry  upon 
the  journal  that  the  court  finds  that  the  sale 
has  In  all  respects  been  made  In  conformity 
to  law,  and  order  that  the  sheriff  make  to 
the  purchaser  the  certificate  of  sale  or  deed 
provided  for  in  section  1  of  this  act" 

To  the  judgment,  decree,  and  order  of  the 
court  directing  the  issuance  of  a  certificate 
of  purchase,  under  chapter  109,  Sess.  Laws 
1893,  J.  B.  Watklns,  the  plalnUff  below,  ex- 
cepted, and  brings  the  case  here  for  review 
and  reversal. 

W.  J.  Patterson,  for  plaintiff  In  error. 
Washbon  &  Washbon,  for  defendant  In  er- 
ror. 

HORTON,  C.  J.  (after  stating  the  facts). 
The  question  for  our  determination  in  this 
case  Is  whether  chapter  109,  Sess.  Laws 
1S93,  relating  to  the  sale  and  redemption  of 
real  estate,  was  Intended  by  the  legislature 
to  operate  retrospectively,  so  as  to  apply  to 
mortgage  contracts  existing  at  and  before 
its  passage.  Involved  in  this  Is  the  furthci' 
question  whether.  If  the  act  was  Intended 
to  apply  to  such  contracts.  It  violates  article 
1,  §  10,  of  the  constitution  of  the  United 
States,  which  ordains  that  "no  state  •  •  • 
shall  pass  any  *  •  •  law  impairing  the 
obligation  of  contracts."  The  contention  on 
the  part  of  the  plaintiff  is  that  chapter  109 
was  not  intended  by  the  legislature  to  ap- 
ply to  mortgage  contracts  entered  into  prior 
to  Its  passage,  and  that.  If  such  were  the 
Intention  of  the  legislature,  the  act  Is  uncon- 
stitutional as  to  such  contracts.  It  Is  admit- 
ted upon  the  part  of  the  defendants  below 
that  if,  under  the  provisions  of  the  statute 
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of  1S9S,  tbere  is  any  material  change  or  im- 
pairment of  the  contract  rights  secured  im- 
der  tlie  mortgage,  however  slight,  it  is  un- 
oonstitutioual.  But  the  claim  is  that  the 
statute  acts  on  the  remedy  only;  that  the 
plaintiff  has  under  that  act  a  substantial 
remedy  to  enforce  the  prorlsions  of  his 
mortgage;  and  therefore  that  It  Is  constitu- 
tional, and  was  intended  by  the  legislature 
to  apply  to  all  contracts,  whether  made  be- 
fore or  after  its  passage.  It  is  conceded 
"that  the  laws  which  subsist  at  the  time 
and  place  of  making  the  contract,  and  where 
it  is  to  be  performed,  enter  into  and  form  a 
part  of  ft,  as  If  they  were  expressly  referred 
to  or  Incorporated  in  its  terms."  Von  Hoff- 
man T.  Quincy,  4  Wall.  533.  It  has  been 
niled  in  Seibert  v.  Lewis,  122  U.  S.  284,  7 
Sup.  Ct  1190,  "that  the  remedy  subsisting  In 
a  state  when  and  where  "a  contract  is  made, 
and  is  to  be  performed,  is  a  part  of  its  obli- 
gation, and  that  any  subsequent  law  of  the 
state,  which  so  affects  that  remedy  as  sub- 
stantially to  impair  and  lessen  the  value  of 
the  contract,  is  forbidden  by  the  constitu- 
tion, and  is  therefore  void."  Again,  in  Lou- 
isiana V.  New  Orleans,  102  U.  S.  203,  the 
court  held:  "The  obligation  of  the  contract 
is  impaired  by  such  legislation  as  lessens  the 
efficacy  of  the  remedy  which  the  law  in 
force  at  the  time  it  was  made  provided  for 
enforcing  it.  Whatever  legislation  lessens 
the  efficacy  of  the  remedy  impairs  the  obli- 
gation. If  it  tend  to  postpone  or  retard  the 
enforcement  of  the  contract,  the  obligation 
of  the  latter  Is  to  that  extent  weakened. 
The  Latin  proverb  'Qui  cito  dat  bis  dat,'— 
'He  who  gives  quickly  gives  twice,' — has  its 
counterpart  In  a  maxim  equally  sound,  'Qui 
serins  solvit  minus  solvit,'— -'He  who  pays 
too  late  pays  less.'  Any  authorization  of 
the  postponement  of  payment,  or  of  means 
by  which  such  postponement  may  be  effect- 
ed, is  in  conflict  with  the  constitutional  In- 
hibition." 

Whether  the  contract  sued  on  Is  modified 
or  affected  by  the  act  of  1893,  if  held  to  ap- 
ply. Is  a  test  as  to  the  constitutionality  of 
the  act.  If  that  act  lessens  the  value  of  the 
mortgage  or  its- security,  it  cannot  operate 
upon  such  a  contract  in  existence  at  the 
time  of  Its  passage.  The  act  provides  that 
the  mortgagor  shall  have  18  months  from 
the  date  of  sale  to  redeem;  that  a  re- 
ceiver can  only  be  appointed  in  case  of 
waste;  that  the  income  during  the  period 
for  redemption,  except  what  Is  necessary  to 
keep  up  repairs  and  prevent  waste,  shall  go 
to  the  owner  or  defendant  in  execution  or 
the  owner  of  the  legal  title.  Under  the  ex- 
press condition  of  the  mortgage  sued  on,  in 
case  of  default  in  the  payment  of  the  debt 
secured,  the  mortgagee  is  entitled  "to  have 
and  receive  all  the  rents  and  profits  of  the 
mortgaged  premises  to  apply  upon  his  note 
or  bond."  Under  the  former  law,  a  receiver 
could  have  been  appointed  to  take  posses- 
sion of  the  mortgaged  premises,  collect  the 


rents  and  profits  thereof,  and  apply  the 
same,  less  expenses,  to-  the  satisfaction  of 
the  debt.  The  act  of  1893  deprives  the  mort- 
gagee of  tills  right,  and  therefore  of  a  part 
of  the  security  given  by  the  very  terms  of 
his  mortgage. 

Again,  the  act  carves  out  for  the  mortgagor, 
or  the  owner  of  the  mortgaged  property,  an 
estate  of  several  months,  more  than  obtainable 
by  him  under  the  former  law,  with  full  right 
of  possession,  and  without  paying  rents,  prof- 
Its,  or  taxes.  Under  the  former  law,  after 
a  foreclosure  and  sale  of  the  mortgaged  prem- 
ises, the  purcliaser  was  given  actual  posses- 
sion as  soon  as  the  sale  was  confirmed  and 
the  sheriff's  deed  Issued.  Thereafter  the 
mortgagor  or  the  owner  had  no  possession, 
title,  or  right  in  any  way  to  the  premises.  In 
the  counties  where  the  courts  are  almost  con- 
tinually in  session,  as  Atchison,  Shawnee, 
Sedjrwick,  and  Wyandotte,  and  In  other  coun- 
ties of  the  state  where  there  are  frequent  ses- 
sions of  tl\e  courts,  a  sheriff's  deed  generally 
issues  In  a.  few  days  after  the  sale.  To  con- 
tend that  the  actual  possession  of  the  mort- 
gaged premises  by  the  mortgagor  or  owner 
for  any  specified  period  of  time,  whether  it 
be  for  6,  12,  or  18  months,  after  a  judicial 
sale,  gives  the  same  security  to  the  mortgagee 
as  the  former  law,  which  permitted  the  pur- 
chaser of  the  premises  under  a  decretal  sale 
to  take  possession  as  soon  as  the  sale  was 
confirmed  and  the  sheriff's  deed  issued,  is  to 
claim  that  the  possession  of  real  estate  is  of 
no  value  whatever.  As  was  forcibly  observed 
by  Allen,  J.,  in  Greenwood  v.  Butler,  52  Kan. 
424,'34  Pac.  967:  "It  cannot  be  said  that  a 
sale  of  lands,  with  a  right  of  possession  re- 
maining in  the  Judgment  debtor  for  a  year 
and  a  half  thereafter,  is  the  same  thing  as  a 
sale  with  a  right  to  Immediate  possession  on 
confirmation  of  the  sale.  It  is  simply  the 
carving  out  and  taking  away  from  the  estate 
originally  decreed  to  be  sold  another  estate 
limited  for  a  year  and  a  half.  It  diminishes 
the  value  of  the  lands  to  be  sold  by  Just  ex- 
actly the  value  of  the  tenure,  rent  free,  for  a 
year  and  a  half.  The  fact  that  the  Judgment 
would  still  draw  interest  does  not  affect  the 
question  as  to  the  value  of  the  security  to  be 
sold  for  Its  satisfaction.  In  our  opinion,  the 
obligation  of  the  mortgage  contract  in  this 
case  is  substantially  Impaired  by  the  act  of 
1893,  if  that  act  operates  upon  contracts  in 
existence  at  the  date  of  its  passage,  as  it  in- 
juriously affects  the  value  of  the  mortgage 
security.  The  act,  therefore,  if  applied  to 
past  contracts,  is  unconstitutional  and  void. 

We  think  this  conclusion  is  fully  supported 
by  the  great  weight  of  authority,  and  especially 
by  the  decisions  of  the  supreme  court  of  the 
United  States,  which  are  controlling  In  the 
interpretation  of  the  provisions  of  the  federal 
constitution.  In  Pounds  v.  Rodgers,  52  Kan. 
558,  35  Pac.  223,  it  was  ruled  that:  "The  sale 
of  land  for  delinquent  taxes,  under  the  stat- 
ute, constitutes  a  contract  between  the  pur- 
chaser and  the  state,  the  terms  of  which  are 
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found  to  tbe  law  then  in  force.  All  matters; 
lelatiug  to  the  sale  and  conveyance  of  land 
for  taxes  under  any  prior  statute  must  be 
fnlly  completed  according  to  the  laws  under 
which  they  originated,  the  same  as  If  such 
laws  remained  in  force."  In  Bixby  v.  Bailey, 
11  Kan.  359,  Brewer,  J.,  speaking  for  the 
court.  In  referring  to  the  redemption  law  of 
the  4tii  of  June,  1861,  observed:  "It  is  in- 
sisted that,  under  the  law  in  force  at  the  time 
of  the  decree  and  sale,  the  debtor  had  two 
years  to  redeem,  and  therefore  the  sheriff's 
deed  was  void.  The  note  and  mortgage  were 
e.tecuted  before  the  redemption  law,  and  there- 
fore unaffected  by  its  provisions."  lie  cited 
Brunson  v.  Kinzie,  1  How.  311.  In  Ogden  v. 
Walters,  12  Kan.  283.  Valentine,  J.,  stated: 
"At  the  time  the  mortgage  was  executed,  in 
1858,  there  was  no  law  authorizing  tbe  re- 
demption of  land  from  a  sheriff's  sale,  and  the 
law  of  June  4.  1861,  cannot  have  a  retroactive 
operation,  so  as  to  apply  to  said  mortgage." 
In  view  of  these  expressions  of  this  court  de- 
livered by  such  eininent  and  painstaking  Ju- 
rists as  Brewer  and  Valentine,  and  consider- 
ing that  section  1  of  chapter  100  provides  for 
deeds  to  issue  ati  once  on  sales  of  real  estate 
not  subject  to  redemption,  and  for  cortitieates 
to  issue  on  sales  subject  to  redemption,  we 
think  the  legislature  did  not  intend  that  the 
provisions  of  the  act  of  18t)3  should  apply  to 
mortgage  contracts  existing  at  the  date  of  its 
passage.  No  statute,  however  positive  in  its 
terms,  is  to  be  construed  as  designed  to  inter- 
fere with  existing  contracts,  rights  of  action, 
or  suits,  and  especially  vested  rights,  unless 
the  intention  that  it  should  so  operate  is  ex- 
pressly declared.  And  courts  will  apply  new 
statutes  only  to  future  cases,  unless  there  is 
something  in  the  very  nature  of  the  case,,  or 
in  the  language  of  the  new  provision,  which 
shows  that  they  were  intended  to  have  a  re- 
troactive operation.  Totter,  Dwar.  St.  75;  Id. 
1C2,  163,  note.  Sedgwick,  In  his  work  on  the 
Construction  of  Statutes  and  Constitutions  (2d 
Ed.>,  after  stating  that  retrospective  or  retro- 
active statutes,  independently  of  certain  ex- 
ceptions, are  within  the  scope  of  tlie  legisla- 
tive authority,  yet  says  tliat  "such  laws,  as 
a  general  rule,  are  objectionable,  and  the  Ju- 
diciary will  give  all  laws  a  prospective  opera- 
tion only,  unless  their  language  la  so  clear  ns 
not  to  be  susceptible  of  any  otlier  'construc- 
tion." Page  173.  Again  he  says:  "The  courts 
R'fuse  to  give  statutes  a  retroaotivfe  construc- 
tion, unless  the  intention  is  su  clear  and  i>osi- 
tlve  as  by  no  possibility  to  adralt  of  any  other 
constructiorL"  Page  HJ6.  If  the  legislature 
intended  the  act  to  be  retrospective  in  its  oper- 
ation 80  as  to  apply  to  prior  mortgages,  the 
following  decisions  of  the  supreme  court  of 
the  United  States,  and  the  reasons  given  there- 
in, are  conclusive  that  the  act  Is  unconstitu- 
tional and  void  as  to  such  contracts:  Ogden 
V.  Saunders,  12  Wheat,  213,  327;  Green  v. 
Biddle.  S  Wheat.  1-107;  Bronson  v.  Kinzie, 
1  How.  811 ;  McCracken  v.  Hay  ward,  2  How. 
COS;  Ganfly  v.  Emery,  3  IIow.  71(5;  Ex  paite 


Christy,  Id.  328;   Clark  v.  Reyburn,  8  Wall. 
322;    Walker  v.   Whitehead,   16   Wall.   314; 
Howard  v.  Bugbee,  21  How.  461;    Bank  v. 
Sharp,  6  How.  301;  Gunn  v.  Barry,  15  Wail. 
601;  Brine  v.  Insurance  Co.,  90  U.  S.  (527,  837; 
Memphis  v.   U.  S.,  97   U.  S.  2»3;    Krlng  v. 
Missouri,  107  U.  S.  233,  2  Sup.  Ct  443;   Butz 
V.  City  of  Muscatine,  8  Wall.  575;  Mobile  v. 
U.  S.,  116  U.  S.  305,  6  Sup.  Ct.  398;   Curran 
V.  Arkansas,  15  How.  319;  Iiouisiana  v.  New 
Orleans.  102  IJ.  S.  206;  Selbert  v.  Lewis,  122 
D.  S.  284,  7  Sup.  Ct.  1190;   Edwards  v.  Kear- 
zey,  96  U.  S.  595.    As  sustaining  the  consti- 
tutionality of  chapter  109  to  prior  contracts, 
we  are  referred  to  Insurance  Co.  v.  Cushman, 
108  U.  S.  51,  2  Sup.  Ct  230;   Morley  v.  Rail- 
way Co.,  146  U.  S.  1C2,  13  Sup.  Ct.  54;  Bank 
V.  Francklyn,  120  U.  S.  747,  7  Sup.  Ct.  757; 
Curtis  V.  Whitney,  13  Wall.  08;    Antonl  v. 
Greenhow,  107  U.  S.  769,  2  Sup.  Ct  91.     The 
1  cases  mostly  commented  upon  are  Insurance 
Co.  V.  Cushman,  supra,  and  Morley  y.  Rail- 
i  way  Co.,  supra.    In  the  Cushman  Case,  the 
I  action  was  between  the  pm'chaser  of  the  mort- 
'  gaged  property  at  the  decretal  sale  and  the 
'  party  entitled  to  redemption.     The  mortgagee 
I  was  not  a  party,  or  interested.      The  court 
I  ruled  that  the  Illinois  statute  for  1870,  reduc- 
I  ing  the  interest  from  10  pti  cent  to  8,  was 
valid   between  the  purchaser  of  mortgaged 
premises  and  the  party  entitled  to  redemp- 
,  tion,  although  the  mortgage  was  given  before 
'  the  passage  of  the  statute.     Mr.  Justice  Har- 
'  Ian,  in  delivering  the  opinion  In  that  case. 
'  said  among  other  things:     "Certainly  the  ob- 
.  ligation  of  tliat  coutract  was  not  impaired  uy 
i  the  act  of  1879,  for  it  did  not  diminish  the 
.  duty  of  the  mortgagor  to  pay  what  he  agreed 
I  to  pay",  or  shorten  the  period  of  payment  or 
'  interfere   with   or   take  away    any   remedy 
I  which  the  mortgagee  had,  by  existing  law,  for 
.  the  enforcement  of  its  contract.    The  statute 
I  in  force  when  the  mortgage  was  executed,  pre- 
•  scribing  the  rate  of  interest  which  the  amount 
I  paid  or  bid  by  the  purchaser  should  bear,  as 
[  between  htm  and  the  party  seeking  to  redeem, 
!  had  no  relation  to  the  obligation  of  the  con- 
I  tract  between  the  mortgagor  and  the  mortga- 
I  gee.      The  mortgagor  might,   jperiiaps,   have 
claimed  tliat  his  statutory   right  to  redeem 
could  not  be  burdened  by  an  increased  rate 
of  interest  beyond  that  prescribejj  by  statute 
I  at  the  time  lie  executed  the  mortgage.     But, 
,  as  to  the  mortgagee,  the  obligation  of  the 
.  coutract  was  fully  met  when  it  received  what 
I  the  mortgage,  and  statute  in  force  when  the 
I  mortgage   was  executed,   entitled   it  to   de- 
I  mand."     And  after  referring  to  Edwards  v. 
Kearzey,  96  U.  S.  505,  and  other  prior  dccl- 
!  sious  of  the  supreme  court   of  the   United 
I  StTtcs,  remarked:      "Those  decisions  clearly 
iiave  no  application  to  the  case  now  before  the 
court     Tlie  laws   with  reference  to  which 
the  parties   must  be  assumed  to  liave  con- 
tracted,  when   the  mortgage  was  executed, 
were  those  which  in  their  direct  or  necessary 
legal  operation  controlled  or  affected  the  obli- 
gations of  such  contract.    We  have  seen  that 
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no  reduction  of  the  rate  of  Interest,  as  be- 
tween the  purchaser  of  mortgaged  property 
at  decretal  sale  and  the  party  entitled  to  re- 
deem, affected,  or  could  possibly  affect,  the 
right  of  the  insurance  company  to  receive,  or 
the  duty  of  the  mortgagor  to  pay,  the  entire 
mortgage  debt  with  Interest  as  stipulated  in 
the  mortgage  up  to  the  decree  of  sale;  and  the 
result  of  the  sale  In  this  case  shows  that  the 
company,  as  mortgagor,  has  received  all  that 
It  was  entitled  to  demand." 

In  this  case  there  Is  no  showing  that  the 
mortgagor  can  or  will  receive  all  that  he  Is 
entitled  to  demand  under  the  decree  com- 
plained of.  If  the  plaintiff  in  this  case  had 
received  the  full  amount  of  his  mortgage, 
with  interest  and  costs,  he  would  not  be  here. 
In  the  Morley  Case,  supra,  the  court  ruled 
tliat  a  state  statute,  reducing  the  rate  of  in- 
terest upon  judgments  obtained  within  the 
courts  of  the  state.  Is  not,  when  applied  to  one 
previous  to  its  passage.  In  violation  of  section 
1  of  the  fourteenth  amendment  of  the  con- 
stitution of  the  United  States.  Mr.  Justice 
Shlras,  In  delivering  the  opUiion,  observed: 
"Interest  on  a  principal  sum  may  be  stipu- 
lated for  In  the  contract  Itself,  either  to  run 
from  the  date  of  the  contiuct  until  It  matures, 
or  until  payment  is  made;  and  its  payment 
in  such  a  case  Is  as  much  a  part  of  the  obli- 
gation of  contract  as  the  principal,  and  equal- 
ly within  the  protection  of  the  constitution. 
But  If  the  contract  Itself  does  not  provide  for 
Interest,  then,  of  course.  Interest  does  not  ac- 
crue during  the  running  of  the  contract;  and 
whether;  after  maturity  and  a  failure  to  pay. 
Interest  shall  accrue,  depends  wholly  on  the 
law  of  the  state,  as  declared  by  Its  statutes. 
If  the  state  declares  that.  In  case  of  the 
breach  of  a  contract.  Interest  shall  accrue, 
such  Interest  Is  In  the  nature  of  damages, 
and,  as  between  the  parties  to  the  contract, 
such  Interest  will  continue  to  run  until  pay- 
ment, or  until  the  owner  of  the  cause  of  action 
elects  to  merge  It  Into  Judgment.  •  •  •  It 
Is  contended  on  behalf  of  the  philntltt  In  er- 
ror, as  stated  above,  that  the  Judgment  Is 
itself  a  contract,  and  Includes  within  the  scope 
of  its  obligation  the  duty  to  pay  Interest 
thereon.  As  we  have  seen.  It  Is  doubtless  the 
duty  of  the  defendant  to  pay'  the  Interest  that 
shall  accrue  on  the  Judgment,  If  such  Interest 
be  prescribed  by  statute,  but  such  duty  Is 
created  by  the  statute,  and  not  by  the  agree- 
ment of  the  parties,  and  the  Judgment  is  not 
Itself  a  contract,  within  the  meaning  of  the 
constitutional  provision  Invoked  by  the  plain- 
tiff In  error.  The  most  Important  elements  of 
a  contract  are  wanting.  There  Is  no  aggre- 
gatlo  mentlum.  The  defendant  has  not  vol- 
on tartly  assented  or  promised  to  pay.  "A 
Judgment  Is,  In  no  sense,  a  contract  or  agree- 
ment between  the  parties."  These  cases,  and 
the  other  United  States  cases  referred  to,  to 
sustain  the  decree  of  the  trial  court,  are  clear- 
ly dlstingrulshable  from  the  federal  decisions 
cited  by  us  against  the  act  of  1893,  If  It  be 
given  a  retrospective  operation. 


Finally,  It  Is  suggested  that,  If  chapter  109 
Is  not  retrospective,  there  will  be  great  con- 
fusion In  the  courts  In  the  mode  of  procedure 
In  foreclosing  and  selling  mortgaged  property. 
But  the  act  of  1803  Itself  specifically  provides 
that  In  some  cases  real  estate  may  be  sold 
without  redemption,  and  in  other  cases  be 
sold  subject  to  redemption;  hence  the  act 
does  not  command  uniformity  of  procedure. 
Sess.  Laws,  1893,  c.  109,  {  1.  Further,  the 
suggestion  of  confusion  of  procedure  in  the 
courts  could  be  used  as  effectively  against 
the  decision  in  Greenwood  v.  Butler,  supra, 
as  in  this  case.  There  were  many  Judgments 
rendered  In  this  state  before  the  passage  of 
chapter  109,  foreclosing  mortgages  upon  real 
estate,  where  the  sales  did  not  occur  until 
after  the  passage  of  the  act  Yet  this  court 
held  unanimously  that  the  act  had  no  retro- 
spective <^>eratlon  as  to  judgments  rendered 
before  Its  passage.  Therefore  the  argument 
concerning  the  confusion  of  procedure  Is  one 
of  degree  only  between  judgments  and  mort- 
gages existing  prior  to  the  passage  of  the 
act.  We  think  such  an  argument  la  without 
substance.  The  Judgment  of  the  district  court 
will  be  reversed,  and  cause  remanded,  with 
direction  to  the  court  below  to  correct  the 
decree  complained  of,  and  to  order  that,  after 
sale  and  confirmation,  a  sberilTs  deed  shall 
issue  according  to  law. 

JOHNSTON,  J„  concurring. 

ALLEN,  J.  (dissenting).  I  am  clearly  of 
the  opinion  that  the  legislature  Intended  the 
act  under  consideration  to  apply  to  the  pro- 
cedure for  the  enforcement  of  contracts  made 
prior  to  its  passage.  Section  25  reads:  "The 
provisions  of  this  act  shall  apply  to  all  sales 
under  foreclosure  of  mortgage,  trust  deed, 
mechanic's  lien,  or  other  lieu,  whether  spechil 
or  general,  and  the  terms  of  redemption  shall 
be  the  same."  No '  language  cau  be  found 
anywhere  In  the  act  expressly  excepting  prior 
contracts  from  its  operation.  Probably  no 
clause  of  the  federal  constitution  of  the  United 
States  has  occupied  the  attention  of  the  courts 
more  than  section  10,  aVt  1.  It  Is  easy  to 
glean  from  the  authorities  language  which 
would  seem  to  afford  a  clear  and  unvarying 
criterion,  for  the  determination  of  every  con- 
troversy that  may  arise.  In  the  early  case 
of  Sturges  T.  Crownlnshleld,  4  Wheat  190,  it 
was  said  by  Chief  Justice  Marshall,  in  de- 
fining the  meaning  of  the  word  "obligation," 
as  used  in  the  constitution:  "A  contract  is 
an  agreement  In  which  a  party  undertakes 
to  do,  or  not  to  do,  a  particular  thing.  The  law 
binds  him  to  perform  bis  undertaking,  and 
this  is,  of  course,  the  obligation  of  his  con- 
tract." This  definition  was  cited  with  ap- 
proval in  Ogden  v.  Saunders,  12  Wheat  318. 
It  was  there  said:  "The  obligation  doeq  not 
Inhere  and  subsist  In  the  contract  Itself  pro- 
prlo  vlgore,  but  In  the  law  applicable  to  the 
contract"  In  Bank  v.  Sharp,  6  How.  301,  It 
was  said :  "One  of  the  tests  thata  contract  has 
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been  impaired  Is  tbat  its  value  has  by  legisla- 
tion been  diminished.  It  is  not  by  the  con- 
stitution to  be  Impaired  at  all.  This  is  not 
a  question  of  degree  or  manner  or  cause,  but 
I  of  encroaching  In  any  respect  on  Its  obliga- 


tiou,— dispensing  with  any  part  of  its  force.' 


And  in   Edwards  v.  Kearzey,  96  U.  S.  505, 
that  "the  remedy  subsisting  in  a  state  when 
and  where  a  contract  is  made,  and  is  to  be 
j  performed,  is  a  part  of  its  obligation."    These 

j  expressions    of   the   higliest  tribunal   in  the 

I  land  on  a  question  of  construction  of  the  con- 

'  stitntlon    of    the   United    States,    concerning 

which  its  authority  is  binding  on  all  state 
i  and  federal  courts,  if  given  literal  effect, 
would  determine  the  case  in  favor  of  the 
plaintiff  in  error.  An  examination  of  the 
cases  will  show,  however,  that  that  tribunal 
has  not  adhered  to  any  such  plain  and  simple 
1  rule.  And  the  passage  cited  from  Edwards 
T.  Kearzey,  which  is  probably  the  strongest 
case  to  be  found  in  the  books  on  that  side  of 
the  question,  is  Immediately  followed  by  this 
statement:  "And  any  subsequent  law  of  the 
state  which  so  affects  that  remedy  as  sub- 
stantially to  impair  and  lessen  the  value  of 
the  contract  is  forbidden  by  the  constitution 
of  the  United  States,  and  therefore  void." 
Other  language  may  be  extracted  from  the 
cases  leading  to  a  diametrically  opposite  re- 
sult. In  Bronson  v.  Kinzie,  1  How.  311, 
which  is,  perhaps,  the  leading  case  on  the 
subject  of  the  foreclosure  of  mortgages.  It  was 
said:  "If  the  laws  of  the  state,  passed  after- 
wards, had  done  nothing  more  thaii  change  the 
remedy  upon  contracts  of  this  description, 
Uiey  would  be  liable  to  no  constitutional  ob- 
jection, for  undoubtedly  a  state  may  regulate 
at  pleasure  the  modes  of  proceeding  In  Its 
courts  in  relation  to  past  contracts  as  well 
as  future.  •  •  •  And  although  a  new  rem- 
edy may  be  deemed  less  convenient  than  the 
old  one,  and  may  In  some  degree  render  the 
recovery  of  debts  more  tardy  and  difficult, 
yet  it  will  not  follow  that  the  law  is  uncon- 
stitutional." 

That  the  legislature  of  a  state,  when  not  re> 
strlcted  by  provisions .  of  the  state  constitu- 
tion has  unrestricted  power  to  determine 
what  courts  shall  be  established,  what  abol- 
ished; to  fix  the  forms  and  modes  of  issuing 
and  serving  process;  the  times  for  filing 
pleadings,  for  hearingand  determining  Issues 
raised,  as  well  as  the  process  and  manner  of 
enforcing  judgments  and  decrees,  provided  a 
remedy  is  still  afforded  which  will  substan- 
tially secure  the  rights  of  the  parties,— is  af- 
firmed In  a  great  number  of  cases,  decided  by 
both  state  and  federal  courts.  This  must  be 
so  in  the  nature  of  things.  The  parties  to  a 
contract  have  no  power  to  create  or  per- 
petuate any  particular  arm  of  the  govern- 
ment. The  people  in  their  sovereign  ca- 
pacity, as  framers  of  constitutions,  or  acting 
through  their  representatives  in  the  legisla- 
ture, determine  all  questions  of  general  pol- 
icy, and  regrulate  the  organization  and  pro- 
cedure of  courts  as  they  deem  best  for  the 
T^i'.no,5-»-21 


general  interest  of  the  public.  To  say  tbat 
the  parties  to  a  contract  have  a  vested  iuter- 
est  in  the  identical  remedy  afforded  under, 
the  law  as  it  stands  at  the  time  the  contract 
Is  made  would  be  to  render  them  superior 
to  the  lawmalilng  power,  and  to  place  the 
government  of  the  country  in  the  hands  of 
creditors  to  such  an  extent  that  no  change 
whatever  could  be  made  cutting  off  a  par- 
ticular remedy  until  every  past  contract  was 
fully  enforced.  The  real  difficulty  arises 
when  we  undertaice  to  determlue  wluit 
changes  In  the  law  have  the  effect  to  sub- 
stantially Impair  the  obligation  of  the  con- 
tract. To  determine  what  is  mere  matter 
of  form  and  what  Is  substance  might  seem 
easy,  but  an  examination  of  the  authorities 
discloses  great  difficulty  in  the  practical  ap- 
plication of  a  rule. 

It  is  perfectly  clear  that  the  mere  entry  ot 
a  Judgment  in  favor  of  the  creditor  for  the 
amount  due  him  may  be  no  substantial  rem- 
edy. The  state  must  do  more  for  him.  It  must 
force  payment  of  the  amount  of  the  Judg- 
ment by  seizure  of  the  person  of  the  debtor 
or  of  his  property.  In  semibarbarous  coun- 
tries, a  common  remedy  is  to  seize  the  body 
of  the  debtor  and  sell  him  into  servitude.  The 
peonage  of  Mexico  is  the  fruit  of  such  a 
system.  In  the  early  history  of  the  United 
States  a  capias  for  the  body  of  the  debtor 
was  an  ordinary  writ  issued  on  a  Judgment 
for  money.  In  the  case  of  Mason  v.  Halle, 
12  Wheat.  3T0,  It  was  held  that  "states  have 
a  right  to  regulate  or  abolish  imprisonment 
for  debt  as  a  part  of  the  remedy  for  enfor- 
cing the  performance  of  contracts" ;  and  this, 
as  applied  to  prior  as  well  as  subsequent 
contracts.  Imprisonment  for  debt  is  men- 
tioned in  Edwards  v.  Kearzey,  supra,  as  a 
relic  of  ancient  barbarism,  rather  than  as  a 
remedy  to  be  applied  in  a  civilized  country. 
Yet  that  imprisonment  is  a  potent  means  of 
enforcing  the  payment  of  debts  Is  fully  un- 
derstood by  every  Intelligent  citizen,  as  well 
as  by  members  of  the  bar;  for  we  still  retain 
in  the  Code  of  Civil  Procedure  a  remedy  by 
arrest  in  cases  of  fraud.  Formerly  all  prop- 
erty of  the  debtor,  even  to  the  most  neces- 
sary household  furniture,  was  subject  to 
seizure  and  sale,  often  resulting  in  inflict- 
ing sore  distress  on  the  helpless  family  of 
the  unfortunate  or  Improvident  debtor.  A 
more  enlightened  policy  has  refused  to  em- 
ploy the  strong  arm  of  the  state  In  stripping 
the  needy  of  the  last  vestige  of  property 
to  satisfy  the  hard  creditor.  Laws  affording 
a  reasonable  exemption  have  been  held  in 
numerous  cases  to  be  good  as  to  past  as 
well  as  future  contracts.  Morse  v,  OooUi, 
11  N.  Y.  281;  Stephenson  v.  Osborne,  41  Miss. 
119;  Taylor  v.  Stocltwell,  66  Ind.  505;  Roelc- 
well  V.  Hubbeil's  Adm'rs,  2  Doug.  (Mich.) 
197;  Sneider  v.  Heidelberger,  45  Ala.  126; 
Hardman  v.  Downer,  39  Ga.  425;  Coleman  v. 
Ballandl,  22  Minn.  144.  One  of  the  strongest 
cases  of  this  kind  is  that  of  Cusic  v.  Douglass, 
3  Kan.  123,  where  it  was  h(<ld  that  the  home- 
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Btead  exemption  given  br  the  constitntton 
could  be  maintained  by  the  debtor  as  against 
a  Judgment  rendered  before  tbe  adoption  of 
the  constitution,  when  no  such  exemption 
existed.  This  case  was  decided  before  that 
of  Edwards  v.  Kearzey,  supra,  where  it  was 
held  by  the  supreme  court  of  the  United 
States  that  a  change  in  the  constitution  of 
the  state  of  North  Carolina,  allowing  a 
homestead  exemption  not  exceeding  |1,000 
in  value,  and  also  exempting  certain  per- 
sonal property  from  execution,  was  invalid 
as  to  past  contracts.  In  an  opinion  concur- 
ring specially,  Mr.  Justice  Clifford  took  oc- 
casion to  say  that  the  legislature  would  have 
power  to  exempt  wearing  apparel,  Imple- 
ments of  asriculture,  tools  of  the  mechanic, 
etc.  Tbe  decision  of  the  case  was  put  on  the 
ground  that  tbe  exemption  was  excessive 
and  unreasonable,  as  applied  to  obligations 
existing  prior  to  the  adoption  of  tbe  consti- 
tution. Laws  taking  away  the  remedy  of 
imprisonment  for  past  debts  have  been  up- 
held in  the  following  cases:  Fisher  t.  Lacky, 
6  Blackf.  373;  Fenlman's  Case,  103  U.  S. 
714;  Bronson  v.  Newberry,  2  Doug.  (Mich.) 
38.  Changes  in  statutes  of  limitations,  pro- 
vided a  reasonable  time  Is  allowed,  are  uni- 
versally upheld.  Smith  v.  Packard,  12  Wis. 
371;  Kenyon  v.  Stewart,  44  Pa.  SL  179. 
In  the  following  cases  the  power  of  the 
legislature,  through  a  change  of  remedy, 
to  diminish  in  some  degree  the  se<:urlty  of 
the  creditor,  has  been  upheld:  Evans  v. 
Montgomery,  4  Watts.  &  S.  218;  Appeal  of 
Mechanics'  &  Farmers'  Bank,  31  Conn.  63; 
Stocking  v.  Hunt,  3  Denio,  274;  Conkey  v. 
Hart,  14  N.  Y.  22;  Van  Rensselaer  v.  Haya, 
19  N.  T.  68;  Watson  v.  Railroad  Co.,  47  N. 
T.  157.  In  the  following  cases  enactments 
similar  to  the  one  under  consideration,  pro- 
viding for  tbe  redemption  of  real  estate  sold 
under  judicial  process,  have  been  upheld; 
Davis  y.  Rupe,  114  Ind.  588,  17  N.  E.  1G3; 
Iverson  v.  Shorter,  9  Ala.  713;  Moore  v. 
Martin,  38  Cal.  428;  Holland  v.  DIckerson, 
41  Iowa,  367;  Bertbold  v.  Fox,  13  Minn.  501 
(Gil.  462);  Butler  v.  Palmer,  1  Hill,  324.  In 
Von  Baumbach  v.  Bade,  9  Wis.  559,  it  was 
held  that  an  act  of  the  legislature  which 
provided  that  defendants  in  actions  to  fore- 
close mortgages,  which  were  executed  prior 
to  its  passage,  should  have  six  mouths'  time 
in  which  to  answer  the  complaint,  and  that 
the  mortgaged  premises  should  not  be  sold 
upon  the  judgments,  except  upon  six 
jaonths'  previous  notice  of  the  time  and 
place  of  sale,  did  not  violate  the  provisions 
of  the  constitution  of  the  United  States.  It 
was  said  in  the  opinion:  "If  from  sudden 
and  unlooked-for  reverses,  or  misfortune,  or 
any  other  cause,  the  existing  remedies  be- 
come so  stringent  in  all  or  a  particular  class 
of  actions  that  great  and  extensive  sacriflces 
of  property  will  ensue  without  benefit  to  tbe 
creditor  or  relief  to  the  debtor,  a  relaxation 
of  the  remedies  becomes  a  positive  duty 
which  the  state  owes  to  Its  citizens.    Tbe 


general  welfare  of  tbe  commnnlty  la  com- 
mitted to  its  care  and  keeping,  and  on  fun- 
damental principles  of  justice  It  is  bound  by 
reasonable  regulations  to  promote  and  pro- 
tect it  In  passing  upon  questions  like  the 
present,  courts  must  look  behind  the  statute 
itself,  and  take  notice  of  the  causes  which 
led  to  its  enactment,  for  otherwise  they 
would  be  unable  to  determine  whether  its 
regulations  are  reasonable  or  not,  or  were 
demanded  by  tbe  state  of  the  times,  or  the 
financial  situation  of  the  country."  In  In- 
stitution V.  Forman,  33  N.  J.  Eq.  436,  an 
act  providing  that  in  foreclosure  proceedings 
thereafter  commenced  no  personal  Judgment 
should  be  taken  was  held  good  as  to  past 
contracts,  the  remedy  by  action  at  law  for 
the  deficiency  being  still  left  The  supreme 
court  of  Pennsylvania  in  Coxe's  Kx'r  v. 
Martin,  44  Pa.  St  322,  sustained  a  law  pro- 
viding that  no  civil  process  should  issue  or 
be  enforced  against  any  person  in  tbe  mili- 
tary service  of  the  state  or  United  States, 
and  ruled  that  the  act  extended  to  a  writ  of 
scire  facias  upon  a  mortgage,  unless  express- 
ly prohibited  by  the  act  of  the  contracting 
parties,  and  that  it  was  not  unconstitutional, 
as  impairing  tbe  obligation  of  a  contract 
In  Robertson  v.  Vancleave,  120  Ind.  217,  26 
N.  B.  899,  and  29  N.  E.  781,  a  statute  redu- 
cing tbe  rate  of  interest  which  a  purchaser 
might  receive  under  a  foreclosure  sale  was 
held  not  unconstitutional.  A  critical  ex- 
amination of  the  cases  will  disclose  the 
fact  that  t^e  courts.  In  determining  what 
amounts  to  a  substantial  impairment  of  tbe 
remedy,  have  entertained  widely  different 
views.  All  the  cases  concede  that  the  legis- 
lature may  make  changes  in  the'  remedies. 
All  concede  that  there  is  a  limit  they  may 
not  exceed  without  violating  the  federal  con- 
stitution. No  clearly-marked  boundiary  line 
beyond  which  the  legislature  may  not  pass 
has  been,  or  In  the  nature  of  things  can  be. 
pointed  out  E>ach  case  must  be  determined 
by  itself.  In  Blxby  v.  Bailey,  11  Kan.  359, 
but  little  consideration  seems  to  have  been 
given  to  this  question,  the  case  of  Bronson 
V.  Kinzie  only  being  cited,  and  in  Ogden  v. 
Walters,  12  Kan.  282,  it  was  only  necessary 
to  hold  that  the  decree  on  which  the  sale  was 
made  was  valid  until  reversed.  I  have  no 
Inclination  to  criticise  either  of  these  cases. 
By  the  act  of  February  27,  1860,  It  was  pro- 
vided that,  in  all  sales  of  real  property  there- 
after to  be  made,  the  land  should  be  apprais- 
ed, and  should  not  sell  for  less  than  two- 
tbirds  the  appraised  value.  The  act  of  June 
4,  1861,  gave  the  debtor  the  right  to  redeem 
at  any  time  within  two  years  after  the  day 
of  sale.  It  would  be  exceedingly  difficult 
to  hold  that  these  two  acts  taken  together, 
or  that  the  redemption  act  alone,  where 
such  an  appraisement  law  was  In  force,  did 
not  materially  diminish  the  value  of  the 
creditor's  remedy.  The  legislature  of  Il- 
linois on  the  19th  of  February,  1811,  passed 
an  act  authorizing  the  debtor   to  redeem 
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wlthlD  i2  months,  and  a  Jndgment  creditor 
i  within  3  months  thereafter.     On  the  27th  of 

the  same  month  another  act  was  passed  re- 
I  qalrlng  that  the  property  be  appraised,  and 

providing  that  it  should  not  be  sold  for  less 
than  two-thirds  the  appraised  value.  Prior 
to  the  enactment  of  these  laws  the  rights  of 
the  parties  to  a  mortgage  were  determined 
according  to  the  principles  of  the  common 
law.  The  legal  title  was  deemed  to  be  in 
the  mortgagee,  the  mortgagor  having  only 
an  equity  of  redemption.  It  seems  a  little 
peculiar  that  mortgage  contracts  have  never 
been  enforced  eltber  by  the  courts  of  the 
United  States  or  by  those  of  England  ac- 
cording to  their  terms.  Mortgages  do,  and 
always  hare^  conveyed  in  terms  the  title  of 
the  property  to  the  mortgagee,  following 
which  there  is  a  clause  of  defeasance  pro- 
viding that  the  conveyance  shall  become 
void  If  the  money  which  it  is  intended  to  se- 
cure be  paid  in  accordance  with  its  terms. 
At  common  law  the  mortgagee  was  entitled 
to  possession  of  the  mortgaged  property  in 
case  of  default  His  title,  however,  notwith- 
standing the  express  terms  of  the  instru- 
ment, was  never  held  to  be  complete  and 
absolute.  No  matter  what  the  terms  or  pro- 
visions of  the  mortgage,  courts  of  equity 
have  always  held  that,  if  the  conveyance 
was  made  merely  to  secure  the  payment  of 
a  debt,  it  was  a  mortgage,  and  that  even  a 
default  In  the  payment  of  the  money  at  the 
time  specified  would  not,  under  any  circum- 
stances, render  the  deed  absolute,  but  that 
the  creditor  might  redeem  within  a  reason- 
able time.  To  obtain  an  absolute  title,  the 
mortgagee  proceeded,  either  by  strict  fore- 
closure to  extinguish  fhe  equity  of  the  mort- 
gagor, or  in  chancery  to  obtain  a  sale  of  the 
mortgaged  premises  to  satisfy  his  debt  The 
time  and  manner  of  cutting  off  the  equity 
of  the  debtor  courts  of  equity  always  as- 
sumed the  right  to  determine;  it  being  con- 
sidered that  the  creditor  who  obtained  pay- 
ment of  his  debt  and  interest,  even  at  a 
lata-  day  than  was  specified  in  the  mortgage, 
had  all  he  was  entitled  to  in  equity  and  good 
conscience. 

The  decision  of  Bronson  r.  EClnzIe  was 
placed  not  merely  on  the  ground  that  the 
value  of  the  remedy  was  impaired,  but  that 
the  contract  Itself  was  attempted  to  be 
changed.  It  Is  said  in  the  opinion:  "As 
concerns  the  law  of  February  10, 1841,  It  ap- 
pears to  the  court  not  to  act  merely  on  the 
remedy,  but  directly  on  the  contract  Itself, 
and  to  Ingraft  upon  it  new  conditions,  in- 
jurious and  unjust  to  the  mortgagee.  It  de- 
clares that  although  the  mortgaged  prem- 
ises should  be  sold  under  the  decree  of  the 
court  of  chancery,  yet  that  the  equitable  es- 
tate of  the  mortgagor  shall  not  be  extin- 
galsbed,  but  shall  continue  for  twelve 
months  after  the  sale,  and  It,  moreover, 
gives  a  new,  a  like,  estate,  which  before  had 
DO  existence,  to  the  Judgment  creditor,  to 
continue  for  fifteen  months." 


By  the  statute  of  Kansas  In  force  prior  to 
the  execution  of  the  mortgage  In  question  in 
this  case,  it  was  provided  in  what  Is  now 
paragraph  4495,  Gen.  St  1889:  "No  real  es- 
tate shall  be  sold  for  the  payment  of  any 
money,  or  the  performance  of  any  contract, 
or  agreement  in  writing,  in  security  for 
which  It  may  have  been  pledged  or  assigned, 
except  in  pursuance  of  a  judgment  of  a  court 
of  competent  jurisdiction  ordering  such 
sale."  Both  strict  fQreclosures  and  sales  un- 
der powers  contained  in  mortgages  are  un- 
known in  Kansas.  The  decisions  of  the  su- 
preme court  of  the  United  States  cited  in 
the  foregoing  opinion  were  in  cases  where 
no  such  statute  was  in  force.  It  appears  to 
me.  also,  that  that  court  in  Its  more  recent 
decisions,  has  been  much  more  liberal  than 
formerly  in  upholding  the  power  of  the  legis- 
latures of  the  states  to  change  and  modify 
remedies.  In  Antonl  v.  Greenhow,  107  U.  S. 
760,  2  Sup.  Ct  91,  an  act  of  the  legislature 
requiring  a  taxpayer  who  sought  to  pay  his 
taxes  with  interest  coupons  of  state  funding 
bonds,  which  were  refused  by  the  tax  col- 
lector, to  pay  his  taxes  in  lawful  money,  and 
file  his  coupons  in  court  before  he  could  main- 
tain mandamus  to  compel  their  reception, 
where  there  was  no  requirement  of  such  pay- 
ment by  the  law  as  it  stood  at  the  time  the 
bonds  were  Issued,  and  providing  that  in 
case  the  coupons  were  found  to  be  genuine, 
the  money  deiwsited  should  be  returned,  was 
held  valid;  following  Tennessee  v.  Sneed,  96 
U.  S.  69.  The  case  of  Insurance  Co.  v.  Cush- 
man,  108  U.  S.  51,  2  Sup.  Ct  236,  was  a  bUl 
to  foreclose  a  mortgage  given  by  Cushman 
and  wife  to  the  Insurance  company  on  prop- 
erty in  the  city  of  Chicago.  By  the  law  In 
force  at  the  time  the  mortgage  was  given, 
the  mortgagor  might  redeem  on  payment  of 
the  sum  for  which  the  property  was  sold  un- 
der foreclosure  proceedings,  with  Interest  at 
10  per  cent.  Subsequently  an  act  was  passed 
reducing  the  rate  of  Interest  in  case  of  re- 
demption to  8  per  cent  It  was  held  that 
"such  reduction  in  the  rate  of  interest  did 
not  impair  the  obligation  of  the  contract  be- 
tween mortgagor  and  mortgagee,  because 
the  amendatory  statute  did  not  diminish  th* 
duty  of  the  mortgagor  to  pay  what  he  agreed 
to  pay,  or  shorten  the  period  of  payment,  or 
affect  any  remedy  which  the  mortgagee  had 
by  existing  law  for  the  enforcement  of  his 
contract"  It  was  said  in  the  opinion:  "The 
statute  in  force  when  the  mortgage  was  exe- 
cuted, prescribing  the  rate  of  interest  which 
the  amount  paid  or  bid  by  the  purchaser 
should  bear  as  between  him  and  the  party 
seeking  to  redeem,  had  no  relation  to  the 
obligation  of  the  contract  between  the  mort- 
gagor and  the  mortgagee.  The  mortgagor 
might  perhaps  have  claimed  that  his  statu- 
tory right  to  redeem  could  not  be  burdened 
by  an  increased  rate  of  interest  beyond  that 
prescribed  by  statute  at  the  time  he  cxe- 
aited  the  mortgage,  but  as  to  the  mort- 
gagee, the  obligation  of  the  contract  was 
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ftdly  met  when  It  received  what  the  mort- 
gage and  statute  In  force  when  the  mort- 
gage was  executed  entitled  It  to  demand. 
The  rights  of  the  purchaser  at  the  decretal 
■ale,  If  one  was  bad,  were  not  of  the  nssence 
of  the  mortgage  contract,  but  du:><!nded 
wholly  upon  the  law  In  force  when  tlie  sale 
occurred.  The  company  ceased  to  fee  a  mort- 
gagee when  Its  debt  was  merged  in  the  de- 
cree, or,  at  least,  when  tbe  sale  occurred; 
thenceforward  Its  Interest  in  the  property 
was  as  purchaser,  not  as  mortgagee."  It 
was  held,  further,  that  the  possible  diminu- 
tion of  the  amount  for  which  the  mortgaged 
property  might  sell,  subject  to  the  right  of 
redemption  at  the  diminished  rate  of  inter- 
est, did  not  sufBclently  impair  the  remedy  to 
render  tbe  act  void  as  to  tbe  mortgage  in 
suit.  In  Bank  v.  Francklyn,  120  U.  S.  747, 
7  Sup.  Ct.  757,  It  appeared  that,  under  the 
statute  of  Rhode  Island,  tbe  stockholders  of 
a  manufactorlng  company  were  made  joint- 
ly and  severally  liable  for  all  debts  of  tbe- 
company  until  tbe  whole  amount  was  paid 
in,  and  that  "their  persons  and  property  may 
be  taken  therefor  on  any  writ  of  attach- 
ment or  execution,  issued  against  the  com- 
pany tor  such  debt,  In  the  same  manner  as 
on  writs  and  executions  against  them  for 
tbelr  individual  debts."  By  a  subsequent 
statute,  the  right  to  so  proceed  was  taken 
away,  and  it  was  provided  that  all  proceed- 
ings to  enforce  the  liability  of  a  stockholder 
for  tbe  debts  of  a  corporation  shall  be  either 
by  suit  in  equity,  or  by  an  action  of  debt 
upon  tbe  judgment  obtained  against  such 
corporation.  It  was  held  that  this  latter 
statute  governed  in  proceedings  to  enforce 
past  liabilities,  notwithstanding  tbe  fact  that 
It  clearly  operated  to  delay  creditors.  In 
Money  V.  Railway  Co.,  146  U.  8.  102,  13  Sup. 
Ct  54,  it  was  held,  affirming  tbe  decision  of 
the  court  of  appeals  of  New  York,  that  a 
statute  of  that  state  reducing  tbe  rate  of 
interest  on  judgments  from  7  to  6  per  cent 
operated  to  reduce  tbe  rate  of  Interest  on  a 
judgment  rendered  before  the  passage  of  tbe 
act,  and  that  It  was  not  a  law  impairing  the 
obligation  of  contracts.  The  case  last  cited 
la  a  very  strong  one,  upholding  the  power 
of  a  legislature  to  modify  remedies. 

In  determining  what  remedies  the  state 
will  afford  creditors  for  tbe  collection  of 
tbelr  debts,  the  lawmaking  power  bas  a 
rigbt  to  take  Into  consideration  all  matters 
afiFectlng  tbe  general  conditions  of  tbe  peo- 
ple, and  to  so  temper  Its  processes  that, 
while  the  creditor  Is  given  his  just  dues,  tbe 
debtor  may  not  be  needlessly  ruined.  As 
contracts,  in  general,  can  only  be  discharged 
by  the  payment  of  money,  and  as  the  state 
Is  called  on  to  convert  the  property  of  tbe 
debtor  Into  money,  and  pay  It  over  to  tbe 
creditor,  why  may  not  tbe  legislature.  In 
vrovlding  remedies,  take  into  consideration 
Qiose  circumstances  which  every  man  of 
('▼en  ordinary  intelligence  cannot  fall  to  note? 
TNe  history  of  England  and  of  tbe  United 


States  is  full  <^  Instances  where  debts  have- 
been  contracted  during  a  period  of  great  in- 
flation of  the  currency,  as  was  the  case  when 
private  bank  notes  circulated,  which  were  not 
legal-tender  money,  and  for  the  payment  of 
which  the  government  was  not  responsible, 
and  as  happened  during  tbe  Revolutionary 
War,  wben  the  states  were  flooded  with  con- 
tinental currency,  and  lat«,  during  the  CivU 
War,  whed  treasury  notes  were  substan- 
tially the  only  money  in  circulation,  and  coin 
was  at  a  great  premium.  It  is  clearly  ap- 
parent that  debts,  contracted  when  values 
of  all  property  were  greatly  Inflated  by  rea- 
son of  an  Inflated  currency,  become  a  great- 
ly Increased  burden  wben  payment,  is  re- 
quired from  a  contracted  currency.  Wben 
tbe  values  of  all  property  are  very  greatly 
reduced,  while  the  nominal  amount  of  the 
obligation  remains  the  same,  the  amount  of 
real  or  personal  property  which  the  state 
must  seize  and  sell  in  order  to  discharge  tbe 
obligation  may  be  very  greatly  Increased. 
The  hardship  to  debtors,  and  tbe  undue  ad- 
vantage gained  by  tbe  creditors,  who  cai» 
acquire  from  tbe  debt  collected  a  much 
greater  amount  of  property  than  could  have 
been  acquired  at  the  time  tbe  debt  was  con- 
tracted. Is  apparent  On  the  other  band, 
instances  corresponding  in  number  may  be 
cited  where  tbe  creditor  bas  been  paid  in 
a  depreciated  currency,  and  at  a  time  when 
values  were  greatly  inflated;  thus,  while 
nominally  receiving  tbe  full  sum  doe,  they 
were,  in  fact  compelled  to  accept  but  a 
portion  of  the  debt  in  discbarge  of  tbe  whole. 
If  matters  aCTecting  the  currency  of  the 
country  were  due  solely  to  the  action  of 
Individuals,  It  might  'be  argued  with  very- 
great  force  that  tbe  legislature  ought  not 
to  take  such  fluctuations  Into  consideration: 
but  when  we  consider  that  tbe  kinds  and 
character  of  circulating  medium  In  use  In 
any  country  depend  almost  wholly  on  leg- 
islation, wben  tbe  medium  for  tbe  payment 
of  debts  and  for  the  exchange  of  products 
is  regulated  wholly  by  the  lawmaking  power 
of  the  general  government  It  would  seem 
that  legislatures  in  regulating  the  collectlOD 
of  debts  might  and  ought  to  take  into  con- 
sideration tbe  general  conditions  which  de- 
termine tbe  ease  or  ditiiculty  with  which  debt- 
ors in  general  will  be  able  to  discharge 
their 'obligations  In  money.  It  Is  a  fact  well 
known  to  all  that  the  country  at  the  time 
this  law  was  passed  was  feeling  a  serious 
depression  In  values,  resulting  from  a  long- 
continued  policy  on  the  part  of  tbe  general 
government  of  contracting  the  currency. 
Must  the  legislature  remain  blind  to  these 
conditions?  Must  the  courts  Ignore  them? 
It  Is  true  that  the  extent  to  which  such  con- 
ditions aSect  values  is  not  susceptible  of 
accurate  measurement,  and  that  conrta  ought 
not  and  cannot  do  otherwise  than  award 
payment  in  lawful  money  of  the  stipulated 
sum  which  tbe  debtor  has  agreed  to  pay. 
Nor  has  tbe  legislature  in  tbe  act  under  < 


Digitized  by 


Google 


Kan.) 


BEVERLT  0.  BARNITZ. 


325 


sideration  attempted  to  vary,  by  the  slight- 
est fraction,  the  sum  of  money  required  to 
discharge  a  debt  AU  that  it  has  undertaken 
to  do  is  to  permit  the  debtor,  after  his  prop- 
erty has  been  sold  by  the  sherltC,  to  redeem 
it  within  a  stated  time,  and  to  permit  other 
creditors  also  to  redeem  for  the  purpose  of 
securing  their  claims.  A  careful  analysis  of 
the  law  will  also  develop  the  fact  that  the 
changes  made  are  far  from  being  ail  in 
favor  of  the  debtor.  Under  the  law  as  it 
stood  before  this  act  was  passed,  when  there 
was  no  express  waiver  of  appraisement  con- 
tained in  the  instrument  securing  the  pay- 
meat  of  the  debt,  the  law  required  that 
lands  seized  on  execution,  or  to  be  sold 
under  order  of  sale,  must  be  first  appraised 
by  three  householders,  and  could  not  be  sold 
for  less  than  two-thirds  the  appraised  value. 
In  case  there  was  a  waiver  of  appraise- 
ment, the  lands  might  be  sold  without  valu- 
ation, but  no  execution  could  issue  on  the 
Judgment  until  after  the  expiration  of  six 
months  from  its  rendition.  The  sections  of 
the  statute  containing  these  provisions  are 
wholly  repealed  by  the  act  of  1893.  The 
effect  of  this  repeal  is  to  allow  execution 
to  issue  at  once  in  all  cases,  and  the  lands 
levied  on  to  be  sold  without  appraisement, 
and  without  any  restriction  as  to  price,  and 
the  proceeds  of  such  sale  to  be  applied  in 
discharge  of  the  debt  In  tliese  particulars, 
it  will  be  observed  that  important  clogs  In 
the  way  of  a  speedy  collection  of  debts  bave 
been  removed;  leaving  the  case  wholly  differ- 
ent from  that  under  the  laws  of  Illinois  con- 
sidered in  Bronson  v.  Kinzie,  supra,  and  of 
Kansas  in  the  cases  of  Bixby  v.  Bailey  and 
Ogden  V.  Walters,  before  mentioned.  No  right 
of  the  creditor,  as  a  creditor,  is  taken  away, 
IMStponed,  or  delayed,  but  rather,  in  a  very 
great  class  of  cases,  the  collection  of  his 
debt  is  expedited  and  made  easy.  The  only 
cliange  in  the  law  which  it  can  be  said 
affects  the  creditor  injuriously  in  any  man- 
ner is  that  postponing  the  time  when  the 
purchnser  may  take  a  deed,  and  giving  the 
debtor  a  right  to  the  possession  of  the  prop- 
erty in  the  meantime.  This,  however,  falls 
clearly  and  entirely  within  the  principle  con- 
sidered in  the  case  of  Insurance  Co.  v.  Cnsh- 
man,  and  catmot  possibly  affect  the  cred- 
itor, except  by  reducing  the  price  realized 
from  the  property.  The  law  in  its  princi- 
pal features  seems  to  me  eminently  just  and 
commendable.  It  relieves  the  debtor  of  the 
expense  of  an  appraisement;  it  allows  a 
speedy  sale,  yet  reserves  to  the  debtor  the 
right  to  redeem  the  laud  at  any  time  with- 
in one  year.  Judgment  creditors  may  re- 
deem from  the  purchaser  without  the  ex- 
pense of  adv^ising  a  sale  again,  and  a  sub- 
sequent mortgagee  may,  without  suit,  also 
redeem.  Thus  the  various  creditors  of  a  debt- 
or may,  through  the  instrumentality  of  one 
sale,  speedily  made,  obtain,  in  the  order  of 
the  priority  of  their  respective  claims,  the 
full  benefit  of  the  debtor's  lands.    The  only 


questionable  feature  of  the  law,  which  per- 
haps might  be  held  invalid  without  affect- 
ing the  other  provisions,  is  that  giving  to 
the  debtor  the  rents  accruing  between  the 
time  of  sale  and  the  execution  of  a  deed 
thereunder.  Insurance  Co.  v.  Brouse,  83  Ind. 
62.  Where  the  security  is  found  to  be  in- 
adequate, possibly,  this  provision  ought  not 
to  be  upheld  as  to  past  contracts.  Where 
the  security  is  adequate,  I  perceive  no  ob- 
jection to  the  whole  law.  Often  in  a  case 
like  that'  under  consideration,  where  there 
is  a  waiver  of  appraisement  in  the  mort- 
gage, the  delay  in  obtaining  a  deed  nnder 
foreclosure  proceedings  will  not  be  nearly 
so  great  as  might  at  first  appear.  Under 
the  old  law,  six  months  must  elapse  after 
the  rendition  of  a  judgment  before  an  order 
of  sale  can  issue.  Then  the  property  must 
be  advertised  at  least  30  days.  After  the 
sheriff  makes  bis  return,  the  sale  must  be 
confirmed  by  the  court  b^ore  the  deed  can 
issue.  In  most  counties  of  the  state,  it  will 
be  found  that  something  near  a  year  is  re- 
quired to  obtain  a  deed.  This  is  the  length 
of  time  given  by  the  statute  exclusively  to 
the  defendant,  when  in  possession  of  the 
land,  for  redemption,  and  for  six  months 
thereafter  the  right  extends  to  creditors  and 
mortgagees  as  wdl.  But  where  the  lands 
have  been  abandoned,  or  are  not  occupied, 
the  period  of  redemptl'on  for  the  defendant 
Is  six  months  only,  and  for  the  lien  holders 
three  months  thereafter.  So,  in  cases  where 
the  property  is  vacant,  tlie  remedy  is  more 
speedy  and  better  in  all  respects  than  was 
formerly  afforded.  If  the  law  does  not  ap- 
ply to  past  contracts,  then  sales  for  all 
debts  contracted  prior  to  its  passage,  where 
there  is  no  waiver  of  appraisement,  must 
be  made  in  accordance  with  the  old  statute. 
The  property  must  be  appraised,  and  must 
sell  for  not  less  than  two-thirds  the  ap- 
praised value.  Where  appraisement  has  been 
waived,  there  must  be  a  stay  of  six  months 
after  the  rendition  of  judgment  It  seems 
that  a  statute  so  eminently  fair  and  rea- 
sonable in  its  main  features  and  provi- 
sions, and  which  affords,  in  most  instances, 
an  even  better  remedy  for  creditors  than 
was  l>efore  afforded,  ought  to  be  upheld; 
that  the  legislature  lias  not  by  modifying 
the  remedy  materially  impaii-ed  the  obliga- 
tion of  contracts;  and  that  the  law  should 
be  followed  in  all  cases,  whether  the  obliga- 
tion was  created  before  or  after  its  passage. 


(ES  Kan.  451) 
BEVERLY   V.   BAHNITZ. 
(Supreme  Court  of  Kansas,    April  30,  1895.) 
Obligation  of  Costracts— RETKOAcrrvB  Effect 

OF  StaTCTE — MOKTGAGK  BALES. 

1.  The  case  of  Watkins  v.  Glenn  (just  de- 
cided) 40  Pac.  316,  followed. 

2.  Chapter  109,  Seas.  Laws  1893,  relating 
to  the  sale  and  redemption  of  real  estate,  does 
not  apply  to  mortgages  given  prior  to  the  pas- 
sage of  that  act.    Allen,  J.,  dissenting. 

(Syllabus  by  the  Court) 
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Error  from  district  court,  Shawnee  coun- 
ty;  Z.  T.  Hazen,  Judge. 

Action  by  Mattba  Barnltz  against  ,Tobn  L. 
Beverly  to  foreclose  a  mortgajre.  Frorn  an" 
order  and  judgment  directing  the  sherift  to 
execute  a  deed  to  plaintiff,  defendant  brings 
error.    Affirmed. 

B.  A,  McMath,  for  plaintiff  in  error.  Ferry 
&  Doran,  for  defendant  in  error. 

HORTON,  C.  J.  On  November  1,  1885,  one 
George  A.  Klrkland  executed  and  delivered 
to  Martha  Bamitz  his  promissory  note  for 
$1,500,  and,  to  secure  the  payment  of  the 
note,  he  executed  and  delivered,  at  the  same 
time,  his  mortgage  deed  upon  the  following 
descrlbsd  real  estate,  to  wit:  The  N.  E.  % 
of  section  12,  township  10  S.,  of  range  12,  in 
Shawnee  county.  On  the  same  date,  Klrk- 
land executed  and  delivered  to  Martha  Bar- 
nltz ten  Interest  coupon  notes,  for  $60  each, 
payable  at  intervals  of  six  months  from  the 
date  of  their  execution,  which  notes  were  se- 
cured by  the  same  mortgage  as  the  prin- 
cipal note.  All  of  the  coupon  notes  were 
paid  except  the  one  falling  due  Novcml)er  1, 
1880.  The  principal  note  and  the  last-men- 
tioned coupon  note  not  being  paid,  on  Jan- 
uary 21,  1883,  this  action  was  brought  to  re- 
cover upon  the  notes,  and  for  the  foreclosure 
of  the  mortgage.  Previous  to  the  institu- 
tion of  this  act,  the  property  was  conveyed 
to  various  parties,  and  John  Ij.  Beverly  was 
the  owner  of  the  equity  of  redemption  of 
the  property  at  the  time  of  the  commence- 
ment of  this  action.  The  principal  note  sued 
upon  in  this  action  provides  that:  "It  is  ex- 
pressly declared  and  agreed  that  this  note, 
and  the  coupons  hereto  attached,  are  made 
and  executed  under,  and  are  to  be  con- 
strued by,  the  laws  of  the  state  of  Kansas,. 
In  every  particular."  It  was  stipulated  in 
the  mortgage  as  follows;  "But  whether  the 
legal  holder  or  holders  of  this  mortgage 
elect  to  pay  such  taxes,  assessments,  or  in- 
surance premiums  or  not.  It  Is  distinctly 
understood  that  the  legal  holder  or  holders 
hereof  may  Immediately  cause  this  mortgage 
to  be  foreclosed,  and  shall  be  entitled  to  im- 
mediate possession  of  the  premises,  and  the 
rents.  Issues,  and  profits  thereof;  and  the 
said  party  of  the  first  part,  for  said  consid- 
eration, does  hereby  expressly  waive  an 
appraisement  of  said  real  estate."  On  July 
7,  1893,  judgment  was  rendered  in  this  ac- 
tion for  the  sum  of  $2,077.94,  and  for  the 
foreclosure  of  the  mortgage.  Appraisement 
was  waived  In  the  mortgage,  and  the  judg- 
ment provided  for  six  months'  stay.  On  Jan- 
uary 9,  1894,  an  order  of  sale  was  Issued, 
and  on  February  12,  1894,  the  property  was 
sold  to  Martha  Barnltz  for  $2,000,  being  less 
than  the  n^ortgage  debt  or  judgment.  On 
February  16,  1894,  the  order  of  sale  having 
been  duly  returned  by  the  sheriff,  a  motion 
was  filed  for  the  confirmation  of  the  sale; 
and  on  February  26,  1894,  the  sale  was  con- 
firmed by  the  court,  and  the  sheriff  ordered 


to  execute  a  deed  of  the  premises  to  the  pur- 
chaser. At  the  time  of  tiie  hearing  of  the 
motion  for  the  confirmation  of  the  sale, 
John  L.  Beverly  appeared,  and  showed  to 
the  court  that  be  was  the  owner  of  .the  0(i- 
ulty  In  the  premises,  and  In  the  possession 
thereof  by  tenant,  and  asked  the  court  to  or- 
der the  sheriff  to  execute  to  the  purchaser 
a  certificate  under  section  1,  c.  109,  Sc's. 
Laws  1893.  This  reqAest  was  denied.  The 
court  ruled  that  chapter  109  of  the  Laws  of 
1893,  relating  to  the  sale  and  redemption  of 
real  estate,  is  unconstitutional,  so  far  as  it 
is  intended  to  apply  to  mortgages  previously 
executed  and  delivered,  and  that  the  defend- 
ant is  not  entitled  to  any  right  of  redemption 
under  the  statute,  for  the  reason  that  the 
mortgage  foreclosed  in  this  action  was  ex- 
ecuted and  delivered  prior  to  the  enactment 
of  said  law.  From  the  order  and  judgment 
of  the  court  directing  the  sheriff  to  execute 
a  deed  to  the  premises  to  Martha  Bamitz. 
John  L.  Beverly  appeals  to  this  court  The 
only  question  for  the  court  to  determine  is 
whether,  under  the  admitted  facts,  the  court 
below  should  have  ordered  the  sheriff  to  ex- 
ecute to  the  purchaser  of  the  premises  a 
deed  or  a  certificate  of  purchase.  The  judg- 
ment win  be  aflirmed,  under  the  authority  of 
Watkins  v.  Glenn  (just  decided)  40  Pac.  316. 
In  that  case  It  was  ruled  that  "any  subse- 
quent law  of  the  state  which  so  affects  the 
remedy  as  substantially  to  impair  and  les- 
sen the  value  of  the  contract  is  forbidden  by 
article  1,  §  10,  of  the  constitution  of  the  Unit- 
ed States,  which  ordains  that  "no  state 
•  •  •  shall  pass  any  ♦  ♦  •  law  impair- 
ing the  obligation  of  contracts.'  Chapter 
109,  Sess.  Laws  1893,  concerning  the  sale 
and  redemirtlon  of  real  estate,  has  no  retro- 
active operation,  and  therefore  does  not  ap- 
ply to  the  mortgage  contracts  existing  at 
and  before  Its  passage.  If  the  legislature 
intended  the  act  to  apply  to  such  contracts, 
it  violated  article  1,  S  10,  of  the  constitution 
of  the  United  States."    Judgment  affirmed, 

JOHNSTON,  J.,  concurring.    ALLEN,  J.. 
dissenting. 


(66  Kan.  ITS) 

OOFFBYVILLB  MINING  &  GAS  CO.  v. 

CITIZENS'  NATURAL  GAS  & 

MINING  CO.  (two  cases). 

(Supreme  Court  of  Kansas.     April  30,  1895.) 

Petition  for  Isjdnction — Suppioienot  —  RtvAi. 
Gas  Companies— Use  op  Streets. 

1.  The  practice  of  granting  temporary  injunc- 
tions materially  affecting  the  interests  of  the  par- 
ty enjoined,  without  notice,  condemned. 

2.  A  corporation  organized  for  the  purpose  of 
supplying  a  city  witii  natural  gaa,  and  authorized 
by  an  ordinance  passed  by  the  city  council  to  use 
the  streets  and  public  grounds  of  the  city  for  the 
purpose  of  laying  its  mains  and  pipes,  has  no 
standing  in  court  to  test  the  right  or  a  rival  com- 
pany to  use  the  streets  for  a  similar  puri>oBe,  or 
the  validity  of  subsequent  ordinances,  under 
which  the  defendant  claims  the  right  to  use  the 
streets. 
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3.  A  petition  for  an  injunction  which  fails 
to  show  that  the  defendant  threatens  or  intends 
to  injure  the  plaintiff's  proporty,  or  interfere  with 
its  rights,  is  demurrable.  Mere  averments  that 
the  plaintiff  fears  and  l>elieTea  that  an  injury  will 
he  done  are  insufficient. 
(Syllabus  by  the  Court) 

Error  from  district  court,  Montgomery 
county;  J.  D.  McCue,  Judge. 

Petition  by  the  Coffeyville  Mining  &  Gas 
Company  against  the  Citizens'  Natural  Gas 
&  Mining  Company  for  an  injunction  and 
otber  relief.  A  temporary  injunction  was 
dissolved,  and  a  demurrer  to  the  petition  was 
sustained,  and  plaintiff  brings  error.  Af- 
firmed. 

Two  cases  have  been  filed  in  this  court, 
both  growing  out  of  the  same  action  In  the 
district  court  of  Montgomery  county.  The 
first  was  brought  to  review  an  order  dissolv- 
ing a  temporary  Injunction  granted  by  the 
probate  judge  of  that  county.  In  the  otber 
error  is  alleged  m  sustaining  a  demurrer  to 
the  plaintiff's  petition.  The  petition  states, 
in  substance,  that  the  parties  plaintiff  and  de- 
fendant are  corporations;  that  the  plaintiff 
was  granted  a  franchise  by  the  city  of  Coffey- 
viUe  to  use  the  streets  and  public  grounds  of 
the  city  for  the  purpose  of  laying  Its  mains 
and  pipes  to  furnish  and  distribute  natural 
gas  for  heat  and  light  to  consumers  In  Coffey- 
vllle  for  the  term  of  21  years;  that  the  plain- 
tiff bad  expended  a  large  amount  of  money 
in  prospecting  for  and  developing  natural 
gas,  in  erecting  works,  and  providing  means 
for  distributing  and  supplying  it  to  the  peo- 
ple of  the  city.  The  petition  then  alleges 
that  certain  persons  named  were  members  of 
the  city  council  of  Coffeyville,  a  city  of  the 
second  class;  that  the  parties  named  corrupt- 
ly procured  the  passage  of  An  ordinance  by 
said  dty  council  granting  to  the  defendant 
corporation  a  like  franchise  to  that  before 
given  to  the  plaintiff;  and  tliat  "said  defend- 
ant claims  that  they  have  the  exclusive  priv- 
ilege at  this  time  to  use  the  streets,  avenues, 
alleys,  roads,  commons,  and  public  grounds 
of  the  said  city,  for  the  purpose  of  laying  its 
mains  and  furnishing  light  and.  heat  to  the 
said  dty,  and  all  persons,  bodies,  or  corpora- 
tions within  the  same."  The  petition  also 
states  that  an  action  was  brought  by  the  at- 
torney general  to  annul  the  privileges  granted 
the  defendant  as  before  mentioned,  and  that 
tho  defendant,  notwithstanding  such  pro- 
ceedings, will,  unless  restrained,  attempt  to 
ttse  the  streets,  etc.,  of  the  dty,  to  the  exclu- 
sion of  the  plaintiff,  for  carrying  on  Its  busi- 
ness under  said  ordinances,  which  the  plain- 
tiff alleges  are  illegal  and  void.  The  petition 
then  proceeds:  "Plaintiff  further  states  and 
shows  to  this  court  that  it  has  no  adequate 
remedy  at  law  to  prevent  said  defendant,  its 
officers  and  employes,  from  committing  any 
of  tlie  wrongs  herdn  set  forth;  that,  unless 
they  are  restrained  by  order  of  this  court, 
plaintiff  fears  and  believes  that  said  defend- 
ant, its  officers,  agents,  and  employ^,  will 
begin  operations  under  its  said  illegal  fran- 


chise so  procured  as  aforesaid,  and  that  In 
pursuit  of  their  said  employment  in  and 
about  laying  their  mains  and  pipes  through 
the  streets  and  alleys  of  said  city  of  Coffey- 
ville, that  they  will  tear  up  and  destroy  and 
ruin  the  service  and  injure  the  business  of 
said  plaintiff,  and  will  dig  up  and  cross  and 
go  over  the  mains  of  the  plaintiff,  and  that, 
on  account  of  the  injury  of  bis  said  service, 
said  plaintiff  will  be  subject  to  numerous 
suits,  for  failing  to  render  to  its  many  patrons 
the  service  which  it  has  contracted  to  per- 
form; that  the  said  defendants  have  in  divers 
places  where  they  have  crossed  the  mains  of 
this  plaintiff  already  destroyed  and  Injured 
its  pipes  and  mains,  and  thereby  caused 
plaintiff  great  expense  and  loss  of  time  to 
repair  the  same.  Said  plaintiff  fears  that, 
unless  said  defendants  are  restrained  by  an 
order  of  this  court,  will  so  trespass  on  the 
affairs  of  the  business  of  this  plaintiff  that 
its  property  will  become  greatly  damaged 
and  Injured  by  reason  thereof.  Wherefore 
this  plaintiff  prays  judgment  against  the  said 
defendant  that  It  be  restrained  and  tem- 
porarily enjoined  from  operating  and  per- 
forming any  work  or  operating  its  plant.' or 
attempting  to  do  so,  under  its  said  pretended 
franchise,  as  shown  by  Ordinance  283  and 
'Exhibit  C;  that  it  be  restrained  and  en- 
joined from  interfering  with  the  said  plaintiff 
in  the  prosecution  of  its  work  under  and  by 
virtue  of  Its  ordinance;  and  that  said  de- 
fendant be  restrained  and  enjoined  from  lay- 
ing its  pipes  and  mains  over  and  across  the 
mains  and  pipes  of  said  plaintiff;  and  that 
the  said  Ordinance  283  be  adjudged  null  and 
void  so  far  as  It  attempts  to  repeal  the  fran- 
chise granted  to  this  plaintiff,  and  for  such 
other  and  further  relief  as  to  the  court  may 
seem  right  and  proper;  and  further  asks  for 
judgment  for  costs  of  this  suit."  The  dis- 
trict court  dissolved  the  temporary  injunc- 
tion, sustained  a  demurrer  to  the  petition, 
and  dismissed  the  action,  with  costs. 

Gled,  Ware  &  Gled,  for  plaintiff  in  error. 
Joseph  Chandler  and  J.  D.  McOue,  for  de- 
fendant In  error. 

ALLEN,  J.  (after  stating  the  facts).  The 
plaintiff  went  before  the  probate  judge  of 
Montgomery  county,  and,  without  notice,  ob- 
tained a  full  temporary  injunction  against 
the  defendant,  restraining  it  from  the  com- 
mission of  any  of  the  acts  complained  of  in 
the  petition.  A  bond  for  $200  only  was  re- 
quired. This  Injunction,  although  after- 
wards dissolved  by  the  district  judge,  has 
been  kept  in  force  in  the  manner  provided 
by  statute.  It  is  apparent  that  notice  of  the 
application  could  have  been  given,  as  both 
parties  were  located  at  the  same  place.  The 
practice  of  obtaining  temporary  Injunctions 
affecting  materially  the  rights  of  parties  liti- 
gant, without  giving  any  notice  or  any  oppor- 
tunity to  be  heard,  is  most  reprehensible. 
Where  it  Is  necessary  that  a  party  should  be 
restrained  from  an  unlawful  act,  and  there 


Digitized  by 


Google 


828 


PACIFIC  EEPOKTER,  Vol.  40. 


(Kan. 


Is  occasion  for  Immediate  action,  a  temporary 
resti-ainlng  order  should  be  Issued,  to  oper- 
ate only  until  such  time  as  notice  can  be 
given,  and  a  fair  opportunity  afforded  the 
party  complained  of  to  be  heard.  There  Is  no 
safety  In  attempting  to  administer  justice 
when  one  side  alone  can  be  heard.  Parties 
and  tlielr  attorneys  can  never  be  relied  on 
to  present  the  case  fairly  and  tnithfuUy  In 
nil  respects.  It  Is  especially  improper  for 
a  probate  Judge  to  grant  such  orders  with- 
out notice.  Indeed,  we  thlnlt  the  most  a 
probate  Judge  should  ever  do  Is  to  afford 
such  temjwrary  relief  as  the  circumstances 
of  the  case  urgently  demand,  to  continue  on- 
ly until  the  application  can  be  heard  before 
the  Judge  of  the  district  court  in  which  the 
action  is  pending.  We  have  thought  It  neces- 
sary in  this  manner  to  condemn  the  practice 
resorted  to  in  this  case,  for  which,  however, 
counsel  who  now  appear  are  not  responsible, 
as  they  were  not  then  employed  in  the  case. 

The  only  questions  of  law  necessary  to  be 
considered  arise  on  the  demuiTer  to  the>peti- 
tlon.  The  main  scope  and  purpose  of  the 
plaintiff's  action  plainly  is  to  prevent  the 
defendant  from  laying  mains  and  pipes  in 
the  streets  of  the  city  of  Cofteyvllle  for  the 
purpose  of  supplying  natural  gas.  In  other 
words,  it  is  to  maintain  a  monopoly  of  its 
business.  It  seeks  to  test  the  validity  of  two 
city  ordinances  granting  the  defendant  com- 
pany the  use  of  the  streets,  etc.,  and  to  re- 
strain the  defendant  from  using  the  privi- 
lege granted.  For  these  purposes  the  plain- 
tiff clearly  has  no  standing  in  court.  The 
city  authorities  are  charged  with  the  duty  of 
preventing  encroachments  on  the  streets  and 
public  grounds.  The  proper  public  officers 
alone  can  test  the  validity  of  the  ordinances 
under  which  the  defendant  claims.  The  city 
did  not  in  terms  attempt  to  give  the  plain- 
tiff company  a  right  to  the  exclusive  use  of 
the  streets  and  alleys  tor  the  purpose  of  lay- 
ing its  pipes.  If  it  bad  attempted  to  do  so. 
It  could  not,  for  want  of  power.  A  private 
person  or  corporation  will  not  be  recognized 
in  a  court  of  Justice  as  the  guardian  of  pure- 
ly public  Interests,  nor  to  further  its  private 
ends  by  assuming  that  character.  Craft  v. 
Jaclcson  Co.,  5  Kan.  518;  Bobbett  v.  State, 
10  Kan.  9;  State  v.  Commissioners  of  Marion 
Co.,  21  Kan.  419;  Nixon  v.  School  Dist.,  32 
Kan.  510,  4  Pac.  1017;  Commissioners  v. 
Smith,  48  Kan.  331,  29  Pac.  5m.  It  is  ap- 
parent then  that  the  plaintiff  has  no  standing 
In  court  to  litigate  the  principal  questions  it 
seeks  to  present.  It  can  neither  test  the 
validity  of  the  ordinances  under  which  the 
defendants  claim  a  right  to  act,  nor  could  it, 
if  no  ordinances  bad  been  passed,  try  the 
right  of  the  defendant  to  lay  pipes  in  the 
streets  for  the  purpose  of  supplying  natural 
gas. 

It  only  remains  to  be  considered  whether 
there  are  such  averments  in  tlie  petition  as 
show  a  threatened  Interference  with  the  pri- 
vate rights  of  the  plaintiff.     It  Is  alleged  that 


the  defendants  have  In  divers  places,  where 
they  have  crossed  the  mains  of  the  {dafntUf, 
destroyed  and  Injured  its  pipes  and  n.alns; 
but  it  is  not  alleged  that  the  defendants  are 
preparing,  threatening,  or  about  to  do  any 
further  injury  to  the  plaintiff's  property.  The 
rule  is  well  settled  that  on  a  demurrer  the 
averments  of  the  pleading  demurred  to  are  to 
be  strictly  construed  against  the  pleader. 
Nothing  is  to  be  inferred.  Under  our  system 
of  practice,  which  is  so  liberal  in  the  Allow- 
ance of  amendments,  no  harm  can  come  from 
adherence  to  this  rule.  The  only  averments 
in  the  petition  with  reference  to  any  con- 
templated Injury  to  its  rights  are  that  the 
defendant  claims  that  it  has  the  exclusive 
privilege  to  use  the  streets,  etc.,  to  the  exclu- 
sion of  the  plaintiff;  and  that  the  plaintiff 
"fears  and  believes"  that  the  defendant  "will 
tear  up  and  destroy  and  ruin  the  service  and 
injure  the  business  of  said  plaintiff,  and  will 
dig  up  and  cross  and  go  over  the  mains  of  the 
plaintiff";  and  that  "said  plaintiff  wiU  be 
subjected  to  numerous  suits  for  failing  to  ren- 
der to  its  many  patrons  the  service  which  it 
ha«  contracted  to  perform."  Undoubtedly,  the 
plaintiff  may  obtain  an  injunction,  when  nec- 
essary, to  restrain  the  defendant  from  injor- 
ing  its  mains  or  pipes  or  other  properties,  so 
as  to  interfere  with  the  conduct  of  its  busi- 
ness; but,  before  the  defendant  can  be  sub- 
jected to  the  expense  and  vexation  of  a  law- 
suit, it  must  be  shown  that  it  is  threatening  or 
preparing  to  perpetrate  some  wrong.  Injunc- 
tions cannot  be  obtained  on  the  visionary 
basis  of  fears  or  beliefs.  It  is  only  actual  un- 
lawful purposes,  made  evident  by  acts  or 
declarations,  that  furnish  a  valid  foundation 
for  the  interposition  of  the  strong  arm  of  the 
law  by  injunction.  Jones  r.  Railroad  Co.,  30 
Ga.  138;  Portland  v.  Baker,  8  Or.  356;  Hol- 
drcge  V.  G  Wynne,  18  N.  J.  Eq.-  26;  Branch 
Turnpike  Co.  v.  Board  of  Sup'rs,  13  Cal.  190; 
McHenry  v.  Jewett,  90  N.  Y.  58;  High,  InJ. 
§  34.  No  act  or  declaration  of  the  defendant 
Is  shown  indicating  a  purpose  to  Injure  plain- 
aff's  property.  It  is  not  even  contended  in 
argument  that  any  real  injury  to  the  plaintlfTs 
pipes  had  been  done  or  was  threatened.  On 
the  contrary,  affidavits  contained  in  the  case 
made  (which,  howe-ser,  are,  of  course,  not 
to  be  considered  on  this  demurrer  as  affecting 
our  decision)  show  that  the  defendant  has  not 
Injured  the  plaintiff's  pipes  or  mains  at  all. 
We  mention  this  only  because  it  seems  evident 
that  the  main  and  really  the  only  substantial 
purpose  of  the  plaintiff  In  this  case  is  to  pre- 
vent the  defendant  from  competing  with  it  in 
supplying  gas  to  the  people  of  Coffey  ville,  and 
that  no  wrong  will  be  done  by  a  strict  con- 
struction of  the  language  employed  In  the 
petition.  As  to  the  allegation  of 'a  claim  of 
exclusive  right,  courts  do  not  Interfere  by 
Injunction  to  restrain  unfounded  claims.  Con- 
samers'  Oas  Co.  of  Kansas  City  v.  Kansas 
City  Gaslight  St  Coke  Co.,  100  Mo.  601,  13 
S.  W.  874. 
It  is  said  In  the  petition  that  the  d^  conn- 
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cU,  by  the  ordinances  under  which  the  defend- 
ant daiins,  attempted  to  repeal  Ordinance  No. 
241,gi°aDtInK  the  plaintiff  its  privileges.  Ccples 
of  the  ordinances  are  attached  to  the  petition. 
We  fail  to  find  any  language  in  either  ordi- 
nance indicating  an;  purpose  of  the  city  conn- 
cU  to  repeal  Ordinance  No.  241.  In  Ordinance 
283,  section  7  reads:  "All  ordinances  or  parts 
of  ordinances  in  conflict  with  this  are  hereby 
repealed."  As  Ordinances  Noa.  275  and  283 
both  relate  to  the  piivUeges  granted  the  de- 
fendant company,  we  thinlt  it  evident  tliat  the 
council  had  reference  only  to  Ordinance  No. 
275  in  the  section  quoted.  The  rights  of  the 
plalntitr  under  Ordinance  No.  241  were  not 
taken  away  by  the  subsequent  ordinance,  but 
«  concurrent  right  to  the  use  of  the  streets, 
etc,  was  thereby  given  to  the  defendant. 

The  ruling  of  the  district  court  in  dissolving 
the  temporary  Injunction  and  sustaining  the 
demurrer  was  right,  and  the  judgment  la  af- 
firmed.   All  the  Justices  concurring. 


(S  Kan.  18S) 

McCLUN  T.  GLASaOW,  Judge. 

(Supreme  Court  of  Kansas.     April  30,  1895.) 

Mandamus— Approval  of  Appeal  Boxd. 

1.  A  writ  of  mandamns  will  not  issue  to  com- 
pfl  a  probate  judge  to  fix  the  amount  of  or  ap- 
prove an  appeal  bond  for  an  appeal  from  an  order 
removing  the  gnardian  of  an  insane  person,  where 
DO  notice  of  appeal  is  given,  nor  afSaavit  required 
by  tbe  statute  is  filed. 

2.  Whether  an  appeal  lies  from  such  an  order 
in  any  case  ii  not  decided. 

(Syllabus  by  the  Court) 

Error  from  district  court.  Republic  county; 
F.  W.  Sturges,  Judge. 

Petition  by  L.  J.  McCiun,  guardian, 
against  J.  T.  Glasgow,  Judge,  for  mandamus. 
A  motion  to  quash  the  alternative  writ  was 
sustained,  and  the  petitioner  bring  error. 
Affirmed. 

Clark  A.  Smi**!  and  Noble  &  Hogin,  for 
plaintier  in  error.  W.  T.  Dillon  and  D.  M. 
Thorp,  for  defendant  In  error. 

ALLEN,  J.  An  alternative,  writ  of  man- 
damus was  allowed  by  the  district  Judge  of 
Republic  county,  commanding  the  defend- 
ant, as  probate  Judge,  to  allow  tbe  plaintiff's 
appeal  from  an  order  of  the  prolate  court 
of  Republic  county  discharging  said  plain- 
tiff from  her  trust  as  guardian  of  the  per- 
son and  estate  of  Isaac  McClnn,  Insane,  or 
to  show  cause  by  a  time  named  in  the  writ. 
The  defendant  moved  to  quash  the  writ,  be- 
cause tbe  facts  stated  in  the  writ  are  in- 
sufflcient  to  warrant  the  relief  prayed  for, 
and  on  other  grounds.  This  motion  was 
sustained  by  the  court  The  plaintiff  al- 
leges error  in  sustaining  the  motion. 

Tlie  writ  is  fatally  defective,  in  that  It 
fails  to  state,  either  that  notice  of  appeal 
was  given  or  that  the  applicant  filed  the 
affidavit  required  by  statute.  Both  these  re- 
qnlrements  are  Jurisdictional,  and  no  appeal 


could  be  taken  without  them.  It  is  unneces- 
sary for  us  to  decide  whether  the  view  en- 
tertained by  the  district  court  that  no  ap- 
peal can  I>e  taken  in  any  case  from  an  order 
discharging  tbe  gnardian  of  an  Insane  per- 
son is  sound  or  not  Tbe  act  concerning 
lunatics  and  habitual  drunkards  makes  no 
provision  for  an  appeal.  Provision  is  made 
for  appeals  In  tbe  act  concerning  gniardians 
and  wards  and  the  act  concerning  execu- 
tors and  administrators.  Section  188  of  the 
last-named  act  which  prescrit)es  the  cases 
In  which  appeals  may  be  taken,  concludes  as 
follows:  "And  in  all  other  cases  where  there 
shall  be  a  final  decision  of  any  matter  aris- 
ing under  the  Jurisdiction  of  the  probate 
court,  except  in  cases  of  habeas  corpus  and 
Injunction."  Gen.  St  1868,  p.  469.  Appeals 
authorized  by  the  act  concerning  guardians 
and  wards  are  to  be  taken  In  the  manner 
provided  in  the  act  respecting  executors  and 
administrators.  It  Is  averred  in  the  writ 
that  the  probate  Jndge  refused  either  to  fix 
the  amount  of  the  appeal  bond,  or  to  ap- 
prove the  bond  which  the  plaintiff  tendered, 
and  refused  to  allow  the  appeal.  Nothing 
whatever  is  averred  with  reference  to  a 
notice  of  appeal  or  an  affidavit  As  the  no- 
tice and  affidavit  were  essential  prerequisites 
to  the  granting  of  an  appeal,  the  plaintiff 
had  no  standing  In  this  action  until  the  no- 
tice was  given  and  the  affidavit  filed.  The 
prolmte  court  was  wholly  powerless  to  grant 
an  appeal  without  them.  Spangler  v.  Rob- 
inson, 20  Kan.  6S2.  As  It  is  not  claimed  in 
this  case  that  an  affidavit  was,  in  fact,  filed, 
and  as  the  time  for  taking  the  appeal  has 
long  since  passed,  the  order  of  the  probate 
court  removing  the  plaintiff  as  guardian  is 
final,  and  no  appeal  can  now  be  taken.  The 
Judgment  in  the  district  court  quashing  the 
writ  is  affirmed.   All  the  Justices  concurring. 


(W  Cal.  187) 
SINNOTT  V.  COLOMBET,  City  Treasurer. 
(No.  15,721.) 
(Supreme  Court  of  California.    April  29,  1895.) 

FOWEBS    OP    CiTT  —  ESTABLIsnstENT  or  KlHDEK- 

OARTKV  Schools — Teaibkus'  CEUTiri- 

CATE8— PaYMKNT    OP   SALARIES. 

.  1.  Under  Pol.  Code,  g  1576,  as  amended  by 
St.  1893,  p.  245,  making  a  city  a  school  district 
which  shall  be  governed  by  the  dty  board  of  edu- 
cation, or  under  a  city  charter  giving  the  city 
board  of  education  control  over  public  schools  in 
the  city,  and  power  "to  determine  tlie  course  of 
stndjr  and  mode  of  instruction  to  be  pursued  in 
the  city  schools."  in  connection  wi'h  Pol.  Code,  §{ 
1CC5.  1666,  as  amended  by  St.  1803,  |j.  254,  malv- 
ing  instruction  compulsory  in  certam  branches 
"in  the  several  grades  In  which  eacli  may  be  re- 
quired," and  providing  that  other  studies  tlian 
those  specified  la  the  above  section  may  be  au- 
thorizoa  by  the  city  board  of  education,  and  sec- 
tion 1017.  subd.  9.  and  section  1662,  as  amended 
by  St.  1893,  pp.  249,  253,  allowing  the  admission 
of  children  to  kindergarten  classes  in  cities  which 
have  made  the  kindergarten  a  part  of  the  public 
primary  schools,  the  board  of  education  of  a  cl^ 
may  adopt  the  kindergarten  as  a  special  branch  of 
the  primary  school  system. 

2.  A  certificate  entitling  one  to  teach  "any 
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kindergarten  class  of  the  public  schools,"  issued 
by  a  county  board  of  education  under  Pol.  Code, 
f  1771,  allowing  a  county  board  of  education  to 
grant  certificates  entitling  the  holders  to  teach 
such  special  branches  as  may  be  required  by  city 
boards  of  education,  qualifies  the  holder  to  teach 
kindergarten  classes  in  a  city  of  the  county  which 
has  adopted  the  kindergarten  as  a  special  branch 
of  its  pnmary  school  system. 

3.  The  salary  of  a  teacher  of  kindergarten 
dasses  is  payable  out  of  a  fund  raised  for  the  sup- 
port of  pnmary  schools,  although  the  tax  to  raise 
the  fund  was  levied  hofore  the  kindergarten  sys- 
tem was  adopted  by  the  city. 

4.  Pol.  Code,  §  1771,  authorizing  the  county 
board  of  education  to  grant  certificates  entitling 
the  holder  to  teach  such  special  branches  as  may 
be  required  by  city  boards  of  e<lucation,  is  not  iu 
conflict  with  Const,  art.  9,  §  6,  providing  that  the 
public-school  system  shall  include  primary  and 
grammar  schools,  and  such  other  schools  as  may 
be  established  by  the  legislature  or  by  municipal 
or  district  authority,  and  giving  the  county  super- 
intendents control  of  the  examination  of  teachers 
and  the  granting  of  teachers'  certificates. 

OommlBsloners'  decision.  Dnpartment  1. 
Appeal  from  superior  court,  Santa  Clara 
county;   W.  G.  Lorlgan,  Judge. 

Action  of  mandamus  by  Kathryn  Slnnott 
against  J.  F.  Colombet.  treasurer  of  the  city 
of  San  Jos6,  to  compel  defendant  to  pay 
plaintiff  money  due  on  a  warrant  for  services 
rendered  by  her  as  teacher.  From  a  judg- 
ment awarding  a  peremptory  writ,  defendant 
appeals.    Affirmed. 

Morehouse,  Tuttle  &  Richards,  for  appel- 
lant. Wilcox  &  Patton  and  H.  A.  Mason, 
for  respondent. 

BRITT,  C.  Appeal  by  defendant  from  a 
Judgment  awarding  a  peremptory  writ  of 
mandate  requiring  him,  as  treasurer  of  the 
city  of  San  Jose,  to  pay  a  warrant  drawn  on 
him  by  the  board  of  education  of  tbe  school 
district  constituted  by,  and  in  turn  compris- 
ing, said  city.  In  faror  of  plaintlfTfor  services 
rendered  by  her  as  teacher  in  a  certain  kin- 
dergarten school  of  the  district.  From  the 
agreed  statement  of  facts  on  which  tbe  case 
was  submitted  in  the  court  below,  the  follow- 
ing matters,  among  others,  appear:  Said 
board  of  education  Is  chosen  under  the  pro- 
visions of  tbe  charter  of  the  city  of  San  Jos6 
(St.  1873-74,  p.  395),  as  required  by  section 
1C16  of  the  Political  Code.  The  power  to  em- 
ploy teachers  in  the  district  is  vested  in  such 
board  exclusively.  Since  November  25,  1803, 
plaintiff  has  been  the  holder  of  a  special 
certificate  issued  to  her  by  the  county  board 
of  education  of  Santa  Clara  county,  by  the 
terms  of  which  plaintiff  is  "entitled  to  tcacb 
any  kindergarten  class  of  tbe  public  schools" 
in  said  county.  She  has  no  other  teacher's 
certificate.  On  December  8.  1883,  said  city 
board  of  education  adopted  the  following  or- 
der: "Resolved,  that  the  kindergarten  sys- 
tem be,  and  tbe  same  is  hereby,  adopted  as  a 
opeclal  study  to  be  taught  in  tbe  public 
schools  of  the  school  district  of  the  city  of 
San  J086,  in  the  county  of  Santa  Clara,  and 
that  classes  be  organized  wherein  such  spe- 
cial study  shall  be  solely  taught.  Be  It  fur- 
ther resolved,  that  no  teacher  be  employed  to 


teach  such  classes,  and  to  teach  such  special 
study,  unless  such  teacher  shall  be  provided 
with  a  special  certificate,  Issued  by  the  prop- 
er authority,  authorizing  the  holder  thereof 
to  teach  the  kindergarten  system  as  a  special 
study  In  the  public  schools  of  said  school 
district,  and  to  teach  kindergarten  classes  In 
said  schools;  and  that  no  other  certificate  be 
required."  Thereuimn  said  city  board  of  edu- 
cation caused  kindergarten  classes  to  be  or- 
ganized wherein  such  special  study  is  solely 
taught  in  separate  school  buildings  devoted  to 
that  purpose.  About  December  11, 1893,  plain- 
tiff was  employed  by  said  city  board  as  teach- 
er in  one  of  the  kindergarten  schools  so  es- 
tablished, for  a  term  commencing  on  that 
date,  and  to  end  June  30, 1894,  and  performed 
the  duties  pertaining  to  such  employment 
from  the  commencement  thereof  to  January 
5,  1884,  and  earned  during  that  time,  at  tbe 
agreed  rate  of  comi)ensation,  tbe  sum  of 
$67.50.  For  this  sum  said  board  drew  Its 
warrant  in  plaintiff's  favor  on  defendant,  as 
treasurer  of  the  city,  against  tbe  fund  In  his 
hands  known  as  the  "Grammar  and  Primary 
School  Fund,"  which  warrant,  upon  presenta- 
tion, be  refused  to  pay;  hence  this  proceed- 
ing. Said  fund  consists  of  all  moneys  levied 
and  collected  by  the  city  of  San  Jos^  for 
school  purposes  within  Its  limits  other  than 
for  the  maintenance  of  high  schools.  De- 
fendant, as  treasurer,  holds  money  belong- 
ing to  such  fund,  several  thousands  of  dollars 
in  amount,  which  was  collected  by  tbe  mu- 
nicipal authorities  as  a  tax  upon  the  property 
within  the  city  for  the  purposes  of  said  fund. 
At  the  time  of  the  levy  of  such  tax  those  au- 
thorities (the  common  coimcll,  we  assume) 
"failed,  refused,  and  neglected  to  levy  any 
separate  tax  for  kindergarten  schools,  as 
such,  in  the  city."  Appellant  maintains,  as 
we  understand  his  argument,  that  the  board 
of  education  had  no  power  to  adopt  the  reso- 
lution of  December  8,  1893;  that.  If  It  had 
such  power,  still  tbe  kindergarten  classes 
form  no  part  of  the  grammar  and  primary 
school  system  of  the  district,  and  hence 
moneys  raised  for  the  support  of  the  gram- 
mar and  primary  schools  cannot  be  used  to 
pay  for  instruction  of  the  kindergarten  class- 
es; and,  if  It  be  held  that  the  kindergarten 
is  part  of  the  primary  schools,  yet  the  Judg- 
ment is  wrong,  because  plaintiff  had  no  cer- 
tificate authorizing  her  to  teach  in  those 
schools. 

The.  case  does  not  disclose  the  character  of 
instruction  had  In  view  by  the  terms  of  the 
resolution,  further  than  the  same  may  be  In- 
ferred from  the  word  "kindergarten";  but 
we  think  we  may  take  Judicial  cognizance 
of  its  significance,  as  the  supreme  court  of 
Colorado  has  apparently  done.  In  re  Kin- 
dergarten Schools,  18  Colo.  234,  32  Pac.  422. 
Thus  informed,  we  find  that  the  term  "kin- 
dergarten" (meaning  literally  "a  garden  of 
children")  was  devised  by  Friedrich  W.  A. 
Froebel,  German  philosopher  and  educator, 
to  apply  to  a  system  which  he  elaborated  for 
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the  Instruction  of  children  of  very  tender 
years.  •  "Children's  garden"  ought  to  be  taken 
In  its  allegorical  sense.  The  child  is  a  plant, 
the  school  Is  a  garden,  and  Froebel  calls 
teachers  "gardeners  of  children."  C!ompayr6, 
History  of  Pedagogy,  J  537,  Payne's  transla- 
tion. "He  saw  that  the  child's  inborn  desire 
for  activity  manifests  itself  in  play,  and  that 
children  love  to  play  together.  His  system, 
therefore,  guides  this  inclination  into  organ- 
ized movement,  and  invests  the  games  (un- 
known to  the  child)  with  an  ethical  and  edu- 
cational value,  teaching,  besides  physical  ex- 
ercises, the  habits  of  discipline,  self-control, 
barmonlouB  action  and  purpose,  together 
with  some  definite  lesson  of  fact"  Sennen- 
schein's  Cyclopaedia  of  Education,  p.  169. 
The  law  governing  the  board  warranted  its 
action  in  adc^tlng  such  a  system  into  the 
methods  of  the  schools  under  its  supervision, 
whether  we  look  to  the  same  as  written  in 
the  city  charter  or  in  the  Political  Code,  and 
it  need  not  be  determined  which  controls,  if 
cither  Is  exclusive  of  the  other,  as  seems  to  be 
held  by  the  appellant.  The  city  forms  a 
school  district  governed  by  the  city  board  of 
education.  Pol.  Code,  §  1576,  amended  St 
1893,  p.  245.  It  is  declared  by  the  charter 
that  the  tward  of  education  shall  have  power 
"to  make,  establish,  and  enforce  all  neces- 
sary and  proper  rules  and  regulations,  not 
contrary  to  law,  for  the  government  and 
management  of  the  public  schools  within  the 
said  city,  and  for  carrying  Into  effect  laws 
relating  to  education,  •  •  •  and  to  de- 
termine the  course  of  study  and  mode  of  in- 
struction to  be  pursued  in  said  schools."  St 
1873-74,  p.  415.  By  section  1665  of  the  Po- 
litical Code,  amended  in  1803,  instruction  in 
•■crtaln  branches  of  study  is  made  compul- 
sory "in  the  several  grades  in  which  each 
may  be  required";  and  section  1666,  also 
then  amended,  reads:  "Other  studies  may  be 
authorized  by  the  board  of  education  of  any 
county,  city,  or  city  and  county;  but  no  such 
studies  shall  be  pursued  to  the  neglect  or  ex- 
clusion of  the  studies  in  the  preceding  section 
specified."  St  1893,  p.  254.  SecU<m  1617, 
subd.  9,  and  section  1662  (amende(]l  in  1893), 
of  the  same  Code,  are  controlling  in  the  cit7 
of  San  Joa6  as  elsewhere.  They  provide  for 
the  admission  of  children  to  kindergarten 
classes  "in  cities  and  towns  in  which  the  kin- 
dergarten has  been  adopted,  or  may  here- 
after be  adopted,  as  part  of  the  public  pri- 
mary schools"  (St  1893,  pp.  249,  253,  254); 
thus  recognizing  that  the  proper  governing 
body  may  adopt  the  kindergarten  as  an  In- 
tegral part  of  the  primary  schools. 

Since  the  "klndergaiten  system"  has  for 
Its  object  the  purposes  above  briefly  indi- 
cated, and  as  those  purposes  seem  appropri- 
ate for  pursuit  in  the  primary  schools,  and 
as  the  law  evidaitly  contemplates  that  such 
system,  when  adopted,  shall  be  regarded  "as 
part  of  the  public  primary  schools,"  we  con- 
sider tliat  the  kindergarten  classes  mentioned 
in  the  resolution  of  Ibe  board  of  education 


became,  when  organized,  classes  In  the  pri- 
mary schools  of  the  district.  The  mere  fact 
that  such  classes  were  Instructed  in  separate 
buildings,  and  that  the  special  study  men- 
tioned in  the  resolution  was  "solely  taught" 
In  those  classes,  does  not  render  such  course 
obnoxious  to  the  restrictive  clause  of  section 
1666,  Pol.  Code,  as  supposed  by  counsel  for 
appellant  It  may  well  be  tliat  the  branches, 
some  or  all  of  them,  specified  In  the  preced- 
ing section  1665,  are  not,  and  should  not  be, 
required  in  the  grade  to  which  the  kinder- 
garten classes  properly  bdong,  and,  if  so, 
are  not  compulsory  under  that  section;  be- 
sides, non  constat  but  that  the  children  in 
the  kindergarten  who  have  sufficient  capacity 
may  receive  in  other  classes  and  other  build- 
ings instruction  In  such  of  the  studies  named 
in  section  1665  as  their  minds  are  prepared 
to  comprehend. 

But  it  does  not  follow,  because  the  pro- 
vision made  by  the  board  for  the  kinder- 
garten system  Incorporates  such  system  Into 
the  primary  schools  of  the  district  that 
therefore,  the  plaintiff  must  have  a  certificate 
authorizing  her  to  teach  the  whole  primary 
school  course  before'she  could  be  eligible  to 
employment  as  a  teacher  In  the  kindergarten. 
Under  section  1771,  Pol.  Code,  the  county 
board  of  education  has  authority  to  grant 
certificates,  valid  for  six  years,  which  entitle 
the  holder  to  teach  such  special  branches  as 
may  be  required  by  city  boards  of  education. 
In  this  Instance  the  plaintiff  held  a  certifi- 
cate entitling  her  to  teactt  kindergarten  class- 
es, and  the  city  board  has  required  instruc- 
tion appropriate  to  such  classes  as  a  "special 
branch."  We  see  no  conflict  between  the  por- 
tion of  said  section  1771  referred  to  and 
sections  6  aad  7  i  of  article  9  of  the  constitu- 
tion of  the  state.  The  certificate  of  fitness  to 
teach  any  kindergarten  class  in  the  case  be- 
fore us  Is  a  certificate  of  fitness  to  teach  a 
special  branch  of  study  In  the  primary 
schools;  she  was  employed  to  teach  that 
branch,  and  none  other,  and  could  not  have 
been  lawfully  required  to  give  instruction  in 
any  other;  and  no  provision  of  law  is 
brought  to  our  attention  which  requires  the 
plaintiff  to  hold  a  certificate  of  qualification 
to  teach  any  subject  which  she  was  not 
legally  bound  to  teach  if  pupils  should  offer 
themselves  for  instruction  therein.  The  fund 
in  the  hands  of  appellant  and  against  which 
the  warrant  in  plaintiff's  favor  was  drawn, 
is  subject  to  the  disposition  of  the  board  of 
education  for  the  payment  of  the  proper  ex- 
penses,  including  teachers'  salaries,  of  the 

1  Const,  art.  9,  S  6,  provides  that  the  public- 
school  system  shall  include  primary  and  Kram- 
mar  schools,  and  such  other  schools  as  may  be 
established  by  the  legislature,  or  by  municipal 
or  district  authority,  and  restricts  the  use  of  the 
state  school  fund  to  the  support  of  primary  aad 
grammar  schools;  and  section  7  gives  the  coun- 
ty superintendent  and  county  boards  of  educa- 
tion control  of  the  examination  of  teachers,  and 
the  granting  of  teachers'  certificates,  within 
their  respective  jurisdictions. 
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grammar  and  primary  schools  of  the  city; 
and  since  as  we  hold  the  kindergarten  is,  in 
virtue  of  the  order  of  the  I>oard,  incorporated 
as  a  substantive  part  of  the  primary  schools, 
the  fund  was  lawfully  drawn  upon  to  pay 
the  compensation  due  the  plaintiff  for  teach- 
ing the  kindergarten  classes  (see  sections  Cl- 
G4  of  the  city  charter;  St.  1873-74,  p.  417), 
and  it  is  Immaterial  that  the  kindergarten 
classes  or  system  bad  no  existence  in  those 
schools  at  the  time  the  tax  to  raise  the  fund 
in  question  was  levied.  The  judgment  should 
be  afBrmed. 

We  ctmcur:   HAYNES.  C;  BELCHER,  C. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion  the  judgment  is  a£Srm- 
od 


(6  Cal.  Unrep.  27) 

HAINES  T.  STILWEIiL.    (No.  15,828.) 

(Supreme  Court  of  California.    April  30,  1895.) 

Modification  or  Contract  —  Fikdinos — Appbal 
— Objections  Waited — Intersst. 

1.  After  defendant  had  agreed  to  repay  to 
plaintiff  all  money?  received  under  a  contract  in 
consideration  eJf  its  annulment,  a  proposition  by 
him  to  pay  a  certain  amount  was  accepted  by  the 
latter,  if  he  would  agree  in  writing  to  do  so,  and 
defendant  promised  to  send  the  agreement,  but 
never  did  so.  Bdd,  that  the  new  agreement  was 
never  perfected  so  as  to  change  the  defendant's 
lijibility  under  the"  agreement  for  the  rescission 
of  the  contract. 

2.  Where  counts  for  money  loaned,  money 
had  and  received,  and  on  a  special  contract,  which 
is  esijecially  set  out,  are  joined,  and  the  complaint 
shows  that  they  are  all  on  the  same  cause  of  ac- 
tion, the  failure  to  find  the  issues  under  the  first 
and  second  counts  is  not  reversible  error,  the  is- 
sues under  the  third  count  being  found,  as  the 
latter  include  the  former. 

3.  The  fact  that  defendant's  promise,  in  the 
action  on  a  contract,  is  alleged  in  the  complaint, 
merely  by  way  of  recital,  is  not  ground  for  re- 
versing a  judgment  for  plaintiff,  where  the  com- 
plaint is  attacked  for  the  first  time  on  appeal, 
and  where  defendant  specially  denied  the  prom- 
ise. 

4.  Defendant,  after  having  agreed,  in  consid- 
eration of  the  rescission  of  a  contract,  to  repay 
plaintiff  all  moneys  received  thereunder,-  refused 
to  do  so.  ■  Beld,  that  he  was  liable  for  interest  on 
the  money  received  from  the  date  of  the  later 
agreement 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  city  and  county 
of  San  Francisco;   Charles  W.  Slack,  .Tudge. 

Action  by  Byron  W.  Haines  against  Henry 
C.  Stilwell.  There  was  a  judgment  for  plain- 
tiff, and  defendant  appeals.     Affirmed. 

Plerson  &  Mitchell,  for  appellant  J.  W. 
Dorsey  and  Haven  &  Haven,  for  respondent 

HAYNES,  O.  This  action  was  brought  by 
Haines  to  recover  from  Stilwell  $6,293.65, 
with  interest.  The  cause  of  action  was  single, 
but  was  stated  In  different  forms  in  the  com- 
plaint: First,  for  money  loaned;  second,  for 
money  bad  and  received;  and  the  third  count 
Bet  out  a  contract  in  writing  made  March  30, 
1801,  whereby  defendant  agreed  to  sell  and 


plaintiff  agreed  to  buy  one-half  of  the  capital 
stock  of  the  Stoney  Creek  Improvement  Com- 
pany, a  corporation,  defendant  then  being  the 
owner  of  all  the  stock  of  said  corporation. 
Certain  payments  were  made  thereon  by  plain- 
tiff, the  particulars  of  which  need  not  be  stat- 
ed in  this  connection.  The  stock  was  not  to 
be  delivered  until  fully  paid  for,  and  none  of 
it  was  delivered.  On  or  about  August  12, 
1891,  the  parties  thereto,  under  date  of  April 
15,  1S91,  indorsed  upon  said  contract  the  fol- 
lowing: "We  do  hereby  mutually  agree  that 
this  contract  is  and  shall  be  null  and  void,"— 
and  signed  their  names  thereto;  and  it  was 
alleged  that  defendant  promised  and  agreed 
to  repay  to  the  plaintiff  all  moneys  he  had 
I>aid  or  advanced  under  said  contract  The 
issues  raised  by  defendant's  answer  were  tried 
by  the  court  without  a  Juiy,  and  findings  and 
Judgment  were  for  the  plaintiff  for  $4,793.65, 
with  Interest  thereon  from  August  12,  ISOl. 
Defendant's  motion  for  a  new  trial  was  de- 
nied, and  this  appeal  is  from  the  judgment 
and  the  order  denying  a  new  trial.  Appellant 
specifies  findings  1,  3,  5,  6,  and  8  as  not  jos- 
tifled  by  the  evidence. 

1.  The  court  found  that  plaintiff  paid  under 
the  contract  $4,793.65,  and  appellant  contends 
that  the  evidence  is  insufficient  to  sustain  a 
finding  for  more  than  $2,789.15.  A  careful 
examination  of  the  evidence  reveals  no  ground 
upon  which  this  finding  should  be  disturbed. 
The  principal  point  of  difficulty  in  the  mind  of 
appellant  seems  to  be  based  upon  the  "Nager 
Mill"  sale,  as  to  which  the  plaintiff  claimed 
that  defendant  guarantied  he  would  sell  it 
for  a  specified  sum,  which  was  larger  than  de- 
fendant received  for  it.  But  the  court  clearly 
found  a^lnst  plaintiff's  contention  that  de- 
fendant guarantied  to  sell  the  mill  for  $8,000, 
and  must  have  foimd  that  defendant  sold  it 
for  $6,500,— $2,200  in  cash  and  $4,300  in  notes, 
—and  credited  plaintiff  and  charged  defendant 
said  cash  as  received  under  said  contract  (the 
notes  having  been  delivered  to  plaintiff),  and 
this  is  in  exact  accord  with  defendant's  tes- 
timony as  to  that  transaction. 

2.  The  third  finding  is  to  the  effect  that  at 
the  time  of  the  rescission  of  the  contract  the 
defendant  promised  and  agreed  to  repay  to 
the  plaintiff  all  the  moneys  he  had  advanced 
or  paid  to  the  defendant  under  the  contract 
There  was  direct  testimony  given  by  the  plain- 
tiff sufficient  to  sustain  this  finding,  and,  while 
there  was  a  confilct  of  evidence,  such  confiict 
principally  related  to  how  and  when  and  to 
what  extent  the  plaintiff  should  be  reimbursed. 
There  seems  to  have  been  a  proposition  made 
by  defendant,  after  the  cancellation  of  the 
contract,  to  pay  plaintiff  $3,000  when  the  prop- 
erty should  be  sold,  and  that  plaintiff  was 
willing  to  accept  such  proposition  provided  the 
defendant  would  agree  in  writing  to  do  so; 
that  defendant  said  he  would  send  such  agree- 
ment to  the  plaintiff,  1>ut  never  did  it;  and 
defendant  contends  that,  as  the  plaintiff  did 
not  allege  such  agreement  or  promise  in  his 
complaint,  he  cannot  recover  upon  it  In  thi« 
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action.    Bnt  the  plalntitf's  recoTery  Is  not 

based  upon  such  promise,  but  upon  tbe  orig- 
inal promise  made  at  the  time  the  contract 
was  rescinded.  Of  course  It  was  In  the  power 
of  the  parties  to  change  the  agreement,  but 
such  new  agreement  was  never  perfected,  the 
-condition  imposed  by  the  plalntUf  not  having 
been  complied  with. 

3.  The  fifth  finding  negatives  the  claim  of 
the  defendant  that  plaintiff  agreed  that  be 
should  retain  to  bis  own  use  the  moneys  plain-- 
tiff  bad  paid  to  blm,  and  the  sixth  is  to  the 
effect  that  plaintiff  at  no  time  waived  his 
right  to  dalm  a  repayment  from  the  defend- 
snL  The  first  and  third  findings  above  no- 
ticed being  sustained  by  sufficient  evidence,  it 
follows  that  the  fifth  and  sixth  must  be  also 
flostained. 

4.  The  Mghtb  finding  Is  that  the  plaintiff 
never  received  any  benefit  from  defendant  un- 
der the  original  contract.  As  to  this,  appellant 
says  the  plaintiff  received  a  benefit.  In  that 
he  was  admitted  into  the  ownership  of  a  half 
Interest  In  said  corporation,  and  received  there- 
with all  its  benefits  and  emoluments.  I  think 
the  court  did  not  understand  the  word  "bene- 
fits" to  mean  tbe  barren  honor  of  being  a 
stockholder  In  a  corporation  burdened  with 
debts  and  mortgages,  and  the  evidence  shows 
that  plaintiff  received  -no  Income,  profits,  or 
other  tangible  benefit. 

6.  Appellant  further  specifies  that  the  issues 
under  the  first  and  second  counts  were  not 
found  upon  by  tbe  court.  These  counts  were 
upon  tbe  same  cause  of  action  as  the  third, 
and  it  so  appeared  upon  tbe  face  of  the  com- 
plaint As  they  rested  upon  the  same  facts, 
the  facts  found  include  them.  Were  it  oth- 
erwise, it  would  not  avail  the  appellant,  as 
his  answers  to  those  counts  consisted  only  of 
conclusions  of  law,  and  therefore  admitted 
the  facts  alleged  in  them. 

6.  Appellant  further  contends  that  tbe  third 
count  of  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  His 
point  is  that  the  promise  and  agreement  to 
repay  tbe  money  he  had  received  from  tbe 
plaintiff  Is  not  alleged  except  by  way  of  re- 
cital, as  a  consideration  merely  for  the  can- 
-cellation.  The  count  mentioned  is  clearly  open 
to  criticism;  but  no  demurrer  was  interposed 
upon  the  groond  tliat  tbe  allegations  were  un- 
certain, and  the  case  was  tried  as  though  tbe 
facts  were  properly  alleged,  and  without  any 
objection  to  evidence  given  under  tbe  imper- 
fect averment.  That  It  Is  too  late  to  raise 
tbe  question  In  tbe  appellate  court,  under  such 
circumstances,  see  Horton  v.  Dominguez,  68 
Cal.  642,  10  Pac.  186;  Kirsch  v.  Klrsch,  83 
CaL  633,  23  Pac  1083;  Ortega  v.  Cordero,  88 
Cal.  221,  26  Pac.  80.  Not  only  so,  but  defend- 
ant in  bis  answer  expressly  denied  "that  be 
agreed  to  restore  or  repay  to  tbe  plaintiff  all 
or  any  of  the  moneys  theretofore  paid  by  the 
plaintiff  to  defendant  under  the  terms  of  said 
contract."  If  the  defendant  had  not  under- 
stood tbe  complaint  to  allege  that  be  bad  so 
agreed,  tbe  denial  would  not  have  been  made. 


and  the  denial,  therefore,  admits  the  exist- 
ence of  tbe  allegation,  and  aids  or  cures  its 
defects. 

7.  It  is  further  contended  that  the  findings 
do  not  support  the  judgment.  The  only  point 
made  is  that  tbe  court  found  that  the  plaintiff 
bad  paid  tmder  said  contract  $4,793.65,  while 
tbe  judgment  is  for  $5,657.63,  tbe  difference 
between  these  sums  being  tbe  Interest  on  the 
sum  first  stated  from  August  12,  1891.  The 
court,  however,  having  found  that  from  tbe 
date  last  stated  the  defendant  had  in  bis 
hands  $4,793.65  belonging  to  the  plaintiff,  as 
a  conclusion  of  law  rightly  found  that  be  was 
entitled  to  interest  thereon,  and  ordered  judg- 
ment accordingly.  The  judgment  and  order 
appealed  from  should  be  affirmed. 

We  concur:    VANCLIBF,  0.;  BEITT,  O. 

PER  CURIAM.  For  the  reasons  given  in 
tbe  foregoing  opinion  the  judgment  and  order 
appealed  from  are  affirmed. 


(107  Cal.  2U) 

BIGGINS  V.  RAISCH  et  al.     (No.  15,771.) 

(Supreme  Court  of  California.     April  30,  1895.) ' 

ESxEODTOB'B  Bond  —  Liability  of  Sdreties — ^Be- 
LEASB  Bi  Laches  or  HEiBa— Judohbmt 

AGAINST  BXEOOTOB— EfFEOT. 

1.  The  snteties  on  an  executor's  bond  con- 
ditioned on  tbe  executor  faithfully  executing  tbe 
duties  of  his  trust  according  to  law  are  not  re- 
leased, on  tbe  ground  of  lacfies,  by  the  mere  fail- 
ure of  tbe  heirs  to  compel  the  executor  to  file  an 
account. 

2.  A  judgment  against  an  executor's  estate 
in  an  action  tor  an  accounting  is  binding  on  the 
sureties  on  the  executor's  bond,  who  were  made 

Sarties  to  the  action,  but  were  discharged,  having 
emnrred  to  the  complaint  for  misjoinder. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  city  and  county 
of  San  Francisco;  Eugene  R.  Garfoer,  Judge. 

Action  by  Thomas  J.  Biggins,  administra- 
tor, against  Gottfried  Balscb  and  another. 
There  was  a  judgment  for  plaintiff,  and  de- 
fendants appeal.    Affirmed. 

Eugene  N.  Deuprey  and  D.  H.  Wblttemore, 
for  appellants.  Hepburn  Wilklns,  for  re- 
spondent 

VANCLIBF,  C.  Thomas  Biggins  died  tes- 
tate in  tbe  county  of  Marin,  September  8, 
1879.  On  October  6,  1879,  tbe  wlU  was  prov- 
ed, and  Patrick  Mallon  was  appointed  exec- 
utor thereof,  and  executed  a  bond  for  tbe 
faithful  performance  of  his  duties  in  tbe  sum 
of  $25,000,  with  the  defendants  and  Patrick 
Bums  as  sureties  thereon.  Patrick  Bums 
died  before  tbe  commencement  of  this  ac- 
tion. Tbe  executor,  Patrick  Mallon,  died  tes- 
tate on  January  26,  1890,  without  having 
closed  tbe  administration  of  tbe  estate,  and 
without  having  rendered  any  account  there- 
of to  the  probate  court.  On  February  17, 
1890,  letters  of  administration  with  the  will 
annexed  were  issued  to  tbe  plaintiff,  who, 
six  months  thereafter,  brought  an  action  In 
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the  superior  court  of  the  city  and  county  ot 
San  Francisco  against  Ellen  Mallon,  execu- 
trix of  the  will  of  Patrick  Mallon,  and  the 
defendants  herein,  for  an  accounting  in  the 
inatter  of  Patrick  Mallon's  administration  of 
the  estate  of  Thomas  Biggins.  The  defend- 
ants herein  were  joined  as  defendants  in  that 
action  on  the  ground  that  they  were  sureties 
on  the  bond  of  Patrick  Mallon;  but,  their  de- 
murrer to  the  complaint  on  the  ground  that 
they  were  improperly  Joined  as  defendants 
having  been  sustained  by  the  court,  the  ac- 
tion proceeded  against  the  executrix  of  Pat- 
rick Mallon- alone.  On  the  trial  of  that  ao 
tion  the  court  stated  the  account  of  Patrick 
Mallon,  as  executor  of  the  estate  of  Thomas 
Biggins,  deceased,  charging  him  and  his  es- 
tate with  a  balance  of  $13,2S1..'>8,  and  there- 
upon ordered  and  adjudged  that  his  execu- 
trix, the  defendant  in  that  action,  pay  to  the 
plaintiff  therein,  in  due  course  of  administra- 
Uon,  the  said  sum  of  $13,281.58,  with  costs. 
Said  executrix  having  failed  and  refused  to 
xmy  said  sum  on  demand,  and  the  estate  of 
Patrick  Mallon  being  insolvent,  this  action 
was  brought  to  recover  said  sum,  with  inter, 
est,  from  the  defendants  as  sureties  on  said 
bond.  The  obligations  of  the  sureties  are 
expressed  in  the  bonds  as  follows:  "And  we, 
said  sureties,  are  severally  held  and  bound 
with  said  Patrick  Mallon,  are  held  and  bound 
unto  the  state  of  California  as  follows: 
Gottfried  Raisch  in  the  sum  of  ten  thousand 
dollars,  Patrick  Bums  in  the  sum  of  twelve 
thousand  dollars,  John  Mallon  in  the  sum  of 
five  thousand  dollars;  for  the  payment  of 
which  sums  we,  and  each  of  us,  respectively, 
bind  ourselves,  our  heirs,  executors,  and  ad- 
ministrators, jointly  and  severally,  as  afore- 
said, firmly  by  these  presents.  Sealed  with 
our  seals,  and  dated  this  11th  October,  A.  D. 
1879.  The  condition  of  this  obligation  is 
such  that  if  the  said  Patrick  Mallon,  as  such 
executor,  shall  faithfully  execute  the  duties 
of  the  trust  according  to  law,  then  this  obli- 
gation to  l>e  void;  else  to  remain  in  full  force 
and  virtue."  The  court  found  upon  all  the 
issues  in  favor  of  the  plaintiff  herein,  and  ren- 
dered a  several  judgment  against  defendant 
Raisch  for  the  sum  of  $9,831.09,  and  against 
defendant  Mallon  for  the  sum  of  $5,000. 
Both  defendants  have  appealed  from  the 
judgment  and  from  an  order  denying  their 
motion  for  a  new  trial,  but,  the  appeal  of 
.laisch  having  been  dismissed,  only  that  of 
Mallon  remains  to  be  considered. 

It  is  not  claimed  that  the  findings  do  not 
support  the  judgment,  nor  that  the  evidence 
does  not  justify  the  findings.  But  it  is  con- 
tended by  appellant  that  the  action  is  barred 
by  the  laches  of  the  heirs  of  Thomas  Big- 
gins, namely,  Honora,  Thomas  J.,  and  Mi- 
chael, whose  respective  ages,  at  the  time  Pat- 
rick Mallon  died,  were  as  follows:  Honora, 
23  years;  Thomas  J.,  22  years;  and  Michael, 
20  years,— in  that  they  failed  to  compel  the 
executor  to  render  his  accounts  to  the  probate 
court  as  required  by  law.     Surely  no  laches 


can  be  attributed  to  them  after  the  death  ot 
Patrick  Mallon,  since  Thomas  J.  was  appoint- 
ed administrator,  and  commenced  said  action 
against  tiie  executrix  of  the  will  of  Patrick 
Mallon  within  8>^  months  after  bis  death, 
this  being  only  a  reasonable  time  within 
which  to  procure  the  appointment  of  the  ad- 
ministrator, examine  the  condition  of  the  es- 
tate, and  commence  the  action.  And  before 
the  death  of  the  executor  the  heirs  did  noth- 
ing that  could  have  dlschargeu  or  affected  the 
obligation  of  the  sureties  on  his  bond.  While 
it  is  true  that  they  might  have  compelled  the 
executor  to  account  to  the  probate  court  long 
before  he  died,  yet  merely  passive  delay  and 
forbearance  on  their  part  could  not  discharge 
the  sureties,  nor  affect  their  obligation 
(Humphreys  v.  Crane,  5  Cal.  173;  Brandt. 
Sur.  §  342,  and  cases  there  cited);  for  the 
condition  of  their  obligation  was  that  their 
principal  should  perform  ail  the  duties  of 
executor,  including  that  of  rendering  to  the 
probate  court  from  time  to  time  such  ac- 
counts of  his  administration  as  required  by 
law;  so  that  his  failure  to  render  such  ac- 
counts was  a  dereliction  of  duty  for  which 
his  sureties  are  responsible.  If  the  sureties 
could  not  have  initiated,  proceedings  to  com- 
pel the  executors  to  account  to  the  probate 
court,  yet  they  might  -have  taken  proceedings 
under  Sections  1403  and  1404  of  the  Code  of 
Civil  Procedure  at  any  time  during  the  ad- 
ministration to  procure  their  release  from 
future  responsibility;  and,  having  failed  to 
do  80,  they  are  responsible  for  all  derelictions 
of  their  principal  during  his  administration 
of  the  estate. 

It  Is  further  contended  by  appellant  that  the 
judgment  against  the  executrix  of  the  will  of 
Patrick  Mallon  is  not  conclusive  against  the 
sureties  on  his  bond,  since  they  were  not  par- 
ties to  that  action.  But  it  was  held  other- 
wise in  the  case  of  Chaquette  v.  Ortet,  60 
Cal.  594,  a  case  similar  to  this  in  all  respects. 
See,  also,  Brandt,  Sur.  {  680,  and  authorities 
there  cited. 

Other  points  made  by  appellant  either  have 
no  foundation  in  the  record  or  lack  sufficient 
plausibility  to  require  special  consideration, 
1  think  the  Judgment  and  order  should  be  af- 
firmed. 

We  concur:    BELCHER,  C;    BRITT,  O. 

PER  CURIAM.  For  the  reasons  given  in 
the  foi-egoUig  opinion,  the  judgment  and  order 
are  affirmed. 


(107  Cal.  193  ■» 
CENTRAL  LUMBER  &  MILL  CO.  v.  CEX- 

TER  et  ai.    (No.  15,678.) 

(Supreme  Court  of  California.     April  30,  189.'5.> 

Bond  os  Appeal— VALinixT— Stat  of  Execc- 

TION. 

1.  Where  a  bond  on  appeal  has  no  validitj- 
as  a  statutory  bond,  a  motion  for  jndgmpnt 
thereon  should  I>e  denied,  even  if  it  is  supported 
liy  n  cousideratiou,  aud  is  good  as  a  common-law 
bond. 
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2.  On  appeal  from  a  judgment  forecloring 
a  mechanic's  lien  and  ordering  a  sale  of  the 
property,  defendant  frave  an  undertaking  to  gtay 
«.xecution  in  double  the  amount  of  the  judgment 
under  Code  Civ.  I'roc.  §  042,  which  provides  for 
appeals  from  judgments  directing  payment  of 
money,  and  not  nnder  section  945,  providing  for 
appeals  from  judgments  directing  sale  of  real 
property.  It  dia  not  appear  that  the  property 
npon  which  the  lien  was  adjudged  was  not  avail- 
able, or  that,  in  the  absence  of  the  undertaking, 
plaintiff  could  have  levied  execution  as  upon  a 
mere  personal  judgment  against  defendant.  Hdd, 
that  the  undertaking  did  not  stay  execution  upon 
the  judgment,  and  was  therefore  void. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  dty  and  county 
of  San  Francisco;  D.  J.  Murphy,  Judge. 

Action  by  Central  Lumber  &  Mill  Company 
against  John  Center  and  others  to  foreclose 
a  mechanic's  lien.  From  a  Judgment  against 
tlie  sureties  on  an  undertaking  on  appeal,  de- 
fendant Nathan  Cohen  appeals.     Reversed. 

Marcus  Rosenthal,  for  appellant  H.  A. 
Powell,  for  respondent. 

HATNES,  G.  "the  Central  Lumber  &  Mill 
Company  brought  an  action  against  John 
Center  et  al.  to  foreclose  a  lien  upon  the 
leasehold  Interesrt  of  said  Davis  in  a  cer- 
tain lot,  for  materials  furnished  by  the  plain- 
tifC  to  said  DaTis  as  owner.  The  action  was 
dismissed  as  to  all  the  defendants  except  Jo- 
seph Davis.  The  Judgment,  so  far  as  mate- 
rial to  the  questions  invoived,  was  that  the 
plaintiff  "have  and  recover  judgment  against 
defendant  Joseph  Davis  in  the  sum  of  ^198.- 
47,  virith  interest,  •  •  '•  and  for  the  sum  of 
$5.00  cost  of  tiling  the  notice  of  lien  herein, 
and  $25  counsel  fees  herein,  making  in  all 
the  sum  of  $245.80,  together  with  plalntUT's 
costs  and  disbursements  herein,  amounting 
to  the  sum  of  $30.25;  and  said  sums  axe  a 
lien  upon  the  building  upon  the  laud  herein- 
after described,  and  the  Interest  of  Joseph 
Davis  in  said  land";  and,  after  stating  said 
interest  and  describing  the  property,  direct- 
ed that  It  be  sold  by  the  sheriff,  according 
to  law  and  the  practice  of  the  court.  Davis 
appealed  from  tliat  judgment,  and,  in  addi- 
tion to  the  ordinary  $300  undertaking  for  the 
prosecution  of  the  appeal  and  the  payment 
of  costs  and  damages,  as  required  by  section 
941,  Code  Civ.  Proc,  gave  an  undertaking  to 
stay  execution  in  double  the  amount  of  the 
judgment,  under  section  942,  Id.,  which  pro- 
vides for  appeals  from  Judguients  or  orders 
directing  the  payment  of  money.  Said  appeal 
was  dismissed,  and,  after  the  remittitur  went 
down,  the  superior  court  allowed  respond- 
ent's counsel  a  fee  of  $50  for  services  in  the 
supreme  court,  under  section  1195,  Code  Civ. 
Proc.,  relating  to  the  enforcement  of  mechan- 
ics' liens;  and  upon  motion  entered  Judgment 
against  the  sureties  in  said  undertakings  on 
appeal,  and  from  that  Judgment  Nathan 
Cohen,  one  of  said  sureties,  appeals. 

Appellant  contends:  That  the  court  erred 
in  granting  the  plaintiff's  motion  for  judg- 
ment against  the  sureties.  That,  as  to  the 
first  undertaking,  no  costs  or  damages  were 


awarded  the  plaintifC  upon  the  dismissal  of 
the  appeal,  and,  as  to  the  undei-takiug  to  stay 
execution,  that  it  was  unauthorized  by  the 
statute  and  ineffectual  to  stay  the  execution 
of  the  Judgment,  and  was  therefore  without 
consideration.  That  it  should  have  been  giv- 
en under  section  945,  Code  Civ.  Proc.,  which 
provides:  "If  the  Judgment  or  order  appeal- 
ed from  direct  the  sale  or  delivery  of  posses- 
sion of  real  property  the  same  cannot  be  stay- 
ed, unless  a  written  undertaking  be  executed 
•  *  *  to  the  effect  that  during  the  posses- 
sion of  such  property  by  the  appellant  he  will 
not  commit,  or  suffer  to  be  committed,  any 
waste  thereon,  and  that  if  the  judgment  be 
affirmed  or  the  appeal  dismissed  he  will  pay 
the  value  of  the  use  and  occupation  from  the 
time  of  the  appeal  until  the  delivery  of  the 
possession  thereof,  pursuadt  to  the  Judgment 
or  order,  not  exceeding  a  sum  to  be  fixed  by 
the  judge  of  the  court,  •  •  •  and  which 
must  be  specified  In  the  undertaking.  When 
the  Judgment  is  for  the  sale  of  mortgaged 
premises,  and  the  payment  of  a  deficiency 
arising  upon  the  sale,  the  undertaking  must 
also  provi(^e  for  the  payment  of  such  defi- 
ciency." Where  a  bond  on  appeal  has  no 
validity  as  a  statutory  bond,  a  motion  for 
Judgment  thereon  should  be  denied,  even  if 
it  could  be  shown  to  be  supported  by  a  con- 
sideration, and  to  be  good  as  a  common-law 
bond.  Powers  v.  Chabot,  03  CaL  266,  28  Pac. 
1070;  McCalllon  v.  Society,  98  Cal.  442,  33 
Pac.  328.  The  question,  therefore,  is  wheth- 
er the  bond  here  given  was  sufficient  to  stay 
the  execution  of  the  Judgment  If  it  was,  the 
motion  for  Judgment  thereon  was  rightly 
granted.  If  not.  the  Judgment  must  be  re- 
versed. It  is  contended  by  respondent  that 
there  was  a  personal  Judgment  in  the  original 
action  against  Davis,  and  that  his  appeal 
was  taken  from  that  Judgment;  and  counsel 
refers  to  the  notice  of  appeal,  In  which  it  is 
said  that  he  appeals  from  a  Judgment  against 
him,  rendered  on  a  day  named,  for  certain 
sums  of  money,  stating  the  different  items, 
amounting  in  all  to  the  sum  of  $306,  "and 
from  the  whole  thereof."  The  Judgment, 
however,  declared  a  lien  for  all  the  moneys 
mentioned  upon  certahi  property  therein  de- 
scribed, and  ordered  a  sale  of  that  specific 
property;  and  the  notice  of  appeal  embraced 
this  part  of  the  Judgment  as  well  as  that  fix- 
ing the  extent  of  his  liability.  It  is  qtiite 
true  that  Davis,  having  bought  the  materials 
from  plaintiff  as  owner,  was  personally  lia- 
ble for  the  full  amount,  whether  the  property 
was  sufficient  to  pay  it  or  not;  and  it  Is  also 
true  that  section  1107,  Code  Civ.  Proc.,  pro- 
vides that:  "Nothing  contained  in  this  chap- 
ter shall  be  construed  to  impair  or  affect  the 
right  of  any  person  to  whom  any  debt  may 
be  due  for  work  done  or  materials  furnished 
to  maintain  a  personal  action  to  recover  such 
debt  against  the  person  liable  therefor."  But 
where  the  action  is  to  foreclose  the  lien,  the 
defendant  being  also  personally  liable,  the 
whole  amount  due  is  ascertained,  "and  when- 
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ever  In  the  sale  of  the  property  there  Is  a  defi- 
ciency of  proceeds,  judgment  may  be  docket- 
ed for  the  deficiency  In  like  manner  and  with 
like  effect  as  In  actions  for  the  foreclosure  of 
mortgajres"  (Code  Civ.  Proc.  i  1194);  while 
the  personal  action  provided  for  Is  a  simple 
action  npou  the  contract  against  the  person 
who  purchased  the  materials,  whether  con- 
tractor or  owner,  and  has  no  reference  to  the 
lien  given  by  the  statute.  And  In  such  ac- 
tion the  plaintiff,  e.ven  though  he  filed  a  Hen, 
cannot  include  the  cost  of  filing,  nor  can  he 
recover  attorney's  fees;  those  Items  being  in- 
cident to  a  foreclosure  of  the  lien,  and  not  to 
the  personal  action.  Bates  t.  Santa  Barbara 
Co.,  90  Cal.  543,  548,  27  Pac.  438.  The  Code 
provisions  relating  to  the  foreclosure  of  me- 
chanics' Hens  pro,vide  no  mode  of  enforcing 
the  Judgment  other  than  by  a  sale  of  the 
property  and  docketing  a  deficiency  judgment 
against  the  defendant  who  may  be  liable 
therefor;  and  In  Phillips  on  Mechanics'  Liens 
(section  458)  it  Is  said:  "The  execution  to  be 
Issued  fov  the  enforcement  of  the  Hen  Is  gen- 
erally provided  for  by  express  enactment 
•  •  •  Unless  otherwise  provided,  the  exe- 
cution Is  always  special  against  the  particu- 
lar property  incumbered  with  the  Hen."  I 
conclude,  therefore,  that  an  execution  as  up- 
on a  mere  personal  Judgment  could  not  have 
been  issued  and  levied  upon  the  property  of 
the  defendant  had  the  undertaking  In  ques- 
tion not  been  given,  unless  by  direction  of  the 
court  upon  a  showing  that  the  property  upon 
which  the  Hen  was  adjudged  was  no  longer 
available,  and  that  the  bond  given  did  not 
operate  to  stay  the  enforcement  of  the  Hen 
upon  the  property  described. In  the  judgment. 
That  a  bond  conditioned  as  required  by  sec- 
tion »45,  Code  Civ.  Proc.,  concerning  appeals 
from  judgments  or  orders  directing  the  sale 
or  delivery  of  real  property,  is  proper,  where 
the  appeal  is  from  a  Judgment  foreclosing  a 
mechanic's  Hen,  was  held  In  Corcoran  v.  Des- 
mond, 71  Cal.  100,  102,  11  Pac.  815. 

It  is  said  by  respondent.  In*  Its  brief,  that 
at  the  time  the  Judgment  was  entered  In  the 
original  action  the  leasehold  Interest  of  Da- 
vis had  expired,  and  was  worthless,  and  that 
his  only  concern  was  to  stay  execution  for 
the  payment  of  the  money.  The  Judgment 
recites  that  the  lease  was  for  the  period  of 
five  years  from  AprH  1,  1889.  The  judgment 
Is  dated  September  2, 1891,  and  the  undertak- 
ing on  appeal  was  filed  November  12,  1801, 
and  there  Is  nothing  In  the  record  tending  to 
show  that  the  lease  was  forfeited,  or  that 
from  any  cause  the  Interest  of  Davis  liad 
ceased  or  become  valueless.  The  other  sure- 
ty does  not  appeal.  The  judgment  appealed 
from,  so  far  as  It  affects  appellant,  Cohen, 
should  be  reversed. 

We  concur:     VANCLIEP,  0.;  SBARLS,  C. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  jii'lement  appealed 
from  Is  reversed  so  far  as  It  affects  ax>i)ellant, 
Cohen. 


aOT  Cal.  208) 
E.  E.  THOMAS  FRUIT  CO.  v,  START  et  at 

(No.  15,840.) 
(Sugreme  Oinrt  of  Califontia.    April  30,  1805.) 
Contract— Fbbporua!icb—Brcach—Evidbnce. 

1.  Where  nothing  was  said  as  to  the  manner 
in  which  a  contract  was  to  be  performed,  it  will 
be  presumed,  under  Civ.  Code,  U  1983,  1984. 
that  it  was  to  be  done  in  a  proper  and  sldllfal 
manner. 

2.  Where  plaintiff  cored  certain  fmit  for 
defendants,  who  disposed  of  it  at  valnes  nsnally 
obtained  for  good  fruit,  that  fact  will  not  affect 
plaintiff's  liability  to  defendants  for  damages  to 
the  fruit  in  defectively  curing  it. 

3.  Wiicre  plaintiff  turod  certain  fruit  for  de- 
fondants,  wliich  (iefcnilants  olnimeJ  was  thereby 
damaged,  boxes  of  ine  fruit,  though  not  fair  sam- 
ples thereof,  are  admissible  in  evidence  to  show 
Its  condition,  under  Code  Civ.  Proc.  JS  1827, 
19.J4,  providing  for  the  admission  of  "objects  cog- 
nizable by  the  senses,"  and  an  "item  In  the  sum  of 
evidence. 

Commissioners'  decision.  Department  2.  Ap- 
peal from  superior  court,  Santa  Clara  county; 
John  Reynolds,  Judge. 

Action  by  B.  E.  Thomas  Fruit  Company 
against  George  H.  Start  and  another  for  serv- 
ices rendered.  From  a  judgment  for  defend- 
ants, plaintiff  appeals.    Affirmed. 


S.  O.  Tompkins,  for  appellant 
Biddel,  for  respondents. 


CrandaU  & 


BRITT,  C.  Plaintiff,  a  corporation,  brought 
this  action  to  recover  of  defendants  the  sum 
of  $003.90,  claimed  to  be  due  from  them  as 
the  compensation  they  bad  promised  to  jmy 
plaintiff  for  drying  a  quantity  of  prunes 
(something  over  86  tons),  at  the  agreed  rate 
of  seven  dollars  per  ton.  Regarding  its  own 
undertaking,  plaintiff.  In  its  complaint,  al- 
leged merely  that  it  agreed  to  dry  the  prunes 
for  defendants,  without  specifying  the  degree 
of  care  or  skill  it  should  employ  for  that  pur- 
pose. Defendants,  In  their  answer,  averred 
that  plaintiff  contracted  to  dry  and  cure  the 
prunes  "in  a  first-class  manner,"  but  failed 
to  do  BO,  and  so  negligently  performed  Its 
contract  that  Its  services  were  of  no  value. 
As  a  counterclaim,  defendants  further  alleged 
In  effect  that,  by  reason  of  the  negligence  and 
want  of  skill  of  plaintiff  In  the  performance 
of  Its  contract,  the  prunes  were  injured,  and 
defendants  thereby  sustained  damage  In  the 
sum  of  $1,525,  for  which  they  prayed  judg- 
ment The  court  found,  among  other  thing<«, 
that  by  the  contract  between  the  parties  plain- 
tiff agreed  to  dry  the  prunes  In  a  proper  and 
skillful  manner;  that  the  sum  due  for  plain- 
tiff's services  at  the  contract  rate  was  ^^603.90; 
that  the  prunes  were  Injured  by  the  careless 
and  unskillful  manner  In  which  plaintiff  per- 
formed Its  engagement,  to  the  damage  of  de- 
fendants In  the  sum  of  $(175.  Judgmott  was 
given  in  favor  of  defendants  and  against 
plaintiff  for  the  difference  between  the  two 
sums  last  mentioned,amountlngto$71.10,and 
their  costs.  Plaintiff  appeals  from  the  judg- 
ment and  an  order  denying  a  motion  for  new 
trial. 

From  the  statement  of  the  case  used  on 
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Boch  motion  it  seems  to  have  been  virtually 
conceded  at  the  trial  that  toe  prunes  as  cured 
were  of  Inferior  quality  for  fruit  of  that  class. 
Plalntift  maintained  that  such  inferiority  oc- 
curred on  account  of  the  overripe  or  other 
unfit  condition  of  the  green  fmit  when  re- 
ceived by  It  from  defendants;  while  defend- 
ants contended  that  it  was  produced  by  plain- 
tiff's unskilled  or  negligent  treatment  of  the 
fruit.  On  the  question  thus  made  the  testi- 
mony of  some  50  witnesses  was  introduced. 
There  was  proof  that  defendants,  after  taking 
out  about  four  tons  of  the  most  Info^or  dried 
fruit,  had. mixed  the  remainder  with  other 
fruit,  and,  as  so  mixed,  sold  a  large  quantity 
at  regular  prices,  without  objection  from  the 
buyers  on  account  of  its  condition.  During 
the  trial,  defendants  offered  in  evidence  four 
boxes  of  the  prunes  dried  by  plaintiff  for  de- 
fendants as  samples  thereof.  The  offer  was 
objected  to  on  the  ground  that  they  were  not 
shown  to  be  fair  samples,  but,  on  the  contrary, 
were  shown  to  be  prepared  for  the  occasion. 
Some  witnesses  testified  in  a  general  way 
that  they  were  fair  samples  of  the  whole,  and 
there  was  more  detailed  evidence  to  contrary 
effect.  The  court  overruled  the.  objectiop, 
plaintiff  excepting. 

Appellant,  in  its  argument  here,  apparently 
questions  the  finding  that  plaintiff  agreed  to 
dry  the  prunes  in  a  proper  and  skUlful  man- 
ner, as  not  justllied  by  the  evidence;  but  an 
obligation  to  that  effect  is  implied  from  the 
terms  of  the  contract  itself  as  alleged  in  the 
complaint.     Civ.  Code,  H  1983,  19M4. 

It  is  also  argued  that  the  evidence  does  not 
snstatn  the  finding  of  plaintiff's  failure  to  ex- 
ercise care  and  skill  in  drying  the  fruit;  but, 
after  perttsal  of  the  same  as  exhibited  in  the 
transcript  we  think  that  it  is  not  only  conflict- 
ing, but  that  it  preponderates  in  favor  of  the 
conclusion  of  the  trial  court  The  circum- 
stance tbflt  defendants  sold  at  usual  prices 
a  large  part  of  the  fruit  cured  by  plaintiff, 
and  so  incurred  no  loss  as  to  the  portion  sold, 
does  not  affect  the  correctness  of  that  conclu- 
sion. Proof  of  the  circumstance  referred  to 
may  have  been  relevant  evidence  and  proper 
for  consideration  upon  the  question  whether 
the  value  of  the  prunes  was  really  lessened, 
and  to  what  extent;  but  the  dexterity— to  em- 
ploy a  euphemism— of  defendants  in  disposing 
of  the  product  (thus  possibly  incurring  liabili- 
ty In  their  turn  to  the  purchasers)  does  not  ex- 
empt plaintiff  from  Its  own  responsibility  to 
defendants.  See  Hunt  v.  Van  Deusen.  42 
Ilun.  31)2;  MuUer  v.  Eno,  14  N.  Y.  5!)8;  Brown 
V.  Bigelow,  10  Allen,  244. 

The  court  did  not  err  In  admitting  in  evi- 
dence the  boxes  of  prunes  offered  by  defend- 
ants. Being  a  finished  and  separable  part  of 
the  manufactured  pixMiuct  the  character  of 
which  was  in  question,  they  were  "objects 
cognizable  by  the  senses,"  and  made  "an  item 
In  the  sum  of  the  evidence"  (Code  Civ.  Proc. 
H  1827,  1904),  whether  they  were  fair  samples 
or  not  If  the  proof  showed  that  they  were 
not  such,  that  was  a  circumstance  affecting 
v.40i>.no.5 — 22 


the  weight  of  the  evidence,  not  Its  admissibil- 
ity. The  court  might  have  inspected  the 
whole  quantity  of  fruit  cured,  if  accessible, 
and  such  view  could  enlighten  the  question 
on  trial;  and  so  it  had  the  right  to  inspect  any 
part  of  it 

Appellant  makes  no  other  points  for  re- 
versal. The  Judgment  and  order  appealed 
from  should  be  aflirmed. 

We  concur:    SEAELS,  O.;  VANCLIEP,  0. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  and  or- 
der appealed  from  are  affirmed. 


(107  CaL  229) 
RAUEE  V.  LOWE  et  al.     (No.  15,651.) 
(Supreme  (^nrt  of  California.     May  3,  1805.'. 

PCBLIC  iMPKOVEMBNTg— VaLIOITT  OF  ASBCSSIiaNT 

— Enoinbbu'b  Cbrtipicate— Recokd— Co»- 
TiiACT  fob  Work- Vaupiiv. 

1.  A  certificate  as  to  the  completion  of  street 
work,  signed  by  a  mere  clerk,  under  a  general  di- 
rection of  the  city  cngiDeer  to  make  out  such  cer- 
tificates, is  not  sufficient,  under  St.  1891.  p.  2(15, 
requiring  such  a  certificate  by  the  city  engineer 
in  order  to  make  the  amounts  assessed  a  lien  on 
the  lands. 

2.  Under  St  1891,  p.  205,  requiring  the  as- 
sessment, warrant,  diagi'am,  and  engineer's  cer- 
tificate to  be  recorded  in  the  office  of  the  superin- 
tendent of  streets-  in  order  to  render  an  assess- 
ment for  street  improvements  a  lien  on  the  land, 
the  engineer's  certificate  must  be  recorded  as  a 
part  of  the  assessment  record,  and  not  in  a  sepa- 
rate book. 

3.  A  contract  for  the  construction  of  a  sewer 
is  not  void  becnuE^e  it  guaranties  the  street  super- 
intendent and  his  sureties  immunity  from  liabil- 
ity, as  this  clause  could  not  affect  persons  in- 
jured by  the  acts  of  the  superintendent. 

4.  Act  March  18.  1885,  providing  that  the 
superintendent  of  streets  shall  fix  the  time  for 
the  commencement  of  the  work,  which  shall  not 
be  more  than  15  days  from  the  date  of  the  con- 
tract, is  sntiffied  by  a  provision  in  the  contract 
that  the  work  shall  be  commenced  within  14  days 
from  the  date  of  the  contract. 

Ommlssloners'  decision.  Department  2. 
Appeal  from  superior  court,  city  and  county 
of  San  Francisco;  James  M.  Troutt,  .ludge. 

Action  by  J.  J.  Rauer  against  Susanna 
Lowe  and  another  to  recover  an  assessment 
for  street  Improvements.  From  a  Judgment 
for  plaintiff,  and  an  order  denying  a  motion 
for  a  new  trial,  defendants  appeal.  Re- 
versed. 

Horace  W.  Phllbrobk,  for  appellants.  J. 
0.  Bates,  for  respondent 


HAYNES,  O.  This  action  was  brought  by 
Rauer  to  recover  an  assessment  for  work 
performed  In  the  construction  of  a  sewer, 
and  certain  street  work  connected  there- 
with, under  a  contract  with  the  superintend- 
ent of  streets,  in  tlie  city  and  county  of  San 
Francisco.  Written  findings  were  filed  and 
Judgment  entered  for  the  plaintiff;  and  the 
appeal  is  from  said  Judgment,  and  an  order 
denying  defendants'  motion  for  a  new  trlaL 
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The  plaintlfF  called  as  a  witness  John  O. 
Fitzgerald,  who  testified  that  he  was  a  dep- 
uty superintendent  of  streets.  The  witness 
then  produced  several  certificates,  purport- 
ing to  be  the  certificates  of  the  city  engl-. 
neer,  as  to  the  performance  of  the  work. 
These  certificates  were  signed,  "C.  S.  Tll- 
fon,  City  Engineer,  H.  D.  G."  In  connec- 
tion therewith  the  witness  also  produced 
the  assessment,  warrant,  and  diagram,  and 
testified  In  relation  thereto  that  he  produced 
them  from  the  office  of  the  superintendent 
of  streets;  that  they  were  duly  recorded  In 
volume  112,  at  page  28,  of  Assessment  Rec- 
ords; that  the  affidavit  therein  contained  was 
also  recorded  at  said  page  In  said  book,  but 
that  the  said  certificates  of  the  city  engi- 
neer were  not  recorded  In  said  book,  or  re- 
ferred to  therein,  or  in  any  book  of  assess- 
ment records,  but  were  recorded  In  a  small 
book,  kept  by  the  superintendent  of  streets 
In  his  office;  that  there  was  not  any  Index 
or  reference  showing  where  they  were  re- 
corded; that  s&ld  small  book  was  not  kept 
with  the  assessment  records,  and  that  the 
latter  did  not  in  any  manner  refer  to  the 
record  of  the  certificates  or  the  place  where 
they  were  recorded.  The  said  certificates 
of  the  city  engineer,  together  with  the  as- 
sessment, warrant,  and  diagram,  were  then 
offered  In  evidence  by  the  plaintiff,  and 
were  received  over  the  objection  of  defend- 
ants. Of  the  numerous  grounds  of  objection 
stated  in  the  record  two  only  need  be  no- 
ticed: (1)  That  said  certificates  are  not 
shown  to  be  the  certificates  of  the  city  en- 
gineer; and  (2)  that  the  assessment,  war- 
rant, and  diagram,  together  with  the  certlfi- 
«ate8  of  the  city  engineer,  were  not  record- 
ed In  the*  office  of  the  superintendent  of 
streets. 

1.  As  already  stated,  these  certificates 
were  signed,  "C.  S.  Tllton,  City  Engineer, 
H.  D.  G."  The  addition  of  the  letters  "H. 
D.  G.,"  If  they  did  not  absolutely  Indicate 
that  the  certificates  were  not  signed  by  the 
city  engineer  In  person,  were  sufficient  to 
call  for  an  explanation  before  receiving 
them  in  evidence.  There  is  no  addition  to 
his  title,  known  to  the  law,  that  could  be 
represented  by  them;  and,  if  they  are  taken 
to  Indicate  that  the  signature  was  written  by 
a  person  other  than  the  officer  named,  the 
certificates  did  not  disclose  the  authority  of 
such  person  to  append  the  signature.  The 
defendants,  however,  afterwards  called  as  a 
witness  H.  D.  Gates,  who  testified  that 
throughout  the  year  1892  he  was  employed 
by  the  city  engineer  as  an  ordinary  employ^, 
but  never  was  his  deputy;  that  Mr.  Tllton 
did  not  make  the  examinations  himself,  but 
certain  employes  made  the  examinations  of 
the  work,  and  left  in  the  office  notes  thereof, 
and  that  he,  the  witness,  prepared  the  cer- 
tificates from  said  notes,  and  signed  the 
name  of  the  city  engineer  thereto,  adding 
his  own  Initials  to  Indicate  that  he  bad  writ- 
ten that  officer's  name;   that  when  he  was 


first  employed,  in  the  beginning  of  the  year 
1891,  he  was  instructed  by  Mr.  Tllton  to 
make  out  the  certificates,  and  sign  his  name 
to  them,  and  that  Mr.  Tllton  had  nothing 
to  do  with  them  except  through  him  as  his 
employe.  Pol.  Code,  §  4112,  provides:  "Ev- 
ery county  and  township  officer,  except  coun- 
ty judge,  supervisor,  and  Justice  of  the 
peace,  may  appoint  as  many  deputies  as 
may  be  necessary  for  the  faithful  and 
prompt  discharge  of  the  duties  of  bis  office." 
Section  865,  Pol.  Code,  provides:  "In  all 
cases,  not  otherwise  prc^Ided  for,  each  dep- 
uty possesses  the  powers  and  may  perform 
the  duties  attached  by  law  to  the  office  of 
bis  principal."  The  general  rule  Is  that  an 
officer  has  no  authority  to  appoint  a  deputy 
unless  It  is  specially  conferred,  especially 
where  the  duties  of  the  office  Involve  trust, 
skill,  and  confidence.  State  v.  City  of  Buf- 
falo, 2  Hill,  434.  It  would  seem  to  follow 
that,  If  a  deputy  cannot  be  appointed  unless 
authority  to  make  the  appointment  has  been 
conferred  by  law,  a  mere  clerk  or  employd 
could  not  be  empowered  by  an  officer  to  per- 
form official  acts;  and  that  the  making  of 
a  certificate  which  Is  essential  under  the 
statute  to  create  a  lien  upon  real  estate  Is 
an  official  act  Is  beyond  question.  That 
such  certificates  may  be  made  by  a  deputy 
is  not  questioned;  and  as  the  city  and  coun- 
ty surveyor,  or  city  engineer,  has  ample 
potrer  to  appoint  deputies,  necessity  cannot 
be  urged  in  Justification  of  the  performance 
of  any  official  duty  by  a  clerk.  Deputies 
must  be  appointed  In  writing,  filed  with  the 
county  clerk,  and  by  section  910,  Pol.  Code, 
must  make  and  file  an  oath  In  the  manner 
required  of  their  principals.  The  making  of 
these  certificates  seems  to  be  the  final  acta 
of  the  city  engineer  In  reference  to  the  work. 
It  Is  the  evidence  of  the  completion  of  the 
work  under  the  contract  and  according  to 
the  plans  and  specifications  prepared  by 
him,  and  Is  then  required  to  be  recorded  in 
another  office  by  another  and  different  offi- 
cer. There  Is  nothing  to  call  the  attention 
of  the  city  engineer  to  these  certificates  aft- 
er they  are  signed;  and.  If  they  may  be 
prepared  and  signed  by  a  clerk  under  a  gen- 
eral direction,  such  as  is  here  shown,  the 
official  duty  of  determining  from  the  notes 
of  the  field  deputies  whether  the  work  Is 
completed  according  to  the  plans,  specifica- 
tions, and  contract  Is  delegated  to  an  Irre- 
sponsible clerk,  and  may  be  made  and  hand- 
ed to  the  superintendent  of  streets  wholly 
without  the  knowledge  of  the  city  engineer. 
These  certificates  so  made  and  signed  are 
Invalid,  and  Insufficient  as  the  basis  of  a 
lien  upon  property  chargeable  with  the  ex- 
pense of  the  work;  and  therefore  the  evi- 
dence does  not  sustain  the  finding  that  the 
assessment  is  a  lien  upon  defendants'  lot 

Appellants  also  contend  that  the  certifi- 
cates are  insufficient  upon  their  face.  It  Is 
not  necessary  to  decide  that  question,  bnt  It 
should  at  least  be  said  that  they  are  unsat- 
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tsfactory  as  evidence  of  the  proper  comple- 
tion of  the  work. 

2.  The  second  ground  of  objection  to  the 
Introduction  In  evidence  of  said  papers,  viz. 
that  they  were  not  properly  recorded,  should 
be  noticed.  Section  9  of  the  act  of  1885,  as 
amended  In  1891  (St  1891,  p.  205),  after  pre- 
scribing the  form  of  the  warrant,  provides 
as  follows:  "Said  warrant,  assessment  and 
diagram,  together  with  the  certificate  of  the 
city  engineer,  shall  be  recorded  in  the  office 
of  said  superintendent  of  streets.  When  so 
recorded,  the  several  amoiuts  assessed  shall 
be  a  Hen  upon  the  lands,  lots,  or  portions  of 
lots  assessed,  respectively,  for  the  period  of 
two  years  from  the  date  of  said  recording, 
unless  sooner  discharged ;  and  from  and  aft- 
er the  date  of  said  recording  of  any  warrant, 
assessment,  diagram  and  certificate,  all  per- 
sons mentioned  in  section  11  of  this  act 
shall  be  deemed  to  have  notice  of  the  con- 
tents of  the  record  thereof.  •**'*& 
Buckman  v.  Cuneo,  103  Cal.  62,  36  Pac.  1025. 
it  was  said:  "By  the  act  approved  March 
18,  1885,  It  was  only  necessary  to  create  a 
Hen,  such  as  is  sought  to  be  enforced  In  this 
action,  to  record  the  warrant,  assessment, 
and  diagram.  But  by  the  act  of  March  14, 
1889,  the  recording  of  the  engineer's  certifi- 
cate was  made  an  additional  and  necessary 
prerequisite  to  the  creation  of  a  lien  there- 
under. Nor  does  the  creation  of  such  a  lien 
depend  ui)on  whether  the  owner  of  the  lot 
Iiad  notice  of  any  of  tliese  proceedings,  but 
upon  the  recording  of  the  warrant,  assess- 
ment, diagram,  and  engineer's  certificate; 
and,  if  they  were  recorded  as  provided  by 
the  terms  of  the  statute,  then  a  valid  lien 
was  created  upon  the  defendant's  lot,  other- 
wise not"  In  that  case  the  recorded  certifi- 
cate showed  upon  its  face  that  the  work 
.was  completed,  except  as  to  a  certain  part, 
which  the  certificate  stated  was  shown  by 
the  diagram  on  the  back  thereof.  It  was 
held  that  the  diagram  thus  referred  to  was 
a  material  part  of  the  certificate,  and  should 
have  been  recorded  with  the  certificate,  and 
because  it  was  not  no  lien  was  created.  In 
the  case  at  bar  the  testimony  shows  that 
the  assessment,  warrant,  and  diagram  were 
duly  recorded  in  a  book  kept  for  that  pur- 
pose, and  designated  "Assessment  Records," 
while  the  engineer's  certificates  were  record- 
ed in  a  small  book  kept  in  the  same  office, 
but  not  with  the  assessment  records,  nor 
was  it  in  any  way  referred  to  in  the  assess- 
ment record,  so  as  to  make  it  even  construc- 
tively a  part  of  that  record.  The  statute 
requires  four  things  to  be  recorded  in  order 
to  constitute  the  one  thing  called  a  lieu, 
viz.  the  assessment,  warrant,  diagram,  and 
engineer's  certificate;  and  these  are  intend- 
ed to  constitute  one  record,  and  should  be 
found  together.  Before  the  amendment  of 
the  statute  in  18S9,  these  certificates  formed 
no  part  of  the  assessment  record;  and,  as 
they  were  then  intended  only  for  the  infor- 
mation of  the  superintendent  of  streets,  the 


custom  of  placing  them  in  a  separate  record 
was  proper,  though  not  required  by  the  stat- 
ute. That  fact,  however,  emphasizes  the  in- 
tention of  the  Btatnte  that  they  should  be  re- 
corded in  the  assessment  record  of  which 
they  are  an  essential  part 

Appellants  further  contend  that  the>  con- 
tract under  which  the  sewer  was  construct- 
ed is  void,  because  It  "guarantied  the  street 
superintendent  and  his  sureties  and  bonds- 
men immunity  from  liability."  I  think  this 
provision  can  have  no  such  effect.  If  the 
defendants  are  Injured  by  any  acts  of  the 
superintendent  of  streets  for  which  that  of- 
ficer is  liable  personally,  or  upon  his  official 
bond,  they  are  not  affected  by  this  clause  of 
a  contract  to  which  they  were  not  parties. 
That  they  may  have  such  action  against  the 
superintendent  of  streets,  see  Goodsell  v. 
Ashworth,  96  Cal.  397.  31  Pac.  261.  This 
precise  question  was  decided  against  appel- 
lants' contention  In  Byrne  v.  Lunlng,  38  Pac. 
454.  The  case  of  Brown  v.  Jenks,  98  Cal. 
10,  32  Pac.  701,  cited  by  appellant,  is  not  in 
point 

It  is  further  contended  that  the  contract 
did  not  fix  the  time  for  the  comuienccment 
of  the  work,  and  for  that  reason  the  con- 
tract Is  void;  citing  Llbbey  v.  Els  worth,  97 
Cal.  316,  32  Pac.  228.  The  provision  in  the 
contract  now  under  consiaeration  is,  "The 
work  to  be  commenced  within  fourteen  days 
from  the  date  of  the  contract."  In  Fletcher 
V.  Prather,  102  Cal.  413,  36  Pac.  658,  the 
same  words  were  used  to  fix  the  time  of 
commencing  the  work,  and  it  was  held  suffi- 
cient; and  In  White  .v.  Harris,  103  CaL  528, 
37  Pac.  502,  the  same  provision,  substitut- 
ing the  word  "fifteen"  for  "fourteen,"  was 
again  considered,  and  it  was  said:  "The 
word  'time,'  as  here  used,  was  not  intended 
to  mean  a  particular  day  to  be  fixed  by  the 
superintendent  of  streets  for  the  commence- 
ment of  the  work,  but  that  the  time  fixed  by 
him  for  that  purpose  should  not  be  more 
than  fifteen  days  from  the  date  of  the  con- 
tract" This  question  must  therefore  be  con- 
sidered settled.  The  judgment  and  order 
appealed  from  should  be  reversed. 

We  concur:  VANCLIEP,  C;  BELCHER,  C. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  and  or- 
der appealed  from  are  reversed. 


(11  Wasb.  692) 
BARTI.ETT  v.  REICHENEKER  et  al. 
(Supreme  Court  of  Washington.     May  6,  189.".) 
Receiveks— Liabilities. 

Where   a   receiver   followed   the   conclu- 
sions of  law  of  tlie  court  and  made  part  payment 
of  plaintiff's  claim,   and  paid  other  claims   as 
therein  directed,   and  thereafter  the  decree  was 
I  filed  wliich  directed  the  receiver  to  pay  plaintiff 
I  ill  full,  the  receiver  is  obliKed  to  do  so,  though  tlie 
I  decree  is  inconsistent  with  the  conclusions,  and 
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he  has  not  sufficient  fnnda  left  to  paj;  the  amount 
directed  in  the  decree,  which  he  did  not  com- 
plain  of  (or  two  years. 

Appeal  from  superior  court.  King  county; 
J.  W.  Langley,  Judge. 

Action  by  N.  J.  Bartlett  against  W.  C. 
^elcheneker,JamM  M.  Oephart,  receiver,  and 
others,  to  foreclose  chattel  mortgage.  E^m 
an  order  directing  him  to  jMiy  certain  moneys 
to  plaintiff,  the  recelyer  appeals.    Affirmed. 

Frank  A.  Steele  and  Carr  &  Preston,  for 
appellant.  FIshback  &  Ferry,  for  respond- 
ent 

ANDERS,  J.  One  N.  J.  Bartlett  Instituted 
an  action  in  the  superior  court  of  King  coun- 
ty against  W.  C.  Reicheneker  and  others,  to 
foreclose  two  chattel  mortgages,  one  upon  a 
certain  lot  of  Jewelry  and  silverware  owned 
by  said  defendant  Reicheneker,  and  the 
other  upon  the  fixtures  In  the  store  in  which 
the  goods  were  situated.  In  that  action 
James  M.  Gephart  was  appointed  receiver, 
and,  after  duly  qualifying,  took  possession 
of  the  said  property,  and,  under  direction  of 
the  court,  proceeded  to  sell  the  same.  It 
appears  that  plaintiff's  mortgage  did  not  In- 
clude all  of  the  goods  in  said  defendant's 
store.  The  goods  not  covered  by  the  mort- 
gage were  claimed  by  alleged  consignors, 
and  were  designated,  during  the  pendency 
of  the  action,  as  "consigned  goods."  The 
fund  created  by  the  sales  of  mortgaged  prop- 
erty was  claimed  by  the  plaintiff,  and  that 
arising  from  the  remainder  of  the  goods  was 
claimed  by  consignors  and  judgment  cred- 
itors. These  two  funds  were  kept  separate 
and  distinct  from  each  other  by  the  receiver. 
At  the  time  of  the  trial  of  the  cause  all  of 
the  mortgaged  goods  had  been  disposed  of, 
and  $5,226.58  received  therefor  by  the  re- 
ceiver. A  portion  of  the  consigned  goods 
were  also  sold,  the  proceeds  of  which 
amounted  to  $1,247.19.  Actions  had  been  in- 
stituted against  the  receiver  by  parties  claim- 
ing to  be  consignors  of  goods  held  by  him, 
among  others  by  Whiting  Manufacturing 
Company,  which  action  was  finally  deter- 
mined In  this  court  34  Pac.  161.  At  the 
time  of  the  trial  of  the  foreclosure  suit  the 
receiver  had  in  his  possession  unsold  goods 
of  the  consigned  class  of  the  Invoice  value 
of  $1,907.23,  and  which  were  still  in  his  pos- 
session when  this  proceeding  was  Instituted. 
The  receiver  was  directed  not  to  sell  these 
goods  until  the  Case  of  Whiting  Manuf 'g  Co. 
should  be  determined.  The  court  filed  its 
findings  of  fact  and  conclusions  of  law  on 
March  3,  1882,  but  the  final  decree  was  not 
filed  until  June  17,  1892.  At  the  time  of  tue 
trial,  February  19,  1892,  the  receiver,  at  the 
request  of  the  court,  filed  a  report  of  all  his 
doings  up  to  that  date,  from  which  it  ap- 
peared that  he  had  realized  from  sales  the 
sum  of  $6,473.77,  and  had  expended  $2,- 
253.97,  leaving  a  cash  balance  of  $4,219.80. 
At  or  about  the  same  time  the  court  made 
.an  allowance  to  the  receiver  and  his  coun- 


sel of  $450,  which,  added  to  the  expenses, 
made  a  total  of  $2,703.97,  which  amount  the 
court  found  to  be  the  expenses  of  the  re- 
ceivership up  to  that  time,  leaving  In  the 
hands  of  the  receiver  a  cash  balance  of  $3,- 
769.80.  Between  the  date  of  the  filing  ef 
the  findings  of  fact  and  conclusions  of  law, 
and  of  the  filing  of  the  decree,  tbe  receiver 
paid  two  Judgments  against  Reicheneker, 
amounting  to  $867.28,  and  thereafter  also 
paid  some  expenses  incident  to  his  trust 
As  indicated  by  the  final  decree  of  the  court, 
the  two  judgments  aljore  mentioned  were 
directed  to  be  paid  out  of  the  consigned 
goods  fund,  after  adding  to  It  the  net  pro- 
ceeds of  the  sale  of  goods  remaining  there- 
in after  the  determination  of  the  suit  of 
Whiting  Manufacturing  Company,  and  after 
deducting  its  proper  share  of  the  costs  and 
expenses  of  the  receivership.  The  decree  fol- 
lows one  of  the  conclusions  of  law  reached 
by  the  court  but  there  Is  a  further,  and  ap- 
parently inconsistent  conclusion,  "that  pend- 
ing said  further  sales  the  funds  now  on 
hand  to  be  paid  as  follows:  Selwyn  &  Co. 
to  be  paid  In  full.  The  Gilbert  Clock  Com- 
pany to  be  paid  in  full.  The  plaintiff  to  be 
paid  on  account  the  sum  of  $2,500,  out  of 
which  the  receiver  may  pay  plalnttfTs  at- 
torney's fees."  These  latter  directions  to 
the  receiver  were,  It  seems,  overlooked  by 
the  court  In  making  up  Its  decree,  and  are 
the  cause  of  the  principal  dlfllculty  in  this 
proceeding.  Moreover,  the  court  finds  as  a 
fact  that  nntU  the  termination  of  the  Whit- 
ing Manufacturing  Company  action  and  tbe 
conversion  into  cash  of  tbe  goods  on  hand,  a 
distribution  of  the  costs  of  the  receivership 
is  Impossible.  But  in  the  decree  the  two 
funds  in  the  hands  of  the  receiver  seem  to 
be  treated  as  determined  amounts,  between 
which  the  expenses  of  the  receivership  were 
to  be  ratably  apportioned.  The  language  of 
the  decree  is:  'it  is  further  ordered  and  de- 
creed that  the  fund  first  above  referred  to, 
to  wit,  the  fund  of  $5,226.58,  after  the  said 
fund  shall  have  borne  its  proportionate  share 
of  the  costs  of  the  receivership,  be  paid  in 
full  to  the  plaintiff;"  and  the  $1,247.19  is 
designated  therein  as  the  "second  fund." 
The  receiver  paid  in  all  to  the  plaintiff  the 
sum  of  $2,759,  but  she  claimed  that  the  fur- 
ther sum  of  $283.32  was  due  her  from  tbe 
mortgage  fund  of  $5,226.58.  The  receiver 
disputed  this  claim;  whereupon  the  plaintiff 
filed  a  petition  in  the  superior  court,  pray- 
ing for  an  order  requiring  the  receiver  to 
forthwith  pay  to  her  said  sum  or  whatever 
sum  was  due  her.  In  response  to  the  peti- 
tion, the  receiver  filed  a  report,  sbowing- 
that,  after  payment  of  the  Judgments  here^ 
tofore  mentioned,  the  costs  of  litigation,  and 
the  expenses  of  keeping  goods,  he  bad  in  his 
hands  only  the  sum  of  $155.52.  The  court 
nevertheless  ordered  him  to  pay  to  tbe  plain- 
tiff forthwith  the  sum  of  $283.32,  from  which 
order  this  appeal  Is  prosecuted.  The  re- 
ceiver claims  that  he  made  the  dtsburse- 


Digitized  by 


Google 


Wasb.) 


JUCH  t>.  HANNA. 


841 


ments  set  forth  In  his  report  nncler  the  order 
of  the  court,  except  the  expenses  of  litiga- 
tion and  of  storage  of  goods;  that  no  Item 
of  his  report  was  questioned  or  disputed; 
and  that,  inasmuch  as  he  only  had  $155.52 
in  his  hands  at  the  time  of  the  hearing  of 
the  petition,  it  was  neither  just  nor  reason- 
able to  order  him  to  pay  over  a  larger  sum. 

But  the  question  here  is  whether  the 
rights  of  the  parties  are  to  be  determined  by 
the  decree,  or  by  the  preceding  findings  and 
-conclusions  of  the  court,  which  appear  to  us 
not  to  be  altogether  consistent  therewith. 
It  seems  that  the  court  based  its  action  in 
this  proceeding  upon  the  decree  rendered  in 
the  cause,  which,  as  we  have  seen,  ordered 
the  first  fund  of  $a,226.58,  less  its  propor- 
tionate share  of  the  costs  of  the  recelyer- 
ship,  to  be  paid  in  full  to  the  plaintiff;  and 
directed  the  second  fund  of  $1,247.10,  after 
adding  to  it  the  net  proceeds  of  the  sale  of 
goods  on  hand,  less  its  proportionate  sharu 
of  the  expenses,  to  be  applied:  First,  upon 
the  judgment  in  favor  of  Selwyn  &  C!o.;  and, 
second,  upon  the  Judgment  of  the  Gilbert 
Clock  Ck)mpany,  which  two  Judgments  were 
paid  by  the  receiver  before  he  had  disposed 
of  the  goods  of  the  second  class  remaining 
on  hand,  and  before  the  decree  was  filed. 
According  to  the  decree,  the  order  appealed 
from  was  right,  but  according  to  that  part 
of  the  previous  conclusions  of  law  which 
the  receiver,  perhaps  too  hastily,  followed, 
it  was  wrong.  But  we  think  the  court  was 
Justified  In  looking  to  the  decree  as  the  final 
determination  of  the  rights  of  the  respective 
parties.  In  all  probability  the  court  in  ren- 
dering its  decree  would  have  taken  into  con- 
sid»atIon  all  payments  previously  made  by 
the  receiver  in  accordance  with  the  direc- 
tions of  the  court,  if  the  receiver  had  called 
its  attention  thereto  at  or  before  the  final 
determination  of  the  case.  The  court  based 
its  Judgment  upon  the  facts  as  they  ap- 
peared at  the  time  of  the  trial,  and,  for 
aught  that  appears  in  the  record,  it  knew 
nothing  of  the  subsequent  transactions  of 
the  receiver.  Nor  did  the  receiver  at  any 
time  request  a  modification  of  the  decree,  al- 
though nearly  two  years  elapsed  before  the 
filing  of  this  petition. 

Prom  the  standpoint  of  the  receiver,  It 
appears  that  the  order  under  consideration 
is  arbitrary  and  unjust,  but  when  we  con- 
sider that  the  decree,  and  not  what  preceded 
it,  determined  his  and  the  plaintiff's  rights, 
it  seems  clear  to  us  that  the  order  should 
not  be  reversed.  We  see  no  reason  why 
the  mortgage  fund  should  bear  any  portion 
of  the  expenses  accruing  after  the  trial,  as, 
at  that  time,  it  was  all  in  the  hands  of  the 
receiver,  and  nothing  farther  was  required 
with  respect  thereto  but  to  properly  pay  It 
oat.  The  subsequent  expenses  ought  to  be 
char:ged  to  the  secoifd  fund  in  the  hands  of 
the  receiver.  It  may  not  be  improper  here 
to  saegest  that,  under  the  circumstances, 
the  receiver  ought  to  be  allowed  to  pay  the 


necessary  expenses  of  this  proceeding  out 
of  the  proceeds  of  the  estate  in  his  hands. 
The  order  is  affirmed. 


HOYT,  C.  J., 
3J.,  concur. 


and  SCOTT  and  GORDON. 


01  Wash.  nS) 
STATE  ex  rel.  EUCKBR  r.  STALLOUP, 

Judge. 

(Supreme  Court  of  Washington.     April  29, 

1885.) 

Writ  of  Prohibition— Whek  Obantsd. 

Where  defendant  Is  entitled  to  have  the 
action  tried  in  the  county  of  his  residence,  hav- 
ing complied  with  the  statutory  prorisions  neces- 
sary to  entitle  him  to  such  remoTal,  the  court 
will  be  prohibited  from  proceeding  further  in  the 
case,  except  to  cause  It  to  be  certified  in  the 
proper  county. 

Application  on  the  relation  of  Wyatt  J. 
Rucker  against  John  O.  Stallcup,  Jadge  of  the 
s\iperlor  court  of  Pierce  county,  for  writ  of 
prohibition  to  prevent  defendant  from  pro- 
ceeding to  the  trial  of  a  certain  cause.  Grant- 
ed. 

Crowley,  SuUivan  &  Grosscup,  for  petitioner. 
Stiles,  Stevens  &  Tillingbast,  for  respondent 

PER  CUItlAJVI.  Prom  the  return  of  the  re- 
spondent it  appears  that  the  petitioner  had 
done  nothing  In  the  case  which  he  sought  to 
have  removed  to  the  county  of  his  residence, 
except  to  attempt  to  coaiply  with  the  provi- 
sions of  the  rtatute  necessary  to  entitle  him 
to  such  removal;  and  that,  at  the  time  to 
which  the  preliminary  order  in  this  proceeding 
related,  be  had  fully  complied  with  such  pro- 
visions. This  being  so,  we  think  the  case 
falls  within  the  principle  announced  in  State 
V.  Superior  Court  of  Pierce  Co.,  9  Wash.  668, 
38  Pac  206;  and  that,  under  the  rule  therein 
announced,  the  petitioner  was  entitled  to  have 
the  case  removed  in  accordance  with  his  de- 
mand. It  follows  that  the  superior  court  of 
Pierce  county  must  be  perpetually  prohibited 
from  further  proceeding  in  the  case,  except 
to  cause  it  to  be  certified  to  the  superior  court 
of  Snohomish  county. 


(11  Wash.  CT6I 
JUCH  V.  HANNA. 
(Supreme  Court  of  Washington.     April  24, 
1895.) 

CosTiutJASCB — Discretion  o»  Court— Assioh- 
UBNT  or  Cadses- Obdek  of  Hbariko. 

1.  The  refusal  of  a  continuance  in  order  to 
obtain  an  absent  witness,  on  the  ground  of  want 
of  diligence,  is  within  the  sound  discretion  of  the 
lower  court 

2.  The  fact  that  other  canses  have  been  as- 
signed for  hearing  on  the  same  day,  and  that 
as  assigned  they  precede  plaintiff's  cause,  does 
not  require  the  court  *o  dispose  of  such  prior  as- 
signments first. 

Appeal  from  superior  court.  King  county; 
J.  W.  Langley,  Judge. 
Petition  by  Emma  Juch  against  John  W. 
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Uanna  to  set  aside  a  Judgment  From  a 
Judgment  dismissing  the  cause,  plaintiff  ap- 
peals.    Affirmed. 

Blaine  &  De  Yriee,  for  appellant  E.  C. 
Huglies,  H.  H.  A.  Hastings,  and  L.  B.  Sted- 
man,  for  respondent 

GORDON,  J.  The  appellant  filed  a  peti- 
tion in  the  superior  court  for  the  purpose  of 
having  a  Judgment  recovered  against  her 
and  one  Charles  E.  Locke  set  aside  and  va- 
cated. The  petition  was  verified  on  Decem- 
ber 30,  1S92.  Issue  was  Joined  on  May  3, 
1893.  On  August  28,  1893,  the  appellant  by 
her  attorneys,  noticed  the  cause  for  trial; 
and,  pursuant  to  such  notice,  the  cause  was 
assigned  for  trial  on  the  7th  day  of  Decem- 
ber, 1893.  On  that  day  a  motion  for  con- 
tinuance was  filed  by  appellant,  supported 
by  the  affidavit  of  cue  of  her  counsel.  The 
affidavit  shows  that  appellant  is  a  resident 
of  the  state  of  Connecticut;  "that  the  evi- 
dence of  said  plaintiff  and  the  said  Charles 
E.  Locke  Is  material  for  [appellant's]  cause; 
and  that  the  facts  which  [appellant]  can 
prove  by  said  witness  Charles  E.  Locke  can- 
not be  proved  by  any  other  person  or  per- 
sons."  The  affidavit  then  sets  out  what  the 
said  Locke  would  testify  to,  if  present  and, 
proceeding,  says:  "That,  immediately  upon 
the  setting  of  the  above-entitled  cause  for 
trial,  affiant  telegraphed  to  appellant  to  as- 
certain the  whereabouts  of  said  Locke,  and 
when  the  deposition  of  plaintiff  and  said 
Locke  could  be  taken,  and  that  on  the  22d 
of  November  affiant  received  a  telegram 
from  said  appellant  referring  affiant  to  the 
said  Charles  E.  Locke  for  dates  and  details 
in  regard  to  the  taking  of  said  deposition, 
and  affiant  immediately  telegraphed  said 
Locke  in  regard  to  the  taking  of  said  depo- 
sition, but  as  yet  has  received  no  reply  from 
him,"  etc.  Appellant's  motion  for  a  contin- 
uance was  overruled,  and  exception  taken. 

It  appears  from  the  bill  of  exceptions  that 
four  causes  had  been  assigned  for  trial  on 
said  December  7th,  In  the  following  order, 
and  numbered,  respectively,  13,530,  6,882, 
15,227,  and  15,775,  the  first  of  which,  when 
,  called,  was  passed  for  reassignment,  pursu- 
ant to  stipulation  of  parties.  The  second 
cause  was  postponed  until  2  o'clock  of  said 
day.  At  that  hour  said  cause  was  again 
caUed  for  hearing,  and  passed  because  It  ap- 
peared that  some  of  the  witnesses  for  one 
of  the  parties  in  that  cause  were  not  then 
present  The  court  then  called  the  present 
cause  for  trial,  "against  the  objection  of 
plaintiff's  [appellant's]  counsel,"  who  were 
also  counsel  for  plaintiff  in  cause  No.  6,882. 
Continuing,  the  bill  recites:  "That  E.  F. 
Blaine,  counsel  for  plaintiff  in  each  of  said 
causes,  stated  that  he  was  ready  to  proceed 
with  cause  No.  6,882,  but  that  he  was  not 
ready  and  could  not  proceed  with  the  trial 
of  cause  15,227  [the  case  at  bar],  for  the 


reason  that  he  had  expected  to  try  cause 
No.  6,882  at  that  hour;  that  Jie  was  unable 
to  proceed  with  the  trial  of  Juch  v.  Hanna 
because  of  the  absence  of  witnesses  and  ma- 
terial evidence  on  behalf  of  plaintiff  therein 
[appellant].  The  court,  being  convinced  that 
the  only  absent  evidence  and  witnesses  were 
those  referred  to  and  nam'ed  in  the  affida- 
vit of  continuance,  above  referred  to  and 
made  a  pajrt  hereof,  peremptorily  called  said 
cause  for  immediate  disposition;  and  the 
plaintiff  [appellant]  offering  nothing  in  sup- 
port of  her  petition,  nor  any  new  cause  for 
the  continuance  of  the  hearing  thereof,  the 
court  then  and  there  ordered  the  same  to  be 
dismissed  for  want  of  prosecution."  From 
the  Judgment  of  dismissal  this  appeal  Is 
taken. 

An  application  for  a  continuance  rests  In 
the  sound  discretion  of  the  trial  court  and 
the  examination  of  the  record  satisfies  us 
that  the  learned  trial  court  did  not  abuse  its 
discretion  in  overruling  the  motion.  Where 
an  application  for  a  continuance  is  for  the 
purpose  of  securing  testimony, ,  it  should 
show  that  diligence  has  been  used  to  pro- 
cure such  testimony.  This  case  had  been 
pending  nearly  a  year  prior  to  the  time  ap- 
pointed for  trial.  It  was  commenced  by  the 
appellant.  If  the  evidence  of  Locke  was 
deemed  material,  knowing  his  residence  an4 
whereabouts  and  the  materiality  of  bis  evi- 
dence, ample  time  had  elapsed  In  which  to 
have  procured  it  But  no  effort  appears  to 
have  been  made  to  procure  it  and  the  cause 
was  assigned  for  trial  on  the  application  of 
appellant's  counsel. 

Without  further  discussion,  we  deem  it 
sufficient  to  say  that  we  think  the  applica- 
tion was  devoid  of  merit;  and  the  same  is 
true  of  the  objection  made  to  the  disposition 
of  the  cause  when  it  was  reached  for  trial 
on  that  day.  The  mere  fact  that  other 
causes  had  also  been  assigned  for  hearing 
upon  the  same  day,  and  preceded  In  the  or- 
der of  assignment  the  cause  of  appellant 
would  not  Justify  the  assumption  of  counsel 
that  it  was  the  duty  of  the  court  to  actually 
hear  and  dispose  of  said  prior  assignments 
before  taking  up  appellant's  cause.  The  en- 
tire matter  rested  in  the  discretion  of  the 
trial  court.  This  court  will  presume  that 
the  disposition  made  of  the  other  causes  as- 
signed for  trial  upon  that  day  was  Justified 
by  the  circumstances  surrounding  them. 

Appellant's  motion  for  a  continuance  hav- 
ing been  overruled,  in  the  absence  of  any 
further  showing  of  cause  for  continuance  or 
delay,  or  any  suggestion  that  appellant  had 
other  witnesses  or  proof  to  submit  upon  tri- 
al, or  that  she  desired  to  do  so,  the  Judg- 
ment of  dismissal  was  properly  entered,  and 
it  is  affirmed. 

HOYT,  C.  X,  and  ANDERS,  SCOTT,  and 
DUNBAR,  JJ.,  concur. 
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BRUNDAGE  v.  BURKE  et  «1. 

(Sapreme  Covtt  of  WaBbinKton.     April  29, 

18S5.) 

UsuBT— What  Constitdtes— Patmbsi  dmdbb 
Oral  Contract. 

1.  Hill's  Code.  «  2795,  2798,  fixes  the  legal 
rate  of  interest  at  10  per  cent,  but  provides  that 
«ny  other  rate  of  interest  agreed  on  in  writing 
shall  be  legal.  Bdd  that,  where  a  borrower  paid 
interest  in  excess  of  10  per  cent,  in  fnlfiUment  of 
an  oral  contract  to  pay  such  exceesire  interest, 
he  is  not  entitled  to  have  the  excess  of  interest 
paid  over  10  per  cent,  applied  as  usurious  in  pay- 
ment of  the  loan.     Dunbar,  J.,  dissenting. 

2.  Usary,  to  be  available  as  a  defense,  must 
be  pleaded. 

Appeal  from  snperlor  court.  King  county; 
J.  W.  liBiigley,  Judge. 

Action  by  C.  C.  Brundage  against  H.  C. 
Burke  and  another.  There  was  a  judgment 
for  defendants,  and  plalqtlfl  appeals.  Re- 
versed. 

Pratt  A  White,  for  appellant  Ralph  Si- 
mon, for  respondents. 

ANDERS,  J.  On  June  10,  1891,  the  re- 
spondents, who  were  defendants  in  the  court 
below,  borrowed  $300  from  the  appelhint,  and, 
to  secive  the  payment  of  the  same,  they  exe- 
cuted and  delivered  to  blm  a  bill  of  sale  of 
certain  iwrsonal  property,  consisting  of  house- 
hold furniture  and  other  effects.  The  rate 
of  Interest  to  be  paid  on  the  loan  was  not  evi- 
denced by  any  writing,  but  the  parties  agreed 
orally  that  it  should  be  5  per  cent,  per  month. 
This  action  was  brought  to  foreclose  the  bill 
of  sale,  upon  the  theory  and  understanding 
that  the  same  was,  in  effect,  a  chattel  mort- 
gage. The  complaint  sets  forth  all  the  facts 
necessary  to  constitute  a  cause  of  action,  and 
prays  Judgment  for  the  principal  sum  of  $300 
and  costs,  and  for  a  decree  foreclosing  the 
bill  of  sale,  and  that  the  property  therein  de- 
scribed be  sold,  and  the  proceeds  thereof  be 
applied  in  payment  of  plalntlEF's  claim  and 
costs.  The  .defendants  admitted  all  of  the 
averments  in  the  complaint,  except  that  the 
said  $300  had  not  been  paid,  and  affirmatively 
alleged  "that  the  debt  and  demand  sued  tor 
by  plalntitC  herein  has  been  fully  paid  and  dis- 
charged." Upon  this  issue  alone  the  cause 
was  tried.  The  defendants,  having  the  af- 
firmative of  the  issue,  proved  that  at  the  end 
of  each  month,  for  six  successive  months  sub- 
sequent to  the  date  of  the  loan,  they  promptly 
paid  $15  as  interest  thereon,  and  that  there- 
after they  made  further  payments  from  time 
to  time  on  account  of  Interest,  up  to  July  15, 
1S03,  after  which  time  nothing  further  was 
paid.  The  aggregate  amoimt  of  all  the  pay- 
ments so  made  was  $341.  Upon  this  evidence 
tlie  court  denied  plaintiff's  motion  for  Judg- 
ment, and,  it  appearing  to  the  court  that  the 
whole  amount  paid  by  defendants  was  equal 
to  tbe  sum  loaned,  together  with  interest 
thereon  at  tbe  rate  of  10  per  cent,  per  annum, 
it  gave  Judgment  for  defendanta  for  costs, 
from  which  plaintiff  appealed. 

By  the  statute  in  force  at  the  date  of  the 


loan,  the  legal  rate  of  Interest  In  this  state 
was  fixed  at  10  per  cent  per  annum;  but 
there  was  a  further  provision  that  "any  rate 
of  ititerest  agreed  on  by  parties  to  a  contract, 
specifying  the  same  in  writing,  shall  be  valid 
and  legal."  1  Hill's  Code,  Si  2795,  2796. 
These  two  sections  comprehend  the  whole  law 
on  the  subject  of  interest  and  it  will  be  seen 
that  no  penalties  or  forfeitures  were  imposed 
or  mentioned.  There  was  no  restriction  what- 
ever as  to  the  rate  of  interest  that  might  be 
recovered  If  specified  in  writing,  and  it  was 
not  made  unlawful  to  receive  and  retain  any 
specified  rate  of  Interest  If  6  per  cent,  per 
month  had  been  contracted  for  In  writing, 
there  could  be  no  question  but  that  it  could 
have  been  collected;  for  the  law  itself  says 
that  such  a  contract  is  valid  and  legal,  and 
no  court  would  be  warranted  In  declaring  it 
invalid.  Theoral  contract  in  this  Instance  was 
not  enforceable,  simply  because  it  was  oral; 
and  the  question  to  be  determined  is  whether 
such  a  contract  can  be  repudiated  after  it  has 
been  completely  executed,  and  the  interest 
paid  thereunder,  in  excess  of  10  per  cent,  per 
annum,  recovered  back,  or,  which  is  the  same 
thing,  applied  in  payment  of  the  principal 
debt  at  the  instance  of  the  debtor.  Many 
cases  are  cited  by  respondents  in  support  of 
the  affirmative  of  this  question;  but  they  are 
all  predicated  upon  the  fact  that  usurious  in- 
terest was  paid,  and  in  such  cases  the  rule 
contended  for  by  respondents  may  be  said  to 
be  general,  if  not  universal.  See  27  Am.  & 
Eng.  Enc.  Law,  p.  963.  But,  in  ordar  to  as- 
certain whether  tbe  doctrine  announced  in 
these  cases  is  applicable  to  the  case  at  bar,  it 
is  necessary  to  determine  whether  the  re- 
spondents did  in  fact  pay  usurious  Interest. 
If  they  did,  it  must  be  conceded  tliat  their 
contention  must  prevail.  The  legal  definition 
of  •"usury"  is:  "The  taking  of  more  interest 
for  the  use  of  money  than  the  law  allows." 
3  Pars.  Cont  (8th  Ed.)  p.  116;  Dunham  v. 
Gould,  16  Johns.  367.  Now,  in  this  case,  the 
plaintiff  did  not  receive  more  interest  than 
the  law  allowed,  because  he  was  not  prohibit- 
ed from  taking  any  amount  defendants  saw 
fit  to  give.  The  defendants  were  under  no 
obligation  to  pay  5  per  cent,  per  month  under 
their  oral  contract,  but,  having  voltmtarily 
done  so,  there  is  no  law  in  this  state  which 
will  enable  them,  directly  or  Indirectly,  to  re- 
cover it  back.  If  they  had  promised  in  writ- 
ing to  pay  this  interest,  and  had  then  refused, 
the  law,  as  we  have  said,  would  compel  them 
to  comply  with  the  terms  of  their  agreement; 
and  we  think  that  their  oral  agreement,  after 
it  was  fully  executed,  became  as  valid  and 
Irrevocable  as  If  it  had  been  reduced  to  writ- 
ing in  the  first  instance.  In  regard  to  exe- 
cuted contracts,  which  are  required  to  be  in 
writing  in  order  to  be  enforced,  Mr.  Bishop, 
in  his  work  on  Contracts  (section  G31),  says: 
"A  contract  which  cannot  be  enforced,  be- 
cau^  not  conformable  to  statutes  requiring  it 
to  be  in  writing,  is  rendered,  by  volimtary 
execution,  good;  neither  party  can  undo  what 
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has  tbus  been  done."  WhUe  tbls  rule  of  law 
Is  generally  recognized  by  tbe  courts,  some 
of  tbom  bold  tbat  it  Is  not  applicable  to  cases 
of  voluntary  payments  of  illegal  interest,  be- 
cause sucb  payments  are  considered  as  having 
been  made  under  moral  duress.  See  Bank  v. 
Ho<lgdon,  62  N.  H.  300.  Otber  courts  bold 
tbat  even  usurious  Interest,  wblcb  has  been 
voluntarily  paid,  cannot  be  recovered  back. 
Woolfolk  V.  Bird,  22  Minn.  341;  Quinn  T. 
Boynton,  40  Iowa,  304;  Latbam  v.  Associa- 
tion, 77  N.  C.  145.  It  bas  often  been  said 
tbat  the  object  and  policy  of  usiu-y  laws  is  to 
protect  tbe  needy  borrower  from  the  rapacity 
of  the  money  lender.  But  as  tbe  policy  of 
tbe  law,  upon  any  purely  legislative  question, 
must  be  sought  for  in  tbe  law  itself,  it  would 
seem  that  the  legislature  of  this  state  did  not 
deem  It  either  necessary  or  politic  to  prohibit 
the  lender  from  taking,  or  the  borrower  frcHn 
giving,  any  rate  of  Interest  which  might  be 
agreed  upon  between  them.  A  statute  of  Min- 
nesota provided  that  "no  contract  for  a  greater 
rate  of  interest  than  twelve  dollars  upon  one 
hundred  dollars  for  a  year  shall  be  valid  for 
tbe  excess  of  interest  over  twelve  per  cent." 
Rev.  St  1866,  c.  10,  9  1.  But  it  prescribed  no 
penalty  for  making  sucb  a  contract,  and  tbe 
supreme  court  of  tbat  state,  in  speaking  of  tb$ 
policy  indicated  by  tbat  statute,  said:  "In 
some  of  the  states  a  recovery  of  excessive  in- 
terest, voluntarily  paid.  Is  Jnstifled  on  grounds 
of  public  policy.  Tbe  public  policy  indicated 
by  our  statute  will  prevent  a  recovery  by  the 
creditor  of  tbe  excess  stipulated  for,  but  It 
does  not  require  that  the  debtor  shall  be  dis- 
abled to  pay  such  excess,  or  to  give  away  bis 
money.  If  be  chooses  to  make  that  use  of  It." 
Woolfolk  T.  Bird,  22  Minn.  311.  That  lan- 
guage, we  think,  expresses  the  policy  fore- 
shadowed by  our  own  statute. 

The  further  points  are  made  by  appelkint 
that  there  is  no  usury  law  in  this  state,  and 
that  the  defense  of  usury,  in  order  to  be  avail- 
able on  the  trial,  must  be  pleaded.  Properly 
speaking,  we  had  no  usury  law  at  the  time  of 
this  transaction,  and  that  when  usury  is  re- 
lied upon  as  a  defense  it  must  be  pleaded  is 
well  settled  as  a  legal  proposition  everywhere. 
We  think  tbe  defend:  its  entirely  failed  In 
their  defense,  and  that  plaintiff's  motion  for 
Judgment  should  have  been  sustained.  The 
Judgment  must  therefore  be  reversed,  and  the 
cause  remanded,  with  directions  to  enter  Judg- 
ment for  appellant  in  accordance  with  the 
prayer  of  tbe  tomplaint 

HOYT,  0.  J.,  and  GORDON,  J.,  concur. 
DUNBAR,  J.,  dissents. 


(11  Wasb.  6S4) 
SOUCITORS'  LOAN  &  TRUST  CO.  v. 
WASHINGTON  &  I.  R.  CO. 
(Supreme  Court  of  Washington.     May  1,  1895.) 

MoRTO  AO  ES— FOHEOIXM  DRB. 

Under  Code  Civ.  Proc.  ^  501,  relative  to 
the  sale  of  real  property  under  execution,  and  un- 
der tbe  general  rule  of  equity  relative  to  sucb 


sales,  a  purchaser  of  a  part  of  mortgaged  prem- 
ises before  foreclosure  la  entitled,  in  case  of  a 
foreclosure  sale,  to  an  order  directing  the  sale  of 
all  of  the  mortgaged  premises  still  owned  by  the 
mortgagor,  before  offering  for  sale  that  portion 
claimed  by  him. 

Appeal  from  superior  conn,  Spokane  coun- 
ty; Norman  Buck,  Judge. 

Action  by  the  Solicitors'  lioan  &  Trust  Com- 
pany against  Wilson  Meads  and  M.iry  A. 
Meads,  bis  wife,  tbe  Washington  &  Idaho 
Railroad  Company,  and  others,  to  foreclose  a 
mortgage.  Judgment  for  plaintiffs.  From 
the  portion  of  the  Judgment  refusing  tbe 
prayer  of  tbe  defendant  Washington  &  Idaho 
Railroad  Company  that  the  land  be  sold  in 
parcels  so  as  to  protect  Its  interests,  it  ap- 
peals.   Reversed. 

H.  M.  Herman,  for  appellant  C.  B.  Upton 
and  Fenton  &  Henley,  for  respondent 

ANDERS,  J.  On  September  6,  1888.  WU- 
son  Meads  and  Mary  A.  Meads,  his  wife,  ex- 
ecuted and  delivered  to  the  iioIloitorH'  Loan 
&  Trust  Company  a  mortgage  on  an  StKicre 
tract  of  land  in  Spokane  coimty,  descrilied  as 
the  "east  half  of  tbe  northwest  (luarter  of  sec- 
tion 29,  in  township  25,  north,  range  44  east" 
to  secure  the  paymentof  their  promissory  note 
of  that  date  for  $550.  Subsequently  they  sold 
and  conveyed  by  warranty  deed  to  the  Wash- 
ington &  Idaho  Railroad  Company  a  strip 
of  land  100  feet  wide,  and  extending  dla.<;oual- 
ly  across  the  north  half  of  the  morttfaged 
premises.  The  railroad  company  thereafter 
constructed  a  railroad  upon  this  right  of  way 
upon  a  grade  of  from  two  to  four  feet  above 
the  natural  surface  of  the  ground,  fenced  it 
on  each  side,  and  dug  a  ditch  some  two  or 
three  feet  deep  along,  and  parallel  with,  the 
grade.  Between  four  and  Ave  acres  were 
thus  cut  off  from  the  main  body  of  tbe  orig- 
inal tract,  and  the  right  of  way  Included  some- 
thing over  two  acres  thereof.  The  terms  and 
conditions  of  the  note  and  mortgage  not  hav- 
ing been  complied  with  by  Meads  and  wife, 
the  respondent  instituted  this  action  to  fore- 
close its  mortgage.  The  mortgagors,  the 
railroad  company,  and  some  judgment  cred- 
itors were  made  parties  defendant,  and  a  de- 
fault judgment  was  taken  against  all  of  the 
defendants  except  the  railroad  company.  It 
appeared,  and  filed  an  answer,  in  wlilch  it  al- 
leges its  ownership  of  a  strip  of  land  100  feet 
wide  over  and  across  tbe  premises  described 
In  the  complaint;  tbat  the  value  of  tbe  tract 
of  land  covered  by  plaintiff's  mortgage  Is 
largely  in  excess  of  what  is  necep-sary  to  se- 
cure the  payment  of  the  amount  due  upon  the 
mortgage,  including  interest,  costs,  and  attor- ' 
npy's  fees;  and  that  a  sale  of  said  premises 
in  parcels  can  be  made  without  Injury  to  tbe 
Interests  of  the  parties  thereto;  and  praying 
the  court  to  ascertain  and  find  that  the  prop- 
erty can  be  sold  in  parcels,  and  to  direct  the 
sale  of  the  tracts  separated  from  each  other  by 
the  defendant's  right  of  way  separately,  and 
prior  to  tbe  sale  of  the  land  conveyed  to  de- 
fendant if  a  sale  thereof  be  found  necessary. 
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The  court  refused  to  order  the  ]and  to  be  sold 
In  parcels,  and  the  only  question  to  be  deter- 
mined on  this  appeal  is  yrhether  It  erred  In  so 
doing.  Numerous  authorities  are  cited  by  the 
learned  counsel  for  appellant  to  sustain  his 
contention  that  it  ^as  the  duty  of  the  court 
to  ascertain  whether  the  mortgaged  premises 
could  be  sold  in  parcels,  and,  if  so,  to  direct 
so  much  oqly  to  be  sold  as  might  be  neces- 
sary to  pay  the  amoubt  due  plalntilT.  There 
can  be  no  doubt  that  It  was  the  duty  of  the 
court  to  protect  the  Interests  of  the  railroad 
company,  so  far  as  It  could  be  done  without 
impairing  the  right  of  respondent  under  its 
mortgage.  The  latter  had  a  right  to  have  the 
lien  of  its  mortg!  ge  protected  in  the  fullest 
manner  possible.  Wilts.  Mortg.  Force.  {  490. 
And  If  it  was  the  duty  of  the  court,  after  as- 
certaining that  the  respondent's  mortgage  was 
valid,  and  prior  in  point  of  time  to  appellant's 
deed,  to  do 'anything  beyond  ordering  a  sale 
of  the  property  to  satisfy  the  mortgage  debt, 
it  was  to  see  that  appellant  was  not  injured 
by  an  Improper  method  of  saie. 

It  is  said  in  Niles  v.  Harmon,  80  ID.  396, 
cited  by  appellant,  that:  "Where  the  owner 
of  land  mortgaged  conveys  a  portion  of  it. 
It  Is  his  duty  to  protect  the  grantee  against 
the  mortgage,  and  in  foreclosing  the  mortgage 
it  is  Just  and  right  that  it  should  be  satisfied, 
if  may  be,  out  of  the  portion  of  the  land  which 
remains  to  the  mortgagor,  and  that  it  should 
be  first  charged  with  the  debt  This  protects 
th3  interest  of  the  purchaser  of  the  part,  and 
makes  the  mortgagor  but  pay  his  own  debt 
out  of  Lis  own  land.  It  saves  such  purchaser 
trom  loss  and  injury,  and  does  no  harm  to 
any  one  else."  The  rule  there  laid  down  as  to 
the  order  of  sale  In  cases  where  the  mortgagor 
tias  sold  and  conveyed  a  portion  of  the  mort- 
gaged premises  has  long  been  recognized  and 
enforced  by  courts  of  equity,  and  should  be 
adopted  and  followed  in  this  case,  imless  it 
is  clearly  in  contravention  of  the  provisions  of 
onr  statute.  Section  627  of  the  Code  of 
Procedure  provides  that  "In  rendering  Judg- 
ment, of  foreclosure,  the  court  shall  or- 
der the  mortgaged  premises,  or  so  much  there- 
of as  may  be  necessary,  to  be  sold  to  satisfy 
the  mortgage  and  costs  of  the  action."  This 
is,  in  effect,  what  the  court  did  in  this  in- 
stance; but  it  wiU  be  observed  that  this  sec- 
tion of  the  statute  does  not  purport  to  des- 
ignate the  order  of  sale.  It  does  not,  there- 
fore, follow  that  the  Judgment  must  be  sus- 
tained merely  because  it  is  in  conformity  with 
the  general  language  of  the  statute.  If  the 
mortgagor  had  been  the  owner  of  the  whole  of 
the  mortgaged  premises  at  the  time  of  the 
trial,  the  Judgment,  as  entered,  would  not  be 
open  to  criticism,  for  the  reason  that,  in  such 
cases,  It  Is  .the  duty  of  the  sheriff,  rather  than 
ttiat  of  the  court,  to  determine,  in  limine, 
whether  the  mortgaged  premises  should  be 
•old  in  parcels  or  otherwise.  In  reference  to 
this  question  the  supreme  court  of  California, 
in  Jones  v.  Gardner,  57  Cal.  041,  cit,ed  by  re- 
spondent, said:    '^he  court  was  not  bound  to 


ascertain  at  the  trial  whetbor  It  would  be  to 
the  advantage  of  defendant  to  liave  the  lots 
sold  separately.    It  may  be  the  duty  of  the 
sheriff  to  malce  sale  of  the  lots  separately, 
and  It  would  seem  to  be  the  right  of  the  mort- 
gagor to  direct  the  order  of  the  sale;  but  de- 
fendant is  not  called  on  to  plead  that  It  would 
be  to  his  disadvantage  to  have  the  lands  sold 
in  gross,  and  such  a  plea  creates  no  material 
issue."     And  in  Pie!  v.  Brayer,  30  Ind.  332, 
it  was  held,  under  a  statute  similar  to  ours, 
that,  where  the  wbole  sum  secured  by  the 
mortgage  is  due,  no  such  question  as  whether 
the  court  in  a  foreclosure  proceeding  is  re- 
quired to  ascertain  whether  the  property  can- 
not be  sold  in  parcels  can  properly  be  pre- 
sented   to  .the   court    These    decisions   are 
based  upon  the  principle  that  where  the  law 
has  confided  the  method  of  conducting  sales  to 
a  public  officer,  it  must  be  presumed  that  he 
will  obey  the  law,  and,  until  he  fails  so  to 
do,  the  court  is  not  bound  to,  and  will  not 
Interfere  in  behalf  of    an   interested   party. 
Accordingly,  in  the  case  above  cited  from  In- 
diana, it  was  ^eid  tbat  it  is  the  duty  of  the 
sheriff  to  sell  according  to  law.  even  though 
the  decree  of  the  court  direct  otherwise.    But 
these  cases  are  not  authority  upon  the  point 
now  under  consideration,  for  the  reason  that 
the  rights  of  a  pu-chaser  of  mortgaged  proi>- 
erty  were  not  there  passed  upon  or  consider- 
ed.    The  Code  of    Procedure  prescribes  thp 
manner  of  enforcing  decrees  of  foreclosure,  and 
is  as  follows:    "Sec.  630.  The  decree  may  be 
enforced  by  execution,  as  an  ordinary  decree 
for  the  payment  of    mon^.     The  execution 
shall  contain  a  description  of  the  mortgaged 
ivoperty.     The  sheriff  shall  endorse  upon  the 
execution  the  time  when  he  receives  it,  ami 
be.  shall  thereupon  forthwith  proceed  to  sell 
the  mortgaged  premises,  or  so  much  thereof 
as  m^y  be  necessary  to  satisfy  the  judgment, 
interest   and    costs,    upon    giving    the   notice 
prescribed  in  |  500  relating  to  sales  of  prop- 
erty under  executioii."     And  as  to  sales  unacr 
execution  it  is  p>'ovlded  in  section  601  tbat 
"when  the  sale  is  of  real  property,  and  consist- 
ing of  several  known  lots  or  parcels,  they  shall 
be  sold  separately  or  otherwise  as  is  likely  to 
bring  the  highest  price;    or,  when  a  portion 
of  such  real  property  is  claimed  by  a  third 
person,  and  herequbres  It  to  be  sold  separately- 
such  portion  shall  be  sold  separately."    Where 
the  real  property  to  be  sold  does  not  consist 
of  known  lots  or  parcels  the  rule  Is  that  "t^^ 
sheriff  shall  offer  the  land  for  sale,  the  1°** 
and  parcels  separately  or  together  as  he  sim^^ 
deem    most   advantageous.     All   land  except 
town  lots  shall  l)e  sold  by  tbe  acre."    Section 
504.     See,    also,    section    505.     Section     63*- 
cited  by  appellant.   Is   clearly  Vnapplicat>le    ^° 
the  facts  of  this  case,  as  win  appear  by  reaa- 
ing  It  In  connection   -with  the  preceding    s®*^" 
tion.     It  will  be  seen.  t>y  ^n  examlnatloxi   ol 
these  several  sections  of  the  Code,  that  **°J^ 
of   them  contain    anytlaVng   inconsistent     "^'^^^ 
the  equitable  rule  contended  for  by  appe-^l®^^'^ 
They  refer  genei-ally,  ao  tar  as  K^^*^"*^*^"**  ^^ 
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cecdlngs  are  concerned,  to  sales  -where  no  part 
of  the  mortgaged  property  has  been  alienated. 
In  foot,  section  501  seems  to  recognize  the 
right  of  one  claiming  a  portion  of  the  prop- 
erty which  is  to  be  Bvid  to  have  his  part  sold 
separately.  We  think  the  appellant  was  just- 
ly entitled  to  an  order  directing  the  sheriff  to 
sell,  according  to  law,  all  of  the  mortgaged 
premises  remaining  to  the  mortgagors,  before 
offering  for  sale  that  portion  conveyed  to  and 
owned  by  appellant.  Foster  y.  Bank,  34  N. 
J.  Eq.  48.  That  portion  of  the  judgment  ap- 
pealed from  Is  therefore  reversed,  and  the 
cause  remanded,  with  instructions  to  direct  the 
property  to  be  sold  in  the  order  above  Indi- 
cated. 

HOYT,  O.  J.,  and  GORDON,  J.,  concur. 


(11  Wash.  6S0) 

HADLOCK  et  al.  v.  SHtJMWAT  et  al. 
(Supreme  Court  of  WashlnRton.     May  4,  1893.) 

iiabokbk'8  libr— cosvebsioji  of  timber  into 
Lumber. 
Laws  1893,  p.  428,  $  2,  jtivinK  a  lien  for 
labor  performed  in  converting  timber  into  lum- 
ber and  shingles,  and  defining  lumber  to  be  "ev- 
ery article  •  •  •  inamifactured  from  sawlogs 
or  other  timbei,"  authorizes  a  lien  on  shingle 
Imlts  for  labor  performed  in  converting  the  tim- 
ber into  such  bolts. 

Appeal  from  superior  court,  Skagit  county; 
Henry  McBride,  Judge. 

Action  by  William  Hadlock  and  others 
against  John  Shuinway  and  others.  Judg- 
ment for  plaintiffs,  and  defendants  appeal. 
Affirmed. 

C.  K.  Bonestell,  for  appellants.  Sinclair  & 
Smith,  for  respondents. 

SCOTT,  J.  This  action  was  brought  to 
foreclose  a  lien  on  shingle  bolts,  for  labor  per- 
formed thereon.  Judgment  was  rendered  for 
plaintiffs,  and  defendants  appealed.  The  Bel- 
fast Shingle  Company  was  the  owner  of  a  tract 
of  timber  land  in  Skagit  county,  and  entered 
Into  a  contract  witli  defendant  Shumway  to 
convert  the  timber  thereon  into  shingle 
bolts.  Shumway  employed  plaintiffs  to  per- 
form the  labor.  The  act  under  which  the 
right  of  lien  Is  asserted  Is  found  in  Laws 
1893,  p.  428.  Appellants  contend  that  the 
right  to  a  lien  on  shingle  bolts  is  conferred 
only  by  section  1  of  said  act,  and  that  the 
plaintiffs  could  not  assert  a  lien  thereunder 
for  the  reason  that  they  were  hired  to  per- 
form the  labor  by  Shumway,  who  was  him- 
self an  independent  contractor,  and  not  the 
owner  of  the  timber  or  the  bolts  when  man- 
ufactured. However  this  may  be.  we  think 
a  lien  upon  shingle  bolts  is  authorized  by 
section  2  of  said  act.  This  section  confers  a 
right  of  lien  upon  all  persons  performing 
work  in  manufacturing  sawlogs  or  other 
timber  Into  lumber  and  shingles,  and  defines, 
"lumber"  to  be  "all  logs  or  otner  timber 
sawed  or  split  for  use,"  and  "every  article 
of  whatsoever  nature  or  description  manu- 


factured from  sawlogs  or  other  timber."  It 
Is  contended  that  this  section  does  not  ap- 
ply, for  the  reason  that  the  timber  was  not 
manufactured  Into  shingles,  and  that  the 
words  "sawed  or  spUt  for  use"  cannot  be- 
held to  include  shingle  bolts  which  cannot 
be  used  until  they  have  been  actually  con- 
verted Into  shingles.  But  it  seems  to  us 
tliat  the  Intent  of  the  act  was  to  give  a  lien 
in  cases  of  this  kind,  and  we  think  the  po- 
sition of  the  respondents  must  be  sustained. 
A  shingle  bolt  is  a  manufactured  article, 
within  the  spirit  of  section  2.  It  is  prepared 
for  a  special  purpose,  and  after  preparation 
Is  practically  worthless  for  any  other  pur- 
pose than  to  be  converted  into  shingles.  The 
shingle  bolt  is  valuable,  not  so  much  for  the 
timber  It  contains,  as  for  the  result  of  the 
labor  performed  upon  It  In  giving  it  certain 
dimensions  and  a  particular  character  of  Its 
own.    Affirmed. 

HOYT,  C.  J.,  and  ANDERS  and  GORDON, 
JJ.,  concur. 


(U  W«sh.  697) 
LOCKWOOD,  County  Treasurer,  v.  ROYS. 

(No.  1.648.) 
(Supreme  Conrt  of  Washington.     May  11,  1895.) 

T^iZATiOif  OF  Real  Estate  —Manner  or  Listino 
FOR  Taxation. 

1.  The  provision  of  Laws  1881,  c  40.  8  48. 

that  the  assessor  shall  determine  the  value  of 
each  piece  of  real  property  listed  for  taxation, 
and  shall  enter  the  value  thereof  opposite  each  de- 
scription of  property,  is  for  the  benefit  of  the 
propi-rty  owner,  and  therefore  mandatory,  and  a 
failure  to  comply  therewith  invalidates  the  as- 
sessment. 

2.  The  omissioi:  of  the  assessor  to  enter  the 
value  of  each  piece  of  retdty  opposite  its  descrip- 
tion, as  provided  by  Laws  1891,  c.  140,  §  48. 
cannot  be  supplied  by  such  action  on  the  part  of 
the  treasurer. 

Appeal  from  superior  court.  Pacific  county; 
W.  W.  Langhorne,  Judge. 

Proceedings  by  Sumner  F.  Lockwood,  coun- 
ty treasurer,  against  L.  W.  Roys,  for  judg- 
ineut  and  sale  of  property  for  delinquent  tax- 
es. From  a  judgment  against  bis  property, 
said  Roys  appeals.     Reversed. 

Bogle  &  Richardson,  Richard  K.  Boney, 
F.  Campbell,  and  Hoxle  &  Richardson,  for 
appellant  Marion  D.  Egbert,  Pros.  Atty., 
and  Lowen  E.  Glnn,  for  respondent 

DUNBAR,  J.  This  is  a  proceeding  brouprht 
under  the  provisions  of  the  act  of  the  legis- 
lature enacted  March  15,  1893,  being  chapter 
124,  p.  323,  of  the  Session  Laws  of  1893.  The 
county  treasurer  of  Pacific  county  had  under- 
taken to  obtain  Judgment  in  the  superior  court 
of  Pacific  county.andto  sell, by  virtue  of  such 
judgment,  the  real  property  of  the  appellant 
for  the  delinquent  taxes  claimed  to  be  due 
thereon;  and, on  the  day  fixed  for  the  bearing 
of  said  application,  the  appellant,  under  the 
provisions  of  the  law,  filed  his  objections  to 
the  rendition  of  the  judgment    Uponthehear- 
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lug,  the  objections  were  overruled,  and  Judg- 
ment was  rendered  against  appellant's  prop- 
erty for  the  sale  thereof  for  delinquent  taxes 
for  the  year  1891. 

Xumerous  objections  were  filed  by  the  ap- 
pellant In  the  court  below,  and  numerous  as- 
signments of  error  are  made  here.  We  think 
the  record  in  this  case  shows  that  this  prop- 
erty was  not  uniformly  assessed,  either  with 
reference  to  the  different  lots  embraced  in 
the  list,  which  were  owned  by  appellant,  or 
with  reference  to  other  property.  There  Is 
one  principal  objection,  however,  to  the  mode 
of  assessment  in  this  case,  which,  it  seems  to 
us,  is  fatal  to  respondent's  contention;  and 
that  is  that,  as  the  record  shows,  the  assess- 
ment was  not  made  in  accordance  with  the 
provisions  of  the  law  on  a  material  point, 
Tlz.  it  appears  that  the  lots  were  grouped, 
and  that.  Instead  of  a  value  having  been  as- 
sessed on  every  particular  lot,  the  value  was 
attached  as  a  whole  to  certain  groups  of  lots, 
and  that  the  lots  grouped  and  valued  thus 
were  In  many  instances  not  contiguous  to 
each  other,  but  were  separated  by  alleys,  and 
frequently  by  intervening  lots.  Thus,  sev- 
eral lots  would  be  mentioned  in  the  assess- 
ment roll,  and  at  the  bottom  of  the  group, 
whether  of  6,  8,  10,  or  12  lots,  the  aggregate 
raiue  of  all  the  lots  would  be  carried  out. 
This  assessment  was  made  under  the  Laws 
of  1891,  and  section  48,  c.  140,  p.  298,  provides 
that  the  assessor  "shall  actually  view  and  de- 
termine, as  nearly  as  practicable,  the  true 
and  fair  value  of  each  tract  or  lot  of  real 
property  listed  for  taxation,  and  shall  enter 
the  value  thereof,  including  the  value  of  all 
improvements  and  structures  thereon,  oppo- 
site each  description  of  property."  So  that 
the  question  arises  here,  what  is  a  "descrip- 
tion of  property"  contemplated  by  the  law? 
And  the  further  question  becomes  important, 
viz.  what  is  such  a  substantial  departure 
from  the  provisions  of  the  statute  as  would 
render  an  assessment  void?  In  other  words, 
is  this  provision  of  the  statute  mandatory  or 
directory?  If  mandatory,  then  it  is  presumed 
to  involve  a  substantial  right,  and  must  be 
strictly  obeyed.  Mr.  Cooley,  in  his  work  on 
Taxation  (2d  Ed.,  p.  400),  In  speaking  of  this 
proposition,  says:  "It  is  also  generally  made 
imperative  that  separate  and  distinct  parcels 
of  land  shall  be  assessed  separately.  This 
is  certainly  essential  where  the  lands  are  resi- 
dent or  seated,  and  in  the  occupancy  of  dif- 
ferent persons,  each  of  whom  lias  a  right  to 
know  exactly  what  demand  the  government 
makes  upon  him.  A  failure  to  observe  this 
requirement  is  not  a  mere  'omission,  defect, 
or  irregularity,'  which  can  be  overlooked,  un- 
der a  statute  which  provides  that  assess- 
ments for  taxation  shall  be  valid  'notwith- 
standing any  omission,  defect,  or  irregularity' 
in  the  proceedings.  The  like  separate  assess- 
ment is  also  essential  in  other  cases  if  the 
statute  requires  It" '  Now,  It  will  be  observ- 
ed that  our  statute  does  require  it  without 
any  limitation  of  ownership,  such  as  Is  sug- 


gested by  the  learned  author  above.  The 
same  section,  however,  further  along,  pro- 
ceeds as  follows:  "Nay,  when  the  two  par- 
cels are  owned  by  the  same  person,  if  the 
statute  requires  a  separate  assessment,  obe- 
dience to  the  requirement  is  essential  to  the 
validity  of  the  proceedings.  It  cannot  be 
held  in  any  case  that  it  is  unimportant  to  the  ' 
taxpayer  whether  this  requirement  is  com- 
plied with  or  not  Indeed,  It  is  made  solely 
for  his  benefit;  it  being  wholly  immaterial, 
so  far  as  the  interest  of  the  state  is  concern- 
ed, whether  separate  estates  are  or  are  not 
separately  assessed.  And,  where  a  require- 
ment has  for  its  sole  object  the  benefit  of  the 
taxpayer,  the  necessity  for  a  compliance  with 
it  cannot  be  made  to  depend  upon  the  circum- 
stances of  a:  particular  case,  and  the  opinion 
of  a  court  or  jury  regarding  the  importance 
of  obedience  to  It  In  that  instance.  That 
method  of  oonstruing  statutes  would  abolish 
all  certainty."  This  statement  has  been  quot- 
ed in  almost  every  case  of  this  character  that 
has  been  decided,  most  of  the  courts  indors- 
ing it  while  some  few  have  criticised  its 
soundness.  We  think,  however,  that  the 
learned  author  might  have  added  another 
and  more  cogent  reason  for  enforcing  this 
rule,  viz.  that  the  person  whose  land  is  taxed 
has  a  right  to  know  just  what  charges  are 
made  against  each  particular  parcel  or  sep- 
arate piece  of  land,  and  how  much  money  it 
would  require  to  remove  the  lien  from  such 
parcel  of  land.  He  might  desire  to  redeem 
one  lot  either  because  he  wished  it  for  a 
home,  or  because  he  thought  that  it  was 
worth  redemption;  while  another  lot  In  the 
same  neighborhood  might  not.  In  his  Judg- 
ment, be  worth  redeeming.  Town  lots,  espe- 
cially in  this  country,  are  as  much  articles  of 
merchandise  as  any  species  of  property 
which  can  be  mentioned,  and  they  do  not 
necessarily  bear  any  relation  to  each  other  in 
value.  Lots  on  one  side  of  a  block  may  be 
very  valuable  and  very  desirable  on  account 
of  their  topographical  situation,  while  those 
on  the  other  side  of  the  block,  or  even  imme- 
diately alongside,  might  be  comparatively 
worthless,  for  the  same  reason;  and  certainly 
It  Is  the  right  of  a  ta,xpayer,  when  the  law 
makes  the  taxes  on  his  lots  a  lien  upon  them, 
to  have  the  lien  on  any  particular  lot  limited 
to  the  amount  of  the  taxes  which  that  par- 
ticular lot  represents.  In  this  instance  It 
seems  to  us  that  the  assessor  absolutely  dis- 
regarded the  plain  and  mandatory  provisions 
of  the  law. 

In  Young  v.  Joslin,  13  R.  I.  675,  It  was  held 
that  where  a  statute  provided  that  taxes  on 
real  estate  should  be  assessed  to  the  own- 
ers, and  separate  tracts  or  parcels  should  be 
separately  described  and  valued  as  far  as 
practicable,  this  provision  was  for  the  ben- 
efit of  the  taxpayer,  and  mandatory.  It  Is  in- 
sisted by  the  respondent  that  this  case  is 
not  parallel  with  the  one  at  bar,  because  it 
appears  that  the  taxes  for  three  separate 
pieces  of  land  had  all  been  assessed  to  one 


Digitized  by 


Google 


348 


FACIPIO  REPORTER,  VoL  40. 


fOeitKr 


piece;  bnt  it  seems  to  ns  that  tbe  principle 
is  the  same  here,  ^'or  practically  tbe  burdens 
Imposed  on  all  the  lots  rest  on  each  lot  sepa- 
rately, and  the  taxes  that  were  assessed  on 
all  the  lots  would  have  to  be  paid  before 
any  one  lot  would  be  rellered  from  the  lien. 
Besides,  the  argument  of  the  case  shows 
concluslTely  that  it  was  decided  on  the  prop- 
osition that,  where  one  owns  several  tracts 
or  parcels  of  land,  they  must  be  listed  and 
valued  separately,  else  the  proceedings  will 
be  void;  citing  Blacliwell  on  Tax  Titles  to 
sustain  that  proposition,  and  citing  also  the 
language  of  Ctooley  which  we  liave  referred 
to  above.  In  Hayden  v.  Foster,  13  Pick. 
499,  It  was  held  that,  "where  separate  and 
distinct  real  estates  belong  to  the  same 
owner,  they  are  to  be  considered  as  distinct 
subjects  of  taxation,  and  must  be  separately 
valued  and  assessed;  and  each  estate  Is 
subject  to  a  lien  for  the  payment  of  that 
portion  only  of  the  owner's  tax  which  shall 
be  assessed  on  such  particular  estate."  The 
respondent.  In  his  criticism  on  the  author 
cited  by  the  appellant,  is  unable  to  see  the 
bearing  of  this  case  on  the  point  discussed 
here.  But  It  seems  to  us  that  it  is  so  di- 
rectly in  point  that  It  would  be  Idle  to  dis- 
cuss It  Nason  v.  Rlcker,  63  Me.  381,  de- 
cides this  question  squarely.  There  it  was 
held  that  "each  lot  of  land  Is  a  distinct  sub- 
ject of  taxation,  and  liable  to  a  lien  upon 
it  for  the  payment  of  taxes  upon  It,  and  that 
hence  a  valuation  and  assessment  In  gross 
upon  two  distinct  parcels  Is  void,  because  It 
deprives  the  owner  of  the  privilege  of  re- 
deeming either  separately."  The  decision  in 
this  case  is  based,  we  think,  upon  a  better 
reason  tlian  Is  given  in  any  of  the  other 
cases  m«itioned,  viz.  that  the  owner  had  a 
right  to  redeem  each  of  the  lots  by  paying 
the  taxes  specifically  assessed  on  each  with- 
out being  obliged  to  pay  the  tax  upon  the 
other  lot  also,  which,  as  the  court  says,  con- 
stituted no  lien  upon  the  lot  which  he  might 
wish  to  redeem,  and  that  the  assessment  and 
valuation  of  both  lots  in  gross,  if  upheld, 
would  deprive  the  owner  of  this  right  by 
compelling  him  to  pay  the  taxes  upon  both 
^ots  to  have  the  right  to  relieve  either  from 
the  lien  Imposed  by  the  tax  upon  it  The 
court  very  wisely  adds:  "The  law  does  not 
contemplate  nor  will  it  sanction  tlie  aggrega- 
tion of  the  several  separate  and  distinct  es- 
tates owned  by  a  nonresident  proprietor  in- 
to one  valuation  and  assessment"  Ot 
course,  it  does  not  change  the  principle  nor 
vary  its  proper  application  that  the  several 
separate  and  distinct  estates  are  owned  by 
a  resident  proprietor'. 

We  have  examined  all  the  cases  cited,  both 
by  appellant  and  respondent;  and  while  there 
is  some  conflict  of  authority  on  this  proposK 
tlon,  and  while  the  rule  is  more  Ul>eral,  so 
far  as  the  action  of  assessors  is  concerned, 
In  not  holding  assessments  void  where  mere 
technical  omissions  are  made,  than  It  was  a 
few  years  ago,  yet  we  think  the  overwhelm^ 


Ing  weight  of  anthorlty,  both  ancient  and 
modem,  is  to  the  effect  that  a  separate  val- 
uation of  distinct  parcels  of  land,  when  re- 
quired by  the  statute,  Is  made  for  the  benefit 
of  the  owner,  and  Involves  a  substantial 
right,  and  that,  when  he  Is  deprived  of  such 
substantial  right,  the  assessment  is  invalid 
and  void.  The  statutes  cited  in  most  of 
these  cases,  while  varying  slightly  In  phrase> 
ology,  are  substantially  the  same,  and  the 
decisions  are  based  upon  broad  grounds  and 
general  principles.  We  think  in  this  in- 
stance that  the  substantial  rights  of  the  own- 
ers were  violated,  and  that  no  assessment 
was  made  upon  which  a  levy  could  be  based. 
The  contention  that  the  treasurer  after- 
wards carried  out  in  detail  these  valuations 
Is  of  little  importance.  The  testimony  In 
this  case  shows  that  even  then  the  valuation 
was  based  upon  the  supposition  that  the  lots 
were  of  uniform  value.  But  under  the  law, 
the  treasurerwas  not  authorized  tosubstitute 
his  Judgment  of  the  value  of  the  property 
for  that  of  the  assessors.  The  authorities 
are  pretty  uniform  in  holding  that  this  is 
a  judicial  qualification  '^bich  cannot  be 
transferred.  The  Judgment  will  therefore  be 
reversed,  and  the  cause  remanded,  with  1D' 
structions  to  the  lower  court  to  declare  the 
assessment  on  this  property  lllegaL 

HOYT,  0.  J.,  and  SCOTT,  J,,  concur. 


(U  Wash.  704> 
LOOKWOOD,  County  Treasurer,  v.  AL.LYN. 

(No.  1.649.)  1 
(Supreme  Court  of  Washington.     May  11,  lS8C-.> 

Aopeal  from  snperior  court  Pacific  county;  W. 
W.  iCanghome,  JadKe. 

Proceedings  by  Sumner  F.  liockwood,  county 
treasurer,  against  Frank  Allyn,  for  jndfnnent 
and  sale  of  property  for  delinquent  taxes.  From 
a  judgment  against  his  property,  defendant  ap- 
peals.    Reversed. 

Bogle  &  Richardson,  Richard  K.  Boney,  F. 
Campbell,  and  Hoxie  &  Richardson,  for  ajipel- 
lant  Marion  D.  Egbert,  Pros.  Atty.,  and  Low- 
en  B.  Olnn,  for  respondent 

DUNBAR,  J.  It  was  stipulated  that  if  Ae 
motion  to  dismisa  m  this  case  should  be  overmled, 
the  case  should  follow  the  disposition  of  case 
No.  1,648  (Loclcwood  v.  Roys,  40  Pac.  346).  We 
think,  as  this  was  an  action  under  the  statnte. 
that  there  is  no  merit  in  the  motion,  and  the 
judgment  will  therefore  be  reversed,  for  the  rea- 
sons given  in  the  opinion  just  rendered  in  the 
above-mentioned  case. 

HOYT,  0.  J.,  and  SCOTT,  J,  concnn 


(8  Colo.  A.  1601 

CONIiT  V.  FRIEDMAN.t 

(Ourt  of  Appeals  of  Colorado.     April  8,  1895.'^ 

Sals — Chanos  ov  Possession. 

Where  personal  property  is  transferred  by 

a  debtor  to  a  third  person  on  his  promise  to  pay 

a  claim,  and  a  receipt  is  given  therefor,  credit 

being  entered  on  the  books  of  the  firm  liolduij 

>  For  opinion  on  rehearing,  see  40  Pac  616. 
s  Rehearing  denied  May  13,  18%. 
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s^uch  pln!m,  and  the  property  is  placed  under  lock 
in  a  vacant  room,  the  possession  of  said  proper- 
ty was  acquired  in  an  open  manner,  as  against 
persons  claiming  under  a  subsequent  attachment 
against  the  former  owner. 

Appeal  from  Arapahoe  county  conrt. 

Replevin  proceedings  by  Aaron  Friedman 
against  John  Conly.  Prom  a  judgment  for 
plaintitr,  defendant  appeals.     Affirmed. 

John  T.  Bottom,  for  appellant  Alfred 
Mailer,  for  appellee. 

Blt!.-<.  ii.  J.  Friedman  &  Co.  were  whole- 
liale  liquor  dealers  in  the  city  of  Denver,  and 
bad  an  account  against  John  Sauve,  who  ran 
a  bar  in  the  Windsor  Hotel.  Sauve  became 
embarrassed,  and  unable  to  pay  his  bills, 
whereupon  Friedman  &  Co.  commenced  a 
suit  by  attachment  to  recover  their  debt, 
which  amounted  to  some  $203.  A  levy  was 
made,  and  personal  property,  consisting  of 
whiskeys,  wines,  cigars,  and  mineral  waters, 
was  taken  by  the  constable.  After  the  levy 
Friedman  and  Sauve  negotiated  for  the  ad- 
justment of  tbe  debt.  It  was  agreed  be- 
tween them  that  Sauve  should  turn  over  to 
Friedman  iu  liquidation  of  the  claim  some 
of  the  goods  which  had  been  seized.  These 
were  to  be  taken  in  payment  of  the  bill.  Tbe 
arrangement  was  acceded  to,  and  tbe  goods 
were  turned  over  to  Friedman,  who  receipted 
the  account  to  Sauve.  The  goods  were  not 
turned  over  to  the  firm  of  Friedman  &  Co., 
but  to  Aaron  Friedman,  who  agreed  to  take 
rare  of  the  indebtedness  witii  the  firm.  In 
other  words,  under  the  circumstances,  Fried- 
man became  the  purchaser  of  the  goods  from 
Sauve  under  an  agreement  to  liquidate  the 
firm  account  as  a  consideration  for  the  trans- 
fer. The  arrangement  was  completely  ex- 
ecuted In  all  of  its  particulars,  for  the  goods 
were  delivered  to  Friedman.  Sauve's  bill 
was  receipted.  He  was  credited  on  the  firm 
books  with  the  amount  of  the  debt,  and 
Friedman  was  personally  charged  as  a  mem- 
ber of  the  firm  with  its  amount.  The  at- 
tachment was  released,  the  suit  dismissed, 
and  the  parties  virtually  stood  In  the  rela- 
tion of  vendor  and  vendee  of  the  goods. 
When  the  transaction  was  completed,'  Fried- 
man took  the  goods,  and  put  them  in  an  un- 
occupied room  in  tbe  basement  of  the  hotel, 
and  locked  them  up.  The  door  was  locked 
by  a  hasp  and  staple  and  a  padlock.  Fried- 
man carried  away  the  key,  and  from  that 
time  forward  no  other  person  had  access  to 
the  room.  Friedman  put  on  tbe  door  a  no- 
tice that  the  goods  therein  stored  were  his 
property.  He  Informed  the  manager  of  the 
Windsor  Hotel  of  what  he  had  done  with 
reference  to  the  occupancy  of  the  room, 
which  was  In  the  basement  of  the  house, 
and  the  manager  agreed,  so  far  as  was  nec- 
essary, to  hold  the  goods  for  Friedman,  and 
consented  to  their  storage.  Some  little  ar- 
gtiment  is  built  up  on  the  contention  that 
this  room  was  only  accessible  through  the 
aaloon.  and  therefore  was  of  necessity  to 


be  considered  a  part  of  It  Evidence  wag 
offered  tending  to  show  a  resale  of  some  of 
these  goods  by  Friedman  to  Sauve  for  use 
in  the  business.  Afterwards  other  creditors 
commenced  suit  by  attachment,  the  hotel  at- 
tempted to  seize  the  portable  personal  prop- 
erty to  pay  tbe  rent,  and  the  present  appel- 
lant, who  was  an  officer  with  a  writ  of  at- 
tachment, forced  the  fastenings  on  the  door, 
and  seized  the  goods  which  had  been  sold 
to  Friedman.  A  return  was  demanded,  and 
on  the  refusal  suit  In  replevin  was  brought, 
but  the  officer  or  his  clients  gave  a  forth- 
coming bond,  and  retained  possession.  Proof 
was  offered  concerning  the  value,  and  Fried- 
man obtained  judgment  both  in  the  Justice 
and  county  court,  where  the  case  went  by 
appeal. 

The  only  practical  question  which  is  dis- 
cussed by  counsel,  or  which  is  involved,  re- 
spects the  possession  which  Friedman  took 
of  the  property.  By  a  long  series  of  adjudi- 
cations of  both  the  appellate  courts  of  the 
state,  It  has  been  decided  that  a  purchaser 
of  personal  property  under  such  circum- 
stances must  acquire  possession  of  the  goods 
which  he  buys,  and  his  possession  must  be 
open  and  notorions,  as  against  other  per- 
sons who  have  or  may  acquire  rights  in  or 
to  the  same  property.  The  fundamental 
question  always  is  whether  It  Is  clearly  dis- 
closed by  the  testimony  that  the  possession 
was  one  which  the  law  will  permit  the  court 
to  consider  as  satisfactory  and  valid.  This 
case  was  tried  by  the  court  without  a  Jury, 
which  rendered  judgment  for  tbe  appellee. 
We  therefore  have  a  right  to  assume  as  a 
basis  of  our  own  conclusion  whatever  facts 
are  dearly  disclosed  by  the  record,  as  well 
as  the  necessary  inferences  therefrom  which 
the  court  below  bad  a  right  to  draw  for  the 
purpose  of  rendering  the  judgment  which  it 
did.  Friedman's  possession  seems  to  us  to 
have  been  very  clearly  and  satisfactorily  es- 
tablished. On  a  sufliclent  and  valuable  cou- 
Rlderation,  the  goods  were  turned  over  to 
him  upon  bis  undertaking  to  satisfy  the 
claim  of  his  firm  against  Sauve  for  the 
amount  of  tlie  debt  which  he  owed.  Every 
necessary  thing  was  done  by  Friedman  to 
carrj'  out  in  good  faith  his  part  of  the  agree- 
ment. The  goods  were  delivered  to  him. 
He  took  actual  possession  of  them,  and  did 
not  leave  them  either  in  Sauve's  place  or  un- 
der his  control  or  direction.  By  the  consent 
of  the  manager  of  the  house,  they  were 
stored  in  one  of  the  basement  rooms  of  tbe 
hotel,  and  were  locked  up,  and  the  key  car- 
ried by  Friedman.  It  was  not  shown  that 
Sauve  had  any  control  whatsoever  of  this 
place,  or  that  it  was  a  part  or  parcel  of  the 
premises  which  be  occupied.  If  it  had  been, 
possession  of  It  was  surrendered  by  Sauve, 
and  by  the  consent  of  the  person  who  had  a 
right  to  dispose  of  its  occupancy  Friedman 
was  given  power  to  use  it.  When  he  put 
the  goods  in  there,  locked  them  up,  and  took 
the  key  away,  leaving  a  notice  on  the  door 
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that  the  goods  were  Us,  his  possession  be- 
came absolute,  open,  notorious,  and  exclu- 
sive, within  the  scope  of  all  the  decisions  of 
the  state.  A  similar  question  was  recently 
considered  by  this  court,  and  the  court, 
speaking  by  Judge  Reed,  held  a  substantial- 
ly similar,  though  possibly  less  exclusive, 
possession  a  sufficient  compliance  with  the 
law.  Buchanan  v.  Plow  Co.  (Colo.  App.; 
Jan.  term,  ISOo)  39  Pac.  899.  The  only  other 
proposition  to  which  reference  is  made  by 
counsel  respects  the  defects  found  in  the  af- 
fidavit in  replevin.  We  do  not  regard  the 
afQdavIt  of  necessity  defective,  and,  if  it 
were,  the  appellant  does  not  seem  to  be  in  a 
condition  to  avail  himself  of  any  defects 
>  which  may  be  found  in  It  Wells,  Repl.  I 
185;  Cobbey,  Repl.  §  728.  We  can  discov- 
er no  error  in  the  proceedings  which  invali- 
dates the  judgment,  and  It  will  accordingly 
be  affirmed.    Affirmed. 


(21  Colo.  177) 

B.VAT  et  al.  v.  STRICKLAND. 
(Supreme  Court  of  Colorado.     May  6,  1895.) 
Rbvibw  om  Appeal— Spbcivic  Pbrformanob — 

DlUGBNCE. 

1.  Where  the  evidence  ia  conflicting,  a  judg- 
ment will  not  be  disturbed,  if  it  docs  not  appear 
that  the  trial  court  was  actuated  by  prejudice  or 
bias. 

2.  Defendants  agreed  to  convey  to  plaintiff 
an  interest  in  two  mining  claims  on. condition 
precedent  that  the  latter  pay  the  expenses  in  pro- 
<-uring  patents  for  a  number  of  claims,  as  such  ex- 
penses should  accme.  Plaintiff  paid  money  from 
time  to  time  to  one  of  defendants,  who  was  the 
active  person  in  procuring  the  patents,  and  who 
iilone  knew  what  stops  had  to  be  taken,  the 
amount  of  expenses,  and  the  status  of  the  ac- 
count, but  who  did  not  inform  plaintiff.  Hd<I, 
tiiat  plaintiff,  having  paid  several  hundred  dol- 
lars towards  expenses,  and  having  tendered  any 
halani-c  that  might  be  found  due  thereon,  was 
entitled  to  a  conveyance  of  the  promised  interest, 
though  he  bad  not  strictly  complied  with  the  con- 
tract in  making  the  payments  as  they  accrued. 

Appeal  from  court  of  appeals. 

Action  by  D.  W.  Strickland  against  William 
R.  Rust  and  another  for  specific  performance 
of  a  contract  to  convey  real  property.  From 
a  judgment  of  the  court  of  appeals  (28  Pac. 
141)  affirming  a  judgment  for  plaintiff,  de- 
fendants appeal.     Affirmed. 

C.  S.  Wilson,  E.  O.  Stimson,  and  L.  S. 
Smith,  for  appellants. 

CAMPBELL,  J.  This  action  was  brought 
by  the  plaintiff,  who  is  the  appellee,  to  com- 
pel the  defendants  to  convey  to  him  a  cer- 
tain Interest  in  mining  property,  which  the 
plaintiff  claimed  by  virtue  of  a  contract  which 
was  made  between  plaintiff  and  MUlner,  one 
of  the  defendants.  Upon  trial  to  the  court 
without  a  jury  no  specific  findings  of  fact 
were  made,  but  the  court  made  a  general  find- 
ing to  the  effect  that  the  plaintiff  was  entitled 
to  the  relief  sought.  Upon  such  finding  a 
decree  was  rendered  directing  the  defend- 
ants to  make  the  conveyance  demanded  upon 


the  payment  by  the  plaintiff  to  said  defend- 
ants of  $60,  which,  upon  an  accounting, 
the  court  found  to  be  due.  An  appeal  from 
such  judgment  to  the  court  of  appeals  result* 
ed  in  Its  affirmance,  and  from  the  judgment 
of  the  latter  court  the  defendants  come  here 
with  their  appeal. 

There  are  several  parties  defendant  in  the 
action,  and  questions  are  here  raised  and 
urged  other  than  the  principal  question  in 
the  case,  but  they  do  not  Interfere  with  the 
decision  of  the  only  real  controversy,  which 
is  between  the  plaintiff  and  Mlllner,  the  origi- 
nal parties  to  the  contract,  the  proper  con- 
struction of  which  contract,  in  the  light  of 
the  evidence,  settles  this  case.  The  right  of 
the  plaintiff  to  an  Interest  in  this  property 
was,  by  the  contract,  a  conditional  one.  The 
agreement  was  that,  if  the  plaintiff  should 
pay  the  expenses  for  procuring  patents  for 
the  two  mining  claims  in  controversy,  the 
patentees  would  convey  to  him  an  undivided 
one-quarter  interest  in  and  to  each  thereof 
as  soon  as  the  receiver's  receipt  for  the  same 
should  be  obtained.  It  is  contended  that 
such  payment  of  expenses  was  to  be  made  as 
they  accrued  from  time  to  time,  and  it  will 
be  conceded  that  such  is  a  fair  construction 
of  the  contract  It  may  likewise  be  conced- 
ed that  such  payment  was  a  condition  pre- 
cedent to  the  existence  of  any  right  of  the 
plaintiff  to  any  part  of  the  property.  The 
questions  here  are,  then:  First  Did  the 
plaintiff  make  payment  of  these  expenses  as 
they  accrued?  -Second.  If  not,  has  he  shown 
any  good  reason  in  equity  which  excuses  a 
strict  and  full  compliance  with  this  contract, 
and  which,  nevertheless,  entitles  him  to  en- 
force its  performance,  if  he  Is  still  capable 
of  fully  complying  with  its  provisions? 
Third.  Was  the  case  one  in  which  an  account- 
ing might  properly  be  had?  Fourth.  Was 
the  decree  one  In  law  warranted?  The  first 
question  is  purely  one  of  fact;  the  others, 
questions  of  law  and  fact  The  principal  ef- 
fort of  appellants'  counsel  is  apparently  de- 
voted to  the  attempt  to  demonstrate  that  the 
trial  court  made  a  mistake  in  its  findings  of 
fact  It  is  true  that  the  evidence  was  con- 
fiictlng  upon  most  of  the  questions  at  issue, 
but  there  was  some  evidence  to  sustain  the 
findings  as  to  every  material  point  In  contro- 
versy, and  there  is  nothing  in  the  record  to 
show  that  the  trial  court,  in  Its  findings,  was 
actuated  by  prejudice  or  bias.  Under  the 
familiar  rule  of  this  court,  therefore,  we  can- 
not under  such  circumstances,  reverse  the 
judgment  upon  the  ground  of  the  insufll- 
clency  of  the  evidence,  even  if  we  differed 
from  the  court  below  as  to  the  preponder- 
ance thereof. 

There  is  no  question  that  the  plaintiff  paid 
a  portion  of  the  expenses  of  procuring  a,  pat- 
ent as  they  accrued.  The  defendants  con- 
cede this,  and  the  court  must  have  expressly 
found  that  he  paid  more  than  $300  on  the 
same.  The  evidence  tends  to  show  that  at 
the  same  time  there  were  several  similar  con- 
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-  tracts  between  the  same  parties,  and  that 
MUlner  was  the  active  i>er8on  In  the  procur- 
ing of  the  patents  Wr  all  the  claims  covered 
by  these  different  contracts.  He,  rather  than 
the  plaintiff,  knew  what  steps  bad  to  be  tak- 
en, and  were  taken,  to  procure  patents,  what 
was  the  amount  of  the  expenses,  and  what 
applications  upon  account  of  the  patenting  of 
these  two  particular  claims  had  been  made 
by  him  out  of  the  moneys  paid  to  him,  or  to 
his  order,  from  time  to  time,  by  the  plaiutlfC, 
upon  this  and  the  several  other  similar  trans- 
actions. At  the  time  of  the  payments  to 
MlUner  there  seem  to  have  been  no  specific 
directions  by  the  plaintiff  as  to  the  manner  of 
the  application  of  the  money,  or  to  what  par- 
ticular account  it  should  be  credited,  and  no 
statement  was  ever  rendered  by  Millner  to  the 
plaintiff  as  to  what  disposition  was  made  of 
the  moneys  thus  paid  to  him,  nor  did  he  ever 
inform  the  plaintiff  what  were  the  expenses 
of  patenting  these  claims  in  controversy. 
The  plaintiff  contended  and  swore  that  he 
bad  paid  in  full  at  least  all  these  expenses, 
and  possibly  more  than  such  expenses  actu- 
ally amounted  to;  but,  considering  the  cir- 
cumstances, as  above  stated,  he  averred  in 
his  pleadings,  and  also  in  his  testimony,  a 
willingness  to  pay,  and  made  a  tender  to  pay, 
any  balance  that  might  be  found  due  upon 
such  expenses  upon  the  taking  of  an  account. 
Throughout  this  matter  there  was  a  loose- 
ness and  unbusinesslike  method  In  their  deal- 
ings and  in  the  keeping  of  their  several  ac- 
counts by  the  plaintiff  and  Millner,  which 
might  well  render  it  difficult  for  either  to 
know  how  the  account  stood.  In  these  cir- 
cumstances the  case  was  a  proper  one  for  an 
accounting.  From  the  conflicting  testimony 
the  court  found  that  $60  was  still  due  on  the 
expenses  of  procuring  a  patent  for  these  two 
claims,  and  we  are  not  disposed  to  say  in  the 
light 'of  the  evidence  that  this  was  not  as 
fair  an  ascertainment  as  could  be  made. 
Then,  too,  assuming  the  correctness  of  the 
finding  of  fact,  as  we  do,  the  plaintiff  has 
shown  a  valid  reason  for  not  having  strictly 
and  fully  complied  with  his  contract  with  re- 
spect to  making  these  payments  as  they  be- 
came due,  and  it  would  be  inequitable  to  re- 
fuse relief  when  it  is  in  the  power  of  the 
plaintiff  now  fully  to  perform  in  accordance 
with  bis  offer  to  do  so,  particularly  when  it 
was  the  t&ult  of  Millner,  rather  than  that  of 
plaintiff  (if  there  was  any  fault  on  the  part 
of  either),  in  not  giving  to  the  plaintiff  in- 
formation as  to  the  status  of  the  accovnt, 
-which,  as  to  some  of  its  items,  Millner  alone 
seemed  to  possess.  Having  the  right  to  an 
undivided  one-quarter  interest  In  and  to  the 
property,  provided  he  paid  the  expenses  for 
procuring  the  patent  therefor,  and  having  by 
the  findings-  of  the  court  paid  more  than  $300 
thereof,  and  offering  to  pay  the  balance  of 
about  $60  which  the  court  found  still  to  be 
due  on  such  expenses,  and  It  appearing  that 
Millner,  rather  than  plaintiff,  was  In  fault 
for  the  failure  of  plaintiff  to  pay  ail  of  the 


expenses  as  they  accrued,  we  think  that  the 
plaintiff  is  entitled  to  the  benefit  of  his  con- 
tract, and  that  a  conveyance  of  the  Interest 
in  question  should  be  made.  For  these  rea- 
sons the  judgment  of  the  court  of  appeals  is 
affirmed.    Affirmed. 


(21  Colo.  116) 

WILSON  et  al.  v.  BATES.* 

(Supreme  Court  of  Colorado.     April  20,  1895.) 

Second  Appeal— Review. 

1.  (^aestlons  fully  considered  and  settled  in 
an  opinion  rendered  in  a  former  appeal  in  the 
same  suit  are  not  open  for  further  review. 

2.  When  the  final  decree  of  the  court  below 
is  in  accordance  with  the  instructions  of  the  ap- 
pellate court,  and  warranted  by  the  evidence,  it 
cannot  be  further  questioned  on  appeal. 

Srror  to  district  court,  Bl  Paso  county. 

Action  by  Mary  B.  Bates  against  Alfred 
Wilson  and  others.  A  decree  was  entered 
by  the  district  court  in  conformity  with  the 
Judgment  on  appeal  (24  Pac.  99),  and  the 
cause  was  referred  to  a  notary  to  take  and 
report  evidence.  From  a  Judgment  rendered 
upon  the  evidence  so  taken,  defendants  bring 
error.    Affirmed. 

Hugh  Butler,  for  plaintiffs  in  error.  W.  T. 
Hughes,  L.  C.  Rockwell,  and  George  N.  Hurd, 
for  defendant  In  error. 

OODDARD,  J.  This  case,  so  far  as  It  In- 
volved the  rights  and  Interests  of  the  respec- 
tive parties  to  the  capital  stock  of  the  Wood- 
mass  of  Alston  Milling  Company,  which  con- 
stitute the  real  subject-matl^er  of  the  litiga- 
tion, was  considered  by  this  court  on  an  appeal 
from  a  Judgment  of  the  district  court  of  BI 
Paso  county  in  favor  of  plaintiffs  In  error, 
rendered  June  26,  1886.  Upon  that  review, 
after  an  exhaustive  examination  of  the  evi- 
dence, and  a  thorough  discussion  of  the  law 
applicable  to  the  facts  established  thereby, 
these  rights  were  settled  and  determined. 
The  Judgment  of  the  district  court  was  re- 
versed, and  the  cause  remanded,  with  direc- 
tions to  that  court  to  enter  Judgment  in  con- 
formity with  the  views  therein  expressed,  and 
to  proceed  to  an  accounting  between  the  par- 
ties. On  the  31st  day  of  July,  1890,  such  de- 
cree was  entered  by  the  disti-lct  court,  and 
the  cause  was  referred  to  a  notary  public  to 
take  and  report  evidence  for  the  purpose  of 
such  accounting.  Final  Judgment  was  render- 
ed upon  the  evidence  so  taken  on  the  14th  day 
of  July,  1898.  To  review  this  Judgment  and 
the  decree  rendered  July  31,  1890,  the  defend- 
ants prosecute  this  writ  of  error. 

The  questions  presented  by  the  first  six  as- 
signments of  error,  and  to  which  much  of  the 
very  able  argument  of  counsel  for  plaintiffs  in 
error  is  directed,  are  not  open  for  considera- 
tion upon  this  review,  having  been  fully  con- 
sidered and  settled  in  the  opinion  rendered 
upon  the  former  appeal,  and  reported  In  14 


1  Rehearing  denied  May  20,  1893. 
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Colo.  140,  24  Pac.  99.  By  these  assignments 
'  it  is  sought  to  again  put  in  issue  the  Interest 
of  defendant  in  error  to  any  part  of  the  capi- 
tal stock,  and  lier  right  to  carry  out  and  com- 
pli'te  the  contract  of  her  husband,  George  0. 
Bates,  and,  upon  performance  thereof,  to 
share  in  the  surplus,  if  any  there  should  be, 
after  an  accounting.  In  the  former  opinion 
the  learned  commissioner,  speaking  for  the 
court,  said:  "The  contract  being  a  valid  one, 
and  sustained  by  sufficient  consideration,  and 
having  been  entered  into  prior  to  the  pur- 
chase, it  necessarily  follows  that,  when 
Gwynn  and  Moynahan  conveyed  their  title  to 
A.  H.  and  R.  W.  Wilson,  the  property  was 
acquired  charged  with  a  trust  of  which  the 
three  parties  to  the  precedent  agreement  were 
beneficiaries.  The  subject  of  the  trust  was 
the  property  In  controversy.  The  terms  of  the 
trust  were  settled  by  the  contract.  The  rights 
of  the  beneficiaries  to  participate  in  the  pro- 
ceeds of  the  mines  were  dependent  upon  the 
performance  of  their  several  undertakings. 
Before  Bates  could  participate  in  the  proceeds 
of  the  property,  the  defendants  were  entitled 
to  receive  the  entire  amount  of -money  which 
they  bad  advanced  to  pay  the  purchase  price. 
When  that  sum  had  been  realized  by  them, 
Bates  was  entitled  to  be  reimbursed  for  the 
expenditure  made  by  him  In  and  about  ob- 
taining the  patents  and  the  satisfaction  of  the 
trust  deed.  The  performance  of  these  under- 
takings, however,  were  none  of  them  to  be 
conditions  precedent  to  the  acquisition  of  an 
interest  in  the  enterprise.  If,  by  the  opera- 
tion of  the  mines,  a  sufficient  amount  was  re- 
alized to  pay  the  amount  advanced  by  the  Wil- 
sons as  cash  payments,  and  the  balance  of  the 
purchase  price  as  It  became  due,  they  were 
clearly  entitled  to  make  that  application.  If, 
after  the  payment  of  those  sums,  there  remain- 
ed sufficient  of  the  net  proceeds  to  pay  the 
expense  of  obtaining  patents  and  the  payment 
of-  the  McBrlde  trust  deed,  then  Bates  became 
entitled  to  such  proceeds.  *  •  •  Perform- 
ance of  the  several  covenants  and  agreements 
made  by  them  was  not  a  condition  precedent, 
but  a  condition  subsequent,  to  the  acquisition 
of  an  Interest  in  the  enterprise.  It  was  a 
condition  which  did  not  afTect  the  legal  title 
of  the  parties,  but  their  right  to  enjoy  the 
equitable  interest  and  benefits  of  the  estate 
created  by  the  contract.  The  agreement  was 
not  in  the  nature  of  a  contract  by  the  Wil- 
sons to  sell  and  convey  to  Bates  an  into'est 
In  the  property.  Bates  acquired  the  Interest 
as  soon  as  the  property  was  purchased  pursu- 
ant to  the  contract."  And  in  conclusion  direct- 
ed a  decree  which  should  contain,  among  other 
things,  the  following:  "Such  decree  should  be 
so  framed  as  to  restrain  defendants  from  inter- 
fering with  plaintiff  in  the  exercise  of  her  right 
as  a  stockholder  of  the  defendant  corporation, 
or  from  preventing  her  from  making  appli- 
cation for  patents.  In  the  name  of  and 
through  the  corporate  organization,  and 
should  require  defendants,  as  officers  of  that 
company,  to  execute  all  payeis  necessary  in 


that  behalf.  It  should  provide  tor  an  ao- ' 
counting  between  the  parties,  upon  which  ac- 
counting, among  other  matters,  all  sums  ex- 
peuded  by  defendants  In  the  purchase  of  the 
property  should  be  allowed,  including  the 
amount  paid  to  redeem  from  the  sale  under 
the  foreclosure  decree;  also  all  sums  expend- 
ed In  the  operation  and  development  of  the 
property.  The  amount  paid  by  complainant 
to  secure  the  certificate  of  said  should  be  al- 
lowed to  her,  unless  already  returned.  The 
decree  should  also  provide  that,  after  United 
States  patents  have  been  obtained,  all  stmis 
necessarily  expended  by  Bates  In  his  lifetime 
In  that  behalf  should  be  allowed  to  complain- 
ant; that  all  further  sums  necessarily  ex- 
pended In  obtaining  the  patents  be  charged 
against  the  Interest  of  complainant;  and 
that,  after  such  accounting,  the  net  proceeds 
of  the  property  be  divided  between  the  par- 
ties according  to  their  respective  Interests  in 
the  capital  stock  of  the  defendant  corpora- 
tion,—the  interest  of  complainant  being  one- 
third,  and  that  of  defendants  two-thirds." 
The  court  herein  clearly  recognizes  the  right 
of  defendant  In  error  to  complete  and  carry 
out  the  contract  of  George  C.  Bates,  and  de- 
cides that  upon  the  performance  of  bis  un- 
dertakings she  shall  be  entitled  to  participate 
In  the  proceeds  of  the  property.  The  court 
below,  In  Its  final  decree,  finds  and  adjudges 
;tbat  at  the  time  of  the  taldng  of  the  evidence 
upon  the  accounting  she  had  complied  withand 
performed  these  conditions.  Her  right,  there- 
fore, to  one-third  of  the  capital  stock  of  the 
company,  and  to  the  profits  accruing  thereon, 
cannot  be  fiutber  questioned  by  plaintiffs  In 
error. 

The  further  assignments  of  error  refer  to 
the  disallowance  of  numerous  Items  claimed 
by  plahitlffs  In  error,  and  to  the  allowance 
of  certain  amounts  In  favor  of  defendant  In 
error,  by  the  court  below,  upon  the  account- 
ing between  the  parties.  We  deem  It  unnec- 
essary to  notice  in  detail  the  various  Items 
thus  questioned,  since,  from  a  careful  read- 
ing of  the  evidence,  we  are  satisfied  that  the 
conclusions  arrived  at  by  the  court  below  are 
Just  and  equitable  between  the  parties;  and 
we  are  clearly  of  the  opinion  that  neither 
upon  these  assignments  nor  upon  the  cross 
errors  assigned  by  defendant  In  eiTor  should 
the  final  Judgment  of  the  court  below  be  dis- 
turbed. The  Judgment  is  accordingly  af- 
firmed.   Affirmed. 

(21  Colo,  m) 
GLATZEL  V.  BINSCHADLER. 
(Supreme  Court  of  Colorado.     May  6,  1895.) 
Pkksumption  ok  Appeal  —  Suppiciexct  of  Eti- 
DBNCE— Want  of  Jorisdiction— Waivbr. 
1.  Where  the  record  recites  that  defendant 
moved  to  dismisB  an  appeal  from  a  justice  to  the 
county  court,  on  the  Rround  that  the  justice  had 
no  jurisdiction  over  the  person  of  defendant,  and 
also  on  the  ground  that  plaintiff's  evidence  was 
insufficient,  and  plainriS  has  failed  to  preserve 
the  evidence  by  bill  of  exceptions,  the  judgment 
will  not  be  reversed  on  a  snowing  that  the  jus- 
tice had  jurisdiction. 
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2.  Defendant,  hf  appearing  In  fhe  county 
court  on  appeal  from  a  justice  8  court,  and  de- 
fending on  the  merita,  waives  the  objection  that 
the  justice  did  not  have  jurisdiction  of  his  per- 
son. 

Error  to  San  Juan  county  court 
Action  In  a  justice's  court  by  Kobert  Glat- 
zel  against  Anna  Binschadler.  There  was 
a  judgment  on  appeal  to  the  county  court 
dismissing  the  action,  and  plaintiff  brings 
error.    AfBrmed. 

Frazler  &  Whltelaw  and  Joseph  C.  Helm, 
for  plaintiff  In  error. 

GOBDARD,  J.  This  action  was  originally 
commenced  before  a  justice  of  the  peace. 
Judgment  was  rendered  for  $56.55  and  costs. 
From  this  judgment,  defendant  appealed  to 
the  county  court  On  the  trial  of  the  cause 
in  the  county  court,  upon  the  close  of  plain- 
tiff's testimony,  a  motion  for  a  nonsuit  was 
sustained,  and  the  action  dismissed,  at 
plaintiff's  costs.  This  motion  ^oes  not  ap- 
pear In  the  record,  and  we  are  not  adTised 
upon  what  grounds  the  same  was  based,  ex- 
cept by  a  recital  in  tiie  ti-anscript,  as  fol- 
lows: "The  plaintiff,  having  given  evidence 
In  support  of  his  claim,  does  now  here  rest 
his  cause  of  action.  The  defendant  then 
moved  to  dismiss  his  cause  of  action,  tor  the 
reason  that  no  jurisdiction  as  to  the  justice 
of  the  peace  before  whom  the  suit  was  orig- 
inally brought,  or  as  to  the  jurisdiction  of  the 
court,  had  been  proved  as  demanded  by  the 
defendant  at  the  opening  of  the  case,  and 
upon  the  further  grounds  that  any  promise 
of  defendant  to  pay  for  the  goods  sold  by 
plaintiff  was  void  by  the  statute  of  frauds, 
and  that  there  Is  no  proof  in  this  case  that 
the  goods  sold  were  used  In  the  family  of 
the  defendant  and  her  husband." 

Counsel  for  plaintiff  in  error  Insists  that 
the  court  below  dismissed  the  action  for 
want  of  Jurisdiction  in  the  justice  of  the 
peace,  nud  contends  that  for  this  reason  the 
court  committed  a  fatal  error,  since  It  ap- 
pears from  the  record  that  the  action  was 
brought  upon  a  money  demand  m  amount 
within  the  jurisdiction  of  the  justice,  and, 
if  the  justice  had  no  jurisdiction  over  the 
person  of  defendant  she  had  waived  this 
objection  by  appearing  and  going  to  trial,  on 
the  merits  of  the  cause,  in  the  county  court 
There  can  be  no  question  as  to  the  correct- 
ness of  counsel's  contention,  if  It  was  clear 
that  the  court  dismissed  the  action  for  the 
reason  thus  assumed;  but  Inasmuch  as  the 
record  Is  silent  as  to  the  specUlc  grounds 
of  the  motion,  and  from  the  recital  above  set 
forth  It  apptors  that  other  grounds  were 
relied  on  which.  If  found  to  exist,  would  Jus- 
tify the  dismissal  of  the  action,  to  wit,  the 
InsufSciency  of  the  evidence  to  sustain  a 
recovery  against  defendant,  and  tlie  evi- 
dence not  being  preserved  by  a  bill  of  ex- 
ceptions, we  must  assume  that  It  was  in- 
sufflcient  and  that  the  motion  for  non- 
■  )i!t  was  granted  for  that  reason.  Parklson 
v.40p.no.5 — ^23 


T.  Boddiker,  10  Colo.  503, 13  Pac.  806;  Leach 
▼.  Lothian,  10  Colo.  439,  15  Pac.  816. 

Upon  the  record  before  us,  we  cannot  say 
that  the  court  erred  in  dismissing  the  ac- 
tion, and  the  Judgment  will  therefore  be 
affirmed.    Affirmed. 


(21  Colo.  140) 

LIP1B5  V.  FOX  et  al.i 

(Snpreme  Court  of  Colorado.     April  20,  1895.) 

Appealable  Orseb— Vacatiok  op  Award  to 
Widow. 

1.  An  order  vacating  an  award  to  a  widow  of 
her  statutory  allowance  as  excessive  is  not  a  final 
judgment,  which  the  widow  may  have  reviewed 
by  writ  of  error  or  appeal. 

2.  The  fact  that  in  such  order  costs  were 
taxed  against  the  widow  does  not  render  the  order 
final,  no  execution  being  granted  to  enforce  pay- 
ment. 

Error  to  Arapahoe  county  court 
Brror  by  Elizabeth  Llpe  against  Emeline 
Fox  and  others  to  review  an  order  vacating 
an  award  to  her  of  her  statutory  allowance. 
Dismissed. 

W.  C.  Klngsley  and  R.   H.  GUmore,  for 
plaintiff  In  error.    R.  W.  Bonynge,  for  de-  . 
fendants  In  error. 

PER  CURIAM.  The  plaintiff  In  error  Is 
the  widow  of  Clark  Llpe,  deceased.  During 
the  course  of  administration  of  bis  estate, 
and  on  the  22d  of  September,  1893,  ttae  ap- 
praisers, appointed  by  the  county  court,  at 
the  Instance  of  the  widow,  to  set  aside  her 
statutory  allowance,  filed  their  report,  mak- 
ing an  award  to  the  widow,  which  award 
was  approved  by  the  court.  The  value  of 
the  personal  property  of  the  estate  exceed- 
ed the  amount  of  the  award,  but  was  In- 
sufficient to  pay  all  the  claims  of  the  cred- 
itors. Three  days  thereafter  the  defendants 
In  error,  whose  claim  against  the  estate  had 
theretofore  been  allowed,  filed  a  motion  In 
the  matter  of  the  estate  to  set  aside  such  ap- 
praisement and  approval  on  the  ground.  In- 
ter alia,  that  the  award  was  excessive.  Up- 
on hearing  of  the  application,  which  was  re- 
sisted by  the  widow,  the  court  granted  the 
motion,  set  aside  the  appraisement  and  ap- 
proval of  the  same,  and  ordered  a  new  ap- 
praisement to  be  made,  and  taxed  the  costs 
of  the  hearing  to  the  widow.  From  such  or- 
der the  widow  is  here  by  writ  of  error. 

When  the  transcript  of  the  record  was 
filed  In  this  court  the  defendants  In  error 
moved  to  dismiss  the  writ  of  error  upon  the 
ground  that  the  order  or  Judgment  sought  to 
be  reviewed  was  not  a  final  judgment  The 
motion  was  overruled,  as  It  was  deemed  best 
to  defer  determination  until  argument  upon 
the  final  hearing  of  the  case.  The  defend- 
ants In  error  now  renew  their  motion.  The 
county  court  had  the  authority  to  entertain 
the  application  to  set  aside  the  widow's 
award,  under  Its  supervisory  power  over  es- 


1  Rehearing  denied  May  6,  1895. 
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tate  matters.  No  greater  weight  can  be 
giyen  to  the  claim  for  the  widow's  allowance 
than  to  an  ordinary  claim  of  a  creditor,  al- 
though the  former  Is  preferred,  and  must 
first  be  paid.  When  the  award  of  the  ap- 
praisers Is  made.  It  possesses  no  greater 
virtue  than  does  the  verdict  of  a  jury  In  an 
ordinary  civil  action;  and,  though  the  stat- 
ute does  not  expressly  provide  that  the 
award 'of  the  appraisers  shall  be  approved 
by  the  court,  such  is  the  practice  here,  as  in 
Illinois,  from  which  our  statute  is  borrowed, 
and,  when  the  court  does  approve  the 
award,  such  approval  carries  with  it  no 
greater  dignity  than  attaches  to  a  Judgment 
in  an  ordinary  civil  action.  Miller  v.  Mil- 
ler, 82  111.  470;  Marshall  v.  Rose,  8C  111.  374. 
This  court  has  repeatedly  held  that  orders 
made  granting  or  refusing  new  trials  on  ap- 
plications to  vacate  Judgments  are  not  final 
judgments,  from  which  an  appeal  can  be 
taken  or  to  which  a  writ  of  error  lies.  Hig- 
glns  V.  Brown,  5  Colo.  345;  Owen  v.  Going, 
7  Colo.  85,  1  Pac.  229;  Wheeler  v.  Garrett, 
13  Colo.  140,  21  Pac.  1021.  There  Is  nothing 
In  this  Judgment  that  partaiies  of  the  na- 
ture of  a  final  Judgment,  unless  it  be  that 
costs  are  taxed  to  the  widow;  but  a  Judg- 
ment for  costs,  although  under  some  circum- 
stances it  may  be,  yet,  as  a  general  rule,  is 
not  of  itself,  a  final  judgment.  Costs  are 
often  taxed  as  Incidents  of  an  order  clearly 
interlocutory,  and  the  costs  awarded  in  this 
matter  are  of  the  same  character.  No  exe- 
cution was  granted  to  enforce  their  collec- 
tion, and  the  mere  award  of  costs  as  an  in- 
cident of  an  order  interlocutory  in  Its  na- 
ture and  purpose  cannot  make  final  that 
which  is  clearly  Intermediate.  Elwell  v. 
Johnson,  74  N.  Y.  80;  Freem.  Judgm.  §  16, 
and  cases  cited;  Xoung  v.  Stonebreaker,  33 
Mo.  117;  Adams  v.  Trigg,  35  Mo.  190;  Rob- 
inson V.  Hall,  35  Hun,  214.  In  Dusing  v.  Nel- 
son, 7  Colo.  184,  2  Pac.  022,  this  court  said: 
"If  the  order  entered  In  a  cause  does  not 
put  an  end  to  an  action,  but  leaves  some- 
thing further  to  be  done  before  the  rights  of 
the  parties  are  determined,  it  is  Interlocu- 
tory, and  not  final.  To  be  final,  it  must  end 
the  particular  suit  In  which  it  Is  entered." 
Granting  that  in  the  matter  of  the  adminis- 
tration of  an  estate  the  order  of  the  court 
approving  the  award  to  the  widow  is  a  final 
Judgment,  this  order  vacating  the  Judgment 
confirming  the  award  is  not  final.  It  does 
not  determine  what  amount  the  widow  shall 
ultimately  have,  but  expressly  leaves  such 
ascertainment  open  for  further  proceedings 
in  the  same  court  and  in  the  same  matter. 
It  provides  for  a  new  appraisement,  and  the 
final  Judgment  as  between  the  widow  and 
the  defendants  In  error  can  be  rendered  only 
after  the  report  of  the  new  appraisers  has 
been  filed  In,  and  the  approval  of  the  same 
made  by,  the  county  court.  If  reviewable  er- 
rors should  be  committed,  or  have  been  com- 
mitted,   in    any    interlocutory    proceedings 


leading  up  to  such  final  Judgment,  they  can 
be  reviewed  only  when  such  final  Judgment 
itself  is  properly  brought  to  this  court. 
There  is  nothing  in  the  other  iwrtlons  of  the 
Judgment  that  will  aid  that  portion  In  which 
costs  are  taxed  against  the  widow,  so  as  to 
make  it  a  final  Judgment.  Such  costs,  if 
improperly  taxed  (and  possibly  It  was  wrong 
to  award  costs  against  her),  may  be  read- 
Justed  by  the  county  court  when  final  judg- 
ment as  to  this  award  Is  rendered,  or  may 
be  reviewed  In  this  court  when  such  final 
Judgment  is  properly  before  us.  The  hard- 
ships which  counsel  for  plaintiff  in  error 
predict  as  possible  to  the  widow  in  case  it 
should  be  held  that  the  order  or  Judgment 
below  is  not  a  final  judgment  are  imaginar}- 
rather  than  real.  They  contend  that,  unless 
the  widow  can  sue  out  her  writ  of  error  to 
such  a  judgment  or  appeal  therefrom,  then, 
when  such  award  made  to  her  Is  set  aside  at 
the  Instance  of  one  creditor,  and  costs  taxed 
to  her  and  a  new  award  made,  all  of  the 
other  creditors  may  be  dissatisfied  with  the 
new  appraisement  and.  new  award  made  un- 
der such  order  of  the  court,  and  each  cred- 
itor in  succession  may  file  a  motion  to  set 
aside  the  award  made  at  the  instance  of  any 
other  dissatisfied  creditor,  and  so  an  Indef- 
inite number  of  Judgments  for  costs  ml^t 
be  taxed  against  the  widow  from  which  she 
could  not  extricate  herself.  But  each  cred- 
itor Is  Interested  In  and  affected  by  the 
award  made  to  the  widow  for  her  statutory 
allowance,  and  when  any  one  creditor  Is  dis- 
satisfied with  an  award  that  has  been  made, 
and  properly  moves  the  county  court  to  have- 
the  same  set  aside  or  corrected,  the  county 
court,  upon  the  application  of  the  widow, 
might  very  properly  require  all  of  the  cred- 
itors to  be  made  a  party  to  such  proceeding, 
so  that  the  rights  of  all  who  are  lntereste<l 
may  be  adjudicated  at  the  same  time.  If 
she  should  neglect,  however,  to  make  this 
timely  application  for  an  order,  she  herself 
would  be  at  fault.  On  the  other  hand.  If 
this  judgment  should  be  held  and  determin- 
ed to  be  a  final  Judgment,  and  If  upon  final 
hearing  In  this  court  such  Judgment  should 
be  affirmed,  this  would  be  equivalent  to  hold- 
ing that  the  action  of  the  county  court  was 
correct.  Then,  when  the  remittitur  Is  flle<t 
below,  the  county  court  would  proceed  to 
carry  out  Its  former  order,  a  new  appraise- 
ment would  be  made,  and  let  us  suppose 
that  the  court  would  approve  the  award  of 
the  new  appraisers.  Such  order  of  approval 
would  certainly  be  a  final  judgment,  which 
the  party  against  whom  the,  order  went 
might  have  reviewed  by  appeal  or  writ  of 
error  in  this  court,  and  the  result  would  be 
two  final  judgments  upon  the  same  claim, 
in  the  same  case,  and  two  reviews  In  the  ap- 
pellate court,  which,  in  the  nature  of  things, 
could  not  be.  Hagerman  v.  Moore,  2  Colo. 
App.  83,  20  Pac.  1014.  The  writ  of  error  la 
dismissed.    Writ  dismissed. 
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ARNETT  T.  LINHART  et  al.i 
(Supreme  Court  of  Colorado.     May  6,  1895.) 

CONVBYAXCE    OF    WaTEU     RiQHTS  —  INTEREST  IH 
DiTCe — APPttOPKIATlUN    OF   WaTER— ACTIOS 

FOR  Damages— Defenses. 

1.  A  deed  conveying  land  and  water  rights 
in  which  the  water  rights  are  described  "as  one- 
half  interest  in  a  certain  ditch"  reserves  in  the 
grantor  the  use  of  one-half  the  water  appropriated 
by  the  ditch,  whether  the  entire  water  nght  is  ap- 
purtenant to  the  land  conveyed  or  not. 

2.  The  fact  that  a  person  entitled  to  the  use 
of  one-half  of  the  water  of  an  irrigation  ditch  is 
denied  such  risht  by  the  other  owner  is  no  de- 
fense to  an  action  by  the  latter  for  damage  caused 
by  the  former  diBgiiig  another  trench  and  appro- 
priating all  the  water. 

Appeal  from  disttict  court,  Arapahoe  coun- 
ty. 

Action  by  Mary  M.  Amett  against  Kliza 
Unbart  and  another.  There  was  a  judgment 
for  defendants,  and  plaintiff  appeals.  Re- 
versed. 

Hipp  &  Teecb,  for  appellant  E.  W.  Way- 
bright,  for  appellees. 

GODDARD,  J.  This  Is  an  action  brought 
by  Mary  M.  Amett-againat  Eliza  and  Darid 
Linliart  to  recover  damages  resulting  from 
the  interruption  of  the  use  of  an  irrigating 
ditch,  and  the  consequent  loss  of  water  for 
irrigation  purposes,  and  for  certain  equitable 
relief.  Upon  the  conclusion  of  plaintifCs  evi- 
dence, the  court  below  sustained  a  motion 
for  nonsuit,  and  dismissed  the  action,  at 
plalntifT's  cost.  The  assignment  of  errors 
challenges  the  correctness  of  this  ruling. 
From  the  record  it  appears  that  on  the  8th 
day  of  April,  1886,  defendants  conveyed,  by 
warranty  deed,  to  plaintiff  a  certain  piece 
of  land,  containing  about  li  acres;  and  also 
a  water  rigbt,  tbe  extent  of  which  Is  in  dis- 
pute between  the  parties,  plaintiff  contend-- 
Ing  that  she  is  the  owner  of  the  entire  water 
right,  and  defendants  claiming  an  undivided 
one-half  of  the  same.  Since  the  controversy 
in  this  case  arose  out  of  these  conflicting 
claims,  and  a  part  of  the  relief  sought  In- 
A-olves  an  adjudication  of  these  respective 
rights,  we  deem  It  best  to  determine  this 
question  at  the  outset.  Plaintiff  insists  that, 
the  water  right  Involved  having  been  used 
upon  the  land  prior  to  her  purchase,  it  there- 
fore became  and  was  an  appurtenance  there- 
to, and  passed  to  her  by  the  conveyance  of 
the  land.  Whatever  may  be  the  rule  gov- 
erning the  transfer  of  water  rights  that,  tm- 
<ler  the  particular  circumstances,  are  appur- 
tenant to  the  land  conveyed,  when  no  ex- 
press mention  thereof  is  made  in  the  deed, 
it  certainly  can  have  no  application  to  a  case 
where,  by  the  terms  of  the  deed  itself,  such 
right  is  expressly  granted  or  reserved.  Al- 
though a  water  right  may  be  appurtenant 
to  the  land,  it  is  the  subject  of  property,  and 
may  be  transferred  either  with  or  without 
the   4and.    Strlckler    v.    City    of    Colorado 

1  Rehearing  denied  May  22,  1895. 


Springs,  16  Colo.  61,  26  Pac.  313.  Being, 
therefore,  a  distinct  subject  of  grant,  and 
transferable  either  with  or  without  the  land, 
whether  a  deed  to  land  conveys  the  water 
right  depends  upon  the  intention  of  tbe 
grantor,  which  Is  to  be  gathered  from  the  ex- 
press terms  of  the  deed;  or,  when  it  Is 
silent  as  to  the  water  right,  from  the  pre- 
sumption that  arises  from  the  circumstan- 
ces, and  whether  such  right  is  or  Is  not  in- 
cident to  and  necessary  to  tbe  beneficial  en- 
joyment of  the  land.  In  the  case  at  bar  tbe 
deed  to  plaintiff  expressly  limits  and  deter- 
mines the  extent  of  the  water  right  convey- 
ed to  her.  Its  language  is:  "That  the  said 
parties  of  the  first  part,  for  and  In  consid- 
eration, •  ♦  ♦  have  granted,  bargained, 
sold,  and  conveyed  *  •  *  all  the  follow- 
ing described  lot  or  i>arcel  of  land  and  wa- 
ter rights.  •  •  •"  After  a  description  of 
the  land  by  metes  and  bounds,  the  water 
right  referred  to  Is  described  as  follows: 
"And  also  a  one-half  (%)  interest  in  a  cer- 
tain ditch  taken  from  a  certain  gulch  known 
as  'Dad  Clark  Gulch,'  said  ditch  being  now 
constructed." 

By  expressly  conveying  a  one-half  interest 
in  the  ditch,  the  grantors  manifestly  intend- 
ed to  convey  a  like  interest  in  the  water 
right,  and  reserve  a  one-half  interest  in  that 
right  as  well  as  In  the  ditch  itself;  other- 
wise the  reservation  of  an  interest  in  the 
ditch  would  be  absolutely  worthless.  We 
conclude,  therefore,  that  the  plaintiff  is  the 
owner  of  a  one-half  of  the  ditcli,  and  en- 
titled to  the  use  of  one-half  of  the  water 
appropriated  thereby.  The  ditch  Is  known 
as  the  "Llnhart  Ditch  No.  2,"  and  appro- 
priates the  entire  flow  of  water  in  Dad 
Clark  gulch.  It  appears  tliat  defendants, 
upon  being  denied  the  right  to  use  any  wa- 
ter flowing  In  this  ditch,  In  the  fall  of  1888 
constrticted  another  ditch  for  the  purpose, 
as  they  allege,  of  taking  their  share  of  wa- 
ter from  the  Dad  Clark  ditch.  This  latter 
ditch  is  known  as  the  "Llnhart  Ditch."  Upon 
the  trial  plaintiff  Introduced  testimony  to  the 
efCect  that  by  means  of  this  new  ditch  de- 
fendants diverted  all  the  water  from  Dad 
Clark  gulch;  and  by  reason  of  its  loca- 
tion, it  being  upon  a  steep  hillside,  the  wa- 
ter in  running  through  it  washed  sand  and 
dirt  into  ditch  No.  2,  thereby  filling  it.  and 
preventing  the  plaintiff  from  using  any  wa- 
ter on  her  land  during  that  fall;  that,  by 
being  so  deprived  of  water,  her  crops  and 
fruit  trees  were  damaged,  and  she  was  put 
to  the  expense  of  cleaning  out  the  ditch, 
etc.  This  testimony  was  undisputed,  and, 
upon  the  motion  for  a  nonsuit,  must  be  taken 
as  true.  It  is  clearly  sufficient  to  sustain  a 
recovery  In  some  amount  The  claim  of  ap- 
pellees, that  by  reason  of  plaintiff's  conduct 
in  wrongfully  preventing  them  from  using 
water  through  ditch  No.  2  they  were  com- 
pelled to  build  the  new  ditch,  and  that  she 
is  therefore  estopped  from  claiming  dam- 
ages that  resulted  to  her  thereby,  is  untena- 
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ble.  They  conld  have  enforced  their  right 
to  use  their  portion  of  the  water  through 
ditch  No.  2  by  instituting  proper  proceed- 
ings, and  it  is  no  defense  to  their  liability 
for  the  injuries,  if  any,  that  she  sustained 
by  the  construction  and  use  of  a  new  ditch, 
that  she  refused  to  allow  them  to  Use  their 
share  of  the  water  through  ditch  No.  2. 
And,  furthermore,  upon  the  pleadings,  the 
plaintiff  Is  entitled  to  have  the  priority  of 
record  between  the  respective  ditches  ad- 
Judged  and  determined.  We  think  the  court 
below  erred  In  Eustaining  the  motion  for  a 
nonsuit.  The  judgment  Is  accordingly  re- 
versed, and  cause  remanded.    Reversed. 


(21  Colo.  1»4) 

JUNCTION  CREEK  &  N.  D.  D.  &  I.  DITCH 
CO.  et  al.  V.  CITY  OP  DURANGO. 
(Supreme  Court  of  Colorado.    May  6,  1895.) 
Ibkio&tion— Enlauoemekt  of  Private  Ditch. 
Act  Feb.  12,  1881  (Sess.  Laws,  p.  164; 
Gen.  St.  1883,  f  1716  et  seq.),  provides  that  no 
person  having  constructed  a  private  irrigation 
ditch  through  land  of  another  shall  prevent  anoth- 
er person  from  enlarging  or  using  such  ditch  in 
common  with  him  on  payment  of  a  reasonable 
compensation.    Edd.  that  the  ditches  suldect  to 
enlargement  are  strictly  private  ditches,  and  there- 
fore a  city  cannot  compel  an  irrigation  company 
carrying  water  for  sale  to  its  patrons  to  permit  it 
to  enlarge  its  ditch  for  the  purpose  of  supplying 
its  citizens  with  water  for  the  same  purposes. 

Appeal  from  district  court,  La  Plata  county. 

Proceeding  by  the  city  of  Durango  against 
the  Junction  Creek  &  North  Durango  Do- 
mestic &  Irrigating  Ditch  Company  and  oth- 
ers. There  was  a  judgment  for  plaintiff,  and 
defendants  appeal.    Reversed. 

This  is  a  proceeding  instituted  by  the 
city  of  Durango  to  enforce  the  right  to  en- 
large and  jointly  use  a  ditch  belonging  to  the 
Junction  Creek  &  North  Durango  Domestic 
&  Irrigating  Ditch  Company.  The  city  pred- 
icates Its  right  to  the  relief  sought  upon  an 
act  of  the  general  assembly  approved  Febru- 
ary 12,  1881  (Sess.  Laws,  p.  164;  Gen.  St. 
1883,  §  171C  et  seq.),  which  provides:  "(1) 
That  no  tract  or  parcel  of  improved  or  occu- 
pied land  in  this  state,  sliall,  without  the  writ- 
ten consent  of  the  owner  thereof,  be  sub- 
jected to  the  burden  of  two  or  more  irrigating 
ditches  constructed  for  the  pui-pose  of  con- 
veying water  through  said  property,  to  lands 
adjoining  or  beyond  the  same,  when  the  same 
object  can  feasibly  and  practicably  be  at- 
tained by  uniting  and  conveying  all  the  water 
necessary  to  be  conveyed  through  such  prop- 
erty in  one  ditch.  (2)  Whenever  any  person 
or  persons  find  it  necessary  to  convey  water 
for  the  purpose  of  irrigation  through  the  Im- 
proved or  occupied  lands  of  another,  he  or 
they  shall  select  for  the  line  of  such  ditch 
through  such  property  the  shortest  and  most 
direct  route  practicable,  upon  which  said 
ditch  can  be  constructed  with  uniform  or 
nearly  uniform  grade,  and  discharge  the  water 
at  a  point  where  it  can  be  conveyed  to  and 
used  upon  the  land  or  lands  of  the  person  or 


persons  constructing  such  ditch.  (8)  No  per- 
son or  persons  having  constructed  a  private- 
ditch  for  the  purposes  and  In  the  manner  here- 
inbefore provided,  shall  prohibit  or  prevent 
any  other  person  or  persons  from  enlarging 
or  using  any  ditch  by  him  or  ttaem  constructed 
In  common  with  him  or  them,  upon  payment 
to  him  or  them  of  a  reasonable  proportion  of 
the  cost  of  construction  of  said  ditch."  It  ap- 
pears from  the  record  that  the  Junction  Creek 
&  North  Durango  Domestic  &  Irrigating- 
Ditch  Company  is  a  corporation  organized  un- 
der the  laws  of  this  state  for  the  purpose  of 
building  and  maintaining  the  ditch  In  ques- 
tion, and  to  carry  and  conduct  the  water  from 
Junction  creek  through  the  same  to  persons 
In  North  Durango,  and  to  other  persons  along 
the  line  of  said  ditch,  for  domestic  and  Ir- 
rigation purposes.  The  object  sought  to  be 
accomplished  by  the  city  in  enlarging  the 
ditch  Is  to  supply  water  from  the  same  source, 
to  the  same  persons,  for  the  same  purpose. 
The  court  below  held  that  the  case  was  one 
that  fell  within  the  foregoing  statutory  pro- 
visions, and  that  the  city,  by  virtue  thereof, 
had  th^  right  to  enlarge  and  use  the  ditch 
Jointly  with  the  company,  for  the  purpose 
mentioned.  Upon  proceedings  duly  had,  dam-i 
ages  were  assessed,  and  flnal  decree  rendered. 

Russell  &  McCloskey,  N.  O.  Miller,  and  F.  W. 
Ingersoll,  for  appellants.  Wilson  &  McClos- 
key, for  appellee. 

GODDARD,  J.  (after  stating  the  facts). 
The  record  la  somewhat  Toluminous,  and 
numerous  errors  are  assigned,  bnt  the  fore- 
going statement  is  sufficient  to  present  the 
most  important,  and,  as  we  think,  the  de- 
cisive, question  in  the  case,  and  that  is: 
Can  the  city,  by  virtue  of  the  statute  above 
quoted,  acquire  the  right  to  enlarge  and  use 
the  ditch  In  question  for  the  purpose  of  sup- 
plying Its  citizens  with  water  for  irrigation 
and  domestic  use?  We  think  this  must  be 
answered  In  the  negative.  The  owners  of 
ditches  subject  to  enlargement  and  joint  use 
under  the  statute  are  strictly  private  ditches, 
and  such  as  are  used  to  convey  water  across 
the  land  of  another  to  irrigate  the  adjoining 
land  of  the  person  or  corporation  owning  the 
ditch.  This  is  clearly  manifest  by  the  lan- 
guage of  the  act,  and  also  from  its  object  and 
purpose.  Prior  to  Its  enactment,  the  right  to 
pondemn  the  right  of  way  for  separate  ditches 
through  the  land  of  another  for  the  purpose 
of  irrigating  the  land  below  and  adjoining,  by 
persons  owning  the  same,  was  practically 
unlimited;  and  to  limit  this  right,  and  protect 
the  servient  estate  from  the  -  burden  of  un- 
necessary ditches,  the  act  In  question  was 
passed.  It  In  no  way  attempts  to  confer  the 
right  upon  persons  other  than  those  already 
described  in  the  prior  statute,  or  to  enable 
them  to  exercise  the  right  under  conditions 
other  than  those  therein  mentioned.  Gen.  St 
f  1712.  Section  2  of  the  act  mentioned  x«cog- 
nlzes  that  the  ditches  imder  contemplation 
were  such  only  as  convey  water  to  be  used 
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aiKin  the  land  of  the  person  constructing  the 
ditch.  The  ditch  sought  to  be  enlarged  In 
this  case  does  not  come  within  this  category, 
but  is ,  used  for  the  carriage  of  water  for 
hire  to  the  people  generally,  and  Is  at  least 
quasi  public.  The  company,  in  its  capacity 
as  carrier,  is  a  quasi  public  servant  or  agent, 
and  is  "charged  with  what  the  decisions  terra 
a  public  duty  or  trust."  Wheeler  v.  Irrigation 
Co.,  10  Colo.  582,  17  Pac  487.  It  is  clothed 
with  a  franchise  to  convey  water  from  Junc- 
tion creek  to  persons  In  North  Durango;  and, 
if  the  proposed  action  of  the  city  can  be  up- 
held, such  franchise  would  not  only  be  Invad- 
ed, but  virtually  destroyed.  Whether  the  dty, 
by  virtue  of  its  chartered  powers,  can  con- 
demn the  entire  ditch  and  franchise  of  the 
company,  we  are  not  called  upon  to  decide. 
We  think  it  clear  that  it  cannot,  by  condem- 
nation proceedings,  acquire  the  right  to  en- 
large and  use  it  in  conjunction  yflth  the  com- 
pany. The  Judgment  will  therefore  be  re- 
versed, and  the  cause  remanded,  with  direc- 
tions to  the  court  below  to  dismiss,  the  pro- 
ceeding.  Reversed. 


(21  Colo.  185) 

BOARD  OF  COM'RS  OF  KIOWA  COUNTT 

V.  DUNN  et  al. 

(Supreme  Court  of  Colorado.     May  6,  1895.) 

Taxation  o»  Cattlb  of  Kokbbsidejjts— Coksti- 

T0TIOSAL  Law. 

1.  Act  Feb.  1,  1879,  {  1,  providing  that  non- 
residents grazing  cattle  in  any  county  in  the  state 
■hall  pay  certain  fixed  sums  per  head  therefor 
Id  lieu  of  taxes  on  such  animals,  is  void,  as  con- 
flicting with  Const  art.  10,  §  3,  which  declares 
that  all  taxes  shall  be  uniform  upon  the  same 
class  of  subjects,  *  *  *  and  stall  be  levied 
and  collected  under  general  laws." 

2.  The  diarge  assessed  by  Act  Feb.  1,  1879, 
{  1,  against  nonresidents,  for  grazing  cattle  with- 
in the  state,  is  a  tax  for  revenue,  and  not  a  li- 
cense tax,  and  cannot  be  upheld  as  a  proper  exer- 
cise of  the  police  power. 

Appeal  from  district  court,  Kiowa  county. 

Action  by  the  board  of  county  commission- 
era  of  Kiowa  county  against  Dewey  Dunn 
and  others.  .Tudgment  for  defendants,  and 
plaintiffs  appeal.    Affirmed. 

The  board  of  county  commissioners  of  £Uo- 
wa  county,  on  the  26th  day  of  September, 
1881,  filed  their  complaint  in  the  district 
court  of  Kiowa  county  against  the  defend- 
ants in  error,  wherein  they  in  substance  al- 
lege that  the  defendants  in  error  (defend- 
ants below)  are  nonresidents  of  the  state  of 
Colorado;  that  they  are  the  owners  of  1,- 
904  head  of  cattle;  that  about  the  mouth  of 
July  they  brought  said  cattle  into  Kiowa 
county,  Colo.,  and  have  since  said  time  kept 
and  herded  the  same  in  said  county  for 
grazing  purposes;  that,  by  virtue  of  the  pro- 
visions of  an  act  entitled  'An  act  to  protect 
the  grazing  lands  of  Colorado  from  the  stock 
of  nonresidents,"  they  were  required  to  pay 
to  the  county  treasurer  of  said  county  the 
sum  of  50  cents  per  head,  and  to  make,  ac- 
knowledge, and  file  with  the  county  clerk  of 
said  coanty  a  certificate  showing  the  num- 


ber of  animals  so  grazed,  and  the  brands  of 
same,  before  bringing  said  animals  Into  said 
county  and  state;  that  defendants  neglect- 
ed and  refused  to  pay  said  50  cents  per 
bead,  and  failed  to  cause  said  certificate  to 
be  executed  and  filed;  that  as  provided  in 
said  act,  by  reason  of  such  neglect  and  re- 
fusal to  pay  as  above  set  forth,  they  were 
required  to  pay  for  each  head  so  herded 
and  grazed  the  sum  of  $2;  prays  Judgment 
for  the  amount  of  $3,808,  for  costs,  etc.  To 
this  complaint  defendants  demurred,  because 
said  complaint  does  not  state  fact^  suflicient 
to  constitute  a  cause  of  action,  because  the 
law  under  which  plaintiff  claims  its  cause 
of  action  arises  is  unconstitutional  and  void. 
The  court  below  sustained  the  demmrer, 
and  dismissed  the  case,  at  plaintiffs'  costs. 
To  reverse  this  judgment,  this  writ  of  error 
is  prosecuted. 

Slade  &  Torblt,  for  appellants. 

GODDARD,  J.  (after  stating  the  facts). 
The  only  question  presented  upon  this  rec- 
ord is  the  constitutionality  of  the  act  ap- 
proved February  1,  1879,  entitled  "An  act  to 
protect  the  grazing  lands  of  Colorado  from 
the  stock  of  non-residents."  So  much  of  the 
act  as  is  necessary  to  be  considered  In  de- 
termining this  question  reads  as  follows: 

"Section  1.  Any  person  or  persons  being 
non-residents  of  this  state  may  keep  and 
herd,  for  grazing  purposes,  cattle,  horses, 
mares,  geldings,  mules,  asses,  or  sheep  In 
any  county  in  this  state,  for  the  period  of 
one  year  thereafter,  by  first  paying  to  the 
treasurer  of  the  county  wherein  the  said 
stock  may  be  kept  and  herded,  the  sum  of 
fifty  cents  for  each  and  every  animal  so 
kept  and  herded  in  said  county:  provided, 
that  the  sum  of  twenty  cents  only  shall  be 
collected  on  each  and  every  sheep  so  kept 
and  herded  as  aforesaid:  and  provided,  al- 
so, that  the  said  fifty  and  twenty  cents,  re- 
spectively, shall  be  in  lieu  of  all  taxes  upon 
said  animals,  whether  for  county,  school  or 
state  purposes,  during  the  period  preceding 
the  first  day  of  May  in  each  and  every 
year." 

Section  5  provides  that,  upon  failure  of 
any  nonresident  owner  of  the  animals  speci- 
fied in  section  1  to  pay  the  amount  of  money 
per  head  as  is  therein  provided,  he  shall  for- 
feit and  pay  the  sum  of  $2  per  head  for 
each  and  every  head  of  stock  so  kept  and 
herded,  except  sheep,  upon  which  latter  ani- 
mals shall  be  forfeited  and  paid  the  sum  of 
50  cents  for  each  and  every  head  thereof, 
which  said  sum  may  be  recovered  in  an  ac- 
tion of  debt,  in  the  name  of  the  county. 

Section  3,  art  10,  of  the  constitution  of 
Colorado  provides:. 

"Sec.  3.  All  taxes  shall  be  uniform  upon 
the  same  class  of  subjects  within  the  terri- 
torial limits  of  the  authority  levying  the  tax, 
and  shall  be  levied  and  collected  under  gen- 
eral laws,  which  shall  prescribe  such  regu- 
lations as  shall  secure  a  Just  valuation  for 
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taxation  of  all  property,  real  and  personal," 
etc. 

The  act  In  question  clearly  contravenes 
this  provision  of  the  constitution.  It  under- 
takes to  tax  the  stock  In  question,  because 
owned  by  nonresidents,  in  a  different  man- 
ner from  which  similar  property  belonging 
to  resident  owners  Is  taxed.  It  is  well  set- 
tled that  the  property  or  business  of  a  non- 
resident cannot  be  taxed  in  a  different  man- 
ner or  at  a  different  rate  than  that  of  a  res- 
ident Section  2833  of  our  revenue  act  rec- 
ognizes this,  and  provides  that  "all  personal 
property  shall  beJisted  In  the  county  where 
It  shall  be  on  the  first  day  of  May  of  the 
then  current  year;  but  If  the  owner  resides 
out  of  the  state,  or  falls  to  return  his  prop- 
erty to  the  assessor,  it  shall  be  listed  and 
taxed  where  It  may  then  be:  provided,  that 
horses,  mules,  cattle  and  sheep,  running  at 
large  and  not  being  worked,  shall  In  all 
cases  be  returned  and  assessed  in  the  coun- 
ty In  which  they  are  being  herded  or  kept 
on  the  first  day  of  May  In  each  year."  In 
providing  for  the  taxation  of  property  of  a 
nonresident  by  a  different  mode  and  for  a 
different  amount  from  that  of  all  other  prop- 
erty of  the  same  kind  when  owned  by  a  res- 
ident, this  act  Is  in  violation  of  the  plain 
mandate  of  the  constitution,  and  cannot  be 
upheld.  It  Is  insisted  that,  If  the  act  may 
not  be  sustained  as  an  exercise  of  the  power 
to  levy  a  revenue  tax,  yet  it,  nevertheless, 
may  be  upheld  as  a  valid  police  regulation 
Imposing  a  license  tax.  While  a  license  tax 
may  be  levied  upon  such  business  or  occu- 
pations as  are  proper  subjects  of  municipal 
regulation  and  control,  and  the  purpose  of 
such  tax  is  for  regulation  or  restraint,  yet, 
when  all  the  elements  of  regulation  or  re- 
straint are  wanting,  and  the  primary  pur- 
pose of  the  act  is  the  raising  of  revenue  on- 
ly, then  it  loses  its  character  as  a  license 
tax,  and  becomes  a  tax  for  revenue.  "Only 
those  cases  where  regulation  is  the  primary 
purpose  can  be  specially  referred  to  the  po- 
lice power."  Cooley,  Tax'n,  397.  For  this 
reason  the  act  under  consideration  cannot 
be  upheld  as  a  legitimate  exercise  of  police 
power.  We  think  the  court  below  properly 
sustained  the  demurrer  and  dismissed  the 
action  at  plaintiffs'  costs.  The  judgment  Is 
accordingly  affirmed.     Affirmed. 


(21  Colo.  181) 

KEt-LOGG  V.  KELLOGG. 

(Supreme  Court  of  Colorado.     May  6,  1895.) 

Suit  to  Set  Aside  Deed  —  Undue  Ixflusncb— 

Verdict  op  Jury — Effect. 

1.  A  suit  to  set.  aside  a  conveyance  for  un- 
due influence,  being  in  the  nature  of  an  equity 
case,  the  court  is  not  bound  by  the  verdict  of  the 
jury  therein,  and  its  action  in  giving  or  refusing 
instructions  is  not  subject  to  review. 

2.  A  conveyance  procurell  from  a  wife  by  her 
husband  through  threats  to  talie  her  children 
away  from  her,  and  to  prevent  her  seeing  them 
again,  is  voidable,  as  obtained  by  undue  influ- 
enca. 


3.  The  right  to  the  custody  of  small  children, 
as  between  father  and  mother,  depends  upon  at- 
tending circumstances;  and,  where  the  father  is 
fdren  such  custody  the  mother  has  a  right  to  visit 
them. 

Appeal  from  district  court,  Garfield  county. 

Suit  by  Fannie  M.  Kellogg  against  Mat- 
thew Kellogg  to  set  aside  a  conveyance  on 
the  ground  of  undue  influence.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

.T.  L.  Hodges  and  J.  W.  DoUlson,  for  appel- 
lant 

HAYT,  C.  J.  The  parties  plaintiff  and  de- 
fendant were,  at  the  time  of  the  transaction 
complained  of,  husband  and  wife,  and  the 
plaintiff  seeks  relief  from  her  husband  from 
a  conveyance  made  directly  from  her  to  him. 
on  the  ground  that  he  exercised  an  undue 
Influence  over  her,  and  thereby  acquired  an 
unconscionable  advantage.  It  appears  from 
the  evidence  that  plaintiff  and  defendant 
had  been  living  together  as  husband  and 
wife  up  to  the  day  before  the  execution  of 
the  deed,  when  the  plaintiff  for  some  rea- 
son left  the  home  of  the  defendant,  and,  sep- 
arating herself  from  him,  took  lodgings  at 
an  hotel  near  by.  She  at  this  time  had  in  her 
custody  and  control  two  small  children,  the  is- 
sue of  her  marriage  with  the  defendant;  the 
eldest  being  four  years  of  age,  and  the 
youngest  a  mere  Infant.  The  defendant 
learning  of  her  whereabouts,  sought  an  In- 
terview with  her,  for  the  ostensible  purpose 
of  recovering  a  suit  of  clothes  that  the  plain- 
tiff had  Inadvertently  carried  away  with  her 
effects,  and  also  two  deeds  belonging  to  the 
defendant.  It  is  apparent,  however,  from 
the  evidence  that  the  main,  if  not  the  sole, 
purpose  of  this  Interview  was  to  procure 
from  the  plaintiff  a  deed  to  the  property 
here  in  controversy,  the  same  being  describ- 
ed as  "lots  numbered  one  and  two  lo  block 
G,  In  the  town  of  Rifle,  in  Garfield  county,"  this 
property  being  the  sole  and  Individual  proiv 
erty  of  the  plaintiff.  At  first  she  objected  to 
deeding  the  property  to  the  defendant. 
Thereupon,  according  to  the  evidence  of  the 
plaintiff  and  her  witnesses,  he  told  her,  un- 
less she  executed  to  him  a  deed  to  the  prop- 
erty, that  be  would  take  the  children  from 
her,  and  she  would  never  see  them  again. 
Plaintiff  states  that  she  was  so  frightene<l 
by  this  threat  that  she  finally  deeded  the 
property  to  her  husband,  In  order  to  retain 
the  custody  of  the  children.  The  defendant 
denies  making  threats  as  claimed  by  plain- 
tiff, and  alleges  that  the  deed  was  made  by  the 
plaintiff  as  her  free  and  voluntary  act  The 
question  of  fact  thus  raised  was  submitted 
by  the  court  to  a  jury  by  the  following  inter- 
rogatories: "Was  the  plaintiff  Induced  by 
threats  to  execute  the  deed  mentioned  In 
complaint?  Was  the  plaintiff  in  such  dis- 
tress of  mind  and  heart  at  the  time  of  the 
execution  of  the  deed  as  to  affect  or  destroy 
the  freedom  of  her  will?"  Both  of  these  ques- 
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tlons  were  answered  In  the  afflrmatlve.  The 
findings  of  the  Jury  upon  these  questions  of 
fact  were  adopted  by  the  court,  and  a  decree 
rendered  requiring  the  defendant  to  deed 
the  property  to  plaintiff.  There  Is  abundant 
evidence  in  the  record  to  sustain  these  find- 
ings, and  under  the  well-settled  practice 
they  cannot  be  disturbed  in  this  court.  A  re- 
versal of  the  decree  is,  however,  urged— 
First,  on  account  of  the  refusal  of  the  dis- 
trict court  to  Instruct  the  Jury  upon  the 
law  at  appellant's  request;  and,  second,  up- 
on the  claim  that  the  Judgment  of  the  court 
below  was  contrary  to  law. 

Aa  to  the  first  of  these  assignments  of  er- 
ror, It  is  only  necessary  to  call  attention  to 
the  fact  that,  this  being  a  case  in  the  nature 
of  an  equity  case,  the  action  of  the  Jury  was 
simply  advisory,  and  the  court,  in  its  dis- 
cretion, might  hav«  modified  the  findings,  or 
set  the  same  entirely  aside,  and  substituted 
its  own  conclusions  upon  the  facts  as  well 
as  the  law.  In  these  cases  the  giving  or  re- 
fusing to  give  instructions  is  within  the  dis- 
cretion of  the  court,  and  its  action  In  this 
regard  is  not  subject  to  review.  Porter  v. 
Grady,  21  Colo.  — ,  39  Pac.  1091. 

Coming  now  to  the  second  branch  of  the 
discussion,  the  law  is  well  settled  In  this 
state  that  a  married  woman  may  dispose  of 
her  property,  real  and  personal,  without  ref- 
erence to  any  restraint  or  disabilities  of  cov- 
erture Imposed  by  the  common  law.  She 
may  in  all  respects  treat  the  property  as  if 
she  were  sole,  deeding  the  same  directly  to 
her  husband  without  consideration,  If  she 
so  desires;  but  such  transactions  are  scru- 
tinized by  the  courts  with  great  care.  In 
this  case  the  Jury  found  that'  the  deed  was 
forced  from  the  wife  by  threats  made  by 
the  husband.  It  appears  that  she  was  no^ 
therefore,  free  to  exercise  her  own  will  in 
the  transaction,  but  acted  merely  as  an 
agent  of  the  grantee  in  executing  the  deed. 
He,  a  strong,  vigorous  man;  she,  a  weak 
woman,  with  two  small  children  clinging  to 
her  for  support  The  cVistody  of  those  chil- 
dren was  more  precious  to  her  than  wealth, 
and  it  should  not  be  a  matter  of  surprise 
that  she  yielded  to  his  threats,  and  deeded 
to  him  the  only  property  she  possessed,  out- 
side 6t  her  wearing  apparel.  The  evidence 
shows  that  the  value  of  this  property  at 
£he  time  was  not  less  than  $1,500,  while  the 
only  consideration  paid  or  promised  was  the 
sum  of  $10,  which  he  gave  her  to  meet  her 
present  necessities.  A  more  unconscionable 
transaction  cannot  well  be  Imagined.  Courts 
of  equity  always  Interfere  to  protect  the 
weak  against  the  strong,  and  relieve  from  a 
conveyance  for  an  Inadequate  consideration, 
extorted  by  threats  stiflBcient  to  overcome 
the  will  of  the  grantor.  Turner  v.  Turner, 
44  Mo.  535;  Anthony  v.  Hutchins,  10  R.  I. 
165;  Yard  v.  Yard,  27  N.  J.  Eq.  114;  Taylor 
V.  Taylor,  8  How.  183.  It  Is  urged  in  this 
case  that  the  father,  being  the  natural  cus- 
todian of  the  children,  had  a  right  to  take 


them  from  the  mother,  and  that  his  threat 
to  do  a  thing  lawful  in  itself  cannot  be 
made  the  basis  for  setting  aside  a  convey- 
ance. In  answer  to  this  argument  It  Is  to 
be  said:  First  That  the  right  to,  the  cus- 
tody of  small  children,  as  between  father 
and  mother,  depends  upon  a  variety  of  cir- 
cumstances, the  good  of  the  children  being 
a  paramount  consideration;  and  It  is  not  to 
be  taken  aa  undisputed  that  the  father  Is 
entitled  to  such  custody  In  all  cases;  and, 
where  the  custody  is  awarded  the  father, 
provision  Is  made  for  visits  by  the  mother, 
while  here  the  threat  was  that  the  mother 
should  never  again  see  the  children.  Sec- 
ond. If  it  be  conceded  In  this  Instance  that 
the  father  had  the  right  to  take  the  chil- 
dren, he  cannot  Justify  coercing  the  mother 
Into  stripping  herself  of  all  her  property  up- 
on any  such  flimsy  pretext  It  Is  not  pre- 
tended that  the  deed  was  given  in  consid- 
eration of  the  custody  of  the^  children  re- 
maining with  the  mother.  The  father  was 
Just  as  much  at  liberty  to  claim  the  chil- 
dren after  the  deed  was  executed  and  deliv- 
ered as  before.  The  Judgment  seems  to  be 
clearly  right  and  must  be  affirmed.  Af- 
firmed. 


(21  Colo.  109) 

LONG  V.  SULLIVAN. 

(Supreme  Court  of  Colorado.     April  20,  1895.) 

DisuissAi,  OP  Appeal— Procedure  i.n  Appeixatb 

COPRT— Amendment  op  Statute— Validitt. 

1.  Code,  §  397,  provides  that  the  dismissal 
of  an  appeal  may,  by  order  of  court,  be  made 
without  prejudice  to  another  appeal  or  writ  of 
error,  but  that  a  dismisEial  shall  operate  as  an 
affirmance  of  the  judgment  unless  another  ap- 
peal or  Supersedeas  be  taken  or  allowed  withm 
30  days.  Hdd,  that  plaintiff  in  an  action  on  an 
appeal  bond  is  entitled  to  Judgment  where  the  ap- 
peal shows  that  more  than  30  days  have  elapsed 
since  the  dismissal  of  the  appeal,  and  the  answer 
merely  denies  a  failnre  to  prosocute  the  appeal. 

2.  Act  1891.  ^  4-6,  creating  the  court  of  ap- 
peals, provides  that  "writs  of  error  from  or  ap- 
peals to  the  court  of  appeals  shall  lie  to  review 
final  judgments  within  the  same  time  and  in  the 
same  manner"  as  may  be  provided  by  law  for 
such  reviews  by  the  supreme  court;  that  certain 
eases  shall  be  transferred  from  the  supreme  court 
to  the  court  of  appeals;  and  requires  that  court  to 
adopt  rules  similar  to  those  of  tlie  supreme  court. 
Held,  that  Code,  §  397,  relating  to  the  dismissal 
of  appeals  in  the  iiupreme  court,  applies  to  those 
taken  to  the  court  of  appeals. 

3.  Const,  art.  5,  8  24,  provides  that  no  law 
shall  be  revived  or  amended,  or  the  provisions 
thereof  extended  or  conferred,  by  reference  to  its 
title,  but  so  much  thereof  as  is  revived,  amended, 
extended,  or  conferred  shall  be  re-enacted  and  re- 
published at  length.  Beld,  that  the  act  creating 
the  court  of  appeals  does  not  conflict  with  such 
section  because  it  fails  to  re-enact  and  republish 
certain  sections  of  the  Code  of  Civil  Procedure, 
previously  applicable  to  the  supreme  court  alone, 
which  it  makes  applicable  to  the  court  of  appeals. 

Appeal  from  district  court  Arapahoe  coun- 
ty. 

Action  by  James  W.  Sullivan  against  Rob- 
ert Long  as  surety  on  an  attachment  bond. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

The  cause  was  heard  in  the  district  court 
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upon  the  amended  complaint  and  answer 
and  motion  for  a  judgment  upon  the  plead- 
ings. This  motion  was  sustained,  and  Judg- 
ment rendered  In  favor  of  appellant.  The 
defendant  brings  the  case  here  upon  appeal. 
The  pleadings  are  as  follows:  "The  plain- 
tiff complains  of  the  defendant,  and  alleges: 
(1)  That  on,  to-wlt,  the  20th  day  of  October, 

A.  D.  1891,  at  a  term  of  the  district  court 
then  being  hoiden  within  and  for  the  Sec- 
ond judicial  district  in  the  county  of  Arap- 
ahoe, and  state  of  Colorado,  a  judgment  was 
rendered  in  favor  of  the  above-named  plain- 
tiff against  one  W.  B.  Myers  and  others  for 
the  sum  of  seventeen  hundred  and  seven 
dollars  and  fifty  cents  ($1,707.50),  and  sev- 
enty-five dollars  ($75.00)  attorneys'  fees  and 
costs  of  suit,  and  that  on  the  19th  day  of 
December,  A.  D.  1891,  the  said  W.  B.  Myers 
appealed  from  said  Judgment  to  the  court  of 
appeals  of  said  state.  (2)  That  upon  said 
appeal  the  said  defendant  made  and  filed 
with  the  clerk  of  the  said  district  court,  for 
the  use  of  the  plaintiff,  his  written  under- 
taking, of  which  the  following  Is  a  copy,  to 
wit:  "Know  all  men  by  these  presents  that 
we,  W.  E.  Myers  and  R.  A.  Long,  of  the 
county  of  Arapahoe,  and  state  of  Colorado, 
are  held  and  firmly  bound  unto  J.  W.  Sulli- 
van In  the  penal  sum  of  three  thousand  dol- 
lars, for  the  payment  of  which,  well  and 
truly  to  be  made,  we,  and  each  of  us,  bind 
ourselves,  our  heirs,  executors,  and  admin- 
istrators. Jointly  and  severally,  firmly  by 
these  presents.  Sealed  with  6ur  seals,  and 
dated  at  Denver,  Colorado,  this  14th  day  of 
December,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  ninety-one.  The 
condition  of  the  above  obligation  is  such 
that  whereas,  the  said  J.  W.  Sullivan  did, 
on  the  20th  day  of  October,  one  thousand 
eight  hundred  and  ninety-one,  at  a  term  of 
the  district  court  then  being  hoiden  within 
and  for  the  Second  judicial  district  in  the 
countj'  of  Arapahoe,  and  state  of  Colorado, 
obtain  a  judgment  against  the  above-bound- 
en  W.  B.  Myers  et  al.  for  the  sum  of  seven- 
teen hundred  and  seven  >Vioo  dollars,  and 
seventy-five  dollars  attorneys'  fees  and  costs 
of  suit,  from  which  judgment  the  said  W. 
E.  Myers  has  prayed  for  and  obtained  an 
appeal  to  the  court  of  appeals  of  said  state 
of  Colorado:  Now,  If  the  said  W.  E.  Myers 
et  al.  shall  duly  prosecute  said  appeal,  and 
shall,  moreover,  pay  the  amount  of  the  said 
judgment,  costs,  interests,  and  damages  ren- 
dered and  to  be  rendered  against  the  said 
W.  E.  Myers  et  al.  in  case  the  said  judgment 
shall  be  affirmed  in  the  said  court  of  ap- 
peals, then  the  above  obligation  to  be  null 
and  void;  otherwise  to  remain  in  full  force 
and  effect  [Signed]  W.  E.  Myers.  [Seal.] 
R.  A.  Long.    [Seal.]"     (3)  That  the  said  W. 

B.  Myers  has  failed  to  prosecute  said  appeal, 
and  has  failed  to  pay  the  amount  of  said 
judgment,  costs,  Interest,  and  damages,  and 
on,  to  wit,  the  28th  day  of  January,  A.  D. 
1892,  proceedings  were  had  In  the  said  court 


of  appeals  by  which  said  appeal  was  dis- 
missed, and  a  remittitur  was  Issued  to  the 
district  court  of  Arapahoe  county,  and  that 
said  judgment  is  stiil  due  and  unpaid,  to  the 
damage  of  the  plaintiff  in  the  sum  of  three 
thousand  dollars  ($3,000.00).  Wberefdre  the 
plaintiff  demands  judgment  against  the  said 
defendant  in  the  sum  of  three  thousand  dol- 
lars ($3,000.00)  for  the  costs  of  this  action, 
and  for  such  other  and  further  relief  as  to 
the  court  shall  seem  proper." 

The  defendant,  for  answer  to  the  amended 
complaint  herein,  "denies  that  the  said  My- 
ers failed  to  prosecute  said  appeal  men- 
tioned °in  said  complaint;  but  defendant 
avers  that  said  appeal  was  duly  prosecuted, 
and  that  there  was  no  judgment  rendered  or 
to  be  rendered  against  the  said  Myers  In  the 
said  court  of  appeals,  and  that  the  said  Judg- 
ment theretofore  rendered  by  the  district 
court  was  not  afilrmed  by  the  court  of  ap- 
peals. The  costs  of  the  court  of  appe.als  have 
all  been  paid  by  the  said  defendant.  Where- 
fore defendant  asks  that  said  suit  be  dis- 
missed at  the  cost  of  the  said  plaintiff." 

J.  P.  Brockway  and  Robert  Given,  for  ap- 
pellant    O'Donnell  &  Decker,  for  appellee. 

HAYT,  C.  3.  (after  stating  the  facts).  The 
condition  of  the  bond  is  that  the  appeal 
shall  be  duly  prosecuted,  and  the  amount  of 
the  judgment  of  the  district  court  paid, 
with  costs,  in  case  such  Judgment  sh.nil  be 
affirmed.  It  Is  alleged  in  the  complaint  that 
the  appeal  was  dismissed  from  the  court  of 
appeals,  and  a  remittitur  issued  by  that 
court  to  the  district  court  Section  397  of 
the  Code  provides:  "The  dlsmt8.sal  of  an 
appeal  may.  by  order  of  the  court,  be  made 
without  prejudice  to  another  appeal  or  writ 
of  error;  but  unless  another  appeal  or  su- 
persedeas be  taken  or  allowed  within  thirty 
days  after  such  dismissal,  the  dismissal  of 
an  appeal  or  writ  of  error  shall  operate  as 
an  affirmance  of  the  judgment  of  the  tiial 
court"  The  complaint,  which  was  not  filed 
until  April  11,  1892,  alleges  that  the  appeal 
was  dismissed  by  the  court  of  apiicals  on 
the  28th  day  of  January,  1892.  It  Is  thus 
shown  that  more  than  30  days  had  elapsed 
after  the  dismissal  of  the  appeal  l>efore  thq 
bringing  of  the  present  suit  and  hence,  by 
the  very  terms  of  the  statute,  the  dismissal 
amounted  to  an  affirmance  of  the  judgment 
of  the  district  court,  and  the  lialiility  of  ai>- 
pcUant  upon  his  bond  attached,  unless  It  ai>- 
pears  that  another  appeal  or  supei-sedeas 
was  taken  or  allowed  within  30  d.ays  after 
such  dismissal.  It  was  not  necessary  to  al- 
lege In  the  complaint  that  no  appeal  had 
been  taken  within  the  30  <lays,  as  this  was 
a  matter  of  defense  which  should  have  been 
pleaded  by  the  defendant  Whether  this  ap- 
peal was  duly  prosecuted  or  not  is  immate- 
rial, as  It  sufficiently  appears  from  the  plead- 
ings that  the  Judgment  of  .the  district  coort 
was  affirmed,  and  It  would  not,  therefore^ 
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avail  the  defendant  If  It  be  admitted  that 
he  pi-osecuted  the  appeal  with  due  diligence. 
It  is  contended  that  section  397  of  the  Code 
has  no  application  to  the  court  of  appeals. 
This  contention  Is  based  upon  two  proposi- 
tions: First,  that  the  act  creating  the  court 
of  appeals  does  not,  in  terms,  attempt  to 
make  the  section  applicable  In  ciases '  ap- 
pealed to  that  court;  and,  second,  that  if  It 
does  so  attempt,  the  statute  is  in  violation 
of  section  24  of  article  5  of  the  state  consti- 
tution: "Sec.  24.  No  law  shall  be  revived,  or 
amended,  or  the  provisions  thereof  extended 
or  conferred  by  reference  to  its  title  only, 
but  so  much  thereof  as'  is  revived,  amended, 
extended  or  conferred,  shall  be  re-enacted 
and  published  at  length."  A  conclusive  an- 
swer to  the  first  proposition  is  to  be  found 
in  the  act  creating  the  court  of  appeals. 
This  act  was  passed  for  the  purpose  of  re- 
lieving theoverburdened  docltetof  this  court. 
The  flist  section  of  the  act  limits  the  right 
of  this  court  to  review  the  final  Judgments 
of  inferior  courts  in  certain  cases.  Section 
2  creates  the  court  of  appeals;  section  3  pro- 
.  vides  for  the  appointment  of  the  Judges; 
section  4  for  the  Jurisdiction  of  that  court, 
and  contains,  inter  alia,  the  following  clause: 
"Writs  of  error  from,  or  appeals  to,  the  court 
of  appeals  shall  lie  to  review  final  Judg- 
ments, within  the  same  time  and  In  the 
same  manner  as  is  now  or  may  hereafter  be 
provided  by  law  for  sucb  reviews  by  the 
supreme  court."  Section  5  makes  provision 
for  the  transfer  of  certain  cases  from  the 
supreme  court  to  the  court  of  appeals;  and 
section  6  requires  the  court  of  appeals  to 
adopt  rules,  but  that  the  same  shall  be  sim- 
ilar to  the  rules  of  the  supreme  court,  so  far 
as  practicable.  These  sections  of  tbe  act 
show  beyond  controversy  tltat  it  was  the  in- 
tention of  the  legislature  to  provide  a  prac- 
tice for  tbe  court  of  appeals  similar  to  tbe 
practice  in  the  supreme  court.  This  con- 
clusion also  finds  support  in  those  provisions 
of  the  act  which  allow  certain  cases  to  be 
transferred  from  the  supreme  court  to  the 
court  of  appeals,  and  certain  other  cases  to 
be  transferred  from  tbe  court  of  appeals  to 
tbe  supreme  court.  This  transfer  of  cases 
from  one  court  to  the  other  presents  of  it- 
self a  strong  argument  in  favor  of  the  uni- 
formity of  practice  contended  for  by  appel- 
lee. 

Is  the  act  inconsistent  with  section  24  of 
article  5  of  the  constitution?  The  section  is 
a  part  of  the  Code  of  Civil  Procedure  of  the 
state  of  Colorado,  entitled  "An  act  for  an  act 
to  pi-ovlde  a  code  of  procedure  in  civil  ac- 
tions for  courts  of  record  in  the  state  of 
Colorado,  and  ta  repeal  all  acts  inconsistent 
therewith."  Laws  18S7,  p.  97.  The  act  con- 
tains 445  sections,  and  is  tbe  general  law  of 
this  state  governing  practice  in  civil  cases. 
If  appellant's  contention  be  sustained,  then, 
every  time  a  new  court  Is  created,  the  en- 
tire Code  must  of  necessity  be  re-enacted  to 
make  it  operative  in  such  court,  and  our  al- 


ready cumbersome  statutes  would  be  in- 
creased in  volume  until  it  would  be  diffi- 
cult to  ascertain  the  law  upon  a  given  sub- 
ject Certainly,  this  ought  not  to  be  re- 
quired, if,  under  any  reasonable  construc- 
tion, a  different  conclusion  can  be  reached. 
If  the  question  were  a  new  one  in  this  state, 
the  hardship  and  expense  that  would  result 
from  such  a  conclusion  should  be  given 
weight;  a  fortiori,  must  importance  be  giv- 
en to  this  In  view  of  the  fact  that  a  contra- 
ry construction  has  been  Indulged  by  the 
legislative  and  executive  departments  from 
the  inception  of  the  state  government,  and 
the  practice  sanctioned  by  repeated  deci- 
sions of  this  court  To  now  reverse  this 
practice  would  destroy  the  efficiency  of  many 
of  our  courts,  and  unsettle  judgments  that 
have  up  to  this  time  been  accepted  without 
question.  Tbe  argument  of  counsel  In  this 
case  is  the  same  as  that  made  by  him  in 
the  ease  of  Railroad  Co.  v.  Nestor,  10  Colo. 
403,  15  Pac.  714.  The  court  then  went  Into 
an  elaborate  discussion  of  the  subject,  th« 
purpose,  object,  and  meaning  of  the  consti- 
tutional provision,  in  an.  endeavor  to  show 
that  the  position  of  counsel  was  not  sup- 
ported by  sound  reason,  and  found  no  in- 
dorsement In  the  adjudicated  cases.  It 
would  be  Idle  to  repeat  aud  of  no  benefit 
to  attempt  to  enlarge  upon,  the  reasons  ad- 
vanced by  Chief  Justice  Beck,  the  writer  of 
the  opinion  In  the  former  case.  The  doc- 
trine in  that  case  was  not  entirely  new  In 
this  state,  as  It  had  previously  received  the 
sanction  of  this  court  In  response  to  a  legis- 
lative question.  In  re  House  Bill,  9  Colo. 
025,  21  Pac.  472.  The  constitution  of  the 
state  of  New  York  contains  a  provision  in 
effect  the  same  as  the  provision  invoked  in 
this  case.  It  reads:  "No  act  shall  be  passed 
which  shall  provide  that  any  existing  law 
or  any  part  thereof  shall  be  made  or  deemed 
a  part  of  said  act,  or  which  shall  enact  that 
any  existing  law,  or  any  part  thereof,  shall 
be  applicable,  except  by  inserting  it  In  such 
act"  Const  N.  Y.  art  3,  {  17.  The  court  of 
appeals  of  that  state,  In  the  case  of  People 
V.  Banks,  67  N.  Y.  568,  say:  "Reference  is 
made  to  such  laws,  not  to  affect  or  qualify 
the  substance  of  the  legislation  or  vary  tbe 
terms  of  the  act  but  merely  for  the  formal 
execution  of  the  law.  •  •  *  It  would  be 
a  serious  evil  to  compel  the  ingrafting  upon 
and  embodying  In  every  act  of  the  legis- 
lature all  the  forms  and  the  details  of  prac- 
tice which  may  be  necessarily  resorted  to  to 
carry  any  one  statute  into  effect,  when  the 
same  proceedings  are  provided  for  by  the 
General  Statutes  of  the  state,  and  are  appli- 
cable to  hundreds  of  other  cases,  and  with 
which  the  legislators  may  be  sui>po8ed  to 
be  reasonably  familiar.  This  objection  we 
think  not  available  to  the  defendant"  The 
same  conclusion  was  reached  In  Re  Union 
Ferry  Co.,  98  N.  Y.  139.  The  judgment  of 
the  district  court  most  be  affirmed.  Af- 
firmed. 
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(Supreme  Court  of  Colorado.     April  20,  1895.) 

CoDSTT  Officers  —  Compbnsatios  —  Fees  and 
Salary— Validity  of  Acrr— Classifi- 
cation OF  Counties. 

1.  Sees.  Laws  1891.  p.  307,  entitled  "An  act 
to  provide  for  the  payment  of  salaries  to  certain 
officers,  to  provide  tor  the  dis^sition  of  certain 
fees,"  etc.,  and  fixing  the  salaries  of  certain  pub- 
lic officers,  and  providing  for  the  disposition  of 
the  fees  collected  for  services  performed  in  their 
official  capacities,  is  not  nnconstitutional,  as  em- 
bracing more  than  one  subject. 

2.  Const,  art.  14.  §  15,  providing  that  the 
general  assembly  sl)all  by  "law"  fix  the  compen- 
sation of  certain  officers,  according  to  the  popu- 
lation within  theii  respective  counties,  and  that 
"such  law"  shall  6x  the  scale  of  fees  to  be  char- 
ged, does  not  require  that  the  assembly  shall  fix 
such  fees  and  salaries  by  one  "act." 

3.  Const,  art.  14,  j  15,  providing  that  the 
general  assembly  shall  classify  the  counties  of 
the  state  according  to  population,  and  fix  the  sal- 
aries of  certain  officers  within  their  respective 
counties,  and  also  providing  that  such  law  shall 
fix  the  scale  of  fees  to  be  charged  for  their  serv- 
ices, does  not  require  the  classification  for  fixing 
both  fees  and  salaries  to  be  made  by  the  same 
method,  and  thereby  render  unconstitutional  Sess. 
Laws  1891,  p.  307,  because,  m  fixing  the  salaries 
of  the  officers  in  a  certain  county,  it  was  placed 
in  the  fourth  class,  whereas  it  should  have  been 
placed  in  the  third  class,  if  the  classification  had 
boon  made  according  to  the  federal  census  by 
which  the  scale  for  fees  was  fixed. 

4.  Sess.  Laws  1891,  p.  2(X),  providing  for  a 
scale  of  fees  to  be  charged  by  public  officers  for 
their  services,  a  number  of  the  provisions  of 
which,  as  contained  in  the  bill  as  passed  by  the 
house,  were  omitted  after  its  introduction  into 
tie  senate,  was  not  passed  in  violation  of  Const, 
art.  5,  8  17,  providing  that  the  original  purpose 
of  a  bill  shall  not  be  changed  in  its  passage 
through  either  house. 

5.  Only  persons  whose  rights  are  affected  by 
the  provisions  of  an  act  can  question  the  consti- 
tutionality of  such  provisions. 

6.  Under  (Joiist.  art.  14,  §  15,  providing  that 
certain  public  officers  shall  be  compelled  to  pay 
over  all  fees  "above  the  amount"  of  their  sala- 
ries, the  general  assembly  can  only  compel  such 
officers  to  pay  into  the  treasury  the  fees  collected 
by  them  in  excess  of  their  salaries,  and  therefore 
Sess.  Laws  1801,  p.  307,  in  so  far  ns  it  requires 
all  of  such  fees  to  be  paid  into  the  treasury,  from 
which  fund  the  salaries  of  tlie  officers  are  to  be 
paid,  is  invalid. 

Error  to  La  Plata  county  court. 

James  P.  Airy  was  convicted  of  failing  to 
pay  into  the  county  treasury  fees  collected 
by  him  for  ofticial  services,  and  brings  error. 
Reversed. 

Prior  to  the  year  1891,  In  this  state,  the 
only  compensation  given  to  county  and  pre- 
cinct ofUcers,  with  the  exception  of  county 
assessors,  was  the  fees  prescribed  by  the  leg- 
islature, and  collected  by  such  oflicers  In  the 
discharge  of  their  oltlclal  duties.  In  response 
to  a  general  demand  of  the  people  for  the  sub- 
stitution of  the  salary  for  the  fee  system,  and 
for  a  reduction  of  the  fees  to  X>e  collected  by 
such  officers,  the  Eighth  general  assembly  pass- 
ed two  acts.-- one  relating  to  fees,  the  other  to 
salaries.  The  salary  act  Is  the  one  In  ques- 
tion here,  but  the  nature  of  the  objections 
urged  against  It  Is  such  that  both  must  nec- 
essarily be  considered  In  this  opinion  In  or- 


der to  make  dear  our  position.     The  titles  of 
these  acts,  being  material  to  the  discussion 
which  wlU  follow,  are  given  here  In  full.    That 
of  the  former  is  "An  act  concerning  fees,  pro- 
viding penalties  for  violation  of  this  act,  and 
to  repeal  all  acts  and  parts  of  acts  in  conflict 
with  the  same."     Sess.   Laws  1891,  p.   200. 
That  of  the  latter  Is  "An  act  to  provide  for 
the  payment  of  salaries  to  certain  officers,  to 
provide  for  the  disposition  of  certain  fees, 
and  to  repeal  all  acts  inconsistent  therewith." 
Id.  p.  307.    By  the  former  act,  all  the  coun- 
ties of  the  state  were  divided  Into  five  classes, 
according  to  population  as  ascertained  by  the 
federal  census  of  the  year  1890.     The  fees 
prescribed  under  each  class  are  different  from 
the  fees  under  any  of  the  others,  and  a  ma- 
terial reduction  in  the  amount  of  charges  was 
made  from  that  which  theretofore  prevailed. 
By  the  latter  act,  salaries  were  provided  for 
district  attorneys,  and  for  county  and  precinct 
officers  named  theiein.    Sections  4,  5,  6,  and 
19  to  25  thereof  relate  more  particularly  to 
the  subject  of  fees  than  to  that  of  salaries. 
Section  20  provides  that  the  officers  named 
therein,  while  receiving  salaries,  shall  make  to  • 
the  chairman  of  the  board  of  county  commis- 
sioners a  report  in  writing,  under  oath,  on  the 
first  Monday  of  each  month,  of  all  the  fees, 
commissions,  and  emoluments  of  their  office, 
of  every  name  and  description   whatsoever, 
and  of  all  necessary  exi)en8e8  of  clerk  hire 
and  other  expenses,  for  the  month  ending  at 
the  time  of  said  report     Section  22  provides 
that  the  fees  collected  by  the  county  officers 
shall  be  paid  over  to  ttie  county  treasurer. 
and  shall  be  kept  by  him  in  separate  funds, 
and  the  salaries  fixed  by  the  act  shall  be  paid 
out  of  said  funds,  and  no  others,  upon  war- 
rant drawn  upon  the  county  treasurer  to  the 
credit  of  the  officer  entitled  thereto.    Section 
24  provides  a  penalty  for  the  failure  of  an 
officer  to  pay  over  to  the  county  treasurer  the 
fees  so-  collected.     The  plaintiff  In  error  in 
this  case  was  elected  county  clerk  and  re- 
corder of  La  Plata  county  in  1893,  and  en- 
tered upon  the  discharge  of  bis  duties  as  sncli 
in  January,  1894.     Up  to  the  7th  day  of  May. 
1894,  he  had  collected  as  fees  of  his  office 
$1,200.    At  no  time  did  he  make  any  report, 
as  provided  by  section  20;    nor  did  he  pay 
over  to  the  treasurer  of  the  county  any  of 
the  fees  charged  and  collected  by  him,  aa  pro- 
vided for  by  section  22.     For  failure  to  com- 
ply with  the  two  sections,  the  district  attor- 
ney filed  against  the  plaintiff  in  error  an  In- 
formation containing  two  counts,  the  first  of 
which  charged  him  with  the  violation  of  sec- 
tion 20,  in  that  he  failed  to  make  the  reiwrt 
therein  provided  for;  the  second  count  char- 
ged him  with  the  violation  or  section  22,  In 
that  he  failed  to  pay  over  to  the  county  treas- 
urer the  fees  of  his  office  theretofore  collected 
by  him.     A  demurrer  to  the  indictment  was 
overruled  by  the  court,  and  upon  trial  the  de- 
fendant was  convicted  under  both  counts,  and 
sentenced  under  each  to  confinement  in   tbe 
county  Jail  for  IS  days. 
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Russell  &  Rltter,  H.  B.  CUelUy,  and  Joseph 
C.  Helm,  for  plaintiff  In  error.  Eugene  Eng- 
ley  and  Byron  L.  Carr,  Atty.  Gens.,  and  H.  T. 
Sale,  V.  V.  Secor,  (lalbreath  &  Searcy,  and 
Arthur  C!omforth,  for  the  People. 

CAMPBELL,  J.  (after  stating  the  facts). 
The  defendant  comes  here  from  that  sentence 
by  writ  of  error,  his  assignments  of  error  con- 
tainlngr  numerous  specifications.  He  is  rep- 
resented here  by  different  counsel;  and,  while 
they  all  argue  that  the  salary  act  Is  uncon- 
stitutional, they  do  not  altogether  agree  as  to 
what  provisions  of  the  constitution  are  vio- 
lated, nor  are  they  In  harmony  as  to  the  rea- 
sons therefor. 

It  Is  nrged  by  one  counsel  that  the  act  Is  in 
conflict  with  section  15  of  article  14  of  the 
constitution,  (1)  in  that  the  principle  of  classi- 
fication laid  down  therein  was  not  observed; 
^  because  all  provisions  for  fees  and  salaries 
must  be  induded  in  one  act,  and  this  Is  not 
complied  with  in  the  act  in  question.  By  an- 
other cotmsel  it  is  contended  that  the  act  vio- 
lates the. same  principle  of  classification,  and 
tbat,  as  it  contains  provisions  for  salaries  and 
disposition  of  fees,  It  is  in  violation  of  section 
21  of  article  5  of  the  constitution,  in  that  not 
only  the  body  of  the  act,  but  the  title,  contains 
more  than  one  general  subject  All  of  defend- 
ant's counsel  contend  that  on  its  passage 
through  the  senate  the  title  of  the  bill  and  the 
bill  Itself  were  so  amended' as  to  change  the 
original  purpose  of  the  bill  as  it  was  Intro- 
duced in  the  houie.  The  three  sections  of  the 
constitution,  therefore,  to  which  our  attention 
has  been  called,  and  the  determination  of 
which  must  decide  this  case,  are:  First,  sec- 
tion 21  of  article  5;  second,  section  15  of  ar- 
ticle 14;  and,  third,  section  17  of  article  5; 
and  they  will  be  considered  In  the  order  nam- 
ed. 

The  substance  of  section  21  Is  that  no  bill 
shall  contain  more  than  one  subject,  which 
shall  be  dearly  expressed  In  its  title.  Section 
15  is  as  follows:  "For  the  purpose  of  pro- 
viding for  and  regulating  the  compensation  of 
county  and  precinct  officers  the  general  as- 
sembly shall  by  law  classify  the  several  coun- 
ties of  the  state  according  to  population,  and 
shall  grade  and  fix  the  compensation  of  the 
officers  within  the  respective  classes  accord- 
ing to  the  population  thereof.  Such  law  shall 
establish  scales  of  fees  to  be  charged  and  col- 
lected by  such  of  the  county  and  precinct  of- 
ficers as  may  be  designated  therein  for  ser- 
vices to  be  performed  by  them  respectively: 
and  where  salaries  are  provided,  the  same 
shall  be  payable  only  out  of  the  tees  actually 
collected  In  all  cases  where  fees  arc  prescrib- 
ed. All  fees,  perquisites  and  emoluments 
above  the  amount  of  such  salaries  shall  be 
paid  into  the  county  treasury."  Section  17  is 
that  no  bill  shall  be  so  altered  or  amended 
on  Its  inssage  through  either  house  as  to 
ebaiw?e  its  original  purpose. 

r>et  us  consider  the  first  objection  In  the 
lisrbt  l)oth  of  reason  and  authority.    We  con- 


cede that,  when  the  legislature  elected  to 
ti-eat  of  fees  and  salaries  In  two  separate 
acts,  It  would  be  more  consistent  with  Its  pur- 
pose, more  logical  In  method,  and  more  sci- 
entific in  arrangement  to  observe  this  dis- 
tinction throughout  in  both  acts,  and  In 
these  particulars  to  maintain  the  order  Into 
which  the  general  subject  thus  naturally  di- 
vides itself.  But,  desirable  as  it  is  to  preserve 
an  orderly  arrangement  and  a  scientific  meth- 
od in  our  statute  law,  yet  if,  in  the  enactment 
of  laws,  no  provision  of  the  constitution  is 
violated  by  the  legislature  in  selecting  meth- 
ods which  flagrantly  violate  the  sense  of 
mathematical  accuracy  and  scientific  classi- 
fication, this  court  must  relegate  to  the  leg- 
islature the  determination  of  such  questions, 
and  uphold  the  constitutionality  of  such  en- 
actments. What,  then.  Is  the  general  sub- 
ject of  which  the  legislature  under  this  sal- 
ary act  has  treated?  It  is  clearly  the  com- 
pensation of  the  public  ofilcers  named  there- 
in. In  providing  for  the  compensation  of 
public  officers,  it  is  competent  for  the  legis- 
lature, not  only  to  provide  for  their  sala- 
ries, but  also  to  provide  the  means  whereby 
such  salaries  may  be  paid.  Fees  and  sala- 
ries, therefore,  are  clearly  but  brtinches  or 
subdivisions  of  the  general  subject  of  the 
compensation  of  public  officers.  An  act  en- 
titled "An  act  to  provide  for  the  compensa- 
tion of  public  officers"  would  certainly  be 
broad  enough  and  specific  enough  to  em- 
brace not  only  provisions  for  the  amount  of 
fees  which  they  might  collect  and  disburse, 
but  also  provide  salaries  for  their  services 
to  be  paid  out  of  the  fees  collected.  If  this 
act  had  read  "An  act  to  provide  for  the 
compensation  of  certain  officers,  to  fix  their 
fees,  and  prescribe  their  salaries,"  we  thinl£ 
that  only  one  general  subject  would  be  em- 
braced therein,  and  that  is  the  compensation 
of  public  officers,  and  the  first  clause  of  the 
title' would  include  the  other  two.  The  title 
of  this  act  is  one  that  relates  to  the  payment 
of  salaries  and  the  disposition  of  fees.  It  is 
a  fact  of  which  we  are  bound  to  talie  judi- 
cial notice  that,  before  this  act  was  passed, 
there  was  upon  the  statute  books  legisla- 
tion which  authorized  officers  to  collect  fees 
for  certain  services  which,  in  their  official 
capacities,  they  performed.  The  title  of  this 
act,  as  it  was  passed,  provides  for  the  payment 
of  salaries  and  the  disposition  of  fees.  But 
we  think  that  the  act  Itself  might  properly 
have  embraced  provisions  regulating  the  dis- 
position of  fees  to  be  collected  by  such  offi- 
cers, even  though  the  title  itself  had  not 
contained  the  latter  clause.  We  can  see  no 
objection,  therefore,  to  one  act,  containing 
pinvisions  not  only  for  the  payment  of  sala- 
ries, but  provisions,  also,  for  the  disposition 
of  fees  out  of  w^Ich  such  salary  shall  be 
paid;  nor  can  we  see  any  objection  to  in- 
cluding In  the  title  references  to  fees  as  well 
as  to  salaries.  By  way  of  Illustration,  take 
our  municipal  corporation  act,  which  Is  en- 
titled "An  act  in  relation  to  municipal  cor- 
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poratlons."  Under  this  general  title  are  Ta-  | 
i-tous  articles  and  subdiTislons  of  the  main 
subject,  such  as  specifying  the  powers  of 
the  corporation,  the  mode  of  Incorporation, 
the  method  for  the  dissolution  of  the  cor- 
poration, and  the  subdivisions  specifying  the 
manner  in  which  ordinances  shall  be  passed. 
It  Is  true  the  title  of  that  act  is  much  broad- 
er than  the  title  of  this  salary  act;  but,  for 
example,  suppose  that  the  legislature  desired 
In  one  act  to  provide  only  for  the  mode  of 
Incorporation  of  a  municipality,  to  specify 
its  general  powers  and  duties,  and  the  man- 
ner of  Its  dissolution.  Could  it  not  do  so 
without  at  the  same  time  providing  for  the 
various  other  matters  and  things  which  di- 
rectly pertain  to,  and  are  connected  with, 
and  naturally  germane  to,  the  general  sub- 
ject of  municipal  corporations?  If  it  could 
so  treat  of  these  three  branches  or  subdivi- 
sions of  the  main  or  general  subject,  it 
would  necessarily  follow  that  it  might  do  so 
under  an  act  entitled  "An  act  to  provide  for 
the  mode  of  incorporation,  to  specify  the 
powers  and  duties,  and  to  provide  for  the 
method  of  dissolution  of  municipal  corpora- 
tions." Here  would  be  three  branches  or 
subdivisions  of  the  general  subject  of  mu- 
nicipal corporations  embraced  in  one  title, 
and  legislated  about  in  one  act;  but  we 
think,  without  question,  that  only  one  g^- 
cral  subject  is  embraced  in  the  title  and  in- 
cluded in  the  act.  So  in  the  act  before  us, 
while  the  general  subject  is  the  compensa- 
tion of  public  officers,  two  subdivisions  or 
brandies  of  that  subject,  naturally  connect- 
ed and  germane  each  to  the  other,  and  both 
to  the  general  subject,  are  expressed  and 
embraced  in  the  title  to  this  act,  and  includ- 
ed in  the  act  Itself. 

We  are,  however,  not  without  authority  di- 
rectly in  point  in  some  cases,  and  clearly  anal- 
ogous and  substantially  the  same  in  principle 
in  others.  In  State  v.  McCanu,  4  Lea,  t,  the 
supreme  court  passed  upon  an  act  entitled 
"An  act  to  regulate  and  equalize  the  salaries 
of  certain  public  ofticers."  It  provided  that 
certain  offlcors,  whom  the  act  itself  named, 
shall  thereafter  receive  as  compensation  for 
their  seiTices  certain  salaries.  Theretofore, 
they  had  collected  certain  fees  for  the  per- 
formance of  their  duties,  and  retained  them 
as  compensation  for  their  services.  The  act 
provided  further  that  the  fees  which  were  col- 
Ipctoil  !)>'  such  <)tli<-ors  slu.uld  be  reported,  if 
by  state  officers,  to  the  state  comptroller;  if 
by  county  officers,  to  the  county  Judge.— and 
further  required  such  offlcere  to  pay  over  to 
the  comptroller  or  county  trustee  any  amount 
in  excess  of  the  salary  fixed  by  the  act.  In 
Tennessee  there  is  a  constitutional  provisipn 
like  section  21  of  article  5  of  our  constitution. 
This  act,  It  is  true,  was  held  unconstitutional 
by  the  supreme  court  of  Tennessee  upon  other 
grounds;  but  upon  the  question  we  are  con- 
sidering here  the  court  says  that  in  the  act 
whose  general  subject  Is  the  equalizing  of  sal- 
aries both  the  subordinate  subjects  of  fees 


and  salaries  may  properly  be  embraced,  hold- 
ing that  the  act  did  not  contain  two  subjects, 
but  only  two  branches  or  subdivisions  ger- 
mane to  and  naturally  connected  with  the 
main  subject  In  Gunter  v.  Dale  County,  44 
Ala.  (>39,  it  was  held  that  "An  act  to  suppress 
murder,  lynching,  and  assaults  and  batteries" 
was  not  obnoxious  to  an  article  of  the  consti- 
tution which  is  like  our  section  21.  Of  this 
law  the  court  says:  "It  contains  but  one  sub- 
ject, though  It  deals  with  several  branches  of 
that  subject,  but  they  are  all  attingent  and 
cognate  to  one  subject-matter,— the  suppres- 
sion of  certain  offenses."  A  case,  however,  in 
this  particular  directly  la  point,  Is  Henderson 
V.  State  (Ind.  Sup.)  36  N.  B.  257.  The  act 
there  under  consideration  was  entitled  "An 
act  fixing  the  compensation  and  prescribing 
the  duties  of  certain  state  and  county  officers, 
and  providing  penalties  for  the  violation  of  Its 
provisions."  In  considering  this  act,  which 
provided  for  the  fixing  of  salaries  of  state, 
county,  and  Judicial  officers,  prescribing  their 
duties,  and  the  fees  to  be  taxed  for  services 
perfonned  by  them.  It  was  held  by  the  su- 
preme court  of  Indiana  that  It  does  not  vio- 
late a  section  of  the  Indiana  constitution 
which  provides  that  "every  act  shall  embrace 
but  one  subject,  and  matters  properly  con- 
nected therewith,  which  subject  shall  be  In- 
cluded in  the  title."  This  is  a  very  instruct- 
ive case,  and,  although  there  was  a  dissenting 
opinion  by  one  of  the  Judges,  we  think  that 
the  opinion  of  the  coui-t  is  a  complete  and 
satisfactory  answer  to  the  objection  urged 
here  to  the  unconstitutionality  of  our  salary 
act.  It  will  be  observed  that  the  title  of  the 
Indiana  act  was  to  fix  the  salaries  of  certain 
officers,  but  contained  no  reference  to  fees; 
and  yet  the  court  held  that  the  fees  to  be  col- 
lected by  such  officers  might  be  Included  in 
the  act,  although  not  specifically  mentioned 
in  the  title.  So  with  this  salary  act  The 
clause  thereof  "to  provide  for  the  disposition 
of  certain  fees"  might  be  omitted  from  the 
title,  and  certainly  the  title  of  the  act  would 
then  contain  but  one  subject,  viz.  salaries; 
still  the  act  might,  under  the  decision  in  the 
Henderson  Case,  supra,  and  as  we  think  with- 
out question,  properly  contain  provisions  for 
a  disposition  of  the  fees  collected  by  such  offi- 
cers, providing  that  they  should  make  a  re- 
port of  such  fees  to  any  designated  county  or 
state  officer,  and  requiring  such  fees  (certain- 
ly In  excess  of  the  amount  of  their  salaries) 
to  be  paid  into  the  county  treasury.  In  re 
Breene,  14  Coio.  401,  24  Fac.  8,  in  effect  sus- 
tains the  validity  of  this  act  For  other 
authorities,  see  Cooley,  Const  Lim.  (Otb  E<d.) 
173,  and  cases  cited.  The  supreme  court  of 
Indiana,  in  the  subsequent  case  of  State  ▼. 
Boice,  30  N.  E.  &i,  held  certain  sections  of  this 
act  unconstitutional,  but  not  for  the  reason 
here  urged.  It  was  because  of  an  Improper 
classification  of  the  counties,  which  objection, 
also  urged  here,  we  now  proceed  to  consider. 
As  to  the  second  objection,  It  Is  argued  that 
under  section  15,  because  of  the  use  of  tlie 
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word  "law,"  tbe  legislature  must  fix  tbe  fees 
■of  count)'  and  precinct  offlcei-s,  and  provide 
for  their  salaries  in  one  act;  and  that,  when 
-the  legislature  presumed  to.  pass  one  act  for 
the  fl3clug  of  fees  and  another  act  providing 
for  the  salaries  of  the  officers  to  be  paid  out  of 
such  fees,  It  violated  the  rule  prescribed  by 
this  section  of  the  constitution.  In  tbe  first 
place.  It  may  be  said  that  the  unconstltution- 
4iUty  of  one  act  in  no  sense  can  depend  upon 
the  nucoustitutlonality  of  another  act  of  the 
legislature.  In  the  second  place,  the  word 
"law,"  as  used  in  this  section,  is  not  synony- 
mous with  "act"  The  law  means  here  law 
In  a  general  sense,— whatever  has  been  en- 
■acted  by  the  legislature,  whether  It  is  embod- 
ied in  one  act  or  in  any  number  of  acts;  and, 
so  far  as  the  use  of  the  term  "law"  In  this 
section  is  coijcemed,  It  cannot  be  construed 
as  compelling  the  legislature  to  embody  in  one 
Act  provisions  for  fees  and  salaries.  It  may 
also  be  said  that  the  classification  provided 
for  in  section  15  may  or  may  not  be  applica- 
ble to  both  fees  and  salaries.  The  legislature 
■ot  Indiana,  in  carrying  out  the  provisions  of  a 
somewhat  similar  section  of  Its  constitution, 
made  a  classification  of  counties  In  accord- 
.anoe  therewith  for  tbe  purpose  of  providing 
salaries;  but  for  tbe  purpose  of  fixing  fees 
there  was  no  such  classification  made,  tbe 
fees  In  each  being  the  same  as  tbe  fees  pre- 
spribed  in  every  other  county  in  the  state. 
But  our  section  certainly  applies  to  tbe  classi- 
fying of  counties  as  to  fees,  and,  for  tbe  pur- 
poses of  this  case,  we  will  assume  that  coun- 
ties are  also  to  be  classified  for  tbe  purpose 
of  providing  salaries.  But  there  is  nothing 
in  the  section  which  makes  it  imperative  up- 
on the  legislature  to  make  the  same  classifi- 
cation of  counties  for  both  purposes.  In  oth- 
er words,  the  classification  of  the  counties  for 
tbe  purpose  of  fixing  fees  may  be  made  and 
based  upon  the  population  ascertained  by  one 
method,  and  the  classification  of  the  same 
counties  for  salaries  upon  another  or  different 
basis.  In  the  fee  act  the  legislature  express- 
ly says  that  the  classification  of  the  counties 
Is  made  upon  the  basis  of  the  population  as- 
certained by  the  federal  census  of  1890.  In 
the  salary  act  the  classification  of  the  coun- 
ties for  the  purpose  of  providing  salaries  is 
based  upon  population,  but  It  Is  not  asserted 
that  tbe  population  was  ascertained  by  the 
federal  census.  Possibly,  in  a  case  of  this 
sort.  If  there  was  a  clear,  palpable,  and  fia- 
grant  classification  of  counties  made,  not  ac- 
cording to  population,  but  clearly  in  violation 
of  this  principle,  the  court  might  say  that  the 
legislature  bad  made  an  Improper  ascertain- 
ment, and  therefore  substitute  for  Its  deter- 
mination tbe  determination  of  this  court 

We  are  cited  In  this  connection,  among  oth- 
ers, to  the  case  of  State  v.  Bolce,  supra, 
wblcb  held  unconstitutional  an  act  of  tbe 
legislature  wblcb,  Inter  alia,  purported  to 
classify  counties  according  to  population  for 
-the  purpose  of  providing  salaries  for  tbe 
county  treasurers  of  all  tbe  counties  In  tbe 


state.  Tlie  act  thus  attempting  to  make  the 
classification  omitted  Shelby  county;  and  the 
court  held  that  by  doing  so  tbe  law  became 
in  effect  a  special  or  local  law,  and  was  pro- 
hibited by  that  section  of  the  constitution 
which  forbids  tbe  passing  of  a  special  or  lo- 
cal law  when  a  general  law  can  be  made  ap- 
plicable. From  this  It  Is  argued  here  that 
Inasmuch  as  the  classificatiou  of  counties  un- 
der the  salary  act  Is  not  In  accordance  with 
the  classification  under  the  fee  act  (wblcb  lat- 
ter was  admittedly  made  upon  the  basis  of 
population  as  shown  by  the  federal  census  of 
1890),  and  is  irregular  and  unjust  in  that  In 
one  particular  at  least,  a  certain  county  is 
placed  in  the  fourth  class,  whereas  it  should  . 
be  placed  In  the  third  class,  because  It  con- 
tains a  larger  population  than  some  of  the 
counties  assigned  In  tbe  third  class,  and  by 
the  federal  census  was  larger  In  population 
than  the  other  counties  which  were  placed  in 
the  fourth  class,  this  classification  is  the 
same  as  no  classification  at  all,  or  the  same 
as  if  tbe  legislature  Iiad  omitted  therefrom 
one  or  more  counties  of  tbe  state.  We  do 
not  concede  tbe  soundness  of  this  argument. 
As  was  said  by  the  supreme  couit  of  Indiana: 
"We  know  judicially  that  the  population  of 
the  omitted  county  [here,  the  county  alleged 
to  be  improperly  classified]  entitled  It  to  be 
classified  among  the  counties  whose  treas- 
urers were  given  compensation  by  the. act; 
yet  we  do  not  intimate  that  we  could  know, 
or  that  we  have  authority  to  determine,  to 
tbe  exclusion  of  the  legislative  decision,  as  to 
what  class  said  county  should  have  been  as- 
signed, or  what  tbe  compensation  should 
have  been."  There  is  no  requlrem^it  in  sec- 
tion 15  of  article  14  which  compels  the  legis- 
lature to  make  tbe  salaries  of  officers  in  coun- 
ties of  any  particular  class  different  from, 
greater  or  less  than,  tbe  salaries  of  officers 
In  any  other  class.  For  aue-ht  that  tbe  con- 
stitution provides,  the  legislature  might  for 
example,  give  to  a  treasurer  in  counties  of 
the  second  class  the  same  salary  that  is  glv-  ° 
en  to  a  treasurer  in  counties  of  the  first  class; 
or  to  a  county  clerk  or  sheriff  In  counties  of 
the  fourth  class  tbe  same  compensation  that 
such  officer  is  given  In  counties  of  tbe  second 
class.  This  being  so,  there  could  be  no  in- 
Jury  to  an  officer  of  such  alleged  misclassed 
county;  and  the  Irregularity  complained  of 
being  of  such  comparatively  trlfilng  Import- 
ance, and  It  being  doubtful  if  the  court  could 
substitute  for,  and  make  its  decision  supe- 
rior to,  the  legislative  decision  of  this  pri- 
marily legislative  question,  we  hold  that  the 
classification  of  the  counties  under  the  salary 
act  does  not  violate  tbe  provision  of  the  con- 
utltution  under  which  li  purported  to  be 
made.  Longan  v.  County  of  Solano,  65  Cal. 
122,  3  Pac.  463. 

The  third  objection  Is  that  this  act  is  ob- 
noxious to  section  17  of  article  5,  in  that  the 
original  purpose  of  the  act  a.s  It  was  IntrC' 
duced  Into  the  house,  was  changed  on  its  pas- 
sage In  tbe  senate.    This  contention  is  based 
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upon  the  fact  that  many  of  the  provisions  In 
relation  to  fees  as  contained  In  the  bill  as  in- 
troduced in  and  passed  by  the  bouse  were 
omitted  from  the  bill  as  passed  in  the  senate 
and  concurred  in  by  the  house.  The  princi- 
ple of  this  decision  wherein  it  is  held  that  the 
bill  is  not  obnoxious  to  section  21  of  article 
5  sufiBciently  answers  this  objection,  and  in 
no  sense  can  it  be  held  that  the  original  pur- 
pose of  the  act  when  introduced  as  a  bill  was 
changed  on  its  becoming  an  act. 

There  are  a  number  of  other  objections  urg- 
ed against  the  constitutionality  of  this  act, 
but  upon  the  principle  that  only  the  one 
whose  rights  are  affected  by  the  determina- 
tion of  these  questions,  and  who  has  some 
right  to  and  interest  in  the  defeat  of  the  act, 
can  raise  them,  we  do  not  at  this  time  con- 
sider them;  nor  do  we  intimate  one  way  or 
the  other  what  will  be  the  decision  of  this 
court  when  such  questions  are  properly  rais- 
ed in  pi"oper  proceedings  and  by  proper  par- 
ties. 

There  remains  one  question  to  be  consid- 
ered; and  ttiat  is  whether  or  not  the  plain- 
tiff in  error,  as  county  clerk,  was  obliged  to 
pay  into  the  county  treasury  the  total  amount 
<5f  the  fees  collected  by  him  before  he  ascer- 
tained whether  the  amount  so  collected  would 
be  in  excess  of  his  salary  as  fixed  by  law. 
Section  15  of  article  14  provides  that,  where 
salaries  are  provided,  the  same  shall  be  pay- 
able only  out  of  the  fees  actually  collected  In 
all  cases  where  fees  are  prescribed,  and  all 
fees,  perquisites,  and  emoluments  above  such 
salary  shall  be  paid  into  the  county  treasury. 
I,a  Plntn  county,  under  the  salary  act,  is  plac- 
ed in  the  fourth  class.  The  annual  salary 
of  plaintiff  in  error  was  fixed  by  the  act  at 
$1,800.  When  the  Information  was  filed,  the 
clerk  had  collected,  according  to  the  charge, 
only  $1,200.  At  that  time  there  were  no  fees 
in  his  hands,  nor  had  he  collected  fees  equal 
to  the  amount  of  his  salary.  Therefore,  there 
.  was  no  excess  or  surplus  of  fees  above  bis 
salary  to  be  turned  over  to  the  county  treas- 
Hi'er.  We  hold  that,  under  this  constitutional 
proylsion,  the  officers  named  are  not  obliged 
to  pay  over  to  the  county  treasurer  any  of 
the  fees  collected  by  them  until  after  the 
amount  of  such  fees  equals  the  amount  of 
salary  fixed  by  the  act;  in  other  words,  that 
it  is  only  the  excess  or  surplus  of  fees  above 
salaries  which  by  the  constitution  and  this 
act  belongs  to  the  county,  and  which  only  the 
legislature  can  compel  the  officers  thus  to 
turn  over  and  pay  into  the  treasury.  Such 
being  the  case,  at  the  time  this  information 
was  filed  there  was  no  ascertainment,  or, 
rather,  there  was  an  ascertainment  that  the 
amount  of  the  fees  collected  was  less  than 
the  salary  fixed,  and  the  clerk  had  a  rtght 
to  retain  them.  This  does  not,  however,  ren- 
der nugatory  those  provisions  of  the  act 
which  require  the  officer  to  make  a  report  and 
keep  an  account  of  the  fees  collected,  to  en- 
Bble  the  county  commissioners  to  determine 
ivhat  amount  of  fees  has  been  collected,  and 


when  the  salary  has  thereby  been  paid,  so 
that  thereafter  any  fees  collected  properly ' 
should  be  turned  over  into  the  treasuiy.  W^e 
think  it  an  insufficient  answer  to  say  that  the 
act  of  the  legislature  provides  that  all  fees 
shall  be  turned  over  into  the  treasury,  and 
that  the  salary  of  the  officer  shall  be  i>ald  out 
of  such  fund  thereby  created,  by  warrants 
drawn  upon  the  treasurer,  and  thereby  the 
same  results  are  reached  as  If  the  officer  paid 
himself  out  of  his  own  fees,  because  the  con- 
stitution has  expressly  provided  what  amount 
of  the  salary  shall  be  thus  turned  over.  By 
I  necessary  Implication,  it  follows  that  the  fees 
collected  belong  to  and  are  the  property  of 
the  officer  until  the  amount  thereof  equals 
his  salary,  and  that  the  legislature  cannot  i"e- 
quire  the  officer  to  pay  into  the  county  treas- 
ury any  part  of  the  fees  collected  other  than 
that  specified  as  in  excess  of  the  amount  of 
his  salary.  Under  this  holding,  the  defend- 
ant was  improperly  convicted  upon  the  first 
count  of  the  Information.  With  respect  to 
the  second  count,  which  charges  the  violation 
of  section  20  of  this  act,  which  requires  the 
officer  to  make  a  report,  it  is  sufficient  to  say 
that  no  penalty  lias  been,  provided  for  the  vio- 
lation of  said  section;  and,  as  the  act  does 
not  make  such  failure  to  report  a  crime  or 
misdemeanor,  the  conviction  of  the  defendant 
thereunder  was  unwarranted. 

The  judgment  and  sentence  of  the  court 
should  be  reversed,  and  the  cause  remanded, 
with  instructions  to  dismiss  the  information. 
Reversed. 


(21  Colo.  I5g> 
SARGENT  V.  BOARD  OP  OOM'RS  OP  LA 

PLATA  COUNTY. 

(Supreme  Court  of  Colorado.     April  20,  1885.) 

Apfbai. — Objections  not  Raised  Beix>w  —  Srek- 

iFF's  Fees. 

1.  An  objection  that  a  statute  is  unconstitu- 
tional  because  the  manner  prescribed  by  the  con- 
stitution was  not  observed  by  the  legislature  in 
its  passage,  cannot  be  raised  for  the  first  time  in 
the  appellate  coart. 

2.  Under  Laws  1891  (Fee  Act)  {  4,  provid- 
ing that  a  sheriff  shall  be  entitled  to  mileage  for 
each  mile  actually  and  necessarily  traveled  in 
serving  process,  me  sheriff  is  entitled  to  such 
mileage  whether  the  service  is  performed  by  him- 
self or  his  deputy;  and,  if  by  the  latter,  the  sher- 
iff must  compensate  him. 

3.  Horse  hire  and  meals  for  a  deputy  when 
serving  a  venire  for  jurors  should  be  allowed  if 
they  were  necessary  traveling  expenses  paid. 

4.  The  payment  by  a  county  for  services  ren- 
dered by  a  sheriff  at  a  preliminary  oxaminatiou 
before  a  justice  of  the  peace  is  left  to  the  discre- 
tion of  toe  county  commissioners.  Mills'  Ann. 
■St.  §  C99. 

5.  There  is  no  statutory  authority  for  allow- 
ing a  per  diem  fee  to  a  sheriff  for  attendance  be- 
fore a  justice  of  the  peace  at  the  trial  of  a  crim- 
inal action. 

6.  Service  by  a  bailiff  or  deputy  sheriff  with 
a  petit  jm'y  should  be  paid  by  the  county  as  a 
part  of  the  expenses  of  the  court,  and  is  not  to  b« 
dpihicted  from  the  amount  to  be  paid  to  a  sheriff 

I  for  his  deputy's  salary. 

I  7.  Under  I'ee  Act  1891,  I  4,  a  sherift  is  en- 

I  titled  to  10  cents  mileage  on  the  aggregate  nnm- 
I  her  of  miles,  coining  and  going,  traveled  in  senr- 
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ing  a- mittimus,  and  to  20  cents  mileage  for  the 
number  of  miles  traveled  while  the  sheriff  has  a 
prisoner  in  charge,  for  transporting"  him. 

8.  Neither  nnder  the  Fee  Act  1881,  |  4,  al- 
lowing sheriffs  for  transporting  prisoners,  in  addi- 
tion to  mileage,  actual  expenses  necessarily  incur- 
red, nor  under  the  Salary  Act  1891,  §  11,  allow- 
ing actual  traveling  expenses,  can  a  sheriff  trav- 
eling on  a  free  pass  charge  the  county  for  his  rail- 
road fare. 

9.  The  mileage  prescribed  by  the  Fee  Act,  g 
4,  for  serving  any  process,  is  intended  solely  as  a 
part  of  the  compensation  for  such  services,  all  of 
whidi  is  to  be  applied  to  the  payment  of  the  sal- 
ary; and  the  actual  traveling  expenses  of  a  sher- 
iff provided  for  in  the  Salary  Act,  S  11,  are  sepa- 
rate from  and  in  addition  to  that  prescribed  in 
the  fee  act 

10.  The  connty  is  liable  to  a  sheriff  for  his 
railroad  fare  when  he  pays  the  same,  being  part 
of  the  actual  expei-ses  necessarily  incurred,  al- 
though he  has  a  railroad  pass,  which  he  does  not 
use. 

11.  Under  Fee  Act,  i  4,  allowing  20  cents 
mileage  for  transporting  prisoners,  the  sheriff^  is 
entitl^  to  recover  for  such  mileage  for  conveying 
a  prisoner  from  the  place  of  arrest  to  the  place 
where  the  trial  was  to  be  held. 

12.  Where  a  sheriff  has  traveled  a  wearisome 
journey  of  350  miles  with  a  prisoner  in  charge, 
the  cost  of  a  slpeping-car  ticket  on  his  return 
journey  during  the  night  is  properly  chargeable 
against  the  connty  as  a  necessary  expense. 

Error  to  La  Plata  connty  court 

Action  by  Draper  C.  Sargent  against  the 
board  of  connty  commissioners  of  La  Plata 
Ck>unty  for  sheriff's  fees.  From  a  judgment 
against  him,  plaintiff  brings  error.  Bevers- 
ed. 

The  sheriff  and  the  board  of  county  com- 
missioners of  La  Plata  county  disagreed  as 
to  the  amount  of  fees  to  which  the  sheritC 
was  entitled,  and  this  case,  embracing  such 
differences,  was  submitted  to  the  county 
court  upon  an  agreed  statement  of  facts,  ac- 
companied by  the  proper  affidavit  of  merit. 
It  luTolves  the  construction  of  an  act  of  the 
legislature  concerning  fees,  which  was  ap- 
proved on  the  6th  of  April,  1891  (see  Sess. 
Laws,  p.  200),  and  a  portion  of  the  salary 
Act  approved  on  the  same  day  (Id.  p.  307). 
There  are  seven  causes  of  action  set  up  in 
the  complaint,  each  being  for  the  recovery 
of  fees  alleged  to  have  been  earned  by  the 
plaintiff  in  error  (plaintiff  below)  in  his  offi- 
cial capacity  as  sheriff  of  La  Plata  coun- 
ty. It  is  conceded  that  the  sheriff  perform- 
ed the  services  in  question.  The  only  dis- 
pute is  as  to  the  amount  of  bis  compensa- 
tion. Such  additional  facts  as  are  neces- 
sary to  an  understanding  of  the  case  will  be 
stated  in  the  opinion,  and  it  will  tend  to 
clearness  briefly  to  state  the  different  caus- 
es of  action  separately,  and  then  consider 
the  controverted  Items  In  one  discussion. 

First  Cause:  "(1)  For  transporting  pris- 
oners from  Durango  to  Canon  City,  350 
miles,  at  20c.  per  mile,  $70.00;  (2)  for  mileage 
in  serving  mittimus,  from  Durango  to  Canon 
City  and  return,  700  miles,  at  10c  per  mile, 
$70.00;  (3)  railroad  fare  for  prisoner  from 
Durango  to  Canon  City,  $19.10;  (4)  railroad 
fare  for  sheriff  from  Durango  to  Canon  City 
and  return,  $38.20;  (5)  sleeping-car  fare  for 
«heriflC  from  Canon  City  to  Durango,  $3.50." 


Of  this  bin  there  were  allowed  and  paid  by 
the  commissioners  (which  action  was  ap- 
proved by  the  county  court)  all  of  the  fore- 
going items,  except  the  fourth,  fifth,  and 
one-half  of  item  No.  2. 

Second  Cause:  "(1)  Paid  by  sheriff  to  his 
deputy  for  serving  a  special  venire  for  jurors 
ip  a  court  of  record,  in  a  criminal  case,  $2.- 
00;  (2)  paid  for  horse  hire  for  deputy  In 
serving  said  venire,  $7.50;  (3)  paid  for  meals 
of  deputy  while  serving  venire,  $.70."  The 
county  commissioners  allowed  and  paid  to  the 
sheriff  the  fees  and  the  mileage  which  th«» 
statute  prescribed  for  serving  such  writs, 
but  the  three  items  set  out  above  were  dis- 
allowed; both  of  which  rulings  the  county 
court  affirmed. 

Third  Cause:  "(1)  For  similar  items  to 
those  embraced  in  the  second  cause  of  ac- 
tion, $8.20;  (2)  mileage  in  transporting  a 
prisoner  38  miles  at  20c.  per  mile,  $7.60; 
(3)  mileage  in  serving  a  8ubi>oena,  38  miles 
at  10c.  per  mile,  $3.80;  (4)  mileage  in  serving 
warrant  of  arrest,  38  miles  at  10c.  per  mile, 
$3.80."  Items  3  and  4  were  allowed;  1  and 
2  were  disallowed.  In  this  case  all  of  the 
fees  which  were  allowed  were  ordered  by 
the  county  commissioners,  and  so  ordered  by 
the  county  judge,  to  be  turned  over  to  the 
county  treasury. 

Fourth  Cause:  The  fees  embraced  in  this 
bill  were  for  services  rendered  by  the  sher- 
iff at  a  preliminary  examination  before  a 
justice  of  the  peace,  and  were  disallowed  by 
the  board  and  the  court. 

Fifth  Cause:  The  fee  Claimed  was  for  one 
day's  attendance  by  the  sheriff  before  a  jus- 
tice of  the  peace  in  a  trial  of  a  criminal  ac- 
tion, and  was  disallowed  by  the  board  and 
the  court. 

Sixth  Cause:  "For  one  day's  services  of  a 
bailiff  with  a  petit  jury  In  a  court  of  record, 
$3.00."  This  bill  was  allowed,  but  the  amount 
ordered  to  be  turned  over  by  the  sheriff  to 
the  county  treasurer.  The  sheriff  was-  char- 
ged therewith,  and  the  amount  was  deduct- 
ed from  the  amount  to  be  paid  the  sheriff 
for  his  deputy's  salary  for  the  year  1893. 

Seventh  Cause:  For  the  same  class  of  serv- 
ices as  those  embraced  in  the  flrst  cau6e,  ex- 
cept that  here  the  railroad  fare  for  which 
the  sheriff  put  in  his  bill  was,  as  a  matter 
of  fact,  paid  by  him,  although  at  the  time 
he  had  a  free  pass  over  the  railroad.  The 
board  of  commissioners  disallowed  this 
claim,  but  the  court  allowed  it 

From  the  judgment  against  him  on  the 
whole  case  the  sheriff  is  here  upon  writ  of 
error. 

Russell  &  Ritter,  W.  A.  Reese,  and  Wells, 
Taylor  &  Taylor,  for  plaintiff  in  error.  Gal- 
breath  &  Searcy  and  Arthur  Comforth,  for 
defendant  in  error. 

CAMPBELL,  J.  (after  stating  the  facts). 
The  plaintiff  In  error  for  the  flrst  time  urges 
in  this  court  that  the  fee  act  is  unconstitu- 
tional, in  that  the  manner  of  its  passage,  pre- 
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scribed  by  tbe  constitution,  was  not  observed 
by  tbe  leglslatnre;  but  this  point  was  not 
raised  in  the  court  below,  nor  is  It  preserved 
in  tbe  record,  or  in  the  assignment  of  errors. 
Under  the  decision  of  Mareau  v.  Stanley  (Colo. 
Sup.)  39  Pac.  1086,  plaintiff  in  error  cannot 
now  be  heard  to  make  this  objection.  Hence 
the  questions  to  be  determined  In  this  contro- 
versy Involve  merely  the  construction  of  sec- 
tion 4  of  the  fee  act  and  section  11  of  the  sal- 
ary act.  The  provisions  applicable  to  this 
case  are  as  follows:  From  said  section  4: 
First.  "Mileage  for  each  mile  actually-  and 
necessarily  traveled,  In  serving  each  writ,  sub- 
poena or  other  process.  In  counties  of  tbe 
•  •  •  fourth  class,  ten  cents."  Second. 
"For  transporting  prisoners,  besides  actual  ex- 
penses, necessarily  Incurred,  per  mile,  in  coun- 
ties of  the  •  •  •  fourth  class,  twenty 
cents."  From  section  11  of  the  following  two 
excerpts:  Third.  "The  sheriffs  in  the  sev- 
eral counties  In  this  state  shall  receive  as 
their  only  compensation  for  their  services  ren- 
dered, an  annual  salary,  to  be  paid  quarterly 
out  of  the  fees,  commissions  and  emoluments 
of  their  respective  offices,  and  not  otherwise." 
Fourth.  "In  counties  of  all  other  classes  [than 
those  of  tbe  first  class]  he  [the  sheriff]  shall  be 
allowed  actual  traveling  expenses  which  shall 
be  paid  out  of  and  not  exceeding  a  mileage  at 
the  rate  of  ten  cents  per  mile,  actually  and 
necessarily  traveled  In  the  performance  of 
duty."  It  must  be  remembered  that  In  the 
discharge  of  his  ofliclal  duties  tbe  sheriff  gets 
no  per  diem  except  for  his  attendance  upon 
courts  of  record  when  in  session,  and  even 
this  Is  to  be  accounted  for  by  him,  and  turned 
into  bis  fee  fund.  He  gets  a  salary,  but 
whether  or  not  that  salary  is  paid  depends  up- 
on whether  the  fees  to  be  charged  and  collect- 
ed by  him  will.  In  amount,  be  sufficient  there- 
for. The  fees  which  he  is  entitled  to  charge 
under  the  fee  act  are  certain  compensation  by 
way  of  lump  sums  for  the  doing  of  the  vari- 
ous things  required  of  him,  and  mileage  at  a 
certain  rate  per  mile  necessarily  traveled  In 
the  performance  of  such  duties.  There  ore 
many  services  performed  by  the  sheriff,  for 
which,  if  the  fee  act  alone  Is  considered,  he 
gets  eitiier  no  compensation  at  all,  or  a  fee 
loss  in  amount  than  tbe  actual  cost  to  tbe 
sheriff  in  the  rendering  of  such  service.  A 
large  part  of  a  sheriff's  official  duty  consists 
In  summoning  jurors,  serving  process  upon 
parties,  and  subpoenas  upon  witnesses  in  civil 
and  criminal  cases.  To  do  this  he  must  travel, 
frequently  In  counties  where  there  are  no  rail- 
roads, and  where  the  actual  traveling  ex- 
penses exceed  the  compensation  which  the  fee 
act  prescribes  for  such  services.  The  fees  for 
transporting  prisoners  and  for  certain  other 
duties  as  prescribed  In  this  act  were  doubtless 
based  upon  this  fact,  known  to  the  legislature; 
and,  wliiie  the  con)t>ensation  in  a  given  case 
may  seem  disproportionately  large  to  tbe  serv- 
ice rendered  In  that  case,  yt,  considering  the 
fact  to  which  we  have  Just  adverted,  and  the 
general. nature  and  Kope  of  the  sheriff's  offi- 


cial duties,  the  fees  prescribed  In  this  act,  to- 
gether with -the  provision  for  traveling  ex- 
penses found  in  the  salary  act,  may  be  consid- 
ered as  a  fair  way  of  equalizing  his  compen- 
sation. 

Bearing  these  considerations  In  mind,  we 
will  proceed  first  to  dispose  of  the  controvert- 
ed questions  embraced  in  causes  of  action  Nos. 
2,  4,  5,  and  6. 

1.  Under  the  second  cause  of  action,  the 
sheriff  was  paid  by  tbe  county  the  fee  and 
mileage  prescribed  by  the  fee  act  for  serving 
a  venire  for  jurors.  A  deputy  sheriff  served 
the  writ.  The  compensation  prescribed  is  giv- 
en for  the  service,  whether  performed  by  the 
sheriff  or  bis  deputy;  and  out  of  such  fees  the 
sheriff  must,  if  the  writ  is  served  by  bis  dep- 
uty, compensate  the  latter.  The  first  item 
was  properly  disallowed.  The  second  and 
third  Items,  If  they  were  necessary  parts  of 
the  traveling  expenses  paid,  should  have  beea 
allowed,  but  the  facts  given  are  too  indefinite 
to  enable  us  to  pass  upon  this  question. 

2..  Services  such  as  were  rendered  and  de- 
scribed under  tbe  fourth  cause  of  action  relate 
to  a  preliminary  examination  before  a  Justice 
of  the  peace,  and  the  costs  thereof  are  to  be 
paid  or  not  by  the  county  commissioners,  in 
their  discretion;  and  we  are  not  at  liberty  to 
review,  the  same.  Mills'  Ann.  St.  §  699;  Sess. 
Laws  1889,  p.  100;  Board  v.  Graham,  4  Colo. 
201. 

3.The  fee  claimed  by  the  sheriff  as  stated  In 
tbe  fifth  cause  of  action  was  fpr  one  day's  at- 
tendance by  him  before  a  justice  of  the  peace 
In  tbe  trial  of  a  criminal  action.  While  a  con- 
stable is  allowed  a  per  dkin  for  bis  attend- 
ance at  a  trial  before  a  Justice  of  tbe  peace, 
we  find  no  statutory  authority  for  giving  to 
the  sheriff  any  such  compensation.  He  is  al- 
lowed his  per  diem  for  attendance  before  a 
court  of  record,  but  not  bef(-re  a  Justice  of  tbe 
peace. 

4.  As  to  tbe  sixth  cause  of  action.  It  appears 
that  at  tbe  trial  of  a  criminal  action  In  a  court 
of  record  a  bailiff  was  appo  nted  to  attend  tbe 
Jury  in  its  deliberations.  Three  dollars  were 
allowed  by  the  board  of  commissioners  as  a 
per  diem  for  such  services;  but  this  amount 
was  ordered  by  the  board  to  be  covered  Into 
the  county  treasury,  and  the  same  was  to  be 
deducted  from  the  amount  to  be  paid  to  the 
sheriff  for  bis  deputy's  sakiry  for  the  year 
1893.  Tbe  county  court,  however,  ruled  oth- 
erwise, and  held  that  the  sheriff  was  not  to 
be  charged  therewith.  The  construction  put 
upon  this  by  the  commissioners  necessarily 
makes  of  tbe  bailiff  a  deputy  sheriff,  and  puts 
him  on  a  salary.  Such  Is  not  a  fair  Interpre- 
tation. Tbe  bailiff  frequently,  as  a  matter  of 
fact,  is  not  a  deputy  sheriff.  No  salary  is  pro- 
vided for  him  by  the.  statute,  and  only  a  pet 
diem  Is  allowed,  and  this  only  while  he  serves 
as  a  bailiff.  Even  if  the  bailiff  was  a  deputy 
sheriff,  it  was  not  proper  to  order  this  money 
handed  over  to  the  treasurer.  Board  ▼.  Bran- 
son, 4  Colo.  App.  274,  35  Pac.  750.  Indeed, 
we  are  cited  to  no  statute  that  putborlsea  tbe 
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slierlff  to  appoint  a  bailiff  for  a  court  of  record. 
We  know  that  the  practice  In  some  of  the  dlB- 
trict  and  county  courts  Is  for  the  court  at  the 
beginning  of  the  term  to  make  an  order  au- 
thorizing the  sheriff  to  appoint  necessary  bail- 
iffs for  the  term.  But,  however  appointed,  or 
what  may  be  the  character  of  his  office,  the 
sei  vices  of  the  bailiff  are  necessary  for  the 
orderly  and  proper  conduct  of  the  business  of 
the  court,  and  the  expenses  Inciured  thereby 
should  be  paid  by  the  county  as  part  of  the 
expenses  of  the  court,  the  same  as  expenses 
incurred  by  the  employment  of  a  Janitor  to 
care  for  the  court  room. 

5.  The  items  embraced  in  the  first,  third,  and 
seventh  causes  of  action  may  be  disposed  of 
together.  It  will  be  observed  from  the  fore- 
going statement  of  facts  that  the  court  allow- 
ed to  the  sheriff  as  one  item  the  sum  of  $35 
for  mileage  for  returning  from  Canon  City  to 
Durango.  This  allowance  must  have  been 
based  upon  the  provision  of  the  statute  first 
above  quoted.  Our  constmction  of  these  pro- 
visions Is  that  the  fee  to  the  sheriff  of  20 
cents  per  mile,  mentioned  in  the  second  quo- 
tation, is  compensation,  not  for  serving  the 
mittimus,  and  based  upon  the  mileage  actual- 
ly traveled  in  serving  the  writ,  but  it  is  for 
the  labor  and  time,  the  care,  the  risk,  and  the 
daAger  incurred  In  transporting  prisoners,  al- 
though the  amount  thereof  Is  determined  by 
the  number  of  miles  traveled  while  the  sheriff 
has  the  prisoner  or  prisoners  in  charge.  This 
seems  to  us  clear  from  the  fact  that  no  such 
fee,  ui>on  the  basis  of  20  cents  per  mile  trav- 
eled, is  given  to  the  sheriff  upon  his  return 
trip  to  his  home  from  the  place  where  the 
prisoner  is  left  The  court  below  evidently 
so  held,  because  it  awarded  to  the  sheriff  the 
compensation  for  his  rbtum  journey,  not  upon 
the  basis  of  20  cents  per  mile,  but  upon  the 
basis  of  10  cepts  for  each  mile  traveled.  This 
latter  allowance,  however,  could  be  made  only 
under  the  clause  of  section  4,  which  is  first 
set  out  above,  and  which  is  given  to  the 
sheriff  as  a  compensation  for  serving  the  war- 
rant or  mittimus;  and  the  amount  thereof  is, 
by  the  statute,  to  be  determined  by  the  num- 
ber of  miles  actually  traveled  in  serving  it. 
In  serving  the  writ  the  sheriff  must  travel 
both  to  the  place  where  it  is  served  and  back 
to  his  home,  and  so  the  mileape,  under  the 
first  provision  quoted,  which  Is  compensation 
for  serving  the  writ.  Is  to  be  reckoned  upon 
the  aggregate  number  of  miles  traveled  both 
coming  and  going. 

Another  item  in  dispute  is  the  sum  of 
$38.20  for  the  sheriff's  railroad  fare  going 
from  Dnrango  to  Canon  City,  and  returning 
therefrom.  The  facts  were  that  the  sheriff 
bad  a  free  pass  over  the  railroad,  and  did 
not  pay  to  the  railroad  company  the  amount 
which  he  presented  in  his  bill;  but  be  con- 
tends that  this  amount  (which  is  admittedly 
the  correct  railroad  fare)  comes  within  the 
meaning  of  the  phrase  "actual  expenses, 
necessarily  Incurred."  On  the  other  hand, 
the  county  contends  that.  Inasmuch  as  this 
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amount  was  not  actually  paid,  or  liability 
therefor  Incurred,  by  the  sheriff.  It  cannot 
come  within  this  provision.  We  are  cited 
to  no  authority  upon  this  point  The  ques- 
tion ofiCharglng  for  railroad  fare  under  such 
circumstances  may,  In  one  view,  be  regarded 
as  a  question  of  ethics,  rather  than  of  law; 
and  so,  possibly,  in  this  regard,  beyond  the 
pale  of  this  court's  Jurisdiction.  Yet  it  is  in 
a  very  Important  sense  strictly  a  legal  ques- 
tion, and  one  which  we  must  determine. 
It  will  be  observed  tliat  this  claim  Is  predi- 
cated by  the  sheriff  upon  the  second  provi- 
sion cited.  The  language  is,  "actual  ex- 
penses necessarily  Incurred."  This  implies 
that  such  expenses,  if  not  actually  paid,  at 
least  that  the  liability  therefor  has  been 
incurred,  by  the  sheriff,  before  he  can  col- 
lect the  same  from  the  county.  This  partic- 
ular language  of  the  statute  is  not  so  elas- 
tic as  to  include  as  part  of  the  actual  ex- 
penses of  tlie  officer  a  claim  for  railroad  fare 
which  the  sheriff  has  neither  paid  nor  ob- 
ligated himself  to  pay,  although,  had  he  not 
made  use  of  his  free  pass,  such  outlay 
would  have  been  necessary.  Nor  can  it 
be  said  upon  this  case  as  made  that  such 
railroad  fare  not  paid  comes  within  the 
clause  "actual  traveling  expenses,"  found  In 
the  fourth  quotation.  The  case  before  us  is 
that  the  sheriff  rode  upon  a  free  pass,  and 
this  implies  that  no  money  consideration 
therefor  was  paid,  and  no  actual  equivalent 
of  any  other  sort  given  for  the  pass.  So 
we  conclude  that  where  a  sheriff  ti'avels 
upon  a  free  pass  he  may  not  in  his  account, 
charge  and  receive  credit  from  the  county 
for  the  amount  of  the  railroad  fare  which  he 
would  have  been  obliged  to  pay  had  he  not 
traveled  upon  a  free  pass.  The  only  real 
difficulty  Is  not  so  much  to  determine  the 
meaning  of  either  of  these  phrases  alone, 
but  rather  what  meaning  shall  be  given  to 
the  provisions  for  mileage  found  in  both.  It 
is  clear,  however,  tliat  under  this  fourth 
clause  the  sheriff  must  be  compensated  for 
his  actual  traveung  expenses.  But  out  of 
what  mileage  these  traveling  expenses  are 
to  be  paid  is  rendered  somewhat  uncertaiii 
by  the  use  ox  the  word  "mileage,"  containetl 
in  separate  acts  apparently  bearing  upon 
the  same  subject  Are  there,  by  these  pre 
visions  in  two  separate  acts,  intended  two 
mileages  for  the  sheriff.— one  in  section  4  of 
the  fee  act,  which,  together  with  the  lump 
sum  prescribed,  is  to  be  his  compensation 
for  sei-ving  the  particular  writ,  and.  In  addi- 
tion thereto,  a  separate  mileage  fee,  out  of 
which  are"  to  be  i)aiu  his  actual  travelin;: 
expeuses;  or  is  the  "mileage"  specified  in 
the  two  acts  one  and  the  same  mileage,  an<l 
limited,  in  counties  of  the  fourth  class,  to 
10  cents  per  mile?  These  acts  were  ap- 
proved upon  tile  same  day.  It  must  not  be 
presumed,  unless  the  construction  clearly  re- 
quires it  that  either  is  inconsistent  with,  or 
repeals  any  portion  of,  the  other.  While 
these  two  acts  throughout  do  not  maintain 
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the  distinction  which  the  legislature  appar- 
ently had  in  view  of  separating  the  general 
subject  of  compensation  of  public  officers 
Into  the  subordinate  subjects  of  fees  and 
salaries,  yet,  in  the  main,  the  one  relates  to 
fees,  the  other  to  salaries.  The  former  pre- 
scribes what  charges  the  officers  may  make, 
and  what  fees  they  may  collect,  out  of  which 
their  salaries  are  to  be  realized;  the  latter 
fixes  the  salary,  and  the  maximum  of  the 
total  remuneration.  If  there  is  only  one 
mileage  allowed  to  the  sberift  under  these 
two  proTlsions,  then,  whenever,  in  perform- 
ing his  duty,  he  is  obliged  to  travel,  be  must, 
from  such  mileage  fee,  if  it  is  ample  enough, 
first  deduct  the  costs  of  travel,  and  only  the 
balance  is  the  compensation  for  his  servicea 
If  the  costs  of  travel  exceed  the  one  mile- 
age fee,  then  he  may  not  only  not  get  any- 
thing for  bis  services,  but  be  entirely  out  of 
the  money  paid  for  traveling  expenses.  If 
there  are  two  mileages  contemplated,  then, 
when  the  officer  travels,  he  gets  the  one  mile- 
age prescribed  in  the  fee  act,  which,  togeth- 
er with  the  lump  sum  therein  prescribed,  Is 
his  total  compensation  for  serving  the  writ; 
and  out  of  the  mileage  prescribed  in  the  sal- 
ary act  he  gets  an  additional  amount,  equal 
to  the  costs  of  his  travel,  but  limited  in  coun- 
ties of  the  class  we  are  considering  to  10 
cents  per  mile.  If  such  traveling  expenses 
are  less  than  such  mileage  at  the  rate  of  10 
cents  per  mile,  the  officer  does  not  get  the 
full  mileage,  but  only  bis  actual  outlay;  if 
greater,  only  the  amount  of  the  mileage  is 
paid.  The  traveling  expenses  paid  by  the 
sheriff,  when  refunded  to  him  by  the  county, 
simply  make  the  sheriff  whole  for  what  be 
has  been  obliged  to  pay  out;  and  it  should 
not  come  out  of  that  mileage  which,  by  the 
fee  act,  is  intended  merely  as  part  of  the 
compensation  which  the  county,  in  the  eye 
of  the  law,  has  agreed  to  pay  him  for  what 
his  services  are  supposed  to  .  be  actually 
worth.  The  evident  Intent  of  the  legislature 
was  to  create  by  the  fee  act  a  mileage  fee, 
all  of  which  belongs  to  the  officer  as  part 
of  his  compensation  for  services  actually 
rendered,  and  no  part  of  which  should  be 
applied  to  the  officer's  necessary  traveling 
expenses.  By  the  salary  act  another  mile- 
age fee  was  provided  for,  separate  and  dis- 
tinct from  that  In  the  fee  act,  out  of  which 
the  officer  was  to  be  repaid  his  actual  travel- 
ing expenses,  and  no  more.  The  salary  act 
was  intended  to  provide  a  compensation  to 
pablic  officers,  and  among  them  to  a  sheriff, 
for  the  performance  of  official  duties.  Such 
compensation,  however,  must  be'pald  out  of 
the  fees  prescribed,  and  out  of  them  only. 
The  amount  of  the  salary  is  therein  fixed. 
The  act,  moreover,  goes  further  than  this, 
and  provides  that,  in  addition  to  his  salary, 
the  actual  traveling  expenses  of  the  sheriff 
shall  be  paid,  providing  they  do  not  exceed 
what  is  called  a  mileage  at  tbe  rate  of  10 
cents  per  mile  in  counties  of  the  fourth  class. 
Whatever  tbe  practical  operation  of  the  act 


may  be,  we  must  not  presume  that  the  legis- 
lature intended  to  require  public  officers  to 
do  work  for  the  public  the  performance  of 
which  will  compel  them  to  give  not  only 
their  time,  without  getting  any  compensa- 
tion therefor,  but  also  j^equire  them  to  ex- 
pend their  money  in  accomplishing  it  But, 
If  the  actual  traveling  expenses  are  to  be 
deducted  from  and  come  out  of  tbe  mileage 
fee  which  is  prescribed  as  a  compensation 
to  the  officer  for  his  services,  we  have  the 
result  that  the  fund  created  by  the  collection 
oir  the  fees  prescribed,  and  out  of  which  the 
salary  must  be  paid,  ia  to  be  reduced  be- 
fore paying  the  salary  by  the  application 
of  a  portion  thereof  to  the  payment  of  trav- 
eling expenses  incurred  by  the  officer,  and 
which  the  legislature  evidently  Intended  the 
latter  should  have  in  addition  to,  and  over 
and  above  the  amount  of,  the  fixed  salary; 
and  we  have  also  the  result  that,  instead  of 
the  officer  receiving  his  salary  and  this  ad- 
ditional compensation,  whenever  tbe  fees 
collected  are  less  than  the  traveling  ex- 
penses,—which  sometimes  may  occur,— the 
officer  gets  neither  his  traveling  expenses 
nor  anything  to  apply  upon  the  salary.  It 
Is  important  always  to  bear  in  mind  that  it 
Is  out  of  the  fees,  and  the  fees  only,  that  the 
salary  is  to  be  paid.  It  must  have  heew  in- 
tended by  tbe  two  acts  to  fix  the  fees  so  tliat 
they  would  probably  amount  to  the  salary 
and  traveling  expenses;  or,  in  other  words, 
full  compensation  to  the  public  official,  and 
nothing  more.  Whenever  the  total  amount 
of  fees  from  all  sources  Is  greater  than 
the  salary  and  the  traveling  expenses,  tbe 
question  we  are  now  discussing  is  unim- 
portant; but  when  the  amount  of  fees  is  less 
than  the  salary,  or  less  than  the  salary  and 
tbe  traveling  expenses,  it  becomes  material 
to  the  officer  to  know  whether  there  are  two 
mileage  fees  provided  or  only  one.  We  con- 
clude that  the  mileage  fee  prescribed  for  tbe 
sheriff  in  section  4  of  the  fee  act  for  serv- 
ing any  process  is  Intended  solely  as  a  part 
of  tbe  compensation  for  such  services,  all  of 
which  is  to  be  applied  to  the  payment  of  bis 
salary;  and  tliat  the  actual  traveling  ex- 
penses of  the  sheriff  provided  for  In  sec- 
tion 11  of  the  salary  act  are  to  be  paid  out 
of  and  not  exceeding  a  mileage  fee  at  the 
rate  of  10  cents  per  mile  actually  and  nec- 
essarily traveled  in  the  performance  of  his 
duty,  which  fee  is  separate  and  distinct 
from,  and  In  addition  to,  that  prescribed  in 
tbe  fee  act  This  seems  to  us  tbe  only  per- 
missible construction.  If  such  traveling  ex- 
penses are  provided  for  In  tbe  fee  act,  then 
there  wag  no  necessity  for  this  part  of  the 
salary  act,  and  the  legislature,  had  it  not 
intended  to  provide  a  separate,  distinct,  and 
additional  fund  out  of  which  the  traveling 
expenses  of  the  officer  were  to  be  paid,  could 
easily  have  added  in  the  salary  act  that  the 
mileage  fee  intended  as  the  one  out  of  which 
such  expenses  were  to  be  paid  was  one  of 
tbe  mileage  fees  provided  in  the  fee  act;  but 
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no  such  reference  Is  found,  and  we  must  give 
effect  to  all  the  language  of  the  act,  if  it 
can  be  reasonably  done.  A  mileage  fee  is 
created  In  the  salary  act,  and,  as  It  is  not 
limited  to  any  mileage  found  In  the  fee  act, 
either  the  mileage  allowed  for  serving  pro- 
cess or  mileage  for  transporting  prisoners, 
we  conclude  that  it  was  In  addition  thereto, 
and  Is  limited  to  the  payment  of  actual  trnv- 
ellug  expenses. 

By  sustaining  the  validity  of  the  salary 
act,  as  we  hare  done  In  another  case,  the 
compensatioh  of  the  sheriff  for  his  services 
cannot,  in  any  event,  exceed  the  amount  fix- 
ed by  this  act;  and,  whatever  fees  are  col- 
lected, which,  In  amount,  exceed  the  salary 
and  traveling  expenses,  belong  to  and  be- 
come the  property  of  the  county,  arid  so  no 
excessive  compensation  can  be  received  un- 
der these  two  acts,  nor  can  any  burden- 
some claim  be  imposed  upon  the  county,  or 
extortionate  charge  exacted  of  litigants,  that 
will  go  into  ,the  poclcets  of  public  officials. 
It  must  also'  be  borne  In  mind  that  these 
mileage  fees,  if  earned  by  the  officer,  must 
be  collected  by  him  of  litigants  if  In  dvll 
cases,  and  that  the  various  statutory  condi- 
tions that  make  the  county  liable  for  costs 
In  criminal  cases  must  have  happened  be- 
fore the  sheriff  gets  credit  from  the  county 
therefor;  so  that,  In  compensating  the  sher- 
IS,  he  is  not  only  limited  to  his  salary  and 
actual  traveling  expenses,  but  to  get  these 
be  must  first  have  collected  from  the  parties 
to  suits  the  various  items  of  fees  which  go 
to  make  up,  and  out  of  which  only,  his  com- 
pensation is  paid. 

In  the  seventh  cause  of  action  the  sheriff 
transported  a  prisoner  from  Durango  to  the 
state  reformatory  at  Buena  Vista,  and  as  part 
of  the  actual  expenses  necessarily  incurred 
by  blm  is  an  item  of  $37.90,  which  he  actual- 
ly paid  for  railroad  fare  in  going  to  and  re- 
turning from  Buena  Vista.  At  the  time  he 
had  in  his  possession  a  free  railroad  pass,  but 
did  not  use  It  The  board  of  county  commis- 
sioners refused  to  allow  this  item,  on  the 
ground  that,  inasmuch  as  the  sheriff  had  a 
free  pass,  which  he  might  have  used  in  mak- 
ing this  journey,  but  did  not,  he  should  not  be 
allowed,  as  traveling  expenses,  the  railroad 
fare  paid  by  him.  This  ruling  is  a  sort  of 
moral  compulsion  by  the  county  to  influence 
the  sheriff  to  make  use  of  what  some  people 
•regard  as  a  questionable  practice  upon  the 
part  of  a  public  officer.  We  do  not  consider 
such  a  construction  of  the  law  to  be  warrant- 
ed, and  hold  that  the  proper  railroad  fare 
should  be  paid  by  the  county  when  it  has  been 
paid  by  the  sheriff. 

Item  No.  2  in  the  third  cause  of  action  is  for 
transporting  a  prisoner  by  the  sheriff,  whom 
the  latter  arrested  and  conveyed  from  the 
place  of  arrest  to  the  court  before  trial  was 
had.  As  we  understand  the  contention  of  the 
county,  it  is  that  any  fee  for  ti-ansporting  a 
prisono-  cannot  be  allowed,  unless  the  pris- 
oner has  been  convicted,  and  then  taken  to 


the  penitentiary.  Such  contention,  however, 
we  do  not  consider  to  be  sustained  by  giving 
any  such  restrictive  meaning  to  the  word 
"transporting."  The  fee  Is  for  the  necessai-j- 
"conveylng"  of  a  prisoner,  either  before  or 
after  conviction,  and  the  bill  should  have  been 
allowed  If  all  other  statutory  conditions  of  the 
liability  of  the  county  were  present 

In  Item  No.  6  in  the  first  cause  of  action  tho 
sheriff  put  In  a  claim  for  $3.50,  which  he  paid 
as  sleeping-car  fare  from  Canon  City  to  Du- 
rango upon  his  return  trip  from  conveying  n 
prisoner  to  the  state  penitentiary.  The  coun- 
ty claims  that  this  Is  not  a  necessary  expense; 
the  sheriff  claims  that  it  is.  In  construing 
the  words  "necessary"  or  "necessities,"  courts 
have  held  that  wliatever  is  convenient,  usuai, 
or  adapted  to  the  end,  proper  or  customary 
under  similar  circumstances,  may  come  with- 
in the  definition  of  such  expressions.  Madi- 
son, W.  &  M.  Plank-Road  Co.  v.  Watertowu 
&  P.  Plank-Road  Ca,  5  Wis.  173;  U.  S.  v. 
Harmon,  147  U.  S.  268,  13  Sup.  Ct.  327.  In 
these  days  of  modern  travel,  Sleeping  cars  are 
not  absolute  necessities,  though  they  certainly 
are  convenient  and  customary,  and  are  fre- 
quently used  by  those  who  travel  long  dis- 
tances. We  are  advised  by  the  facts  of  this 
case,  as  well  as  by  our  own  knowledge,  that 
the  distance  from  Durango  to  Canon  City  is 
350  miles,  and  by  the  route  usually  traveled  is 
a  tiresome  and  wearisome  Journey  over  two 
mountain  ranges.  In  going  from  Durango 
to  Canon  City,  when  the  officer  has  a  prisoner 
In  charge,  be  must  be  constantly  on  the  watch 
to  see  that  the  prisoner  does  not  escape;  and 
.  we  think  that,,  taking  Into  consideration  these 
circumstances,  the  use  by  him  upon  bis  return 
Journey  of  a  sleeping  car  during  the  nighttime 
Is  not  only  customary,  but  is  proper  and  con- 
venient, and  reasonable,  within  the  meaning 
of  the  statute,  as  a  legitimate  part  of  the  nec- 
essary expenses  incurred  by  the  sheriff.  We 
must  not  be  understood  as  holding  that  the 
sheriff  who  transports  prisoners  to  the  peni- 
tentiary may  make  use  of  the  most  luxurious 
accommodations  at  his  disposal,  nor  must  it 
be  Infen-ed  from  the  foregoing  that  for  every 
short  and  ordinary  trip  upon  such  business 
the  sheriff  may  avail  himself  of  the  use  of  a 
sleeping  car,  and  include  it  in  his  actual  ex- 
penses, and  collect  the  game  from  the  county. 
The  liability  of  the  county  depends  In  part 
upon  the  facts  and  circumstances  of  each 
case,  and  the  decision  of  this  particular  ques- 
tion must  be  limited  to  the  facts  of  this  case. 

The  foregoing  considerations  dispose  of  all 
of  the  controverted  items  in  this  case,  and  all 
other  matters  which  are  raised  here,  and  re- 
late to  this  controversy,  have  been  settled  by 
us  In  the  case  of  Airy  v.  People  (decided  at 
tills  term)  40  Pac.  302.  We  have  not,  upon 
our  own  Judgment,  fixed  the  fees  or  pre- 
scribed wlmt  compensation  public  officers 
should  have  for  their  services,  but  have  sim- 
ply declared  what  determination  the  legisla- 
ture, in  Its  wisdom,  has  reached  upon  these 
questions  as  expressed  In  these  two  acts.     We 
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hare  proceeded  in  our  discussion  upon  the  aa- 
sumption  that  all  of  the  statutory  conditions 
which  fix  the  liability  of  the  county  exist,— 
It  the  case  Is  a  civil  one,  that  the  officer  has 
collected  the  prescribed  fees,  and  turned  the 
money  above  the  amount  of  the  salary  Into 
the  county  treasury;  If  criminal,  that  the 
facts  exist  which  must  be  present  in  order  to 
call  for  payment  by  the  county  of  the  costs 
incurred.  Branson  v.  Board  (Colo.  App.)  37 
Pac.  957.  The  statement  of  facta  Is  not  suffi- 
ciently definite  as  to  these  precedent  condi- 
tions to  enable  us  to  enter  Judgment  here  up- 
on all  the  claims  presented,  but  from  the  fore- 
going opinion  it  follows  that  the  judgment  of 
the  county  court  must  be  reversed,  and  the 
cause  remanded,  with  instructions  to  the 
court  to  proceed  in  accordance  with  the  views 
expressed  In  this  opinion.     Reversed. 


(22  Nev.  342) 

STATE  V.  HARTLEY. 
(Supreme  Court  of  Nevada.     May  23, 1805.) 

COKBTITl'TIONAL  LAW— NOMBKR  OF  QKIND  JCBOKS 

— cnallenoino  jukoks  —  homicidb  — vibw  ot 
Pkkmises  bt  Jury— Insanity— Isstkcctioss. 

1.  Section  8  of  article  1  of  the  constitution 
declares:  "No  person  shall  be  held  to  answer 
for  a  capital  or  other  Infamous  offense  •  •  • 
except  on  presentment  or  indictment  of  a  grand 
jury."  Held  that,  when  the  people  adopted  these 
provisions  of  the  bill  of  rights,  tney  had  in  view 
a  grand  jury  as  it  existed  under  the  common  law 
and  the  statutes  at  the  time  the  constitution  was 
adopted :  Hdd,  further,  that  the  acts  of  the  legis- 
lature of  1893,  providing  that  ten  persons  shall 
constitute  the  grand  jury,  and  that  eight  of  the 
number  may  find  aa  indictment,  are  unconstitu- 
tional. 

2.  Under  the  common  law,  the  statutes,  and 
constitution,  the  defendant  may  waive  his  objec- 
tions to  the  qualitioations  of  jurors;  and  if  he 
fail  to  challenge  before  the.  jury  is  completed, 
knowing  of  the  disqualification,  he  waives  his  ob- 
jections, and  is  estopped  from  demandinR.  as  mat- 
tor  of  right,  a  new  trial  on  the  ground  of  such  dis- 
qualification; ana,  in  contemplation  of  the  con- 
stitution, he  has  not  in  snch  case  constitutional 
grounds  for  the  objection  that  he  has  not  been 
tried  by  a  constitutional  jury. 

3.  On  appeal  a  oarty  cannot  complain  of  the 
ruling  of  the  court  in  denying  his  challenge  to  a 
juror  for  cause  if  it  appear  that,  when  the  jury 
was  completed,  his  peremptory  challenges  had 
rot  been  exhausted. 

4.  A  view  of  the  premises  is  not  taking  evi- 
dence in  the  case.  It  is  means  provided  by  the 
statute  to  enable  the  jury  more  satisfactorily  to 
weigh  the.  evidence  given  in  court.  When  the  ac- 
tion of  the  court  is  taken  and  the  view  is  made 
on  motion  of  the  defendant,  and  no  request  or 
expression  of  a  desire  on  bis  part  to  be  present 
was  made,  his  absence  is  not  ground  for  new  trial, 
nor  is  the  absence  of  the  judge  legal  cause  of 
complaint. 

5.  HHd,  that  the  accused  Is  presumed  to  be 
snne  until  the  contrary  is  shown;  and,  where 
there  is  no  evidence  tending  to  show  insanity  of 
the  defendant  at  the  time  of  the  commission  of 
the  alleged  offense,  the  action  of  the  court  in  re- 
fusing to  give  instructions  asked  for  by  the  de- 
fendant or  in  fciving  instructions  of  its  own  mo- 
tion on  the  subject  of  insanity  will  not  be  review- 
ed by  the  appellate  court. 

6.  Tlie  court  instructed  the  jury:  "In  con- 
sidering the  weight  and  effect  to  be  given  to  her 
evidence,  in  addition  to  noticing  her  manner  and 
the  probability  of  her  statement,  taken  in  con- 


nection with  the  evidence  in  the  case,  yon  should 
consider  her  relations  and  situations  under  wbidi 
she  gives  her  testimony,  the  consequences  to  her 
relating  from  the  result  of  the  trial,  and  all  the 
indncements  and  temptations  which  would  ordi- 
narily influence  a  person  in  her  situation.  You 
should  carefully  determine  the  amount  of  credi- 
bility to  which  hei  evidence  is  entitled.  If  con- 
vincing and  carrying  with  it  a  belief  in  its  troth, 
act  upon  it;  if  not,  you  have  a  right  to  reject  it." 
Held,  correct. 

7.  The  court  iiistmcted  that  if  the  defendant 
shot  at  the  deceased  with  the  intention  to  kill 
him,  and  not  in  necessary  self-defense,  then  cer- 
tain facts  enumerated  in  the  instruction  would 
not  constitute  any  (lefense  to  the  shooting.  Hdd, 
as  applied  to  this  case,  that  the  instruction  was 
not  misleading,  nor  nrejudiciai  to  the  defendant, 
because  it  only  recited  a  part  of  the  facts  relied 
upon  by  defense,  nor  was  it  a  charge  upon  a  mat- 
ter of  fact 
(Syllabus  by  Bonnifield,  J.) 

Appeal  from  district  court,  Wasboe  county; 
A.  E.  Cheney,  Judge. 

Alice  M.  Hartley,  having  been  convicted  of 
murder,  appeals.'  Affirmed. 

R.  M.  Clarke  and  Goodwin  $  Dodge,  for 
appellant.  The  Attorney  General  and  W.  H. 
F.  Deal,  for  the  State. 

BONNIFIELD,  J.  On  the  26th  day  of 
July,  1894,  the  defendant,  Alice  M.  Hartley, 
killed  M.  D.  Foley,  in  her  rooms,  in  tbe 
building  of  the  Nevada  bank,  in  the  town  of 
Reno,  Wasboe  county,  Nev.,  by  shooting  btm 
with  a  pistol,  for  which  she  was  indicted  for 
the  crime  of  murder  on  the  3d  day  of  Aug- 
ust, 1894,  ty  the  grand  jury  of  that  county. 
Subsequently  she  was  tried  in  the  district 
court  of  said  county,  found  guilty  of  murder 
In  the  second  degree  by  the  verdict  of  the 
trial  jury,  and  by  the  judgment  of  the  court 
was  sentenced  to  serve  a  term  of  11  years 
in  the  state  prison.  The  defendant  appeals 
from  the  judgment  of  the  district  court,  and 
from  the  order  of  the  court  denying  her  mo- 
tion for  new  trial.  The  record  is  replete 
with  objections  made  and  exceptions  taken 
by  the  defendant  to  the  proceedings  and  rul- 
ings of  the  trial  court  from  the  beginning  tx» 
the  termination  of  the  case. 

1.  The   grand   Jury:     In   the    Statutes    of 
1893  (page  31)  it  is  provided  that  12  persons 
shall  be  summoned  to  appear  as  grand  Ju- 
rors, and  out  of  the  number  so  summoned 
the  court  shall  select  10  persons,  who  shall 
constitute  the  grand  jury.     By  the  same  stat- 
utes (page  43)  It  is  provided  that  an  Indict- 
ment shall  not  be  found  without  the  concur- 
rence of  8  grand  jurors.     The  grand  Jury  to 
which  objection  is  made  was  selected  and 
impaneled  under  the  provisions  of  the  Gen- 
eral Statutes  (section  3795),   which  require 
that  24  persons  shall  be  selected  and  sum- 
moned, and  of  this  number  the  court  shall 
select  17  persons  to   constitute  the  grand 
Jury.     Sections  4106   and  4107  require    the 
concurrence  of  12  grand  jtirors  to  find  an  in- 
dictment.    The  contention  of  the  defendant 
is  that  the  grand  Jury  should  have  been  or- 
ganized in  pursuance  of  the  provisions   of 
the  Statutes  of  1893,  and,  not  having  been 
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so  organized,  that  It  ■was  an  Illegal  body.  '  At 
common  law,  the  grand  jui-j'  may  conslBt  of 
any  number  between  12, .as  the  minimum, 
and  23,  as  the  maximnm,  and  an  indictment 
found  without  the  concurrence  of  at  least  12 
grand  Jurors  Is  invalid.  As  to  these  com- 
mon-law rules,  all  the  elementary  writers  on 
the  subject  are  agreed,  and  they  are  recog- 
nized by  a  great  number  of  the  courts  of  last 
resort.  Of  these  we  cite  2  Hawk.  P.  C.  2»5; 
Hale,  P.  O.  161;  Co.  Utt  16Cb;  1  Chit  Cr. 
Law,  306;  Forsyth,  Jury  Tr.  178;  Oooley, 
BL  304;  Story,  Ck)n8t.  {  1784;  King  v.  Marsh, 
1  Lead.  Cr.  Cas.  260;  State  v.  Davis,  2  Ired. 
153;  Com.  v.  Wood,  2  Cush.  149;  Low's  Case, 
4  Greenl.  438;  Hudson  v.  State,  1  Blackf. 
317;  People  v.  Hunter,  54  Cal.  65;  State  v. 
Symonds,  36  Me.  128;  State  v.  Ostrander,  18 
Iowa,  435.  "No  man  can  be  convicted  at  the 
Buit  of  the  king  of  any  capital  offense  unless 
by  the  unanimous  voice  of  twenty-four  of 
his  equals  and  neighbors;  that  is,  by  twelve 
at  least  of  the  grand  Jury  In  the  first  place 
assenting  to  the  accusation,  and  afterwards 
by  the  whole  petit  Jury  of  twelve  more  find- 
ing him  guilty  upon  his  trial."  Cooley,  Bl. 
(3d  Ed.)  304.  At  the  time  of  the  adoption  of 
the  constitution  of  Nevada,  wherein  it  ls_  de- 
clared, "So  person  shall  be  tried  for  a  capi- 
tal or  other  infamous  offense  •••  ex- 
cept on  presentment  or  Indictment  of  a 
grand  jury"  (article  1,  {  8),  the  provisions  of 
the  General  Statutes  (sections  3795,  4106, 
4107)  which  are  declaratory  of  the  common 
law  were  In  force,  being  enacted  by  the  ter- 
ritorial legislature  of  1861.  We,  therefore, 
conclude  that,  when  the  people  of  this  state 
adopted  this  constitutional  provision,  they 
had  in  view  a  "grand  jury,"  as  it  existed  at 
common  lawand  undertbestatutesatthe  time 
of  the  adoption  of  the  constitution.  It  Is  so 
held  by  this  court  with  reference  to  the  right 
of  trial  by  jury  In  construing  the  third  sec- 
tion of  the  same  article  of  the  constitution. 
State  V.  McClear,  11  Nev.  39.  The  reason- 
ing in  that  case  Is  applicable  to  the  question 
at  bar.  Defendant's  counsel  cite  a  great 
number  of  authorities  to  the  ^ect  that  a 
grand  Jury  may  consist  of  a  less  number 
than  23,  but  we  are  not  referred  to  any  au- 
thority holding  that  the  number  may  be  less 
than  12,  or  that  less  than  12  can  find  an  in- 
dictment under  the  common  law  or  consti- 
tutional provision  similar  to  ours.  The  au- 
thorities cited  are  not  In  point.  So,  waiv- 
ing all  question  as  to  how  the  objection  to 
the  grand  Jury  should  have  been  raised,  or 
whether  it  was  properly  raised  by  the  vari- 
ous motions  and  objections  made  In  the  case, 
we  are  of  the  opinion  that  the  district  court 
did  not  err  In  holding  that  the  said  Statutes 
of  1893  are  unconstitutional,  and  that  the 
grand  jury  which  found  the  indictment  was 
a  legal  body. 

2.  The  trial  Jury:  The  defendant's  counsel 
nrg«  as  objections  to  the  trial  Jury  that  "sev- 
en of  the  Jurors  were  prejudiced  against  the 
defendant,  and  were  disqualified  under  the 


common  law  and  under  the  constitution  and 
statutes  of  Nevada,"  and  that  "the  right  to- 
have  an  impartial— that^  is,  a  constitutional 
—jury  cannot  be  waived  by  the  defendant, 
much  less  by  the  defendant's  attorneys." 
Their  objections  go  to  the  jurors  Kinney, 
Coffin,  Halsh,  Palmw,  Fulton,  Bryant,  and 
Johnson.  In  answer  to  questions  asl^ed  by 
defendant's  counsel  touching  their  qualifica- 
tions as  Jurors,  several  of  them,  each,  frank- 
ly answered  that  be  had  formed  an  unqual- 
ified opinion  as  to  the  guilt  or  innocence  of 
the  accused.  Under  this  state  of  facts,  the 
defendant  and  her  counsel  failed  to  chal- 
lenge any  of  the  six  Jurors  first  above  nam- 
ed, but  accepted  them  without  objection.  It 
is  now  urged  by  counsel  with  great  earnest- 
ness and  ability  that,  by  reason  of  the  dis- 
qualification of  these  Jurors,  the  defendant 
did  not  have  a  fair  and  impartial  trial,— a 
trial  by  jury  as  guarantied  by  the  constitu- 
tion. This  contention  will  not  stand  the  test 
of  reason  and  authority.  At  the  time  of  the 
adoption  of  the  constitution  of  this  state, 
the  manner  of  Impaneling  trial  Jurors,  and 
the  mode  of  determining  their  qualifications, 
and  the  right  of  the  defendant  to  waive  his 
objections  to  the  auallfications  of  the  jurors, 
and  the  consequences  of  .'•  "ii  waiver  under 
the  statute  and  common  li. ..-,  were  well  un- 
derstood. 

The  common  law:  "When  the  trial  Is  call- 
ed on,  the  jurors  are  sworn  as  they  api>ear  to 
the  number  of  twelve,  unless  they  are  chal- 
lenged by  the  party.  Challenges  may  be 
here  made  on  the  part  of  the  king  or  on  the 
part  of  the  prisoner,  either  to  the  whole  ar- 
ray or  to  the  separate  polls,  (or  the  very 
same  reason  that  they  may  be  made  in  civil 
cases."  4  Cooley,  Bl.  (3d  Ed.)  350;  2  Hale, 
P.  C.  203.  "No  juror  can  be  challenged  with- 
out consent  after  he  hath  been  sworn  either 
in  criminal  or  civil  cases,  unless  it  be  for 
some  cause  which  happened  since  he  was 
sworn."  Bac.  Abr.  "Juries,"  305.  "If  a  par- 
ty have  cause  of  challenge,  and  know  of  it  in 
time  enough  before  trial,  if  he  do  not  chal- 
lenge he  shall  not  have  a  new  trial."  Id. 
3GC. 

The  statute:  By  the  statute  enacted  in  1861, 
and  in  force  at  the  time  our  constitution 
was  adopted,  it  was  provided  that  "a  chal- 
lenge to  an  Individual  Juror  must  be  taken 
when  the  juror  appears,  and  before  he  Is 
sworn;  but  the  court  may,  for  good  cause 
shown,  permit  It  to  be  taken  after  the  juror 
Is  sworn,  and  before  the  Jury  Is  completed." 
Gen.  St.  g  4214.  This  statute  Is  confirmatory 
of  the  above  common-law  rules. 

From  the  citations  It  Is  clear  that,  both 
under  the  common  law  and  the  statute  ex- 
isting at  the  time  the  constitution  was  adopt- 
ed, a  defendant  could  waive  an  objection  to 
a  juror,  and  that  he  did  waive  it  unless  the 
challenge  was  taken  prior  to  the  jury  be- 
ing completed;  and  especially  was  this  the 
case  when  the  ground  of  challenge  was  then 
known.    As  already  noted.  It  was  the  right 
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of  trial  by  Jury  as  It  then  existed  that  the 
framers  of  the  constitution  provided  should 
remain  inviolate  forever,  and  there  la  no  rea- 
son to  suppose  they  Intended  any  change  In 
the  rule  as  to  waiver.  These  views  may  be 
fortified  by  reference  to  the  decided  cases. 

The  decisions:  In  the  case  of  the  State  v. 
Prltchard,  16  Nev.  101,  In  considering  the 
above  section  (4214)  of  the  statutes,  the  court 
say:  "The  state,  as  well  as  the  defendant. 
Is  required  to  Interpose  Its  challenges  before 
the  jury  is  completed.  This  provision  of  the 
statute  must  be  complied  with.  Whenever 
it  appears  from  the  examination,  upon  his 
voir  dire,  that  a  Juror  Is  disqualified  by  rea- 
son of  the  existence  of  any  fact  which  is 
made  the  ground  of  challenge,  the  Juror 
must  be  challenged,  as  specified  In  the  stat- 
ute; otherwise  the  party,  whether  the  state 
or  the  defendant,  wUI  be  considered  as  hav- 
ing waived  the  right  of  challenge."  "if  a 
defendant  accept  a  Juror  without  objection 
whom  he  knows  to  have  formed  or  express- 
ed an  unqualified  opinion,  he  cannot -after 
verdict  raise  this  objection.  If  he  willfully 
take  his  chances  with  such  Juror,  he  must 
abide  the  result."  State  v.  Anderson,  4  Nev. 
2C5;  Bronson  v.  People,  32  Mich.  34.  "The 
constitution  secures  to  an  accused  person  the 
right  to  be  tried  by  an  Impartial  jury,  and 
the  legislature  has  no  power  to  deprive  him 
of  such  right;  but  It  can  regulate  Its  ad- 
ministration by  determining  and  declaring 
when  and  how  a  Juror's  partiality  shall  be 
ascertained."     State  v.  Marks,  15  Nev.  33. 

Not  only  must  the  defendant  make  his  ob- 
jections and  take  his  challenges  before  the 
jury  Is  completed,  as  appears  fi-om  the  above 
authorities,  but  the  particular  ground  of 
challenge  must  be  stated.  State  v.  Squaires, 
2  Nev.  230;  State  v.  Raymond,  11  Nev.  106; 
State  V.  Gray;  19  Nev.  212,  8  Pac.  456;  State 
V.  Vaughan  (decided  at  the  last  term  of  this 
court)  39  Pac.  733.  The  authorities  cited  by 
counsel  are  cases  mainly  in  which  the  courts 
had  under  consideration  the  rights  of  the 
defendant  where  the  discovery  was  made  aft- 
er trial  that  a  disqualified  person  had  sat  on 
the  jury,  and  in  cases  where  the  juror  was 
challenged  for  cause,  and  his  challenge  de- 
nied by  the  lower  court.  Such  authorities 
are  not  In  point  in  this  case  as  to  these  six 
Jurors,  for  the  defendant  was  fully  informed 
of  the  alleged  disqualification  before  trial, 
and  before  the  Jury  was  completed,  and  no 
objection  was  raised  and  no  challenge  taken 
to  any  of  them. 

It  Is  therefore  evident  from  the  great 
weight  of  the  authorities,  and  from  the  stat- 
ute and  common  law,  that  a  defendant  can 
waive  his  objections  to  the  qualifications  of 
jurors,  and  if  he  fail  to  challenge  before  the 
jury  Is  completed,  knowing  of  the  disqualifi- 
cation, he  Is  estopped  from  demanding,  as 
matter  of  right,  a  new  trial  on  the  ground 
that  the  Jury  were  not  omni  exceptlone 
majores.  and  that,  in  contemplation  of  the 
constitution,  he  has  not  In  such  case,  after 


verdict,  constitutional  ground  for  the  objec- 
tion that  be  has  not  been  tried  by  a  "consti- 
tutional Jury." 

3.  .Turor  Johnson:  The  juror  Johnson  was 
challenged  upon  the  ground,  as  It  is  alleged, 
"of  having  formed  an  unqualified  opinion  as 
to  the  guilt  or  innocence  of  the  defendant." 
The  challenge  was  denied,  and  exceptions 
taken.  The  ruling  of  the  court  denying  the 
challenge  Is  assigned  as  error.  When  the 
jury  was  completed,  the  defendant  had  not 
exhausted  her  peremptory  challenges,  but 
had  one  left,  which  she  did  not  use  at  all. 
In  Thompson  on  Trials  (section  115)  It  is 
said:  "The  sound  and  prevailing  view  Is 
that  a  party  cannot  on  error  or  appeal  com- 
plain of  a  ruling  of  the  court  in  overruling 
bis  challenges  for  cause  If  It  appear  that, 
when  the  Jury  had  been  completed,  his  per- 
emptory challenges  were  not  exhausted, 
since  he  might  have  excluded  the  obnoxious 
Juror  by  a  peremptory  challenge;  and  there- 
fore the  error  is  to  be  deemed  an  error  with- 
out Injury."  State  v.  Elliott,  45  Iowa,  486; 
Palmer  v.  People,  4  Neb.  68;  Sharp  v.  State, 
6  Tex.  App.  650.  Many  other  cases  might 
be  cited  holding  the  same  rule.  In  note  1  to 
section  115,  Thompson  says:  "There  is  some 
slight  and  Ill-considered  authority  to  the  ef- 
fect that  no  obligation  rests  uiwn  a  party  to 
make  use  of  his  perenJt)tory  challenges  for 
the  purpose  of  excluding  a  juror  unsuccess- 
fully challenged  for  cause."  Our  opinion  as 
to  the  true  rule  of  practice  In  such  case  ac- 
cords with  "the  sound  and  prevailing  view  ' 
above  named. 

4.  View  of  the  premises:  In  strict  conform- 
ity to  the  provisions  of  section  4257  of  th(- 
General  Statutes,  and  at  the  repeated  re- 
quests of  the  attorneys  of  the  defendant,  made 
In  her  presence,  the  court  ordered  that  the 
jury  view  the  place  where  the  homicide  oc- 
curred. W.  H.  Caughlln,  the  sheriff,  was 
designated  by  the  court  to  conduct  and  show 
the  jury  the  premises.  The  sheriff  and  his 
two  deputies  were  sworn  to  take  charge  of  the 
jury  during  recess  of  the  court,  and  recess 
was  then  taken  for  the  purpose  of  the  jury 
making  the  view.  Neither  the  Judge,  the 
clerk,  the  defendant,  nor  either  of  her  attor- 
neys was  present  at  the  view.  The  defend- 
ant and  her  attorneys  were  present  In  court 
when  said  orders  were  made  and  recess  taken 
as  aforesaid,  and  knew  that  said  view  was 
about  to  betaken  without  the  presenceof  said 
Judgeandclerk,  and  without  the  presence  of  the 
defendant  and  her  attorneys,  and  without  the 
presence  of  either  of  them ;  and  no  objection 
was  made  thereto,  and  no  suggestion  concern- 
ing the  same  was  made  by  the  defendant  or 
her  attorneys.  It  was  claimed  on  motion  for 
new  trial,  and  was  pressed  by  counsel  In  ar- 
gument here,  that  the  district  court  commit- 
ted fatal  error  In  permitting  said  view  to  be 
had  without  the  presence  of  the  judge  and 
the  defendant.  Concerning  a  view  of  the 
premises  made  by  the  jury  In  the  absence  of 
the  judge  and  the  defendant,  there  Is  great 
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diversity  of  opinion  found  In  the  decided 
cases,  based  upon  different  grounds.  It  is 
held  by  high  authority  that  the  judge  and 
officers  of  the  court,  as  well  as  the  defendant, 
must  be  present;  that  a  view  Is  taking  testi- 
mony in  the  case,  and,  when  made  in  the 
absence  of  the  defendant,  is  in  violation  of 
his  constitutional  right  of  being  confronted 
by  the  witnesses  against  him;  and  that  such 
right  cannot  be  waived.  Other  authorities, 
of  equal  high  standing,  and  with  greater  force 
of  reasoning,  hold  that  the  right  of  the  de- 
fendant to  be  present  with  or  without  the 
presence  of  the  Judge  and  court  officers,  if 
such  right  exists,  is  statutory,  and  not  consti- 
tutional, and  may  be  waived;  that  the  de- 
fendant in  a  criminal  case  who  asks  the  bene- 
fit of  the  provisions  of  a  statute  must  take 
the  benefit  just  as  the  statute  gives  it;  that 
the  view  is  not  taking  evidence  in  the  case, 
and  is  not  Intended  to  be  so,  but  simply  to 
enable  the  jury  the  better  to  imderstand  the 
testimony  given  in  court;  that  whatever  the 
nature  of  the  rights  of  the  defendant  may  be 
m  such  case,  and  from  whatever  source  such 
rights  may  be  derived,  he  may  and  does  waive 
the  same  when  the  action  of  the  court  is 
taken  and  the  view  made  on  his  request,  and 
without  suggestion  that  he  desires  to  be  pres- 
ent at  the  view;  and  that  in  such  case  it  is 
too  late  to  complain  after  verdict.  Shular  v. 
State,  105  Ind.  290,  4  N.  E.  870;  State  v. 
Keed  (Idaho)  3b  Pac.  706;  State  v.  Lee  Doon 
(Wash.)  34  Pac  1103;  State  v.  Adams,  20 
Kan.  311;  State  v.  Ah  Lee,  8  Or.  217;  State 
V.  Moran,  15  Or.  282,  14  Pac.  419;  Blythe  v. 
State,  47  Ohio  St.  234,  24  N.  E.  2(58;  Carroll 
V.  State,  5  Neb.  32. 

5.  The  Instructions:  The  defendant's  coun- 
sel assign  as  error  the  action  of  the  court  in 
refusing  to  give  certain  instructions  asked 

'by  them,  and  In  givng  certain  instructions  of 
its  own  motion,  on  the  subject  of  insanity. 
No  witness  testified  to  any  fact  tending  to 
show  insanity  of  the  defendant  on  the  day  of 
the  homicide,  and  no  opinion  was  expressed 
by  any  witness  to  that  effect.  No  fact  or  cir- 
cumstance was  developed  at  the  trial  in  indi- 

'  eating  that  she  was  ever  of  unsound  mind; 
but,  on  the  contrary,  in  her  detailed  statement 
of  the  conversations  had  between  herself  and 
the  deceased  in  their  last  interview,  and  of 
the  acts  and  movements  of  each  party,  and 
the  incidents  and  circumstances  occurring 
before,  during  the  time  of,  and  after,  the 
fatal  tragedy,  her  testimony  shows  that  upon 
that  day  and  that  occasion  her  reasoning 
faculties  were  in  full  vigor,  and  her  keen 
business  qualifications  were  unimpaired  and 
in  full  activity.  The  theory  of  the  defense 
seems  to  be  that  the  grievous  wrongs  and 
atrocious  crimes  testified  to  by  the  defendant 

■  as  having  been  Inflicted  by  the  deceased  upon 
hen  six  or  seven  months  before  the  fatal  day, 
in  drugging  and  forcing  her  to  his  illicit  em- 

'  braces,  upon  two  occasions,  and  his  refusal  on 
the  day  of  the  homicide  to  sign  and  give  her  a 

.  paper,  duly  witnessed,  exonerating  her  to  her 


friends  from  blame,  and  acknowledging  the 
paternity  of  the  child  she  wag  then  carrying 
as  the  result  of  his  said  illicit  intercourse  with 
her,  ought  to  be  sufficient  to  establish  her 
irresponsibility  on  the  ground  of  insanity, 
whether  or  not  there  is  any  evidence  tending 
to  show  insanity  at  the  time  of  the  killlug. 
Such  Is  not  the  law.  It  is  not  sufficient  that 
Insanity  may  exist  in  the  realm  of  imagina- 
tion. The  rules  governing  in  cases  where  the 
defense  of  insanity  is  interx>08ed  are  well  es- 
tablished. In  the  case  of  the  State  v.  Lewis. 
20  Nev.  333,  22  Pac.  241,  It  Is  held,  on  reason 
and  authority,  that:  (1)  "The  accused  is  pre- 
sumed to  be  sane  until  the  contrary  is 
shown."  (2)  "Insanity  is  an  affirmative  prop- 
osition, and  the  burden  of  proving  it  is  upon 
the  defense."  (3)  "Insanity,  as  a  defense  to 
crime,  must  be  established  by  a  preponder- 
ance of  the  evidence."  (4)  "If  the  defendant 
liave  capacity  and  reason  sufficient  to  enable 
him  to  distinguish  right  from  wrong  as  to 
the  particular  act  in  question,  and  has  knowl- 
edge and  consciousness  that  the  act  he  is  do- 
ing is  wrong  and  will  deserve  punishment, 
he  is,  in  the  eye  of  the  law,  of  sound  mind 
and  memory,  and  should  be  held  responsible 
for  his  acts."  It  requires  pertinent,  compe- 
tent, and  satisfactory  evidence  to  establish  In- 
sanity, as  any  other  alleged  fact  in  the  case. 
It  is  a  well  imdetstood  rule  that,  if  there  is  no 
evidence  given  tending  to  establish  an  alleged 
fact,  no  in.structions  need  be  given  on  the  mat- 
ter. "Where  there  is  no  evidence  that  the  de- 
fendant was  Insane,  instructions  upon  the 
subject  of  insanity  will  not  be  reviewed." 
People  V.  Wheeler,  65  Cal.  7T,  2  Pac.  892. 

The  instructions  given  by  the  court  were 
correct  as  propositions  of  law,  and  the  con- 
tention of  counsel  that,  the  court  having  In- 
structed the  jury  on  the  subject  of  insanity, 
it  should  have  given  those  asked  for  by 
them,  is  not  tenable.  The  error,  if  any,  was 
in  submitting  the  question  of  insanity  to 
the  jury  when  there  was  no  evidence  tend- 
ing to  establish  that  plea.  The  instructions 
authorized  the  jury  to  consider  the  question 
of  insanity  raised  hy  the  defendant  in  her 
counsel's  opening  statement  to  the  jury,  and 
raised  nowhere  else  and  in  no  other  manner, 
so  far  as  the  transcript  shows.  The  sub- 
mission of  the  question  to  the  Jury  can  cer- 
tainly be  no  just  cause  of  complaint  on  the 
part  of  the  defendant  under  the  state  of 
facts  and  the  evidence.  It  was  giving  an 
opportunity  to  the  defendant  to  escape  con- 
viction on  the  plea  of  Insanity  without  any 
evidence  to  support  it. 

6.  Instructions  as  to  defendant's  testimo- 
ny: (Jounsei  claim  that  the  instructions  giv- 
en concerning  the  defendant's  testimony  are 
error.  We  think  not.  The  statutes  (section 
4562)  make  the  accused  a  competent  witness 
In  all  criminal  cases  at  his  own  request,  but 
not  otherwise;  "the  credit  to  be  given  to 
his  testimony  being  left  solely  to  the  jury, 
under  the  instructions  of  the  court."  The 
Instructions  complained  of  were  considered 
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and  approved  In  State  v.  Hymer,  15  Nev. 
49;  State  v.  Hlng,  16  Nev.  307;  State  v. 
Streeter,  20  Nev.  403,  22  Pae.  758;  and  In 
many  cases  in  other  state  courts. 

7.  Instruction  on  facts  cited:  The  court 
Instructed  the  Jury  that  even  though  they 
should  find  that  at  the  time  of  the  shooting, 
and  prior  thereto,  the  deceased  had  perpe- 
trated certain  wrongs  upon  the  defendant, 
enumerating  them  at  considerable  length, 
but  tliat  she  shot  at  him,  not  in  self-defense, 
but  with  the  intention  of  IciUing  him,  these 
facts  constituted  no  legal  excuse  or  Justifi- 
cation for  the  shooting.  The  defendant  ob- 
jects to  this  instruction,  first,  upon  the 
ground  that  it  is  misleading,  because  it  re- 
cites only  a  part  of  the  facts  relied  upon  by 
the  defendant  as  constituting  her  defense. 
But,  admitting  that  it  does  only  recite  a 
part  of  them,  we  do  not  see  that  it  could 
have  worked  the  defendant  any  Injury.  It 
informs  the  Jury  that,  as  matter  of  law,  cer- 
tain facts  constitute  no  defense  to  the  in- 
dictment If  other  facts  existed  which  did 
constitute  a  defense,  they  were  not  excluded 
from  the  attention  of  the  Jury;  and,  if  they 
did  not  constitute  a  defense,  their  omission 
was  rather  In  defendant's  favor,  as  it  left 
the  Jury  at  lit)erty  to  infer  that  they  did. 
There  is  no  intimation  that  the  court  con- 
sidered these  the  only  facts  in  the  case,  nor 
does  the  language  Justify  such  an  inference. 
Furthermore,  if  the  instruction  is  right  as 
far  as  it  goes,  the  fact  that  it  does  not  cover 
the  whole  case  does  not  malce  it  erroneous. 
If  other  facts  existed  vfhlch  the  defendant's 
attorneys  wished  particularly  called  to  the 
Jury's  attention,  they  should  have  requested 
an  instruction  upon  them. 

Next,  it  is  objected  that  It  "charges  the 
Jury  as  to  the  effect  of  the  evidence,  and 
charges  them  that  the  evidence  relied  upon 
constitutes  no  excuse  or  Justification."  In 
this  connection  we  must  remember  what  the 
issue  in  this  case  was.  The  killing  being 
admitted,  the  only  legal  excuse  or  Justifi- 
cation there  could  be  was  accident  or  self- 
defense.  Both  of  these  are  carefully  ex- 
cluded by  the  instruction.  The  Jury  were 
told  that  if  the  "defendant  knowingly,  in- 
tentionally, and  not  in  necessary  self-de- 
fense" shot  at  deceased  with  the  intention 
to  kill  him,  then  the  other  facts  enumerated 
constituted  no  excuse  or  Justification.  That 
the  instruction  states  the  law  correctly  can- 
not be  gainsaid.  While  it  was  in  the  power 
of  the  Jury  to  acquit  the  defendant,  because 
of  tlie  treatment  she  testified  to  having  re- 
ceived at  the  tiands  of  the  deceased,  as  stat- 
ed in  the  instruction,  they  had  no  legal  right 
to  do  so.  When  one  human  being  has  been 
killed  by  another,  what  shall  constitute  ex- 
cuse or  Justification  for  the  act  is  carefully 
stated  in  the  statute,  under  the  heads  of  "In- 
voluntary Manslaughter"  and  "Self-defense." 
These  defenses  the  statute  describes  aflSrm- 
atively;  that  is,  if  certain  facts  are  found 
to  exist,  then  the  party  domg  the  killing  is 


excused  or  Justified.  This  instruction  sim- 
ply puts  the  matter  negatively;  that  is,  that 
certain  facts  which  do  not  march  up  to  the 
standard  established  by  the  statute  were 
not  sufficient.  The  court  intimated  no  opin- 
ion as  to  whether  these  facts  existed  or  not, 
nor  what  their  effect  might  be  in  connection 
with  other  facts.  It  was  in  no  sense  a 
charge  upon  a  matter  of  fact,  but  purely  one 
of  law.  All  instructions  must  be  given  in 
view  of  a  certain  state  of  facts,  and  whether 
the  court  enumerates  these  t&cta  or  leaves 
the  Jury  to  infer  them  can  ordinarily  make 
no  difference,  so  long  as  no  attempt  Is  made 
to  influence  or  control  their  conclusions  as 
to  wliat  the  facts  are.  State  v.  Loveless,  17 
Nev.  424,  30  Pac.  1080;  State  v.  Watkins. 
11  Nev.  30;  State  v.  Anderson,  4  Nev.  205; 
Territory  v.  Burgess,  8  Mont.  57,  78,  19  Pac. 
558;  Hemingway  v.  State,  68  Miss.  371,  409, 
8  South.  317;  Kitchens  v.  State,  41  Ga.  217. 
But,  while  we  find  no  error  in  the  instruc- 
tion as  applied  to  this  case,  we  do  not  wish 
to  be  understood  as  unqualifiedly  approving 
it  It  approaches  the  border  line  of  error, 
and  under  some  circumstances  might  re- 
quire a  reversal  of  the  case. 

Several  other  alleged  errors  are  assigned, 
which  we  do  not  consider  oi  such  moment 
or  merit  as  to  demand  special  attention. 
We  have  discussed  the  prominent  points  in 
the  case,  while  we  have  given  the  entire 
record  calm  and  mature  consideration.  We 
have  found  nothing  in  it  militating  against 
the  correctness  and  legality  of  any  of  the 
proceedings  of  the  trial  resulting  in  the 
Judgment  we  are  asked  to  reverse.  While 
there  are  many  matters  and  things  dis- 
closed in  the  testimony  of  the  defendant 
ttiat  may  Justly  awaken  human  sympathies, 
the  sworn  duty  of  the  court,  in  its  Judicial 
administration  of  the  matters  submitted  for 
its  consideration  and  final  determination,  re- 
quires that  it  shall  in  all  cases  recognize  the 
wise  rules  of  law,  well  grounded  and  long 
established,  so  essential  for  the  protection 
of  the  rights  and  safety  of  the  community 
and  of  the  individual,  and  that  it  shall  make 
no  distinction  therein  on  account  of  the  sex 
of  the  party  involved  or  other  personal  con- 
siderations. Every  reasonable  request  of 
the  defendant  was  granted  by  the  court  be- 
low during  the  progress  of  the  trial,  so  far 
as  the  record  shows.  She  was  defended  by 
able  counsel  of  her  own  choice,  and  tried  by 
a  Jury  of  their  selection,  which  to  her  and 
them,  before  trial,  were  satisfactory.  A 
wide  range  was  granted  to  tlie  defendant  in 
bringing  before  the  jury  her  complaiuts  of 
the  wrongs  and  alleged  crimes  committed 
against  her  by  the  deceased,  long  months 
before  the  fatal  tragedy.  No  legal  avenue 
was  closed  to  her  In  making  her  defense. 
Her  counsel  contested  nearly  every  inck  of 
ground  traversed  by  the_  prosecution.  The 
jury,  under  the  solemnity  of  thehr  oaths, 
found  the  defendant  guilty,  from  tbe  evi- 
dence, of  murder  in  the  second  iegte^  for 
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which  crime  the  Jud^rii^ent  of  the  court  has 
been  dal7  made  and  given.  BMnding  no  ma- 
terial error  in  the  record,  our  duty  ■will  not 
allow  us  to  stay  the  hand  of  the  law.  The 
Judgment  of  the  district  court  is  hereby  af- 
firmed. 

BIQELOW,  0.  J.,  and  BELKNAP,  J.,  con- 
cur. 

<16  Mont.  206) 

LEGGATT  t.   PRIDBADX. 

(Supreme  Court  of  Montana.     May  20,  1895.) 

Action  against  Pcbmo  Officek  —  Recovbkt  or 
PBNALTT — ReOEITINO  iLLBOAI.  Fbbs — Dbfensbs. 

1.  Ignorance  of  «  public  officer  that  fees  col- 
lected by  him  were  illegal  is  no  defense  to  an  ac- 
tion for  th<?  statutory  penalty. 

2.  The  fact  that  a  person,  knowing  fees  de- 
manded from  him  by  a  public  officer  are  illegal, 
keeps  silence,  and  allows  him  to  collect  them,  is 
DO  defense  in  an  action  by  him  against  the  offi- 
cer for  the  statutory  penalty. 

3.  Nor  is  a  tender  bock  by  the  officer  of  the 
illegal  feos  collected  any  defense. 

4.  The  fact  that  fees  were  volmitarlly  paid 
is  no  defense  in  an  action  against  a  public  ofBcer 
for  receiving  them,  under  Laws  1891,  p.  241,  S  9, 
fixing  the  fees  for  certain  officers,  and  mnMng 
any  such  officer  "who  shall  receive"  any  illegal 
fee  liable  for  10  times  the  amount  thereof. 

Appeal  from  district  court,  Beaverhead 
county;    Frank  Showers,  Judge. 

Action  by  John  B.  Leggatt  against  Henry 
Prideaux.  From  a  judgment  for  plaintiff, 
defendant  appeals.     Reversed. 

This  action  (consisting  of  two  actions  con- 
solidated) is  brought  by  plaintiff  under  sec- 
tion 9,  p.  241,  Laws  1891,  against  defendant, 
who  was  a  justice  of  the  peace,  for  recovery 
of  10  times  the  amount  of  certain  fees  re- 
ceived by  the  justice,  not  specifically  pro- 
vided for  by  law.  The  section  referred  to 
declares:  "That  the  fees  and  salaries  in  this 
act  provided  shall  be  all  the  compensation  by 
law  allowed  such  officers,  for  all  services 
which  they  are  required  to  or  by  law  can 
perform  as  such  officers.  Any  such  officers 
•who  shall  receive  any  fee,  or  reward,  or  sal- 
ary not  specifically  provided  for  by  la*,  shall 
be  liable  to  the  county,  state  or  persons  pay- 
ing the  same  for  ten  times  the  sum  so  paid 
to  such  officers,  to  be  recovered  by  civil  ac- 
tion, and  shall  be  deemed  guilty  of  a  mis- 
demeanor, and  on  conviction  shall  be  fined  in 
any  sum  not  less  than  one  hundred  nor  more 
than  five  hundred  dollars,  and  shall  be  im- 
prisoned in  the  county  Jail  for  a  term  of 
not  less  than  thirty  nor  more  than  ninety 
da}'s."  The  defendant  admitted  the  excessive 
charges,  but  relied  upon  (1)  ignorance  of  the 
law;  (2)  that  plaintiff  well  linew  that  the 
fees  were  excessive,  and  willfully  kept  si- 
lent, and  permitted  the  said  charge  to  be 
made  for  the  bringing  of  this  suit,  when,  if 
be  bad  informed  defendant  t>f  such  excessive 
charge,  defendant  would  have  gladly  reduced 
bis  cliarge  to  the  legal  limit;  (3)  that  prior 
to  a  demand,  be  discovered  the  mistake,  and 


immediately  tendered  the  amount  of  the  ex- 
cessive  charges,  but  plaintiff  refused  the 
same.  Plaintiff  replied,  denying  any  tender 
of  the  amount  of  illegal  fees.  Counter  mo- 
tions for  Judgment  on  the  pleadings  were 
made.  The  court  sustained  the  defendant's 
motions,  and  granted  Judgment,  dismissing 
plaintiff's  complaint,  and  awarding  costs  to 
defendant.  The  action  of  the  court  in  sus- 
taining defendant's  motion  for -judgment  is 
assigned  as  error. 

W.  S.  Barbour  and  Robt  B.  Smith,  for  ap- 
pellant     Cullen  &  Toole,  for  respondent 

HUNT,  J.  (after  stating  the  f&cts).  The 
first  question  presented  is  whether  a  Justice 
of  the  peace  who  collects  fees  exceeding 
those  allowed  him  by  law,  is  liat)le  in  a  civil 
action  for  a  penalty  of  10  times  the  amount 
of  such  fees,  without  regard  to  any  corrupt 
motive  or  intent  in  collecting  them.  The 
facts  of  this  case  show  an  admitted  viola- 
tion of  the  letter  of  the  law,  and  a  prima 
facie  liability  under  its  provisions.  Lydick 
V.  Palmqulst  (Neb.)  47  N.  W.  918,  That  the 
Justice  of  the  peace  believed  he  had  a  legal 
right  to  charge  the  fees  he  did,  and  acted  in 
good  faith  In  taxing  and  collecting  the  fees, 
constitute  no  defense.  It  would  be  most 
dangerous  to  the  welfare  of  society  if  an 
officer  elected  to  administer  the  law  could 
violate  it  to  his  own  pecuniary  advantage, 
and  escape  the  consequences  of  his  act  by 
pleading  ignorance  of  the  statute  he  Imd  vi- 
olated. That  ignorance  of  the  law  is  no  ex- 
cuse is  a  postulate'  of  law,  but,  unless  the 
maxim  is  upheld,  there  would  be  innumera- 
ble problems  presented  to  courts,  and  he 
who  knew  the  least  might  fare  the  best;  or, 
as  is  said  by  the  supreme  court  of  California 
(People  V.  O'Brien,  96  Cal.  171,  81  Pac.  45) 
"the  denser  the  ignorance  the  greater  would 
be  the  exemption  from  liability."  The  case 
Is  not  one  where  there  was  a  mistake  ot 
fact.  The  court  of  appeals  of  New  ¥ork,  in 
Gardner  v.  People,  62  N.  Y.  299,  say:  "Such 
mistakes  do  not  excuse  the  commission  of 
prohibited  acts.  The  rule  on  the  subject  ap- 
pears to  be  that  in  a6ts  mala  in  se  the  intent 
governs,  but  In  those  mala  prohibita  the  only 
Inquiry  is,  has  the  law  been  violated?"  Peo- 
ple V.  Brooks,  1  Denlo,  457;  Beckham  v. 
Nacke,  56  Mo.  646;  Commonwealth  v.  Em- 
mons, 9S  Mass.  6;  Carr  v.  Trainer,  36  111. 
App.  587;  Roberge  v.  Burnham,  124  Mass. 
277;  People  v.  Monk  (Utah)  28  Pac.  1115. 
The  receiving  of  the  Illegal  fees  Is  the  gist 
of  the  wrong  under  the  statute,  and,  when 
such  fees  are  deliberately  accepted,  the  law 
Is  violated,  and  the  liability  attaches.  No 
less  eminent  a  Judge  than  Chief  Justice  Gib- 
son of  Pennsylvania,  in  an  early  case  (Coates 
V.  Wallace,  17  Serg.  &  R.  75),  wherein  a  Jus- 
tice of  the  peace  was  sued  for  a  penalty  in 
having  exacted  Illegal  fees,  wrote  as  fol- 
lows: "The  penalty  Imposed  by  this  act  may 
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be  Incnrred  by  exacting  fees  which  are  sup- 
posed at  the  times  to  be  legally  demandable. 
By  the  very  words  of  the  prohibitory  clause, 
the  taking  is  the  gist  of  the  offense.  Igno- 
rance of  the  law  will  not  excuse  In  any  case; 
and  this  principle  is  applicable,  and  with  Ir- 
resistible force,  to  the  case  of  an  officer  se- 
lected for  his  capacity,  and  In  whom  Igno- 
rance is  unpardonable.  The  very  accept- 
ance of  the  ©fflce  carries  with  It  an  asser- 
tion of  a  sufficient  share  of  intelligence  to 
enable  the  party  to  follow  a  guide  provided 
for  him  with  an  unusual  attention  to  clear- 
ness and  precision.  On  any  other  prlnclpU 
a  conviction  would  seldom  take  place,  even 
In  cases  of  tbe  most  flagrant  abuse,  for  pre- 
texts would  never  be  wanting.  Sound  policy, 
therefore,  requires  that  the  officer  should  bt 
held  to  act  at  his  peril;  and  we  are  of  opin- 
ion that  the  absence  of  a  corrupt  motive,  or 
the  existence  of  an  agreement  by  the  party 
injured,  furnishes  no  justification  for  doing 
what  the  law  forbids."  The  case  of  State  v. 
Gardner,  5  Ncv.  312,  relied  upon  by  respond- 
ent, was  a  criminal  action,  where  the  de- 
fendant, who  confessedly  had  no  criminal  in- 
tent, was  indicted  and  convicted  of  a  felony 
In  violating  a  law  for  improperly  issuing  li- 
censes. A  majority  of  the  court  held  that  a 
criminal  intent  was  a  necessary  ingredient 
of  the  offense  charged,  which  was  a  felony, 
not  a  misdemeanor.  And  the  opinion,  when 
scrutinized,  is  based  upon  the  ground  that  In 
considering  the  fearful  consequences  impos- 
ed if  a  mere  violation  of  the  letter  of  law 
would  necessitate  a  conviction,  It  was  im- 
possible to  believe  that  the  general  rules  of 
the  criminal  law  requiring  an  evil  intent 
were  to  be  ignored.  The  case  therefore  dif- 
fers from  the  one  at  bar.  We  note,  too,  that 
the  Nevada  ruling  Is  not  generally  approved 
of.  The  court  of  appeals  of  New  York,  in 
criticizing  the  opinion,  say:  "It  is  evident 
that  a  majority  of  the  court  struggled  to  re- 
lieve the  defendant  from  a  harsh  punishment 
for  a  comparatively  innocent  act."  Gard- 
ner V.  People,  supra.  The  supreme  court  of 
California  also  decline  to  follow  it.  People 
V.  O'Brien,  supra. 

The  defense  of  the  siletace  of  the  appellant, 
Leggatt,  in  not  informing  respondent  of  the 
fact  that  his  fees  as  Justice  were  excessive, 
cannot  obtain.  The  very  statement  of  the 
propo.sitlon  that  an  unsuccessful  litigant  is 
bound  to  advise  the  Justice  who  had  decided 
against  him  what  the  law  is,  illustrates  the 
absurdity  of  the  contention. 

The  respondent  next  argues  that  a  tender 
back,  when  he  discovered  his  error,  should 
relieve  him.  We  cannot  agree  with  him. 
To  so  hold  would  be  to  practically  nullify 
the  whole  object  of  the  law  by  permitting 
officials  who  violate  its  provisions  to  escape 
the  consequences  by  refunding,  when  their 
extortions  were  detected,  or  when  they  be- 
lieved they  were  about  to  be  detected.  The 
effect  would  be  to  say  to  officials,  "You  may 


charge  and  retain  all  tbe  illegal  fees  you  can 
collect,  and,  if  by  cba!nce  you  are  discovered 
tn  taxing  illegal  sums,  you  need  only  re- 
fund to  avoid  all  penalties  for  your  errors  or 
wrongs."  This  would  not  do.  Turner  v. 
Blount  (Ark.)  5  S.  W.  589. 

Finally,  respondent  says  that  the  payment 
of  the  excessive  fees  by  the  appellant  was  a 
voluntary  one,  and  for  that  reason  he  can- 
not prevail  In  this  suit.  We  seriously  doubt 
the  correctness  of  the  contention  that  a 
payment  Is  voluntarily  made  where  a  Judg- 
ment Is  rendered  and  costs  are  taxed  against 
a  party  to  a  suit,  and  paid  by  blm  In  obedi- 
ence to  a  demand  by  the  Justice  who  ren- 
dered the  Judgment,  and  who  alone  could 
issue  process  to  enforce  Its  collection. 
Steamship  Co.  v.  Young,  89  Pa.  St.  18«;  In- 
surance Co.  V.  Britton,  8  Bosw.  118-155;  Mc- 
Kee  V.  Campbell,  27  Mich.  497.  It  Is  unnec- 
cessary  to  pass  on  the  question,  however,  be- 
cause we  think  the  doctrine  of  voluntary 
payment  Is  not  properly  applicable  to  this 
case.  The  statute  of  itself  is  too  plain  a 
guide.  The  respondent,  a  Justice  of  the 
peace,  demanded  and  received  excessive 
fees.  The  law  was  explicit  in  fixing  his 
compensation,  but  he  violated  It.  The  same 
statute  which  fixed  his  fees  said  to  him,  "If 
you  violate  this  law  by  receiving  Illegal  and 
excessive  fees,  the  person  who  pays  them  to 
you  may  recover  ten  times  the  sum  so  paid 
to  you;  primarily  as  a  penalty  upon  you, 
and  Incidentally  as  a  remedy  to  him."  Lane 
V.  State,  47  N.  J.  Law,  362,  1  Atl.  476. 

We  find  nothing  In  the  answer  which  de- 
mands any  further  construction  of  tbe  stat- 
ute, the  main  objects  of  which  are  to  pre- 
vent extortion  and  Imposition.  The  respond- 
ent pleads  no  fraud  or  deception  on  the  ap- 
pellant's part,  except  that.  In  order  to  bring 
this  suit,  appellant  kept  silent,  and  did  not 
advise  blm  what  the  law  was.  But,  as  said 
before,  there  Is  no  obligation  upon  a  litigant 
to  advise  a  magistrate  what  his  official  fees 
are.  He  Is  naturally  expected  and  bound  to 
know  them  himself;  and  where  his  charges 
exceed  the  amount  the  law  allows  him  be 
cannot  escape  the  statutory  responsibilities 
Imposed,  either  because  bis  extortion  was 
the  result  of  bis  ignorance,  or  because  the 
victim  of  his  extortion  was  more  learned, 
yet  failed  to  counsel  him  npon  the  law.  It 
Is  possible  that  the  enforcement  of  the  pen- 
alty In  this  case  Is  a  hardship,  and  It  may 
be  that  the  severity  of  the  law  Is  great;  but 
with  those  matters  we  have  not  to  do.  The 
policy  upon  which  the  statute  Is  founded  is 
none  the  less  wholesome;  and  while,  in  ad- 
ministering the  law,  cases  occasionally  arise 
which,  under  certain  circumstances,  con- 
strain courts  to  render  harsh  judgments,  yet. 
In  the  lapse  of  time,  a  due  respect  for  the 
rigid  maintenance  of  sound  principles  will 
prevent  the  growth  of  systems  of  great 
wrong  to  the  public  generally.  Being  of  the 
opinion  that,  as  the  pleadings  stood  when 
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tbe  counter  motions  were  made,  the  plain- 
tiff was  entitled  to  Judgment,  it  follows  that 
the  Judgment  of  the  district  court  must  be 
reversed,  and  it  is  so  ordered.    Keyersed. 

PBMBBRTON,  0.  J.,  and  DE  WITT,  J., 
concur. 


(11  Wash.  708) 

SATWABD  V.  THOMPSON  et  al.  (CAR- 
KEEK,  Intervener). 
(Supreme  Court  of  Washington.     May  11, 1895.) 
Fi;kcba.sb  op  Lasd  —  Notice  o»  Prior  Saws  — 
Record  op  Deed— Brkak  in  Title — 
Patent  pok  Land. 

1.  G.,  having  entered  government  land,  sold 
his  rights,  and  assigned  the  register's  receipt  by 
an  unacknowledged  indorsement  thereon,  and 
tbe  patent  was  delivered  to  the  assignee;  neither 
the  indoisement  on  the  receipt,  nor  the  patent, 
being  recorded.  Hdd,  that  the  record  of  a  deed 
of  the  land  fron^  such  assignee  did  not  charge 
a  su1)seqaent  purchaser  from  G.  with  notice  of  a 
previous  sale  by  G.,  there  being  a  break  in  the  re- 
corded titles 

2.  A  patent  from  tbe  United  States  for  land 
need  not  be  delivered  or  recorded. 

3.  A  subsequent  purchaser,  without  notice, 
from  one  who  purchased  with  notice,  and  whose 
deed  is  recorded,  is  protected  against  an  adverse 
claim. 

Appeal  from  superior  court,  King  county; 
R.  Osborn,  Judge. 

Action  by  William  P.  Sayward  against 
Warren  S.  Thompson  and  Moses  Gardner  to 
quiet  title  to  land.  Stephen  Carkeek  Inter- 
vened, claiming  title  through  a  deed  from  de- 
fendant Thompson.  From  a  Judgment  In 
favor  of  the  intervener,  plaintiff  appeals. 
AfHrmed. 

Battle  &  Shipley  and  Gilliam  &  HiU,  for 
appellant.  Boyd  J.  Tallman  and  Blaine  & 
De  Vries,  for  respondent  and  intervener  Car^ 
keek. 

GORDON,  J.  On  May  3,  1869,  pursuant 
to  the  act  of  congress  approved  April  24, 
1820,  one  Moses  Gardner  entered  and  pur^ 
ctiased  of  the  United  States,  at  its  land  of- 
fice at  Olympia,  Wash.,  the  premises  in- 
volved in  this  controversy,  containing  96.50 
acres,  lying  In  King  county,  and  thereupon 
received  the  usual  certificate,  or  "duplicate 
final  receipt,"  from  the  register  and  receiver 
of  said  office.  On  May  16,  1870,  said  Gard- 
ner, for  a  valuable  consideration,  indorsed 
upon  said  certificate  the  following:  "This  is 
to  certify  that  I  have  sold  to  G.  A.  Meigs 
all  my  right,  title,  and  Interest  to  the  withln- 
descrlbed  land,  for  value  received,"— which 
was  signed  and  delivered  by  him  to  Meigs. 
Said  Indorsement  was  not  acknowledged,  nor 
was  It  ever  recorded  in  the  office  of  the 
auditor  of  King  county.  On  May  2,  1870,  a 
patent  from  the  United  States  was  duly  is- 
sued to  said  Gardner  for  said  land,  which 
was  subsequently  delivered  to  said  Meigs, 
and  said  patent  has  never  been  recorded  in 
tbe  auditor's  office  of  said  county.  On  No- 
vember 13, 1877,  Meigs  executed  his  deed  of 


said  premises  to  a  corporation  known  as 
the  Meigs  Lumber  &  Shipbuilding  Company, 
wliich  deed  was  filed  for  record  on  Novem- 
ber 23,  1877,  and  duly  recorded  in  the  office 
of  the  county  auditor  of  said  county;  aifd 
thereafter,  on  February  9,  1880,  said  corpora- 
tion executed  its  deed  of  said  land,  to  the 
appellant,  which  latter  deed  was  filed  for 
record  on  April  6,  1881,  and  duly  recorded. 
On  June  27,  1882,  said  Moses  Gardner  (His 
wife  Joining  with  him),  by  deed  of  general 
warranty,  conveyed  said  premises  to  War- 
ren S.  Thompson,  which  deed  was  filed  for 
record  on  July  22,  1882,  and  duly  recorded. 
On  February  29,  1888,  Thompson  executed 
bis  deed  of  said  premises  to  respondent,  Car- 
keek, and  the  same  was  duly  recorded.  This 
action  was  brought  by  appellant  against 
Thompson  and  Gardner  for  tbe  purpose  of 
annulling  the  conveyance  from  Gardner  to 
Thompson,  etc.  Respondent,  Carkeek,  inter- 
vened, setting  up  the  conveyance  to  him  by 
Thompson,  and  alleging  that  he  purchased  in 
good  faith,  and  paid  full  value,  without  any 
knowledge  that  appellant  claimed  any  Inter- 
est In  the  premises.  The  court  l)elow,  among 
other  things,  found:  "That  Carkeek  [re- 
spondent], at  the  time  of  his  purchase  of 
said  land.  In  person,  examined  the  records 
of  conveyances  in  said  auditor's  office,  and 
found  therein  a  chain  of  title  from  Gardner, 
to  and  through  bis  grantees,  to  Thompson." 
Also  that  respondent  examined  the  records 
in  the  United  States  land  office,  and  found 
that  the  patent  to  said  land  had  issued  to 
Gardner;  that  "Carkeek  [respondent]  did 
not  discover  of  record  In  said  auditor's  of- 
fice the  deeds  or  conveyances  from  Meigs  to 
the  Meigs  Lumber  &  Shipbuilding  Company, 
or  the  deed  from  the  latter  to  appellant,  and 
at  the  time  of  bis  purchase  be  had  no  actual 
knowledge  of  either  of  said  conveyances." 
Also  that  said  land  has  never'  been  in  tbe 
actual  possession  of  any  one,  but  has  at  all 
times  been  unoccupied  and  unimproved;  that 
the  taxes  on  said  property  for  the  years 
1874-75-78,  1880-81,  were  paid  by  Thomp- 
son, and  that  all  taxes  assessed  on  said  prop- 
erty after  said  year  1881  were  paid  either  by 
Thompson  or  respondent,  Carkeek,  and  that 
no  taxes  on  said  property  were  ever  paid  by 
said  Meigs  or  his  grantees.  The  court  also 
found  that  respondent,  Carkeek,  was  a  bona 
fide  purchaser  of  the  land,  for  full  value, 
and  awarded  a  decree  in  his  favor,  canceling 
and  annulling,  as  clouds  on  his  title,  the 
deeds  from  Meigs  to  the  corporation,  and 
from  it  to  appellant;  from  which  decree  this 
appeal  is  taken. 

It  is  contended  by  appellant's  counsel  that 
the  record  in  tbe  office  of  the  county  auditor 
of  the  deeds  from  Meigs  to  the  corporation, 
and  from  the  latter  to  appellant,  constituted 
constructive  notice  to  Carkeek.  The  lower 
court  held  that  they,  being  out  of  the  chain 
of  title,  did  not  operate  as  constructive  no- 
tice, and  we  think  Its  holding  was  correct. 
In  section  158,  Webb,  Record  Title,  tbe  learned 
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anthor  saya:  "Founded  In  part  on  this  mat- 
ter of  convenience  In  searching  the  records, 
and  In  part  on  somewhat  broader  grounds, 
la  a  generally  recognized  rule  that,  where 
there  is  a  break  in  the  recorded  title,  the 
registry  of  a  conveyance  from  a  subsequent 
owner,  whose  deed  or  full  chain  of  title  is 
not  on  record,  does  not  charge  constructive 
notice."  Counsel,  however,  insist  that  Inas- 
much as  the  patent  to  the  land  was  not  of 
record,  nor  the  "final  certificate"  of  the  land 
officers,  there  was  no  chain  of  title  of  rec- 
ord, and  hence  this  rule  concerning  a  break 
in  the  record  title  has  no  application.  We 
think  that  It  was  not  necessary  that  the  pat- 
ent to  Gardner  should  have  been  recorded 
In  the  office  of  the  county  auditor,  nor  deliv- 
ered to  him.  In  order  to  give  It  efCect.  Title 
by  patent  from  the  United  States  is  title  by 
record,  and  though  It  is  usual  to  deliver  a 
patent  to  the  claimant,  as  in  case  of  deeds, 
yet  delivery  of  It  is  not  necessary.  19  Am. 
&  Bng.  Ena  Law,  p.  350;  Marbury  v.  Madi- 
son, 1  Cranch,  137;  U.  S.  v.  Schurz,  102  U. 
S.  378.  In  Marbury  t.  Madison,  supra,  it  is 
said  that:  "In  all  cases  of  letters  patent, 
certain  solemnities  are  required  by  law, 
which  solemnities  are  the  evidences  of  the 
validity  of  the  instrument.  A  formal  de- 
livery to  the  person  is  not  among  them." 
And  In  U.  S.  v.  Schurz,  supra,  the  court  say: 
"The  acts  of  congress  provide  for  the  record 
of  all  patents  for  land  in  an  office,  and  in 
books  kept  for  that  purpose.  An  officer 
called  the  'recorder'  is  appointed  to  make 
and  to  keep  these  records.  He  is  required 
to  record  every  patent  before  It  is  issued, 
and  to  countersign  the  instmment  to  be  de- 
livered to  the  grantee.  This,  then,  is  the 
final  record  of  the  transaction,— the  legally 
prescribed  act  which  completes  what  Black- 
stone  calls  'title  by  record,'— and  when  this 
is  done  the  grantee  is  invested  with  that 
title."  As  already  noticed,  the  lower  court 
found  that  before  purchasing  from  Thomp- 
son the  respondent,  Carkeek,  examined  the 
records  of  the  land  office,  and  found  that 
the  patent  from  the  government  for  the 
lands  in  question  had  issued  to  Gardner,  and 
we  think  the  rights  of  the  parties  could  not 
be  afFected  by  the  fact  that  It  was  not  re- 
corded in  the  auditor's  office. 

It  is  further  insisted  by  appellant  that  as 
neither  the  "final  certificate,"  nor  the  as- 
signment thereof  to  Meigs,  could  have  been 
legally  recorded,  because  not  acknowledged, 
the  rule  concerning  a  "break  in  the  chain 
of  title"  above  referred  to  is  not  applicable^ 
the  reason  for  such  rule  being  that  the  fail- 
ure to  record  a  prior  conveyance  constitutes 
negligence.  There  was  nothing  in  law  which 
would  have  prevented  the  taking  of  a  form- 
al conveyance  at  the  time  the  appellant 
chose  rather  to  accept  a  mere  assignment  of 
the  "final  certificate."  The  patent  Issned  on 
May  2,  1870.  The  assignment  was  not  made 
until  May  16,  1870.  And.  '  "  '  >atent 
bad  not  tberetofor<^  '  light 


have  conveyed  by  deed,  and  the  legal  title 
would  have  vested  in  his  grantee  ni)on  the 
issuing  of  the  patent.  Dillingham  v.  Fisher, 
5  Wis.  475;  Goodlet  v.  Smithson,  30  Am. 
Dec.  (Ala.)  561;  19  Am.  &  Eng.  Enc.  Law, 
p.  334.  By  omitting  to  take  a  formal  con- 
veyance, and  to  have  the  same  recorded, 
when  he  might  well  have  done  so,  we  think 
Meigs  was  guilty  of  negligence,  and  that  ap- 
pellant cannot  be  heard  to  say  that  the  paper 
which  Meigs  elected  to  take  was  not  such 
as  the  law  entitled  to  be  recorded.  Ekjuity 
favors  the  Innocent  purchaser.  "As  every 
presumption  Is  in  favor  of  the  subsequent 
purchaser,  when  the  former  owner  is  guilty 
of  neglect  his  title  cannot  be  postponed,  ex- 
cept by  evidence  which  taints  his  conduct 
with  fraud."  Hoggs  v.  Vamer,  6  Watts  & 
S.  469.  The  doctrine  of  constructive  notice 
Is  arbitrary,  and,  in  its  operation,  equitable 
limitations  and  qualifications  are  difficult  of 
application.  As  applied  to  a  record,  the  rec- 
ord is  either  notice,  or  it  is  nothing.  Hence 
it  should  not  receive  a  more  extended  ap- 
plication than  is  rendered  necessary  from  a 
consideration  of  the  subject  upon  which  it  Is 
Intended  to  operate.  So  considering  it,  and 
conceiving  that,  under  our  system  of  regis- 
tration and  indexes  which  the  law  requires 
the  auditor  to  keep,  the  discovery  of  the  rec- 
ord of  these  deeds  from  Meigs  to  the  cor- 
poration, and  from  the  latter  to  appellant, 
by  one  striving  to  ascertain  from  the  record 
the  condition  of  the  title,  would  be  acci- 
dental, rather  than  otherwise^,  It  follows  that 
the  effect  of  the  record  was  not  such  as  to 
Import  notice  to  respondent,  Carkeek,  of  ap- 
pellant's claim,  and  did  not  constitute  con- 
structive notice.  Nor  can  It  avail  appellant 
that  respondent's  grantor,  Thompson,  knew 
of  the  record  of  these  deeds,  for  the  law  pro- 
tects a  subsequent  purchaser  without  no- 
tice, buying  from  one  who  purchased  with 
notice,  and  whose  deed  is  recorded.  Webb, 
Record  Title,  I  134;  Prlngle  t.  Dunn,  3T 
Wis.  449;  Wood  V.  Chapln,  13  N.  Y.  500; 
Sydnor  v.  Roberts,  13  Tex.  698.  We  think 
the  cases  of  David  v.  Rickabaugh,  32  Iowa, 
540,  and  Bamberger  v.  Geiser  (Or.)  33  Pac, 
609,  cited  by  appellant,  are  easily  distin- 
guishable, upon  the  facts,  and  that  the  con- 
clusion we  have  reached  herein  does  vio- 
lence to  no  principle  discussed  in  either  of 
them.  In  our  opinion  the  evidence  fully  sus- 
tains the  findings,  and  the  decree  must  be 
affirmed. 

SCOTT,  DUNBAR,  and  ANDERS,  13.,  con- 
cur.   HOYT,  C.  J.,  absent  and  not  sitUng. 


(12  Wasb.  21) 
TACOMA  GROCERY  CO.  ▼.  BARLOW  et  al. 

(Supreme  Court  of  Washington.    May  20, 1895.) 

Review  os  Appeal. 

The  sufficiency  of  the  evidence  cannot  be 
questioned  for  the  fint  time  on  appeal. 
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Appeal  from  superior  court.  Pierce  county; 
John  C.  Stallcup,  Judge. 

Action  by  the  Tacoma  Grocery  Company 
against  Byron  Barlow  and  others.  There 
was  a  judgment  for  defendants,  and  plaintiff 
appeals.    Affirmed. 

Chas.  W.  Seymour,  for  appellant.  Crow- 
ley, SulllTan  Sc  Grosscup,  for  respondents. 

HOYT,  0.  3.  The  only  reason  suggested 
by  appellant  for  the  reversal  of  the  Judgment 
grows  out  of  the  alleged  insufflciency  of  the 
evidence  to  support  the  verdict  of  the  Jury. 
In  the  motion  for  a  new  trial  filed  in  the 
lower  court,  the  Insufflciency  of  the  evidence 
to  support  the  verdict  was  not  made  one  of 
the  grounds  for  which  a  new  trial  was 
asked.  Growing  out  of  this  fact,  it  is  con- 
tended by  the  respondents  that  this  court 
should  not  investigate  this  question;  and.  in 
our  opinion,  this  contention  must  be  sus- 
tained. The  attention  of  the  lower  court  has 
never  been  directed  thereto,  and  relief  from 
the  Judgment  asked  of  it  on  that  ground. 
The  general  rule  of  appellate  courts  Is  that 
they  will  review  only  questions  which  the 
trial  court  has  passed  upon.  And  this  Is  the 
rule  established  by  the  statutes  of  this  state. 
The  case  of  Jones  v.  Jenkins,  3  Wash.  St. 
17,  27  Pac.  1022,  recognizes  this  principle, 
though  this  exact  question  was  not  decided. 
The  record  shows  that  the  notice  of  the  mo- 
tion for  a  new  trial  was  sufflolently  definite, 
but  that  fact  cannot  aid  the  appellant  as  it 
Is  to  the  motion,  and  not  to  the  notice  there- 
of, that  the  attention  of  the  trial  court  was 
dfrected.    The  judgment  will  be  affirmed. 

DUNBAR,  ANDERS,  and  GORDON.  JX, 
concur.    SCOTT,  J.,  conciu'S  in  the  result. 


(12  Wash.  1) 

FREEMAN  v.  AMBROSE  et  al. 
(Snpreme  Court  of  Washington.    May  14, 1895.) 

New  Trial— What  Constitutes— Setting  Aside 
Pkfaclt. 
Settinj;  aside  a  default  and  giving  defend- 
ant leave  to  file  an  answer  in  defense  is  not  the 
frantinp  of  a  new  trial,  within  I^aws  1893,  p.  110, 
1,  subd.  6,  providing  that  an  appeal  may  be 
taken  from  any  order  which  grants  a  new  trial, 
and  2  Hill's  Code.  §  399,  defining  a  new  trial  to 
be  "a  re-examination  of  an  issue  in  the  same  court 
afteratrial  and  decision  by  a  jury,  court  or  ref- 
eree." 

Appeal  from  superior  court,  Whatcom 
county;  Jno.  R.  Winn,  Judge. 

Action  by  D.  W.  Freeman,  as  administra- 
tor of  the  estate  of  John  J.  Gunn,  deceased, 
against  Julia  C.  Ambrose  and  others.  Judg- 
ment by  default  From  an  order  setting 
aside  the  default  and  the  judgment  render- 
ed thereupon,  and  giving  defendants  leave  to 
file  an  answer,  plaintiff  appeals.  Defend- 
ants move  the  court  to  dismiss  the  appeal 


for  the  reason  that  the  court  has  no  Juris- 
diction.   Granted. 

Cade  &  Freeman,  for  appellants.    Wm.  W. 
Hamilton,  for  respondent. 

GORDON,  J.  From  an  order  setting  aside 
a  default  and  the  judgment  entered  there- 
upon, and  granting  respondent  leave  to  file 
an  answer,  this  appeal  is  taken.  Respond- 
ent moves  the  court  to  dismiss  this  appeal, 
for  the  reason  that  the  court  has  no  Juris- 
diction. This  court  repeatedly  held,  prior  to 
the  passage  of  the  act  of  March  8, 1803,  that 
an  order  vacating  a  Judgment  was  not  a 
final  order,  and  that  no  appeal  would  He 
therefrom.  Lilie'nthal  v.  Wright,  1  Wash.  1; 
Gower  v.  Gower,  Id.  16;  Greene  v.  Williams, 
6  Wash.  2G0,  33  Pac.  588.  But  appellant 
bases  his  right  upon  subdivision  6  of  section 
1  of  that  act  (Laws  1S93,  p.  119),  which  pro- 
vides that  an  appeal  may  be  taken  from  any 
order  which  "(3)  grants  a  new  trial"  and  con- 
tends that  the  order  vacating  the  Judgment 
in  this  cause  in  effect  "grants  a  new  trial," 
and  is  therefore  appealable.  We  are  unable 
to  agree  with  this  contention.  A  new  trial 
is  defined  by  section  399,  2  Hill's  Code,  to  be 
'"a  re-examination  of  an  issue  in  the  same 
court,  after  a  trial  and  decision  by  a  Jury, 
court  or  referee";  and  section  400  prescribes 
the  grounds  upon  which  such  new  trial  may 
be  granted.  We  do  not  think  that  setting 
aside  a  default  and  giving  a  defendant  leave 
to  file  an  answer  and  defend  Is  the  granting 
of  a  new  trial,  within  the  meaning  of  the 
statute.  We  think  it  against  the  policy  of 
the  law  to  give  the  act  a  construction  that 
would  multiply  appeals,  and  permit  litigants, 
to  bring  their  causes  here  by  piecemeal,  and 
especially  so  since  the  act  Itself  provides 
that  an  appeal  from  any  "final  Judgment 
shall  also  bring  up  for  review  any  order 
made  In  the  same  action,  either  before  or 
after  the  Judgment."  Laws  1893,  subd.  1,  } 
1,  p.  110.  The  ruling  complained  of  can  be 
reviewed  after  a  final  judgment  shall  have 
been  entered  in  the  cause,  and  upon  an  ap- 
peal from  such  Judgment  a  complete  and 
Just  'disposition  of  the  cause  can  be  made. 
To  permit  an  appeal  from  an  order  of  this 
character  is  to  needlessly  delay  the  progress 
of  litigation,  frequently  amounting  to  a  de- 
nial of  justice;  and  in  a  vast  majority  of 
cases  it  would  be  productive  merely  of  ex- 
pense to  litigants,  and  the  placing  of  useless 
and  unnecessary  labor  upon  the  court. 
When,  if  ever,  the  legislature  shall  author- 
ize It,  we  will  yield  implicit  obedience;  but 
we  do  not  think  that  such  was  the  design  or 
purpose  of  the  present  law  upon  the  subject 
of  appeals,  and  the  motion  to  dismiss  will  be 
granted. 

HOTT,  0.  J.,  and  DUNBAR,  J.,  concur. 
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(12  Wash.  i2) 

COLUMBIA  &  P.  S.  R.  CO.  t.  BRAILLARD 

Ct    ill. 

(."Supreme  Court  of  ■Washington.  May  21,  1895.) 
DisMiss.M,  op  Appeal — Liabii.itt  on  Boso. 
Where  respondents  excepted  to  the  suffi- 
ciency of  the  sureties  on  an  uppoiil  bond,  and  the 
<-ourt,  pursuant  to  Laws  1893.  p.  12.5,  §  11,  found 
them  insufficient,  the  respondents  arc  not  enti- 
tled to  a  judpment  against  the  sureties  for  costs 
on  a  dismissal  of  the  appeal,  us  the  bond  thereup- 
on "shall  become  void.      Scott,  J.,  dissenting. 

Appeal  from  superior  court,  King  county; 
R.  Osbom,  Judge. 

Action  by  Columbia  &  Puget  Sound  Rail- 
road Company  against  H.  E.  Braillard  and 
others.  From  a  Judgment  for  plalntiflf  cer- 
tain defendants  appealed.  Plaintiff  moved 
to  dismiss  the'  appeal,  and  for  judgment  on 
the  appeal  bond  against  the  sureties.  Ap- 
peal dismissed.  Motion  for  Judgment  de- 
nied. 

Andrew  F.  Burleigh,  for  respondent 

GORDON,  J.  Respoqdent,  upon  a  short 
record,  moves  for  a  dismissal  of  this  appeal, 
for  an  order  affirming  the  Judgment  appealed 
from,  and  for  damages,  and  that  judgment 
be  rendered  against  the  sureties  upon  the 
appeal  bond,  for  the  reason  that  said  appeal 
bond  was  not  filed  within  the  time  limited 
by  law,  and  Is  not  such  In  form  or  substance 
as  to  render  It  effectual.  It  appears  from 
the  record  that  the  appellants,  within  five 
days  after  serving  notice  of  appeal  from  the 
judgment  entered  below,  served  and  filed  an 
appeal  bond  conditioned  so  as  to  effect  a 
stay  of  proceedings,  and  thereafter  the  re- 
-spondent  excepted  to  the  sufficiency  of  the 
sureties  upon  such  bond.  It  further  appears 
that  upon  an  examination  of  said  sureties 
the  court  found  them  Insufficient  Counsel 
for  the  appellants  concede  that  the  motion 
to  dismiss  the  appeal  must  be  granted,  but 
Insist  that  Judgment  should  not  be  directed 
against  the  sureties  upon  the  bond.  Sec- 
tion 11  of  the  act  approved  March  8,  1893, 
In  relation  to  appeals  to  the  supreme  court 
{l^aws  1803,  p.  125),  provides:  "If  the  Judge 
upon  such  examination  is  satisfied  that  the 
surety  or  sureties  are  qualified  as  such,  to 
the  extent  to  which  they  are  required  by  sec. 
8  of  this  act  to  make  affidavit  then  he  shall 
make  a  certificate  to  that  effect  endorsed  up- 
on or  attached  to  the  bond,  which  shall 
thereupon  stand  as  a  sufficient  appeal  bond 
to  the  effect  expressed  In  the  condition  there- 
of; but  If  he  is  not  so  satisfied,  or  If  the 
sureties  fall  to  attend  and  Justify,  then  the 
Judge  shall  In  like  manner  certify  to  that 
effect,  and  thereupon  the  bond  shall  become 
void."  It  Is  doubtless  true  that  the  word 
"void,"  when  used  in  a  statute,  does  not  al- 
ways mean  absolutely  void  for  every  pur- 
pose; and  In  determining  its  meaning  in  a 
given  case  regard  must  be  had  to  the  sub- 
ject-matter of  the  statute,  Its  scope,  pur- 
pose, and  effect     We  think  that  by  refus- 


ing to  accept  the  bond  as  sufficient,  and  by 
taking  proceedings  to  have  It  determined  In- 
effectual for  the  puriwses  of  an  appeal,  the 
respondent  Is  not  entitled  to  judgment 
against  the  sureties.  Here  the  appeal  is  dis- 
missed because  the  sureties  upon  the  bond 
are  found  Insufficient  and  we  think  it  In- 
consistent that  respondent  should  be  permit- 
tod  to  treat  It  as  an  effecttial  obligation  aft- 
er it  has  secured  an  adjudication  that  it  Is 
not  such.  The  motion  to  dismiss  must  be 
granted,  and  respondent  will  recover  against 
the  appellants  Its  costs;  but  the  application 
for  Judgment  against  the  sureties  and  for 
damages  will  be  denied. 

HOYT,  C.  J.,  and    ANDERS,    J.,    concur. 
SCOTT,  J.,  dissents. 


(12  Wash.  32) 
BARLOW  et  al.  v.  CITY  OF  TACOMA  et  al. 
(Supreme  Court  of  Washington.    May  27, 
1895.) 
Public  Improvemests— Assbssments — Estoppel. 
Though  a  city  fails  to  obtain  jurisdiction 
to  make  a  special  assessment  by  reason  of  an  in- 
sufficient notice,  parties  who  aT^neared  in  the  pro- 
ceeding,  and  objected   thereto,   and   subsequent- 
ly, in  consideration  of  extension  of  time  for  pay- 
ment,* withdrew  their  objection,  are  estopped  to 
question  the  validity  of  the  proceedings.    Dun- 
bar, J.,  dissents. 

Appeal  from  superior  court  Pierce  county; 
W.  H.  Prltchard,  Judge. 

Action  by  Byron  Barlow,  Theodore  Hos- 
mer,  and  others  against  the  city  of  Tacoma 
and  others  to  have  a  special  assessment  de- 
clared void.  From  a  judgment  for  plaintiffs, 
defendants  appeal.  Affirmed  as  to  Hosmer. 
Reversed  as  to  the  others. 

James  Wlckersham,  Stacy  W.  Glbbs,  and 
A.  E.  Buell,  for  appellants.  Tlllotson  &  Mil- 
ligan,  for  respondents. 

SCOTT,  J.  This  action  was  brought  to 
have  a  special  assessment  for  the  improve- 
ment of  a  street  declared  void,  and  to  re- 
strain its  collection.  Judgment  was  ren- 
dered In  favor  of  the  plaintiffs,  and  the  city 
has  api>eaJed. 

Under  the  decision  of  this  court  in  the 
case  of  Buckley  v.  City  of  Tacoma,  9  Wash. 
253,  37  Pac.  441,  the  city  failed  to  obtain 
any  jurisdiction  In  the  premises  under  the 
notice  given;  but  the  plaintiffs  In  this  ac- 
tion, with  the  exception  of  Theodore  Hos- 
mer, saw  fit  to  appear  In  said  proceeding 
and  remonstrate  against  the  prosecution  of 
the  work,  on  the  sole  ground  that  the  same 
would  Involve  the  expenditure  of  a  large 
amount  of  money,  and  that  it  would  consid- 
erably Inconvenience  said  parties  remon- 
strating to  pay  their  proportion  thereof. 
Subsequently,  in  consequence  of  an  exten- 
sion by  the  council  of  the  time  of  payment 
for  2V^  years,  these  parties'  withdrew  their 
remonstrance.  This  action  supplied  the  de- 
fect aforesaid  in  the  proceedings,  and  con- 
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ferred  jnrlsdiction  upon  the  city  to  proceed 
as  against  said  parties,  and  they  are  es- 
topped from  raising  the  questions  presented. 

It  is  urged  that  the  doctrine  of  estoppel 
should  not  obtain,  because  it  would  result 
In  compelling  the  parties  who  remonstrated 
to  pay  their  assessment,  while  others,  who 
were  not  estopped,  would  be  under  no  legal 
liability  to  pay;  thus  resulting  in  an  injus- 
tice. This,  however,  is  i<ot  a  sufficient 
ground  to  relieve  them  from  the  effects  of 
their  action  In  the  premises,  which  was  in 
effect  to  consent  that  the  work  might  pro- 
ceed as  contemplated.  Furthermore,  it  Is 
a  matter  of  common  knowledge  that  in  a 
majority  of  these  cases  a  great  many  per- 
sons pay  voluntarily,  without  questioning  the 
validity  of  the  proceedings;  and  occasional- 
ly, where  the  proceedings  are  regular,  it 
happens  that  some  parties  escape  payment 
through  defective  proceedings  upon  the  part 
of  the  city  in  enforcing  collection.  And  it 
is  apparent,  if  the  doctrine  of  estoppel  is  not 
applied,  the  same  injustice  would  result  In 
the  payment  of  or  collection  of  a  portion  of 
the  tax  from  some  of  the  parties  against 
whom  it  was  assessed,  and  the  escape  there- 
from by  others. 

The  judgment  of  the  court  will  be  re- 
versed as  against  all  of  the  parties  except 
Hosmer.    As  to  him  it  will  be  affirmed. 

HOYT,  0.  J.,  and  ANDERS,  J.,  concur. 

DUNBAR,  J.  (dissenting).  In  my  opinion, 
the  council  not  having  taken  the  proper  steps 
to  acquire  Jurisdiction,  its  action  was  en- 
tirely void,  and  the  withdrawal  of  the  re- 
monstrance would  not  be  sufficient  to  confer 
Jurisdiction,  and  therefore  all  subsequent  ac- 
tion was  without  jurisdiction.  The  judg- 
ment should  be  affirmed. 


(12  Wash.  24) 

WASHINGTON  BRICK,  LIME  &  MAN- 
UF'G CO.  T.  ADLER  et  al. 
(Supreme  Court  of  Washington.    May  24,  1895.) 
ExcEPTioss  TO  PiNDiNOS— Review  on  Appeal. 
Where  the  findinKS  in  an  action,  tried  by 
the  court  alone,  to  foreclose  a  material  man's 
lien,  are  not  excepted  to  as  required  by  St.  1893, 
c.  60,  §  1  et  seq.,  they  are  not  reviewable  on  ap- 
peal. 

Appeal  from  superior  court.  Whitman  coun- 
ty; E.  H.  Sullivan,  Judge. 

Action  by  the  Washington  Brick,  Lime  & 
Manufacturing  Company  against  Pullman 
Lodge  No.  29,  Independent  Order  of  Odd  Fel- 
lows, and  others,  to  foreclose  a  material 
man's  lien.  From  a  Judgment  for  plaintiff, 
defendant  Pullman  Lodge  No.  29  appeals. 
Dismissed. 

Thomas  NelU  and  C.  M.  Stearns,  for  appel- 
lant Jones,  Voorhees  &  Stephens,  for  re- 
spondent. 

DUNBAR,  J.  This  was  an  action  com- 
menced by  plaintiff  to  foreclose  a  material 


man's  lien  for  materials  furnished  by  it  to 
the  contractors  of  a  building  alleged  to  be- 
long to  appellant.  The  respondent  moves  to 
dismiss  the  appeal  for  the  reason,  among 
other  things,  that  appellant  failed  to  make 
or  file  its  exceptions  to  the  findings  of  fact 
and  conclusions  of  law  made  by  the  court. 
The  findings  of  the  court  were  as  follows: 
"First,  that  each  of  the  defendants  was  reg- 
ularly and  duly  personally  served  within 
Whitman  county,  Washington,  and  appeared 
herein;  second,  that  each  and  all  the  allega- 
tions contained  in  plalntifTs  complaint  are 
and  is  true;  third,  that  plaintiff  paid  for 
preparing,  filing,  and  recording  claim  of  lien 
twenty-five  dollars;  fourth,  that  there  is  duo 
plaintiff  from  defendants  Adier  &  Sees  the 
sum  of  $560.20,  and  that  the  same  is  a  lien  ob 
the  premises  described  in  the  claim  of  lien 
and  complaint,  owned  by  the  other  defend- 
ant." No  exception  was  ever  made  or  filed 
by  appellant  to  said  findings.  It  was  de- 
cided by  this  court  in  Rice  v.  Stevens,  9 
Wash.  298,  3T  Pac.  440,  that,  "where  an  ac- 
tion has  been  tried  by  a  court  without  a 
Jury,  and  findings  of  fact  made  by  the  court, 
the  party  aggrieved  must  except  to  the  find- 
ings, in  order  to  raise  any  question  thereon 
upon  appeal."  It  is  conceded  by  the  appel- 
lant that  under  the  decision  in  that  case  the 
questions  could  not  be  reviewed  here,  had  it 
not  been  for  the  fact,  as  claimed,  that  an 
objection  was  made  to  the  introduction  of 
the  lien  notice,  and  tliat  by  reason  of  the 
court's  overruling  such  objectloti,  the  alleged 
error  of  the  court  in  admitting  said  notice  ot 
lien  in  evidence  is  before  this  court  for  re- 
view. It  plainly  appears  that,  if  the  find- 
ings of  the  court  were  correct,  the  Judgment 
should  Toe  sustained,  for,  as  a  proposition  of 
law,  the  findings  are  sufficient  to  sustain  the 
judgment.  Section  1  of  chapter  60,  p.  Ill, 
St.  1893,  defines  an  exception.  Section  2 
provides  the  cases  where  an  exception  Is  not 
necessary;  but  these  exceptions,  by  special 
provision  of  that  section,  do  not  apply  to  a 
decision  of  a  court  or  judge  upon  a  cause 
or  part  of  a  cause,  either  legal  or  equitable, 
tried  without  a  jury.  Section  3  provides  for 
an  exception  to  the  report  of  a  referee  or 
commissioner,  or  to  findings  of  fact  or  con- 
clusions of  law,  in  a  report  or  decision  of 
a  referee  or  commissioner,  or  in  a  decision 
of  a  court  or  judge  upon  a  cause  or  imrt  of 
a  cause,  either  legal  or  equitable,  tried  with- 
out a  Jury,  and  provides  the  manner  of  tak- 
ing it,  viz.  by  stating  to  the  Judge,  referee, 
or  commissioner,  when  the  report  or  decision 
Is  signed,  that  such  party  excepts  to  the 
same,  or  by  filing  written  exceptions  within 
five  days  after  the  filing  of  the  report  or  de- 
cision, etc.  There  is  no  indication  in  this 
section  that  the  fact  that  objection  has  been 
made  to  the  Introduction  of  testimony;  or 
even  exceptions  taken  to  the  rulings  of  the 
court  upon  the  Introduction  of  the  testimony, 
will,  relieve  from  the  necessity  of  making 
the  exceptions  to  the  findings  of  fact  when 
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such  findings  are  made  by  tbe  court.  Sec- 
tion 7  of  the  same  act  provides  that  "alleged 
error  In  any  order,  ruling  or  decision  to 
which  It  is  provided  in  this  act  that  no  ec- 
ception  need  be  taken,  or  In  any  report,  find- 
ing of  fact,  conclusion  of  law,  charge,  refu- 
sal to  charge,  or  other  ruling  or  decision 
which  shall  have  been  excepted  to  by  any 
party  as  prescribed  in  this  act,  shall  be  re- 
viewed by  the  supreme  court,  upon  an  ap- 
peal taken  by  the  party  against  whom  any 
such  ruling  or  decision  was  made,"  etc.  The 
plain  Inference  is  that,  unless  such  excep- 
tion be  taken  in  cases  that  do  not  fall  with- 
in the  provision  that  excuses  the  exception, 
the  court  shall  not  review  such  ruling  or  de- 
cision which  has  not  been  excepted  to.  The 
final  decision  of  the  court  upon  the  material 
matters  from  which  the  appeal  is  taken  Is 
merged,  so  far  as  the  testimony  is  concern- 
ed, in  the  findings  of  fact;  and  If  these  find- 
ings of  fact  will  support  the  Judgment,  and 
no  exception  has  been  taken  to  them,  this 
court,  under  the  statute  above  cited,  is  not 
authorized  to  review  such  findings.  There 
being  nothing  in  this  case  outside  of  the  find- 
ings of  the  court  below,  the  motion  will  be 
sustained,  and  tbe  appeal  dismissed. 

HOTT,  C.  J.,  and  SCOTT,  ANDERS,  and 
GORDON,  JJ.,  concur. 


(12  Waab.  U) 

LEVY  V.  FLEISCHNER  et  al. 

(Supreme  Court  of  Washington.    May  17, 1895.) 

WBONOPt-L  Attacbment— Action  on  Bosd— Ex- 

EMPi.AUT  Damages— PnoBABLB  Causb. 

1.  Tinder  Code  Proc.  §  205,  providing  that, 
in  an  action  on  an  attachmpnt  bond,  plaintiff 
may  recover,  if  the  attachment  was  wroogfnlly 
sued  out,  and  without  reasonable  cause,  the  ac- 
tual damaRos  su.stained.  and  if  tbe  attachment 
was  sued  cut  maliciously  he  may  recover  exem- 
plary damagps,  the  term  "exemplary  damages" 
does  not  comprehend  damages  by  way  of  punish- 
ment, but  only  indeterminable  actual  damages, 
such  as  damapes  to  reputation,  pride,  and  feeling. 

2.  Under  Code  Proc.  §  295,  providing  that,  in 
an  action  on  an  attachment  bond,  plaintiff  may 
recover  actual  damages  if  he  shows  that  the  at- 
tachment was  wrongfully  sued  out,  and  that 
there  was  no  reasonable  cause  to  believe  the 
ground  on  which  it  was  issued  to  be  true,  there 
can  lie  no  recovery  where  malice  was  not  shown, 
and  the  att.ichmeut  Issued  on  the  advice  of  coun- 
sel, with  full  knowledge  of  all  the  facts. 

Appeal  from  superior  court,  Clallam  coim- 
ty;  James  G.  HcClinton,  Judge. 

Action  by  Lewis  Levy  on  an  attachment 
bond  against  Flelschner,  Mayer  &  Co.,  as 
principals,  and  R.  C.  Hill  and  T.  Jackman,  as 
sureties.  Judgment  for  plaintiff.  Defendants 
Hill  and  Jackman  appeal.    Reversed. 

Cox,  Cotton,  Teal  &  Minor  and  R.  E.  Moody, 
for  appellants.  W.  R.  Gay  and  Geo.  C.  Hatch, 
for  respondent 

DUNBAR,  3.  This  was  an  action  upon  an 
attachment  bond  given  by  the  appellants  to 
Lewis  Levy,  respondent  herein.    Tbe  plain- 


tiff alleges  tbe  actual  damage  In  tbe  attach- 
ment proceedings  to  be  (25,  but  claims  ^,6S0 
as  exemphiry  damages.  Upon  the  trial  of  the 
cause  the  Jury  found  for  the  plaintiff  in 
the  sum  of  $2,010.  As  tbe  verdict,  under  the 
pleadings,  could  have  been  for  but  $25  tar 
acttial  damages,  on  deducting  the  9400  al- 
lowed by  the  court  as  attorney's  fees  In  the 
present  action  it  will  be  seen  that  the  verdlc^ 
for  exemplary  damages,  on  a  demand  for 
$25  actual  damages,  was  $1,585. 

This  case,  in  any  'event,  will  have  to  be  re- 
versed on  the  instructions  given  by  tbe  court. 
Instruction  3  asked  for  by  the  pUtntlff,  and 
given  by  the  court,  was  as  follows:  "Under 
our  attachment  law,  with  reference  to  these 
attachment  suits,  there  are  two  branches  of 
damages:  One  is  known  as  'actual  damages'; 
and  the  other  as  'exemplary  damages.'  By 
'actual  damages,'  the  court  Instructs  you  that 
if  yon  find  from  the  evidence  that  said  at- 
tachment was  wrongfully  sned  out,  and  that 
there  was  no  reasonable  cause  to  believe  the 
ground  upon  which  the  same  was  issued  to  be 
true,  then  you  should  find,  first,  for  nominal 
damages  in  favor  of  the  plaintiff.  By  'nom- 
inal damages,'  the  court  means  any  insignifi- 
cant sum.  If  you  find  further,  from  the  evi- 
dence, that  the  goods  described  In  the  com- 
plaint were  actually  detained  and  withheld 
from  the  plaintiff  for  any  length  of  time,  and 
If  you  find  from  the  evidence  that  the  use  of 
the  same  during  said  time  was  worth  any 
sum,  then  you  may  allow  plaintiff,  for  the 
use  of  said  goods,  the  actual  value  of  such 
use  during  such  time,  not  exceeding  $25;  and, 
if  you  find  from  the  evidence  that  the  said 
attachment  was  maliciously  sued  out,  then  you 
can  go  further,  and  find  exemplary  damages. 
By  'exemplary  damages,'  the  court  means 
damages  by  way  of  punishment  to  said  de- 
fendants, Flelschner,  Mayer  &  Co.,  for  acting 
maliciously.  You  are  the  Judges  of  the  amount 
of  such  damages,  if  you  find  from  tbe  evidence 
that  plaintiff  Is  entitled  to  recover  such  dam- 
ages." The  court,  In  the  latter  part  of  this  In- 
struction, has  undertaken  to  define  the  stat- 
utory meaning  of  the  term  "exemplary  dam- 
ages." Section  295  of  the  Code  of  Procedure 
provides  that,  "in  an  action  on  such  bond 
[referring  to  an  attachment  bond],  the  plain- 
tiff therein  may  recover  if  he  shows  that  tht 
attachment  was  wrongfully  sued  out,  and  that 
there  was  no  reasonable  cause  to  believe  the 
ground  upon  which  the  same  was  issued  to  be 
true,  the  actual  damages  sustained  and  rea- 
sonable attorney's  fees  to  be  fixed  by  the 
court;  and  if  it  be  shown  that  such  attach- 
ment was  sued  out  maliciously  he  may  re- 
cover exemplary  damages,"  etc.  The  court 
has  instructed  the  Jtiry  that  "exemplary  dam- 
ages," as  used  by  the  statute,  means  damages 
by  way  of  punishment  to  the  defendants. 
This  court,  In  the  case  of  Dray  Co.  y.  Hoefer, 
2  Wash.  45,  25  Pac.  1072,  entered  at  some 
length  into  the  discussion  of  the  principles  in- 
volved In  exemplary  damages,  and  held  there 
that,  In  the  absence  of  statutory  provisions, 
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exemplary  damages  in  this  state  would  not 
be  allowed;  and  we  are  not  inclined,  in  view 
of  the  reasons  given  for  the  decision  In  that 
case,  to  extend,  by  implication  or  loose  rea- 
soning, the  power  of  a  Jury  to  assess  dam- 
ages by  way  of  punishment  under  the  per- 
mission of  the  statute  to  assess  exemplary 
damages.  This  question  of  exemplary  dam- 
ages is  one  that  has  called  forth  a  great  deal 
of  discussion  by  the  courts,  but  we  are  in- 
clined to  think  that  it  was  the  intention  of 
the  legislature,  in  granting  the  jury  the  right 
to  assess  this  peculiar,  and  not  very  well- 
deflned,  character  of  damages,  to  grant  them 
only  the  right  to  assess  actual  damages,  which 
cotdd  not  be  assessed,  in  the  absence  of  this 
provision,  under  the  general  laws  governing 
attachments.  We  do  not  mean  by  the  term 
"actual  damages"  the  actual  damages  express- 
ed by  the  statute,  of  course,— such  damages  as 
could  be  definitely  determined  as  the  actual 
loss  which  the  debtor  would  Incur  by  reason 
of  the  attachment,  and  which  loss  could  be 
determined  or  computed,— but  an  undetermin- 
ed loss  and  damage,  which  is  no  less  actual  by 
reason  of  its  indeterminate  character,  such  as 
damage  to  reputation,  damage  to  pride  and  to 
feeling,  and  damage  of  that  character,  some 
of  which,  it  is  true,  are  more  or  less  senti- 
mental, but  that  it  never  was  tlie  intention 
of  the  legislature  to  place  in  the  hands  of  the 
Jury  the  power,  without  any  data  whatever, 
to  assess  an  arbitraty  punishment  against  an 
attaching  creditor,  for  the  mere  purpose  of 
punishing  such  creditor,  or  as  an  example  to 
others.  One  of  the  most  comprehensive  and 
exhaustive  opinions  which  has  been  handed 
down  on  this  subject  is  tiiat  of  Judge  Greene, 
of  the  supreme  court  of  West  Virginia,  in  Pe- 
gram  v.  Stortz,  .31  W.  Va.  220,  6  S.  E.  485. 
There,  under  a  statute  which  is  fully  as 
broad,  if  not  broader  than  ours,  the  court  held, 
after  a  searching  investigation  and  review  of 
all  the  authorities,  that  the  term  "exemplary 
damages"  did  not  comprehend  damages  by 
way  of  punishment.  In  summing  up  tlie 
opinion,  the  court,  in  this  case,  says:  "But, 
In  my  Judgment,  the  decided  weight  of  reason, 
as  deduced  from  these  decisions,  is  opposed  to 
the  allowance  to  the  plaintiff,  in  any  case,  of 
any  but  compensatory  damages,  and  that  in 
no  case  should  any  damages  be  awarded  the 
plaintiff,  not  as  compensation  to  him,  but  as 
punishment  of  the  defendant.  In  most  of  the 
cases  aljove  cited  the  courts  have  not  rea- 
soned at  all  on  the  subject,  but  they  have  sim- 
ply aniTonnced  views  of  the  law;  and  the  lan- 
guage used  by  them  has  very  generally  been 
so  indefinite  as  really  to  furnish  no  safe  con- 
clusion as  to  what  was  thought  by  the  court 
of  the  question  we  are  discussing."  With  this 
view  of  the  law,  which  we  are  satisfied  is  the 
correct  one,  the  instruction  above  cited  was 
manifestly  erroneous. 

The  motion  of  the  defendants  for  a  nonsuit 

In  this  case  should  have  been  granted  also 

on  other  grounds.     There  was  no  evidence 

whatever  adduced  showing  any'  malice  on 

v.40P.no.6— 26 


the  part  of  the  plaintiff  In  the  attachment 
proceeding.  There  was  no  disposition  mani- 
fested on  the  part  of  the  plaintiff  to-  in- 
jure the  defendants,  but  the  whole  record 
shows  that  the  plaintiff  carefully  and  cau- 
tiously examined  into  the  standing  of  the 
defendants  before  this  action  was  com- 
menced; that  they  employed  attorneys,  not 
only  to  examine  the  law,  but  the  facts  of  the 
case  in  relation  to  the  standing  of  the  debt- 
or, defendant  in  the  attachment  proceedings, 
and  tliat  when  the  action  was  commenced 
It  was  upon  the  advice  of  their  attorneys, 
with  a  full  knowledge  of  all  the  facts  in  the 
case.  That  one  firm  of  attorneys  resided  iu 
Portland,  and  the  other  in  Port  Townsend, 
does  not  affect  the  case,  one  way  or  thd 
other;  and  it  is  well-established  law  that 
probable  cause  is  a  question  of  law,  this 
far,  at  least,  that '  probable  cause  will  be 
presumed  when  the  action  has  been  com- 
menced by  the  advice  of  attorneys  to  whom 
have  been  submitted  all  the  facts  in  the 
case.  In  Burton  v.  Railway  Co.,  33  Minn. 
189,  22  N.  W.  300,  the  court  says:  "What 
facts,  and  whether  particular  facts,  consti- 
tute probable  cause,  is  a  question  exclusive- 
ly for  the  court.  What  facts  exist  in  a 
particular  case,  where  there  is  a  dispute 
in  reference  to  them,  is  a  question  exclusive- 
ly for  the  Jury.  When  the  facts  are  in  con- 
troversy, the  subject  of  probable  cause 
should  be  submitted  to  the  Jury,  either  for 
specific  findings  of  the  facts,  or  with  instruc- 
tions from  the  court  as  to  what  facts  will 
constitute  probable  cause.  These  rules," 
says  the  court,  "involve  an  apparent  anom- 
aly, and  yet  few,  if  any,  rules  of  the  com- 
mon law  rest  upon  a  greater  unanimity  or 
strength  of  authority";  citing  many  author- 
ities. In  this  case  there  was  no  controversy 
OS  to  the  question  whether  this  action  was 
brought  by  the  advice  of  counsel  familiar 
with  the  facts,  and  it  must  be  conceded, 
then,  that  probable  cause  or  reasonable  cause 
existed  for  the  bringing  of  the  action.  Now, 
our  statute  provides  that  the  plaintiff  may 
recover,  if  he  shows '  that  the  attachment 
was  wrongfully  sued  out,  and  that  there  was 
no  reasonable  cause  to  believe  the  ground 
upon  which  the  same  was  Issued  to  be  true, 
the  actual  damages.  Under  the  statute  it  is 
necessary,  before  a  Judgment  can  be  ob- 
tained on  an  attachment  bond,  even  for  ac- 
tual damages,  that  it  should  appear  in  the 
allegations  of  the  complaint,  and  be  estab- 
lished by  proof,  not  only  that  the  attachment 
was  wrongfully  sued  out,  but  that  there  was 
no  reasonable  cause  to  believe  the  ground 
upon  which  the  same  was  issued  to  be  true. 
A  reasonable  ground  is  nothing  but  a  proba- 
ble cause,  and  if  it  be  conceded  that  the 
probable  cause  existed,  by  reason  of  the  fact 
that  the  action  was  brought  by  the  advice 
of  the  attorneys  to  whom  the  facts  were  sub- 
mitted, then  It  could  not  be  very  well  es- 
tablished that  the  action  was  brought  with- 
out reasonable  cause;  and  as  no  actual  dam- 
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ages  could  be  recovered,  under  the  statute,  no 
exemplary  damages  could  be  recovered,  un- 
der "the  ruling  of  this  court  in  Helfrioh  v. 
Meyer,  39  Pac.  455.  It  was  also  held  there 
that  the  costs  of  the  original  action  could 
not  be  recovered  in  an  action  upon  the  at- 
tachment bond;  citing  Crockery  Co.  v.  Haley, 
6  Wash.  302,  33  Pac.  650. 

Many  other  questions  have  been  raised  in 
this  case,  some  of  which,  at  least,'  we  think 
are  fatal  to  the  respondent's  case;  .but  for 
the  errors  here  commented  upon  the  Judg- 
ment will  be  reversed,  with  instructions  to 
the  lower  court  to  grant  the  nonsuit  asked 
for  by  the  defendants. 

'  HOYX,  C.  J.,  and  SCOTT,  J.,  concur. 

ANDERS,  J.     I  concur  In  the  result 

GORDON,  J.  I  concur  tn  the  result,  but 
express  no  opinion  upon  the  proposition  first 
above  discussed. 


(107  Cal.  49) 

STEEN  V.  HENDY.     (No.  15,644.) 
(Supreme  Court  of  California.     May  4,  1805.) 
REVERgAL— Remand. 
An  nnqnalificd  judgipent  of  reversal  re- 
mands the  cause  for  a  new  trial  without  ao  ex- 
press direction  to  that  efifect. 

Motion  for  modification  of  Judgment.    De- 
nied. 
Fop  former  opinion,  see  40  Pac.  21. 

PER  CURIAM.  Respondent  asks  us  to  so 
modify  the  Judgment  herein  as  to  give  ex- 
press direction  that  the  cause  be  remanded 
for  a  new  trial.  Such  modification  is  unnec- 
essary, since  the  effect  of  the  unqualified  re- 
versal is  to  remand  the  cause  for  a  new  trial. 
Steams  v.  Agulrre,  7  Cal.  443;  Argentl  v.  San 
Francisco,  30  Cal.  459;  Ryan  v.  Tomllnson, 
39  Cal.  639. 


RANDALL  v.  DUFF  et  al.  (No.  15,758.) 
(Supreme  Court  of  California.  May  14,  1895.) 
Jdrisdictios  of  Supreme  Codrt. 
Under  Const,  irt  6,  §  4.  giving  the  su- 
preme court  Jurisdiction  in  cases  at  law  only 
where  the  demand,  exclusive  of  interest,  amounts 
to  $300,  the  court  has  no  authority  to  review 
an  order  made  after  final  judgmont,- taxing  a  bill 
of  costs  of  less  thau  that  amount. 

Department  2.  Appeal  from  superior  court, 
Humboldt  county;  G.  W.  Hunter,  Judge. 

Action  by  A.  W.  Randall  against  Julia  R. 
Dujr  and  others  to  quiet  title.  Const,  art 
6,  §  4,  grants  the  supreme  court  Jurisdiction 
in  cases  at  law  only  where  the  demand,  ex- 
clusive of  interest,  amounts  to  $300.  De- 
fo'.dants  appeal  from  an  order  made  after 
final  Judgment,  taxing  costs  which  were  less 
than  $300.    Dismissed. 

S.  M.  Buck  and  W.  C.  Belcher,  for  appel- 
lants. W.  L.  Duff,  H.  S.  Foote,  and  L.  D. 
McKlssick,  for  respondent 


PER  CURIAM.  Respondent's  motion  tj 
dismiss  the  appeal  in  this  case  is  granted, 
and  the  appeal  dismissed,  on  the  ground  that 
the  court  has  no  Jurisdiction  thereof,  on  the 
authority  of  Fairbanks  v.  Lampkin,  99  Cal. 
429,  34  Pac.  101. 

(107  Cal.  243) 
BUENA  VISTA  FRUIT  &  VINEYARD  CO. 

V.  TUOHY  et  ai.  (No.  18,350.) 
(Supreme  Court  of  California.  May  13,  1895.) 
Equitt — Resoissiox  of  Contract — Fraud. 
The  complaint  alleged  that  defendants,  by 
fraudulent  practices,  induced  plaintiff  to  purchase 
property  from  them  for  twice  what  it  was  wortli; 
that  part  payment  thereof  had  been  made,  and 
notes  and  mortgaices  given  for  the  residue.  HcH 
insa£Scient  to  maintain  an  action  for  the  cancel- 
lation of  the  notes  and  mortgages,  where  the  prop- 
erty received  was  worth  more  tlian  the  part  pay- 
ment made,  without  offering  to  put  the  vendors  in 
statu  quo. 

Commissioners'  decision.  In  bank.  Ap- 
peal from  superior  court,  Tulare  county;  W. 
W.  Cross,  Judge. 

Action  by  the  Buena  Vista  Fruit  &  Vine- 
yard Company  against  John  Tuohy  and  oth- 
ers to  set  aside  a  Judgment,  and  to  cancel 
certain  notes  and  mortgages.  From  a  Judg- 
ment for  defendants,  plaintiff  appeals.  Af- 
firmed. 

Morehouse  &  Tuttle  and  J.  A.  Percy,  Jr., 
for  appellant.  Daggett  &  Adams  and  0.  L. 
Russell,  for  respondents. 

SEARLS,  C.  This  acUon  is  brought  by  the 
corporation  plaintiff  to  have  a  Judgment  of 
foreclosure  against  Its  property  and  a  defi- 
ciency Judgment  entered  after  a  sale  in  fore- 
closure set  aside,  and  to  have  the  mortgages 
and  notes  upon  which  the  foreclosure  pro- 
ceedings were  bad  set  aEdde,  annulled,  and 
canceled,  and  that  the  defendants,  and  each 
of  them,  be  enjoined  and  restrained  from 
conveying,  disposing  of,  or  incumbering  the 
land  and  premises  mortgaged.  Defendants 
demurred  to  the  complaint  by  two  separate 
demurrers,  one  ou  behalf  of  Tuohy,  and  the 
other  by  all  the  other  defendants.  These  de- 
murrers were  sustained  by  the  court  and, 
plaintiff  declining  or  failing  to  amend  after 
notice  and  leave  so  to  do,  final  Judgment  was 
entered  In  favor  of  defendants.  Plaintiff  ap- 
peals from  the  Judgment 

The  complaint  with  the  exhibits  there- 
to attached  and  made  a  part  thereof,  covers 
over  50  pages  of  the  printed  transcript  To 
epitomize  it  within  brief  limits,  and  at  the 
same  time  Illustrate  it  fairly,  is  quite  diffi- 
cult The  following  synopsis  will  illustrate 
its  more  salient  features:  On  the  13th  day  of 
May,  1891,  John  Tuohy,  one  of  the  defend- 
ants, was  the  owner  of  720  acres  of  land  sit- 
uate In  the  county  of  Tulare,  state  of  Cali- 
fornia; also  of  certain  water  rights,  stock  in 
water  companies,  etc.,  and  certain  personal 
property,  consisting  of  six  mules,  etc..  their 
harness,  five  wagons,  and  a  quantity  of 
farming  tools.    On  said  last-mentioned  day 
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said  Tuoliy  enterwl  into  an  aRreeraent  in 
writing  witli  K.  J.  Cox,  E.  De  Witt,  and  P. 
F.  \Voi)(l,  tlie  other  defoiuliints  lioreln,  as 
l>arties  of  tlie  second  part,  by  tlie  terms  of 
which  be  agreed  to  seil  to  them  and  they 
agi-eetl  to  buy  all  of  the  property  aforei?ald 
«>u  Septeiubor  1,  ISIKJ,  with  Interest  at  the 
mte  of  8  per  cent,  per  annum,  payable  semi- 
annually in  advance,  from  and  after  Septem- 
ber 1,  1891.  The  parties  of  the  second  part 
were  to  take  possession  of  the  property  at 
once,  to  prepare  the  land  for  planting  trees 
und  Tines,  to  plant  200  acres  to  trees  and 
vines  during  the  season  of  1892,  to  care 
therefor,  and  to  plant  the  residue  to  other 
crops.  They  further  agreed  to  Incorporate 
a  stock  company  to  plant  the  land  to  fruit 
and  vines,  to  advertise  the  same,  and  use 
due  diligence  to  sell  the  same;  and,  if  they 
carried  out  the  agreement,  Tuohy  was  to 
convey  all  of  the  property  by  good  and  suf- 
ticient  deed,  etc.,  on  the  Ist  of  September, 
1891;  and,  if  the  second  parties  failed  to  per- 
form, they  were  to  return  the  property  to 
Tuohy  on  September  1,  1801,  until  which 
time  they  were  to  have  the  option  to  buy, 
but,  if  they  failed,  they  were  to  pay  all  ex- 
penses up  to  said  last-mentioned  date.  On 
the  same  day.  Cox,  De  Witt,  and  AVood,  the 
parties  of  the  second  part  in  the  foregoing 
agreement,  entered  into  another  agreement, 
as  parties  of  the  first  part,  with  the  persons 
whose  names  are  thereto  subscribed,  each 
separately,  and  not  one  for  the  other,  which 
recited  that  whereas  it  is  proposed  to  form 
a  corporation,  etc.,  to  be  entitled  the  Buena 
Vista  Fruit  &  Vineyard  Company,  with  a 
capital  stock  of  $144,000,  divided  into  720 
shares  of  $200  each,  for  the  purpose  of  pur- 
chasing 720  acres  of  land  (then  follows  a 
description  of  the  land  and  property  as  In 
the  first  agreement),  at  the  price  of  $100  per 
acre,  and  to  plant  and  set  out  thereon  fruit 
trees  and  vines  of  first-class  marketable  va- 
rieties. The  agreement  then  proceeds  as  fol- 
lows: "Now,  therefore,  this  agreement  wlt- 
nessee  that  the  said  parties  of  the  fii-st  part 
hereby  agree  to  sell  to  the  said  parties  of  the 
second  part,  and  the  said  parties  of  the  sec- 
ond part  hereby  agree  to  purchase  from  the 
said  parties  of  the  first  part,  the  above-men- 
tioned lands,  water  rights,  and  personal 
property,  and  all  improvements  that  shall 
be  made  thereto  up  to  the  1st  of  September 
next,  at  the  price  of  $100  per  acre;  the  title 
to  said  lands  to  be  shown  to  be  good  and 
valid  at  law,  by  an  abstract  to  be  furnished 
to  said  parties  of  the  second  part,  to  be 
paid  as  follows:  $10,000  cash  out  of  the  first 
payment  upon  subscription  to  the  stock  as 
hereinafter  mentioned,  and  the  balance  on 
the  1st  of  September,  1896,  with  Interest 
thereon  In  the  meantime  from  said  1st  of 
September  next,  until  paid,  at  the  rate  of  8 
per  cent,  per  annum;  said  Interest  to  be  paid 
by  even  and  equal  half-yearly  payments  In 
advance.  And  It  is  agreed  that  on  the  1st 
day  of  September  next,  upon  said  payment 


of  $10,000  and  interest,  a  deed  shall  be  made 
to  said  corporation  of  said  lands  and  prem- 
ises, and  a  mortgage  thereof  by  said  corpora- 
tion for  the  balance  of  the  puroliase  money 
and  Interest.  The  said  parties  of  tlie  second 
part  do  hereby  severally  covenant  and  apive. 
each  for  himself,  to  and  with  the  parties  of 
the  first  part,  that  they  will  each  severally 
take  the  number  of  shares  of  the  capital 
stock  of  said  corpoi-ation  set  opposite  their 
respective  signatures  hereto,  and  pay  at  the- 
time  of  their  signature  hereto,  to  B.  .7.  Cox, 
cashier  of  the  Tulare  County  Bank,  as  treas- 
urer and  trustee,  $20  per  share  upon  the 
actual  number  of  shares  so  respectively  sub- 
scribed for  by  each  of  them,  the  said  parties 
of  the  second  part;  and  on  the  let  of  De- 
cember next,  and  quarterly  thereafter  for 
the  term  of  three  years  next  ensuing,  the  sum 
of  $3  per  sliare  for  said  shares,  making  In 
all  $S0  per  share;  such  payments  to  be 
made  quarterly  as  aforesaid.  Said  E.  J.  Cox, 
as  such  treasurer  and  trustee,  shall  and  he 
Is  hereby  authorized  and  directed  to  apply 
said  money  so  to  be  received  by  him  as 
follows:  First  In  payment  of  said  cash  pay- 
ment on  said  lands  and  interest,  and  the  bal- 
ance as  the  board  of  directors  of  said  cor- 
poration shall  direct  in  the  improvement  of 
said  lands,  as  follows,  viz.:  The  planting,  in 
the  season  of  1891-92,  in  a  good  and  work- 
manlike manner,  of  about  200  acres  of  said 
lands  to  grapes,  and  including  the  Chinese 
contract  of  about  100  acres  of  fruit  trees, 
and  the  balance  to  grain,  etc.;  and  thereaft- 
er, unless  the  directors  appoint  another 
treasurer,  said  money  shall  be  paid  by  said 
treasurer,  for  the  planting  in  the  season  of 
1892-93  of  so  much  of  said  land  as  the  di- 
rectors shall  determine,  and  thereafter  as 
said  directors  shall  direct  The  parties  of 
the  first  part  to  pay  all  the  taxes  against  said 
land  for  the  term  of  five  years.  This  agree- 
ment Is  made  conditional  and  dependent  up- 
on the  subscription,  on  or  before  the  Ist  of 
September  next,  of  at  least  600  shares  of  said 
capital  stock;  and,  should  that  number  not 
be  subscribed  by  that  date,  then  the  said 
treasurer  shall  repay  to  said  subscribers  all 
such  deposits  or  cash  payments  he  may  have 
received  to  the  respective  persons  who  shall 
have  paid  the  same."  The  agreement  was 
signed  by  defendants  Cox,  De  Witt,  and 
Wood,  and  by  some  47  persons  as  parties  ol 
the  second  part,  with  the  number  of  shares 
taken  by  each  set  opposite  his  name,  aggre- 
gating 674  shares.  Each  of  the  defendants 
herein.  Including  Tuohy,  subscribed  for  25 
shares.  To  this  agreement  is  appended  (1) 
a  list  of  eight  names  of  those  who  subscrib- 
ed for  an  aggregate  of  85  shares,  with  a 
statement,  signed  by  Cox,  De  Witt,  and 
Wood,  to  the  effect  that  said  eight  parties 
have  been  relieved  from  taking  their  stock, 
and  are  "relieved  from  payment,  their  stock 
never  having  issued";  (2)  an  assignment  of 
the  agreement  with  the  claims  accruing 
therefrom  to  the  Buena  Vista  Fruit  &  Vint*- 
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yard  Company,  which  It  Is  recited  has  been 
organissed  by  the  undersigned.  This  assign- 
ment Is  signed  by  said  Cox,  De  Witt,  and 
Wood,  and  Is  acknowledged  before  a  notary 
public  January  14,  1892.  Neither  of  the 
above  documents  mentioned  In  1  and  2  Is 
dated. 

The  corporation  was  organized  according 
to  the  complaint  on  or  about  the  6th  day  of 
June.  1891,  for  the  purposes,  with  the  capl- 
°tal  stock  and  number  of  shares,  etc.,  as 
specified  In  the  agreement  set  out  and  quot- 
ed herein,  but  with  other  and  further  ob- 
jects than  those  specified  in  said  agreement 
John  Tuohy,  D.  W.  Madden,  E.  De  Witt,  P. 
F.  Wood,  N.  A.  Hummel,  J.  P.  Boiler,  and  R. 
B.  Bohannon  were  named  as  the  directors 
of  said  corporation;  and  John  Tuohy  was 
elected  president;  D.  W.  Madden,  vice  presi- 
dent; and  R.  B.  Bohannon,  secretary.  On 
the  16th  day  of  September,  1891,  the  corpo- 
ration plaintiff,  pursuant  to  resolution  of  Its 
board  of  directors,  and  for  the  purpose  of 
completing  the  purchase  of  the  property 
hereinbefore  mentioned,  and  paying  the  pur- 
chase price  thereof  over  and  above  the  cash 
payment  of  flO,000,  made  its  two  several 
promissory  notes,  paj'able  to  defendant  Tuo- 
hy,—one  for  $3G,000,  and  the  other  for  ?2G,- 
000,— payable  September  1,  1806,  with  Inter- 
est at  8  per  cent  per  annum,  payable  semi- 
annually In  advance,  etc.,  and,  to  secure  the 
payment  of  said  notes,  executed  to  said 
Tuohy  two  several  mortgages  upon  the  retil 
estate  hereinbefore  mentioned.  The  mort- 
gages provided  that,  if  default  should  be 
made  in  the  payment  of  interest  when  due, 
the  whole  sum,  principal  and  interest  should 
become  due  at  the  option  of  the  mortgagee. 
The  $26,000  mortgage  was  subject  and  the 
lien  thereof  subordinate  to  that  of  the  $36,- 
000  mortgage.  Default  having  been  made  in 
the  payment  of  Interest  on  the  $36,000  note, 
an  action  was  brought  to  foreclose  the  mort- 
gage on  or  about  June  13,  1892.  An  answer 
was  filed  admitting  the  making  of  the  note 
and  mortgage  by  the  corporation;  and  there- 
after, and,  on  the  8th.day  of  February,  1893, 
a  decree  of  foreclosure  was  entered,  under 
which,  on  or  about  April  1,  1893,  the  land 
was  sold,  John  Tuohy  becoming  the  purchas- 
er, for  $32,300,  leaving  a  deficiency  of  $8,- 
i>39.80,  for  which  judgment  was  entered  in 
favor  of  Tuohy,  and  against  the  corporation 
plaintiff  herein.  Tuohy,  as  president,  and 
Bohannon,  as  secretary,  executed,  for  and  in 
the  name  of  the  corporation,  the  foregoing 
notes  and  mortgages.  In  January,  1803,  a 
set  of  directors  was  elected,  not  including 
the  defendants  herein  or  any  of  them;  and 
thereafter,  and  on  the  20th  day  of  Septem- 
ber, 1893,  this  action  was  Instituted.  The 
property  referred  to  was  conveyed  to  the  cor- 
poration plaintiff  by  Tuohy  on  the  16th  day 
of  September,  1891,  the  date  of  the  execution 
of  the  mortgages,  which  conveyance,  togeth- 
er with  the  mortgages,  was  duly  recorded. 
The  foregoing  contains  a  chronological  state- 


ment of  the  more  Important  transactions  In- 
volved in  the  case,  Irrespective  of  the  fraud 
charged. 

The  more  Important  allegations  of  fraude 
are:  (1)  The  defendants  herein,  on  or  about 
June  6,  1891,  agreed  among  themselves  that 
with  Bohannon,  Boiler,  Madden,  and  Hum- 
mel they  would  organize  a  corporation  to 
which  the  property  should  be  sold;  that 
Cox,  Wood,  and  De  Witt  should  act  as  pro- 
moters of  said  proposed  corporation,  repre- 
sent to  the  public  that  they  were  the  own- 
ers of  the  property  to  be  sold,  that  the  val- 
ue thereof  was  $72,000,  for  which  sum  they 
would  convey  it  to  the  eorporatiotf  about  to 
be  formed;  that  defendant  Tuohy  should 
receive  $36,000  thereof  from  the  corporation, 
and  that  the  residue  of  the  purchase  money 
should  be  received  by  the  other  defendants 
as  a  commission  for  acting  as  promoters; 
that  this  agreement  was  kept  secret  among 
the  defendants,  who  held  out  to  the  world 
that  Cox,  Wood,  and  De  Witt  were  owners 
of  the  property,  and,  to  cheat  and  defraud 
the  subscribers  to  said  corporation,  prepar- 
ed and  circulated  the  agreement  (Exhibit  B> 
which  represented  them  as  the  owners,  and 
that  the  value  of  the  property  was  $72,000, 
and  could  not  be  bought  for  a  less  sum; 
that  they  well  knew  they  were  not  the 
ownera,  and  that  their  representations  were 
false,  and  that  the  property  was  only  worth 
$36,000;  that  the  subscribers  and  stockhold- 
ers knew  nothing  of  their  agreement  to  pur- 
chase at  $36,000  from  Tuohy  until  about 
November,  1892;  that  said  defendants  Wood, 
and  De  Witt  circulated  the  agreement  for 
signatures,  and  that  subscribers  to  the  extent 
of  85  shares  wore  fraudulent  and  false,  and 
were  obtained  only  for  the  purpose  of  caus- 
ing the  bona  fide  subscribers  to  believe  they 
were  genuine,  and  to  Induce  others  to  sub- 
scribe, and,  believing  them  to  be  genuine, 
others  were  induced  to  pign;  that  in  fact  60O 
shares  had  not  been  subscribed  for  In  good 
faith  on  the  1st  of  September,  1891,  all  of 
which  defendants  well  knew,  but,  with  In- 
tent to  cheat  and  defraud  the  subscribers 
out  of  the  sum  of  $10,000  paid  in  upon  sub- 
scriptions, they  represented  that  674  shares 
had  been  subscribed,  when  in  fact  only  589 
had  been  subscribed;  that  defendants  jMild 
nothing  on  the  25  shares  subscribed  by  each 
of  them,  and  that  only  $9,780  was  paid  in, 
which  defendants  appropriated  to  their  own 
use;  that  they  withheld  all  knowledge  that 
Cox,  Wood,  and  De  Witt  were  to  receive  a 
commission  of  $36,000- from  the  subscribers, 
etc.  (2)  That,  with  a  design  to  cheat  and 
defraud  the  bona  fide  subscribers  out  of  the 
sum  of  $36,000,  defendants  and  a  few  others, 
on  or  about  June  0,  1891,  without  the  knowl- 
edge of  the  bona  fide  subscribers,  met  and 
organized  the  corporation,  although  it  was 
understood  and  agreed  by  and  between  the 
parties  to  agreement  B  that  the  corporation 
should  not  be  formed  until  September  1, 
1891;  that  the  object  of  sooner  forming  the 


Digitized  by 


Google 


Cat) 


BUENA  VISTA  FRUIT  &  VINEYARD  CO.  t>.  TUOHT. 


889 


corporation  was  to  defrand  the  subscribers 
ont  of  $36,000,  and  to  enable  tbemselves  to 
be  elected  directors,  that  they  might  con- 
trol and  manage  the  corporatioQ  for  their 
own  purposes.  The  complaint  then  proceeds 
to  charge  that,  with  a  view  to  defraud  the 
subscribers  out  of  the  $36,000  aforesaid,  the 
directors  called  a  special  meeting  of  the 
board,  at  which  none  of  the  subscribers  were 
present,  resolved  to  consummate  the  pur- 
chase of  the  lands  and  water  rights,  accept 
the  deed  thereof,  and  to  execute  the  notes 
and  mortgages  for  the  porcbase  price,  lees 
$10,000,  paid  In  cash,  etc.;  that  most  of  the 
sabscribei's  were  nonresidents  of  Talare 
county,  and  were  not  at  Tulare  city,  the  prin- 
cipal place  of  business  of  the  corporation, 
and,  believing  the  conduct  of  the  corpora- 
tion to  be  fair  and  honest,  took  stock  In  the 
corporation,  and  paid  therefor  as  provided  in 
agreement  B.  There  are  various  other  alle- 
gations of  fraud  going  to  support  the  main 
charge,  to  the  effect  that  the  value  of  the 
property  was  but  $36,000,  $10,000  of  which 
has  been  paid,  and  that  the  defendants  are 
seeking  to  defraud  the  bona  flde  stockhold- 
ers out  of  the  residue  of  the  purchase  money, 
and  that  the  second  note  and  mortgage 
are  In  fact  held  for  the  benefit  of  defendants 
Cox,  Wood,  and  De  Witt 

The  first  suggestion  which  presents  Itself 
to  the  mind  upon  a  perusal  of  the  complaint 
Is  that  the  plaintiff  Is  seeking  equl|7  without 
doing  equity.  In  other  words,  it  has  receiv- 
ed a  conveyance  of  property  admitted  to 
be  of  the  value  of  $36,000,  upon  account  of 
which  it  has  paid  $10,000,  and  given  its 
notes  and  mortgages  as  security  for  the 
payment  thereof,  for  the  residue  of  the  pur-i 
chase '  price.  It  now  se^s  by  this  action 
to  have  vaese  notes  and  mortgages  set  aside 
and  annulled,  without  canceung  the  convey- 
ance to  it  of  the  property,  and' without  pay« 
ing  or  offering  to  pay  the  value  of  the  prop- 
erty which  it  has  received.  Manifestly,  this 
cannot  be  permitted  In  a  court  of  equity. 
Practically,  it  is  an  attempt  to  rescind  so 
much  of  the  contract  as  militates  against 
the  interest  of  the  plaintiff,  while  claiming 
the  benefit  of  that  portion  of  it  in  its  favor. 
As  a  precedent  for  such  claim,  we  are  re> 
ferred  to  the  case  of  Water  Co.  v.  Flash, 
97  Cal.  610,  32  Pac.  6U0.  An  examination  ot 
that  case  will  show  that  it  does  not  sup- 
port the  contention  here.  The  germ  of  that 
case  was  that  the  defendants,  promoters  of 
a  corporation,  had  by  their  agents  falsely 
and  fraudulently  represented  that  4,500  acres 
of  land  had  been  contracted  for  at  $25  per 
acre,  whereas  in  fact  it  had  been  contracted 
for  at  ^5.05  per  acre.  The  land  was  con< 
veyed  to  the  corporation  at  $25  per  acre. 
The  corporation  or  Its  stockholders  had  al* 
roC'iy  paid  a  sum  to  the  defendants  In  ex- 
cess of  the  purchase  price  of  $5.05  per  acre, 
and  had  given  Its  notes,  secured  by  a  mort- 
gage, for  the  residue  of  the  purchase  price 
at  «25  per  acre,  amounting  to  $75,000.    The 


action  was  brought  to  cancel  and  annul  a 
decree  of  foreclosure  of  the  mortgage  and 
the  notes  anu  mortgages,  etc  Under  these 
circumstances,  the  defendants  having  been 
paid  more  than  was  Justly  due  them,  it  was 
held  that  a  rescission  of  the  sale  by  plain- 
tltf  was  not  necessary;  and,  as  no  injustice 
liad  been  done  tA  defendants,  the  decree,  in 
accordance  with  the  prayer  of  plaintiff's  com- 
plaint, was  upheld.  Every  complaint  in  an 
action  should  be  founded  upon  a  theory  un- 
der which  the  plaintiff  Is  entitled  to  re> 
cover,  and  should  state  all  the  facts  essen- 
tial to  support  such  theory.  Failing  in  these 
respects,  it  is  radlcallv  vZefectlve,  and  doeft 
not  state  facts  sufficient  to  constitute  a  cause 
of  action.  A  party  defrauded  may  rescind 
and  restore  within  a  reasonable  time  all  of 
value  which  he  has  received  under  the  con- 
tract, or  he  may  affirm  it  and  sue  for  dam^ 
ages.  Gifford  v.  CarvIU,  29  Cal.  590;  Herrin 
y.  x^ibbey,  36  Me.  357;  Burton  v.  Stewart, 
3  Wend.  239;  Burbank  v.  Dennis,  101  Cal. 
90,  35  Pac.  444.  In  the  case  last  cited,  this 
court  held,  In  substance,  that,  where  a  pro- 
moter of  a  corporation  has  been  guilty  of 
fraud,  the  company  may  elect  to  set  aside 
the  contract  or  to  recover  the  promoter's 
secret  profits.  This  Is  not  an  action  to  re-  ' 
cover  the  secret  profits  made  by  the  defend- 
ants as  promoters  of  the  corporation.  No 
accounting  of  such  profits  is  sought  No 
rescission  of  the  conveyance  is  averred  ot 
asked  for.  The  theory  of  the  complaint  Is: 
(1)  That  defendants  were  promoters  of  the 
corporation  plaintiff.  (2)  As  such  promoters, 
they  were  guilty  of  fraudulent  practices, 
whereby  plaintiff  was  induced  to  purchase 
property  for  $72,000,  which  was  only  worth 
$36,000,  and  to  pay  therefor  $10,000  in  cash, 
and  to  give  their  notes  secured  by  mort- 
gages for  the  residue  of  $62,000.  (3)  That, 
these  notes  and  mortgages  being  fraudulent, 
plaintiff  may  retain  the  property  conveyed 
to  it  so  worth  $36,000,  and  maintain  an 
equitable  action  for  the  cancellation  of  the 
notes  and  mortgages  without  further  com- 
pensation for  the  property  purchased.  Con- 
ceding the  facts  In  support  of  this  theory 
to  be  well  stated,  they  do  not  entitle  plaintiff 
to  recover.  He  who  woidd  rescind  a  con- 
tract must  put  the  other  party  in  as  good 
a  situation  as  be  was  before,  otherwise  he 
cannot  do  It  Chit  Cont  276.  And  his 
complaint,  framed  with  this  object,  must 
state  facts  showing  that  he  has  performed 
or  offered  to  perform  on  his  part  every  act 
necessary  to  thus  place  the  defendant. 

2.  If  he  would  confirm  the  fraudulent  con- 
tract, and  recover  in  damages  for  the  fraud, 
he  must  so  state  the  facts  that  the  court 
can  see  that  he  Is  entitied  to  the  relief  de- 
manded or  to  some  specific  and  certain  re- 
lief, or  his  complaint  will  be  held  bad  on 
demurrer.  In  cases  where  an  answer  la 
filed,  the  court  may,  under  section  580,  Code 
Civ.  Proc.,  grant  "any  relief  consistent  with 
the  case  made  by  the  complaint  and  em- 
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braced  within  the  Issue."  But  we  are  not 
now  dealing  with  such  a  case.  Non  constat 
that  any  answer  will  ever  be  Interposed  here, 
and  the  question  arises  as  to  the  sufficiency 
of  the  complaint  standing  alone,  and  con- 
fronted by  a  demurrer— a  case  in  which  the 
demand  of  the  complaint  limits  the  relief; 
a  case  In  which.  If  the  Complaint  is  ad- 
judged sufficient,  the  sequence  must  follow 
that,  in  a  court  of  equity  a  plaintiff  who  baa 
been  defrauded  may  take  property  worth 
?36,000  for  $10,000,  and  leave  the  defend- 
ants to  pay  all  taxes  upon  such  property  for 
five  years,  under  their  covenant  so  to  do. 
In  other  words,  that  a  plaintiff  who-  has 
obtained  property  under  a  contract  taintea 
with  fraud  on  the  part  of  the  vendor  may 
confirm  such  contract  as  to  the  benefit  and 
repudiate  its  burdens.  If  to  do  so  works 
injustice  to  the  defendant.  It  cannot  be  done. 
There  are  other  objections  to  the  complaint 
of  equal  importance,  but  the  objection  noticed 
is '  deemed  fatal  to  the  pleading,  and  the 
judgment  appealed  from  should  be  affirmed. 

We  concur:    VANCLIEF,  C;  HAYNBS,  0. 

PER  CURIAM.    For  the  reasons  given  in 
'  the    foregoing  opinion,  the    judgment    ap- 
pealed from  is  affirmed. 


(107  Cal.  258) 

HOLT  v.  HOLT.  (No.  15,676.) 
(Supreme  Court  of  California.  May  23,  1895.) 
Failure  to  Ejjtbb  Jodoment. 
In  an  action  for  divorce,  where  the  jury 
returned  a  special  verdict  that  the  parties  were 
not  married,  and  the  court  thereupon  ordered 
judgment  for  defendant,  the  failure  of  the  cleric 
to  enter  it  in  the  minute  book  of  the  court,  and 
the  fact  that  the  *rial  judge  was  re-elected  be- 
fore it  was  so  entered,  do  not  affect  the  validity 
of  the  judgment. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  city  and  county 
of  San  Francisco;  William  T.  Wallace,  Judge. 

Action  for  divorce  by  Hallie  Holt  against 
Fred  S.  Holt,  on  the  ground  of  cruelty.  From 
a  judgment  entered  for  defendant  on  a  spe- 
cial verdict  and  from  an  order  overruling  a 
motion  to  vacate  the  same,  plaintiff  appeals. 
Affirmed.  , 

Wai.  J.  Tuska  and  Beverly  R.  Hodghead, 
for  appellant    W.  W.  Allen,  for  reqMndent. 

BELCHER,  G.  This  Is  an  action  for  di- 
vorce, upon  the  ground  of  extreme  cruelty. 
The  answer  denies,  among  other  things,  that 
the  parties  to  the  action  ever  intermarrried, 
or  that  they  ever  were,  or  are,  husband  and 
wife.  The  cause  came  on  regularly  for  trial 
on  November  11,  1891,  and  a  jury  was  Im- 
I>aneled  to  try  the  same.  Witnesses  were  ex- 
amined on  both  sides,  and  after  argument  by 
counsel  the  case  was  submitted  to  the  jury 
on  November  12th,  upon  the  following  special 
issues:   "(1)  Were  the  parties  to  this  action 


married  to  each  other?  (2)  If  you  say  that 
the  parties  were  married,  has  the  defendani 
treated  the  plaintiff  with  extreme  cruelty?" 
The  jury  rendered  the  following  verdict: 
"Were  the  parties  to  this  action  married  to 
each  other?  Answer.  No."  "Thereupon,  on 
the  said  12th  day  of  November,  1891,  in  open 
court  the  court  orally  gave  and  pronounced 
judgment  in  favor  of  the  said  defendant  that 
this  action  be  dismissed."  This  order  was 
entered  by  the  clerk  In  the  rough  minutes  of 
the  court's  proceedings  on  November  12th,  but 
was  not  transcribed  by  him  into  the  engrossed 
minute  book  of  that  day.  No  written  find- 
ings were  filed,  and  no  judgment  was  entered 
In  pursuance  of  this  order.  In  October,  1893, 
the  plaintiff  moved  the  court  that  the  cause 
be  set  down  for  trial.  The  motion  came  on 
regularly-  to  be  heard,  and  in  support  thereof 
the  plaintiff  read  the  pleadings  In  the  action, 
and  the  minutes  of  the  court  as  to  the  trial. 
The  court  thereupon  denied  the  motion,  and 
directed  the  clerk  of  the  court  to  enter  judg- 
ment in  favor  of  the  defendant  nunc  pro  tunc 
as  of  November  12,  1891.  A  paper  was  then, 
on  October  30, 1893,  signed  by  the  judge,  and 
filed,  setting  out  the  facts,  and  that  "the  court 
approves  and  adopts  the  said  verdict  and, 
as  a  conclusion  of  law,  the  said  defendant  Is 
entitled  to  judgment  for  his  costs,  and  the 
court  hereby  orders  judgment  to  be  entere<I 
accordingly  as  of  the  12th  day  of  November, 
1891."  Judgment  was  accordingly  so  enter- 
ed, and  from  it  the  plaintiff  appeals.  In  No- 
vember, 1893,  the  plaintiff  moved  the  court  to 
vacate  and  set  aside  the  judgment  findings, 
and  decision  filed  October  30,  1893,  upon  the 
grounds  (1)  that  the  trial  of  the  cause  had 
not  been  completed  at  the  time  said  judgment 
was  entered;  (2)  that  at  the  time  the  said 
judgment  was  entered,  and  the  said  findings 
made  and  filed,  the  term  of  office  of  the  judge 
who  tried  the  cause  had  expired,  and  his  judi- 
cial powers  relative  to  the  trial  thereof  during 
his  preceding  term  had  ceased.  After  a  hear- 
ing the  court  denied  the  motion,  and  from 
that  order  the  plaintiff  also  appeals. 

It  appears  that  the  judge  before  whom  the 
case  was  tried,  and  before  whom  all  of  the 
proceedings  under  review  were  had,  Hon.  W. 
T.  Wallace,  was  re-elected  to  the  office  of 
superior  judge  in  1892,  and  bis  new  term  of 
office  commenced  on  the  first  Monday  of  Jan- 
nary,  1893.  And  it  is  contended  that  the  case 
had  not  been  fully  tried  when  the  new  term 
commenced,  since  no  written  findings  approv- 
ing and  adopting  the  verdict  of  the  juiy  had 
then  been  filed,  and  that  thereafter  the  judge 
had  no  power  to  make  findings  or  take  any 
steps  to  complete  the  trial.  In  support  of 
this  position,  counsel  cite  Connolly  v.  Ash- 
worth,  08  Cal.  205,  33  Pac.  CO,  and  Broder 
V.  Conklin,  98  Cal.  360,  33  Pac.  211.  The 
verdict  of  the  juiy  to  the  effect  that  the  par- 
ties to  the  action  were  not  husband  and  wife, 
if  approved  and  adopted  by  the  court  was 
decisive  of  the  action,  and  necessitated  a 
Judgment  in  favor  of  the  defendant     No  fur- 
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ther  flndlngs  were  required.  It  Is  true,  tlie 
action  was  an  equitable  one,  and  tbe  y^dict 
was  only  adyisoiy;  but  It  appears  to  have 
been  regularly  returned  And  entered  in  the 
minutes  of  the  court,  and  thereuixin  the  court 
orally  ordered  Judgment  to  be  entered  there- 
on. This  order  necessarily  included  an  ap- 
proval and  adoption  of  the  verdict,  and  consti- 
tuted a  rendition  of  Judgment  In  favor  of  the 
defendant.  And  when  the  order  was  made 
It  became  the  duty  of  the  clerk  to  transcribe 
It  Into  the  minute  book  of  the  court,  and  to 
eater  the  Judgment  as  ordered.  The  failure 
of  the  clerk  to  do  so  was  a  failure  to  perform 
a  ministerial  duty  which  could  afterwards  be 
performed  at  his  own  instance,  or  by  direc- 
tion of  tbe  court,  at  any  time.  Estate  of 
Cook,  77  CaL  220,  17  Pac  923,  and  19  Pac. 
431;  Baker  v.  Brickell,  102  Cal.  620,  36  Pac. 
950.  It  follows  that,  notwithstanding  the 
Judge  of  the  court  below  was  re-elected  be- 
tween the  time  of  the  trial  and  the  completion 
of  the  record  thereof,  the  proceedings  com- 
plained of  were  authorized  and  proper. 

The  Connolly  and  Broder  Cases,  cited  by  ap- 
pellant, are  not  in  point.  In  each  of  those 
cases  it  was  held  that  findings  prepared  and 
signed  by  the  Judge,  but  not  filed  imtil  after 
his  term  of  office  had  expired,  could  not  be  tbe 
basis  of  a  valid  Judgment,  because  the  "trial 
of  a  cause  by  tbe  court  Is  not  concluded  nn- 
til  the  decision  is  filed  with  the  derk;  and, 
when  the  term  of  office  of  the  Judge  who  tried 
the  case  expires  before  such  decision  1b  filed, 
tbe  fact  that  it  was  signed  by  him,  and  or- 
dered by  bis  successor  in  office  to  be  filed  with 
the  clerk,  and  was  so  filed,  is  not  sufficient 
to  sustain  the  Judgment  entered-  thereon." 
This  is  undoubtedly  sound  law,  but  it  is  not 
applicable  to  the  facts  of  this  case.  The  Judg- 
ment and  order  appealed  from  should  be  af- 
firmed. 

We  concur:    SEARLS,  C;   HAINES,  0. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  and  order 
appealed  from  are  affirmed. 


(107  Cal.  256) 

PEOPLE  V.  MT.  SHASTA  MANUF'O  CO. 

(No.  15,774.) 
(Snpreme  Conrt  of  California.     May  22,  1895.) 

VaLIDITT     of    InCOBPORATIOX  —  MA^UFACTDUINa 
COMPAST— POWEK  TO  BOT  RAILROAijg. 

The  incorporation  of  a  company  to  manu- 
facture lumber  and  run  a  sawmill  is  not  void  be- 
cause the  articles  state  that  it  is  formed  in  or- 
der to,  amoni?  other  things,  buy,  lease,  sell,  and 
otiierwise  deal  in,  railroads,  tramways,  and  rights 
of  way,  on  the  ground  that  this  involves  an  at- 
tempt to  form  a  railroad  corporation  otherwise 
than  as  required  by  law;  the  provision  in  the  ar- 
ticles merely  referiing  to  such  railroads,  tram- 
ways, and  rights  of  way  as  might  be  required  as 
parte  of  tiie  mannfacturing  plant. 

Department  2.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  D.  J.  Mur- 
phy, Judge. 


Quo  warranto  by  the  people  of  the  state 
of  California  against  the  Mt.  Shasta  Manu- 
facturing Company.  From  an  order  sustain- 
ing a  demurrer  to  tbe  complaint,  and  a  re- 
fusal to  allow  plaintiff  to  amend,  plaintiff 
appeals.    Afiirm'ed. 

P.  O.  Chllstrom,  ThoB.  V.  Cator,  and  Atty. 
Gen.  Fitzgerald,  for  appellant  James  Alva 
Watt,  for  respondent 

TEMPLE,  J.  This  Is  an  information  In 
the  nature  of  a  quo  warranto,  to  Iiare  It 
adjudged  that  the  defendant  is  exercising 
corporate  functions  without  right  and  to  en- 
Join  it  from  doing  so.  The  complaint  states 
tbat  the  defendant  is  doing  business  as  a 
corporation;  that  it  has  a  board  of  directors, 
a  president  and  a  corporate  seal;  that  it  has 
capital  stock,  ujMn  which  It  has  levied  an 
assessment  is  transacting  \>iisiness  in  corpo- 
rate form,  and  claims.  In  good  faith,  to  be  a 
corporation;  that  tbe  corporators  have  exe- 
cuted, acknowledged,  and  filed  articles  of  In- 
corporation, which  are  not  set  out  at  large 
In  the  complaint  The  articles  of  incorpora- 
tion are  executed  In  tbe  manner,  and  are  In 
substance  and  form,  as  required  by  the  gen- 
eral provisions  of  the  Code  for  the  creation 
of  private  corporations,  but  it  Is  contended 
that  the  articles  are  defective  because  one 
of  the  purposes  for  which  it  was  formed  is 
expressed  as  being  "to  buy,  lease,  sell,  mort- 
gage, and  otherwise  deal  in  *  *  *  rail- 
roads, tramways,  and  rights  of  way;  to  buy, 
lease,  seU,  mortgage,  operate,  construct  and 
maintain  railroads,  tramways,"  etc.,  and  the 
Incorporation  was  not  constituted  as  tbe  Code 
requires  railroad  corporations  to  be.  The 
general  purpose  for  which  the  company  was 
formed  was  to  manufacture  lumber  and  all 
articles  made  of  wood;  in  other  words,  to 
own  and  run  a  saw  mill.  In  such  business  it 
Is  frequently  necessary  to  bave  tramways 
and  railroads,  as  parts  of  tbe  mannfacturing 
plant  The  articles  in  question  would  not 
authorize  the  corporation  to  buy,  lease,  or 
operate  a  railway  for  traffic.  Perhaps  it  was 
not  necessary  to  make  special  mention  of 
this  part  of  the  manufacturing  appliances, 
but  such  mention  cannot  vitiate  the  incorpo- 
ration. Such  an  incorporation  could  not  use 
the  right  of  eminent  domain  to  acquire  rights 
of  way.  We  think  the  court  properly  sus- 
tained the  demurrer. 

The  court  refused  to  allow  tbe  plaintiff  to 
amend  the  complaint  This  Is  generally  a 
matter  of  absolute  right,  and,  when  it  is  re- 
fused, the  court  must  be  able  to  see  that  the 
complaint  cannot  be  so  amended  as  to  state 
a  good  cause  of  action.  This  the  court  will 
not  often  be  able  to  do,  but  I  think  it  was 
properly  so  determined  here.  The  Judgment 
is  affirmed. 

We  concur:  HENSHAW,  J.;  McFAIU 
T  AND.  J. 
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TAYLOR  T.  HEARST.     (No.  15.6T7.)> 

(Supreme  Coart  of  CJaliforoia.     May  23,  1895.) 

Action  »ob  Libbi.  —  Mitigation  o»  Dauaozb  — 
Mistake— Retbaotion— Nominal  Dam- 
ages—Isstbuctionb. 

1.  It  is  no  defense  that  defendant  did  not 
mean  to  make  the  libelous  charge  against  plain- 
tUf,  but  intended  to  accuse  somebody  else. 

2.  A  retraction  made  In  the  newspaper  which 
pnblished  tlie  libel  may  be  given  In  evidence  in 
mitigation  of  damages. 

3.  Where  it  was  clearly  established  that  a 
libelous  publication  was  not  made  with  ill  will,  it 
was  not  error  to  instruct  the  jury  that  punitive 
damages  could  not  be  awarded. 

4.  In  an  action  for  libel,  damages  may  be 
recovered  for  injuries  to  the  feelings,  though  they 
are  not  specially  alleged  or  proved. 

6.  In  an  action  for  libel,  the  coart  cannot  as- 
sume as  matter  of  law  that  plaintiff  la  entitled 
to  only  nominal  damages. 

Co.  iniisaioner's  decision.  Department  2. 
Appeal  from  superior  conrt,  city  and  coun- 
ty of  San  Francisco;  Charles  W.  Slack, 
Judge. 

Action  by  Joseph  W.  Taylor  against  W.  R. 
Hearst  for  libel.  From  a  judgment  for  de- 
fendant, plaintiff  appeala    Reversed. 

J.  C.  Bates,  for  appellant  W.  W.  Foote, 
tor  respondent. 

BELCHER,  O.  The  defendant,  W.  R. 
Hearst,  was  sole  proprietor  of  the  dally 
newspaper  published  in  San  Francisco  and 
known  as  "The  Examiner."  On  January  10, 
1892,  there  appeared  in  that  paper  an  article 
charging.  In  substance,  that  J.  W.  Taylor  had 
a  contract  with  the  city  of  San  Francisco  to 
supply  basalt  blocks  for  paving  streets,  at  the 
rate  of  $45  per  1,0(X),  and  that  he  and  one 
Henry  Barron,  who  had  been  appointed 
keeper  of  the  corporation  yard  near  the  foot 
of  Sixth  street,  and  whose  duties  required 
him  to  keep  track  of  material  belonging  to 
the  street  department,  had  conspired  togeth- 
er to  cheat  and  defraud  the  city  by  getting 
fraudulent  receipts  for  blocks  never  deliv- 
ered; that  34  fraudulent  receipts  were  obtain- 
ed for  34  loads  of  blocks  not  delivered,  and 
that  afterwards  Taylor  swore  to  and  filed 
a  demand  for  payment  on  his  contract,  in- 
cluding the  34  bogus  loads;  that  steps  were 
then  taken  to  prosecute  him  for  perjury,  but 
it  was  found  that  the  demand  had  been 
sworn  to  before  a  clerk  of  the  board  of  su- 
pervisors not  authorized  to  administer  an 
oath,  and  so  the  only  thing  for  the  city  to  do 
was  to  keep  Mr.  Taylor's  demand  until  the 
bogus  34  loads  were  eltmlnnted  from  it  The 
defendant  bad  no  knowledge  of  this  article 
ttefore  or  at  the  time  of  its  publication,  but 
his  attention  was  called  to  it  and  four  days 
later  a  correction  thereof  was  published  in 
the  paper  in  the  following  words: 

"A  (Jorrection. 

'^n  an  article  which  appeared  in  these 
colnmns  on  Sunday  last  referring  to  frauds 
on  the  public  in  connection  with  the  furnish- 
ing basalt  blocks  to  the  city,  the  initials  of 

1  Rehearing  denied. 


J.  N.  Taylor  were  erroneonsly  printed  'J. 
W.'  J.  W.  Taylor,  the  contractor,  had  noth* 
Ing  to  do  with  the  transaction,  and  was  in 
no  way  associated  with  Henry  Barron,  who 
was  arrested  at  the  same  time  as  J.  N.  Tay- 
lor for  conspiracy." 

In  April,  1S02,  plaintiff  commenced  this  ac- 
tion, alleging  in  his  complaint  that  he  was 
then  and  bad  been  for  more  than  ten  years 
engaged  In  the  business  of  manufacturing 
and  supplying  basalt  blocks  to  the  city  and 
county  of  San  Francisco,  and  to  various  per- 
sons and  corporations  In  the  city;  that  the 
defendant  was  the  sole  proprietor  and  pub- 
Usher  of  the  newspaper  named  "The  E.xam- 
iner,"  which  tiad  a  large  and  extensive  circu- 
lation in  th^  city  and  county  of  San  Fran- 
cisco and  throughout  the  entire  state  of 
California;  that  on  January  10,  1892,  the  de- 
fendant did  falsely  and  maliciously  publish 
in  said  newspaper  of  and  concerning  the 
plaintiff  Ihe  article  before  referred  to.  a  copy 
of  which  was  annexed  to  the  complaint  as 
an  exhibit,  and  "that  by  means  of  said  false, 
malicious,  and  defamatory  publication  said 
defendant  Intended  it  to  be  believed  and  un- 
derstood, and  that  it.  was  generally  under- 
stood by  those  who  read  said  article  in  said 
newspaper,  that  this  plaintiff  had  been  and 
was  guilty  of  the  crime  of  stealing  and  thiev- 
ing by  the  use  of  fraudulent  receipts  and 
swearing  to  false  demands  against  the  city 
and  county,  and  it  also  was  intended  by 
said  defendant  that  said  article  was  to  l>e 
understood  and  believed,  and  it  was  gener- 
ally understood,  tliat  said  plaintiff  was  dis- 
honest in  his  business  and  occupation  of  con- 
tracting with  the  said  city  and  county  in 
furnishing  basalt  blocks,  and  that  he  merely 
escaped  prosecution  for  the  crime  of  per- 
jury because  the  deputy  clerk  of  the  board 
of  supervisors  was  not  authorised  to  ad- 
minister the  oaths  to  the  fraudulent  de- 
mands"; and  that  by  reason  of  said  publica- 
tion plaintiff  liad  been  greatly  Injured  in  his 
good  name  and  reputation,  to  his  damage 
in  the  sum  of  $10,000,  for  which  he  asked 
Judgment 

The  answer  admits  that  defendant  was  the 
proprietor  and  publisher  of  "The  Examiner," 
and  that  the  said  article  was  published  there- 
in on  the  10th  of  January,  1892,  but  denies 
that  he  falsely  or  maliciously  published  the 
same  of  or  concerning  the  plaintiff,  and  spe- 
cifically denies  all  the  other  material  aver- 
ments of  the  complaint  It  then  alleges  that 
the  said  charges  were  not  made  against  the 
plaintiff,  and  were  not  intended  to  be  con- 
sidered or  understood  as  charges  against  tlie 
plaintiff,  but  were  made,  and  were  intended 
to  be  so  considered,  against  one  J.  N.  Taylor, 
and  that  in  the  printing  of  said  article  the 
initials  of  said  J.  N.  Taylor  were  printed  J. 
W.,  and  ttiat  as  soon  as  said  mistake  was  dis- 
covered a  correction  thereof  was  duly  pub- 
lished In  the  news  columns  of  the  said  paper 
In  the  words  above  set  out 

The  case  was  tried  before  a  jury,  and  tiM 
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verdict  was  In  favor  of  the  defendant  Judg- 
ment was  thereupon  entered  that  the  plain- 
tiff take  nothing  by  the  action,  and  that  de- 
fendant recover  his  costs,  amounting  to  the 
sum  of  $165.50.  The  plaintiff  moved  for  a 
new  trial,  which  was  denied,  and  has  appeal- 
ed from  the  judgment  and  oraer. 

It  was  proved  at  the  trial  in  defense  of  the 
action  that  there  was  a  John  N.  Taylor  who 
had  had  a  contract  with  the  city  to  furnish 
basalt  blocks,  and  had  presented  a  bill 
against  the  city  for  207,004  basalt  blocks,  at 
$03  a  thousand,  which  was  sworn  to  by 
him;  that  the  superhi  ten  dent  of  streets  de- 
ducted from  the  bill  $340.80  on  the  ground 
that  6,600  of  the  blocks  bad  not  been  fur- 
nished, and  that  there  was  a  prosecution 
against  Taylor  for  perjury,  but  the  prose- 
cution was  dismissed  because  the  oath  was 
taken  before  the  deputy  clerk  of  the  board 
of  supervisors.  It  was  also  proved  that  the 
person  who  wrote  the  article  complained  of 
was  directed  by  the  managing  editor  of 
"The  Examiner"  to  see  the  superintendent 
of  streets,  and  get  the  actual  facts  as  to  the 
frauds  that  were  being  perpetrated  upon  the 
city  In  furnishing  basalt  blocks,  and  that  he 
did  so;  and  that  by  mistake,  and  without 
any  malice  towards  the  plaintiff,  the  middle 
Initial  of  Taylor's  name  was  printed  "W" 
when  It  should  have  been  "N."  The  only 
evidence  introduced  showiag  that  any  oth- 
er persons  who  read  the  said  article  under- 
stood It  as  applying  to  the  plaintiff,  and  the 
only  evidence  as  to  damage  resulting  from 
the  publication,  was  that  of  the  plaintiff 
himself,  who  testified:  "I  have  suffered  this 
much  actual  damage,  that  lots  of  my  friends 
aU  over  the  county  say:  'You  are  a  pretty 
fellow;  what  are  you  going  to  do  now? 
Are  you  going  to  San  Quentln  next?  I 
don't  know  that  I  have  lost  any  money  by 
It.     I  have  lost  a  lot  of  credit  by  it." 

The  court  refused  to  give  to  the  jury  any 
of  the  Instructions  asked  by  the  plaintiff, 
but  gave,  among  others,  the  following:  (5) 
"The  court  further  instructs  you,  as  a  mat- 
ter of  law,  that  the  publication  In  question, 
being  as  to  the  plaintiff  untrue  and  unprivi- 
leged, Is  libelous,  and  that  the  plaintiff  Is 
entitled  to  such  compensatory  damages  as 
shall  afford  a  reparation  for  all  the  Injury 
which  has  naturally  and  proximately  result- 
ed from  the  publication;  provided  you  And 
that  the  defendant  meant  to  charge  J.  W. 
Taylor,  the  plaintiff,  with  the  commission  of 
the  offenses  contained  In  the  publication, 
and  that  third  persons  understood  that  the 
person  meant  was  J.  W.  Taylor,  the  plain- 
tiff. The  amount  of  these  damages.  If  you 
find  for  the  plaintiff.  Is  to  be  determined 
by  you  In  accordance  with  this  rule,  and  it 
is  within  your  power,  under  the  circum- 
stances of  the  case,  to  award  the  plaintiff 
nominal  damages  only."  (C)  "Under  ceitain 
circumstances,  the  recovery  may  go  be^ 
yond  mere  reparation  or  compensation,  and 


the  jury  may  award  that  which  the  law 
terms  'punitive'  or  'exemplary'  damages.  To  • 
authorize  such  damages,  however,  it  must 
appear  from  the  circumstances  of  the  case 
that  the  wrongdoer  acted  with  a  malicious 
purpose  towards  the  person  aggrieved,  with 
a  wicked  and  malignant  intention  to  injure^ 
and  that  the  wrong  was  not  the  result  of  a 
mistake  of  fact,  or  the  honest  misapprehen- 
sion as  to  either  right  or  duty.  From  tills 
statement  you  will  i^ee  that  'punitive'  or  'ex- 
emplary' damages  cannot,  as  a  matter  of 
law,  be  awarded  by  you  under  the  facts  of 
this  case."  (7)  "You  are  restricted  to  com- 
pensatory damages  in  the  event  that  you 
find  for  the  plaintiff,  which  I  have  already 
told  you  may  be  nominal."  The  plaintiff 
excepted  to  each  of  these  instructions,  and 
now  assigns  the  giving  of  them  as  errors. 

Libel  is  a  false  and  unprivileged  publica- 
tion, which  exposes  any  person  to  hatred, 
contempt,  ridicule,  or  obloquy,  or  which 
causes  him  to  be  shunned  or  avoided,  or 
which  has  a  tendency  to  injure  him  in  bla 
business;  and  the  proprietor  of  a  newspa- 
per in  which  a  libel  is  published,  though  he 
bad  no  knowledge  of  the  publication  at  the 
time.  Is  as  responsible  for  It  as  he  would 
have  been  If  It  had  been  done  by  him  per- 
sonally or  under  his  direct  supervision.  To 
constitute  libel  there  must  be  malice,  actual 
or  Implied,  on  the  part  of  the  publisher. 
Actual  malice  exists  when  the  publication 
is  made  through  motives  of  111  will  and  with 
Intent  to  Injure  or  defame,  and  the  law  pre- 
sumes malice  when  the  article  published  Is 
libelous  per  se.  Such  malice  is  called  "malice 
in  law,"  and  it  signifies  a  wrongful  act  Inten- 
tionally done.  Under  our  statute,  in  an  ac- 
tion for  libel,  where  the  defendant  has  been 
guilty  of  malice,  actual  or  presumed,  "the 
jury.  In  addition  to  the  actual  damages,  may 
give  damages  for  the  sake  of  example,  and 
by  way  of  punishing  the  defendant."  Civ. 
Code,  §  3'294.  The  defendant  may,  however, 
prove  any  mitigating  circumstances  to  re- 
duce the  amount  of  the  damages  (section 
461,  Code  Civ.  Proc.);  and,  among  other 
things,  he  may  prove  that  there  was  no  mal- 
ice In  fact.  But  such  proof  Is  not  sufficient 
to  defeat  the  action  or  to  prevent  the  plain- 
tiff from  recovering  such  damages  as  he 
has  actually  sustained  by  reason  of  the  pub- 
lication. Wilson  V.  Fitch,  41  CaL  363;  Lick 
V.  Owen,  47  Gal.  252;  Mowry  v.  Raabe,  89 
Cal.  606.  27  Pac.  157;  Childers  v.  Publish- 
ing Co.  (Cal.)  38  Pac.  903.  In  the  case  last 
cited  It  Is  said:  "Two  classes  of  damages 
may  be  recovered  In  actions  for  libel,  to  wit, 
actual  or  compensatory  damages  and  exem- 
plary damages.  Special  damages,  as  a 
branch  of  actual  damages,  may  be  recov- 
ered when  actual  pecuniary  loss  has  been 
sustained,  and  Is  specially  pleaded.  The  re- 
maining branch  of  actual  damages  embra- 
ces recovery  for  loss  of  reputation,  shame, 
mortification,  injury  to  feelings,  etc.;  and, 
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While  special  damages  must  be  alleged  and 
'  proven,  general  damages  for  outrage  to  feel- 
ings and  loss  of  reputation  need  not  be  al- 
leged in  detail,  and  may  be  recovered  in  the 
absence  of  actual  proof,  and  to  the  amount 
that  the  jury  estimates  will  fairly  compen- 
sate plaintiff  for  the  Injury  done.  Wilson 
V.  Pitch,  41  Cal.  386.  Exemplary  damages 
may  be  recovered  when  malice  on  the  part 
of  the  defendant  is  established  as  a  fact." 
The  article  here  complained  of  was  libel- 
ous per  se.  It  charged  J.  W.  Taylor  with 
dishonesty  and  criminal  conduct,  and,  ac- 
cording to  plaintiff's  undisputed  testimony, 
must  have  been  understood  by  his  friends 
as  applying  to  him.  It  is  true  it  was 
made  to  apply  to  him  by  mistake,  but 
that  did  not  Justify  or  excuse  the  pub- 
lication. As  said  in  the  note  to  McAl- 
lister V.  Press  Co.  (Mich.)  15  Am.  St.  Rep. 
339,  43  N.  W.  431,  where  the  authorities  on 
the  subject  of  libel  are  very  fully  reviewed: 
"One  who  has  published  a  libel  on  another 
cannot  successfully  resist  the  latter's  action 
for  redress  by  showing  he  did  not  intend 
to  publish  It,  and  that  its  publication  was 
due  to  carelessness,  inadvertence,  or  mis- 
take. Hence  it  is  not  a  sufficient  defense 
that  the  publication  of  a  libel  resulted  from 
an  error  In  setting  type."  The  "correction" 
or  retraction  published  was  properly  plead- 
ed and  given  in  evidence,  but  it  could  oper- 
ate only  in  mitigation  of  damages,  and  not 
as  a  full  defense  to  the  action.  By  instruc- 
tion No.  .5  the  court  told  the  Jury  that, 'the 
publication  being  untrue  and  libelous  as  to 
the  plaintiff,  he  was  entitled  to  such  com- 
pensatory damages  as  would  afford  a  repa- 
ration for  all  the  injury  which  had  naturally 
and  proximately  resulted  from  the  publica- 
tion; "provided  you  And  that  the  defendant 
meant  to  charge  J.  W.  Taylor,  the  plaintiff, 
with  the  offenses  contained  in  the  publica- 
tion, and  that  third  persons  understood  that 
the  person  meant  was  J.  W.  Taylor,  the 
plaintiff."  This  was,  in  effect,  telling  the 
Jury,  and  it  must  have  been  so  understood, 
that  unless  the  defendant  meant  to  charge 
the  plaintiff  with  the  offenses  contained  In 
the  publication,  and  third  persons  so  under- 
stood it,  the  plaintiff  was  not  entitled  to  re 
cover  compensatory  damages  for  the  Injni-y 
he  had  sustained.  The  proviso  attached  to 
the  Instruction  was  erroneous.  The  publi- 
cation did  charge  the  plaintiff  with  offenses, 
and  whether  it  did  so  by  design,  or  was 
the  result  of  carelessness  in  setting  type, 
was  a  matter  of  no  consequence,  so  far  as 
the  question  of  actual  damages  was  In- 
volved. 

It  is  claimed  for  appellant  that  Instruction 
No.  6  was  also  erroneous,  but  we  see  in  it 
no  prejudicial  error.  It  Is  true  that  in  an 
action  for  libel  the  question  whether  there 
was  such  malice  on  the  part  of  the  defend- 
ant as  would  entitle  the  plaintiff  to  recover 
exemplary  or  punitive  damages  is  ordinarily 


one  of  fact  for  the  Jury.  But  In  this  case  it 
was  clearly  established  that  the  publication 
was  not  made  by  reason  of  any  ill  wUl 
against  the  plaintiff  or  with  any  Intention 
to  Injure  or  defame  bim.  That  being  so,  the 
plaintiff  was  not  entitled  to  exemplai7  or 
punitive  damages,  and  the  court  did  not  err 
In  so  telling  the  Jury.  One  of  the  Instruc- 
tions asked  by  the  plaintiff  and  refused  was 
in  these  words:  "In  considering  the  amount 
of  damages  to  be  awarded,  you  may  con- 
sider the  injury  to  the  plaintiff's  feelings." 
This  instruction  should  have  been  given.  It 
was  not  necessary  that  damages  resulting 
from  Injury  to  feelings  be  specially  alleged, 
or  that  proof  of  such  Injury  be  specially 
given.  It  is  claimed  for  respondent  that  the 
plaintiff  was  entitled  at  most  to  only  nom- 
inal damages,  and  that  In  such  case  the  ver- 
dict should  not  be  disturbed,  citing  the  max- 
im, "de  minimis  non  curat  lex."  The  same 
point  was  made  in  Lick  v.  Owen,  supra,  and 
the  court  said:  "The  rule  may  possibly  be 
as  stated  in  actions  ex,  contractu,  when,  for 
the  technical  breach  of  a  contract,  the  court 
can  see  that,  as  matter  of  law,  the  plaintiff 
would  be  entitled  to  only  nominal  damages. 
But  in  an  action  for  libel  the  question  of 
damages  is  for  the  jury,  and  the  court  can- 
not assume,  as  matter  of  law,  that  the  plain- 
tiff is  entitled  to  only  nominal  damages." 
The  Judgment  ahd  order  should  be  reversed, 
and  the  cause  remanded  for  a  new  trial. 

We  concur:   SBARLS,  C;  VANCLIEF,  C. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion  the  Judgment  and  or- 
der are  reversed,  and  the  cause  remanded 
for  a  new  trial. 


CLANCY  V.  PLOVER. 


(107  Cal.  273) 
(No.  16,832.) 


(Supreme  Court  of  California.     May  23,  1895.) 
Mechakio's  Libn— Bcit  to  Forbolosb— Attor- 

NBY'8  FbES— PlEADINO  ASD  PuOOF. 

1.  In  an  action  to  foreclose  a  mochanic's  lien. 
attorney's  fees  will  be  fixed  by  the  court,  irre- 
spective of  any  averment  in  the  complaint,  and 
hence  a  failure  to  determine  an  issue  raised  on 
such  an  averment  is  not  error. 

2.  An  allegation  in  the  complaint  as  to  what 
are  reasonable  attorney's  fees  being  unnecessary, 
the  failure  of  plaintiff  to  produce  evidence  there- 
on will  not  anect  ihe  validity  of  the  judgment 
awarding  such  fees. 

3.  In  an  action  to  foreclose  a  meclianlc's  lien. 
It  appeared  that  plaintiff  sublet  a  portion  of  the 
work  he  had  contracted  to  do  upon .  a  structure 
located  on  defendant's  land  to  one  S..  and,  when 
the  work  was  completed,  gave  S.  an  order  on  de- 
fendant, which  the  latter  refused  to  pay,  where- 
upon S.  filed  a  lien,  and  obtained  judgment 
against  defendant  for  the  amount  due  him.  to- 
gether with  attorney's  fees  and  costs.  Hdd, 
that  under  Code  Civ.  Proc.  §  1193,  making  it  the 
duty  of  a  contractor  to  protect  the  owner^  prop- 
erty from  any  liens  of  subcontractors  or  material 
men.  defendant  was  entitled  to  a  credit  for  the 
full  amount  which  he  hod  paid  S.  under  aach 
judgment. 


Digitized  by 


Google 


Od.) 


CLANCY  9.  PLOVER. 


896 


Oommlasionen'  decision.  Department  2. 
Apt>eal  from  superior  court,  city  and  county 
of  San  Francisco;  Eugene  R.  Garber,  Judge. 

AcUon  by  John  C.  Clancy  against  Patrick 
Plover  to  foreclose  a  mechanic's  Hen.  Prom 
a  Judgment  for  plaintiff,  defendant  appeals. 
Modified. 

Lloyd  &  Wood,  for  appellant  A.  Morgen- 
thal,  for  respondent 

BRITT,  C.  Under  a  contract  with  appel- 
lant the  respondent  did,  and  caused  to  be 
done,  the  work  of  painting  a  building  and 
other  structures  situated  on  a  parcel  of 
land,  the  property  of  appellant  In  the  city 
and  county  of  San  Francisco.  The  work  was 
completed  March  9,  1891.  For  this  appellant 
owed  respondent  ?703,  of  which  sum  5345 
was  paid,  and  respondent  brought  this  ac- 
tion to  enforce  a  lien  asserted  by  him  against 
the  premises  where  the  work  was  done  for 
the  unpaid  balance  of  $358.  His  complaint 
contains  an  allegation  that  an  amount  sx)ecl- 
tied  Is  a  reasonable  allowance  for  attorney's 
fees  In  the  action,  which  averment  defend- 
ant denied.  The  court  made  no  finding  on 
this  Issue.  Respondent  sublet  a  portion  of 
the  work  to  one  Stapleton,  agreeing  to  pay 
him  therefor  the  sum  of  $100.  After  the 
entire  Job  was  completed,  respondent  gave  to 
Stapleton  a  written  order  on  appellant  re- 
questing the  latter  to  pay  Stapleton  such 
sum  of  $100  out  of  the  contract  price  then 
due  respondent  but  appellant  refused  to 
pay  such  order  on  presentation  thereof.  Sta- 
pleton filed  in  the  recorder's  office  a  claim 
of  lieu  against  the  property  for  the  amount 
due  him  from  respondent  and,  after  appel- 
lant's refusal  to  pay  said  order,  commenced 
an  action  to  foreclose  the  lien,  in  which  suit 
Clancy  and  Plover,  the  parties  here,  were 
made  defendants.  Plover,  the  owner,  con- 
tested the  case,  but  Clancy  made  default 
Stapleton  recovered  Judgment  in  that  action 
for  said  sum  of  $100,  together  with  $3.25, 
cost  of  recording  his  claim  of  lien,  $50,  at- 
torney's fees,  and  $75.50,  costs  of  suit,— In 
all  $228.75,— to  satisfy  which  Plover's  prem- 
ises were  ordered  to  be  sold.  Plover  then 
paid  the  amount  of  that  Judgment  and 
claimed  credit  in  the  present  action  for  the 
whole  of  the  sum  so  paid.  But  the  court 
below  allowed  him  credit  for  only  $100,  the 
amount  of  Stapleton's  original  demand,  and 
rendered  Judgment  in  respondent's  favor  for 
$258,  together  with  costs,  and  $40  for  at- 
torney's fees.  Plover  appeals  from  the 
judgment  and  an  order  denying  a  motion 
for  new  trial. 

1.  It  has  been  established  by  the  decisions 
of  this  court  that  no  allegation  need  be  in- 
serted in  a  complaint  for  the  forfwlosure  of 
a  mechanic's  lien  relative  to  the  claim  of 
the  plaintiff  for  attorney's  fees;  that  an  al- 
legation on  that  subject  If  made,  does  not 
bind  even  the  party  making  It  Mulcahy 
▼.  Buckley,  100  CaL  490,  35  Pac.  144;  Insur- 


ance Co.  T.  Fisher  (Cal.)  39  Pac.  7fl0.  Thero- 
fore.  the  issue  made  by  the  pleadings  here 
on  that  question  was  immaterial,  and  ^the 
failure  of  the  court  to  find  upon  the  same 
was  not  error.  It  is  said  that  there  was  no 
evidence  before  the  court  as  to  the  value  of 
respondent's  counsel  fee.  Since  the  above- 
cited  cases  determine  that  the  attorney's  fee 
is  to  be  fixed  by  the  court  Irrespective  of  any 
averment  in  the  complaint  and  that  such 
averment  is  immaterial,  it  Is  not  perceived 
why  the  plaintiff  must  necessarily  prove 
what  he  need  not  allege.  The  court  Is  not 
bound  by  testimony  touching  the  value  of 
attorney's  fees  In  suits  of  this  nature,  the 
limitation  on  its  action  being  that  It  shall 
not  abuse  the  discretion  committed  to  It  b.v 
the  statute  (section  1195,  Code  Civ.  Proc.) 
We  think,  therefore^  that  the  failure  of  the 
plaintiff  to  produce  evidence  on  that  ques- 
tion does  not  affect  the  validity  of  the  Jud;: 
ment  awarding  such  fees.  See  the  opinion 
of  Harrison,  J.,  in  Watson  v.  Sutro,  103  Cal. 
172,  37  Pac  201;  Rapp  T.  Gold  Co.,  74  Cal 
632, 16  Pac.  325.  No  doubt  such  evidence  Is 
admissible,  and  may  properly  be  considered 
by  the  court;  but  its  absence  In  the  record 
on  appeal  Is  not  a  circumstance  requiring  a 
reversal,  unless  It  should  appear  from  an  iu- 
spectlon  of  the  record,  and  without  evidence 
to  sustain  It,  that  the  fee  fixed  by  the  conn 
Is  unreasonable,  which  Is  not  claimed  in  this 
instance 

2.  It  was  the  duty  of  the  respondent  to 
protect  the  appellant's  property  against  any 
lien  preferred  by  subcontractors,  laborers, 
or  material  men  employed  by  him.  Code 
Civ.  Proc.  S  1193.  Under  the  same  section 
the  owner  was  entitled  to  deduct  from  anr 
amount  due  to  respondent  the  amount  of 
the  Stapleton  Judgment  and  costs;  and  this. 
of  course,  Includes  the  attorney's  fees  recov- 
ered by  Stapleton.  Respondent  could  have 
prevented  the  accumulation  of  such  expenset: 
by  the  simple  expedient  of  paying  the  sum 
due  to  Stapleton.  It  was  his  debt  and  not 
appellant's.  Covell  v.  Washburn,  91  Cal. 
560,  27  Pac.  858.  It  does  not  affect  the  case 
that  an  order  was  given  upon  appellant  for 
the  amount  of  Stapleton's  claim  before  thai 
action  was  begun,  and  that  be  refused  pay- 
ment of  the  order.  The  respondent  could 
not  split  his  demand,  and,  by  assignment  of 
a  portion  thereof.  Impose  upon  appellant, 
without  his  consent,  the  legal  obligation  of 
paying  the  assignee.  Thomas  v.  Mining  Co., 
64  Cal.  578;  Grain  v.  Aldrich,  88  CaL  B14. 
Respondent  refers  us  to  Adams  v.  Burbank, 
103  Cal,  646,  37  Pac,  640.  But  that  case  dif- 
fered from  this  In  the  important  feature 
that  there  the  owner  had  promised  to  pay 
the  contractor's  orders,  and  wrongfully  vio- 
lated his  agreement  while  here  there  was 
no  such  promise.  It  results  that  the  Judg- 
ment must  be  modified,  as  of  the  date  of  its 
entry,  bj  striking  therefrom  the  sum  of 
$128,75,  the  excess  of  Stapleton's  Judgment 
paid  by  appellant  above  the  sum  allowed 


Digitized  by 


Google 


896 


PACIFIC  RBPOKTER,  Vol.  4a 


(Cola 


as  a  credit  to  appellant  In  this  action,  and, 
as  80  modifled,  the  Judgment  and  the  order 
denying  a  new  trial  should  be  affirmed. 

We  concur:  VANCLIEF,  C;  BELCHER, 
C. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion  the  Judgment  is  modl- 
tted  by  striking  therefrom  the  sum  of 
$128.75,  as  of  the  date  of  enti7  thereof,  and, 
as  so  modified,  the  Judgment  and  the  order 
denying  a  new  trial  are  affirmed. 


(21  Colo.  2U) 

BRANHAM  et  al.  v.  STALLINGS. 
(Supreme  Court  of  Colorado.     Alay  6,  1895.) 

ILLEQAI.  COSTRAOT— EbCOTEBT  OP  MOXCT   PaID— 

In  Faki  Delicto. 
Plaintiff  and  defendants,  with  others,  or- 
ganized an  Ewsociation,  and  entered  into  an  agree- 
ment by  which  each  member  was  to  pay  two  dol- 
lars a  week,  and  at  drawings,  held  each  week, 
one  of  the  members  was  to  receive  a  lot  Plain- 
tiff participated  in  the  drawings,  and  repeatedly 
acted  as  one  of  the  judges  therein.  Held,  that 
such  contract  was  illegal,  under  Mills'  Ann.  St.  i 
2828,  prohibiting  lotteries,  and  no  action  could 
be  mamtaincd  to  recover  money  paid  thereunder. 

Error  to  Arapahoe  county  court 
Action  by  Stephen  A.  D.  StalUngs  against 
Charles  A.  Branham  and  others  for  the  re- 
covery of  money  paid  for  the  purchase  of 
lots.  From  a  Judgment  for  plaintiff,  de- 
fendants bring  error.    Reversed. 

This  action  was  brought  by  Stephen  A.  D. 
Stalliugs,  as  plaintiff,  suing  for  himself  and 
as  assignee  for  others,  for  the  purpose  of  re- 
covering back  certain  moneys  paid  for  the 
purchase  of  lots  la  the  Denver  University 
addition  to  the  city  of  Denver,  plaintiff  al- 
leging that  he  was  Induced  to  part  with  his 
money  by  reason  of  the  fraudulent  conduct 
of  the  defendants.  The  defendants,  answer- 
ing, denied  each  and  every  allegation  of 
the  complaint,  and  for  further  answer  al- 
leged: "That  on  or  about  the  1st  day  of 
June,  A.  D.  1890,  said  plaintiff  and  said 
other  parties  mentioned  in  said  complaint, 
together  with  other  persons,  amounting  to 
one  hundred  members,  associated  themselves 
together  and  organized  and  formed  what 
was  called  The  Denver  Lot  Club.'  That, 
under  the  agreement  by  which  said  parties 
associated  themselves  together,  it  was  agreed 
that  each  member  was  to  pay,  as  dues  to 
said  club,  the  sum  of  $2  per  week.  That 
drawings  were  to  be  had  every  Monday  ev- 
ening, commencing  with  the  first  week  when 
said  club  was  organized,  at  which  drawing 
one  of  the  said  membei-s  was  to  receive  a 
certain  lot  In  the  Denver  University  addi- 
tion. That,  by  the  terms  of  said  agreement, 
one  of  said  members  would  draw  a  lot  at 
the  first  drawing,  which  wotild  only  cost  the 
said  member  $2.  Tliat  one  of  said  members 
would  draw  a  lot  at  the  second  meeting, 
which  lot  wotild  cost  the  successful  party 
the  sum  of  f4.    That  said  drawings  were  to 


be  continued  for  a  period  of  sixty  weeks. 
That  the  members  of  said  club,  including 
the  plaintiff  and  the  other  parties  men- 
tioned in  said  complaint,  adopted  certain 
rules  governing  said  club,  among  which  were 
the  following:  'Any  person  may  become  a 
member  of  the  club  upon  the  payment  of  $2 
to  any  authorized  collector,  or  at  the  offlca 
of  the  club,  room  20,  910  Sixteenth  street, 
or  McGulre  &  Hyde,  room  5,  1790  Curtis 
street.  All  dues  shall  be  payable  in  ad- 
vance, and  become  due  on  the  day  of  each 
meeting.  All  dues,  If  not  paid  three  days 
before  meetings,  shall  be  declared  delin- 
quent and  forfeited.  Members  shall  be  noti- 
fied of  the  time  and  place  of  the  first  meet- 
ing, after  vThich  the  meetings  shall  be  con- 
tinued regularly  on  each  week  for  the  pe- 
riod of  sixty  weeks.  All  lots  shall  be  deeded 
according  to  the  numbered  plat  on  exhibi- 
tion in  the  club  room,  beginning  at  numoer 
one  to  sixty,  consecutively.  After  the  six- 
tieth meeting,  the  forty  remaining  choicest 
lots  will  t*  deeded  to  the  remaining  forty 
members.  Each  member  participating  in  the 
fifty  first  meetings  shall  be  entitled  to  a 
warranty  deed  and  abstract  for  one  lot, 
which  Is  guarantied  to  be  free  and  clear 
from  all  incumbrances  of  any  nature.  The 
members  getting  the  first  fifty  lots  shall 
be  given  a  warranty  deed  of  one  lot  each 
at  the  time  of  the  meeting,  the  said  lot  to 
be  free  and  clear  from  all  incumbrance,  and 
can  obtain  a  full  and  complete  abstract  ot 
the  same  upon  the  payment  of  $1.  These 
lots  are  located  in  blocks  numbered  one,  two, 
fifteen,  and  sixteen,  Denver  University  ad- 
dition.' These  defendants  further  allege  that 
the  plaintiff,  and  the  other  parties  men- 
tioned in  said  complaint,  became  members 
of  said  club,  and  participated  in  the  meet- 
ings and  drawings  had  at  said  meetings; 
that  the  plaintiff  herein  repeatedly  acted  as 
one  of  the  Judges,  and  presided  over  said 
drawings;  that  the  said  lots  mentioned  in 
said  complaint  as  having  been  deeded  to  ths 
said  Sam  C.  Stallings,  J.  N.  Sherrod  and  O. 
H.  Van  Horn  were  drawn  by  said  parties, 
respectively,  at  a  regular  meeting  of  said 
club.  The  defendants  further  allege  that 
the  plaintiff,  and  said  parties  mentioned  In 
said  complaint,  except  the  said  Sam  C.  Stall- 
ings and  said  Sherrod  and  Van  Horn,  oe- 
came  delinquent,  and  their  mcnil)ership  for- 
feited, by  reason  of  their  failure  to  pay 
their  dues  in  accordance  with  the  agree- 
ment made  by  the  members  of  said  club. 
Further  answering,  these  defendants  allege 
that  they  were  only  Interested  In  said  club 
as  members  thereof,  and  that  the  -iaid  de- 
fendant C.  A.  Branham  was  selected  by 
the  members  of  said  club  to  be  manager 
thereof.  These  defendants  further  allege 
that,  at  the  office  of  said  club,  a  large  map 
was  exhibited  and  bung  upon  the  wall,  show- 
ing the  location  of  said  property,  in  lots  and 
blocks,  and  its  relation  to  the  adjoining  ad* 
ditions,  all  of  which  were  correctly  shown 
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and  located  upon  said  map.  That  said  plain- 
tiff, and  the  other  parties  mentioned  in  said 
complaint,  knew,  or  bad  every  facility  ot 
learning,  the  exAct  location,  surroundings, 
and  value  of  said  property.  Further  answer- 
ing, these  defendants  deny  each  and  every 
allegation  in  said  complaint  contained,  not 
herein  expressly  admitted.  Wherefore  these 
defendants  aslc  to  be  hence  dismissed,  with 
their  costs  in  this  behaif  incurred."  No  repli- 
cation was  flled  to  this  answer.  The  cause 
was  tried  to  the  court  without  the  inter> 
vention  of  a  jury  upon  these  pleadings.  Two 
judgments  were  entered  in  the  cause.  The 
flist,  a  money  judgment,  simply  bears  date 
of  the  18th  day  of  January,  1892.  Two  days 
thereafter  a  second  judgment  was  entered 
in  the  absence  of  defendants'  attoi'neys, 
and  without  notice  to  them,  as  is  shown 
by  an  aiHdavit  flled  in  the  trial  court  to 
set  It  aside.  The  second  judgment  pro- 
vided tliat  the  plaintiff  should  have  execu- 
tion  upon  the  bddles  of  said  defendants.  To 
reverse  these  judgments  the  cause  is  brought 
here  upon  error. 

Norris  &  Howard,  for  plaintiffs  in  error. 
Browne,  Putnam  &  Preston,  for  defendant 
in  error. 

HAYT,  C.  J.  (after  stating  the  facts).  By 
the  answer  of  the  defendants  it  appears  that 
the  pai-ties  plaintiff  and  defendants,  with  oth- 
ers, associated  themselves  together,  organ- 
iised,  and  formed  a  lottery  association  linown 
as  the  "Denver  Lot  Club";  that  they  entered 
into  an  agreement  by  the  terms  of  which 
tliey  were  each  to  pay  two  dollars  per  week, 
and  that  drawings  were  to  be  had  every  Mon- 
day, at  which  drawings  one  of  the  members 
was  to  receive  a  lot  It  further  appears  that 
the  plaintiff  and  his  assignors  became  mem- 
bers of  said  club,  and  participated  In  the 
meetings  and  the  drawings,  and  that  the 
plaintiff  repeatedly  acted  as  one  of  the  judg- 
es, and  presided  over  said  meetings.  It  also 
appears  that  a  number  of  lots  were  drawn  by 
the  assignors  of  plaintiff  in  pursuance  of  such 
Illegal  contract,  and  that  deeds  were  duly 
made  to  said  parties  for  such  lots.  These 
uncontradicted  allegations  show  conclusively 
the  illegality  of  the  contract  entered  into  be- 
tween the  plaintiff  and  his  assignors  and  the 
defendants.  It  was  a  lottery  scheme,  pure 
and  simple,  and  as  such  prohibited  by  the 
constitution  of  this  state  and  also  by  statute. 
It  is  shown  that  these  parties  voluntarily  as- 
sociated themselves  together  for  the  purpose 
of  carrying  out  this  illegal  scheme.  "In  pari 
delicto,  portlor  est  conditio  defendentis,"— 
"In  equal  guilt,  the  stronger  is  the  situation 
of  the  defendant,"— is  a  maxim  of  the  law, 
or,  as  it  is  sometimes  expressed,  "Where  mis- 
conduct is  mutual,  the  law  will  not  lend  its 
aid  to  either  party."  This  rule  was  not 
adopted  for  the  benefit  of  defendants,  but 
simply  upon  the  grounds  of  public  policy. 


Subject  to  a  few  well-known  exceptions,  the 
law  is  well  established  that,  where  such  a 
contract  is  executory,  the  law  will  not  aid 
either  party  to  enforce  its  execution;  and 
where  it  has  been  executed,  or  money  paid  in 
pursuance  thereof,  the  law  will  not  aid  the 
party  to  recover  back  the  amounts  paid. 
The  exceptions  cover  cases  of  usurious  con- 
tracts, marriage  brokerage  contracts,  and  the 
like,  where  the  transactions  are  prohibited 
for  the  saice  of  protecting  one  set  of  men 
from  ai^other,  the  one  from  their  condition  or 
situation  being  liable  to  be  imposed  upon  by 
the  other,  as  in  such  cases  the  parties  are  not 
in  pari  delicto,  and  it  is  assumed  that  publfc 
policy  will  best  be  advanced  by  granting  re- 
lief. 2  Pom.  Eq.  Jur.  i  941,  and  cases  cited 
in  note.  In  this  case,  however,  plaintiff  and 
his  assignors  admittedly  joined  with  a  lot- 
tery association  in  direct  violation  of  the  stat- 
utes of  this  state,  and  do  not  come  under  the 
principle  governing  the  excepted  cases.  The 
statute  reads  as  follows:  "No  person  or  per- 
sons, cori>oratlon  or  association,  shall  within 
this  state,  open,  set  on  foot,  carry  on,  pro- 
mote, or  draw,  publicly,  or  privately,  any  lot- 
tery, game  or  device  of  cliance  of  any  nature 
or  Und  whatsoever,  or  by  wliatever  name  it 
may  be  called,  for  the  purpose  of  exposing, 
setting  to  sale,  or  disposing  of  any  houses, 
lands,  tenements,  mines,  or  real  estate,  or  any 
money,  goods,  or  things  in  action.  ,  Whatever 
(whoever)  violates  this  provision,  shall,  for 
each  offense,  upon  conviction,  upon  indict- 
ment, be  fined  not  less  than  one  hundred 
dollars,  or  imprisoned  in  the  county  jail  not 
less  than  sixty  days,  or  both,  in  the  discre- 
Uon  of  the  court"  Mills'  Ann.  St  i  2928. 
It  is  alleged  in  the  answer,  and  not  denied, 
that  these  parties  associated  themselves  to- 
gethei?  under  circumstances  showing  that 
they  were  particeps  crlminis  in  an  illegal 
scheme  to  dispose  of  lots  by  chance.  They 
are  in  pari  delicto,  and  neither  courts  of  eq- 
uity nor  courts  of  law  will  aid  either;  and, 
where  money  has  l>een  paid  by  either  party 
upon  such  a  contract  it  cannot  l>e  recovered 
Iiack,  for  the  reason  tliat  courts  will  not  as- 
sist such  a  transaction  in  anj  way.  Broom, 
Leg.  Max.  pp.  720-728  et  seq.;  Norris  v.  Nor- 
ris, 9  Dana,  817;  NelUs  v.  Clark,  20  Wend. 
24;  Sollnger  v.  Barle,  82  N.  Y.  393;  Setter 
V.  Alvey,  15  Kan.  157.  In  the  case  of  Norris 
V.  Norris,  supra,  it  is  said:  "When  the  par- 
ties to  an  illegal  or  fraudulent  contract  ai-e 
in  pari  delicto,  neither  a  court  of  equity  nor 
a  court  of  law  will  aid  either  of  them  in  en- 
forcing the  execution  of  that  which  may  be 
executory,  or  in  revoking  or  rescinding  that 
which  may  have  been  executed.  In  such  a 
case,  the  law  will  not  be  the  instrument  of  its 
own  subversion,  and  to  every  Invocation  of 
its  assistance  replies,  'In  pari  delicto,  portlor 
est  conditio  defendentis.'  "  Tlie  judgment  of 
the  county  court  must  be  reversed,  and  the 
cause  remanded.    Reversed. 
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In  re  MURPHY. 


(Snpreme  Court  of  Wyoming.     May  29,  1895.) 

BlOAMT— COSSTITCTIONAL  LAW— CrIMIKAL  Law — 

Unitkd  States  and  Tehkitokz  Ponish- 
INQ  Same  OrrENSE. 

1.  Section  74  of  chapter  73  of  the  Session 
Laws  of  Wyoming  Temtory  of  1890,  being  a 
port  of  the  act  of  the  legislature  of  the  territory 
of  Wyoming  approved  March  14,  1890,  was  a 
valid'  law  of  the  territory,  when  enacted,  and,  by 
virtue  of  the  enabling  act  and  the  constitution  of 
the  state,  became,  and  still  is.  the  law  of  the 
state;  and  under  the  provision  of  said  section 
which  defines  and  punishes  the  crime  of  bigamy 
the  act  of  bigamy  committed  March  28,  1891, 
within  the  state  of  Wyoming,  is  an  oCtcnse  now 
ptinishable  nnder  the  laws  of  said  state. 

2.  The  fact  that  the  congress  of  the  United 
States'had  enacted  a  law  denning  and  punishing 
the  crime  of  bigamy  in  the  territories  and  other 
places  over  which  the  Unite<l  States  have  exclu- 
sive jurisdiction  did  not  restrict  or  impair  the 
right  of  the  legislature  of  the  territory  of  Wyom- 
ing to  define  and  provide  a  punishment  for  big- 
amy, as  an  offense  against  the  territorial  sov- 
ereignty and  its  laws. 

3.  The  contention  that  the  law  of  the  terri- 
tory was  not  valid,  because  the  same  act  was 
punistiAble  as  a  crime  under  the  laws  of  the  Unit- 
ed States,  and  therefore,  if  both  were  in  force, 
the  person  committing  the  crime  would  be  sub- 
ject to  punishmen'  twice  for  the  same  offense,  is 
not  sound,  as  the  federal  government  could  pun- 
ish it  as  a  crime  against  it.  while  at  the  same 
time  it  might  be  a  crime  punishable  under  the 
laws  of  the  territory.  In  this  respect  there  is  no 
distinction  between  a  state  and  a  territory,  in 
their  respective  relations  to  the  general  govern- 
ment. 

4.  The  act  of  congress  defining  and  pnnish- 
ing  bigamy  in  the  territories  constituted  the  act  a 
crime  against  the  United  States,  and  not  an  of- 
fense against  the  territory  or  its  laws,  and  did 
not  so  cover  the  entire  subject  of  legislation  for 
the  territories  as  to  supersede  the  territorial  law 
upon  the  same  subject,  or  restrict  the  right  of  the 
legislature  of  a  territory  to  legislate  upon  it,  so 
long  as  the  territorial  legislation  did  not  conflict 
with  the  panishraent  of  said  crime  by  the  United 
States,  and  did  not  purport  to  offer  immunity  to 
persons  committing  sucn  crime. 

(Syllabus  by  the  Judge.) 

Reserved  case  from  district  court,  Albany 
county. 

Application  by  James  B.  Murphy  for  a  writ 
of  habeas  corpus.  Case  reserved  to  this  court 
by  the  district  court  on  certain  Important  and 
difficult  questions  stated  in  the  opinion.  De- 
nied. 

N.  E.  Corthell,  for  petitioner.  C.  W.  Bra- 
mel,  Pros.  Atty.,  for  respoutSent  Albany  coun- 
ty. W.  H.  Bramel,  for  respondent  sheriff  of 
Albany  county. 

POTTER,  J.  On  the  20th  day  of  Febru- 
ary, 1895,  James  E.  Munihy  filed  In  the  dis- 
trict court  of  Albany  county  his  petition  for 
the  writ  of  habeas  cori)us,  questioning  the  le- 
gality of  hi.s  restraint  In  the  Jail  of  that  coun- 
ty by  the  sheriff  thereof.  The  cause  of  the 
restraint,  as  alleged,  is  a  commitment  {.ssued 
by  a  JuRtice  of  the  peace;  and  it  Is  alleged 
that  the  Justice  had  no  jurisdiction  of  the  of- 
fense charged  against  the  petitioner,  and  that 
DO  offense  against  the  laws  of  this  state  has 
been  charged  against  him.     A  reference  to 


the  commitment,  a  copy  of  which  Is  attached 
to  the  petition,  discloses  the  fact  that  the 
petitioner  was,  after  examination  upon  com- 
plaint filed  before  the  Justice,  held  to  answer 
to  the  district  court  for  the  crime  of  bigamy, 
committed  on  the  28th  day  of  March,  1891. 
The  writ  was  issued  upon  order  of  the  dis- 
trict Judge,  and  the  sheriff  returned  that  he 
had  the  petitioner  In  his  custody  at  the  Jail 
of  said  county  by  virtue  of  tlie  said  commit- 
ment A  copy  of  the  complaint  or  informa- 
tion filed  with  the  Justice  of  the  peace  is  also 
attached  to  the  return,  by  which  It  was  char- 
ged that  the  petitioner  on  January  22,  1881, 
in  Albany  county,  Wyo.,  did  marry  one  LlUie 
C.  Rauch,  a  woman,  and  on  March  28,  1801, 
at  said  county  and  state,  did  mari-y  one  Alic^ 
Warren;  the  said  LllUe  C.  to  whom  he  was 
married  In  1881  being  alive,  the  bond  of 
matrimony  between  them  being  still  existing 
and  undissolved,  and  no  legal  presumption  of 
her  death  having  arisen.  A  demurrer  was 
filed  to  the  return  of  the  sheriff,  and  upon 
this  pleading  the  Issues  raised  were  submit- 
ted to  the  court  Thereupon  the  district 
court  made  and  entered  an  order  reserving 
and  sending  said  cause  to  this  court  for  Its 
decision  upon  certain  questions  certified 
therein  to  be  difilcult  and  Important,  viz.: 
(1)  Is  the  act  of  bigamy,  as  defined  In  sec- 
tion 74  of  chapter  73  of  the  Session  Laws  of 
Wyoming  of  1890,— being  a  part  of  the  act 
of  the  legislature  of  the  territory  of  Wyo- 
ming approved  March  14,  1890,— committed 
March  28,  1891,  within  the  state  of  Wyo- 
ming, an  offense  now  punishable  under  the 
laws  of  said  state?  (2)  Did  the  legislature 
of  the  territory  of  Wyoming,  at  the  time  of 
the  passage  of  the  act  of  March  14,  1890, 
above  referred  to,  have  power  to  enact  sec- 
tion 74  of  chapter  73  of  the  Laws  of  1890. 
mentioned  in  the  last  preceding  question?  (3) 
If  the  enactment  of  said  section  74  of  chap- 
ter 73  of  the  Laws  of  1890  was  not  within 
the  power  of  the  legislature  of  the  territory 
of  Wyoming,  did  said  section  at  any  time 
thereafter  come  Into  force  or  become  opera- 
tive In  the  territory  of  Wyoming  or  in  the 
state  of  Wyoming,  and,  if  so,  when?  (4) 
Is  said  section  74  of  chapter  73  of  the  Laws 
of  Wyoming  of  1890  now  In  force  as  a  part 
of  the  laws  of  the  state  of  Wyoming? 

It  Is  apparent  that  the  same  ultimate  ques- 
tltm  Is  the  result  of  each  of  the  four  pro- 
pounded by  the  court,  viz.:  is  section  74  of 
chapter  73  of  the  Laws  of  the  Territory  of 
Wyoming  defining  the  crime  of  bigamy,  and 
providing  a  punishment  therefor,  now  in 
force  In  this  state?— that  being  the  only  .stat- 
utory provision  we  have  touching  that  offense. 
It  is  conceded,  as  it  must  be,  that  If  that  sec- 
tion wa.s  valid  when  enacted,  and  was  a  valid 
law  of  the  territory,  it  becameand  was  in  force, 
as  a  law  of  the  state,  by  virtueof  the  provisions 
of  the  enabling  act  and  the  state  constitution, 
each  of  which  expressly  continued,  as  the 
laws  of  the  state,  all  the  laws  of  the  territorj- 
In  force  at  the  time  of  the  admission  of  the 
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state;  and  said  section  had  not  been  repealed 
by  any  law  of  the  territory,  nor  has  It  been 
by  any  statute  of  the  state.  Our  inquiry  is 
therefore  directed  to  an  examination  of  the 
question  whether,  in  the  first  place,  the  law 
was  a  valid  enactment  by  the  territorial  leg- 
islature; and,  if  not,  In  the  second  place,  is 
it  the  law  of  the  state?  It  must  be  confessed, 
at  the  outset,  that  this  presents  an  inquiry  of 
no  little  difficulty,  and  the  field  to  be  covered 
in  a  proper  and  comprehensive  considei'ation 
thereof  is  an  amazingly  large  one. 

The  section  of  the  statute  to  which  our 
attention  has  been  invited  reads  as  follows: 
"Whoever  being  married,  marries  again,  the 
former  husband  or  wife  being  alive,  and  the 
bond  of  matrimony  being  still  undissolved 
and  no  legal  presumption  of  death  having 
arisen,  is  guilty  of  bigamy,  and  shall  be  im- 
prisoned in  the  penitentiary  not  exceeding 
five  years."  At  the  time  this  statute  was 
enacted  there  existed  a  law  of  congress  pun- 
ishing bigamy  in  all  the  territories,  in  the 
following  language:  "Every  persoi^  who  has 
a  husband  or  wife  living  who,  in  a  territory 
or  other  place  over  which  the  United  States 
have  exclusive  jurisdiction  hereafter  mar- 
ries another,  whether  married  or  single,  and 
any  man,  who,  hereafter  simultaneously,  or 
on  the  same  day,  marries  more  than  one 
woman  in  a.  territory  or  other  place  over 
which  the  United  States  have  exclusive  ju- 
risdiction, is  guilty  of  polygamy  and  shall 
be  punished  by  a  fine  of  not  more  than  five 
hundred  dollars  and  by  imprisonment  for  a 
term  of  not  more  than  five  years;  but  this 
section  shall  not  extend  to  any  person  by 
reason  of  any  former  marriage  whose  hus- 
band or  wife  by  such  marriage  shall  have 
been  absent  for  five  successive  years,  and 
is  not  known  to  such  person  to  be  living, 
and  is  believed  by  such  person  to  be  dead, 
nor  to  any  person  by  reason  of  any  former 
marriage  which  shall  have  been  dissolved 
by  a  valid  decree  of  a  competent  court,  nor 
to  any  person  by  reason  of  any  former  mar- 
riage which  shall  have  been  pronounced 
void  by  a  valid  decree  of  a  competent  court, 
on  the  ground  of  nullity  of  the  marriage  con- 
tract" 22  Stat.  30.  The  act  of  congress 
enacting  this  section  was  approved  March 
22,  1882,  and  was  amendatory  of  section 
5352  of  the  Revised  Statutes  of  the  United 
States,  which  defined  and  provided  a  pun- 
ishment for  bigamy  in  the  territories  and 
other  places  over  which  the  United  States 
have  exclusive  jurisdiction;  the  change  by 
the  amendment  being  that  pai-t  covering  the 
case  of  marriages  by  a  man  to  more  than 
one  woman  simultaneously,  or  on  the  same 
day,  and  the  addition  of  the  requirement 
ttiat,  in  the  case  of  the  absence  of  the  for- 
mer husband  or  wife  for  five  successive 
years,  the  person  marrying  again  shall  be- 
lieve the  other  to  be  dead. 

The  contention  on  behalf  of  the  petitioner 
Is  that  the  act  of  congress  covered  the  same 
ground  as  the  territorial  statute,  and  de- 


prived the  territory  of  the  power  to  legislate 
on  the  subject,— at  least,  to  the  extent  cov- 
ered by  the  federal  statute,— and  that,  so  far 
as  the  territorial  statute  relates  to  the  of- 
fense of  bigamy,  it  never  went  into  effect; 
and  it  is  affirmed  this  results— First,  from  the 
constitutional  provision  of  the  United  States 
that  no  person  shall  be  subject,  for  the  same 
offense,  to  be  twice  put  in  jeopardy;  second, 
from  the  law  of  congress  giving  the  United 
States  courts  exclusive  jurisdiction  in  all 
cases  of  offenses  cognizable  under  the  laws 
of  the  United  States;  and,  third,  because,  in 
the  territories,  congress  has  plenary  legisla- 
tive power,  exercising  both  the  federal  and 
state  powers  of  government  for  the  people 
of  such  territories.  These  reasons  are  urged 
with  much  force,  and  it  would  seem  that  if, 
by  holding  the  territorial  statute '  to  have 
been  valid,  it  would  necessarily  result  in 
subjecting  the  same  person,  for  one  offense, 
to  be  twice  put  In  Jeopardy,  or  if  congress 
had  fully  covered  the  entire  subject  for  the 
United  States  and  the  territory  as  well,  in 
its  dual  capacity,  as  x)0ssesslng  not  only  fed- 
eral authority,  but  as  doing  for  the  territo- 
ries what  the  people  of  the  states  may  do 
for  themselves,  the  argument  would  assume 
great  strength,  if  it  would  not  conclusively 
establish  the  correctness  of  the  position  tak- 
en by  counsel  and  so  ably  presented.  Upon 
a  very  thorough  research,  we  are  unable  to 
discover  that  the  precise  question  involved 
in  this  issue  has  been  decided  by  any  court, 
although  one  case  hereinafter  cited  ap- 
proaches it  quite  closely,  and  in  oue  other, 
at  least,  in  the  United  States  supreme  court, 
some  light  is  shed  upon  it 

The  proposition  that  the  law  of  congress 
confers  upon  the  United  States  courts  exclu- 
sive jurisdiction,  in  all  cases,  of  offenses  cog^ 
nlzable  under  the  laws  of  the  United  States, 
is  not  entitled  to  much  weight  Those  pro- 
visions are  not  applicable  to  the  territories. 
In  the  section  referred  to  (section  711,  Rev. 
St),  the  jurisdiction  vested  in  the  courts  of 
the  United  States  is  made  exclusive  of  the 
courts  of  the  several  states,  as  to  all  crimes 
and  offenses  cognizable  under  the  authority 
of  the  United  States;  and,  by  another  sec- 
tion (section  629,  subd.  20),  circuit  courts  are 
given  "exclusive  cognizance  of  all  crimes 
and  offenses  cognizable  under  the  authority 
of  the  United  States  except  where  it  is  or 
may  be  otherwise  provided  by  law,  and  con- 
current jurisdiction  with  the  district  courts 
of  crimes  and  offenses  cognizable  therein." 
The  provisions  of  section  711  surely  have  no 
reference  to  the  territories,— the  latter  are 
not  states;  and,  with  respect  to  subdivision 
20  of  section  629,  jurisdiction  of  crimes  and 
offenses  under  the  laws  of  the  United  States, 
committed  in  a  territory,  is  otherwise  pro- 
vided by  law,  such  jurisdiction  being  ex- 
pressly vested  in  the  territorial  courts.  •  It 
is  now  .well  settled  that  such  courts  are  not 
United  States  courts.  Clinton  v.  Engle- 
brecht,  13  Wall.  434.    "They  are  couits  of  the 
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territories,  invested  for  some  purposes  with 
the  powers  of  the  courts  of  the  United 
States."  Reynolds  v.  U.  S.,  08  U.  S.  143. 
The  territorial  courts,  therefore,  did  not  pos- 
sess any  Jurisdiction  of  crimes  against  the 
federal  government  because  they  were  Unit- 
ed States  courts,  nor  because  of  the  provi- 
sions of  sections  629  or  711,  Rev.  St  U.  S. 
No  United  States  court,  properly  so  called, 
had  any  Jurisdiction  In  the  territory.  The 
provisions  referred  to  and  thus  relied  on  are 
not  contrDlliug  In  the  question  before  us, 
»r.  Indeed,  at  all  persuasive.  If  there  is  any 
oontrolIlDg  force  in  the  contention  of  counsel, 
which  will  compel  a  court  to  declare  that  no 
inw  punishing  bigamy  exists  in  this  state, 
by  reason  of  the  invalidity  of  the  territorial 
act.  It  resides  either  in  the  argument  that 
I  he  person  olTendiDg  might  be  twice  put  in 
leopardy  for  the  same  offense,  if  both  the 
law  of  congress  and  of  the  territory  were  in 
Corce,  or  that  congress,  being  8upi«me,  has 
Cully  covered  the  subject,  and  thus  deprived 
lUe  legislature  of  the  territory  of  ail  power 
to  legislate  upon  It.  The  constitutional  pro- 
vision against  a  second  Jeopardy,  invoiced 
iiere,  aud  the  general  principle  which  re- 
fuses the  right  to  place  one  twice  in  Jeop- 
ardy, does  not  Inhibit  the  twice  putting  In 
Juopardy  for  the  same  act,  but  for  the  same 
•ITense.  That  by  one  and  the  same  act  a  per- 
-ion  may  offend  and  violate  the  laws  of  more 
(lian  one  sovereignty  to  whom  he  owes  al- 
u-glance,  and  may  be  punishable  under  the 
I:iw3  of  each  such  sovereignties,  is  well  set- 
tled; and  upon  reasoning  which  appears  to 
us  entirely  sound,  not  only,  but  merits  our 
iipproval  as  emanating  from  many  courts  of 
high  distinction  and  acknowledged  ability. 
l-'ox  V.  Ohio,  5  IIow.  410;  Moore  v.  Illinois, 
14  How.  13;  1  Blsh.  Cr.  I>aw  (3th  Ed.)  178, 
179,  S)S7,  USD;  Chess  v.  State,  1  Blackf.  108; 
State  V.  Antonio,  3  Brev.  5(52;  Harlan  v. 
t'eople,  1  DouK.  (Mich.)  207;  Com.  v.  Fuller, 
ij  Mete.  (Ma5ss.)  313;  Sutton  v.  State,  9  Ohio, 
133;  Sizeniore  v.  State,  3  Head,  20;  Jett  v. 
Commonwealth,  18  Orat  033;  State  v.  Mc- 
pherson, 0  Iowa,  53.  Case  of  Slave  Amy 
(opinion  of  Chief  Justice  Taney)  reported  In 
14  Md.  140.  In  Moore  v.  People  of  Illinois, 
Bupra;  .lustice  (irier  used  the  following  lan- 
fuage:  "Every  citizen  of  the  United  States 
Is  also  a  oitl7.cn  of  a  state  or  territory.  He 
may  be  wild  to  own  allegiance  to  two  sover- 
eigns, and  may  be  liable  to  punishment  for 
an  infraction  of  the  laws  of  either.  The 
same  net  may  be  an  offense  or  transgression 
of  the  laws  of  both.  Thus,  an  assault  upon 
the  marshal  of  the  United  States,  and  hinder- 
ing him  in  the  execution  of  legal  process,  is 
a  high  offense  against  the  United  States,  for 
which  the  perpetrator  is  liable  to  punish- 
ment; and  the  same  act  may  be  also  a  gross 
breach  of  the  peace  of  the  state,— a  riot,  as- 
sault, or  a  murder,— and  subject  the  same 
person  to  a  punishment  under  the  state 
laws  for  a  niiwieiiieauor  or  felony.  That 
tither  or  both  may.  If  they  see  lit,  punish 


such  an  offender,  cannot  be  doubted.  Tet  II 
cannot  be  truly  averred  that  the  offender 
has  been  twice  punished  for  the  same  of- 
fense, but  only  that  by  one  act  he  has  com- 
mitted two  offenses,  for  each  of  which  he  is 
Justly  punishable."  This  is  a  clear  and  un- 
mistakable expression  of  the  law  that  one  act 
may  constitute  at  the  same  time  an  offense 
under  the  laws  of  two  Jurisdictions,  and  that 
although  both  may  punish,  the  culprit  has 
not  been  twice  punished  for  the  same  of- 
fense. In  tills  connection  we  do  not  per- 
ceive any  distinction,  upon  principle,  whether 
the  designation  of  the  offense  Is  the  same  in 
both  cases.  That  there  is  no  such  distinc- 
tion deserving  of  recognition  Is  shown  by 
those  decisions  respecting  the  right  of  the 
several  states  to  punish  the  crime  of  coun- 
terfeiting the  coin  of  the  United  States,  al- 
though the  same  crime,  by  the  same  name. 
Is  dellned  and  punishable  under  the  laws  of 
the  United  States.  Fox  v.  State,  5  How.  410, 
and  other  cases  above  cited.  This  has  re- 
peatedly been  the  holding  of  the  courts,  and 
to  demonstrate  the  difference  existing  be- 
tween this  class  of  offenses  and  some  otherri 
In  which  such  right  or  power  of  the  state 
has  been  denied,  and  that  the  denial  of  such 
power  is  not  generally  based  upon  the  propo- 
sition of  second  Jeopardy,  it  may  be  instruct- 
ive to  advert  to  another  offense  which  ha? 
attracted  the  attention  of  the  courts.  Since 
the  passage  of  the  national  banking  act  by 
congress,  whlcli,  among  other  provisions, 
contained  one  punishing  embezzlement  by  an 
otUcer  of  such  a  bank.  It  has  been  beld  in 
several  states  that  under  the  embezzlement 
statutes  thereof,  such  officer  could  not  be 
punished  for  that  crime  In  cases  where  the 
same  crime  was  included  in  the  offense  pun- 
ishable under  the  act  of  congress.  In  every 
case  which  we  have  been  able  to  examine, 
the  lack  of  power  in  the  state.  In  the  re- 
siiect  Indicated,  was  placed  squarely  upon 
the  provisions  of  sections  629  and  711  of  tho 
Revised  Statutes  of  the  United  States,  abov<> 
referred  to,  and  the  fact  that  as  to  Juris- 
diction over  such  crime,  do  other  provision 
bad  been  made  by  congressional  law.  Now. 
as  to  counterfeiting,  the  deflnltion  thereof 
and  punishment  tlierefor  is  found  lo  title  7<) 
of  the  Revised  Statutes,  which,  in  section 
5328.  under  cliapter  1  of  said  title,  provide!:. 
"Nothing  In  this  title  shall  be  beld  to  take 
away  or  Impair  the  Jurisdiction  of  the  courts 
of  the  several  states  under  the  laws  there 
of."  And,  as  no  such  provision  appears  In 
reference  to  the  crime  of  embezzlement  by  n 
national  bank  officer,  it  has  been  held  th.ii 
the  Jurisdiction  of  the  United  States  courts 
as  to  such  crime  is  exclusive  of  the  courts  of 
the  several  states,  by  virtue  of  sections  62' 
and  711;  and  it  Is  clearly  to  b«  oI>8erve<' 
that,  had  congress  provided  as  to  such  crimr 
as  it  had  In  relation  to  others  in  title  70,  tin- 
same  courts  would  not  have  relinquished 
their  right  to  punish  the  same  offenses.  aii.> 
more  than  in  the   case   of   coimterfeitiu;: 
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7'he  purpose  In  thus  calling  attention  to  these 
cases  is  simply  to  illustrate  that  It  Is  only 
when  congress  has  expressly  made  the  Ju- 
risdiction of  their  own  courts  exclusive  that 
the  state  courts  refuse  to  themselves  the 
power  to  punish  offenses  also  cognizable  un- 
der the  authority  of  the  United  States.  Peo- 
ple V.  Fonda,  62  Mich.  401,  29  N.  W.  26; 
Commonwealth  v.  Luberg,  94  Pa.  St.  85; 
Com.  y.  Felton,  101  Mass.  201  In  Com.  v. 
Fuller,  8  Mete.  (Mass.)  313,  the  learned 
justice  delivering  the  opinion  said:  "In  re- 
gard to  crimes  which  existed  prior  to  the  con- 
stitution, and  were  the  subject  of  state  legis- 
lation, or  were  punishable  as  offenses  at 
common  law,  and  the  prevention  of  which  is 
essential  to  the  peace  and  good  order  of  the 
community,  though  such  crimes  are  also  for- 
bidden by  the  constitution  of  the  United 
States,  and  the  authority  to  punish  the  com- 
mission of  them  is  conferred  by  congress 
upon  the  federal  courts,  still,  unless  such 
grant  of  power  is  exclusive  by  the  terms  of 
the  constitution,  or  is  made  exclusive  by 
acts  of  congress,  the  concurrent  right  of 
the  state  courts -to  try  persons  accused  of 
such  crimes  is  not  necessarily  talcen  away." 
It  should  perhaps  be  here  observed,  in  con- 
nection with  what  has  already  been  stated  as 
to  embezzlement,  that  another  element  enter- 
ed into  the  consideration  of  such  cases,  viz. 
that  such  crime  was  not  a  common-law  of- 
fense. In  the  case  last  cited,  also,  the  court 
pays  Its  respects  to  the  proposition  that  the 
state  law  was  unconstitutional  because  it  sub- 
jected the  same  person  to  the  operation  of  two 
distinct  laws  upon  the  same  subject,  and  in- 
flicting different  pains  and  penalties,  and  It 
holds  that,  although  a  delinquent  cannot  be 
punished  twice  for  the  same  offense,  the  sup- 
posed repugnancy -between  the  several  laws 
does  not  In  fact  injuriously  affect  any  individ- 
ual, but  that  the  offender  runs  the  hazard 
under  which  jurisdiction  he  may  be  subjected 
to  punislunent,  and  that  -  while  the  proviso 
in  the  act  of  congress  which  we  have  men- 
tioned remains  unrepealed  the  criminal  can- 
not be  thus  exposed,  as  the  court  which  first 
exercises  jurisdiction  lias  the'rtght  to  enforce 
it  by  trial  and  Judgment,  by  the  well-estab- 
lished principles  of  law  relating  to  the  juris- 
diction of  courts.  Bishop,  in  his  work  on 
Criminal  Law,  in  discussing  this  question, 
after  announcing  the  doctrine  of  the  validity 
of  the  laws  of  the  state  In  such  cases,  refers 
to  the  result  thereof,  and  states  that,  although 
the  rule  best  sustained  is  that  the  jeopardy 
under  one  government  Is  not  a  good  plea  in 
defense  to  sm  indictment  under  the  other,  the 
com'ts  of  either  government  will  give  a  sort  of 
practical  effect  to  a  judgmeut  of  acquittal  or 
£onviction  in  those  of  the  other  government, 
as  far  as  their  forms  of  procedure  will  permit, 
though  the  constitutional  provision  does  -not 
bind  them  to  do  so,  and  that  the  better  opin- 
ion seems  to  be  that  after  the  tribunals  of 
the  one  government  dealt  with  an  offender 
:  those  ot  the  other  will  decline  prosecutionr  or 
v,40P.no.7— 26 


in  some  way  suffer  the  defendant  to  avail 
himself  of  this  matter.  He  adds,  however: 
"At  the  same  time  there  is  much  just  weight 
in  the  consideration  that  if  a  man,  though  by 
one  act,  has  violated  the  laws  of  two  govern- 
mental powers,  it  is  proper  both  should  pxm- 
Ish  him."  A  terse  but  instructive  disquisition 
In  this  regard  is  found  in  the  opinion  of  Chief 
Justice  Taney  in  Case  of  the  Slave  Amy,  char- 
ged with  robbing  the  United  States  mall,  re- 
ported in  full  as  a  note  to  the  case  of  Negro 
Ann  Hammond  v.  State,  14  Md.  149.  He 
says:  "In  maintaining  the  power  of  the  Unit- 
ed States  to  pass  this  law,  it  is,  moreover, 
proper  to  say  that  as  these  letters,  with  the 
money  within  them,  were  stolen  in  Virginia, 
the  party  might  undoubtedly  have  been  pun- 
ished in  the  state  tribunals,  according  to  the 
laws  of  the  state,  without  any  reference  to 
the  post  office  or  the  act  of  congress,  because, 
from  the  nature  of  our  government,  the  same 
act  may  be  an  offense  against  the  laws  of  the 
United  States,  and  also  of  a  state,  and  be 
ptmlsliable  in  both,  •  •  •  and  the  punish- 
ment in  one  sovereignty  Is  no  bar  to  his  pun- 
ishment In  the  other."  "Yet,  in  all  civilized 
countries,  It  Is  recognized  as  a  fundamental 
principle  of  justice  that  a  man  ought  not 
to  be  punished  twice  for  the  same  offense. 
And,  if  this  party  had  been  punished  for  the 
larceny  by  a  state  tribunal,  the  court  would 
have  felt  it  to  be  its  duty  to  suspend  sen- 
tence, and  to  represent  the  facts  to  the  pres- 
ident, to  give  him  an  opportunity  of  ordering 
a  nolle  prosequi,  or  granting  a  pardon." 

If,  then,  we  were  to  attempt  to  formulate  a 
rule  which  seems  to  be  the  result  of  the 
weight  of  authority  upon  the  power  of  a  state 
to  punish  the  same  offense  under  its  laws 
which  is  also  punishable  under  the  laws  of 
the  United  States,  It  would  be  that  as  to  any 
crime  which  was  punishable  "-  at  common 
law,  or  by  the  states,  before  the  adoption  of 
Che  constitution,  the  courts  of  the  states  have 
concurrent  jurisdiction  with  the  courts  of  the 
United  States,  in  the  absence  of  an  expresp 
destruction  of  the  jurisdiction  of  the  statt 
courts  by  act  of  congress;  and  that  any  stat- 
ute of  the  state,  in  such  case,  assuming  to 
punish  such  a  crime,  is  not  invalid  because  it 
may  seem  to  subject  a  criminal  to  a  prosecu- 
tion and  sentence  under  both  the  law  of  the 
state  and  United  States;  and,  further,  that 
in  the  Intei'est  of  justice,  after  a  man  has  been 
tried  for  the  offense  in  the  court  of  the  one 
government,  the  courts  of  the  other,  for  the 
same  act,  would,  within  the  scope  of  their 
authority,  in  some  way,  suffer  the  accused  to 
obtain  the  benefit  of  the  former  trial,  whether 
thereon  he  has  been  convicted  or  acquitted, 
althotigh  such  courts  would  not  be  absolutely 
bound  to  extend  such  advantage  to  the  offend- 
er. 

Having  determined  the  relation  existing  In 
this  respect  between  a  state  and  the  federal 
government,  we  are  confronted  with  the  ne- 
cessity of  determining  whether  the  same  re- 
■lation  exists  between  a  territory  such  as  \Vy 
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oming  was,  and  the  general  government,  or 
whether  the  situation  is  so  much  different 
with  a  territory  as  to  exclude  from  our  con- 
sideration the  results  arrived  at  when  a  state 
law  punishes  the  same  offense  as  the  United 
States  law.  As  already  Indicated,  the  provi- 
sions of  the  judiciary  act  giving  exclusive  ju- 
risdiction to  the  United  States  courts  In  all 
offenses  cognizable  under  the  authority  of  the 
United  States  are  not  applicable  to  such  of- 
fenses committed  within  the  territories. 
Neither  do  the  provisions  of  section  5328,  Rev. 
St,  which  declare  that  nothing  in  that  title 
shall  be  held  to  take  away  or  lmi>alr  the  ju- 
risdiction of  the  courts  of  the  several  states 
under  the  laws  thereof  affect  the  territories. 
We  must  look  to  the  laws  governing  these 
latter  governments  for  legislation,  if  any, 
which  shall  have  bearing  upon  their  right  to 
prosecute  the  same  offenses  cognizable  und» 
the  laws  of  the  United  States.  The  character 
and  powers  of  a  territorial  government  and 
its  courts  have  been  fruitful  of  much  judicial 
investigation.  We  have  already  adverted  to 
the  subject  of  its  courts,  and  shown  that  it 
Is  now  too  well  settled  to  admit  of  argument 
that  they  are  purely  legislative  or  territorial 
courts,  In  some  of  which 'have  been  vested 
jurisdiction  to  Inquire  Into  and  try  offenses 
against  the  United  States.  The  territories,  as 
organized  by  congress,  are  given  a  local  gov- 
ernment, with  powers  almost  as  extensive  as 
those  possessed  by  the  states.  They  have  a 
legislative  department  to  enact  laws,  a  ju- 
dicial department  to  construe  and  enforce 
them,  and  an  executive  to  execute  them. 
Subject  to  the  constitution  and  laws  of  con- 
gress, which  stand  as  the  fundamental  law 
for  the  territories  when  and  In  so  far  as  ap- 
plicable, th^  have  a  government  in  all  re- 
spects full,  adequate,  and  complete.  True, 
congress  may  legislate  directly  for  them,  al- 
though this  power  has  seldom  been- exercised; 
it  may  annul  or  abrogate  their  laws;  but  the 
laws  of  the  local  legislature,  if  not  In  con- 
travention of  the  fundamental  law,  are  as 
valid  and  binding  upon  the  people  of  the  ter- 
ritory, unless  annulled  or  abrogated  by  con- 
gressional enactment,  as  the  laws  of  the 
state  upon  the  people  thereof.  The  grant  of 
legislative  power  to  the  territories,  and  so  to 
Wyoming,  Is  found  in  section  1851  of  the  Re- 
vised Statutes  of  the  United  States,  In  these 
words:  "The  legislative  power  of  every  ter- 
ritory shall  extend  to  all  rightful  subjects  of 
legislation  not  inconsistent  with  the  constitu- 
tion and  laws  of  the  United  States.  But  no 
law  shall  be  passed  Interfering  with  the 
primary  disposal  of  the  soil;  no  tax  shall  be 
imposed  upon  the  property  of  the  United 
States;  nor  shall  the  lands  or  other  ph)perty 
of  non-residents  be  taxed  higher  than  the 
lands  or  other  property  of  residents."  With 
this  power  of  legislation  so  general,  with  un- 
doubted authority  thereunder  to  define  and 
provide  for  the  punishmeift  of  crimes  and  of- 
fenses, is  there  any  distinction  between  such 
.a  government  and  a  state,  in  its  rdation  to 


the  United  States  concerning  crimes,  with  re- 
spect to  the  objection  that.  If  the  act  Is  pun- 
ishable by  both,  one  is  liable  to  be  twice  put 
In  jeopardy.  We  are  unable  to  perceive  any. 
If  such  an  objection  is  unavailing  when  as- 
sailing a  law  of  a  state  which  assumes  to  pun- 
ish a  crime  for  which  the  perpetrator  la  also 
amenable  to  a  law  of  congress,  it  cannot  com- 
mend Itself  as  effectual  in  attacking  a  sim- 
ilar or  kindred  territorial  law.  The  terri- 
torial legislature  has  as  complete  authority, 
fundamentally,  to  enact  the  law  and  punish 
the  crime,  especially  if  It  be  an  offense  pun- 
ishable as  at  common  law,  as  the  legislature 
of  a  state.  The  territory  not  only  possesses 
as  much  power  to  protect  Its  people  In  their 
peaceful  avocations,  and  guard  them  against 
the  commission  of  those  crimes  which  offend 
the  moral  sense  and  render  property  and  life 
insecure,  but  it  Is  as  fully  their  duty  to  do  so 
as  it  is  of  a  state  government  For  that  pur- 
pose they  have  been  organized,  and  Invested 
with  such  enlarged  powers  and  reBponslblU- 
tles.  We  are  therefore  of  the  opinion  that 
the  fact  that  the  law  of  Wyoming  punishing 
bigamy  might  possibly  have  subjected  au 
offender  to  a  prosecution  under  the  laws  of 
the  territory,  as  well  as  the  United  States,  Is 
not  a  valid  objection  to  the  statute.  Every 
reason  which  disposes  of  that  proposition  or 
argument  when  used  to  attack  the  validity 
of  a  law  of  a  state  Is  equally  applicable  to  a 
territorial  statute. 

Some  stress  has  been  placed  upon  what  may 
be  called  the  "Alaska  Cases"  (U.  S.  v.  Clark, 
46  Fed.  633,  and  cases  therein  cited).  Tbose 
cases  arose  upon  prosecutions  for  murder 
committed  in  Alaska,  and  the  inquiry  was 
presented  whether  the  law  of  the  United 
States,  or  that  of  Oregon,  prevailed,  as  to  that 
offense.  Congress,  in  legislating  for  Alaska, 
had  provided  that  the  laws  of  Oregon  in  force 
on  a  certain  date,  so  far  as  applicable,  and 
not  in  conflict  with  the  provisions  of  that 
particular  act  of  congress  or  the  laws  of  the 
United  States,  should  be  In  force  In  Alaska. 
The  statutes  of  the  United  States  provided 
for  the  punishment  of  murder  in  places  un- 
der the  exclusive  jurisdiction  of  the  United 
States.  Those  cases  are  not  controUing. 
Alaska  possessed  no  legislative  power.  Or^ 
egon  was  not  given  authority  to  legislate  for 
that  territory.  The  sole  legislative  authority 
over  It  resided  in  congress.  All  offenses  pun- 
ishable when  committed  there  were  offenses 
against,  and  prosecuted  in  the  name  of,  the 
United  States.  Alaska  was  a  place  over 
which  the  United  States  had  "exclusive  ju^ 
risdtction,"  in  the  meaning  of  that  phrase 
when  used  in  the  acts  of  congress,  whereas 
it  has  been  frequently,  and  we  think  uni- 
versally, whanever  that  point  has  arisen,  been 
held  that  such  phrase,  used  alone,  has  no 
application  to,  and  does  not  iodude,  the  ter- 
ritories.    Franklin  v.  U.  S.,  1  Colo.  35. 

But  It  is  urged  with  considerable  force  that 
congress  has,  by  its  legislation  already  al- 
luded to,  covered  the  entire  subject,  and  as  a 
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consequence  thereof  the  territory  was  de- 
prived of  the  authorit}*  to  lejrislate  thereon  at 
all,  or  to  define  or  provide  for  the  punishment 
of  bigamy.  Some  of  the  foregoing  observa- 
tions are  of  Interest  In  an  investigation  of  the 
question  thus  presented.  AVe  must  recog- 
nize that  the  United  States  was  the  supreme 
power;  that  congi-ess  could  legislate  directly 
for  the  territory;  that  Its  enactments  were 
the  superior  laws.  If  applicable  here.  Did 
congress,  by  Its  bigamy  legislation  cover  the 
entire  subject,  so  as  to  take  away  or  impair 
the  right  or  power  of  the  territory  to  legis- 
late thereon?  If  so,  then  our  law  was  In- 
valid. We  hare  noticed  the  effect  In  a  state 
where  there  Is  no  exclusive  Jurisdiction  giv- 
en to  the  United  States  courts,  and  that  al- 
though the  law  of  congress  actually  covers 
and  provides  for  the  same  subject,  and  right- 
fully so,  and  such  federal  power  Is  superior, 
so  far  as  that  goes,  to  the  state  authority, 
nevertheless  the  state  law  Is  valid,  and  its 
courts  may  enforce  It  With  the  territories 
the  authority  and  lawmaking  i)ower  in  con- 
gress Is,  of  course,  much  more  comprehensive. 
But,  however  this  may  be,  we  apprehend  that 
there  exists  a  marked  division  betweien  the 
methods  employed  by  congress,  and,  after  the 
grant  of  authority  to  the  territory,  even  be- 
tween its  own  powers  of  legislation.  It  may, 
it  is  true,  legislate  directly  for  the  territories. 
When  it  does  so,  it  not  only  says  so,  but 
makes  such  legislation  the  law  of  the  terri- 
tory, per  se.  Now,  there  are  two  classes  of 
crimes  which  may  be  committed  In  a  terri- 
tory,—those  in  violation  of  the  laws  of  the 
United  States,  and  those  offending  against 
the  laws  of  the  territory.  These  two  classes 
are  recognized  by  congress.  By  section  1894, 
Rev.  St.,  provision  is  made  for  the  payment 
of  the  expenses  of  prosecutions  for  offenses 
against  the  laws  of  the  United  States,  and 
the  employment  and  subsistence  of  offenders 
against  such  laws.  Section  1895  authorizes 
the  imprisonment  in  a  United  States  peni- 
tentiary of  persons  convicted  of  offenses 
against  territorial  laws,  at  the  cost  of  the  ter- 
ritory; and  chapter  235,  1  Supp.  Rev.  St  p. 
299,  authorizes  the  legislative  assemblies  of 
the  territories  to  provide  for  the  care  and 
custody  of  persons  convicted  of  crime  under 
the  laws  of  the  territory,  as  they  shall  deem 
proper,  and  in  so  doing  to  contract  for  their 
care  In  some  other  state  or  territory,  but  the 
expense  thereof  to  be  borne  by  the  territory. 
Xo  doubt  congress  can  pass  a  law  expressly 
making  a  certain  act  a  crime  against  the  ter- 
ritory, and,  as  such,  punishable  in  the  courts 
of  the  territory  as  a  crime  against  the  laws 
thereof,  and  thus  clearly  constitute  It  a  crime 
against  the  laws,  of  the  territory.  It  has 
practically  done  so  in  the  case  of  certain  fel- 
onies committed  by  one  Indian  against  the 
pensMi  or  property  of  another  Indian.  Such 
offenses  are  expressly  made  subject  to  the 
laws  of  the  territory,  and  are  to  be  tried 
therefor  In  the  same  courts,  and  in  the  sanio 
manner  and  subject  to  the  same  penalties,  as 


are  all  other  persons  charged  with  the  com- 
mission of  such  crimes.  23  Stat  c.  341,  p.  362; 
Id.  i  9,  p.  3S5;  U.  S.  v.  Kagama,  118  U.  S.  375, 
6  Sup.  Ct  ]  109.  That  statute  has  undoubted- 
ly defined  a  crime  against  the  territory  whiclj 
the  courts  of  the  teiTitory  must  punish.  In 
U.  S.  V.  Kagama,  Justice  Miller,  in  the  oi)in- 
lon,  says,  "In  this  class  of  cases  the  Indian 
charged  with  the  crime  shall  be  Judged  by 
the  laws  of  the  territory  on  tha^  subject,  and- 
tried  by  Its  courts."  In  that  case.  It  is  true, 
it  was  held  that  when  such  crimes  were  com- 
mitted by  an  Indian  against  another  Indiiui, 
within  the  limits  of  an  Indian  reservation 
within  the  boundaries  of  a  state,  the  United 
States  courts  had  Jurisdiction  to  punish  them, 
although  there  was  no  express  limitation  up- 
on the  Jurisdiction  of  the  state  courts;  but 
that  view  was  expressed,  as  we  understand  It, 
because  of  the  peculiar  relations  sustained 
by  the  federal  government  towards  the  In- 
dians. That  case,  however,  presented  sole- 
ly the  power  of  the  United  States  to  enact 
the  statute  authorizing  the  courtis  of  the  Unit- 
ed States  to  take  Jurisdiction  of  such  offenses 
when  committed  upon  a  reservation  within  a 
state.  Whether  or  not  the  state  courts  had 
concurrent  Jurisdiction  was  not  decided,  un- 
less inferentlally.  Congress,  indeed,  by  the 
act  referred  to,  did  not  define  the  felonies  for 
the  commission  of  whlcb.  In  a  territory,  an 
Indian  was  punishable,  but  placed  such  of- 
fenses, when  perpetrated  by  one  Indian 
against  the  person  or  property  of  another  In- 
dian, imder  the  laws  and  Jurisdiction  of  the 
territory  and  Its  courts. 

The  authority  of  the  United  States  over 
crimes  Is  well  understood,  and  requires  no 
elucidation  here.  It  may  not  be  Improper, 
however.  In  this  connection,  to  briefly  refer 
to  certain  classes  of  such  crimes,  that  our 
position  may  not  be  mistaken.  There  are 
some  acts  which  congress  may  by  law  des- 
ignate as  a  crime  against  the  general  gov- 
ernment which  affect  every  citizen,  whether 
In  a  state  or  territory,  such  as  offenses 
against  the  postal  service,  the  administra- 
tion of  Justice  In  the  federal  courts;  against 
the  operations  of  the  government  such  as 
counterfeiting,  false  personation  In  procur- 
ing naturalization,  presenting  false  claims 
against  the  government,  etc  These  and 
kindred  offenses  operate  upon  all  citizens  of 
the  United  States,  and  that  they  reside  In  a 
state  constitutes  no  exemption  therefrom. 
Again,  congress  defines  offenses  committed 
in  such  places  over  which  the  United  States 
have  exclusive  jurisdiction,  or  upon  the  high 
seas,  and  In  this  class  are  found  such  coui- 
mon-law  ofConsea  as  murder  and  robbery. 
This  class  has  been  held  not  operative  In 
the  territories.  And  then,  occasionally,  an 
act  Is  made  a  crime  against  the  Uniteil 
States  when  committed  within  a  terrltorj-, 
as  well  as  any  other  place  over  which  the 
United  States  have  exclusive  Jurisdiction. 
\  Under  the  latter  head,  or  included  In  that 
class,  is  the  crime  of  bigamy  or  polygamy. 
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and  some  kindred  offenses.  In  every  class, 
however,  the  crime  Is  agulust  the  United 
States,  and  a  violation  of  Its  laws.  A  con- 
vict thereunder  Is  imprisoned,  If  at  all,  at 
the  expense  of  the  general  government  The 
executive  Clemency,  If  exercised,  must  ema- 
nate from  the  president  If  indictment  Is 
found  for  such  crimes  in  a  territory,  the 
proper  United  States  officials  would  prose- 
cute. The  courts  of  the  territory  would,  in 
enforcing  such  law,  exercise  the  Jurisdiction 
of  United  States  couits  by  legislative  re- 
quirement In  other  words,  such  crimes,— 
to  be  more  particular,  the  crime  of  bigamy, 
as  defined  and  punishable  by  act  of  con- 
gress, is  a  crime  against  the  sovereignty  of 
the  ITnlted  States.  The  act  of  congress  em- 
braces no  express  limitation  upon  the  right 
of  the  territory  to  also  punish  the  same  act 
as  an  offense  against  it  and  its  local  laws, 
nor  upon  the  local  legislatm«  to  enact  a  law 
defining  and  .providing  a  punishment  there- 
for as  an  offense  against  the  territorial  sov- 
ereignty. As  there  are,  in  practical  and  le- 
gal effect,  two  governments,  although  the 
one  emanates  from  the  other,  we  are  unable 
to  perceive  why  the  legislature  of  the  terri- 
tory, under  the  general  grant  of  power  with 
which  It  was  invested,  may  not  have  enacted 
a  valid  law  assuming  to  punish  as  a  terri- 
torial offense  the  crime  of  bigamy.  It  does 
not  conflict  with  the  United  States  statute. 
It  could  not  and  did  not  assume  to  destroy 
the  force  or  effect  of  the  congressional  pro- 
vision. It  could  not  have  assumed  to  offer 
Immunity  to  those  desiring  lo  contract  polyg- 
amous marriages.  By  silence.  It  could  only 
have  refused  to  punish  it  as  a  territorial 
crime.  To  avoid  this  possibility,  congress 
undertook  to  punish  it  as  a  crime  against 
the  federal  government  As  the  same  courts 
In  the  territory  ultimately  tried  offenders 
against  both  the  general  government  and  the 
territory,  they  could,  and  undoubtedly  would, 
have  so  tempered  their  proceedings  with 
thvt  principle  of  Justice  in  view,  which  has 
been  adverted  to,  that  no  person  would  have 
unduly  suffered  more  than  once  for  the  two 
offenses  flowing  from  one  and  the  same  act 
That  a  possibility,  remote  or  near,  might  ex- 
ist of  such  double  punishment,  is,  In  our 
judgment  no  reason  for  holding  the  law  of 
the  territory  invalid. 

In  the  case  of  Davis  v.  Beason,  133  U.  S. 
;J."!3,  10  Sup.  Ct  299,  appears  a  statement  in 
the  opinion  of  Justice  Field,  which  has  fre- 
quently been  quoted;  the  same  being  to  the 
effect  that  the  cases  In  which  the  legislation 
of  congress  will  supersede  the  legislation  of 
a  state  or  territory,  without  specific  provi- 
sions to  that  effect,  are  those  In  which  the 
same  matter  is  the  subject  of  legislation  by 
both.  We  do  not  understand  that  Justice 
Field  Intended  to  express  a  doctrine  which 
would  abrogate  a  law  of  the  territory  such 
as  is  assailed  in  this  proceeding.  His  opin- 
ion In  that  case,  taken  altogether,  sustains 
the   views    enunciated    by    us.    That   case 


brought  before  the  court  an  act  of  the  legis- 
lature of  the  territory  of  Idaho  providing 
that  no  person  who  Is  a  bigamist  or  polyga- 
mist  should  be  permitted  to  vote  at  any  elec- 
tion in  the  territory,  and  applying  the  pro- 
hibition also  to  all  who  teach,  advise,  coim- 
sel,  or  encourage  others  to  become  biganiists 
or  polygamists,  or  who  are  members  of  aoy 
organization  which  teaches,  counsels,  or  en- 
courages the  same.  Appellant  Davis,  with 
others,  was  indicted  for  a  conspiracy  to 
pervert  and  obstruct  the  due  administration 
of  the  laws  of  the  territory  by  procuring 
themselves  to  be  admitted  to  registration  as 
electors  by  taking  the  oath  required,  falsely. 
Congress  had  also  passed  an  act  prohibiting 
bigamists  and  polygamists  from  voting  In 
any  territory.  Justice  Field,  in  the  opinion, 
referring  to  the  crime  of  bigamy,  said: 
"Bigamy  and  polygamy  are  crimes  by  the 
laws  of  all  civilized  and  Christian  countries. 
They  are  crimes  by  the  laws  of  the  United 
States,  and  they  are  crimes  by  the  laws  of 
Idaho."  Again,  after  quoting  the  Idaho  stat- 
ute above  referred  to,  he  held  that  the  same 
was  not  open  to  any  constitutional  or  lQu,al 
objection,  although  the  same  point— that  con- 
gress having  legislated  thereon,  the  territory 
could  not— was  made  before  that  court 
After  quoting  the  United  States  statute  pro- 
hibiting bigamists  from  voting  in  any  terri- 
tory, he  used  the  following  language:  "This 
Is  a  general  law  applicable  to  all  territories 
and  other  places  under  the  exclusive  juris- 
diction of  the  United  States.  It  does  not 
purport  to  restrict  the  legislation  of  the  terri- 
tories over  kindred  offenses,  or  over  the 
means  for  their  ascertainment  and  preven- 
tion." The  supreme  court  of  the  territory 
of  Montana  bad  occasion  to  determine  a 
very  similar  question.  One  Gnyott  was  con- 
victed of  selling  whisky  to  an  Indian  con- 
trary to  the  statute  of  tl^e  territory  consti- 
tuting such  act  a  crim&  It  was  argued  there 
'that  the  act  was  Invalid,  and  that  congress 
bad  provided  a  punishment  for  the  offense, 
and  that  the  power  of  congress  was  exclusive 
over  the  subject.  The  latter  point  was  the 
one  which  seems  to  have  been  more  particu- 
larly wged.  However,  the  court  upheld  the 
conviction,  after  showing  that  the  facts  upon 
which  he  was  convicted  brought  the  case 
within  the  purview  of  the  statutes  hnth  of 
the  United  States  and  the  territory.  It  was 
conceded  in  the  opinion  in  that  case  that 
congress  had  authority  to  enact  laws  pun- 
ishing the  same  crime,  but  the  court  say: 
"These  doctrines  are  not  questioned  by  this 
court,  and  do  not  decide  that  a  state  or  ter- 
ritory has  no  right  to  pass  laws  muking  defi- 
nite acts  of  its  citizens  in  selling  intoxicating 
liquors  to  Indians  crimes,  and  prescribing 
penalties  for  their  infraction."  And  again, 
after  quoting  from  the  opinion  of  the  su- 
preme court  of  the  United  States  in  Horn- 
buckle  V.  Toombs,  18  WaU.  655,  'with  refer- 
ence to  the  power  of  legislation  existing  In 
the  territories,  wherein  It  Is  said,  "The  powers 
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of  legislation  thas  exercised  by  the  territorial 
leglslatareB  are  nearly  as  eztensire  as  those 
exercised  by  any  state  legislature,"  say, 
"The  act  under  consideration  Is  clearly  with- 
in the  police  power  of  the -territorial  govern- 
moit,  as  defined  by  the  courts,  and  is  net 
Inconsistent  with  the  constitution  and  laws 
•of  the  United  States."  Territory  v.  Guyott, 
9  Mont  46,  22  Pac.  134.  It  will  be  observed 
that  the  Montana  case  is  squarely  in  point 

We  are  clearly  of  the  opinion  that  the  act 
defining  and  punishing  bigamy  passed  by  the 
legislature  of  the  territory  of  Wyoming  was 
within  the  power  of  that  body,  and  that  the 
same  was  not  Inconsistent  with  the  constl- 
tntlon  or  laws  of  the  United  States;  that  It 
was  a  valid  enactment  and.  not  having  been 
repealed,  is,  by  virtue  of  the  provisions  of 
the  enabling  act  and  state  constitution,  in 
force  as  a  law  of  the  state. 

Answering  the  auestlons  upon  which  this 
case  was  reserved,  and  which  are  quoted  at 
length  herein,  we  say — 

To  question  1:  Yes;  the  act  of  bigamy, 
as  defined  in  section  74  of  chapter  73  of  the 
Session  Laws. of  Wyoming  of  1890,  commit- 
ted March  28,  1891,  within  the  state  of 
Wyoming,  is  an  offense  punishable  under  the 
laws  of  said  state. 

To  question  2:  Yes;  the  legislature  of  the 
territory  of  Wyoming  had  power  to  enact 
said  section  at  the  time  of  the  passage  of 
said  act  of  March  14,  1890. 

To  question  3:  It  is  unnecessary  to  an- 
swer this,  as  we  hold  the  law  was  in  force 
as  a  law  of  the  territory. 

To  question  4:  Yes;  said  section  74  of 
chapter  73  of  the  Laws  of  Wyoming  of  1890 
is  now  in  force  as  a  i)art  of  the  laws  of  the 
state  of  Wyoming. 

GBOESBECK,  O.  J.,  and  OONAWAY,  J., 
«oncur. 


(27  Or.  278) 

SHEAHAN  V.  DAVIS. 
(Supreme  Court  of  Oregon.    June  3,  1896.) 

AcooHMODATiON  I:;dorskr— RiaQTB  AS  BOKA 
FiDZ  Holder. 
Where,' after  the  ezecntion  of  a  note,  a 
person  indorses  the  same  for  the  accommodation 
of  the  payee,  without  notice  of  any  infirmities. 
and  is  required  to  pay  the  same  to  a  bona  fide 
purchaser  on  default  by  the  payee,  his  payment 
relates  back  to  the  date  of  his  indorsement,  there- 
by rendering  him  a  bona  fide  holder,  and  so  en- 
ables him  to  recover  against  the  maker,  irre- 
spective of  equitable  defenses. 

Appeal  from  circuit  court  Multnomah 
county;  H.  Hurley,  Judge. 

Action  by  E.  J.  Sheahan  against  A.  F. 
Davis.  There  was  a  Judgment  for  defendant, 
and  plaintiff  appeals.    Reversed. 

Ralph  R.  Duniway,  for  appellant  A.  O. 
Emmons,  for  respondent. 

MOOBE,  J.  This  Is  an  action  by  an  ac- 
commodation indorser  against  the  maker  of 


two  negotiable  notes  to  recover  the  amount 
be  was  compelled  to  pay  to  the  holders 
thereof  upon  the  default  of  the  maker.  The 
facts  are:  That  on  November  7.  1892,  the 
defendant  executed  bis  promissory  notes, 
payable  to  the  order  of  one  J.  G.  McCaffrey, 
for  $100  and  $300,  due  in  30  and  90  days, 
respectively,  in  consideration  of  McCaffrey's 
agreement  to  procure  for  him  a  conveyance 
of  160  acres  of  school  land  in  Lane  county. 
Or.,  and  the  further  agreement  that  if  said 
land  should,  upon  examination,  prove  unsat- 
isfactory to  the  defendant  be  would,  within 
three  months,  repurchase  It,  and  repay  the 
purchase  price,  and  the  expense  of  the  exami- 
nation. That  McCaffrey,  for  value,  imme- 
diately transferred  the  smaller  note  to  one 
J.  P.  Smith,  and  the  larger  one  to  the  Port- 
land National  Bank,  by. the  following  in- 
dorsement on  each:  "For  value  received,  we 
hereby  waive  protest  demand,  and  notice  of 
nonpayment  [Signed]  J.  C.  McCaffrey.  E. 
J.  Sheahan.  O.  Kutzscban."  Tliat  on  the 
17th  of  said  month,  the  defendant  not  hav- 
ing received  said  conveyance,  and  having  ex- 
amined the  land,  and  being  dissatisfied  there- 
with, notified  McCaffrey,  who  agreed  to  re- 
turn said  notes,  but  failing  to  do  so,  and 
the  defendant  having  made  default  in  their 
payment  the  plaintiff  paid  the  amount  of 
each  to  the  holders  thereof,  and  to  recover 
the  sums  so  paid  brings  this  action  against 
the  maker,  in  which  he  alleges,  inter  alia, 
that  be  indorsed  said  notes  for  the  accom- 
modation of  the  defendant,  at  his  instance 
and  request,  and  without  any  consideration 
therefor.  This  allegation  was  denied  by  the 
defendant,  and  upon  the  issue  thus  formed 
a  trial  was  had,  at  which  the  court,  in  sub- 
stance, instructed  the  Jury  that  if  the  plain- 
tiff Indorsed  said  notes  for  McCaffrey  at  his 
request  and  for  his  accommodation,  and  not 
at  the  request  or  for  the  accommodation  of 
the  defendant,  he  could  not  recover  in  the 
action;  to  the  giving  of  which  the  plaintiff, 
by  his  counsel,  excepted,  and  tbe  exception 
was  allowed  by  the  court  The  verdict  being 
for  the  defendant,  the  court  rendered  a  Judg- 
ment thereon,  from  which  the  plaintiff  ap- 
peals. 

The  question  here  presented  is  whether 
the  maker  of  a  negotiable  promissory  note 
wlU  be  come  liable  to  one  who,  without  his 
request,  indorses  it  for  the  accommodation 
of  another,  In  case  such  indorser  is  com- 
pelled to  pay  it  upon  default  of  the  maker. 
The  rule  is  well  settled  that  one  who  volun- 
tarily and  officiously  pays  the  debt  of  an- 
other, without  any  request  or  authority  to 
do  BO  from  the  debtor,  cannot  recover  from 
him  the  sum  so  paid.  2  Edw.  Bills  &  N.  § 
728;  Byles,  Bills,  273.  The  reason  for  this 
rule  doubtless  is  that  by  the  voluntary  pay- 
ment of  the  debt  no  privity  of  contract  is 
created  between  the  debtor  and  the  person 
paying  the  debt;  but  when  a  creditor  assigns 
the  debt,  though  without  the  request  of  the 
debtor,  a  privity  of  contract  between  the  as- 
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slgnee  and  the  debtor  Is  established.  The 
maker  of  a  negotiable  note  promises  to  pay 
at  maturity  to  tbe  person  lawfully  holding  It 
tbe  amount  of  money  named  therein,  and  an 
Indorser  of  such  note,  who,  upon  the  default 
of  tbe  maker,  satisfies  the  demands  of  the  In- 
dorsee, and  takes  up  tbe  note,  becomes  the 
lawful  holder,  and  may  enforce  the  terms  of 
the  contract  against  all  prior  Indorsers  who 
have  been  notified  of  the  dishonor  as  well 
as  against  the  maker,  who,  by  putting  such 
a  note  In  circulation.  Invites  Indorsements 
thereof,  which,  when  accepted,  creates  a 
privity  of  contract  between  the  maker  and 
indorser.  Barker  v.  Parker,  10  Gray,  33D. 
If  the  plaintiff  indorsed  these  notes  to  ac- 
commodate McCaffrey,  his  liability  was 
equally  as  great  as  though  be  bad  at  one 
time  been  tbe  lawful  holder  for  value,  and 
transferred  them  in  the  ordinary  coarse  of 
business.  2  Rand.  Com.  Paper,  )  692.  Tbe 
plaintifF  having  incurred  this  liability  upon 
the  faith  of  the  maker's  promise  and  the  ob- 
ligation of  the  payee's  indorsement,  shall  the 
defendant  be  allowed  to  escape  his  liability 
as  maker  because  he  did  not  request  the 
plaintiff  to  indorse  these  notes?  It  is  true, 
the  plaintiff  alleged  he  was  an  accommoda^ 
tion  Indorser  for  the  defendant;  but,  having 
taken  up  the  note  npon  tbe  maker's  default, 
bis  right  of  action  depends  npon  tbe  fact  of 
bis  indorsement,  and  not  npon  tbe  manner 
of  it.  Id.  f  743.  If  tbe  plaintiff,  to  accom- 
modate McCaffrey,  indorsed  the  notes  In 
good  faith,  believing  them  to  have  been  exe- 
cuted for  a  valuable  consideration,  and  tbe 
Indorsees  discounted  them  before  maturity 
In  good  faith,  without  knowledge  or  notice 
of  any  infirmities  therein,  the  plaintiff  in- 
curred a  conditional  liability;  and,  when  tbe 
maker  made  default  in  their  payment,  his 
liability  to  the  indorsees  became  fixed,  and 
it  was  his  duty  to  satisfy  their  demands,  and 
take  up  the  notes  (Id.  {  747),  upon  tbe  pay- 
ment of  which  the  law  subrogated  him  to 
all  tbe  rights  tbe  Indorsees  had  against  tbe 
payee  and  maker;  and  he,  being  a  bona  fide 
bolder,  became  entitled  at  once  to  proceed 
against  tbe  maker,  and  U  could  make  no 
difference  with  his  legal  or  equitable  rights 
what  be  may  have  heard  or  ascertained  In 
regard  to  fraud  in  tbe  original  consideration 
after  his  liability  had  been  incurred  (Beck- 
witb  V.  Webber,  78  Mich.  390,  44  N.  W.  830), 
for  when  an  Indorsement  has  been  made  in 
good  faith,  and  the  indorser  has  been  com- 
pelled to  pay  and  take  up  a  negotiable  prom- 
issory note  at  or  after  its  maturity,  his  title  re- 
lates back  to  the  date  of  his  Indorsement,  and 
he  thus  becomes  the  lawful  bolder  for  valo^ 
and  without  notice,  although,  after  his  in- 
dorsement he  may  learn  of  the  want  or  fail- 
ure of  the  original  consideration.  The  In- 
dorsees having  acquired  these  notes  before 
maturity,  for  value,  and  without  knowledge 
or  notice  of  tbelr  want  or  failure  of  consid- 
eration, they  bad  such  a  title  as  rendered 
the  defendant  liable  to  tbem  for  the  amoont 


thereof;  and  If  the  plaintiff  indorsed  them  in 
good  faith,  believing  that  they  had  been  exe- 
cuted for  a  valuable  consideration,  then,  upon 
acquiring  the  title  from  the  indorsees,  the 
defendant  became  liable  to  the  plaintiff  for 
their  payment;  and  it  can  make  no  differ- 
ence whether  the  indorsement  was  made  for 
the  accommodation  of  another  or  for  value, 
since  an  accommodation  indorser  cannot  re- 
cover from  the  maker  until  he  has  paid  and 
satisfied  the  demands  of  the  indorsees.  The 
defendant,  by  executing  his  negotiable  prom- 
issory notes,  Impliedly  I'equested  the  plain- 
tiff to  indorse  them,  and,  having  done  so,  a 
privity  of  contract  between  them  was  estab- 
lished, and  it  was  error  to  instruct  the  Jury 
that  the  defendant  would  not  be  liable  there- 
on if  tbe  plaintiff,  without  his  request,  had 
Indorsed  them  for  McCaffrey's  accommoda- 
tion alone;  for  which  reason  the  Judgment 
la  reversed,  and  a  new  trial  ordered. 

(28  Or.  !' 
SCHMIDT  v.0RK(3ON  GOLD-MINING  CO.  v 
(Sapreme  C!oart  of  Oregon.    Jane  8,  1895.) 

APPBAI, — CONSINT  JCDOMBHT — FOBSCLOSCBS. 

1.  A  party  at  whose  reqneat  a  jadgmait  i* 
rendered,  the  other  party  cousenting  ttiereto,  can- 
not appeal  therefrom. 

2.  Where  the  complaint  in  a  suit  bj  a  trot- 
tee  to  foreclose  the  mortgage  prays  judgment 
for  reasonable  attorney  fees  and  for  professiona] 
services  rendered  therein,  and  the  parties  consent 
that  judgment  be  rendered  in  accordance  there- 
with, provisions  in  the  decree  that  the  trustee  re- 
cover the  attorney  fees  and  fees  for  other  profes- 
sional services  in  trust  for  the  parties  rendering 
the  services  are  not  so  entirely  without  the  scope 
of  tbe  pleadings,  and  the  authority  of  the  parties 
to  agree  thereto,  that  tbe  appellate  conrt  will  de- 
clare them  void  at  the  instance  of  the  party  re- 
questing that  such  Jndgment  be  rendered. 

Appeal  from  circuit  court.  Union  connty; 
M.  D.  CUffoid,  Judge. 

Snit  to  foreclose  a  mortgage  by  A.  Ii. 
Schmidt,  trustee,  against  tbe  Oregon  Gold- 
Mining  Company.  There  was  a  decree  for 
plaintiff,  from  which  he  appeals.    Dismissed. 

This  suit  was  instituted  to  foreclose  three 
several  mortgages  executed  by  the  Oregon 
Gold-Mining  Company  to  A.  L.  Schmidt,  as 
trustee,  to  secure  tbe  payment  of  certain 
bonds  of  the  company  bearing  dates,  re- 
spectively. May  1  and  October  1,  18S8,  and 
September  1,  1889.  Each  of  said  mortgages. 
In  effect,  provides  that  in  case  of  default  of 
the  conditions  imposed  the  trustee  might 
foreclose  and  sell  the  property  described 
therein,  and  that  out  of  the  proceeds  he 
should  be  allowed,  for  attorney's  fees,  such 
sum  as  the  court  might  adjudge  reasonable, 
together  with  all  necessary  costs  and  ex- 
penses Incurred,  including  a  reasonable  com- 
pensation to  himself  for  the  execution  of  the 
trust  The  complaint  sets  forth,  by  appro- 
priate allegations,  the  legal  purport  of  these 
promises;  and  the  prayer,  '  among  other 
things.  Is  "for  Judgment  and  decree  fixing 
and  determining  the  amount  to  which  plain- 
tiff la  entitled  in  this  salt  for  reasonable  at- 

1  For  o^nion  on  rehearing,  see  40  Pae.  1014 
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tomey's  fees  for  foreclosing  the  said  mort- 
gage, and  for  professional  services  herein, 
and  declaring  tlie  same  a  lien  upon  the  said 
mortgaged  property,  rights,  privileges,  and 
franchises,  and  directing  payment  therefor 
out  of  the  proceeds  of  said  mines,  and  the 
proceeds  arising  from  the  sale  of  said  mort- 
gaged property."  The  decree,  among  other 
things,  contains  the  following  findings  and 
provisions,  viz.:  "Now,  at  this  day,  this 
cause  came  on  to  be  heard  upon  the  motion 
of  plaintiff  for  Judgment  and  decree  as  pray- 
ed for  in  the  complaint  herein;  the  plaintiff 
appearing  by  T.  Caivin  Hyde  and  T.  H. 
Crawford,  of  counsel,  and  the  defendant  by 
C.  A.  Johns  and  W.  F.  Butcher,  of  counsd. 
And  it  appearing  to  the  court  tiiat  the 
referee  heretofore  appointed  herein  by  the 
-court  to  take  the  testimony  In  the  case,  and 
to  report  the  same  to  the  court,  together  with 
tils  findings  of  fact  and  conclusions  of  law 
thereon,  namely,  Chas.  F.  Hyde,  an  attorney 
of  this  court,  did,  with  the  assistance  of 
Jolm  Wheeler,  Esq.,  the  official  stenographer 
of  this  court,  proceed  to  hear  and  take  the 
testimony   in   full    of   the   plaintiff   in   this 

■  cauBe  regularly,  as  in  his  appointment  or- 
dered and  directed,  at  which  time  the  said 
defendant  notified  the  plaintiff,  by  and 
through  its  said  attorneys,  that  defendant 
would  offer  no  testimony,  but  would  consent 
to  a  judgment  and  decree  as  prayed  for  in 
plaintiff's  complaint,  and  that  for  this  rea- 
son no  testimony  was  offered  and  taken  on 
behalf  of  the  defendant  by  said  referee  in 
this  cause,  and  it  further  appearing  to  the 
court  that  the  said  referee  has  filed  in  court 
the  testimony  so  taken  by  him  on  behalf  of 
the  plaintiff,  and  the  same  fully  sustains  the 
allegations  of  plaintiff's  complaint,  and  that 
said  defendant,  by  his  said  attorneys,  in 
open  court,  here,  -now  consents  that  a  Judg- 
ment and  decree  may  be  here,  now,  made 
and  entered  in  this  cause  in  favor  of  said 
plaintiff,  A.  L.  Schmidt,  trustee,  and  against 
the  said  defendant,  the  Oregon  Gold-Mining 
Company,  as  prayed  for  in  plaintiff's  com- 
plaint, and  that  in  said  Judgment  and  decree 
the  court  shall  fix  the  referee's  fees  at  the 
sum  of  $200,  the  stenographer's  fees  at  the 

sum  of  $ ,  and  the  plaintiff's  attorneys' 

fees  at  such  sum  as  the  court  may  find  rea- 
sonable for  the  services  performed,  and  that 
the  referee's  fees,  stenograpuer's  fees,  and 
that  the  plalntifTs  attorneys'  fees  shall  be  a 
preferred  lien  upon  the  mortgaged  property 
of  the  defendant,  and  the  proceeds  thereof,  in 
favor  of  the  said  referee,  stenogi-apber,  and  the 
plaintiff's  said  attorneys,  for  the  respective 
amounts  found  due  each,  as  found  and  settled 
by  the  parties  and  the  court,  and  that  they, 
<w  either  of  them,  may  have  execution  there- 
for against  the  said  mortgaged  property. 
•  •  •  (18)  The  court  further  finds  that  the 
sum  of  $5,550  is  a  reasonable  attorney's  fee, 
in  this  suit,  for  the  foreclosure  of  the  said 
several  mortgages  and  trust  deeds,  and  that 

■  of  said  sum  plaintiff's  attorney  T.  Calvin 


Hyde  should  receive  the  sum  of  $2,750,  and 
the  plaintiff's  attorney  T.  H.  Crawford 
should  receive  the  sum  of  $2,750,  and  that 
said  amounts  so  allowed  each  of  said  attor- 
neys should  be  a  preferred  lien  upon  the 
said  mortgaged  premises,  and  upon  the 
funds  arising  from  the  sale  of  the  said  mort- 
gaged property,  for  the  jpayment  of  the 
same,  for  the  enforcement  of  which  either 
of  said   attorneys   should   have   execution. 

•  •  •  (19)  That  upon  the  agreement  of  the 
parties  herein,  made  in  open  court,  the  court 
finds  and  fixes  the  compensation  of  Chas.  F. 
Hyde,  referee  herein,  at  the  sum  of  $200, 
and  the  compensation  of  the  court  stenog- 
rapher, John  Wheeler,  at  the  sum  of  $150, 
and  that  the  compensation  and  fees  of  said 
referee  and  stenographer  should  also  be  pre- 
ferred liens  upon  the  said  mortgaged  prop- 
erty, and  the  proceeds  thereof,  for  the  pay- 
ment of  the  same.  •  •  •  It  is  therefore 
ordered,  considered,  adjudged,  and  decreed 
that  plaintiff,  A.  L.  Schmidt,  as  trustee  for 
the  holders  of  said  bonds,  have  and  recover 
of  and  from  the  defendant  *  •  *  the  fur- 
ther sum  of  $5,500,  reasonable  attorneys' 
fees  herein,  in  trust  for  T.  Calvin  Hyde 
and  T.  H.  Crawford,  plaintifTs  attorneys 
herein,  and  for  the  further  sum  of  $200, 
referee's  fees,  in  trust  for  Chas.  F.  Hyde, 
referee  herein,  and  for  the  further  sum  of 
$150,  stenographer's  fees  herein,  in  trust  for 
John  Wheeler,  court  stenographer,  and  for 
the  costs  and  disbursements  of  this   suit. 

•  ♦  *  And  it  is  further  ordered,  adjudged, 
and  decreed  that  the  Judgment  herein  made 
and  entered  for  attorneys'  fees,  stenograph- 
er's fees,  and  costs  and  disbursements,  be, 
and  the  same  is  hereby,  adjudged  and  de-, 
creed  to  be  a  first  lien  upon  all  the  property 
described  in  said  several  mortgage  deeds, 
and  the  proceeds  arising  from' the  sale  there- 
of, *  *  •  and  that  the  proceeds  arising 
from  such  sale  be  applied  to  the  payment  o£ 
the  attorneys'  fees  decreed  in  this  suit,  the 
referee's  fees,  and  the  stenographer's  fees." 
The  notice  of  appeal  contains  nine  assign- 
ments of  error,  which  may  be  comprised  in 
two,  as  follows:  First,  the  court  erred  in 
finding,  adjudging,  and  decreeing  that  plain- 
tiff recover  of  and  from  defendant  $5,500 
attorneys'  fees  in  trust  for  T.  Calvin  Hyde 
and  T.  H.  Crawford,  $200  in  trust  for  Charles 
F.  Hyde,  referee,  and  the  further  sum  of 
$150  in  trust  for  John  Wheeler,  stenograph- 
er, and  that  these  several  sums  should  be 
a  first  and  superior  lien  upon  the  property 
described  in  the  said  several  mortgages, 
and  directing  the  same  to  t>e  first  paid  out 
of  the  proceeds  thereof;  and,  second,  the 
court  erred  in  not  adjudging  and  decreeing 
the  amount  found  to  be  reasonable  as  at- 
torneys' fees  to  plaintiff,  and  in  not  decree- 
ing to  plaintiff  a  reasonable  sum  as  com- 
pensation for  services  under  his  trust,  as 
such  trustee.  The  appeal  is  taken  by  Messi-s. 
Dolph,  Nixon  &  Dolph,  as  attorneys  for 
plaintiff.    The  defendant  made  no  appear- 
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ance  In  this  court,  but  T.  Calvin  Hyde  and 
T.  H.  Crawford,  In  their  own  behalf,  and  as 
attorneys  for  Charles  F.  Hyde  and  John 
Wheeler,  attack  the  appeal  by  a  motion  to 
dismiss  It,  and  filed  a  brief  herein.  The 
ground  mainly  relied  npon  for  dismissal  is 
that  the  decree  appealed  from  was  given  by 
consent,  and  is  therefore  not  appealable. 

T.   H.  Crawford,  for  the  motion.    J.   N. 
Dolph,  opposed. 

WOLVERTON,  J.  (after  stating  the  facts). 
Section  530,  Hill's  Ann.  Laws  Or.,  proTldes, 
"Any  party  to  a  Judgment  or  decree  other 
than  a  judgment  or  decree  given  by  con- 
fession, or  for  want  of  an  answer,  may  ap- 
peal therefrom."  The  decree  appealed  from, 
in  a  strict  sense,  is  neither  a  decree  given  by 
confession,  nor  for  want  of  an  answer.  But 
it  has  been  held  by  this  court  that  by  con- 
senting to  the  rendition  of  a  Judgm«it 
against  himself  the  defendant,  in  efTect, 
waives  his  answer,  and  thereby  leaves  no 
issue  in  the  case  to  be  tried,  and  that  from 
such  a  Judgment  no  appeal  lies.  Rader  y. 
Barr,  22  Or.  496,  29  Pac.  889.  In  the  present 
case  the  decree  shows  upon  its  face  that  the 
"defendant,  by  his  said  attorneys,  in  open 
court,  here,  now  consents  that  a  Judgment 
and  decree  may  be  here,  now,  made  and  en- 
tered *  •  •  as  prayed  for  in  plaintiff's 
complaint"  What  more  could  plaintiff  have 
obtained  In  the  absence  of  an  answer,  or  up- 
on defendant's  entire  default?  The  recitals 
In  the  decree  also  show  that  the  defendant 
gave  its  consent  to  the  fixing  of  plaintiff's 
attorneys'  fees  by  the  court  at  such  sum  as 
.  it  should  find  reasonable,  and,  there  being  no 
evidence  In  the  record  to  guide  it  In  de- 
termining what  would  be  reasouable,  we  con- 
clude that  the  parties  intended  that  the  court 
should  ascertain  the  amount  in  Its  own  way, 
and  that  they  should  be  bound  by  the  result. 
And,  further,  It  Is  apparent  that  the  amount 
of  the  attorneys'  fee  which  plaintiff  should 
recover,  and  have  entered  in  the  decree  as 
the  findings  of  the  court,  was  a  matter  not 
to  be  determined  by  the  court  in  invitum. 
The  simple  fact  that  plaintiff  did  not  com- 
plain of  the  court's  Judgment  in  fixing  this 
sum  at  $5,500  would  indicate  that  he  so  un- 
dei-ptood  It,  and  expected  to  be  fully  bound 
thereby.  All  other  conditions  of  the  decree 
appear  to  be  either  deducible  directly  from 
the  alipgntions  of  the  complaint,  or  were 
specially  consented  to  by  the  defendant.  As 
to  the  matter  of  the  referee's  and  stenogra- 
pher's fees,  the  record  shows'  that  they  were 
fixed  and  entered  by  the  express  agreement 
of  both  parties.  So  we  have  here  a  decree 
which  the  plaintiff,  through  his  attorney, 
specifically  requests  the  court  to  make,  and 
the  defendant  has,  upon  the  record,  con- 
sented to  every  feature  of  it  True,  the 
record  does  not  show  upon  its  face  tliat  the 
plaintiff  consented  to  the  decree  in  the  form 
as  entered,  but  it  was  entered  nevertheless 


at  bis  expressed  request,  so  that  this  decree 
is  essentially  a  consent  decree.  The  condi- 
tions, simply  stated,  are,  the  court  is  request- 
ed by  one  party  to  make  certain  findings, 
and  to  enter  a  decree  thereon,  with  certain 
definite  conditions.  To  all  this  the  other 
party  consents,  and  the  decree  is  entered. 
Now  the  party  making  the  request  appeals 
to  this  court  and  demands  that  the  decree 
be  reversed  in  part,  without  even  so  much 
as  moving  the  lower  court  to  modify  its 
findings,  or  the  decree  entered  thereon,  or 
calling  its  attention  to  errors  and  irregulari- 
ties, so  that  the  court  could,  upon  Its  own 
motion,  purge  the  record  of  its  Infirmities. 
To  say  the  least,  this  is  not  fair  treatment 
of  the  court  below,  and  in  support  of  its 
decree  this  court  will  presume  the  consent  of 
plaintiff  to  the  entry  thereof  in  its  present 
form.  Hayne,  New  Trial  &  App.  p.  848,  { 
285:  Parker  v.  Altschul,  60  Cal.  380;  Leese  v. 
Clark,  28  Cal.  36,  37;  Wilson  v.  Dougherty, 
45  Cal.  35;  Reynolds  v.  Hosmer,  45  CaL  U27. 
Consent  excuses  error,  and  ends  all  conten- 
tion between  the  parties.  It  leaves  nothing 
for  the  court  to  do  but  to  enter  what  the 
parties  have  agreed  upon,  and,  when  so  en- 
tered, the  parties  themselves  are  concluded. 
From  such  a  decree  there  Is  no  appeal. 
Beach,  Mod.  Eq.  Prac.  S  795;  Armstrong  v. 
Cooper,  11  111.  640.  Under  section  092  of  the 
Revised  Statutes  of  the  United  States,  the 
practice  of  the  national  courts  is  to  entertain 
an  appeal  from  a  consent  decree;  but  they 
will  not  decide  any  matters  that  appear  to 
have  been  consented  to  by  the  parties,  and  if 
the  errors  complained  of  come  within  the 
waiver  the  decree  of  the  court  below  will  be 
amrmed.  Railroad  v.  Ketchum,  101  U.  S. 
295.  This  court,  however,  is  committed  to 
the  doctrine  that  no  appeal  lies  from  such  a 
decree.  See  Rader  v.  Barr,  supra.  For  these 
reasons  the  appeal  must  be  dismissed. 

It  is  further  claimed  that  notwithstand- 
ing the  parties  may  have  consented  to  all 
the  terms  and  conditions  of  the  decree,  yet 
tliat  those  portions  thereof  wherein  it  is 
found  and  decreed  that  plaintiff  have  and 
recover  of  and  from  the  defendant  $2,750  in 
ti-ust  for  T.  Calvin  Hyde,  $2,750  in  trust  for 
T.  H.  Crawford,  $200  in  trust  for  Charles  F. 
Hyde,  and  $150  in  trust  for  John  Wheeler 
are  entirely  without  the  scope  of  the  com- 
plaint, and  for  that  reason  void,  and  there- 
fore reversible  upon  appeal.  Undoubtedly, 
under  the  allegations  of  the  complaint  the 
plaintiff  could  recover  the  fees  named.  He 
sues  in  the  capacity  of  trustee,  and  what- 
ever he  may  recover  by  reason  of  the  decree 
would  be  in  trust  for  the  bondholders.  Now 
if,  at  his  own  request  the  court  has  decreed 
that  he  recover  these  certain  fees  In  trust 
for  the  parties  named,  who,  for  all  that  ap- 
pears of  record,  have  earned  them,  when,  at 
the  same  time,  he,  as  trustee  for  the  bond- 
holders, is  under  personal  obligations  to  these 
parties  for  services  rendered  in  the  suit  in- 
stituted by  him,  we  cannot  say  that  these 
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provisions  are  so  entirely  without  the  scope 
of  the  pleadings,  and  the  anthorlty  of  the 
parties  to  agree  to  under  them,  as  that  the 
conrt  will  declare  them  void  at  the  instance 
of  a  party  requesting  the  court  to  enter  Just 
such  a  decrea  We  therefore  consider  the 
point  not  well  taken. 

As  to  the  error  assigned  because  the  court 
did  not  ascertain  and  decree  to  plalutift  a 
reasonable  sum  as  compensation  for  services 
rendered  as  trustee,  if  the  question  was  prop- 
erly here  we  could  not  consider  It,  as  no  tes- 
timony is  found  In  the  record  upon  which  to 
base  such  a  finding  and  decree. 


<22  KeT.  36S) 

HDTGHENS  v.  SUTHERLAND.    (No.  1,- 

423.) 
(Supreme  Court  of  Nevada.    May  31,  1895.) 

SXPABABLB  CONTUACTS  —  CoNSTRUCTIOH — AOTIOW 
FOB  BkBACH — CoUFLAiKT. 

1.  Whether  a  contract  is  entire  or  separable 
into  several  distinct  and  independent  contracts  is 
a  question  of  intention  of  the  parties,  to  be  ascer- 
tained from  the  langnnge  employed  and  the  sub- 
ject-matter of  the  contract. 

2.  Where  a  contract,  altbon^b  contained  in 
the  same  instrument,  is  severable  mto  distinct  and 
independent  contracts,  a  h-(>ach  of  one  of  these 
contracts  does  not  const  i  ^  te  a  breach  of  otli- 
««. 

3.  Where  a  complamt  upon  a  contract  does 
Bot  show  a  breach  of  the  contract  by  the  defend- 
ant, it  fails  to  state  facta  sufficient  to  constitute 
a  cause  of  action. 

4.  The  defendant  purchased  mining  property 
from  the  plaintiff,  for  which  he  agreed  to  pay  him 
a  certain  proportion  of  the  net  proceeds  of  the 
mines,  and  also  to  employ  him  as  superintendent, 
at  a  salary  payable  monthly.  Beld,  that  these 
contracts  were  separable,  and  that  the  discharge 
of  the  plaintiff,  though  wrongful,  constituted  no 
breach  of  the  contract  concerning  the  net  pro- 
ceeds. 

(Syllabus  by  Bigelow,  O.  J.) 

Appeal  from  district  court,  Humboldt 
county;  A.  B.  Cheney,  Judge. 

Action  on  a  contract  by  H.  H.  Hutchens 
against  James  Sutherland.  Plaintiff  had 
Judgment  for  a  part  of  his  claim,  and  from  a 
judgment  of  nonsuit  as  to  the  balance  be  ai>- 
peals.     Aflarmed. 

Curler  &  Curler  and  Thomas  B.  Haydon, 
for  appellant  M.  S.  Bonnifield  and  &  J. 
Bonnifleld,  for  respondent. 

BIGELOW,  C.  J.  On  the  13th  day  of 
March,  1881,  the  plaintiff  sold  the  defendant 
several  mining  claims,  together  with  other 
real  and  personal  property,  for  a  considera- 
tion, of  $10,U00  paid,  and  50  per  cent,  of 
the  net  proceeds  of  the  mines,  until  the  sum 
of  $20,000  more  should  be  paid  him.  An  in- 
strument in  writing  was  drawn  up  to  this 
effect,  in  which  It  was  stated  that  it  was  dis- 
tinctly understood  and  agreed  that  the  |20,> 
000  were  not  to  be  paid  until  there  were  net 
proceeds,  and  then  only  out  of  50  per  cent, 
of  such  net  proceeds.  The  Instrument  also 
contained  a  provision  that  the  plaintiff 
■honld  finish  a  smelting  furnace,  then  partly 


erected  upon  the  property,  or.  If  be  did  not. 
the  defendant  might  complete  it,  and  retain 
the  expense  of  so  doing  out  of  any  moneys 
thereafter  to  become  due  plaintiff.  Also 
tliat.  If  defendant  should  be  dispossessed 
from  any  of  the  mining  claims,  be  could  re- 
tain $2,000  for  each  claim  so  taken  from 
him.  On  March  20th  another  writing  was 
entered  into,  whereby  the  plaintiff  agreed  to 
act  as  superintendent  of  the  mining  opera- 
tions to  be  carried  on  upon  the  property, 
"said  services  to  commence  April  1,  1891, 
and  to  continue  for  such  time  as  may  be  re- 
quired to  complete  the  payment  In  full  of 
the  purchase  price  for  said  property,  and 
for  such  longer  time  as  may  be  agreed  upon 
if  so  desired.  In  consideration  of  the  above, 
said  Sutherland  hereby  agrees  to  pay  said 
Hutchens  the  sum  of  one  hundred  dollars 
per  month,  payable  monthly,  for  said  serv- 
ices." The  plaintiff  testifies  that  this  was 
a  part  of  the  original  agreement  made  for 
the  sale  of  the  mines,  but  was  left  out  of 
the  first  Instrument  by  a  mistake,  and  we 
shall  consider  the  case  upon  the  theory  that 
such  Is  the  fact  Mining  operations  were 
begun  and  carried  on  under  the  superln- 
tendency  of  the  plaintiff  until  December, 
1892,  when  he  was  virtually  superseded  as 
superintendent  by  an  agent  of  plaintiff,  who . 
continued  the  mining  until  some  time  In 
March,  1893.  On  March  17,  1893,  the  plain- 
tiff was  discharged,  and  he  commenced  this 
action  on  April  5,  1893.  He  sues  for  $20,- 
OOO,  balance  due  on  the  sale,  and  for  six 
months'  services  as  superintendent,  for 
which  be  had  not  been  paid.  He  obtained 
judgment  for  the  balance  due  upon  his  wa- 
ges, but  was  nonsuited  on  the  other  claim, 
and  from  that  nonsuit  he  appeals. 

The  complaint  docs  not  allege  that  there 
have  been  any  net  proceeds  from  the  mines, 
nor  that  a  reasonable  effort  to  obtain  nei 
proceeds  had  not  been  made,  nor  that  de- 
fendant had  sold  the  property,  or  otherwise 
disabled    himself   from    obtaining    net    pro 
ceeds;   but  his  right  to  recover  is  based  up 
on  the  theory  that  the  discharge  of  the  plain 
tiff  from  his  superintendency  constituted  n 
breach    of    the   contract,   and   entitled    the 
plaintiff  to  immediately  recover  the  balance 
on  the  purchase  price  of  the  property.     The 
plaintliTB  attorneys  have  correctly  recognlz 
ed  that  for  such  discharge  to  constitute  a 
breach  of  the  contract  concerning  the  sale 
of  the  mines  It  must  appear  that  the  con 
tract  was  entire.     If,  although  contained  lu 
the  same  instrument,  there  were  really  twn 
separate  and  distinct  contracts,— one  for  the 
sale,  and  another  for  the  plaintiff's  employ- 
ment,—«  breach  of '  one  would  not  consti- 
tute a  breach  of  the  other.    Whether  a  con- 
tract  is   separable  or  entire   is   a   question 
of  the  Intention  of  the  parties,  to  be  deter 
mined  by  considering  the  language  employ- 
ed and  the  subject-matter  of  the  contract. 
If  the  part  to  be  performed  by  one  party 
consists   of   several   distinct  and    separati: 
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Items,  and  the  price  to  be  paid  by  the  other 
is  apportioned  to  each  item  to  be  performed, 
such  a  contract  will  generally  be  held  to  be 
separable.  2  Pars.  Cent.  517;  State  v.  Jones, 
21  Nev.  510,  34  Pac.  450,  and  cases  there 
cited.  We  think  this  is  such  a  contract  as 
that  above  described.  It  consists  of  several 
distinct  and  separate  items,  performed  and 
to  be  performed  by  the  plaintiff,  and  the 
price  to  be  paid  is  apportioned  to  each  of 
the  items.  Prima  facie,  this  malses  It  a  sev- 
erable contract,  and  we  find  nothing  in  the 
Insti-ument  that  indicates  a  different  Inten- 
tion. On  the  contrary,  the  language  used  In 
other  parts  of  the  agreement  strengthens 
this  conclusion.  If  the  plaintiff  failed  to 
complete  the  furnace,  this  was  not  to  abro- 
gate the  contract,  but  the  penalty  for  the 
failure  was  to  be  what  it  would  cost  the  de- 
fendant to  complete  it.  Even  if  the  title  to 
some  of  the  mines  failed,  the  sale  was  still 
to  stand.  The  consideration  for  the  sale— 
the  plaintiff's  share  of  the  proceeds— -was 
fixed  and  determined.  A  fixed  sum,  payable 
every  month,  was  to  be  paid  him  for  his 
services.  This  part  of  the  agreement  was 
an  ordinary  contract  of  hiring,  to  continue 
until  the  happening  of  an  uncertain  event 
In  the  future.  Although  a  part  of  the  agree- 
ment as  originally  made,  it  could  have  been 
as  well  made  at  any  other  time,  and  could 
have  l)een  contained,  as  it  really  was,  in  a 
separate  instrument.  Each  agreement  was 
complete  In  Itself.  The  hiring  of  the  plain- 
tiff did  not  increase  the  defendant's  liability 
on  the  sale,  nor  did  it  increase  the  plaintlfif's 
security,  for  there  was  no  provision  that  he 
was  to  have  any  particular  control  or  man- 
agement of  the  mining  operations;  and,  in 
its  absence,  we  must  suppose  the  intention 
was  that  be  should  act  under  the  control 
and  direction  of  the  owner,  the  same  as  any 
other  superintendent  would.  Again,  it  is  un- 
reasonable to  suppose  that  the  parties  in- 
tended the  rendition  of  the  services  by  the 
plaintiff  to  constitute  a  condition  precedent 
to  the  payment  for  the  mines,  so  that,  no 
matter  what  the  mines  might  produce  in  the 
way  of  net  proceeds,  he  would  have  forfeit- 
ed all  claim  upon  them  had  he  died,  or  be- 
come sick,  or  by  reason  of  disagreement  with 
his  employer,  or  for  other  reason,  had  ceased 
to  work  for  him.  But  if  he  would  not,  then 
the  defendant  did  not  incur  a  like  penalty  by 
discharging  him.  It  would  be  equally  ab- 
surd to  suppose,  without  clear  language  to 
that  effect,  that  the  defendant  intended  to 
bind  himself  to  keep  the  plaintiff  employed  as 
superintendent,  whether  satisfied  or  not  with 
his  services,  or.  If  he  did  not,  to  pay  him  im- 
mediately his  full  share  of  net  proceeds  that 
might  never  be  obtained.  Particularly  is 
this  the  case  in  view  of  the  statement  in  the 
agreement  that  the  $20,000  was  to  be  paya- 
ble only  out  of  such  net  proceeds.  The 
equitable  and  fair  construction  to  be  placed 
upon  the  instrument  is  that  it  was  intended 
to  cover  two  separate  and  distinct  contracts. 


for  the  breach  of  either  of  which  the  party 
committing  it  should  Incur  only  a  liability 
for  the  damages  sustained  by  the  other 
through  that  breach;  and  we  find  nothing 
in  the  matter  to  Indicate  any  different  in- 
tention. Considering  it  thus,  the  plaintiff  has 
claimed  no  damages  for  a  breach  of  the  con- 
tract of  employment  except  the  balance  of 
wages  due  him,  and  for  this  he  has  obtained 
judgment.  As  to  the  contract  for  payment 
for  the  property  sold,  it  is  not  alleged  that 
the  defendant  has  obtained  any  net  pro- 
ceeds, nor  that  be  has  failed  in  any  way  to 
comply  with  any  of  either  the  express  or 
implied  conditions  of  his  agreement.  Sncb 
being  the  case,  we  are  of  the  opinion  that 
the  complaint  fails  to  show  any  breach  of 
this  contract  by  the  defendant,  and  conse- 
quently that  it  fails  to  state  facts  sufficient 
to  constitute  a  cause  of  action.  As  we  un- 
derstand the  evidence,  it  is  no  better  than 
the  complaint,  and  equally  fails  to  show  a 
cause  of  action  existing  upon  this  claim  at 
the  time  of  the  commencement  of  the  suit, 
whatever  may  have  lieen  the  case  since.  If 
so,  it  was  no  injury  to  plaintiff  that  his  com- 
plaint was  held  good  upon  demurrer.  If 
anything,  tliat  was  an  error  in  his  favor. 
The  judgment  is  affirmed. 

BELKNAP,  J.,  concurs. 

BONNIPIELD,  J.,  having  been  an  attor- 
ney In  the  case  In  the  lower  court,  did  not 
participate  In  the  decision. 


as  Mont  US) 

ZICKLER  V.  DEEOAN  et  al. 

(Supreme  Court  of  Montana.     May  20,  1895.) 

Motion  fob  New  TniAL— Specificatioss  op  Er- 
ror— ScFPioiBNCY  —  Equitable  Frocebdiko — 
Review  on  Appbal— Compbtbkot  of  Jckor. 

1.  Where  the  record  was  voluminous,  a  speci- 
fication  of  error  on  motion  for  a  new  trial,  mere- 
ly stating  tliat  "the  evidence  clearly  shows"  that 
a  certain  condition  of  the  contract  had  been  ful- 
filled, without  pointing  out  wherein  the  evidence 
of  a  breadi  of  sncb  condition  was  insnifident,  was 
properly  ignored. 

2.  A  specification  of  error,  on  motion  for  a 
new  trial,  statinK  that  "the  only  ores  disposed  of 
by  the  defendants,  and  the  moneys  received  there- 
for, have  been  fully  accounted  for  to  the  plain- 
tiff," intended  to  show  that  a  verdict  for  the  plain- 
tiff, under  pleadings  charging  the  defendants  with 
having  converted  ore  lielonging  to  plaintiff,  was 
against  the  evidence,  wag  iusu£Scient. 

3.  Where  the  jury  had  found  that  defend- 
ants, while  working  plaintiff's  mine  under  a  con- 
tract of  lease,  had  attempted  to  relocate  It  for 
their  own  benefit,  a  specification  of  error,  on  mo- 
tion for  a  new  trial,  which  did  not  attempt  to 
point  out  wherein  the  evidence  was  insuSicieut  to 
sustain  the  finding,  was  properly  ignored. 

4.  Where  the  defendant,  in  an  action  against 
him  for  failure  to  account  for  the  profits  of  a 
mine  which  he  held  as  lessee,  alleged  no  facts 
showing  the  plaintiCTs  acquiescence  in  the  method 
of  accounting  adopted  by  him.  such  acquiescence 
could  not  be  nrged  as  ground  for  a  new  trial. 

5.  In  an  action  in  the  natnre  of  an  eqnity 
proceeding,  the  findings  by  the  jury  being  merely 
advisory,  the  erroneous  overruling  of  a  diallenga 
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to  s  juror  It  not  groand  for  reversal,  where  the 
findings  are  not  attacked  by  proper  specifications 
of  error. 

Appeal  from  district  court,  Jeffeivon  coun- 
ty;  EYank  Showers,  Jndge. 

Action  by  Louis  Zlckler  against  Ross  Dee- 
can  and  Thomas  Moran.  Prom  a  Judgment 
for  plaintiff,  and  an  order  denying  a  motion 
for  a  new  trial,  defendants  appeaL  Affirmed. 

Blla  L.  Knowles,  for  appellants.  T.  J. 
Walsh  and  G.  B.  Nolan,  for  respondent 

DE  WITT,  J.  The  defendants  appeal  from 
a  Judgment  rendered  in  favor  of  plaintiff, 
and  from  an  order  denying  defendants'  mo- 
tion for  a  new  t^ial.  The  plaintift  and  de- 
fendants had  entered  Into  a  contract  In  ref- 
erence to  certain  mining  premises,  which 
contract  was.  In  part  In  the  nature  of  a 
lease  from  plaintiff  to  defendants.  But  In 
other  respects  the  contract  was  more  than  a 
lease,  and  In  some  of  Its  provisions  borders 
closely  upon  a  partnership  agreement  for  the 
working  of  the  mine.  The  complaint  In  the 
action  pleads  the  contract  In  full.  By  that 
pleading  It  appears  that  the  defendants  had 
done  acts  which  they  had  agreed  not  to  do, 
and  bad  left  undone  many  acts  which  they 
had  agreed  to  perform.  Defendants  were 
In  possession  of  the  premises  as  lessees  of 
plalntlfT,  so  far  as  the  contract  was  a  lease, 
but  It  was  set  up  In  the  complaint  that  de- 
fendants were  claiming  the  title  to  the  prem- 
ises by  virtue  of  a  relocation  of  the  same  In 
their  own  names.  The  plaintiff  brought  this 
action  to  qniet  his  title  in  and  to  the  mining 
premises,  against  all  claim  of  defendants, 
and  for  an  injunction  restraining  the  de- 
fendants from  In  any  manner  interfering 
with  the  plaintiff's  possession  of  the  prem- 
ises, and  from  mining  or  working  the  same, 
or  extracting  ores  therefrom,  or  from  re- 
moving or  disposing  of  any  ore  extracted, 
and  for  such  other  and  further  relief  as  to 
the  court  may  seem  Just  He  also  asks  that 
possession  be  delivered  to  him.  Plaintiff  al- 
leges breaches  of  the  conditions  of  the  con- 
tract in  many  respects;  one  of  which  was 
that  defendant  Deegan,  who  was  manager 
and  superintendent,  had  failed  to  account  to 
the  plaintiff  and  Thomas  Moran,  the  other 
defendant  each  month,  in  accordance  with 
the  terms  of  the  contract  The  contract 
particularly  set  forth  the  time  when  and  the 
manner  in  which  the  accountings  should  be 
made.  On  motion  for  new  trial  the  defend- 
ants made  the  following  specification  of  er- 
ror: "The  evidence  clearly  shows  that  the 
defendant  Ross  Deegan  accounted  to  the 
plaintiff  and  defendant  Thomas  Moran  each 
month,  in  accordance  with  the  tei-ms  of  said 
lease."  This  court  has  not  of  late,  often 
criticised  specifications,  and  has  been  de- 
cidedly lenient  in  entertaining  appeals  where 
the  specifications  were  perhaps  not  wholly 
what  they  should  be.  But  this  specification 
above  quoted  is  Inexcusably  Insufficient 
Thorp  v.  Freed,  1  Mont.  651;  Bank  v.  Rob- 


erts, 9  Mont  823,  23  Pae.  718.  There  are 
over  300  pages  of  record  in  this  case,  and 
this  specification  makes  no  pretense  of 
pointing  out  in  any  way,  wherein  the  evi- 
dence is  insufficient  The  specification  is 
little  more  than  a  repetition  of  the  state- 
ment of  a  ground  for  a  motion  for  a  new 
trial,  as  required  to  be  set  out  in  the  notice 
of  the  motion.  The  district  court  was  Jus- 
tified in  ignoring  this  specification. 

Another  matter  set  up  in  the  complaint 
was  that  the  defendants  took  and  carried 
away  and  secreted  about  $5,000  worth  of 
ore,  when  the  contract  provided  that  all  ore 
should  be  accounted  for.  As  to  this  matter 
defendants  specify  insufficiency  of  the  evi- 
dence, as  follows:  "The  evidence  clearly 
shows  that  tlie  identical  ores  claimed  by 
plaintiff  to  be  of  the  value  of  about  $5,000, 
and  to  have  been  taken  by  defendants  with 
the  intent  to  fraudulently  defraud  plaintiff 
of  his  Interest  therein,  were  replevied  by 
plaintiff  in  a  suit  in  the  district  court  of  the 
First  Judicial  district  and  have  by  him  been 
converted  to  his  own  use,  and  kept  from  the 
possession  of  the  defendants  herdn."  This 
specification  is  remarkable.  The  defend- 
ants being  charged  with  misappropriating 
$5,000  worth  of  ore,  they  say  that  the  evi- 
dence did  not  sustain  the  charge  of  the 
plaintiff  In  this  respect  for  the  reason  that 
the  $5,000  worth  of  ore  claimed  to  be  appro- 
priated by  defendants  was  not  appropriated, 
because  the  plaintiff,  in  order  to  prevent  a 
final  conversion  by  defendants,  took  and 
obtained  the  ore  by  the  legal  adjudication  of 
a  court  It  is  a  matter  of  course  that  the 
district  court  was  Justified  in  Ignoring  such 
a  specification. 

It  was  also  charged  by  plaintiff  that  ores 
had  been  disposed  of  by  defendants.  In 
order  to  show  that  the  verdict  of  the  Jury  In 
this  respect  was  against  the  evidence,  the 
defendants  specify  as  follows:  "That  th" 
only  ores  disposed  of  by  the  defendants,  and 
the  moneys  received  therefor,  have  been  fully 
accounted  for  to  plaintiff."  This  is  the  same 
sort  of  an  insufficient  specification  as  the  first 

One  provision  of  the  contract  was  that 
If  defendants  made  any  discoveries  of  ore, 
they  should  not  locate  said  discoveries  for 
themselves,  but  that  if  they  were  located. 
it  should  be  In  the  name  and  for  the  bene- 
fit of  the  plaintiff.  One  of  the  charges  made 
by  the  complaint  was  that  the  defendants 
had  located,  or  attempted  to  locate,  the 
premises  in  their  own  name,  in  order  to  de- 
prive plaintiff  of  his  title  therein.  It  was 
claimed  by  plaintiff  that  the  defendants,  in 
tAe  language  of  miners.  Jumped  the  plain- 
tiff's claim  while  they  (defendants)  were  in 
possession  for  the  plaintiff.  What  the  re- 
sult of  such  an  attempt  would  or  could  b* 
we  need  not  determine,  but  need  notice  onlj 
the  findings  of  the  Jury,  and  the  specification 
of  insufficiency  of  the  evidence  In  this  re- 
spect Upon  this  question  the  Jury  made  tbr 
following  findings:    "(1)  Did  the  defendants. 
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at  the  time  they  posted  the  notice  of  loca- 
tion, and  marked  the  boundaries  of  the  Frei- 
burg Mine,  Intend  to  secure  title  to  said 
ground  for  themselves?  Answer.  Yes.  (2) 
Did  the  defendants,  at  the  time  they  posted 
the  notice  of  location,  and  marked  the  bound- 
aries of  the  Freiburg  Mine,  Intend  to  convey 
'to  plaintiff  such  rights  as  might  arise  from 
such  posting  of  notice  and  marking  of  bound- 
aries? Answer,  No."  The  defendants'  speci- 
fication of  error  upon  this  point  is  as  foUows: 
"That  defendants'  partial  acts  of  location, 
complained  of  by  plaintiff,  were  performed 
for  his  benefit,  and  for  the  purpose  of  pro- 
tecting their  leasehold  rights,  and  were  not 
performed  for  the  purpose  of  setting  up  in 
themselves  a  title  adverse  to  plaintiff's  title, 
if  any  title  he  had."  This  specification  Is 
simply  a  very  brief  syllabus  of  that  Issue,  as 
set  up  In  the  pleadings.  One  question  for 
decision  was  whether  the  defendants  at- 
tempted to  relocate  the  mine  for  their  own 
benefit,  or  for  that  of  the  plaintiff.  The  jury 
found  against  the  defendants  In  this  qiies- 
tlon.  Their  specification  makes  no  pretense 
of  pointing  out  wherein  the  evidence  was  In- 
sufilclent  to  sustain  this  finding.  The  two 
findings  which  we  have  recited  above  are 
the  only  special  findings.  There  Is  also  a 
general  verdict  in  favor  of  the  plaintiff,  and 
that  he  is  entitled  to  the  possession  of  the 
premises. 

It  is  also  specified  that  the  verdict  Is 
against  the  law,  because  tlie  plaintiff  acqui- 
esced In  Deegan's  method  of  accounting,  as 
defendants  call  It,  or  failure  to  account,  &» 
plaintiff  claims  It  was.  But  there  was  nc> 
pleading  of  any  such  acquiescence,  so  ««  to 
constitute  a  waiver,  as  the  defendants  claim. 

There  Is  a  long  list  of  assignments  of  al- 
leged errors  of  law,  many  of  which  were  as 
to  matters  of  discretion  In  the  district  court, 
most  of  which  are  frivolous,  and  most  of 
which  are  not  discussed  by  appellants'  coun- 
sel at  all,  and  none  of  which  are  of  such  a 
substantial  character  as  to  reverse  the  judg- 
ment and  order.  There  is  one  matter,  how- 
ever, to  which  we  must  give  attention.  This 
Is  the  alleged  waiver  of  one  of  defendants' 
peremptory  challenges.  It  Is  argued  by  re- 
spondent that  the  question  is  not  properly 
raised  by  the  record.  We  will  pass  that 
question  of  practice,  however,  and  notice  the 
alleged  error.  The  record  shows  the  follow- 
ing: "During  the  selection  of  the  Jury,  coun- 
sel for  defendants  states:  'We  waive  our  sec- 
ond challenge.'  Whereupon  counsel  for  plain- 
tiff peremptorily  challenges  one  of  the  jurors 
then  in  the  box.  The  court  then  gives  coun- 
sel for  defendants  the  privilege  of  exercising 
his  third  challenge  against  the  last  juror  that 
entered  the  box.  Counsel  for  defendants 
peremptorily  challenges  Lees  Taylor,  a  Juror 
In  the  box  at  the  time  defendants  waived 
thetr  second  challenge,  which  challenge  Is 
overruled  by  the  court,  and  to  which  ruling 
of  the  court  counsel  for  defendants  hereupon 
duly  except"    This  seems  to  be  an  equity 


action,  or  an  action  for  the  equitable  relief 
for  quieting  the  title  of  plaintiff,  and  enjoin- 
ing the  defendants  in  the  respects  as  set 
forth  in  the  opening  portion  of  this  opinion, 
and  for  such  other  and  further  relief  as  to 
the  court  may  seem  just.  The  plaintiff  was 
In  the  possession  of  the  premises  by  his  ten- 
ants, the  defendants  (section  366,  Code  Civ. 
Proc.),  so  far  as  the  defendants  may  be  con- 
sidered tenants;  or,  so  far  as  the  contract 
was  in  the  nature  of  a  partnership,  plaintiff 
and  defendants  were  each  In  possession.  If 
one  were  required  to  strictly  classify  this 
action  under  the  old  forms,  possibly  some 
difficulties  might  be  encountered.  Indeed, 
there  are  some  peculiar  features  In  the  case. 
But  they  are  not  raised  by  the  record.  In 
any  event,  it  Is  true  that  the  case  has  been 
treated  by  counsel  and  the  district  court 
as  one  for  equitable  relief.  Certainly  equita- 
ble relief  was  demanded,  and  was  granted, 
and  was  the  main,  if  not  the  only,  object  of 
the  action.  As  the  equitable  character  of  the 
action  has  never  been  questioned,  and  seems 
at  all  times  to  be  conceded,  we  feel  Justified 
In  adopting  that  view.  The  question,  then, 
is  presented  whether,  in  an  action  for  equi- 
table relief,  the  findings  of  the  jury  being  ad- 
visory, there  was  prejudicial  error  in  refus- 
ing to  allow  the  defendants  to  peremptorily 
challenge  juror  Taylor,  as  set  forth  In  the 
extract  from  the  record  above  quoted.  In 
the  case  of  Leggatt  v.  Leggatt,  13  Mont.  100, 
33  Pac.  5,  we  said:  "The  appellant  contends 
that  his  challenge  for  cause  to  juror  Helllg 
should  have  tteen  sustained.  But,  if  this 
were  error,  it  is  not  now  material,  because 
the  findings  were  advisory,  and  were  adopt- 
ed by  the  court,  and  are  not  now  attacked." 
The  case  at  bar.  In  this  respect,  is  precisely 
like  the  Leggatt  Case,  with  the  slight  differ- 
ence that  In  the  Leggatt  Case  the  findings 
were  not  attempted  to  be  attacked.  Here, 
as  in  the  Leggatt  Case,  the  findings  were 
adopted,  and  judgment  entered  thereui>on. 
Also  In  this  case  the  findings  are  not  at- 
tacked,—that  is,  not  attacked  in  any  manner 
by  which  this  court  can  notice  the  objections 
thereto,— for  the  reason  that  error  Is  not 
specified  so  that  it  can  be  considered.  There- 
fore the  findings  are  the  facts  of  the  case. 
Therefore,  if  the  findings  are  the  facts,  not 
impeached  In  the  method  provided  by  law, 
there  can  be  no  prejudicial  error  In  the  re- 
fusal of  a  challenge  to  a  Juror  who  partici- 
pates In  the  findings  which  are  now  the  un- 
questioned facts  of  the  case;  for,  suppose 
It  were  held  that  the  refusal  of  the  challenge 
to  juror  Taylor  was  error,  still,  how  can  the 
appellants  be  injured,  when  it  is  conceded 
that  the  findings  of  the  jury,  adopted  by  the 
court,  are,  In  the  absence  of  assignment  of 
error,  the  facts  of  the  case?  We  find  no  rea- 
son for  disturbing  the  Judgment  or  the  o»Tler 
appealed  from,  and  the  same  are  affirmed. 

PEMBERTON,  O.  J.,  and  HUNT,  J.,  con- 
cur. 
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WATSON  V.  SAWYER  et  al. 

(Supreme  C!ourt  of  Washington.    May  27,  1893.) 

Dismissal  op  Appcai.— Finuinos  op  Fact  —  Par- 

tie8— cosstructiojj  op  mobtoaob — extent  op 

LiSX — COUMISSIONS  AND  ATTOBSET'S  FeES. 

1.  Defendanta  to  a  mortgage  foreclosure  snit 
whose  interests  have  attached  subaetiuent  to  that 
of  plaintiff,  and  who  appear  oniy  to  disclaim  ti- 
tle, and  as  to  whom  the  suits  are  dismissed,  are 
not  n*>cfssary  parties  to  an  appeal. 

2.  A  statement  of  facts  is  not  necessary  on  an 
appeal  taken  to  determine  whether  the  conclu- 
sions of  law  and  the  dtcree  were  warranted  by  the 
findings  of  fact. 

3.  An  appeal  will  not  be  dismissed  because 
the  findings  of  fact  are  insufficient  to  determine 
the  rights  of  tha  parties. 

4.  Where  a  borrower  agrees  to  pay  an  agent 
a  commission  for  procnrin?;  a  loan,  and  the  agent 
makes  the  loan  himself,  and.  after  the  execution 
of  the  note  and  the  mortgage  secaring  it.  the 
parties  specifically  agree  that  the  agent  shall  re- 
tain ont  of  the  amount  of  the  loan,  the  commis- 
sion agreed  upon,  the  mortgage  creates  a  lien  for 
the  amoant  of  the  commission. 

5.  A  provision,  in  a  mortgage  securing  a  note 
and  attorney's  fees,  that,  if  the  note  is  collected 
by  snit.  the  attorney's  fees  may  be  retained  ont 
of  the  mone.vs  realized  upon  foreclosure  sale,  will 
not  prevent  the  mortga-re  from  being  a  lien  for 
the  attorney's  fees,  when  the  same  provision 
states  that  the  principal  and  inter«^t  may  be  re- 
tained out  of  the  amount  so  realized,  and  the 
morteace  further  provides  that  th<'  fees  may  he 
retained,  though  the  foreclosure  snit  is  com- 
promised before  judgment  is  recorded. 

Appeal  from  superior  court,  Pierce  county; 
John  C.  Stallcup,  Judge. 

Action  by  Frederick  Watson  against  Ernest 
L.  Sawyer  and  others  to  foreclose  a  mort- 
gage. From  a  Judgment  foreclosing  the  mort- 
gage, but  refuging  to  include  in  the  amount 
secured  by  the  mortgage  the  attorney's  fee 
stipulated  for  in  it,  and  a  commission  to  the 
mortgagee  for  obtaining  the  money  advanced 
to  the  mortgagors,  plaintiff  appeals.  Be- 
versed. 

George  H.  Walker  and  Walker  &  Fitch, 
for  appellant  Walter  Christian  and  Murray 
&  Christian,  for  respondents. 

HOYT,  C.  J.  Respondents  move  to  dis- 
miss the  appeal  on  several  grounds:  (1) 
That  two  of  the  defendants  who  bad  ap- 
peared in  the  action  were  not  served  with 
notice  thereof;  (2)  because  no  statement  of 
facts  bad  been  settled  and  filed;  and  (3)  be- 
cause the  findings  of  fact  and  conclusions  of 
law  were  insufficient  to  determine  the  rights 
of  the  parties. 

The  defendants,  who,  it  was  alleged,  were 
not  served  with  notice  of  appeal,  were  made 
parties  to  the  action,  which  was  for  the 
foreclosure  of  a  mortgage,  only  by  a  general 
allegation  to  the  effect  that  they  had,  or 
claimed  to  have,  some  interest  in  the  prop- 
erty which  was  subsequent  to  the  claim  of 
plaintiff,  and  their  appearance  was  only  for 
the  puri'ose  of  disclaiming  any  title  what- 
ever, and  of  asking  a  dismissal  of  the  ac- 
tion as  to  them,  and  the  action  was  so  dis- 
missed. Under  these  circumstances,  they 
were  not  necessary  parties  to  the  appeal,  and 


the  failure  to  serve  them  with  notice  fur- 
nishes no  reason  for  its  dismissal. 

As  to  the  second  ground:  It  is  not  nec- 
essary that  there  should  be  any  statement 
of  facts  in  order  that  an  appeal  should  be 
entertained  by  this  court  for  the  purpose  of 
deternilnlng  whether  or  not  the  conclusions 
of  law  and  the  decree  were  warranted  by 
the  findings  of  fact 

The  third  proposition  is  also  untenable,  for 
the  reason  that,  if  the  findings  of  fact  were 
not  as  complete  as  they  should  have  been, 
it  was  the  fault  of  respondents,  and  cannot 
deprive  the  appellant  of  the  right  to  have 
the  question  of  the  sufllclency  of  such  find- 
ings as  were  excepted  to  tested  in  this  court 
The  motion  to  dismiss  will  be  denied. 

The  court  found  as  a  fact  that  the  respond- 
ents Ernest  L.  Sawyerand  wife  employed  the 
appellant  to  procure  a  loan  for  them  upon 
certain  real  estate  In  the  sum  of  $3,000,  and 
agreed  to  pay  him  for  his  services  In  so 
doing  the  sum  of  $2.36.88;  that  thereafter  the 
appellant,  instead  of  procuring  the  loan  from 
some  other  person,  made  It  himself,  and  took 
a  note  of  said  respondents  for  the  amount 
of  the  loan,  and  to  secure  its  payment  was 
by  them  given  a  mortgage  upon  the  property 
in  question;  that,  after  the  note  and  mort- 
gage had  been  executed,  the  appellant  and 
said  respondents  entered  into  an  agreement 
to  the  effect  that  the  mortgagors  should  at 
once  be  paid  the  sum  of  $1,000  out  of  the 
money  so  loaned;  tliat  the  remainder  there- 
of should  be  retained  by  the  appellant,  and 
be  paid  out  in  pursuance  of  an  arrangement 
between  the  parties  as  to  the  making  of  cer- 
tain improvements  upon  the  property  named 
in  the  mortgage.  This  agreement  contained 
a  specific  direction  to  the  appellant  to  pay 
himself  out  of  said  money  the  sum  of  $236.- 
88,  which  It  was  agreed  was  due  him  for 
obtaining  It.  It  was  further  fotmd  that  be- 
fore the  agreement  for  the  making  of  the  im- 
provements had  been  fully  consummated, 
and  the  entire  sum  of  $3,000  paid  out  by 
appellant,  the  said  respondents  became  so 
embarrassed  that  the  further  prosecution  of 
the  enterprise  was  abandoned;  that  before 
such  abandonment,  and  In  pursuance  of  the 
agreement  between  the  appellant  and  said 
respondents,  the  appellant  had  disbursed  the 
sum  of  $2,809.71  of  the  $3,000,  which  sum 
included  the  $236.88,  which  he  was  author- 
ized to  pay  himself.  Upon  this  state  of  facts, 
the  superior  court  was  of  the  opinion  that, 
as  a  matter  of  law  and  as  against  one  who 
had  obtained  a  lien  upon  the  property  sub- 
sequent to  the  Hen  of  appellant's  mortgage, 
the  payment  of  the  said  sum  of  $230.S8  could 
not  Be  enforced  as  a  part  of  the  money  se- 
cured by  said  mortgage;  and  one  of  the 
grounds  of  reversal  relied  upon  by  the  ap- 
pellant Is  that  In  80  holding  the  superior 
court  committed  error.  And  we  feel  com- 
piled to  hold  that  this  claim  of  appellaat 
must  be  sustained;  for,  while  it  Is  true  that 
this  sum  was  to  be  earned  by  the  app'cUajit 


Digitized  by 


Google 


414 


PACIFIC  REl'OHTEU,  A-ol.  40. 


(Wash. 


by  procuring  the  money  from  another,  yet, 
in  view  of  the  fact  that  he  himself  advanced 
the  money,  and  thus  accomplished  the  pur- 
Iioses  of  his  employment,  to  the  same  ex- 
tent as  thouph  he  had  literally  complied  with 
the  contract,  and  of  the  further  fact  that  all 
the  parties  at  that  time  Interested  In  the 
transaction  recognized  the  fact  that  the 
money  had  been  earned  to  the  same  extent  as 
though  the  loan  had  been  obtained  from  a 
third  person,  and  that  said  respondents  for 
that  reason  directed  its  payment,  we  think 
that  such  direction  should  have  been  given 
the  same  force  as .  though  the  money  bad 
been  actually  paid  to  said  respondents. 

The  superior  court  also  held  that  the  at- 
torney's fee  provided  for  in  the  note  and 
mortgage  was  not  a  lien  upon  the  property 
until  after  Its  sale  under  the  decree  of  fore- 
closure, and  could  only  be  paid  out  of  the 
money  made  upon  such  sale,  and  in  thus 
holding  we  think  It  also  committed  error. 
The  note  provided  In  absolute  terms  for  the 
payment  of  an  attorney's  fee  if  suit  was 
brought  to  collect  the  same,  and  the  mortgage 
contained  substantially  the  same  condition; 
and  the  fact  that  it  was  therein  provided 
that  the  sum  due  as  such  attorney's  fee 
might  be  retained  out  of  the  moneys  made 
apon  the  foreclosure  sale  should  not  be  con- 
strued to  have  so  changed  the  stipulation  for 
its  payment  as  to  deprive  the  mortgagee  of 
the  benefit  of  a  lien  therefor  upon  the  prop- 
erty, for  the  reason  that  the  provision  as  to 
its  being  retained  was  a  part  of  a  clause  in 
the  mortgage  which  provided  also  that  the 
amount  due  ui)on  the  note  and  mortgage  for 
principal  and  interest  might  also  be  retained. 
As  well  might  it  be  claimed  that  the  lien  for 
principal  and  interest  could  only  be  sus- 
tained upon  a  sale  of  the  property. 

The  respondents  cite  the  case  of  Lammon 
V.  Austin,  6  Wash.  199,  33  Pac.  3oo,  to  sus- 
tain this  ruling  of  the  superior  court;  but 
the  mortgage  under  construction  in  that  case 
did  not  contain  the  following  language,  which 
was  a  part  of  the  mortgage  in  the  case  at 
bar:  "And  In  case  such  foreclosure  suit  Is 
settled  before  Judgm^t  Is  recorded  therein 
said  counsel  fee  may  nevertheless  be  re- 
tained," or,  if  it  did,  the  attention  of  the 
court  was  not  directed  thereto.  The  judg- 
ment and  decree  will  be  reversed,  and  the 
cause  remanded,  with  Instructions  to  include 
therein  the  said  amount  of  $236.88,  with 
interest  thereon,  and  to  make  the  attorney's 
fee  provided  for  In  the  decree  a  lien  upon 
the  property. 

ANDERS,  SCOTT,  and  GORDON,  JJ.,  con- 
cur.    DUNBAR,  J.,  concurs  in  the  result. 


(12  Wash.  668) 

HILL  V.  SAWYER  et  al. 

{Supreme  Court  of  Washington.    May  27,  1895.) 

Appeal    from   superior   court.    Pierce   county; 
.Toho  C.  Stallcup,  Judge, 


Action  by  .T.  E.  R.  Hill  a^inst  Ernest  L. 
Sawyer  and  others.  From  a  judgment  denying 
part  of  plaintiff's  claim,  he  appeals.    Reversed. 

George  H.  Walker  and  Walker  &  Fitch,  for 
appellant.  Walter  Christian  and  Murray  He. 
Christian,  for  respondents. 

HOYT,  C.  J.  This  case,  both  as  to  the  motion 
to  dismiss  and  upon  the  merits,  presents  the  same 
questions  just  decided  in  the  case  of  Watson  v. 
Sawyer,  40  Pac.  413,  and  for  the  reasons  there- 
in stated  the  judgment  and  decree  will  be  re- 
versed, and  the  cnuse  remanded,  with  instructions 
to  include  the  5275  aereed  in  that  case  to  be  paid 
for  negotiating  the  loan,  in  the  decree,  and  to 
make  tlie  attorney's  fee  provided  for  in  the  mort- 
gage a  lien  upon  the  property. 

ANDERS.  SCOTT,  and  GORDON.  JJ.,  con- 
cur.   DUNBAR,  J.,  concurs  in  the  result 


(12  Wash.  3> 

BERRY  T.  CITY  OF  TACOMA  et  al. 

(Supreme  Court  of  Washington.    May  14,  1895.) 

CiTi  (JosTUACTS— Public  PaiSTisa. 

Under  the  charter  of  the  city  of  Tacoma. 
the  city  council  cannot  arbitrarily  refuse  to  en- 
tertain the  bid  of  a  person  for  the  city  printing, 
because  at  the  time  the  bidder  is  not  the  owner 
of  a  newspaper. 

Appeal  from  superior  court.  Pierce  county; . 
John  C.  Stallcup,  Judge. 

Suit  by  Walter  A.  B«Ty  against  the  city  of 
Ta(K)ma  and  others  for  an  injunction  to  re- 
strain defendants  from  awarding  the  contract 
for  city  printing.  From  Judgment  for  de- 
fendants, plaintiff  appeals.     Reversed. 

Doolittle  &  Fogg,  for  appellant  .Tames 
Wickersham  and  Stacy  W.  Glbbs,  for  re- 
spondents. 

DUNBAR,  J.-  This  Is  a  suit  for  Injunction 
brought  by  plaintiff  and  appellant  to  restrain 
the  city  of  Tacoma  and  Its  officers  from 
awarding  the  contract  for  the  city  printing 
from  October  5,  1894,  to  October  5,  1895,  to 
the  Union  Publishing  Company,  or  from  desig- 
nating the  Momhig  Union,  published  by  the 
Union  Publishing  CMnpany,  as  the  oflJclal 
paper  of  the  city,  and  declaring  Invalid  and 
void  the  bid  of  the  said  cpmpany,  and  the 
designation,  or  att/empted  desl^atlon,  of  the 
Morning  Union  as  the  official  paper,  and  any 
and  all  contracts  or  bonds  made  or  attempted 
to  be  made  with  the  said  company.  The 
complaint  alleges  the  qualifications  of  the  ap- 
pellant under  the  provisions  of  the  law  and 
the  city  charter  of  Tacoma;  sets  forth  the 
provision  of  the  charter  In  relation  to  the 
letting  of  the  public  printing,  and  alleges  that 
it  bid  in  accordance  with  the  law;  that  its 
bid  was  lower  than  that  of  the  Morning  Union, 
to  which  the  contract  was  let;  alleges  that 
lower  bidders  than  the  Union  Publishing 
Company  were  responslbe  and  able  to  make 
good  their  bids,  and  that  the  said  city  council 
refused  to  exercise  its  discretion  in  awarding 
said  contract;  aud  all  the  other  allegations 
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necessary.  If  found  true,  to  -warrant  the  re-  j 
lief  asked  for.  An  investigation  of  the  testi- 
mony which  the  appellant  has  brought  up  in 
this  case  convinces  us  that  the  contention  of 
the  appellant  must  be  sustained.  This  court 
decided  in  State  v.  Mllllgan,  3  Wash.  St.  144, 
28  Pac.  369,  that  "it  does  not  follow  that  the 
best  bidder  is  the  person  who  has  a  news- 
paper with  the  largest  circulation,  nor  does 
It  follow  that,  because  the  council  is  required 
after  having  let  the  contract  to  designate  the 
newspaper  published  by  the  party  securing 
said  contract  as  the  official  newspaper  of  the 
city,  the  newspaper  so  designated,  shall  then 
be  in  existence";  and  It  was  stated  in  the 
opinion  rendered  In  that  case  that,  "had  the 
f  reeh(dder8  intended  to  confine  the  bidding  to 
owners  of  newspapers,  they  would  probably 
have  expressed  such  limitation  in  unmistaka- 
Ue  terms,*  but  that,  in  the  absence  of  such  ex- 
pressed limitation,  or  of  language  plainly  in- 
ferring it,  courts  would  not  be  justified  in 
presuming  such  restrictive  intention."  Of 
course,  we  do  not  question  the  proposition  urg- 
ed by  the  respondents  that,  where  matters 
are  left  to  the  discretion  of  bodies  of  this  ' 
kind,  the  exercise  of  that  discretion  in  good 
faith  will  not,  in  the  absence  of  fraud,  be 
disturbed.  This  proposition  is  too  elementary 
to  be  discussed,  and  it  is  frankly  admitted  by 
the  appellant  in  thiscase.  But  the  testimony 
shows,  that  the  council  refused  to  exercise  its 
discretion  in  relation  to  tbe  qualifications  of 
these  bidders.  The  president  of  the  council 
and  many  of  the  members  stated  that  they 
would  not  take  into  consideration  any  bidder 
excepting  one  who  was  the  owner  of  a  news- 
paper, thereby  deciding  that  it  does  neces- 
sarUy  follow  that  the  best  bidder  is  a  person 
who  has  a  newspaper,  in  opposition  to  the 
doctrine  expressed  by  this  court  in  State  v. 
Mllllgan,  supra.  The  testimony  shows  that  it 
was  tbe  determination  of  the  council  not 
to  take  Into  consideration  or  to  investigate 
the  qualifications  of  any  of  the  bidders  other 
than  the  owners  of  newspapers;  and  if,  as  we 
think;  the  law  is  that  the  council  should 
exercise  its  discretion  in  investigating  the 
qualifications  of  bidders,  and  they  arbitrarily 
dismissed  from  such  investigation  or  consid- 
eration a  certain  class  of  bidders,  then,  cer- 
tainly, as  to  that  class,  the  coimcil  has  refused 
to  exercise  its  discretion.  It  Is  hardly  worth 
while  to  review  the  testimony  at  length  in 
this  case,  for  there  is  but  one  conclusion  that 
can  be  intelligently  reached  from  its  i)erusal, 
and  that  is  that  the  council  refused  to  enter- 
tain under  any  circumstances  tbe  bid  of  this 
appellant  and  others  who  were  not  ownprs  of 
newspapers.  This,  we  think,  was  error,  and 
without  discussing  any  of  the  others  alleged 
by  the  appellant,  for  this  error  the  judgment 
will  be  reversed,  and  the  cause  remanded, 
with  instructions  to  grant  the  relief  prayed 
for. 

SCOTT,  ANDERS,  and  GORDON,  JJ.,  con- 
cur.    IIOYT,  O.  J.,  not  sitting. 


(12  Wash.  7) 

KRUTZ  V.  ROBBINS  et  al. 

(Supreme  Court  of  Washington.    May  15,  1895.) 

MoBTOAOE — Pb.nal  Fbovision— Inchbasb  ov  In- 
TEUEST  OM  Default. 

A  note  payable  in  five  years,  beariiiK  inter- 
est at  7  per  cent,  per  annum,  was  secured  by  a 
mortgage  which  provided  that,  in  case  default 
was  made  in  the  payment  of  the  principal  or  in-  . 
terest,  or  in  the  pa^Tment  of  taxes  or  insurance, 
the  debtor  should  pay  interest  at  the  rate  of  12 
per  cent,  per  annum,  computed  on  the  principal 
sum  from  the  date  of  the  note  till  payment  there- 
of. Held,  that  the  provision  for  5  per  cent,  extra 
interest  in  case  of  default  was  in  me  nature  of  a 
penalty,  and  could  not  be  enforced  in  equity. 

Appeal  from  superior  court,  EUng  county; 
J.  W.  Langley,  Judge. 

Action  by  Thomas  S.  Krutz  against  Eliza 
J.  Robbins  and  others  to  foreclose  a  mort- 
gage. From  a  judgment  In  bis  favor,  plain- 
tiff appeals.    Affirmed. 

George  Fowler,  for  appellant  Greene  & 
Turner,  for  John  and  Jane  Campbell,  re- 
spondents. 

.  ANDERS,  J.  On  March  1,  1889,  the  de- 
fendants Robbins  borrowed  from  the  plain- 
tiff, Thomas  S.  Krutz,  the  sum  of  $2,500,  for 
which  they  gave  him  their  promissory  note, 
payable  five  years  after  that  date,  at  the 
Chemical  National  Bank  In  the  city  of  New 
York,  with  interest  at  the  rate  of  7  per  cent, 
per  annum,  payable  semiannually.  Coupons 
for  the  several  semiannual  Installments  of 
interest  were  attached  to  the  note,  in  each  of 
which  It  was  provided  that  the  sum  therein 
named  ($87.50)  should  draw  interest  at  the 
rate  of  12  per  cent  per  annum  after  matu- 
rity. The  note  further  provided  that  It 
should  bear  Interest  after  maturity  at  12  per 
cent,  per  annum,  and  that  on  failure  to  pay 
the  Interest  when  due  the  principal  should 
become  due  and  payable,  and  might  be  at 
once  collected.  To  secure  the  payment  of 
this  note  the  makers,  on  said  day,  executed 
to  the  plaintiff  a  mortgage  on  certain  real 
estate  in  A.  A.  Denny's  addition  to  the  city 
of  Seattle;  which  mortgage  containe<l,  among 
others,  the  following  covenants  and  agreo- 
ments:  "And  the  said  first  parties  do  hereby 
covenant  and  agree  that  at  the  delivery  here- 
of they  are  the  lawful  owners  of  the  premises 
above  granted,  and  seised  of  a  good  and  in- 
defeasible estate  of  inheritance  therein,  free 
from  all  incumbrances,  and  that  they  will 
warrant  and  defend  the  same  against  the 
lawful  claims  of  all  persons  whomsoever. 
•  ♦  ♦  Now,  if  said  first  parties  shall  pay, 
or  cause  to  be  paid,  the  said  sum  of  money, 
with  interest  thereon,  according  to  terms  of 
said  note,  then  these  presents  shall  be  void; 
but  if  said  sum  of  money,  or  any  Interest 
thereon.  Is  not  paid  when  due  and  payable, 
or  if  any  taxes  or  assessments  now  or  here- 
after levied  or  imposed  in  said  county  or 
territory  against  said  real  estate,  or  upon  this 
mortgage,  or  the  notes  secured  thereby,  are 
not  paid  when  the  same  are  due  and  payable. 
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or  If  defiinlt  be  made  In  the  agreement  to 
keep  said  property  Insured  as  hereinafter  set 
forth,  then,  in  either  of  these  cases,  the  said 
principal  note,  fvith  the  Interest  thereon, 
BbaM,  and  by  this  indenture  does,  immediate- 
ly become  due  and  payable  at  the  option  of 
the  second  party  or  assigns,  to  be  at  any 
time  thereafter  exercised  without  notice  to 
the  first  parties.  But  the  legal  holder  of  this 
mortgage  may,  at  his  option,  pay  said  taxes, 
assessments,  or  charges  for  Insurance,  so  due 
and  payable,  as  the  mortgagors  or  assigns 
shall  neglect  or  refuse  to  pay,  as  herein  set 
forth,  and  charge  them  against  said  first  par^ 
ties;  and  the  amount  so  charged,  together 
with  Interest  at  the  rate  of  twelve  per  cent 
per  annum,  payable  semiannually,  shall  be 
an  additional  lien  upon  the  snld  mortgaged 
property;  and  the  said  mortgages  or  assigns 
may  immediately  cause  this  mortgage  to  be 
foreclosed,  and  shall  be  entitled  to  the  im- 
mediate possession  of  the  premises,  and  the 
rents.  Issues,  and  profits  thereof.  Said  first 
parties  agree  to  keep  the  buildings  erected  or 
to  be  erected  on  said  land  Insured  to  the 
amount  of  $3,000.  to  the  satisfaction  of  and 
for  the  benefit  of  the  second  party  or  assigns, 
from  this  time  until  said  note,  and  all  liens 
by  virtue  hereof,  are  fully  paid.  It  Is  hereby 
agreed  that,  in  case  of  default  of  payment  of 
any  sums  herein  covenanted  to  be  paid,  or 
In  default  of  performance  of  any  covenant 
herein  contained,  the  said  first  parties  agree 
to  pay  to  said  second  party  or  assigns  inter- 
est at  the  rate  of  twelve  per  cent  per  annum, 
computed  scunlannually,  on  said  principal 
note,  from  the  date  thereof  to  the  time  when 
the  money  shall  be  actually  paid;  and  any 
payments  made  on  account  of  interest  shall 
be  credited  In  said  computation,  so  that  the 
actual  amount  of  Interest  received  shall  be 
and  not  exceed  twelve  per  cent,  computed 
semiannually  as  aforesaid."  The  first  two 
coupons,  due  September  1,  1889,  and  March 
1,  1800,  respectively,  were  paid  to  full  at  ma- 
turity, and  thereafter,  at  Irregular  Intervals, 
various  sums,  but  In  each  Instance  less  than 
the  amount  due,  were  paid  on  account  of  ip- 
terest,  the  last  payment  having  been  made 
on  June  28,  1892.  The  plaintiff  paid  insur- 
ance premiums  on  two  occasions,  a  part  of 
which  was  repaid  by  the  mortgagors;  and 
he  also  paid  the  taxes  on  the  mortgaged  prop- 
erty for  the  years  1800  and  1891,  after  the 
same  had  become  delinquent.  The  note  was  not 
|;alU  at  maturity,  and  in  May,  1894,  this  action 
was  Instituted  to  foreclose  the  mortgage. 

The  plaintiff  in  the  action  sought  to  re- 
cover interest  on  the  note  from  its  date  at 
the  rate  of  12  per  cent  per  annum,  com- 
pounded semiannually,  in  accordance  with 
the  stipulation  to  the  mortgage  above  set 
forth.  The  court,  however,  awarded  him  but 
7  per  cent  interest  on  the  note,  computed 
semiannually  from  date  to  maturity,  and 
thereafter  at  the  rate  of  12  per  cent,  per  an- 
num. Interest  was  also  allowed  on  each  cou- 
pon at  the  rate  of  12  per  cent  jper  annum 


from  maturity,  as  therein  apecifled.  Th* 
amount  recovered  Is  $868.33  less  than  plain- 
tiff conceives  himself  entitled  to,  and  hence 
this  appeal.  The  trial  court,  it  will  be  seen, 
based  its  decision  as  to  the  rate  of  toterest 
on  the  stipulation  in  the  note  itself  to  regard 
thereto;  but  appellant  contends  that  the  ml- 
tog  was  erroneous,  for  the  reason  that  It 
gave  no  effect  whatever  to  the  stipulation  in 
the  mortgage  providing  for  toterest  on  the 
principal  note,  at  the  rate  of  12  per  cent  per 
annum  from  its  date  in  case  of  default  H« 
claims  that  that  provision  was  part  of  tha 
contract  between  the  parties,  and  that  inas- 
much as  it  Is  not'  contrary  to  law  or  public 
policy,  and  is  not  immoral,  It  should  be  en- 
forced as  made.  On  the  other  hand,  the  re- 
spondents insist  that  the  provision  to  tha 
mortgage  for  a  higher  rate  of  Interest  In  de- 
fault of  payment  of  the  principal  <Jt  Interest 
specified  in  the  note  is  in  the  nature  of  a  pen- 
alty, and  unenforceable  in  equity.  If  this 
provision  is  a  penalty,  there  can  be  no  doubt 
that  it  Is  unenforceable,  for  It  Is  a  universal 
rule  In  equity  never  to  enforce  either  a  pen- 
alty or  a  forfeiture.  2  Story,  Eq.  Jur.  {  1319. 
But  what  is  a  penalty,  and  what  is  liquidated 
damages  In  a  given  case,  it  is  not  always 
easy  to  determine.  As  the  question  is  one  of 
totention,  no  single  rule  can  be  laid  down 
which  will  furnish  a  certain  and  satisfactory 
criterion  for  all  cases.  In  most  cases. many 
circumstances  must  be  considered  in  order  to 
ascertain  the  real  Intention  of  the  parties. 
The  courts,  however,  have  deduced  from  ths 
authorities  certain  general  rules,  "each  hav- 
ing more  or  less  weight  according  to  the  pe- 
culiar circumstances  of  each  case."  Among 
these  rules  is  one  which  is  almost  universally 
recognized  and  acted  on,  and  which  Is  that, 
where  the  payment  of  a  smaller  sum  is  s»- 
c\ired  by  an  agreement  to  pay  a  larger  sum, 
the  larger  sum  will  be  held  a  penalty,  and 
not  liquidated  damages.  Keeble  v.  Keeble,  85 
Ala.  552,  5  South.  149,  and  cases  cited;  1 
Pom.  Eq.  Jur.  {  441;  Adams,  Eq.  p.  108;  2 
Pars.  Notes  &  B.  pp.  413-414;  Seton  v.  Slade, 
7  Ves.  205;  3  Bl.  Comm.  432;  Holies  v. 
Wyse,  2  Ver.  289;  Strode  ▼.  Parker,  Id.  310; 
Orr  V.  Churchill,  1  H.  Bl.  227;  Bonafons  v. 
Rybot  3  Burrows,  1370;  Parker  v.  Butcher, 
L.  R.  3  Eq.  702;  Tieman  v.  Hinman,  16  IlL 
400;  Watts  v.  Watts,  11  Mo.  547;  Mason  t. 
Callender,  2  Minn.  350  (Gil.  302);  Richardson 
v.  Campbell,  34  Neb.  181,  61  N.  W.  753;  Wal- 
ler T.  Long,  6  Munf.  71. 

In  Alexander  t.  Troutman,  1  Kelly,  4G9, 
this  is  said  to  be  the  settled  doctrine.  It 
this  case,  therefore,  falls  withto  the  rula 
stated,  the  provision  In  the  mortgage  for  an 
Increased  rate  of  interest  in  case  of  default 
to  the  payment  of  principal  or  specified 
1  Interest  la  to  the  nature  of  a  penalty, 
and  the  trial  court  was  right  In  refusing 
to  enforce  It  While,  to  construing  con- 
tracts, due  weight  will  be  given  to  the  lan- 
guage used,  sttU  courts  of  equity  will  not  be 
absolutely  controlled  by  the  words  employed. 
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when  the  enforcement  of  such  contract  will 
cause  an  unconscionable  hardship  or  other- 
wise work  an  Injustice.  Keeble  v.  Keeble, 
supra.  A  penalty  has  been  defined  to  be  an 
agreement  to  pay  a  greater  sum  to  secfure 
the  payment  of  a  less  sum  (Henry  v.  Thomp- 
son, Minor,  Ala.  209),  and  It  seems  to  ns  that 
this  case  clearly  falls  within  that  definition 
and  the  rule  above  stated.  The  additional 
rate  of  Interest  is  essentially  a  penalty,  al- 
though not  designated  as  such.  It  could  not 
have  been  Intended  as  compensation  for  the 
use  of  the  principal  before  maturity,  for  the 
reason  that  7  per  cent.  Interest  was  agreed 
on  as  the  rate  of  compensation.  It  could  not 
have  been  intended  as  compensation  for  fail- 
ure to  pay  the  Interest  when  due,  because  it 
is  neither  proportioned  to  the  amount  of  in- 
terest nor  to  the  length  of  time  the  debtor 
is  in  default.  The  provision  for  5  per  cent. 
extra  interest  must  therefore  be  considered 
as  a  provision  to  secure  the  prompt  payment 
of  7  per  cent,  interest  on  the  principal  debt, 
and  also  taxes,  insurance,  and  principal  when 
due.  The  learned  counsel  for  tlie  appellant 
cite  a  large  number  of  cases  in  support  of 
the  proposition  that  whether  a  debtor  shall 
pay  any  interest  or  a  higher  or  lower  rate 
of  Interest  may  be  made  by  agreement  of 
parties  to  depend  upon  his  prctopt  payment 
of  the  principal  at  maturity.  But  most  of 
them  are  cases  where  the  contract  provided 
for  no  interest,  if  the  principal  should  be 
paid  at  maturity,  but  contained  a  provision 
for  Interest,  If  payment  was  not  so  made. 
Whether  such  a  contract  would  be  enforced 
was  the  question  to  be  determined  in  the 
following  cases  cited  by  appellant:  Rumsey 
V.  Matthews,  1  Bibb,  242;  Gully  v.  Remy,  1 
Blackf.  69;  Homer  v.  Hunt,  Id.  214;  Hack- 
enburg  v.  Shaw,  11  Ind.  392;  Satterwhite  v. 
McKIe,  Harp.  397;  Wakefield  v.  Beckley,  3 
McCord,  480;  McNalry  v.  Bell,  1  Yerg.  502; 
Parvln  v.  Hoopes,  1  Morris  (Iowa)  294;  Horn 
V.  Nash,  1  Iowa,  204;  Fisher  v.  Anderson, '25 
Iowa,  28;  Alexander  v.  Troutman,  1  Kelly, 
469;  Rogers  v.  Sample,  33  Miss.  310;  Reeves 
V.  Stipp,  91  111.  609;  Parker  v.  Plymell,  23 
Kan.  402;  Main  v.  Casserly,  67  Cal.  127,  7 
Pac.  426. 

For  various  reasons,  some  of  which  are  not 
very  satisfactory,  these  several  courts  lield 
such  a  contract  valid  and  enforceable.  In 
some  of  them  the  decisions  were  based  on 
the  notion  that  the  contract  in  controversy 
was  equivalent  to  an  agreement  for  a  speci- 
fied rate  of  Interest,  with  a  provision  that 
the  interest  would  be  remitted  if  the  prin- 
cipal was  paid  at  maturity  (see  Reeves  v. 
Stipp,  supra;  Rumsey  v.  Matthews,  supra; 
Satterwhite  v.  McKIe,  supra);  and  in  all  of 
them  the  conclusion  reached  was  deemed  to 
be  in  accordance  with  the  real  Intention  of 
the  parties  as  gathered  from  the  whole  agree- 
ment. So,  in  this  case,  the  court  ascertain- 
ed and  gave  effect  to  the  primary  and  prin- 
cipal agreement,  and  refused  to  enforce  the 
superadded  condition,   because  such  condi- 
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tion  was,  in  effect,  a  penalty.  We  think, 
however,  that  -  the  above  cases  are  distin- 
guishable from  the  case  at  bar  in  many  par- 
ticulars. 

Appellant  also  cites  Daggett  y.  Pratt,  15 
Mass.  177,  and  Wllkerson  v.  Daniels,  1  G. 
Greene,  180,  both  of  which  hold  that,  where 
a  rate  of  interest  before  maturity  is  specified, 
and  the  contract  provides  for  a  higher  rate 
if  payment  be  not  made  at  maturity,  such 
higher  rate  is  recoverable  as  upon  the  con- 
tract. The  first  of  these  cases  is  a  law  case, 
and  the  question  of  penalty  does  not  seem  to 
have  been  presented  or  considered;  and  in 
the  second  the  decision  appears  to  have  pro- 
ceeded on  the  theory  that  the  contract  to  pay 
the  higher  rate  of  interest  depended  on  a 
condition  permitted  by  law.  That  argument 
would  seem  to  be  fallacious,  for  the  reason 
that  It  assumes  that  any  contract  not  pro- 
hibited by  law  Is  enforceable,  whereas  the 
rule  is  that  equity  will  not  enforce  a  penalty 
even  if  It  be  not  prohibited  by  law.  But  it 
would  appear  that  that  case,  as  an  authority 
upon  the  point  decided,  Is  weakened.  If  not 
destroyed,  by  the  subsequent  case  of  Conrad 
v.  Gibbon,  29  Iowa,  120.  But,  whether  that 
be  true  or  not,  It  seems  to  us  that  that  case 
is  contrary  to  the  rule  generally  recognized 
by  courts  of  equity.  And,  besides,  in  this 
case  there  are  several  contingencies  or  con- 
ditions which  were  not  in  that,  and  which 
appear  to  be  penal  in  their  nature.  For  in- 
stance, in  the  case  at  bar,  the  higher  rate 
of  interest  is  provided,  not  only  for  default 
In  payment  of  the  principal,  but  for  default 
In  the  payment  of  Interest  or  Insurance  or 
taxes.  Moreover,  the  consequence  is  the 
same  whether  the  least  important  or  the 
most  important  of  these  stipulatious  is  vio- 
lated, viz.  the  payment  of  a  higher  rate  of  in- 
terest on  the  principal  from  date;  and  this 
is  a  further  reason  why  these  provisions  for 
an  increased  rate  of  interest  should  In  this 
case  be  considered  a  penalty.  1  Pom.  Eq. 
441-444;  2  Greenl.  Ev.  §  258;  Berry  v.  Wis- 
dom, 3  Ohio  St.  241;  First  Orthodox  Church 
V.  Walrath,  27  Mich.  232;  Daily  v.  Litch- 
field, 10  Mich.  29;  Jackson  v.  Baker,  2  Edw. 
Ch.  471;  Lampman  v.  Cochran,  16  N.  Y.  275; 
Alexander  v.  Troutman,  supra.  It  may  be 
said  to  be  a  general  rule  that  the  only  cases 
In  which  the  courts  will  give  effect  to  a  con- 
tract to  pay  a  stipulated  sum  as  damages 
are  those  where  the  damages  provided 
against  are  uncertain,  and  not  ascertainable 
by  any  satisfactory  and  certain  rule  of  law. 
Mason  V.  Callender,  supra;  2  Greenl.  Ev.  } 
259.  The  case  of  Galsworthy  v.  Strutt,  1 
Exch.  659,  cited  by  appellant,  Is  one  *of  the 
numerous  cases  which  might  be  cited  illus- 
trative of  this  principle.  For  the  nonpay- 
ment of  money  the  law  awards  interest  as 
damages,  and  hence  there  is  no  difficulty  in 
ascertaining  the  damages  in  this  case,  and 
it  therefore  does  not  fall  within  the  rule  Just 
cited.  We  think  the  Judgment  of  the  trial 
court  gave  appellant  all  he  was  entitled  to, 
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and  it  must  therefore  be  affirmed,  and  It  is 
80  ordered. 

HOYT,  C.  J.,  and  DUNBAR,  SCOTT,  and 
GORDON,  JJ.,  concur. 


(12  Wash.  657) 

KLINE  et  al.  t.  CITT  OP  TACOMA  et  al. 
(Supreme  Court  of  Washington.  May  21,  1895.) 
Street  Assessments— Valipitt. 
Under  charter  of  Tacoma,  requiring,  be- 
for  the  malcing  of  street  improvements,  the  coat 
of  which  is  to  be  assessed  on  property  bene- 
fited, a  resolution  of  the  council  ordering"  the 
work,  a  resolution  declaring  it  to  be  the  "in- 
tention" of  the  council  to  improve  the  street, 
wUI  not  sustain  an  assessment  Kline  v.  City 
of  Tacoma,  39  Pac  453,  10  Wash.  ,  fol- 
lowed. 

Appeal  from  superior  court,  Pierce  county; 
W.  H.  Prltchard.  Judge. 

Action  by  Newman  Kline,  trustee,  and  oth- 
ers, against  the  city  of  Tacoma  and  others, 
to  set  aside  an  assessment  for  street  Im- 
provements. Judgment  for  plaintiffs.  De- 
fendants appeal.    Affirmed. 

James  Wlckersham  and  Stacy  W.  Glbbs, 
for  appellants.  TlUotson  &  MUUgan,  for  re- 
spondents. 

DUNBAR,  J.  This  case  falls  squarely 
within  the  rule  announced  by  this  court  In 
the  case  of  Buckley  v.  City  of  Tacoma,  re- 
ported In  9  Wash.  253,  37  Pac.  441.  The 
same  provisions  of  the  charter  of  the  city  of 
Tacoma  are  to  be  construed,  and  the  same 
resolutions  and  actions  of  the  city  council, 
as  were  construed  In  that  case.  Afterwards, 
In  Kline  v.  City  .of  Tacoma,  10  Wash.  — , 
39  Pac.  453,  the  same  questions  were  again 
reviewed,  and  the  decision  In  the  case  of 
Buckley  v.  City  of  Tacoma,  supra,  was  af- 
firmed. So  that  it  seems  hardly  profitable  to 
enter  again  upon  a  discussion  of  the  Identi- 
cal questions  Involved  In  those  cases.  The 
Judgment  will  therefore  be  affirmed. 

GORDON  and  SCOTT.  JJ.,  concur. 


(12  Waah.  657) 

GOWER  V.  CITY  OF  TACOMA  et  al. 
(.Supreme  Court  of  Washington.    May  21,  1895.) 

Appeal  from  superior  court.  Pierce  county; 
John  C.  Stallcup,  Judi?e. 

Action  by  George  Lewis  Gower  against  the 
city  of  Tacoma.  a  municipal  corporation,  and 
others,  to  set  aside  an  assessment  for  street  im- 
provements. .Tndgmcnt  for  defendants.  Plain- 
tiff appeals.    Reversed. 

Tillotgon  &  Milligan,  for  appellant.  James 
Wlckersham  and  Stacy  W.  Gibbs,  for  respond- 
ents. 

DUNBAR,  J.  This  case  presents  the  same 
qiiestions  involved  in  Kline  v.  City  of  Tacoma 
(No.  l,t)96,  just  decided),  ubi  supra,  but,  as  the 
rases  were  tried  by  different  judges,  different  con- 
clusions were  reached,  and,  for  the  reasons  stated 
in  Kline  v.  City  of  Tacoma,  supra,  the  judgment 
in  this  case  will  be  reversed. 

GORDON  and  SCOTT,  J  J.,  concur. 


02  WaBh.  27) 

SAUTTER  V.  McDonald. 

(Supreme  Court  of  Washington.    May  25,  1S95.) 
Mecbakic's  Lien  —  Supficiencv  op  Claim — Ma- 

TBKIAI^  FuHNISnED  CJoNTRACTOH— SUF- 
PICIESCT  op  Vbiufication. 

1.  A  verification  of  a  claim  of  mechanic's 
lien,  which  states  that  affiant  knows  the  contents 
thereof,  and  believes  the  same  to  he  "true,"  is 
not  invalidated  by  die  use  of  the  word  "true" 
instead  of  "just"  as  provided  by  statute. 

2.  A  verification  of  a  claim  of  mechanic's 
lien  is  not  invalid  because  it  refers  to  sucli  claim 
of  lien  as  '.'the  foregoing  lien." 

3.  A  lien  claim  which  states  that  M.  is  the 
name  of  the  owner  of  the  premises,  and  that  she 
caused  said  building  to  be  erected;  that  B.  is  the 
name  of  the  contractor  for  the  construction  of 
said  building;  that  as  such  contractor,  he  made 
an  oral  agreement  with  claimant,  by  which  the 
latter  was  to  furnish  materials  for  the  construc- 
tion of  said  building,  and  that,  in  accordance 
therewith,  claimant  furnished  the  material  de- 
scribed,—sufficiently  states  a  contractual  rela- 
tion between  the  owner  and  the  contractor. 

4.  A  lien  claim  which  states  that  the  con- 
tractor entered  into  an  oral  contract  with  claim- 
ant to  furnish  materials  for  the  construction  of 
said  building,  and  that  in  accordance  with  said 
contract,  claimant  furnished  the  material  de- 
scribed, sufficiently  shows  to  whom  the  mate- 
rials were  furnished. 

Appeal  from  superior  court,  Kittitas  coun- 
ty;   William  H.  Upton,  Judge. 

Action  by  Martin  Sautter  against  TilUe  L. 
McDonald  to  foreclose  a  mechanic's  lien. 
From  a  Judgment  for  plaintiff,  defendant  ai>- 
peals.    Affirmed. 

H.  J.  Snlvely  and  Pruyn  &  Beady,  for  ap- 
pellant.   A.  Mires,  for  respondent. 


DUNBAR,  J.  This  Is  an  action  brought 
to  foreclose  a  mechanic's  lien  against  prop-, 
erty  belonging  to  the  appellant.  The  claim 
of  lien  which  was  sought  to  be  foreclosed 
In  this  action  was  In  words  and  figures  as 
follows,  omitting  the  formal  part:  "Notice 
Is  bereby  given  that  Martin  Sautter,  of  Kit- 
titas county,  Washington  Territory,  lumber 
dealer,  at  the  times  hereinafter  mentioned 
furnished  materials  which  were  actually  used 
In  the  constmctlon  of  a  certain  dwelling 
house  [describing  the  lot  on  which  said 
building  was  situated].  That  Tlllle  L.  Mc- 
Donald Is  the  name  of  the  owner  and  re- 
puted owner  of  said  premises,  and  caused 
said  building  to  be  erected  and  constructed. 
That  George  Beath  and  Brown,  part- 
ners under  the  firm  name  of  Beath  &  Brown, 
are  the  names  of  the  contractors  for  the  con- 
struction of  said  building,  who,  as  such  con- 
tractors, entered  into  an  oral  contract  witli 
said  Sautter  on  or  about  the  2Cth  day  of 
July,  18S8,  under  and-  by  which  said  Sautter 
was  to  furnish  material  for  the  constmctlon 
of  said  building,  and  the  following  Is  a 
statement  of  the  terms  and  conditions  of 
said  contract:  That  said  Sautter  was  to  fur- 
nish lumber  to  be  used  In  construction  of 
said  house  In  amounts  and  kinds  as  the 
same  was  ordered  by  said  Beath  &  Brown 
from  time  to  tlme^  and  to  receive  pay  there- 
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for  on  delivery  at  the  prices  hereinafter 
mentioned.  That  In  accordance  with  said 
contract  the  said  Sautter,  between  July  26, 
1SS8,  and  October  15,  1888.  inclusive,  fur- 
nished the  following  lumber  at  the  said 
rates,  to  wit:  [Here  follows  the  amount  and 
price  of  the  lumber  furnished.]"  The  neces- 
sary allegations  as  to  time  are  stated,  and 
also  that  said  owner  had  due  notice  of  said 
materials  being  furnished  for  said  build- 
ing. The  verlflcation  is  as  follows:  "Mar- 
tin Sautter,  being  first  duly  sworn,  on  oath 
says:  *I  am  the  person  named  in  the  fore- 
going lien.  I  baye  heard  the  same  read, 
kao-w  the  contents  thereof,  and  belleTe  the 
same  to  be  true.'    [Signed  and  sworn  to.]" 

The  first  contention  of  the  appellant  Is 
that  the  claim  of  lien  is  not  verified  as  re- 
quired by  law.  It  is  claimed  that  this  veri- 
fication does  not  meet  the  statutory  re- 
quirement; that  the  verification  should  be 
to  the  effect  that  the  affiant  believes  the 
same  to  be  Just,  the  language  in  this  case 
being  that  affiant  believes  the  same  to  be 
true.  It  seems  to  us  that  it  would  be  the 
height  of  injustice  to  hold  a  verification  in- 
valid because  the  word  "Just"  was  omitted, 
and  the  word  *'true"  used  in  its  place;  and 
this  question  was  squarely  passed  upon  by 
this  court  in  opposition  to  appellant's  con- 
tention, in  the  case  of  Land  Co.  v.  Jordan, 
5  Wash.  729,  32  Pac.  729. 

It  is  farther  contended  by  the  appellant 
that  the  verification  is  Insofflcient,  because 
It  states  that  the  affiant  was  the  person 
named  in  the  foregoing  lien,  instead  of  the 
foregoing  claim  of  lien.  We  do  not  think 
there  is  any  merit  in  this  objection.  The 
terms  "lien"  and  "claim  of  lien"  are  used 
interchangeably '  here.  It  is  the  claim  of 
lien  which  is  set  forth  above  the  verifica- 
tion, and  which  is  referred  to  by  the  verifi- 
cation as  the  "foregoing  lien,"  and  such  a 
technical  construction  as  that  contended  for 
by  appellant  would  not  be  in  the  interests  of 
Justice,  and  the  omission  of  the  words 
"claim  of"  could  not  by  any  possibility  mis- 
lead or  wrong  the  appellant. 

The  second  contention  is  that  there  is  no 
person  named  in  said  claim  of  lien  to  whom 
the  materials  were  furnished;  and  the  third, 
that  there  is  no  contract  mentioned  or  set 
ont  in  said  claim  of  Uen,  showing  that  there 
was  any  contractual  relation  between  Tillle 
L..  McDonald  and  Beath  &  Brown,  or  any 
one  else,  as  to  the  erection,  or  fui-nlshlng  of 
materials  for  the  construction,  of  the  dwell- 
ing house  described  in  plaintiff's  complaint 
A  lien  notice,  like  a  pleading  in  any  case, 
muB|  be  construed  as  a  whole,  and  all  the 
different  allegations  must  be  construed  to- 
gether, when  it  is  plainly  the  intention  to 
so  construe  them.  This  lien  notice  states, 
In  the  first  place:  That  "Tillle  L.  McDon- 
ald is  the  name  of  the  owner,"  and  that  she 
"caused  said  building  to  be  erected  and  con- 


structed."   That  "George  Beath  and  

Brown  •  •  •  are  the  nam'es  of  the  con- 
tractors for  the  construction  of  said  build- 
ing." (The  antecedent  of  "said  building"  Is 
evidently  the  building  which  TlUie  L.  Mc- 
Donald caused  to  be  constructed.)  That 
Beath  &  Brown,  as  such  contractors,  en- 
tered Into  an  oral  contract  with  the  respond^ 
ent  here,  tmder  and  by  which  the  respond- 
ent was  to  furnish  material  for  the  con- 
struction of  said  building.  That  in  accord- 
ance with  said  contract,  viz.  t!ae  contract  en- 
tered Into  between  Beath  &  Brown  and  this 
respondent,  the  respondent  furnished  this 
material.  It  seems  to  us  that,  while  probably 
more  direct  and  explicit  language  might  have 
been  employed,  no  one  could  read  this  lien 
notice  without  being  notified  that  Tillle  L. 
McDonald  caused  said  building  to  be  erect- 
ed and  constructed  by  Beath  &  Brown,  and, 
if  she  did  cause  it  to  be  erected  and  construct- 
ed by  Beath  &  Brown,  then  a  contractual  re- 
lation existed  between  Beath  &  Brown  and 
Tillle  L.  McDonald,  and  they  became  her 
agents,  under  the  lien  laws,  for  the  construc- 
tion of  this  building,  by  reason  of  this  con- 
tractual relation,  and  not  by  reason  of  any 
statement  to  the  effect  that  they  were  her 
agents,  which  would  be  a  mere  conclusion  of 
law.  And  as  to  the  assertion  that  there  is  no 
person  named  in  the  said  claim  of  lien  to 
whom  the  materials  were  furnished,  the  Uen 
claim  asserts  that  the  contractors  entered  into 
an  oral  contract  with  the  respondent  to  fur- 
nish materials  for  the  construction  of  said 
building,  which,  as  we  have  before  said,  re- 
fers to  the  building  which  was  caused  to  be 
constructed  by  Tillle  L.  McDonald;  and  that, 
in  accordance  with  said  contract,  the  re- 
spondent furnished  the  material  described. 
This  is,  in  effect,  stating  that  he  furnished 
it  to  the  contractors,  Beath  &  Brown. 

This  case,  so  far  as  the  third  proposition 
is  concerned,  viz.  that  no  contractual  rela- 
tion is  shown  between  the  owner  and  the 
contractors,  falls  squarely  under  the  rulings 
of  this  court  In  Collins  v.  Snoke,  9  Wash. 
560,  38  Pac.  161,  where  it  was  held  that  "a 
claim  of  lien  which  sets  out  that  'S.  is  the 
name  of  the  owner  and  reputed  owner  of 
said  premises,  and  caused  said  building  or 
structure  to  be  built  and  erected;  that  R.  is 
the  name  of  the  contractor,  who,  as  such 
contractor,  made  and  entered  into  a  contract 
with  C,  under  and  by  which  the  hardware 
was  to  be  ftirnlshed  for  said  building,'— suf- 
ficiently states  the  relation  of  principal  and 
agent  between  owner  and  contractor." 
There  is  no  question  raised  here  as  to  the 
description  of  the  property  upon  which  the 
lien  is  claimed,  and,  as  the  objections  raised 
seem  to  us  to  have  no  substantial  merit,  the 
Judgment  will  be  affirmed. 

HOYT,  C.  J.,  and  ANDERS,  GORD'>N 
and  SCOTT,  JJ.,  concur. 
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SPURLOCK  T.  PORT  TOWNSEND  S.  R. 

CO. 
(Supreme  Court  of  Washington.  May  27,  1895.) 
Appeal  Bond— Inscfpicibsct— Substitutios. 
Exception  was  taken  to  the  sufficiency  of 
sureties  on  an  apijeal  bond,  and,  instead  of  such 
sureties  appearing  for  examination  at  the  time 
and  place  specified,  appellant  filed  a  new  bond 
within  the  statutory  time,  to  which  no  ejEception 
was  taken.  Held  a  sufficient  compliance  with  the 
statute. 

Appeal  from  superior  court,  Thurston  coun- 
ty; M.  J.  Gordon,  Judge. 

Action  by  J.  D.  Spurlock  against  Port 
Townsend  Southern  Railroad  Company.  From 
a  Judgment  for  plaintifT,  defendant  appeals. 
Motion  to  dismiss  the  appeal.    Denied. 

Andrew  F.  Burleigh  and  J,  B.  Lilly,  for 
appellant;     H.  L.  Forrest,  for  respondent 

SCOTT,  J.  The  respondent  moves  to  dis- 
miss the  appeal  herein  on  the  gn^und  of  a 
failure  on  the  part  of  appellant  to  comply 
with  the  statute  In  giving  an  appeal  bond. 
A  bond  regular  in  form  was  filed  wltMn 
tlie  time  prescribed  by  law,  but  an  excep- 
tion was  taken  to  the  sufficiency  of  the 
sureties.  Instead  of  the  sureties  appearing 
at  tbe  time  and  place  specified,  for  examina- 
tion as  to  their  sufficiency,  the  appellant  gave 
a  new  bond.  We  think  this  was  a  sufficient 
compliance  with  the  statute,  as  it  was  tbe 
most  that  could  have  been  required  of  ap- 
pellant in  case  the  sureties  upon  the  former 
bond  had  been  found  insufficient.  The  filing 
of  the  new  bond  amounted  to  a  confession 
tliat  the  former  one  was  insufficient,  and  the 
new  one  was  filed  within  the  time  provided. 
No  exception  was  taken  thereto.  Tbe  mo- 
tion will  be  denied. 

HOYT,  a  J.,  and  ANDERS,  J^  concor. 


(107  Cal.  276) 

HECKMAN  V.  SWETT  et  al.    (No.  15,795.) 

(Supreme  Court  of  California.    May  24,  1895.) 

Salmon  Fisiiekies— Reol-lation. 

1.  Act  1859,  "to  regulate  salmon  fisheries 
on  Eel  river"  (section  2),  gives  owners  of  land 
fronting  on  such  river  tbe  exclusive  right  to 
seine  on  their  own  water  fronts,  and  provides  that 
the  bod  of  such  rner,  Ij-inf?  between  the  lines  of 
the  official  survey  and  extreme  low-water  mark, 
shall  be  deemed  the  water  front  of  the  landowner 
whose  lands  border  on  the  river  or  run  nearest 
thereto.  Udfl,  that  one  whose  lines  liordcr  on  the 
south  side  of  the  river  had  the  exclusive  right  to 
fish  on  the  south  side  of  an  island  opposite  bis 
land,  where  the  channel  between  his  land  and 
the  island  is  above  low-water  mark,  and  below 
high-water  mark. 

2.  Pen.  Code.  «  <B4-e3rt.  regulatini:  the 
times  and  mode  of  catcbiiisr  salmon,  does  not  re- 
peal provisions  of  Act  ISuU,  entitled  "An  act  to 
regulate  salmon  fis-hcries  on  Eel  river"  (section  2), 
giving  ptTsons  whose  lands  border  on  the  river 
the  exclusive  right  to  fish  off  the  shore  opposite 
their  land. 

Department  1.    Api)eal  from  superior  court, 
Humboldt  county;  ti.  W.  Hunter,  Judge. 


Action  by  J.  Heckman  against  John  A. 
Swett  and  others,  to  quiet  title  to  a  flshing 
privilege,  and  for  an  Injunction.  From  a 
Judgment  for  plaintlCf,  defendants  appeaL 
Modified. 

R  W.  Wilson  and  P.  F.  Hart  for  appellants. 
John  W.  Turner,  for  respondent 

HARRISON,  J.  In  addition  to  the  facta 
presented  upon  tbe  former  appeal  in  this  case 
(99  CJal.  303,  33  Pac.  1099),  the  court  has  now 
found  that  tbe  change  in  tbe  diannel  of  Eel 
river  left  no  portion  of  the  lands  Included 
in  surveys  30  and  42  on  the  north  aide  of  the 
river,  and  that  at  low  tide  the  bed  of  the  old 
channel  is  dry  in  places  between  the  Island 
and  tbe  plaintiff's  land.  It  was  held  upon  the 
former  appeal  that  tbe  land  of  the  defendants 
Is  bounded  by  the  hlgh-wat«r  mark  on  tbe 
south  side  of  the  river,  and  that  the  southerly 
line  of  the  plaintifTs  land  is  the  high-water 
mark  on  the  north  side  of  the  river;  that,  as 
the  low-water  mark  is  on  the  soulii  side  of 
the  island,  and  the  old  channel  of  tbe  river 
between  the  island  and  the  plaintiff's  land 
is  above  low-water  mark,  the  plaintiff  is  with- 
in the  provisions  of  section  '2  of  tbe  act  of 
1859  (St.  1859,  p.  298),  which  gives  to  the 
owner  of  lands  fronting  on  the  river  "the  ex- 
clusive right  and  privilege  of  casting,  hnnllng, 
and  landing  seines  and  nets  on  their  own 
water  front,"  and  provides  that  for  the  pur- 
poses of  that  act  "all  bars  and  the  bed  of 
said  river  lying  between  the  lines  of  the  offi- 
cial stirvey  and  extreme  low-water  mark  shall 
be  deemed  and  held  to  be  the  water  front  of 
the  landowner  whose  lines  border  on  said 
river,  or  run  nearest  thereto."  The  court  be- 
low, therefore,  could  render  no  other  Judg- 
ment than  that  tbe  plaintiff  was  entitled  to 
the  exclusive  right  of  casting  nets  and  seines 
for  salmon  on  the  south  side  of  the  island 
in  front  of  his  lands,  and  enjoining  the  de- 
fendants from  Interfering  therewith,  or  mak- 
ing claim  thereto. 

Counsel  In  the  briefs  filed  herein  have  dis- 
cussed at  considerable  length  the  question  of 
the  title  to  the  lands  in  the  bed  of  Eel  river, 
and  also  the  power  of  the  state  to  alienate 
these  lands;  but,  as  these  questions  are  not 
involved  In  the  case,  it  Is  unnecessary  to  ex- 
press any  opinion  thereon.  The  case  presents 
for  determination  simply  the  question  of  the 
respective  rights  of  the  parties  under  the 
ntores.ild  statute  of  1859  to  exercise  a  right 
of  casting  seines  and  nets  for  salmon  In  the 
waters  of  Eel  river,  fronting  upon  the  lands 
of  the  plaintiff.  The  state,  by  virtue  of  Its 
sovereignty,  has  authority  to  regulata  fish- 
eries within  its  borders,  and  may  prescribe 
the  pincos  as  well  as  tbe  times  In  which  fish 
may  be  taken,  and  may  make  exclusive  grants 
of  fisheries  in  designated  waters,  so  far  as 
the  same  do  not  Impair  private  rights  alrea47 
vested.  Gould,  Waters,  {  189;  Com.  v.  Vin- 
cent 108  Mass.  447;  Wooley  ▼.  Campbell. 
37  N.  J.  Law,  163;    People  v.  Doxtater,  TS 


Digitized  by 


Google 


CaL) 


GRIMES  t».  LINSCOTT. 


421 


Hun,  472,  27  N.  T.  Supp.  481.  By  the  afore- 
said act  of  1859  this  power  was  exercised,  In 
reference  to  the  mode  and  times  of  catching 
salmon  In  Eel  river,  and  the  exercise  of  ilie 
right  was  limited  to  the  ownw  of  lands  front- 
ing npon  the  river.  By  the  same  act  the 
owner  was  given  a  right  of  action  against 
any  other  person  who  should  cast  or  haul  a 
net  or  seine  In  the  waters  of  the  river  front- 
ing on  his  land.  So  long  as  this  law  remains 
In  force,  the  right  thus  conferred  is  appur- 
tenant to  the  land,  and  its  invasion  Xyy  an- 
other is  the  subject  of  Judicial  cognizance. 
"If  the  plaintiff  has  a  right  to  the  use  and 
enjoyment  of  the  property,  that  is  sufficient 
to  have  his  right  protected  against  Invasion 
by  another."  Moore  v.  Waterworks,  68  Oal. 
150,  8  Pac.  816. 

Theae  provisions  of  the  act  of  1839,  which 
form  the  basis  of  the  plaintiff's  right  of  ac- 
tion, are  not  repealed  by  sections  634-636, 
Pen.  CSode.  These  sections  are  Intended  mere- 
ly to  regulate  the  times  and  mode  of  catch- 
ing salmon.  Within  the  times  and  mode  thus 
prescribed,  the  owners  of  the  lahds  fronting 
on  Eel  river  may  still  exercise  the  right  of 
catching  salmon  which  was  conferred  upon 
them  by  the  act  of  1859.  The  judgment  gives 
to  the  plaintiff  the  exclusive  right  of  casting 
nets  in  Eel  river,  irrespective  of  the  purposes 
for  which  they  are  cast,  and  enjoins  the  de- 
fendants from  casting  any  nets  In  the  waters 
fronting  upon  the  plaintiff's  land.  The  title 
of  the  act  of  1859  Is  "to  regulate  salmon  fish- 
eries on  Eel  river,"  and  the  act  Itself  pur- 
ports to  confer  a  right  of  action  In  favor  of 
the  owner  of  lands  fronting  thereon,  only 
against  those  who  shall  "cast,  haul,  or  draw 
any  seine  or  net  on  Eel  river  for  the  purpose 
of  catching  salmon."  The  judgment  Is  broad- 
er than  Is  justified  by  the  statute,  and  snould 
be  modified  by  limiting  it  in  this  respect.  The 
court  below  Is  directed  to  make  a  modifica- 
tion of  its  Judgment  in  accordance  with  this 
opinion,  and  as  so  modified  the  Judgment  will 
stand  affirmed.  The  costs  of  the  appeal  are 
to  be  borne  by  the  appellant. 


We     concur: 
FLEET,  J. 


GAROUTTB,     J;       VAN 


(5  Cal.  TJnrep.  38) 

GRIMES  V.  LINSCOTT  et  al.  (No.  16,780.) 
(Snpreme  Court  of  California.  May  24,  1895.) 
Bill  fob  Injcnctiox — Ambiuuitt. 
A  bill  to  restrain  public  officers  from 
fining  op  a  ditcli  along  the  siiie  of  a  road,  which 
fails  to  show  whether  the  road  is  public  or  private, 
whether  the  ditch  or  water  course  is  artificial  or 
natural,  or  occupied  a  part  of  the  road  or  was 
outside  of  it,  is  insufficient 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Santa  Cruz  coun- 
ty; J.  H.  Logan,  Judge. 

Action  by  Michael  Grimes  against  James  A. 
Llnscott  and  others  for  an  injunction.  From 
a  Judgment  for  defendants,  plaintiff  appeals. 
Afilrmeda 


Julius  Lee,  for  appellant  Carl  E.  Lindsey, 
for  respondents. 

BELCHER,  C.  This  action  was  brought  to 
obtain  an  injunction  restraining  the  defend- 
ants, who  were  the  supervisors  of  Santa  Cruz 
county,  from  filling  up,  or  causing  to  be  filled 
up,  a  ditch  or  water  course  along  the  side  of 
the  Carlton  road,  In  that  county.  It  is  al- 
leged in  the  complaint  that  the  plaintiff  is 
the  owner  of  a  tract  of  land  bounded  on  the 
northeasterly  side  by  the  "Carlton  Road,"  so 
called,  and  that  along  the  southerly  side  of  a 
portion  of  said  road,  which  bounds  plaintiff's 
land,  there  is,  and  has  been  for  more  than 
20  years,  a  ditch  or  water  course,  through 
which  a  stream  of  water  has  heea  accustomed 
to  flow  In  an  easterly  direction  to  a  natural 
stream  called  the  "Casserly  Creek,"  and 
thence  down  said  creek  to  the  Pajaro  river; 
that  the  defendants,  acting  as  the  board  of 
supervisors  for  said  county,  at  their  regular 
meeting  on  the  7th  day  of  June,  1893,  passed 
and  caused  to  be  entered  in  their  minutes  an 
order  that  said  ditch  or  water  course  t>e  filled 
up  to  a  level  with  the  roadbed  of  said  road, 
so  as  to  completely  stop  and  prevent  the  water 
from  flowing  therein  and  passing  off  as  It 
had  been  accustomed  to  do,  and  that  de- 
fendants, unless  restrained  from  so  doing,  will 
proceed  to  fill  up  safd  ditch  or  water  course, 
pursuant  to  said  order;  that  the  necessary 
and  inevitable  consequence  and  effect  of  such 
filling  up  will  and  must  be  to  cause  the  water 
which  otherwise  would  flow  In  said  ditch  or 
water  course  to  be  diverted  to  and  upon  the 
lands  of  plaintiff,  and  to  overflow,  spread  out, 
and  stand  upon  the  same,  which,  but  for  such 
filling  up,  it  would  not  dO;  to  his  great,  con- 
stant, continuing,  increasing,  and  irreparable 
damage  and  injury;  and  that  the  sole  and  only 
purpose  and  object  of  said  defendants  In  so 
fllllng  up  said  ditch  or  water  couiBe  Is,  con- 
fessedly, to  divert  the  waters  therefrom,  and 
to  cause  them  to  flow  upon  plaintiff's  land, 
and  not  because  such  fllllng  up  is  necessary, 
or  deemed  to  be  necessary,  for  the  proper  pro- 
tection or  repairing  of  said  road.  A  general 
and  special  demurrer  to  the  complaint  was 
Interposed  and  sustained.  Plaintiff  declined 
to  amend,  and  thereupon  Judgment  was  enter- 
ed that  he  take  nothing  by  his  action,  from 
which  he  appeals. 

The  only  question  Is  as  to  the  sufficiency 
of  the  complaint  We  think  the  demurrer 
was  properly  sustained  upon  the  ground  of 
ambiguity  and  uncertainty.  Assuming  that 
the  complaint  was  sufficient  in  other  respects, 
still  It  cannot  be  ascertained  therefrom 
whether  the  Carlton  road  was  a  public  or  pri- 
vate road,  n<x  whether  the  ditch  or  water 
coarse  was  an  artificial  or  natural  water 
course,  nor  whether  It  occupied  a  part  of  the 
road  or  was  outside  of  its  limits.  But  plead- 
ings are  to  be  construed  most  strongly  against 
the  pleader,  and,  so  construing  the  complaint 
It  must  be  held  that  the  road  was  a  public 
highway,  and  the  ditch  was  an  artificial  water 
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coane,  constrneted  npon  and  within  the  lim- 
its of  the  road.  If  such  were  the  facts,  the 
plaintiff. had  acquired  and  could  acquire  no 
right  by  prescription  to  have  the  ditch"  main- 
tained, and  the  defendants,  as  the  board  of 
supervisors,  had  a  right  to  order  It  filled  up, 
and  to  cause  the  work  ordered  to  be  done. 
The  reasons  wlilch  prompted  such  action  can- 
not be  Inquired  Into  in  this  proceeding.  The 
Judgment  should  be  affirmed. 

We  concur:    VANCLIBF,  0.;  HATNE8,a 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  la  affirm- 
ed. 

(1(R  Cal.  2»S) 

ADAMS    T.    HELBING.    (No.    16.45S.)i 

(Supreme  Oonrt  of  California.    May  24,  1895.) 

FoBCiBLB  Entry  and  Detaixbr— Sufticibkct  or 
Fi^iDiNQs — Kbvibw  on  Appeal. 

1.  Code  Civ.  Proc.  i  1172,  prorldeg  that,  on  a 
trial  for  forcible  entry  and  detainer,  plaintiff  need 
only  allow,  in  addition  to  the  forcible  entry  or  de- 
tainer, that  be  was  in  actual  and  peaceable  pos- 
■emion  at  the  time  of  the  entry,  or  was  entitled 
to  possession  at  the  time  of  the  detainer.  Held, 
that  where  the  compluint  charged  both  forcible 
entry  and  detainer,  and  there  was  a  finding  that 
plaintiff  was  the  owner  and  in  possession  of  the 
premises  at  the  time  of  the  entry,  since  this  is 
sufficient  to  supiion  a  judfnnent  for  forcible  de- 
tainer, a  judgment  for  plaintiff  would  not  be  re- 
versed for  lack  of  a  finding  that  plaintiff  was  in 
acttial  and  peaceable  possession  at  the  time  of 
the  entry. 

2.  The  sufficiency  of  evidence  will  not  be 
passed  upon  when  the  only  specifications  are  brief 
statements  as  to  what  the  evidence  shows. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  city  and  county 
of  San  Francisco;  William  T.  Wallace,  Judge. 

Action  of  forcible  entry  and  detainer  by 
Frank  P.  Adams  against  Louis  Helbing. 
Judgment  for  plaintiff.  From  an  order  deny- 
ing his  motion  for  a  new  trial,  defendant  ap- 
peals.   Affirmed. 

Thos.  B.  Curran,  for  appellant  Stafford 
ft  Stafford,  for  respondent 

BEIX^HER,  O.  This  Is  an  action  of  forcible 
entry  and  detainer.  The  plaintiff  had  Judg- 
ment, and  the  defendant  appeals  from  an 
order  denying  his  motion  for  a  new  trial. 

It  Is  alleged  In  the  complaint  that  on  the 
20th  day  of  August,  1889,  the  plaintiff  was, 
and  had  been  for  five  days  previous  thereto, 
the  owner  and  In  the  actual  possession  of  a 
certain  building  situated  on  the  south  side 
of  McAllister  street.  In  San  Francisco,  and 
known  as  "N&  1911  McAllister  Street," 
and  that  on  the  day  named,  "while  the 
plaintiff  was  In  peaceable  and  actual  posses- 
sion thereof,  the  defendant,  unlawfully,  vio- 
lently, and  without  cause,  ejected  the  plain- 
tiff and  his  tenant  of  nald  building  then  and 
there  being,  and  took  possession  of,  and  has 
•ver  since  held  possession  of,  said  building, 
forcibly  and  against  the  will  of  plaintiff." 
The  answer  "denies  that  the  said  plain- 
tut  had  been  for  five  days  previous  to  Au- 

>  Bdiearing  denied. 


gust  20,  18S9,  or  to  now,  or  ever  has  been. 
In  the  actual  or  any  other  possession  of  the 
premises  In  said  second  amended  complaint 
described;  denies  that  on  the  20th  day  of 
August  18S9,  or  at  any  time,  or  at  all,  upon 
said  building  and  premises,  while  plaintiff 
was  in  the  peaceable  or  actual  possession 
thereof,  or  otherwise,  or  at  all.  the  defend- 
ant, unlawfully  or  violently,  or  without 
cause,  ejected  plaintiff  or  his  tenant  of  said 
building,  or  took  possession  of,  or  has  ever 
since  held  possession  of,  said  building,  forci- 
bly or  against  the  will  of  plaintiff,  or  other- 
wise, except  as  hereinafter  set  forth." 
The  answer  then  alleges  that,  prior  to  the 
commencement  of  the  action,  plaintiff  and 
defendant  entered  Into  a  contract  for  the 
erection  and  construction  of  a  btilldlng  on 
the  land  of  the  plaintiff,  on  the  south  side  of 
McAllister  street,  and  known  as  "No.  1911 
McAllister  Street,"  in  San  Francisco  and 
"that  on  or  about  the  20th  day  of  Au- 
gust, 1889,  while  defendant  was  engaged  In 
the  erection  and  construction  of  said  build- 
ing In  pursuance  of  said  contract,  and  be- 
fore the  completion  of  said  building,  tbe 
said  plaintiff  unlawfully  and  illegally  en- 
tered in  and  upon  tbe  said  building,  and 
attempted  to  eject  the  defendant  and  oust 
him  from  the  possession  thereof,  and  prevent 
the  performance  of  the  said  contract  by  said 
defendant;  that  defendant  was  compelled 
to  and  did  oust  and  eject  the  said  plaintiff 
from  tbe  said  premises,  using  no  more  force 
than  was  reasonably  necessary."  The  court 
found  that  "on  August  15,  18S9,  the  plain- 
tiff was  owner  and  in  possession  of  the 
real  estate  and  premises  designated  as  'No. 
1911  McAllister  Street,'  in  the  city  and 
county  of  San  Francisco,  and  was  such 
owner  and  in  possession  thereof  on  the 
20th  day  of  the  same  month,  on  which 
last-mentioned  day  the  defendant,  by  force 
and  violence,  removed  tbe  plaintiff  from  tbe 
possession  thereof,  and  from  thence  hitherto 
has,  by  force  and  menace,  and  against  the 
will  of  the  plabitlff,  kept  the  plaintiff  out  of 
the  possession  of  said  premises,  and  In  like 
manner  still  detains  the  possession  of  said 
premises  from  the  plaintiff." 

1.  The  notice  of  motion  for  new  trial  stat- 
ed that  the  motion  would  be  made  upon  the 
ground  of  the  Insufficiency  of  the  evidence 
to  Justify  tbe  decision,  and  that  it  was 
against  law.  It  is  claimed  that  the  decision 
was  against  law,  because,  to  maintain  the  ac- 
tion, rtwas  necessary  for  the  plaintiff  to  show 
that  he  was  in  the  actual  and  peaceable  pos- 
session of  the  house  at  the  time  of  the  alleged 
entry  and  ouster,  and  that  the  findings  are  si- 
lent as  to  whether  such  was  the  fact  or  not 
It  has  been  several  times  held  that  when 
a  court  renders  Judgment,  but  falls  to  find 
npon  a  material  Issue,  the  decision  is  against 
law,  and  may  be  reviewed  on  appeal  from  an 
order  granting  or  refusing  a  new  trial. 
Knight  V.  Roche,  56  Cal.  15;  Spotts  v.  Han- 
ley.  85  CaL   168,   24  Paa  738;  Briaon  r. 
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Brison,  00  Cal.  328,  27  Pac.  180.  The  ques- 
tion then  Is,  were  the  findings  In  this  case 
so  defective  as  to  maice  the  decision  one 
against  law?  The  Code  of  Civil  Procedure 
contains  the  following  provisions: 

"Sec.  1130.  Every  person  is  guilty  of  a 
forcible  entry  who  •  •  ♦  by  any  Icind  of 
violence  or  circumstance  of  terror,  enters  up- 
on or  Into  any  real  property. 

"Sec.  IIGO.  Every  person  is  guilty  of  a 
forcible  detainer  who  •  ♦  •  by  force,  or 
by  menaces  and  threats  of  violence,  unlaw- 
fally  holds  and  keeps  the  possession  of  any 
real  property,  whether  the  same  was  acquired 
forcibly  or  otherwise." 

Sec.  1172.  On  the  trial  of  any  proceeding 
for  any  forcible  entry  or  forcible  detainer, 
the  plaintiff  shall  only  be  required  to  show, 
in  addition  to  the  forcible  entry  or  forcible 
detainer  complained  of,  that  be  was  peac& 
ably  in  the  actual  possessfion  at  the  time  of 
the  forcible  entry,  or  was  entitled  to  the  pos- 
session at  the  time  of  the  forcible  detainer." 

The  complaint  charges  both  a  forcible  en- 
try and  forcible  detainer,  and  the  finding 
that  the  plaintiff  was  the  owner  and  in  pos- 
session of  the  property  should  be  construed, 
we  think,  to  import  tliat  be  was  in  the  ac- 
tnal  and  peaceable  possession  thereof  at  the 
time  he  was  forcibly  removed  therefrom, 
and  certainly  that  he  "was  entitled  to  the 
possession  at  the  time  of  the  forcible  detain- 
er." But,  conceding  that  the  finding  was  In- 
sufficient to  support  a  Judgment  for  forcible 
entry,  still,  as  it  was  sufficient  to  support  a 
judgment  for  forcible  detainer,  the  order 
appealed  from  cannot  be  reversed  on  this 
ground;  for,  as  said  In  Brison  v.  Brison, 
supra:  "If  the  complaint,  as  in  the  present 
instance,  sets  forth  two  or  more  grounds  for 
relief,  either  of  which  Is  sufficient  to  sup- 
port a  Judgment  in  favor  of  the  plaintiff,  a 
finding  upon  one  of  such  issues  Is  sufficient, 
and  a  failure  to  find  upon  the  other  does  not 
constitute  a  mistrial,  or  render  the  decision 
'against  law.'  " 

2.  It  is  also  claimed  that  the  findings  were 
not  Justified  by  the  evidence,  but  this 
point  cannot  be  considered.  The  only  speci- 
fications attached  to  the  statement  are  found 
under  the  head  of  "Specification  of  Errors," 
and  are  brief  statements  of  what  "the  evi- 
dence shows."  Such  specifications  are  in- 
mfiicient  "It  is  not  necessary  that  the 
specifications  should  state  what  the  evidence 
does-  show.  Such  a  statement  is  insufficient 
if  standing  alone,  and  surplusage  If  joined 
to  a  proper  specification."  Haynes,  New 
Trial  &  App.  i  150.  And  see  Spotts  v.  Han- 
ley,  supra,  where  the  above  language  is  quot- 
ed and  approved.  The  order  appealed  from 
sbould  be  affirmed. 

"We  concur:    SEAHLS,  C;  HAYNES,  0. 

PER  CURIAM.  For  the  reasons  given  in 
tbe  foregoing  opinion,  the  order  appealed 
from  Is  affirmed. 


(107  Cal.  309) 

O'HARA  V.  O'BRIEN  et  al.    (No.  15,821.) 

(Supreme  Court  of  Oaiifomla.    May  25,  1895.) 

Location    of   Section   Corner  —  Resurvet  — 

Boundary— vAoKEEMENT  bt  Owners 

—Evidence. 

1.  In  locating  the  northwest  comer  of  a 
section  of  which  the  northeast  corner  can  be  locat- 
ed, it  is  error,  instead  of  merely  following  the 
calls  of  the  division  survey  of  the  township,  tc 
start  from  a  subsection  corner  in  an  adjoining 
township  subdivided  under  a  different  survey,  and 
thence  run  a  mile  and  a  half,  only  connecting  the 
subdivision  surveys  of  the  two  townships  by  as- 
suming that  theii  section  corner  stones  on  the 
township  line  coincide. 

2.  The  fact  that  an  agent  authorized  to  at- 
tend to  the  leasing  of  his  principal's  land,  for  the 
purpose  of  showing  a  tenant  the  line  between 
the  land  of  his  principal  and  the  adjoining  owner, 
the  adjoining  owner  not  being  with  him  at  the 
time,  located  a  line,  measuring  from  lines  to 
which  other  owners  had  plowed,  on  which  the 
adjoining  owner  subsequently  built  a  fence,  does 
not  estop  the  principal  from  denying  that  the  line 
BO  staked  is  the  tiue  line,  in  that  it  was  a  con- 
ventional division  line,  agreed  on  between  them. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Contra  Costa 
county;  Joseph  P.  Jones,  Judge. 

Action  by  James  O'Hara  against  P.  O'Brien 
and  others.  From  an  order  denying  plain- 
tiff a  new  trial,  he  appeals.    Reversed. 

Rhodes  &  Barston,  'for  appellant.  John  B. 
Mhoon,.  for  resiMndents. 

VANCLIEP,  C.  Action  to  "recover  posses- 
sion of  the  N.  E.  %  of  section  No.  1  of 
township  No.  1  N.,  range  2  E.,  Mt  Diablo 
base  and  meridian,  situate  in  Contra  Costa 
county.  The  complaint  being  In  the  ordi- 
nary form  and  unverified,  the  answer  de- 
nies generally  each  and  every  allegation 
thereof,  and  then  specially  alleges  adverse 
possession  of  the  demanded  premises  by  the 
defendants  during  a  period  of  more  than  five 
years  before  the  commendement  of  the  ac- 
tion, and  that  the  action  Is  barred  by  the 
statute  of  limitations.  The  cause  was  tried 
by  a  Jury,  which  returned  a  general  verdict 
in  favor  of  defendants,  whereupon  Judgment 
was  rendered  accordingly;  and  plaintiff 
brings  this  appeal  from  an  order  denying  his 
motion  for  a  new  trial,  made  upon  a  state- 
ment of  tbe  case. 

Upon  the  trial  It  clearly  appeared,  and  was 
admitted  by  both  parties,  that  the  plaintiff 
owned  and  was  entitled  to  the  possession 
of  said  northeast  quarter,  and  that  defend- 
ants owned  the  northwest  quarter  of  said  sec- 
tion, according  to  the  survey  and  subdivi- 
sion thereof  by  the  government  of  the  Unit- 
ed States:  and,  consequently,  that  the  con- 
troversy related  solely  to  the  location  of  the 
line  between  the  northeast  quarter  and  the 
northwest  quarter  of  said  section,  and  in- 
volved the  question  of  title  to  only  a  strip 
of  land  running  north  and  south  across  the 
north  half  of  the  section,  containing  about 
7%  acres,  which  lies  wholly  within  the  north- 
east quarter,  if  that  quarter,  according  to 
government  survey,  is  40  chains  square,  or 
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even  If  tbe  north  and  south  boundary  lines 
thereof  extend  40  chains  west  from  tbe  east 
boundary  of  the  section;  and  there  Is  no  dis- 
pute as  to  the  true  location  of  the  east 
boundary  line  of  the  section.  The  plalntitf 
employed  B.  0.  Brown,  county  surveyor  of 
Contra  Costa  county,  to  determine  the  true 
location,  according  to  government  survey,  of 
the  dividing  Hue  between  the  northeast  and 
northwest  quarters  of  the  section,  who  testi- 
fied as  a  witness  for  plaintiff  that  he  had 
procured  from  the  United  States  land  office 
a  copy  of  the  original  field  notes  of  United 
States  Deputy  Surveyor  L.  Ransom,  who 
had  surveyed  township  No.  1  north  in  1851, 
and  also  a  copy  of  the  field  notes  of  E.  H. 
Dyer,  who,  as  United  States  deputy  surveyor, 
bad  subdivided  said  township  into  sections 
and  quarter  sections  In  1801;  that  by  those 
field  notes  he  found  and  identified  the  north- 
east and  southeast  comers  of  section  1  of 
said  township  by  means  of  witness  trees, 
etc.,  called  for  in  said  field  notes;  but  could 
find  none  of  the  monuments,  witness  trees, 
or  other  landmarlcs  referred  to  in  those  field 
notes  by  which  to  locate  or  identify  the 
northwest  or  southwest  comers  of  that  sec- 
tion, or  any  of  the  Interior  corners  of  the 
quarter  sections  thereof.  _  Nor  was  he  able  to 
find  any  of  tbe  monuments,  witness  trees,  or 
landmarks  called  for  in  the  field  notes  of  the 
government  surveys  of  sections  2,  3,  or  4  of 
said  township,  by  which  to  identify  any  cor- 
ner of  the  last-named  sections,  or  of  any  quar- 
ter section  thereof.  But  it  clearly  appears 
that  by  starting  at  either  the  northeast  or 
southeast  corner  of  section  1,  both  of  which 
were  identified  and  fixed,  and  following  the 
courses  and  distances  called  for  in  the  field 
notes  of  either  Ransom  or  Dyer,  he  could 
have  located  both  the  northwest  and  south- 
west corners  of  section  1,  and  also  all  the 
corners  of  the  quarter  sections  thereof.  He 
did  not  think  it  proper,  however,  to  adopt 
this  method,  but,  for  the  purpose  of  finding 
the  northwest  corner  of  section  1  in  town- 
ship 1,  he  commenced  at  the  corner  com- 
mon to  four  quarter  sections  in  township 
No.  2,  which  had  been  subdivided  in  1872  by 
United  States  Deputy  Surveyor  Wacken- 
ruder,  viz.  the  northeast  and  southeast  quar- 
ters of  section  34,  and  the  northwest  and 
southwest  quarters  of  section  35,  township 
No.  2.  This  common  corner  he  identified  by 
a  witness  tree  called  for  by  Wackeuruder's 
field  notes.  Thence  he  ran  south  half  a  mile 
to  a  crossing  of  fences,  which  he  established 
as  the  corner  common  to  sections  34  and 
65  of  township  2,  and  which  he  assumed  to 
be  identical  with  the  comer  common  to  sec- 
tions 2  and  8  of  township  1.  Thence  he  ran 
east  40.01  chains  to  a  fence  which  the  de- 
fendant claimed  to  be  his  west  line;  and 
thence  continued  east  40  chains,  and  ac- 
cepted this  point  as  tbe  northwest  corner 
of  section  1,  township  1.  Tbe  result  is  that. 
Instead  of  being  80  chaius  In  length,  as 
called  for  by  the  field  notes  of    Ransom 


and  Dyer,  the  north  line  of  section  1,  town- 
ship 1,  is  only  78.78  chains  in  length.  To 
reach  this  result  the  county  surveyor  start- 
ed at  a  point  in  township  2  established  by 
Wackenruder,  and  thence  ran  a  mile  and 
a  half  by  coui-ses  and  distances,  only  con- 
necting the  subdivision  survey  of  township 
2  by  Wackenruder  with  that  of  the  subdi- 
vision of  township  1  by  Dyer,  assuming  that . 
tlie  section  corners  of  the  two  townships 
on  the  township  line  coincided,  and  that 
certain  fences  of  the  farmers  were  on  the 
section  and  quarter  section  lines;  whereas 
he  should  have  started  at  the  known  and 
established  southeast  corner  of  section  1. 
from  which  Dyer  started;  and  thence  run 
north  80  chains  to  the  known  northeast  cor- 
ner of  township  1,  which  coincides  with 
northeast  corner  of  section  1  of  same  town- 
ship. This  line  is  admitted  to  be  the  true 
east  boundary  of  section  1.  After  reaching 
the  northeast  comer  of  section  1,  Dyer's  field 
notes  read  substantially  as  follows:  "Thence 
west  on  true  line  between  sections  1  and 
36,  forty  chains,  set  post  for  quarter  sec. 
cor.,  with  mound,  pits,  and  trench,  as  per 
instructions,  SO  chains,  set  post  for  cor.  to 
sees.  1,  2,  35,  and  3C,  with  mound,  pits  and 
trench.  •  •  •  Thence  south  on  true  line 
bet  sees.  1  and  2,  forty  chains,  Siet  post  for 
quarter  sec.  cor.  with  mound,  pits,  and 
trench,  80  chains  to  comer  of  sees.  1  and 
2,"— thus  showing  that  section  1  is  a  full 
section,  eacb  of  the  four  l>oundar7  lines 
thereof  being  80  chains  in  length,  and  all 
the  angles  being  right  angles.  The  county 
surveyor  also  located  the  southwest  corner 
of  section  1  at  a  crossing  of  fences  upon 
the  unwarrantable  assumption  tliat  those 
fences  and  other  fences  in  that  vicinity  had 
been  located  on  true  section  and  quarter  sec- 
tion lines.  The  inevitable  consequence  of 
this  was  to  reduce  tbe  length  of  the  south 
boundary  Hue  of  section  1  to  78.26  chains. 

Assuming  that  by  the  aforesaid  methods 
the  county  surveyor  correctly  located  the 
northwest  and  southwest  corners  of  the  sec- 
tion, he  properly  divided  it  into  quarter  sec- 
tions, whereby  the  disputed  strip  of  land 
was  found  to  be  wholly  within  the  plaintHTs 
northeast  quarter;  and,  on  the  other  hand, 
if  the  methods  pursued  by  the  county  sur- 
veyor were  wrong  and  liable  to  lead  to  erro- 
neous conclusions,  as  I  think  they  were 
(Chapman  v.  Polack,  70  Cal.  487,  11  Pac. 
764;  Gordon  v.  Booker,  97  Cal.  586,  32  Pac. 
593;  Blackburn  v.  Nelson,  100  Cal.  33(i,  34 
Pac.  775),  and  the  north  and  south  boundai-y 
lines  of  the  section  extended  from  the  fixed 
east  comers  west  80  chaius,  as  Indicated 
by  Dyer's  field  notes,  the  true  division  line 
between  tbe  northeast  and  northwest  quar- 
ters would  be  considerably  west  of  the  loca> 
tlon  of  it  by  the  county  surveyor,  and  conse- 
quently considerably  west  of  the  west  line 
of  the  strip  of  land  in  question;  so  that  in 
either  case  the  verdict  of  the  Jury  to  tlie 
eCCect  that  the  strip  of  land  In  question  is 
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not  In  plaintiff's  northeast  quarter,  or  that 
plaintiff  was  not  the  owner  of  It,  was  not 
Justified  by  the  evidence.  The  evidence 
strongly  tends  to  prove  that  the  strip  is 
within  the  northeast  quarter,  and  there  is  no 
snhstantlal  conflict  of  evidence  on  this  point. 
Gordon  v.  Booker,  supra;  Wise  v.  Burton, 
73  Cal.  166,  14  Pac.  67a  Rejecting  the 
methods  by  which  the  county  surveyor  de- 
termined the  location  of  the  west  comers 
of  the  section,  still  his  uncontradicted  testl- 
m<iny.  In  connection  with  the  field  notes  of 
Ransom  and  Dyer,  as  to  the  monuments  he 
foimd  and  as  to  those  he  failed  to  find,  is 
sufficient,  prima  fade,  to  prdve  that  the  strip 
of  land  In  question  lies  within  the  bound- 
aries of  the  northeast  quarter  of  section  1, 
according  to  the  government  survey  there- 
of, and  it  is  admitted  that  the  plaintiff  Is 
the  owner  of  tliat  quarter  section  as  sur- 
veyed by  the  government,  unless  he  lias  lost 
a  part  of  it  by  adverse  possession  of  defend- 
ants, or  by  estoppel.  The  mode  of  survey 
adopted  by  the  county  surveyor  is  considered 
here,  and  held  to  have  been  Incorrect  In  re- 
sponse to  the  objections  to  it  by  respondents' 
counsel;  so  that  in  case  of  a  resurvey  for 
purposes  of  a  new  trial  the  errors  of  the 
county  surveyor  may  be  avoided.  It  is  pos- 
sible that,  upon  such  resurvey,  additional 
monuments  called  for  by  the  field  notes  of 
Ransom  or  Dyer  may  be  discovered,  and.  If 
so.  they  must  control  the  calls  for  courses 
and  distances;  but,  if  no  additional  monu- 
ments are  discovered,  the  west  corners  of 
the  section,  and  the  interior  corners  and 
lines  of  the  quarter  sections,  must  be  found 
by  means  of  the  courses  and  distances  called 
for  in  the  field  notes  of  Ransom  and  Dyer, 
from  the  established  and  known  eastern 
corners,  as  above  indicated;  it  being  well 
settled  that  where  no  monuments,  natural 
or  artificial,  called  for  by  a  description  or 
by  the  field  notes  of  a  survey,  can  be  found, 
the  courses  and  distances  called  for  must 
control.  Gordon  v.  Brooker,  87  Cal.  586,  32 
Pac.  503. 

2.  Assuming  that  the  strip  of  land  In 
qnestion  lies  wholly  within  the  northeast 
quarter  of  section  1,  I  think  the  evidence 
insufficient  to  justify  a  verdict  to  the  effect 
that  defendants  acquired  title  to  any  part 
thereof  by  adverse  possession.  A  patent 
for  the  north  half  of  section  1,  township 
I,  was  Issued  by  the  United  States  to  the 
railroad  company  May  31,  1870,  and  the 
railrcad  company  conveyed  the  northwest 
quarter  of  that  section  to  defendant  O'Brien 
on  October  18,  1872,  described  as  the  north- 
west quarter  "according  to  the  United  States 
survey,"  and  as  "containing  160  acres."  On 
Pebniary  12,  1874,  the  railroad  company 
conveyed  to  Charles  McLaughlin  all  its 
rights  in  and  to  the  northeast  quarter  of  said 
section,  and  on  October  11,  18'J2,  all  the 
rights  and  title  of  McLaughlin  passed  to 
plaintiff.  In  the  first  place,  the  evidence 
shows  that  the  controversy  has  always  re- 


lated solely  to  the  location  of  the  division 
line  between  the  northeast  and  northwest 
quarters  of  section  1,  and  that  defendants 
have  never  claimed  title  to  any  land  in  the 
northeast  quarter,  but  have  expressly  dis- 
claimed title  to  any  part  of  that  quarter  as 
surveyed  by  the  government  The  testimony 
of  plaintiff  to  this  effect  was  not  disputed, 
and  was  corroborated,  by  the  conduct  of 
O'Brien  during  the  survey  by  Brown.  In  the 
second  place,  the  defendants  never  Inclosed 
the  land  in  question.  They  built  a  fence  on 
what  they  claimed  to  be  the  division  line 
running  north  from  the  south  line  of  the 
north  half  of  the  section  to  a  point  about 
20  feet  south  of  the  north  line  of  the  sec- 
tion. As  to  when  this  fence  was  built  the 
evidence  is  indefinite  and  uncertain,  but 
strongly  tends  to  prove  that  it  was  built 
within  five  years  next  before  the  commence- 
ment of  this  action.  In  the  third  place, 
there  Is  no  evidence  that  defendants  ever 
paid  any  taxes  on  any  part  of  the  land  in 
question.  The  only  answer  to  this  point  by 
counsel  for  respondents  is  that  adverse  pos- 
session had  continued  for  a  period  of  five 
years  before  the  amendment  of  section  325, 
Code  Civ.  Proc,  in  1878,  requiring  payment 
Of  taxes  as  a  requisite  condition  to  the  ac- 
quisition of  title  by  adverse  possession.  But 
of  this  there  is  no  substantial  evidence. 

3.  It  is  contended  for  respondents  that  the 
line  upon  which  they  built  the  fence  was 
a  conventional  division  line,  agreed  upoa 
by  McLaughlin  and  the  defendants;  and 
the  grounds  of  this  contention  are  that  in 
1885  or  1886,  while  Capt.  Lamberton  was 
agent  for  McLaughlin  for  the  purpose  of 
superintending  the  lands  of  the  latter,  and 
leasing  the  same,  he  staked  the  line  upon 
which  the  defendants  afterwards  built  their 
said  fence,  and  caused  a  furrow  to  be  plow- 
ed upon  that  line  by  McLaughlin's  tenants  of 
the  northeast  quarter  of  section  1.  But  the 
evidence  shows  that  Lamberton  had  no  au- 
thority from  his  principal  to  fix  or  settle 
boundary  lines,  and  that  he  never  pretended 
to  tiave  such  authority;  that  he  staked  the 
line  merely  for  the  purpose  of  showing  Mc- 
Laughlin's tenants  how  far  west  they  should 
plow;  that  he  did  not  consult  the  defend- 
ants in  regard  to  the  location  of  the  line, 
nor  represent  to  them  that  it  was  the  true 
division  line;  that  the  only  means  he  em- 
ployed to  locate  that  line  was  measuring 
with  a  tapeline  from  certain  lines  to  which 
farmers  in  that  vicinity  had  plowed;  and 
that  be  regarded  his  staking  of  the  line  as 
"guesswork."  None  of  the  defendants  were 
present  with  him  while  he  was  staking  the 
line,  or  ever  said  anything  to  him  about  the 
matter.  Surely,  there  was  no  agreement  be- 
tween Lamberton  and  defendants  as  to  the 
location  of  the  division  line  between  the 
northeast  and  northwest  quarters  of  sec- 
tion 1,  even  if  Lamberton  had  authority  to 
make  such  agreement.  Nor  does  the  evi- 
dence show  any  acts  or  representations  of 
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Lamberton  by  which  McLaughlin  or  his 
vendee  should  be  estopped  from  denying 
that  the  line  staked  by  Lamberton  is  the 
true  line.  I  think  the  order  should  be  re- 
versed, and  a  new  trial  granted. 

We  concur:    BELCHER,  a;    SEARLS,  0. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  order  is  reversed, 
and  ft  new  trial  granted. 


a07  Cal.  334) 

CALIFORNIA  ACADEMY  OP  SCIENCES 
V.  CITY  AND  COUNTY  OF  SAN 
FRANCISCO  et  al.    (No.  15,503.)' 
(Supreme  Court  of  California.    May  25,  1895.) 
Dbdication— What  Constitutbs  Poblio  Uss. 
A  dedication  of  property  to  a  corporation 
of  limited   membership,  formed  purely   for  sci- 
entific purposes,  is  not  for  a  "public  use,"  and, 
therefore,  a  dedication  to  such  a  corporation  of 
unoccupied  city  land  by  a  board  of  supervisors, 
authorized  to  dedicate  such  laod  for  a  "public 
use"  only,  under  St  1868,  p.  379,  U  invalid. 

Department  1.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  John  F. 
Finn.  Judge, 

Ejectment  by  the  California  Academy  of 
Sciences  against  the  city  and  county  of  San 
Francisco  and  others.  There  was  a  judg- 
ment for  defendants,  and  plaintiff  appeals. 
Affirmed. 

HoUaday  &  Holiaday,  for  appellant  H. 
T.  Creswell,  for  respondents. 

HARRISON,  J.  The  land  claimed  by  the 
plaintiff  is  embraced  within  the  ptieblo  claim 
of  the  city  of  San  Francisco,  which  was  con- 
firmed to  the  city  by  the  decree  of  the  circuit 
court,  May  18,  18U5.  It  is  situate  west  of 
the  charter  line  of  1851,  and  is  within  that 
portion  of  the  city  and  county  commonly 
known  as  outside  lands,  and  is  a  portion  of 
the  land  referred  to  In  the  act  of  congress  of 
March  8, 1860  (14  Stat  4).  After  the  passage 
of  this  act,  the  supervisors  passed  an  ordi- 
nance known  as  "Order  No.  8O0,"  which  was 
ratified  by  the  legislature  by  an  act  approved 
March  27,  18(58  (St  18(58,  p.  3711).  By  the  first 
section  of  this  ordinance  the  board  of  super- 
visors were  authorized  and  directed  to  devise 
and  adopt  a  plan  for  the  subdivision  of  these 
outside  lands  into  blocks  and  lots,  "and  to 
select  and  set  apart  for  public  uses  such  lots 
and  portions  of  said  land  as  said  board  may 
deem  necessary."  The  second  section  pro- 
vided that  after  the  adoption  of  the  plan, 
the  board  of  supervisors  should  cause  a  map 
of  the  lands  to  be  made  according  to  this 
plan,  "and  upon  such  map  shall  be  designat- 
ed the  lots  and  portions  of  land  set  apart  for 
public  uses,  and  the  particular  use  for  which 
each  lot  or  portion  of  land  shall  have  been 
■et  apart"  Provision  was  also  made  for 
bearing  applications  for  changes  In  the  plan. 
ftnd  making  alterations  therein,  and  deilne- 

t.  Rehearing  denied. 


atlng  them  upon  the  map,  and  that  when 
such  alterations  should  have  been  delineated, 
the  map  should  become  the  official  map,  and 
the  portions  of  land  thereon  designated  for 
public  purposes  should  b«  deemed  to  have 
been  dedicated  as  such.  By  virtue  of-  the 
provisions  of  this  ordinance,  the  committee 
on  outside  lands  prepared  a  map,  which  they 
presented  to  the  board  of  supervisors,  and 
accompanied  the  same  with  a  report  show- 
ing the  various  selections  of  lots  and  por- 
tions of  land  set  apart  for  public  uses,  and 
designating  one  of  these  selections  to  be  "for 
the  use  of  the  Academy  of  Sclencea"  Before 
the  final  adopdon  of  the  map,  the  lot  in- 
volved in  this  action  was,  upon  the  recom- 
mendation of  the  committee  on  outside  lands, 
substituted  for  the  one  that  had  been  orig- 
inally reported  by  them,  and  was  delineated 
thereon,  and  the  map  was  by  ordinance  de- 
clared to  be  the  official  map,  and  all  the  lots 
and  lands  designated  on  said  map  were  de- 
clared to  be  set  apart  and  dedicated  to  the 
uses  for  which  they  had  been  designated  on 
the  map.  Upon  this  map  the  words,  "Acad- 
emy of  Sciences"  were  placed  within  the 
space  corresponding  to  the  description  of 
the  lot  involved  herein.  Other  acts  were  per- 
formed by  the  supervisors  Indicative  of  an 
intention  to  set  apart  the  lot  in  quesUon  for 
public  uses,  and  upon  other  official  maps, 
subsequently  made,  the  lot  is  marked  "Acad- 
emy of  Sciences."  By  virtue  of  these  acts  of 
the  city  and  Its  officers,  the  plaintiff  claims 
the  right  to  the  possession  of  the  lot  The 
plaintiff  was  never  in  the  occupancy  of  the 
lot  but  In  December,  1887,  a  resolution  was 
imssed  by  Its  trustees,  and  entered  in  Its 
records,  "accepting  the  dedication"  of  the  lot, 
and  a  copy  of  this  resolution  was  presented 
to  the  board  of  supervisors,  and  filed  with  Its 
clerk.  In  February,  1888,  the  supervisors 
passed  a  resolution  granting  the  use  of  the 
lot  to  the  board  of  education,  and  thereafter 
this  latter  body  erected  a  schoolhouse  there- 
on, and  is  still  occupying  the  lot.  The  plain- 
tiff was  incorporated  June  27, 1853,  under  the 
laws  of  this  state  for  the  Incorporation  of 
scientific  associations,  by  the  corporate  name  - 
of  "California  Academy  of  Natural  Sciences," 
and  on  February  24, 1871,  was  reincorporated 
under  the  same  laws  by  the  name  of  "Cali- 
fornia Academy  of  Sciences."  There  is  no 
corporation,  association,  or  Institution  In  this 
state  by  the  name  of  "Academy  of  Sciencea" 
other  than  the  plaintiff  herein.  The  record 
does  not  disclose  the  method  by  which  mem- 
bership is  had  in  the  plaintiff,  but  it  is  stated 
that  it  has  no  capital  stock,  and  that  during 
its  whole  existence  it  has  derived  its  support 
from  the  monthly  dues  of  its  members,  and 
from  sums  paid  for  life  memberships  in  the 
society,  and  from  voluntary  contributlona. 
It  also  appears  that  it  Is  managed  by  a 
board  of  trustees,  and  that  the  services  of  Ita 
officers  are  rendered  without  compensation. 
The  court  below  rendered  Judgment  In  fa- 
vor of  the  defendants  upon  the  ground  that 
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the  plaintiff  Is  a  private  corporation,  and 
that  the  board  of  supei-vlsors  had  no  power 
to  set  apart  the  .hind  in  question  for  any  oth- 
er than  public  purposes.  From  this  judg- 
ment, and  an  order  denying  a  new  trial,  the 
plaintiff  has  appealed. 

At  the  time  of  the  adoption  of  the  official 
map  under  order  No.  800,  and  the  placing 
thereon  ui>on  the  lot  in  question  the  words 
"Academy  of.  Sciences,"  the  corporate  name 
of  the  plaintiff  was  "California  Academy  of 
Natural  Sciences,"  and  there  is  nothing  in 
the  record  to  indicate  that  the  board  of  su- 
perrisors  intended  by  this  delineation  to  des- 
ignate the  plaintiff,  or  whether  it  was  Its 
intention  to  set  apart  the  lot  for  an  "Acad- 
emy of  Sciences"  that  might  thereafter  be 
created  or  organized  for  public  purposes.  It 
is  unnecessary,  however,  to  determine  what 
was  the  intention  of  the  board  of  super- 
visors, as,  unless  that  body  Iiad  the  power 
to  set  apart  the  land  for  the  plaintiff,  none 
of  its  acts  could  effect  that  purpose.  The 
decree  of  the  circuit  court  con^ming  the 
pueblo  claim  of  the  city  declared  that  the 
confirmation  was  in  trust  for  the  benefit  of 
the  lot  holders  under  grants  from  the  pueblo, 
town,  or  city  of  San  Francisco,  or  other  com- 
petent authority,  and  as  to  any  residue,  "in 
trust  for  the  use  and  benefit  of  the  inhabit- 
ants of  the  city."  By  an  act  of  July  1,  1864 
(13  Stat.  333),  congress  had  released  to  the 
city  all  claim  to  land  within  its  corporate 
limits,  as  defined  in  the  charter  of  1851,  and 
on  March  8.  186C,  the  United  States  (14 
Stat.  4)  confirmed  the  claim  of  the  city,  and 
granted  to  it  its  interest  in  said  lands,  upon 
the  trust  that  it  should  be  disposed  of  and 
conveyed  by  the  city  to  parties  in  bona  fide 
actual  possession  thereof  on  the  passage  of 
the  act,  "except  such  parcels  thereof  as  may 
be  reserved  and  set  apart  by  ordinance  of 
said  city  for  public  uses."  Order  No.  800, 
which  was  validated  by  the  legislature,  con- 
ferred upon  the  supervisors  the  power  to 
set  apart  and  delineate  upon  the  official  map 
lots  or  portions  of  land  for  public  uses  only, 
and  only  the  lots  which  should  be  designated 
on  the  map  for  public  uses  are  dedicated  as 
such.  It  must  be  observed  ihat,  at  the  time 
this  ordinance  was  validated  by  the  legisla- 
ture, the  selection  and  designation  of  lots 
upon  the  map  had  not  been  made,  and  the 
act  of  the  legislature  in  validating  the  ordi- 
nance, is  only  a  letter  of  authority  to  the 
supervisors  to  make  the  selection  and  desig- 
nation according  to  its  terms,  and  Is  not  to 
be  construed  as  a  ratification  or  adoption 
of  an  act  already  performed  by  them.  As, 
therefore,  there  was  no  authority  in  the 
board  of  supervisors  to  select  or  designate 
upon  the  map  of  the  lands  any  lot  or  portion 
of  land  for  any  other  than  a  public  purpose. 
It  follows  that  the  lots  or  portions  of  land 
so  selected  and  designated  are  limited  to  a 
public  purpose,  and  can  be  claimed  or  Icept 
only  for  such  public  purpose.  Any  selection 
or  designation  upon  the  map  by  the  super- 


visors for  any  other  than  a  public  puri)ose 
would  be  an  act  without  authority,  and  could 
confer  no  right  in  the  land  so  designated. 
The  plaintiff  herein  is  a  private  corporation, 
with  limited  membership,  and  can  In  no  re- 
spect be  regarded  as  Invested  with  the  care 
of  the  public,  or  subject  to  public  control. 
The  laws  under  which  it  Is  Incorporated 
clearly  indicate  that  it  Is  essentially  private, 
and  has  none  of  the  characteristics  of  a  pub- 
lic corporation.  It  la  undoubtedly  the  fact 
that  the  public  derives  a  benefit  from  its 
labors  and  its  contributions  to  science,  but 
this  is  merely  an  Incidental  result  of  Its  or- 
ganization and  existence,  and  It  Is  not  the 
essential  object  for  which  it  was  Incorporat- 
ed. The  public  derives  similar  benefit  from 
the  organization  and  labors  of  any  associa- 
tion for  scientific  or  sociological  investiga- 
tion, whether  Incorporated  or  not;  but  this 
fact  does  not  render  suqh  organization  a 
public  body,  or  Its  object  a  public  purpose, 
within  the  meaning  of  the  ordinance  and 
statutes  referred  to.  The  judgment  and  or- 
der are  affirmed. 


We     concur: 
FLEET,  J. 


GAROUTTB,      X;      VAN 


(6  Cal.  Unrep.  40) 
FIRST  NAT.  BANK  OF  SOUTH  BEND  v. 

KELSO.  (No.  15,816.) 
(Supreme  Court  of  California.  May  25,  1895.) 
Appeal— AssioNMGKT  OF  Erbor. 
An  assignment  of  error,  on  motion  for  a 
new  trial,  that  the  "evidence  is  insufficient  to  jus- 
tify the  third  finding  of  fact,  in  that  there  is  no 
evidence  to  show  that  there  is  due  and  owing 
plaintiff"  a  certain  sum,  is  insufiicient  to  question 
on  appeal  the  sufficiency  of  the  evidence  to  sus- 
tain such  finding  that  no  part  of  the  principal 
has  been  paid  except  a  certain  sum. 

Department  1.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  A.  A.  San- 
derson, Judge. 

Action  by  the  First  National  Bank  of  South 
Bend  against  John  Kelso.  There  was  a  judg- 
ment for  plaintiff,  and,  on  defendant's  motion 
for  a  new  trial  being  denied,  he  appeals.  Af- 
firmed. 

Edward  L.  Foster,  for  appellant.  Reel  B. 
Perry,  for  respondent 

PER  OtIRIAM.  Action  on  a  promissory 
note  for  the  sum  of  $2,000,  besides  interest, 
dated  April  1,  1893,  payable  three  months 
after  date,  executed  by  appellant  In  favor  of 
the  respondent.  The  complaint  was  filed  Oc- 
tober 12,  1893,  and  contained,  among  other 
allegations,  an  averment  to  the  effect  that  no 
I)art  of  the  principal  sum  or  the  interest  men- 
tioned In  the  note  had  been  paid.  This  al- 
legation was  denied  in  the  answer,  and  the 
defendant  also  pleaded  that  the  time  of  pay- 
ment had  been  extended  by  written  agree- 
ment of  the  parties.  It  appears  from  the 
bill  of  exceptions  that  the  controverted  fact 
at  the  trial  was  whether  the  plaintiff  bad 
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glTen  to  the  defendant  the  extension  of  time 
pleaded  by  him  In  his  answer.  The  court 
tonnd  In  favor  of  the  plaintiff,  and  rendered 
judgment  in  bis  favor.  The  defendant  moved 
for  a  new  trial,  which  was  denied,  and  he 
has  appealed. 

One  of  the  gronnds  urged  in  the  motion 
for  a  new  trial  Is  the  insufficiency  of  evidence 
n>  sustain  the  .decision  of  the  court,  and  the 
specification  of  this  insufficiency  is  as  follows: 
"The  evidence  Is  Insufficient  to  Justify  the 
third  finding  of  fact.  In  that  there  is  not  suffi- 
cient evidence  to  show  that  tliere  Is  due  and 
owing  plaintiff  frbm  defendant  the  sum  of 
12,000,  together  with  Interest  thereon  from 
July  1,  1893,  at  the  rate  of  ten  per  cent,  per 
annum."  The  third  finding  of  fact  Is  as  fol- 
lows: "That  (10  part  of  the  principal  sum  of 
said  note,  or  of  the  Interest  thereon,  has  ever 
been  paid,  save  and  except  the  sum  of  fifty 
dollars  on  account,  of  Interest;  and  that  tbo-e 
Is  due  'and  owing  plaintiff  from  defendant 
•  the  sum  of  $2,000,  together  with  interest 
thereon  from  July  1,  1893,  at  the  rate  of  ten 
per  cent  per  annum."  Upon  the  appeal  here- 
in counsel  for  the  appellant  makes  no  other 
contention  than  that  there  was  no  evidence 
in  support  of  the  finding  of  the  court  that 
the  note  had  not  been  paid.  The  appellant 
did  not,  however,  in  the  bill  of  exceptions, 
specify  this  as  one  of  the  particulars  in  which 
the  evidence  was  insufficient  to  Justify  the 
decision,  and  for  that  reason  be  cannot  now 
be  heard  In  support  of  his  contention.  The 
assignment  of  error  is  limited  to  the  latter 
part  of  the  third  finding,  and  does  not  ques- 
tion that  portion  thereof  which  finds,  "that  no 
part  of  the  i»'incipal  sum  of  said  note,  or  of 
the  interest  thereon,  has  ever  been  paid,  save 
and  except  the  sum  of  fifty  dollars  on  account 
of  interest"  The  Judgment  and  order  are 
affirmed. 


(107  Cal.  291) 

WOOD  et  al.  v.  BLANET.    {No.  15,737.)» 
(Supreme  Court  of  California.    May  24,  1895.) 

BaTOPPBIr-FRAUDm.E!IT  RBPRBSENTATIOHS  —  LIA- 
BILITY or  AOENT. 

1.  Where  an  agent  procures  bis  principal's  ap- 
proval to  a  contract  of  gale  by  telliiiK  him  that  be 
has  received  the  caah  dri>ogit  provided  for  in  the 
contract,  lie  will,  untler  Code  Civ.  I'roc.  {  19f>2, 
■ubd.  3,  lie  estopped  from  showing  that  he  did 
not  receive  the  ai'posit  in  cash,  but  in  a  note  of 
the  vendee. 

2.  Where  a  vendor's  asent  receives  from  the 
vendee  a  caub  deposit  to  be  held  by  him  till  the 
happening  of  a  certain  condition,  after  the  hap- 
pening of  the  condition  and  rescission  of  the 
contract  he  continues  to  hold  the  deposit  as 
agent  of  the  vendor,  and  Is  liable  for  its  conver- 
sion. 

Commissioners'  decision.  Department  L 
Appeal  from  superior  court,  Santa  Clara 
county;  W.  O.  Lorigan,  Judge. 

Action  by  T.  Wood  and  another  against 
Cbarlee  D.  Blaney.  From  a  Judgment  for  de- 
fendant, and  an  order  denying  a  new  trial, 
plaintiffs  appeal.    Reversed. 

*  Behrtirlng  denied. 


W.  C.  Kennedy,  for  appellants.    WUeox  A 

Patton,  for  respondent 

SEARLS,  a  This  is  an  action  to  recovM 
$500,  alleged  to  have  been  received  by  de- 
fendant, as  the  broker  and  agent  of  plain- 
tiffs, in  the  sale  of  certain  real  estate^  and 
converted  to  his  own  use.  The  cause  woa 
tried  by  the  court,  and  written  findings  filed, 
upon  which  Judgment  was  entered  in  ta.vot 
of  the  defendant  Plaintiffs  appeal  from  the 
Judgment  and  from  an  order  denying  their 
motion  for  a  new  trial. 

The  testimony  and  findings  show  that 
plaintiffs  were  the  owners  of  a  44-acre  tract 
of  land  lying  near  San  Jose,  In  the  county  of 
Santa  Clara,  and,  being  desirous  of  selling 
the  same,  commissioned  and  employed  the 
defendant,  Blaney,  who  was  doing  business 
as  a  real-estate  broker  under  the  name  and 
style  of  Charles  O.  Blaney  &  Co.,  to  make 
such  sale  at  the  price  of  $16,000.  On  the  5tb 
day  of  February,  1891,  Blaney  found  a  pur> 
chaser  for  said  premises  at  the  agreed  price 
In  one  Charles  H.  Sinclair,  of  San  Francisco, 
and,  as  agent  of  plaintiffs,  Blaney  entered 
into  a  written  contract  with  sold  Sinclair  for 
the  sale  to  him  of  said  premises  for  the  price 
of  $16,000,  payable  as  follows:  $500  down, 
the  receipt  whereof  was  acknowledged  In  the 
contract;  $1,000  In  20  days;  $4,500  In  60  days; 
and  the  balance  upon  mortgage  payable 
at  certain  specified  dates,  with  Interest,  etc. 
Blaney  was  to  furnish  an  abstract  of  title  to 
the  property  within  10  days,  and  within  10 
days  thereafter  Sinclair  was  to  accept  the 
title  as  good,  or  object  to  tbe  same  as  not 
good.  If  tbe  title  was  found  good,  Sinclair 
was  to  complete  tbe  deferred  payments  as 
per  tbe  contract,  or  forfeit  all  deposits;  but, 
should  the  title  not  be  found  good,  all  de- 
posits were  to  be  returned  to  Sinclair,  and 
tbe  contract  avoided.  The  deposits  of  $500 
and  $1,000  were  to  remain  in  the  hands  of 
Blaney  &  Co.  until  title  was  shown  to  be 
good,  etc.  The  contract  was  signed  by 
Charles  O.  Blaney  &  Co.  (who  were  de- 
scribed in  tbe  instrument  as  agents  of  the 
owners)  and  by  Sinclair.  A  day  or  two  after 
making  the  agreement,  Blaney  presented  It 
to  tbe  plaintiffs  for  their  written  approval, 
who  thereupon  asked  Blaney  if  he  had 
taken  the  deposit  of  $500  In  coin,  to  which 
tbe  latter  responded  that  be  had,  and  there- 
upon plaintiff's  Indorsed  upon  such  contract 
their  written  approval  of  tbe  same.  Blaney 
did  not  in  fact  receive  $500  in  coin  from  Sin- 
clair, as  specified  in  the  agreement  and  as 
represented  by  him  to  tbe  plaintiffs,  but 
took  from  Sinclair  bis  promissory  note  for 
$500,  payable  to  blm,  tbe  said  Blaney,  at 
80  days  from  February  5,  1891.  The  title 
was  found  good.  Before  tbe  expiration  of 
tbe  20  days  fixed  for  the  payment  of  tlm 
$1,000,  an  extension  of  tbe  time  of  such  pay- 
ment for  15  days  was  mutually  agreed  upon 
between  the  plaintiffs  and  Sinclair.  Sinclair 
made  default  in  all  tbe  payuienta.   8uImw> 
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quent  to  such  default  be  sougbt  to  make 
other  and  different  terms  with  plaintiffs, 
but  they,  having  learned  that  his  financial 
standing  was  bad,  refused  to  make  any  other 
or  further  terms  with  him,  and  in  AprU,  1891, 
he,  the  said  Sinclair,  went  Into  voluntary  in- 
solvency, and  the  $500  note  so  given  by  him 
to  Blaney  became  worthless.  Plaintiffs, 
soon  after  the  failure  of  Sinclair  to  consum- 
mate his  agreement,  ^old  the  property  in 
question  to  a  third  party  for  $16,000.  Neither 
plaintiffs  nor  Sinclair  made  any  tender  of 
performance  of  the  contract;  that  is  to  say, 
Sinclair  did  not  tender  payment  and  plain- 
tiffs did  not  tender  a  deed  or  offer  to  do 
so,  but  said  contract  was  abandoned  by 
plaintiffs  and  Slnclah:.  The  $500  so  ac- 
knowledged as  having  been  paid  is  the  iden- 
tical sum  of  money  averred  to  have  been 
converted  to  his  own  use  by  defendant,  and 
to  recover  which  this  action  Is  brought. 
Plaintiffs  demanded  from  defendant  said 
sum  of  $500  before  suit  brought,  which  he 
refused  to  pay.  The  court  found  also  that 
plaintiffs  did  not  suffer  any  damage  or  In- 
jury by  reason  of  the  failiue  of  Sinclair  to 
complete  his  contract,  or  by  reason  of  Blan- 
ey's  taking  said  note  of  Sinclair  instead  of 
coin,  or  by  reason  of  said  Blaney's  asserting 
at  the  time  of  the  approval  by  plaintiffs  of 
said  contract  that  he  had  received  $500  in 
coin.  At  the  trial  the  court  permitted  the  de- 
fendant, against  the  objection  of  plaintiffs, 
to  contradict  the  written  contract,  and  his 
declaration  to  plaintiffs  that  he  had  received 
upon  the  agreement  for  a  sale  the  sum  of 
$500  cash,  and  to  testify  that  be  did  not  In 
fact  receive  any  money  from  the  purchaser, 
etc.  This  ruling  is  assigned  as  error.  Sev- 
eral errors  are  also  predicated  upon  the  insuf- 
ficiency of  the  evidence  la  support  of  various 
findings,  as  well  as  error  of  law  In  the  deci- 
sion of  the  court,  contained  in  the  conclusion 
of  law  that  the  defendant  was  entitled  to  a 
Judgment.  These  alleged  errors  all  proceed 
upon  the  theory  that  the  defendant  was  es- 
topped by  the  contract  of  sale  and  by  bis 
declarations  from  denying  that  be  had  In  fact 
received  the  sum  of  $500  on  account  of  the 
said  sale,  and  they  may  be  considered  to- 
gether. 

Subdivision  3  of  section  1962  of  the  Code  of 
Civil  Procedure,  among  conclusive  presump- 
tions, declares  that:  "Whenever  a  party 
has,  by  his  own  declaration,  act  or  omission, 
Intentionally  and  deliberately  led  another  to 
believe  a  particular  thing  true,  and  to  act 
upon  such  belief,  he  cannot,  in  any  litigation 
arising  out  of  such  declaration,  act  or  omis- 
sion, be  permitted  to  falsify  it."  Blgelow, 
In  his  work  on  Estoppel  (4th  Ed.)  at  page 
552,  In  discussing  the  elements  essential  to 
an  estoppel  in  pals  by  conduct,  lays  down 
the  following  rule:  "(1)  There  must  have 
been  a  false  representation  or  a  concealment 
of  material  facts.  (2)  The  representation 
must  have  been  made  with  knowledge,  ac- 
tual or  virtual,  of  the  facts.    (3)  The  party  I 


to  whom  it  was  made  must  have  been  igno- 
rant, actually  and  permissibly,  of  the  truth 
of  the  matter.  (4)  It  must  have  been  made 
with  the  Intention,  actual  or  virtual,  that  the 
other  party  should  act  upon  it  (5)  The  oth- 
er party  must  have  been  induced  to  act  upon 
It."  Pickard  v.  Sears,  6  Adol.  &  E.  469; 
Stephens  v.  Baird,  9  Cow.  274;  Canal  Co.  v. 
Hathaway,  8  Wend.  480;  Dezell  v.  Odell,  3 
Hill,  215;  Dresbach  v.  Mlnnls,  45  Cal.  223; 
Bleven  v.  Freer,  10  Cal.  172;  Martin  v.  Zel- 
lerbach,  38  Cal.  300;  Appeal  of  Wright,  99 
Pa.  St  425.  The  facts  of  this  case  bring  it 
squarely  within  the  rule  as  above  enunciated. 
Defendant,  Blaney,  virtually  admitted,  and 
the  court  found,  that  he  falsely  represented 
to  plaintiffs  that  he  had  received  $500  as  a 
deposit  on  account  of  the  sale,  when  he  had 
taken  what  proved  to  be  a  worthless  note. 
He  had  full  knowledge  of  the  falsity  of  the 
statement  Plaintiffs  were  ignorant  of  the 
facts,  and,  relying  upon  the  statement  as 
true,  were  Induced  thereby  to  approve  the 
contract  precisely  as  defendant  Intended  they 
shonld  do.  Under  such  circumstances  de- 
fendant was  and  is  in  morals,  law,  and 
equity  bound  to  make  good  his  statement, 
and  estopped,  independent  of  all  considera- 
tions of  agency,  from  showing  Its  falsity  to 
the  hijnry  of  plaintiffs.  The  late  case  of 
Myers  v.  Byars  (Ala.)  12  South.  430,  is  in 
point  Briefly  stated,  the  facts  were:  In  an' 
action  to  recover  $1,000  for  money  had  and 
received.  It  appeared  that  one  Landrum  had 
sued  a  lottery  company  to  recover  a  prize  of 
$5,000,  and  plaintiff  had  hitervened  In  the 
action,  clalqilng  as  against  Landrum  a  part 
of  the  priae.  Defendant,  who  was  the  at- 
totney  of  Landrum,  agreed  that  in  case  plain- 
tiff would  withdraw  his  intervention  he 
would  hold  $1,000  of  the  prize  money  to  be 
collected,  subject  to  a  contest  between  plain- 
tiff and  Landrum  in  the  courts,  and  to  be 
paid  to  plaintiff  in  the  event  of  his  recovery. 
When  plaintiff  brought  the  action  It  was  held 
that  defendant  was  estopped  to  deny  the 
fact  that  he  had  the  money  which  had  been 
paid  over  to  him.  Like  considerations  ap- 
ply here,  and  defendant  should  not  have 
been  permitted  to  deny  his  former  statement 
that  he  had  received  and  held  the  $500.  Re- 
spondent contends,  however,  that  conceding 
all  this,  still  the  plaintiffs  were  not  entitled 
to  recover,  for  the  reason  that  the  contract 
of  sale  was  rescinded,  and  defendant,  being 
required  by  the  written  contract  to  hold  the 
money  until  the  title  was  found  good,  be- 
came and  was  upon  the  abandonment  of  the 
contract  the  agent  of  Sinclair,  the  vendee, 
and  liable  to  him  therefor.  We  think  this 
contention  cannot  be  sustained.  The  evi- 
dence and  findings  alike  show  that  defendant 
was  employed  by  plaintiffs  to  sell  the  land. 
As  their  agent,  he  contracted  for  the  sale, 
and  its  terms,  as  is  shown  by  the  written 
agreement  It  was  for  them,  and  as  their 
agent,  that  he  professed  to  have  received 
the  $500,  and  to  have  acknowledged  its  re- 
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celpt  Ir6m  Sinclair.  Concede  that  by  the 
terms  of  the  agreement  he  was  to  hold  the 
deposit  until  the  title  was  found  good,  or 
even  until  the  payment  of  $4,500  fell  due. 
All  of  those  things  had  transpired  long  be- 
fore the  written  demand  upon  him  in  evi- 
dence made  August  10,  1891,  or  the  later 
demand  of  the  plaintiffs  admitted  at  tlie  trial 
to  have  been  made  upon  him  November  2, 
1891.  Defendant  owed  no  duty  to  Sinclair. 
If  the  contract  was  abandoned,  and  the  lat- 
ter was  entitled  to  recover  bacl;  his  deposit, 
less  the  damage  plaintiffs  had  sustained  by 
reason  of  its  breach,  it  was  against  the  plain- 
tiffs that  he  was  entitled  to  recover,  and  not 
against  their  agent,  the  defendant  Whether 
or  not  Sinclair  was  entitled  to  recover  from 
the  plaintiffs,  and,  If  yea.  how  much,  or 
whether  or  not  the  plaintiffs  were  gainers 
or  losers  by  the  transaction,  were  questions 
that  did  not  concern  him.  Bogart.v.  Crosby, 
80  Cal.  195,  22  Pac.  84,  and  cases  there  cited. 
In  Phelps  V.  Brown,  95  Cal.  672,  30  Pac.  774, 
the  recovery  was  had  upon  the  ground  that 
the  defendants  were  In  fact  the  agents  of 
the  plaintiff,  who  was  a  vendee,  and  who 
had  made  default  The  Judgment  and  order 
appealed  from  should  be  reversed,  and  a  new 
trial  ordered. 

We  concur:  VANOLIBP,  C;  BELCHER,  O. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  and  or- 
der appealed  from  are  reversed,  and  a  new 
trial  ordered. 


Om  Cal.  2S2) 

RAUER  ▼.  BRODER  et  at.    (No.  15,855.) » 

(Supreme  Court  of  California.    May  24,  1895.) 

aonox  on  hotb— evidbncb— pskskntatioh  for 
Patmbkt. 

1.  Proof  of  the  execution  and  indorietncnt 
of  a  note  is  not  necessary  where  the  aliegationa 
to  that  effect  are  not  denied  in  the  answer. 

2.  Under  Civ.  Code,  {  10.  providing  that  the- 
time  within  which  any  act  provided  by  law  la  to 
be  done  shall  be  computed  by  excludinjr  the  first 
andincluding  the  last  day,  a  note  dated  seeteiuber 
1,  18)0.  payable  CO  days  after  date.  Is  due  Oc- 
tober 81,  1890,  and,  in  order  to  bind  the  indorser, 
must,  in  the  absence  of  excuse,  be  presented  on 
that  day,  as  repaired  by  Civ.  Code,  (3131,  aubd. 
6. 

Commissioners*  decision.  Department  1. 
Appeal  from  superior  court,  city  and  county 
of  San  Francisco;   J.  C.  B.  Hebbard,  Judge. 

Action  by  J.  J.  Rauer  against  Robert  Brod- 
er,  W.  B.  Sigoumey,  and  others  on  a  note. 
From  a  Judgment  for  plaintiff,  W.  U.  Slgoui^ 
oey  appeals.     Reversed. 

Bnll  &  Cleary  and  A.  W.  Crandall,  for  ap- 
pellant F.  A.  Berlin  and  Edward  J.  Mc^ 
Ontchen,  for  respondent 

SEARLS,  C.  Ibis  is  an  action  on  a  prom- 
issory note  dated  September  1,  1890,  made  by 
Robert  Broder.  for  $2,880,  payable  60  days 
after  date,  without  grace,  with  Interest  at  6 

>  Rehearing  denied. 


per  cent  per  annum,  to  W.'  H.  SIgonmey,  or 
order,  "due  at  the  bank  of  Visalia  of  Herrell 
&  Son."  Robert  Broder,  the  maker  of  the  note, 
made  default  Defendant  W.  H.  Sigoumey 
answered,  and  a  trial  was  had  before  the  court 
without  the  Intervention  of  a  Jury,  and  Judg- 
ment entered  In  favor  of  plaintiff  and  against 
said  defendants,  from  which  Judgment  and 
from  an  order  denying  bis  motion  for  a  new 
trial,  defendant  Sigoumey  appeals. 

The  first  point  made  by  the  appellant  Is  that 
there  was  no  sufRcient  evidence  of  the  exe- 
cution of  the  note  by  Robert  Broder,  the  al- 
leged maker  thereof,  or  of  its  indorsement  by 
Sigoumey  or  Charles  H.  Wood.  A  copy  of 
the  note  is  set  out  In  the  complaint  with  th« 
indorsements  thereon,  and  it  is  specifically 
averred  therein  that  it  was  made  by  Robert 
Broder,  Indorsed  by  Sigoumey  and  Wood  be- 
fore maturity,  and  by  the  American  Bank  & 
Trust  Company.  None  of.  these  averments 
are  denied  In  the  answer  except  the  indorse- 
ment by  the  American  Bank  A  Trust  (Com- 
pany, as  to  which  last-mentioned  Indorsement 
there  was  proof.  As  to  the  others,  no  evi- 
dence was  necessary.  The  only  important 
contention  In  the  case  relates  to  the  sufficien- 
cy of  the  demand  upon  the  maker,  and  notice 
of  dishonor  to  defendant  Slgnoumey  as  an 
indorser.  As  before  stated,  the  note  was  dat- 
ed September  1,  1890,  and  was  payable  TO 
days  after  date.  "The  time  within  which  any 
act  provided  by  law  Is  to  Ise  done  is  comput- 
ed by  excluding  the  first  day  and  Including 
the  last  unless  the  last  day  Is  a  holiday,  and 
then  It  Is  also  excluded."  Civ.  Code,  |  10. 
There  are  oo  days  of  grace  allowed  In  this 
state.  Id.  f  3181.  Defendant  Sigoumey  was 
an  Indorser  before  maturity  of  the  promissory 
note,  and,  not  having  waived  demand  and 
notice,  It  was  essential  to  his  liability  that 
such  demand  should  have  been  made  upon 
the  very  day  upon  which  the  note  fell  due, 
which  was  on  Friday,  October  31,  1890.  The 
demand  not  having  been  made  upon  the  mak- 
er of  the  note  until  Saturday,  November  1, 
1890,  was  one  day  too  late  (subdivision  5.  I 
3131,  Civ.  Code),  and,  no  excuse  therefor  hav- 
ing been  claimed  or  proven,  the  effect  was 
to  discharge  defendant  Sigoumey  from  his 
liability  as  an  indorser.  It  follows  that  de- 
fendant's motion  for  a  nonsuit  should  have 
been  granted,  and  that  the  finding  of  the  court 
below  "that  at  maturity  the  said  note  was 
duly  presented  to  said  Robert  Broder  (the 
maker),  and  payment  thereof  demanded,"  etc.. 
Is  wholly  unsupported  by  the  evidence.  The 
Judgment  and  order  appealed  from  should  be 
reversed,  and  the  cause  remanded  for  such 
action  as  may  be  consistent  with  this  opinion. 

We  concur:    BRITT,  O.;  HATNBS,  O, 

PER  CURIAM.  For  the  reasons  given  la 
the  foregoing  opinion,  the  Judgment  and  ordM- 
appealed  from  are  reversed,  and  the  cause  re- 
manded for  such  action  aa  may  be  consistent 
with  this  opinion. 
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(157  Cal.  327) 

UNION  INS.  CO.  OF  CITY  OF  SAN  FRAN- 
CESCO V.  AMERICAN  FIRE  INS.  CO. 
OF  CITY  OF  NEW  YORK.  (No.  15,- 
755.) 

(Sapreme  Court  of  California.    Maj  25,  1893.) 

COKTKAOT  OF  ReISSUBANXE— WheS  TaKES  EF- 
FECT. 

A  reinsurer  is  not  liable  to  the  insurer  for 
n  loss  which,  unknown  to  either  party,  occurred 
before  the  reinsurance  was  effected,  where  the 
parties  contracted  with  reference  to  a  custom  that 
reinsurance  togk  effect  from  the  time  when  it 
was  granted. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  city  and  county 
of  San  Francisco;   A.  A.  Sanderson,  Judge. 

Action  by  the  Union  Insurance  Company 
of  the  city  of  San  Francisco  against  the 
American  Fire  Insurance  Company  of  tlie 
city  of  New  York  to  enforce  a  contract  of 
reinsurance.  From -a  judgment  for  defend- 
ant, plaintiff  appeals.    Affirmed. 

/Carter  P.   Pomeroy,  for    appellant.     Van 
Ness  &  Redman,  for  respondent 

SBARLS,  C.  This  action  was.  brought  to 
enforce  a  contract  of  reinsurance  entered  in- 
to by  the  parties  hereto  on  the  6th  day  of 
June,  1SS9.  The  cause  was  tried  by  the  court 
without  a  Jury  upon  the  amended  complaint 
and  answer  thereto,  and  upon  an  agreed 
statement  of  facts.  Written  findings  were 
filed,  and  Judgment  entered  thereon  in  fa- 
vor of  defendant,  from  which  judgment 
plaintiff  within  60  days  next  after  the  ren- 
dition thereof  appealed.  The  agreed  state- 
ment of  facts  upon  which  the  cause  was 
tried,  after  stating  tliat  the  plaintiff,  on 
May  24,  1889,  insured  certain  property  of 
the  Seattle  Lumber  &  Commercial  Company 
in  the  sum  of  $4,000  against  loss  or  damage 
by  fire,  contains  the  following:  "(3)  That 
subsequent  to  the  said  insurance  of  the  said 
property,  and  on,  to  wit,  June  6,  1889,  and 
between  3:15  and  4  p.  m.,  the  said  property 
80  insured  as  aforesaid  was  destroyed  by 
fire,  by  reason  of  which  said  destruction  of 
said  property  the  said  Seattle  Lumber  & 
Commercial  Company  lost  and  was  dam- 
aged in  a  sum  in  excess  of  four  thousand 
dollars.  (4)  That  on  said  June  6,  1889,  but 
subsequent  to  the  destruction  of  said  prop- 
erty as  aforesaid,  the  plaintiff  notified  de- 
fendant, at  the  office  of  defendant  in  the 
city  and  county  of  San  Francisco,  Califor- 
nia, of  its  said  insurance  upon  said  proper- 
ty, and  requested  of  and  from  defendant  re- 
insurance thereon  In  tlie  sum  of  one  thou- 
sand dollars;  whereupon  defendant  agreed 
to  and  did  reinsure  plaintiff  thereon  in  said 
sum,  and  did  agree  to  issue  to  it  a  policy  of 
reinsurance  in  the  usual  form,  and  for  the 
premitun  usually  chargeable  upon  risks  of 
the  cliaracter  assumed.  That  at  the  time  of 
said  application  and  agreement  neither 
plaintiff  nor  defendant  knew  of  the  prior  de- 
struction of  said  property."  The  question 
presented   under  the  pleadings   and   stipu- 


lated facts  is  simply  this:  Did  the  defend- 
ant, under  its  agreement  of  reinsurance,  con- 
tract to  indemnify  plaintiff  against  loss  and 
liability  for  and  during  Its  original  contract 
of  Insurance,  or  was  the  undertaking  of  de- 
fendant to  indemnify  plaintiff  against  such 
loss  as  might  thereafter  occur?  "Insurance 
is  a  contract  whereby  one  undertakes  to  in- 
demnify another  against  loss,  damage,  or 
liability  arising  from  an  unknown  or  con- 
tingent event."  Civ.  Code,  S  2527.  "A  con- 
!  tract  of  reinsurance  is  one  by  which  an  in- 
I  surer  procures  a  third  person  to  insure  him 
I  against  loss  or  liability  by  reason  of  suet 
,  original  bisurance."  Civ.  Code,  |  2646.  "A 
I  reinsurance  is  presumed  to  be  a  contract  of 
i  indemnity  against  liability,  and  not  merely 
against  damage."  Civ.  Code,  S  2648.  "When 
an  insurer  finds  it  prudent  or  convenient  to 
protect  himself  from  loss  by  reason  of  any 
liability  he  has  assumed  under  a  policy,  he 
may  contract  with  another  to  relieve  him 
from  that  liability,  and  take  it  upon  himself. 
Tills  is  to  reinsure;  and  by  the  contract  the 
reinsurer,  except  as  to  the  matter  of  pre- 
mium, which  may  be  more  or  less  than  that 
paid  on  the  original  policy,  as  the  parties 
may  agree,  undertakes,  with  reference  to 
the  first  insurer,  what  the  first  insurer  un- 
dertakes with  reference  to  the  Insured,  and 
subject  to  like  rights,  duties,  and  obliga- 
tions." May,  Ins.  (3d  Ed.)  $  9.  Section 
2531,  Civ.  Code,  provides  tliat  "any  contin- 
gent or  unknown  event,  whether  past  or 
future,  which  may  damnify  a  persofi  having 
an  insurable  interest,  or  create  a  liability 
against  liim,  may  be  Insured  against"  Sec- 
tion 2587  provides,  among  other  things,  that: 
"A  policy  of' Insurance  must  specify:  (1) 
The  parties  between  whom  the  contract 
I  Is  made.  •  •  •  (5)  The  risks  insured 
'  against;  and,  (6)  the  period  during  which 
I  the  Insurance  is  to  continue."  In  the  pres- 
ent case,  as  will  be  seen  by  the  agreed  state- 
ment, no  policy  In  fact  issued,  and  the 
theory  urged  by  appellant  is  that  the  rein- 
surance was  for  and  during  the  entire  term 
of  the  original  insurance,  and  covered  any 
unknown  loss  which  might  have  occurred 
within  said  term,  prior  to  the  application 
for  and  granting  of  the  reinsurance.  Re- 
spondent, on  the  other  hand,  claims  that 
the  undertaking  of  the  defendant  was  to  in- 
demnify plaintiff  against  such  loss  and  lia- 
bility as  might  occur  from  and  after  the 
granting  of  the  reinsurance.  The  contract, 
according  to  the  stipulation,  was  that  "de- 
fendant agreed  to  and  did  reinsure  plain- 
tiff In  said  sum  (|1,000),  and  did  agree  to  is- 
sue to  it  a  policy  of  reinsurance  In  the  usual 
form,  and  for  the  premium  usually  charge- 
able upon  risks  of  the  character  assumed." 
The  general  rule  is  thiat  a  policy,  if  deliv- 
ered, takes  effect  from  its  date,  unless  it  bo 
otherwise  stated,  or  imless  there  is  evidence 
of  a  contrary  intent.  If  the  premium  be 
paid,  and  the  policy  be  not  delivered  till 
afterwards,  the  policy  takes  effect  by  rela- 
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tlon  as  of  its  date,  even  though  a  loss  inter- 
venes. May,  Ins.  §  400;  Rusa  v.  Insvirance 
Co.,  23  N.  Y.  516;  Whltalcer  v.  Insurance 
Co.,  29  Barb.  312;  Llghtbody  v.  Insurance 
Co.,  23  Wend.  18;  City  of  Davenport  v.  Peo- 
ria M.  &  F.  Ins.  Co.,  17  Iowa,  276.  It  is 
said:  "The  circumstances  and  intent  of  the 
parties  are  to  control."  May,  Ins.  !  240. 
The  same  author,  continuing,  adds:  "And 
where  the  policy  was  in  fact  a  reinsurance, 
and  was  for  a  year,  but  specifying  no  time 
when  the  year  was  to  begin,  it  was  held 
that  it  began  from  the  date  of  the  prior  pol- 
icy, though  that  was  some  months  prior  to 
the  issue  of  the  latter  policy;"  citing  as  au- 
thority the  case  of  Philadelphia  Life  Ins. 
Co.  V.  American  L.  &  U.  Ins.  Co.,  23  Pa.  St. 
65.  Referring  to  the  case  cited,  it  appears 
that  on  the  24th  of  February,  1851,  t^e 
American  L.  &  H.  Ins.  Co.  insured  the  life 
of  one  Maxwell  Nusbaum  for  $2,500  for  one 
year,  with  the  privilege  of  another  year.  On 
the  31st  day  of  May,  1851,  the  insurers  ob- 
tained an  insurance  of  $1,000  of  their  risk 
from  the  Philadelphia  Life  Insurance  Com- 
pany for  the  term  of  one  year,  but  the  time 
when  the  year  was  to  begin  or  end  was  not 
stated.  It  appeared  that  Nusbaum  had  gone 
to  California,  and  had  lost  his  life  at  a  fire 
in  San  Francisco,  May  4,  1851.  which  fact 
was  unlcnown  to  the  parties  in  Philadelphia, 
where  the  insurance  was  liad,  when  the  sec- 
ond policy  issued.  The  court,  in  holding  the 
reinsurer  liable,  placed  its  decision  upon  the 
circumstance  that,  while  the  policy  of  rein- 
surance was  for  one  year,  and  did  not  state 
the  date  at  which  the  risk  was  to  com- 
mence, yet,  as  the  reinsurers  charged  one 
whole  year's  premium,  while  the  original 
policy  had  then  only  say  nine  months  re- 
maining, it  indicated  an  intention  to  rein- 
sure from  the  date  of  the  original  policy. 
Lawrie,  J.,  said:  "The  contract  and  the  cir- 
cumstances express  themselves  in  seeming 
contradiction  of  each  other,  and  our  duty  is 
to  make  them  harmonize  by  construction. 
We  cannot  alter  the  facts  to  suit  an  infer- 
ence drawn  from  the  mere  words  of  the  pol- 
icy, but  we  must  suit  the  inference  to  the 
facts.  Without  the  circumstances,  we  would 
draw  one  Inference  as  to  the  intention  of  the 
parties;  with  them,  we  must  draw  a  differ- 
ent one.  The  fact  that  the  reinsurance  was 
for  one  year,  on  a  risk  running  for  one  year 
from  the  24th  Febniary,  and  in  considera- 
tion of  a  proportional  share  of  the  premium 
as  from  that  date,  settles  the  question,  and 
starts  the  year  of  the  reinsurance  from  that 
date."  In  the  present  case  we  find  no  cir- 
cumstance Indicating  the  mutual  Intention  of 
the  parties  to  give  to  their  contract  a  retro- 
spective effect.  The  stipulated  facts  show 
that  at  all  the  times  mentioned  it  was  the 
aistom  among  fire  Insurance  companies  do- 
ing l>uslness  upon  the  Pacific  coast  granting 
reinsurance  to  other  fire  insurance  compa- 
nies to  charge  and  collect  premiums  as  and 
from-  the  date  of  i-eiusurance,  and  to  write 


their  policies  -  so  as  to  cover  the  reinsured 
comimny  from  the  date  upon  which  the  re- 
insurance would  be  granted.  Both  plaintiff 
and  defendant  were  fire  Insurance  companies 
doing  business  in  San  Francisco,  and  may 
be  presumed  to  be  familiar  with  these  cus- 
toms, and,  in  the  absence  of  a  showing  to 
the  contrary,  to  have  contracted  with  refer- 
ence to  them.  Indeed,  plaintifC  alleges  in 
effect  that  its  contract  with  defendant  was 
subject  to  the  customs  in  vogue  and  under- 
stood by  insurance  men,  when  it  arers  tliat 
defendant  "did  agree  to  and  did  reinsure 
plaintiff  thereon  in  said  sum,  and  did  agree 
to  issue  to  It  a  policy  of  reinsurance  in  the 
usual  form,  and  for  the  premium  usually 
chargeable  upon  risks  of  the  character  as- 
sumed." Where  there  Is  a  known  usage  of 
trade,  persons  carrying  on  that  trade  are 
held  to  have  contracted  in  reference  to  the 
usage  (unless  the  contrary  appears),  and  the 
usage  forms  a  part  of  the  contract  Brown 
v.  Howard,  1  Cal.  423;  Taylor  v.  CasUe,  42 
Cal.  367;  Auzerais  v.  Naglee,  74  CaL  60,  15 
Pac.  371. 

Without '  pursuing  the  authorities  further, 
we  are  of  opinion: 

1.  Where  the  exact  time  of  the  commence- 
ment and  termination  of  the  risk  are  speci- 
fied in  the  policy,  or,  if  no  policy  has  been 
written,  in  the  contract,  such  specification 
governs. 

2.  Where  no  time  has  been  expressly  in- 
dicated, the  circumstances  of  the  case  will 
be  considered  for  the  purpose  of  det^min- 
ing  it, 

3.  If  there  are  no  circumstances  indicating 
the  intention  of  the  parties,  and  no  time  Is 
specified  in  the  contract,  the  risk  will  be 
deemed  to  have  commenced  at  the  date  of 
the  contract. 

4.  In  the  case  last  mentioned.  If  before 
the  contract  of  insurance  is  made  the  prop- 
erty has  ceased  to  exist,  although  unknown 
to  the  parties,  the  risk  never  attaches. 

In  consonance  wltti  these  views  of  the 
law,  we  are  of  opinion  the  Judgment  ap- 
pealed from  should  be  affirmed. 

We  concur:    BRITT,  C;   HATNES,  C. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  appealed 
from  is  affirmed. 


aw  c«i.  S17) 

REDINOTON  v.  PACIFIC  POSTAL  TELB 

GRAPH  CABLE  CO.     (No.  15.695.) 
(Supreme  Ccnrt  of  California.     May  25,  1895.) 
Action  aoainst  Teleoiuph  Compact— iNooiwacT 
Transmission  of  Mrssagb— Negu- 
oescb— eviuknck. 
1.  In  an  action  aeainst  a  telegraph  company 
for  failure  to  correctI.T  traiiBmit  an  unrcjieated 
incKsnKe.  it  appeared  that  the  plaintiff  (iolivered 
to  riefemiant  a  message  directed  to  an  officer,  re- 
quiring hiin  to  levy  on  property  to  the  amonnt  of 
"nineteen  hun<Ire<l  and  three  dollars."     In  .send- 
ing the  message  the  company  omitted  the  syllable 
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"twn"  In  the  first  word,  making  it  read  "nine" 
instead  of  "nineteen."  The  message  blanks  of 
defendant  in  terms  limited  its  responsibilitj"  to  the 
cost  of  transmission,  unless  the  message  was  re- 
peated. The  plaintiff  called  but  one  witness,  an 
expert  electrician,  who  had  served  21  years  as  a 
telegraph  operatoi,  who  gave  it  as  his  opinion  that 
owing  to  a  rest  of  one  to  three  seconds  which 
would  occur  between  the  first  syllableof  the  word 
"nineteen"  and  the  balance  of  the  message,  if 
the  current  had  ceased  to  flow,  the  omitted  sylla- 
ble could  not  have  been  lost  without  the  receiving 
operator's  knowledge,  if  he  was  competent.  Hdd, 
that  the  evidence  was  sufficient  to  sustain  a  find- 
ing of  gross  negligence  on  defendant's  part,  mak- 
ing it  liable  for  the  damage  sustained. 

2.  In  an  action  against  a  telegraph  company 
for  incorrettly  transmitting  a  message,  it  is  not  er- 
ror to  exclude  testimony  as  to  the  amount  of 
business  of  the  office  from  which  the  message 
was  sent,  offered  to  show  that  an  operator  of  the 
highest  capacity  was  not  called  for  there,  when 
the  evidence  offered  does  not  show  the  amounts 
collected  on  the  individual  messages  handled. 

S.  Where  a  witness  for  plaintiff  has  testified, 
on  cross-examination,  to  facts  not  called  for  by 
anything  in  his  examination  in  chief,  he  cannot 
be  contradicted  in  regard  thereto. 

Commissioners'  decision.  Department  1. 
Appeal  from  Superior  court,  city  and  county 
of  San  Francisco;  William  T.  Wallace,  Judge. 

Action  by  W.  P.  Redlngton  against  the 
Pacific  Postal  Telegraph  Cable  Company  for 
failure  to  correctly  transmit  a  message. 
Judgment  for  plaintiff,  from  which,  and  an' 
order  denying  its  motion  for  a  new  trial,  de- 
fendant appeals.    Affirmed. 

Lloyd  &  Wood,  for  appellant.  Cblckering, 
Thomas  &  Gregory,  for  respondent 

SBARLS,  C.  This  is  an  action  to  recover 
damages  for  the  failure  of  the  defendant  (a 
telegraph  company)  to  correctly  transmit  an 
nnrepeated  telegraphic  message.  Plaintiff 
had  judgment  for  ?555  and  costs,  from  which 
Judgment,  and  from  an  order  denying  Its 
motion  for  a  nerw  trial,  defendant  appeals. 
The  case  Is  this:  The  defendant  is  a  tele- 
graph company,  engaged  In  transmitting 
and  receiving  messages  for  hire  by  telegraph 
over  its  lines,  one  of  which  extends  from 
San  Francisco  to  Visalla,  in  the  county  of 
Tulare,  state  of  California.  On  the  28th  day 
of  March,  1800,  plaintiff  caused  a  message 
to  be  delivered  to  defendant  at  San  Fran- 
cisco for  transmission  to  Visalla,  directed  to 
D.  G.  Orerali,  sheriff  of  the  county  of  Tu- 
lare, directing  said  sheriff  to  attach  the  prop- 
erty of  Woodruff  and  Dobson  under  a  writ 
of  attachment  issued  out  of  the  superior 
court  of  the  city  and  county  of  San  Fi-an- 
dsco.  In  an  action  In  which  the  plaintiff 
herein  was  plaintiff  and  Woodruff  and  Dob- 
son  were  defendants,  which  said  writ  was 
set  out  In  the  message,  and  commanded  the 
sheriff  to  attach  sufficient  property  of  the  de- 
fendants therein  to  satisfy  plaintifTs  de- 
mand for  "nineteen  hundred  and  three  dol- 
lars," etc.  The  writ  was  in  the  usual  form. 
TM  said  message  was  transmitted  to  Vi- 
salla, and  delivered  to  said  sheriff,  but  when 
delivered  the  word  "nineteen"  in  said  writ 
was  changed  and  altered  so  that  it  read 
v.40P.no.7— 28 


"nine,"  thus  causing  the  writ  to  read  $003 
instead  of  $1,903.  The  writ  was  duly  levied 
for  1003,  and  before  the  mistake  was  dis- 
covered other  writs  of  attachment  were  lev- 
ied upon  the  same  property.  The  total  re- 
ceipts npon  the  sale  of  the  property  of  the 
attachment  debtors,  over  and  above  the  sum 
of  $003  and  costs,  was  the  sum  of  $5,55,  which 
plaintiff  would  have  received  in  addition  to 
$903  had  the  message  been  correctly  trans- 
mitted. The  said  message  was  not  repeated. 
Plaintiff,  within  30  days  after  sending,  duly 
notified  defendant  of  his  loss,  and  demanded 
satisfaction  therefor.  The  message  was  up- 
on the  usual  blank  of  defendant,  and  was 
pf'eceded  by  the  following  printed  agreement' 
or  notice:  "All  messages  taken  by  this  com- 
pany subject  to  the  following  terms:  To 
guard  against  mistakes,  the  sender  of  a  mes- 
sage should  order  it  repeated;  that  is,  tele- 
graphed back  to  the  originating  office.  For 
repeating  one-half  the  regular  rate  is  char- 
ged In  addition.  And  it  Is  agreed  between 
the  sender  of  the  following  message  and  this 
company  that  said  company  shall  not  be  lia- 
ble for  mistakes  or  delays  In  the  transmis- 
sion or  delivery,  or  for  nondelivery,  of  any 
unrepeated  message,  whether  happening  by 
negligence  of  its  servants  or  otherwise,  be- 
yond the  amount  received  for  sending  the 
same;  nor  for  mistakes  or  delays  in  the 
transmission  or  delivery,  or  for  nondelivery, 
of  any  repeated  message  beyond  50  times  the 
sum  received  for  sending  the  same,  unless 
specially  Insured;  nor  in  any  case  for  delays 
arising  from  unavoidable  interruptions  In 
the  working-  of  their  lines,  or  for  errors  in 
cipher  or  obscure  messages. '  And  this  com- 
pany is  hereby  made  the  agents  of  tlie  send- 
er, without  liability,  to  forward  any  mes- 
sage over  the  lines  of  other  company, 
when  necessary,  to  reach  Its  destination. 
Correctness  of  the  transmission  of  messages 
to  any  point  on  the  lines  of  this  company  can 
be  Insured  by  contract  In  writing,  stating 
agreed  amount  of  risks,  and  payment  of  pre- 
mium thereon  at  the  following  rates,  in  ad- 
dition to  the  usual  charge  for  repeated  mes- 
sages, viz.:  One  per  cent  for  any  distance 
not  exceeding  1,000  miles,  and  two  per  cent, 
for  any  greater  distance.  No  employ6  of 
company  is  authorized  to  vary  the  foregoing. 
The  company  will  not  be  liable  for  damages 
in  any  case  where  the  claim  is  not  presented 
in  writing  within  fifty  days  after  sending 
the  message.  John  W.  Mnckny.  President. 
W.  C.  Van  Home,  Vice  President  Send  the 
following  message,  subject  to  the  above 
terms,  which  are  hereby  agreed  to."  Plain- 
tiff prepaid  to  defendant  the  sum  of  $0.70  for 
sending  said  message,  for  which  sum  defend- 
ant offered  in  Its  answer  to  permit  plaintiff 
to  take  Judgment  under  and  pui-suant  to  sec- 
tion 997  of  the  Code  of  Civil  Procedure  of 
this  state. 

The  foregoing  Is  a  condensed  statement  of 
facts  stipnlalcd  between  counsel  for  the  re- 
spective parties  as  existing  In  the  case,  and 
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used  as  evidence 'on  the  part  of  plaintiff. 
At  tbe  trial  plaintiff  called  a  single  witness, 
W.  W.  Slater,  an  electrician,  who  stated  that 
he  had  had  27  years'  experience,  21  years  as 
a  telegraph  operator,  and  6  years  as  an  elec- 
trician, who  explained  the  Morse  alphabet- 
ical system,  etc.,  and  who,  as  the  substance 
of  his  testimony,  gave  it  as  his  opinion  that 
the  word  "teen"  lost  from  tbe  message  in 
the  course  of  transmission  could  not  hare 
been  lost  without  the  knowledge  of  tbe  re- 
ceiving operator,  if  competent,  and  that  If  it 
was  not  known  by  the  sending  or  receiving 
operator  it  would  be  because  they  or  one  of 
them  was  not  a  competent  operator.  The 
witness  alluded  to  the  causes  which  might 
arrest  the  electric  current,  and  gave  as  the 
central  reason  why  a  competent  receiving 
operator  should  know  if  there  was  a  cessa- 
tion of  its  flow  that  the  rest  or  space  of 
time  necessary  to  receive  the  syllable  "teen" 
(one  to  three  seconds)  would  Indicate  to  him 
something  wrong,  whereupon  it  would  be- 
come his  duty  to  call  for  a  repetition.  Upon 
the  close  of  plaintiff's  testimony  defendant's 
counsel  moved  tue  court  for  a  Judgment  of 
nonsuit,  upon  tbe  ground  substantially  that 
the '  message  in  question  was  transmitted 
over  the  wires  of  the  defendant  under  the- 
agreement  contained  in  tbe  agreed  state- 
ment, and  was  not  repeated,  and  that  "there 
has  been  no  evidence  showing  any  gross  neg- 
llgence  on  the  part  of  defendant  corporation 
or  its  employes,  and  that  in  the  absence  of 
proof  of  a  repetition  of  a  message,  and  in 
the  absence  of  proof  of  the  gross  negligence 
on  the  part  of  the  defendant  or  its  employes, 
the  plaintiff  has  failed  to  make  any  case." 
The  court  overruled  the  motion,  and  such 
ruling  Is  assigned  as  error. 

The  message  here  was  In  all  material  re- 
spects identical  with  the  one  Involved  In  the 
case  of  Hart  v.  Telegraph  Co.,  66  Cal.  579, 
6  Pac.  637,  In  which  this  court  held  that  a 
similar  stipulation,  that  tbe  liability  of  tbe 
company  for  any  mistake  or  delay  in  the 
transmission  or  delivery  of  a  message  shall 
not  extend  beyonu  the  sum  received  for  send- 
ing it,  unless  the  sender  orders  the  message 
to  be  repeated  by  sending  It  back  to  the  of- 
fice which  first  received  It,  and  pays  half  tbe 
regular  rate  additional,  is  a  reasonable  pre- 
caution to  be  taken  by  the  comiiany,  and 
binding  upon  all  who  assent  to  it,  so  as  to 
exempt  the  company  from  liability  beyond 
the  amount  stipulated  for  any  cause  except 
willful  misconduct  or  gross  negligence  on  the 
part  of  the  company;  and  that  In  an  action 
to  recover  uamages  beyond  the  amount  stip- 
ulated the  burden  of  proof  is  on  tbe  plaintiff 
to  show  such  willful  misconduct  or  gross 
negligence.  The  onus,  then,  of  proving  will- 
ful misconduct  or  gross  negligence  on  tbe 
part  of  tbe  defendant  devolved  upon  the 
plaintiff,  and  is  not  in  tbe  face  of  the  stip- 
ulation to  be  presumed  from  tbe  mere  fact 
of  a  mistake,  but  must  be  proven  by  inde- 
pendent facts,  or  by  circumstances  connect- 


ed with  the  principal  fact,  and  warranting 
the  conclusion  or  inference  of  willful  mis- 
conduct or  gross  negligence.  There  Is  no 
claim  of  willful  misconduct. 

uid  the  evidence  establish  a  prima  facie 
case  of  gross  negligence  on  the  part  of  the 
defendant?  The  degrees  of  negligence  are 
correlative  to  tue  degrees  of  care.  Law 
writers  have  criticised  the  practice  of  divid- 
ing negligence  into  degrees,  and  have  de- 
clared that  the  term  "ordinary  negligence" 
Involves  a  solecism,  "slnc^  If  the  negligence 
were  ordinary  (that  Is,  In  accordance  with 
the  usual  course  of  practice  among  all  men 
of  average  prudence).  It  would  cease  to  be 
negligence  at  all."  Shear.  &  R.  Neg.  §  48. 
The  same  authors  admit,  however,  that 
terms  In  use  to  define  "negligence"'  are  well 
understood,  and  any  attempt  to  dispense 
witb  them  would  promote  confusion  rather 
than  clearness  of  conception.  The  accepted 
definition  of  "gross  negligence"  Is  "the  want 
of  slight  care."  Id.  §  49.  Gross  negligence 
is  the  want  of  slight  diligence.  Kranz  v. 
Thieben,  15  111.  App.  482;  Bank  v.  Graham, 
85  Pa.  St  91;  Wright  v.  Clark,  50  Vt.  130; 
Smith  v.  Railroad  Co.,  24  N.  Y.  222..  Gross 
negligence  is  an  entire  failure  to  exercise' 
care,  or  the  exercise  of  so  slight  a  degree 
of  care  as  to  justify  tbe  belief  that  there 
was  an  Indifference  to  the  interest  and  wel- 
fare of  others.  Railroad  Co.  v.  Cocke,  64 
Tex.  151.  Gross  negligence  is  that  entire 
want  of  care  which  would  raise  a  presump- 
tion of  a  conscious  Indifference  to  conse- 
quences. Manufacturing  Gb.  v.  Bradley,  52 
Tex.  587. 

The  question  of  negligence  Is  a  mixed 
question  of  law  and  fact,  and  is  said  to  in- 
volve two  questions:  (1)  Whether  a  partic- 
ular act  has  been  performed  or  omitted;  and 
(2)  whether  the  performance  or  omission  of 
this  act  was  a  breach  of  legal  duty.  The 
first  of  these  is  purely  a  question  of  fact; 
tbe  second  a  pure  question  of  law.  Shear. 
&  R.  Neg.  i  52.  "The  queeUon  of  negli- 
gence must  be  submitted  to  the  Jury  as  one 
of  fact,  not  only  where  there  Is  room  for 
difference  of  opinion  between  reasonable 
men  as  to  the  existence  of  the  facts  from 
which  It  to  proposed  to  infer  negligence,  but 
also  where  there  Is  room  for  such  a  differ- 
ence as  to  the  inferences  which  might  fairly 
be  drawn  from  conceded  facts.  Where  this 
is  the  case,  the  issue  must  go  to  tbe  Jury, 
no  matter  what  may  be  tbe  opinion  of  the 
court  as  to  the  value  of  the  evidence  or  the 
credibility  of  tbe  witnesses."  Id.  §  54.  Test- 
ed by  this  rule,  the  evidence  on  the  part  of 
plaintiff  presented  such  a  state  of  facts  that 
the  inference  to  be  drawn  therefrom  might 
well  lead  to  a  difference  of  opinion  between 
reasonable  men,  and  hence  become  a  proper 
question  for  a  jury  or  for  the  court  sitting 
in  lieu  thereof.  Hart  v.  Bridge  Co.,  'SO  N. 
Y.  622;  Dahl  v.  Railroad  Co.,  62  Wis.  652, 
22  N.  W.  755;  Railroad  Co.  v.  Uotham.  22 
Kan.  41;   Schierhold  t.  Railroad  Co.,  40  Cal. 
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447.  It  follows  that  the  court  below  did  not 
err  in  denying  defendant's  motion  for  a  non- 
suit. 

The  second  error  assigned  relates  to  the 
sufficiency  of  the  evidence  to  Justify  the  find- 
ing of  the  court  that,  "in  the  transuiisslon  of 
said  telegraphic  message,  the  defendant  was 
guilty  of  gi'oss  negligence  and  carol  essness,  and 
It  was  because  of  such  gross  negligence  anil 
carelessness  that  the  words  'nineteen  hundred 
and  three  dollars'  in  the  said  message  contain- 
ed as  written  by  the  sender  were  changed  and 
altered  to  the  words  'nine  hundred  and  three 
dollars.'"  The  def^idant  Introduced  evidence 
tending  to  show  that  the  day  upon  which  the 
message  was  transmitted  from  San  Francisco 
to  VlsaUa  (March  28,  1890)  the  weather  was 
cloudy,  with  light  rains  from  San  Francisco 
south  to  Los  Angeles,  and  that  in  rainy  weath- 
er the  electric  current  is  liable  to  be  momen- 
tarily divertedfrom  thewire  by  contact  of  such 
wire  with  trees,  buildings,  or  crossing  wli'es, 
etc.,  and  generally  upon  all  branches  of  the 
case  the  testimony  of  the  defendant  was  suf- 
ficiently convincing  that  defendant  was  not 
guilty  of  gross  negligence  to  raise  a  grave 
doubt  as  to  the  propriety  of  the  above-quoted 
finding.  To  state  the  evidence  at  length  or 
to  discuss  it  at  large  can  be  of  no  avail,  for 
the  reason  that  a  doubt,  however  grave  as  to 
the  correctness  of  the  finding,  where,  as  here, 
there  is  a  conflict  in  the  evidence.  Is  not,  nn- 
der  the  settled  rule  of  this  court,  sufficient  to 
authorize  a  reversaL  We  judge  the  case  upon 
the  facts  from  the  cold  record,  and  it  may  well 
be  that,  had  we  been  in  the  place  of  the  trial 
court,  heard  the  witnesses  as  they  detailed  the 
facts,  observed  their  demeanor  and  mode  of 
testifying,  the  doubt  which  now  exists  as  to 
the  conclusion  reached  by  such  court  would 
never  have  arisen.  The  rule  of  this  court, 
that  the  verdict  of  a  Jury  or  a  finding  of  fact 
by  a  court  will  not  be  reversed  where  there  Is 
a  substantial  conflict  In  the  evidence  upon 
which  such  verdict  or  finding  is  based,  is  so 
firmly  established  as  to  amount  to  a  maxim. 
The  order  appealed  from  cannot  be  reversed 
because  the  findings  are  not  supported  by  the 
evidence. 

It  is  further  urged  that  the  court  "erred 
In  refusing  to  permit  defendant  to  show  the 
jecelpts  and  expenses  of  the  Visalla  office." 
The  evidence  'n  question  consisted  of  a  writ- 
ing showing  the  monthly  receipts  and  ex- 
penditures of  the  Visalia  office  during  the  year 
1890,  from  which  it  appeared  the  receipts  were 
$1,469.84  and  the  exptnses.$C67.24.  The  ob- 
ject of  the  testimony  was  no  doubt  to  show 
that  the  Visalia  office  was  an  unimportant 
one.  having  but  a  small  volume  of  business, 
and  hence  not  calling  for  the  highest  capacity 
in  an  oi)erator.  As  the  memorandum  present- 
ed did  not  show  the  amounts  collected  upon 
the  individual  messages  received  or  sent,  it 
was  too  indettnite  to  be  of  value  in  dctennin- 
Ing  the  volume  of  business.  The  defeudaiit 
was  permitted  to  sliow,  and  did  show,  that 
the  office  at  Visalia  was  classed  as  a  third- 


class  office,  and  the  number  of  dispatches  sent 
and  received  per  day  was  testified  to  by  the 
operator  without  objection.  There  was  no  er- 
ror in  the  ruling  under  these  circumstances. 
The  only  other  error  assigned  is  predicated 
upon  a  ruling  of  the  court  upon  a  question  put 
to  the  witness  F.  P.  Medina,  as  follows:  "Da 
you  know  what  is  the  custom  in  the  railroad 
service  as  regards  the  repeating  of  ti-ain  or- 
ders?" When  the  question  was  objected  to, 
the  court  remarked:  "I  don't  know  myself 
that  the  railroad  question  is  important." 
Thereupon  counsel  for  defendant  stated,  in 
substance,  that  he  wanted  to  contradict  plain- 
tiff's witness  (Slater),  and  show  that  he  knows 
nothing  about  it  "I  want  to  discredit  him. 
It  would  be  of  no  consequence;  only  to  dis- 
credit thehr  oidy  witness,  and  to  show  that 
he  does  not  know  what  he  is  talking  about." 
The  witness  Slater  had  testified  that  it  was 
not  usual  in  the  railroad  office  to  repeat  mes- 
sages directing  the  movement  of  trains,  but 
this  was  upon  cross-examination,  and  not  re- 
sponsive to  anything  concerning  which  he  had 
testified  in  chief,  and,  being  upon  a  collateral 
matter,  the  answer  was  not  open  to  contradic- 
tion. There  is  another  answer  to  alleged  er- 
ror. The  witness  afterwards,  and  without  ob- 
jection, testified  to  the  very  matter  objected 
to,  hla  answer  being  as  follows:  "I  do 
know  of  messages  being  repeated  in  the  rail- 
road business.  All  train  orders,  all  orders  re- 
garding the  movement  of  trains,  are  repeated." 
etc.  The  judgment  and  order  appealed  from 
should  be  affirmed. 

We  concur:    BRITT,  C;  HAYNES,  a 

PEU  CURIAM.  For  the  reasons  given  in 
tlie  foregoing  opinion  the  judgment  and  order 
appealed  from  are  affirmed. 


(107  Cal.  28S) 

THRUSTON  V.  CLARK.     (No.  18,423.) 

(Supreme  Court  of  California.     May  24,  1895.) 

Misconduct  of  Officer— R*»iov4I.—Inokimisat- 
iNO  Evidence. 

1.  Under  Pen.  Code,  S  772,  providing  for  the 
removal  of  officers  for  violation  of  duty,  a  sheriff 
cannot  be  removed  from  office,  while  serving  his 
second  term,  for  offenses  committed  during  hiH 
first  term. 

2.  A  prosecution  under  Pen.  Code,  J  772,  pro- 
viding for  the  removal  of  public  officers  for  viol«- 
tions  of  duty,  is  a  criminal  case,  within  Const,  art. 
1,  8  13,  declaring  that  no  person  shall  be  compel- 
led to  bo  a  witness  against  himself  in  any  crim- 
inal case. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court  Glenn  county; 
Seth  MiUington,  Judge. 

Action  under  Pen.  Code,  $  772,  by  Joseph  D. 
Thruston  against  P.  H.  Clark,  to  remove  de- 
fendant from  the  office  of  sheriff.  From  a 
judgment  for  x*l&lnttff,  defendant  appeals. 
Reversed. 
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J.  0.  Ball  and  J.  H.  Ball,  for  appellant 
Chas.  L.  Douohoe  and  George  D.  Dudley,  for 
respondent 

SEARLS,  C.  This  Is  a  proceeding  under 
section  772  of  the  Penal  Code  to  remove  the 
appellant  P.  H.  Clarl£,  from  the  office  of 
sheriff  of  the  county  of  Glenn,  and  to  re- 
cover a  judj;ment  for  $500  against  him  in 
favor  of  Joseph  D.  Thruston,  as  an  Informer 
under  said  section.  .  The  cause  was  tried  by 
the  court,  written  findings  died,  upon  which 
judgment  was  entered,  depriving  the  defend- 
ant of  his  office  as  sheriff  of  Glenn  county, 
and  that  Joseph  D.  Thruston  have  and  re- 
cover from  said  P.  H.  Clark  the  sum  of  $500 
and  costs.  Defendant  appeals  from  the 
Judgment,  and  from  an  order  denying  his 
motion  for  a  new  trial.  The  Judgment  and 
order  appealed  from  must  be  reversed,  for 
many  reasons,  some  of  which  are  as  follows: 

1.  It  appeared  from  what  may  be  termed 
the  complaint  that  the  defendant  was  duly 
elected  sheriff  of  the  county  of  Glenn,  and 
qualified  on  the  11th  day  of  May,  1891;  that 
he  was  re-elected  to  the  same  office  on  the 
8th  day  of  November,  1892,  and  qualified  on 
or  about  December  9,  -1882.  In  other  words, 
be  was  his  own  successor,  and  under  the  act 
organizing  the  county  of  Glenn,  approved 
March  11,  1891,  may  be  presumed  to  have 
taken  office  under  his  second  term  on  the 
first  Monday  of  January,  1893.  There  are 
in  the  complaint  about  a  dozen  separate  and 
distinct  specifications  of  acts  averred  as  vio- 
lations of  law,  of  which  some  one-half,  as 
nearly  as  can  be  determined,  were  for  alleged 
misconduct  during  defendant's  first  term  of 
office.  As  to  these  charges  or  speciflcations, 
the  demurrer  should  have  been  sustained. 
Section  772  of  the  Penal  Code,  under  which 
this  proceeding  is  prosecuted,  is  as  follows: 
"When  an  accusation  in  writing,  verified  by 
the  oath  of  any  person,  is  presented  to  a 
superior  court,  alleging  that  any  officer  with- 
in the  Jurisdiction  of  the  court  has  been 
guilty  of  charging  and  collecting  illegal  fees 
for  services  rendered,  or  to  be  rendered,  in 
his  office,  or  has  refused  or  neglected  to  per- 
form the  official  duties  pertaining  to  his  of- 
fice, the  court  must  cite  the  party  charged 
to  appear  before  the  court  at  a  time  not  more 
than  ten  nor  less  than  five  days  from  the 
time  the  accusation  was  presented;  and  on 
that  day,  or  some  other  subsequent  day  not 
more  than  twenty  days  from  th^t  on  which 
tlie  accusation  was  presented,  must  proceed 
to  hear,  in  a  summary  manner,  the  accusa- 
tion and  evidence  offered  in  support  of  the 
same,  and  the  answer  and  evidence  offered 
by  the  party  accused;  and  if,  on  such  hear- 
ing, It  appears  that  the  charge  is  sustained, 
the  court  must  enter  a  decree  that  the  party 
accused  be  deprived  of  his  office,  and  must 
enter  a  Judgment  for  five  hundred  dollars  in 
favor  of  the  informer,  and  such  costs  as  are 
^allowed  in  civil  cases."  It  will  appear  from 
the  foregoing  that  the  specific  object  of  the 


legislature  is  to  remove  from  office  a  class 
of  officers  who  have  been,  guilty  of  malfea- 
sance or  misfeasance  in  such  offices.  It  is  not 
to  punish  such  persons  for  wrongs  perpetrat- 
ed outside  of,  but  within  the  scope  of,  the 
duties  imposed  upon  them  by  the  precise 
office  in  question.  In  Smith  v.  Ling,  68  CaL 
324,  9  Pac.  171,  It  was  held  that  a  proceeding 
for  the  removal  of  an  officer  under  section 
772,  supra,  could  not  be  maintained  after  the 
accused  had  ceased  to  hold  office.  See,  also. 
Woods  V.  Vamum,  85  Cal.  639,  24  Pac.  843. 
By  parity  of  reasoning,  an  officer  cannot,  un- 
der the  same  section,  be  removed  from  office 
for  a  violation  of  his  duties  while  servins  in 
another  office,  or  in  another  term  of  the  same 
office.  Elach  term  of  an. office  is  an  entity 
separate  and  distinct  from  ail  other  terms  of 
the  same  office.  If  defendant  violated  any 
duty  imposed  upon  him  as  an  Incumbent  of 
the  office  of  sheriff  during  a  former  term,  the 
law  furnishes  a  mode  or  modes  for  his  pun- 
ishment, but  to  remove  him  from  an  office 
to  which  he  has  been  subsequently  elected 
Is  not  the  punishment  for  such  violation  of 
duty  prescribed  by  any  law  of  this  state. 
There  are  other  objections  to  the  accusation 
or  complaint,  and  the  demurrer  should  have 
been  sustained. 

2.  At  the  trial  the  prosecution,  for  the  pur- 
pose of  making  out  its  case,  called  as  a  wit- 
ness the  defendant,  P.  H.  Clark;  and,  against 
his  objection  and  protest  the  court  required 
him  to  testify,  and  he  gave  evidence  in  the 
cause  tending  to  sustain  the  charges  against 
him.  This  action  of  the  court  Is  assigned  as 
error,  and,  in  view  of  the  fact  that  in  the 
event  of  another  trial  the  same  question  is 
liable  to  arise,  we  will  briefly  notice  It  here. 
Section  13  of  article  1  of  our  constitution, 
following  a  like  provision  in  amendment  5 
of  the  constitution  of  the  United  States,  de- 
clares that  no  person  shall  "be  compelled, 
in  any  criminal  case,  to  be  a  witness  against 
himself."  Removal  from  office  under  the 
summary  proceeding  provided  for  by  section 
772,  supra,  is  a  punishment  for  wrongdoing 
by  the  class  of  officers  designated  in  chapter 
2  of  title  2  of  part  2  of  such  Code.  There 
are  two  methods  of  prosecution  for  willful 
or  corrupt  misconduct  In  office  provided  by 
chapter  2.  One  Is  by  an  accusation  in  writ; 
Ing,  presented  by  the  grand  jury,  stating  the 
offense  charged  in  ordinary  and  concise  lan- 
guage, under  which  the  accused  is  entitled 
to  and  must  be  tried  by  a  jury,  and  upon  a 
conviction  the  judgment  is  that  the  defend- 
ant be  removed  from  office.  Pen.  Code,  iS 
758-770.  The  other  method  is  the  summary 
method  provided  by  section  772  of  the  same 
chapter,  supra.  In  all  its  essentials  of  cause 
and  effect,  the  latter  is  a  criminal  proceed- 
ing, equally  with  the  former.  The  proceed- 
ing is  a  nondescript  but  resembling  some- 
what a  qui  tam  action.  But  whatever  its 
garb,  it  la  In  body  and  spirit.  In  its  aim  and 
object,  a  process  for  the  punishment  of 
crime.    When  the  constitution  declares  tliat 
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no  person  shall  be  compelled  In  any  crim- 
inal case  to  be  a  witness  against  blmselJF,  It 
must  be  construed  to  apply  to  all  cases  in 
whlcb  tbe  action  prosecuted  Is  not  to  estab- 
lish, recover,  or  redress  private  and  civil 
rights,  but  to  try  and  punish  persons  charged 
with  the  commission  of  public  offenses.  A 
criminal  case  is  an  action,  suit,  or  cause  in- 
stituted to  punish  an  Infraction  of  the  crim- 
inal laws,  and,  with  this  object  in  view,  it 
matters  not  in  what  form  a  statute  may 
clothe  it;  It  is  still  a  criminal  case,  and  the 
pei-son  charged  therein  is  protected  from  be- 
ing an  enforced  witness  against  himself  by 
the  aegis  of  the  constitutions,  national  and 
state.  This  whole  question  was  considered, 
and,  as  we  think,  set  at  rest,  by  the  supreme 
•court  of  the  United  States  In  Boyd  v.  U.  S., 
116  U..  S.  616,  6  Sup.  Ot  524.  The  proceed- 
ing was  one  in  rem,  to  establish  the  forfei- 
ture of  certain  goods  alleged  to  have  been 
fraudulently  imported  without  paying  the 
duties  thereon  pursuant  to  an  act  of  con- 
gress. The  law  authorized  the  court,  on  mo- 
tion of  the  government  attorney,  to  require 
tbe  defendant  to  produce  in  court  his  in- 
voices, etc.,  or  upon  failure  so  to  do,  the 
allegations  of  the  prosecution  as  to  their  con- 
tents were  to  be  taken  as  true.  The  court 
made  an  order  accordingly,  and  the  defend- 
ant produced  tbe  invoice,  but  excepted  to  the 
action  of  the  court  upon  the  ground  that  the 
act  of  congress  was  in  violation  of  the  con- 
stitution. Bradley,  J.,  in  an  elaborate  opin- 
ion reversing  the  judgment,  after  stating 
that  under  the  act  the  prosecution  might 
b&ve  proceeded  by  indictment  against  the 
defendant,  proceeds  as  follows:  "If  the  gov- 
ernment prosecutor  elects  to  waive  an  indict- 
ment, and  to  file  a  civil  Information  against 
the  claimants,— that  is,  civil  in  form,— can 
he  by  this  device  take  from  the  proceeding 
its  criminal  aspect,  and  deprive  the  claim- 
ants of  their  Immunities  as  citizens,  and  ex- 
tort from  them  a  production  of  their  private 
papers,  or,  as  an  alternative,  a  confession 
of  guilt?  This  cannot  be.  The  information, 
though  technically  a  civil  proceeding,  is  in 
substance  and  effect  a  criminal  one."  The 
■court  adds:  "We  are  further  of  opinion  that 
a  compulsory  production  of  the  private  books 
and  papers  of  the  owner  of  goods  sought  to 
be  forfeited  In  such  a  suit  is  compelling  him 
to  be  a  witness  against  himself,  within  tbe 
meaning  of  the  fifth  amendment  to  the  con- 
Btitntion."  In  the  later  case  of  Lees  v.  U. 
&,  150  U.  S.  476, 14  Sup.  Ct  163,  which  was 
a  civil  action,  in  form,  to  recover  a  penalty 
for  Importing  an  alien  under  a  contract  to 
perform  labor,  etc.,  the  defendant  was  called 
and  compelled  to  give  evidence  in  favor  of 
tbe  government  Mr.  Justice  Brewer,  in 
disposing  of  this  branch  of  the  case,  said: 
"This,  though  an  action  civil  In  form,  is  uu- 
t}uestIonably  criminal  in  its  nature,  and  in 
auch  a  case  a  defendant  cannot  be  compelled 
to  be  a  witness  against  himself.  It  Is  un- 
necessary to  do  more  than  to  refer  to  the 


case  of  Boyd  v.  U.  S.,"  etc.  It  follows  that 
the  action  of  the  court  in  requiring  the  de- 
fendant to  give  testimony  against  himself 
was  in  violation  of  the  right  guarantied  to 
him  under  the  constitution. 

Tbe  other  errors  assigned  need  not  be  no- 
ticed. The  Judgment  and  order  appealed 
from  should  be  reversed,  and  the  court  be- 
low directed  to  sustain  the  demurrer  to  tbe 
accusation,  with  leave  to  amend. 

I 

We  concur:  HAYNES,  a;  BRITT,  a 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  and  or- 
der appealed  from  are  reversed,  and  the 
court  below  directed  to  sustain  the  demurrer 
to  the  accusation,  with  leave  to  amend. 


(lOT  Cal.  199) 
HELM  V.  McOLURE  et  al.     (No.  15,803.) 
(Supreme  Coxat  of  California.     April  30,  1895.) 
Dbdicition  o»  Land  for  Highway— Bvidencb— 

OnaTKDCTION — ReMEDT  or  ABDTTINO  OWNBB4 

1.  D.,  at  one  time  the  owner  of  a  large  tract, 
sold  land  abattine  on  each  side  of  a  strip  known 
as  "D.  Avenue,  which  opened  into  a  town 
street.  Plaintiff's  lot  had  a  frontage  on  the  strip, 
and  the  strip  was  used  for  passage  by  the  persons 
whose  property  abutted  on  it,  and  by  others,  for 
more  than  15  years,  and  was  the  only  means  of 
access  from  abutting  property  to  the  street.  D. 
then  conveyed  the  strip  to  defendants,  who  erect- 
ed improvements  which  cut  off  plaintiff's  access 
to  the  street.  D.  knew  of  the  travel  over  tlie 
strip,  and  several  witnesses  testified  as  to  his  dec- 
larations that  it  should  remain  a  street.  Held. 
that  the  evidence  was  sufficient  to  sustain  a  find- 
ing that  tbe  strip  was  dedicated  to  tbe  public  as 
a  highway. 

2.  Whether  land  has  been  dedicated  for  a 
highway  is  a  question  of  fact,  to  be  determined 
from  the  circumstances  of  each  case,  which  must 
shew  an  intention  by  the  owner  to  dedicate  the 
land,  and  an  acceptance  by  the  public. 

3.  The  evidence  of  the  former  owner  on  the 
subject  of  dedication  of  land  for  a  highway  is  rel- 
evant, but  not  conclusive  that  it  was  not  so  dedi- 
cated. 

4.  One  whose  access  to  a  highway  is  cut  off 
by  an  obstruction  thereof  sustains  an  injury  in 
such  a  special  sense,  under  Civ.  Code,  §  3493.  that 
she  may  maintain  an  action  for  the  abatement  of 
the  nuisance. 

5.  The  fact  that  plaintiff  had  constructed  an 
embankment  in  front  of  her  lot,  from  which  she 
reached  the  street  by  a  bridge,  did  not  affect  her 
right  of  action. 

6.  An  objection  that  plaintiff's  lot  did  not 
abut  on  the  alleged  highway  is  untenable  where 
the  highway  extended  to  a  creek  which  was  en- 
tirely on  plaintiff's  land,  and  plaintiff's  land  ex- 
tended to  a  line  which  the  court  found  from  the 
evidence  was  the  boundary  of  the  highway. 

Commissioners'  decision.  Department  1. 
Appeal  from  superlw  court,  Mendocino  coun- 
ty;  R.  McOarvey,  Judge. 

Action  by  M.  3.  Helm  against  Frank  Mc- 
Clure  and  another  to  abate  a  nuisance.  From 
a  judgment  for  plaintiff,  defendants  appeal 
AfHrmed. 

J.  A.  Cooper,  for  appellants.  Hudson  & 
Sayre  and  J.  H.  Seawell,  for  respondent 


Digitized  by 


Google 


438 


PACIFIC  REPORTER,  VoL  40. 


(CaL 


BRITT,  C.  Action  begun  May  18,  1S93, 
to  abate  an  alleged  public  nuisance,  plaintiff 
claiming  to  bave  sustained  special  damage. 
After  trial  tbe  court  found  that  for  15  years 
last  past  there  has  been  a  public  road  In  the 
county  of  Lake,  about  43  rods  in  length,  which 
is  an  extension  northeasterly  of  Main  street 
In  the  town  of  Upper  Lake;  that,  for  up- 
wards of  three  years  last  past,  plaintiff  has 
been  the  owner  and  in  possession  of  a  lot 
of  land  on  the  west  side  of,  and  adjacent  to, 
said  public  road;  that  the  only  means  of  en- 
trahce  and  exit  to  and  from  plaintiff's  lot  is 
over  such  highway,  and  she  had  been  accus- 
tomed to  travel  with  vehicles  and  on  foot 
over  the  same,  to  her  lot,  antU  about  Decem- 
ber 1,  1881,  when  defendants  erected  a  dwell- 
ing bouse  and  fence  In  said  road,  whereby 
access  to  and  egress  from  her  lot  is  wholly 
prevented;  that  plaintiff  has  suffered  no 
pecuniary  damage  by  reason  of  such  obstnie- 
tions,  but  has  been  injured  in  a  "manner 
different  In  degree  and  in  kind  from  what 
the  public  in  general  have  suffered";  that 
the  defendants,  who  are  husband  and  wife, 
are  the  owners  of  tbe  land  on  which  the  ob- 
structions rest,  subject  to  tbe  right  of  the 
public  to  use  the  same  as  a  highway.  The 
findings  were  filed  October  14,  1893.  The 
Judgment  directed  the  removal  of  the  house 
and  fence.  Defendants  moved  for  a  new 
trial,  which  was  denied,  and  have  appealed 
from  the  Judgment,  and  the  order  denying 
such  motion. 

The  principal  matters  agitated  here  are 
whether  the  evidence  supports  the  conclu- 
sions of  the  court  that  the  place  where  de- 
fendants erected  their  structures  is  a  high- 
Tray,  and  that  plaintiff  has  sustained  detri- 
ment different  In  kind  from  that  suffered  by 
the  public  at  large.  The  evidence  shows 
that  the  alleged  highway  has  for  many  years 
been  known  locally  as  "Dewell  Avenue,"  and 
for  brevity  we  may  refer  to  It  here  as  the 
"Avenue."  From  the  evidence  In  the  record, 
Including  a  map  of  the  way  and  premises  In- 
volved, It  appears  that  about  the  year  1870 
one  Benjamin  Dewell  was  the  owner  of  the 
land  "all  around  the  premises  claimed  to  be 
a  road,"  as  well  as  that  Included  In  the  ave- 
nue Itself.  From  time  to  time  he  sold  the 
land  abutting  on  both  the  east  and  west  sides 
of  the  avenue.  In  parcels  of  varying  dimen- 
sions,—probably  five  in  all.  The  parcel  in- 
cluding plaintiff's  lot  was  conveyed  by  Dew- 
ell to  one  Waller  as  early  as  1874.  It  had 
a  frontage  on  the  west  side  of  the  avenue  of 
a  little  more  than  20  rods,  and  has  been  sub- 
divided into  four  lots,  owned  by  as  many  dif- 
ferent persons,  but  all  fronting  on  such  ave- 
nue. Dewell  yet  owns,  and,  It  seems,  re- 
sides on,  the  land  to  the  northward  of  the 
avenue.  Into  which,  at  Its  northern  extremity, 
he  has  a  gateway.  For  more  than  10  years 
such  avenue  has  been  marked  and  inclosed 
at  Its  northern  end  by  Dewell's  fence  and 
gate,  and  on  Its  east  and  west  sides  by  the 
fences  of  the  persons  to  whom  Dewell  sold 


the  abutting  parcels  of  land,  or  their  succes- 
sei-s  in  interest,  and  open  at  Its  southern  ex- 
tremity Into  the  northern  end  of  Main  street. 
In  the  town  of  Upper  Lake.  The  avenue  is 
thus  a  cul-de-sac.  It  Is  about  6  feet  wider 
than  said  street,  which  latter  Is  70  feet  In 
width,  the  east  line  of  the  avenue  being  con- 
tinuous with  the  east  line  of  the  street;  but 
the  west  line  of  tbe  street,  at  the  point  of 
junction.  Is  about  6  feet  further  east  than 
the  west  line  of  the  avenue.  A  creek  (or 
slough,  as  it  is  commonly  called  In  the  evi- 
dence) 15  or  20  feet  wide  courses  along  th«» 
westerly  side  of  the  avenue  the  greater  part 
of  Its  length.  During  the  winter  season  wa- 
ter runs  In  this  slough  to  the  depth  ot  several 
feet  The  plaintiff's  lot  is  about  18  rods  In 
length,  east  and  west,  and  about  4  rods  in 
width.  It  Includes  at  Its  eastern  end  tbe 
greater  part  of  the  width  of  said  slough,  but 
appellants  deny  that  it  extends  to  the  line  of 
the  alleged  highway,— a  matter  to  be  noticed 
further  on.  The  south  line  of  plaintiffs  lot, 
assuming  that  It  extends  to  said  avenue,  In- 
tersects the  same  at  a  point  about  7  rods 
north  of  the  Junction  of  the  latter  with  said 
Main  street  Plaintiff  constructed  an  em- 
bankment or  breakwater  4%  feet  high  on  her 
lot,  along  the  west  side  of  said  slough,  to  pre- 
vent the  overffow  of  water  therefrom.  This 
embankment  prevented  communication  be- 
tween her  lot  and  the  avenue,  unless  by 
means  of  a  bridge  across  the  slough;  and  she 
designed  to  rest  one  end  of  such  a  bridge  on 
tbe  embankment  and  had  hauled  materials 
for  tbe  bridge,  and  deposited  the  same  In  the 
avenue,  on  the  east  side  of  the  slough,  when 
defendants  removed  the  materials,  and  then 
built  their  fence,  and  obstructed  the  roadway 
BO  that  plaintiff  could  not  reach  her  lot  there- 
from, or  construct  the  bridge.  Dewell  con- 
veyed to  defendant  Luella  McClure  a  strip  of 
land  lying  lengthwise  of  tbe  avenue,  and  In 
the  same,  about  54  feet  in  width  and  300 
feet  In  length,  having  for  Its  southern  bound- 
ary the  south  end  of  the  avenue,  where  the 
same  unites  with  said  Main  street,  and  for 
Its  western  boundary  the  east  line  of  the 
tract  previously  sold  to  Walla*.  This  strip, 
54x300  feet,  taken  out  of  the  western  side  of 
the  avenue,  was  fenced  and  otherwise  Improv- 
ed by  defendants,  leaving  a  narrow  lane,  20 
feet  or  little  more  In  width,  in  the  eastern 
part  of  the  avenue,  yet  open  for  passage. 
Such  fence  and  Improvements  are  the  ob- 
structions which  the  Judgment  requires  to  be 
abated  aa  a  nuisance.  It  does  not  appear 
precisely  when  the  conveyance  was  made 
by  Dewell  to  Luella  McClure,  but  It  was 
proliably  about  the  year  1890.  In  November 
of  that  year,  defendant  Frank  McClure  had 
begun  his  house,  and  was  then  forbidden  by 
the  witness  Dunton  to  obstruct  the  avenue. 
There  has  never  been  any  expenditmre  of 
labor  or  money  by  the  highway  anthorltios 
of  the  county  or  road  district  on  the  way  in 
question.  Its  character  as  a  highway  de- 
pends upon  its  dedication  for  that  purpose 
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by  Dewell  whAe  he  was  yet  tbe  owner,  and 
its  acceptance  aa  such  by  the  public.  Con- 
cerning t^ts  qnestlon  there  was  evidence,  In 
mddltlon  to  the  matters  above  stated,  that 
the  avenoe  has  been  used  for  passage  by 
many  persons  other  than  those  whose  lands 
abut  upon  It,  while  as  to  these  latter  there 
appear  to  be  six  or  eight  proprietors,  whose 
principal,  it  not  sole,  means  of  exit  from 
and  access  to  their  respective  lots  are  afford- 
^A  by  the  disputed  roadway.  They  and  their 
Itredecessors  have  customarily  used  it  in 
reaching  the  town  of  Upper  Lake.  It  seems 
ji  fair  inference  from  the  evidence  to  say 
that  the  so-called  avenue  has,  as  regards  its 
nse,  partaken  rather  more  of  the  character  of 
A  village  street  than  of  a  strictly  rural  lane. 
Mr.  Dewell  knew  of  the  travel  over  the  ave- 
nue, and  that  somewliat  numerous  persons 
were  using  it  as  a  roadway,  for,  it  seems,  at 
least  19  years,  but  took  no  measures  to  pre- 
vent snch  use.  One  Ciook,  the  former  owner 
of  a  parcel  of  land  adjoining  plaintiff's  lot, 
testified  that  at  the  time  he  purchased  his 
lot,  in  1874,  be  made  Inquiry  of  Dewell  about 
the  character  of  the  avenue,  and  Dewell  re- 
plied that  it  was  a  street  "as  far  south  as  the 
property  extended  that  he  sold  to  Waller"; 
that  it  was  his  intention,  "for  the  benefit  of 
settlers,  and  for  his  own  benefit,  to  open  up 
-this  street"  One  Fritz  testified  that  about 
the  year  1877,  under  similar  circumstances 
■<he  intending  to  buy  an  abutting  lot  yet  fur- 
ther north  than  the  Wall»  tract),  Dewell 
told  him  to  complete  the  purchase;  that  the 
-avenue  always  would  be  a  street,  to  that  lot, 
—never  would  be  stopped. 

W«  understand  the  law  to  be  well  settled 
that  whether  a  'dedication  of  land  for  high- 
way purposes  has  occurred  in  any  Instance 
Is  a  conclusion  of  fact  to  be  drawn  from  the 
circumstances  of  the  particular  case;  that 
•nch  circumstances  must  clearly  show  an 
unequivocal  Intention,  manifested  by  appro- 
priate words  or  conduct,  or  both,  on  the 
part  of  the  owner,  to  devote  his  land  to  the 
wayfaring  uses  of  that  somewhat  vague  en- 
tity called  "the  public";  that  the  public  must 
-accept  the  proffered  dedication,  but  such  ac- 
ceptance may  be  signified,  and  the  dedica- 
tion made  perfect,  by  public  user  in  accord- 
-ance  with  the  apparent  offer  of  the  owner. 
Harding  v.  Jasper,  14  Oal.  &17;  San  Fran- 
cisco V.  Calderwood,  81  Gal.  589;  Smith  v. 
City  of  San  Luis  Obispo,  95  Cal.  470,  30  Pac. 
501;  People  v.  Marin  Co.,  103  Cal.  223,  37 
Pac.  20S;  Hall  v.  Kauffman  (Oal.)  89  Pac. 
756.  The  evidence  In  the  present  case,  alwve 
outlined,  was  sufildent  to  fulfill  the  require- 
ments of  the  law  as  here  stated,  and  as  II- 
Itistnited  by  the  cases  cited.  It  Is  true  that 
Mr.  Dewell  testified  that  he  had  never  dedi- 
cated the  land  for  highway  purposes,  and 
bad  no  Intention  to  do  so,  and  denied  the 
declarations  testified  to  by  Cook  and  Fritz, 
-and  there  Is  evidence  of  acts  and  declara- 
tions OB  bis  ftart  inconsistent  with  such  in- 


tent; his  testimony  was  relevant,  but  not 
conclusive,  evidence  upon  the  subject  of  his 
actual  purpose.  City  of  Chicago  v.  Chicago, 
R.  I.  &  P.  Ry.  Co.,  152  IlL  501,  38  N.  E.  76a 
There  was  thus  a  confilct  of  evidence,  which 
the  trial  court  resolved  in  favor  of  plaintiff. 
The  finding  of  a  highway  should  stand. 

We  are  of  opinion,  also,  that  the  plaintiff 
sustained  injury  in  such  a  special  sense  that 
she  was  entitled  to  maintain  this  action. 
Civ.  Code,  t  3498.  The  obstructions  cut  off 
access  from  her  land  to  the  highway.  Har- 
gro  V.  Hodgdon.  89  Cal.  628,  26  Pac.  1106. 
Appellants  claim  that  the  embankment  con- 
structed by  plaintiff  on  the  west  side  of  the 
slough  of  Itself  prevents  hee  access  to  the 
roadway,  and  therefore  she  cannot  be  spe- 
cially damnified  by  their  obstructions.  True, 
the  evidence  shows  that  plaintiff  must  reach 
the  avenue,  since  the  embankment  was  con- 
structed, by  a  bridge  across  the  slough,  one 
end  of  which  must  or  may  rest  on  the  em- 
bankment; but  this  does  not  establish  that 
plaintiff's  own  structure,  and  not  those  of 
defendants,  cause  plaintiff's  injury.  If  it 
did,  then  a  fence  or  wall  would  have  the 
same  effect,  and  the  result  would  be  that 
only  uninclo,sed  lots  would  be  protected  by 
the  rule  plaintiff  invokes  here. 

Appellants  further  contend  that  the  plain- 
tiff has  not  suffered  special  damage,  be- 
cause, they  say,  her  lot  does  not  abut  npon 
the  alleged  highway;  that  the  slough  inter- 
venes between  the  east  boundary  of  her  lot 
and  the  west  line  of  the  avenue.  The  map 
accompanying  the  record  shows  that  at  one 
point  the  entire  width  of  the  slough  Is  on 
plaintiff's  lot;  so  that,  if  appellant's  assump- 
tion that  the  alleged  highway  reaches  only 
the  east  margin  of  the  slough  be  correct, 
plaintiff  might  still  construct  a  bridge  en- 
tirely on  her  own  land,  and  reach  the  road- 
way, but  for  the  obstructions  of  the  defend- 
ants. Besides,  it  was  admitted  at  the  trial 
that  the  defendants  have  fenced  the  parcel 
of  land  conveyed  io  defendant  Luella  by  the 
deed  of  Dewell,  and  the  map  shows  that  this 
parcel  abuts  upon  the  lot  of  plaintiff  through- 
out the  width  of  the  latter  lot  The  court 
found  that  defendants'  fence  is  around  land 
comprised  in  a  highway,  and  we  have  seen 
that  the  evidence  sustains  the  finding.  It 
necessarily  follows  that,  as  shown  by  the 
record,  the  east  line  of  plaintiff's  lot  is  coin 
cident  with  the  west  line  of  the  highway. 

Appellants  question  the  sufficiency  of  the 
complaint  It  is  certainly  not  a  model  of 
pleading,  but  we  do  not  think  It  fatally  de- 
fective In  the  particulars  urged  by  them. 
The  Judgment  and  order  appealed  from 
should  be  affirmed. 

We  concur:    HATNES,  C;  VANOLIBP,  C. 

PKR  CURIAM.  For  the  reasons  given  lo 
the  foregoing  opinion,  the  Judgment  and  op 
der  appealed  from  are  affirmed 
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PEOPLE  T.  SIMONSEN.     (No.  21,183.) 
(Supreme  Court  of  California.     May  28,  1895.) 
CuiiuNAL  Law— Pkoov  of  Corpus  Delicti— Ad- 

MIS8I0NB. 

A  conviction  cannot  be  had  for  obtaining 
property  under  false  pretenses  on  the  extrajudi- 
cial statements  and  admissions  of  defendant 
alone  as  to  tbe  falsity  of  tlie  statements,  such 
falsity  being  part  of  ttie  corpus  delicti,  which 
must  be  proved  otherwise. 

Department  1.  Appeal  from  superior  court 
city  and  county  of  San  Francisco;  William 
T.  Wallace,  Judge. 

H.  Slmonsen  appeals  from  a  conviction  for 
obtaining  property  .by  false  pretenses.  Be- 
Tersed. 

Geo.  Hayford,  for  appellant  Atty.  Gen. 
^Fitzgerald,  for  the  People,  • 

OAROTJTTE,  J.  The  defendant  was  con- 
victed of  the  crime  of  obtaining  property  un- 
der false  pretenses,  and  prosecutes  an  appeal 
from  a  Judgment  and  order  denying  his  mo- 
tion for  a  new  trial.  No  briefs  have  been 
filed  In  the  case.  It  is  claimed  that  the  evi- 
dence is  insufficient  to  support  the  verdict 
and  we  think  the  claim  has  merit  The  facts 
of  the  case  may  be  stated  as  follows:  De- 
fendant secured  several  hundred  dollars 
from  the  prosecuting  witness,  Wolters,  by 
reason  of  the  following  representations  and 
pretenses:  Defendant  stated  to  Wolters  that 
be  (defendant)  was  the  owner  of  a  certain 
tract  of  land  In  the  state  of  Minnesota,  and 
proposed  to  secure  a  loan  from  said  Wolters, 
giving  as  security  therefor  a  deed  to  this 
tract  of  land.  The  money  was  loaned,  and 
the  deed  given  as  contemplated  and  agreed. 
It  is  charged  in  the  information  that  the  rep- 
resentations made  by  defendant  to  Wolters 
as  to  bis  ownership  of  land  in  Minnesota  are 
false,  and  that  In  fact  he  owned  no  land  as 
represented.  At  the  trial  the  only  evidence 
offered  by  the  prosecution  to  prove  that  de- 
fendant did  not  own  any  Ihnd  as  represented 
were  the  extrajudicial  statements  and  ad- 
missions of  the  defendant  himself  to  that  ef- 
fect, and  we  hold  them  insufficient  to  prove 
the  fact  It  Is  elementary  that  the  corpus 
delicti  must  be  established  before  extrajudi- 
cial statements  and  admissions  of  a  defend- 
ant are  admissible  In  evidence  and  can  be 
considered  as  tending  to  establish  the  fact 
to  which  they  relate.  The  falsity  of  the  rep- 
resentations made  by  defendant  as  to  his 
ownership  of  the  land  Is  a  material  and  es- 
sential element  and  portion  of  the  corpus 
delicti,  and  a  defendant's  admissions  alone 
can  never  be  relied  upon  to  establish  as  suffi- 
cient any  fact  which  is  a  necessary  Ingredi- 
ent to  form  the  body  of  the  crime.  The 
term  "corpus  delicti"  means  exactly  what  it 
says.  It  involves  the  element  of  crime.  Ui*- 
on  a  charge  of  homicide,  producing  the  dead 
body  does  not  establish  the  corpus  delicti.  It 
would  simply  establish  the  corpus;  and  proof 
of  the  dead  body  alone.  Joined  with  A  con- 


fession by  the  defendant  of  his  guflt  would 
not  be  sufficient  to  convict  for  there  must 
be  some  evidence  tending  to  show  the  com- 
mission  of  a  homicide,  before  a  defendant's 
confession  would  be  admissible  for  any  pur- 
pose. Upon  a  charge  of  arson,  mere  proof 
that  a  building  was  destroyed  by  fire  does 
not  establish  the  corpus  delicti;  and  the  de- 
fendant's confession  of  his  guiU,  made  extra- 
judicially in  connection  with  such  proof,  is 
not  sufficient  to  sustain  a  Judgment  of  con- 
viction, for  there  Is  no  evidence  of  the  com- 
mission of  a  crime  other  than  the  defend- 
ant's statements,  and  the  law.  In  the  exercise 
of  a  Jealous  care  over  its  subjects,  demands 
something  more.  To  be  sure,  the  appear- 
ance of  the  dead  body,  the  nature  of  the 
wounds,  the  evidences  of  a  struggle,  the 
physical  circumstances  surrounding  the  af- 
fair, may  furnish  evidence  of  the  corpus  de- 
licti; they  may  indicate  that  a  crime  has 
been  committed;  but  there  must  be  proof 
of  the  fact  from  some  source  other  than  the 
defendant's  admissions.  A  building  may  be 
burned  under  such  suspicious  circumstances 
as  to  Indicate  the  act  of  an  Incendiary,  and 
thus  a  corpus  delicti  established,  and  the 
doors  opened  for  the  defendant's  admissions 
and  confessions;  but  there  must  be  some 
evidence  of  some  kind  tending  to  show  the 
incendiary  character  of  the  fire,  aside  from 
these  admissions  and  confessions.  Lajrlng 
aside  the  evidence  of  defendant's  admissions, 
there  is  nothing  whatever  In  the  record  even 
pointing  towards  the  commission  of  a  crime, 
and  this  condition  furnishes  a  sure  and  con- 
clusive test  that  the  falsity  of  the  represen- 
tations is  a  necessary  element  of  the  corpus 
delicti.  Indeed,  the  falsity  of  these  repre- 
sentations as  to  the  ownership  of  the  land 
form  the  core  of  the  <!harge,  and  make  the 
defendant's  conduct  and  acts  a  crime,  when 
otherwise  they  would  be  entirely  innocent 
and  lawful.  For  these  reasons  we  conclude 
the  evidence  offered  at  the  trial  failed  to  es- 
tablish prima  facie  the  corpus  delicti,  and 
that  defendant's  admissions  cannot  be  relied 
upon  to  supply  the  defect  in  the  proof.  As 
supporting  the  general  principles  of  law  here 
declared,  we  cite  3  Greenl.  Ev.  8  30;  People 
V.  Jones,  31  Cal.  5G5;  People  v.  Thrall,  DO 
CaL  416;  People  v.  Alviso,  53  Cal.  230.  In 
the  Jones  Case  a  quotation  Is  made  from 
Sam  V.  State,  33  Miss.  352,  which  indicates 
inferentially  that  Joined  to  defendant's  ad- 
missions, proof  of  death  is  sufficient  against 
a  defendant  in  a  case  where  a  homicide  Is 
charged,  and  that  upon  a  charge  of  arson 
proof  of  the  burning  of  the  building  is  suffi- 
cient; but  the  doctrine  of  the  Jones  Case 
Itself  goes  to  the  full  lengths  here  laid  down. 
There  appear  to  be  no  other  errors  In  the 
record.  For  the  foregoing  reasons,  the  Judg- 
ment and  order  are  reversed,  and  the  cause 
remanded  for  a  new  trial. 

We      concur;      HARKISON,      J.;      VAN 
FLEET,  J. 
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SNYDEE  et  aL  t.  STATE,  to  Use  of  DON- 
NELLY. 
(Supreme  Court  of  Wyoming.    May  29,  1895.) 
Clbrk  op  Cockt— Suketies   on   Bond — Release 
— Death  of  Surety — Effeot — Exbcdtok's 
Bond— CoNSTKUCTios. 

1.  An  executrix,  who  gives  a  bond  to  "faith- 
. folly  discharge  all  of  the  just  debts  and  obliga- 
tions" of  testator,  will  be  liable  for  the  misap- 
plication of  funds  by  an  official  on  whose  bond 
testator  was  a  surety,  though  such  misapplication 
occurred  after  the  executrix  had  giren  ner  bond. 

2.  An  increase  of  the  liability  of  a  clerk  of 
the  district  court  after  his  election  by  a  change 
in  the  law  requiring  him  to  account  for  the  fees 
of  his  office,  which  were  formerly^  his  compensa- 
tion, does  not  discharge  the  sureties  on  his  bond 
from  liability  for  his  misapplication  of  money 
paid  into  court. 

3.  The  estate  of  a  testator  is  liable  for  the 
misapplication  of  funds  by  an  official  on  whose 
bond  testator  was  a  surety,  occurring  after  testa- 
tor's decease. 

Error  to  district  cotirt,  Laramie  county; 
Richard  H.  Scott,  Judge. 

Action  by  the  state  of  Wyoming  to  the  use 
of  Catherine  Donnelly  against  Prlscllla  M. 
Snyder  and  others  on  her  bond  as  executrix 
and  sole  legatee,  conditioned  for  the  payment 
of  the  debts  and  obligations  of  her  testator. 
General  demurrer  of  defendants  overruled, 
and  they  bring  error.     Affirmed. 

R.  W.  Breckons,  for  plaintUCa  In  error, 
Baird  &  Churchill,  for  defendant  in  error. 

CONAWAY,  J.  Albert  O.  Snyder  was  one 
of  the  sureties  vipon  the  official  bond  of  Sam- 
uel Atkinson  as  clerk  of  the  district  court  of 
the  First  judicial  district  of  the  state  of 
Wyoming  for  the  county  of  Laramie  for  the 
term  ending  January  2,  1893.  On  March  17, 
1892,  the  sum  of  $357.50  was  paid  Into  court, 
Into  the  hands  of  said  Atkinson  as  clerk,  for 
the  use  of  Catherine  Donnelly.  Atkinson 
never  accounted  for  this  money.  Albert  C. 
Snyder  died  on  March  23,  1891.  He  left  a 
will,  of  which  Prisdlla  M.  Snyder,  his  wife, 
and  one  of  the  plaintiffs  in  error,  Is  executrix. 
She  is  also  sole  legatee.  On  June  22,  1891, 
she  gave  a  bond,  pursuant  to  an  order  of 
court,  and  under  a  statute  authorizing  such 
proceeding,  to  "faithfully  discharge  all  of  the 
Just  debts  and  obligations  of  the  late  All)ert 
C.  Snyder,  according  to  law."  She  thereupon 
took  possession  of  all  of  the  assets  of  the  de- 
cedent. Catherine  Donnelly,  by  leave  of  the 
court,  presented  her  claim  on  account  of  the 
above  facts  to  Prlscllla  M.  Snyder,  as  execu- 
trix »nd  sole  legatee  of  Albert  O.  Snyder,  on 
November  11,  1893,  and  caused  a  demand  and 
proof  of  claim  to  be  so  presented  on  Novem- 
ber 10,  1893,  which  claim  had  been  neither 
approved  nor  rejected  at  the  commencement 
of  this  action  on  January  31,  1894.  To  a  peti- 
tion setting  up  these  facts  a  general  demurrer 
was  overruled.  Plaintiffs  In  error  declining 
to  plead  further,  judgment  was  rendered 
against  them  for  the  amount  of  the  claim, 
with  Interest  from  October  20, 1893,  and  costs. 
The  overruling;  of  this  demiurer  and  the  giv- 


ing of  this  Judgment  is  assigned  as  error. 
Plaintiffs  in  error  present  three  reasons  In 
support  of  theh;  assignments  of  error: 

"First  Upon  the  death  of  Snyder,  he,  and 
his  heirs  at  present,  were  released  from  the 
bond  for  any  misapplication  of  funds  occur- 
ring after  his  death."  No  authority  Is  given 
in  support  of  this  proposition.  The  authori- 
ties are  dhrectly  opposed  to  it  24  Am.  &  Eng. 
Enc.  Law,  p.  707,  and  authorities  there  cited. 

"Second.  After  the  bond  In  question  was 
given,  the  law  was  changed,  providing  for  a 
different  kind  of  bond,  thus  releasing  the  sure- 
ties on  the  former  bond  for  any  misapplica- 
tion occurring  after  the  change  la  the  law." 
The  argument  is  that  the  liability  of  the  clerk 
was  Increased  by  the  change  in  tiie  law  which 
requh-es  him  to  acKiount  for  the  fees  of  the 
office  which  were  formerly  his  compensation. 
We  cannot  agree  to  the  proposition  that  an 
increase  in  the  responsibilities  of  the  clerk 
In  matters  which  properly  pertain  to  his  office 
has  the  effect  to  discharge  his  sureties  from 
all  liability  upon  his  bond.  The  llabUlty  of 
the  clerk  was  npt  increased  as  to  the  subject- 
matttf  of  this  action.  The  responsibility  of 
the  clerk  of  the  court  on  his  official  bond  for 
money  deposited  with  him  in  his  official  capa- 
city existed  at  the  time  of  his  election  and 
qualiiication. 

"Third.  Under  the  terms  of  the  legatee's 
bond  in  question  no  recovery  can  be  had  for 
a  misapplication  occurring  after  the  bond  is 
given."  The  bond  was  conditioned  for  the 
faithful  discharge  of  "all  of  the  Just  debts 
and  obligations"  of  the  deceased.  It  is  urged 
that  the  word  "obligations"  should  be  rejected 
as  surplusage,  because  the  statute  required 
only  a  bond  for  the  faithful  discharge  of 
"debts."  Plaintiffs  in  error  say  in  their  brief: 
"It  has  always  be^n  held  that  one  of  the  dis- 
tinguishing features  of  the 'debt' Is  that  It  Is  a 
fixed  and  determinate  sum  and  due  from  one 
person  to  another.  And  It  Is  further  claimed 
that  It  results  from  this  definition  that  the 
sureties  on  the  bond  of  the  executrix  became 
responsible  only  for  all  sums  'fixed  and  cer- 
tain' which  Snyder  owed  at  the  time  of  his 
death."  There  is  no  authority  cited  In  sup- 
port of  this  conclusion.  We  cannot  approve  of 
the  proi)osItlon  that  under  our  statute  the 
executor  or  administrator  of  a  decedent  be- 
comes liable  with  hli>  sureties  only  for  such 
liabilities  as  are  "fixed  and  certain"  at  the 
time  of  decedent's  death.  The  following  is  a 
better  statement  of  the  law:  "The  term 
'debts,'  as  used  in  the  statutes  relating  to  the 
estates  of  deceased  persons,  is  not  limited  to 
such  as  are  strictly  legal  debts,  but  manifest- 
ly includes  every  claim  and  demand  by  a 
creditor,  whether  recoverable  at  law  or  In 
equity."  5  Am.  &  Eng.  Enc.  Law,  p.  143. 
Whether  the  word  "obligations"  be  rejected 
as  surplusage  or  not,  the  result  Is  the  same. 
The  Judgment  is  affirmed. 

GROESBEOK,  a  J.,  and  POTTER,  J.,  con- 
cur. 
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DOBSON  V.  OWENS,  Sheriff. 

(Supreme  Court  of  Wyoming.    May  29,  1895.) 

Replevin— CoNSTKUCTioN  op  Anbwer— Separate 
'     Dbfensbr — Demurrer— Gbmbbai.  Denial. 

1.  Plaintiff  filed  a  demurrer  containing  two 
paragraphs,  the  first  demurring  to  defendant's 
answer,  and  the  second  to  "the  further  answer 
of  the  defendant";  thus  using  the  language  of 
defendant  in  commencing  the  statement  of  the 
second  defense,  the  ground  in  each  paragraph  be- 
ing stated.  Udd.  that  the  demurrer  was  not  to 
both  defenses  jointly,  but  attacked  singly  the  sec- 
ond defense. 

2.  An  answer  containing  first  a  general  de- 
nial, and,  for  "further  answer,"  stating  other 
facte,  contains  two  separate  defenses. 

3.  Whore  the  complaint  in  replevin  alleges 
ownership  of  the  property  by  plaintiff,  an  answer 
alleging  that  defendant  seized  the  property  under 
an  execution  against  a  third  person,  and  that  the 
property  was  not  plaintiff's,  though  it  may  not  be 
sufficient  as  a  justification,  is  sufficient  as  a  de- 
nial of  plaintiff  s  ownership. 

Error  to  district  court,  Weston  county;  W. 
S.  Metz,  Judge. 

Action  by  Ella  Dobson  against  John  Owens, 
sheriff.  There  was  a  Judgment  for  defend- 
ant, and  plaintiff  brings  error.     Affirmed. 

B.  M.  Camplin,  for  plaintiff  in  error.  E. 
E.  Lonabaagh  and  Balrd  &  Churchill,  for  de- 
fendant In  error. 


POTTER,  J.  The  petition  In  error  In  this 
case  complains  of  a  Judgment  rendered  by  the 
district  court  of  Weston  county  on  the  Cth 
day  of  April,  A.  D.  1894,  and  several  errors 
are  assigned,  one  only  of  which  Is  insisted 
upon.  None  of  the  evidence  is  before  ua,  ex- 
cept an  alias  writ  of  attachment,  which  was 
admitted  in  evidence  over  the  objection  of  the 
plaintiff;  but  we  cannot  consider  that  objec- 
tion. In  the  absence  of  the  other  evidence. 
This  a,  perhaps,  conceded,  Inasmuch  as  coun- 
sel for  plaintiff  in  error,  in  his  brlfef,— there 
having  been  no  oral  argument,— discusses  but 
the  one  assignment  of  error  above  referred  to, 
viz.  the  action  of  the  court  In  overruling  the 
demurrer  to  the  answer. 

Plaintiff  in  error  brought  her  suit  In  the 
court  below  for  the  recovery  of  specific  per- 
sonal property.  The  defendant  filed  an  an- 
swer containing  two  defenses,  the  first  being 
a  general  denial,  and  the  second  setting  up 
that,  as  sheriff  of  Weston  county,  on  a  cer- 
tain date  mentioned,  he  had  received  an  alias 
writ  of  attachment.  Issued  out  of  the  district 
court  of  Sheridan  county,  Wyo.,  directed  to 
him,  In  a  certain  action  therein  pending, 
wherein  Samuel  Westhelmer  et  al.  were  plain- 
tiffs, and  J.  A.  Jones  and  P.  O.  Dobson,  part- 
ners as  J.  A.  Jones  &  Co.,  were  defendants; 
that  by  virtue  of  said  writ  said  defendant 
seized  and  levied  upon  the  goods  and  chattels 
described  in  plalntitTs  petition,  as  the  proper- 
ty of  said  P.  G.  Dobson;  and,  further  (quoting 
the  language  of  the  answer),  "said  defendant 
alleges,  on  Information  and  belief,  that  the 
property  described  in  said  plaintiff's  petition 
Is  the  property  of  the  said  P.  G.  Dobson,  and 
not  the  property  of  the  plaintiff  herein."    The 


petition  alleged  ownership  In  the  plaintiff, 
and  the  right  to  possession  is  clearly  claimed 
by  virtue  of  such  alleged  ownership. 

The  plaintiff  filed  a  demurrer  containing  two 
paragraphs.  The  first  paragraph  demurs  "to 
defendant's  answer,"  and  in  the  second  the 
demurrer  goes  to  "the  further  answer  of  the 
defendant";  thus  using  the  language  of  the 
defendant  In  commencing  the  statement  ol° 
the  second  defense,  the  ground  in  each  in- 
stance'being  that  the  facts  stated  are  insufiS- 
cient  to  constitute  a  defense.  It  is  contended 
by  the  counsel  for  defendant  in  error  that 
there  was  but  one  defense  stated  in  the  an- 
swer, or  attempted  to  be  so  stated,  but  that. 
If  there  were  two,  the  demurrer  was  to  both 
defenses  Jointly,  and  was  therefore  properly 
ovemded,  one  of  them— the  general  denial- 
being  good  and  sufficient.  We  are  of  the 
opinion  that  the  answer  contains  two  de- 
fenses, sepai-ately  stated  and  numbered,  and 
that  the  demurrer  In  the  second  paragraph 
sufficiently  attacked  singly  the  second  defense. 
It  may  be  that  this  defense  is  insufficient  as  a 
complete  justification,  and,  so  far  as  the  facts 
alleged  with  reference  to  the  writ  of  attach- 
ment and  levy  thereunder  are  concerned,  does 
not  present,  in  that  respect,  a  complete  bar 
to  the  action.  The  allegation,  however,  that 
the  property  In  controversy  was  that  of  an- 
other, and  not  the  property  of  the  plaintiff, 
cannot  be  overlooked.  It  Is  sufficloit  In  itself 
to  avoid  the  demurrer.  The  other  allegations 
set  up  by  way  of  Justification  can  be  treated 
as  mere  surplusage,  as  those  facts,  and  others 
necessary  to  establish  the  right  of  the  sheriff 
to  the  possession  of  the  property,  are  admissi- 
ble under  the  general  denial.  "The  second  de- 
fense, conceding  that  the  facts  alleged  did 
not  constitute  a  sufficient  justification,  stand- 
ing as  a  defense  or  allegation  of  ownership 
of  the  property  in  a  third  pei'son,  which  to  the 
petition  in  this  case  would  amount  to  a  per- 
fect bar,  if  true,  and.  In  the  absence  of  proof 
on  the  trial  connecting  such  ownership  in  a 
third  person  with  the  plaintiff's  alleged  right 
to  possession,  showing  her  to  have  the  right 
of  possession  notwithstanding  such  owner- 
ship, would.  If  proven,  constitute  a  defense. 
We  are  of  the  opinion,  therefore,  that  error 
was  not  committed  In  overruling  the  demurrer 
to  the  answer.  As  no  other  question  Is  pre- 
sented, this  disposes  of  the  case.  The  judg- 
ment is  affirmed. 

GROESBECK,  0.  J.,  and  CONAWAY,  J„ 
concur. 

(21  Colo.  284) 

WATER  SUPPTjT  &  STORAGE  CO.  ▼. 

TENNBY,  Water  Commissioner,  et  al. 

(Supreme  Court  of  Colorado.    June  3,  1895.) 

Settlement  op  Bill  op  Exceptions. 

A  bill  of  exceptions  may  be  settled  by  the 

Judge  who  tried  the  case  after  he  has  ceased  to  be 

a  judge. 

Appeal  from  district  court,  lArimer  county. 
Action  between  the  Water  Supply  &  Stot- 
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age  Company  and  Rollln  Q.  Tenney,  water 
commissioner,  and  anotlier.  There  was  a 
ladgment  for  the  latter,  and  the  former  ap- 
peals.   On  motion  to  dismiss.    Denied. 

George  W.  Bailey,  H.  I.  Garbutt,  and  H.  N. 
Haynes;  for  appellant.  Charles  H.  Toll,  W. 
R.  Barbopr,  and  C.  M.  Garwood,  for  appel- 
lees. 

CAMPBELL,  J.  The  term  of  office  of  Hon. 
S.  S.  Downer,  district  judge  of  the  Eighth 
judicial  district,  expired  January  8,  1895. 
Three  days  prior  thereto,  in  the  distilct 
court  of  Larimer  county.  Judge  Downer  pre- 
siding, the  decree  In  this  case  was  entered, 
from  which  an  appeal  to  this  court  was 
grants,  and  time  given  within  which  to 
tender  a  bill  of  exceptions.  After  the  expi- 
ration of  his  term  of  office,  but  within  the 
time  theretofore  fixed,  there  was  presented 
to  the  ex-judge  a  bill  of  exceptions,  which 
waa  thereupon  approved  by  him,  and  signed 
and  sealed  as  a  true  and  correct  bilL  It 
was  thereupon  lodged  In  the  office  of  the 
clerk  of  the  district  court,  and  thereafter 
filed  In  this  court  as  a  part  of  the  record  in 
the  cause.  The  appellees  now  move  to  strike 
It  from  the  record.  The  sole  question  Is, 
may  a  bill  of  exceptions  be  settled,  signed, 
and  sealed  by  the  judge  who  tried  the  case 
after  be  ceases  to  be  judge?  There  seem 
to  be  three  lines  of  decisions  upon  this  ques- 
tion: (1)  In  England  and  In  some  of  the 
states,  where  there  is  no  statute  permitting 
the  succeeding  judge  to  sign  the  bUl,  the 
trial  court  will  award  a  new  trial  as  a  mat- 
ter of  right  to  the  defeated  party.  Newton 
T.  Boodle,  54  B.  C.  L.  *7&i;  People  v.  Judge 
of  Superior  Ct.,  40  Mich.  630;  Owens  y. 
Paxton  (N.  C.)  11  S.  B.  375.  (2)  In  some 
states  the  successor  in  office  may  settle  the 
bill  of  exceptions  In  a  case  tried  before  his 
predecessor,  where  the  statute  permits  it  to 
be  done,  and,  in  Indiana,  in  the  absence  of 
any  such  authority.  Smith  v.  Baugh,  32  Ihd. 
167,  and  cases  cited.  (3)  In  other  states  the 
rule  is  that  the  trial  judge  may  sign  the  bill 
after  he  ceases  to  be  judge.  Fellows  v. 
Talt,  14  Wis.  156;  Stirling  v.  Wagner  (Wyo.) 
31  Pac.  1032,  where  the  authorities  are  re- 
viewed at  length. 

It  is  important  that  the  practice  in  this 
state  be  settled.  In  the  jurisdictions  where- 
in it  Is  held  that,  when  the  judge  who  tries 
a  case  ceases  to  be  judge  before  the  bill  of 
exceptions  Is  settled,  a  new  trial  will  be 
granted  as  of  right,  it  Is  upon  the  theory  that 
the  settlirig  of  the  bill  Is  not  only  a  judicial 
act,  but  one  that  can,  in  the  nature  of  things, 
be  performed  only  by  the  judge  who  pre- 
sided at  the  trial,  because  he,  and  not  his 
successor,  knows  what  took  place  during  Its 
progress.  Upon  this  holding,  the  only  way 
to  preserve  the  rights  of  a  defeated  party  is 
to  give  him  a  new  trial,  provided  be  is  dili- 
gent In  making  bis  application  therefor.  In 
tue  states  where  it  is  held  that  the  successor 


In  office  may  perform  this  function,  It  Is  ei- 
ther because  of  express  statutory  authority, 
or  upon  the  theory  that  the  act  being  ju- 
dicial, and  the  office  a  continuous  one,  who- 
ever fills  the  office  at  the  time  the  act  is  to 
be  performed  Is  competent  to  sign  the  bill, 
the  same  as  any  other  judicial  act  that  per- 
tains to  a  cause  In  court.  In  the  third  class 
of  cases  the  settling  of  the  bill  of  exceptions 
Is  regarded  as  a  ministerial  act,  particularly 
where,  as  In  this  state,  the  statute  permits 
a  bill  to  be  attested  by  affidavits  in  case  the 
judge  who  should  settle  It  neglects  or  re- 
fuses to  allow  the  same.  Without  discussing 
at  length  the  reasons  that  are  given  for  these 
various  decisions,  we  think  those  authorities 
which  recognize  the  power  of  the  judge  to 
settle  the  bill  after  be  ceases  to  hold  the 
office  are  grounded  upon  the  better  reason, 
and  that  the  rule  Is  more  consonant  with 
the  liberal  spirit  of  the  Code  In  observing  the 
substantial  rights  of  the  parties  to  an  action 
and  disregarding  technicalities.  It  saves  ex- 
pense to  litigants,  and  avoids  waste  of  time, 
yet  preserves  to  the  parties  their  substantial 
rights  equally  as  well  as  does  either  of  the 
other  methods.  Besides,  it  is  in  accordance 
with  the  practice  heretofore  prevailing  in 
this  state,  though  no  decision  to  that  effect 
has  been  reported.  We  therefore  establish 
it  as  the  practice  to  be  followed  In  cases  like 
the  one  at  bar.  The  motion  to  dismiss  Is 
denied.    Motion  denied. 


(21  Colo.  269) 
HUBD  V.  ATKINS. 
(Supreme  Court  of  Colorado.    May  20. 1895.) 
JuKigDiCTio:?  OF  Supreme  Court. 
The  supreme  court  has  no  jurisdiction  to 
entertain  a  wnt  of  error  to  a  judgment  of  the  dis- 
trict court  dismisslue  a  complaint,  when  the  mat- 
ter in  controversy  does  not  relate  to  a  franchise 
or  a  freehold,  or  involve  the  construction  of  a 
constitutional  provision. 

Error  to  court  of  appeals. 

Action  by  Nathan  S.  Hurd  against  Horace 
H.  Atkins,  clerk  of  a  district  court,  for  dam- 
ages for  fees  Illegally  and  corruptly  over- 
charged. From  a  judgment  of  the  court  of 
appeals  affirming  a  judgment  of  the  district 
court  for  defendant,  plaintiff  brings  error. 
Dismissed. 

W.  T.  Hughes,  for  plaintiff  In  error.  Tell- 
er, Orahood  &  Morgan,  for  defendant  in  er- 
ror. 

PER  CURIAM.  Hurd,  as  plaintiff  below, 
brought  suit  against  Atkins,  who  was  clerk 
of  the  district  court  of  Clear  Creek  county, 
to  recover  from  him  damages  for  fees  ex- 
cessively. Illegally,  and  corruptly  charged 
and  collected.  In  the  district  court  of  Arapa- 
hoe county,  trial  was  had  to  a  jury,  and  a 
verdict  was  returned  for  defendant,  upon 
which  was  entered  a  judgment  dismissing 
the  complaint.  To  that  judgment  the  plain- 
tiff prosecuted  a  writ  of  error  from  the  court 
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of  appeals,  resulting  in  the  affirmance  of  the 
Judgment  of  the  district  court.  The  plaintiff 
is  now  here  with  a  writ  of  error  to  the  lat- 
ter judgment. 

The  Judgment  in  this  case  Is  merely  one 
dismissing  the  complaint.  The  matter  in 
controversy  relates  neitl-er  to  a  franchise 
nor  a  freehold,  nor  is  a  construction  of  any 
provision  of  the  constitution  of  this  state  or 
of  the  United  States  involved.  This  court, 
therefore,  has  not  Jurisdiction  to  entertain 
this  writ  of  error,  and  it  Is  accordingly  dis- 
missed.  Writ  dismissed. 


(21  Colo.  260) 

JUSTICE  MIN.  CO.  et  al.  v.  LEE. 

(Supreme  Court  of  Colorado.    May  20,  1895.) 

MiNiKO  Claim— Patbjit  to  Alien*  —  Conclosive- 

NBSS— JCRISDICTIoy. 

1.  The  grant  of  a  patent  to  a  mining  claim 
from  the  United  States  to  one  who  procured  it  for 
and  assigned  it  to  an  alien  is  tlie  judgment  of  a 
special  tribunal,  and  cannot  be  collaterally  at- 
taclted  by  a  third  party.  29  Pac.  1020,  2  Colo. 
App.  112,  reversed. 

2.  An  action  to  annul  a  patent  to  a  mining 
claim  on  the  ground  of  the  alienage  of  the  pat- 
entee was  prematurely  brought  while  the  patent 
proceedings  were  still  pending  in  the  land  office. 
29  Pac.  1020,  2  Colo.  App.  112,  reversed. 

Appeal  from  coiu:t  of  appeals. 

Action  by  Abe  Lee  against  the  Justice  Min- 
ing Company  and  others  to  annul  a  patent. 
From  a  Judgment  of  the  court  of  appeals  (2 
Colo.  App.  112,  29  Pac.  1020)  reyerslng  a  Judg- 
ment of  the  district  court  for  defendants,  de- 
fendants appeal.    Reversed. 

This  case  was  brought  Into  this  court  by 
appeal  from  a  Judgment  of  the  court  of  ap- 
peals rendered  in  the  case  of  Lee  v.  Mining 
Co.,  at  the  April  term,  1802.  See  opinion,  2 
Colo.  App.  112,  29  Pac.  1020.  The  record  con- 
sists of  the  complaint  and  a  demurrer  thereto, 
which  ore  fully  set  out  in  the  staiement  of 
the  case  preceding  that  opinion.  The  com- 
plaint is.  In  substance,  as  follows:  That  the 
plaintiff,  Lee,  on  the  20th  day  of  May,  1SS7, 
made  a  valid  location  of  the  Aftermath  lode 
mining  claim.  That  on  the  8th  day  of  Octo- 
ber, 1883,  Ejdwin  Dou.st,  being  then  and  ever 
since  an  alien,  located  the  Justice  mining 
claim.  That  this  claim  covers  and  conflicts, 
to  the  extent  of  300  feet  in  width  and  500 
feet  in  length,  with  the  ground  included  in 
the  Aftermath  location.  That  Doust,  on  the 
13th  day  of  October,  1885,  entered  into  a  con- 
tract to  sell  and  transfer  the  Justice  mining 
claim  to  one  I^wson,  also  an  alien,  and  on 
that  date  executed  a  deed,  without  any  con- 
sideration therefor,  to  John  W.  Richards,  who 
was  a  citizen  of  the  United  States,  and  solely 
for  the  purpose  of  having  Richards  procure  a 
patent  from  the  government.  That  concur- 
rently with  the  deed,  and  in  execution  of  the 
agreement  to  transfer  the  title  to  Lawson, 
Richards  executed  a  title  bond  to  said  Law- 
con,  whereby  he  agreed  to  convey  to  him 
the  Justice  mining  claim,  with  other  proper- 
ties, for  certain  considerattons  tliareln  named. 


That  said  Richards  made  application  for  pat- 
ent, and  on  the  20th  day  of  February,  1886, 
commenced  his  advertisement  therefor.  Said 
publication  was  completed  on  April  23,  1886. 
On  the  30th  day  of  AprU,  1886,  the  Justice 
Mining  Company  was  organized  and  incor- 
porated, with  a  nominal  capital  of  $100,000; 
and  on  that  day  Richards  executed  a  deed 
for  the  Justice  mining  claim,  for  a  nominal 
consideration,  to  Joseph  Ruse,  as  trustee  for 
said  company,  which  was  recorded  June  11, 
1887.  That  the  receiver's  receipt  was  issued 
to  Richards  on  June  14,  1887.  Ruse  there- 
after conveyed  the  title  held  by  him  to  the 
Justice  Mining  Company,  in  consideration  of 
56,000  shares  of  the  capital  stock.  That  by 
reason  of  the  foregoing  facts  the  title  to  the 
ground  In  controversy,  by  reason  of  his  loca- 
tion of  the  Aftermath,  became  vested  In  plain- 
tiff prior  to  the  transfer  by  the  trustee  to  the 
Justice  Mining  Company.  That  said  receiv- 
er's receipt  is  a  cloud  upon  his  title,  and  asks 
that  it,  together  with  all  the  deeds  mentioned, 
be  canceled  and  held  for  naught.  The  court 
below  sustained  the  demurrer  to  the  com- 
plaint, and  dismissed  the  action  at  the  cost  of 
plaintiff.  The  court  of  appeals,  by  a  major- 
ity opinion  (Judge  Blssell  not  sitting),  re- 
versed this  judgment 

A.  W.  Rucker,  for  appellants.  A.  T,  Gun- 
nel!, for  appellee. 

GODDARD,  J.  (after  stating  the  facts). 
We  think  the  learned  judge  who  delivered  the 
opinion  of  the  covrt  of  appeals  was  In  error 
in  assuming  that  the  record  In  the  case  pre- 
sented a  question  as  to  the  right  of  an  alien 
to  acquire  by  location  a  transferable  interest 
In  a  mining  claim.  That  question,  tmder  the 
facts  presented,  could  not  be  raised  by  the 
plaintiff.  While  it  is  true  that  the  mineral 
lands  of  the  government  are  open  to  lo  atlon 
and  purchase  only  by  a  citizen  of  the  United 
States,  or  one  who  has  declared  his  inten- 
tion to  become  such,  and  the  fact  of  alienage,, 
if  raised  at  the  proper  time  by  any  one  ad- 
versely hiterested,  will  defeat  the  acquire- 
ment of  title  thereto,  yet  the  qualifications 
of  an  applicant  for  a  patent,  as  well  as  the 
fact  of  discovery,  and  the  compliance  on  his 
part  with  other  requirements  made  essential 
by  the  act  of  congress  to  entitle  him  to  pur- 
chase the  mineral  land  of  the  government 
being  cognizable  by  the  officers  of  the  land 
department  when,  in  the  exercise  of  their  ju- 
risdiction, they  approve  the  application,  and 
allow  an  entry,  the  fact  of  citizenship,  as  well 
as  all  other  questions  of  fact  is  presumed  to 
have  been  established,  and  is  not  open  to 
review  by  the  courts  at  the  Instance  of  third 
parties.  As  was  said  by  Justice  Field,  speak- 
ing for  the  court.  In  Steel  v.  Refining  Co., 
106  U.  S.  447,  1  Sup.  Ct  389:  "We  have  so 
often  had  occasion  to  speak  of  the  land  de- 
partment the  object  of  its  creation,  and  the 
powers  it  possesses  in  the  alienation  by  pat- 
ent of  pwtions  of  the  public  lands,  that  it 
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creates  an  unpleasant  surprise  to  find  that 
counsel,  in  discussing  tbe  effect  to  be  given 
to  tbe  action  of  that  department,  overlook 
onr  decisions  on  the  subject  That  depart- 
ment as  we  have  repeatedly  said,  was  estab- 
lished to  supervise  the  various  proceedings 
whM«by  a  conveyance  ot  the  title  from  the 
United  States,  to  portions  of  the  public  do- 
main. Is  obtilned,  and  to  see  that  the  require- 
ments of  different  acts  of  coufrress  are  fully 
complied  with.  Necessarily,  therefore.  It  must 
consider  and  pass  upon  tbe  qualiflcations  of 
the  api)llcant,  the  acts  he  has  performed  to 
secure  the  title,  the  nature  of  the  land,  and 
whether  it  Is  of  tbe  class  which  is  open  to 
sale.  Its  judgment  upon  these  matters  is 
that  of  a  special  tribunal,  and  Is  unassailable, 
except  by  direct  proceedings  for  its  annul- 
ment or  limitation."  It  ts  now  too  well  set- 
tled to  admit  of  discussion  that  after  tbe 
"grant  of  title,  or  tbe  equivalent.  Is  made  to 
an  alien,  it  cannot  be  attacked  by  any  third 
part}'."  Billings  v.  Smelting  Co.,  52  Fed.  230, 
3  C.  C.  A.  69;  Governeur  v.  Robertson,  11 
Wheat.  332;  Craig  v.  Leslie,  3  Wheat  668. 
If  the  right  of  a  third  party  to  attack  the 
validity  of  a  patent,  when  issued,  upon  the 
ground  of  tbe  alienage  of  tbe  patentee,  was 
a  debatable  question,  it  Is  clear  that  the  pres- 
ent action  was  prematurely  brought.  At  the 
time  of  its  commencement  tbe  proceedln;rs  in 
tbe  land  office  were  yet  pending,  and  that 
department  had  exclusive  Jurisdiction  of  the 
matter,  and  any  attempt  on  tbe  part  of  the 
courts  to  control  Its  action  would  be  an  un- 
warranted assumption  of  Jurisdiction,  under 
the  circumstances.  In  either  view,  this  ac- 
tion cannot  be  maintained,  and  tbe  demurrer 
should  be  sustained.  The  Judgment  of  the 
court  of  appeals  must  therefore  be  reversed, 
and  the  cause  remanded,  with  directions  to 
affirm  the  Judgment  of  tbe  district  court 
■Keversed  and  remanded. 


(21  Colo.  U7) 

McCLELLAN  et  al.  v.  HURD  et  al.» 
(Supreme  Court  of  Colorado.     May  6,  1895.) 

JrKIBDICTION   or    SurREMB    COUKT  —   IssDE  AS  TO 
FkREUOLD — JUDOMENT  —  ON   WHOM   BlNUINO  — 

Trespass  ox  Land— Use  axd  Occupation — Lia- 
bility <>p  Agbst. 

1.  WTien,  in  an  action  for  Hie  use  nnd  occupa- 
tion of  land,  defendant  claims  a  fee  simple  in  the 
premises,  the  action  "relates  to  a  freehold,"  so  as 
to  give  the  supreme  court  jurisdiction  on  appeal. 

2.  Where  a  person,  holding  a  deed  to  land  at 
the  time  the  title  is  in  litigation  between  her  gran- 
tor and  a  third  person,  suppresses  knowledge  of 
her  title,  and  participates  in  and  directs  the  de- 
fense, she  is  bound  by  the  judgment 

3.  The  complaint  alleged  tliat  plaintiffs  were 
the  owners  of  certain  land,  of  which  defendants 
wrongfully  detained  possession;  that  the  rental 
valne  was  a  certain  amount,  and  asked  judg- 
ment for  such  rental  value,  and  also  for  damages. 
Held  that,  as  it  was  not  alleged  that  plaintiff  was 
ever  in  possession  of  the  land,  the  action  was  not 
one  for  trespass  q.  c.  f.,  but  for  use  and  occupa- 
tion. 

1  Rehearing  denied  May  20,  ISdH. 


4.  In  an  action  for  the  use  and  occupation  of 
land,  evidence  merely  showing  that  one  of  the  de- 
fendants, as  agent  for  another,  sold  tickets  for 
theatrical  exhibitions  given  on  the  premises,  is  in- 
sufficient to  authorize  a  recovery  against  him. 

Error  to  court  of  appeals. 

Action  by  Nathan  S.  Hurd  and  others 
against  Catherine  McClellan  and  others. 
There  was  a  judgment  of  the  court  of  ap- 
peals reversing  a  judgment  for  defendant 
McClellan  and  affirming  one  as  to  defendant 
Forbes,  and  tbe  former  brings  error.  Af- 
firmed. 

It  Is  alleged  in  the  complaint:  "First. 
Tliat  on  May  14,  1885,  and  ever  since,  plain- 
tiffs have  been,  and  now  are,  the  owners, 
and  were  and  are  entitled  to  the  possession, 
of  the  east  half  of  lot  one.  In  block  twenty,  in 
Georgetown,  In  Clear  Creek  county,  Colora- 
do. Second.  That  afterwards,  and  from  that 
day  to  the  present  time,  tbe  defendants  took 
and  held  possession  of  said  premises,  except 
the  first  floor  upon  tbe  north  56^  feet  of 
said  half  lot  and  of  about  twenty  feet  off 
the  north  of  tbe  second  floor  of  said  prem- 
ises, and  that  all  the  remainder  of  said 
premises  the  defemlants,  by  tlieir  agents, 
privies,  and  under-occupants  and  lessees, 
have  held,  used,  and  occupied  said  premises 
willfully,  wrongfully,  and  against  plaintiffs' 
will  and  consent.  Third.  That  the  rental 
value  of  the  premises  possessed  and  detain- 
ed by  the  defendants  as  aforesaid  has  been 
worth  at  least  six  hundred  dollars  per  year. 
Wherefore  plaintiffs  pray  judgment  against 
tbe  defendants  for  the  rental  value  of  said 
premises,  and  for  damages  from  May  14, 188.'>, 
to  the  present  time,  and  for  costs  of  suit." 
The  defendants  filed  sepai-ate  answers.  In  the 
answer  of  Catherine  McClellan  sbe  claims  a 
fee-simple  title  to  tbe  property  in  controver- 
sy. Tbe  defendant  Forbes  answered.  Inter- 
posing specific  denials  to  the  allegations  of 
the  complaint  A  replication  was  filed  to 
the  new  matter  set  up  in  tbe  answer  of 
Catherine  McClellan.  A  more  detailed  state- 
ment of  tbe  facts  will  be  found  in  the  opin- 
ion of  the  court  of  appeals.  See  Hurd  v. 
McClellan,  1  Colo.  App.  327,  29  Pac.  181.  A 
trial  In  the  district  court  resulted  in  a  judg- 
ment of  nonsuit  as  to  the  defendant  Forbes. 
The  case,  proceeded,  however,  as  to  Cath- 
erine McClellan,  and  resulted  In  a  judgment 
in  her  favor.  An  appeal  having  been  taken 
to  the  court  of  appeals,  the  judgment  was 
revei-setl  as  to  Catherine  McClellan,  and  af- 
firmed as  to  tbe  defendant  Forbes.  See 
Hurd  V.  McClellan,  supra.  Catherine  Mc- 
Clellan sued  out  a  writ  of  error  to  this  Judg- 
ment, and  afterwards,  at  tbe  Instance  of 
plaintiffs,  Forbes  was  made  a  party  In  this 
court 

Wells,  McNeal  &  Taylor,  for  plaintifTs  Id 
error.  Ezra  Keeler  and  W.  T.  Hughes,  for 
defendants  in  error. 

HAYT,  C.  J.  (after  stating  the  facts).  Tbe 
question  as  to  tbe  jurisdiction  of  this  court 
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to  entertain  this  cause  upon  error  must  be 
determined  In  limine.  Our  Jurisdiction  is 
fixed  by  the  act  creating  tlie  court  of  ap- 
]>eals.  In  tills  case  It  depends  upon  the  con- 
struction of  the  first  and  fourth  sections  of 
that  act  By  the  first  the  Jurisdiction  of 
this  court  is  retained  when  "the  matter  in 
controversy  relates  to  a  franchise  or  free- 
hold." By  the  fourth  section  It  Is  provided 
that  the  court  of  appeals  "shall  have  Juris- 
diction, not  final,  In  cases  where  the  con- 
troversy Involves  a  franchise  or  freeliold." 
By  other  provisions  this  court  Is  given  Juris- 
diction In  all  cases  not  within  the  final  Juris- 
diction of  the  court  of  appeals.  These  pro- 
visions have  received  consideration  by  this 
court  In  a  number  of  cases.  In  the  case  of 
Wyatt  V.  Irrigation  Co.,  18  Colo.  208,  33  Pac. 
144,  it  was  held  that  the  word  "Involve"  and 
the  word  "relate,"  as  used  In  the  act  creat- 
ing the  court  of  appeals,  are  synonymous. 
In  the  case  of  Harvey  v.  Insurance  Co.,  18 
Colo.  354,  32  Pac.  935,  the  following  statute 
was  under  review:  "Appeals  to  the  supreme 
court  from  the  district,  county  and  superior 
courts  shall  be  allowed  in  all  cases  where 
the  Judgment  or  decree  appealed  from  be 
final,  and  shall  amount,  exclusive  of  costs, 
to  the  sum  of  one  hundred  dollars,  or  relate 
to  a  franchise  or  freehold."  It  was  there 
held  that  an  action  does  not  relate  to  a  free- 
bold,  so  as  to  give  the  right  of  appeal,  unless 
the  right  or  title  to  the  freehold  Is  the  di- 
rect subject  of  the  action,  nor  unless  the 
Judgment  is  conclusive  of  such  right  or  title, 
until  reversed.  In  McCandless  v.  Green,  21 
Colo.  — ,  39  Pac.  64,  this  court  refused  to 
take  jniisdlctlon  by  appeal  of  an  action  to 
foreclose  a  mechanic's  lien  upon  real  proper- 
ty, upon  the  ground  that  the  freehold  was 
not  involved.  In  the  case  of  Railroad  Co. 
V.  Watson,  105  111.  217,  the  action  was  for  the 
purpose  of  subjecting  certain  real  estate  to 
the  payment  of  Judgments  held  by  the  plaln- 
tius,  and  the  supreme  court  of  that  state 
held  that  the  case  did  not  involve  a  freehold, 
so  as  to  give  that  court  Jurisdiction  by  ap- 
peal. This  is  because  the  ultimate  object  of 
such  suits  is  to  obtain  satisfaction  of  the 
claim,  and  the  suit  may  be  defeated  at  any 
time  by  the  payment  of  the  same;  the  real 
estate,  at  most,  being  only  collaterally  or  in- 
cidentally involved.  In  all  such  cases  the 
courts  have  uniformly  held  that  a  freehold  is 
not  Involved  in  the  sense  that  the  word  is 
used  In  the  statute.  Wyman  v.  Pelker,  18 
Colo.  382,  33  Pac.  157;  Plnneo  v.  Knox,  100 
111.  471;  Clement  v.  Reltz,  103  111.  315;  Good- 
kind  v.  Bartlett,  136  111.  18,  26  N.  E.  387.  On 
the  contrary,  when  the  title  to  real  proper- 
ty is  directly  put  In  issue  by  the  pleadings, 
and  the  Judgment,  until  reversed,  is  conclu- 
sive of  such  title,  a  freehold  la  involved,  and 
the  right  to  review  given  by  the  statute  ex- 
ists. The  case  of  Piper  v.  Connelly,  108  111. 
616,  is  strongly  In  point  That  was  an  ac- 
tion of  trespass.  The  pleadings  were  the 
general  issue  and  the  plea  of  llberum  ten- 


emcutum,  which  latter  was  put  in  issue  by 
the  replication,  and  the  court  held  that  the 
action  involved  a  freehold,  and  sustained  its 
Jurisdiction  to  review  the  case  upon  appeal. 
The  same  views  are  announced  in  the  snlv 
sequent  cases  of  Lodge  v.  Klein,  115  111.  177, 
3  N.  E.  272,  and  Elson  v.  Comstock,  150  liL 
303,  37  N.  E..207. 

After  the  filing  of  the  answer  and  replica- 
tion, this  suit  became  more  than  a  money  de-  • 
mand.  The  issues  then  embraced  a  complete 
involvement  of  the  fee,  and  the  Judgment  of 
the  court  of  appeals.  If  unreversed,  is  conclu- 
sive against  the  right  or  title  set  up  by  Cath- 
erine McCiellan.  Such  a  Judgment  is  not 
only  conclusive  upon  the  right  of  possession, 
bat  upon  the  title  as  well,  as  this  is  the  pre- 
cise question  upon  which  the  case  turned. 
Hurd  V.  McCiellan,  supra;  Elaon  v.  Comstock, 
supra;  Dunckle  v.  Wiles,  5  Denlo,  296;  21 
Am.  &  Eng.  Enc.  Law,  pp.  244,  245;  Caperton 
V.  Schmidt,  20  Cal.  479.  It  therefore  appears 
that  the  freehold  is  involved,  and  the  Jurisdic- 
tion of  this  court  must  be  sustained. 

Passing  to  a  consideration  of  the  merits, 
in  so  far  as  Catherine  McCiellan  is  concerned, 
it  is  sufficient  to  say  that  the  opinion  of  the 
court  of  appeals  fully  answers  every  conten- 
tion made  in  her  behalf.  In  the  very  able 
opinion  of  Mr.  Justice  Reed  it  is  shown  that 
she  held  a  deed  to  the  propei-ty  at  a  time 
when  the  title  was  in  litigation  between  the 
appellants  as  plaintiffs  and  her  grantor  as  de- 
fendant and,  suppressing  knowledge  of  her 
title,  participated  in  and  directed  the  defense; 
and  it  was  very  properly  held,  under  these 
circumstances,  that  the  Judgment  against  her 
grantor  was  conclusive  against  her  claim  of 
title.  Nothing  new,  in  this  regard,  has  been 
urged  in  this  court  We  are  satisfied  that 
the  Judgment  of  reversal  entered  against 
Catherine  McCiellan  by  the  court  of  appeals 
was  warranted  by  the  record,  and  it  is  there- 
fore affirmed. 

In  the  district  court,  plaintiffs  were  nonsuit- 
ed as  to  the  defendant  Forbes,  and  this  Judg- 
ment was,  upon  appeal,  affirmed  by  the  court 
of  appeals.  Plaintiffs  in  error  contend  tliat 
in  this  both  the  district  court  and  the  court 
of  appeals  were  in  error.  Their  argument  in 
this  behalf  is  that  this  is  an  action  of  tres- 
pass quare  ciausum  fregit  and  that  in  such 
an  action  all  the  Joint  trespassers  are  liable. 
While  the  Code  abolishes  ail  the  old  forms  of 
action,  such  fonns  may  be  resorted  to  for  the 
purposes  of  ascei-taining  the  substantial  rights 
of  the  parties.  Wherever  a  party  had  a  rem- 
edy at  common  law,  such  remedy  still  exists 
under  the  Code,  although  in  his  complaint  he 
need  only  state  "the  facts  constituting  biB 
cause  of  action  in  ordinary  and  concise  lan- 
guage." A  conclusive  answer  to  the  argu- 
ment of  plaintiffs  in  error  is  to  be  found  in 
his  pleading.  The  action  of  quare  ciausum 
fregit  is  for  an  injury  to  the  possession.  It 
is  not  confined  to  the  owners  of  property,  but 
can  be  maintained  by  any  one  in  possession; 
but  it  is  essential  tiiat  the  plaintiffs  should 
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hare  had  the  possession,  otherwise  the  action 
will  not  He.  In  the  case  at  bar  plaintiffs  do 
not  allege  that  they  were  ever  in  possession 
of  the  property  In  controTersy,  and  the  evi- 
dence aUirnuitively  shows  that  they  never  tiad 
such  possession;  hence  all  that  has  been 
urged  upon  the  supposition  that  the  action  Is 
in  the  nature  of  an  action  of  trespass  quare 
clausum  fregit,  and  that  the  defendants  were 
jo'lnt  trespassers,  has  no  application  under 
the  issues  or  evidence  In  this  case.  The  evi- 
dence in  the  record  tending  to  show  Forbes' 
connection  with  the  property,  as  said  by  the 
court  of  appeals,  is  "not  of  such  a  character 
as  to  charge  him  for  tiie  detention  of  the  prop- 
erty, or  for  use  and  occupation."  In  fact, 
there  is  but  slight  evidence  In  the  record  ap- 
plicable to  the  defendant  Forbes.  W.  T. 
Hughes,  one  of  the  plaintiffs,  testified:  "It  is 
the  building  used  In  town  for  political  meet- 
ings. Catherine  McClellan  has  let  it  to  the 
people.  Mr.  Forbes  lias  sold  the  tickets  ad- 
mitting people  to  Its  use.  I  don't  know  of 
bis  using  it  in  any  other  way  than  that."  The 
witness  further  testlfieid:  "He  [Iforiies]  gave 
me  to  understand  then  that  he  was  doing 
nothing  more  than  soling  tickets,  and  I  cer- 
tainly gained  the  impression  from  blm  that 
Mrs.  McClellan  was  the  principal  one  to  ad- 
drees.  The  exact  words  of  the  Interview  I 
don't  rememl)er.  I  only  recollect  I  called  on 
him,  and  served  notice  on  him.  Forbes  caused 
me  to  understand  he  was  acting  for  Mrs.  Mc- 
Clellan, or  Job  McClellan."  On  cross^zam- 
inatlon  the  witness  stated:  "Possibly  FcMrbes 
stated  he  sold  tickets  for  the  theatrical  troupes. 
He  did  not  state  so  in  terms.  He  gave  me 
the  impression  that  Job  McClellan  was  the 
one  for  me  to  deal  with  at  that  time,— in  1885, 
—Catherine  McClellan  or  Job.  She  was  not 
agent  for  Job."  N.  S.  Hurd,  another  one  of 
the  plaintiffs,  testified:  "Forbes  has  sold  the 
tickets  for  several  years,  and  since  the  14th 
day  of  May,  1885,  for  seats  to  the  hall.  He 
has  never  accounted  to  me,  or  any  one  for 
me,  for  what  he  has  sold  to  the  east  half." 
This  is  all  the  evidence  tending  to  connect 
the  defendant  Forbes  with  the  use  or  occupa- 
tion of  the  property.  This  shows  that  he  was 
acting  in  the  sale  of  tickets  for  either  the 
McClellans  or  the  theatrical  troupes  that  from 
time  to  time  occupied  the  hall.  He  never  at 
any  time  liad  possession  of  the  hall,  or 
claimed  that  he  had  any  right  to  the  posses- 
sion of  the  same.  Mrs.  McClellan  was  in  pos- 
fesslon.  Assuming  that  her  possession  was 
without  right,  the  defendant  Forbes  did  not 
sliare  it  with  her,  and  all  that  has  been  said 
about  joint  trespassers  being  jointly  liable  is 
foreign  to  thecase.  This  action  is  for  the  rental 
value  of  the  premises.  It  is  predicated  upon 
the  wrongful  possession  of  the  defendants, 
and,  Forbes  not  having  tlie  possession,  the 
suit  was  properly  dismissed  as  to  him.  This 
is  not  an  action  for  money  received  for  plain- 
tiffs' use,'  and  the  evidence  does  not  make  out 
such  a  case.  Finding  no  error  in  the  reconi, 
the  judgment  will  be  ol&rmed.    Aflirmed. 


(21  Colo.  173) 

HAMILL  V.  BANK  OF  CLEAR  CREEK 
COUNTY. 

PEOPLE  ex  rel.  HAMILL  v.  SAME. 
(Supreme  Court  of  Colorado.     April  27,  1895.) 

COSTEMPT     0»    COCKT  —  TaKIJIO    POSSESSION    OF 

Propektv  IX  Sdit— Effect  of  Supersedeas. 

Respondent  sued  the  relator  in  a  justice 
court  to  recover  possession  of  land.  An  appoai 
to  the  county  court  from  a  judgment  for  respond- 
ent was  dismissed,  and  the  relator  prosecuted  a 
writ  of  error  from  the  judgment  of  dismissal, 
which  was  by  order  made  to  operate  as  a  super- 
sedeas. Respondent  filed  a  motion  to  dismiss 
the  order,  and  pending  the  determination  there- 
of, on  the  advice  of  counsel,  took  possession  of 
the  property,  in  relator's  absence  and  without  his 
consent.  Held,  that  taking  possession  of  the 
property  under  such  circumstances  constituted 
contempt  of  court.    Hayt,  C.  J.,  disaenta. 

Action  by  the  Bank  of  Clear  Creek  County 
against  William  A.  Hamlll.  An  appeal  from 
a  Judgment  for  plaintiff  to  the  county  court 
was  dismissed,  and  defendant  brought  error. 
Rule  on  defendant  In  error  to  show  cause 
why  it  should  not  be  punished  for  contempt 
In  taking  possession  of  the  land  in  suit  pend- 
ing proceedings  In  error.     Uranted. 

J.  B.  Belford  and  T.  J.  Galloway,  for  plain- 
tiff.    Thomas  Mitchell,  for  defendant 


PER  CURIAM.  The  Bank  of  Clear  Creek 
County,  the  respondent,  brought  an  action 
of  unlawful  detainer  before  a  Justice  of  the 
peace  against  W.  A.  Hamlll,  and  recoveretl 
a  judgment  therein  for  the  possession  of 
what  is  known  as  the  "Hamill  Ranch."  An 
appeal  from  that  judgment  wa»  dismissed  in 
the  county  court,  and  the  defendant  (relator 
here)  is  prosecuting  a  writ  of  error  from 
such  judgment  of  dismissal.  Upon  applica- 
tion of  the  plaintiff  In  error  the  writ  of  er- 
ror was  made  to  operate  as  a  supersedeas 
to  the  judgment  of  the  county  court.  The 
defendant  in  error  thereupon  filed  a  motion 
to  vacate  such  order,  and  pending  the  de- 
termination thereof  took  possession  of  the 
property  in  controversy,  as  it  alleges,  peace- 
ably, and  during  the  temporary  absence 
therefrom  of  the  plaintiff  in  error;  but,  as 
the  latter  alleges,  obtained  possession  by 
force,  and  through  a  conspiracy  with  the  em- 
pIoy<>s  of  the  plaintiff  In  error,  whereby  they 
were  Induced  to  vacate  and  leave  said  prem- 
ises in  order  that  the  defendant  in  error 
might  obtain  possession.  But  we  think  it 
not  very  material  whether  or  not  force  was 
used  or  a  conspiracy  formed.  The  plain- 
tiff In  error  then  filed  an  affidavit  In  thi.'< 
court,  setting  forth  such  state  of  facts,  and 
asking  that  the  defendant  in  error  might 
be  cited  for  contempt.  Upon  an  order  from 
this  court  for  the  defendant  in  error  to  show 
cause  why  it  should  not  be  punished  for  con- 
tempt, respondent  filed  its  answer  and 
proofs,  from  which  the  foregoing  facts  ap- 
pear. It  admits  the  taking  of  possession, 
but  denies  that  any  contempt  or  disrespect 
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of  this  court  was  Intended.  It  further  con- 
tends that  It  bad  the  unquestioned  right  to 
talte  possession  of  the  property  in  contro- 
yersy  notwithstanding  the  pendency  of  pro- 
ceedings In  this  court,  and  notwithstanding 
the  Judgment  of  the  court  below  was  super- 
seded. The  claim  Is  that  the  supersedeas 
operates  only  upon  the  judgment  of  the  court 
below,  and  Is  directed  merely  to  the  officers 
of  that  court,  and  that  the  only  proper  func- 
tion and  effect  of  snch  a  writ  Is  to  suspend 
the  enforcement  of  the  Judgment  by  the  ap- 
propriate writ,  and  prevent  the  court  below 
and  its  officers  and  the  parties  to  the  suit 
from  any  attempt  to  get  possession  of  the 
property  by.  virtue  of  the  Judgment  itself; 
and  that  it  leaves  the  defendant  In  error  free 
to  resort  to  any  other  appropriate  legal  rem- 
edy, and  permits  it,  also,  of  its  own  motion, 
to  take  possession  of  Its  property  while  the 
case  Is  still  pending  In  the  court  of  review. 
We  have  been  cited  to  no  case,  neither  have 
we  been  able  to  find  any  authority,  in  point, 
though  the  authorities  cited  .by  respondent 
as  to  the  function  of  a  supersedeas  bear  out 
its  contention.  Dulin  v.  Coal  Co.  (Cal.)  3.3 
Pac.  123.  Counsel  say  that  the  case-  is  one 
of  first  impression.  Possibly  it  is,  and.  If 
so,  the  reason  probably  Is  that  never  before 
has  a  suitor  deemed  it  wise  to  resort  to  such 
questionable  methods. 

We  are  of  opinion  that  respondent  Is  not 
guilty  of  disobeying  the  strict  letter  of  the 
supersedeas;  but  It  does  not  follow  from 
this  that  its  conduct  is  not  reprehensible. 
The  affidavit  upot.  which  this  proceeding  is 
founded,  the  evidence  produced  on  this  hear- 
ing, the  admissions  of  respondent,  and  the 
proceedings  in  the  case  pending  upon  error, 
bring  to  our  attention  a  course  of  conduct 
which,  while  not  strictly  constituting  the 
particular  contempt  which  relator  supposed 
was  committed,  nevertheless  Is  something 
which  ought  not  to  be  tolerated  and  which 
deserves  some  punishment  The  respondent 
was  the  plaintiff  In  the  action  before  the 
Justice  of  the  peace.  It  first  asked  for  pro- 
cess to  bring  the  relator  Into  court  In  order 
that  the  controverted  right  of  possession  to 
this  ranch  might  be  adjudicated.  Not  only 
*dld  it  submit  itself  to  the  court's  jurisdic- 
tion, but  the  subject-matter  of  the  litiga- 
tion (the  possession  of  the  property)  was 
thus  brought  within  the  jurisdiction  of  the 
court.  The  respondent  obtained  a  Judgment 
In  Its  favor  in  the  county  court.  That  Judg- 
ment was  by  the  order  of  this  court  super- 
seded. This  was,  for  the  purposes  of  that 
order,  equivalent  to  deciding  that  there  was 
probable  error  in  tiie  Judgment  of  the  court 
below.  The  respondent  thereupon  filed  Its 
motion  to  vacate  the  order  granting  the  su- 
persedeas. Hearing  upon  this  motion  was 
had,  elaborate  oral  arguments  made,  and 
briefs  filed.  The  only  object  for  asking  to 
have  the  supersedeas  vacated  was  to  remove 
iVom  the  court  below  and  from  the  respond- 


ent the  restraint  which  the  granting  of  the 
writ  accomplished,  and  thereby  enable  tbe 
respondent  to  get  possession  of  the  prop- 
erty by  the  enforcement  of  such  Judgment. 
After  this  motion  was  submitted  for  deter- 
mination,  and  while  this  court  was  engaged 
In  Its  consideration,  the  respondent,  disre- 
garding the  proceeding  which  it  had  institut- 
ed to  relieve  Itself  from  the  eftect  of  the 
court's  previous  order,  virtually  took  the 
law  Into  Its  own  hands,  and  took  possession 
of  the  property  in  controversy.  Had  the  re- 
spondent at  or  before  the  time  It  thus  took 
possession,  and  before  It  was  cited  to  show 
cause  why  it  should  not  be  punished  for  con- 
tempt, been  In  a  position  to  confess  error, 
and  thus  have  the  cause  remitted  to  the 
lower  court,  or  to  dismiss  its  motion  to  va- 
cate the  supersedeas,  probably  the  conduct 
complained  of  might  not  be  considered  so 
censurable  or  flagrant;  but  for  It,  while 
prosecuting  In  court  a  remedy  which,  It 
granted,  would  enable  it  to  get  possession 
of  the  property  under  the  protection  of  tbe 
Judgment,  deliberately  to  take  that  posses- 
sion while  the  court  was  considering  its  ap- 
plication for  relief,  without  withdrawing  Its 
motion,  is  nothing  less  than  a  trifiing  with 
the  court  whose  Jurisdiction  had  been  In- 
voked. To  suffer  this  to  be  done,  and  per- 
mit a  party  to  a  suit  to  reap  the  benefits  of 
such  conduct  or  retain  the  advantages  thus 
gained,  would  be  to  confessi  the  inability  of 
courts  to  pi-otect  parties  litigant  while  the 
litigation  is  pending;  would  be  to  allow  the 
time  of  the  court  to  be  consumed  by  useless 
wranglings;  would  be  to  enable  a  suitor  to 
experiment  with  the  court,  and,  when  an- 
ticipating an  adverse  ruling,  set  at  naught 
and  disregard  such  proceedings  begun  by 
him,  and  take  the  law  Into  his  own  hands, 
and  at  the  same  time  Impose  upon  the  court 
the  duty  of  continuing  its  examination  of 
bis  case  while  he  is  in  the  enjoyment  of  the 
very  thing  the  possession  of  which  he  has 
asked  tbe  court  to  give  him.  But  the  re- 
spondent has  throughout  this  matter  acted 
upon  the  advice  of  able  and  honorable  coun- 
sel, whose  learning  and  standing  at  the  bar 
preclude  any  suspicion  of  unworthy  motives, 
and  whose  course  in  this  action  has  appar- 
ently received  some  recognition  in  the  deci- 
sion of  cases  somewhat  analogous.  He  un- 
doubtedly believed  that  his  advice  was 
sound,  and  he  had  no  thought  or  intention  of 
disregarding  any  duty  he  owed  to  the  court 
Besides  this,  the  protestations  of  respect  for 
this  court  made  by  counsel,  as  well  as  like 
declarations  by  the  officers  of  the  bank,  we 
believe  to  be  true  and  genuine,  and  not  In- 
spired by  any  fear  of  punishment  Consid- 
ering the  premises,  we  shall  Inflict  no  fine, 
but  the  order  will  be  that  tbe  rest>ondent 
vacate  the  premises,  and  deliver  possession 
thereof  to  the  relator,  within  24  hours. 

HAYT,  0.  ;.,  dlssenta. 
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(21  Colo.  244) 

EMPIRE  LAND  &  CANAL  CO.  v.  BOARD 

OF    COM'RS    OF    RIO    GRANDE 

COUNTY  et  al. 

(Supreme  Court  of  ColoVado.    May  20,  18»5.) 

MisjoiNuKK  or  Parties— Dkmukkeu— Review  on 

Al'PKAL— Iriuoatino  Ditches — Taxation. 

1.  Misjoinder  of  two  i)ergon8  defendant  can- 
not  be  raised  by  joint  demurrer. 

2.  Only  such  questions  as  are  fairly  before 
the  court  by  the  pleAdings  will  be  considered  on 
appeal. 

3.  A  canal  owned  by  a  corporation  and  its 
grantees,  which  has  been  exclusively  used  (1)  to 
irrigate  lands  owned  by  the  corporation  and 
lands  owned  by  its  individual  shareholders,  (2)  or 
to  irrigate  lands  owned  by  the  corporation  and 
individuals  who,  by  a  contract  with  the  plaintift 
for  the  purchase  of  water  riRhts,  have  secured  a 
partial  ownership  in  the  canal,  is  exempt  from 
separate  taxation,  under  Const  art  10,  |  3.  28 
Pac.  482,  disapproved. 

Error  to  court  of  appeals. 

Action  by  the  Empire  Land  &  Canal  Com- 
pany against  the  board  of  county  commis- 
sioners, and  Orlando  Bonner,  treasurer,  of  Rio 
Grande  county,  to  restrain  the  treasurer  from 
collecting  a  tax  assessed  agaiqst  plaintiff's 
property,  and  to  cancel  the  tax.  From  a  judg- 
ment of  the  court  of  appeals  affirming  a  judg- 
ment of  the  district  court  sustaining  a  demur- 
rer to  the  complaint,  plaintiff  brings  error. 
Reversed. 

This  la  an  action  brought  In  the  district 
court  of  Rio  Grande  county  by  the  plaintiff 
In  error  against  the  treasurer  and  board  of 
county  commissioners  of  Rio  Grande  county, 
to  restrain  the  treasurer  from  proceeding  to  col- 
lect an  alleged  Illegal  tax  assessed  and  levied 
against  the  Empire  Canal,  the  property  of 
plaintiff  In  error,  and  to  obtain  an  order  re- 
quiring the  board  to  cancel  the  tax  so  imposed. 
The  complaint  alleges  that  the  plaintiff  Is  a 
corporation  duly  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  state  of  Colo- 
rado, and  that  It  is  the  owner  of  the  Empire 
Canal,  part  of  which  Is  situate  In  Rio  Grande 
county.  The  third  paragraph  of  the  com- 
plaint Is  inserted  in  full,  so  that  It  may  clear- 
ly appear  upon  what  ground  the  plaintiff 
claims  that  the  tax  is  iUegal:  "That  plaintiff 
is  the  owner  of  many  thousands  of  acres  of 
lands  lying  under  said  canal,  and  capable  of 
being  and  intended  to  be  irrigated  therefrom, 
and  many  thousands  of  acres  of  which  are 
being  irrigated  from  the  said  canal,  and 
which  lands  have  no  other  source  of  Irrigation. 
That  said  canal  is  not  used  for  the  irrigation 
of  any  other  lands  than  the  lands  owned  and 
held  by  plaintiff,  as  aforesaid,  except  for 
the  irrigation  of  lands  owned  and  held  by 
parties  who  became  individual  members  of 
this  plaintiff  corporation  by  virtue  of  purchas- 
ing an  Interest  in  said  canal,  which  Interest 
so  purchased  is  always  evidenced  by  a  deed 
of  conveyance  by  which  one  or  more  shares 
of  water  rights  In  said  canal  are  by  this  plain- 
tiff conveyed  to  the  purchaser,  or  by  a  con- 
tract for  a  deed  of  one  or  more  shares  of  water 
rights  as  aforesaid,  the  contract  being  enter- 
ed into  between  plaintiff  and  such  purchaser, 
T.40P.no.7— 29 


when  such  shares  or  water  rights  shall  not 
be  fully  paid  for  at  the  time  of  tne  making 
of  the  contract,  and  such  deed  being  maae 
by  plaintiff  to  said  purchaser  at  the  date 
and  time  of  full  payment  for  such  shares 
and  water  rights  as  are  so  purchased;  the 
said  contract  and  the  said  deed  invariably 
providing  that  the  purchaser  thereof  shall  use 
the  water  to  which  he  shall  become  entitled, 
by  reason  of  purchasing  such  interest  in  said 
canal,  on  lauds  therein  described  and  to  be 
relocated  by  such  purchaser  only  upon  other 
lands  owned  or  controlled  by  said  purchaser. 
That  each  share  or  water  right  above  men- 
tioned and  referred  to  represents  1.44  cubic 
feet  per  second  of  time,  and  by  the  purchase 
and  ownership  thereof  becomes  a  member  of 
plaintiff  corporation,  and  is  assessed  for  the 
maintenance  of  said  canal  as  a  shareholder 
thereof,  and  is  thereby  entitled  to  vote  and 
have  a  voice  in  the  management  of  plaintiff 
company;  and  under  the  terms  of  such  con- 
tract and  deed  as  aforesaid,  when  plaintiff 
shall  have  sold  and  shall  have  outstanding 
and  in  force  a  number  of  water  rights,  by 
contract  or  deed,  or  by  both  such  contract 
and  deed,  equal  to  the  estimated  capacity  of 
said  canal  to  fturnish  water,  and  Vt  of  the 
contract  price  for  the  same  shall  have  been 
paid,  then  the  holder  or  holilers  of  such  con- 
tracts and  deeds  for  water  rights  shall  have 
a  voice  and  vote  In  the  management  of  the 
affairs  of  said  company's  canal,  proportioned 
to  the  interest  which  said  purchaser's  couira'.t 
or  deed  bears  to  the  entire  number  of  con- 
tracts and  deeds  outstanding.  And,  when  % 
of  all  such  outstanding  rights  have  been  fully 
paid  for  according  to  the  terms  of  th6  sev- 
eral contracts  entered  Into  or  deeds  made,  then 
the  title  to  said  canal  shall  pass  to  the  owners 
and  holders  of  contracts  or  deeds  for  gu'**> 
water  rights  at  the  time  and  on  the  piun 
following,  namely,  within  sixty  days  there- 
after, at  such  time  as  may  be  fixed  by  the 
board  of  directors  of  this  plaintiff,  said  board 
of  directors  shall  hold  a  meeting  for  the  pur- 
pose, and  thereat  designate  five  persons,  who 
are  at  that  time  owners  of  water  rights  under 
said  canal,  to  be  the  incorporators  of  a  new 
company,  to  be  Incorporated  under  the  laws 
of  the  state  of  Colorado,  and  which  said  five 
persons,  within  thirty  days  thereafter,  shall 
subscribe  to  articles  Incorporating  a  new 
stock  company,  under  a  new  name,  and  said 
Ave  persons  shall  be  the  directors  for  the 
first  year,  and.  Immediately  following  the 
signing  and  filing  of  the  articles  of  incorpora- 
tion, the  directors  thereof  shall  organize,  make 
by-laws,  procure  a  seal,  and  otherwise  pro- 
ceed as  the  law  directs;  and  at  said  time 
they  shall  issue,  of  the  capital  stock  of 
the  new  company,  fully  paid,  to  the  own- 
ers of  said  water  rights,  such  a  proportion 
of  the  whole  of  said  stock  as  the  water  rights 
each  owner  thereof  has  will  bear  to  the' 
whole  amount  of  water  rights  sold  as  afore- 
said. And  when  water  rights  shall  have 
been  fully  paid  as  aforesaid,  and  said  fire 
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persons  shall  have  been  named  as  aforesaid, 
and  notified  in  writing  of  that  fact,  and  that 
said  -water  rights  had  been  fully  paid  as 
aforesaid,  the  said  new  company,  and  the 
stockholders  thereof,  shall  thereafter  be  the 
owners  and  in  control  of  the  said  canal,  and 
the  water  of  the  same;  and  said  canal  and 
Its  lateral  ditches  are  not  used  for  the  hrrl- 
gation  of  any  other  lands  than  those  owned 
and  held  by  the  plaintiff  company,  or  individ- 
ual members  thereof,  as  above  mentioned  and 
referred  to,  and  has  never  been  otherwise  used 
at  any  of  the  dates  and  times  in  this  com- 
plaint mentioned,  nor  at  all.  That  a  very 
large  proportion  of  the  shares  of  water  rights 
of  said  caiml  have  been  sold,  and  plaintiff  is 
proceeding  to  sell  the  remainder  thereof  at  a 
rapid  rate."  In  all  other  respects  the  com- 
plaint sets  forth  facts  which  entitle  the  plain- 
tiff to  the  rdlef  prayed  for  against  the  treas- 
urer. 

J.  P.  Brockway,  J.  W.  McCreery,  and  W. 
Teller,  for  plaintiff  in  error.  Ira  J.  Bloom- 
fleld,  Robinson  &  hove,  and  George  P.  Wil- 
son, for  defendants  in  error. 

CAMPBELL,  J.  (after  stating  the  facts). 
To  this  complaint  in  the  (llstrict  court  a  de- 
murrer was  Interposed  upon  two  grounds 
which  are  urged  here:  First,  that  there  is  a 
misjoinder  of  parties  defendant;  and,  second, 
that  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action.  The 
demurrer  is  a  Joint  demurrer  of  the  two 
defendants,  but,  in  order  to  entitle  such  one 
as  Is  Improperly  joined  as  a*  defendant  (If 
there  is  any  such  misjoinder)  to  raise  this 
question,  a  separate  demurrer  should  have 
been  filed  by  him  who  is  improperly  joined. 
As  this  objection  cannot  be  raised  by  a  joint 
demurrer,  the  only  question  Is  upon  the  sec- 
ond ground.  The  district  court  sustained  the 
demurrer,  and  upon  appeal  to  the  court  of 
appeals  the  judgment  was  affirmed,  and 
from  the  latter  judgment  the  plaintiff  has 
brought  the  case  by  writ  of  error  to  this 
court 

The  tax  is  claimed  to  be  illegal  because  the 
property  upon  which  it  was  assessed  and 
levied  is  exempt  from  taxation  under  section 
3  of  article  10  of  the  constitution,  which  is 
as  follows:  "Ditches,  canals  and  flumes 
owned  and  used  by  individuals  or  corpora- 
tions for  Irrigating  lands  owned  by  such  in- 
dividuals or  corporations,  or  the  individual 
members  thereof,  shall  not  be  separately  taxed 
so  long  as  they  shall  be  owned  and  used  ex- 
clusively for  such  purpose."  By  this  provi- 
sion of  the  constitution,  ditches,  canals,  and 
flumes  may  be  divided  Into  three  general  class- 
es: (1)  Those  owned  by  one  or  more  individu- 
als, and  exclusively  used  for  irrigating  the 
lands  of  said  individuals,  or  the  lands  of  any 
of  them;  (2)  those  owned  by  a  corporation, 
and  exclusively  used  for  Irrigating  lands  be- 
longing to  the  corporation  and  lands  belong- 
ing to  shareholders  of  the  corporation,  or 


lands  of  the  corporation  or  the  shareholders, 
or  any  thereof;  (3)  those  owned  in  part  by 
a  corporation,  and  partly  by  individuals,  and 
exclusively  used  for  Irrigating  lands  belong- 
ing to  the  corporation*  and  to  said  Individual 
owners,  or  the  lands  of  the  corporation  or 
said  individuals,  or  any  thereof.  While  the 
complaint  avers  that  the  plaintiff  corpora- 
tion is  the  owner  of  the  Empire  Canal,  there 
Is  nothing,  exc^t  by  way  of  Inference,  to 
show  for  what  purpose  such  corporation  was 
organized.  But  a  fair  construction  of  the 
pleading  is  that  the  principal  purpose  was  to 
sell  for  profit  lands  owned  by  the  corpora- 
tion, and,  as  Incident  thereto  and  to  facilitate 
the  same,  to  build  a  canal,  and  to  sell  with 
the  lands  water  rights  to  irrigate  the  same. 
That  such  canal  may  be  exempt  from  sepa- 
rate taxation— that  is,  exempt  from  taxation 
separate  from  taxation  of  the  lands  irrigated 
by  such  canal — depends  upon  the  use  to 
which  it  is  devoted.  It  is  contended  by 
plaintiff  in  error,  first,  that  the  word  "ex- 
clusively" in  the  constitutional  provision  re- 
lates, not  to  the  persons  or  corporations  who, 
as  owners,  make  use  of  the  canal,  but  to  the 
character  of  nature  of  that  use;  that,  if  the 
canal  is  exclusively  used  for  the  purpose  of 
irrigating  lands,  the  canal  is  exempt  from 
taxation,  whether  the  lands  -belong  to  the 
owners  of  the  canal  or  to  others.  But  this 
language  will  bear  no  such  forced  Interpre- 
tation. In  the  abs^ice  of  this  provision,  all 
canals,  irrespective  of  the  use  made  of  them, 
would  be  subject  to  separate  taxation.  Tax- 
ation is  the  rule;  exemption  from  taxation 
the  exception.  This  provision  was  adopted 
to  relieve  from  separate  taxation  only  those 
canals  which  are  exclusively  used  for  irrigat- 
ing the  lands  owned  by  those  who  own  the 
canals  either  In  whole  or  In  part  If  It  ex- 
empts all  canals  so  long  as  they  are  exclu- 
sively used  for  irrigation,  then  practically 
no  canals  can  be  taxed,  and  the  provision  is 
meaningless. 

Upon  the  theory  that  the  exemption  applies 
only  to  canals  exclusively  used  to  irrigate 
lauds  of  their  owners,  plaintiff  in  error  con- 
tends, second,  that  the  complaint  shows  that 
the  cauallsexclusivelyused  to  Irrigate  (a)  on- 
ly the  lands  of  the  plaintiff  corporation  and  the 
lands  of  the  Individual  members  thereof,  or 
(b)  lands  owned  by  the  corporation  and  by 
the  Individuals  which  together  own  the  ca- 
nal. This  must  bo  determined  from  the  cona- 
plaint  alone.  The  rule  Is  fundamental,  not 
now  announced  as  something  new,  that,  for 
the  purposes  of  a  demurrer,  the  truthfulness 
of  the  allegations  of  the  pleading  thus  ob- 
jected to  Is  admitted.  But  a  reference  Is 
here  made  to  the  doctrine  because  arguments- 
have  been  urged  in  support  of  a  supposed 
case  not  made  by  this  complaint,  and  onr 
opinion  has  been  asked,  apparently  with  the 
expectation  that  it  would  be  given,  upon 
important  questions  that  are  not  now  before 
us.  If  the  facts  pertaining  to  the  Empire  Ca- 
nal, and  the  use  that  has  been  made  of  it. 
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are  not  as  set  forth  In  the  complaint,  the 
proper  way  to  present  the  true  or  different 
.state  of  facts,  or  to  complete  the  partial 
statement  contained  in  the  complaint.  Is  by 
nay  of  answer,  not  by  demurrer. 

Our  decision,  then,  is  predicated  upon  the 
issues,  and  those  alone,  which  are  presented 
by  the  pleadings.  This  canal  is  exempt  from 
taxation  upon  either  or  both  of  two  grounds. 
i.  fair  construction  of  the  allegations  of  the 
complaint  is  that  the  various  individuals  to 
whom  the  plaintiff  corporation  has  sold  water 
rights  from  time  to  time  thereby  became 
shareholders  of  the  plaintiff  corporation,  and 
are  entitled  to  a  vote  and  voice  in  the  man- 
agement and  affairs  of  the  company.  It  also 
appears  from  the  allegations  of  the  com- 
iilaint  that  by  these  contracts  of  purchase  the 
jH'antees  of  water  rights  have  acquired  an 
interest  In  the  canal  Itself,  and  that  the 
complete  ownership  of  the  canal  is  vested  in 
the  plaintiff  coi-poration  and  its  individual 
grantees,  so  that  the  canal  has  always  been 
exclusively  devoted  to  one  or  both  of  two 
uses,  viz.:  First,  for  Irrigating  lands  owned 
by  the  plaintiff  corporation  and  lands  owned 
by  its  individual  shareholders;  second,  for 
irrigating  lands  owned  by  the  plaintiff  cor- 
poration and  by  individuals  who,  by  their 
contract  with  the  plaintiff  for  the  purchase 
of  water  rights,  have  secured  a  partial  own- 
ership in  said  canal,  which  canal  was  and 
now  is  owned  by  the  plaintiff  corporation 
and  by  said  individual  grantees. 

The  radical  difference  between  these  con- 
clusions and  those  reached  by  the  court  of 
appeals  in  1  Colo.  App.  210,  28  Pac.  482, 
springs  from  the  construction  given  to  the 
averments  of  the  pleading,  and  not,  of  ne- 
cessity, from  the  opinions  entertained  by  the 
two  courts,  with  respect  to  the  rights  of  the 
owners  of  lands  who  hold  rights  to  water 
carried  by  the  canal;  but  in  view  of  the  vari- 
ance between  the  courts  on  this  question,  as 
shown  in  Wyatt  v.  Irrigation  Co.,  18  Colo. 
298,  33  Pac.  144,  which  was  decided  long 
after  the  Judgment  in  the  present  suit,  some 
reference  ought  perhaps  to  be  made  to  one 
paragraph  of  the  opinion  rendered  by  the 
other  court.  It  is  said  therein:  "The  right 
to  demand  water  from  the  ditch,  and  have 
a  given  quantity  per  second  delivered  from 
the  ditch  to  the  consumer,  carries  with  it 
no  property  interest  in  the  ditch  itself.  It  is, 
at  most,  but  a  contract  sounding  in  damages 
in  case  of  nonperformance  on  the  part  of  the 
corporation."  We  do  not  regard  the  sugges- 
tions of  fact  as  supported  by  the  complaint, 
and  as  a  declaration  of  law,  as  to  the  nature 
of  this  class  of  water  rights,  we  would  be 
compelled,  in  a  proper  case,  to  hold  it  er- 
roneous, and  at  variance  with  the  rule  that 
was  settled  In  the  Wyatt  Case,  supra. 
Therefore,  if  the  exclusive  use  is  to  irrigate 
lands  of  the  corporation  and  its  shareholders, 
the  canal  comes  within  the  scope  of  the 
second  general  class  above  mentioned.  If 
the  canal  is  owned  by  the  corporation  and 


individuals,  and  Is  exclusively  used  to  Ir- 
rigate only  their  lands,  then  it  comes  within 
the  third  general  class  above  mentioned.  No 
question  is  raised  by  the  defendants  of  any 
indefiniteness  or  uncertainty  in  the  complaint 
as  to  which  of  the  foregoing  classes  this  ca- 
nal belongs,  nor  is  there  any  objection  that 
two  causes  of  action  have  not  been  separate- 
ly stated  in  the  complaint  To  this  is  appli- 
cable the  observation,  in  the  first  part  of  this 
opinion,  that  only  such  questions  as  are  fairly 
presented  by  the  complaint  and  the  general 
demurrer  are  before -us  for  determination. 
It  follows  that  the  demurrer  to  the  com- 
plaint should  have  been  overruled.  The  judg- 
ment, therefore,  of  the  court  of  appeals  is 
reversed,  with  directions  to  reverse  the  judg- 
ment of  the  district  court  of  Bio  Grande 
county,  and  remand  the  cause  to  that  court 
for  further  proceedings  in  accordance  with 
this  opinion.    Reversed. 


(21  Colo.  29t) 

BURTON  V.  SNYDER. 

(Supreme  Court  of  Colorado.     June  3,  1895.) 

Review  os  Appbai*— Exceptious— Ombctios 
Waived. 

1.  A  motion  for  the  discharge  of  a  garnishee 
is  a  motion  "based  on  the  pleadiu^s"  (Civ.  Code, 
S  387),  which  are  made  up  of  the  interrogatories 
and  the  answer  of  the  garnishee,  and  therefore, 
by  virtue  of  the  statute,  an  order  overruliag  such 
a  motion  is  reviewable  on  appeal  without  an  ex- 
ception being  reserved  thereto. 

2.  Defendant,  by  consenting  to  a  deposit  in 
court,  by  tlie  gamisliee,  of  the  money  due  him, 
does  not  waive  the  error  in  overruling  his  motion 
to  discharge  the  garnishment. ' 

Error  to  district  court,  Gunnison  county. 

Action  by  William  Snyder  against  I<ydia 
Burton,  aided  by  garnishment  There  was  a 
judgment  for  plaintiff,  and  defendant  brings 
error.    On  motion  to  dismiss.    Denied. 

Defendant  in  error,  William  Snyder,  com- 
menced suit  up<)n  a  promissory  note  executed 
by  plaintiff  in  error  and  her  husband,  who 
were  both  made  defendants  In  the  action.  Of 
the  defendants,  Mrs.  Burton  only  was  served 
with  process,  and  she  alone  appeared  in  the 
action,  her  husband  being  deceased.  As  an- 
cillary to  this  suit,  Snyder  caused  a  writ  of 
attachment  and  garnishment  process  to  is- 
sue, which  was  served  upon  the  Kansas  Mu- 
tual Life  Association  as  garnishee,  in  an- 
swer to  the  garnishment  process  the  gar- 
nishee admitted  that  it  owed  Mrs.  Burton 
the  sum  of  $3,000  upon  a  policy  of  insurance 
upon  the  life  of  her  husband.  The  associa- 
tion thereafter  brought  this  money  into  court, 
and  deposited  it  .with  the  cleric,  to  await  the 
ultimate  Judgment  of  the  court  The  an- 
swers of  the  garnishee  were  not  traversed  'n 
any  way,  and  no  issue  of  fact  was  raised  or 
passed  upon  by  the  trial  court  in  the  garnish- 
ment proceeding.  The  plaintiff  in  error,  Lydia 
Burton,  however,  filed  a  motion  aslcing  that 
the  garnishee  be  discharged,  and  the  money 
turned  over  to  her.    This  motion  raised  a 
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question  of  law  upon  the  act  of  1887  entitled 
"An  act  relating  to  life  and  casualty  insur- 
ance on  tbe  assessment  plan."  See  Sees. 
Laws  1887,  p.  284.  By  section  10  of  this  act 
It  is  provided:  "The  money  or  other  benefit, 
charity,  relief,  or  aid  to  be  paid,  provided  or 
rendered  by  any  corporation  authorized  to  do 
business  under  this  act,  shall  not  be  liable 
to  attachment  or  other  process,  and  shall  not 
be  seized,  taken,  appropriated,  or  applied  to 
any  legal  or  equitable  process,  nor  by  opera- 
tion of  law,  to  pay  any  debt  or  liability  of  a 
policy  or  certillcate-h'older  or  any  benefl- 
daiy  named  therrfn."  The  court  overruled 
the  motion  to  discharge  the  garnishee,  there- 
by holding  that  the  money  was  not  exempt. 
The  main  case  proceeded  to  judgment  in  favor 
of  tbe  plaintiff  against  Mrs.  Burton  for  the 
sum  of  about  $3,500.  As  a  part  of  this  judg- 
ment the  83,000  deposited  with  the  clerk  by 
the  insurance  company  was  ordered  to  be 
paid  aver  to  plaintiff,  whereupon  the  defend- 
ant sued  out  this  writ  of  error.  No  bill  of 
exceptions  having  been  filed,  the  defendant  in 
err^r  (plaintiff  below)  now  moves  to  dismiss 
the  writ  of  error. 

W.  D.  Wright  and  J.  C.  Helm,  for  plaintiff 
in  error.  F.  C.  Brown,  for  defendant  in 
error. 

HAYT,  C.  J.  (after  stating  the  facts).  The 
first  question  presented  relates  to  the  right  of 
plaintiff  in  error  to  have  tbe  judgment  of 
the  district  court  reviewed  upon  the  garnish- 
ment proceedings  in  the  absence  of  an  ex- 
ception to  that  judgment.  Although  the  gar- 
nishment proceeding  .is  In  aid  of  the  original 
suit,  it  nevertheless  may  properly  be  treated 
as  a  separate  and  distinct  action  in  so  far  as 
the  pleadings  are  concerned;  the  interroga- 
tories propounded^  and  tbe  answers  thereto, 
and  the  motion  for  a  discharge  of  the  gar- 
nishee constituting  the  Issues  upon  which  the 
matter  is  to  be  determined.  Drake,  Attachm. 
S  452;  Gunn  v.  Howell,  27  Ala.  663;  Smith 
v.  Heidecker,  39  Mo.  157.  As  the  Interroga- 
tories and  answers  constitute  the  pleadings, 
they  need  not  be  preserved  by  bill  of  excep- 
tions, but,  like  other  proceedings,  become  part 
of  the  record  proper.  Rankin  v.  Simonds,  27 
111.  3.'>2;  Falconer  v.  Head,  31  Ala.  513; 
Easton  v.  Lowery,  29  Ala.  454.  The  motion 
interposed  in  this  case  was.  In  effect,  a  mo- 
tion for  a  judgment  on  the  pleadings,  and 
Is  governed  by  sections  60  and  387  of  the 
Civil  Code  of  1887.  Section  387  reads  as  fol- 
lows: "No  exceptions  need  be  taken  to  opin- 
ions or  decisions  of  courts  of  record  sus- 
taining or  overruling  demurrers  or  written 
motions  affecting  or  based  on  the  pleadings, 
or  overruling  motions  in  arrest  of  judgment, 
motions  for  new  trials  or  for  continuance 
of  causes,  or  giving,  refusing,  or  modifying 
Instructions;  but  all  such  opinions  and  de- 
cisions together  with  the  demurrers,  mo- 
tions and  instructions,  shall  be  taken  as  a 
part  of  tbe  record,  without  being  made  such 


by  a  bill  of  exceptions."  In  the  absence  of 
a  statute  It  would  perhaps  have  been  neces- 
sary to  have  preserved"  the  motion  by  a  bill 
of  exceptions,  but  the  statute  expressly  pro- 
vides that  such  motions  shall  be  taken  as  a 
part  of  the  record,  without  being  made  such 
by  bill  of  exceptions;  and  it  also  provides 
that  no  exception  need  be  taken  to  decisions 
of  coui"ts  of  record  sustaining  or  overruling 
such  motions!  The  contention  of  counsel, 
therefore,  that  an  exception  Is  necessary  in 
order  that  this  court  may  review  the  deci- 
sion of  tbe  court  below  upon  this  motion,  is 
set  at  rest  by  the  plain  langniage  of  the  sec- 
tion. The  question  presented  by  the  motion 
and  pleadings  was  a  naked  question  of  law, 
the  solution  of  which  Is  dependent  In  no  way 
upon  any  question  of  fact  to  be  determined 
by  evidence;  and  In  fact  no  evidence  was  of- 
fered. As  we  understand  the  position  of 
counsel  for  the  motion,  It  is  that  no  case  can 
be  reviewed  In  this  court  upon  appeal  or 
error  unless  an  exception  is  duly  reserved  to 
the  judgment  of  the  trial  court  In  other 
words,  the  claim  is  that  this  court  cannot 
review  the  judgment  in  any  case  unless  there 
Is  a  bill  of  exceptions  duly  certified  and  made 
part  of  the  record,  as,  where  an  exception  Is 
necessary,  It  is  well  settled  that  it  can  only 
be  preserved  by  bill.  We  are  satisfied  that 
no  decision  can  be  found  In  this  state  supjKirt- 
Ing  the  rule  contended  for.  The  jurisdiction 
of  this  court  Is  frequently  exercised  to  review 
cases  upon  the  record  proper  in  the  absence 
of  a  bill  of  exceptions,  and  by  the  sections 
of  the  Code  referred  to  the  motion  Interposed 
in  this  case  Is  properly  a  part  of  such  record. 
It  win,  of  course,  be  conceded  that  the  taking 
of  an  exception  and  preserving  the  same  by 
bill  is  necessary  to  a  review  of  the  evidence, 
or  upon  the  law  as  applied  to  the  evidence, 
and  the  Colorado  cases  go  no  further  than 
this.  It  affirmatively  appears  from  the  rec- 
ord that  the  attention  of  the  district  court 
was  called  to  tjie  legal  effect  of  the  answers 
by  the  motion  for  judgment  upon  the  plead- 
ings, and  by  the  express  provision  of  the  stat- 
ute the  formal  reservation  of  an  exception  is 
not  necessary  to  a  review  in  such  cases.  Flt- 
nam,  Colo.  Prac.  S  97. 

It  is  urged  that  as  the  record  In  this  case 
shows  that,  in  pursuance  of  a  stipulation,  the 
Insurance  money  was  deposited  with  the 'clerk 
of  the  district  court  to  await  the  determina- 
tion of  the  court  as  to  which  party  had  the 
better  right  thereto,  this  was  a  waiver  of 
any  objection  to  the  judgment  against  plain- 
tiff In  error  upon  the  garnishment  proceed- 
ing; also  a  waiver  on  her  part  to  the  final 
judgment  awarding  the  money  to  the  plain- 
tiff In  the  original  proceeding.  This  conclu- 
sion Is  unwarranted.  It  Is  not  unusnal  for 
parties  to  deposit  property  or  a  fund  In  liti- 
gation subject  to  the  disposition  of  the  court, 
and  it  has  never  been  held  that  merely  con- 
senting to  such  deposit  constitutes  a  waiver, 
such  as  is  here  claimed.  The  deposit  was 
made  in  this  instance^  as  is  usual  In  such 
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cases,  by  a  party  not  concerned  with  the 
float  disposition  of  the  money,  for  the  purpose 
of  avoiding  annoyance  from  contesting  claim- 
ants to  the  fund.  The  motion  to  dismiss  the 
writ  of  error  wQI  be  denied,    liotlon  denied. 


(21  Colo.  217) 

PHILLIPS  T.  RHODES  et  aL 
(Supreme  Court  of  Colorado.    May  20,  1895.) 

FBAVDULINT  CONVBTANCS  to  WlFK. 

A.  conveyance  to  a  wife  by  her  husband 
of  land,  without  any  valuable  consideration,  is 
fraudulent  as  to  bia  creditors.  29  Pac.  1011,  af- 
firmed* 

Error  to  court  of  appeals. 

Suit  in  equity  by  Carrie  B.  Phillips  against 
Ledm  B.  Ehodes  and  others  to  recover  cer- 
tain real  estate.  From  a  judgment  of  the 
court  of  appeals  (29  Pac.  1011).  affirming  a 
judgment  of  the  district  court  for  defendants, 
D.  W.  Phillips,  as  sole  heir  at  law  of  Carrie 
B.  Phillips,  deceased,  brings  error.    Affirmed. 

L.  Walker,  for  plaintiff  In  error.  E.  B. 
Kellogg,  for  defendants  in  error. 

PER  CURIAM.  This  suit  was  instituted 
to  set  aside  certain  conveyances  of  real  es- 
tate. The  history  of  the  transaction  is  buc- 
clnctly  set  forth  in  the  statement  preceding 
the  opinion  of  the  court  of  appeals  in  Phillips 
V.  Rhodes,  2  Colo.  App.  70,  29  Pac.  1011..  The 
opinion  of  that  court  answers  every  proposi- 
tion of  law  or  fact  necessarily  involved  in 
the  action.  At  best,  the  cause  of  plaintiff  in 
error  rests  upon  disputed  questions  of  fact, 
which  were  determined  against  him  at  the 
trial  upon  conflicting  evidence.  It  would  be 
contrary  to  the  well-established  practice  for 
this  court  to  disturb  the  findings  of  the  trial 
court  under  these  circumstances.  For  this 
reason,  in  addition  to  those  assigned  by  the 
court  of  appeals,  the  Judgment  of  that  court 
is  affirmed.    Affirmed. 


(21  (Dole.  127) 

GERMAN  INS.  CO.  OF  PREBPORT,  ILL., 

V.  HAYDEN  et  al.i 

(Supreme  Court  of  Colorado.    April  20,  1895.) 

Insuranor  Policy— Breach  of  (3osditio»8— 

'lllNINO  Patbnt— Vacatino. 

1.  Where  an  entry  and  certificate  issued  to 
an  applicant  for  a  patent  to  a  placer  claim  were 
afterwards  oanceled  by  the  l.ind  department,  such 
fact,  when  not  communicated  to  the  insurer,  will 
forfeit  a  policy  wherein  it  was  Ktipulatod  tliat,  if 
the  interest  of  the  insured  should  become  any 
other  than  a  perfect  title,  the  policy  should  be 
void. 

2.  Under  Rev.  St.  TJ.  8.  i$  2325,  2329,  pro- 
viding that  objection  may  be  made  to  granting  a 
patent  to  a  placer  claim,  where  the  applicant  has 
failed  to  comply  with  the  laws  relating  thereto, 
the  land  department,  upon  the  protest  of  one  who 
was  interested  in  only  a  small  portion  of  the 
lands  in  controversy,  may  cancel  an  entry  to  such 
lands,  where  they  were  agricultural,  and  not 
mineral. 

1  Rebearins  denied  June  7,  188& 


8.  A  protestant  to  the  pant  of  a  patent  on 
a  mining  claim  to  lands  which  were  agricultural 
may  appeal  from  the  local  land  oihcer  to  the 
commissioner  of  the  general  land  office,  and  to 
the  secretary  of  the  interior. 

4.  A  policy  is  not  forfeited,  on  the  ground  of 
prior  insurance,  where  such  insurance  had  elapsed 
before  the  policy  was  issued. 

5.  The  negligence  of  the  insurer's  agent  in 
omitting  to  state  in  the  application  the  full 
amount  of  incumbrance  on  the  insured's  property 
will  not  avoid  the  policy  on  the  ground  that  the 
incumbrances  were  not  fully  disclosed. 

Appeal  from  district  court,  Arapahoe  coun- 
ty. 

Action  by  Thomas  S.  Hayden  and  another 
against  the  German  Inirarance  Company  of 
Fteeport,  lU.,  on  a  policy  of  Insurance.  Prom 
a  judgment  for  plaintiffs,  defendant  appeals. 
Revei'sed. 

Action  upon  flre  insurance  policy.  Trial  to 
the  court  Findings  and  judgment  for  the 
plaintiffs.   Defendant  appeals. 

"The  plaintiffs  complain  of  the  defendant, 
and  allege:  First.  That  the  defendant  Is  a 
corporation  duly  organized  and  existing  un- 
der and  by  virtue  of  the  laws  of  the  state  of 
IlUnois.  Second.  That  on  the  11th  day  of  Ju- 
ly, 1885,  Clara  P.  M.  Leonhardy  was  owner  of 
a  certain  frame  dwelling  house  near  the  post, 
office  in  Riverside,  in  the  county  of  CJhaffee, 
state  of  Colorado,  and  of  a  certain  frame  milk 
house  near  said  dwelling  house;  and  in  con- 
sideration of  the  premium  of  one  hundred  and 
fifty  (150)  dollars  paid  to  said  defendant,  tbe 
said  defendant  made,  executed,  and  delivered 
its  policy  of  insurance,  in  writing,  whereby  it 
secured  said  Clara  P.  M.  Leonhardy  against 
loss  or  damage  by  fire,  to  tbe  amount  of  four 
thousand  eight  hundred  (4,800)  dollars  on  said 
dwelling  house,  and  two  hundred  dollars  on 
said  milk  house,  from  the  14th  day  of  July, 
1885,  at  twelve  o'clock  noon,  to  the  14tb  day  of 
July,  1890,  at  twelve  o'clock  noon.  Third. 
That  on  or  about  the  said  14tb  day  of  July, 
1885,  the  said  Clara  P.  M.  Leonhardy  made, 
executed,  and  delivered  her  certain  promissory 
note,  payable  to  the  order  of  Hayden  &  Dick- 
inson, a  \)artner8hlp  composed  of  the  afore- 
said plaintiffs,  for  the  sum  of  five  thousand 
dollars,  and  then  and  there  made,  executed, 
and  delivered  her  certain  deed  of  trust,  where- 
by she  conveyed  the  land  upon  which  the  said 
insured  buildings  stood  to  Job  A.  Co(^)er,  trus- 
tee, for  the  use  of  said  plaintiffs,  to  secure 
to  said  plaintiffs  the  payment  of  said  note; 
and  it  was  provided  in  said  policy  of  insur- 
ance that  the  loss,  if  any,  should  be  payable 
to  the  said  Job  A.  Cooper,  trustee,  as  his  in- 
terest should  appear.  And  plaintiffs  allege 
that  said  provision  of  said  policy  was  made 
for  their  sole  use  and  benefit.  Fourth.  That 
the  said  Clara  P.  M.  Leonhardy  and  the  said 
plaintiffs  have  duly  performed  all  the  condi- 
tions of  said  policy  on  their  part  to  be  per- 
formed, and  on  the  day  of  June,  1890, 

the  said  dwelling  and  the  said  milk  house 
were  totally  destroyed  by  Are.  Fifth.  That 
the  loss  of  the  said  insured  thereby  was  five 
thousand  (5,000)  dollars,  and  tliat  said  deed 
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of  trust  and  the  debt  Is  still  wholly  unpaid 
and  unsatisfied.  Sixth.  That  the  said  plain- 
tiffs immediately  after  said  fire,  and  on,  to 

wit,  the  day  of  June,  1890,  furnished 

the  said  defendant  with  due  proofs  of  said 
loss,  according  to  the  terms  of  said  policy. 
Seventh.  That  no  part  of  said  money  has  been 
paid;  that  said  smn  Is  now  due  to  said  plain- 
tiffs from  said  defendant.  Wherefore,  plain- 
tiffs demand  Judgment  for  the  sum  of  five 
thousand  dollars,  with  interest  thereon  from 

the day  of  June,  A.  D.  1800,  to  the  date 

of  judgment  herein." 

Amended  answer:  "Comes  now  the  above- 
named  defendant,  and,  for  answer  to  plain- 
tiffs* petition,  says:  First.  That  It  denies 
each  and  every  allegation  in  plaintiffs'  peti- 
tion, except  such  as  are  hereinafter  specific- 
ally admitted.  Second.  Admits  that  defend- 
ant Is  a  corporation,  as  alleged,  and  that  de- 
fendant Issued  the  policy  of  Insurance  sued 
on,  for  the  amount  alleged,  and  covering  the 
property  described  in  plaintiffs'  petition. 
Third.  Admits  the  execution  of  the  note, 
and  deed  of  trust  In  favor  of  plaintiffs,  as 
alleged  In  plaintiffs'  complaint.  Fourth. 
Admits  that  the  Insured  buildings  were  de- 
stroyed by  fire  about  the  time  alleged  by 
plaintiffs,  but  denies  that  the  said  Clara  P. 
M.  Leonhardy,  or  the  plaintiffs,  have  per- 
formed all  the  conditions  of  said  policy  of 
insurance.  Fifth.  Denies  that  said  assured 
was  Injured  by  said  fire  in  the  sum  pf  five 
thousand  dollars,  but,  on  the  contrary,  de- 
fendant alleges  that  the  insured  buildings, 
at  and  immediately  prior  to  said  Are,  were 
not  worth  to  exceed  two  thousand  dollars, 
and  that  there  was  no  damage  to  any  one, 
on  account  of  the  burning  thereof,  to  exceed 
two  thousand  dollars.  Sixth.  As  to  whether 
said  deed  of  trust  and  the  debt  secured 
thereby  remains  due  and  unpaid,  defend- 
ant does  not  know;  neither  has  It  any  knowl- 
edge or  Information  suificlent  to  form  a  be- 
lief. Seventh.  Defend&nt  admits  that  plain- 
tiffs have  furnished  the  necessary  proofs  of 
loss,  under  the  terms  of  the  policy.  Eighth. 
Admits  that  nothing  has  been  paid  under 
said  policy,  but  denies  that  any  sum  Is  now 
due  to  plaintiffs  from  defendant  Ninth. 
Defendant,  by  way  of  further  answer  and 
defense  to  plaintiffs'  complaint,  says  that  It 
is  expressly  stipulated  in  said  policy,  as  a 
condition  therein,  'that  Insured  covenants 
that  the  application  herefor  shall  be  and 
form  a  part  hereof,  and  a  warranty  by  the 
assured.'  And  the  defendant  says  that  on 
the  14th  day  of  July,  1885,  the  said  assured 
did  make,  sign,  and  submit  to  the  defendant, 
a  written  application  for  said  Insurance,  and 
In  said  application  said  Insured  did,  in  writ- 
ing, expressly  agree  that  the  statements  In 
the  application  'shall  be  the  sole  basis  of  the 
contract  between  the  company  and  the  In- 
sured,' and  In  said  application  did  warrant 
the  application  'to  contain  a  full  and  true 
description  and  statement  of  the  condition, 
situation,  value,  occupation,  and  title  of  the 


property  proposed  to  be  Insured,  and  war- 
rants the  answers  to  each  of  the  questions 
In  the  application  to  be  true.'  Tenth.  De- 
fendant says  that  in  the  aforesaid  written 
application  the  following  question  was  asked 
the  assured:  'What  Is  the  title?'  To  which 
question  the  said  assured  answered,  'Good.' 
And  defendant  says  that  said  answer  was 
false  and  untrue,  and  a  breach  of  the  said 
warranty  In  said  application  and  policy,  be- 
cause defendant  says  that  assured's  title  was 
not  good;  that  she  did  not  have  any  title  to 
the  real  estate  on  which  said  insured  build- 
ings were  situate,  and  had  no  title  to  said 
buildings  thereon;  and  tbat  by  reason  of  said 
false  answer  said  policy  was  and  Is  wholly 
void.  Eleventh.  Defendant  says  that  In  said 
written  application  the  following  question 
was  asked  the  insured:  'Is  your  property 
incumbered;  by  what,  and  to  what  amount?' 
To  which  question  assured  answered,  'JSOO,' 
which  said  answer  was  false  and  untrue, 
and  a  breach  of  said  warranty,  because  said 
assured,  in  said  application,  did  not  disclose 
the  true  amount  of  incumbrance  on  said 
property,  because  defendant  says  that  at  the 
time  of  making  said  application  said  prop- 
erty was  incumbered  by  a  deed  of  trust  pre- 
viously given  upon  said  property  by  said  as- 
sured, Clara  P.  M.  I^eonhardy,  to  Job  A. 
Cooper,  to  secure  to  the  firm  of  Hayden  & 
Dickinson  the  payment  of  the  sum  of  five 
'thousand  dollars,  which  said  deed  of  trust 
was  then  and  there  a  valid  and  subsisting 
Hen  on  said  Insured  property,  in  said  sum, 
and  that  by  reason  of  said  false  answer  said 
policy  was  and  Is  wholly  void.  Twelfth. 
Defendant  further  says  that  In  said  written 
application  the  following  question  was  ask- 
ed: 'Is  there  any  other  insurance  on  this 
property?"  To  which  said  assured  answered, 
'No,'  when  in  truth  and  in  fact  said  answer 
was  false  and  untrue,  and  a  breach  of  said 
warranty  contained  iu  said  application  and 
policy,  because  defendant  says  that  there 
'was  then  and  there  other  Insurance  on  said 
dwelling  house  and  milk  house.  In  the  State 
Insurance  Company  of  Des  Moines,  Iowa,  in 
the  sum  of  six  thousand  eight  hundred  and 
twenty-five  dollars,  and  further  that  at  said 
time  of  said  application  there  was  other  In- 
surance on  said  milk  house  described  in 
plaintiffs'  complaint,  in  the  Denver  Insurance 
Company,  In  the  sum  of  two  hundred  dol- 
lars, and  that,  by  reason  of  said  false  an- 
swer in  said  application  fwlth  regard  to 
other  Insurance,  said  policy  was  and  Is  void. 
Thirteenth.  Defendant  further  says  that  In 
said  application  the  following  question  was 
asked  assured:  'If  incumbered,  what  is  the 
whole  value  of  your  real  estate.  Including 
buildings  and  land?'  To  which  assured  an- 
swered in  said  application  as  follows:  'One 
hundred  and  forty-nine  acres;  per  acre, 
$150,'— meaning  thereby  that  said  land,  in- 
eluding  buildings  thereon,  was  worth  $150 
per  acre,  when  In  truth  and  In  fact  said  an- 
swer was  false  and  untrue,  because  said 
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land,  witli  the  buildings  thereon,  was  worth 
less  than  twenty-flve  dollars  per  acre;  and 
by  reason  of  said  false  answer  said  policy 
was  and  Is  void.  Fourteenth.  Defendant 
further  says  that  it  is  stipulated  In  the  pol- 
icy of  insurance  sued  on,  as  a  condition  there- 
in, that  'If  other  prior  concurrent  or  subse- 
quent insurance  exist,  whether  valid  or  not, 
on  said  property,  or  any  part  thereof,  with- 
out the  company's  consent  hereon,  then  In 
such  case  this  policy  shall  be  absolutely 
void.'  Defendant  says  that,  at  the  time  of 
the  Issuing  the  policy  here  sued  on,  there 
was  other  prior  insurance  on  said  insured 
buildings,  not  Indorsed  on  the  policy  sued 
on,  and  to  which  defendant  did  not  consent, 
to  wit,  16,825  Insurance  on  said  Insured 
btiildings  In  the  State  Insurance  Company  of 
Des  Moines,  Iowa,  and  that  after  the  Issu- 
ance of  the  policy  sued  on  there  was  other 
insurance.  In  the  sum  of  $200,  taken  out  on 
the  Insured  milk  house.  In  the  Denver  In- 
surance Company,  by  reason  of  which  the 
policy  sued  on  was  and  Is  wholly  void. 
Fifteenth.  Defendant  further  says  that  it  Is 
sxpressly  agreed  and  stipulated  in  the  policy 
sued  on,  as  a  condition  therein,  'that  if  the 
Interest  of  the  insured  in  the  said  property, 
or  any  part  thereof,  now  Is,  or  shall  become, 
any  other  or  less  than  a  perfect  legal  and 
equitable  title  and  ownership,  free  from  aU 
liens  whatever,  except  as  stated  In  writing 
thereon;  If  the  property  be  incumbered  by 
a  mortgage  or  otherwise;  or  if  the  buildings, 
or  either  of  them,  stand  on  land  of  which  the 
assured  has  not  a  perfect  title,— then  this 
policy  shall  be  void.'  Defendant  says  that 
assured,  at  the  time  of  the  Issuance  of  policy, 
did  not  have,  and  has  not  now,  a  perfect  title 
to  said  land  on  which  the  Insured  buildings 
were  standing,  and  that  said  property  was 
not  free  from  Hens,  but  that  the  same  was 
incumbered  as  set  forth  in  the  eleventh 
defense  herein,  and  by  reason  of  the  want  of 
title  In  assured  to  said  land  on  which  said 
buildings  stood,  and  by  reason  of  such  In- 
cumbrance or  lien,  this  policy  was  and  Is 
void.  Wherefore  defendant,  having  fully  an- 
swered, asks  to  be  discharged,  with  costs 
of  suit" 

The  replication  admits  that  the  application 
contains  replies  to  questions  as  alleged  in  the 
answer,  but  denies  that  the  amount  of  the 
incumbrance  was  ever  stated  by  the  appli- 
cant at  $800;  alleges  that  the  amount  was 
given  at  $5,000,  the  latter  being  the  correct 
amount.  It  admits  the  provision  of  the  pol- 
icy with  reference  to  forfeiture,  as  alleged. 
All  other  new  matters  set  up  in  the  answer 
are  denied. 

Stuart,  Murray  &  Andrews  and  G.  W.  Bar- 
nett,  for  appellant.  John  H.  Dennlson,  for 
appellees. 

HAYT,  O.  J.  (after  stating  the  facts).  It 
Is  admitted  by  the  pleadings  that  in  the  ap- 
plication the  Insured,  in  answer  to  the  qnee- 
ti(m,    "What    Is    your    title?"     answered. 


"Good."  And  it  Is  likewise  admitted  that 
the  p<rflcy  contained  the  following  stipula- 
tion: "That  if  the  Interest  of  the  Insured  in 
the  said  property,  or  any  part  thereof,  now 
is,  or  shall  become,  any  other  or  less  than  a 
perfect  legal  and  equitable  title  and  owner- 
ship, free  from  all  liens  whatever,  except  as 
stated  In  writing  thereon;  If  the  property  be 
Incumbered  by  a  mortgage  or  otherwise;  or 
If  the  buildings,  or  either  of  them,  stand  on 
land  of  which  the  assured  has  not  a  perfect 
title,— then  this  policy  shall  be  void."  The 
facts  in  reference  to  the  title  to  the  real  es- 
tate upon  which  the  insured  buildings  stood 
are  as  follows:  Upon  the  28th  day  of  Jan- 
uary, 1880,  and  prior  thereto,  the  title  was 
In  the  United  States.  Upon  the  date  men- 
tioned, Leonhardy  located  the  same  as  the 
Ijeonhardy  placer  claim,  and  on  the  19th  of 
April,  1880,  filed  his  application  for  patent 
for  this  claim,  covering  149.41  acres.  Ad- 
vertisement of  said  application  was  duly 
made.  It  does  not  definitely  appear  at  what 
time  this  advertisement  expired,  but  It  Is 
certain  that  no  adverse  claim  was  filed  during 
the  time  within  which  the  law  permits  the 
same  to  be  filed,  or,  in  fact,  at  any  other  time. 
On  the  7th  of  February,  1882,  one  David  N. 
Cook  filed  a  protest  against  the  issuance  of 
a  patent  to  19.3  acres  of  the  ground  claimed 
by  Leonhardy  as  a  placer  claim,  alleging 
that  he  had  filed  upon  the  same  as  agricul- 
tural land;  that  it  was  agricultural,  and  not 
mineral,  land.  A  hearing  before  the  local 
officers  upon  this  protest  resulted  In  an  or- 
deir  overruling  it  The  Insured  buildings 
were  not  situate  upon  any  part  of  the  19.3 
acres  Involved  In  the  Cook  protest  Seven 
days  thereafter,  to  wit,  on  February  14, 1882, 
the  receiver  issued  his  final  receipt  to  Clara 
P.  M.  Leonhardy  for  the  surface  area  em- 
braced in  the  Leonhardy  placer  claim,  of 
149.41  acres.  From  the  order  overruling  the 
protest  filed  by  Cook  an  appeal  was  taken  to 
the  commissioner  of  the  general  land  office. 
In  the  general  land  office  It  was  discovered 
that  the  report  of  the  deputy  surveyor  upon 
the  character  of  the  Leonhardy  placer  claim 
was  not  in  compliance  with  the  rules  of  the 
department;  and,  it  not  appearing  to  the 
satisfaction  of  the  commissioner  that  the 
lands  were  mineral  lands,  the  entry  was 
suspended,  and  the  matter  referred  to  the 
register  and  receiver  of  the  local  land  office 
for  a  hearing,  to  determine  the  character  of 
the  entire  tract,  and  its  adaptability  for  pla- 
cer mining.  The  testimony  taken  upon  this 
hearing  before  the  register  and  receiver  is 
very  voluminous.  An  opinion  was  filed  on 
the  4th  of  May,  1883,  In  which  It  was  held 
that  the  preponderance  of  the  testimony  was 
in  favor  of  the  prc^>osltlon  that  the  ground 
In  dispute  was  more  valuable  for  mineral 
than  for  agricultural  purposes.  From  this 
decision  Cook  appealed.  When  the  case 
again  reached  the  commissioner,  he  held  that 
the  evidence  did  not  establish  the  mineral 
character  of  the  land,  reversed  the  decision 
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of  the  register  and  receiver,  and  canceled 
the  Leonhardy  entry.  From  this  order  an 
appeal  was  taken  to  the  secretary  of  the  in- 
terior, who  In  turn  affirmed  the  decision  of 
the  commissioner.  Upon  a  motion  for  re- 
view of  this  latter  decision  before  the  hon- 
orable secretary,  a  written  opinion  was  filed, 
reviewing  the  entire  transaction  from  its  In- 
ception, and  affirming  the  previous  decision, 
nnder  which  the  Leonhardy  placer  claim  was 
canceled.  The  final  order  was  made  by  the 
secretary  of  the  interior  on  the  9th  of  Jan- 
uary, 1889.  Of  this  order  Mrs.  Leonhardy 
had  notice,  but  It  does  not  appear  from  the 
evidence  that  the  insurance  company  was 
ever  notified  of  the  cancellation  of  the  entry, 
or  that  the  company  had  notice  of  the  In- 
validity of  the  Leonhardy  title,  at  any  time 
prior  td  the  destruction  of  the  insured  build- 
ings by  fire,  and  demand  for  payment  under 
the  policy,  although  the  buildings  were  de- 
stroyed by  fire  some  time  during  the  month 
of  June,  1880,— nearly  18  mouths  after  the 
cancellation  of  the  Leonhardy  entry.  When 
a  clause  in  a  contract  of  insurance  is  sus- 
ceptible of  two  constructions,  that  one  will 
be  adopted  which  Is  more  favorable  to  the 
assured;  but,  when  the  language  of  the  con- 
tract is  clear  and  unambiguous.  Its  effect 
cannot  be  desti-oyed  by  construction.  The 
rights  of  both  insurer  and  insured  must  be 
governed  by  the  contract  solemnly  executed. 
In  this  case  the  covenant  in  regard  to  title 
is  clear  and  unambiguous.  If  the  title  falls, 
"then  the  policy  shall  be  void."  This  would 
seem  to  be  a  wise  provision,  necessary  to  the 
protection  of  both  insured  and  insurer.  Cer- 
tainly, as  a  general  proposition,  it  Is  to  their 
mutual  interest  that  the  Inducement  to  In- 
cendiarism shall  be  reduced  to  the  minimum. 
The  title  of  the  realty  is  an  important  con- 
sideration in  determining  the  value  of  build- 
ings. A  building  may  be  worth  thousands  of 
dollars  to  the  owner  of  the  realty,  while  to 
others  it  would  be  of  but  little  value.  Con- 
sequently, the  inducement  to  incendiarism 
would  be  greatly  increased  if  contracts  of  in- 
surance executed  upon  a  valuation  based  up- 
on assumption  that  the  title  to  the  realty 
and  to  the  buildings  by  one  and  the  same  per- 
son could  be  enforced  if  the  title  was  not 
thus  united.  In  the  present  Instance  the  ti- 
tle failed  by  reason  of  an  inherent  infirm- 
ity; the  land  ndt  being  mineral  land,  and 
consequently  not  open  to  entry  under  the 
mining  laws  of  the  United  States.  The  char- 
acter of  this  land  was  a  question  of  fact,  the 
determination  of  which  is  specially  commit- 
ted to  the  appropriate  officers  of  the  land 
department  of  the  government;  and  their  de- 
cision. In  all  cases  within  their  Jurisdiction, 
Is  final  and  conclusive,  In  the  absence  of 
fraud.  X'lndsey  v.  Hawes,  2  Black,  554; 
Lee  V.  Johnson,  116  U.  S.  48,  6  Sup.  Ct  249; 
Vance  v.  Burbank,  101  U.  S.  514. 

It  is  claimed,  however,  in  this  case,  that  the 
land  officers  were  acting  without  Jurisdiction. 
This  claim  ia  based  upon  the  assumption  that 


a  protestant  has  no  right  of  appeal,  and  upon 
the  further  claim  that  by  the  protest  filed 
only  a  small  portion  of  the  placer  claim  was 
involved,  the  buildings  not  being  upon  such 
portion.  The  answer  to  this  claim  will  be 
found  in  the  statutes.  By  section  2329  of 
the  Revised  Statutes  of  tl^e  United  States,  it 
Is  provided  that  a  placer  claim  is  "subject  to 
entry  and  patent  under  like-  circumstances 
and  conditions  and  upon  similar  proceedings 
as  are  provided  for  vein  or  lode  claims."  In 
section  2325,  provision  is  made  with  refer- 
ence to  lode  cUilms  as  follows:  "If  no  ad- 
verse claim  shall  have  been  filed  w:ith  the 
register  and  the  receiver  of  the  proper  land 
office  at  the  expiration  of  the  sixty  days  of 
publication,  It  shall  be  assumed  that  the  ap- 
plicant Is  entitled  to  a  patent,  upon  the  pay- 
ment to  the  proper  officer  of  five  dollars  per  . 
acre,  and  that  no  adverse  claim  exists;  and 
thereafter  no  objection  from  third  parties  to 
the  Issuance  of  a  patent  shall  be  beard,  ex- 
cept it  be  shown  that  the  applicant  has  failed 
to  comply  with  the  terms  of  this  chapter." 
The  standing  of  the  protestant  seems  to  be 
regulated  by  the  exception  in  the  paragraph 
last  quoted.  The  statement  tluit  he  Is  not 
a  party,  and  therefore  not  entitled  to  appeal. 
Is  immaterial  to  the  real  question  at  issue. 
The  law  does  not  knowingly  permit  a  claim- 
ant to  obtain  patent  under  the  mineral  laws 
to  agricultural  lands,  and  when  a  patent  is 
applied  for  it  is  quite  unimportant  as  to  how 
the  attention  of  the  land  department  may  be 
called  to  the  character  of  the  land  sought 
to  be  patented.  That  department  certainly 
has  the  right  to  make  necessary  and  reason- 
able rules  governing  the  manner  in  which 
the  character  of  the  land  shall  be  made  to 
appear,  both  prima  facie  and  ultimately;  and 
If  these  rules  are  not  complied  with,  or  if  it 
appears  that  the  land  is  not  such  as  can  be 
entered  under  the  particular  claim  advanced 
to  it,  as,  for  instance,  where  agricultunil 
lands  are  applied  for  under  the  mining  laws, 
it  Is  not  only  the  province,  but  the  duty,  of 
the  land  department  to  deny  the  entry.  It 
should  be  unnecessary  to  cite  authorities  in 
support  of  the  foregoing,  but,  as  the  contrary 
has  been  soriously  urged  in  this  case,  we 
cite  the  following  cases:  Llndsey  v.  Hawes, 
supra;  Pierce  v.  Frace  (Wash.)  20  Pac.  192; 
Harkness  v.  Underbill,  1  Black,  316;  McCar- 
thy V.  Mann,  19  Wall.  20.  The  law  does  not 
make  the  local  land  officers  the  tribunal  of 
last  resort  upon  these  questions,  although 
upon  th^r  decision  the  price  of  the  land  may 
be  accepted,  and  a  receiver's  receipt  Issued. 
The  commissioner  of  the  general  land  office 
has  a  right,  and  it  is  made  his  duty,  to  ex- 
amine the  application  and  proofs  In  support 
thereof  before  the  issuance  of  a  patent  In 
this  case,  upon  such  an  examination,  it  was 
found  that  the  proof  failed  to  show  that  the 
lands  embraced  in  the  Leonhardy  placer 
claim  were  mineral  lands,  and  a  hearing 
upon  this  question  was  ordered.  Upon  a 
subsequent  review  It  was  found  that  the 
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lands  were  more  valnable  for  a^cnltural 
than  for  mineral  purpoaes,  and  the  receiver's 
receipt  theretofore  issued  was  accordingly  or- 
dered canceled.  Upon  appeal  by  Leonhardy 
to  the  secretary  of  the  interior,  this  decision 
was  affirmed.  The  land  department  not  only 
had  Jurisdiction,  but  the  proceedings  appear 
to  have  been  regular  and  proper.  We  find 
nothing  In  the  case  of  Godding  t.  Decker,  3 
Colo.  App.  198,  32  Pac.  832,  to  mUltate 
against  this  conclusion.  That  court  was 
then  considering  the  position  of  a  proteetant 
with  reference  to  an  appeal  in  pre-emption 
conflicts,  and  the  right  was  d»iied;  but  that 
the  land,  office  should,  in  a  proper  case,  can- 
cel an  entry,  upon  its  own  motion,  although 
certificate  bad  been  issued,  is  expressly 
recognized.  And  the  same  is  true  of  Wilson 
V.  Fine,  40  Fed.  52,  where  It  was  held  that 
"an  entry  and  certificate  issued  to  a  settler, 
under  the  homestead  act,  for  land  subject 
to  entry  thereunder,  cannot  be  set  aside  or 
canceled  by  the  land  department,  on  its  own 
motion,  for  fraud  or  mistake  committed  or 
occurring  in  obtaining  or  issuing  It."  With- 
out expressing  any  opinion  upon  the  doctrine 
announced,  we  need  only  call  attention  to 
the  fact  that  it  is  expressly  predicated  upon 
the  assumption  that  the  land  was  subject 
to  entry  under  the  homestead  act.  Here  the 
reverse  Is  true.  The  land  is  not  subject  to 
entry  under  the  mining  laws.  The  title  of 
Mrs.  Leonhardy  under  her  placer  claim  hav- 
ing been  denied  for  the  reason  that  the  land 
was  agricultural,  and  for  this  reason  not 
subject  to  entry  as  mineral  lands,  avoided 
her  title  ab  initio,  and  the  very  condition 
was  presented  which  the  parties  had  agreed 
should  forfeit  the  policy  of  insurance.  The 
buildings  were  not  destroyed  by  flre  until 
nearly  18  months  had  expired  after  due  no- 
tice bad  been  given  Mrs.  Leonhardy  of  the 
failure  of  her  title.  It  was  certainly  her 
duty  to  have  promptly  notified  the  company 
of  this  failure,  and,  not  having  done  so,  she 
cannot  recover  in  this  action,  as  it  U  conced- 
ed that  the  same  defenses  can  be  made 
against  these  plaintiffs  as  could  be  made 
agiilnst  the  assured,  Mrs.  Leonhardy.  The 
company  assumes  no  greater  or  different 
burden  by  reason  of  the  loss  being  payable 
to  the  mortgagee.  No  effort  was  made  in 
the  coui't  below  to  show  that  the  company 
had  any  notice  whatever  of  the  failure  of 
title  to  the  realty.  Had  such  notice  been 
received,  and  no  action  taken  by  the  com- 
pany, perhaps  it  would  be  estopped  from 
denying  that  the  policy  was  In  force,  but 
such  estoppel  would  depend  upon  facts  and 
circumstances  not  now  before  the  court 

In  view  of  the  possibility  of  a  new  trial, 
we  sball  notice  two  other  assignments  of 
error  which  have  been  urged  upon  this  ap- 
peal. It  Is  claimed  that  there  was  a  prior 
Insurance  on  the  property  which  avoided  the 
policy,  but  the  evidence  shows  that  such 
prior  insurance  as  there  had  been  upon  the 
property  had  lapsed  at  the  time  of  the  lasa- 


ance  of  the  policy  sued  on.  Before  applica- 
tion was  made  for  this  policy,  the  mortgagees, 
acting  for  and  on  behalf  of  Mrs.  Leonhardy, 
made  inquiry  at  the  office  of  the  company 
which  issued  the  prior  insurance,  and  were 
Informed  that  such  insurance  had  been  can- 
celed, and  that  that  company  at  the  time 
had  no  insurance  upon  the  property.  Under 
these  circumstances,  we  agree  with  the  dis- 
trict court  that  the  poUcy  sued  upon  was  not 
forfeited  by  reason  of  other  insurance. 

So,  also,  with  reference  to  the  answ^  as 
to  the  amount  of  incumbrance  upon  the 
property,  viz.  that  It  was  $800,  Instead  of 
$5,000.  It  is  clear  that  this  part  of  the  ap- 
plication was  filled  out  by  an  agent  of  the 
defendant  company,  and  that  he  was  at  the 
time  correctly  informed  as  to  the  amount  of 
the  Incumbrance  upon  the  property,  and 
that  the  wror  In  the  application  occurred  as 
the  result  of  his  negligence,  and  through  no 
fault  of  the  assured.  It  appearing  that  the 
agent  of  the  company  wrote  down  this  an- 
swer In  the  printed  form  in  the  application, 
without  the  knowledge  of  the  assured,  and 
the  true  facta  having  been  communicated 
to  the  agent  at  the  time,  the  company  is  es- 
topped to  take  advantage  of  the  falsity  of 
the  answers.  Insurance  Co.  v.  Taylor,  14 
Colo.  499,  24  Pac.  333.  For  the  reasons  stat- 
ed the  judgment  must  be  reversed.  Re- 
versed. 

(21  Colo,  am 
JONES  V.  ASPEN  HARDWARE  C0.» 
(Supreme  Court  of  CJolorado.     May  20.  1895.) 
Title  op  Act—  Sdpficibsct  —  Traxspeb  to  In- 
valid Corporation— Epfeot— Right  to 
Claim  as  Copartnehship. 

1.  Acts  1887,  p.  406,  is  entitled  "An  act  to 
fix  the  fees  to  be  collected  by  the  secretary  of 
state  for  Ineorpomtion,  and  certain  other  privi- 
leges," the  body  of  the  act  relating  entirely  to  the 
fee  to  be  collected  for  filiuK  certificates  of  incor- 
poration, etc.,  and,  in  addition  thereto,  providing 
that  no  snch  corporation  "shall  have  or  exercise 
any  corporate  powers,  or  be  permitted  to  do  any 
bnsiness  in  this  state  until  the  said  fee  shall  have 
been  paid."  Held,  that  such  provision  is  so  close- 
ly related  to  the  general  subject  of  the  act  as  to 
be  a  proper  matter  for  legislation  under  the  title 
selected. 

2.  Where  a  company  relies  on  its  corporate 
capacity,  it  assnmes  the  burden  of  establishing 
the  same. 

3.  To  constitute  a  de  facto  corporation  there 
mr.Bt  be  either  a  charter  or  a  law  author!  zinK  the 
creation  of  such  corporation,  with  an  attempt  in 
good  faith  to  comply  with  its  terms,  and  a  user  or 
attempt  to  exercise  oornorate  powers  thereunder. 

4.  Under  Acts  1887.  p.  406.  §  1,  providinff 
that  no  corporation  shall  have  or  exercise  any  cor- 
porate powers  until  the  fee  for  filing  its  articles 
of  incorporation  with  the  secretary  of  state  is  paid, 
a  transfer  of  property  to  an  association  prior  to 
the  filinjf  of  stich  articles  gives  the  transferee  no 
title  as  a  corporation. 

5.  A  partnership  sold  its  stock  of  goods  to 
E..  but  on  his  fnilure  to  comply  with  the  terms 
of  the  agreement,  a  new  arrangement  was  made 
to  form  a  corpnration,  and  articles  of  incorporation 
were  filed  with  the  county  clerk.  A  du^ctor's 
meeting  was  then  held,  at  which  E.,  who  was  a 
director,  transferred  to  the  association  the  stock 

1  Rehearing  denied  June  7, 1808. 
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of  goods,  the  articles  of  Incorporation  not  hav- 
ing yet  been  filed  with  the  secretary  of  state  as 
required  by  Act  1887,  p.  406,  §  1,  and  before  the 
same  were  filed  E.'s  creditors  attached  the  prop- 
erty 80  conveyed.  Bdd,  that  the  transferee 
might  maintain  an  action  of  replevin  as  a  partner- 
ship, and  recover  the  goods. 

6.  One  is  not  estopped  to  deny  the  corporate 
existence  of  an  association  by  having  dealt  there- 
with, unless  there  is  at  least  a  de  facto  corpora- 
tion. • 

Error  to  district  court,  Pitkin  county. 

ActioD  of  replevin  by  the  Aspen  Elardware 
Company  against  Albert  H.  Jones.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

The  Aspen  Hardware  Company  Instituted 
this  suit  in  the  court  below  for  the  purpose  of 
recovering  a  stock  of  goods  seized  by  the 
United  States  marshal  under  a  writ  of  at- 
tachment Issued  out  of  the  circuit  court  of  the 
United  States  at  the  suit  of  Joseph  A.  Thatch- 
er, plaintiff,  against  one  A.  B.  Eads.  The 
only  question  in  the  case  has  reference  to  the 
corporate  capacity  of  defendant  In  error,  It 
not  having  filed,  prior  to  the  attachment  levy, 
Its  certificate  of  Incorporation  with  the  secre- 
tary of  state,  as  required  by  statute  (Sess. 
Laws  1887,  p.  406).  In  the  district  court 
judgment  was  entered  In  favor  of  the  com- 
pany. The  statute  reads  as  follows;  "Every 
corporation,  Joint  stock  company  or  association. 
Incorporated  by  or  under  any  general  or  spe- 
cial law  of  this  state,  or  by  or  under  any  gen- 
eral or  special  law  of  any  foreign  state  or  king- 
dom, or  of  any  state  or  territory  of  the  United 
States  beyond  the  limits  of  this  state,  having 
capital  stock  divided  Into  shares,  shall  pay  to 
the  secretary  of  state  for  the  use  of  the  state, 
a  fee  of  ten  dollars,  In  case  the  capital  stock 
wlilch  said  corporation,  Joint  stock  company 
or  association,  is  authorized  to  have,  does  not 
exceed  one  hundred  thousand  dollara;  but, 
in  case  the  capital  stock  thereof  Is  in  excess 
of  one  hundred  thousand  dollars,  the  secre- 
tary of  state  shall  collect  the  further  sum 
of  ten  (10)  cents  on  each  and  every  thousand 
dollars  of  such  excess,  and  a  like  fee  of  ten 
cents  on  each  thousand  of  the  amount  of  each 
subsequent  Increase  of  stock.  The  said  fee 
shall  be  due  and  payable  upon  the  filing  of 
the  certificate  of  Incorporation,  articles  of 
association,  or  charter  of  said  corporation, 
Joint  stock  company  or  association,  In  the  of- 
fice of  the  secretary  of  state;  and  no  such 
corporation,  joint  stock  company  or  associa- 
tion shall  have  or  exercise  any  cori>orate 
powers  or  be  permitted  to  do  any  business 
in  this  state  until  the  said  fee  shall  have 
been  paid;  and  the  secretary  of  state  shall 
not  file  any  certificate  of  Incorporation,  ar- 
ticles of  association,  charter  or  certificate  of 
the  Increase  of  capital  stock,  or  certify  or 
give  any  certificate  to  any  such  corporation, 
Joint  stock  company  or  association,  until  said 
fee  shall  have  been  paid  to  him.  But  this  act 
shall  not  apply  to  corporations  not  for  pc- 
cunlai-y  profit,  or  corporations  organized  for 
religious,  educational  or  benevolent  purposes." 
Acts  1887,  p.  406,  i  1. 


A.  B.  McKinley,  Hugh  Butler,  and  WUson 
&  Salmon,  for  plalntUC  in  error.  W.  W. 
Cooley  and  H.  W.  Clark,  for  defendant  iu 
error. 

HATT,  C.  J.  (after  stating  the  facts).  In 
November,  A.  D.  1889,  Shepard  &  Bowles, 
as  copartners,  were  doing  a  general  hardware 
business  In  the  city  of  Aspen,  and  during  that 
month  made  a  sale  of  their  business,  stock  In 
trade,  good  will,  etc.,  to  A.  B.  Eads,  the  con- 
sideration for  th)s  transfer  being  certain  real 
estate  and  the  assumption  of  certain  Indebted- 
ness of  the  firm  ot  Shepard  &  Bowles.  Eads 
being  unable  to  comply  with  the  terms  of  the 
agreement,  a  new  arrangement  was  made 
between  the  parties,  and  an  organization 
known  as  the  Aspen  Hardware  Company  was 
formed  by  Bowles,  Eads,  and  one  Kettler. 
The  articles  of  Incorporation  provided  that 
the  affairs  of  the  company  should  be  managed 
by  a  board  of  three  directors,  naming  Bowles, 
Eads,  and  Kettler  as  such  directors  tor  the 
first  year.  It  was  the  evident  Intention  of  the 
parties  that  the  company  should  be  duly  and 
legally  incorporated,  and  to  this  end  they 
caused  to  be  executed  articles  of  incorpora- 
tion on  the  16th  day  of  November,  1889,  In 
due  form,  and  immediately  filed  the  same 
with  the  clerk  and  recorder  of  Pitkin  county. 
For  some  reason,  not  explained  by  the  evi- 
dmce,  the  articles  were  not  filed  in  the  office 
of  the  secretary  of  state  until  after  the  levy 
of  the  writ  of  attachment  hereinafter  re- 
ferred to,  and  not  until  the  day  upon  which 
this  suit  in  replevin  was  Instituted,  but  wheth- 
er before  or  after  the  commencement  of  this 
action  does  not  clearly  appear  from  the  evi- 
dence. After  the  articles  were  filed  with  the 
comity  clerk,  the  board  of  directors  held  a 
meeting,  ^ected  officers,  caused  capital  stock 
to  be  issued,  etc.,  Eads  being  present  and 
participating  in  this  meeting,  at  which 
Bowles  was  elected  president,  Eads  vice  pres- 
ident, and  Kettler  secretary  and  treasurer. 
Thereupon,  Eads,  for  a  valuable  considera- 
tion, sold  and  transferred  the  property  to  the 
new  organization,  and  Mr.  Bowles  from  that 
time  forward  conducted  the  business  for  the 
Aspen  Hardware  Company,  selling  gooas  and 
purchasing  new  goods  in  the  cori)orate  name. 
Eads,  soon  after  the  sale,  left  the  town  of 
Aspen,  and  did  not  return,  nor  personally 
take  part  in  the  business  at  that  point,  but 
continued  as  a  director  and  vice  president 
of  the  company,  and  retained  a  portion  of  his 
stock,  although  he  had  sold  a  part  of  it  prior 
to  the  levy  of  the  writ  of  attachment.  The 
business  was  thus  continued  until  July  31, 
1890,  when  a  suit  was  commenced  by  Thatch- 
er, plaintiff,  against  A.  B.  Eads,  and  the  prop- 
erty in  question  levied  upon  as  the  property 
of  the  defendant  in  that  suit,  and  this  action 
of  replevin  was  immediately  instituted  to  re- 
cover possession  of  the  property,  or  its  value. 

The  controversy  in  this  case  Is  narrowed 
to  the  single  question  of  the  capacity  of  de- 
fendant In  error  to  take  title  to  the  prop- 
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crty  In  controversy  as  a  corporation  at  the 
time  of  the  attempted  transfer  by  Bads,  It 
not  having  at  that  time  filed  Its  articles  of 
Incorporation  with  the  secretary  of  state, 
or  paid  the  fee  for  such  flliug,  as  provided 
by  the  statute  of  1887.  Sess.  Laws  1887,  p. 
406.  .This  is  the  first  time  the  effect  of  this 
statute  has  been  before  this  court  for  con- 
sideration, although  in  Edwards  v.  Railroad 
Co.,  13  Colo.  69,  21  Pac.  1011,  the  constitu- 
tionality of  a  somewhat  similar  act  was  un- 
der review.  That  act  was  attacked  upon 
several  grounds,  among  which  was  that  It 
was  void  because  the  subject  was  not  clear- 
ly expressed  in  the  title,  the  title  being 
"An  act  to  provide  for  the  formation  of  cor- 
porations"; and  It  was  held  that  this  title 
was  sufficient  to  cover  legislation  requiring 
a  fee  to  be  paid  for  filing  the  certificate  of 
Incorporation,  under  the  principle  that  the 
same  was  germane  to  the  general  subject 
expressed  In  the  title,  and  that  legislation 
fixing  the  amount  of  such  fee,  time  of  pay- 
ment, etc.,  was  not  obnoxious  to  the  consti- 
tutional provision  with  reference  to  titles. 
The  act  of  1887,  now  under  consideration.  Is 
entitled  "An  act  to  fix  the  fees  to  be  col- 
lected by  the  secretary  of  state  for  Incorpo- 
ration and  certain  other  privileges."  The 
body  of  the  act,  however,  relates  entirely  to 
the  fee  to  be  charged  and  collected  for  filing 
certificates  of  Incorporation,  articles  of  as- 
sociation, charters,  or  Increase  of  capital 
stock  of  Joint-stock  companies,  and,  in  ad- 
dition thereto,  provides  that  "bo  such  corpo- 
ration, joint-stock  company,  or  association 
"shall  have  or  exercise  any  corporate  pow- 
fsrs  or  be  permitted  to  do  any  business  In 
tbis  state  until  the  said  fee  shall  hare  been 
paid.  •  •  •"  This  provision  is  so  closely 
allied  to  the  general  subject,  which  Is  the 
fixing  of  fees  for  filing  certificates  of  incor- 
poration, etc.,  that  under  the  uniform  rule 
of  decisions  In  tbis  state  it  must  be  held  to 
be  a  proper  matter  for  legislation  under  the 
title  selected.  Canal  Co.  v.  Bright,  8  Colo. 
144,  0  Pac.  142;  People  v.  Ooddard,  8  Colo. 
432,  7  Pac.  301;  People  v.  Scott,  9  Colo.  422, 
12  Pac.  008;  Dallas  v.  Redman,  10  Colo.  297, 
15  Pac.  397;  Edwards  v.  Railroad  Co.,  su- 
pra. In  re  Pratt,  19  Colo.  138,  34  Pac.  680. 
In  this  case  the  Aspen  Hardware  Company 
claims  title  to  the  property  In  dispute  In  Its 
corporate  capacity,  and  not  as  a  copartner- 
ship. It  Is  admitted  that  the  fee  for  filing 
the  certificate  of  Incorporation  with  the  sec- 
retary of  state  was  not  paid  prior  to  the 
levy  of  the  writ  of  attachment,  and  that  the 
certificate  was  not  filed  In  the  office  of  the 
secretary  of  state  until  alKtut  the  time  of  the 
bringing  of  the  present  action,  the  evidence 
leaving  the  exact  time  uncertain.  It  Is  to 
be  remembered  that  in  this  case  the  corpo- 
ration Is  the  party  plaintiff,  and  it  may  be 
stated  as  a  general  rule  that  when  a  com- 
pany relies  on  its  corporate  capacity  It  as- 
sumes the  burden  of  establlshiug  such  ca- 
pacity.   The  language  of  the  act  is  plain  and 


unambiguous.  It  reads,  "No  such  corpora- 
tion •  •  •  shall  have  or  exercise  any  cor- 
porate powers.  •  •  ♦"  The  taking  of  title 
to  property  was  certainly  the  exercise  of  a 
corporate  power,  and  as  such  prohibited  by 
the  express  terms  of  the  statute.  This  Is 
not  controverted  by  counsel  for  appellee,  but 
It  Is  contended  that  Eads,  having  assisted  in 
the  organization  of  the  corporation,  and  hav- 
ing sold  to  It  the  hardware  stock,  is  es- 
topped from  denying  the  corporate  existence 
of  the  company,  and  that  the  attaching  cred- 
itor took  the  property  subject  to  the  same 
estoppel.  The  doctrine  of  estoppel  cannot 
be  successfully  invoked,  we  think,  unless  the 
corporation  has  at  least  a  de  facto  existence. 
The  rule  Is  stated  as  follows  by  Morawetz 
on  Private  Corporations  (section  730),  It  hav- 
ing been  first  announced  In  the  case  of 
Brouwer  v.  Appleby,  1  Sandf.  158:  "A  de- 
fendant who  has  contracted  with  a  corpora- 
tion de  facto  is  never  permitted  to  allege 
any  defect  In  Its  organization  as  affecting  Its 
capacity  to  contract  or  sue,  but  that  all  such 
objections,  If  valid,  are  only  available  on  be- 
lialf  of  the  sovereign  power  of  the  state."  It  • 
Is  also  well  settled  that  to  constitute  a  de 
facto  corporation  there  must  be  either  a 
charter  or  a  law  authorizing  the  creation  of 
such  a  corporation,  with  an  attempt  in  good 
faith  to  comply  with  Its  terms,  and  also  a 
user  or  attempt  to  exercise  corporate  powers 
under  It  Duggan  v.  Investment  Co.,  11 
Colo.  113,  17  Pac.  105;  Bates  v.  Wilson,  14 
Colo.  140,  24  Pac.  99.  A  de  facto  corpora- 
tion can  never  be  recognized  In  violation  of 
a  positive  law.  This  principle,  which  seems 
to  be  supported  by  all  the  authorities,  Is  thus 
stated  by  Morawetz  on  Private  Corporations 
(section  758):  "If  the  formation  of  a  corpo- 
rate association  is  not  only  prohibited  by 
this  general  rule  of  the  common  law,  but  Is 
also  In  violation  of  some  principle  of  moral- 
ity or  public  policy,  or  a  positive  statutory 
prohibition,  the  parties  forming  such  associa- 
tion will  not  be  legally  bound  by  their  agree- 
ment of  membership,  and  the  courts  will  not 
recognize  the  association,  either  as  among 
Its  members  or  against  third  parties."  To 
recognize  the  defendant  as  a  de  facto  corpo- 
ration, wonld,  as  we  have  seen,  be  in  direct 
conflict  with  the  express  language  of  the  act, 
which  declares  that  without  the  payment  of 
the  fee  the  corporation  shall  have  no  corpo- 
rate power. 

One  object  of  this  statute  Is  to  i-estrict  the 
organization  of  "wild-cat"  corporation's,  It 
being  supposed  that  the  Increased  fee  re- 
quired by  the  act  would,  In  a  measure  at 
least,  prevent  the  overcapitalization  of  com- 
panies. The  legislature  being  of  the  opinion 
that  this  purpose  would  be  advanced  by  re- 
quiring the  fee  to  be  paid  as  a  condition  pn- 
cedent  to  the  exerelse  of  any  corporate  pow- 
er, it  Is  the  duty  of  the  courts  to  give  effect 
to  this  intent  as  the  same  is  manifest  from 
the  plain  language  of  the  act.  The  taking 
of  title  to  the  property  in  controversy  being 
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(he  exercise  of  a  corporate  power,  and,  as 
such,  forbidden  until  tlie  fee  for  filing  has 
been  paid.  It  follows  tbat  the  title  of  the 
Aspen  Hardware  Company  as  a  corporation 
cannot  be  npheld.  Having  failed  to  comply 
with  the  statute,  the  Aspen  Hardware  Com- 
pany, at  the  time  of  the  transfer,  was  nei- 
ther a  de  Jure  nor  a  de  facto  corporation,  but 
simply  a  yoluntary  association  of  individa- 
als  in  the  nature  of  a  copartnership. 

There  is  a  broad  distinction  between  those 
acts  made  necessary  by  the  statute  as  a  pre- 
requisite to  the  exercise  of  corporate  powers 
and  those  acts  required  of  individuals  aeek- 
ing  Incorporation,  but  not  made  prerequisites 
to  the  exercise  of  such  powers.  "In  respect 
to  the  former,  any  material  omission  will  be 
fatal  to  the  existence  of  the  corporation,  and 
may  be  taken  advantage  of  collaterally  in 
any  form  In  which  the  fact  of  incorporation 
can  properly  be  called  in  question.  In  re- 
spect to  the  latter,  the  incorporation  is  re- 
sponsible only  to  the  government  in  a  direct 
proceeding  to  forfeit  the  charter."  Abbott 
V.  Kefinlng  Co.,  4  Neb.  416.  The  omission 
in  this  case  is  of  acts  of  the  former  class, 
and  consequently  there  was  no  corporation 
in  esse  at  the  time  of  the  levy  of  the  writ, 
while  the  evidence  leaves  it  in  doubt  if  this 
omission  had  been  supplied  prior  to  the  in- 
stitution of  the  present  action.  But  although 
it  could  not  at  the  time  exercise  any  corpo- 
rate power,  this  did  not  prevent  the  Aspen 
Hardware  Company  from  taking  title  to  the 
property  as  a  copai-tnership.  In  other  words, 
under  the  conceded  facts,  the  company  was 
not  at  the  time  a  corporation,  but  this  will 
not  preclude  it  from  maintaining  the  action 
as  a  copartnership.  The  plaiuUfC  sues  as  the 
Aspen  Hardware  Company,  and  me  facts  al- 
leged show  that  such  company  was  a  copart- 
nership, and  not  a  corporation.  There  is 
nothing  in  the  name  of  the  association  to 
conflict  with  this,  as  at  common  law  part- 
ners ma.v  carry  on  business  under  any  name 
they  choose.  They  are  bound  rather  by 
ihelr  acts  than  by  tlie  style  which  they  give 
to  themselves.  Cook,  Stock  &  Stockh.  §  233; 
Uhaffe  V.  Ludellng,  27  La.  Ann.  607.  This 
principle  has  l)een  applied  in  many  cases 
where  parties  have  set  up  the  defense  of  in- 
dividual nonliability  by  reason  of  having  di- 
rected an  incorporation  to  be  liad,  but  where 
none  in  fact  was  consummated.  Cook,  Stock 
&  Stockh.  §1  233,  234;  Abbott  v.  Refining 
Co.,  supra;  Empire  Mills  v.  Alston  Grocery 
Co.  (Tex.  App.)  15  S.  W.  505.  The  law  hav- 
ing cast  this  liability  upon  the  members  of 
the  association,  we  think  they  must  be  given 
the  advantages  accorded  a  copartnership. 
So,  in  this  case,  while  we  feel  compelled  un- 
der the  statute  to  deny  plaintiff's  right  of 
recovery  as  a  corporation,  we  think  they 
may  maintain  the  action  as  a  copartnership. 
The  cause  will  accordingly  be  reversed  and 
remanded,  with  directions  to  the  district 
court  to  allow  the  parties  to  amend  their 
pleadings  as  they  may  be  advised.    Beversed. 


I  '  (21  Colo.  251) 

PEOPLE  ex  rel.  SMITH  v.  DISTRICT 
COURT  OF  SECOND  JUDI- 
CIAL DISTRICT  et  al. 
(Supreme  Court  of  Colorado.     May  20,  1895.) 
DlvoBCE— Alimony  and  Codkbel  Fees— Failuk* 
TO  Pay— Commitment  for  Contempt — 
Writ  op  Frobibitiok. 

1.  A  writ  of  prohibition  is  not  a  writ  of  right, 
but  rests  in  the  sonnd  discretion  of  the  court;  and 
the  only  inqniries  permitted  are  whether  the  in- 
ferior tribunal  is  exercising  a  jurisdiction  it  does 
not  possess,  or,  having  jurisdiction  of  the  sub- 
ject-matter and  paMies,  it  has  exceeded  its  legiti- 
mate powers. 

2.  An  order  granted  on  application  for  tem- 
porary alimony  and  attorney's  tees,  and  providing 
In  part  for  the  payment  of  counsel  fees  directly 
to  plaintiff's  attorney,  is  not  void,  but,  at  moat, 
only  au  irregular  exercise  of  jarisdiction. 

3.  The  remedy  by  execution  for  the  collec- 
tion of  alimony  awarded  in  divorce  proceedinits 
(Sess.  Laws  1893,  §  8,  p.  240)  does  not  take  away 
from  the  court  its  inherent  power  to  paniah,  by 
way  of  contempt,  a  party  refusing  to  obey  a  valid 
order  directing  him  to  pay  alimony  and  counsel 
fees. 

4.  Tlie  snbsequrait  reconciliation  of  the  par- 
ties to  a  divorce  suit,  after  an  order  for  temporary 
alimony  and  counsel  fees  has  been  enteren.  and 
the  release  of  def&ndant  by  plaintiff  from  liability 
thereunder,  will  not  abrogate  that  portion  of  sucn 
order  relating  to  the  payment  of  counsel  fees. 

5.  An  order  for  temporary  alimony  and  coun- 
sel fees  is  reviewable  on  appeal,  or  by  writ  of  er- 
ror, and  the  failure  of  a  party  to  avail  himself 
of  these  remedies  in  proper  time  is  not  ground  for 
granting  a  writ  of  prohibition. 

Original  proceeding,  on  the  relation  of 
Hugh  Smith,  for  a  writ  of  prohibition  to  the 
district  court  of  the  Second  judicial  district, 
and  Peter  L.  Palmer,  district  Judge.     Denied. 

In  the  district  court  of  Arapahoe  county, 
Mary  Smith  instituted  a  suit  for  divorce 
against  the  relator,  Hugh  Smith.  After  fil- 
ing the  complaint  she  filed  an  application  for 
temporary  alimony  and  counsel  fees.  Due 
notice  of  the  application  was  given  to  the  de- 
fendant. The  parties  appeared  before  the 
court,  a  hearing  was  had,  and  on  the  5th 
day  of  February,  1895,  the  court,  inter  alia, 
ordered  the  defendant,  who  is  the  relator 
here,  to  pay  to  the  plaintiff,  for  temporary 
support  and  maintenance,  $60,  on  or  before 
February  1,  1895,  and  the  sum  uf  $60  per 
month  on  the  1st  day  of  each  month  there- 
after during  the  pendency  of  the  action,  and 
to  "pay  to  Robert  W.  Bonynge,  on  or  before 
the  10th  day  of  February,  1895,  the  sum  of 
two  hundred  dollars,  to  be  applied  on  ac- 
count of  his  services  as  counsel  for  the  plain- 
tiff In  this  action."  The  defendant  acquies- 
ced In  this  order,  and  made  the  first  pay- 
ment of  $60  for  plaintiff's  support,  but  fail- 
ed to  comply  with  the  order  for  the  payment 
of  counsel  fees,  and  the  second  monthly 
payment  upon  the  alimony.  On  the  4tb  day 
of  March,  1895,  upon  the  application  of 
jlaintiff,  the  court  issued  a  citation  to  the 
defendant  to  show  cause  why  he  should  not 
be  punished  for  contempt  for  such  failure. 
Hearing  upon  the  citation  was  fixed  for  the 
7th  of  March,  when  the  defendant  appeared 
in  court,  and  expressly  averred  that  he  liad 
no  desire  to  evade  the  performance  of  the 


Digitized  by 


Google 


Colo.) 


PEOPLE  0.  DISTRICT  COURT. 


461 


-order  touching  the  alimony  and  counsel  fees, 
and  sLnted  in  writing  that  he  regarded  the 
Kiiine  as  a  binding  obligation,  and  was  as 
-desirous  of  performing  It  as  the  plaintifT  was 
;ii'  having  it  performed.  The  defendant  as- 
serted tiiat  he  had  made  every  effort  to  com- 
ply with  the  order,  but,  by  reason  of  a  series 
of  misfortunes,  his-  efforts  proved  abortive. 
Thereupon  he  asked  for  further  time,  solely 
to  give  him  an  opportunity  to  borrow,  upon 
-certain  property  which  he  owned,  a  sufficient 
sum  of  money  to  comply  with  the  rule. 
Deeming  this  request  for  a  continuance  a 
reasonable  one,  the  court  granted  time  for 
farther  hearing  upon  such  citation  until  the 
25th  day  of  March,  following,  when  the  de- 
fendant again  appeared,  and  made  a  further 
-showing  to  the  effect  that  since  the  former 
bearing  the  plaintiff  and  the  defendant  had 
become  reconciled,  and  were  living  together 
aA  husband  and  wife,  and  desired  that  the 
said  suit  be  dismissed.  Defendant  further 
showed  that  the  plaintiff  had  released  and 
-discharged  him  from  liability  in  respect  to 
the  jtaymcnt  of  the  alimony  and  counsel  fees 
provided  in  said  order  of  the  court  It  ap- 
peared also  that  the  wife  had  notified  her 
-counsel  that  she,  individually,  would  pay 
him  for  his  services.  Prior  to  this  time,  how- 
ever, the  attorney  for  the  wife,  having  heard 
An  Intimation  that  there  was  a  prospect  of 
this  settlement  between  the  parties  to  the 
suit,  duly  served  on  the  cleric  of  the  court 
and  upon  the  parties  a  notice  to  the  effect 
that  he  would  insist  upon  the  payment  of  his 
-counsel  fees  provided  for  In  said  order,  and 
objected  to  the  dismissal  of  said  suit,  unless 
and  until  his  fees  were  paid.  The  suit  was 
not  dismissed,  but  is  still  pending  In  the 
«ourt,  and  there  Is  nothing  In  the  record  to 
show  any  attempt  or  offer  by  the  plaintiff  to 
withdraw  the  same,  except  this  statement 
that  she  notified  her  attorney  of  her  desire 
that  it  should  be  dismissed.  Upon  the  final 
hearing,  on  March  25th,  the  court  refused  to 
-discharge  the  rule  for  the  payment  of  coun- 
■sel  fees,  but,  on  the  contrary,  made  it  abso- 
lute. Thereafter,  and  on  the  5th  day  of 
April,  the  court,  speaking  by  the  Judge  there- 
of, notified  relator,  who  was  then  present  in 
.court,  that  If  said  counsel  fees  were  not  paid 
by  10  o'clock  on  Monday,  the  8th  of  April, 
the  court  would  commit  relator  to  Jail  for 
contempt  of  court 

Whltford  &  Llndsley,  for  plaintiff.  B.  W. 
Bonynge,  for  defendant 

CAMPBELL,  J.  (after  stating  the  facts). 
1.  In  this  state  the  doctrine  is  well  settled 
that  a  writ  of  prohibition  Is  not  a  writ  of 
right,  but  rests  In  the  sound  discretion  of  the 
court  The  only  inquiry  permitted  is  as  to 
"whether  the  Inferior  Judicial  tribunal  is  ex- 
ercising a  Jurisdiction  it  does  not  possess,  or, 
having  Jurisdiction  over  the  subject-matter 
and  the  parties,  has  exceeded  its  legitimate 
powers."  Leonard  v.  Bartels,  4  Colo.  93;  Peo- 
ple T.  District  Court  of  Lake  Co.,  6  Colo.  534; 


Melnerney  t.  City  of  Denver,  17  Colo.  302,  29 
Pac.  516,  and  cases  cited;  People  v.  District 
Court  of  El  Paso  Co.,  19  Colo.  343,  35  Pac. 
731.  The  court  undoubtedly  had  Jurisdiction 
over  the  subject-matter  of  this  suit  as.  well  as 
of  the  parties,  and  had  the  power  to  make 
the  award  of  counsel  fees  in  question.  On 
this  application,  therefore,  the  only  question 
for  the  court  to  determine  is  whether  the 
court  below  exceeded  its  Jurisdiction.  The 
position  of  relator  Is  that  the  order,  or  that 
part  of  It  providipg  for  the  payment  of  coun- 
sel fees  directly  to  the  attorney  for  the  plain- 
tiff, was  wholly  void,  because  it  was  a  Judg- 
ment rendered  against  the  defendant  in  the 
action,  in  favor  of  one  not  a  party  to  the  suit 
If  this  particular  Judgment  Is  wholly  void, 
then  this  writ  should  issue;  certainly,  unless 
the  relator  lias  some  other  speedy,  ample,  and 
adequate  remedy  at  law,  to  whldi  he  should 
have  resorted.  He  relies  chiefly  upon  the  deci- 
sion in  the  case  of  Sharon  v.  Sharon,  75  Cal.  1, 
10  Pac.  345.  In  that  case  the  order  granted 
upon  determination  of  the  application  for  tem- 
porary alimony  and  counsel  fees  was,  in  effect 
a  Judgment  that  the  defendant  in  the  action 
I>ay  to  the  numerous  counsel  for  the  plaintiff 
certain  designated  sums  of  money  therein 
specified.  In  passing  upon  this  order  the  court 
used  this  language:  "The  order  here  was  a 
direct  money  Judgment  in  favor  of  persons  not 
imrties  to  the  suit  and  to  tliat  extent  was  Ir- 
regular and  void."  It  is  by  placing  emphasis 
upon  this  last  word  that  counsel  for  relator 
chiefly  relies.  Upon  appeal  the  order  In  the 
Sharon  Case  was  reversed,  upon  the  ground, 
however,  that  the  fees  awarded  were  grossly 
excessive,  although  the  court  did  remark  that 
It  was  hrregular  and  void.  In  the  subsequent 
case  of  Storke  v.  Storke,  99  Cal,  621,  34  Pac. 
339,  the  court  held  that  an  order,  resulting 
from  an  application  for  temporary  alimony 
and  counsel  fees,  dh:ecting  $50  to  be  paid  "to 
the  attorney  fw  the  plaintiff,"  was  irregular. 
Upon  appeal  from  the  order  in  question  the 
court  refused  to  reverse  the  Judgment  for  such 
irregularity,  but  modified  it,  and  directed  the 
court  below  to  change  it  by  requiring  the  at- 
torney's fee  to  be  paid  to  the  plaintiff;  and 
as  thus  amended,  the  order  was  affirmed.  The 
coiurt  uses  the  following  language:  "It  is  prob- 
able that  the  direction  to  pay  the  money  to 
the  attorney  was  a  mere  clerical  mistake  ;'and 
we  think  it  a  proper  case  for  a  modification  of 
that  part  of  the  order,  rather  than  a  reversal." 
This  is  enough  to  show  that  the  supreme 
court  of  California,  at  least  did  not  consider 
the  Judgment  void,  for,  if  it  had  been,  a  re- 
versal must  have  followed;  but  being  merely 
irregular,  it  was  a  judgment  within  the  Juris- 
diction of  the  court,  and  was  the  result  either 
of  a  clerical  mistake,  or  an  Irregular  exercise 
of  Jurisdiction  rightfully  possessed.  There  are 
other  cases,  which  we  do  not  deem  it  neces- 
sary to  dte,  wherein  orders  in  like  cases 
which  provide  for  the  payment  directly  to  the 
attorney  of  the  counsel  fees  awarded  are  rec- 
ognized as  proper,  and  in  accordance  with  the 
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practice  In  chancery  courts  In  like  cases.  But 
It  is  not  necessary  for  us  to  determine  whetli- 
er  or  not  sucli  order  is  a  proper  one  to  be 
made.  If  the  court  did  not  exceed  its  juris- 
diction in  granting  the  order,  this  wilt  should 
.not,  for  that  reason,  lie.  We  hold  that  the 
judgment  la  not  Told,  but,  at  most,  only  ir- 
regular. 

2.  In  support  of  this  application  the  relator 
relies  upon  anotiier  and  distinct  proposition, 
viz.  that  the  court  had  no  power  to  imprison 
the  defendant  for  a  failure  to  comply  with  a 
valid  judgment  against  him  for  counsel  fees. 
First,  he  contends  that.  In  the  absence  of  a 
statute  concerning  this  subject,  it  Is  not  con- 
tempt for  a  defendant  to  refuse  to  comply 
with  such  an  order.  It  is  true  that  the  rem- 
edy is  a  b^rsh  one,  and  should  be  used  only 
In  extreme  cases;  but  Its  harshness  and  sever- 
ity are  not  insuperable  objections  to  its  ap- 
propriateness, and  to  its  use  in  a  proper  case. 
This  doctrine  is  recognized  in  Daniels  v.  Dan- 
iels, 9  Colo.  133,  10  Pac.  657,  and  in  Re  Fan- 
ning, 40  Minn.  4,  41  N.  W.  1070.  Our  statute 
(Sess.  Laws  1893,  §  9,  p.  240),  we  think,  em- 
powers a  court.  In  a  proper  case,  to  apply  this 
remedy;  but,  as  it  also  authorizes  the  issu- 
ance of  an  execution  for  the  collection  of  ali- 
mony thus  awarded,  the  relator  insists  that, 
by  necessary  construction,  all  other  remedies 
are  excluded.  We  think  not  liowever.  The 
statutwy  remedy  by  execution  in  this  case  is 
merely  cumulative.  Wharton  v.  Wharton,  57 
Iowa,  696,  11  N.  W.  638.  The  attachment  for 
contempt,  moreover,  exists  independent  of 
statute,  and  issues  by  a  court,  in  the  exercise 
of  its  ordinary  and  inherent  powers;  and  the 
giving  of  the  remedy  by  execution  was  not, 
in  our  judgment,  intended  to  take  away  from 
the  court  its  inherent  power  to  punish  by  way 
of  contempt,  in  extreme  and  unusual  cases. 
The  remedy,  therefore,  in  ovir  judgment,  in 
the  proper  case,  still  exists.  There  is  no  com- 
plaint h«e  that  the  threatened  imprisonment 
is  to  be  unreasonable  or  excessive,  or  that  it  is 
not  the  only  efficient  remedy.  We  are  left 
without  any  information  as  to  particulars.  In 
this  connection,  see  O'Callaghan  v.  O'Calla- 
ghan,  69  111.  5r,2;  1  Enc.  PL  &  Prac.  p.  436  et 
seq.,  and  cases  cited. 

3.  It  Is  unquestionably  true  that  a  subse- 
quent change  of  circumstances  may  consti- 
tute an  answer  In  contempt  proceedings;  and 
relator  here  claims  that  the  reconciliation  of 
the  parties  to  the  divorce  suit  after  the  order 
for  temporary  alimony  and  counsel  fees  was 
entered,  and  the  release  of  the  defendant 
by  the  plaintiff  from  his  liability  thereunder, 
is  a  sufficient  answer  to  the  citation.  Un- 
doubtedly, this  is  true  as  to  the  order  to  pay 
alimony  to  his  wife,  but  that  portion  of  the 
order  which  adjudged  him  to  x>ay  counsel 
fees  is  beyond  the  power  of  the  parties  to 
the  suit  to  abrogate.  The  utmost  that  can 
be  claimed  by  relator  (which  claim  he  ex- 
pressly repudiates)  is  that  the  judgment  was. 
in  effect,  one  in  favor  of  the  plaintiff,  for  the 
use  and  benefit  of  her  attorney.     If  so,  she 


cannot  set  aside  this  order  in  favor  of  her 
attorney  merely  because  she  and  her  hus- 
band were  reconciled,  and  desired  no  longer 
to  prosecute  the  suit  Weaver  v.  Weaver,  33 
Ga.  172;  Courtney  v.  Courtney,  4  Ind.  App. 
221,  30  N.  E.  914.  See,  also,  Aspinwall  v. 
Sabin,  22  Neb.  73,  34  N.  W.  72,  where  fraud 
in  such  a  settlement  of  the  suit  was  alleged, 
and  it  was  held  that  the  court  would  main- 
tain jurisdiction  to  compel  the  payment  of 
the  counsel  fees  theretofore  awarded.  In 
the  case  at  bar  it  would  be  a  legal  fraud 
upon  the  counsel.  If  these  parties  could  thus 
defeat  his  claim. 

4.  Although  the  court  refused  to  discharge 
the  rule  as  to  the  payment  of  counsel  fees, 
notwithstanding  the  subsequent  reconcilia- 
tion of  the  parties,  and  their  desire  to  dis- 
miss the  suit,  yet  the  defendant  in  the  case 
never  applied  to  the  court  below  to  correct 
the  particular  error  in  the  judgment  wherein 
It  is  claimed  to  be  void,  nor  did  he,  by  ap- 
peal or  writ  of  error  to  the  court  -of  appeals, 
seek  to  reverse  this  judgment  for  counsel 
fees,  upon  which  judgment  the  threatened 
commitment  for  contempt  was  based.  In 
Daniels  v.  Daniels,  supra,  it  was  held  that 
an  order  for  temporary  alimony  and  counsel 
fees  is  an  appealable  order,— one  that  may 
be  reviewed  either  upon  appeal  or  writ  of 
error.  That  decision  was  under  the  appeal 
act  of  1885,  but  the  reasoning  of  the  court 
shows  that  a  Judgment  for  temporary  ali- 
mony is  a  final  Judgment.  Such  a  remedy 
is  speedy,  ample,  and  adequate,— one  that 
would  give  relator  all  the  relief  to  which  he 
is  entitled  If  the  lower  court  committed  er- 
ror. If,  by  his  neglect,  the  relator  has  failed 
to  avail  himself  of  these  remedies,  and,  with- 
I  in  the  proper  time,  thus  to  obtain  the  relief 
I  to  which  he  claims  to  be  entitled,  that  is 
I  not  ground  for  the  granting  of  the  writ  of 
'  prohibition  by  this  court.  The  relator  had 
I  from  March  25th  to  April  8th  within  which 
to  comply  with  this  order,  or  appeal  from 
It,  and  from  April  5th  to  April  8th  to  do  so 
after  the  court  notified  him  (which  it  was 
not  obliged  to  do)  that  on  the  latter  date  he 
would  be  imprisoned  if  the  order  was  not 
obeyed.  He  neglected  to  resort  to  the  other 
remedies  which  were  open  to  him,  but  on 
April  6th  filed  this  application  for  a  writ  of 
prohibition.  Petitioner's  acquiescence  in  the 
order  for  payment  of  counsel  fees,  and  bia 
protestation  that  he  would  comply  with  It, 
preclude  him  from  resorting  to  the  extraordi- 
nary writ  of  prohibition,  unless  it  is  appar- 
ent upon  the  face  of  the  record,  and  from 
the  proceedings  below,  that  the  court  ex- 
ceeded its  jurisdiction  in  granting  the  same. 
The  petitioner  had  also  a  remedy  by  appeal 
from  the  order  awarding  counsel  fees,  which, 
but  for  his  neglect  in  availing  himself  there- 
of, would  have  been  efficacious,  and  for  this 
reason  this  writ  should  not  issue.  The  al- 
ternative writ  heretofore  Issued  is  quashed, 
and  the  proceedings  herein  are  dismissed,  at 
the  costs  of  relator. 
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(6  Colo.  App.  3U) 

FRENCH  T.  PEOPLE. 

(Court  of  Appeals  of  Colorado.    May  13,  1893.) 

Unuceksbd  Fobeiox  Company— Adjdstmbst  op 
Loss— Imposition  of  Penalty. 

1.  A  statutp  prohibiting  citizens  of  Colorado 
from  contracting  m  a  foreign  state,  for  insurance 
on  property  in  Colorado,  with  a  company  not 
licensed  to  do  business  in  Colorado,  would  be  un- 
constitutional. 

2.  Gen.  St  c.  55  {  16,  imposing  a  penalty  on 
the  agent  of  an  unlicensed  foreign  insurance  com- 
pany adjusting  any  loss  on  a  policy  issued  by 
such  company,  does  not  authorize  the  punishment, 
as  an  "accessory,"  of  au  adjuster  employed  by 
such  company  to  adviae  a  committee  lawfully 
acting  in  the  adjustment  of  a  loss. 

3.  Gen.  St  c.  64>,  §  16,  prohibiting  the  agent 
of  an  unlicensed  foreign  insurance  company  from 
adjusting  in  Colorado  a  loss,  does  Qot  prohibit 
such  a  company  from  sending  into  the  state  a  pro- 

•  fessional  adjuster  to  ascertain  the  amount  of  the 
loss  preparatory  to  an  adjustment  in  a  foreign 
state. 

Error  to  district  court,  Arapahoe  county. 

W.  B.  French  was  convicted  of  a  violation 
of  the  insurance  law,  and  brings  error.  Re- 
versed. 

On  August  14,  1893,  the  Crescent  Flouring 
Mills,  in  the  city  of  Denver,  the  property  of 
the  Colorado  Milling  &  Elevator  Company, 
were  destroyed  by  fire,  on  which  the  owners 
had  a  policy  of  insurance  for  ?10,000,  Issued 
by  the  Millers*  National  Insurance  Company 
of  Chicago.  Fifteen  or  sixteen  other  insur- 
ance companies  had  issued  policies  and  were 
interested  in  the  loss.  They  had  appointed  a 
committee  of  three  to  ascertain  the  loss  pre- 
paratory to  an  adjustment  The  Millers'  Na- 
tional Insurance  Company  was  not  represent- 
ed by  such  committee,  but  sent  French 
(plaintiff  in  error)  as  Its  agent  to  ascertain 
and  adjust  the  amount  for  which  It  was  lia- 
ble on  its  policy.  Frendi  was  not  in  the  gen- 
eral employment  of  the  company  as  agent  or 
otherwise.  He  was  a  professional  adjuster,— 
an  expert,  particularly  as  to  the  value  of 
mills  and  milling  machinery,— and  took  em- 
ployment genefaUy  from  those  requiring  his 
services.  The  Millers'  National  Insurance 
Company  had  no  agency  or  office  in  this 
state.  The  application  for  the  insurance  was 
made  by  letter  to  its  home  office  in  Chicago; 
accepted;  and  the  policy  sent  by  mail. 
P'rench,  on  his  arrival,  was  not  made  a  mem- 
ber of  the  adjusting  committee,  but  met  and 
advised  with  the  committee,  that  gladly 
availed  itself  of  his  superior  knowledge  of 
the  subject  to  be  determined.  This  was  the 
extent  of  appellant's  participation  in  the  af- 
fair. An  informatitm  was  filed  against  him 
for  a  violation  of  the  statutes  of  the  state 
concerning  Insurance.  He  was  arrested; 
tried  to  the  court,  without  a  Jury;  convicted; 
a.nd  a  fine  of  $500  imposed;  and  the  case 
brought  to  this  court  by  writ  of  error. 

Vincent  D.  Markham  and  Myron  H.  Beach, 
for  plaintiff  in  error.  Eugene  Engley,  Atty. 
<ien.  (H.  T.  Sale,  of  counsel),  for  defendant 
In  error. 


REED,  P.  J.  (after  stating  the  facts). 
Counsel  for  appellant  attack  the  information 
in  argument.  The  first  assignment  of  error 
is  "that  the  Information  does  not  set  forth  or 
state  any  facts  constituting  an  offense 
against  the  defendant"  Although  it  Is  not 
as  full  and  explicit  and  as  technically  cor- 
rect as  it  might  have  been,  it  appears  to 
have  been  sufficient  in  substance.  In  my 
view  of  the  case,  It  may  be  determined  upon 
other  and  more  satisfactory  grounds.  Conse- 
quently the  supposed  error  will  not  be  fur- 
ther regarded. 

The  statute  appellant  was  charged  with 
violating  Is  section  16  of  "An  act  to  estab- 
lish an  Insurance  department  in  and  for  the 
state  of  Colorado,  and  to  regulate  the  insur- 
ance companies  doing  business  therein," 
Gen.  St  c.  55,  §  16,  as  follows:  "It  shall  be 
unlawful  for  any  person,  company  or  cor- 
poration in  this  state,  either  to  procure,  re- 
ceive or  forward  applications  for  -  Insurance 
in  or  to  issue  or  to  deliver  policies  for  any 
company  or  companies  not  having  complied 
with  the  provisions  of  this  act,  or  to  adjust 
any  loss,  or  In  any  manner,  either  directly 
or  Indirectly,  to  aid  in  the  transaction  of  the 
business  of  insurance  with  any  such  com- 
pany, unless  duly  authMlzed  by  such  company 
and  licensed  by  the  superintendent  of  insure 
ance,  in  conformity  to  the  provisions  of  this 
act,  and  any  person  violating  the  provisions 
of  this  section  shall  be  Uable  to  a  penalty  of 
$500,  for  each  and  every  offense."  The  In- 
tention of  the  legislature  and  the  wisdom 
and  necessity  of  the  law  are  obvious;  its 
object  to  protect  the  people  against  irrespon- 
sible foreign  insurance  companies,  and  sub- 
ject all  foreign  insurance  companies  to  the 
supervision  of  the  state  insurance  depart- 
ment, and,  by  license  fees,  provide  a  fund  to 
defray  the  expenses  of  such  department 
For  the  purposes  of  this  opini<m,  I  am  will- 
ing to  adopt,  as  far  as  it  goes,  the  statement 
as  to  the  scope,  object  and  intention  of  the 
act  as  made  by  the  learned  attorney  general 
in  his  printed  argument:  "The  object  is  to 
regulate  Insurance,— a  business  that  so  inti- 
mately concerns  the  whole  business  world; 
to  prevent  persons  who  have  no  proper  qual- 
ifications from  engaging  In  the  business;  and 
to  force  all  companies  doing  business  in  this 
state  to  pay  their  just  quota  of  the  fees 
which  make  up  the  insurance  fund."  Again: 
"But  the  principal  object  of  our  statute 
seems  to  be  to  protect  the  insured  from 
fraud,  and  to  cause  aU  companies  doing  an 
Insurance  business  to  contribute  to  the  In- 
surance fund,  which  In  turn  is  to  be  used  to 
prevent  this  very  fraud,"  etc.  In  this  defini- 
tion there  is  evidently  an  important  omission 
in  the  second  clause.  Not  all  companies  do- 
ing an  insiuance  business  are  expected  to 
contribute  to  the  fund.  It  should  be  limited 
to  those  doing  insurance  business  within  the 
state.  There  is  one  line  of  argument  and 
construction  of  the  statute  that  should  not 
pass  unnoticed,  as  it  may  have^  more  or 
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less,  Inflnenced  the  decision,  though  rather 
Taguely  and  indefinitely  expressed.  It  Is,  In 
effect,  that,  by  reason  of  our  statute,  con- 
tracts of  Insurance  made  by  residents  of  the 
state  with  foreign  Insurance  companies, 
though  legal  where  made,  are  a  violation  of 
the  state  law.  This  contract  of  insurance 
was  made  by  the  resident  milling  company, 
by  correspondence,  and  was  made  at  the 
home  office  of  the  insurance  company  In  the 
city  of  Chicago.  The  attorney  general  says: 
"If  the  argument  of  counsel  for  plaintlfF  In 
error  is  to  prevail,  then,  in  order  to  evade 
the  requirements  of  the  statute,  and  to  es- 
cape payment  of  dues  to  the  superintendent 
of  insurance.  It  would  only  be  necessary  to 
Issue  policies  from  offices  outside  of  the  state, 
and  pay  losses  at  the  place  where  the  policy 
was  issued,  and  the  adjustment  and  the  ne- 
gotiations leading  up  to  and  following  it,  and 
the  fact  that  the  contract  of  insurance  af- 
fects property  situate  in  Colorado,  and  pre- 
miums are  paid  by  its  citizens,  may  be  laid 
out  of  the  case,  as  being  matters  not  prop- 
erly belonging  to  'the  business  of  insur- 
ance.' "  Again:  "It  is  no  defense  to  say 
that  the  policy  was  made  out  in  Chicago,  and 
mailed  to  Denver,  and  that  the  adjustment 
of  the  loss  was  Anally  consummated  In  Chi- 
cago, and  the  money  paid  there.  The  con- 
tract of  Insurance  from  the  time  It  was  re- 
ceived In  Denver  was  in  force  here  in  this 
state  until  the  destruction  of  the  property  In- 
sured, and  the  right  to  recover  the  amount 
of  the  loss  existed  at  all  times  In  this  state, 
from  the  time  of  the  loss  until  the  time  of 
the  payment.  It  Is  of  no  consequence  wheth- 
er the  final  act  of  adjustment  In  the  payment 
of  the  loss  occurred  In  Chicago,  or  here,  In 
Denver.  The  business  of  insurance  was  be- 
ing carried  on  here.  In  Colorado,  unlawfully, 
by  the  Millers'  National  Insurance  Company, 
from  the  time  It  replied  to  Mr.  Mullen's  first 
letter  up  to  the  time  of  the  adjournment  of 
the  committee  of  adjustment  from  Denver 
to  Chicago;  and  all  the  acts  of  plaintiff  in 
error  in  aid  or  abatement  of  that  business 
were  in  direct  contravention  of  the  letter  and 
spirit  of  our  Insurance  law."  The  only  log- 
ical conclusion  from  the  argument  is  that, 
because  Colorado  lias  a  law  controlling  the 
business  of  insurance  within  the  state,  any 
contract  made  by  a  citizen  of  the  state  for 
Insurance  within  the  state,  in  a  foreign  of- 
fice, though  legal  where  made,  was  a  viola- 
tion of  state  law.  and  illegal  here.  If  such 
Is  a  proper  construction  of  the  law,  it  Is  un- 
necessary to  say  that  the  law  Is  worthless 
and  void,  abridging  and  restricting  constitu- 
tional rights  guarantied  by  the  constitution 
of  the  state  and  of  the  United  States.  To 
say  tliat  a  resident  of  this  state  cannot  make 
a  contract  pertainirg  to  his  property  in  this 
state.  In  Chicago,  New  York,  or  London,  If 
lawful  Where  made,  unless  a  license  Is  ob- 
tained and  money  contributed  to  a  fund,  is 
BO  directly  In  conflict  with  universal  law  as 
not  to  need  further  comment 


Before  taking  up  the  principal  questions 
Involved,  there  Is  another  contention  of  the 
learned  attorney  general  that  may  be  no- 
ticed. After  speaking  of  the  participation 
of  appellant  In  the  action  of  the  committee, 
he  contends  that  a  conviction  can  be  had  un- 
der the  Statute  for  a  partial  adjustment  or 
an  attempt  to  adjust,  and  reasons  that  it 
was  not  necessary  that  appellant  should 
have  been  a  member  of  the  committee,  that 
It  was  sufficient  if  he  was  present  aiding  and 
advising,  and.  In  support  of  the  proposition, 
cites  section  701  of  CSeneral  Statutes,  defin- 
ing an  "accessory"  in  a  criminal  offense,  and 
adds  the  general  definition  of  an  accessory 
from  the  text-books.  I  am  at  a  loss  to  know 
for  what  purpose  this  was  put  In.  There  Is 
no  claim  that  the  committee  were  violating 
the  law,  or  guilty  of  crime  or  criminal  in- 
tention. If  their  puroult  and  business  was 
lawful,  I  cannot  nnderetand  how  there  could 
be  an  accessory,  when  he  was  only  aiding 
and  advising  In  a  legitimate  matter.  In  the 
Insurance  law  binder  which  the  conviction 
was  bad,  .there  Is  no  provision  for  the  pun- 
ishment of  accessories,  and  the  law  can 
h-irdly  be  extended  so  as  to  warrant  the  con- 
viction of  a  party  as  accessory,  under  the 
law  of  Insurance.  Penal  statutes  of  this 
character,  making  new  offenses,  and  provid- 
ing for  conviction  and  punishment,  must, 
according  to  all  the  authorities,  be  strictly 
construed.  The  provisions  cannot  be  ex- 
tended by  Inference  or  implication  or  anal- 
ogy to  other  acta. 

There  Is  no  controversy  in  regard  to  the 
facts.  Briefly  stated,  the  case  made  by  the 
evidence  Is:  The  Millers'  National  Insurance 
Company  was  Indebted  to  the  Colorado  Mill- 
ing &  Elevator  Company  in  a  sum  not  ex- 
ceeding $10,000,  for  losses  sustained  by  fire. 
The  exact  amount  had  to  be  found  and  set- 
tled. For  the  pui-pose  of  fixing  the  amount, 
the  insurance  company  employed  and  sent 
an  expert  In  the  business.  The  fixing  of  the 
amount  of  loss  and  its  proper  distribu- 
tion pro  rata  among  the  different  companies 
Interested  were  a  necessary  and  indispensa- 
ble preliminary  to  payment  of  the  debt.  The 
other  companies  had  appointed  a  committee 
to  investigate  and  ascertain  the  loss.  Such 
committee  had  no  power  to  finally  determine 
the  loss  and  provide  for  payment.  Its  con- 
clusions were  only  advisory,  and  became 
operative  if  adopted  by  the  principals.  Con- 
sequently, its  duties  were  only  clerical,  to 
arrive  at  a  basis  upon  which  an  adjustment 
could  be  had.  The  fact  is  established  by 
the  evidence  that  there  was  no  adjustment 
of  any  losses  by  the  committee  in  this  city; 
that  It  afterwards  took  place  In  the  city  of 
Chicago.  The  language  of  the  statute  Is: 
"It  shall  be  unlawful  for  any  person  •  •  • 
or  to  adjust  any  loss  or  in  any  manner  ei- 
ther directly  or  Indirectly,  to  aid  in  the 
transaction  of  the  business  of  Insurancewlth 
any  such  company,"  etc.  The  conviction  In 
tbis  case  could  only  have  been  had  under 
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the  clause  prohlbittng  adjustment:  (1)  The 
offense,  by  the  words  of  the  statute,  as  in  all 
other  criminal  and  penal  acts,  must  have 
been  a  completed  offense;  tbe  adjustment 
must  have  been  made.  (2)  Taking  the  evi- 
dent intention  of  the  legislature  and  tbe  con- 
struction of  the  statute  as  given  by  the 
learned  attorney  general,  in  order  to  be  a 
violation  of  the  statute  the  transaction  must 
have  been  with  the  assured,— a  dealing  in 
connection  with  tbe  insurance.  There  is  no 
evidence  whatever  of  any  attempt  "at  settle- 
ment or  adjustment  by  appellant  with  the 
company  that  had  suffered  the  loss.  To 
make  It  an  offense  within  the  purview  of 
the  statute,  the  transaction  must  have  been 
with  the  company.  It  was  the  only  person 
who  could  do  tbe  business  and  make  a  con- 
tract of  adjustment  Tbe  committee  with 
which  appellant  met  was  powerless  to  ad- 
just without  the  concurrence  and  agreement 
of  the  insured.  Consequently  no  offense 
was  established.  If  the  law  is  to  be  con- 
strued against  the  people  of  C!olorado,  and 
insurance  companies  Indebted  to  its  citizens 
prohibited  from  paying,  the  expressed  inten- 
tion of  the  act— to  protect  the  citizens  of  tbe 
state— would  be  perverted,  and  tbe  citizen  in- 
jured. Instead  of  protected.  I  can  see  no 
good  legal  reason  why  an  insurance  com- 
pany owing  a  debt  to  a  citizen  should  be  any 
more  restricted  in  its  right  to  send  an  agent 
to  ascertain  the  amount  preparatory  to  pay- 
ment, than  any  other  debtor.  Any  construc- 
tion of  the  statute  that  would  have  that 
effect  would  violate  public  policy  and  funda- 
mental law,  and  be  void. 

I  do  not  believe  the  construction  put  upon 
the  statute  in  this  case  was  within  either 
the  intention  or  spirit  of  the  act,  and  tbe 
conviction  cannot  be  sustained.  Appellant 
was  not  tbe  agent  of  the  Chicago  company. 
By  reason  of  his  technical  knowledge  and 
ability  In  his  particular  department,  he  was 
employed  by  any  and  all  companies  needing 
bim.  The  calling,  with  blm,  was  his  busi- 
ness and  profession.  Being  a  legal  business, 
be  bad  a  right  to  follow  it  in  any  state 
where  his  employment  called  him,— a  right 
declared  and  gimrantied  by  tbe  constitution 
of  the  United  States;  and  any  law  abridging 
or  restricting  that  right  would  be  void. 
Hundreds  of  authorities  in  supt>ort  of  the 
general  proposition  might  be  cited,  but  see, 
as  to  legislative  power  and  limitations. 
Butchers'  Union  Slaughterhouse  Co.  v.  Cres- 
cent City  Live-Stock  Landing  Co.,  Ill  U.  8. 
746,  4  Sup.  Ct.  652;  Taylor  v.  Porter,  4  HiU, 
140;  Corfield  v.  Coryell,  4  Wash.  C.  C.  371, 
Fed.  Cas.  No.  3,230;  In  re  Jacobs,  98  N.  Y. 
98;  Uve-Stock,  etc.,  Ass'n  v.  Crescent  City 
Live-stock  Landing  Co.,  1  Abb.  (U.  S.)  388, 
Fed.  Cas.  No.  8,408;  Oodchnrles  v.  Wige- 
man,  113  Pa.  St  431,  6  Atl.  354;  People  v. 
JIarx,  99  N.  Y.  377.  That  appellant  was  not 
an  agent  of  the  Chicago  company  for  any 
purposes  prohibited  by  tbe  statute,  see  Weed 
V.  Insurance  Co.,  116  N.  Y.  106,  22  N.  E.  229; 
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Insurance  Co.  v.  Wilkinson,  18  Wall.  222; 
Pechner  v.  Insurance  Co.,  65  N.  Y.  207;  Mar- 
vin V.  Life  Ins.  Co.,  &i  N.  Y.  283.  People  v. 
Gilbert,  44  Hun,  522,  was  a  case  parallel 
with  the  one  under  consideration,  construing 
a  statute  identical  in  Its  provisions.  It  was 
then  held,  "That,  in  adjusting  the  loss,  the 
agent  was  not  transacting  the  business  of  dre 
*  *  *  insurance  in  the  state,  as  those 
words  were  used  in  the  statute";  "that  the 
adjustment  of  a  loss  is  merely  a  means  of 
ascertaining  the  amount  of  an  admitted  in- 
debtedness; and  that  the  legislature  did  not 
Intend  to  prohibit  such  adjustments  by  un- 
certified agents  of  Are  insurance  companies 
of  other  states  and  foreign  countries,  where 
there  appeared  to  be  nothing  unlawful  in 
the  contract  out  of  which  the  indebtedness 
bad  arisen."  In  the  opinion,  the  learned 
court  says:  "Foreign  insurance  corporations 
were  not  to  be  permitted  to  come  here  into 
our  own  territory,  and  solicit  business  and 
take  risks,  unless  they  would  submit  to  cer- 
tain conditions  imposed  for  tbe  benefit  of 
those  who  might  deal  with  them.  If  they 
make  legal  contracts  elsewhere,  however,  re- 
lating to  property  in  this  state,  it  is  not  an 
advantage,  but  an  Injury,  to  the  New  York 
property  owner  to  prohibit  them  from  fulfill- 
ing such  contracts  here.  Indeed,  there 
might  be  some  question  how  far  the  power 
of  the  legislature  extends  in  this  direction. 
So  that  If  we  consider  tbe  evident  object 
sought  to  be  attained  by  tbe  statute,  it 
would  seem  that  the  adjustment  of  a  loss 
and  indebtedness  is  not  within  purview  of 
the  prohibition,  which  was  intended,  not  as 
a  protection  to  New  York  Insurance  com- 
panies against  outside  competition,  but  as  a 
safeguard  to  those  seeking  insurance  in  out- 
side companies  represented  within  the 
state."  That  contracts  of  Insurance  made 
out  of  tbe  state  by  correspondence,  as  in 
this  case,  upon  property  in  this  state,  are 
valid,  and  can  be  enforced,  see  Lamb  v. 
Bower,  7  Blss.  372,  Fed.  Cas.  No.  8,009,  and 
cases  cited. 

Tbe  Judgment  of  conviction  must  be  re- 
versed, and  cause  remanded.    Reversed. 


(6  Colo.  App.  30CI 
McGONIGLE  et  al.  v.  KLEIN. 
(Court  of  Appeals  of  Colorado.    May  13,  1803.) 
BClLniNO  COSTRACT  —  Pahtial  Abandokment  — 
Recoveby  on  Quantum  Mekuit— Rescis- 
sion OF  Coktract. 

1.  A  contractor  who  hns  abandoned  work 
for  which  he  contracted  cannot  recover  on  a  quan- 
tum meruit  for  the  part  done  by  him  unless  the 
contract  was  rescinded,  or  its  complete  perform- 
ance was  tendered  imi>ossible  by  the  wrongful 
conduct  of  defendants. 

2.  Tbe  fact  that  the  owner  of  a  building, 
upon  the  statement  by  a  contractor  that  his  fail- 
ure to  prosecute  the  work  was  owing  to  his  inabili- 
ty to  get  mechanics,  employed  extra  men  himself, 
does. not  show  a  rescission  of  the  contract  by  the 
owner  nor  cause  for  rescission  by  the  contractor. 

Error  to  district  court  Pueblo  county. 
Action  by  Henry  Klein  against  James  A. 
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McGonlgle  and  Charles  E.  Cast  to  recover 
on  'a  quantum  meruit  for  services  perform- 
'ed  under  a  contract  witb  McGonlgle  and 
to  enforce  a  lien  against  the  property  of 
Uast.  From  a  Judgment  for  plaintiff,  de- 
fendants bring  error.    Reversed. 

Charles  E.  Gast  entered  into  a  contract  with 
McGonlgle  by  which  the  latter  agreed  to 
build  for  the  former  a  residence  according  to 
plans  of  arcliltects,  as  cheaply  as  it  could  be 
well  constructed;  he  to  receive  as  compen- 
sation 10  per  cent  upon  the  cost  of  the  build- 
ing, Gast  to  pay  the  bills  and  contracts  of 
McGonlgle.  The  contractor,  McGonigle,  and 
defendant  in  error,  as  a  subcontractor,  enter- 
ed into  a  written  contract,  the  material  part 
of  which,  for  the  purposes  of  the  decision, 
was  as  follows:  "That  the  said  party  of 
the  first  part,  for  and  in  consideration  of  the 
payments  to  be  made  to  him  by  the  said 
party  of  the  second  part  as  hereinafter  pro- 
vided, does  hereby  covenant,  contract,  and 
agree  to  perform  all  labor  and  furnish  all 
material  to  construct  the  galvanized  iron 
cornices,  casting,  ridge  roll,  terminals,  finals, 
ventilators,  skylight,  downspurts,  gutters, 
valleys,  flashings,  oriel  window,  and  slate 
roofing  on  residence  at  comer  of  Eighteenth 
street  and  Greenwood  avenue,  Pueblo,  Col- 
orado, for  Charles  E.  Gast,  owner;  ail  work 
to  be  done  in  a  first-class  manner,  and  to  be 
agreeable  to  the  plans,  drawings,  and  speci- 
fications made  by  Sprague  &  Newell,  archi- 
tects, in  a  good,  substantial,  and  worlcmanllke 
manner,  to  the  satisfaction  -of  and  under  the 
direction  of  the  superintendent.  And  said 
party  of  the  first  part  also  does  agree  to  find, 
provide,  and  furnish  such  material  of  such 
kinds,  qualities,  and  descriptions  as  shall  t>e 
fit,  proper,  and  sufficient  for  completing  and 
finishing  all  the  work  or  works  mentioned. 
All  the  work  to  be  completed  in  twenty-six 
working  days  from  the  time  the  building  is 
ready.  Time  to  be  extended  only  in  case  of 
a  general  strike.  And  said  party  of  the 
second  part,  for  and  in  consideration  of  said 
party  of  the  first  part  strictly  p^formlng 
the  covenants  and  agreements  as  above  speci- 
fied, by  and  at  the  time  mentioned,  and  to 
the  entire  satisfaction  of  Sprague  &  Newell, 
superintendents,  does  hereby  agree  to  pay  to 
the  said  party  of  the  first  part  the  sum  of 
eleven  hundred  and  fifty-five  (?1-,155.00)  dol- 
lars, on  certificates  of  superintendents,  as 
the  work  progresses,  to  wit;  the  slate  to  be 
paid  for  when  delivered  upon  the  ground, 
balance  when  contract  is  completed  and  ac- 
cepted." On  the  11th  or  12th  of  August  Klein 
commenced  work.  Work  was  not  properly 
prosecuted  with  an  adequate  force  of  laborers, 
other  parts  of  the  building  being  delayed. 
The  time  for  the  completion  of  the  contract 
expired,  also  additional  time  passed,  and  the 
work  was  neither  completed  nor  vigorously 
prosecuted.  Two  or  three  times  he  was  no- 
tified and  required  to  put  on  a  greater  force, 
and  complete  it,  which  he  failed  to  do,  giving 
as  a  reason  that  he  cotild  not  get  '^tera.'* 


The  testimony  of  W.  B.  Lepper,  superin- 
tendent for  the  architects,  was  as  follows: 
"I  gave  him  verbal  notice,  in  the  presence  of 
Thomas  Mooring,  that  the  building  was 
ready  for  him  to  begin  work,  which  he  did 
in  a  day  or  two.  After  beginning  work,  he 
was  very  dilatory  about  it,  and  had  only  one 
man,  besides  himself,  for  some  days.  Be 
/did  not  proceed  with  his  contract  with  any 
degree  of  promptness.  I  told  him  every  day 
that  he  must  put  on  more  men,  and  push 
his  work  faster,  but  his  excuse  was  that  he 
could  not  find  the  men  to  put  on.  The  con- 
dition of  the  work  was  such  that  he  could 
have  proceeded  more  promptly,  and  finished 
up  his  Job.  Tliat  work  was  ready  and  wait- 
ing for  Elm  all  the  time.  His  delays  retard- 
ed the  other  parts  of  the  work  on  the 
house,  and  the  work  that  he  did  was  not 
done  in  a  good  and  workmanlike  manner.  It 
was  far  from  being  first  class..  Additional 
slaters  were  hired  and  put  on  the  work,  and 
this  was  necessary  because  Klein  would  not 
do  anything  of  the  kind,  and  his  contract 
time  of  twenty-six  working  days  had  al- 
ready expired,  and  the  work  was  not  half 
completed.  He  was  notified  by  me  several 
times  that  I  would  have  to  put  on  men  to  do 
the  work  if  he  did  not  proceed  faster.  When 
these  additional  slaters  were  put  on  the 
work,  Klein  then  abandoned  it  entirely  with 
his  men  and  tools.  He  took  part  of  the  tools 
away  the  night  before,  and  was  on  another 
Jbb  the  next  morning.  He  did  not  show  ilp 
at  the  building  that  morning  with  his  men." 
McGonigle,  the  contractor,  procured  slaters 
and  put  them  at  work.  In  regard  to  subse- 
quent transactions,  there  was  no  important 
controversy  as  to  the  facts.  Mr.  Klein  and 
Mr.  Oast  had  an  interview  Immediately  after 
the  slaters  were  put  on,  in  which  Gast  in- 
formed him  that  he  wanted  the  roof  slating 
finished;  wanted  him  to  do  it  under  his  con- 
tract; tliat  he  could  keep  the  new  men  or  not, 
ajs  he  pleased;  that  he  did  not  care  what  slat- 
ers he  employed,  if  he  finished  up  the  Job. 
Klein  complained  of  the  employment  of  the 
men.  and  would  not  continue  his  work  unless 
Gast  paid  the  new  men  at  his  own  expense, 
amounting  to  $65,  which  Gast  declined  to  do. 
Klein  abandoned  the  work,  and  removed  his 
tools.  $650  had  been  paid  on  account  of  the 
contract,  which  would  have  left,  had  the 
contract  been  completed,  $505.  Klein  claim- 
ed on  a  quantum  meruit,  for  labor  perform- 
ed, $1,075;  brought  suit  for  $425  against  Mc- 
Gonigle and  Gast;  and  filed  a  petition  for  a 
lien  upon  the  building  against  Gast  for  the 
same  sum.  Gast  completed  the  Klein  con- 
tract work  at  an  expense  of  $182  in  excess 
of  the  contract  price  with  Klein.  McGonlgle 
and  Oast  filed  answers  setting  up  the  facts, 
alleging  nonfulfilment  and  abandonment  of 
the  contract  by  Klein,  and  Oast  filed  a 
cross  complaint  for  the  excess  of  $192.  The 
case  was  tried  to  the  court  without  a  Jury. 
The  court  held  that  the  plaintiff  could  re- 
cover on  a  quantum  meruit,  gave  Judgment 
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against  McGonigle  for  $166,  and  decreed  a 
Uen  against  the  property  of  Gast  for  tbe 
same  amount.  Both  parties  appeal  to  this 
court. 

Clias.  £.  Gast  and  H.  A.  Dubbs,  for  plain- 
tiffs.   Betts  &  Yates,  for  defendant 

REED,  P.  J  (after  stating  the  facts).  The 
court  erred  in  holding  that  a  recovery  could 
be  had  upon  a  quantum  meruit  for  a  part  of 
the  contract  work.  The  contract  was  in  writ- 
ing, entire.  In  order  to  entitle  the  plaintiff  to 
recover  at  all  he  must  liave  shown  either 
performance  or  that  the  contract  had  been 
rescinded  or  that  the  performance  was  rend- 
ered impossible  by  the  wrongful  acts  and 
conduct  of  the  defendants.  On  establishing 
either  of  the  two  latter  facts,  a  quantum 
meruit  recovery  could  have  been  had,  not 
otherwise.  Neither  of  these  propositions 
was  established  by  the  evidence.  Klein  hav- 
ing failed  to  prosecute  his  work  and  complete 
it  according  to  the  terms  of  the  contract, 
and  giving  as  a  reason  his  inability  to  get 
skilled  mechanics,  made  the  employment  of 
the  extra  men  by  the  owner  a  necessity.  The 
act  of  employment  was  not  rescission  on  the 
part  of  the  owner  nor  legal  cause  for  rescis- 
sion by  the  contractor.  The  wages  of  the 
men  employed,  or  the  excess  over  the  prices 
paid  by  the  contractor,  were  trifling,  and 
could  have  been  readily  adjusted.  Klein's 
contention  was  that  Gast  should  pay  the 
entire  wages,  without  cost  to  him,  while  he 
should  receive  the  benefit  of  their  lalrar. 
Upon  the  refusal  of  Gast,  he  abandoned  and 
withdrew.  The  claim  of  Klein  was  trivial, 
technical,  and  inequitable.  The  key  to  the 
whole  matter  appears  In  the  testimony  of 
Klein.  He  said,  "I  took  the  whole  Job  at 
$1,155,  and  very  soon  discovered  that  I  h'ad 
taken  it  too  low;"  and  it  is  evident,  from  all 
the  evidence  in  the  case,  that  he  was  seeking 
some  legal  excuse  for  abrogating  the  con- 
tract. The  entire  testimony  shows  that  Gast 
did  not  wish  or  consider  the  contract  of  Klein 
at  an  end,  but  insisted  upon  its  perform- 
ance, and  that  what  was  done  in  securing 
help  was  to  assist  in  its  completion  when 
Klein  had  frequently  stated  his  inability  to 
secure  men.  The  authorities  are  conclusive 
and  unanimous  that,  under  the  circumstances 
of  this  case,  no  recovery  upon  a  quantum 
meruit  or  decree  of  a  lien  could  have  been 
had.  2  Pars.Cont.$§  678,  C7»;  Davis  v.  Hub- 
bard, 41  Wis.  408;  Bloomer  v.  Bernstein,  L. 
R.  0  C.  P.  588;  Morgan  v.  Bain,  L.  R.  10  C. 
P.  15;  Malbon  v.  Blrney,  11  Wis.  107;  Palm 
V.  Railroad  Co.,  18  111.  217;  Slckels  v.  Pattl- 
son,  14  Wend.  257;  Phelps  v.  Sheldon,  13 
Pick.  50;  Planche  v.  Colburn,  8  Blng.  14; 
Goodman  t.  Pocock.  15  O.  B.  576;  U.  S.  v. 
Behan,  110  U.  S.  338,  4  Sup.  Ct.  81.  That 
there  could  be  na  lien  decreed,  see  Kinney  v. 
Sherman.  28  111.  520;  Bank  v.  Dashell.  25 
Grat.  616;  Vail  v.  Meyer,  71  Tiid.  1.50;  (Jro- 
gan  V.  Mayor,  etc.,  of  N.  Y.,  2  E.  D.  Smith,  693. 


It  Is  evident  that  the  court  misapprehended 
the  law  controlling  the  case,  and  the  Judg- 
ment and  decree  of  a  lien  against  the  prop- 
erty must  be  reversed.  I  am  clearly  of  the 
opinion  that  Gast  was,  under  the  evidence, 
entitled  to  a  Judgment  upon  his  cross  com- 
plaint for  the  damages  shown  to  have  been 
sustained  by  the  failure  of  Klein  to  perform 
his  contract.  The  Judgment  and  decree 
reversed.    Reversed. 


(6  Colo.  App.  2U) 
WEBB  V.  JACKSON  et  al. 
(Court  of  Appeals  of  Colorado.    May  13,  1895.) 

INHERITAXCB  BT  ADOPTED  CHILD. 

Where,  at  toe  time  of  an  adoption,  there 
was  no  act  relatinj;  to  the  adoption  of  children, 
the  person  adopted  does  not.  by  an  act  makinK  him 
the  neir  of  one  of  his  adopted  parents,  thereby  be- 
come entitled  to  Inherit  from  the  other. 

Error  to  district  court,  Boulder  county. 

Action  by  Mary  Adella  Webb,  as  heir  of 
Mary  C.  Moore,  against  Robert  Jackson  and 
others.  From  a  decree  for  defendants,  plain- 
tiff brings  error.    Affirmed. 

Cbas.  M.  (Campbell,  for  plaintiff  in  error. 
George  Rogers,  O.  B.  Jackson,  and  George 
F.  Dunklee,  for  defendants  in  error. 

BISSELL,  J.  The  right  to  Inherit  prop- 
erty in  Colorado  is  wholly  a  matter  of  stat- 
ute. The  subject  of  the  descent  and  distri- 
bution of  estates  Is  controlled  by  legislative 
enactments.  To  determine  whether.  In  any 
given  case,  a  person  is  entitled  to  a  dis- 
tributive share  of  -the  decedent's  estate,  the 
court  must  first  consider  the  relationship  of 
the  claimant  to  the  decedent,  and  then  de- 
cide the  force  and  effect  of  the  statute  on 
which  the  claimant's  rights  depend.  In 
1860,  Robert  A.  Moore  and  Mary  C.  were 
huslmnd  and  wife,  and  residents  of  the  coim- 
ty  of  Boulder.  Prior  to  this  date,  Robert 
McFarland  and  his  wife  were  neighbors  and 
residents  of  the  county  until  Robert  was  kill- 
ed, in  1864,  at  Sand  Creek.  He  died  leaving 
two  children,  a  boy,  and  a  girl  named  Mary 
Adella.  About  the  date  first  named,  Moore 
and  his  wife  took  the  girl,  Mary  Adella,  Into 
their  family,  and  she  liecame,  so  far  as  their 
acts  and  her  treatment  were  concerned,  their 
child  by  adoption,  and  lived  with  them  until 
Robert  Moore  died,  in  March,  1886.  At  his 
death  Robert  left  considerable  property,  on 
which  his  widow  administered,  and  of  which, 
so  far  as  we  are  able  to  gather  from  the  rec- 
ord, Mary  Adella  received  her  proportion. 
Of  this  fact  we  are  unable  to  speak  definite- 
ly, but  it  is  an  unimportant  consideration. 
During  Robert's  lifetime,  and  probably  on 
bis  application,  the  Colorado  legislature  pass- 
ed an  act  to  change  the  name  of  Mary  Adella 
McFarland  to  Mary  Adella  Moore,  and  by 
the  second  section  of  the  act  gave  her  the 
rights  of  inheritance  by  the  following  spe- 
cific provision:  Section  2:  "That  the  said 
Mary  Adella  Moore  shall  be  entitled  to  in- 
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herit  the  same  interest  In  the  estate,  real 
and  personal,  of  the  said  Robert  A.  Moore, 
In  the  same  manner  as  if  she  were  the 
daughter  and  natural  heir  of  the  said  Robert 
A.  Moore."  There  were  other  provisions  In 
the  act,  but  this  is  the  only  one  which  we 
must  construe.  The  act  took  effect  from  the 
date  of  its  passage,  which  was  February  11, 
1870.  The  child  continued  to  lire  in  Robert 
Moore's  family,  and  to  be  known  by  hia 
name  until  and  after  his  death,  and  until  tl^e 
death  of  Mary  C,  his  wife,  at  a  later  date. 
■On  the  death  of  Mary  C.  she  left  a  will, 
which  disposed  of  her  property,  giving  it  to 
certain  named  legatees,  of  whom  Mary  Adel- 
la  was  not  one.  The  will  was  filed  for  pro- 
Ijate,  and,  on  the  hearing,  Mary  Adella  filed 
her  claim  asserting  her  heirship  as  the 
daughter  of  Mary  C.  and  as  such  claimed  an 
Interest  in  the  property.  Her  claim  was  re- 
jected, and  from  the  action  of  the  lower 
court  affirming  the  distribution  of  the  prop- 
-erty  according  to  the  provisions  of  the  will 
Mary  Adella  prosecutes  this  error. 

The  whole  question  is  In  a  nutshell,  and  was 
clearly  foreshadowed  by  the  opening  para- 
graph of  the  opinion.  Eliminating  all  consid- 
'eration  of  lineal  or  collateral  descent  or  mat* 
ters  of  sex.  It  was '  unlTersally  true  at  the 
common  law  that  the  right  of  inheritance 
was  dependent  upon  the  blood  relationship 
of  the  one  who  claimed  to  be  the  heir  of  the 
deceased  ancestor.  It  is  impossible  to  give 
to  the  blood  of  a  child,  who  is  brought  into 
the  family  by  agreement  or  adoption,  inherit- 
able qualities.  While  the  learned  research 
of  counsel  has  sought  to  find  confirmation  of 
a  different  principle  by  apt  quotations  from 
that  masterful  delineator  of  the  passions  o( 
the  human  heart,  who  makes  Orlando  say: 

"I  am  more  proud  to  lje  Sir  Rowland's  son, — 
His  youngest  son, — and  would  not  change  that 

calling 
To  be  adopted  heir  to  Frederick," 

—he  has  apparently  been  unable  to  put  his 
finger  on  any  statute  which  would  make 
Mary  Adella  the  heir  of  Mrs.  Moore.  We 
must  therefore  conclude  that  in  this  state 
there  was  no  act  providing  for  the  adoption 
of  children  prior  to  the  enactment  of  1876, 
which  is  found  in  Oen.  St.  1883,  c.  1.  At  the 
time,  then,  of  the  passage  of  the  act,  first 
referred  to,  there  was  no  law  in  force  in 
Colorado  which  provided  for  the  adoption  of 
children.  The  only  other  statutes  bearing 
on  this  subject  are  the  general  statutes  of 
descent  and  distribution.  It  must  be  con- 
ceded the  claimant  did  not  bring  herself  by 
description  or  proof  within  the  terms  of 
those  general  enactments.  It  therefore  fol- 
lows Mary  Adella  was  not  the  heir  of  Mary 
O.  Moore,  either  by  reason  of  any  adoptive 
•act  on  the  part  of  Mary,  or  by  virtue  of  any 
general  statute  regulating  the  distribution 
of  the  estates  of  decedents.  Thus  far  the 
case  is  clearly  brought  within  the  scope  of 
the  authorities  which  hold  that,  to  establish 
Iieirahlp  under  acts  providing  for  the  adop- 


tion of  children,  the  enactments  must  be 
looked  to,  to  ascertain  the  rights  of  the  claim- 
ant. Furgeson  v.  Jones,  17  Or.  204,  20  Pac, 
842;  Ex  parte  Clark,  87  Cal.  638,  25  Pac.  967; 
Shearer  v.  Weaver,  56  Iowa,  578,  9  N.  W. 
907;  Tyler  v.  Reynolds,  53  Iowa,  1^,  4  N. 
W.  902;  Estate  of  Steveiu,  83  CaL  322,  23 
Pac.  379. 

This  doctrine  has  been  carried  In  other 
cases  to  a  still  gi'eater  limit  than  that  ex- 
pressed in  these  decisions,  which  only  con- 
cern the  general  right  of  adoption,  and  the 
general  right  of  the  adopted  child,  where  the 
procedure  is  had  under  statutes  expressly 
providing  for  the  transmission  to  an  adopted 
child  of  the  right  of  Inheritance.  Some  of 
the  cases  clearly  hold  a  child  may  be  adopted 
by  one  parent  and  not  by  another.  The 
rights  thus  acquired  would  be  simply  rights 
in  the  estate  of  the  adopting  parent,  and 
would  leave  the  right  of  inheritance,  as  to 
the  nonadopting  parent,  wholly  unaffected 
by  the  act  of  adoption.  These  cases  are 
equally  conclusive  on  the  proposition  that 
where  the  adoption  is  under  the  statute  of 
one  state,  and  the  parents  ultimately  remove 
to  another,  whose  statutes  of  descent  and 
distribution  are  dissimilar,  the  child  can  ac- 
quire no  right  In  property  which  descends 
and  is  to  be  distributed  according  to  the  law 
in  force  in  place  of  the  newly-acquired  resi- 
dence. They  likewise  go  so  far  as  to  hold 
that  the  right  of  inheritance  only  extends 
to  the  property  of  the  parents  who  may 
die  leaving  property,  and  gives  to  the  blood 
of  the  adopted  child  no  such  inheritable 
quality  as  to  make  the  child  a  sister  or 
a  brother  of  the  children  of  the  deceased 
parents,  with  the  ordinary  right  of  inherit- 
ance which  would  proceed  from  that  rela- 
tionship. The  right  of  Inheritance  in  such 
cases  is  fixed  solely  by  the  act  itself.  Eb- 
tate  of  Sunderland,  60  Iowa,  732,  13  N.  W. 
655;  Scbafer  v.  Eneu,  54  Pa.  St.  304;  Com. 
V.  Nancrede,  32  Pa.  St  389;  Keegan  v. 
Geraghty,  101  111.  26;  Bamhizel  v.  Perrell, 
47  Ind.  335;  Reinders  v.  Koppelmann,  68 
Mo.  482. 

Under  these  w^I-settled  principles,  it  only 
remains  to  construe  the  act  of  the  legislature 
of  1870,  which  undertook  to  give  to  Mary 
Adella  certain  rights  as  the  adopted  child  of 
Robert  A.  Moore.  A  recurrence  to  the  pro- 
visions of  that  act  unmistakably  shows  that 
the  right  of  inheritance  which  the  legisla- 
ture gave  to  Mary  Adella  was  the  right  to 
inherit  from  Robert  A.  Moore,  and  as  the 
daughter  and  natural  heir  of  Robert  There 
was  no  attempt  to  make  her  the  natural  heir 
of  Mary,  the  wife,  or  to  give  her  any  In- 
heritable rights  as  her  daughter.  We  cannot 
extend  the  act  She  was  thereby  made  the 
daughter  and  heir  of  Robert  but  she  was 
not  thereby  made  either  the  heir  or  the 
daughter  of  Mary,  or  given  any  rights  of 
heirship  as  such.  It  therefore  follows  that 
she  was  not  entitled  to  any  distributive 
share  of  Mary's  estateu    Mrs.  Moore  died 
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leaving  a  will,  which  disposed  of  her  prop- 
erty, and  did  not  name  Hary  Adella  as  a 
legatee.  She  took  nothing  by  the  terms  of 
the  will.  She  was  without  Inheritable  blood, 
and  her  claim  was  correctly  adjudged 
against  her.  The  judgment  of  the  court  be- 
low accorded  with  the  law,  and  will  ac- 
cordingly be  affirmed.    Affirmed. 


(6  Colo.  App.  3U) 

FLORMAN  T.  SCHOOL.  DIST.  NO.  11,  BL 
PASO  COUNTY. 

(Court  of  Appeals  of  Colorado.    May  13.  1885.) 

Meohanio'8  Lien— School  District. 

A  school  district  is  not  the  owner  of  school 
property,  within  Sess.  Laws  1889,  pp.  247-253 
(Geo.  St.  1883.  pp.  662-669),  proriding  for  a  me- 
chanic's lien  in  favor  of  contractors  and  subcon- 
tractors on  the  property  of  the  owner. 

Error  to  district  court,  Bl  Paso  county. 

Action  by  Louis  Florman  against  school 
district  No.  11,  in  Bl  Paso  county,  to  enforce  a 
mechanic's  lien,  and  for  judgment  against 
Groves  &  Hackett  on  a  contract.  Judgment 
was  giveu  npilnst  Groves  &  Hackett  for  tlie 
amount  of  plaintiff's  claim,  and  in  favor  of 
the  school  district  on  a  demurrer  to  the  com- 
plaint. From  the  judgment  sustaining  the 
demurrer  plaintiff  brings  error.    Affirmed. 

Arrington  &  McAUney,  for  plaintiff  in  error. 
Colbum  &  Dudley  and  O.  W.  Muaser,  for 
defendant  in  error. 

THOMSON,  J.  This  is  a  suit  to  enforce  a 
mecbanlc's  lien.  The  complaint  alleges  .the 
organizution  of  the  school  district  defendant 
under '  the  laws  of  this  state  relating  to 
schools;  a  contract  between  it  and  the  de- 
fendants Groves  &  Hackett  for  the  construc- 
tion of  a  sclioolhouse,  which  reserved  in  the 
district  the  right  to  retain  out  of  the  money 
payable  to  the  contractors  the  amount  of  any 
lien  or  claim  chargeable  to  them,  and  for 
which  the  defendant  might  be  made  liable; 
the  completion  of  the  building  and  its  ac- 
«eptance  and  use  by  the  school  board;  the 
famishing  of  material  for  the  building,  and 
the  performance  of  labor  upon  It  by  the  plain- 
tiff of  the  value  of  $1,600,  in  pursuance  of  a 
contract  between  him  and  Groves  &  Hackett; 
the  filing  by  the  plaintiff  of  his  statement  of 
liai.  In  conformity  with  law;  the  retention  by 
the  school  district  of  $12,000  of  the  money 
due  Groves  &  Hackett  on  their  contract,— and 
prays  judgment  against  Groves  &  Hackett 
for  the  amount  due,  and  a  decree  establish- 
ing a  lien  upon  the  school  premises.  A  de- 
murrer by  the  school  district  to  the  com- 
plaint was  sustained,  judgment  was  enter- 
•ed  in  its  favor  upon  the  demurror,  and  judg- 
ment given  against  Groves  and  Hackett  for 
the  amount  of  the  plaintiff's  claim.  The 
-plaintiff  brings  the  case  here,  and  assigns 
'for  error  the  ruling  upon  the  demurrer. 

The  only  question  for  determination  la 
■whetlier,  by  virtue  of  the  mechanic's  lien  law 


of  this  state,  a  lien  can  be  acquired  or  en- 
forced for  labor  and  materials  furnished  to  a 
school  district  in  the  erection  of  aschoolbouse. 
Section  1  of  the  act  concerning  mechanics' 
liens.  In  pursuance  of  which  the  statement  In 
this  case  was  filed,  provides  tliat  whoever  shall 
do  any  work  or  furnish  any  materials  by 
contract,  express  or  implied,  with  the  own- 
er of  any  land,  his  agent  or  trustee,  for  the 
construction,  enlargement,  alteration,  or  re- 
pair of  any  building  or  other  structure  upon 
such  land,  or  in  making  any  other  improve- 
ment or  in  doing  any  other  wofk  upon  such 
land,  shall  have  a  lien  upon  such  land,  build- 
ing, structure,  or  other  improvement  for  the 
amount  and  value  of  the  work  done  or  mate- 
rial furnished,  to  the  extent  of  the  interest 
or  claim  of  the  owner  at  the  time  of  the  com- 
mencement of  the  work,  or  furnishing  of  the 
materials.  It  also  provides  tliat,  for  the  pur- 
poses of  the  act,  any  person  having  an  as- 
signable^  transferable,  or  conveyable  interest 
sliall  be  deemed  an  owner.  Subsequent  sec- 
tions provide  for  the  acquisition  of  liens  by 
sutKiontractors,  the  effect  of  which  upon  the 
property  is  the  same  as  that  of  liens  of  origi- 
nal contractors.  The  lienor,  upon  the  estab- 
lishment of  hijs  claim,  is  entitled  to  a  judg- 
ment against  the  party  personally  liable  to 
him  and  to  a  decree  establishing  his  lien  upon 
the  property,  for  the  satisfaction  of  which  the 
court  shall  cause  the  property  to  be  sold  as  lu 
the  case  of  foreclosure  of  mortgages.  Sess. 
Laws  18^,  pp.  247-253;  Gen.  St  1883,  pp. 
662-669.  The  right  to  a  mechanic's  lien  has 
no.  existence,  except  by  virtue  of  the  statute. 
While  a  liberal  construction  should  be  given 
to  its  provisions,  to  the  end  that  the  purposes 
of  its  enactment  may  not  be  defeated,  still 
Its  scope  cannot  l)e  enlarged  by  attaching  to 
the  language  employed  a  forced  or  unusual 
meaning.  The  rights  and  remedies  of  a  sub- 
contractor are,  to  a  certain  extent,  measured 
by  those  of  the  original  contractor.  The 
foundation  of  the  right  of  either  to  a  lien 
is  the  origln.al  contract,  And  if  that  is  not 
such  as  the  statute  contemplates,  and  cannot, 
therefore,  be  made  the  basis  of  a  lien  In  fa- 
vor of  the  original  contractor,  a  contractor 
under  him  Is  entitled  to  none.  The  original 
contract  must  be  made  with  the  owner  of  the 
land  ui>on  which  the  building  is  erected,  or 
with  some  person  authorized  to  act  for  him, 
and  the  resultant  lien  is  coextensive  with 
his  interest  or  claim  in  the  property.  An 
owner  ia  one  who  has  dominion  over  that 
which  is  the  subject  of  the  ownership.  He 
has  the  right  to  make  such  use  of  It,  consist- 
ent with  the  rights  of  others,  as  he  may  see 
fit.  The  ownership  may  extend  to  the  entire 
thing,  or  may  be  limited  to  an  Interest  In  it; 
but  whatever  is  the  subject  of  the  ownership, 
it  is  held  by  the  owner  for  his  own  Indlvldnal 
benefit.  For  the  purposes  of  the  act,  an  as- 
signable, transferable,  or  conveyable  Interest 
or  claim  in  the  thing  constitutes  ownership, 
but  the  right  to  assign,  transfer,  or  convey 
resides  in  the  person  having  the  interest  or 
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claim,  to  be  exercised  at  his  pleasure,  so  tbat 
bis  relation  to  the  inter^t  or  claim  Is  tbat 
of  "owner"  under  tbe  general  definition  of 
the  term.  It  therefore  becomes  necessary 
to  Inquire  whether  tbe  relations  sustained 
by  a  school  district  to  tbe  school  property  is 
that  of  owner.  The  education  of  tbe  chil- 
dren of  the  state  is  a  duty  which  devolves 
upon  the  state  government  Article  9  of  the 
constitution  provides  for  a  general  system  of 
public  schools,  the  details  to  be  supplied  by 
legislation.  The  administration  of  the  laws 
In  relation  to  schools  is  confided  to  state  of- 
ficers, county  officers,  and  district  officers.  A 
school  district  is  a  subdivision  of  the  state 
for  educational  purposes.  The  several  of- 
ficers charged  with  the  supervision  of  the 
schools,  from  the  state  board  of  education 
down  to  tbe  directors  of  the  school  district, 
arc  merely  tbe  instruments  of  the  state  gov- 
ernment, chosen  for  the  purpose  of  effectuat- 
ing its  policy  In  relation  to  schools.  Tbe 
duties  which  they  perform  are  prescribed  by 
state  law.  The  property  which  may  be  ac- 
quired for  the  purposes  of  the  school,  the 
manner  of  its  acquisition,  and  the  uses  to 
which  It  shall  be  applied,  are  all  regulated 
by  legislative  enactment  pursuant  to  the  con- 
stitution. No  sale  of  the  property,  or  dispo- 
sition of  tbe  proceeds,  Is  valid  unless  it  Is 
authorized  by  the  laws  of  the  state.  Tbe 
school  district  Is  created  as  a  means  for  tbe 
more  convenient  and  effective  carrying  out 
of  tbe  educational  iwUcy  of  the  state.  The 
entire  control  of  schools  and  school  property 
is  In  the  state,  to  be  exercised  as  It  may  see 
fit,  subject  to  the  requirements  and  restric- 
tions contained  In  the  constitution,  and  school 
office's  and  school  districts  are  merely  tbe 
agencies  through  which  It  acts  in  the  per- 
formance of  duties  with  which  it  is  charged 
by  that  instrument  By  the  terms  of  the 
statute  all  school  property  within  tbe  district 
is  held  by  the  school  board  in  trust  for  tbe 
school  district  for  the  benefit  of  tbe  school, 
and  the  school  Is  a  state  institution.  We  do 
not  think  that  either  the  school  board  or  the 
school  district  Is,  within  any  definition  of  tbe 
term,  the  "owner"  of  the  school  property; 
and,  in  our  opinion,  the  provisions  of  the 
mechanic's  lien  law  cannot  be  applied  to 
public  school  buildings.  See  Thomas  v. 
School  Dist,  71  111.  283.  But  it  does  not 
follow  that  tbe  plaintiff  Is  without  a  remedy. 
He  has  recovered  Judgment  against  his  im- 
mediate contractors.  A  school  district  Is  a 
quasi  corporation,  and  not  subject  to  process 
In  garnishment;  but  if  the  board  has  money  in 
Its  hands  belonging  to  Groves  &  Hackett  and 
the  plaintiff  is  unable  to  realize  anything  up- 
on his  Judgment,  the  money  can  be  reached 
by  a  proceeding  in  equity.  A  court  of  chan- 
cery will  subject  property  and  funds  to  tbe 
satisfaction  of  a  Judgment  when  they  can- 
not be  reached  by  legal  process,  and  the  Judg- 
ment cannot  otherwise  be  satisfied.  Pendle- 
ton V.  Perkins,  49  Mo.  565.  The  Judgment 
will  be  affirmed.    Affirmed. 


(6  Colo.  App.  199) 
HOCHENAUER  v.  HILDERBRANT. 
(Court  of  Appeals  of  Colorado.    May  13,  1895.) 

LlABILITT  DNDBR  LeASB— FaBAMOUXT  TlTLE. 

Where  a  lease  stipulated  that  the  lessor 
did  not  covenant  against  disturbance  by  the  hold- 
er of  a  ^aramonnt  title,  and  tbe  lessee  was  not  dis- 
turbed in  his  possession  during  the  term,  it  is  no 
defense,  in  an  action  for  the  rent  that  the  title 
has  been  adjudged  in  a  stranger. 

Appeal  from  district  court,  Pueblo  county. 

Action  by  Julius  HUderbrant  against  Joseph 
Hochenauer  for  rent  From  a  Judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

H.  P.  Vorles  and  Jas.  W.  Coulter,  for  ap- 
pellant   Betts  &  Vates,  for  appellee. 

THOMSON,  J.  Prior  to  April  17,  1890, 
William  S.  Jackson  and  others  were  tbe  own- 
ers in  fee  of  about  160  acres  of  lanl  in  and 
near  the  dty  of  Pueblo.  A  itatent  of  the 
United  States  to  their  grantor  for  the  land 
bad  been  Issued  in  September,  1870.  Tbe  land 
was  unoccupied  by  the  owners,  and  a  number 
of  squatters  had  settled  upon  It  who  were 
occupying  it  on  the  ■  date  first  mentioned. 
Among  these  was  Plus  Lntz,  who  had  a 
building  upon  It  a  portion  of  which  appears 
to  have  been  used  for  the  purposes  of  a  sa- 
loon. On  that  date  by  an  agreement  in  writ- 
ing, executed  by  LAitz  as  party  of  tbe  first 
part  and  the  appellant,  Hochenauer,  party  of 
the  second  part,  Lutz  leased  to  Hochenauer 
tbe  building,  together  with  the  saloon,  fix- 
tures, furniture,  and  all  personal  propertj' 
in  the  building,  except  the  personal  effects 
of  the  lessor,  for  the  term  of  one  year  from 
the  date  of  the  agreement;  in  consideration 
of  which  lease  the  lessee  covenanted  and 
agreed  to  pay  to  the  lessor,  as  rent  for  tbe 
premises,  $130  per  month  for  the  first  six 
montbs  of  the  term,  and  $85,  per  month  for 
tbe  residue,  and  also  agreed  to  surrender 
possession  of  the  premises  to  the  lessor  at  the 
expiration  of  the  term.  The  agreemait  of 
lease  conduded  with  the  following  clause: 
"The  said  first  party  does  not  guaranty  dr 
covenant  for  the  possession  and  enjoyment 
of  said  premises  against  any  disturbance 
from  paramount  title."  The  appellant  took 
immediate  possession  of  the  premises  under 
his  lease,  and  continued  in  sucb  possession 
until  tbe  8th  day  of  May,  1891.  An  action 
was  brought  by  Jackson  and  bis  co-owners 
against  the  squatters  to  recover  possession  of 
the  land.  Wbetber  the  suit  was  commenced 
before  or  after  the  date  of  the  lease  does  not 
appear,  but  tbe  appellant  was  not  a  party 
to  it  Tbe  result  of  tbe  suit  was  a  finding 
that  the  title  was  in  tbe  plaintiffs,  and  a 
Judgment  in  their  favor  for  possession,  and 
for  costs.  The  date  of  the  rendition  of  the 
Judgment  was  December  23,  1890.  Hochen- 
auer pajd  rent  until  February  4,  1891,  when 
be  refused  to  make  further  payment.  Lutx 
sold  and  assigned  bis  claim  for  the  residue 
of  the  rent  to  appellee,  who  brought  this  puit 
to  recover  it   The  answer  of  the  defendant 
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■sets  np  the  judgment  In  ejectment,  and  avers 
that  be  had  attorned  to  the  ejectment  plain- 
tiffs, and  held  the  premises  as  their  tenant 
from  December  23,  1890,  mitil  the  expiration 
of  the  lease.  The  defendant  testified  that  he 
never  paid  rent  for  the  premises  to  any  per- 
son except  Lntz;  that  he  was  not  disturbed 
in  his  possession  of  the  premises  during  the 
time  he  occupied  them ;  and  that  no  rent  was 
«ver  demanded  from  him  by  the  ejectment 
plaintiffs,  or  by  any  person  other  than  Lutz. 
He  said  that  he  had  an  understanding  or 
agreement  with  Mr.  Jadtson  that  was  satis- 
factory to  him,  but  what  it  was  he  did  not 
state.  Mr.  Lntz  testified  that  after  the  judg- 
ment in  ejectment,  himself  and  Mr.  Tooke, 
the  agent  of  the  owners,  called  on  the  defend- 
ant in  relation  to  the  rent,  and  that  Tooke 
then  told  the  defendant  that  the  owners  had 
no  claim  on  him  for  rent,  and  that  he  might 
pay  it  to  Lutz.  This  statement  was  not  de- 
nied by  the  defendant.  The  cotnt  directed 
the  jury  to  find  a  verdict  for  the  plaintiff, 
which  was  done,  and  judgment  entered  ac- 
cordingly. We  are  unable  to  discover  any- 
thing In  the  record  which  will  enable  the  de- 
fendant to  escape  the  payment  of  this  claim. 
He  went  into  possession  under  an  agreement 
of  lease  in  which  he  covenanted  to  pay  rent 
to  the  lessor  during  the  term  and  had  the  un- 
molested enjoyment  of  the  leased  property 
during  the  entire  period.  His  reason  for  resist- 
ing payment  is  that  the  title  was  adjudged  to 
be  in  parties  who  were  strangers  to  the  lease, 
but  that  fact  alone  is  not  a  defense.  An  evic- 
tion, actual  or  constructive,  must  be  shown. 
A.  tenant  is  not  permitted  to  controvert  the 
title  undo:  which  he  was  let  into  possession, 
when  that  possession  has  been  undisturbed, 
and  he  has  enjoyed  the  full  benefits  of  bis 
contract.  His  allegiance  is  due  to  his  land- 
lord, and  he  cannot  set  up  against  him  title 
in  a  stranger,  unless  through  that  title  he  has 
been  divested  of  the  possession  which  he  ac- 
quired by  the  demise.  1  Wood,  Landl.  &  Ten. 
S  232;  Hawes  v.  Show,  100  Mass.  187;  Yer- 
nam  v.  Smith.  15  N.  X.  327;  Tllghman  v. 
Little,  13  HI.  239; .  Mllsap  v.  Stone,  2  Colo. 
137;  Hammond  v.  Kose,  11  Colo.  524,  19  Pac. 
466.  From  the  concluding  clause  in  the  lease 
it  would  appear  that  the  real  condition  of  the 
title  was  understood  by  both  parties,  and 
that  the  defendant  took  the  premises  subject 
to  the  contingency  of  being  expelled  by  the 
owners  of  the  paramount  title.  He  was  con- 
tent to  take  whatever  right  of  possession  his 
lessor  could  give  him,  and  In  consideration 
of  that  covenanted  to  pay  the  rent.  He  oc- 
cupied the  premises  under  his  lease  for  the 
full  term,  without  disturbance  from  any  quar- 
ter. No  claim  or  pretense  of  claim  was  made 
against  him  hostile  to  his  obligation  to  his 
lessor,  and  justice  requires  that  he  should 
perform  the  agreement  in  consideration  of 
which  the  possession  was  given  him.  The 
sonrt  properly  directed  a  verdict  for  the  plain- 
'  tiff,  and  the  resultant  judgment  wUl  be  af- 
firmed.   Affirmed. 


(6  Colo.  App.  202) 
TATE  et  al.  v.  PEOPLE,  to  Use  of  DKWBBS. 
(Court  of  Appeals  of  Colorado.    May  13,  1895.) 

COKOKER  AOTIKO  FOR    SHERIFF— WhbN  PROPER— 

AoTiox  ON  Shbbifv's  Bond  —  Failckb  to  Pat 
Over  Moket  —  Dbfunses  —  QABMisasiEitT  of 
DEPnTT. 

1.  Gen.  St.  1883,  $  612  et  aeq.,  providing  that 
in  certain  canes  the  coroner  shall  act  as  gberiS. 
does  not  authorize  tibe  coroner,  upon  an  execution 
issued  to  him,  to  serve  summons  in  garnishment 
upon  a  deputy  sheriff. 

2.  The  fac*  tliat  money  collected  on  execu- 
tion was  garnished  in  tiie  hands  of  a  deputy 
sheriff  la  no  defense  In  an  action  against  the  sher- 
iff therefor  by  the  execution  creditor. 

3.  Where  a  sheriff's  bond  was  conditioned 
merely  that  he  would  turn  over  all  moneys,  etc., 
that  would  come  into  his  hands  as  such  officer  to 
his  successors  in  office,  a  suit  cannot  be  main- 
tained thereon  by  one  to  whom  the  sheriff  failed 
to  turn  over  moneys  collected  on  an  execution. 

4.  A  denial  In  an  answer  that  a  judgment 
was  assigned  for  a  valuable  consideration  is  a 
negative  pregnant,  which  admits  the  assignment, 
but  denies  the  sufficiency  of  the  consideration. 

Appeal  from  district  court,  Prowers  county. 

Action  by  the  people  of  the  state  of  Col- 
orado, to  the  use  of  Thomas  B.  Oewees, 
against  F.  M.  Tate  and  others,  on  Tate's 
oflaclal  bond  as  sheflff  of  Prowers  coimty. 
From  a  judgement  for  plaintiff,  defendants 
appeal.    Reversed. 

C.  C.  Goodale,  for  appellants.  D.  McCas- 
kill,  for  appellee. 

THOMSON,  J.  This  is  a  suit  upon  a  sher- 
iff's bond.  The  defendant  F.  M.  Tate  was 
in  November,  1891,  elected  sheriff  of  Prow- 
ers county,  and  before  entering  upon  the 
duties  of  his  office  executed  to  the  people 
of  the  state  of  Colorado  a  bond  in  the  penal 
sum  of  $6,000,  with  the  defendants  James 
Graham,  Martin  Graham,  and  C.  H.  Pry- 
barger  as  sureties,  which  was  approved  as 
the  statute  requires.  During  the  November 
term,  1891,  of  the  district  court  of  Prowers 
county,  Edith  P.  Craddock  recovered  a  judg- 
ment in  that  court  against  John  E,  Godding, 
which,  as  is  alleged,  was  assigned  in  writ- 
ing to  the  relator  for  a  valuable  considera- 
tion. The  relator  caused  an  execution  to  be 
issued  upon  the  judgment  to  the  defendant 
Tate  as  sheriff,  who  thereupon  caused  to  be 
collected  from  the  execution  defendant,  upon 
the  execution,  $518.36,  which  he  failed  and 
refused  to  pay  to  the  relator.  One  of  the 
defenses  is  that  the  money  was  collected  by 
C.  D.  Baldwin,  the  undersheriff,  and  that 
the  money  was  garnished  in  his  hands  by 
the  State  Bank  of  Rocky  Ford,  upon  a  judg- 
ment recovered  by  It  in  the  county  court 
of  Otero  county,  against  Edith  P.  Craddock, 
for  $586.25.  The  summons  In  garnishment 
was  served  upon  Baldwin  by  J.  A.  Wood- 
cock, the  coroner  of  Prowers  county,  to 
whom  execution  upon  the  judgment  had  been 
Issued  and  directed.  To  the  interrogatories 
submitted,  Baldwin  answered  that  he  had 
in  his  possession  and  under  his  control  $518.- 
36,  which  he  had  collected  upon  the  execu- 
tion issued  In  the  case  of  Craddock  v.  God- 
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ling,  iind  Judgment'  xrae  rendered  against 
him  upon  bis  answer.  He  tbereupon  paid  to 
the  coroner  the  amount  of  the  Judgment. 

At  the  trial  of  this  cause,  to  prore  the  as- 
signment to  the  relator,  a  witness  was  In- 
troduced who  testified  that  be  had  a  lim- 
ited acquaintance  with  the  handwriting  of 
Edith  P.  Craddock,  and  that  from  that  ac- 
quaintance be  believed  the  signature  to  the 
assignment  to  be  hers.  It  was  objected  that 
he  had  not  shown  himself  qualified  to  testi- 
fy as  to  her  signature,  but  the  objection  was 
overruled.  The  same  objection  is  urged  here. 
We  think  the  witness  testified  to  a  sufficient 
acquaintance  with  the  assignor's  handwrit- 
ing to  admit  bis  testimony,  and  to  require 
counter  proof  from  the  defendants.  But  the 
specific  denial  In  the  answer  relating  to  the 
assignment  is  not  so  framed  as  to  require 
proof  upon  tlie  subject.  The  defendants  de- 
ny that  Edith  P.  Craddock,  for  a  good  and 
valu&ble  consideration,  sold  and  assigned  the 
Judgment  to  the  relator.  This  IB  a  negative 
pregnant.  The  utmost  effect  It  can  have  is 
to  admit  the  assignment,  and  deny  the  suffi- 
ciency of  the  consideration,  but.  In  our  opia- 
loo,  the  question  of  consideration  Is  Imma- 
terial. If  the  proceedings  in  garnishment 
set  up  In  the  answer  would  constitute  no 
defense  as  against  the  Judgment  plaintiff  her- 
self, then  they  are  unavailing  as  against  her 
assignee,  whether  the  assignment  was  with 
or  without  consideration. 

A  discussion  of  the  question,  whicb  would 
otherwise  be  Important,  to  what  extent,  un- 
der the  laws  of  this  state,  a  sberlif  may  be 
subject  to  garnishment  In  respect  of  money 
held  by  him  In  his  official  capacity,  Is  un- 
necessary, bees  use  In  this  case  the  sheriff 
was  not  garnished. 

First.  The  execution  upon  which  the  gar- 
nishment was  made  was  issued  to  the  coro- 
ner, and  the  summons  in  gamisbment  was 
served  by  him.  A  coroner  can  exercise  the 
powers  atad  perform  the  duties  of  the  sher- 
iff only  In  certain  specified  cases.  If  there 
Is  no  sheriff  In  an  orgnnlssed  county,  the 
coroner  acts  as  such  until  one  Is  appointed 
or  elected.  If  the  sheriff  is  a  party  to  the 
case  in  whicb  the  process  issues,  the  writ 
Is  served  and  executed  by  the  coroner.  When 
affidavit  is  made  by  a  party  to  an  action, 
his  agent  or  attorney,  that  the  sheriff  will 
not,  by  reason  of  partiality,  prejudice,  con- 
sanguinlty,  or  interest,  faithfully  perform  his 
duties  in  the  suit,  the  process  must  be  di- 
rected to  the  coroner.  Gen.  St  1883,  fi 
612-4)14.  There  are  no  other  conditions  upon 
which  the  coroner  Is  authorized  to  perform 
any  of  the  duties  of  the  sheriff.  The  defend- 
ant Tate  was  the  sheriff  of  Prowers  coun- 
ty, he  was  not  a  party  to  the  case  in  whicb 
the  execution  issued,  and  there  was  no  affi- 
davit made  that  be  might  not  for  any  cause 
faithfully  perform  his  duties  in  the  prem- 
ises. No  reason  is  shown  wby  the  execu- 
tion was  not  Issued  to  the  sheriff.  If  the 
money  could  be  garnished  In  bis  hands,  he 


could  levy  the  execution  npon  It  Where  the 
acts  of  the  coroner  In  tbe  performance  of 
the  sheriff's  duties  are  relied  upon  in  sup- 
port of  a  claim  or  defense,  tbe  existence  of 
some  one  of  the  statutory  conditions  of  bis 
authority  must  be  made  affirmatively  to  ap- 
pear. The  service  by  the  coroner  of  the  gar- 
nishment process  upon  Baldwin  was  a  nulli- 
ty, and,  as  against  the  relator,  the  Judgment 
In  the  proceeding  was  void. 

Second.  The  summons  in  garnishment  was 
not  served  upon  tbe  sheriff,  and  he  was  not 
a  party  to  the  garnishment  proceeding.  The 
answer  of  Baldwin  set  forth  that  the  money 
was  collected  by  virtue  of  an  execution  Is- 
sued upon  the  Judgment  recovered  by  Ekllih 
P.  Craddock,  and,  while  he  answered  tlint 
it  was  in  his  possession,  yet,  as  a  mnt 
ter  of  law,  it  was  not.  The  undersheriff  is 
a  general  deputy,  appointed  by  the  sheriff  to 
hold  during  tbe  latter's  pleasure.  Tbe  sheriff 
Is  responsible  for  bis  default  or  misconduct. 
His  official  acts  are  tbe  official  acts  of  thp 
sheriff,  and  are  done  in  his  name.  Money 
collected  by  tbe  UDdersberiff  upon  execu 
tion  is  In  law  In  tbe  possession  of  tbo 
sheriff,  and  It  is  the  sheriff,  and  not  tho 
undersheriff,  who  is  liable  to  the  creditor  for 
Its  misappropriation.  Tbe  sheriff  must  pn.v 
the  money  over  to  the  execution  creditor, 
and  has  no  right  to  know  any  other  clalni- 
ant,  unless  a  lien  -has,  in  virtue  of  some  legal 
process,  attached  to  tbe  fiind.  As  the  mone.\ 
is  in  law  in  his  hands,  the  Hen  must  fasten 
upon  it  in  his  hands,  and  he  must  be  a  party 
to  any  proceeding  by  which  the  lien  is  sought 
to  be  created.  The  grarnisliment  of  the  un- 
dersheriff could  not  act  upon  tbe  fund,  bo- 
cause  in  law  he  neither  possessed  nor  cob 
trolled  it  and  the  judgment  agnlnst  him.  as 
garnishee,  for  the  amount  "was  unnuthorizetl. 
The  riglits  of  the  relator,  or  of  bis  assignor, 
were-  in  no  manner  affected  by  it  Terwll 
liger  V.  Wheeler,  85  Barb.  020;  Hampton  v 
Brown,  13  Ired.  18;  Strickland  v.  Smith.  S3 
Ua.  70;  Murfree,  Sher.  t  554.  If  this  were  s 
suit  by  Dewees  against  the  sheriff  alone  for 
a  violation  of  bis  official  duty,  tbe  garnish- 
ntfent  proceedings  would  be  no  defense.  They 
would  not  execuse  him  for  withholding  thp 
money.  But  the  foundation  of  the  action  is 
bis  bond,  and  the  liability  of  the  obligors 
upon  that  Instrument  Is  limited  by  tbe  terras 
of  their  contract  Tbe  bond  in  suit  Is  condi- 
tioned as  follows:  "Now,  therefore,  the  con- 
dition of  this  obligation  is  such  that  if  the 
said  F.  M.  Tate  shall  well  and  faithfully 
perform  the  duties  and  calling  of  said  office 
according  to  law,  and  turn  over  all  moneys, 
books,  and  papers  that  may  come  Into  his 
bands,  as  such  officer,  to  bis  successors  in 
office,  then  this  obligation  shall  be  void;  oth- 
erwise to  be  and  remain  In  full  force  and 
effect"  The  conditions  of  tbe  bond  required 
by  the  statute  are  that  the  sheriff  shall  well 
and  faithfully  perform  and  execute  the  du- 
ties of  his  office,  witbout  fraud,  deceit,  or 
oppression,  pay  over  all  moneys  that  may 
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come  Into  his  hands  as  sheriff,  and  deliver 
to  his  successor  all  writs,  papers,  and  other 
things,  pertaining'  to  his  office,  which  may 
be  so  required  by  law.  Gen.  St.  i  504.  It 
is  the  second  condition  of  the  statutory  bond 
which  applies  to  money  collected  by  the 
sheriif,  and  It- is  the  second  condition  of  the 
bond  in  suit  which  undertalees  to  direct  the 
.  disposition  to  be  made  by  Tate  of  money  re- 
celyed  by  him  as  an  officer.  It  requires  him 
to  turn  the  money  over,  not  to  the  party  en- 
titled to  it,  but  to  his  successors  in  office, 
so  that  the  condition  was  not  broken  by  his 
failure  to  pay  it  to  the  relator.  In  fact,  pay- 
ment to  the  relator  would  have  been  a  breach 
of  the  condition.  In  order  to  avoid  a  breach, 
be  must  violate  a  duty  with  which  he  is 
charged  by  law.  But  this  suit  is  upon  that 
bond,  and  there  can  be  no  recovery  upon  it 
outside  of  its  terms.  It  is  a  practically  worth- 
less piece  of  paper,  and  why  it  was  accept- 
ed and  approved  as  the  official  bond  of  the 
sheriff  we  are  unable  to  conjecture,  but  we 
must  take  it  as  it  is,  and  not  as  it  ought'  fo 
be.  The  sheriff  is  personally  liable  to  the 
aggrieved  party  for  his  retention  of  the 
money,  but  this  suit,  being  upon  the  bond, 
must  fail.  The  Judgment  will  be  reversed. 
Reversed. 


(6  Colo.  App.  303) 

WALSH  v.  ALLEN. 
<C!oart  of  Appeals  of  Colorado.    May  13,  1885.) 
Actios  os  Note— Partibs— Chahtpertt.      i 

1.  A  person  to  whom  a  note  has  been  assigned 
after  maturity  is  the  real  wrty  in  interest,  and 
may  maintain  an   action  thereon. 

2.  An  assignment  of  a  note  in  consideration 
that  the  assignee  will  pay  to  the  assifmor  part  of 
the  proceeds,  when  collected  by  suit,  is  not  cbam- 
pertous. 

Appeal  from  district  court,  Arapahoe  coun- 
ty. 

Action  by  Oharles  L.  Allen  against  P. 
Walsh  on  a  note.  From  a  Judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

W.  T.  Rogers,  for  appellant.  Charles  L. 
Allen,  In  pro.  per. 

THOMSON,  J.  On  April  11,  1891,  the  ap- 
pellant (defendant  below),  through  .7.  B.  Gor- 
don, as  his  agent,  negotiated  with  one  Con- 
roy  for  an  exchange  of  five  town  lots,  of 
which  the  defendant  was  the  equitable  own- 
er,—having  a  contract  for  a  deed  to  them, 
with  other  lots,  from  the  Interior  Land 
&  Immigration  Company,— and  against 
which  there  was  an  incumbrance  of  $375, 
for  a  stock  of  merchandise  owned  by  Con- 
roy.  Conroy  refused  to  accept  the  lots,  on 
account  of  the  Incumbrance.  It  was  then 
agreed  between  the  defendant  and  Gordon 
that  the  latter  should  convey  five  unincum- 
bered lots  owned  by  him,  of  equal  value 
with  the  plaintiff's  lots,  to  Conroy,  in  ex- 
change for  the  stock,  and  that.  In  return, 
Oordon  should  receive  a  deed  for  the  plain- 
tiff's lots,  eubject  to  the  Incumbrance,  and 


should  be  made  whole  by  a  note  for  $.^7.'>  to 
be  executed  to  him  by  the  defendant.  Con- 
roy assented  to  the  arrangement,  and  ac- 
cordingly received  a  conveyance  from  Gor^ 
don  of  bis  five  lots,  and  turned  the  stock  of 
goods  over  to  the  defendant,  who  there- 
upon executed  his  note  to  Gordon  for  $373, 
and  gave  him  an  order  upon  the  Immigi-a- 
tlon  Company  for  a  deed  to  five  of  the  lots 
contracted  to  the  defendant.  Upon  the  or- 
der being  presented,  the  company  refused 
to  cause  the  deed  to  be  executed,  because 
its  coptract  with  the  defendant  was  for  nine 
lots,  to  be  embraced  in  one  deed,  and  the 
making  of  two  deeds  would  involve  an  ex- 
tra expense.  The  lots  were  afterwards  con- 
veyed to  the  defendant,  and  Gordon  de- 
manded a  deed  to  them  from  him,  which  he 
refused.  The  lots  have  never  been  con- 
veyed to  Gordon.  After  the  maturity  of 
the  note,  Gordon  assigned  and  transferred 
it  to  the  plaintiff,  Allen,  who  thereupon  in- 
stituted this  suit  upon  It  Judgment  was 
given  in  his  favor,  and  the  defendant  ap- 
pealed. 

We  confess  that  we  are  unable  to  under- 
stand the  theory  of  the  defense,  in  so  far  as 
it  goes  to  the  merits  of  the  controversy. 
The  defendant  had  the  benefit  of  Gordon's 
unincumbered  lots,  upon  his  agreement  to 
replace  them  with  his  own  incumbered  lots, 
and  to  balance  the  Incumbrance  with  his 
note  for  the  amount.  Gordon  gave  up  his 
own  lots.  He  never  received  the  defend- 
ant's lots.  The  defendant  took  the  stock  of 
goods,  and  if  he  can  defeat  this  action  he 
gets  the  goods  for  nothing,  and  Gordon  gets 
nothing  for  his  lots.  This  would  be  a  very 
profitable  transaction  for  the  defendant,  if 
we  could  see  otir  way  clear  to  adopt  bis 
.  theory;  but  we  cannot,  because,  as  we  have 
said,  we  do  not  understand  It.   ' 

Defendant's  counsel  says  that  on  account 
of  some  understanding  between  the  plain- 
tiff and  Gordon  that  a  portion  of  the  avails 
of  the  note,  when  collected,  are  to  be  paid  to 
the  latter,  the  plaintiff  is  not  the  real  party 
in  Interest,  and  therefore  not  entitled  to 
maintain  this  suit.  The  legal  title  to  the 
note  vested  in  the  plaintiff  by  the  assign- 
ment, and  he  is  ipso  facto  the  real  party  in 
interest,  within  the  meaning  of  the  Code. 
Gomer  v.  Stockdale  (Colo.  App.)  39  Pac. 
355. 

Counsel  also  says  that  the  assignment,  by 
reason  of  the  character  of  its  consideration, 
is  infected  with  champerty.  Upon  what 
principle  he  considers  himself  in  a  position 
to  raise  a  question  of  this  kind,  he  does  not 
state.  It  was  not  raised  In  the  trial  court, 
and  we  are  not  disposed  to  discuss  it.  It  is 
sufficient  for  present  purposes  to  say  that 
the  consideration  of  the  note  was  not  cham- 
pertous.  The' defendant  owes  the  debt;  its 
payment  to  the  plaintiff  will  extinguish  it; 
and  what  the  consideration  of  the  assign- 
ment was,  or  whether  there  was  any,  is  a 
question  in  which  the  defendant  has  not  the 
slightest  concern.    Woodbury  v.  Hinckley,  3 
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Colo.  App.  210,  32  Pac.  SCO;  Welch  t.  May- 
er, 4  Colo.  App.  440,  36  Pac.  613.  The  judg- 
ment will  be  afflrmed.    AfSrmed. 


(6  Colo.  App.  279) 

NELSON  et  al.  t.  BOARD  OF  COM'RS  OF 
GARFIELD  COUNTY. 

(Court  of  Appeals  of  Colorado.    May  13,  1895.) 

COCNTIES— CONSTRCCTIOK  OF  BuiDOEa — LOCATroH. 

Where  connties  and  municipalities  are, 
within  their  respective  limits,  given  full  power 
and  control,  in  the  one  case  over  highways  and  in 
the  other  over  streets  and  bridges,  a  county  can- 
not jconstruct  a  bridge,  within  a  town,  only  ac- 
cessible over  streets  and  highways  controlled  by 
the  town. 

Error  to  district  court,  Garfield  county. 

Bill  by  John  Nelson  and  others,  taxpayers, 
to  enjoin  the  board  of  county  commissioners 
of  Garfield  county  from  constructing  a  bridge. 
Bill  dismissed,  and  the  taxpayers  bring  error. 
Reversed. 

Edward  T.  Taylor  and  John  T.  Shumate, 
for  plaintiffB  in  error.  C.  W.  Darrow,  J.  L. 
Hodges,  and  A.  M.  Stevenson,  for  defendant 
In  error. 

BISSELL,  J.  Sundry  taxpayers  of  Garfield 
county  filed  a  bill  to  restrain  the  board  of 
county  commissioners  from  executing  and 
carrying  out  a  contract  to  erect  a  bridge 
across  Grand  river.  Respecting  the  bill.  It  is 
enough  to  state  it  contained  all  the  requisite 
averments  to  entitle  the  complainants  to 
maintain  their  suit,  if  the  essentials  were  sus- 
tained by  proof.  A  mass  of  testimony  re- 
specting the  locality  of  the  bridge  and  the 
existence  of  a  highway  on  the  southerly  side 
of  the  river  was  produced,  but  the  bulk  of  it 
may  be  dismissed  from  consldo'atlon.  The 
whole  case  turns  on  the  question  of  the  power 
of  the  board  of  county  commissioners  of  Gar- 
field county  to  build  a  bridge  on  the  site  se- 
lected. There  are  but  a  few  facts  essential 
to  the  discussion  or  to  the  easy  apprehension 
of  the  case.  The  proposed  bridge  was  to  be 
erected  across  the  river,  and  its  northerly 
terminus  would  be  at  the  foot  of  Third  street 
Id  the  town  of  New  Castle.  On  the  south 
side  of  the  river  the  town  had  not  been  plat- 
ted, but  the  land  was  owned  by  the  Glenwood 
Hot  Springs  Company.  To  reach  the  river  a 
right  of  way  would  of  necessity  have  to  be 
purchased,  and  the  approaches  to  the  bridge 
constructed.  The  entire  bridge  would  be  lo- 
cated- in  the  town  of  New  Clastle.  Both  the 
approaches  would  be  in  the  same  municipal 
corporation,  and  the  only  access  to  it  In  any 
direction  would  be  over  streets  or  highways 
controlled  by  the  municipal  authorities.  The 
building  of  the  bridge  and  its  approaches,  to- 
gether with  the  estimated  cost  to  acquire  the 
right  of  way,  would  bring  the  total  expendi- 
ture very  close  to  thirteen  or  fourteen  thou- 
sand dollars,  at  the  very  lowest  estimate 
placed  on  It.   A.  preliminary  injunction  was 


granted,  but,  on  final  bearing,  it  was  dis- 
solved, and  the  bill  dismissed.  The  taxpayers 
prosecute  the  appeal. 

The  evident  convenience  to  the  public  which 
would  result  from  the  building  of  the  bridge^ 
and  the  possible  necessity  for  Its  construction, 
have  led  the  court  to  examine  -the  case  with 
considerable  care,  and  to  reach  Its  conclusion- 
after  much  hesitation.  The  lack  of  jurisdic- 
tion and  authority  in  the  board  of  county 
commissioners  to  construct  a  bridge  at  the- 
point  selected  is  so  thoroughly  settled  by  the 
current  of  decisions  as  to  compel  us  to  reverse 
the  judgment  The  nature  of  the  corporate- 
authority  possessed  by  a  county  is  not  in- 
volved In  the  litigation.  The  wide  difference 
which  exists  between  powers  possessed  by  a 
municipal  corporation  and  those  which  may 
be  exercised  by  the  governing  body  of  a  coun- 
ty is  recognized  in  every  case  where  the  sub- 
ject has  been  considered.  The  county  is  or- 
ganized for  governmental  purposes,  and  is 
in  reality  part  of  the  state's  orgainization, 
possessing  such  jurisdiction  and  such  power 
as  the  legislature  has  seen  fit  to  confer.  On 
the  other  hand,  the  municipality,  while  cre- 
ated under  the  general  law  and  by  virtue  of 
the  powers  granted  by  the  legislature,  is  the 
voluntary  act  of  the  inhabitants  of  the  cor- 
poration, and,  when  completed,  it  may  only 
exercise  the  delegated  powers  subject  to  weU- 
recognlzed  rules  of  law,  which  affix  a  vastly 
different  liability  on  their  exercise.  Several 
state  courts  have  decided  where  power  was 
delegated  to  both  the  county  and  the  munici- 
pal authorities,  and  there  was  no  limitation 
in  the  statute  on  the  power  of  the  county 
board  to  act  within  the  limits  of  the  Incor- 
porated town,  their  powers  would  for  many 
purposes  be  coextensive  with  the  territorial 
limits  of  the  county,  even  though  they  might 
be  exercised  within  municipal  limits.  These 
cases  are  not  very  satisfact<Hry.  The  reasons 
given  are  neither  persuasive  nor  convincing, 
and  are  not  In  harmony  with  the  general  cur- 
rent of  authority.  ■  We  likewise  conclude  the 
decisions  of  the  supreme  court  pf  this  state 
are  not  in  line  with  these  cases.  Our  stat- 
utes respecting  counties,  towns,  and  cities,  so 
far  as  we  have  been  able  to  discover  and  so 
far  as  they  have  been  referred  to  by  conns^ 
contain  no  specific  provision  restricting  the 
powers  of  boai'ds  of  county  commissioners  to 
such  parts  of  the  county  as  may  not  be  In- 
cluded within  the  limits  of  incorporated  towns 
and  cities.  Yet,  if  we  follow  those  cases 
which  hold  the  jurisdiction  of  towns  to  be 
exclusive  within  the  Umits  of  their  organisa- 
tion, we  can  sustain  oiv  conclusion.  In  re 
Public  Road,  54  N.  J.  Law,  539,  24  Atl.  759; 
City  of  Goshen  v.  Myera,  119  Ind.  196,  21 
N.  E.  657;   McGrew  v.  Stewart,  51  Kan.  185, 

32  Pac.  896;  Peoria  &  P.  U.  Ry.  Co.  v.  Peoide. 
144  Hi.  458,  33  N.  E.  873;  Clark  v.  Com.,  14 
Bush,  166;    Gallaher  ▼.  Head,  72  Iowa,  173, 

33  N.  W.  620;  Tucker  v.  Conrad,  103  Ind. 
349,  2  N.  E.  803;  State  v.  Jones,  18  Tex.  874; 
Oowan's  Case,  1  Overt  311;   Elliott,  Roads 
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&  &  C  10.  If(a<d»  of  the  argament  In  tbese 
cute  la  ot  the  ab  inconTenienti  sort,  bnt  of 
exceeding  force  and  evident  utility.  It  ia  Uo- 
possible  to  concede  to  boards  of  county  com- 
missioners authority  to  build  brldgea  and  con- 
struct roads  within  the  limits  of  towns  with- 
out producing  an  endless  confusion  and  an 
ultimate  conflict  It  Is  a  little  difficult  to  ap- 
prehend the  status  of  the  right  to  control  a 
bridge  built  by  the  county  government  witb- 
tn  a  city,  or  to  determine  exactly  the  status 
of  the  title  to  the  property.  To  carry  this 
speculation  to  any  logical  conclusion,  would 
be  Idle,  but  It  la  suggestive  of  the  difficulties 
which  would  arise  from  the  enforcement  of 
any  other  rule.  Many  illustrations  of  the 
absurdity  of  the  contention  could  be  given, 
but  it  is  enough  to  rest  our  conclusion  upon 
this  veiy  substantial  current  of  decisious. 
The  precise  question  waa  not  before  the  su- 
preme court  in  the  cases  which  will  be  cited, 
but,  in  many  matters  which  were  essential  to 
their  conclusions,  the  court  haa  declared  the 
law  In  exact  accord  with  this  line.  The  whole 
subject  is  covered  by  the  three  chapters  of 
the  General  Statutes,  23,  95,  and  100.  Both 
organizations  are  clothed  with  ample  power  to 
carry  out  the  declared  purposes  for  which 
they  are  organized,  and,  within  their  respec- 
tive limits,  are  given  full  power  and  control. 
In  the  one  case  over  highways  and  In  the 
other  case  over  streets  and  bridges.  This  del- 
egation of  authority  haa  been  held  to  be  en- 
tirely within  the  power  of  the  legislature,  and 
when  granted,  and  exercised  under  the  grant, 
to  be  entirely  exclusive.  City  of  Denver  v. 
Dunsmore,  7  Colo.  328,  3  Pac.  706;  City  of 
Boulder  v.  NUes,  9  Colo.  415,  12  Pac.  632; 
BaOroad  Co.  v.  Domke,  It  Colo.  247,  17  Pac. 
777.  Those  cases  concern  the  power  and  con- 
tr(d  which  mimlclpal  corporations  exercise 
over  streets,  and  the  general  liability  for  any 
Callnn  to  care  for  them.  It  waa  concluded 
municipal  corporations  were  liable  for  neglect 
In  the  discharge  of  this  duty,  but  the  liability 
was  put  on  the  ground  that  tiie  corporation 
waa  Invested  with  the  exclusive  right  to  care 
for  Ita  streets,  which  carried  with  It  a  correla- 
tive responsibility  for  any  neglect  in  the  dis- 
charge of  this  duty  or  In  the  exercise  of  this 
power.  These  conclusions  are  In  entire  ac- 
cord with  the  doctrine  of  the  other  cases 
which  have  been  cited.  We  therefore  con- 
clude the  board  of  county  commissioners  of 
Oarfield  county  were  without  authority  to 
construct  or  maintain  a  bridge  within  the  lim- 
its of  the  town  of  New  Castle,  and  the  ap- 
propriation of  the  county  funds  to  that  pur- 
pose was  such  an  Illegitimate  use  of  the  f  imds 
of  the  county  as  gave  a  right  of  action  to 
taxpayers  who  might  be  Injured  by  the  ex- 
penditure. Crampton  v.  Zabrislde,  101  IT.  S. 
601.  Further  proceedings  In  this  case  will 
not  probably  alter  the  essential  facta  on 
which  the  decision  rests,  but  the  case  will  be 
reversed,  and  remanded  for  further  proceed- 
ings In  the  court  below  in  conformity  with 
this  opinion.    Beversed. 


«  Oolo.  A.  2«» 

LIGOBTT    r.    BOABD    OF    COH'BS    OF 

KIOWA  COUNTS. 
(Court  of  Appeals  of  Colorado.    Hay  13,  188B.) 

OOKTBACTS  BT  COUNTT  COIOtlSSIOHaBS. 

A  contract  made  with  the  board  of  county 
commisaionera  at  their  regular  meetlDg  in  the  first 
week  of  Jannary,  to  act  as  county  printer  for 
that  year,  is  valid,  notwithstanding  a  majority  of 
the  board,  as  It  then  existed,  waa  to  go  out  of 
office  the  ensuing  week. 

Error  to  district  court,  Kiowa  county. 

Action  by  C.  Frost  Liggett  against  the 
board  of  county  commissioners  of  Kiowa 
county.  From  a  Judgment  for  defendant, 
plaintiff  brings  error.    Reversed. 

O.  O.  Hess,  for  plaintiff  in  error.  L.  A 
Crane  and  F.  B.  Torblt,  for  defendant  in 
error. 

BISSBLL,  J.  The  affairs  of  Kiowa  county 
were  directed  In  the  year  1881  by  three  coun- 
ty commissioners,  named  Sherman,  Buslc, 
and  Beal.  While  these  commissioners  were 
in  office,  Liggett,  the  plaintiff  in  error,  made 
a  proposition  to  the  board  to  act  as  the  pur- 
chasing agent  and  printer  for  the  county  for 
two  years,  at  the  net  price  of  $750  per  au' 
num.  The  commissioners  accepted  the  prop- 
osition, not  as  made,  but  for  the  term  ot  one 
year;  the  contract  to  go  into  effect  and  be 
binding  on  the  execution  by  Liggett  of  a 
bond  in  the  sum  named  to  guaranty  its  per- 
formance. Liggett  apparently  acceded  to  the 
modification  of  his  proposition,  for  he  executed 
a  bond  according  to  the  order  of  the  com- 
sioners,  did  his  work,  and  got  his  pay.  In  the 
latter  part  of  the  year,  and  in  the  month  of 
December,  Liggett  made  another  proposition 
to  the  board,  in  modification  of  the  one  of- 
fered in  the  preceding  January,  reduced  the 
sum  charged  to  $700  for  the  year  1892,  and 
agreed  to  act  as  purchasing  agoit  and  public 
printer  tor  that  amount  The  modification 
seems  to  have  been  the  result  of  a  reduction 
in  the  appropriation  for  the  year  1892.  When 
the  appropriation  waa  made  for  this  purpose 
for  the  year  1892,  the  sum  of  $700  was  fixed 
by  the  county  as  the  amount  applicable  to 
this  purpose.  The  board  permitted  the  mod- 
ification, accepted  the  proposition  as  modi- 
fied, and  thereby,  so  far  as  can  be  discovered 
from  tbls  record,  agreed  with  Liggett  that, 
for  the  year  1892,  he  should  do  the  county 
printing  and  purchase  its  stationery  supplies 
for  the  sum  of  $700.  The  board  resolved  that 
the  bond  originally  filed  should  be  taken  as 
a  bond  for  the  faithful  p^formance  of  the 
contract  for  the  ensuing  year.  We  are  una- 
ble to  determine  whether  this  action  would 
render  the  bond  legally  operative  against  the 
sureties,  and  permit  It  to  stand  as  a  guaranty 
for  the  due  performance  of  the  contract 
Our  attention  has  not  been  called  to  any 
statute  requiring  such  a  bond  in  order  to 
render  an  agreement  with  a  party  binding 
on  the  county,  and  we  do  not,  therefore,  pass 
upon  the  legality  of  the  board's  action  in  this 
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particular.  If  the  Btatote  requires  a  bond, 
and  ^bat  was  done  did  not  bind  the  sureties 
on  the  bond  executed  In  the  preceding  Jan- 
uary, it  Is  possible  that  out  of  this  circum- 
stance there  may  be  a  defense  to  the  suit 
which  Liggett  has  instituted.  We  expressly 
leave  these  questions  open,  because  the  case 
below  turned  upon  a  simple  proposition.  The 
county  pleaded  no  other  defense  than  a  gen- 
eral denial,  except  that  the  contract  was  to 
continue  after  the  expiration  of  the  terms  of 
office  of  the  commissioners  who  entered  into 
it.  The  case  was  decided  on  this  theory.  It 
will  be  remembered  the  modification  of  the 
original  proposition  was  made  in  December. 
Under  the  statute,  boards  of  county  commis- 
sioners are  bound  to  hold  theh:  first  regular 
meethig  for  the  year  on  the  first  Monday  in 
January.  Gen.  St  1883,  {  531.  At  that  reg- 
ular meeting,  this  board,  which  was  then  In 
office,  did  what  has  been  stated.  What  is 
disclosed  by  the  record  would  appear  to  con- 
stitute an  agreement  between  the  parties,  un- 
less, as  has  been  suggested,  there  be  some 
defense  growing  out  of  the  acceptanc<»  of 
the  bond,  or  the  failure  to  execute  a  new  one. 
which  Is  not  disclosed.  For  some  reason 
*hich  does  not  appear.  Real  and  Rusk  went 
out  of  office  on  the  second  Tuesday  In  Jan- 
uary, 1892,  and  were  succeeded  by  Allen  and 
BIddle,  who  went  into  office  on  the  second 
Tuesday  of  that  month.  Sherman  remained 
In.  How  It  happened  that  two  commission- 
ers went  out  we  do  not  know.  Under  the 
general  scheme  of  the  statute  respecting 
boards  of  county  commissioners,  one  officer 
goes  out  every  three  years.  However  this 
may  be,  on  the  12th  of  January,  Allen,  BId- 
dle, and  Sherman  constituted  the  board. 
Some  time  during  that  month,  and  probably 
the  later  part  of  It,  Miller,  who  was  the 
publisher  of  a  rival  paper,  called  the  "Lead- 
er," offered  to  do  the  county's  work  for  the 
year  of  1892  for  two-thirds  of  the  fixed  rate. 
This  proposition  was  accepted.  The  contract 
with  the  Chlvlngton  Chief,  and  Liggett,  its 
proprietor,  was  abrogated,  and  the  board 
preceded  to  contract  with  Mr.  Miller.  It  is 
not  shown,  but  we  presume,  there  was  a 
change  In  the  political  complexion  of  the 
board.  Why  the  Liggett  contract  was  abro- 
gated, and  the  Miller  contract  made,  the  pro- 
ceedings do  not  show.  The  board  assumed 
they  bad  a  right  to  set  aside  the  contract, 
and  had  full  authority  to  enter  into  an  agree- 
ment with  Miller.  All  these  facts  were  dis- 
closed by  the  evidence  which  was  received. 
The  piaintiCr,  Liggett,  'then  undertook  to 
show  his  losses,  and  to  make  the  requisite 
proof  to  establish  them.  He  offered  enough 
In  connection  with  what  was  received  to 
make  out  a  cause  of  action,  and  entitle  him 
to  some  recovery.  How  much  we  are  not 
able  to  ascertain.  Some  of  the  proof  wlilch 
he  offered  was  not  put  In  proper  sliape,  and 
did  not  accord  with  the  rules  of  evidence 
which  determine  the  mode  of  proof,  and  the 
kind  of  evidence  which  must  be  offered  to 


entitle  a  plaintiff  to  recover  for  the  breach 
of  a  contract.  It  is  not  necessary  to  review 
the  case  In  this  aspect,  because  the  law  is 
well  settled  as  to  wliat  damages  a  party  may 
recover  in  such  actions,  and  what  testiijjony 
he  must  produce  to  obtain  a  Judgment. 
Most  of  the  proof  which  the  plaintiff  offered 
was  rejected  on  the  ground  that  since  a  ma- 
jority of  the  board  were  going  out  of  office- 
in  the  month  of  January,  1892,  they  could 
not  contract  with  reference  to  county  print- 
ing for  any  portion  of  the  period  which  would 
follow  the  expiration  of  their  term. 

This  is  the  only  practical  proposition 
which  la  Involved  in  this  hearing,— the  only 
one  in  reality  to  which  much  Importance  Is 
attached,  or  to  which  much  time  is  devoted 
In  the  briefs  of  counsel,— and  Is  manifestly 
the  theory  on  which  the  court  excluded  the 
testimony.  If  the  court  was  right,  the  Judg- 
ment must  be  affirmed.  If  his  conception 
of  the  law  in  this  particular  was  erroneous,. 
It  must  be  reversed.  There  are  some  au- 
thorities in  Kansas  and  Indiana  which  sub- 
stantially hold  that  a  board  may  not  con- 
tract with  reference  to  matters  which  must 
be  completed  or  done  after  the  expiration  of 
the  term  of  the  officers  who  enter  into  the 
engagement.  The  Indiana  authorities  are 
not  in  harmony  on  this  question,  and  they 
seem  to  draw  a  distinction  between  contracts 
which  are  to  be  executed  within  what  is 
termed  a  reasonable  time  and  those  which 
are  to  run  for  so  long  a  period  that  the 
courts  would  regard  them  as  prejudicial  to 
the  public's  interests,  and  therefore  against 
public  policy  and  void.  With  this  distinc- 
tion, a  case  could  easily  be  conceived  which 
on  principle  should  be  adjudged  Invalid 
within  the  rule  laid  down  by  one  of  the  In- 
diana cases.  Board  v.  Taylor,  123  Ind.  148, 
23  N.  E.  752;  Reubelt  v.  School  Town  of 
Noblesville,  106  Ind.  4T8,  7  N.  E.  206.  We 
do  not  intend  to  enter  Into  a  discussion  of 
this  distinction,  because  under  none  of  the 
cases  would  this  contract  be  adjudged  void, 
as  against  public  policy,  because  of  the 
time  It  was  to  run.  It  was  simply  for  the 
year  1892,  and.  If  the  board  could  contract 
at  all  with  reference  to  the  matter  or  for 
that  period,  the  contract  would  be  reason- 
able, and  could  not  be,  as  a  matter  of  law, 
adjudged  void  because  prejudicial  to  the 
public  Interest  But  for  the  going  out  of 
office  of  two  of  the  members,  the  contract 
might  possibly  have  been  adopted  by  the 
board  as  reorganized  on  the  second  Tues- 
day In  January.  It  Is  useless  to  speculate 
about  it,  because  the  boord  was  a  new  one, 
and  it  undertook  to  repudiate  the  agree- 
ment. It  thus  becomes  a  naked  question 
of  power  on  the  part  of  the  old  board  to 
make  this  agreement  with  Liggett  The 
question  of  the  power  of  the  governing  bod- 
ies of  these  quasi  corporations  has  been 
made  the  subject  of  considerable  discussion 
In  the  books.  It  Is  not  a  matter  of  argu- 
ment, so  fax  as  concerns  the  general  powers 
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of  the  county  board  to  make  such  a  con- 
iract.  Under  our  scheme,  the  commlsBlon- 
ere  are  the  governing  body,  and  by  statute 
they  are  clothed  with  full  authority  to  make 
all  contracts  which  are  essential  to  the  man- 
agement of  the  county's  affairs.  The  status 
of  counties  as  corporations  has  been  the 
subject  of  considerable  discussion,  and, 
while  thjey  are  defined  as  quasi  corpora- 
tions, it  is  always  conceded  that  as  such 
they  have,  to  the  extent  of  the  powers  which 
are  conferred  upon  them,  fuU  authority  to 
act  and  to  contract  as  may  corporations 
generally.  Stermer  v.  Board  (Colo.  App.)  38 
Pac.  839. 

Where  the  officers  or  trustees  of  a  quasi 
corporation  are  empowered  to  act  with  ref- 
erence to  any  particular  matter,  it  is  gener- 
ally conceded  their  contract  will  be  valid 
and  binding,  even  though  some  part  of  its 
performance  may  be  Impossible  until  after 
the  expiration  of  the  term  of  the  officers  who 
may  ent»  into  the  engagement  Walt  v.  Ray, 
67  N.  Y.  36;  Gillis  v.  Space,  83  Barb.  177; 
Sliver  V.  Cummlngs,  7  Wend.  183;  Williams 
V.  Keech,  4  HiU,  168.  It  does  not  seem  to  be 
possible  to  hold  otherwise  under  the  general 
rules  of  law  fixing  the  liability  of  corpora- 
tions for  the  acts  of  their  duly-authorized 
agents.  When  it  Is  conceded  that  .a  county 
Is  a  quasi  corporation,  possessed  of  certain 
statutory  powers,  and  a  suit  is  brought  on  a 
contract  which  is  evidently  within  the  scope 
of  its  power,  the  county  may  not  escape 
liability  on  the  hypothesis  that  its  per- 
formance could  not  be  completed  until  after 
the  term  of  the  officers  who  entered  Into  it. 
AD  corporations  must  act  by  agents.  In  one 
class  of  cases  they  are  boards  of  directors, 
and  in  the  other  they  are  ofllcers  elected  by 
the  people  or  appointed  by  the  proper  au- 
thorities. In  whatever  way  the  agents  may 
acquire  title  to  their  office,  so  long  as  they 
are  properly  exercising  their  powers,  the 
corporations  which  they  represent  must  be 
held  bound  by  the  obligations  Into  which 
they  lawfully  enter.  The  only  exception  to 
this  general  rule  may  possibly  lie  in  the  di- 
rection of  the  Indiana  decisions,  when,  from 
the  terms  and  the  character  of  the  conven- 
tion, It  can  be  judicially  determined  to  be 
void,  because  against  public  policy.  Wheth- 
er any  other  exception  would  arise  if  It 
should  be  pleaded  and  proven  that  the  con- 
tract was  coUnsIvely  and  fraudulently  made 
by  the  retiring  board,  to  the  knowledge  of 
the  contracting  party  who  brought  the  suit, 
need  not  be  decided.  No  such  case  Is  made 
by  the  record.  Improper  motives  may  not 
be  imputed  to  the  officers  without  proof  of 
facts  which  warrant  the  inference.  The 
purposes  of  the  officers  are  not  matters  for 
discussion,  without  direct  proof  on  the  sub- 
ject McCormi'ck  v.  City  of  Boston,  120 
Mass.  499;  Soon  Hing  v.  Crowley,  113  D.  S. 
Tt«,  5  Sup.  Ct  730;  Oglesby  v.  Attrill,  105 
O.  S.  605.  The  record  does  not  pretend  to 
show  the  making  of  the  agreement  for  the 


purpose  of  anticipating  action  by  the  new 
board  or  to  foreclose  it  on  this  subject.  Ac- 
coi"ding  to  the  judgment  of  the  board  as  It 
was  then  constituted,  an  immediate  neces- 
sity may  have  existed  to  make  it  The  con- 
tract may  have  seemed  one  which  would 
best  subserve  the  county's  Interest.  The 
board  was  in  office;  It  had  full  auth6rity  to 
act  with  reference  to  all  matters  which 
legitimately  came  before  it  at  that  time;  and 
In  the  absence  of  any  proof  showing  fraud 
and  collusion,  or  that  the  agreement  must  of 
necessity  be  so  vitaUy  injurious  to  the  pub- 
lic's Interests  as  to  render  the  agreement 
void  as  against  public  policy,  the  contract 
cannot  be  adjudged  invalid  because  It  was 
to  be  completed  after  the  term  of  the  ma- 
jority of  the  board  as  It  then  existed  should 
have  expired.  The  county  is  a  continuous 
organization.  Many  contracts  can  be  con- 
ceived and  suggested  which  of  necessity 
could  not  be  performed  during  the  term  of 
office  of  an  entire  board  of  county  commis- 
sioners. To  hold  contracts  invalid  because 
part  or  all  of  a  board  cease  to  exercise  pub- 
lic functions  would  be  to  put  these  corpora- 
tions at  an  enormous  disadvantage  in  mak- 
ing the  contracts  which  are  essential  to  the 
safe,  prudent  and  economical  management 
of  the  affairs  of  a  county.  The  contract  was 
not  void,  and,  on  sufficient  proof  of  its  exe- 
cution and  Its  breach,  the  plaintiff  may  re- 
cover the  damages  which  he  can  establish. 
The  coiurt  erred  In  holdings  otherwise,  and 
the  case  must  be  reversed,  and  remanded 
for  a  new  trial  in  conformity  with  this  opin- 
ion.   Reversed. 


(S  Colo.  App.  289) 
CURRAN  et  al.  v.  CLIFFORD. 
(Court  of  Appeals  of  Colorado.    May  13,  1895.) 

COSTRACTS — PeBPOBMANCE. 

A  contract  to  put  a  gravel  roof  on  a 
buiMins.  to  be  done  in  first-class  shape,  and  gnar- 
anlied  for  a  certain  time,  does  not  require  the  per- 
sonal services  of  the  contractor,  so  as  to  prevent 
his  hiring  another  to  do  it  under  his  supervision 
and  instruction. 

Appeal  from  Arapahoe  county  court. 

Action  by  W.  H.  Curran  &  Son  against  M. 
D.  Clifford  on  a  contract  From  a  judgment 
of  nonsuit  plaintiffs  appeal.    Reversed. 

Thos.  F.  Ash  worth,  for  appellants. 

THOMSON,  J.  In  the  latter  part  of  Au- 
gust, 1893,  the  appellee  contracted  with  the 
appellants  to  roof  a  building  for  him  on 
Market  street,  Denver.  By  the  terms  of  the 
contract,  the  roof  was  to  be  of  gravel,  and 
to  be  made  three-ply.  The  work  was  to  be 
done  in  a  flrst-class  manner,  and  giiarantled 
by  the  appellants  for  five  years.  The  price 
agreed  upon  for  the  job  was  $237.  Appel- 
lants made  an  agreement  with  a  Mr.  Githens 
to  do  the  work  under  their  supervision,  and 
in  conformity  with  their  instructions,  for 
$15S.  The  appellants  had  selected  the  ma- 
terial for  the  roof,  and  commenced  work,  and 
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Mr.  GItbens  had  brought  two  loads  of  giav^ 
to  be  used  on  the  roof,  when  the  appellee 
oiHlered  the  work  stopped,  saying  that  he 
had  let  the  contract  to  another  party,  and  re- 
fused to  permit  them  to  proceed  further.  He 
gave  no  rea.son  for  this  action,  except  that  he 
objected  to  Mr.  Githens.  They  accordingly 
left,  attd  did  not  return.  The  appellants 
brought  this  action  before  a  justice  of  the 
peace  to  recover  the  damages  sustaiucd  by 
reason  of  their  being  prevented  from  com- 
pleting their  contract,  and  recovered  judg- 
ment for  $79.  The  defendant  appealed  to 
the  county  court  The  evidence  for  the  plain- 
tiffs, at  the  trial  there,  disclosed  the  facts 
as  we  have  stated  them,  and  also  showed 
that  the  plaintiffs  had  sustained  substantial 
damage;  and  upon  that  evidence  the  court, 
at  the  defendant's  instance,  gave  judgment 
of  nonsuit  in  his  favor.  The.  record  does  not 
advise  us  why  the  nonsuit  was  granted. 
Probably,  the  court  accepted  the  reason  given 
by  the  defendant  in  his  motion,  which  was 
that  the  evidence  disclosed  a  contract  between 
the  parties  requiring  the  personal  services  of 
the'  plaintiffs,  and  which  was  not  a  contract 
that  could  be  turned  over  to  somebody  else 
to  perform.  The  evidence  does  not  disclose 
such  a  contract,  and  the  work  was  not  turned 
over  to  somebody  else  to  perform,  except 
under  the  supervision  and  direction  of  the 
plaintiffs.  Upon  the  evidence,  as  it  stood, 
the  plaintiffs  were  entitled  to  judgment;  and, 
if  there  was  atty  reason  why  It  should  not 
t>e  given,  the  defendant  should  have  been 
required  to  show  It  The  Judgment  will  be 
reversed.    Reversed. 


(1)  Colo.  App.  228) 

SMITH  V.  SCHLINK. 
(Court  of  Appeals  of  Colorado.    May  13,  1885.) 

JnSTIOB  OF  THE  Pb^CE — JORISDICTION— ACTION 

Involving  Boundaries. 
Where  one  of  two  adjoining  tenantg,  each, 
respectively,  in  possession  of  land  and  buildings 
thereon  up  to  a  dividing  fence,  removes  the  fence 
onto  the  land  of  the  other,  an  action  by  the  other 
for  damages  for  the  taking  of  the  lands  and 
buildings  thereon  is  not  an  action  in  which  title 
or  boundaries  of  lands  are  in  dispute,  of  which  a 
justice  could  not  have  jurisdiction,  there  being 
no  dispute  as  to  where  the  fence  was,  and  it 
makes  no  difference  that  plaintiff  introduced  evi- 
dence to  show  that  the  true  line  was  where  the 
fence  had  stood. 

Appeal  from  Arapahoe  county  court 
Action  by  Joseph  P.  Schlink  against  Wil- 
liam H.  Smith  for  damages  for  the  taking 
of  land.    Judgment  for  plaintiff.     Defend- 
ant appeals.    Affirmed. 

George  F.  Dunklee  and  O.  E.  Jackson,  for 
appellant  Thos.  B.  Stuart  and  Chas.  A. 
Murray,  for  appellee. 

THOMSON,  J.  On  the  15th  day  of  Sep- 
tember, 1891,  A.  P.  Campbell,  by  a  written 
instrument  of  that  date,  sold  and  transfer- 
red to  Joseph  P.  Schlink  the  houses,  wharves, 


fixtures,  and  personal  property  ^thln  the 
Inclosure  of  the  Berkeley  Amusement  & 
Land  Company's  grounds  at  Berkeley  Lake, 
together  with  a  lease  of  the  grounds  previ- 
ously given  by  the  Denver  Land  &  Security 
Company  to  John  Elltch,  and  to  the  owner- 
ship of  which  Campbell  had  succeeded. 
Among  the  buildings  transferred  was  a 
building  In  the  shape  of  an  octagon,  which 
constitutes  part  of  the  matter  In  controversy 
In  this  case.  Schlink  had  been  in  possession 
of  the  property  since  the  preceding  spring, 
under  what  arrangement  does  not  appear, 
but  It  does  appear  that  he  received  his  pos- 
session from  Campbell.  On  the  Ist  day  of 
April,  1890,  the  ConUnental  Land  &  Securi- 
ty Company,  successors  to  the  Denver  Land 
&  Security  Company,  executed  a  lease  to 
James  G.  Tesch  of  an  Irregular,  triangular 
shaped  piece  of  ground,  bounded  by  a  row  of 
trees,  and  described  by  metes  and  bounds, 
adjoining  the  grround  which  Schlink  receiv- 
ed from  Campbell.  On  the  5th  day  of  No- 
vember, 1891,  an  assignment  from  Tesch  to 
William  H.  Smith  was  indorsed  on  the  back 
of  the  lease.  The  assignment  is  limited  in 
Its  terms,  and  does  not  state  very  clearly 
what  it  was  intended  to  transfer,  but  It 
seems  to  be  conceded  that  it  gave  the  as- 
signee the  right  to  occupy  the  trianguhir 
piece  of  ground.  Tesch  was  In  possession  of 
these  premises  at  the  time  Schlink  took  pos- 
session of  the  ground  and  property  transfer- 
red to  him,  and  remained  In  possession  until 
he  made  the  assignment  to' Smith.  At  the 
time  of  Schlink's  entry  there  was  a  fence 
between  the  ground  of  which  he  took  pos- 
session and  that  occupied  by  Tesch.  The 
fence  followed  a  row  of  trees.  Schlink's 
possession  extended  to  the  fence,  and  In- 
cluded the  octagonal  building  of  which  we 
have  spoken.  His  right  of  possession  was 
nev.er  questioned  by  Tesch.  Some  time  in 
the  fall  or  winter  of  1891,  during  the  tem- 
porary absence  of  Schlink,  and  without  his 
knowledge  or  consent,  Smith  moved  the 
fence  over  upon  the  ground  of  which  Schlink 
was  possessed,  taking  possession  of  a  strip 
of  an  average  width  of  about  15  feet  The 
octagonal  building  was  upon  the  strip  which 
Smith  thus  transferred  to  himself,  and  was 
afterwards  occupied  and  used  by  him  as  a 
tool  house.  This  action  was  brought  by 
Schlink  to  recover  damages  for  the  taking 
of  the  land  and  house.  It  was  Instituted  be- 
fore a  justice  of  the  peace,  and  went  by  ap- 
peal to  the  county  court,  where  a  trial  re- 
sulted In  a  judgment  for  plaintiff  of  $197.50. 
There  was  evidence  introduced  by  the 
plaintiff  tending  to  show  that,  according  to 
a  survey  which  he  had  caused  to  be  madie, 
the  fence,  as  it  originally  stood,  was  upon 
the  true  line  between  himself  and  the  de- 
fendant; and  It  is  argued  in  defendant's  be- 
half that  therefore  the  boundaries  of  land 
were  In  dispute,  so  that  the  justice  had  no 
jurisdiction  to  hear  the  cause,  and.  It  ha-v- 
ing  come  to  the  county  court  by  appeal  from 
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tie  Justice,  that  court  was  equally  without 
Jurisdiction.  By  tlie  terms  of  ttte  statute,  If, 
in  any  action  before  a  justice  of  the  peace 
relating  to  real  estate,  it  sliaU  appear  that 
the  title  or  boundaries  are  in  dispute,  It  be- 
comes his  duty  to  certify  the  cause  and 
transmit  the  papers  to  the  district  court  of 
the  same  county.  But  there  was  no  ques- 
tion of  controverted  boundaries  in  this  case, 
within  the  meaning  of  the  law.  The  loca- 
tion of  the  line  between  the  grounds  of 
which  the  parties  respectively  were  in  pos- 
session was  not  in  dispute.  There  was  no 
conflict  in  the  evidence  upon  tliat  point.  It 
conclusively  appeared  that  when  the  plaln- 
tiir  went  into  possession  the  two  tracts  were 
divided  by  a  fence,  and  that  the  plaintiff's 
possession  extended  to  the  fence.  The  de- 
fendant, until  he  removed  the  fence,  had 
never  been  in  possession  of  any  part  of  the 
ground  within  the  plaintiflE's  inclosure,  nor 
had  the  defendant's  grantor  ever  been  in 
such  possession.  The  survey  made  to  show 
that  the  trae  line  was  where  the  fence  had 
stood  was  unnecessary,  and  the  evidence 
concerning  It  was  immaterial.  The  plain- 
tiff's right  of  action  grows  out  of  the  Inva- 
sion of  a  possession  which  he  actually  had, 
and  whose  boundary,  as  between  himself 
and  the  defendant,  was  the  fence.  When 
the  defendant  removed  the  fence,  he  commit- 
ted a  trespass.  If  he  thought  he  had  a 
riehtful  claim  to  the  ground  which  he  took, 
the  courts  were  open  for  the  adjudication  of 
his  title;  but  no  title,  or  claim  of  title,  is  a 
justification  of  his  forcible  assumption  of 
possession. 

Objection  is  made  to  some  of  the  instruc- 
tions. In  so  far  as  they  are  based  on  un- 
necessary evidence,  or  require  a  finding  up- 
on facts  concerning  which  there  was  no  dis- 
pute, they  are  objectionable,  but  It  Is  not 
from  the  defendant  that  the  objection  can 
come.  The  court  should  have  instructed  the 
Jury  that  upon  the  evidence  the  plaintiff 
was  entitled  to  a  verdict,  submitting  to  them 
only  the  question  of  its  amount.  By  involv- 
ing that  in  uncertainty  which  should  have 
been  made  certain,  the  plaintiff's  case  was 
imperiled,  but  the  defendant  was  not  hurt 
The  instructions  are  not  otherwise  open  to 
objection. 

Rulings  of  the  court  upon  the  admission 
of  evidence  are  also  called  in  question.  Im- 
material evidence  was  admitted  for  the 
plaintiff,  over  the  defendant's  objection, 
whose  only  tendency  could  be  to  throw  con- 
fusion into  the  plaintiff's  case,  and  in  so  far 
benefit  tlie  defendant.  The  rulings  were  er- 
roneous, but  they  cannot  be  questioned  by 
him.  Testimony  of  witnesses  as  to  the  val- 
ue of  the  house,  and  as  to  other  facts  show- 
ing the  amount  of  damage  sustained,  was 
objected  to  in  the  trial  court  for  incompe- 
tency. Whatever  else  may  be  said  concern- 
ing it,  it  was  not  incompetent  The  grounds 
of  objection  talcen  at  the  trial  are  the  only 
ones  that  can  be  noticed  here.     We  find 


nothing  in  the  record  to  demand  a  reversal 
of  the  judgment  and  It  will  therefore  be 
affirmed.    Affirmed. 


(6  Colo.  App.  zm 
.    FIRST  NAT.  BANK  OF  DENVER  v. 

SCHMIDT  et  al. 

(Court  of  Appeals  of  Colorado.    May  13,  1885.> 

Bill  of  Ladiso — Trakbfbk — Stopfaob  ik  Tbak 

siTD— Plkaoinq. 

1.  As  against  the  right  of  a  vendor  to  stop 
goods  in  transitu,  a  banii  to  which  the  vendee  has 
transferred  the  bill  of  ladin?  ss  security  is  a 
holder  .for  value,  even  though  the  transfer  was 
for  a  pre-existing  debt,  and  not  for  a  loan  made 
on  the  promise  of  such  transfer. 

2.  The  fact  that  a  transfer  of  a  bill  of  lad- 
ing to  a  bank,  as  security,  was  after  its  doori? 
were  closed  for  the  day  for  the  purpose  of  deposit 
and  chccic,  does  not  affect  its  right  as  against  the 
vendor,  who  stops  the  goods  in  transit,  though, 
before  its  doors  are  again  opened,  it  learns  of  the 
insolvency  of  the  vendee. 

3.  The  facts  that  a  firm  was  largely  indebteil 
to  a  bank,  that  collaterals  were  demanded  as  se- 
curity for  a  further  loan,  that  three  days  after  the 
making  of  a  loan,  on  the  promise  of  a  transfer  of 
a  bill  of  lading,  and  one  day  after  the  transfer 
was  made,  the  bank  took  steps  to  attach  tlie  prop- 
erty of  the  firm,  will  not  overcome  direct  evi- 
dence that  the  bahlc  was  without  knowledge  of 
the  firm's  insolvency,  or  of  facts  which  wouhl 
charge  it  with  such  knowledge. 

4.  A  vendor  cannot  question  the  right  of  ii 
bank,  to  which  the  vendee  transferred  the  bill  of 
lading  of  goods  sold, to  contract  as  itdidwitli  the 
vendee,  this  being  a  question  only  between  tlie 
original  parties  to  the  contract,  or  the  bank  and 
the  povemment  from  which  it  derived  its  authori- 
ty. 

5.  Failure  of  a  bank  to  allege  in  its  com- 
plaint, and  to  prove,  its  incorporation,  is  cured  by 
the  allegation  of  the  answer  that  it  was  a  national 
bank,  organized  and  incorporated  under  the  na- 
tional bank  act. 

Appeal  from  district  court,  Arapahoe  coun- 
ty. 

Action  by  the  First  National  Bank  of  Den- 
ver against  Schmidt  &  Zlegler  for  goods 
claimed  by  plaintiff  under  a  transfer  of  a 
bill  of  lading,  and  stopped  in  transitu  by  de- 
fendants. Judgment  for  defendants,  and 
plaintiff  appeals.     Reversed. 

John  L.  Jerome  and  Thomas  H.  Hood,  for 
appellant     John  T.  Bottom,  for  appellees. 

BISSELL,  J.  Which  equity  must  prevail 
In  a  suit  between  a  bona  fide  transferee  for 
value  of  a  bill  of  lading  and  a  vendor  of 
goods  who  attempts  to  exercise  the  right  of 
stoppage  in  transitu  has  never  been  doubted 
since  th^ir  legal  status  was  defined  in  the 
leading  case  of  Llckbarrow  v.  Mason,  4  . 
Brown  Pari.  Cas.  57,  2  Term  R.  C3,  decided 
in  the  house  of  lords  in  1703.  In  such  cases 
the  principal  things  to  be  inquired  about  are 
the  circumstances  of  the  transfer  and  the 
means  employed  by  the  vendor  in  his  at- 
tempts to  stop  the  goods. 

For  some  five  or  six  years  prior  to  the 
spring  of  1892,  Boehm  &  Co.  had  been  large 
wholesale  rectifiers  and  dealers  in  spirits. 
They  did  business  with  the  First  National 
Bank  of  Denver.    In  the  course  of  their  deal- 
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ings  they  were  frequently  large  borrowerB  of 
money,  and  procured  extensive  accommoda- 
tions from  the  bank  by  way  of  advances  on 
drafts  drawn  by  them  on  their  customers, 
and  loans  on  their  own  and  their  customers' 
commercial  paper  and  overdrafts,  which  ac- 
crued in  the  general  course  of  business: 
The  firm  had  a  substantial  and  large  credit 
with  the  bank,  and  the  account  varied  from 
the  ordinary  credit  maintained  by  such  a 
house  to  an  indebtedness  of  $150,000.  The 
debt  was  cared  for  in  various  ways,— some- 
times by  payments  in  cash,  and  sometimes 
by  the  deposit  of  other  forms  of  commercial 
credit.  During  the  later  part  of  the  dealings 
between  the  bank  and  the  house,  Boehm  & 
Co.  were  accustomed  to  protect  their  liabili- 
ties by  dally  deposits  of  warehouse  receipts 
and  bills  of  lading,  which  covered  goods  in 
stock  and  in  transit  On  the  10th  of  March, 
1892,  Boehm  &  Co.  were  indebted  In  a  very 
large  sum,  amounting,  speaking  generally,  to 
upward  of  $100,000.  The  firm  required 
more  money  on  that  day,  and  applied  to  the 
bank  for  a  loan  of  $15,000  which  the  bank 
declined  to  make  without  some  engagement 
on  the  part  of  the  company  to  protect  or 
"cover"  the  loan,  as  the  English  bankers 
have  It.  It  is  very  clear  the  firm  agi'eed  on 
that  day  to  protect  this  loan  by  the  deposit 
of  sundry  warehouse  receipts  and  bills  of 
lading.  If  the  bank  would  advance  the  mon- 
ey. There  is  no  very  clear  testimony  as  to 
what  receipts  or  wliat  bills  of  lading  were 
to  be  delivered  to  the  bank.  The  cashier 
gave  evidence  that  Mr.  Boehm  mentioned,  as 
part  of  the  securities  which  he  was  to  de- 
posit, a  bill  of  lading  for  some  goods  which 
were  coming  from  New  Orleans.  It  Is  not 
plain  whether  the  class  or  description  or 
amount  of  this  particular  shipment  was 
stated.  On  the  testimony,  it  seems  to  be  a 
general  statement  or  promise  by  Boehm  to 
deliver  a  bill  of  lading  of  some  goods  which 
were  about  to  be  shipped  from  New  Orleans. 
It  transpired  that,  some  time  In  February, 
■Boehm  &  Co.  had  made  an  order  on  the  ap- 
pellees, Schmidt  &  Zlegler,  for  a  lot  of  wine. 
On  the  4th  of  March,  the  firm  received  a  let- 
ter from  the  New  Orleans  house  acknowl- 
edging the  receipt  of  the  order  and  promis- 
ing to  ship  It  at  once,  and.  In  the  natural 
course  of  events,  the  bill  of  lading  for  the 
goods  was  due  on  the  10th  of  March.  Act- 
ing on  the  strength  of  this  engagement  by 
Boehm  &  Co.,  the  bank,  between  Monday 
and  Saturday,  advanced  upward  of  $15,000. 
The  last  of  the  funds  was  paid  on  Boehm's 
account  on  Saturday,  the  12th.  The  bill  of 
lading  arrived,  according  to  the  testimony, 
on  Saturday,  the  12th  of  March,  and  was 
delivered  to  the  bank.  This  statement  Is 
made  on  the  strength  of  the  evidence,  disre- 
garding all  speculation  as  to  the  probabilities' 
of  the  arrival  of  the  goods  from  New  Or- 
leans, or  as  to  the  day  on  which  the  bill  of 
lading  was  mailed  from  that  city.  The 
cashier  of  the  bank  testified  that,  according 


to  his  best  recollection,  the  bill  of  lading  was 
given  to  him  on  Saturday.  The  surviving 
member  of  the  firm,  N.  Steenbock,  also  testi- 
fied to  the  same  point  This  is  the  only  di- 
rect evidence  as  to  the  time  when  the  bill  of 
lading  arrived  and  was  delivered.  A  number 
of  depositions  were  taken  in  New  Orleans, 
and  an  attempt  was  made  to  show  the  mall- 
ing  of  the  bill  on  the  10th,  whereby  an  in- 
ference could  be  drawn  that  it  would  have 
been  Impossible  for  the  bill  to  have  arrived 
before  Sunday.  The  testimony  in  New  Or- 
leans was  given  either  by  employes  of  the 
railroad  company  or  clerks  of  the  vendors, 
whose  duties  were  to  attend  to  the  ship- 
ment of  the  goods,  the  transmission  of  the 
accounts  and  bills,  and  the  issuance  of  the 
bills  of  lading  by  the  railroad  company  to 
the  vendors.  None  of  them  bad  any  spe- 
cific recollection  concerning  the  matter.  On 
the  strength,  however,  of  their  general  cus- 
tom respecting  such  transactions,  the  wit- 
nesses testified  generally  that,  while  they 
had  no  specific  memory  about  this  particular 
matter,  the  bill,  though  dated  the  9th,  was 
probably  not  procured  until  the  10th  nor 
mailed  until  that  day.  This  evidence  of  the 
general  and  prevailing  custom  in  such  mat- 
ters cannot  be  allowed  to  overcome  the  defi- 
nite recollection  of  the  two  living  witnesses 
who  received  the  Instrument  The  finding 
of  the  court  respecting  this  matter  is  not 
very  plain,  though  in  his  opinion  he  inti- 
mates the  delivery  to  have  been  on  Sunday. 
We  do  not  depart  from  our  custom  to  yield 
our  own  judgment  on  any  matter  of  fact  to 
the  finding  of  the  nisi  prius  court,  because  in 
this  particular  the  case  is  not  at  all  de- 
pendent on  the  court's  conclusion.  As  we 
view  it,  it  would  make  very  little  legal  dif- 
ference whether  the  bill  was  delivered  on 
Saturday  or  Sunday.  We  are,  however,  so 
clearly  of  the  opinion  that  the  case  as  made 
Justifies  no  other  conclusion,  that  we  state 
our  judgment  about  this  matter  of  delivery. 
On  the  evidence.  It  is  very  satisfactorily 
shown  that  the  bill  passed  into  the  hands  of 
the  bank  on  Saturday.  We  attach  no  im- 
portance whatever  to  the  hour  of  its  deliv- 
ery,—whether  before  or  after  the  bank  was 
generally  closed  to  the  public.  We  are 
bound  to  know  the  course  of  dealings  be- 
tween banks  and  their  customers.  Every- 
body understands  that  it  is  a  very  common 
occurrence  for  a  customer  to  arrange  for  a 
loan  and  receive  a  credit  in  the  bank,  on 
which  he  can  check  on  his  promise  to  cover 
or  protect  the  credit  by  a  subsequent  deliv- 
ery of  some  kind  of  security.  The  agree- 
ment is  frequently  carried  out  in  respect  to 
the  delivery  of  the  securities  after  the  bank 
has  technically  closed.  The  bank  cannot  be 
said  to  lose  Its  rights  acquired  by  a  transac- 
tion with  its  customer  had  after  its  doors  are 
technically  shut  to  the  general  public  for  the 
purposes  of  deposit  and  check.  The  bill  of 
lading  of  these  goods  was  indorsed  by 
Boehm  &  Co.  and  delivered  to  the  bank  iu 


Digitized  by 


Google 


Coi'o.) 


FlliST  NAT.  BANK  v.  SCHMIDT. 


481 


performance  of  tbe  agreement  made  on  tbe 
10th  of  March,  when  the  greater  part  of  tbe 
J15,000  was  paid  over  to  the  Ann.     The  sub- 
sequent delivery  of  tbe  bill  on  Saturday  was 
In  fulfillment  of  tbe  agreement  made   by 
Boehm  at  tbe  time  the  bank  did  Us  part  In 
the  payment  of  the  money.     On  Sunday,  the 
13tb,   the    bank    became   suspicious   of   tbe 
solvency  of  Boebm  &  Co.,  and  took  steps  for 
the  protection  of  their  interests.     A  state- 
ment between  the  bank  and  tbe  house  was 
made  up,  attorneys  were  consulted,  and,  on 
the  morning  of  the  14th,  an  attachment  was 
leTled    on    whatever    assets   tbe    firm    bad. 
Aside  from  this  single  circumstance,  there 
is  nothing  in  tbe  record  which  tends  to  show 
any  knowledge  on  tbe  part  of  the  bank's  offi- 
cers of   tbe    insolvency    of   Boebm    &    Go. 
Whatever  testimony  was  given  tended  to  es- 
tablish a  belief  on  tbe  part  of  tbe  bank  that 
Boehm  &  Co.  were  solvent     As  we  all  know, 
it  frequently  happens  that  a  bank  has  its 
aaspicions  aroused  concerning  a  customer's 
solvency  long  before  it  acquires  any  actual 
knowledge  about  it,  and  long  before  there 
is  any  question  respecting  it  in  the  mind  of 
the  general   mei-cautile  public.     Nothing  Is 
more  sensitive  to  the  financial  atmospheric 
condition  than  a  customer's  credit  in  a  bank. 
To  protect  themselves,  and  their  depositors' 
'  money   which    is  loaned   to   the   merchant, 
banks  are  always  watchful  and  wary,  and, 
on  the  slightest  fall  of  the  financial  barom- 
eter, are  swift  to  protect  their  money.    The 
examination  of  the  cashier  was  not   very 
vigorously  pursued  to  establish  knowledge 
of  Boehm  &  Co.'s  insolvency.     We  have  no 
right  to  Indulge  In  Inferences  about  it,  be- 
cause the  direct  testimony  Is  to  tbe  con- 
trary.   Whatever  the  witnesses  said  was  di- 
rectly to  the  point  of  a  lack  of  knowledge 
or  conviction  on  the  part  of  tbe  bank's  offi- 
cers that  the  firm  was  insolvent.    We  must, 
therefore,  assume  the  bank  took  tbe  bill  in 
good   faith,  .and   advanced   money  on    tbe 
strength   of   its   indorsement   and   delivery, 
and.   under   tbe   evidence,    were   bona   fide 
bolderg  for  value.     Tbe  goods  left  New  Or- 
leans on  tbe  lltb  of  March,  and  were  stopped 
on  directions  given  to  the  carrier  on  either 
tfae  14th  or  tbe  15th  of  tbe  same  month. 
Thereupon  the  bank  brought  suit  to  recover 
the  goods.     Schmidt   &   Ziegler   defended, 
and,  under  an  arrangement  between  counsel, 
the  fund  w^as  held  to  await  the  result  of  the 
litigation.     Tbe  consignors  defended  the  ac- 
tion, and  a  trial  was  bad  between  them  and 
the  bank  which  resulted  In  a  Judgment  for 
Schmidt  St  Ziegler,  from  which  the  bank  ap- 
pealed. 

This  judgment  Is  not  supported  by  tbe 
proof.  Tbe  equities  of  the  bank  which 
sprung  from  their  advancement  to  Boebm 
&  Co.  on  tbe  faith  of  tbe  indorsement  of  tbe 
bill  of  lading  must  prevail  over  tbe  legal 
right,  which  always  accrues  to  a  vendor  of 
goods,  to  stop  them  in  transit  when  be  la 
informed  of  tbe  Insolvency  of  tbe  vendee. 
Y.4i)P.no.8— 81 


The  case  presents  but  a  single  fact  about 
which  there  is  any  diversity  in  tbe  cases. 
As  we  view  tbe  testimony,  even  this  matter 
is  eliminated  from  the  case.  Tbe  appellees 
place  great  reliance  on  what  they  contend 
were  tbe  circumstances  of  tbe  transfer.  Tbe 
fact  of  the  advance  on  tbe  strength  of  tbe 
Indorsement  of  tbe  bill  Is  urgently  disputed 
on  the  theory  of  a  lack  of  connection  between 
the  loan  and  tbe  Indorsement  of  tbe  instru- 
ment. Many  casea  are  cited  on  tbe  propo- 
sition that,  if  the  transfer  be  made  as  a 
security  for  an  antecedent  debt,  the  bolder 
shall  not  be  taken  to  have  received  It  for 
value  and  to  be  entitled  to  tbe  protectltm 
which  comes  to  one  who  occupies  that  rela- 
tion to  tbe  security.  If  this  were  tbe  law 
in  Colorado,  we  might  be  compelled  to  sup- 
port our  position  by  demonstrating  the  ac- 
curacy of  our  statement  that  the  loan  was. 
In  fact,  made  on  tbe  basis  of  tbe  indorsement 
of  the  security.  There  is  small  necessity  tor 
this  discussion,  Erince  it  has  long  been  settled 
In  Colorado  that  an  antecedent  debt  is  a  good 
consideration,  whether  in  tbe  actual  pur- 
chase of  property  or  an  acceptance  of  it  as 
security  for  the  payment  of  tbe  antecedent 
debt  Knox  v.  McFarran,  4  Colo.  586;  Mc- 
Murtrle  v.  Riddell,  9  Colo.  497,  13  Pac.  181; 
Bank  V.  McClelland,  9  Colo.  608,  13  Pac.  723; 
Haraszthy  v.  Shandel,  1  Colo.  App.  137,  27 
Pac.  876.  In  this  state,  then,  there  need  be 
no  concurrence  between  tbe  advancement 
of  the  money  and  tbe  delivery  of  the  security. 
Whatever  may  be  the  fact  re0i)ecting  tbe 
particular  advance  of  $15,000  and  tbe  in- 
dorsement of  tbe  bill,  tbe  legal  status  of  the 
bank  would  be  unchanged.  It  would  be  & 
holder  for  value,  whichever  way  the  fact 
might  be  found.  We  do  not  concede  tbe 
appellees'  contention  in  regard  to  this  fact 
There  is  no  evidence  whatever  respecting 
the  transaction  save  what  was  given  by  tbe 
cashier.  His  direct  evidence  was  to  tbe  point 
that  the  bank  loaned  $15,000  on  Its  faith  in 
tbe  promise  which  Boehm  made  to  deliver  to 
it  securities  to  cover  tbe  credit  The  evi- 
dence even  goes  further  than  this,  and  shows 
tbe  promise  was  made  to  deliver  this  particu- 
lar security,  since  no  other  goods  were  ex- 
pected from  New  Orleans  save  those  which 
had  then  been  shipped  by  the  appellees. 
The  case  is  thus  brought  directly  within  the 
purview  of  Leask  v.  Scott,  2  Q.  B.  Div.  376; 
It  was  there  adjudged  that  a  bolder  of  a  bill 
of  lading  received  subsequent  to  an  advance, 
which  was  made  on  tbe  strength  of  a  promise 
by  tbe  transferer  to  cover  bis  account,  made 
tbe  banker  a  holder  for  value.  Tbe  cases 
generally  concede  that  an  advance  made  on 
the  strength  of  a  promise  to  deliver  a  particu- 
lar security  will  make  the  banker  a  bolder 
for  value.  According  to  this  case,  a  gen- 
eral promise  to  cover,  followed  by  perform- 
ance, will  be  equally  effectual.  We  con- 
clude the  facta  In  this  case  show  not  only 
a  general  promise  to  cover  tbe  credit,  fol- 
lowed by  either  a  total  or  partial  perform- 
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ance,  but  a  specific  promise  to  cover  by  the 
delivery  of  this  particular  bill.  In  any  event, 
the  bank  brought  Itaelf  strictly  within  the 
legal  definition  of  a  holder  for  value. 

The  only  other  consideration,  which,  under 
the  record,  Is  of  very  slight  consequence, 
respects  the  good  faith  of  the  banli  in  ac- 
cepting the  security.  Knowledge  of  the  In- 
dorsers'  Insolvency  is  seldom  a  matter  of  pre- 
sumption. The  extent  of  the  indebtedness 
to  the  bank,  the  call  for.  collaterals,  which 
was  heeded,  followed  shortly  and  sharply 
by  an  attachment  to  collect  the  debt,  do 
not  necessarily  compel  us  to  Infer  that 
Boehm  &  Co.  were  Insolvent,  or  that  the 
bank  had  knowledge  of  their  financial  con- 
dition. Whatever  significance  might  be  giv- 
en to  this  proof,  In  the  absence  of  direct 
testimony  on  the  subject  we  are  not  at  liber- 
ty to  Indulge  in  speculations,  and  permit 
our  inferences  to  overcome  the  direct  testi- 
mony in  the  case.  Direct  evidence  was  given 
about  the  bank's  knowledge  of  this  fact,  and 
It  was  established  that  the  bank  was  without 
knowledge  either  of  the  insolvency  of  the 
firm  or  of  such  facts  respecting  its  finan- 
cial condition  as  would  legally  charge  them 
with  knowledge  about  It.  In  fact,  the  proof 
Is  that  the  money  was  loaned  on  the  10th, 
and  the  attachment  proceedings  were  not  be- 
gun until  the  following  Monday,  nor  steps 
taken  in  that  direction  until  Sunday,  the 
13th.  What  changes  may  have  occurred 
which  influenced  the  bank  we  do  not  know. 
We  can  simply  take  the  record  as  we  find  it. 
We  do  not  Intend  to  be  understood  as  de- 
claring the  matter  to  be  settled  by  the  pres- 
ent record,  nor  are  we  able  to  anticipate 
what  the  subsequent  trial,  if  one  is  had,  may 
show;  all  we  decide  is  that  the  bank  must  be 
held  on  the  present  case  to  have  had  no  knowl- 
edge of  the  insolvency  of  Boehm  &  Co.,  and 
they  are,  therefore,  left  to  enjoy  the  rights 
and  to  reap  the  fruits  of  the  equities  which 
flow  from  the  receipt  In  good  faith  for  a 
valuable  consideration  of  a  properly  indorsed 
bill  of  lading.  These  are  well  defined,  clear, 
and  unquestioned.  Port.  Bills  Lad.  c.  37;  2 
Daniel,  Neg.  Inst  (4th  Ed.)  $  1730  et  seq.; 
Becker  v.  Hallgarten,  86  N.  Y.  167;  Forbes 
V.  Railroad  Co.,  133  Ma«8.  154. 

On  the  oral  argument  and  by  a  subsequent 
brief,  the  appellees  seek  to  question  the 
authority  of  the  bank  to  maintain  the  suit 
for  lack  of  either  allegation  or  proof  of  their 
incorporation.  The  question  does  not  appear 
to  be  one  of  any  gravity  or  Importance,  nor 
do  we  incline  to  the  opinion  that  the  appellees 
may  question  the  right  of  the  bank  to  con- 
tract as  it  did  with  Boehm  &  Co.  about  this 
bill  of  lading.  The  legality  of  their  act  seems 
to  be  a  question  only  between  the  original 
parties  to  It,  or  the  government  from  which 
the  bank  derives  its  authority.  Bank  v. 
Whiting,  103  U.  S.  99;  Union  Gold  Mln.  Co. 
V.  Rocky  Mountain  Nat.  Bank,  96  U.  S.  640. 

In  one  of  the  defenses,  the  appellees  alleged 
a  lack  of  authority  on  the  part  of  the  bank  to 


make  the  loan,  and  averred  it  was  a  national 
bank,  organized  and  Incorporated  under  the 
national  bank  act,  which,  after  judgment, 
would  certainly  be  treated  as  a  suflSclent 
admission  to  entitle  the  bank  to  maintain 
Its  suit  when  the  only  question  was  whether 
by  allegation  and  proof  the  bank's  corporate 
capacity  had  been  established.  The  complaint 
was  probably  defective  In  this  particular, 
but  this  will  not  compel  us  to  affirm  the 
judgment,  and  It  Is  a  matter  very  easily 
corrected  by  amendment  when  the  case  re- 
turns for  a  new  trial. 

Some  other  matters  have  been  brought  to 
our  attention,  but  it  does  not  seem  necessary 
to  determine  them,  or  assign  the  reasons  for 
our  judgment  about  them.  For  the  errors 
already  discussed,  and  resolved  in  favor  of 
the  appellant,  the  judgment  must  be  re- 
versed, and  remanded  for  a  new  triaL  Re- 
versed. 


(107  Cal.  3S2) 
AHERN  et  xa.  v.  McCABTHY.  (No.  15,761.) 
(Supreme  Court  of  California.  June  1,  1895.) 
Deed  Absolcte— When  a  Mortqiob— Evidence. 

1.  Defendant  held  a  Recond  mortgage  on 
plaintiffs'  land.  On  default  on  the  first  mort- 
gage, both  mortgagees  threatened  to  foreclose, 
whereupon  plaintiffs  conveyed  the  land  absolute- 
ly, to  defendant,  who  took  possession,  and  leased 
part  of  the  premises  for  a  small  rental  to  plain- 
tiffs, and  assumed  the  poyment  of  the  first  mort- 
gage, and  each  of  the  parties  executed  to  the  oth- 
er a  release  of  all  claims.  Held,  that  the  evi- 
dence was  not  sufficient  to  show  the  deed  a  mort- 
gage. 

2.  A  deed  absolute  in  form,  given  to  secure 
the  payment  of  a  debt,  is  an  equitable  mortgage, 
and  may  be  so  proved  by  parol  evidence. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  city  and  county 
of  San  Francisco;   D.  J.  Murphy,  Judge. 

Action  by  .Jeremiah  Ahem  and  wife  against 
Bridget  McCarthy  to  have  a  deed  absolute  in 
form  declared  to  be  a  mortgage.  From  a 
judgment  for  defsndant,  plaintiffs  appeal. 
Affirmed. 

Reddy,  Campbell  &  Metson,  tot  appellants. 
E.  R.  Taylor,  for  respondent 

BELCHER,  C.  On  the  6tb  of  Octobtf, 
1886,  the  plaintiffs,  who  were  husband  and 
wife,  executed  to  the  defendant  a  deed,  abso- 
lute In  form,  of  a  lot  of  land  In  the  city  of 
San  Francisco,  and  in  September,  1890,  tbey 
commenced  this  action  to  obtain  a  decree  ad- 
judging that  the  said  deed  was  in  fact  a 
mortgage,  given  to  secure  the  paymoit  of 
money  due  and  to  become  due  from  plaintiffs 
to  defendant,  and  that  they  be  allowed  to  re- 
deem the  property  on  payment  of  the  amomit 
found  due  the  defendant,  and  also  that  de- 
fendant be  required  to  account  for  the  rents 
and  profits  of  the  property  while  In  her  pos- 
session. The  answer  denied  that  the  deed 
was  given  to  secure  the  payment  of  any 
money,  or  that  It  was  or  was  intended  to 
be  a  mortgage,  and  alleged  that  it  was  eiven 
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and  received  as  an  absolute  conveyance. 
The  court  below  found  upon  all  the  Issnes 
raised  by  the  pleadings  against  the  plaintiffs, 
and  gave  judgment  in  favor  of  the  defendant, 
from  which,  and  from  an  order  denying  their 
motion  for  a  new  trial,  the  plaintiffs  appeal. 

The  appellants  contend  that  the  tindings 
were  not  justified  by  the  evidence,  and  that 
is  the  only  ground  urged  for  a  reversal.  It 
is  a  genei-al  and  well-settled  rule  of  law  that 
a  deed  absolute  in  form.  If  given  to  secure 
the  payment  of  a  debt,  will  be  treated  In 
equity  as  a  mortgage,  and  the  facts  and  cir- 
cumstances attending  Its  execution  may  be 
shown  by  parol  evidence.  The  law  upon  this 
subject  is  stated  hi  Pom.  Eq.  Jur.  (2d  Ed.) 
S  1196,  as  follows:  "The  general  doctrine  is 
fully  established,  and  certainly  prevails  in  a 
great  majority  of  the  states,  that  the  grantor 
and  his  representatives  are  always  allowed 
In  equity  to  show,  by  parol  evidence,  that  a 
<leed  absolute  on  its  face  was  only  intended 
to  be  a  security  for  the  payment  of  a  debt, 
and  thus  to  be  a  mortgage,  although  the  par- 
ties deliberately  and  knowingly  executed  the 
Instrument  in  its  existing  form,  and  without 
any  allegations  of  fraud,  mistake,  or  accident 
In  its  mode  of  execntion.  As  in  the  last 
preceding  case,  the  sure  test  and  the  essen- 
tial requisite  are  the  continued  existence  of 
a  debt  If  there  Is  no  indebtedness,  the  con- 
veyance cannot  be  a  mortgage.  If  there  is 
a  debt  existing,  and  the  conveyance  was  in- 
tended to  secure  its  payment,  equity  will 
regard  and  treat  the  absolute  deed  as  a  mort- 
gage. The  presumption,  of  course,  arises 
that  the  Instrument  is  what  it  purports  on 
Its  face  to  be,— an  absolute  conveyance  of 
the  land.  To  overcome  this  presumption, 
and  to  establish  its  character  as  a  mortgage, 
the  cases  all  agree  that  the  evidence  must  be 
•-•Icar,  unequivocal,  and  convincing,  for  other- 
wise the  natural  presumption  will  prevail. 
Whenever  a  deed  absolute  on  its  face  Is  thus 
treated  as  a  mortgage,  the  parties  are  clothed 
with  all  the  rights,  are  subject  to  all  the  lia- 
bilities, and  are  entitled  to  all  the  remedies 
of  ordinary  mortgagors  and  mortgagees.  The 
grantee  may  maintain  an  action  for  the  fore- 
closure of  the  grantor's  equity  of  redemption. 
The  grantor  may  maintain  an  action  to  re- 
deem and  to  compel  a  reconveyance  upon  his 
payment  of  the  debt  secured.  If  the  grantee 
goes  into  possession,  he  is  In  reality  a  mort- 
gagee in  possession,  and  as  such  is  liable  to 
account  for  the  rents  and  profits." 

It  was  shown  In  this  case  that  on  the  22d 
day  of  September,  1884,  the  plaintiff  Mary 
Ahem  was  the  owner  of  the  lot  in  question, 
and  living  thereon  with  her  family,  and  that 
on  that  day  she  and  her  husband  executed 
to  the  German  Savings  &  Loan  Society  their 
promissory  note  for  the  sum  of  $2,000,  pay- 
able one  year  after  date,  with  Interest  at  the 
rate  of  seven-twel  fths  of  1  per  cent,  per  month, 
payable  monthly  in  advance,  and  at  the  same 
time,  to  secure  payment  of  the  note,  executed 
to  the  said  society  a  mortgage  upon  the  said 


lot  Afterwards,  on  the  27th  day  of  the 
same  month,  the  plaintiffs  executed  tp  the 
defendant  their  promissory  note  for  the  sum 
of  $1,900,  payable  two  years  after  date,  with 
interest  at  the  rate  of  seven-twelfths  of  1  per 
cent  per  month,  payable  monthly,  and,  to 
secure  payment  thereof,  executed  to  defend- 
ant a  mortgage  upon  the  sajd  lot.  It  was 
provided  in  this  mortgage  that  it  was  sub- 
ject to  the  mortgage  to  the  German  Savings 
&  Loan  Society,  and  "that,  in  case  default 
be  made  in  the  payment  of  the  principal  or 
interest  of  the  note  and  mortgage  to  the  Ger- 
man Savings  &  Loan  Society,  then  the  prom- 
issory note  above  described  and  secured  by 
these  presents  shall  immediately  become  due 
and  payable."  Mrs.  Ahem  and  the  defend- 
ant, whose  maiden  name  was  Bridget  Wal- 
lace, were  sisters,  and  the  latter  resided  with 
the  former  from  time  to  time  until  she  was 
married  In  1888.  In  August,  1886,  several 
months'  interest  was  due  and  unpaid  on  each 
of  said  notes,  and  the  plaintiffs  had  no  mon- 
ey, or  means  to  raise  money,  to  pay  the  same. 
Both  mortgagees  threatened  to  foreclose  un- 
less payment  was  made,  and  the  question 
was  what  should  be  done.  A.t  some  time  the 
plaintiffs  placed  the  property  in  the  hands  of 
a  real-estate  agent  for  sale,  and  he  reported 
that  he  had  been  offered  $5,000  for  it  The 
defendant  advised  the  plaintiffs  not  to  sell  the 
property,  but  to  convey  It  to  her,  and  they 
concluded  to  and  did  withdraw  it  from  the 
agent  Defendant  promised,  if  plaintiffs  con- 
veyed it  to  her,  to  lease  to  them  the  lower 
floor  of  the  building  for  three  years  at  $10 
per  month  rent,  and  that  the  rent  for  20 
months  should  be  applied  to  tue  payment  of 
an  indebtedness  of  $200  due  from  the  plain- 
tiffs to  other  parties,  and  also  that  she  would 
assume  the  payment  of  the  note  and  mort- 
gage to  the  German  Savings  &  Loan  Society. 
The  negotiations  between  the  parties  contin- 
ued until  October  6th,  when  the  deed  In  con- 
troversy was  executed.  At  that  time,  and 
as  a  part  of  the  transaction,  the  defendant 
satisfied  her  mortgage  on  the  record,  and  de- 
livered to  the  plaintiffs  the  note  and  mort- 
gage. She  also  executed  to  the  plaintiffs  the 
lease  she  had  promised  to  give  them,  and 
each  of  the  parties  executed  to  the  other  a  re- 
lease of  all  claims  and  demands,  of  whatso- 
ever nature,  accrued  or  existing  up  to  that 
dat&  The  plaintiffs  also  gave  written  no- 
tice to  a  tenant  on  the  upper  floor  of  the 
building  that  they  bad  conveyed  the  property 
to  the  defendant  and  that  he  would  there- 
fore for  the  future  pay  rent  to  her.  There- 
after the  plaintiffs  occupied  the  lower  floor 
of  the  building  under  theh-  lease,  and  the 
rent  therefor  was  paid  and  applied  as  It  was 
agreed  It  should  be.  In  August,  1889,  the  de- 
fendant paid  the  note  to  the  German  Sav- 
ings &  Loan  Society,  and  the  mortgage  given 
to  secure  the  same  was  satisfied  and  dischar- 
ged. .  The  above  is  a  brief  outline  of  the  un- 
disputed facts  of  the  case.  As  to  most  of  the 
other  facts  the  evidence  was  conflicting.    The 
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platntllTa  testified  that  the  defendant  agreed 
to  tal(e  and  hold  the  deed  as  security  for  the 
payment  of  the  debts,  secured  by  mortgages 
on  the  property,  until  such  time  as  they  could 
pay  the  same.  The  defendant  denied  that 
there  was  any  such  agreement  or  understand- 
ing, and  said.  In  effect,  that  the  deed  was 
given  and  accepted  as  an  absolute  convey- 
ance. 

Whether  the  deed  can  be  treated  as  a  mort- 
gage or  not  must  depend  upon  whether  there 
was  a  continuing  Indebtedness  from  plain- 
tiffs to  defendant  to  be  secured  by  it;  for,  if 
there  was  no  indebtedness,  there  clearly  could 
be  no  mortgage.  In  view  of  all  the  facts 
and  circumstances  shown,  and  particularly  In 
Tlew  of  the  fact  that  at  the  time  of  the  exe- 
cution of  the  deed  the  parties  thereto  express- 
ly released  each  other  from  all  claims  and 
demands  accrued  or  existing  up  to  that  date, 
we  do  not  see  how  it  can  be  said  that  the 
evidence  was  "clear,  unequivocal,  and  con- 
vincing" that  there  was  an  existing  debt, 
and  that  the  deed  was  intended  to  secure  its 
payment  In  our  opinion,  the  judgment  can- 
not be  reversed  upon  the  ground  that  the 
findings  were  not  Justlfled  by  the  evidence 
and  we  therefore  advise  that  the  Judgment 
and  order  be  affirmed. 

We  concur:    SEARLS,  O.;  YANCLIEF,  O. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  and  or- 
der are  aSirmed. 


(107  Cal.  369) 
SUTTER  T.  OMNIBUS  CABLE  CO.     (No. 
15,669.)' 
(Supreme  Court  of  California.     May  81,  1805.) 

NkOLIOSXOE— WbaT  CoNSTITOTSa 

It  Is  negligence  for  a  itreet-car  driver,  aft- 
er stopping  big  car  on  a  bnsy  street,  to  detach 
his  horses,  and  swinfir  thpm  from  the  track  into  the 
street,  without  observing  whether  any  teami  are 
approaching  from  the  rear,  whereby  a  collision 
occurs. 

Department  2.  Appeal  from  superior  court, 
dty  and  county  of  San  Francisco;  A.  A.  San- 
derson, Judge. 

Action  by  William  Sutter,  an  Infant,  by  his 
guardian,  against  the  Omnibus  Cable  Compa- 
ny. From  a  Judgment  for  plaintiff,  defendant 
appeals.    Affirmed. 

IJoyd  &  Wood  and  W.  H.  L.  Barnes,  for  ap- 
pellant    A.  Morgenthal,  for  respondent. 

TEMPLE,  J.  This  action  waa  brought  to 
recover  damages  for  personal  Injuries  alleged 
to  have  been  caused  by  the  negligence  of  de- 
fendant Plaintiff  recovered  Judgment  and 
defendant  appeals  from  the  Judgment  and 
from  an  order  refusing  a  new  trial.  The  point 
presented  here  is  that  there  was  not  only  a  to- 
tal lack  of  evidence  tending  to  show  negli- 
gence on  the  part  of  defendant,  but  that  It 
was  proven  by  evidence  which  was  not  con- 
tradicted that  the  Injury  was  caused  by  In- 


evitable accident  The  following  extract  from 
the  opinion  of  the  learned  Judge  of  the  trial 
court  gives  a  short  and  concise  statement  ot 
the  facts  in  regard  to  the  event:  "Peter  Dnf- 
fey,  the  said  driver,  a  witness  for  defendantr 
explained  bow  the  horses  came  to  run  away. 
It  seems  that  defendant  keeps  its  stables  at 
the  comer  of  Third  and  Tehama  streets,  where 
horses  are  changed  to  and  from  the  cars, 
which  are  proi)eUed  by  horses  on  this  Third 
street  line.  On  the  day  In  question,  when 
the  defendant's  horses  ran  away  and  injured 
this  lad,  the  said  driver  was  taking  his  car 
along  Third  street  and  when  be  came  to  Teha- 
ma street  he  stopped  his  car,  pulled  the  pin 
which  holds  the  pole  to  the  car  in  front.— 
and  to  which  the  horses  were  attached,— 
swung  bis  team,  attached  to  this  pole,  around 
at  right  angles  to  the  car,  and  into  tlie  por- 
tion of  the  street  or  roadway  lying  between 
the  car  track  and  the  curbstone  of  Third 
street  Intending  to  take  the  team  Into  the 
stable,  and  replace  them  with  another  and 
fresh  span  of  horses.  When  the  driver  so 
swung  his  team  around,  and  from  the  front  of 
the  car,  they  collided  with  a  team  being  driv- 
en up  from  behind  the  car.  The  team,  con- 
sisting of  two  horses,  was  attached  to  a  wag- 
on, and  was  rapidly  traveling  In  the  same  di- 
rection as  the  car,  probably  following  the  car, 
so  far  as  can  be  Inferred  from  the  evidence^ 
The  car  driver  said:  'Just  as  I  was  swinging 
my  team  around,  a  wagon  came  by,  right  by 
tlie  car,  and  struck  my  off  horse,  banging  right 
op  against  my  team,  banged  the  off  horse 
right  up  against  the  right  one,  and  they  got 
on  a  Jump.'  The  horses  then  ran  away,  drag- 
ging the  driver  with  them,  throwing  him 
down  and  pulling  away  from  him,  and  then 
dashing  along  Tehama  street  and  injuring  the 
boy,  as  before  noted.  The  driver  testified  on 
cross-examination  that  he  neither  looked  nor 
listened  for  any  approaching  team  when  b» 
unhitched  the  horses  from  the  car  and  swun^ 
them  off  from  the  car  tracks  into  the  roadway, 
where  they  were  sti-uck  by  the  team  attached 
to  the  wagon.  He  said.  In  effect,  that  it  waa 
not  his  business  to  look  or  listen  for  approach- 
ing teams;  that  he  didn't  expect  a  team 
would  run  against  his  horses;  that  it  was 
the  business  of  approaching  teams  to  avoid  a 
collision  with  him.  It  would  appear  from 
this  witness'  testimony  that  he  swung  bis  cat 
team  directly  Into  this  approaching  team.  At 
any  rate,  the  collision  was  Immediate,  so  b» 
testified,  on  the  swinging  of  the  car  team  In- 
to the  roadway."  Third  street  Is  the  direct 
line  to  the  S.  P.  R.  R.  Depot  and  Is  much  trar- 
eled  by  trucks  and  other  vehicles.  The  borsea 
were  turned  to  the  right,— directly  into  the  ap- 
proaching team.  The  car  being  confined  to 
the  tracks,  persons  driving  along  the  street  la 
the  same  direction,  would  not  anticipate  that 
the  team  woold  turn  across  the  track.  Com- 
ing from  behind,  they  could  not  see  the  mov» 
ments  of  the  driver  or  team.  Can  we  say,  aa 
matter  of  law,  that  to  swing  the  team  acrosa 
the  track  Into  the  crowded,  busy  street,  under 


1  Rehearing  denied. 
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icb  ctrcnmstances,  does  not  tend  to  prove 
igligence?  For  my  part,  I  cannot  see  how 
e  Jury  could  have  found  otherwise  than  as 
ey  did.  Appellant's  counsel  says,  If  the 
iver  had  looked,  he  would  have  seen  teams 
iproaehmg,  and,  if  this  was  negligence,  it 
)uld  have  been  negligent  to  have  turned  his 
rses,  so  long  as  any  one  was  near,  and  he 
uld  have  stood  all  day;  and  he  thinks  that 
B  application  of  a  modicum  of  common  sense 
)uld  show  him  that  he  was  not  bound  to  look 

see  if -some  reckless  and  vicious  person 
mid  not  run  Into  him.  All  this  might  tend  to 
)ve  tliat  it  Is  negligent  for  defendant  to 
'n  its  horses  at  this  point,  but  the  illustra- 
D  of  counsel  is  not  a  fair  one.  The  driver 
ned  his  horses  into  a  team  which  was  al- 
dy  abreast  of  him.  If  he  had  seen  that 
re  was  room  to  turn  his  horses,  and  get  in- 
the  street  far  enough  from  an  approaching 
gon  to  be  seen,  he  might  expect  drivers  of 
er  vehicles  to  avoid  colliding  with  him.    If 

place  selected  for  turning  his  horses  was 
crowded  with'  teams  that  he  could  not  do 
!,  means  should  have  been  provided  to  stop 

rush  long  enough  to  turn;  and,  if  this 
Id  not  be  done,  be  ought  not  to  have  at- 
pted  the  movement  It  would  be  a  dem- 
^ration  that  the  place  chosen  was  Inappro- 
te.     The  Judgment  and  order  are  affirmed. 


e     concur: 
s-D,  J. 


HENSHAW,     J.;     McFAKr 


Cal.  340) 

.LBR  et  al.  v.  KEHOE  et  al.    (No.  15,785.) 

reme  Court  of  California.     May  27,  1895.) 

;dulbnt  Convbta:«ce8 — Action  bt  Assioneb 
—Right  to  Costs. 

1.  Where  the  evidence  was  conflicting,  the 
iig  of  the  court  thereon  will  not  be  dis- 
jd. 

2.  An  assignee  cannot  recover  property  con- 
I  in  fraud  of  creditors  several  months  be- 
the  insolvency  proceedings  were  instituted. 

3.  In  an  action  by  the  creditors  and  assign3e 
grantor  to  set  aside  a  conveyance,  a  decree 
lo  which  allows  the  creditors'  attorney's  fees 
Ihe  assignee's  costs  to  be  deducted  from  the 
(!ds  of  sale  of  the  land,  and,  after  paying 
reditors,  the  residue  to  lie  paid  to  the  gran- 
iid  giving  the  assignee  no  share  in  the  fund, 
oneoxis,  as  counsel  fees  are  not  recoverable 
iR  successful  parties  against  one  who  is  nd- 
ly  interested,  nor  is  an  as^^ignee  entitled  to 
where  the  case  was  decided  against  him. 

sartmeat    2.      Appeal    from     superior 
:,  city  and  county  of  San  Francisco;  J. 
Hebbard,  Judge. 

Ion  by  Henry  Miller  and  others  against 
aret  Keboe  and  another  to  set  aside  a 
syance.  From  a  judgment  for  plain- 
defendants  appeal.  Modified  in  part, 
aed  in  part. 

tb  &  Murasky,  for  appellants.  B.  A. 
er,  for  assignee.  Mastick,  Belcher,  Van 
&  Mastick  and  N.  J>.  Anderson,  for  re- 
gents. 

-ARL.AND,  J.  This  action  was  com- 
id  by  tbe  plaintilTs,  Miller,  Horn,  and 


Chapman,  against  the  defendants,  Margaret 
Kehoe  and  her  husband,  John  W.  Kehoe. 
It  was  averred  in  tbe  complaint  that  said 
plaintiffs  were  creditors  of  the  defendant 
John  Kehoe;  that  said  John  was  the  own- 
er of  certain  described  real  property  which 
he  had  conveyed  to  his  wife,  the  defendant 
Margaret,  with  intent  to  defraud  bis  cred- 
itors; and  that  he  had  commenced  proceed- 
ings in  insolvency  which  prevented  plain- 
tiflts  from  obtaining  judgments  against  him. 
The  purpose  of  the  action  was  to  have  the 
conveyance  from  said  John  to  said  Mar- 
garet declared  fraudulent,  and  to  hare  the 
property  conveyed  sold,  and  tbe  proceeds  of 
the  sale  applied  to  the  satisfaction  of  de- 
fendant's debts.  It  is  averred  that  the  ac- 
tion was  brought  on  behalf  of  said  plain- 
tiffs, and  also  In  behalf  of  other  cred- 
itors "who  may  come  In  and  make  them- 
selves plaintiffs  to  this  action  and  con- 
tribute to  the  expenses  thereof' ;  and  it  ap- 
pears that  certain  other  creditors  did  come 
in  as  plaintiffs.  It  was  also  prayed  that, 
when  an  assignee  In  Insolvency  of  said 
John  W.  Kehoe  should  be  appointed,  he 
should  also  be  made  a  party;  and  E.  G. 
Rudolph,  having  been  afterwards  appoint- 
ed as  such  assignee,  appeared,  and  filed  a 
pleading,  in  which  he  also  averred  that  said 
conveyance  from  John  to  Margaret  Kehoe 
was  fraudulent,  and  prayed  that  it  be  de- 
creed that  the  property  described  therein 
was  part  of  the  assets  of  said  Insolvent, 
John  Keboe,  and  passed  to  said  assignee, 
Rudolph.  The  defendants,  John  and  Marga- 
ret Kehoe,  answered,  denying  that  said  con- 
veyance was  fraudulent,  and  averring  that 
the  property  described  therein  was  acquired 
with  the  separate  ftmds  of  the  said  Marga- 
ret, and  was  her  separate  property.  The 
court  found  that  the  said  conveyance  was 
made  without  any  consideration,  and  with 
intent  to  hinder,  delay,  and  defraud  the 
plaintiffs  and  other  creditors.  It  found, 
however,  against  the  assignee,  Rudolph; 
finding  that  he  "is  not  and  was  not  en- 
titled to  have  the  said  deed  canceled  or  an- 
nulled, nor  to  recover  the  said  property  as 
assets  of  the  said  Insolvent  estate  to  be  ad- 
ministered by  him  in  insolvency."  But  the 
court  allowed  him  his  coats.  In  the  judg- 
ment, the  court,  after  adjudging  the-  said 
conveyance  to  be  void  as  against  plaintiffs 
and  other  creditors,  and  that  certain 
amounts  of  money  were  due  the  various 
plaintiffs,  decreed  that  a  receiver  appointed 
for  that  puriwse  sbonld  sell  the  said  real 
property,  and  out  of  the  proceeds  of  the 
sale  pay  the  costs,  and  then  to  tbe  attorneys 
for  certain  plaintiffs  $900  as  attorneys'  fee, 
and  to  the  attorney  for  certain  other  plain- 
tiffs the  sum  of  $400,  and  to  the  attorney 
for  said  assignee  in  Insolvency  ?400;  that 
the  balance  of  "said  fund"  should  be  dis- 
tributed among  the  creditors  in  accordance 
with  their  respective  rights;  and  that  the 
residue  should  go  to  tbe  defendant  Mar- 
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garet  3.  Keho*.  The  defendants,  Margaret 
and  John  Keboe,  appeal  from  the  Judgment, 
and  from  an  order  denying  a  new  trial. 

The  contention  of  appellants  that  the  evi- 
dence Is  Insufficient  to  support  the  finding 
that  the  conveyance  from  John  to  Margaret 
Kelioe  was  made  to  hinder  and  defraud 
creditors  cannot  be  maintained.  There  was 
evidence  on  both  sides  of  that  Issue;  and, 
as  it  presents  a  substantial  conflict,  we  can- 
not disturb  the  finding.  Neither  do  we 
think  that  there  was  any  material  error 
coramltted  with  respect  to  the  admissibility 
of  eridence  offered  on  that  issue. 

As  the  conveyance  was  made  several 
months  before  the  proceeding  in  insolvency 
was  Instituted,  the  court  was  right  in  hold- 
ing that  the  assignee  in  insolvency  was  not 
entitled  to  recover  the  property  as  assets  of 
the  Insolvent  estate. 

We  think,  however,  that  the  court  below 
erred  in  decreeing  that  attorney's  fees 
should  be  paid  to  the  plaintitrs  or  to  the  as- 
signee In  insolvency  out  of  the  gross  pro- 
ceeds of  the  sale  of  the  property.  That 
would  be  to  make  the  defendant  ^argaret 
pay  the  attorneys'  fees  of  plaintiffs  out  of 
the  "residue"  coming  to  her;  and  for  this 
there  is  no  warrant  of  law.  For  a  short 
time  the  law  of  the  state  allowed  certain  at- 
torney's fees  to  the  prevailing  party  in  an 
action;  but  that  provision  was  repealed  in 
1855  (St  1855,  p.  250);  and  since  then  "the 
measure  and  mode  of  compensation  of  at- 
torneys and  counselors  at  law  is  left  to  the 
agreement,  express  or  Implied,  of  the  par- 
ties." The  general  rule  is  that  counsel  fees 
are  not  recoverable  by  a  successful  party 
in  an  action  either  at  law  or  equity  (Wil- 
liams V.  McDougall,  39  Cal.  85;  Salmina  v. 
Juri,  96  Cal.  418,  31  Pac.  3G5),  except  in  the 
enumerated  instances  where  they  are  ex- 
pressly allowed  by  statute.  Counsel  for  re- 
spondents contend  that  this  part  of  the  de- 
cree can  be  maintained  under  the  rule, 
sometimes  applied  in  equity,  that  where  It 
Is  necessary  to  bring  an  action  for  the  pres- 
ervation or  distribution  of  a  fund,  and  the 
action  Is  brought  by  one  beneficiary  for  the 
benefit  of  himself  and  all  the  other  bene- 
ficiaries, the  plaintiff  may  have  a  reason- 
able counsel  fee  out  of  the  fund.  This  is 
merely  compelling  all  the  persons  for  whose 
benefit  the  action  is  brought  to  bear  their 
share  of  the  expenses  of  the  suit,  and  is 
equitable  and  just  But  evidently  the  rule 
applies  only  to  a  case  where  all  the  parties 
have  a  common  interest  It  clearly  does 
not  allow  a  plaintiff  who  brings  suit  for 
himself  and  others  interested  with  him  to 
recover  counsel  fees  against  a  defendant 
who  denies  the  right  of  any  and  all  the 
beneficiaries,  and  sets  up  in  himself  an  in- 
dependent and  hostile  right  or  title  to  the 
thing  In  litigation.  In  the  latter  case  the 
plaintiff  would  be  no  more  entitled  to  re- 
cover counsel  fees  from  the  defendant  than 
he  would  be  in  an  action  of  debt  or  eject- 


ment The  only  case  cited  by  respondent 
on  the  point  Is  Patrick  v.  Montader,  13  CaL 
4S1.  In  that  case  the  court  without  dis- 
cussing the  question,  merely  says  that  "the 
plalntlfiT's  reasonable  costs,  disbursements, 
and  counsel  fees  should  be  first  deducted 
from  the  fund."  But  the  case  was  a  con- 
test between  attaching  creditors  over  mon- 
ey In  the  hands  of  the  sheriff,  who  had 
obtained  it  through  a  sale  of  an  Insolvent 
debtor's  property;  the  amount  of  the  mon- 
ey being  much  less  than  the  demands  of 
the  creditors.  Here,  then,  the  money  in  the 
hands  of  the  sheriff  was  a  fund  belonging 
to  the  attaching  creditors,  In  which  they 
were  all  Interested,  and  In  which  the  Jnds- 
ment  debtor  in  the  attachment  suits  had 
no  interest  whatever.  There  was  no  "resi- 
due" coming  to  him,  and  he  was  not  a  par- 
ty to  the  action.  And  the  money  tn  the 
hands  of  the  sheriff  was  the  "fund"  out  of 
which  the  attorney's  fee  was  allowed.  But 
In  the  case  at  bar  the  residue  of  the  pro- 
ceeds of  the  sale  of  the  property  In  excess 
of  the  amount  due  the  creditors,  with  or- 
dinary costs  and  expenses  of  sale,  was  no 
part  of  any  "fund"  belonging  to  plaintiffs 
out  of  which  they  could  carve  counsel  fees. 
If  there  was  any  "fund"  at  all,  within  the 
meaning  of  the  rale  Invoked,  it  was  only 
that  part  of  the  proceeds  of  the  sale  of  the 
property  which  was  necessary  to  satisfy 
the  claims  of  the  creditors.  Alemany  v. 
Wensinger,  40  Cal.  288,  presents  a  proper 
case  for  the  allowance  of  counsel  fees,  for 
in  that  case  all  the  parties  had  a  common 
Interest  In  the  property  or  fund  Involved 
in  the  action.  With  respect  to  the  assignee 
In  insolvency,  It  is  clear  that  he  was  net 
entitled  to  counsel  fees  even  upon  respond- 
ents' theory,  for  it  was  expressly  found 
that  he  had  no  Interest  In  what  la  called 
the  "fund."  Neither  do  we  see  how  he  can 
have  costs  out  of  said  fund. 

The  cause  Is  remanded,  with  directions  to 
the  superior  court  to  modify  the  judgment 
by  striking  out  all  that  part  thereof  which 
directs  the  receiver 'to  pay  out  of  the  pro- 
ceeds of  the  sale  attorney's  fees  to  the  at- 
torneys of  any  of  the  plaintiffs,  and  to  pay 
any  attorney's  fees  to  the  said  assignee  In  in- 
solvency; and  also  by  striking  out  that 
part  of  said  Judgment  which  decrees  that 
the  costs  of  said  assignee  be  "paid  out  of 
said  fund."  In  all  other  respects  the  Jadgr- 
ment  is  affirmed. 

We  concur:  TBMPLBk  J.;  HBNSBAW.  J. 


aOT  C$A.  Zl4i 
PBOPUg  «  (d.  RICKS  WATEB  OO.  ▼. 
ELK  BIVBB  MILL  &  LUM- 
BER CO.     (No.  16,720.)> 
(Supreme  Coort  of  California.    May  2,  1886.) 

POLLCTIOH  OF  WaTBR  CoUBaS. 

1.  A  complaint  for  nuisance,   charging  de- 
fendant with  polluting  the  waters  of  a  river  with 


t  RdiearioK  denied. 
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offonsire  matter  from  "a  sawmill,  outhouses, 
^tables,  and  other  fixtures  which  nsnally  accom- 
pany a  sawmill,"  will  embrace  a  finding  that  the 
eanse  of  pollution  was  a  hog  [>en  and  the  manure 
pile  of  a  stable  maintained  in  connection  with 
the  sawmill. 

2.  Where  there  are  lower  riparian  owners, 
one  has  no  right  to  pollute  the  waters  of  a  stream 
by  maintaining  a  cow  stable  and  hog  pen  on  its 
bnnks,  but  must  keep  Ms  stock  a  reasonable  dis- 
tance therefrom. 

Department  2.  Appeal  from  superior  court, 
Humboldt  county;  G.  W.  Hunter,  Judge. 

Action  by  the  people  of  the  state  of  Cali- 
fornia, upon  the  relation  of  the  Blcka  Water 
Company,  against  the  Elk  Birer  Mill  &  Lum- 
ber Company,  to  abate  a  nuisance.  From  a 
Judgment  for  plaintiff,  defendant  api)eah3. 
Affirmed. 

F.  A'.  Cotter  and  S.  M.  Buck,  for  appellant. 
J.  F.  Puter,  Barclay  Henley,  J.  N.  GiUett, 
and  Atty.  Gen.  Hart,  for  respondent 

TEMPLE,  J.   Tbls  appeal  Is  by  the  de- 
fendant from  the  judgment  and  upon  the 
Judgment  roll.    The  action  was  brought  on 
relation   of  the   Blcks   Water   Company   to 
abate      certain     structures     as     nuisances. 
Among  other  things,  It  was  charged  that  the 
defendant  had  constructed  and  was  main- 
taining on  the  banks  of  the  south  fork  of 
Glk  river  "a  large  sawmill,  and  also  a  cook- 
house,   outhouses,    bam,    and  stables,  and 
other  fixtures  which  usually  accompany  a 
sawmUL"    It   was  averred   "that  said   de- 
fmdant  has  caused  and  permitted,  and  does 
cause  and  permit,  all  sewage,  offal,  waste, 
and  fetid  'matter  from  said  sawmill,  cook- 
house, and  stables  to  be  drained  and  de- 
poslteid  in  the  waters  of  said  stream,  and  con- 
tinues to  do  so,  thereby  contaminating,  pol- 
luting, and  rendering  the  same  unwholesome, 
and  unfit   for  culinary  and  other  general 
domestic    purposes,    and    offensive   to    the 
senses."    As  to  most  of  the  structures  men- 
tioned, the  court  found  that  they  did  not 
constitute   nuisances,   but  it  was   found  as 
follows:    "Tliat  on  the  banks  of  said  stream. 
Just  above  the  mill  dam,  defendant  bad  erect- 
ed a  large  stable,  In  which  it  houses  from 
twenty-five  to  thirty  head  of  cowa;  that  the 
droppings  from  these  cattle  are  deposited  nx>- 
on  the  banks  of  said  stream,  and  near  there- 
to, where  the  land  gradually  slopes  to  the 
same;  that  there  now  exists  at  said  point  a 
pile  of  manure  about  seventy  feet  in  length, 
elerbt  feet  deep,  and  sixteen  to  eighteen  feet 
in  width,  and  which  has  been  accumulating 
there  for  years;   that  the  defendant  allows 
and  permits  this  large  pile  of  manure  to  lie 
there  and  rot  on  the  bank  of  said  stream, 
and    the  drainage  therefrom  flows  directly 
into  the  waters  of  said  stream,  and  pollutes 
the  same,  and  renders  the  watera  thereof  of- 
fensive to  the  senses  and  unwholesome  and 
anfit  for  domestic  uses;  that  defendant  also 
maintains  near  said  stream  a  corral  or  pen, 
in   which  it  keeps  about  twenty-five  hogs; 
that  the  said  stream  forms  one  side  of  said 
'  pen,  and  the  urine  and  droppings  and  fllth 


from  said  hogs  find  their  way  faito  said 
stream,  thereby  polluting  the  waters  thereof, 
and  rendering  the  same  offensive  to  the 
senses  and  unwholesome  and' unfit  for  do- 
mestic uses."  And  as  matter  of  law  it  was 
found  that  the  bog  pen  and  manure  pile 
constitute  nuisances,  and  defendant  vras  en- 
joined from  maintaining  them.  From  this 
part  of  the  decree  defendant  appeals,  and  his 
first  point  is  that  this  finding  is  not  within 
the  issues.  The  hog  pen  and  manure  pile 
are  not  mentioned  in  the  complaint,  and  it  is 
not  found  that  they  are  such  fixtures  as 
usually  accompany  a  sawmill.  The  com- 
plaint, however,  speaks  of  outhouses  and 
stables,  and  I  think  the  findings  sufficiently 
show  that  the  cow  stable  and  hog  pen  are 
maintained  In  connection  wltb  the  mill  plant; 
and,  notwithstanding  appellant's  criticism, 
that  the  manure  pile  is  caused  by  the  cow 
stable.  Beyond  this,  tbe  complaint  seems 
to  be  that  the  court  did  not  suppress  the 
stable  Itself,  rather  than  the  use  of  it,  which 
renders  it  a  nuisance.  I  do  not  think  there 
was  any  error  here  of  which  the  defendant 
can  complain. 

2.  The  court  found  that  Elk  river  Is  not  a 
navigable  stream.  It  is  contended  that  it 
follows  from  that  fact  that  fouling  Its  wa- 
ters cannot  constitute  a  public  nuisance. 
But  It  is  found  that  "the  waters  of  Elk  river 
at  and  below  the  defendant's  dam  were,  and 
have  been,  and  now  are,  used  by  a  consid- 
erable number  of  persons,  who  reside  along 
the  banks  of  said  stream  below  the  defend- 
ant's mill  and  dam."  This  constitutes  such 
a  public  use  as  would  make  a  pollution  of 
the  water  by  any  unreasonable  use  a  public 
nuisance.  We  may  leave  out  of  view,  there- 
fore, the  claims  of  the  Ricks  Water  Company 
and  the  inhabitants  of  the  city  of  Eureka 
altogether.  While,  as  to  lower  riparian  own- 
ers, the  defendant  is  entitled  to  a  reasonable 
use  of  the  water,  he  has  no  right  to  pollute 
the  stream  by  putting  such  matter  directly 
into  it  The  decision  does  not  go  to  the  ex- 
tent that  appellant  apprehends.  It  does  not 
determine  that  one  may  not  depasture  stock 
upon  the  lands  comprising  the  watershed 
drained  by  the  river,  because  they  would 
necessarily  pollute  the  water,  nor  that  he 
cannot  maintain  stables  and  hog  pens  upon 
the  land,  but  only  that  they  must  not  be  in, 
or  directly  upon,  the  banl^  of  the  stream. 
It  holds  that  this  is  an  unreasonable  use  of 
such  streams  by  a  riparian  owner  as  against 
lower  riparian  owners.  But  if  stock,  not 
confined  upon  the  river  banks,  following 
their  natural  instincts,  cause  such  pollution, 
It  would  be  a  different  matter.  So,  if  the 
hog  pen  and  tbe  cow  stable  were  at  a  rea- 
sonable distance  from  the  river,  the  fact  that 
the  winter  rains  washed  some  impurities  in- 
to the  stream  would  be  something  of  which 
lower  riparian  proprietors  could  not  com- 
plain. The  acts  enjoined  are  equivalent  to 
actually  putting  the  polluting  material  di- 
rectly into  the  water.    If  the  conformation 
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of  defendant's  land  Is  sucli  that  he  cannot 
carry  on  a  dairy  Ttrltbout  putting  such  filth 
directly  Into  the  water,  then  he  must  find 
some  other  use  for  the  land.  This  seems  to 
be  the  effect  of  the  rule  laid  down  in  Peo- 
ple T.  Gold  Run  Ditch  &  Mining  Co.,  06  Cal. 
138,  4  Fac.  1152.    The  Judgment  is  affirmed. 


We    concur: 
SHAW,  J. 


McPARLAND,     J.;      HEN- 


(6  Cal.  Unrep.  U) 

BANCROFT  t.  BANCROFT.  (No.  15,848.)  i 
(Supreme  Court  of  California.  May  8,  1893.) 
CoNTKACTS— Menace — Undob  Inploesce. 
1.  A  contract  for  sale  of  stock,  wbidi  plain- 
tiff owne4  and  had  pledged  to  a  bank,  was  not  ob- 
tained by  "menace,  within  the  definition  of  Civ. 
Code,  i  1570,  "a  threat  of  injury  to  the  char- 
acter," where  defendant  said  that  he  would  in- 
form the  bank  that  plaintiff  was  not  the  owner 
of  the  stock  if  plaintiff  did  not  make  the  con- 
tract 

2.  Nor  can  the  contract  be  said  to  have  been 
obtained  by  undue  influence,  plaintiff  tieing  a  ma- 
ture man,  in  the  possession  of  all  bis  faculties, 
who  for  several  years  had  been  manager  of  the 
corporation  in  which  were  the  shares,  thonsh  de- 
fendant, who  was  the  owner  of  the  majority  of 
the  corporation's  stock,  and  plaintiff's  uncle,  had 
been  accustomed  in  a  grept  measure  to  direct 

Elaintiff's  action,  and  was  a  tyrannical  and  over- 
earing  man. 

Department  2.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  J.  M. 
Sewell,  Judge. 

Action  by  W.  B.  Bancroft  against  H.  H. 
Bancroft  for  damages  for  inducing  plaintiff 
to  make  a  contract.  A  demurrer  was  sus- 
tained to  the  complaint,  and  plaintiff  appeals. 
Affirmed. 

Mastick,  Belcher  &  Mastick,  for  appel- 
lant    E.  J.  McCutchen,  for  respondent 

McFARLAND,  J.  A  demurrer  to  the 
amended  complaint  was  sustained,  and,  plain- 
tiff declining  to  further  amend.  Judgment  was 
rendered  for  defendant,  from  which  plaintiff 
appeals.  The  complaint  is  substantially  as 
follows:  Defendant  Is  the  uncle  of  plaintiff, 
and  ever  since  the  latter's  boyhood  plaintiff 
was  under  the  control  and  direction  of  de- 
fendant, and  in  his  employ,  and  a  part  of  the 
time  resided  with  him.  Defendant  was  ac- 
customed in  a  great  measure  to  guide  and 
direct  plaintiff's  actions  in  business  and  oth- 
er matters;  was  tyrannical  and  overbearing, 
and  impatient  of  opposition;  and  thus  had 
and  retained  great  influence  over  plaintiff, 
who  was  accustomed  to  rely  upon  and  l>e 
guided  by  defendant  in  matters  of  business. 
Defendant  owned  much  more  than  a  ma- 
jority of  the  stock  of  a  certain  corporation 
called  the  Bancroft  Company,  and  entirely 
controlled  and  managed  Its  affairs.  Defend- 
ant was  the  president  of  said  corporation, 
and  plaintiff  was  employed  as  the  manager 
of  Its  business.     In  September,  1887,  plain- 

*  Rehearing  granted. 


tiff  became  the  owner  of  1,345  shares  of  the 
stock  of  said  corporation,  and  continued  to 
own  the  same  until  the  13th  day  of  Febru- 
ary, 1891.  In  November,  1890,  plaintiff  l)or- 
rowed  ?3,500  from  the  People's  Home  Sav- 
ings Bank,  and  as  security  therefor  pledged 
to  said  bank  said  1,345  shares  of  stock.  On 
February  12,  1891,  defendant  demanded  of 
plaintiff  that  plaintiff  should  transfer  and  de- 
liver to  defendant  the  said  1,345  shares  of 
stock,  and  all  his  interest  in- the  assets  and 
property  of  said  corporation,  for  the  sum  of 
$5,000,  and  then  and  thra-e  "informed  plaintiff 
that  unless  he  should  forthwith  transfer  to 
him  (defendant)  the  said  stock  and  property 
on  the  terms  aforesaid,  he  (defendant)  would 
inform  the  said  bank  that  plaintiff  was  not 
the  owner  of  said  stock,  or  any  part  thereof, 
and  that  plaintiff  had  pledged  said  stock 
without  right  or  authority."  He  also  said' 
that  he  (defendant)  would  not  pay  more  than 
$2,000  of  said  indebtedness  of  plaintiff  to 
said  bank,  and  would  levy  assessments  on 
the  stock  of  said  corporation  to  the  extent 
of  closing  out  its  business.  "Thereupon 
plaintiff,  solely  through  the  Influence  pos- 
sessed over  him  by  defendant,  and  his  habit- 
ual fear  of  defendant,  and  terrified  by  the 
threats  aforesaid,  and  fully  believing  that  de- 
fendant would  cart7  said  threats  into  execu- 
tion, and  would  make  to  said  bank  and  to 
others  the  statements  so  threatened,  and  that 
by  reason  of  such  statements  plaintiff's  char- 
acter and  reputation  would  be  blasted  and 
destroyed  In  the  community  in  which  be  was 
residing  and  doing  business,  on  the  13th  day 
of  February,  1891,  acceded  to  said  demand." 
Thereupon  defendant  directed  plaintiff  to  de- 
liver said  stock  to  the  said  Bancroft  Com- 
pany, and  to  give  to  said  company  a  bill  of 
sale  of  all  his  Interest  In  the  property  of  said 
corporation,  which  plaintiff  did  on  said  day, 
"solely  for  the  reasons  aforesaid."  The  said 
company  paid  said  indebtedness  to  said  banlc, 
and' paid  the  balance  of  the  $5,00U  to  plain- 
tiff. It  la  averred  that  "plaintiff's  consent  to 
80  transfer  and  deliver  said  stock  to  said 
corporation  and  to  execute  the  bill  of  sale 
aforesaid  was  not  freely  given,  but  was  ob- 
tained solely  by  the  means  aforesaid,  and  in 
consequence  of  the  menace  and  the  undue  in- 
fiuence  so  exercised  by  defendant  as  afore- 
said." Also  "that,  as  plaintiff  is  informed 
and  believes,  the  value  of  said  1,345  shares 
of  stock  on  the  said  13th  day  of  February, 
1891,  was  the  sum  of  fifty  thousand  dollars, 
as  was  then  well  known  to  defendant,  and 
plaintiff  has  been  damaged  by  the  wrongful 
acts  of  defendant  as  aforesaid  in  the  sum  of 
forty-five  thousand  dollars."  It  is  also  aver- 
red, upon  Information  and  belief,  that  after 
said  transaction  defendant  so  mismanaged 
the  affairs  of  said  corporation  that  "the  said 
shares  of  stock  became  and  were  at  the  com- 
mencement of  this  action  greatly  depreciated, 
and  of  little  or  no  value."  The  prayer  is 
for  "Judgment  against  defendant  for  the  sum 
of  forty-five  thousand  dollars  and  for  costs 
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of  salt"  It  does  aot  appeu*  when  the  Ac- 
tion was  commenced,  but  tbe  present  com- 
plaint was  filed  November  6,  ISKi,  19  montba 
after  the  alleged  cause  of  action  accrued. 

The  foregoing  are  tbe  material  averments 
of  tbe  complaint  somewhat  condensed.  The 
demurrer  was  both  general  and  special,  and 
we  think  that  It  was  properly  sustained  for 
a  want  of  a  statement  of  safflcient  facts  to 
constitnte  a  cause  of  action.  The  tbeory  of 
the  complaint  is  that  plaintifiTs  consent  to  the 
said  sale  of  the  stock,  was  not  "free."  The 
Code  provides  that  "an  apparent  consent  Is 
not  real  or  free  when  obtained  through  (1) 
duress;  (2)  menace;  (3)  fraud;  (4)  undue  in- 
fluence; or  (5)  mistake."  Civ.  Code,  §  1567. 
The  averments  of  the  complamt  certainly  do 
not  sbow  duress,  fraud,  or  mistalie.  It  is 
contended  that  they  show  "menace,"  because 
they  show  a  threat  of  "injury  to  the  char- 
acter," under  section  1570,  Civ.  Code.  The 
averment  on  this  point  is  that  defendant  said 
he  "would  inform  the  bank  tliat  plaintiff  was 
not  the  owner  of  said  stock."  But  plaintiff, 
as  the  complaint  shows,  was  the  owner  of  the 
stock;  and,  this  being  so,  It  Is  Impossible  to 
conceive  that  a  mere  Idle  threat  of  defend- 
ant to  say  that  plaintiff  was  not  the  owner 
was  such  an  attack  on  his  character  as  to 
overc«>me  his  free  will.  In  an  opinion  deliv- 
ered by  the  learned  judge  of  tbe  court  below 
when  sustaining  the  demurrer  he  says  that 
tbe  complaint  does  not  show  any  ground  for 
avoiding  tbe  sale  through  want  of  tbe  free 
consent  of  plaintiff,  unless  that  ground  be 
undue  Influence;  and  that  in  such  a  case 
the  remedy  is  rescission.  Section  1566,  Civ. 
Code,  provides  that  "a  consent  which  is  not 
tree  is  nevertheless  not  absolutely  void,  but 
may  be  rescinded  by  the  parties  In  the  man- 
ner prescribed  by  the  chapter  on  rescission." 
Defendant  contends  that  tbe  remedy  of  re- 
scission Is  only  cumulative,  and  that  in  such 
a  case  a  party,  without  resdnding,  may  main- 
tain an  action  for  damages  under  the  general 
provision  of  section  3281.  Nevertheless  no 
case  has  been  found,  and  counsel  seem  to  ad- 
mit that  no  case  can  be  found,  where  a  gen- 
eral action  for  damages  has  been  maintained 
npon  the  ground  of  undue  influence  in  pro- 
curing a  contract  .  If  such  an  action  can  be 
maintained,  then  the  principle  that  a  party 
must  rescind  promptly  can  be  avoided.  But 
we  need  not  determine  this  point  definitely, 
because,  in  oor  opinion,  the  facts  averred  do 
not  make  a  case  for  either  rescission  or  dam- 
ages on  the  givund  of  undue  Influence.  The 
complaint  does  not  attribute  to  plaintiff  ei- 
ther infancy  or  idiocy  or  any  mental  or  moral 
Imt>ecllity.  He  was  a  mature  man,  iii  the 
possession  of  all  his  ft  cuities,  and  for  several 
years  before  the  transaction  complained  of 
bad  been  the  general  business  manager  of 
the  Ban<axift  Company,  with  full  and  special 
opportunity  to  know  its  affairs  and  condition. 
And  It  is  Impossible  to  contemplate  that  un- 
.ler  tliese  circumstances  he  was  induced  by 
any  factn.  which  he  avers  as  constituting  un- 


dne  Influence,  to  sell  (or  SK.OOO  property 
which  was  worth  |SO,O0a  Tbe  Judgment  Is 
•fflrmad. 

Wo  concur:    BENSHAW,  J.;  TBMPLB,  J. 


aOT  CaL  863) 
PERRY  T.  MALARIN.     (No.  15,736.)' 
(Supreme  Court  of  California.     May  29,  1895.) 

IN.IDBT  TO  PiMBNeiB  OIT  BtRBCT  CaB. 

In  an  action  to  recover  for  Injury  while 
a  passenger  on  a  rtreet  car,  it  appeared  that  the 
car  was  being  driven  five  to  seven  miles  an  hour, 
in  a  inborbao  district,  when  tbe  horses,  becoming 
friKhtened,  pulled  the  car  off  the  track,  and  ran 
away:  that  plaiptiff,  out  of  fear,  jumped  from 
the  car,  aad  woa  injured.  Those  who  remained 
In  the  car  were  uninjured.  Bdd,  that  defend- 
ant was  not  guilty  of  negligence. 

Department  2.  Appeal  from  superior  court, 
Monterey  county;   N.  A.  Dom,  Judge. 

Action  by  Leila  Perry  against  Juan  Mal- 
arln  to  recover  for  personal  Injuries  while  a 
passenger  on  a  street  car.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed. 

S.  F.  Gell,  J,  J.  Wyatt,  and  R.  H.  WlUey, 
(or  appellant  W.  A.  Kearney  and  G.  F. 
Lucey,  for  respondent 

TEMPLE,  J.  On  t&e  IStb  of  February, 
1S93,  plaintiff  and  her  sister  were  passengers 
on  a  street  car  running  from  Pacific  Grove, 
In  Monterey  county,  to  the  Hotel  Del  M<Hite. 
It  was  an  open  car,  drawn  by  two  horses. 
Plaintiff  sat  upon  the  rear  seat  As  the  car 
passed  the  Pacific  Ocean  House,  on  Alvarado 
street  the  team  shied,  and  pulled  the  car 
(rom  the  track.  Plaintiff's  sister  (as  she  tes- 
tified) was  thrown  from  the  car  by  the  Jolt 
made  when  it  left  the  track.  Plaintiff  was 
not  thrown  out,  but  after  the  oar  bad  been 
drawn  about  120  feet  Jumped  out  and  in  so 
doing  was  Injured.  From  the  track  the 
horses  moved  rapidly  along  the  street  first 
towards  tbe  sidewalk,  and  then  tbe  driver 
was  able  to  pull  them  in  towards  the  track, 
when  they  again  moved  towards  the  side- 
walk, and  were  finally  stopped  when  the  car 
was  against  the  curb;  having  gone  abou( 
180  feet  after  tbe  derailment  Had  plaintiff 
remained  In  tbe  car,  as  she  might  have  done, 
she  would  not  have  been  Injured,  but  she 
says  she  Jumped  out,  fearing  that  the  car 
would  strike  against  the  ciirb  and  be  over- 
turned. The  street  was  not  paved,  and  was 
perfectly  level.  The  curb  was  13  Inches 
high.  Defendant  operated  tbe  street  rail- 
road, and  plaintiff  brings  this  action  to  re- 
cover damages  for  the  Injury  which  she  al- 
leges was  caused  by  defendant's  negligence. 

Though  defendant  does  not  admit  that  tbe 
rule  applies  to  this  case,  be  accepted  the 
proposition  that  the  mere  fact  of  the  acci- 
dent raises  a  presumption  of  negligence,  and 
casts  upon  the  defendant  the  burden  of 
showing  how  and  why  the  accident  occur- 
red, and  that  it  was  one  which  be  could  not 

t  Rehearing  denied. 
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have  guarded  against  by  the  nse  of  the  at- 
moBt  skill,  diligence,  and  foresight  Appel- 
lant contends  that  this  was  done  by  testi- 
mony which  is  uncontradicted.  He  proved 
that  the  track  was  in  perfect  condition;  that 
the  car  was  properly  constructed,  and  In 
good  order;  that  the  driver  was  experienced 
and  careful;  and  that  at  the  time  of  the  de- 
railment he  was  at  his  post,  holding  the 
reins  in  one  hand  and  the  brake  in  the  other. 
The  derailment  was  not  caused  by  any  de- 
fect in  the  appliances  or  want  of  attention 
on  the  part  of  the  driver.  His  witnesses  al- 
so testified  that  the  horses  were  gentle,  well 
broken,  and  had  been  used  on  the  road  con- 
tinuously for  about  two  years,  and  had  never 
been  known  to  shy  or  become  unmanageable 
before.  He  also  showed  how  and  why  the 
derailment  occurred;  that,  while  the  car  was 
proceeding  at  the  usual  speed,  an  express 
wagon  was  driven  rapidly  in  front  of  the 
team,  and  suddenly  stopped,  and  a  man  with 
a  bundle  jumped  suddenly  in  front  of  the 
horses,  and  towards  them,  thereby  startling 
them,  and  causing  them  for  the  moment  to 
become  unmanageable.  There  was,  howev- 
er, testimony  for  plaintiff  to  the  effect -that 
one  of  the  horses  was  what  Is  called  a  "Cali- 
fornia broncho,"  and  that  he  had  once  run 
away;  also,  that  the.car  was  moving  at  an 
unusual  speed  when  the  accident  occurred. 
Plaintiff  testified:  "A  little  before  we  came 
to  the  Pacific  Ocean  House,  on  Alvarado 
street,  the  horses  started  to  go  very  much 
faster,  and  were  going  at  almost  a  run, 
when  all  of  a  sudden  they  gave  a  sudden 
jerk,  and  pulled  the  car  from  the  track,"  etc. 
A.nd,  again:  *'I  did  not  see  the  horses  pull- 
ing the  car  from  the  time  the  car  left  the 
track  until  I  Jumped  from  the  car.  'I  think 
the  horses  were  running,  from  the  eipeed 
with  which  the  car  was  going,  and  the  sud- 
den Jerk  they  made  when  they  left  the 
track."  Her  sister  testified:  "The  car  ran 
rapidly  from  the  time  they  pulled  the  car 
from  the  track  until  I  saw  my  sister  Jump," 
etc.  "Q.  Did  the  team  go  at  an  unusual  rate 
of  speed  on  that  day?  A-  They  were  simply 
tearing  along.  •  •  •  I  have  frequently 
rode  on  those  can  before.  Tlie  driver  was 
driving  much  faster  than  usual  from  the 
time  he  entered  Alvarado  street."  Other 
witnesses,  testifying  for  the  defendant,  stat- 
ed that  the  horses  were  not  going  at  an  un- 
usual speed,  but  were  trotting  along  at  the 
rate  of  from  five  to  seven  miles  per  hour.  I 
think  it  must  be  admitted  that  testimony  In- 
troduced by  defendant  taken  by  Itself,  was 
sufficient  to  rebut  the  presumption  of  negli- 
gence. If  it  was  not  sufficient  >t  is  difficult 
to  Imagine  any  testimony  which  could  have 
sufficed  for  that  purpose.  There  was  a  per- 
fect track,  car  and  harness  in  good  repair, 
gentle  horses,  and  a  skillful  driver,  alert  and 


at  his  post  and  the  showing  of  how  and 
why  the  accident  occurred;  and,  sitice  the 
event  which  startled  the  horses  could  not 
have  been  foreseen,  It  is  manifest  that  aU 
was  done  which  conid  have  been  done  by 
the  utmost  skill  and  care.  The  bare  state- 
meht  of  a  witness  that  one  horse  bad  ono» 
run  away,  without  showing  when  or  under 
what  circumstances,  or  that  defendant  knew 
It  or  ought  to  have  known  It,  does  not  tend 
to  show  negligence. 

The  question,  then.  Is,  does  the  mere  fact 
that  the  horses  were  going  at  an  unusual 
speed  tend  to  prove  negligence?  I  think  not 
The  drive  seems  to  be  a  long  one,  and  be- 
tween a  village  (Pacific  Grove)  and  Monte- 
rey city.  Apparently  they  were  in  the  habit 
of  driving  In  a  trot  or  from  five  to  seven 
miles  per  hour  could  not  be  the  usual  speed. 
The  horses  may  have  been  going  at  an  un- 
usual speed,  and  yet  not  at  a  dangerous  gait 
The  allusion  to  their  running  evidently  had 
reference  to  the  movement  after  they  be- 
came frightened.  It  cannot  be  doubted  that 
after  that  time  everything  was  done  which 
could  have  been  done.  The  Jury  were  evi- 
dently carried  away  by  sympathy  for  the 
plaintiff,  which  is  quite  naturaL  But  how- 
ever deplorable  the  Injury  may  be,  defend- 
ant cannot  be  mulcted  for  It,  unless  he  has 
been  negligent  I  think  be  has  successfully 
rebutted  the  presumption  arising  from  the 
fact  of  the  accident  The  Judgment  and  or- 
der are  reversed,  and  a  new  trial  ordered. 


We    concur: 
SHAW,  J. 


McFARLAND,     3.;    HBN- 


PEnUY  V.  MALARIN.   (No.  15,753.)  i 
(Supreme  Court  of  California.    May  29,  1895.) 

Department  2.  Appeal  from  inperlor  court, 
Monterey  county;   N.  A.  Dorn,  Judge. 

Action  by  Kate  Perr^  against  Juan  Malarin 
for  injuries  received  while  a  passenger  on  one  of 
defendant's  street-railway  cars.  Judgment  for 
plaintiff,  and  defendant  appeals.    Reversed. 

S.  F.  Geil,  J.  J.  Wyatt  and  R.  H.  Willey,  for 
appellant  W.  A.  Kearney  and  C.  F.  Lucey,  for 
respondent 

TEMPLE^  J.  Tils  is  an  appeal  from  a  jndg- 
ment,  and  from  an  order  refusing  a  new  trial. 
The  action  is  for  damages  alleged  to  have  result- 
ed from  the  negligence  of  the  defendant  The 
facts  are  quite  similar  to  those  shown  in  the 
case  of  Perry  v.  Same  Defendant  (No.  16,796; 
j  ust  decided)  40  Pac.  480,  the  injuries  baTing  been 
caused  by  the  same  accident  mentioned  in  that 
case.  The  evidence  in  this  case  is,  however, 
more  favorable  to  defendant  than  It  was  in  that 
case,  although  In  the  main  features  It  la  the  same 
or  qnite  similar.  For  reasons  similar  to  thos* 
stated  in  the  oinnion  rendered  in  that  case,  th« 
judgment  and  order  are  reversed,  and  a  new  trial 
ordered. 

We  concur:  McFARLAND,  J.;  Haif< 
SHAW,  J. 

>  BehMtinc  duM. 
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rODDARD  V.  SUPERIOR  COURT  OF 
STANISLAUS  COUNTY  et  aL 
(S.  F.  101.) 
iipreme  Court  of  California.     May  6,  1895.) 
Wbit  of  Prohibition. 
The  proper  proceeding  to  review  an  order 
injunction  is  by  certiorari,  and  not  by  pro- 
tion. 

1  bank.  Aiq;>eal  from  superior  court, 
nIslauB  county;  W.  O.  Minor,  Judge, 
etition  by  G.  R.  Stoddard,  aa  collector,  for 
vrit  of  prohibition  against  the  superior 
rt  of  Stanislaus  county  and  anotber.  De- 
1. 

.  C.  Wright  and  R.  Percy  Wright,  for 
intlff. 

EATTT,  C.  J.  The  petition  for  a  writ 
prohibition  herein  is  denied,  for  the  rea- 

that  the  court  is  of  the  opinion  that  a 
t  of  certiorari  to  review  any  orda:  for  an 
inction  the  superior  court  may  make  will 
ter  conserre  the  rights  of  all  parties  than 

writ  prayed  for. 


&I.  Unrep.  36) 

JS'NINGHAM  et  al.  v.  NORTON.     (No. 

15,764.) 
preme  Conrt  of  California.     May  23,  1895.) 

.KANTT— Consideration — Action  bt  Assioheb 
— Notice  o»  Assionmbxt. 

1.  In  an  actior  by  an  assignee  on  a  gnaranty 
nited  to  plaintiff's  husband  for  rent  under  a 
o  of  his  property  making  rents  payable  to  her, 
ntiff  and  her  husband  testified  that  the  guar- 
'.  the  date  of  which  was  blank,  was  executed 
)re  the  deliTery  of  the  lease,  and  as  part  of 
same  transaction.     The  guarantor  admitted 

when  he  signed  the  guaranty  he   did  not 

tv  whether  the  lease  had  been  delivered,   or 

ther  the  lessee  was  in  possession  of  the  prem- 

Beld,  that  the  guaranty  was  good  under 

Code,  i  2792,  providing  that,  where  an  orig- 
obligation  is  entered  into  in  consideration  of 
laranty,  no  other  consideration  is  necessary 
tlte  guaranty. 

2.  An  objection  of  no  consideration  for  a 
•anty  cannot  be  made  where  the  complaint 
eon  alleges  that  it  was  made  for  a  good  coii- 
-ation,  and  this  is  not  denied  in  the  answer. 

3.  No  notice  of  the  assignment  of  a  guaranty 
*ent  is  necessary  before  suit  by  the  assignee, 
re  the  guarantor  has  not  made  any  payment 
mt  to  the  assignor. 

4.  The  assent  of  the  guarantor:  to  the  assign- 
t  of  a  guaranty  for  rent  is  not  necessary. 

5.  In  an  action  on  a  guaranty  to  pay  rent 
ich  remains  due  and  unpaid,"  it  is  immaterial 
Iter  the  lessee  could  have  paid  the  r^t  or 

mmlssioners'  decision.  Department  2. 
eal  from  superior  court,  San  Mateo  coun- 
George  H.  Buck,  Judge, 
tion  by  Richard  Cunningham,  adminis- 
>r,  and  another,  against  W.  H.  Norton, 
larantor,  for  rent.  From  a  judgment  for 
itif(s,  defendant  appeals.     Affirmed. 

ui  M.  Lucas,  for  appellant  Edw.  F. 
latrick,  for  respondents. 

lYNES.  C.  Richard  Cunningham  was 
iwner  of  certain  premises  known  as  the 


"San  Bruno  Hotel,"  and  leased  the  same  to 
M.  j;  McBride;  the  rent  to  be  paid  to  his 
wife,  Mary  Cunningham,  since  deceased. 
Norton,  the  appellant  here,  executed  a  writ- 
ten guaranty  that  he  would  pay  to  Richard 
Cunningham  all  rents  that  might  remain  doe 
and  unpaid,  "according  to  the  terms  of  the 
written  lease  of  the  San  Bruno  Hotel";  and 
this  action  is  upon  said  guaranty,  to  recover 
the  sum  of  $550,  which  the  lessee  bad  failed 
to  pay.  The  complaint  alleged  that  the  guar- 
anty was  executed  and  delivered  at  the  time 
the  lease  was  delivered,  and  m  consideration 
of  the  delivery  of  the  lease,  as  well  as  for 
other  good  and  valuable  consideration,  and 
that,  prior  to  the  commencement  of  the  ac- 
tion, Richard  Cunningham,  to  whom  the 
guaranty  was  executed,  assigned  to  Mary 
Cunningham,  for  a  good  consideration,  said 
demand  and  cause  of  action.  The  answer 
denied  these  allegations,  and  denied  "tliat 
there  is  due  from  defendant"  said  or  any  sum 
whatever.  No  other  allegations  were  put 
in  issue  by  the  answer.  The  cause  was  tried 
without  a  jury,  and  findings  and  judgment 
went  for  plaintiffs,  and  this  appeal  Is  from 
the  judgment  and  order  denying  defendant's 
motion  for  a  new  trial. 

Some  exceptions  were  taken  to  evidence, 
but,  aa  none  of  them  are  specified  as  enor,  . 
they  cannot  be  noticed. 

It  is  specified  ttiat  there  was  no  evidence 
showing  tliat  there  was  any  consideration  to 
support  the  guaranty.      Appellant  does  not 
discuss  the  evidence.     He  seems  to  rely  upon 
the  claim  or  assertion  that  the  guaranty  was 
not  executed  or  entered  into  at  the  same  time 
the  lease  was   executed.     The  date  of  the 
guaranty  was  left  bhmk,  but  Mrs.  Cunning- 
ham, who  was  then  in  life,  testified  that  she 
was  present  when  the  guaranty  was  signed 
by  defendant;  that  the  lease  had  not  been 
delivered;  that  she  would  not  give  the  lease 
until  he  signed  the  guaranty;    and  that  the 
whole  transaction  was  done  at  the  same  time 
and  place.     The  defendant  testified  that  Mc- 
Bride, the  lessee,  was  his  son-in-law;    that 
he  went  to  the  office  when  the  paper   ■was 
executed,  at  McBride's   request,   to  become 
security  for  him  upon  the  lease,  and  tUat  Ue 
did  it  to  help  him,  and  that  he  did  not  Itnow 
whether  the  lease  had  been  delivered  at  tliat 
time,  or  not;   and  that  McBride  was  then  1» 
possession    of   the   leased   premises.      Upon 
cross-examination  he  admitted  that   lie    did 
not  Itnow  whether  McBride  was  in   posses- 
sion, or  not,  but  supposed  he  was,  while  Kich- 
ard  Cunningham  testified  positively  that  the 
lease   was  not  delivered,   nor  McBriae    let 
into  possession,  until  after  the  guaranty  -was 
executed  by  defendant     The  guaranty    -was 
therefore  good,  under  section  2792  of  the  Civil 
Code.i 


1  Civ.  Code,  I  2792,  provides:  Where  a 
guaranty  is  entered  into  at  tbe  same  tinie  with 
the  original  obligation,  or  witn  tne  acceptance 
of  the  latter  by  the  guarantfte,  and  f ornia  with 
that  obliKation  a  part  "^  the  con»;^ern.tio^  ^ 
him,  no  other  consWeration  need  exisv 
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Appellant  also  contends  that  tbe  assign- 
ment of  the  cause  of  action  arising  upon  the 
guaranty  could  not  be  made  without  an  ex- 
pressed consideration.  Tbe  complaint,  how- 
ever, alleged  that  it  was  made  for  a  good 
consideration,  and  this  was  not  denied  In  tbe 
answer.  No  notice  of  the  assignment  was 
nectesary  before  suit  The  defendant  not 
having  made  any  payment  to  tbe  assignor, 
be  was  not  prejudiced.  It  la  Immaterial 
whether  McBrlde  could  have  paid  the  rent  or 
not.  It  Is  conceded  that  he  had  not  paid  it. 
The  fact  that  he  bad  not  was  not  denied  In 
tbe  answer.  Tbe  guaranty  was  not  that  tbe 
lessee  was  good  or  solvent,  or  that  tbe  rent 
'  was  collectible  from  tbe  lessee,  but  that  be 
would  pay  If  the  lessee  did  not  Tbe  con- 
sent of  the  guarantor  to  tbe  assignment  was 
not  necessary,  nw  were  tbe  rights  of  tbe 
guarantor  against  McBrlde  affected  thereby. 

I  find  no  contradiction  or  Inconsistency  in 
tbe  findings,  and  none  are  pointed  out  by 
counsel.  The  findings  are  clearly  Justified 
by  tbe  evidence,  they  are  not  against  law, 
and  tbe  court  did  not  err  in  ordering  Judg- 
ment for  the  plaintiff.  Tbe  judgment  and 
order  appealed  from  should  be  affirmed. 

We  concur:    BELCHER,  C;  VANCLIBP.C. 

PER  CURIAM.  For  tbe  reasons  given  in 
tbe  foregoing  opinion,  the  Judgment  and  or- 
der appealed  from  are  affirmed. 


(107  Cal.  273) 

HBYDBNFELDT  v.  JACOBS  et  al.     (No. 
15.717.) 

(Supro-io  Court  of  California.     May  31,  1805.) 

Life  Insckancb  Poi.ict— Widow  ani>  Childrex 

AS  Payees— DisTKiBOTioN  of  Proceeds— Peh- 

SONA1.  Liability  of  Executors— Estoppeu 

1.  An  allcgatioii  that  deceased  left  "seven 
minor  diildren,  to  wit,  plaintiff,  •  *  *  then 
aliont  twent;  years  and  ten  mouths,"  and  six 
otherSj  who  arc  named,  is  a  sufiicietit  averment 
of  plaintiff's  minority. 

2.  A  provision  that  a  life  insurance  policy 
shall  be  payable  to  "C,  wife  of  S.,  or  any  wife 
that  may  survive  him,  and  minor  clilldren  Uviny 
at  the  time  of  his  death,"  does  not  limit  the  pay- 
ment to  the  children  of  any  particniar  wife,  bat 
refers  to  all  minor  children  of  the  insured. 

3.  Under  a  life  insurance  policy  payable  to 
the  wife  of  the  insured,  or  nny  wife  that  may 
survive  him.  and  minor  children  living  at  the 
time  of  his  death,  the  bcneficiarios  take  per  capi- 
ta, and  the  law  of  descents  and  distributions  does 
not  ai)piy. 

4.  A  policy  of  life  insurance  p!iyal)le  to  the 
widow  and  survivinR  children  of  the  insured  is  no 
psrt  of  the  assets  of  the  estate,  and,  if  collected 
by  the  executors,  the  latter  are  personally  liable 
to  the  beneficiaries  for  the  amount. 

5.  Where  the  executors  are  sued  personally 
for  wrongfully  coUpcting  the  proceeds  of  an  in- 
surance policy  payable  to  the  heirs,  the  statement 
in  the  complaint  that,  when  they  collected  such 
proceeds,  defendants  were  acting  as  executors,  is 
immaterial. 

6.  In  an  action  against  executors  personally 
by  an  heir  of  deceased  to  recover  the  proceeds 
0£  a  life  insurance  policy  in  which  plaintiff  was  a 
beneficiary,  defendants  alleged  that  such  proceeds 
had  been  inventoried  as  a  part  of  the  assets  of 


the  estate,  and  indaded  in  the  final  distribution, 
and  that  plaintiff  had  appearied  in  proceedings 
connected  with  the  administration  of  the  estate, 
and  made  no  objectiong  to  the  proceeds  of  sucti 
policy  being  so  treated  and  distributed.  Hdd, 
that  this  did  not  show  an  estoppel,  there  l)eing  no 
allegation  that  defendants  did  not  know,  and  had 
no  means  of  knowing,  to  whom  the  policy  be- 
longed, or  that  they  relied  on  the  acts  of  plain- 
tiff, and  were  thereby  induced  to  treat  the  pro- 
ceeds as  assets. 

Department  2.  Appeal  from  superior  court, 
city  and -county  of  San  Francisco;  Charles 
W.  Slack,  Judge. 

Action  by  Frederick  O.  Heydenf eldt  against 
Julius  Jacobs  and  others  to  recover  a  part 
of  the  proceeds  of  a  life  insurance  policy. 
From  a  judgment  for  plaintiff,  defendants 
appeal.    Affirmed. 

Pierson  &  Mitchell  and  Knlgbt  &  Hegger- 
ty,  for  appellants.  T.  M.  Osmont,  for  re- 
spondent 

McFARLAND,  J.  Tbe  plaintiff  is  the  son 
of  Solomon  Heydenfeldt,  deceased.  Tbe  said 
deceased,  in  his  lifetime,  procured  a  policy 
of  insurance  upon  his  life  from  the  Brook- 
lyn Insurance  Company  of  New  ■  York  for 
$10,000,  payable  to  "Catherine,  wife  of  Solo- 
mon Heydenfeldt,  or  any  wife  that  may 
survive  bim,  and  minor  children  living  at 
the  time  of  bis  deatb."  Said  Catherine  hav- 
ing died  during  tbe  lifetime  of  the  deceased, 
be  married  Elisabeth  A.  Heydenfeldt,  who 
is  now  his  widow.  Be  also  left  seven  minor 
children,  of  whom  plaintiff  Is  one.  The 
defendants  who  are  executors  of  said  de- 
ceased, collected  said  policy  from  said  in- 
surance cotapany,  and  this  action  is  brought 
to  recover  from  defendants  one-eigbtta  of  the 
amount  of  said  policy.  Defendants  demurred 
to  the  complaint  on  general  and  on  some 
special  grounds,  and,  their  demurrer  hav- 
ing been  overruled,  they  answered.  Plain- 
tiff made  a  motion  for  Judgment  on  tbe 
pleadings  on  tbe  ground  that  the  answer 
did  not  set  up  any  defense,  and,  after  argu- 
ment, tbe  motion  was  granted,  and  Judg- 
ment for  plaintiff  was  entered.  Defendants 
appeal  from  the  Judgment 

If  the  views  of  the  court  below  were  cor- 
rect as  to  tbe  legal  merits  of  the  case,  then 
the  Judgment,  upon  tbe  pleadings,  was  right; 
for  proof  of  tbe  avermwits  In  the  answer 
would  have  been  Immaterial,  and  the  deni- 
als w,ere  merely  of  matters  of  law.  And  we 
think  the  views  of  the  court  were  correct 
There  is  no  denial  In  tbe  answer  that  re- 
spondent was  a  minor  child  of  the  deceased 
at  tbe  deatb  of  the  latter,  but  it  is  contend- 
ed that  tbe  averment  on  that  subject  In  the 
complaint  Is  Insufficient  The  averment  is 
that  at  the  time  of  the  deatb  of  the  deceased 
there  were  "seven  minor  children,  to  wit, 
plaintiff  above  named,  Frederick  O.  Hey- 
denfeldt then  of  the  age  of  about  twenty 
years  and  ten  months,"  and  six  others,  who 
are  named.  It  is  not  necessary  to  consider 
how    the  words    "about   twenty  years   and 
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1  months"  should  be  construed  It  they 
)od  alone,  for,  as  they  are  Immediately 
joeded  by  the  statement  that  plaintiff  was 
minor,  the  whole  clause  is  clearly  suffl- 
nt  as  an  averment  of  his  minority.  The 
.-eased  had  children  by  both  wives,  and  it 
contended  that  the  policy  ran  to  the  sur- 
ing  widow  and  her  minor  children.    But 

think  that  the  true  construction  of  the 
guage  (above  quoted)  clearly  Is  that  the 
icy  was  payable  to  bis  present  wife,  Cath* 
le,  or  to  any  wife  who  might  survive 
],  and  to  the  minor  children  of  the  In- 
ed.  There  Is  no  limitation  to  his  children 
any  particular  wife.    The  ccmtentlon  that 

amount  of  the  policy  should  go  one-third 
the  widow  and  two-thirds  to  the  seven 
Idren,  according  to  the  statute  of  succes- 
1,  cannot  be  maintained.    The  fund  was 

a  part  of  the  assets  of  the  estate  of  the 
eased,  and  the  law  of  descents  and  dis- 
ntlons  has  no  applicability  to  the  case. 
>  persons  named  In  the  policy  take  per 
ita.  Pdlx  V.  Ancient  Order  of  United 
rkmen,  31  Kan.  81, 1  Pac.  281;  Campbell 
kViggins,  Rice,  Eq.  10. 
be  appellants  were  sued  personally  and 

as  executors.  The  imnecessary  state- 
it  in  the  complaint  of  the  fact  that  when 
T  collected  the  policy  they  were  acting 
ixecutors  is  of  no  consequence.  The  pol- 
was  no  part  of  the  assets  of  the  estate, 

appellants  had  no  right,  as  executors, 
oUect;  and,  if  liable  at  all,  they  are  lia- 
persoually,— as  they  were  sued,— and  not 
■xecutors.    And,  having  wrongfully  come 

possession  of  the  amount  of  the  policy, 
aether  by  mistake  or  otherwise,— they 
me  trustees  "of  the  thing  gained  for  the 
jfit  of  the  person  who  would  otherwise 
i  had  It."  Civ.  Code,  SI  2223,  2224. 
ither  or  not  the  respondent  could  have 
stained  an  action  for  his  share  of  the 
:y  against  the  Insurance  company  Is  a 
tion  not  here  Involved.  . 
le  point  for  a  reversal  most  insisted  on 
ippellants  is  based  on  an  alleged  estop- 
It  la  averred  in  the  answer  that  the 
ant  of  said  policy  was  treated  by  appel- 
i  as  part  of  the  assets  of  the  estate  of 

Solomon  Heydenfeldt,  deceased;    that 

so  rei>orted,  Inventoried,  and  accounted 
it;  and  that  there  was  a  final  dlstribu- 
of  all  of  the  estate,  which  included  the 
jnt  of  said  policy,  under  the  last  will  of 

deceased,  to  the  said  Elisabeth,  widow 
foresaid,  and  to  her  assignee,  Critten- 
It  Is  further  averred  that  since  July 
1891,  the  respondent  had  notice  and 
.-ledge  that  the  proceeds  of  the  said  pol- 
were  included  In  the  inventory  of  the 
e  of  said  deceased,  and  were  claimed  to 

part  of  said  estate  subject  to  distribu- 
under  said  will;  that  he  appeared  per- 
[ly  and  by  cotmsel  in  the  proceedings 
3Cted  with  the  administi-atlon  of  said 
s;  that  he  made  no  objection  to  said 
«ds  being  considered  and  distributed  as 


part  of  said  estate,  and  that  the  same  was 
done  with  his  knowledge  and  consent;  and 
tluit,  therefore,  he  "is  now  estopped  from 
setting  up  any  claim  to  any  portion  of  said 
proceeds  of  said  life 'insurance  policy."  We 
are  satisfied,  however,  that  the  case  made 
out  by  the  averments  of  the  answer  is  lack- 
ing in  nearly  all  the  essential  elements  of 
an  estoppel.  Dean  v.  Parker,  88  Cal.  283,  26 
Paa  91.  It  is  not  averred,  for  instance,  that 
the  appellants  did  not  know,  or  had  no  means 
of  knowing,  to  whom  the  proceeds  of  the 
policy  belonged.  Indeed,  It  Is  almost  Im- 
possible to  conceive  how,  imder  their  aver- 
ments In  the  answ^,  they  could  have  been 
Ignorant  of  the  true  state  of  the  title  to  said 
proceeds.  Moreover,  there  is  no  averment 
that  they  relied  upon  the  alleged  conduct  of 
the  respondent,  and  were  Induced  thereby  to 
deal  with  said  proceeds  in  manner  as  al- 
leged In  the  answer.  A  contest  for  the  pro- 
ceeds of  the  policy  could  not  have  been  in- 
augurated by  respondent  In  the  probate 
court    The  Judgment  is  afflnued. 

We  concur:   HBNShAW,  X;  TEMPLB,  J. 


HEYDENFELDT  v.  JACOBS  et  aL     (No. 
16.748.) 

(Supreme  Court  of  Califomio.     May  81,  1895.) 

Department  2.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  Charles  W. 
Slack,  Judge. 

Action  by  Ine  >0.  Heydenfeldt  against  Julius 
Jacobs  and  others  to  recover  a  part  of  the  pro- 
ceeds of  a  life  insurance  policy.  From  a  jndg- 
mtnt  for  plaintiff,  defendaints  appeal.     AfiSrmed. 

Pierson  &  Mitchell  and  Knight  &  Heggerty, 
for  aiH)elIanta.     T.  M.  Osmont,  for  respondent. 

PER  CURIAM.  Upon  the  anthority  of  Hey- 
denfeldt V.  Jacobs  (No.  15,717,  this  day  decided) 
40  Pac.  492,  the  judgment  herein  is  affirmed. 


(107  Cal.  391) 
SANDBLL  et  al.  v.  SHERMAN  et  al.     (No. 

15.683.) 
(Supreme  Court  of  California.     June  3,  1895.) 

ExAuiNATioN  or  Witness — Instructions — Hau- 

ciucs  Prosbcution— Burden  of  Proof — 

Adviob  of  Counsel. 

1.  It  is  no  abuse  of  discretion  for  the  court 
to  excuse  a  witness  from  testifying  further  on 
cross-examination,  where  much  time  had  been 
taken  up  on  one  point,  and  counsel  did  not  ask  per- 
mission to  examine  further  on  other  matters. 

2.  Where  a  charge,  taken  as  a  whole,  is  cor- 
rect, error  cannot  he  based  on  certain  expressions, 
which,  when  standing  alone,  are  erroneous. 

3.  In  an  action  for  malicious  prosecution,  n 
charge  that  plaintiff  must  show  such  facts  as 
will  warrant  the  jury  in  finding  malice  and  want 
of  probable  cause  is  not  erroneous,  as  leaving  to 
the  jury  the  determination  of  what  constitutes 
probable  cause. 

4.  In  an  action  for  malicious  prosecution,  a 
charge  that  defendants  are  not  liable  if  they  be- 
lieved and  acted  on  the  advice  of  counsel,  after 
a  fnll  and  fair  statement  of  the  case,  is  not  erro- 
neous because  it  does  not  further  state  that  de- 
fendants must  have  acted  in  good  faitli. 
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Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  city  and  county 
of  San  Francisco;  A.  A.  Sanderson,  Judge. 

Action  by  Catherine  Sandell  and  another 
against  Obadiah  D.  Sherman  and  others  for 
malicious  prosecution.  From  a  judgment  for 
defendants,  plaintiffs  appeal.     Affirmed. 

George  Lawrence,  for  appellants.  Ash  & 
Mathews,  for  respondents. 

SEARTjS,  C.  Action  for  the  malicious 
prosecution  of  an  application  in  the  superior 
court  to  have  a  guardian  appointed  of  the 
estate  of  Catherine  Sandell,  the  female 
plaintiff.  Defendants  had  a  verdict  and 
Judgment,  from  which  judgment,  and  from 
an  order  denying  their  motion  for  a  new 
trial,  plaintiffs  appeal. 

The  first  error  assigned  by  appellants  Is 
based  upon  an  alleged  abuse  of  discretion  by 
the  court,  at  the  ti'ial,  in  excusing  Margaret 
O.  Breeder  from  further  testifying,  while 
under  cross-examination,  and  before  the 
same  was  completed.  Mra.  Breeder,  the 
witness,  was  one  of  the  defendants  in  the 
case,  and  a  daughter  of  Mrs.  Sandell,  the 
female  plaintiff.  She  had  testified  at  length 
to  the  effect  that  her  mother,  the  plaintiff, 
had  long  been  in  feeble  health,  and  weak 
in  body  and  mind;  that  at  the  age  of  70 
years  she  had  married  Sandell,  the  otbec 
plaintiff,  who  was  a  young  man.  She  then 
detailed  the  troubles  that  followed;  the  con- 
veyance of  property  by  her  mother  to  her 
husband;  and  as  to  her  belief  in  the  inca- 
pacity of  her  mother  to  manage  her  prop- 
erty; and  her  statements  to  counsel  of  the 
facts,  and  the  advice  of  the  latter  to  apply 
for  a  guardian  over  her  mother's  property, 
which  was  done,  etc.  The  cross-examina- 
tion, covering  over  six  pages  of  the  tran- 
script, was  confined  to  questioning  the  wit- 
ness as  to  her  testimony  before  the  superior 
•  court  In  the  proceeding  for  the  appointment 
of  a  guardian,  and.  In  so  doing,  probably  led 
the  court  below  to  believe  tliat  time  was  be- 
ing needlessly  consumed.  The  court  there- 
upon remarlced  as  follows:  "I  thinlc  you 
have  talten  enough  time,  Mr,  Lawrence,  with 
this  witness.  I  will  excuse  you,  madam." 
Counsel  for  appellants  did  not  then  suggest 
any  other  poiilt  upon  which  be  desired  to 
cross-examine  the  witness.  Had  he  done  soi 
and  asliied  to  be  permitted  to  examine  upon 
other  brandies  of  tlie  testimony,  permission 
would  probably  have  been  granted  to  do  so. 
The  scope  within  which  cross-examination 
is  to  be  confined,  and  the  time  requisite 
therefor,  are  subject  to  certain  well-defined 
rules,  largely  a  matter  of  discretion  with 
the  trial  court  In  the  present  instance  no 
abuse  of  such  discretion  is  apparent,  and  no 
cause  for  reversal  Is  presented." 

The  only  otlier  ol)Jections  urged  In  favor 
of  reversal  relate  to  the  instructions  given 
to  the  Jury.  Their  length  (over  17  pages  of 
the  transcript)  precludes  their  being  set  out 


In  full.  Excerpts  taken  from  them,  and  pre- 
sented as  Independent  propositions,  unsup- 
ported and  unexplained  by  the  context, 
would  lead  to  the  conclusion  that  error  is  in- 
volved; but,  when  taken  together,  as  a 
whole,  and  certain  expressions  used  therein 
are  viewed  in  the  light  of  the  accompanying 
explanations,  it  is  believed  they  contain  a 
correct  exposition  of  the  law  applicable  to 
the  case.  To  illustrate,  this  sentence  is 
found  in  the  instructions:  "I  instruct  you 
that  the  affirmative  of  the  Issue  here  is  up- 
on the  plaintiffs.  They  must,  in  this  case. 
show  such  facts,  In  order  to  establish  their 
cause,  as  will  warrant  you  in  finding  that 
there  was  malice  and  want  of  probable  cause 
on  the  part  of  these  defendants,  in  doing  the 
things  which  they  did,  and  they  must  estab- 
lish that  by  a  preponderance  of  testimony." 
Appellants  contend  that  this  instruction  left 
the  Jury  to  determine  for  themselves  what 
facts  constituted  probable  cause,  whereas 
probable  cause  is  always  a  question  of  law; 
citing  Ball  V.  Rawles,  93  Cal.  222,  28  Pac. 
937;  Eastin  v.  Bank,  06  Cal.  125,  4  Pac.  HOC; 
Fulton  V.  Onesti,  60  Cal.  575,  6  Pac.  491; 
Harkrader  v.  Moore,  44  Cal.  152;  Grant  v. 
Moore,  29  Cal.  644.  What  facts  and  circum- 
stances amount  to  probable  cause  is  a  pure 
question  of  law.  Whether  they  exist,  or  not. 
in  any  particular  case,  is  a  pure  question  of 
fact.  The  former  Is  exclusively  for  the 
court;  the  latter,  for  the  Jury.  Newell,  Mai. 
Pros.  p.  14.  The  same  author  says,  at  page 
270,  what  in  most  cases  Is  manifestly  true, 
viz.:  "The  question  of  probable  cause  Is  a 
mixed  question  of  law  and  fact.  Whether 
the  circumstances  alleged  to  show  it  proba- 
ble are  true,  and  existed,  is  a  matter  of  fact, 
and  to  be  determined  by  the  Jury;  but  wheth- 
er, supposing  this  to  be  true,  they  amount 
to  probable  cause,  is  a  question  of  law."  It 
has  been  sometimes  regretted  by  the  courts 
that  it  Is  not  by  the  law  of  England,  as  by 
that  of  Scotland,  a  question  for  a  Jury.  Fer- 
ryman V.  Lister,  L.  R.  3  Exch.  197,  L.  R.  4  H. 
L.  521.  But  considerations  of  public  policy 
have  hitherto,  both  in  England  and  this  coun- 
ti-y,  dictated  the  rule  as  hereinbefore  enunci- 
ated. But,  conceding  all  this,  It  is  not  per- 
ceived that  the  court  erred  in  the  paragraph 
quoted.  It  will  be  observed  that  the  object 
of  the  Instruction  was  to  Impress  upon  the 
minds  of  the  Jury  the  fact  that  the  burden  of 
proof,  under  the  pleadings,  was  upon  the 
plaintiffs  to  establish  the  two  propositions 
essential  to  a  recovery,  viz.  malice  and  a 
want  of  probable  cause.  The  language  of 
the  instruction  follows  closely  the  rule  as 
contained  in  the  books  in  reference  to  tlie 
proofs  necessary  to  be  made  by  a  plaintiff 
In  such  cases.  The  court-  had  already  in- 
structed the  Jury  that  they  were  the  sole 
and  exclusive  Judges  of  the  facts,  but  that 
"the  question  of  want  of  probable  cause  is  a 
question  for  the  court,  as  a  question  of  law," 
and  had  stated  to  the  Jury  that  If  certain 
facts,  which  were  enumerated,  existed,  prob- 
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le  cause  was  shown,  and  tbey  should  find 
•  defendants,  and  that  certain  other  enu- 
•rated  facts,  if  found  to  exist,  would  show 
rant  of  probable  cause  for  instituting  the 
)ceedlngs  complained  of,  and  the  verdict 
)uld  be  for  the  plaintiff.  The  Jury  was 
t  Instructed  to  determine  whether  or  not 
!  established  facts  do  or  do  not  amount  to 
>bable  cause.  The  expression  used  by  the 
irt  was  not  an  apt  one,  perhaps;  but  that 
misled  the  Jury  into  supposing  tliat  they 
re  to  find  upon  the  question  of  law  as  to 
ibable  cause  is  a  conclusion  which,  in  the 
e  of  the  repeated  instructions  of  the  court 
that  subject,  cannot  be  fairly  reached, 
he  other  objections  to  the  instructions  are 
re  technical 'than  real.  The  more  impor- 
t  one  is  founded  upon  the  language  of  the 
rd  instruction  given  at  the  request  of  de- 
dants.  It  is  as  follows:  "(3)  I  instruct 
I  that  If  the  defendants,  before  filing  the 
itlon  to  have  a  guardian  appointed  for 
plaintiff,  sought  the  advice  of  coimsel,  a 
pectable  attorney  at  law,  and  of  good 
ading,  regularly  admitted  to  practice,  and 
J  was  practicing  his  profession  In  all  the 
rts  of  this  state,  and  stated  to  htm  all  the 
a  on  which  the  application  for  guardlan- 
)  was  based,  and  made  a  full  and  fair 
:ement  of  all  the  facts  of  that  case  to 
Ir  counsel,  and  he  advised  that  they  file 
etitlon  for  the  appointment  of  a  guard- 
for  the  plaintiff  in  this  action,  and,  be- 
ing and  acting  on  such  advice,  they  filed 
r  petition,  it  is  a  good  defense  in  this 
>,  and  it  makes  no  difference  if  their  pe- 
rn was  denied  by  the  court."  ■  It  is  urged 
:  this  Instruction  was  erroneous,  for  the 
ions  (a)  that  it  leaves  rut  the  element  of 
1  faith  on  the  part  of  defendants  in  seek- 
the  advice  of  counsel;  (b)  that  It  does 
charge  that  they  should  have  stated  to 
attorney  all  the  facta  within  their  knowl- 
i,  or  which  they  reasonably  could  have 
lined;  (c)  that  it  does  not  state  that  the 
rney  advised  them  in  good  faith;  (d)  It 
I  not  contain  the  element  of  good  faith  on 
part  of  defendants;  (e)  It  contradicts 
ntiffs'  third  instruction.  The  general 
in  reference  to  the  advice  of  counsel  as 
jfense  in  actions  for  malicious  prosecu- 
,  and  which  is  amply  supported  by  au- 
Ity,  Is  as  follows:  "Where  a  party  has 
munlcated  to  his  counsel  all  the  facts 
ing  on  the  case,  of  which  he  has  knowl- 
>,  OT  could  have  ascertained  by  reason- 
diligence  and  inquiry,  and  has  acted  up- 
he  advice  received,  honestly  and  in  good 
I,  the  absence  of  malice  is  established, 
(vant  of  probable  cause  is  negatived,  and 
a.ctlon  for  malicious  prosecution  will  not 
Newell,  Mai.  Pros.  p.  310,  and  cases 
i  cited.  See,  also.  Potter  v.  Seale,  8  Cai. 
Levy  V.  Brannan,  30  Cal.  485;  Wild  v. 
1,  56  Cal.  136,  137;  Jones  v.  Jones,  71 
89,  11  Pac.  817.  Tested  by  the  forego- 
■ule,  we  fall  to  see  any  serious  objection 
le  instruction.    If  the  defendants  made 


a  "full  and  fair  statement  of  all  the  facts  of 
the  case  to  their  counsel,"  and  If  he  advised 
that  they  file  a  petition  for  the  appointment 
of  a  giiardtan,  etc,  and  If  they,  "believing 
and  acting  on  the  advice,"  did  so,  they  must 
have  acted  in  good  faith.  The  question  of 
the  good  faith  of  counsel  in  giving  the  ad- 
vice is  not  an  element  in  the  problem.  Nor 
is  any  contradiction  observed  between  the 
Instruction  and  the  third  instruction  given  at 
the  request  of  plaintiffs.  The  latter  is  much 
fuller  in  detail  than  the  former,  but  states 
the  law  precisely  the  same,  and  then  pro- 
ceeds to  Instruct  the  Jury  that  if  the  defend- 
ants consulted  an  attorney  as  a  means  o{ 
covering  malice,-  and  did  not  believe  the  ad- 
vice given  to  them,  or  did  not  act  in  good 
faith  under  the  advice,  or  did  not  believe 
there  was  cause  for  the  institution  of  the 
proceeding,  or  if  they  Instituted  such  pro- 
ceeding from  a  fixed  and  malicious  deter- 
mination of  their  own,  and  not  from  the 
advice  of  counsel,  or  that  they  did  not  make 
a  full,  fair,  and  true  statement  of  all  the 
facts  known  to  them  to  their  attorney,  then 
it  was  no  defense,  and.  If  the  proceeding  was 
prosecuted  maliciously,  then  the  verdict 
should  be  for  plaintiffs.  It  Is  worthy  of  re- 
mark, also,  that,  at  the  dose  of  the  instruc- 
tion Immediately  following  the  one  objected 
to,  the  court  instructed  the  Jury  that  they 
were  "the  Judges  of  the  facts  whether  the 
defendants  made  a  full  and  fair  statement 
of  all  the  facts  to  their  attorney  before  ob- 
taining his  advice  to  file  a  petition  for  the 
appointment  of  guardian."  The  instructions, 
taken  as  a  whole,  contained  a  full  and  fair 
exposition  of  the  law  applicable  to  the  case, 
and  were  as  favorable  to  plaintiffs  as  either 
the  facts  or  law  would  waiTant.  The  Judg- 
ment and  order  appealed  from  should  be  af- 
firmed. 

We  concur:     BRXTT,  0.;   HAYNES,  0. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  and  or- 
der appealed  from  are  affirmed. 


a07  Cal.  378) 

GRIFFIN  &  SKELLEY  CO.  v.  MAGNOLIA 

&  HEALDSBURG  FRUIT-CANNERY 

CO.  et  al.     (Na  15,607.) 

(Supreme  Court  of  California.     May  31,  1895.) 

VeSUB— PBiCTICB— RcLIsa  ON  DEUDBREli. 

1.  Const,  art  12,  §  16,  providing  that  a  cor- 
poration may  be  sued  in  the  county  where  the 
contract  is  made,  or  where  the  breach  occurs,  etc., 
is  merely  permissive;  and  by  joining  another  de- 
fendant, whose  residence  is  in  a  different  coun- 
ty, plaintiff  waives  the  benefit  of  such  provision. 

2.  A  ruling  on  a  demurrer  to  a  complaint 
cannot  be  mside  until  after  a  dedsion  on  a  motion 
for  (iange  of  venue.  Ah  Fong  v.  Stemeg,  21 
Pac.  381,  79  Cal.  33,  followed. 

In  bank.  Appeal  from  superior  court,  city 
and  county  of  San  Francisco;  Charles  W. 
Slack,  Judge. 
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Action  by  tlie  Griffin  &  Skelley  Company 
against  the  Magnolia  &  Healdsburg  Frnit- 
Cannei7  Company  and  another  for  breach 
of  contract.  From  an  order  overruling  a  mo- 
tion for  btaange  of  venae,  defendants  appeal. 
Reversed. 

Ruthledge  &  Pressley,  A.  B.  Ware,  and 
W.  S.  Goodfellow,  for  appellants.  Mastlck, 
Belcher  &  Mastick,  for  respondent 

HARRISON,  J.  The  plaintiff  commenced 
this  action  In  the  superior  court  of  the  city 
and  county  of  San  Francisco  against  the  de- 
fendants to  recover  from  the  corporation  de- 
fendant certain  damages  that  had  resulted 
from  Its  breach  of  contract  with  plaintiff, 
and  to  recover  from  the  defendant  Mer- 
chant, upon  an  allegation  that  he  Is  a  stock- 
holder In  the  corporation  defendant,  his  pro- 
portionate amount  of  the  corporate  liability 
of  his  codefendant.  The  prlncIiMl  place  of 
bnslness  of  the  defendant  corporation  is  in 
the  county  of  Sonoma,  and  the  residence  of 
Mei^chant  is  in  the  same  county.  Upon  an 
affidavit  showing  these  facts,  the  defendants 
asked  that  the  place  of  trial  be  changed  to 
Sonoma  county,  and  the  plaintiff  resisted  the 
application  upon  the  ground  that  the  con- 
tract between  it  and  the  defendant  corpora- 
tion was  made  in  San  Francisco.  The  court 
denied  the  motion,  and  from  this  order  the 
defendants  have  appealed. 

Section  16  of  article  12  of  the  constitution 
provides:  "A  corporation  or  association  may 
be  sued  in  the  county  where  the  contract  is 
made,  or  Is  to  be  performed,  or  where  the  ob- 
ligation or  liability  arises,  or  the  breach  oc- 
curs, or  In  the  county  where  the  principal 
place  of  business  of  such  corporation  is  situ- 
ated, subject  to  the  power  of  the  court  to 
change  the  place  of  trial,  as  in  other  cases." 
It  is  contended  on  behalf  of  the  plaintiff 
that  by  virtue  of  this  section  the  action  was 
properly  commenced  In  the  city  and  county 
of  San  Francisco,  and  tliat  the  court  prop- 
erly refused  to  change  the  place  of  trial.  '  In 
Brady  v.  Times-Mirror  Co.,  39  Pac.  209,  the 
plaintiff  commenced  the  action  In  San  Diego 
county  against  the  corporation,  whose  place 
of  business  was  In  the  county  of  Los  An- 
geles, and  joined  with  It,  as  a  codefendant, 
Otis,  whose  residence  was  In  the  county  of 
Los  Angeles.  The  defendants  moved  for  a 
change  of  the  place  of  trial,  and,  in  reversing 
the  order  denying  their  motion,  we  said,  in 
reference  to  this  section  of  the  constitution: 
"Under  the  provisions  of  this  section,  if  the 
action  had  been  brought  against  the  Times- 
Mirror  Company  alone,  the  plaintiff's  right 
to  have  the  action  tried  in  San  Dlofro  would 
be  undoubted;  but  by  Incliullng  In  the  action 
other  defendants,  whose  residence  Is  outside 
of  the  county  of  San  Diego,  she  waived  the 
right  given  by  this  provision  of  the  constitu- 
tion, and  the  motion  of  the  defendants  must 
be  determined  by  the  provisions  of  the  stat- 
ute." See.  also,  Smith  v.  Smith,  88  Cal.  572, 
26  Pac.  35(1.    This  provision  of  the  constitu- 


tion is  In  entire  harmony  with  the  prorlslons 
of  the  Code  of  Civil  Procedure,  and  raises 
no  conflict  therewith.  The  plaintiff  may  at 
all  times  avail  himself  of  the  privilege  given 
by  the  section,  If  the  only  defendant  In  the 
action  is  the  corporation;  but  if  he  chooses 
to  Join  as  defendants  in  the  action  others, 
whose  residence  Is  in  a  different  county,  he 
waives  the  benefit  of  the  provision.  Such 
joining  of  other  defendants  Is  his  own  act, 
and  be  cannot  In  this  manner  deprive  them 
of  a  right  held  by  them.  Ah  Fong  v.  Sternes. 
TO  Cal.  33,  21  Pac.  381.  If  a  plaintiff  would 
avail  %lmself  of  the  privilege  given  by  this 
exception  to  the  general  rule,  he  must  bring 
himself  clearly  within  the  exception,  and  Is 
not  at  liberty,  while  availing'binisclf  of  this 
privilege,  to  deprive  a  defendant  other  than 
the  corporation  of  a  right  equally  great, 
which  the  statute  has  given  him,  to  have 
the  cause  of  action  against  him  tried  In  the 
county  of  bis  residence.  This  provision  of 
the  constitution  is  merely  permissive  to  the 
plaintiff.  Fresno  Nat  Bank  v.  Superior 
Court  83  Cal.  491,  24  Pac.  157.  And  the 
provision  therein  that  the  court  may  "change 
the  place  of  trial,  as  in  other  cases,"  indi- 
cates that  It  is  no  more  controlling  upon  the 
action  of  the  court  than  if  it  were  a  mere 
statutory  enactment.  Being  a  provision  of 
the  constitution,  the  legisla.ture  cannot  de- 
prive the  plaintiff  of  the  privilege  which  It 
confers,  but  he  has  not  thereby  received  any 
greater  privilege  than  if  the  same  proTlsion 
had  been  made  by  statute.  In  either  case 
it  is  only  a  rule  of  procedure  to  be  acted  up- 
on by  the  vourt  in  connection  with  other 
rules  of  procedure. 

The  plaintiff  was  not  required  to  make 
Merchant  a  defendant  in  the  action.  His  lia- 
bility as  a  stockholder  is  distinct  from  that 
of  the  corporation,  and  only  a  several  Judg- 
ment for  his  proportion  of  the  corporate  lia- 
bility can  be  rendered  against  him.  Cly. 
Code,  i  322.  Whether  he  could  be  united  in 
the -same  action  with  the  corporation  doea 
not  arise  upon  this  motion.  That  question 
can  arise  only  upon  a  demurrer  to  the  com- 
plaint, and  a  ruling  upon  such  demurrer 
could  not  be  made  until  after  a  decision  upon 
the  motion  to  change  the  place  of  trial.  All 
Fong  V.  Sternes,  supra.  The  order  Is  re- 
versed. 

We  concur:  OAROUTTE,  J.;  McFAJt- 
LAND,  J.;  TEMPLE,  J.;  HBNSHAW,  J. 

VAN  FLEET,  J.,  being  disqualified,  did 
not  participate  in  the  foregoing  decision. 


(107  Cal.  402) 

DEMARTINl  et  al.  v.  CITY  AND  COUNTT 

OF  SAN  FRANCISCO  et  al.     (No.  15,742.) 
(Supreme  Court  of  California.     June  4,  1885.) 
Dedic.\tion'  of  Street— Acceitakcc — Evidbnob 
— Injtuxctios  Scit— BciiDEN  or  Proof. 
1.  To  dpfcnt  a  suit  to  enjoin  the  city  authori- 
ties from  taking  possession  of  land  In  tho  posaes- 
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n  of  plaintiff  as  being  a  part  of  a  street,  it  to 
nmbent  on  def  endanta  to  show  the  city  8  nght 

TCtO.  . 

2.  Where  plaintiOfs  bad  been  in  possessi^ 
land  under  claim  of  title  for  more  than  20 

irs,  and  the  cTideDce  was  conflicting  m  to  the 
ent  to  which  the  public  used  the  land,  but  it 
iirly  tended  to  show  that  the  user  was  merely 
missive,  a  finding  that  no  part  of  it  had  ever 
■n  dedicated  or  accepted  as  a  public  street  will 
:  be  disturbed  on  appeal. 

3.  Where  land  was  not  a  part  of  one  of  the 
Kinnllv  reserved  streota.  but  came  to  private 
nership  under  an  alcalde  prant,  the  riijht  to 
e  it  as  a  public  street  depends  upon  whether 
lag  been  dedicated  as  such. 

)epartment  1.  Appeal  from  superior  court, 
r  and  county  of  San  Francisco;  J.  C.  B. 
bbard,  Judge. 

Lctlon  by  A.  Demartlnl  and  others  against 
■  city  and  county  of  San  Francisco  and  an- 
er  to  enjoin  defendants  from  opening  up 
street  From  a  judgment  tor  plaintilTs 
1  an  order  denying  a  motion  for  a  new 
ll,  defendants  appeal.     Affirmed. 

larry  T.  Creswell  and  A.  Heyneman,  for 
•eilants.     TUd«>   &  Tilden,    for   respond- 

B. 

AN  FLEET,  J.     Plaintiffs  brought  this 
Ion  to  enjoin  the  superintendent  of  streets 
;he  city  and  county  of  San  Francisco  from 
loving  the  improvem^its  from,  and  open- 
up  as  a  public  street,  a  certain  strip  of 
i  In  said  city  and  county.    Plaintiffs  had 
gmcnt  In  the  court  below.     The  defend- 
s  moved  for  a  new  trial,  which  was  de- 
I,  and  they  appeal  from  the  order  upon 
itatement  of   the    case.      Fifty-vara    lots 
ibered  38  and  14  are  situated  In  the  block 
square  of  said  dty  and  county  lying  be- 
en   Broadway  and   Pacific  and   Kearny 
Montgomery  streets.    Lot  38  is  a  rectan- 
sltuated  on  the  northwesterly  corner  of 
block,    with   a   front   of   137%    feet   on 
adway   and   a    like    extent    on    Kearny. 
14  lies  immedlafely  to  the  east  of  and 
>lnlng   lot  38,   with   the  same   frontage 
Jroadway  as  the  last-named  lot,  and  run- 
r  back  southerly  to  an  equal  depth.    The 
Dtiffs  claim  to  be  the  owners  and  in  pos- 
ion  of  that  portion  of  50-vara  lot  14,  lying 
tcent  to  lot  38  on  the  east,  having  a  front 
i9  feet  and  9  Inches  on  Broadway,  and 
ling   back  the  full  depth  of  137%' feet 
imenclng  at  Kearny  street,  and  running 
g  and  upon  the  most  southerly  part  of 
50-vara  lot  38,   is  a  narrow  alley   or 
?t  known  as  "St  Charles  Street,"  some 
feet  wide,  which  Is  opened  up  the  full 
1,    of   said  lot. 38;    while   running  from 
id  way.   and  on  the  entire  easterly  line 
imt  part  of  lot  14  above  described,  as 
ned    by    plaintiffs.    Is   an   alley   14   feet 
;.  known  as  "Rowland  Alley."    The  land 
ispute  Is  a  strip  17%  feet  wide  and  about 
eet  and  9  inches  long  on  the  southerly 
of    plaintiffs'   lot,  as   now   claimed   by 
1,  and  which.  If  thrown  open,  would  ex- 
St.  Charles  street  or  alley  so  as  to  con- 
v.40F.no.8— Sa 


nect  it  with  Rowland  alley.  The  claim  of 
the  defendants  Is  that  the  premises  in  dis- 
pute comprise  and  constltnte  a  part  of  St 
Charles  street,  and  Is  a  public  way,  made 
so  by  dedication  of  the  owners  thereof  and 
acceptance  by  the  public.  The  plaintiffs 
claim,  to  the  contrary,  that  the  land  In  dis- 
pute never  was  dedicated  or  opened  as  a 
street  and  has  never  been  open  to  public  use 
or  travel;  that  St  Charles  street  is  a  cul  de 
sac,  which  never  at  any  time  extended 
across  any  portion  of  said  lot  14,  bnt  ter- 
minated at  the  easterly  line  of  lot  38. 

The  court  below  found:  "(1)  That  the 
plaintiffs  are  and  have  been  In  possession 
of  all  of  the  land  and  premises  described  In 
the  complaint,  claiming  title  thereto,  ever 
since  the  month  of  July,  1884,  and  that  the 
possession  of  said  lot  of  land  has  been  held 
by  the  predecessors  of  the  plaintiffs  ever 
since  prior  to  the  year  1865;  and  that  there 
are  and  have  been  for  many  years  improve- 
ments upon  all  of  said  premises,  which  im- 
provements are  the  property  of  plaintiffs. 
(2)  That  St.  Charles  street  mentioned  and 
described  in  the  complaint,  does  not  extend 
easterly  from  or  .beyond  the  easterly  line  of 
fifty-vara  lot  38,  and  said  St  Charles  street 
does  not  pass  across,  along,  or  upon  any  por^ 
tion  of  fifty-vara  lot  No.  14,  and  that  no  part 
of  the  land  described  In  the  complaint  has 
ever  l>een  dedicated  or  accepted  or  used  as 
a  public  street  or  highway,  and  no  part  there- 
of is  a  public  street" 

The  main  contention  in  the  case  Is  that 
these  findings  are  not  supported  by  the  evi- 
dence, but  from  a  careftil  examination  of 
the  evidence  we  think  this  claim  cannot  be 
maintained.     As  to  the  first  finding,  there 
Is  in  fact  no  substantial  conflict  In  the  evi- 
dence, and  the  lower  court  would  not  have 
been  warranted  In  a  conclusion  contrary  to 
that  reached.    Counsel's  position  with  refer- 
ence to  this  finding  would  seem  to  be  sub- 
stantially the  same  as  that  pressed  upon  his 
motion  for  a  nonsuit,— that  it  was  essential 
for  plaintiffs,  in  order  to  maintain  their  ac- 
tion, to  establish  title  in  fee  In  themselves. 
In  this  view  counsel  is  mistaken.     It  was 
only  neceasai-y  for  that  purpose  that  plaintiffs 
show  actual  occupation  or  possession  at  the 
time  of  bringing  the  suit     This  being  prc^ 
sumptlve  evidence  of  title,  It  was  incumbent 
upon  the  defendants  to  show  a  better  right 
in  order  to  defeat  the  action.     In  Tate  v. 
Sacramento.  50  Cal.  242,  it  is  said:    "At  the 
commencement   of   tlie   action   the   plaintiff 
was,  and  for  many  years  had  been,  in  the 
actual  occupation  of  the  premises  in  contro- 
.  versy.    His  possession  was  prima  facie  evi- 
dence of  title,  and  must  be  presumed  to  have 
been  rightful,  until  the  contrary  appear.    But 
the   defendant   contends   that   the    land    on 
which  the  plaintiff's  building  stands  consti- 
tutes a  part  of  Third  street,  north  of  I  street 
and  that  the  buildings  are  a  nuisance,  which 
the   city   authorities   may   lawfully   remove. 
In  support  of  this  claim  it  was  incumbent  on 
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the  defendant  to  show  affirmatively  that 
Third  street,  north  of  I  street,  had  been 
dedicated  as  a  public  street."  The  evidence 
shows,  as  suggested,  without  substantial  con- 
flict, that,  as  found  by  the  court,  plaintiffs 
and  their  predecessors  have  been  in  posses- 
sion of  the  premises,  under  claim  of  title,  for 
more  than  20  years. 

As  to  the  second  finding,  there  is  not  only 
a  substantial  conflict  In  the  evidence  upon 
which  it  rests,  but  we  tlilnk  it  clearly  pre- 
ponderates in  favor  of  the  facts  as  found  by 
the  court  The  evidence  shows  that  the  al- 
ley now  known  aa  "St.  Charles  Street,"  but 
which  at  different  times  has  been  known  as 
"St  Charles  Place,"  and  sometimes  as  "St 
Charles  Alley,"  had  been  from  early  in  the 
"fifties"  used  by  the  residents  on  that  block 
and  in  that  neighborhood  as  a  convenient 
way  between  their  homes  and  places  of  busi- 
ness. During  these  early  years  that  por- 
tion of  the  city  was  not  thickly  settled,  and, 
the  district  being  hilly,  it  was  the  habit  of 
the  residents  to  go  upon  trails  or  paths 
wherever  It  was  most  convenient  to  travel, 
without  reference  to  established  streets.  At 
this  time,  at  least  down  to  1854,  there 
were  no  houses  on  lot  14.  In  1856,  Mr. 
Fiske,  who  owned  the  part  of  50-vara  lot  38, 
across  which  St  Charles  street  runs,  fenced 
up  the  street,  but  the  owners  on  the  south 
of  the  alley  paid  him  for  one-half  of  the 
width,  and  he  again  opened  it;  and  In  Janu- 
ary, 1857,  an  agreement  was  entered  into 
by  those  owning  50-vara  lot  38,  by  which  It 
was  declared  that  the  strip  of  land  now 
known  as  "St  Charles  Street"  "shall  remain 
subject  to  our  disposition,  and  under  our 
control,  for  our  mutual  use  and  benefit"  At 
that  time  Mrs.  Jane  Rowland  owned  the  por- 
tion of  50-vara  lot  number  14,  now  owned  by 
plaintiffs,  Including  the  land  in  dispute;  and, 
as  Broadway  was  not  then  cut  through  or 
graded,  Mrs.  Rowland  asked  and  was  grant- 
ed permission  to  use  St  Charles  alley  or 
street  as  a  way  to  get  to  and  from  ber  lot, 
and  a  fence  which  Mr.  Fiske  had  erected  on 
the  line  between  lots  38  and  14  was  removed 
for  that  purpose.  This  left  a  way  open  for 
people  to  go  from  Kearny  street,  by  way  of 
St  Charles  street,  across  lots  and  through 
to  Montgomery  street,  as  had  been  their 
habit  before  the  fences  were  put  up.  Subse- 
quently, however,  when  Broadway  was  open- 
ed and  graded,  and  the  people  on  lot  14  could 
get  out  that  way,  they  opened,  by  agree- 
ment among  themselves,  a  private  way,  now 
called  "Rowland  Alley,"  and  used  that  as  a 
means  of  Ingress  and  egress  to  and  from 
their  homes.  This  was  about  18(33-64,  and. 
thereupon  Mrs.  Rowland  herself  put  up  a 
fence  on  the  line  between  lots  38  and  14, 
where  It  had  formerly  been  established  by 
Mr.  Fiske,  and  fenced  the  strip  of  land  now 
in  dispute  off  from  Its  connection  with  St. 
Charles  street  or  alley.  This  fence  has,  with 
one  or  two  short  Interruptions,  remained  to 
the  present  time,  confining  St  Oharlea  street 


to  a  cul  de  sac,  extending  only  across  lot  38. 
In  putting  up  this  fence  Mrs.  Rowland  left 
a  gate  for  foot  passengers  from  her  lot  Into 
St  Charles  street,  and  for  some  years  peo- 
ple in  the  neighborhood,  and  tradesmen  ad- 
ministering to  their  wants,  and  perhaps  oth- 
ers, were  accustomed  to  use  this  gate  as  a 
means  of  getting  from  St  Charles  street  to 
Rowland  alley  and  thence  to  Broadway,  and 
also  In  going  through  by  way  of  St  Charles 
street  to  Montgomery  place  and  Montgomery 
street  The  evidence  is  quite  conflicting  as 
to  the  extent  to  which  travel  was  wont  to 
go  across  the  disputed  land  during  any  of 
the  period  mentioned,  but  It  very  clearly 
tends  to  show  that  whatever  user  there  was 
by  the  public  was  a  mere  sufferance  or  per- 
missive use  by  the  owners  of  the  fee.  This 
is  largely  true,  also,  as  to  St.  Charles  street 
as  now  opened,  and  likewise  of  Rowland  al- 
ley. It  Is  very  doubtful  If,  under  the  evi- 
dence, those  alleys  can  be  regarded  as  other 
than  private  ways,  ox>ened  by  the  consent 
and  for  the  use  and  convenience  of  the  con- 
tiguous owners,  and  as  not  intended  as  pub- 
lic streets.  Certainly,  as  to  the  land  in  ques- 
tion, while  there  Is  evidence  of  its  use  by 
the  public  at  different  times  In  the  manner 
we  have  stated,  there  Is  no  evidence  of  such 
unequivocal  intent  by  the  owners  to  dedicate 
to  such  use  as  would  warrant  us  In  overturn- 
ing the  finding  to  the  contrary.  "To  consti- 
tute a  valid  and  complete  dedication,  two 
things  must  concur,  to  wit,  an  Intention  by 
the  owner,  clearly  Indicated  by  his  words  or 
acts,  to  dedicate  the  lands  to  public  use;  and 
an  acceptance  by  the  public  of  the  dedica- 
tion." San  Francisco  v.  Canavan,  42  Cal. 
554.  "Dedication  Is  never  to  l>e  presumed 
without  evidence  of  an  unequivocal  Intention 
on  the  part  of  the  owner."  Quinn  v.  Ander- 
son, 70  Cal.  456,  11  Pac.  746.  While  user 
may  be  sufficient  to  show  an  acceptance  by 
the  public  of  an  offer  to  dedicate,  it  is  not 
sufficient  of  Itself  to  establish  dedication  by 
the  owner,  except  It  appear  clearly  that  such 
user  was  with  the  Imowledge  and  consent  of 
the  latter,  or  without  his  objection,  and  un- 
der such  circumstances  as  to  fairly  give  rise 
to  the  presumption  that  the  owner  intended 
to  dedicate  to  such  use.  The  appellants 
claim  that  Mrs.  Rowland,  In  1856,  In  a  dec- 
laration or  schedule  filed  of  her  separate 
property,  recognized  St  Charles  street  or 
alley  as  then  existing  across  lot  14,  and  some 
stress  Is  laid  upon  this  fact  as  an  evidence 
upon  her  part  of  dedication.  But  the  de- 
scription of  her  lot  In  that  schedule  shows 
that  Mrs.  Rowland  did  jiot  regard  or  rec- 
ognize St.  Charles  street  as  crossing  ber  lot, 
but  as  running  along  Its  southern  boundary. 
She  describes  her  lot  as  beginning  on  tbe 
northeriy  line  of  St  Charles  street,  and  run- 
ning northerly  to  Broadway  137%  feet,— 
showing  that  she  then  supposed  the  street 
to  exist  entirely  without  the  limits  of  lot  14. 
And  all  her  other  acts  at  about  the  same 
time,  and  ever  subsequettly,  show  clearly 
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that  she  did  not  regard  the  street  as  crossing 
her  lot. 

Much  stress  Is  also  laid  upon  the  fact  that 
upon  the  engineer's  map,  and  other  official 
maps  of  the  city,  the  strip  in  dispute  appears 
to  have  been  laid  down  as  a  part  of  St. 
Charles  street  or  alley;  but  this  of  itself 
raises  no  conclusive  presumption  that  the 
land  has  become  a  public  street,  either  by 
dedication  or  otherwise.  Where,  as  here, 
the  land  was  not  a  part  of  one  of  the  orig- 
inally reserved  streets,  but  came  to  private 
ownership  under  an  alcalde  grant,  the  right 
to  tal^e  it  as  a  public  street  depends  upon 
whether  it  has  been  dedicated  as  such. 
Whelan  v.  Boyd,  .83  Cal.  500,  29  Pac.  69. 
The  evidence  shows  that  at  and  before  the 
time  those  maps  were  made  and  filed  these 
premises  were  fenced,  and  have  never  since 
been  opened  to  use  as  a  street ,  The  order  is 
affirmed. 


HARRISON,      J.;       6A- 


We     concur: 
ROUTTE,  J, 

(21  Colo.  203) 

CRYMBLE  et  al.  v.  MULVANEY.i 

(Snprane  Court  of  Colorado.     &Iay  6,  1895.) 

Corporate  Propertt— Pubchask  by  Dieectob— 
Fkacd  as  against  Creditor— Dblivert  of  Pos- 
session — Whongfcl  Attachment— Damages. 

1.  A  purchase  by  a  director,  who  is  also  the 
manager  of  the  corporatiou,  of  the  corporate  prop- 
erty, which  is  subsequently  ratified  by  the  stock- 
holders, and  which  is  not  fraudulent  in  fact,  is 
not  fraudulent  in  law,  as  against  corporate  credit- 
ors. 

2.  The  fact  that  a  sale  by  a  corporation  was 
negotiated-  by  a  director  who  was  actuated  by  a 
desire  to  protect  a  certain  creditor  of  the  corpo- 
ration, for  whom  he  was  agent,  does  not  invali- 
date the  sale,  it  having  been  ratified  by  the  stock- 
holders. 

3.  Where  there  is  no  actual  fraud  in  a  sale 
by  a  corporation,  corporate  creditors  cannot  at- 
tack it  for  constructive  fraud  arising  from  the 
trust  relationship  between  the  purcliaser  and  the 
corporation. 

4.  A  corrtoration  carrying  on  a  retail  and 
wholesale  business  used  a  warehouse,  on  which 
there  was  no  sign,  solely  for  storing  its  goods.  On 
a  sale  by  the  corporation  of  its  wholesale  busi- 
ness to  its  manager,  he  took  actual  possession  of 
the  goods  in  the  warehouse;  removed  other 
goods,  which  he  had  purchased,  and  which  bad 
l»cen  theretofore  in  the  retail  store,  to  the  ware- 
house; opened  a  retail  and  wholesale  store  in 
the  warehouse,  cutting  windows  therein;  placed 
the  sign  "Office"  over  the  door;  and  advertiswl 
himself  in  a  newspaper  as  the  successor  to  tlie 
corporation.  Held,  that  tliere  was  a  sufficient  de- 
livery of  the  goods  to  render  the  sale  valid,  as 
against  corporate  creditors. 

5.  Damages  for  injury  to  the  credit  of  a  mer- 
chant by  reason  of  the  unlawful  seizure  of  his 
goods  and  store  under  attachment  against  his 
vendor,  and  also  for  loss  of  profits  after  a  return 
of  possession,  and  resumption  of  business  by  the 
merchant,  are  not  recoverable,  they  being  too 
speculative. 

6.  In  an  action  for  the  unlawful  seizure  of 
merchandise  under  an  attachment  against  plain- 
tiff's vendor,  the  mere  fact  that  defendants  had 
knowledge  of  the  facts  surrounding  the  sale  to 
plaintiff,   which    they   erroneously   claimed   was 

1  Rehearing  denied  June  7,  1895. 


fraudulent,  as  bein^  a  sale  by  a  corjporation  to  its 
manager, — their  object  being  to  subject  the  goods 
to  the  satisfaction  of  a  j'ust  claim  against  the 
corpo.ration, — does  not  sufficiently  ahow  such  an 
evil  intent  on  the  part  of  defendants,  or  a  reck- 
less disregard  of  plaintiff's  rights,  as  to  justify 
the  recovery  of  exemplary  damages. 

Appeal  from  district  court,  Chaffee  county. 

Action  by  Peter  Mulvaney  against  Hugh 
Crymble  and  another.  There  was  a  Judg- 
ment for  plaintiff,  and  defendants  apx>eal. 
Reversed. 

This  is  an  action  brought  by  the  appellee 
to  recover  damages  for  the  alleged  unlawful 
taking  of  certain  goods,  wares,  and  mer- 
chandise by  the  api>ellants.  The  nature  of 
the  case,  and  the  qnestlons  involved,  can  be 
better  understood  by  a  brief  statement  of  so 
much  of  the  pleadings  as  present  the  mate- 
rial Issues.  The  complaint.  Inter  alia,  alleges 
in  substance,  that  appellee  was,  at  the  tiuie 
of  the  grievance  complained  of,  a  merchant 
carrying  on  a  wholesale  and  retail  business; 
that  on  or  about  the  18th  of  December,  1890, 
the  C.  S.  Morey  Mercantile  Company  placed 
in  the  hands  of  the  other  appellant,  as  sher- 
iff of  the  county  of  Chaffee,  a  pretended  writ 
of  attachment,  purporting  to  have  been  sued 
out  of  the  district  court  of  Arapahoe  county, 
in  the  state  of  Colorado,  by  the  said  C.  8. 
Morey  Meroantlie  Company,  in  a  certain . 
cause  wherein  it  was  plaintiff  and  the  Salida 
Mercantile  Company  was  defendant;  that 
said  Crymble,  as  sheriff,  at  the  request  and 
by  the  direction  of  said  company,  executeil 
the  writ  of  attachment  by  levying  upon  and 
taking  into  his  possession,  and  from  the 
possession  of  appellee,  his  entire  stock  in 
trade,  consisting  of  groceries,  hardware, 
harness,  farming  implements,  and  other  chat- 
tels; that,  in  so  taking  into  his  possession 
the  goods  and  chattels  complained  of,  the 
said  Crymble  unlawfully  broke  into  the  ap- 
pellee's store  and  place  of  business,  and  took 
complete  possession  thereof,  and  excluded 
apijellee  therefrom,  completely  stopping  bis 
trade  and  business,  preventing  him  from 
continuing  his  business  for  the  period  of  20 
days,  to  the  appellee's  damage  in  the  sum 
of  $1,000;  that  on  the  7th  day  of  January, 
1891,  said  Crymble  returned  to  appellee  a 
portion  of  the  property  so  taken;  that  a  part 
of  said  property  was  of  a  perishable  nature, 
and  had  decayed  and  depreciated  In  value 
while  unlawfully  retained  by  said  Crymble, 
to  appellee's  loss  and  damage  in  the  sum 
of  $200;  that  the  market  price  of  a  portion 
of  the  goods  so  taken  and  held  depreciated 
in  value  $300;  that  the  value  of  the  goods 
taken  and  retained  was  $7,000;  that  the  tak- 
ing of  the  property  by  said  Crymble  was  at- 
tended with  circumstances  of  malice  and  in- 
sult, and  by  wanton  disregard  of  appellee's 
rights  and  feelings;  that  at  the  time  of  said 
unlawful  taking  he  was  conducting  a  pros- 
perous business,  and  had  large  credit  with 
wholesale  and  Jobbing  houses  in  Colorado,  as 
well  as  witii  the  citizens  of  Chaffee  county; 
that  by  reason  of  the  unlawful  acts  of  appcl- 
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lants  bis  trade  and  credit  have  been  tem- 
porarily destroyed,  and  will  be  seriously  in- 
jured for  a  long  period  in  the  future;  and  he 
has  been  financially  cramped  and  distressed, 
to  his  damage  in  the  sum  of  $10,000.  Prays 
for  judgment  against  appellants  In  the  sum 
of  $18,500,  and  for  costs  of  suit  The  answer 
of  appellants  admits  that  said  Crymble,  as 
sheriff  of  Chaffee  county,  at  the  request  and 
by  the  direction  of  said  appellant  the  C.  S. 
Morey  Mercantile  Company,  did  execute  the 
writ  of  attachment  in  said  complaint  men- 
tioned, by  levying  upon  and  taking  Into  his 
possession  certain  stock  in  trade,  consisting 
of  groceries,  hardware,  harness,  wagons, 
farming  implements,  and  other  chattels,  but 
denies  that  said  goods  were  taken  from  the 
possession  of  appellee.  Denies  that  Crymble, 
In  the  taking  of  the  same  into  his  possession, 
unlawfully  broke  into  appellee's  store  or 
place  of  business.  Alleges  thaj  the  writ  of 
attachment  was  sued  out  of  the  distilct  court 
of  Arapahoe  county  on  the  17th  day  of  De- 
cember, 1890,  in  a  certain  suit  wherein  the 
O.  S.  Morey  Mercantile  Company  was  plain- 
tiff and  the  Salida  Mercantile  Company  was 
defendant,  to  secure  the  payment  of  a  cer- 
tain indebtedness  due  from  the  said  Salida 
Mercantile  Company,  which  said  indebted- 
.  ness  was  for  the  sum  of  $1,520.«7;  that  judg- 
ment was  rendered  in  favor  of  said  plaintiff 
for  said  sum,  and  sustalnii^g  said  attachment. 
They  further  allege  that  the  Salida  Mercan- 
tile Company  was  the  owner  of,  and  in  pos- 
session of,  the  goods,  wares,  and  merchan- 
dise taken  by  the  said  sheriff  under  said  writ 
of  attachment,  but  that  intending  to  cheat, 
hinder,  and  defraud  the  C.  S.  Morey  Mercan- 
tile Company,  and  the  other  creditors  of  said 
Salida  Mercantile  Company,  and  to  put  its 
effects  out  of  the  reach  of  said  creditors,  the 
said  Salida  Mercantile  Company  did  fraudu- 
lently convey  and  assign  its  said  goods, 
wares,  and  merchandise  to  appellee.  Allege 
that  there  was  no  immediate,  or  any,  change 
of  possession  of  the  said  goods  from  the 
Salida  Mercantile  Company  to  appellee;  that 
when  the  writs  of  attachment  were  levied 
upon  said  goods  and  chattels  they  were  in 
the  possession  of  said  Salida  Mei-cantile 
Company;  that  the  appellee,  for  a  long  time 
prior  to  the  pretended  sale  by  the  Salida 
Mercantile  Company  to  him,  was  the  vice 
president  and  general  manager  of  the  Salida 
Mercantile  Company;  that  he  had  sole  su- 
pervision of  the  business  of  said  company; 
that  said  pretended  sale  was  made  and  con- 
ducted by  said  manager  to  himself  indi- 
■vldually,  and  was  made  by  the  Salida  Mer- 
cantile Company,  and  accepted  by  appellee, 
with  the  Intent  to  hinder,  delay,  and  defraud 
the  C.  S.  Morey  Mercantile  Company,  and 
other  creditors  of  said  Salida  Mercantile 
Company.  The  cause  was  tried  to  a  jury. 
Verdict  and  judgment  for  |6,849.  To  reverse 
this  judgment,  defendants  below  bring  the 
■case  here  on  appeal. 


O'DiMmell  &  Decker,  for  appellants.  0.  S. 
Libby,  for  appellee. 

QODDARD,  J.  (after  stating  the  facta). 
It  will  be  seen  from  the  foregoing  statement 
that  appellants  attack  the  validity  of  the  sale 
of  the  goods  in  question  by  the  Salida  Mer- 
cantile Company  to  appellee,  upon  the  ground 
both  of  fraud  in  fact  and  fraud  in  law.  In 
support  of  the  first  ground,  while  they  do  not 
question  the  adequacy  of  the  consideration 
paid  by  appellee,  or  claim  that  he  committed 
any  fraud  upon  the  company  or  its  stockhold- 
ers in  purchasing  the  goods,  they  insist  that 
by  reason  of  his  fiduciary  relations  to  the 
company,  being  a  director  and  its  manager, 
he  was  disqualified  from  purchasing  at  all, 
since  In  doing  so  he  would  act  In  a  double 
cai>acity,  and  his  interest  as  buyer  would 
conflict  with  his  duty  as  a  director.  It  may 
be  conceded  that  a  director,  under  the  prin- 
ciple that  controls  the  law  of  agency,  is  in- 
capacitated from  acting  in  the  capacity  of 
buyer  from  the  company,  and  at  the  same 
time  as  its  agent  in  making  the  sale.  But  it 
does  not  follow,  as  contended  by  counsel  for 
appellants,  that  a  director.  In  dealing  with 
bis  company,  necessarily  acts  in  this  double 
capacity.  He  certainly  does  not  in  case  the 
company  is  represented  in  the  transaction  by 
its  other  directors,  who  constitute  a  majority 
of  the  board,  and  he  does  not  assume  to  rep- 
resent the  company,  but  deals  with  such  ma- 
jority Under  such  circumstances  this  prin- 
ciple of  agency  has  no  application,  and  be  is 
not  disqualified  from  dealing  with  the  cor- 
poration, when  so  represented  by  other 
agents.  Ang.  &  A.  Corp.  {{233,312;  1  Beach, 
Corp.  {  242;  1  Mor.  Prlv.  Corp.  H  521,  527; 
Harts  V.  Brown,  77  111.  226;  Beach  v.  Miller. 
130  111.  162,  22  N.  E.  464;  Buell  v.  Bucking- 
ham, 16  Iowa,  284. 

It  appears  from  the  evidence  that  the  Sali- 
da Mercantile  Company  was  a  duly-Incorpo- 
rated company,  and  carrying  on  a  wholesale 
and  retail  mercantile  business  at  the  city  of 
Salida,  In  Chaffee  county,  from  January  1  to 
November  10,  1890.  Messrs.  Motz,  Johnson, 
Flynn,  Mulvaney,  and  Dodge  were  its  stock- 
holders, and  also  constituted  its  board  of  di- 
rectors. Up  to  October  14,  1890,  Mulvaney 
was  its  president,  when  he  resigned  that  of- 
fice, and  was  elected  vice  president  and  gen- 
eral manager.  At  a  meeting  of  the  board  of 
directors  on  November  2,  1890,  he,  as  man- 
ager, was  instructed  to  find  a  purchaser  for 
the  entire  stock  and  business  of  the  com- 
pany, and,  If  such  a  buyer  could  not  be  found, 
to  use  such  means  in  disposing  of  the  stock 
as  he  deemed  best  for  the  interests  of  the 
company  and  its  creditors.  On  November 
16th,  with  the  assistance  of  Mr.  Dodge,  one 
of  the  directors,  he  sold  the  retail  part  of 
the  business  to  Allbright  &  Hawkins;  and 
upon  the  request  of  Dodge  and  Flynn,  acting 
in  behalf  of  the  other  directors  and  stock- 
holders, he  agreed  to  purchase  the  wholesale 
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part  of  the  business  at  the  Invoice  price  of 
tbe  goods,  and,  In  pursuance  of  tills  agreiv 
meut,  gave  his  notes  .and  acceptances  to  the 
company.  On  November  16tb,  at  a  meeting 
of  the  stockholders  and  board  of  directors,  be 
made  a  report  of  these  transactions,  virbich 
report  v^as  "accepted  as  fully  satisfactory  to 
the  stockholders  and  directors."  Thus  It  will 
be  seen  that,  while  the  sale  to  Mulvaney  was 
net^otiated  by  Dodge  and  Flynn,  it  was  fuUy 
ratified  and  confirmed  by  the  board  of  direct- 
ors and  stockholders  of  the  company,  and  the 
objection  that  it  was  a  sale  by  Mulvaney  to 
himself  is  without  foundation  in  fact  Nor 
do  we  think  that  the  fact  that  Dodge,  at  the 
time  of  negotiating  the  sale,  was  also  an 
agent  of  the  Struby-Eatabrook  Company,  an- 
other creditor  of  the  Salida  Mercantile  Com- 
pany, and  was  actuated  by  a  desire  to  pro- 
tect that  particular  creditor,  in  any  way  af- 
fects the  validity  of  the  transaction.  And 
furthermore,  if,  for  any  of  the  reasons  urged, 
the  validity  of  the  sale  might,  as  between 
Mulvaney  and  the  company,  or  its  stoclLboId- 
ers,  be  questioned,  there  being  np  actual 
fraud.  It  does  not  lie  in  the  mouths  of  appel- 
lants to  question  its  validity.  As  was  said 
by  Judge  Dillon  In  the  case  of  Buell  v.  Buck- 
Inghauir  supra:  "As  the  principal  or  par- 
ties Interested  may  confirm  the  sale,  t  mere 
stranger  cannot  make  the  objection  tha<  the 
trustee  was  the  purchaser,  or  that  the  sale 
was  Irregular.  '  The  remedy  belongs  only  'to 
p,ersons  who  had  an  interest  in  the  property 
before  the  sale,  and  no  other  person  can  ap- 
ply to  set  aside  the  sale.'" 

It  Is  urged  in  support  of  the  second  objec- 
tion to  the  validity  of  the  sale— that  there 
was  not  such  a  delivery  and  change  of  pos- 
session of  the  property  as  is  required  by  sec- 
tion 14  of  our  statute  of  frauds— that,  under 
the  circumstances  of  the  case,  Mulvaney,  as 
general  manager  of  the  company,  could  not 
deliver  the  possession  of  the  goods  to  him- 
self, as  an  individual.  It  is  well  settled  by 
the  decisions  of  this  court  that  the  acts  neces- 
sary to  constitute  a  sufficient  delivery  and 
change  of  possession  of  the  subject  of  sale 
required  by  this  section  of  our  statute  de- 
pend, in  a  great  measure,  upon  the  nature 
and  situation  of  the  property.  As  was  said 
in  Cook  v.  Mann,  6  Colo.  21:  "When  the  sub- 
ject of  the  sale  does  not  reasonably  admit  of 
an  actual  delivery,  It  Is  suflicient  If  the  ven- 
dee assume  that  control  and  dominion  of  the 
property  so  as  reasonably  to  Indicate  to  all 
concerned  the  change  of  ownership.  The 
case  of  goods  in  a  warehouse,  brick  In  a  kiln, 
and  lumber  in  a  raft  are  familiar  illustra- 
tions where  removal  is  not  impossible,  but 
unusual,  and  out  of  the  regular  course  of 
trade.  In  such  cases.  If  there  is  a  full  sur- 
render upon  the  part  of  the  vendor,  and  a 
full  assumption  on  the  part  of  the  vendee,  of 
the  control  and  dominion  of  the  subject  of 
the  sale,  the  delivery  is  sufficient."  It  ap- 
pears from  the  record  In  this  case  that  the 
Salida  Mercantile  Company  occupied  a  store 


on  the  corner  of  F  and  Second  streets,  where 
it  carried  on  its  retail  business  and  kept  its 
office,  and  used  the  warehouse  at  the  corner 
of  First  and  G  streets  for  storage  purposes, 
wherein  it  kept  its  wholesale  stock.  This 
building  had  no  sign  of  the  Salida  Mercantile 
Company  on  It,  and  was  only  opened  when 
goods  were  placed  therein  or  taken  therefrom. 
The  retail  stock  sold  to  AUbrlght  &  Hawkins 
was  ta  the  store  on  the  comer  of  F  and  Sec- 
ond streets,  and  was  taken  possession  of  by 
them.  The  goods  purchased  by  Mulvaney 
that  were  in  the  store  at  F  and  Second  streets 
were  removed  by  him  to  this  warehouse. 
Upon  consummating  the  sale  he  took  actual 
possession  of  the  goods  therein,  and  opened 
up  a  wholesale  and  retail  business  In  this 
latter  place,  and  kept  It  open  during  busi- 
ness hours;  had  whtdows  and  a  door  cut  in 
the  corner  and  at  the  front  of  the  building, 
and  placed  the  sign  "office"  over  the  door 
facing  the  street,  and  over  the  window;  al- 
so put  up  a  sign,  "Harness  Making  &  Repair- 
ing;" put  an  advertisement  in  the  newspa- 
per that,  as  successor  to  the  Salida  Mercan- 
tile Company,  be  was  domg  Dusiness  at  the. 
corner  of  First  and  O  streets. 

From  the  nature  and  situation  of  the  goods, 
these  facts  and  circumstances  are  sufficient 
to  sustain  the  finding  of  the  Jury  that  there 
was  a  sufficient  compliance  with  the  require- 
ments of  the  statute.  We  think,  therefore, 
that  the  sale  was  valid,  and  that  the  appel- 
lee, upon  the  testimony,  was  entitled  to  re- 
cover the  actual  value  of  the  goods  taken 
and  retained,  together  with  interest  thereon, 
and  damages  for  the  depreciation  and  loss  of 
those  taken  and  returned,  and  perhaps  for 
the  loss  of  trade  and  business  during  the 
time  the  sheriff  held  possession  of  tlie  build- 
ing, and  excluded  htm  therefrom,— such  Iosh 
being  the  natural  and  proximate  result  of 
that  act,— If  competent  and  satisfactory  proof 
of  such  loss  can  be  made.  Yet  we  are  clear- 
ly of  the  opinion  that  the  court  below  erred 
in  submitting  to  the  Jury  the  question  of  the 
loss  of  profits  thereafter,  and  of  Injury  to  the 
credit  of  appellee;  also  in  submitting  to 
them  the  question  of  exemplary  damages. 
The  loss  of  profits  resulting  from  an  injury 
to  the  business  after  its  resumption,  and  un- 
til the  commencement  of  the  action,  and  the 
loss  of  credit,  are  too  remote  and  speculative, 
and  are  not  allowable,  under  the  clear  weight 
of  authority.  To  Justify  a  recovery  of  ex- 
emplary damages,  the  act  causing  the  injury 
must  be  done  with  an  evil  intent,  and  with 
the  purpose  of  injuring  the  plaintiff,  or  with 
such  a  wanton  and  reckless  disregard  of  his 
right  as  evidences  a  wrongful  motive.  We 
find  no  testimony  in  the  record  that  tends  to 
show  such  a  motive  or  purpose  on  the  part  of 
appellants,  or  any  fact  or  circumstance  at- 
tending the  taking  of  the  goods  from  which 
a  wrongful  motive  may  be  inferred.  The  ap- 
pellants questioned  the  validity  of  the  sale 
of  the  goods  to  appellee,  and  sought  to  sub- 
ject them,  as  the  propeny  of  the  Salida  Mer- 
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cantile  Company,  to  the  satisfaction  of  a  jast 
claim  held  by  the  C.  S.  Morey  Mercantile 
Company  against  It  The  case  therefore  In- 
volved a  bona  flde  dispute  as  to  the  title  of 
the  goods,  and  the  mere  seizure  of  the  same 
by  appellants,  under  these  circumstances, 
even  If  they  knew  "the  facts  concerning  the 
sale  to  Mulvaney,"  would  not  constitute  a 
reckless  disregard  of  plalntlfT's  rights,  and, 
unless  such  seizure  was  attended  by  circum- 
stances of  aggravation,  would  not  entitle  ap- 
pellee to  recover  exemplary  damages.  As 
was  said  In  the  case  of  White  v.  Webb,  15 
Conn.  302:  "In  actions  of  trover  and  tres- 
pass for  property  tBikea  and  converted  by  the 
defendant,  where  there  Is  no  malicious  mo- 
tive on  the  part  of  tne  defendant,  but  he 
takes  the  property  under  a  claim  of  right, 
and  the  real  dispute  is  as  to  the  title,  the 
rule  of  damages  Is  the  value  of  the  property 
at  the  time  of  the  conversion  or  talking,  and 
interest  on  that  sum  to  the  time  of  judg- 
ment." How  far  these  objectionable  ele- 
ments of  damage  were  considered  by  the 
Jury,  or  entered  into  the  amount  of  the  ver- 
dict, we  are  unable  to  determine,  and  are 
therefM-e  compelled  to  remand  the  cause  for 
another  trial.  This  conclusion  renders  It  un- 
necessary for  us  to  notice  the  other  errors 
assigned  that  question  the  correctness  of  the 
rulings  of  the  court  below  in  the  admission 
and  rejection  of  testimony.  For  the  forego- 
ing reasons  the  judgment  is  reversed  and  the 
cause  remanded.     Reversed  and  remanded. 


(C  Culo.  App.  207) 

SMITH  V.  ELLISON  et  al. 
(Court  of  Appeals  of  Colorado.     May  13,  1805.) 

Deposition — Answers  not  Rbsponsivb— Sop- 
fkession. 
An  order  was  made  permitting  plaintiff  to 
take  further  testimony,  by  deposition,  to  contra- 
dict certain  statements  of  a  witness  regarding 
the  date  and  making  of  the  note  in  suit,  but  pro- 
hibiting reopening  the  case  for  general  proof  on 
such  question;  and,  in  answer  to  one  ot  the  in- 
terrogatories, d^mnent  attached  a  letter  written 
by  tte  maker  of  the  note.  The  interrogatories 
gave  no  clue  to  an  intention  to  produce  eucb  let- 
ter, and  no  opportunity  was  Kiven  to  cross-exam- 
ine in  re-pnrd  to  il.  Held,  that  such  portion  of 
the  deposition  was  properly  suppressed. 

Error  to  district  court,  Arapahoe  county. 

Claim  by  Charles  H.  Smith  against  Smith 
&  Curzons,  insolvents.  William  P.  Ellison 
and  other  creditors  filed  exceptions  to  the 
claim.  From  a  Judgment  for  contestants, 
claimant  appeals.    Affirmed. 

Edward  D.  Upham  (Talbot  &  Denison,  of 
counsel),  for  appellant  Charles  M.  Camp- 
bell and  Frank  C.  Goudy,  for  appellees. 

BISSELL,  J.  Henry  E.  Cnnsons  and  Fal- 
lis  H.  Smith  were  copartners  as  Smith  & 
Curzons,  doing  a  merchandise  tailoring  busi- 
ness In  Denver,  In  the  year  of  1S91.  Charles 
H.  Smith,  the  father  of  Fallis,  was  a  man  of 
means,  who  lived  In  Ohio.    The  firm  be- 


came embarrassed  In  the  fall  of  the  year,  and 
In  November  made  a  gen«ul  assignment  for 
the  benefit  of  creditors.  Charles  H.  claimed 
to  be  a  creditor  of  the  firm  to  the  extent  of 
$5,283,  of  which  $3,783  was  evidenced  by  a 
promissory  note  bearing  date  June  6,  1801, 
and  $1,500  was  for  money  loaned  in  the  fol- 
lowing September.  The  schedule  attached 
to  the  instrument  of  assignment  Included  the 
disputed  claim  of  $3,783.  In  the  course  of 
the  proceedings  taken  In  the  district  court 
under  the  assignment,  the  other  creditors 
filed  exceptions  to  Smith's  claim,  and  con- 
tested his  right  to  share  in  the  distribution 
of  the  assets.  Tinder  the  original  issue,  as 
tendered  by  the  exceptions.  It  was  conceded 
that  Smith  was  entitled  to  be  treated  as  a 
creditor  to  the  extent  of  $1,500,  which  was 
averred  to  be  Included  In  the  note,  but  the 
claim  for  $1,500  loaned  in  September  was 
disputed.  Before  the  trial,  Curzons  bad  re- 
moved to  California,  but  was  present  at  the 
hearing  of  this  controversy,  and  gave  evi- 
dence touching  these  matters.  It  was  es- 
tablished that  $1,500  was  loaned  to  the  firm 
In  September,  and  was  a  valid  charge 
against  the  firm  estate.  Counsel  thereupon 
waived  their  contest  respecting  this  sum. 
and  shifted  their  contention  to  the-g»mtil 
denial  of  any  indebtedness  by  the  firm  to 
Smith  on  account  ot  the  note.  Charles  H. 
Smith  was  In  Denver  in  June,  and  the  rec- 
ord shows  there  were  some  negotiations  be- 
tween the  members  of  the  firm  and  Smith, 
looking  to  the  advancement  of  capital  for 
the  benefit  of  the  firm,  to  enable  them  to  pay 
their  bills  as  they  accrued,  and  to  obtain 
the  dlscotmts  which  were  given  to  cash  cus- 
tomers. Smith  drew  a  draft  on  his  home 
bank  in  Ohio  for  $3,783,  to  the  order  of  his 
son,  Fallis,  who  deposited  it  to  his  personal 
credit  In  the  Commercial  National  Bank  of 
Denver,  where  he  and  the  firm  kept  their 
bank  accounts.  In  the  following  October 
the  note,  which  was  produced,  was  signed 
by  Henry  E.  Curzons  and  Fallis  H.  Smith, 
promising  to  pay  the  sum  named -within  six 
months,  with  6  per  cent  Interest  There  Is 
considerable  controversy  between  Curzons 
and  the  Smiths  respecting  the  execution  of 
the  note.  It  was  made  In  October,  but  dat- 
ed as  of  June,  when  the  draft  was  given  to 
Fallis.  Curzons  insists  that  nothing  what- 
ever had  been  advanced  to  the  firm,  or  re- 
ceived by  it,  out  of  the  proceeds  of  the  draft, 
when  he  signed  the  note,  yet  he  wholly  fails 
to  explain  the  reason  and  occasion  for  his 
signing  it  His  testimony  about  the  transac- 
tion is  very  indefinite,  unsatisfactory,  and 
leaves  the  matter  in  very  grave  doubt.  Of 
course,  under  the  issue,  the  principal  ques- 
tion to  be  determined  was  the  amount  of 
money  which  Smith  had  loaned  the  firm,  the 
time  at  which  he  advanced  It,  and  the  cir- 
cumstances under  which  It  was  received. 
Under  any  construction  of  the  Issues.— 
whether  as  they  stood  before  the  admissions 
of  counsel  concerning  the  September  loan,  or 
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41S  they  were  made  up  by  the  claim  filed, 
and  the  statements  1q  the  exceptions  about 
It,— the  essential  facts  to  be  established  by 
the  claimant  were,  did  he  make  a  loan  to 
the  firm,  and  what  was  the  amount  of  It? 
It  Is  very  Important  to  remember  this  cir- 
cumstance, because  the  principal  proposi- 
tion urged  upon  the  appeal  is  based  on  the 
action  of  the  court  In  its  order  opening  up 
the  case  for  certain  purposes.  Before  the 
hearing  was  concluded  and  Judgment  ren- 
dered, counsel  for  the  claimant  evidently 
learned  of  some  correspondence  between 
Curzons  and  Charles  H.  about  this  draft  and 
loan.  Finding  their  proof  of  the  amount  ad- 
vanced somewhat  unsatisfactory,  they  made 
an  endeavor  to  strengthen  their  case  by  the 
introduction  of  further  evidence  on  the  sub- 
ject In  pursuance  of  this  attempt,  an  ap- 
plication was  made  to  postpone  the  trial  to 
procure  additional  proof.  On  the  applica- 
tion the  court  made  an  order  permitting 
them  to  introduce  testimony  contradicting 
sundry  statements  which  Curzons  had  made 
about  the  date  and  the  transaction  of  the 
making  of  the  note,  but  It  expressly  pro- 
hibited the  reopening  of  the  main  case  for 
general  proof  on  this  topic.  Acting  under 
this  order,  a  dedimus  was  sued  out  to  fur- 
ther take  the  claimant's  testimony.  Divers 
Interrogatories  were  propounded,  and  when 
the  commission  was  returned  a  motion  was 
made  to  suppress  a  part  of  the  deposition  be- 
cause the  answers  were  not  responsive  to 
the  questions,  and  because  Smith  had  attach- 
ed, in  his  answer  to  one  interrogatory,  the 
letter  which  Curzons  had  written.  This  mo- 
tion was  sustained  in  part  and  denied  in 
part  and  this  is  the  principal  ground  on 
which  the  reversal  is  asked. 

We  are  very  greatly  embarrassed  in  the 
disposition  of  this  appeal.  In  the  first  place, 
we  are  confronted  with  the  general  rule 
which  makes  the  conclusions  of  trial  courts 
on  matters  of  fact  which  have  been  deter- 
mined on  conflicting  testimony  binding  on 
the  appellate  tribunal.  Courts  are  some- 
times astute  enough  to  escape  the  obliga- 
tory force  of  this  practice,  when  it  is  ex- 
ceedingly clear  the  lower  court  has  arrived 
at  a  conclusion  which  is  manifestly  against 
the  weight  of  the  general  evidence  in  the 
case,  and  has  resulted  in  a  manifest  failure 
of  justice.  To  what  extent  the  demonstra- 
tion must  go,  to  justify  a  departure,  we  need 
not  determine,  although  it  is  very  manifest 
to  us  that  there  is  an  extreme  probability  of 
a  miscarriage  of  justice  In  this  case.  The 
trouble  is,  the  claimant  failed  to  prove  the 
indispensable  fact  on  which  any  judgement 
in  his  favor  must  rest  He  did  not  estab- 
lish the  amount  of  money  which  he  had 
loaned  the  firm,  nor  trace,  in  a  definite  and 
satisfactory  way,  any  part  of  the  proceeds  of 
his  draft  into  the  hands  of  the  firm  of  Smith 
&  Curzons.  There  Is  a  striking  concurrence 
between  the  checks  which  Faliis  drew  on  his 
personal  account   and  the  deposits  which 


were  made  at  the  same  dates  to  the  credit  of 
Smith  &  Curzons,  and  to  the  amount  of  the 
bills  which  were  owed  at  that  time,  and  liq- 
uidated by  these  checks.  FalUs'  deposition 
was  taken,  but  there  was  no  attempt.  In  any 
way,  either  through  him,  or  through  the 
bank  and  the  checks,  to  trace  the  money 
from  the  elder  Smith's  hands  to  Fallls,  and 
through  him  and  the  bank  account  to  the 
firm.  The  failure  of  the  claimant  In  this 
matter  of  proof  destroys  any  possibility  to 
review  the  case  on  the  matter  of  the  weight 
of  the  evidence.  In  the  next  place,  the  court 
did  not  err  In  suppressing  certain  parts 
of  Smith's  deposition.  The  interrogatories 
which  were  addressed  to  him  did  not  call 
for  many  of  the  responses  which  he  made, 
and  certainly  furnished  to  those  who  filed 
the  exceptions  no  sort  of  a  clue  to  an  inten- 
tion to  produce  any  letter  of  Curzons.  No 
opportunity  was  offered  to  the  other  side  to 
cross-examine  the  witness  about  this  letter, 
and  counsel  cannot  be  permitted  to  com- 
plain now  of  the  action  of  the  court,  which 
was  entirely  regular,  and  based  upon  the 
case  as  he  had  made  it  These  considera- 
tions render  it  unnecessary  to  consider  some 
matters  of  practice  which  have  been  urged 
upon  our  attention,  or  discuss  the  basis 
which  must  be  laid  to  entitle  a  party  to  re- 
lief because  of  surprise,  or  because  of  a  fail- 
ure io  procure  evidence  important  and  mate- 
rial to  tlie  issue. 

We  do  not  perceive  that  the  appellant  has 
presented  or  argued  any  error  on  which  we 
can  reverse  the  judgment  We  are  not  en- 
tirely clear  as  to  the  effect  of  the  finding  of 
the  court  below  on  any  claim  which  Smith 
may  have  against  Curzons  on  the  note.  We 
so  strongly  lean  to  the  opinion  that  Curzons 
Is  probably  liable  to  Smith,  to  some  extent, 
on  that  paper;  and  the  explanations  which 
Curzons  makes  about  It  are  so  unsatisfac- 
tory that  we  expressly  state  we  do  not  pass 
upon  the  question  of  Curzons'  liability  to 
Smith  on  the  note.  Our  refusal  may  be  of 
no  weight,  value,  or  influence  in  settling  the 
question  whether  Curzons'  liability  is  res  ad- 
judlcata  as  between  the  parties,  but  It  is  our 
purpose  to  leave  this  question  open.  In  so  far 
as  It  shall  be  affected  by  this  affirmance. 
Discovering  no  errors  In  tbe  record,  the  judg- 
ment will  be  affirmed.    Affirmed. 


(6  Colo.  App.  276) 
BURLINGTON  &  M.  R.  R.  CO.  v.  BUDIN. 

(Court  of  Appeals  of  Colorado.     May  13.  1895.) 

INJL'BT  TO  EmPLOTE— NeGLIGBNOB  OF  FeLLOW 

Servakt— Evidence. 

1.  An  employer  is  not  liable  for  an  injury  to 
an  employe  caused  by  a  fellow  servant  dropping 
his  end  of  a  bar  of  iron  which  they  were  carry- 
ing together,  because  at  the  time  he  was  overcome 
by  the  paralyzing  effect  of  strong  language  used 
by  the  foreman  in  an  altercation  half  an  hour  be- 
fore with  one  of  their  fellow  servants. 

2.  The  unverified  certificate  of  a  physician  aa 
to  the  character  and  extent  of  an  injury  for  which 
recovery  is  sougl^t  is  inadmissible  in  evidence. 
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Appeal  from  Logan  county  court. 

Action  by  James  Budin  against  the  Bur- 
lington &  Missouri  River  Railroad  Company 
In  Nebraska.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.     Reversed. 

Wolcott  &  Valle  and  W.  D.  Kelsey,  for 
appellant 

REED,  P.  J.  Appellee  (plaintiff  below) 
brought  suit  before  a  justice  of  the  peace 
for  injuries  received  by  him  while  employed 
by  the  corporation  as  a  laborer.  A  trial  was 
had,  with  judgment  for  the  plaintiff;  an 
appeal  taken  to  the  county  court;  trial  bad 
to  a  jury;  verdict  and  Judgment  for  the 
plaintiff  for  $200,  and  an  appeal  proeecntcd 
to  this  court  The  plaintiff,  with  six  or 
eight  others,  in  charge  of  McDonald,  the 
road  master,  were  putting  in  a  "switch" 
(and  side  track).  Plaintiff  and  three  others 
were  told  to  carry  a  steel  rail  across  the 
main  track  to  the  point  where  it  was  to  be 
used.  Two  at  each  end  of  the  rail  took  it 
up,  and  carried  it  across  to  the  place  where 
wanted;  the  parties  at  the  other  end  from 
the  plaintiff,  either  without  giving  notice  or 
without  the  notice  l)elng  heard  by  plaintiff, 
dropped  their  end  of  the  rail,  by  reason  o^ 
which  the  other  end  f^,  striking  the  great 
toe  of  plaintiff,  crushing  it,  and  also  inflict- 
ing some  lesser  Injuries  upon  some  of  it8 
fellows.  Plaintiff  was  disabled  for  a  time, 
and  in  care  of  a  physician.  In  my  view  of 
the  case,  the  extent  of  the  injury,  the  amount 
pf  money  expended,  and  length  of  time  lost 
are  unimportant.  The  only  evidence  at- 
tempted to  establish  negligence  was  that  the 
road  master,  McDonald,  was  rather  boister- 
ous, rushed  or  hurried  the  work,  and  some 
20  minutes  before  the  accident  occurred  had 
had  a  wordy  altercation  with  an  employ^ 
named  Shinwall,  In  which  both  parties  had 
used  anl>ecomIng  and  improper  language, 
and  the  altercation  had  resulted  In  Shinwall 
quitting  or  being  discharged.  What  the  lan- 
guage was  is  not  shown  in  evidence.  That 
it  wa«  vei7  bad  is  shown  by  the  fact  that 
the  paralyzing  effect  lasted  for  nearly  half 
an  hour  after  the  altercation  ended.  The 
mental  effect  remained.  Incapacitating  even 
the  hearers.  Those  carrying  the  rail  were 
perturbed,  mentally  upset.  To  this  fact 
the  injury  to  the  foot  is  attributed.  Drls- 
coll,  the  principal  witness,  by  whose  ingenu- 
ity the  alleged  cause  was  connected  with 
the  event,  was  one  of  the  four  engaged  In 
cairying  the  rail.  He  testified:  "I  didn't 
keep  track  of  anybody.  Knew  there  was  a 
Jangle,  and  had  to  look  out  for  myself.  Q. 
Was  it  that  jangle  that  caused  you  to  drop 
that  rail?  A.  I  guess  that  was  the  particular 
cause,  and  probably  in  my  not  paying  atten- 
tion. Q.  Was  the  jangle  going  on  when  you 
were  carrying  the  rail?  A.  No;  It  had  qui- 
eted down  about  twenty  minutes,  I  think." 
I  can  find  no  case  in  the  books  where  such 
factir  are  held  to  be  such  qegligence  as  to 


subject  a  corporation  to  judgment  for  dam- 
ages. Another  trouble  Is  here  presented. 
Both  McDonald  and  Shinwall  used  Improper 
language.  How  much  of  the  mental  Irre- 
sponsibility resulted  from  the  language  of 
McDonald  and  how  much  from  that  of  Shin- 
wall is  not  shown.  The  mental  disqualifi- 
cation may  have  resulted  entlrdy  from  the 
language  of  Shinwall.  If  such  were  th«  fa«t 
it  could  not  be  the  negligence  of  the  defend- 
ant. If  it  was  the  joint  result  of  both,  it 
should  have  been  apportioned,  and  defend- 
ant could  only  be  held  accountable  for  its 
contribution  to  the  supposed  negligence. 
The  well-settled  rule  of  law  is  that  no  re- 
covery can  be  bad  unless  the  Injury  was  the 
result  of  the  negligence  of  the  employer,  or 
those  having  charge  of  the  work.  Such  neg- 
ligence must  be  the  "proximate  cause"  of  the 
injury,  and  must  be  established,  like  any 
other  fact,  by  a  pr^wnderance  of  testimony. 
"Proximate  cause"  is  defined  to  be  "that 
cause  which  immediately  precedes  and  di- 
rectly produces  an  effect  as  distinguished 
from  a  remote,  mediate,  or  predisposing 
cause."  "Immediate;  nearest;  next  in  or- 
der." The  maxim  of  the  law  Is,  "Causa 
proxima,  non  remota  spectatur."  It  Is  said 
and  well  settled  that  a  party  is  not  respon- 
sible "in  respect  of  mischief  which  could  by 
no  possibility  have  been  foreseen,  and  which 
no  reasonable  person  would  have  anticipat- 
ed." Broom,  Leg.  Max.  386;  Greenland  v. 
Chaplin,  5  Bxch.  248;  Rigby  v.  Hewitt,  Id- 
243.  "An  act  is  the  proximate  cause  of  an 
event  when,  in  the  natural  order  of  things, 
and  under  the  particular  circumstances  sur- 
rounding it  such  an  act  would  necesssarily 
produce  that  event"  Shear.  &  R.  Neg.  IL 
In  negligence,  all  courts,  both  In  England 
and  America,  construe  "proximate  cause"  aa 
a  cause  from  which  a  man  of  ordlnni-y  ex- 
perience and  sagacity  could  foresee  that  the 
result  might  probably  ensue.  Railroad  Co. 
V.  Snyder,  18  Ohio  St  399;  Bennett  v.  I»ck- 
wood,  20  Wend.  223;  McGrew  v.  Stone,  33 
Pa.  St  436.  In  this  case  the  connection  be- 
tween cause  and  result  is  so  attenuated  as 
not  to  be  easily  seen.  The  result  appears 
very  remote;  one  that  could  not  have  been 
anticipated  or  foreseen,  and  apparently  no 
more  the  result  of  the  alleged  cause  than 
any  other  unforeseen  accident  The  court 
erred  In  admitting  any  evidence  of  the  road 
master's  altercation  with  Shinwall  and  its 
effect  upon  the  employes.  It  could  In  no 
way  afford  a  basis  upon  which  negligence 
could  be  predicated.  The  court  also  erred 
in  admitting  the  unsworn  certificate  of  the 
attending  physician,  Hall,  in  regard  to  the 
character  and  extent  of  the  injury  sustain- 
ed by  the  plaintiff.  In  a  case  where  proof 
of  damage  is  proper,  the  evidence  of  the 
physician  is  competent;  but  I  know  of  no 
rule  of  evidence  making  a  certificate,  unver- 
ified and  unsworn,  aa  this  was,  competent 
The  court  erred  in  refusing  the  motion  for 
a  nonsuit    There  was  no  question  of  oea^- 
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gence  to  be  submitted  to  the  jury,  as  far  as 
the  defendant  was  concerned.  If  the  evi- 
dence had  any  tendency  to  establish  negli- 
gence, it  was  either  that  of  his  fellows  in 
dropping  the  rail  prematurely,  for  which 
the  employer  could  not  be  held  responsible, 
or  his  own,  in  holding  on  after  he  should 
have  let  go.  The  case  as  made  by  the  evi- 
dence is  clearly  one  of  accident,  pure  and 
simple,  and  in  no  way  resulting  from  negli- 
gence. This  court  will,  and  all  other  courts 
should,  bold  corporations  and  employers 
strictly  accountable  for  Injuries  to  employes 
i-eaulting  from  carelessness,  but  the  law  has 
been  carried  to  its  extreme  limit  in  this  di- 
rection, and  employers  cannot  be  held  to  be 
insurers  against  injuries  purely  accidental 
in  character.  The  fourteen  Instructions  giv- 
en by  the  court  to  the  jury  were,  many  of 
them,  good  law,  and  would  have  been  apt 
and  proper  in  a  case  where  a  question  of 
negligence  was  Involved.  In  this  case  the 
only  instruction  that  could  bave  been  prop- 
erly given  would  have  been  to  find  for  the 
defendant  The  judgment  will  be  reversed. 
Reversed. 


<6  Colo.  App.  291) 

DOWNING  V.  HOWLETT.i 

(Court  of  Appeals  of  Colorado.     May  13,  1895.) 

Tbbspass— SuypiciENCT  OF  EviDKNCB  —  Appeal^ 

Hakmless  EiiituB— Evidence— Record  in 

Another  Suit. 

1.  Afto-  as  action  for  trespass  wag  com- 
menced, one  of  the  defendants  died.  Plaintiff, 
on  the  trial,  did  not  show,  nor  would  the  evidence 
offered  by  him  show,  that  the  survivor  had  tres- 
passed, nor  did  it  appear  that  he  was  in  any  way 
responsible  for  the  trespasses  proved  against  de- 
ceased. Beld,  'that  a  nonsuit  was  properly  grant- ' 
ed. 

2.  One  cannot  complain  of  error  in  admit- 
ting or  rejecting  testimony  where  the  record 
would  not  have  supported  a  judgment  in  his  favor 
if  it  had  been  entered. 

3.  The  record  in  another  suit  is  not  evidence 
in  a  cause  until  produced  and  offered. 

Error  to  district  cowt  Jefferson  cotmty. 

Action  for  trespass  by  Jacob  Downing 
against  Richard  More  and  Thomas  Hewlett 
More  died  during  the  pendency  of  the  ac- 
tion. From  a  judgment  of  nonsuit  as  to 
Hewlett,  plaintiff  brings  error.    Afiirmed. 

L.  B.  France,  for  plaintiff  in  error.  O.  P. 
Butler  and  Wlllard  Milligan,  for  defendant 
in  error. 

BISSELli,  J.  In  May,  1889,  tne  plaintiff  in 
error  brought  a  suit  in  the  district  court  of 
Jefferson  county  against  Richard  More  and 
Thomas  Hewlett,  to  recover  damages  for  the 
alleged  trespasses  of  the  defendants.  Accord- 
ing to  the  complaint  and  the  evidence  which 
was  received,  Downing  was  the  owner  of  cer- 
tain lands  in  tliat  county,  and  had  run  a 
ditch  through  a  part  of  them,  to  Irrigate 
some  of  bis  fields.  By  some  proceedings 
which  are  not  disclosed  by  the  record,  though 


1  Rehearing  denied  June  10,  1805. 


probably  they  were  in  the  nature  of  con- 
demnation proceedings,  an  entry  was  made 
on  Downing's  land,  and  a  good  deal  of  work 
done  by  somebody  for  the  enlargement  of 
the  ditch  which  Downing  had  previously 
buUt  Downing  set  up  what  the  defendants 
had  done  In  this  respect  and  averred  the 
destruction  of  divers  headgates  which  he  had 
put  in  to  make  the  water  available,  and  al- 
leged other  damage  to  his  land.  The  plain- 
tiff attempted  to  prove  his  case,  but  through 
an  apparent  misconception  of  the  rights  of 
the  parties,  though  we  are  not  able  to  speak 
definitely  about  it  the  court  undertook  to 
limit  the  proof  which  the  plaintiff  could  in- 
troduce to  a  particular  trespass,  committed, 
according  to  the  pleading,  on  the  15th  day 
of  February,  1S85.  It  is  wholly  unnecessary 
to  enter  into  a  discussion  of  the  nature  of  the 
action  which  was  brought,  and  to  determine 
whether  a  trespass  laid  in  the  old  form  as 
on  the  1.5th  day  of  February,  1885,  and  on 
divers  other  days  before  the  commencement 
of  the  action,  permitted  proof  of  all  the  va- 
rious wrongs  done  by  the  defendants,  be- 
cause the  judgment  must  be  aifirmed  on  an- 
other ba^is.  After  the  plaintiff  had  made 
some  proof,  the  inquiries  of  counsel  were  di- 
rected to  divers  matters  which  he  claimed  to 
be  admissible  under  the  pleading.  Objection 
was  made  that  the  acts  sought  to  be  proven 
were  not  done  on  the  15th  of  February,  and 
that  the  plaintiff  could  make  no  proof  about 
them,  and  generally  that  tbe  evidence  was 
Inadmissible.  The  plaintiff's  counsel  then 
made  sundry  offers  of  proof,  many  of  which 
were  legitimate  and  admissible  under  the 
issues.  Tbe  court  took  a  different  view  of 
the  case,  rejected  the  offers,  and  refused  the 
proof,  and  thereupon  tbe  plaintiff  rested. 
The  only  thing  which  it  is  necessary  to  state 
otherwise  is  in  regard  to  the  persons  who 
were  sought  to  be  charged.  The  pleading 
avers  the  trespasses  were  committed  by  More 
and  Hewlett.  More  died,  and  the  case  was 
continued  against  Hewlett  Of  course.  If  the 
acts  were  trespasses,  the  survivor  would  be 
liable  when  the  action  was  properly  carried 
on  against  him.  In  the  course  of  the  proof, 
the  plaintiff  gave  testimony  showing  that 
More  had  been  guilty  of  some  of  the  tres- 
passes. He  had  never  seen  Hewlett  on  the 
land  or  doing  any  act  which  the  law  would 
count  a  trespass.  The  plaintiff  offered  no 
other  proof  connecting  Howlett  with  the 
wrong,  nor  did  he  attempt  to  show  any  con- 
nection whatever  between  Howlett  and  More 
in  the  commission  of  the  trespasses  of  which 
More  was  shown  to  have  been  guilty.  Un- 
der this  condition  of  tbe  proof,  and  on  the 
conclusion  of  the  plaintiff's  evidence,  the  de- 
fendant moved  for  a  nonsuit  which  was 
granted.    This  is  assigned  as  error. 

Manifestly,  the  nonsuit  was  inevitable.  It 
has  several  times  been  decided  in  this  state 
that,  if  there  is  not  enough  in  the  record  to 
support  a  judgment  If  one  had  been  entered 
for  the  plaintiff,  he  cannot  complain  of  any 
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error  which  the  court  committed,  either  In 
admitting  or  rejecting  testimony.  Mistakes 
of  the  trial  court  furnish  no  basis  for  an  as- 
tdgnment  of  error  unless,  either  on  the  tes- 
timony which  has  been  Introduced,  or  on 
this,  and  that  which  has  been  offered  and  re- 
jected, and  which  is  admissible,  a  case  Is 
made  out  for  the  complaining  party.  Clan- 
ton  V.  Ryan,  14  Colo.  419,  24  Pac.  258;  Nerltt 
V.  Crow,  1  Colo.  App.  453,  29  Pac.  749;  Peo- 
ple V.  Drug  Co.  (Colo.  App.)  JJ8  Pac.  334.  Had 
the  court  admitted  all  the  testimony  which 
counsel  tendered,  and  the  plaintiff  had  then 
rested  his  case,  he  would  not  have  been  enti- 
tled to  judgment,  because  he  failed  to  prove 
acts  of  the  defendant  which  would  make  him 
liable.  There  Is  some  suggosnon  in  the  rec- 
ord that  the  trial  court  was  referred  to  a 
case  In  the  supreme  court  of  the  state  which 
would  throw  some  light  on  the  controversy, 
and  tend  to  show  Hewlett  had  been  guilty  of 
the  acts  complained  of.  While  the  decisions 
of  that  court  are  matters  of  which  all  tri- 
bunals In  the  state  take  notice,  we  do  not  un- 
derstand that  there  is  any  rule  of  evidence  or 
any  rule  of  practice  which  would  make  the 
record  in  any  other  suit  evidence  ill  a  cause 
without  Its  production  and  offer.  Nor  do  we 
understand  how  the  record  in  any  other  suit 
can  be  resorted  to  by  any  court  for  the  pur- 
poses of  proof  or  the  ascertainment  of  facts 
essential  to  charge  the  defendant  with  a  lia- 
bility, unless,  In  some  one  of  the  ways  known 
to  the  law,  the  record  Is  produced  and  legiti- 
mately brought  to  the  court's  attention.  The 
court  did  not  err  In  granting  the  nonsuit, 
and  we  do  not  discover  any  procedure  on 
which  the  plaintiff's  rights,  if  any,  can  be  es- 
tablished and  protected.  The  judgment  of 
the  ti'lal  court  must  be  affirmed.    Aihrmed. 


(27  Or.  S22) 

MILLER  T.  HIRSCHBERG. 

(Supreme  Court  of  Oregon.     .Tune  3,  1805.) 

Tbovbr  by  Warebocseman  —  SuFFiciESor  or 
Complaint  —  Defenses  —  Wronofui.  Act  of 
Plaintiff  — Defects  in  Pleading  —  Aideh  bt 
Verdict. 

1.  A  recovery  cannot  be  bad  on  a  complaint 
which  alleges,  in  terms,  a  cause  of  action  sound- 
ing in  tort,  by  proof  of  the  breach  of  a  contract, 
I'xprpss  or  implied. 

2.  A  complaint  allpRed  that  plaintiff,  as  ware- 
houseman, was  the  bailee  of  largo  quantitips  of 
wheat,  and  entitled  to  the  posscsaion  tliorcof, 
and  that  defendant,  with  intent  to  defraud,  false- 
ly represented  that  he  had  purchased  from  the 
bailors  a  certain  amount  of  wheat  stored  with 
plaintiff,  whereupon  the  latter  delivered  the  same 
to  defendant,  who  wrongfully  converted  it  to  his 
own  use,  and  refused  to  return  it  on  plaintiff's 
demand.  Held  thnt,  opart  from  the  allegations 
of  fraud,  the  complaint  was  sufficient,  at  least 
after  verdict,  to  sustain  an  action  for  trover. 

3.  A  defendant  in  an  action  for  wronKful 
conversion  cannot,  as  a  matter  of  right,  defend  on 
the  ground  that  plaintiff's  own  illegal  act  made 
such  rouversion  possible,  withont  pleading  such  il- 
legality. 

4.  Where  a  bailee,  by  mistake,  delivers  to 
another .  wheat  belonging  to  third  persona,  and, 


upon  the  transferee's  refusal  to  return  the  same, 
sues  him  for  wrongful  conversion,  the  court  will 
not,  on  its  own  motion,  dismiss  the  action  on  the 
ground  that  plaintiff  violated  Hill's  Ann.  Laws,  { 
1771,  making  it  a  crime  for  a  warehouseman  to 
remove  from  his  custody  any  grniu  for  which  a 
receipt  has  been  givwi,  without  the  written  con- 
sent of  the  owner,  where  defendant  has  failed  to 
plead  such  violation  of  law. 

5.  Where  defendant  pleaded  in  bar  a  set- 
tlement between  the  p-irties,  and  the  referee  found 
that  snch  settlement  did  not  include  the  claim  in 
controversy,  the  objection  that  the  reply  was 
defective,  in  not  setting  out  facts  to  falsify  the 
settlement,  cannot  he  taken  for  the  first  time  aft- 
er verdict 

Appeal  from  circuit  court,  Polk  coun^; 
George  H.  Burnett,  Judge. 

On  rehearing.  Foi-mer  decision  (37  Pac. 
85)  affirmed. 

This  is  an  action  In  trover  originally  com- 
menced by  L.  Bentley  against  H.  Hirschberg 
to  recover  the  value  of  10,211  bushels  of 
wheat,  which  It  Is  alleged,  Hirschberg  wrong- 
fully converted  to  his  own  us6.  After  the 
commencement  of  the  action,  Bentley  made 
an  assignment,  and  thereupon  Miller,  as  as- 
signee, was  duly  substituted  aa  plaintiff,  and 
the  action  thereafter  proceeded  In  bis  name. 
The  amended  complaint  alleges,  substantial- 
ly: That  during  the  years  1887,  18S3,  1889, 
and  1890,  Bentley  was  engaged  in  a  general 
warehouse  and  storage  business,  for  hire,  In 
the  town  of  Independence,  and  during  such 
time  received  from  divers  and  sundry  owners 
large  quantities  of  wheat  on  storage,  for 
which  be  issued  receipts  wherein  It  was  stip- 
ulated that  such  wheat  should  be  delivered, 
upon  the  order  of  the  owner  or  owners  there- 
of, on  board  the  cars  or  boats.  That  during 
said  years  the  defendant,  with  Intent  to  de- 
fraud, represented  to  Bentley  that  he  was  the 
owner  of,  and  had  purchased,  large  quanti- 
ties of  wheat  In  storage  as  aforesaid,  and, 
well  knowing  snch  representations  to  be 
false  and  fraudulent,  ord^ed  and  directed 
the  delivery  and  shipment  of  wheat  to  and 
for  him  at  divers  times,  aggregating  S4,0(M>' 
bushels.  That  relying  upon  said  false  and 
fraudulent  statements  and  representations, 
and  being  deceived  and  misled  thereby,  Bent- 
ley, as  such  warehouseman,  shipped  for  and 
delivered  to  the  defendant  all  of  the  84,000 
bushels  of  wheat  so  ordered;  an  Itemized 
statement  of  the  several  shipments  thereof 
being  attached  to,  and  made  a  part  of,  the 
complaint.  Tbat  In  truth  and  la  fact,  dur- 
ing said  years,  defendant  was  the  owner  and 
purchaser  of  not  more  than  73,000  bushels, 
but,  being  deceived  and  misled  by  his  false 
and  fraudulent  representations,  Bentley  ship- 
ped for  and  delivered  to  him  10,21l4«/«s  bush- 
els of  wheat,  of  the  value  of  $9,187.20,  in  ex- 
cess of  the  amount  owned  by  blm,  or  of 
which  be  was  entitled  to  the  possesalon, 
which  he  converted  to  hia  own  use^  and  neg- 
lects and  refuses  to  account  for  <Mr  reddiver, 
although  lawful  demand  therefor  has  been 
made.  That,  by  reason  of  said  wrongful  con- 
version  and   wrongful   acts   of   defendant. 
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Bentley  was  damaged  In  the  sum  of  $9,187.20, 
the  value  of  the  wheat  so  converted  by  him. 
The  answer,  after  denying  all  the  material 
allegations  of  the  complaint,  affirmatively 
alleges:  That  during  the  time  set  forth  and 
mentioned  In  the  complaint  the  defendant 
waa  the  owner  and  purchaser  of  wheat  on 
storage  in  the  Bentley  warehouse  amounting 
In  the  aggregate  to  99,299i8/«o  bushels,  of 
which  an  Itemized  statement  is  annexed,  and 
made  a  part  of  the  answer.  That,  at  differ- 
ent times  during  the  dates  mentioned  in  the 
complaint,  Bentley,  at  the  request  of  defend- 
ant, shipped  and  delivered  to  divers  persons 
84,000  bushels.  But  at  the  same  time  this 
defendant  had  stored  in  the  warehouse  of 
one  I.  Claggett,  at  Independence,  more  than 

13,692  bushels,  and  on  or  about  the  

day  of  ,  1888,  at  the  request  of  said 

Bentley,  and  for  his  benefit,  Claggett,  with 
this  defendant's  consent,  shipped  for  and 
delivered  to  him  9,896  bushels  of  wheat,  and 
subsequently  George  Brey,  who  was  then 
the  owner  or  in  possession  of  the  Claggett 
warehouse,  shipped  and  delivered  to  him 
3,796  bushels  then  owned  by  defendant,  and 
in  said  warehouse,  amounting  In  the  ag- 
gregate to  13,692  bushels;  and  It  was  then 
and  there  agreed  and  understood  by  and  be- 
tween Bentley  anddefendant  that  said  wheat 
should  be  credited  upon  and  deducted  from 
the  84,000  bushels  shipped  by  Bentley  from 
bis  warehouse.  For  a  further  and  separate 
defense,  defendant  alleged:  That,  at  the 
close  of  the  shipping  season  of  each  year, 
Bentley  and  defendant  had  a  full,  fair,  and 
complete  settlement  and  accounting  of  and 
concerning  all  accounts  and  matters  of  busi- 
ness between  them  up  to  the  date  of  such  ac- 
counting and  settlement,  including  storage 
and  shipping  accounts,  and  finally,  on  the 
1st  day  of  April,  1891,  they  had  such  a  set- 
tlement and  accounting  of  and  concerning  all 
matters  of  business  between  them  prior  to 
that  date;  and  It  was  then  found  that  there 
was  then  due  and  owing  from  Bentley  to 
defendant,  on  account  of  wheat  still  stored  In 
his  warehouse,  owned  by  defendant,  and  not 
shipped,  the  sum  of  $46.18,  for  which  he  then 
and  there  gave  the  defendant  his  promissory 
note.  The  reply  denies  the  allegations  of 
the  answer,  except  that  it  alleges  that  they 
had  a  settlement  of  some  items  of  their  af- 
fairs on  the  1st  day  of  April,  1891,  Including 
a  shipment  of  wheat  to  McMlnnvlUe  and  to 
Allen  &  Lewis,  some  accounts  of  storage,  and 
some  Items  of  bank  account,  repairs  on  ware- 
house, and  one  item  of  oats,  but  that  it  did 
not.  In  any  manner  or  form,  Include  the 
claims  upon  which  this  action  is  instituted, 
or  have  any  reference  thereto,  or  any  other 
matters  of  business  between  them. 

The  cause  was  -referred  to  W.  8.  McFadden, 
Esq.,  to  take  the  testimony,  and  report  an  ac- 
counting. Upon  *.he  coming  In  of  his  report, 
which  was  in  favor  of  the  plaintiff,  and  In  ac- 
cordance with  the  allegations  of    the  com- 


plaint, the  plaintiff  moved  for  a  confirmation 
thereof,  while  the  defendant  moved  for  Judg- 
ment notwithstanding  the  finding,  and  also  to 
set  aside  the  report  Upon  the  hearing  of 
these  motions  the  findings  of  the  referee  were 
modified  in  some  particulars,  and  the  facts,  as 
finally  found  and  confirmed  by  the  trial  court, 
are  as  follows:  "First.  That  J.  B.  Miller  is 
the  assignee  of  the  estate  of  L.  Bentley,  In- 
solvent, and  has  been  duly  substituted  for  L. 
Bentley,  plaintiff,  and  Is  the  duly  acting,  con- 
stituted, and  qualified  assignee  of  the  estate 
of  L.  Bentley,  Insolvent.  Second.  That  dur- 
ing the  years  1887,  1888,  1889,  and  1890,  the 
said  Xj.  Bentley  was  engaged  in  the  ware- 
house and  storage  business,  as  a  warehouse- 
man. In  the  town  of  Independence,  Polk  coun- 
ty; Oregon,  and,  as  such  warehouseman,  re- 
ceived for  storage,  from  the  owners  thereof, 
large  amounts  of  wheat,  for  which  he  char- 
ged and  received,  from  each  person  storing 
with  him,  four  cents  per  bushel  for  the  first 
year,  and  one  and  one-tenth  cents  per  bushel 
for  each  year  thereafter,  that  such  wheat  was 
kept  on  storage;  and  the  said  L.  Beptley  is- 
sued to  the  owaet  of  such  wheat  rec^pts  for 
the  amount  thereof,— such  wheat  to  be  deliv- 
ered by  said  Bentley,  upon  the  order  of  the 
owner  or  owners  of  the  same,  on  board  of 
boat  or  cars;  the  purchaser  thereof  to  pay 
for  sacks  containing  such  wheat, — and  the  said 
L.  Bentley  became  and  was  the  lawful  bailee 
of  such  wheat  Third.  That  during  said 
years,  1887,  1888,  1889,  and  1890,  the  said  de- 
fendant was  engaged  in  business,  and  pur- 
chased wheat  of  a  number  of  persons  having 
wheat  In  storage  with  the  plaintiff  in  his  ware- 
house. Fourth.  That  during  the  years  last 
aforesaid  the  defendant  ordered,  directed,  and 
requested  said  L.  Bentley,  at  dlvei-s  times,  to 
ship  and  dellvM  to  him  (the  said  defendant) 
sundry  amounts  of  wheat,  aggregating  in  all 
84,007.10  bushels;  and  in  pursuance  of  said 
order,  request,  and  dhrectlon  of  the  said  de- 
fendant, the  said  L.  Bentley  did,  during  the 
said  years,  ship  and  deliver  to  the  said  de- 
fendantthe  saidamount  of  84,007.10  bushelsof 
wheat,  at  the  time  and  in  the  amounts  as  fol- 
lows. [Here  foUows  a  statement  of  the  dates 
and  amounts  of  the  respective  shipments.] 
Fifth.  There  is  no  proof  that  the  defendant 
made  any  taise  representation  to  the  said  L. 
Bentley,  prior  to  the  delivery  of  any  of  said 
wheat,  as  to  the  amount  of  wheat  owned  by 
the  said  defendant  in  the  warehouse  of  said 
L.  Bentley,  and  therefore  the  court  finds  that 
the  allegations  of  fraud  in  the  plaintiff's  com- 
plaint are  not  sustained  by  the  testimony. 
Sixth.  That  in  truth  and  in  fact,  during  said 
years,  defendant  was  the  purchaser  and  owner 
and  entitled  to  the  possession,  of  no  larger  or 
greater  amount  of  such  wheat  in  storage  In  the 
warehouse  of  the  said  L.  Bentley  than  73,795- 
>«/«o  bushels,  which  defendant  well  knew  at 
the  time  and  dates  he  received  and  shipped  the 
said  84,0071  o/go  bushels  of  wheat  mentioned 
In  finding  of  fact  fifth.    An  Itemized  state- 
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ment  of  the  said  TSJOS^^/gg  bushels  of 
wheat  Is  hereto  attached  and  made  a  part  of 
this  finding.  Seventh.  That  the  said  L.  Bent- 
ley,  in  pursuance  of  the  order,  reqxiest,  and 
direction  of  said  defendant,  delivered  to  the 
defendant,  during  the  time  aforesaid,  10,211- 
«»/jo  bushels  of  wheat  in  excess  of  the 
amount  owned  by  the  defendant  in  ch.arge  of 
said  L.  Bentley;  that  10,003»*/«o  bushels 
of  said  wheat  was  reasonably  worth  seventy- 
seven  cents  per  bushel,  and,  in  the  agprregate, 
the  sum  of  seven  thousand  seven  hundred  and 
three  dollars  ($7,703);  that  207»>/«o  bushels 
of  said  e.xcess  of  wheat  was  of  the  reasonable 
value  of  eighty-six  cents  per  bushel,  or  of  the 
aggregate  value  of  one  hundred  and  seventy- 
eight  dollars  and  seventy-five  cents  ($178.75); 
that  the  total  value  of  said  excess  of  wheat,  to 
wit,  10.211<»/6o  bushels,  was  and  is  seven 
thousand  eight  htmdred  and  eighty-one  dol- 
lars and  seventy-flve  cents  (?7,881.75);  and 
that  the  defendant  has  not  paid  the  same,  w 
any  part  thereof.  Eighth.  That  the  said  L. 
Bentley,  at  all  times  since  the  storage  of  the 
wheat  hereinbefore  mentioned,  and  until  the 
delivery  thereof  to  the  defendant,  was  law- 
fully entitled  to  the  possession  of  the  whole 
thereof.  Ninth.  That  prior  to  tlie  commence- 
ment of  this  action,  to  wit,  on  the day 

of  March,  1881,  the  said  L.  Bentley  duly  de- 
manded said  wheat  of  the  defendant.  Tenth. 
That  it  is   not  true  that  on  or  about  the 

day  of ,  188S,  the  defendant  had 

stored  in  the  warehouse  of  I.  Claggett,  at  In- 
dependence, Oregon,  a  large  amount  of  wheat, 
or  more  than  13,092.03  bushels  of  wheat 
That  it  is  not  true  that  at  the  request  of  said 
plaintift,  or  for  his  benefit,  the  said  Claggett, 
with  the  defendant's  consent,  shipped  for  or 
delivered  to  the  plaintiff,  on  board  cars  at 
said  place,  9,890s2/eo  bushels  of  wheat,  or 
any  wheat.  That  it  is  not  true  that  the  said 
9,896»»/go  bushels  was  shipped  for  or  de- 
livered to  the  said  plaintiff  about  October, 
1889,  at  said  place.  And  the  following  alle- 
gations in  defendant's  answer:  'George  Brey, 
who  shipped  and  delivered  to  plaintiff,  aboard 
cars  at  said  place,  3,795si/«o  bushels  of 
wheat  then  owned  In  said  warehouse  by  this 
defendant,  at  the  request  and  for  the  bene- 
fit of  plaintiff,  with  this  defendant's  consent, 
said  two  several  amounts  of  wheat  so  shipped 
amounting  in  the  aggregate  to  13,092i>/go 
btishels  of  wheat;  and  it  was  then  and  there 
agreed  and  understood  by  and  between  plain- 
tiff and  defendant,  the  said  13,0923/eo  bush- 
els of  wheat  so  shipped  from  said  Claggett  or 
Brey  warehouse  should  be  credited  upon  and 
deducted  from  the  said  S-l.OOT^o/go  bushels  of 
wheat  so  shipped  by  plaintiff  from  his  ware- 
house, leaving  ciiarged  to  this  defendant,  of 
said  wheat  so  shipped,  only  70,315t/«»  bush- 
els of  such  wheat  so  shipped,'— are  not  sus- 
tained by  the  evidence  in  this  cause.  Elev- 
enth. Tiiat  the  plaintiff  and  defendant  had 
settlements  between  them  on  December  28, 
1888,  OD  March  7,  1890.  on  April  16,  1890,  and 


on  April  1,  1891,  but  that  neither  the  said 
10,003>Veo  bushels  of  wheat,  nor  the  said 
207<»/«o  bushels  of  wheat,  were  iaduded  in 
eitha:  of  said  settlements,  nor  in  any  other  set- 
tlement, under  the  testimony." 

As  conclusions  of  law,  the  court  found  that 
plaintiff  is  entitled  to  recover  of  and  from 
the  said  defendant  the  sum  of  $7,881.75,  to- 
gether with  the  costs  and  disbursements  of 
this  action  to  be  taxed.  Judgment  was  ren- 
dered in  accordance  with  these  findings,  and 
defendant  appeals. 

Butler  &  Townaend,  for  respondent.  R.  S. 
Strahan,  M.  L.  Pipes,  and  J.  J.  Daly,  for  ap- 
pellant 

BBAN,  O.  J.  (attee  stating  the  facts).  Ib 
July,  1894,  Judgment  was  rendered  in  this 
court  affirming  tlie  judgment  of  the  court  lie- 
low.  87  Pac.  85.  A  rehearing  was  subse- 
quently granted,  and,  in  the  light  of  an  able 
reargument,  we  have  again  carefully  consid- 
ered the  question  by  which  the  judgment  was 
controlled,  but  still  feel  compelled  to  adhere 
to  our  former  conclusion.  We  have,  however, 
taken  occasion  to  make  some  changes  in 
the  language  of  the  opinion,  with  the  view  of 
more  fully  and  cleariy  stating  the  reasons  by 
which  we  are  governed,  and  the  present  opin- 
ion will  therefore  be  substituted  for  that 
formerly  filed.  We  begin  by  saying  that  the 
findings  of  fact,  which  stand  as  the  verdict  of 
a  jury,  and,  for  the  purposes  of  this  appeal, 
must  be  regarded  as  true,  sh6w  that  the  de- 
fendant received  from  Bentley,  and  appro- 
priated to  his  own  use,  10,211  bushels  of 
w^heat,  of  the  value  of  $7,881.75.  which  he 
knew  at  the  time  he  did  not  own,  and  for 
which  he  refuses  to  account  Upon  the 
merits,  then,  the  judgment  is  right;  and  the 
principal  question  on  this  appeal  is  whethtf 
the  findings  of  fact  are  sufficient,  under  the 
pleadings,  to  support  the  judgment. 

The  contention  for  the  defendant  is  that,  as 
the  court  found  the  allegation  of  fraud  in  the 
complaint  to  be  untrue,  the  remaining  facts, 
as  found  by  it,  only  show  a  breach  of  an  im- 
plied contract  of  sale,  and  therefore,  under 
the  well-settled  rule  that  a  recovery  cannot 
be  had  on  a  complaint  which,  in  terms,  al- 
leges a  cause  of  action  sounding  in  tort,  by 
proof  of  the  breach  of  a  contract  express  or 
implied,  the  Judgment  must  be  reversed.  If 
the  premises  upon  which  this  argument  is 
based  ar6  conceded,  the  conclusion  inevitably 
follows,  for  the  rule  referred  to  is  too  well 
settled  to  be  questioned.  After  a  careful  con- 
sideration of  the  able  reargument  of  this 
case,  and  a  re-examlnatlon  of  the  record,  t^e 
concur  with  counsel  that  the  complaint 
sounds  in  tort,  and  will  not  support  an  action 
on  a  contract,  and  the  holding  to  the  contrary 
in  the  former  opinion  is  erroneous.  The 
plaintiff  must  recover  in  tort  or  not  at  all. 
He  has  so  laid  his  cause  of  action,  and  must 
abide  the  result    Bet  we  are  also  satisfied 
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that  there  -was  an  error  in  assuming,  as  the 
former  opinion  did,  that  the  findings  of  fact 
show  an  Implied  contract  of  sale,  and  that 
the  allei^tlons  of  fraud  in  the  complaint 
were  essential  to  aa  action  in  troyer.  With- 
out these  allegations,  the  complaint  still  con- 
tains facts  sufficient  to  constitute  a  cause  of 
action  for  an  unlawful  conversion.  Omitting 
the  allegations  of  fraud  and  deceit,  the  com- 
plaint avers:  "That  plaintiff,  during  the 
years  1S87,  1S88,  1889,  and  1890,  was  engaged 
in  the  ■warehouse  and  storage  business  in  the 
town  of  Independence,  county  of  Polk,  and 
state  of  Oregon;  that  during  said  years 
plaintiff,  as  such  warehouseman,  received  for 
storage,  from  the  owners  thereof,  large 
amoimts  of  wheat,  for  which  plaintiff  char- 
ged and  received  from  each  of  said  persons 
80  storing  wheat  with  him  four  cents  pet 
bushel  for  the  first  year,  and  one  and  one- 
tenth  cents  per  bushel  for  each  year  there- 
after; that  such  wheat  was  so  Itept  In  stor- 
age by  plaintiff  for  the  owners  thereof;  that 
plaintiff  issued  to  all  persons  so  storing 
wheat  with  him  receipts  for  the  full  amount 
of  such  wheat  so  stored  by  each  person. 
Such  wheat  waS  to  be  delivered  by  plaintiff, 
upon  order  of  the  owner  or  owners  of  such 
wheat,  on  board  of  boats  or  cars,  the  pur- 
chasers thereof  to  pay  for  sacks  containing 
said  wheat,  and  that  plaintiff  thereby  became 
and  was  the  lawful  bailee  of  said  wheat. 
That  during  said  years  said  defendant  was 
engaged  in  business,  and  purchased  of  and 
from  the  persons  having  wheat  in  storage 
with  this  plaintiff  as  aforesaid.  That  at 
divers  times  during  said  years  said  defend- 
ant, •  •  •  representing  to  this  plaintiff 
that  be  was  the  owner  of,  and  liad  purchased, 
large  quantities  of  wheat  in  stcH-age  with 
plaintiff  as  aforesaid,  •  •  •  ordered  and 
directed  this  plaintiff,  as  such  warehouseman, 
at  divers  times,  to  ship  for  and  deliver  to  him 
large  amotmts  of  said  wheat,  aggregating  S.4.- 
007.10  bushels  of  wheat.  That,  fully  relying 
upon  said  •  *  •  statements  and '  repre- 
sentations of  said  defendant.  •  *  •  this 
plaintiff,  as  such  warehouseman,  did  at  such 
times  ship  for  and  deliver  to  said  defendant 
quantities  of  such  wheat  aggregating  the  lull 
amount  of  84,007.10,  as  will  more  fully  ap- 
I>ear  by  the  Itemized  statement  of  wheat  de- 
livered and  shipped  upon  the  order  of  de- 
fendant by  plaintiff,  hereunto  attached,  mark- 
ed 'Exhibit  A,'  and  hereby  made  a  part  of 
this  complaint  That  in  truth  and  in  fact, 
and  plaintiff  alleges,  that  said  defendant 
dmlng  said  years  was  the  owner  of  wheat 
so  In  storage  in  the  plaintifTs  warehouse,  in 
the  aggregate  of  no  more  than  73,795.24 
bushels  of  wheat,  as  will  more  fully  appear 
by  Itemized  statement  of  wheat  owned  and 
purchased  by  said  defendant  in  the  ware- 
house of  plaintiff  during  the  time  aforesaid, 
hereto  attached,  marked  'Exhibit  B,'  and 
hereby  made  a  part  of  this  complaint.  That 
this  plaintiff,  so  being  in  the  lawful  posses- 


Ion  of  said  wheat,  as  such  warehouseman 
and  bailee  as  aforesaid,  •  •  •  shipped  for 
a  ad  delivered  to  defendant  10,211.46  bushels 
of  wheat  in  excess  of  the  amount  owned  by 
said  defendant,  or  of  which  he  (defendant) 
was  entitled  to  the  possession.  That  said  de- 
fendant has,  prior  to  the  commencement  of 
this  action,  wrongfully  and  unlawfully  con- 
verted said  wheat  to  his  own  use.  Tlmt,  al- 
though demand  therefor  has  been  duly  made 
upon  said  defendant  for  the  return  of  said 
10,211.46  bushels  of  wheat,  said  defendant 
has  wholly  neglected  and  refused  to  account 
for  or  deliver  said  wheat  to  plaintiff,  or  any 
part  thereof.  That  plaintiff  was  at  all  times 
since  the  storage  of  said  10,211.46  bushels  of 
wheat  with  him,  and  is  now,  lawfully  en- 
titled to  the  possession  of  the  same,  and 
every  part  thereof,  and  the  value  thei'eof  is 
$9,187.20.  That  by  reason  of  said  wrongful 
and  unlawful  conrersion  of  said  wheat,  and 
said  wrongful  actsasaftH-esald  of  said  defend- 
ant, this  plaintiff  is  damaged  In  the  full  sum 
of  $0,187.20,  the  value  of  said  wheat  so  con- 
verted by  said  defendant.  Wherefore,  plain- 
tiff demands  judgment  that  defendant  h«  ad- 
judged to  pay  plaintiff  damages  to  the  sum 
of  $9,187.20,  ■  with  interest  thereon  at  the 
rate  of  eight  per  cent,  per  annum  until  paid, 
and  for  the  costs  and  disbursements  of  this 
action." 

It  thus  appears  that  the  complaint  is  mani- 
festly sufficient,  at  least  after  verdict,  to  sus- 
tain an  action  for  trover,  after  eliminating 
therefrom  all  the  allegations  of  fraud.  The 
action  of  trover  is  founded  upon  the  right  of 
property,  general  or  special,  and  right  to  the 
possession  in  plaintiff,  and  possession  and 
an  unlawful  conversion  by  defendant.  The 
material  averments  in  an  action  of  this  char- 
acter are  ownership  and  right  to  the  posses- 
sion in  plaintiff,  and  that  the  defendant 
wrongfully  took  and  converted  the  property 
in  question  to  his  own  use,  or  that,  being 
lawfully  in  possession  thereof,  he  so  convert- 
ed it.  26  Am.  &  Eng.  Enc.  Law,  801.  Now, 
the  complaint  in  this  case  contains  these  es- 
sential averments.  It  alleges  that  Bentley 
was  the  bailee,  and  as  such  entitled  to  the 
possession,  of  the  wheat  in  question,  and 
tiiat  it  was  delivered  to  the  defendant  at  his 
request  and  upon  his  direction,  and  by  him 
subsequently  converted  to  his  own  use.  The 
gist  of  the  action  is  the  unlawful  conversion, 
not  deceit,  and  'he  means  used  by  the  de- 
fendant to  obtain  possession  are  wholly  im- 
material. The  title  or  right  to  the  possession 
did  not  pass  by  the  delivery,  because,  as  de- 
fendant knew,  Bentley  had  no  title  which  he 
could  dispose  of,  and  he  did  not  intend  to 
siirrender  his  right  to  the  possession  of  any 
wheat,  except  such  as  belonged  to  the  de- 
fendant. The  complaint  shows  that  he  was 
not  the  owner,  that  he  did  not  pretend  to  be, 
and  that  he  did  not  purport  to  pass  title  to 
the  defendant.  On  the  contrary,  he  deliver- 
ed the  wheat  because  he  thought  defendant 
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owned  it,  and,  when  he  discovered  his  mis- 
take, demanded  Its  return.  There  is  no  ma- 
terial difference  between  the  findings  of  the 
court  and  the  averments  of  the  complaint, 
except  the  complaint  alleges  that  Bentley 
was  induced  to  part  with  the  possession  of 
the  wheat  by  false  and  fraudulent  represen- 
tations of  the  defendant,  which  the  court 
finds  is  not  true.  But,  as  we  have  said,  dis- 
regarding the  allegations  of  fraud,  the  com- 
plaint contains  enough  to  show  that  defend- 
ant obtained  from  Bentley  possession  of  a 
certain  quantity  of  wheat  which  belonged  to 
his  bailors,  and  to  the  possession  of  which 
he  was  entitled,  and  which  the  said  defend- 
ant subsequently  converted  to  his  own  use. 
Whether  the  findings  would  support  an  ac- 
tion ex  contractu  is  not  material,  because  the 
question  of  election  was  with  Bentley,  and 
not  the  defendant.  Under  some  circumstan- 
ces a  plaintiff  may  waive  a  tort,  and  sue  In 
contract,  but  he  is  not  compelled  to  do  so. 
The  defendant,  having  received,  and  wrong- 
fully converted  to  his  own  use,  property  in 
which  Bentley  had  l)oth  a  right  of  property 
and  right  of  xK>ssession,  cannot  insist  that 
he  shall  waive  the  tort,  and  sne-  in  assump- 
sit for  its  value.  He  was  entitled  to  adopt 
the  form  of  action  which  he  preferred,  and, 
having  elected  to  proceed  in  tort,  is  entitled, 
after  judgment,  to  have  the  findings  of  the 
court  construed  to  support  the  Judgrment,  if 
it  can  be  done  without  violating  well-settled 
rules  of  law.  Unless,  therefore,  the  findings 
show  an  express  contract  of  sale,  or  facts 
from  which  the  law  will  necessarily  imply  a 
sale  or  attempted  sale,  the  Judgment'  will 
be  sustained.  Every  inference  and  intend- 
ment is  in  favor  of  the  Judgment  of  the 
court  below.  Now,  it  is  not  pretended  that 
there  was  any  express  sale,  nor  do  we  think 
the  findings  necessarily  show  an  implied 
sale  or  purchase.  To  constitute  a  sale,  either 
express  or  implied,  there  must  be  an  inten- 
tion by  the  vendor  to  sell,  and  by  the  ven- 
dee to  purchase,  which  does  not  appear  in 
this  case.  Bentley  did  not  own  the  prop- 
erty,—had  no  power  or  authority  to  sell  it; 
and  certainly  the  law  will  not  Imply  a  sale 
where  an  express  one  could  not  have  been 
legally  made.  And,  besides,  there  is  noth- 
ing to  indicate  that  he  intended  to  sell,  nor 
that  defendant  intended  to  purchase.  It  is 
but  a  fair  Inference  from  the  record  that 
Bentley  supposed  he  was  delivering  to  the 
defendant  that  which  belonged  to  him,  and 
the  defendant,  although  he  knew  he  was  re- 
ceiving wheat  to  which  he  had  no  title,  did 
not  intend  to  purchase.  As  appears  from 
the  complaint  and  the  findings  of  the  court, 
this  is  a  case  where  one  bailor  has,  by  mis- 
take of  a  common  bailee,  obtained  possession 
from  him,  and  wrongfully  converted  to  his 
own  use  property  belonging  to  another  bail- 
or, and  which  the  bailee  is  seeking  to  recover 
in  an  action  of  trover.  Bentley  was  simply 
ft  bailee  for  the  defendant  and  the  other 


owners  of  wheat  on  storage  with  hiui,  and 
accountable  to  each  for  the  quantity  be- 
longing to  him;  and  when,  by  mistake,  he 
surrendered  possession  to  the  defendant  of 
a  greater  quantity  than  he  was  entitled  to, 
he  was  not  bound  to  treat  the'  transaction 
as  a  sale,  nor  did  he  estop  himself  from  re- 
covering possession  of  the  excess,  or  its 
value  in  case  of  conversion,  although  no 
fraud  or  misrepresentation  was  used  to  in- 
duce the  delivery.  It  is  Immaterial  in  this 
case  what  means  were  used  by  the  defend- 
ant to  gain  possession,  so  long  as  there  was 
no  intention  to  pass  the  title.  His  posses- 
sion, if  not  unlawful  from  the  beginning,  be- 
came so  as  soon  as  demand  was.  made  for 
the  return  of  the  wheat  to  which  be  was  not 
entitled;  and  when  he  failed  to  return  it, 
aftef  such  demand,  he  became  a  wrongdoer, 
and  liable  to  the  plaintiff  In  an  action  of  tro- 
ver. Although  Bentley  may  have  delivered 
the  wheat  voluntarily.  It  is  but  a  fair  infer- 
ence that  he  was  acting  in  good  faith,  on  the 
supposition  that  it  belonged  to  the  defend- 
ant, and  with  no  intention  to  deliver  any 
wheat  to  him  of  which  he  was  not  the  own- 
er. When  be  discovered  his  mistake,  he  de- 
manded its  return,  in  order  that  he  might 
carry  out  his  contract  of  bailment  with  the 
true  owners;  and  defendant,  having  refused 
to  comply  with  this  demand,  is,  in  our  opin- 
ion, liable  in  this  form  of  action  for  the  value 
of  the  wheat,  and  the  findings  are  amply 
sufficient  to  support  the  Judgment 

It  is  next  contended  that  the  delivery  of 
the  wheat  to  defendant  being  made  in  viola- 
tion of  section  1771  of  Hill's  Annotated 
Laws,  which  makes  it  a  crime  for  any  per- 
son operating  a  warehouse  to  sell,  incumber, 
ship,  transfer,  or  in  any  manner  remove,  or 
permit  to  be  shipped,  transferred,  or  remov- 
ed, beyond  his  custody  or  control,  any  grain 
for  which  a  receipt  has  been  given,  without 
the  written  consent  of  the  owner,  therefore 
the  plaintiff  cannot  recover  for  Its  wrongful 
conversion.  It  may  well  be  doubted  wheth- 
er the  defendant  could  avail  himself  of  the 
defense  of  illegality  In  this  action;  but,  how- 
ever that  may  be,  no  such  defense  is  set  up 
In  the  answer,  and  therefore  be  is  not  enti- 
tled to  the  benefit  of  it  as  a  matter  of  right 
Ah  Doon  V.  Smith,  25  Or.  89,  34  Pac.  1093; 
Cardoze  v.  Swift  113  Mass.  250.  To  entitle 
a  defendant  to  the  defense  of  illegality,  be 
must  plead  it,  although  a  failure  to  do  so  will 
not  compel  the  court  to  entertain  the  action 
when  such  illegality  appears,  but  It  may  dis- 
miss It  sua  sponte.  The  question  then  re- 
mains whether  the  court  ought  upon  grounds 
of  public  policy  and  good  morals,  to  reverse 
this  Judgment  and  dismiss  the  action,  be- 
cause there  may  have  been  a  technical  vio- 
lation by  Bentley  of  the  statute,  in  deliver- 
ing possession  of  the  wheat  to  defendant 
We  certainly  think  not  ■  The  rule  seems  to 
be  quite  well  settled  that  courts  will  refuse, 
on  the  grounds  of  public  policy  and  good 
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morals,  to  enforce  an  Illegal  or  Insmoral  con- 
tract, or  to  sustain  an  action  when  its  object 
Is  to  enforce  the  provisions  of  an  engagement 
.  prohibited  by  law,  but  this  case  is  not  strict- 
ly of  that  character.  It  is  rather  in  disaf- 
firmance of  the  illegal  act  of  delivering  the 
wheat  to  the  defendant,  and  does  not  grow 
out  of  any  contract  or  agreement  in  vicriation 
of  the  statute,  but  arises  from  the  fact  that 
defendant  has  received,  through  mistalce, 
and  converted  to  his  own  use,  property 
which  belonged  to  Bentley,  as  bailee.  It  is 
true,  the  violation  of  the  statute  made  it  pos- 
sible for  the  defendant  to  convert  the  wheat, 
but  there  was  no  actual  criminal  or  fraudu- 
lent latent  on  the  part  of  Bentley,  and  there- 
fore plaintiff  ought  not  to  be  summarily 
turned  out  of  court,  and  the  defendant  there- 
by escape  liability,  because  Bentley  may 
have  been  technically  guilty  of  a  crime  in 
putting  it  within  his  power  to  appropriate 
the  wheat  Having  received  it  from  Bent- 
ley without  any  lawful  right  thereto,  and 
converted  it  to  his  own  use,  it  seems  to  us 
the  court  ought  not,  of  its  own  motion,  to 
Interpose  in  his  t>eluilf  on  the  ground  of  a 
violation  of  the  statute,  and  thus  allow  him 
to  reap  the  benefit  of  his  own  wrongful  act 
If  he  intended  to  rely  ui)on  such  a  defense, 
he  should  have  set  it  up  in  his  answer,  and, 
not  having  done  so,  the  court  will  not  make 
it  for  hint. 

It  is  further  contended  that  the  settlement 
pleaded  in  the  answer  is  a  bar  to  this  ac- 
tion, because  the  reply  does  not  contain  ap- 
propriate allegations  upon  which  evidence  to 
surcharge  or  falsify  it  could  be  admitted. 
No  objection  was  made  to  the  sufficiency  of 
the  reply,  by  demurrer  or  otherwise,  and  we 
think  it  comes  too  late  when  made  for  the 
first  time  by  motion  for  Judgment  notwith- 
standing the  findings  of  the  referee.  It 
avers  that  the  settlements  alleged  in  the  an- 
swer did  not  include  the  claim  upon  which 
this  action  Is  founded,  or  any  part  thereof, 
or  have  any  reference  thereto;  and  while  it 
may  have  been  defective  in  not  setting  forth 
fully  the  fraud,  error,  or  mistake  relied  up- 
on to  surcharge  or  falsify  the  settlement,  we 
are  not  trying  the  question  on  demurrer,  but 
considering  the  sufficiency  of  the  pleading 
after  verdict.  In  such  case  it  is  entitled  to 
the  benefit  of  every  reasonable  inference  and 
intendment  In  support  of  the  Judgment,  and 
will  not  be  held  Insufficient  for  a  mere  de- 
fective statement  Gschwander  v.  CorJ,  19 
Or.  513,  26  Pac.  621;  State  v.  Smith,  15  Or. 
133,  14  Pac.  814,  and  15  Pac.  137,  386;  An- 
dres V.  Childers,  14  Or.  447,  13  Pac.  65;  Aik- 
en V.  Coolldge,  12  Or.  244,  6  Pac.  712.  From 
the  pleadings  and  findings  of  the  referee  and 
court,  it  appears  that  the  claim  upon  which 
this  action  is  based  was  not  included  in  any 
settlement  had  between  the  parties;  and  this 
is  sufficient  after  verdict,  although  the  reply 
may  have  been  vulnerable  to  a  demurrer. 
It  follows  from  these  views  that  the  Judg- 


ment of  affirmance  is  right,  and  will  be  ad- 
hered to. 

WOIiVERTON,  J.,  having  been  of  counsel, 
did  not  participate  in  this  decision. 


(27  Or.  282> 
WHITE  V.  JOHNSON. 
(Supreme  Court  of  Oregon.     June  3,  1803.1 
Dkath  op  Oefendant— Substitctios  of  Admin- 
istrator—JuKisDicTioN—SoMMOKs — 

ATTACauBNT. 

1.  Defendant  having  died  after  the  issue 
of  the  summons,  but  before  the  same  was  served 
on  iiim,  an  order  was  made  substituting  his  ex- 
ecutrix, and  continuing  the  action  in  her  name; 
and  thereafter  the  summons,  entitled  in  the  orig- 
inal action,  and  directed  to  deceased,  was  served 
on  the  executrix,  together  with  a  copy  of  the  orig- 
inal complaint  and  of  the  order  requiring  her  to 
appear  and  plead  within  10  days.  Held,  that  un- 
der Hill's  Ann.  Laws,  |  52,  providing  that  "the 
summons  shall  contain  •  •  •  the  names  of 
the  parties  to  the  action,  and  the  title  thereof," 
and  shall  be  "directed  to  the  defendant,"  sudi 
service  gave  the  court  no  jurisdiction  to  render  a 
judgment  by  default  agaiust  the  executrix  in  her 
representative  capacity. 

2.  Under  Hill's  Ann.  Laws.  S  144,  providing 
that  the  plaintiff,  at  the  time  of  issuing  the  sum- 
mons, or  any  time  afterwards,  may  have  defend- 
ant's property  attached,  an  attachment  issued 
previous  to  the  issuance  of  the  summons  is  void. 

3.  Hill's  Ann.  Laws,  §  62,  provides  that 
the  court  shall  have  jurisdiction  in  all  proceed- 
ings from  the  time  the  summons  is  served,  "or 
the  allowance  of  a  provisional  remedy."  UeiU, 
that  a  writ  of  attachment,  void  because  is- 
sued before  the  summons,  gives  tlie  court  no  ju- 
risdiction to  make  substitution  and  continue  the 
action  against  the  personal  representative  of  a 
deceased  defendant. 

4.  The  indorsement  of  the  sheriff,  showing 
the  date  of  a  delivery  of  the  summons  to  him, 
while  unimpeached  and  not  set  aside  by  any  ade- 
quate proceedings  therefor,  imports  absolute  veri- 
ty as  against  an  affidavit  of  plaintiff  in  a  subse- 
quent proceeding  in  the  same  case  to  procure  an 
order  of  substitution  and  continuance  of  the  ac- 
tion in  the  name  of  the  defendant's  executrix. 

Appeal  from  circuit  court,  Multnomah 
county;   B.  D.  Shattuck,  Judge. 

Action  by  Isam  White  against  Cordelia 
Johnson,  executrix  of  A.  H.  Johnson,  de- 
ceased, substituted  for  A.  H.  Johnson.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

This  is  an  action  to  recover  of  A.  H.  John- 
son upon  two  promissory  notes.  The  com- 
plaint was  filed  April  16,  18U4,  and  on  the 
same  day  a  writ  of  attachment  was  Issued, 
which,  as  shown  by  the  retm-n  of  the  sheriff, 
was  received  and  served  by  him  on  that  day 
by  attaching  certain  real  estate,  the  property 
of  A.  H.  Johnson,  situate  in  Multnomah 
county.  Or.  A  summons  was  also  issued,  and 
placed  In  the  hands  of  the  sheriff,  who  made 
the  following  indorsement  thereon:  "Re- 
ceived April  17,  1894.  Penumbra  Kelly,  by 
C.  H.  Chance,  Deputy.  Recorded  April  17, 
1894.  Penumbra  Kelly,  Sheriff,  by  P.  A. 
Marquam,  Deputy."  'auis  summons  was  not 
served  upon  A.  H.  Johnson.  On  May  29, 
1894,  plaintiff  filed  a  motion  for  an  order  al- 
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lowing  the  action  to  be  continued  against 
said  Cordelia  Johnson,  executrix,  based  upon 
Us  affidavit,  which,  omitting  formalities,  is 
in  substance  as  follows:  °'i,  Isam  White, 
being  hrst  duly  sworn,  do  say  that  I  am  the 
plaintiff  in  the  above-entitled  action;  that  on 
the  16th  day  of  April.  ISiii.  I  commenced  an 
action  In  the  circuit  court  of  the  state  of 
Oregon  for  Multnomah  county,  against  one 
A.  H.  Johnson,  to  recover  of  said  A.  H.  John- 
son a  sum  of  money  due  me  from  said  John- 
son on  certain  promissory  notes,  which  debt 
had  not  been  secured  by  mortgage  or  pledge 
of  real  or  personal  property,  and  on  said  day 
made  and  caused  to  be  filed  with  the  clerk 
of  this  court  a  complaint  in  writing,  and  duly 
subscribed  and  verified;  that,  immediately 
after  said  complaint  was  filed,  I  caused  a 
summons  to  be  duly  Issued  in  said  action,  and 
the  same,  together  with  the  copy  of  said 
complaint,  to  be  placed  in  the  hands  of  the 
sheriff  of  Multnomah  county,  Oregon,  for 
service  on  the  defendant,  A.  H.  Johnson; 
that  thereafter,  and  on  April  16, 18M,  I  maae 
in  said  action  an  aflldavlt  for  a  writ  of  at- 
tachment in  due  form  of  law,  and  caused  the 
same  to  be  filctl  with  the  clerk  of  this  court, 
and  also  made  an  undertaking  for  an  attach- 
ment in  due  form  of  law,  and  caused  the 
same  to  be  filed  with  said  clerk,  and  there- 
upon the  writ  of  attachment  was  In  said  ac- 
tion duly  Lssued  by  said  clerk  under  the  hand 
and  the  seal  of  said  court,  directed  to  the 
sheriff  of  Multnomah  county,  Oregon,  and 
the  same  was  placed  In  the  hands  of  the 
sheriff  for  execution,  and  was  on  the  ICth 
day  of  April,  1804,  duly  executed  by  said 
sheriff  at  3  o'clock  In  the  afternoon  by  at- 
taching lot  7,  etc.  [here  follows  a  description 
of  the  property  attached,  and  the  manner  of 
serving  the  writ];    that  thereafter,  on  the 

day  of  April,  1894,  the  defendant,  A. 

H.  Johnson,  died,  leaving  a  will,  in  which 
his  widow,  Cordelia  Johnson,  is  named  as 
executrix;  that  said  will  was  thereafter  ad- 
mitted to  probate  by  order  of  the  coimty 
court  of  the  state  of  Oregon  for  Multnomah 
county,  and  said  Cordelia  Johnson  was  by 
said  last-mentioned  court  duly  appointed  the 
executrix  of  said  estate,  and  has  since  qual- 
ified as  such  executrix,  and  is  now  acting  as 
the  executrix  of  the  estate  of  said  A.  H. 
Johnson,  deceased;  that  said  action  has  not 
been  dismissed,  and  no  appearance  has  been 
entered  herein  by  the  defendant  or  by  any 
one  on  his  behalf,"— signed  Isam  White.  On 
May  31st  the  court  made  an  order  allowing 
the  motion,  which,  omitting  the  recital  of 
facts,  is  as  follows:  "It  is  therefore  con- 
sidered, ordered,  and  adjudged  that  this  ac- 
tion be,  and  the  same  Is  hereby,  continued 
against  Cordelia  Johnson,  as  the  executrix 
of  A.  H.  Johnson,  deceased;  and  it  is  fur- 
ther considered,  ordered,  and  adjudged  that 
•  copy  of  this  order  and  a  copy  of  the  com- 
plaint in  this  action  be  served  upon  the  de- 
fendant, Cordelia  Johnson,  and  that  she  have 


ten  days  after  such  service  Is  made  wltbla 
which  to  plead  to  the  complaint"  This  or- 
der was  served  upon  Cordelia  Johnson  on 
June  2,  1894,  and  filed  on  that  day.  The 
original  summons,  entitled  "Isam  White, 
Plaintiff,  V.  A.  H.  Johnson,  Defendant,"  di- 
rected "to  A.  H.  Johnson,  defendant,"  with 
proof  of  service,  was  also  filed  on  the  same 
day.  The  proof  of  service  was  afterwards, 
on  the  2Ttb  day  of  June,  1894,  by  leave  of  the 
court  previously  had  and  obtained,  amended 
so  as  to  read  as  follows:  "State  of  Oregon, 
County  of  Multnomah— ss.:  I,  Penumbra 
Kelly,  do  hereby  certify  that  on  the  2d  day 
of  June,  1804,  I  served  the  within  summons 
and  the  complaint  in  this  action  and  the  an- 
nexed order  of  the  court  upon  Cordelia  John- 
son, the  executrix  of  A.  H.  Johnson,  deceased, 
by  delivering  a  true  copy  of  the  summons,  cer- 
tified to  by  me  as  sheriff,  together  with  a  copy 
of  said  order,  certified  by  Henry  E.  Reed, 
cl^-k  of  the  circuit  court  of  tlie  state  of  Ore- 
gon for  Multnomah  county,  and  with  a  true 
copy  of  the  complaint,  certified  by  J.  N. 
Teal,  one  of  the  attorneys  for  the  plaintiff, 
to  said  Cordelia  Johnson  in  person,  at  Port- 
land, in  Multnomah  county,  Oregon,  on  the 
2d  day  of  June.  1894.  P.  Kelly,  Sheriff  of 
Multnomah  County,  by  A.  Salmon,  Deputy." 
On  June  12,  1804,  Cordelia  Johnson,  as  such 
executrix,  filed  the  following  motion:  "Comes 
now  Cordelia  Johnson,  as  the  executrix  of 
the  last  will  and  testament  of  the  defend- 
ant above  named,  by  R.  and  B.  B.  Williams, 
appearing  as  her  attorneys  for  the  purpose 
of  this  motion  only,  and  moves  the  court  to 
set  aside  the  service  of  summons  in  this  ac- 
tion and  the  order  of  this  court  continuing 
this  action  against  the  said  Cordelia  Johnson, 
as  the  executrix  of  A.  H.  Johnson,  deceased, 
and  directing  a  copy  of  said  order,  together 
with  a  copy  of  the  complaint  in  this  action, 
to  be  served  upon  the  said  Cordelia  Johnson, 
and  requiring  her  to  plead  to  the  complaint 
within  ten  days  from  the  service  of  said  or- 
der, for  the  reason  that  the  service  of  sum- 
mons is  illegal,  and  that  the  court  bad  no 
Jurisdiction  to  make  the  said  order."  On 
June  10,  1894,  this  motion  was  overruled  by 
the  court,  and,  the  executrix  refusing  to  ap- 
pear or  plead  further  In  said  action,  a  judg- 
ment was  entered  against  her,  as  executrix 
of  the  will  of  A.  H.  Johnson,  deceased,  on 
the  27th  day  of  June,  1894,  and  the  attached 
property  ordered  sold  to  satisfy  the  same. 
From  this  Judgment  Cordelia  Johnson  ap- 
peals, assigning  the  following  grounds  of 
error:  "First.  The  court  erred  In  making 
and  entering  Its  order  continuing  the  above- 
entitled  action  against  her,  as  executrix  of 
A.  H.  Johnson,  deceased.  Second.  The  court 
erred  in  overruling  her  motion  to  set  aside 
the  service  of  the  summons  In  said  action 
and  the  order  of  the  court  continuing  the  ac- 
tion against  h^  as  executrix,  and  directing 
a  copy  of  the  order,  together  with  a  copy  of 
the  complaint,  to  be  served  upon  her,  and 
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requiring  her  to  plead,  upon  the  ground  that 
the  service  of  the  summons  was  Illegal,  and 
the  court  was  without  Jurisdiction  to  make 
the  order.  Third.  The  court  erred  In  enter- 
ing default  against  her  as  such  executrix. 
Fourth.  The  court  erred  in  giving  and  en- 
tering judgment  against  her  as  such  execu- 
trix, and  in  favor  of  the  said  Isam  White." 

B.  B.  Williams,  for  appellant     Wirt  Mi- 
nor, for  respondent. 

WOLVERTON,  J.  (after  stating  the  facts). 
The  judgment  herein  was  given  and  entered 
against  the  defendant,  Cordelia  Johnson,  as 
executrix  of  the  last  will  and  testament  of 
A.  H.  Johnson,  deceased,  for  want  of  an 
answer.  Her  appearance  in  the  action  was 
special  only,  and  for  the  purpose  of  having 
the  service  of  the  summons  upon  her  and 
the  order  continuing  the  action  set  aside 
and  vacated.  This  she  could  do  without 
giving  the  court  jurisdiction  to  render  a  per- 
sonal judgment  against  her.  Kinkade  v. 
Myers,  17  Or.  470,  21  Pac.  557.  A  judgment 
'  by  default  can  only  be  taken  when  It  ap- 
pears that  the  defendant  has  been  duly  serv- 
ed with  the  summons,  and  has  failed  to 
answer  the  complaint  Hill's  Ann.  Laws 
Or.  i  249.  "Being  duly  served  with  sum- 
mons implies  that  the  defendant  has  been 
served  with  summons  in  the  manner  di- 
rected by  law,  in  every  particular,  requiring 
him  to  appear  in  the  court  of  the  county 
where  the  judgment  Is  taken."  Tmllenger 
V.  Todd,  5  Or.  38.  Has  the  defendant,  Cor- 
delia Johnson,  as  such  executrix,  been  duly 
served  with  the  summons  in  the  action,  so 
as  to  put  her  in  default,. she  failing  to  ap- 
pear generally  or  to  plead  to  the  complaint? 
In  other  words,  was  her  substitution  and 
the  continuance  of  the  action  In  her  name 
by  the  court,  and  the  subsequent  service  of 
the  summons  upon  her,  entitled  in  the  orig- 
inal action,  and  directed  to  A.  H.  Johnson, 
together  with  a  copy  of  the  complaint  and 
a  copy  of  the  order  of  the  court  showing  her 
substitution  for  the  defendant  and  requiring 
her  to  appear  and  answer,  or  otherwise 
plead  to  the  complaint,  sufficient  In  law  to 
require  her  to  appear  at  the  peril  of  suffer- 
ing a  judgment  by  default  to  be  entered 
against  her?  It  Is  contended  by  counsel 
for  respondent  that. the  court  has  jurisdic- 
tion to  make  the  order  of  substitution,  bas- 
ing their  contention  upon  section  62,  Hill's 
Aim.  Laws  Or.,  which  provides:  "From  the 
time  of  the  service  of  the  summons,  or  the 
allowance  of  a  provisional  remedy,  the  court 
shall  be  deemed  to  have  acquired  jurisdic- 
tion, and  to  have  control  of  all  the  subse- 
quent proceedings,"— and  claiming  that  the 
issuance  of  the.  attachment  was  an  allow- 
ance of  a  pr6vi8ional  remedy,  and  wan-ant- 
ed the  court  In  assuming  jurisdiction  to 
make  the  order.  Granting,  for  the  purpose 
of  the  examination  of  this  question,  that  the 
writ  was  duly  and  properly  issued,  such  is- 
suance cannot  be  so  construed  as  to  Invest 
T.40r.no.9— S3 


the  court  with  power  to  control  all  the  sub- 
sequent proceedings  in  the  action,  as  in  case 
of  the  service  of  a  summons.  The  jurisdic- 
tion acquired  by  the  allowance  of  a  provi- 
sional remedy,  such  as  the  issuance  of  a 
writ  of  attachment.  Is  limited  and  qualified, 
and  in  many  respects  conditional.  Kelly  v. 
CounU^man,  15  Hun,  97;  Waffle  v.  Goble, 
53  Barb.  517;  McCarthy  v.  McCarthy,  13 
Hun,  579.  The  writ  being  process,  the  court 
may  exercise  control' over  it,  and  prevent  Its 
abuse  and  perversion  for  the  purpose  of  op- 
pression. Morgan  v.  Avery,  7  Barb.  659. 
The  court  may  also,  upon  condition  that  the 
writ  is  served  and  property  attached  under 
it,  direct  the  publication  of  a  summons 
against  a  defendant,  nonresident  or  absent 
from  the  state,  or  in  concealment  to  prevent 
a  personal  service.  Pennoyer  v.  Neff,  95  U. 
S.  727.  And  a  final  subjection  of  the  prop- 
erty attached  to  the  payment  of  a  demand 
is  always  dependent  and  conditional  upon 
a  valid  judgment  subsequently  obtained  up- 
on the  service  of  a  summons  upon  the  de- 
fendant, either  personally  or  constructively, 
or  upon  his  appearance  in  the  action. 

Under  a  statute  in  Minnesota  (Gen.  St. 
1878,  c.  66,  §  69;  Gen.  St  1894,  |  5209)  pro- 
viding that,  "from  the  time  of  the  service 
of  a  summons  in  a  civil  action,  the  court  Is 
deemed  to  have  acquired  jurisdiction,  and 
to  have  control  of  all  the  subsequent  pro- 
ceedings," it  has  been  held  that  where  the 
defendant  dies  after  the  publication  of  the 
summons  in  an  action  against  him  had  been 
commenced,  but  before  it  had  been  pub- 
lished the  full  six  weeks  required  by  statute, 
the  court  had  no  jm:lsdlction  to  make  an 
order  of  substitution  continuing  the  action 
against  his  executrix.  Auerbach  v.  May- 
nard,  26  Minn.  421,  4  N.  W.  816.  In  that 
case  Berry,  J.,  says:  "Then,  under  section 
69  [chapter  66,  Gen.  St  1878;  section  5209, 
Gen.  St.  1894],  from  the  time  when  the  serv- 
ice Is  thus  complete,  'the  court  is  deemed  to 
have  acquired  jurisdiction,  and  to  have  con- 
trol of  all  the  subsequent  proceedings.'  If 
the  party  upon  whom  the  service  is  being 
made  dies  before  It  is  complete,— that  Is,  be- 
fore the  required  publications  have  been 
made, — the  service  cannot  be  completed, 
there  being  no  person  in  being  upon  whom 
to  make  It;  and  whatever  has  been  done,  short 
of  complete  service,  is  of  no  avail,  and  the 
court  acquires  no  jurisdiction  through  it" 
Thus  it  appears  that  the  court  is  without 
power  or  authority  to  take  any  action  look- 
ing to  the  rendition  of  a  personal  judgment 
merely  without  first  obtaining  jurisdiction 
through  the  service  of  a  summons  upon  the 
defendant.  Allter  from  the  time  of  the  serv- 
ice of  summons  the  court  has  control  of  all 
subsequent  proceedings.  The  statute  of  Min- 
nesota stops  short  of  the  provisions  of  sec- 
tion 62  under  consideration;  but  the  judicial 
interpretation  thereof  in  Auerbach  v.  May- 
nard,  supra,  serves  as  a  guide  to  the  inter- 
pretation and  construction  of  section  62  to 
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the  extent  that  It  Is  In  harmony  with  the 
Minnesota  statute.  Section  62  further  pro- 
Tides  that  the  court  shall  be  deemed  to  have 
acquired  Jurisdiction,  and  shall  have  con- 
trol of  all  subsequent  proceedings  trpm  the 
time  of  the  allowance  of  a  provisional  rem- 
edy. The  language  employed  In  conferring 
Jurisdiction  is  the  same  in  either .  case, 
whether  by  the  service  of  a  summons  or 
the  allowance  of  a  proylslonal  remedy;  but 
it  Is  very  evident  that  the  powers  ac- 
quired thereby  are  not  the  same,  and  hence 
not  coequal  nor  coextensive.  The  purpose 
of  a  provisional  remedy,  as  understood  and 
employed  by  the  Code,  Is  to  give  the  plain- 
tiff temporary  security  pending  the  action, 
which  must  abide  the  determination  there- 
of. An  attachment  in  this  state,  as  else- 
where, is  regarded  as  a  quasi  proceeding 
In  rem,  and  is  known  under  the  statute 
as  a  "provisional  remedy,"  the  express  pur- 
pose of  which  is  to  acquire  a  lien  upon  the 
property  of  the  debtor,  temporary  in  its  na- 
ture, to  await  the  final  judgment  of  the  court 
touching  the  action,  in  connection  with:  which 
the  proceeding  is  brought  into  requisition.  The 
court  is  empowered,  through  the  allowance 
of  a  provisional  remedy  thereafter,  to  take 
whatever  action  may  seem  necessary  and 
proper  looking  to  the  acquirement,  preeer- 
vation,  and  perfection  of  the  lien.  The  pro- 
ceeding is  simply  auxiliary  to  the  main  case. 
The  service  of  the  summons  confers  Juris- 
diction of  the  person,  and  the  allowance  of 
the  provisional  remedy  of  the  subject-mat- 
ter, of  the  auxiliary  proceedings;  and  each 
particular  kind  of  Jurisdiction  confers  upon 
the  court  Its  peculiar  powers,  and  none  oth- 
er. So  it  has  been  held  that  the  court  ac- 
quires by  the  allowance  of  a  provisional 
remedy  Jurisdiction  to  make  substitution, 
and  to  order  the  action  continued  in  the 
name  of  the  personal  representatives  of  a 
deceased  party,  upon  the  ground  that  such 
action  of  the  court  is  necessary  and  proper 
to, put  the  suit  in  such  a  condition  as  that 
plaintiff  could  enforce  his  provisional  lien. 
More  V.  Thayer,  10  Barb.  239.  And  this  is 
probably  the  correct  doctrine. 

But  a  question  of  much  greater  complica- 
tion Is  as  to  whether  the  defendant,  Corde- 
lia Johnson,  has  been  properly  served  with  a 
summons  or  with  process  of  the  court,  so  as 
to  give  it  Jurisdiction  to  render  Judgment 
against  her  by  default.  And  herein  is  In- 
volved the  proper  practice  of  the  court  In 
making  substitution,  and  bringing  the  sub- 
stituted party  before  it  The  procedure  for 
bringing  in  new  parties  after  the  court  has 
made  the  order  to  that  effect  appears  to  be 
to  amend  the  complaint  by  Inserting  there- 
in such  allegations  as  are  necessary  to  make 
the  persons  omitted  parties  to  the  action,  and 
Insert  their  names  in  the  summons;  and,  if 
they  do  not  enter  an  appearance,  to  serve 
them  with  the  amended  summons  and  com- 
plaint, giving  them  the  usual  time  allowed  by 
statute  to  original  parties  In  which  to  an- 


swer. Pitnam,  Trial  Proc.  8  351;  Penfleld  v. 
Wheeler,  27  Minn.  358,  7  N.  W.  304.  Bring- 
ing In  a  new  party  is  somewhat  analogous 
to  bringing  a  personal  representative  of  a 
deceased  party  before  the  court  where  the 
deceased  was  not  served  with  the  summ(»>8 
In  the  action.  Section  38,  Hill's  Ann.  Laws 
Or.,  provides  that  "no  action  shall  abate  by 
the  death,  marriage,  or  other  disability  of  a 
party,  or  by  the  transfer  of  any  interest 
therein,  if  the  cause  of  action  survive  or  con- 
tinue. In  case  of  tlie  death,  marriage,  or 
other  disability  of  a  party,  the  court  may, 
at  any  time  within  one  year  thereafter,  on 
motion,  allow  the  action  to  be  continued  by 
or  against  his  personal  representatives  or 
successor  in  interest."  It  has  been  held  In 
New  York  and  California,  under  statutes  sim- 
ilar to  this,  that  all  that  is  necessary  to  put 
the  case  in  condition  to  proceed  is  to  obtain 
an  order  upon  proper  notice  directing  that 
the  action  be  continued  against  those  who 
had  succeeded  to  the  interest  of  the  deceased 
party.  Gordon  v.  Sterling,  13  How.  Pr.  405; 
Coon  v.  Knapp,  Id.  175;  Allen  v.  Walter,  10 
Abb.  Pr.  379;  Emeric  v.  Alvarado  (Cal.)  2 
Pac<  462;  Lyles  v.  Haskell  (S.  C.)  14  S.  E. 
832;  Judson  v.  Love,  35  Cal.  469.  But  In 
nbne  of  these  cases  had  the  original  defend- 
ant in  the  action  died  previous  to  a  service 
of  summons  upon  him  or  his  appearance  of 
record.  By  the  order  of  substitution  in  the 
case  at  bar,  the  action  was  continued  against 
Cordelia  Johnson,  the  personal  representa- 
tive of  the  deceased  defendant,  upon  whom 
the  summons  had  not  been  served;  so  that, 
assuming  that  she  had  notice  of  the  order  of 
substitution,  and  that  the  same  was  regu- 
larly entered,  she  would  simply  step  in  the 
shoes  of  A.  H.  Johnson,  who  had  not  bad 
his  -day  In  court,  and  it  was  Just  as  essen- 
tial that  she  should  have  her  day  In  court 
as  that  A.  H.  Johnson  should  have  had  his 
in  the  first  instance.  We  take  it,  therefore, 
that  before  a  valid  Judgment  can  be  entered 
against  her,  whether  as  executrix  or  to  be 
of  binding  force  and  effect  to  the  extent 
only  of  the  property  attached,  she  must  be 
served  with  notice  in  the  manner  provided 
by  law,  as  she  refuses  to  voluntarily  sub 
mit  to  the  Jurisdiction  of  the  court.  The 
statute  has  prescribed  but  one  form  of  no- 
tice through  which  the  court  may  acquire  Ju- 
risdiction of  the  person,  and  that  is  by  sum- 
mons, which,  although  not  process,  has  the 
force  and  effect  thereof,  and,  if  not  obeyed, 
will  put  the  party  In  default.  Section  52, 
Hill's  Ann.  Laws  Or.,  provides:  "The  sum- 
mons shall  c(Kitain  the  name  of  the  court  in 
which  the  complaint  is  filed,  the  names  of  the 
parties  to  the  action  and  the  title  thereof. 
It  shall  be  subscribed  by  the  plaintiff  or  bis 
attorney,  and  directed  to  the  defendant,  and 
shall  require  him  to  appear  and  answer  the 
complaint,  as  in  this  section  provided,  or 
Judgment  for  want  thereof  will  be  taken 
against  him."  These  requirements  are  man- 
datory, and  not  directory  merely.     Lyman  v. 
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MUton,  44  Cal.  630.  Section  55  provides  tbat 
the  service  shall  bo  by  delivering  a  copy 
thereof,  together  with  a  copy  of  the  com- 
plaint. Now,  the  summons  served  upon  Cor- 
delia Johnson  in  form  filled  the  requirements 
of  the  statute;  but  Mrs.  Johnson's  name  was 
not  contained  In  the  title,  nor  was  it  directed 
to  her.  So  far  as  appears  from  the  summons 
itself,  it  contained  nothing  which  could  or 
would  inform  her  that  she  must  appear  in 
obedience  to  its  mandate.  So  with  the  copy 
of  the  complaint  with  which  she  was  serv- 
ed; she  is  nowhere  mentioned  as  a  party 
litigant  either  in  her  individual  or  repre- 
sentative capacity.  She  was  informed  by 
the  order  served  with  the  summons  and 
complaint  that  the  action  had  been  ordw- 
ed  continued  against  her,  as  the  executrix 
of  A.  H.  Johnson,  deceased;  and  she  was 
advised  thereby  that  she  would  have  10 
days  after  service  within  wliich  to  plead 
to  the  complaint.  Is  all  this  sufficient  to 
pnt  the  administratrix  in  default  after  the 
lapse  of  10  days  from  service,  and  to  in- 
vest the  court  with  jurisdiction  to  enter 
Judgment  against  her  in  her  representative 
capacity?  Can  it  be  said  that  she  was  serv- 
ed with  the  summons  in  the  action,  substan- 
tially such  as  the  law  directs?  Had  A.  H. 
Johnson  lived,  and  the  court  had  simply  made 
an  order  after  the  allowance  of  the  writ  that 
he  hare  10  days  after  service  of  a  copy  of  the 
order  and  complaint  to  plead  thereto,  and 
service  liad  been  made  as  required  by  the  or- 
der, it  must  be  conceded  that  the  proceeding 
would  not  be  equivalent  to  the  issuance  and 
service  of  a  proper  summons  upon  him.  A 
noncompliance  with  the  order  would  not  put 
him  in  default.  The  order  of  the  court  in  the 
present  case,  including  its  service  with  a 
copy  of  the  complaint,  could  scarcely  have 
a  different  or  more  vital  effect,  and  the  fact 
that  she  was  served  with  a  copy  of  the  sum- 
mons In  which  her  name  was  nowhere  men- 
tioned could  not  add  to  the  force  of  the  pro- 
ceeding. If  Johnson  had  been  served  with 
the  summons,  and  substitution  made  there- 
after, the  case  would  be  different,  as  the 
representative,  having  due  notice  of  the  sub- 
stitution, would  take  the  case  up  at  the  point 
where  and  In  the  condition  in  which  the  pre- 
decessor left  it  Judge  Rumsey,  in  his  work 
entitled  Rumsey's  Practice  (volume  1,  p. 
066),  says:  "Where  the  action  la  revived, 
the  issue  and  proceedings  are  taken  up  at 
the  point  where  the  death  of  the  party  as  to 
whom  the  change  is  made  left  them.  The 
new  or  substituted  party  takes  the  place  of 
the  prior  one,  and  the  case  is  revived  and 
proceeds  in  all  respects  as  if  the  new  party 
had  been  in  the  case  from  the  beginning." 

In  ReiUy  v.  Hart,  130  N.  Y.  625,  29  N.  B. 
1099,  the  court  had  under  consideration  a 
foreclosure  proceeding  wherein  the  plaintiff 
died  pending  the  service  of  summons  upon 
two  of  the  defendants  by  publication,  and  be- 
fore the  expiration  of  six  weeks'  publication 
thereof,  as  required  by  statute.    Bradley,  J., 


speaking  for  the  court,  said:  "But  it  is  not 
seen  how  four  weeks'  publication  of  sum- 
mons before  the  death,  and  the  two  weeks 
following,  could  be  treated  as  an  effectual 
service  upon  these  nonresident  defendants. 
Dui-ing  the  latter  period  there  was  no  plain- 
tiff, and  in  practical  effect  no  actiofi  to  sup- 
port any  proceedings  within  that  time.  The 
prior  publication  of  the  summons  was  then 
an  unaccomplished  attempt  to  serve  it." 
Plaintiff's  executrix  was  substituted,  and  it 
was  held  tbat  what  had  been  accomplished 
while  there  was  a  plaintiff  remained  effectli- 
al;  and,  when  substitution  had  been  made, 
progress  in  the  action  could  properly  be  made 
from  the  point  in  the  proceedings  where  the 
suspension  bad  left  them,  and  the  substitu- 
tion had  no  effect  other  than  to  continue  the 
cause  in  the  name  of  the  successor  as  such. 
Such  being  the  law,  and  as  no  summons  was 
served  upon  A.  H.  Johnson,  we  tiiink  that 
his  personal  representative,  Mrs.  Cordelia 
Johnson,  should  bg  served  with  a  proper 
summons  before  she  could  be  put  in  default; 
otherwise  the  taking  of  property  in  the  ac- 
tion or  as  a  result  of  it  would  not  be  by  due 
t>rocess  of  law.  The  statute  provides  that  the 
court  may  at  any  time  within  one  year  after 
the  death  of  a  party  on  motion  allow  the  ac- 
tion to  be  continued  against  the  personal 
representative,  bat  no  provision  la  made  In  a 
case  of  this  kind  as  to  the  manner  of  bring- 
ing in  the  substituted  party.  The  court  could 
therefore  adopt  any  reasonable  procedure  that 
may  seem  proper,  but  the  service  of  a  valid 
summons  could  not  be  dispensed  with.  Prob- 
ably the  better  practice  would  have  been  for 
the  lower  court  to  have  required  the  plaintiff 
to  file  a  supplemental  complaint  in  the  action 
showing  the  death  of  defendant  and  the  ap- 
pointment of  the  executrix,  and  thereupon  to 
issue  an  alias  summons  containing  the  title 
of  the  action  after  9ul>stitution  made,  and 
have  the  same  directed  to  the  said  Cordelia 
Johnson.  A  service  of-  such  a  summons,  to- 
gether with  a  copy  of  the  complaints,  would 
undoubtedly  suffice  to  require  her  appear- 
ance, in  default  of  which  judgment  might 
Iiave  been  entered  against  her.  Such  a  prac- 
tice and  procedure  seems  reasonable,  and 
well  calculated  to  effect  the  desired  result 
in  an  orderly  manner. 

This  perhaps  disposes  of  the  questions 
which  are  properly  here  upon  the  motion  to 
set  aside  the  service  of  the  summons  upon 
Cordelia  Johnson  as  the  executrix  of  A.  H. 
Johnson,  deceased,  and  has  the  effect  to  va- 
cate the  judgment,  including  the  order  for 
the  sale  of  attached  property.  All  this  is, 
however,  amendable,  providing  the  writ  of 
attachment  was  properly  issued;  and,  as  the 
case  would  in  all  probability  come  here  again 
for  an  adjudication  upon  the  regularity  and 
legality  of  the  Issuance  of  the  writ,  it  is 
thought  projier  to  indicate  our  opinion  at 
this  time  upon  the  question  suggested,  and 
disiHMe  of  the  case  accordingly.  The  question 
is,  was  the  writ  of  attachment  properly  it- 
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BUvdT  And  this  depends  upon  whether  a  sum- 
mons was  issued  at  the  time  plaintiff  had  the 
property  of  A.  H.  Johnson  attached.  The 
statute  (Hill's  Ann.  Laws  Or.  §  144)  pro- 
vides: "The  plaintiff,  at  the  time  of  issuing 
the  summons,  or  any  time  afterwards,  may 
have  the 'property  of  the  defendant  attached, 
as  security  for  the  satisfaction  of  any  judg- 
ment that  may  be  recovered."  Attachment 
proceedings  are  purely  statutory,  and  were 
unknown  at  common  law,  and  a  strict  com- 
pliance with  the  provisions  of  the  statute  Is 
necessary  to  the  acquirement  of  p,  valid  at- 
tachment Without  a  valid  writ  there  can 
be  no  levy  under  it;  hence  no  attachment 
So  It  has  been  held,  and  statutes  similar  to 
the  above  have  been  so  construed  as  to  re- 
quire the  issuance  of  a  summons  in  the  ac- 
tion at  the  time  of  or  prior  to  the  issuance 
of  the  writ  of  attachment;  otherwise  the  at- 
tachment is  without  validity  or  force.  Low 
V.  Henry,  9  Cal.  538,  552;  Mills  v.  Corbett, 
8  How.  Pr.  500;  Kellar.v.  Stanley,  80  Ky. 
240,  6  8.  W.  4T7.  The  Issuance  of  the  writ 
being  the  allowance  of  a  provisional  remedy, 
unless  properly  and  legally  issued,  the  court 
acquired  no  Jurisdiction  to  make  the  order 
of  substitution  requiring  the  cause  to  be 
continued  in  the  name  of  Cordelia  Johnson 
as  executrix.  A  summons  may  be  said  to 
tiave  issued  In  an  action  commenced  In  the 
circuit  or  county  courts  of  this  state  when  it 
Is  made  out  and  signed  by  the  plaintiff  or  his 
attorney,  and  placed  in  the  hands  of  the 
sheriff,  with  the  intention  that  It  be  served 
upon  the  defendant  It  is  difficult  to  see 
how  anything  less  than  this  would  constitute 
an  Issuance  of  a  summons.  The  statute  re- 
quires that  the  summons  shall  be  served  by 
the  sheriff,  and,  without  a  delivery  to  hira 
for  service,  such  Instrument  is  not  yet  wi- 
dowed with  vitality  for  any  purpose.  Insur- 
ance Co.  V.  Schroeder,  9  IlL  App.  472;  Ross  v. 
Luther,  4  Cow.  158;  and  Mills  v.  Corbett 
supra.  The  sheriff  Is  required  to  Indorse 
upon  the  summons  the  date  of  the  delivery  to 
him,  and  an  Important  legislative  purxKise 
of  which  is  to  establish,  fix,  and  preserve 
the  date  of  Its  Issue;  so  that  other  proceeding's 
dependent  upon  the  fact  of  Its  Issuance  should 
not  be  rendered  precarious  and  uncertain,  as 
would  be  the  case  if  left  to  be  established 
by  proof  aliunde  the  record.  The  Indorse- 
ment being  required  by  statute,  it  l>ecome8 
an  official  duty,  which  the  officer  must  ol>- 
serve  and  perform;  and,  when  pertormed, 
the  record  thus  made  Imports  like  verity 
with  his  returns  of  process  and  the  like,  if, 
Indeed,  it  Is  not  a  part  of  the  return  required 
of  him  to  be  made.  The  record  in  the  case 
at  bar  shows  a  variance  as  between  the  sher- 
iff's indorsement  showing  the  date  of  the  de- 
livery of  the  summons  to  bim  aud  the  affida- 
vit of  plaintiff  as  to  the  date  of  its  Issuance. 
The  sheriff  shows  that  it  was  delivered  to 
him  April  17,  1894;  and  the  affidavit  of  plain- 
tiff, by  strong  Impllontlon,  shows  that  It  was 
delivered  on   the  day   previous.    Evidently, 


the  affidavit  was  not  Intended  to  Impeacb  the 
record  of  the  sheriff,  but  its  effect  is  to  con- 
tradict It,  to  say  the  least  The  court  below 
made  the  order  continuing  the  action  In  the 
name  of  the  executrix  upon  the  affidavit 
alone.  The  summons  showing  the  date  of  the 
receipt  was  not  before  the  court,  as  It  had 
not  been  returned.  Apparently,  the  Indorse- 
ment was  not  considered  material  either  by 
the  counsel  or  the  court,  but  the  view  we 
take  of  the  case  renders  it  highly  important 
The  question  whether  the  court  had  -the 
power  to  make  the  substitution  binges  upon 
the  further  question  as  to  which  of  these 
records  Imports  the  truth  as  to  the  date  of 
the  Issuance  of  the  summons.  As  a  genera] 
proposition,  as  against  parties  to  the  record  or 
their  privies,  the  sheriff's  return  Imports  abso- 
lute verity,  and  it  cannot  be  impeached  except 
by  some  direct  attack  (22  Am.  &  Eng.  Enc. 
Law,  193);  but  here  no  effort  is  made  to  get 
clear  of  or  set  aside  the  sheriff's  indorsement 
and,  treating  it  as  of  no  vitality,  the  court  is 
asked  to  disregard  It,  and  proceed  with  the 
case  as  if  none  had  been  made.  To  thus  treat 
It  would  be  to  say  the  Indorsement  was  an 
absolute  nullity  for  any  purpose  and  in  any 
proceeding,  whether  collateral  or  direct.  W« 
think  that  while  the  Indorsement  of  the 
sheriff  showing  the  date  of  a  delivery  of  the 
summons  to  him  stands  nnimpeached,  and 
not  set  aside  or  otherwise  vacated  by  any 
adequate  proceeding  for  that  purpose,  it 
must  be  taken  as  true  and  to  import  absoloto 
verity  as  against  an  affidavit  of  the  plain- 
tiff In  the  action  contradicting  It  in  a  subse- 
quent proceeding  In  the  same  case  to  procure 
an  order  of  substitution  and  continuance  of 
the  action  In  the  name  of  the  executrix.  For 
these  reasons,  and  looking  to  the  record  In  the 
case  made  at  the  instance  of  the  plaintiff  and 
by  the  sheriff,  an  officer  of  the  court  and 
in  the  line  of  his  duties  as  prescribed  by  the 
statute,  all  of  which  remaining  unassailed 
and  unlmpeached,  we  conclude  that  the  sum- 
mons had  not  Issued  at  the  time  of  the  Is- 
suance of  the  writ  of  attachment  nor  was  it 
Issued  until  the  day  subsequent  to  the  Issu- 
ance of  the  writ  Therefore,  the  allowance 
of  the  provisional  remedy  was  without  au- 
thority of  law,  and  void,  and  It  was  error 
in  the  court  below  to  grant  the  order  allow- 
ing the  action  to  be  continued  against  Cor- 
delia  Johnson,  the  executrix. 

The  judgment  of  the  court  below  is  re- 
versed, and  the  cause  remanded,  for  such 
other  proceedings  as  may  l>e  deemed  advi»- 
able,  not  inconsistent  with  this  opinion. 

BEAN,  O.  J.,  expressed  no  <q>Uiioii. 

(22  Knt.  $«> 
THOMPSON  V.  BECK.     (No.  1,428.)' 
(Supreme  Court  of  Nevada.     Jane  19,  1895.) 

FaUTNBHSDIP  —  ADVAXCEMSNTS  BT  PjlSTXUI — R». 
PATMSNT. 

Where  the  amooat  of  advancn  made  by  a 
partner  to  the  fiim  is  paid  hira  out  9t  flrnk 

iBf  ibearing  pending. 
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fmidi,  the  Aeht  is  satisfied;  tbe  contention  th.it, 
becanse  he  was  entitled  to  one-liaif  of  the  firm 
fncds,  he  only  receired  from  the  firm  one-half  of 
the  debt,  being  untenable. 

Appeal  from  district  court,  Washoe  coun- 
ty; A.  E.  Glieney,  Judge. 

Action  by  H.  H.  Beck  against  William 
Thompson  for  an  accounting.  Judgment  was 
rendered  for  plaintiff,  and  defendant  appeals. 
Judgment  modified. 

For  former  report,  see  36  Pac.  562. 

Torreyson  &  Summerfleld,  for  appellant. 
Clarke'  &  Jones,  for  respondent. 

BONNIFIBID,  J.  The  material  facts  and 
the  several  transactions  Involved  in  this  case 
were  reviewed  on  the  former  appeal  by  this 
court,  and  are  set  forth  in  the  case  of  Beck 
v.  Thompson,  36  Pac.  562,  22  Nev.  — ,  and 
need  not  be  repeated  here,  except  in  part  in 
considering  the  questions  raised  on  this  ap- 
peaX.  The  second  trial  resulted  in  a  Judg- 
ment in  favor  of  the  plaintiff  for  the  sum  of 
$4,424.64,  with  certain  interest  From  this 
judgment  and  the  order  of  the  court  denying 
bis  motion  for  new  trial,  the  defendant  ap- 
peals. The  law  of  the  case  was  settled  on 
the  former  hearing  by  this  court,  and  the 
basis  upon  which  the  second  trial  should  be 
had  was  pointed  out. 

One  of  the  grounds  specified  in  the  notice 
of  motion  for  new  trial  is  "Insufflciency  of 
the  evidence  to  justify  the  decision  and  judg- 
ment," and  is  one  of  the  assignments  of  er- 
ror. Counsel  for  appellant  claim  that  sums 
of  money  were  not  credited  to  Lake,  Thomp- 
son's predecessor  in  interest,  which  he  should 
have  been  credited  with,  and  that  erroneous 
charges  for  wages  were  allowed. 

1.  Our  attention  is  called  to  the  $30,000 
transaction,  including  the  promissory  note 
executed  by  the  firm  of  Lake  &  Beck  to 
Lake.  At  a  certain  date  Lake  had  advano- , 
ed  to  the  firm  of  Lake  &  Beck  $30,000 
more  than  Beck,  which  were  used  In  carry- 
ing on  the  business  of  the  concern,  and  in 
acquiring  property  for  the  firm.  Lake  be- 
ing desirous  of  drawing  out  a  part  of  his  ad- 
vances, the  firm  IXHTOwed  $20,000  of  Pax- 
ton,  for  which  a  promissory  note  was  exe- 
cuted by  and  in  the  firm's  name  to  Paxton, 
and  a  mortgage  given  on  the  property  of  the 
firm.  This  note  and  mortgage  were  subse- 
quently paid  out  of  money  I)elonging  to  the 
firm  of  Lake  &  Beck.  I^ke  received  to  his 
individual  use  the  $20,000  boiTowed.  There 
still  remained  in  the  concern  $10,000  of 
Lake's  advances.  For  this  sum,  and  to  ad- 
just the  capital  account  between  M.  C.  Lake 
and  H.  H.  Beck,  Lake  received  the  promis- 
sory note  of  the  firm  of  Lake  &  Beck.  This 
note  was  paid  out  of  the  firm's  money.  It  is 
strenuously  contended  by  counsel  that  Lake 
was  a  creditor  to  the  amount  of  $30,000,  and, 
like  any  other  creditor,  should  have  re- 
ceived the  $30,000  advanced;  that  the  $20,000 
borrowed  from  Paxton  and  the  $10,000  note 
given  to  Lake  having  been  paid  oat  of  part- 


nership funds,  one-half  of  which  belonged 
to  Lake,  the  two  transactions  resulted  in 
Lake  receiving  only  $15,000  of  the  $30,000 
advanced;  and  that,  to  correct  this  error, 
Thompson,  who  succeeded  to  Lake's  Interest, 
should  be  credited  with  $15,000.  The  fallacy 
of  this  contention  is  apparent  When  one 
of  two  partners  advances  a  sum  of  money  to 
the  partnership  concern,  and  the  sum  is 
paid  back  to  him  out  of  tbe  moneys  of  the 
firm,  the  debt  is  canceled,  and  he  has  no  fur- 
ther claim  against  the  partnership  or  agiinst 
his  partner  with  respect  to  the  matter;  and 
we  know  of  no  rule  of  law  governing  trans-  . 
actions  between  partners,  and  no  rule  in  com- 
mon arithmetic  or  in  common  philosophy, 
that  would  give  a  different  result 

2.  Counsel  claim  that  the  evidence  does 
not  sustain  the  conclusions  of  tbe  court  as  to 
the  rent  of  the  mill  property;  that  Lake  & 
Beck  should  have  been  credited  with  $400 
per  month  from  the  1st  day  of  May,  1881,  the 
date  H.  H.  Beck  &  Co.  entered  under  tbe 
lease.  In  this  we  think  counsel  are  mis- 
taken. We  find  from  the  record  that  Bole 
paid  Lake  as  rent  $100  per  month  from  May 
1  to  October  10,  1881,  when  the  mill  was 
destroyed  by  fire.  On  June  1,  1882,  Lake  & 
Beck  received  a  credit  for  rent,  the  sum  of 
$1,466.66,  and  from  that  date,  including  June, 
they  received  a  credi.t  of  $400  per  month.  It 
appears  from  the  entries  In  the  company's 
books  that  no  rent  was  charged  by  Lake  & 
Beck  to  H.  H.  Beck  &  Go.  for  the  period 
between  the  date  of  the  destruction  of  the 
mUl,  October  10,  1881,  and  the  date  of  the 
completion  of  the  new  mill,  in  March  or 
April,  1882.  We  therefore  find  no  error  in 
the  rent  account  as  settled  by  tbe  court 

3.  Appellant's  counsel  object  to  the  allow- 
ance of  the  sum  of  $1,000  to  Beck  for  serv- 
ices rendered  to  Lake  &  Beck  from  Febru- 
ary 14,  1885,  tbe  date  Beck,  as  surviving 
partner,  rendered  his  account  to  the  admin- 
istrator of  Lake's  estate,  up  to  the  8th  of 
October,  1888,  the  date  of  tbe  distribution 
of  the  estate,  when  Thompson  succeeded  to 
the  interest  of  the  estate  in  the  concern  of 
Lake  &  Beck  and  of  H.  H.  Beck  &  Go.  They 
object,  on  the  ground  that  Beck  rendered  no 
services  to  Lake  &  Beck  of  material  value. 
The  evidence  fully  establishes  tbe  value  of 
the  services  in  a  sum  greater  than  the  court 
allowed;  but  on  tbe  former  appeal  this  court 
held  that  Beck  was  entitled  to  no  compensa- 
tion for  such  services  after  the  formation  of 
the  partnership  of  H.  H.  Beck  &  Co.  In 
this  respect  the .  judgment  is  erroneous. 
Prom  the  fwrnation  of  the  firm  of  Lake  & 
Beck  up  to  the  organization  of  H.  H.  Beck  & 
Co.,  Beck  received  $100  per  month  salary,  aa 
manager  of  the  business  of  the  concern,  by 
agreement  of  the  parties.  After  the  firm  of 
H.  H.  Beck  &  Co.  was  organized,  he  re- 
ceived the  same  monthly  salary  as  its  man- 
aging agent  up  to  the  dissolution  of  the  co- 
partnership; and  Bole,  as  bookkeeper  of  the 
concern,  received  a  monthly  salary  of  $100 
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op  to  the  Ume  he  withdrew  from  the  firm. 
The  work  in  conducting  the  business  of  the 
new  firm  was  partly  divided  between  Beck 
and  Bole.  After  Thompson  became  a  mem- 
ber of  the  firm,  he  took  considerable  part  In 
carrying'  on  the  business.  It  seems  to  us, 
as  was  said  when  this  case  was  here  before, 
"that,  after  the  formation  of  the  firm  of 
H.  H.  Beck  &  Co.,  the  old  firm  of  Lake  & 
Beck  ceased  to  exist,  and  consequently  we 
hare  but  the  affairs  of  one  partnership  to 
settle.  After  that,  Lake  &  Beck  were  sim- 
ply tenants  in  common  of  the  mill  property, 
for  the  use  of  which  they  were  to  receive  a 
certain  compensation  over  and  above  the 
profits  of  the  business  (of  H.  H.  Beck  &  Co.), 
the  same  as  Beck  and  Bole  were  to  receive 
extra  compensation  for  their  services;  and 
the  firm  name  of  Lake  &  Beck  was  simply 
used  by  the  bookkeepers  of  the  former  firm 
for  convenience  of  keeping  the  accounts  of 
the  milL"  The  trial  court  allowed  §1,000  in 
gross  for  services  rendered  to  Lake  &  Beck, 
Including  the  Arcadome  transaction.  We  take 
it  that  the  court  considered  the  value  of  the 
services  rendered  In  and  about  the  Arcadome 
business  as  being  but  a  small  portion  of  the 
sum  allowed  for  services. 

Under  all  the  facts  and  circumstances  of 
this  case,  and  in  the  absence  of  any  express 
or  implied  agreement  appearing  to  the  con- 
trary, we  are  of  opinion  that  Beck  is  not  en- 
titled to  compensation  for  services  rendered 
to  Lake  &  Beck  after  May  1, 1881,  when  the 
new  firm,  H.  H.  Beck  &  Co.,  entered  into 
business,  and  that  the  Judgment  should  be 
corrected  accordingly.  From  Beck's  credit 
of  $7,908.74,  the  district  court  will  deduct 
the  sum  of  $4,247.10,  in  place  of  $3,247.10. 
With  tills  correction,  and  the  necessary  cor- 
responding corrections  In  the  decision,  find- 
ings, and  Judgment  to  be  made  by  the  court 
below,  the  Judgment  is  affirmed.  Each  par- 
ty will  pay  his  own  costs  on  this  appeal. 

BIGELOW,  C.  J.,  and  BELKNAP,  J.,  con- 
cur. 


(5  Wyo.  37a) 

BRYANT  V.  STATE. 

(Supreme  Court  of  Wyoming.     Jiue  10,  1895.) 

Fbloniods  Assault  with  Pistol — Evidence — 

Criminal  Neoliobncb— Vbbdiot. 

1.  Evidence  that,  while  at  a  dance,  defend- 
ant said  he  was  looking  for  trouble,  and  that  he 
had  two  pistols  with  him;  that  he  made  insult- 
ing remarks  to  a  certain  person,  and,  in  the  al- 
tercation whidi  followed,  defendant  drew  a  pis- 
tol from  Iiis  clothing,  whereupon  a  struggle  en- 
sued, and  in  the  conrse  of  the  affray  the  pistol 
was  discharged;  and  that  defendant  immediate- 
ly afterwards  said  that  he  did  not  want  to  ahoot 
any  one  but  bis  opponent. — will  sustain  a  convic- 
tion of  assault  with  intent  to  murder. 

2.  To  commit  felonious  assault  with  a  pistol, 
the  pistol  need  not  be  discharged,  if  there  is  In- 
tent to  kill. 

3.  The  intent  to  kill  necessary  to  sustain  a 
charge  of  felonions  assault  with  a  pistol  cannot 
be  presumed  from  the  far^  that  the  pistol  was 
discharged  with  criminal  negligence. 


4.  A  verdict  finding  defendant  guilty  of  felo- 
nious assault,  as  diarged  in  the  information,  is 
sufBcient.  where  the  information  charged  assault 
with  intent  to  commit  murder,  though  "feloni- 
ous assault"  is  not  a  statutory  crime. 

Error  to  district  court,  Fremont  county; 
Jesse  Knight,  Judge. 

Prank  Bryant  was  charged  by  information. 
In  appropriate  language,  with  the  crime  of 
assault  with  Intent  to  commit  murder,  and 
was  found  guilty  of  a  felonious  assault,  as 
charged  in  the  Information,  and  was  sen- 
tenced by  the  court  to  a  term  of  three  years" 
imprisonment  in  the  penitentiary.    Reversed. 

Melville  C.  Brown,  for  plaintiff  in  error. 
B.  P.  Fowler,  Atty.  Gea,  for  the  State. 

CONAWAY,  J.  There  are  a  considerable 
number  of  assignments  of  error  in  this  cause, 
only  four  of  which  we  have  deemed  it  nec- 
essary to  discuss. 

It  is  assigned  as  error  that  the  verdict  Is 
not  sustained  by  sufficient  evidence.  The 
occurrences  upon  which  the  charge  is  found- 
ed took  place  in  the  early  morning  of  the 
5tb'  of  July,  1893,  in  a  hall  where  a  ball  was 
in  progress.  Plaintiff  in  error  was  there, 
with  a  revolver  in  his  possession.  During 
an  altercation  which  occurred  between  him 
and  Chrlsman,  he  drew  the  revolver  from 
his  clothing;  and  a  struggle  for  the  posses- 
sion of  the  revolver  occurred,  during  which 
the  revolver  was  discharged,— whether  in- 
tentionally, by  plaintiff  in  error,  or  accident- 
ally, may  not  be  entirely  clear.  Why  he  took 
a  revolver  to  the  ballroom,— the  only  revolv- 
er seen  there,— is  a  question  upon  which 
there  is  some  testimony.  John  Carmoody 
testifies  to  a  conversation  plaintiff  had  with 
him  in  front  of  the  hall,  and  before  the  trou- 
ble occurred  when  the  pistol  was  discharged. 
Carmoody  relates  this  conversation  as  fol- 
fows:  "I  Just  got  through  dancing,  and  was 
a  little  warm,  and  stepped  out  on  the  side- 
walk. Bryant  was  there,  and  we  passed  the 
evening,  and  Frank  asked  me  if  I  beard  that 
Mrs.  Lee  and  Mrs.  Bryant  were  going  to  be 
put  out  of  the  hall.  I  told  him  I  heard  Mrs. 
Lee  was,  but  I  didn't  think  there  was  any- 
thing In  it.  We  talked  about  it  a  few  min- 
utes. He  said,  *Wel.l,  I  told  Rody  if  they 
put  her  out  I  would  help  him.'  Then  be 
started  talking  about  his  wife.  He  said  she 
was  his  wife,  and  she  had  not  treated  him 
right,  but  he  didn't  care  particularly  about 
that,  if  she  would  treat  the  child  right,  I 
started  to  move  away,  and  then  he  spoke 
again  about  putting  the  women  out  He 
said:  'Well,  I  am  looking  for  trouble.  I 
am  fixed  for  it.  I  have  one  erun  of  my  own, 
and  Flser  Just  gave  me  another.'  I  said. 
Trouble  is  a  good  thing  to  leave  alone.'  We 
talked  a  few  words,  and  then  separated." 
On  cross-examination  this  witness  says  fur- 
ther of  this  conversation:  "He  said  he  had 
been  talking  to  Rody  about  it,  and  told  him 
be  would  stay  with  him.  He  said  Mrs.  Bry- 
ant was  his  wife,  and  he  did  not  propose  to 
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see  her  put  out.  He  said  she  had  not  treat- 
ed him  right,  but  he  was  dissatisfied  with 
the  way  she  treated  the  child,  and  went  on 
talldng  that  way."  The  person  designated 
as  "Rody"  was  the  escort  of  Mrs.  Lee,  and 
not  of  Mrs.  Bryant  There  was  no  attempt 
to  exclude  any  one  from  the  ballroom,  but 
later  in  the  evening  plaintiff  in  error  found 
the  "trouble"  which  is  the  occasion  of  this 
prosecution  in  a  different  way.  He  appeared 
upon  the  floor  of  the  ballroom  whUe  a  waltz 
was  going  on,  and  remarked  repeatedly  in 
the  hearing  of  sereral  of  the  dancers,— and, 
among  others,  of  Chester  D.  Chrisman  and 
Mrs.  Bryant,— that  he  thought  all  of  certain 
classes  of  persons,  whom  he  characterized 
by  reiy  vile  terms,  indicating  botb  males 
and  females,  had  been  ordered  out  of  the 
housa  None  of  these  facts,  so  far  as  stat- 
ed, are  denied  by  plaintiff  in  error,  who  tes- 
tified as  a  witness  in  his  own  behalf.  On 
his  cross-examination  he  Is  asked,  "Did  you 
make  a  remark  to  the  effect  that  the  whores 
and  pimps  were  to  be  kept  out  of  the  hall?" 
He  says  he  might  have  made  this  remark 
to  Tway;  don't  know  as  he  made  the  re- 
mark to  keep  them  outof  the  hall,  but  out  of 
town;  that  he  "didn't  refer  to  any  one  for 
certain  at  the  time,  and  didn't  know  where 
Mrs.  Bryant  and  Ohrisman  were  at  the 
time."  His  further  explanation  of  what  oc- 
curred just  prior  to  the  scufiie  in  which  the 
pistol  was  discharged  appears  in  the  follow- 
ing questions  and  answejs:  "Q.  Did  you 
make  this  remark  to  which  I  have  referred 
at  any  time  during  that  evening,  in  the  ball- 
room, except  twice,  when  your  wife  and 
Chrisman  were  passing  close  to  you  in  the 
waltz?  A.  I  don't  remember  making  it.  At 
the  time  I  made  this  remark  I  didn't  know 
where  they  were  at  Q.  To  what  question 
was  it  you  applied  it,— what  remark  you  ap- 
plied it— when  you  said  to  Chrisman,  'Take 
it  as  you  like,  Chet.'  A.  When  he  spoke  to 
me  the  first  time,  I  didn't  understand  what 
he  said.  Q.  Why  did  you  say,  'Take  it  as 
you  like'?  A.  He  said,  'Did  you  mean  it  for 
me?'  Q;  Was  that  the  only  remark,  up  to 
the  time,  that  you  had  understood?  A.  It 
was  the  only  remark  Chrisman  made  to  me. 
Q.  How  did  yon  know  what  he  was  referring 
to  when  he  asked  it  you  meant  him?  A. 
That  is  what  I  told  him,— he  could  take  it 
as  he  liked.  I  didn't  know  what  he  was  re- 
ferring to.  That  was  the  reason  I  told  him 
he  could  take  it  as  he  liked."  This  explana- 
tion can  nardly  be  said  to  explain.  It  calls 
to  mind  the  Hibernian's  two  defenses  to  an 
action  for  damage  done  by  a  breachy  bull: 
First  be  had  no  bull;  second,  his  bull  was 
not  breachy.  As  to  the  remark  in  question, 
plaintiff  in  error  says:  Firet,  he  don't  re- 
member making  the  remark;  and,  second, 
at  the  time  he  made  the  remark  he  didn't 
know  where  Chrisman  and  Mrs.  Bryant 
were.  This  may  sometimes  be  permissible 
in  pleading,  but  it  is  hardly  appropriate  in 
sworn  testimony.    Plaintiff  in  error  testifies 


further  that  Chrisman  had  raised  his  hand 
to  strike  him  before  he  reached  for  his  re- 
volver, and  that  Chrisman  struck  him,  and 
seized  the  revolver  before  he  succeeded  in 
getting  it  out  This  is  contradicted  by  Chris- 
man and  by  the  witness  Signor.  SIgnor 
says:  "I  saw  Bryant  start  to  draw  his  gun, 
and,  as  he  started  to  draw  the  gun,  Chet  hit 
him. '  Q.  At  the  time,  was  the  gun  out?  A. 
Yes;  he  grabbed  the  gun  and  hit  him  at  the 
same  time."  And.  in  answer  to  a  question 
on  cross-examination,  Signor  says,  "The  pis- 
tol was  out  of  Bryant's  clothing  when  Chris- 
man grabbed  it"  Gustln  testifies  that  plain- 
tiff in  error  found  fault  with  him  for  inter- 
fering in  the  fight  and  that,  on  Oustin's  re- 
plying that  any  American  citizen  had  a  right 
to  Interfere  when  a  man's  life  was  In  dan- 
ger, plaintiff  in  error  replied  that  he  did  not 
intend  to  shoot  any  one  except  Chrisman. 
This  is  corroborated  by  the  positive  testi- 
mony of  Dougherty  to  the  same  effect 
There  is  an  attempt  to  show  by  Brower  that 
plaintiff  in  error  did  not  make  such  a  state- 
ment at  the  time  and  place  fixed  by  Oustln 
and  Dougherty;  but  Brower  came  in  after 
they  had  been  talking  several  minutes,  and 
did  not  bear  what  was  said  before  he  came 
in.  It  is  true,  Dougherty  testified  that  plain- 
tiff In  error  made  the  statement  that  he  m- 
tended  to  kill  him,  not  naming  the  person, 
but  in  a  conversation  In  which  Chrisman's 
name  was  mentioned  repeatedly,  and  refer- 
ring only  to  Chrisman,  after  Brower  came  in. 
Brower  says  he  did  not  hear  the  statement, 
and  certainly  would  have  heard  it  If  it  had 
been  made  while  he  was  there.  Brewer's 
opinion  that  he  would  be  certain  to  hear  any- 
thing said  in  a  room  in  which  there  were  a 
number  of  men  doing  more  or  less  talking 
is  not  sufficient  to  offset  Dougherty's  positive 
testimony,  or  to  Justify  an  imputation  of  per- 
jury on  Dougherty's  part.  We  are  of  opin- 
ion that  the  evidence  is  sufficient  to  sustain 
a  conviction. 

Another  assignment  of  error  Is  based  up- 
on the  refusal  of  the  court  to  give  the  fol- 
lowing instruction:  "Before  the  Jury  can  find 
the  defendant  guilty  of  felonious  assault  as 
charged  in  the  information,  they  must  find, 
beyond  all  reasonable  doubt,  that  the  de- 
fendant not  only  discharged  the  pistol  or 
firearm  referred  to  by  witnesses,  but  that  he 
did  it  with  felonious  Intent  to  kill  the  man, 
Chrisman,  with  whom  he  was  having  an  al- 
tercation. And,  if  the  prosecution  has  failed 
to  satisfy  the  Jury  beyond  all  reasonable 
doubt  upon  that  point,  then  you  will  find 
the  defendant  not  guilty."  This  instruction 
was  properly  refused.  If  plaintiff  In  error 
Intended  to  idll  Chrisman,  or  any  other  hu- 
man being,  not  in  self-defense,  under  the  cir- 
cumstances disclosed  by  the  evidence,  his 
offense  was  complete  before  the  pistol  was 
discharged.  The  discharge  of  the  pistol  was 
not  necessary  to  the  commission  of  the  felo- 
nious assault  If  the  Intent  of  plaintiff  in 
error  was  to  unlawfully  kill  any  human  be- 
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lag,  the  drawing  of  the  revolver,  or  the  at- 
tempt to  draw  It,  with  such  intent,  was  suf- 
ficient. 

Another  assignment  of  error  is  based  npon 
the  following  instruction  given  by  the  court: 
"The  Jury  are  Instructed  that  the  natural 
and  probable  consequences  of  every  act  de- 
liberately done  by  a  person  of  sound  mind 
are  presumed  to  be  intended  by  the  author 
of  such  act,  and  if  the  jury  believe  from  the 
evidence  In  the  case,  beyond  a  reasonable 
doubt,  that  the  defendant,  Frank  Bryant,  did 
shoot  at,  towards,  or  against  the  said  Ches- 
ter D.  Chrisman,  as  charged  in  the  informa- 
tion, and  that  the  natural  and  ordinary  con- 
sequences of  such  shooting  would  be  the 
death  of  the  said  Chester  D.  Chrisman,  then 
the  presumption  of  law  is  that  the  said  Bry- 
ant did  shoot  at,  towards,  or  against  Chester 
D.  Chrisman  with  intent  to  kill  him;  and  if 
the  shooting  was  done  purposely,  and  with 
premeditated  malice  or  cruelty,  or  with  crim- 
inal negligence,  the  Jury  should  find  the  de- 
fendant guilty  of  felonious  assault,  as  char- 
ged In  the  Information."  It  peems  that  if  the 
discharge  of  the  piBt(d  was  the  result  of  neg- 
ligence, although  the  negligence  were  crimi- 
nal, it  was  not  discharged  purposely  or  in- 
tentionally, and  that  no  intent,  criminal  or 
otherwise,  can  be  coupled  with  or  inferred 
from  mere  negligence.  If  the  pistol  was  dis- 
charged "with  criminal  negligence,"  and 
death  had  resulted,  it  Is  evident  that  the 
crime  of  plaintiff  in  error  could  have  been 
no  greater  than  Involuntary  manslaughter, 
in  which  there  is  no  element  of  intent  to  kill. 
The  instruction,  in  so  far  as  it  charges  that 
an  intent  to  kill  is  a  presumption  of  law 
arising  from  a  shooting  done  with  criminal 
negligence,  does  not,  in  our  opinion,  state  the 
law  correctly.  The  intent  to  kill  is  an  im- 
portant and  necessary  element  in  the  of- 
fense of  which  plaintiff  in  error  was  con- 
victed. We  cannot  say  that  the  jury  would 
have  found  plaintiff  in  error  guilty  of  a 
felonious  assault  if  they  had  not  been  in- 
structed that  criminal  negligence  in  the  dis- 
charge of  the  revolver  would  authorize  such 
finding. 

The  Jury  found  plaintiff  In  error  guilty  of 
a  felonious  assault  as  charged  in  the  infor- 
mation. It  is  claimed  that  this  verdict  is  in- 
sufficient to  sustain  the  Judgment  and  sen- 
tence. The  argument  is  that  this  language 
does  not  suiSciently  Indicate  any  felony 
known  to  our  law,  and  can  be  effective,  at 
most,  only  as  a  conviction  of  a  simple  as- 
sault. It  is  true,  the  words  "felonious  as- 
sault" are  not  used  in  any  of  our  statutes  as 
a  definition  of  any  crime.  But  a  felonious 
assault  is  charged  in  the  information,  to  wit, 
an  assault  with  intent  to  commit  murder. 
Plaintiff  in  error  is  found  guilty  of  a  feloni- 
ous assault  as  charged  in  the  information. 
We  are  of  the  opinion  that  this  is  sufficient 
Verdicts  are  not  required  to  be  of  any  par- 
ticular form,  or  to  use  technical  language. 
The  meaning  of  this  verdict  is  not  doubtful. 


See  Cook  t.  Territory,  8  Wyo.  110,  4  Pac. 
887.  For  error  In  the  instruction  in  regard 
to  criminal  negligence,  the  Judgment  is  va- 
cated and  set  aside,  and  the  cause  is  re- 
manded for  a  new  trial. 

GROESBECK,  0.  J.,  and  POXTBE.  J.,  con- 
cur. 


(5  Wyo.  329) 


In  re  BOULTER. 


(Supreme  Court  of  Wyoming.     May  29,  1895.) 

GkAND  JubT  —  CBANOS  of  StSTBM  —  CONSTITO- 

TioNAi,  Law— Frocedukk  bt  Infokuation 
—Due  FKUCE6S  of  Law. 

1.  A  judgment  of  conviction  cannot  be  at- 
tacked, as  havinfj  been  obtained  without  "due 
process  of  law,"  because  the  procedure  wag  by 
uformation  instead  of  by  indictment. 

2.  Under  Const,  art.  1,  i  0,  authorizing  th» 
legislature  to  "change,  regulate,  or  abolish  the 
grand-jury  system,  the  grnnd-jury  system  may 
be '  continued  in  use  concurrently  with  the  in- 
formation method  of  procednre. 

3.  Const  art  1,  §  34,  providing  that  "all 
laws  of  a  general  nature  shall  have  a  uniform 
operation,"  does  not  invalidate  Sess.  Laws  1890- 
91,  c.  09.  providing  for  the  prosecution  of  felonies 
by  information  after  a  preliminary  hearing,  and 
prohibiting  the  use  of  the  grand-jury  system,  ex- 
cept when  called  iuto  use  at  the  discretion  of  a 
court  of  superior  jurisdiction. 

4.  Sess.  LawK  l.^!)(^-y^.  e.  59,  changing  and 
regulating  the  grand-jury  system  by  reducing 
the  number  of  grand  jurors,  and  by  proviiling 
that  a  grand  jury  shall  be  oummoned  only  when 
ordered  by  court,  and  also  providing  for  prose- 
cution by  information  and  the  procedure  there- 
under. Is  not  unconEltitutional,  as  containing  more 
than  one  subject 

5.  As  the  legislature  may  enact  new  laws 
covering  the  same  subjects  without  reference 
specially  to  existing  laws,  the  fact  that  Sess. 
Laws  1890-91,  c.  69.  changing  the  number  of 
grand  jurors,  and  providing  for  the  prosecution  of 
felonies  by  information,  provides  that  the  pro- 
visions relating  to  indictments,  writs,  process,  etc., 
and  all  other  proceedings  in  cases  of  indictments, 
shall  be  applicable  to  informations  and  proceed- 
ings thereunder  as  "near  as  mfty  be,"  does  not 
render  the  act  unconstitutional,  as  amending  pro- 
visions of  prior  laws  by  implication  without  re- 
enacting  them  at  length. 

6.  A  conviction  on  an  Information,  verified 
by  the  district  attorney  merely  on  information 
and  belief,  is  not  in  derogation  of  defendant's  con- 
stitutional guaranty  that  no  warrant  shall  is- 
sue but  on  "probable  cause,  supported  by  affi- 
davit," where  the  prosecution  was  in  fact  predi- 
cated on  an  aflidavit  filed  before  a  magistrate 
and  the  notion  of  that  officer  in  holding  defend- 
ant for  trial. 

Application  by  Colllngwood  Boulter,  other- 
wise called  Charles  Boulter,  for  a  writ  of 
habeas  corpus.  Petitioner's  demurrer  to  the 
answer  of  the  sheriff  overruled,  and  petitioner 
remanded  to  the  custody  of  that  officer. 

B.  B.  Esteb,  for  petitioner.  Benjamin  P. 
Fowler,  Atty.  Gen.,  and  John  C.  Bnird,  Proa. 
Atty.,  for  respondent  Laramie  County. 

GROESBECK,  C.  J.  The  petitioner  seeks 
a  discharge  from  the  custody  of  the  sheriff  of 
Laramie  county,  by  whom  he  is  held  under 
and  by  virtue  of  a  mittimus  of  the  district 
court  for  that  county,  having  been  convicted 
of  the  crime  of  manslaughter  In  said  court. 
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and  sentenced  under  said  conviction.  The  for- 
mer proceeding  In  tills  court  unda:  writ  of 
habeas  corpus  was  to  secure  the  admission  of 
the  petitioner  to  ball  pending  the  proceedings 
in  error  In  this  court,  which  he  was  about  to 
luEtltute.  and  his  application  was  refused. 
In  re  Boulter,  39  Pac.  875,  The  illegality  of 
the  Imprisonment  of  the  petitioner  Is  alleged 
In  hlR  petltl<m  to  be  that  he  was  placed  on 
trial  and  convicted  upon  an  Information  char- 
ging him  with  the  crime  of  murder  In  the 
second  degree,  which  was  verified  only  upon 
information  and  belief,  and  not  upon  oath  or 
affirmation,  as  required  by  article  1,  |  14.  of 
the  constitution  of  this  state,  and  the  fourth 
amendment  to  the  federaJ  constitution:  that 
he  has  been  therefore  deprived  of  his  liberty 
without  due  process  of  law;  that  the  statute 
ouder  which  the  information  against  him  was 
filed  is  violative  of  the  constitution  of  the 
state;  and  that  such  trial  as  he  has  had  under 
such  information  Is  not  "due  process  of  law," 
within  the  meaning  of  the  federal  and  state 
constitutions.  The  sheriff  charged  with  hla 
detention  made  answer,  reciting  that  the  pe- 
titioner Is  held  by  virtue  of  the  commitment 
of  the  district  court,  and  further  slates  that 
petitioner  was  on  the  23d  day  of  November, 
A.  D.  IS'.M,  duly  charged,  upon  the  affidavit 
of  Joslah  A.  Van  Orsdel,  with  the  crime  of 
murder  In  the  first  degree,  before  a  Justice  of 
the  pea'^  for  I^ ramie  county,  and  that  upon 
said  atlidnvtt  a  warrant  was  issued  by  said 
Justice  of  the  peace  for  the  arrest  and  deten- 
tlf»i  of  the  petitioner  upon  said  Pharee.  and 
that  he  was  arrested  and  detained  thereon  un- 
til a  preliminary  examination  was  held  upon 
the  affldnvit  and  on  November  20,  1894,  the 
said  Jus«i'"e  found  that  there  was  probable 
cause  to  bellcTve  that  said  Boulter  was  guilty 
of  murder  In  the  second  degree,  and  that, 
therefore,  "he  be  held  to  answer  the  said 
charge  to  the  district  court  for  I^ramle  coun- 
ty forthwith  at  the  present  term  of  the  dlS' 
trlct  court  In  the  penal  sum  of  $5,000."  It  is 
further  alleged  In  the  answer  that  the  petition- 
er was  charged  with  the  crime  of  murder  In 
the  Second  degree  In  the  district  court,  the 
informntlon  being  based  upon  and  made  upon 
the  affidavit  filed  before  the  Justice  of  the 
peac?.  and  also  upon  a  transcript  of  tlie  pro- 
ceedings had  before  the  Justice,  which  was 
filed  In  the  office  of  the  clerk  of  the  district 
court  for  Laramie  county.  It  further  appears 
from  this  pleading  that  Boulter  pleaded  not 
guilty  to  the  Information,  and  did  not  except 
to  the  verification  of  the  Information  by  a 
motion  to  quash,  nor  by  plea  in  abatement, 
b.v  demurrer,  nor  by  pleading  in  bar.  This 
answer  is  demnrred  to,  and  upon  the  demurrer 
the  proceedings  were  submitted  to  the  court 
for  final  determination. 

1.  It  Is  nowtoolateto  challenge  procedure  by 
information  as.  not  "due  process  of  law,"  un- 
der ttie  constitutional  provisions  relating  there- 
to. The  matter  has  been  t)efore  this  court, 
and  our  decision  sustaining  such  a  procedure 
Is  upheld  by  an  overwhelming  welifht  of  au- 


thority. If  not  by  all  of  the  precedentSL  la  re 
Wright  3  Wyo.  478.  27  Pac.  665;  Rowan  v. 
State,  30  Wis.  129;  Hurtado  ▼.  California, 
110  U.  S.  616,  4  Sup.  Ct  111,  292. 

2.  We  have  before  us  a  question  never  di- 
rectly decided,  and  that  is  the  validity  of 
chapter  69  of  the  Session  Laws  of  1890-81. 
The  act  provides  for  the  prosecution  of  ail 
offenses  either  by  Indictment  or  by  informa- 
tion; for  the  procedure  in  cases  of  informa- 
tion; that  all  provisions  of  the  Criminal  Code 
relating  to  Indictments  shall  apply,  as  near  as 
may  be,  to  informations  and  all  prosecutions 
and  proceedings  thereon;  and  further  directs 
that  DO  grand  Jury  shall  be  summoned  or  re- 
quired to  attend  any  of  the  sessions  of  the 
district  courts,  unless  ardered  by  the  court  or 
Judge  thereof  in  vacation  or  recess.  When  ao 
summoned  and  ordored,  the  grand  Jury  is  to 
consist  of  12  men,  possessing  the  qualifica- 
tions of  petit  Jurors  in  the  district  court,  9  of 
whom  shall  concur  in  the  finding  of  an  indict- 
ment, and  that  the  findings  of  'the  district 
court  on  all  matters  connected  with  the  order- 
ing or  summoning  of  a  grand  Jury  shall  be 
final  and  conclusive,  and  not  subject  to  review 
by  any  court  or  Judge.  The  authority  for  this 
law  is  found  in  the  declaration  of  rights  In 
our  state  constitution  (article  1,  I  13),  which 
declares:  "Until  otherwise  provided  by  law, 
no  person  shall,  for  a  felony,  be  proceeded 
against  criminally,  otherwise  than  by  Indict- 
ment, except  In  cases  arising  In  the  land  or 
naval  forces,  or  in  the  militia,  when  in  actual 
service  in  time  of  war  or  puUlc  danger";  and 
In  section  9  of  the  same  article,  which  reads: 
"The  right  of  trial  by  Jury  shall  remain  in- 
violate in  criminal  cases,  but  a  Jury  In  civil 
cases  In  all  courts,  or  In  criminal  cases  in 
courts  not  of  record,  mjiy  consist  of  less  than 
twelve  men.  as  may  be  prescribed  by  law. 
Hereafter  a  grand  Jury  may  consist  of  twelve 
men,  any  nine  of  whom  concurring  may  find 
an  indictment,  but  the  leprlslature  may  change, 
regulate  or  abolish  the  giand  Jury  system." 

It  is  insisted  that  the  legislature,  under 
these  constitutional  provisions,  had  no  right 
to  retain  the  grand-Jury  system  and  proced- 
ure by  information,  but  must  provide  for  one 
or  the  other  of  these  methods  of  accusation, 
and  that  the  authority  conferred  by  the  con- 
stitution upon  the  legislature  to  change, 
regulate,  and  abolish  the  grand-Jury  system 
does  not  confer  the  authority  to  keep  that  sys- 
tem alive,  concurrently  with  the  Information 
method  of  procedure.  In  this  connection  the 
learned  counsel  for  petitioner  urges  that  the 
constitutional  provision  "that  all  -laws  of  a 
general  nature  shall  have  a  uniform  opera- 
tion" (article  1,  {  34,  Const.  Wyo.)  must  be 
applied,  and  that  it  Is  unjust  and  unconstitu- 
tional to  subject  one  man  to  an  accusation 
by  means  of  an  Infoi-matlon,  and  another 
by  an  indictment  found  and  returned  by  a 
grand  Jury,  at  the  caprice  of  the  prosecuting 
officer.  There  is  something  to  sustain  this 
view  in  the  case  of  In  re  Lowrle,  8  Colo.  511, 
9  Pac.  489,  where  an  act,  under  a  constitu- 
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tlonal  provision  word  for  word  like  onrs, 
was  denounced  as  unconstitutional  because, 
in  the  creation  of  certain  criminal  courts,  it 
was  provided  tliat  In  such  courts  there  should 
be  a  procedure  by  information,  while  In  oth- 
er counties  in  Colorado,  where  the  district 
courts  alone  had  Jurisdiction  of  criminal 
causes,  and  where  criminal  courts  were  not 
establistied,  the  method  of  accusation  re- 
mained as  before,— by  indictment  of  a  grand 
jury.  On  tills  point  the  learned  judge  deliv- 
ering the  opinion  of  the  court,  referring  to 
the  address  of  the  delegates  to  the  conven- 
tion that  framed  the  constitution  of  Colo- 
rado, and  as  their  understanding  of  the  im- 
port of  that  instrument  upon  the  question  in- 
volved in  the  case,  says:  "Concerning  the 
grand  jury,  the  address  stated,  under  the  ti- 
tle 'Bill  of  Rights,'  as  follows:  'The  gi-and- 
jury  system  has  been  so  modified  as  to  m&ke 
a  grand  jury  consist  of  twelve  men  instead 
of  twenty-three,  any  nine  of  whom  concur- 
ring may  find  a  bill;  and  the  question  wheth- 
er it  may  not  be  abolished  altogether  is  left 
to  the  legislature.'  This  portion  of  the  ad- 
dress to  the  people,  coupled  with  the  lan- 
guage of  the  instrument  itself,  shows  the 
understanding  of  the  framers  of  the  constitu- 
tion, and,  Inferentially,  the  understanding 
of  the  people,  that  it  was  the  expression  of 
their  will,  at  that  time,  that  the  grand  jury 
should  be  retained,  sul>ject  to  the  power  of 
the  legislature  to  abolish  it.  But  the  people 
conferred  on  that  body  no  power  to  abolish 
the  Institution  as  to  one  man,  leaving  it  in 
force  as  to  another;  no  power  to  abolish  it 
as  to  one  county,  and  not  as  to  all  the  coun- 
ties; and  certainly  no  power  to  enact  a  law 
which  would,  to  any  extent,  leave  it  to  the 
discretion  of  district  attorneys  or  examining 
magistrates  whether  an  individual  should 
have  the  advantage  of  an  investigation  by  a 
grand  jury,  or  be  put  to  a  public  trial  with- 
out such  an  investigation."  In  this  opinion, 
evidently,  too  much  Importance  is  attached 
to  the  method  of  accusation  of  crime,  par- 
tictilarly  as  our  law  provides,  by  means  of 
a  preliminary  examination,  that  there  should 
be  an  investigation  by  a  judicial  officer  (a 
justice  of  the  peace)  of  the  accusation,  where 
the  accused  may  face  his  accusers,  and  have 
an  opportunity  to  establish  his  defense  if  be 
sees  lit  to  do  so,— an  opportunity  never  af- 
forded by  the  much-vaunted  grand-Jury  sys- 
tem, where  the  proceedings  are  in  secret, 
and  where  the  accused  or  his  witnesses  have 
no  rightful  place.  The  grand-jury  system 
had  its  origin  in  the  darkest  period  of  Brit- 
ish history,  and  no  witnesses  were  sworn, 
but  the  indictment  was  returned  upon  com- 
mon report.  The  accused,  if  acquitted  by 
a  petit  jury,  was  compelled  to  abjure  the 
realm,  and  the  alternative  was  punishment 
if  found  guilty,  and  banishment  if  innocent. 
Mr.  Justice  Matthews,  in  the  celebrated  case 
of  Hurtado  V.  California,  110  U.  S.,  at  page 
630,  4  Sup.  Ct.  Ill,  292.  well  says  "that  it  Is 
better  not  to  go  too  far  back  into  antiquity  for 


the  best  securities  for  our  'ancient  liberties/  " 
and  that  the  liberties  of  the  people  have  been 
preserved  and  developed  by  a  progressive 
growth  and  wise  adaptation  of  new  circum- 
stances and  situations,  rather  than  by  con- 
cessions wrung  from  reluctant  rulers.  He 
quotes  from  the  Commentaries  of  Sir  Wil- 
liam Blackstone  (4  Bl.  Comm.  310)  to  show 
that  the  information  system  is  as  ancient  as 
the  common  law  itself,  and  adds  these  words 
of  that  great  Jurist:  "And  as  to  those  of- 
fenses In  which  Informations  were  allowed 
as  well  as  indictments,  so  long  as  they  were 
confined  to  this  high  and  respectable  juris- 
diction, and  were  carried  on  in  a  legal  and 
regular  course  In  his  majesty's  court  of  the 
king's  bench,  the  subject  had  no  reason  to 
complain.  The  same  notice  was  given,  the 
same  process  was  issued,  the  same  pleas 
were  allowed,  the  same  trial  by  jury  was 
had,  and  the  same  judgment  was  given  by 
the  same  judges,  as  If  the  prosecution  had 
originally  been  by  indictment."  True,  in- 
formations were  restricted  to  misdemeanors, 
and  that  was  at  a  time  when  a  crime  was  a 
felony  as  a  rule,  and  misdemeanors  the  ex- 
ception, and  when  many  felonies  were  pun- 
ished capitally.  However,  both  of  these 
methods  of  accusation  traveled  together  in 
those  bloody  days,  and  liave  ever  since  even 
in  the  federal  courts,  where,  for  offenses  less 
than  infamous,  informations  have  been  used, 
under  congressional  enactment  Wherever 
the  information  system  has  been  adopted,— 
and  it  is  a  favorite  in  many  states,— the  grand- 
jury  system  is  still  retained,  but  under  pe- 
strictions.  There  may  be  occasions  when  a 
secret  investigation  may  be  absolutely  neces- 
sary for  the  protection  of  the  citizen  and  so- 
ciety, and  we  see  no  objection  to  its  retention 
when  directed  by  a  judge  of  a  court  of 
boundless  jurisdiction  like  our  district  courts, 
and  when  it  may  be  presumed  that  public 
interests  require  it.  The  law  is  uniform,  or 
was  at  the  time  of  the  preliminary  investiga- 
tion of  this  case,  and  at  the  time  of  filing  the 
Information  in  the  district  court,  because  it 
required  a  judicial  preliminary  investiga- 
tion, either  by  a  grand  jury  upon  sworn  tes- 
timony or  by  a  magistrate  upon  evidence 
publicly  given  and  in  the  presence  of  the  ac- 
cused, with  a  right  on  his  part  to  cross-exam- 
ination and  to  produce  witnesses  in  bis  own 
behalf.  The  other  method  of  accusation 
known  to  the  English  law— a  presentation  of 
a  coroner's  jury,  "super  visum  corpore," 
which  was  a  sufficient  accusation— is  not  re- 
tained. But  we  have  substantially  the  Brit- 
ish method  of  indictment  and  information; 
the  latter  method  more  enlarged,  but  better 
guarded,  and  more  advantageous  to  the  ac- 
cused. 

The  record  of  this  case  discloses  that  the 
petitioner  had  a  preliminary  examination  up- 
on the  charge  of  murder  in  the  first  degree, 
and  that  he  was  held  to  answer  to  the  dis- 
trict court  for  the  crime  of  murder  in  the 
second  degree,  and  admitted  to  balL    It  was 
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bdd  by  this  court  tbat,  under  the  statutes 
then  In  force,  a  preliminary  examination  was 
necessary,  and  that  no  Information  could  be 
filed  against  the  petitioner  other  than  that  for 
which  he  was  held  for  trial  by  the  magis- 
trate, or  for  a  lower  grade  of  the  same  of- 
fense (State  v.  Boulter,  39  Pac.  884);  and 
'  the  question  arose  in  the  various  proceedings 
which  culminated  In  the  conTictlon  of  peti- 
tioner of  the  crime  of  manslaughter.  It  does 
not  lie  In  his  mouth  to  say  that  he  has  not 
been  accused  of  crime  under  every  safeguard 
that  modern  criminal  statutes  have  invented 
for  the  protection  of  tbe  accused.  He  has 
been  examined  under  tbe  more  humane  sys- 
tem, and  under  one  more  advantageous  to 
him,  and  he  Is  In  no  situation  to  complain. 
It  seems  clear  to  us  that  tbe  legislature  had 
the  right  to  retain  the  grand-jury  system,  and 
to  provide  for  accusation  by  information  as 
well  as  by  indictment,  under  tbe  authority 
given  by  constitutional  permission  to  "change, 
regulate,  or  abolish  the  grand-Jury  system." 
The  change  or  regulation  made  Is  restricting 
Its  operation,  and  providing  for  Its  use  at  the 
direction  of  a  court  of  8Ui)erior  jurisdiction, 
and  it  is  held  in  abeyance  until  called  into 
action.  Some  other  system  may  be  devised 
to  be  used  until  it  Is  employed,  and  the  legis- 
lature has  Invented  or  rather  restored  the 
ancient  one  of  process  by  information  with 
an  enlarged  sphere  of  action,  and  under 
important  regulations  that  protect  the  rights 
of  tbe  accused.  The  provision  for  the  dual 
system  of  accusation  is  not  fatal  to  the  act. 

3.  The  statute  Is  further  challenged  on  the 
ground  that  it  contains  more  than  one  sub- 
ject, both  In  the  title  and  in  the  body  of  the 
biU.  The  constitution  provides  that  "no  bill, 
except  general  appropriation  bills  for  tbe  co- 
Jlflcation  and  revision  of  the  laws,  shall  be 
passed  containing  more  than  one  subject, 
which  shall  be  clearly  expressed  in  its  title; 
but  if  any  subject  is  embraced  in  any  act, 
which  Is  not  expressed  in  the  title,  such  act 
shall  be  void  only  as  to  so  much  thereof  as 
shall  not  be  so  expressed."  Ccmst  Wyo.  art. 
3,  I  24.  The  title  to  the  act  is  as  follows: 
"An  act  to  change  and  regulate  the  grand 
jury  system  by  reducing  the  number  of  grand 
jurors,  providing  that  a  grand  jury  shall  be 
summoned  only  when  ordered  by  the  court, 
and  providing  for  prosecution  by  information 
and  the  procedure  thereunder.",  The  act 
very  faithfully  carries  out  the  matters  indi- 
cated in  the  title,  and  nothing  is  embraced 
in  the  act  but  what  Is  clearly  expressed  in 
the  title.  Nothing  is  "crouched  in  the  jun- 
gle" of  the  bill,  nor  "colled  up  in  its  folds," 
to  mislead  the  legislator  or  the  citizen.  The 
title  is  a  true  index  to  the  act,  and  discloses 
the  objects  of  legislation.  The  only  objection 
that  may  be  urged  to  the  act  is  the  duality  of 
subjects  of  legislation  embraced  therein, — 
one  to  regulate  the  grand-Jury  system  by  re- 
ducing the  number  of  grand  Jurors,  and  by 
calling  it  into  operation  only  when  ordered  by 
the  court;   and  the  other  to  provide  procedure 


by  hiformation.  Are  not  these  subjects  of 
legislation  but  subordinate  to  the  main  pur- 
pose of  the  statute,— the  accusation  of  per- 
sons accused  of  crime?  Two  methods  are 
provided  for,— <Mie  by  Indictment,  and  one  by 
information,— both  of  which  are  time-honor- 
ed, and  both  of  which  are  continued;  the 
latter  with  a  larger  field  than  the  former, 
but  the  former  still  to  be  used  when  a  court 
or  Judge  shall  call  it  into  operation.  Be- 
cause there  are  redundant  expre3si,<»is  or 
needless  details  of  the  objects  of  the  act  or 
of  the  subjects  of  legislation,  the  act  is  not 
invalidated  thereby,  so  long  as  the  subjects 
of  legislation  are  congruous,  cognate,  or  ger- 
mane, and  in  furtherance  of  the  general  sub- 
ject of  tbe  enactment,  even  though  tbe  act 
may  authorize  many  things  of  a  diverse  na- 
ture to  be  done.  The  constitutional  provision 
must  be  reasonably  construed,  for  a  narrow 
construction  would  impede  legislation  to  such 
a  degree  that  none  but  a  precisian  could  suc- 
cessfully draft  a  valid  oiactment.  If  tbe 
unities  of  Iegislati<m  are  preserved,  and  the 
distinct  provisions  are  but  parts  of  a  whole 
and  essential  to  the  whole,  the  constitutional 
requirement  is  met,  as  the  integers  of  statu- 
tory law  are  not  enumerated  by  the  constitu- 
tion, and  therefore  the  legislature  is  at  lib- 
erty to  rnalne  such  divisions  of  the  general 
subject  of  legislation  as  It  thinks  proper,  if 
it  confines  each  statute  to  a  single  subject, 
and  the  subordinate  subjects  are  restricted 
to  the  legitimate  offspring  of  the  main  sub- 
ject In  Missouri  it  was  held,  under  a  con- 
stitutional provision  akin  to  ours,  that  the 
definition  of  crimes  and  the  procedure 
against  persons  accused  of  committing  them 
might  very  proi)€rly  be  embraced  in  one  bill. 
State  V.  Brassfield,  81  Mo.  151.  In  the  state 
of  Washington  a  section  of  an  act  like  tbe 
one  under  our  consideration  was  assailed  as 
void,  because  it  dispensed  with  grand  juries 
tmless  ordered  by  the  court;  and  this  sub- 
ject was  asserted  not  to  be  within  tbe  title 
of  the  act,  which  only  related  to  proceedings 
by  information,  and  was  a  separate  and  dis- 
tinct subject  not  mentioned  in  the  title;  and 
the  constitutional  provision  like  ours  was  in- 
voked in  support  of  this  view,  but  the  unani- 
mous opinion  of  the  court  was  that  the  sec- 
tion of  the  act  referred  to  was  within  the 
title,  as,  in  providing  for  proceedings  by  in- 
formation, the  necessity  for  a  grand  jury 
was  dispensed  with  when  such  proceedings 
were  employed,  and  that  the  same  act  con- 
sequently could  very  well  provide  that  grand 
jurors  should  not  be  summoned  except  in  the 
CMitlngency  therein  mentioned.  The  court 
further  held  that  the  section  providing  for  a 
grand  jury  conditionally  did  not  bring  an- 
other subject  in  the  act  in  the  sense  contem- 
plated by  tbe  constitutional  provision  permit- 
ting but  one  subject  to  be  embraced  In  an  act, 
as  it  was  not  within  the  spirit  or  reason  of 
the  prohibition,  and,  the  subject  of  the  act 
relating  to  prosecutions  for  crimes,  the  mat- 
ters therein  legislated  upon  were  all  properly 
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Included  within  the  act  In  re  Raflerty 
(Wash.)  25  Pac.  466.  This  case  Is  directly 
In  point,  and  goes  further  than  we  are  com- 
pelled to  go  In  this  case.  Here  the  provisions 
relating  to  the  summoning  of  a  grand  jury 
are  incorporated  In  the  title,  while  in  Wash- 
ington the  title  contained  no  reference  to 
such  provisions,  and  the  court  held  that  the 
omission  was  not  fatal.  Indeed,  the  question 
'  is  not  one  of  first  impressions  in  this  court, 
but  was  extensively  treated  of  in  the  case  of 
In  re  Board  of  Oom'rs  of  Johnson  Co.,  32  Pac. 
850,  where  the  act  was  held  not  to  fall  within 
the  constitutional  ban.  Suth.  St  Const  §  76 
et  seq.;  23  Am.  &  Bng.  Bnc.  Law,  229.  The 
action  of  the  legislature  recently  in  separat- 
ing the  subjects  embodied  in  the  act  under 
consideration  is  not  of  any  weight,  as  such 
action  may  have  been  taken  through  cau- 
tion; and  it  is  the  duty  of  the  courts,  and 
not  of  the  legislature,  to  construe  an  act,  and 
to  consider  its  constitutionality,  although  a 
legislative  construction  Is  sometimes  entitled 
to  great  attention  and  respect  The  late  acts 
contain  some  new  provisions,  and  the  origi- 
nal statute  under  consideration  is  continued 
in  force  by  each  of  the  later  statutes  In  pend- 
ing cases,  and  as  to  all  offenses  committed 
prior  to  the  time  it  takes  effect;  and  so  it 
seems  that  the  act  amended  was  continued 
in  force  In  this  respect  by  those  separating 
its  provisions  into  new  and  Independent  acts. 
Sess.  Laws  1805,  cc.  114,  123. 

The  further  objections  to  the  act  challenged 
by  this  proceeding  need  but  passing  notice. 
It  is  asserted  that  It  amends  provisions  of 
prior  laws  by  implication  without  re-enacting 
them  at  length,  but  the  legislature  Is  not 
compelled  to  resort  to  the  amendment  of  pri- 
or laws,  but  may  enact  new  legislation  cov- 
ering the  same  subjects  without  reference 
specifically  to  existing  laws.  The  provisions 
of  the  Criminal  Code  relating  to  indictments, 
writs,  process,  Issuance  and  service  thereof, 
motions,  pleadings,  trials,  and  punishments, 
and  ail  other  proceedings  in  cases  of  indict- 
ment, are  applied  to  informatI(His  and  prose- 
cutions and  proceedings  thereunder,  "as  near 
as  may  be."  The  legislature  certainly  bad 
the  right  to  mold  past  legislation  to  con- 
form to  the  changes  in  the  system  of  prose- 
cutions, and  to  enact  new  regulations  re- 
garding the  number  of  a  grand  Jury  to  be 
summoned  when  ordered,  and  tlie  number  of 
that  body  required  to.  find  a  true  bill,  without 
particular  reference  to  prior  statutes  contain- 
ing provisicms  relating  to  the  same  subjects, 
in  the  exercise  of  Its  right  to  legislate  Inde- 
pendently of  antecedent  legislation. 

4.  The  information  charging  murder  in  the 
second  degree,  upon  the  trial  under  which 
the  petitioner  was  convicted  of  manslaughter, 
was  verified  upon  the  information  and  belief 
of  the  prosecuting  attorney,  which  was  al- 
lowed by  the  statute,  and  this  proceeding  is 
claimed  to  be  in  violation  of  petitioner's 
rights.  The  constitutional  guaranty  that  no 
warrant  shall  Issue  but  upon  probable  cause, 


supported  by  affidavit  particularly  describing 
the  person  to  be  seized,  is  held  to  annul  the 
information  in  this  case,  verified  upon  inform 
mation  and  belief,  which  It  Is  claimed  does  ' 
not  support  the  warrant  and  is  not  probable 
cause.  But  the  answer,  with  the  accompany- 
ing records,  discloses  that  there  was  probable 
cause  for  the  Information  filed  In  the  dls-- 
trlct  court,  as  It  was  predicated  upon  the  af- 
fidavit filed  before  the  magistrate,  the  In- 
quiry before  that  officer,  and  the  action  of  the 
magistrate  holding  the  petitioner  for  trial  for 
murder  In  the  second  degree,— for  a  lesser 
offense  tlian  was  charged  in  the  information 
before  the  magistrate.  The  case  falls  within 
the  ruling  of  the  supreme  court  of  Colorado 
In  the  case  of  Brown  v.  People,  36  Pac  1040, 
under  a  statute  similar  to  ours  In  this  re- 
spect The  defendant  attacked  an  Informa- 
tion verified  upon  information  and  belief,  and 
It  was  held  that  he  must  show  or  it  must 
affirmatively  appear  that  no  preliminary  ex- 
amination was  had  before  be  could  challenge 
the  informal  verification  of  the  information, 
as  it  was  not  necessary  to  disclose  In  the  in- 
formation  that  a  pr^mlnary  examination 
was  had.  Washburn  v.  People,  10  Mich. 
372.  The  verification  by  the  prosecuting  of- 
ficer upon  information  and  belief  was  held 
sufficient  where  a  preliminary  examination 
was  had,  since  the  arrest  of  the  party  char- 
ged must  have  been  made  upon  warrant  is- 
sued upon  the  requisite  affidavit  before  the 
examining  officer,  which  were  required  to 
be  delivered  to  the  clerk  of  the  comi;  having 
jurisdiction  of  the  offense;  and,  in  the  ab- 
sence of  proof  to  the  contrary,  a  preliminary 
inquiry  would  be  presumed  to  have  been  in- 
stituted. In  this  case  before  us,  the  show- 
ing of  the  proper  initial  affidavit  before  the 
magistrate,  verified  positively,  and  the.  pre- 
liminary Inquiry  and  holding  tor  trial  upon 
the  charge  informed  against  to  the  district 
court  affirmatively  appear;  and  there  wag 
"probable  cause,  supported  by  affidavit" 
within  the  meaning  of  our  constitution.  The 
knowledge  of  the  prosecuting  attorney  was 
not  founded  on  information  and  belief  alone, 
but  was  based  upon  an  affidavit  charging 
the  offense  In  positive  language,  and  not  up- 
on information  and  belief,  and  upon  the  Judi- 
cial inquiry  by  the  examining  magistrate  re- 
sulting In  the  holding  of  the  petitioner  to 
answer  for  the  offense  with  which  he  w& 
fharged  by  the  information  in  the  district 
court  and  upon  which  he  was  there  tried. 
The  verification  to  the  information  filed  in 
the  district  court  although  made  by  the  pub- 
lic prosecutor  upon  information  and  belief,  ' 
was  based  upon  the  preliminary  examination, 
and  embodied  the  result  of  that  judicial  in- 
quiry, and  this  was  sufficient 

The  points  raised  in  this  proceeding  have 
been  patiently  considered  by  this  court  al- 
though they  might  all  have  been  raised  in 
proceedings  in  error  without  resorting  to  ha- 
beas corpus.  Where  the  writ  of  habeas  cor- 
pus has  issued  from  this  court  the  petitioner 
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has  at  times  been  brongbt  before  It  in  cases 
arising  la  the  county  of  this  state  where  the 
court  has  been  held,  but  it  must  not  be  un- 
derstood that  this  case  and  others  that  have 
preceded  it,  where  the  petitioner  has  been 
brought  into  court,  must  be  followed  as  prec- 
edents. No  objection  has  been  raised  to  such 
action,  and  this  court  has  not  considered  it 
The  practice  is  not  one  to  be  commended, 
and  it  is  doubtful  if  this  court  is  required  to 
hare  the  prisoner  before  It  at  a  hearing  upon 
habeas  corpus. 

The  demurrer  to  the  answer  of  the  sberifC 
of  Laramie  county  is  overruled,  and  the  peti- 
tioner is  remanded  to  the  custody  of  that 
officer. 

dONAWAY  and  POTTER,  J  J.,  concur. 


(6  W70.  SiS) 

O'KEBFE  V.  FOSTER  et  aL 

(Supreme  Court  of  Wyoming.     May  29,  1895.) 

HoDincATioy  or  Jddombst — ^Fokeoloscrb  or 
HoRTOAOB  op  Dbcbdbkt. 

1.  A  judgment  against  an  administrator  may 
l>e  vacated  or  modified,  at  the  instance  of  a  gen- 
eral creditor  of  the  estate,  on  tlie  ground  of  il- 
legality in  proceedings  prior  to  the  judgment,  or 
in  the  jndRment  itself. 

2.  A  motion  to  modify  a  jndgment,  with  due 
notice  thereof,  filed  during  the  term  at  which  the 
judgment  is  rendered,  may  be  heard  at  the  &a- 
stting  term. 

3.  Where  an  administrator  appears  in  a  suit 
against  him  for  foreclosure  of  a  mortgage,  the 
petition  in  which  does  not  aver  presentation  of 
the  claim  in  suit,  nor  waive  recourse  against  the 
estate,  judgment  by  default  against  him. for  a 
deficiency  and  for  attorney's  fees  is  erroneous, 
under  Sess.  Laws  1890-01,  c.  70,  sul)c.  14,  S  0, 
requiring  presentation  of  a  claim  against  a  dece- 
dent to  the  personal  representative  before  action 
brought,  except  where  the  action  is  to  enforce  a 
mortgage,  and  the  petition  expressly  waives  all 
recourse  against  the  property  of  the  estate,  and 
Itroviding  uiat  no  counsel  fees  shall  be  recovered 
unless  the  claim  has  been  so  presaited. 

Error  to  district  court,  Laramie  county; 
Richard  H.  Scott,  .Indge. 

Action  by  Julia  O'Keefe  against  Joel  Ware 
Foster,  receiver,  and  (jolin  Hunter,  adminis- 
trator, for  reformation  of  note  and  mortgage 
executed  by  decedent  in  his  lifetime,  for  fore- 
doeure  of  mortgage,  and  for  judgment  for 
attorney's  fees  and  deficiency.  No  defense 
was  interposed  by  administrator,  although 
the  petition  did  not  aver '  presentation  of 
claim,  or  waive  recourse  against  estate  of  de- 
cedent Judgment  as  prayed  in  petition,  but 
modified  at  a  subsequent  term,  upon  motion 
of  Foster,  representing  creditors  of  decedent, 
supported  by  affidavit  showing  nonpresenta- 
tlon  to  administrator,  filed  during  term  at 
which  jndgment  was  rendered  upon  notice  to 
plaintiff.     Affirmed. 

Walter  R.  StoU,  for  plaintiff  In  oror.  Baird 
&  Churchill  and  B.  F.  Fowler,  for  defendant 
In  error  Foster.  B.  W.  Breckons,  for  defend- 
ant In  error  the  administrator. 


GBOESBECB:,  C.  J.  The  original  action 
was  instituted  in  the  district  court  for  Lara- 
mie county  by  the- plalntifC  In  error  against 
Hunter,  as  administrator  of  the  estate,  and 
certain  other  defendants  as  heirs  at  law,  of 
George  L.  Beard,  deceased,  for  the  reforma- 
tion of  a  certain  promissory  note,  and  the 
mortgage  of  certain  realty,  securing  it,  exe- 
cuted by  said  Beard  In  his  lifetime,  for  a 
foreclosure  of  the  mortgage  when  reformed, 
and  for  judgment  for  attorney's  fees  and  for 
any  deficiency  arising  upon  the  sale  of  the 
mortgaged  property.  Judgment  and  decree 
in  default  was  for  the  plalntiflt  in  error,  and 
the  mortgaged  property  was  ordered  sold  to 
satisfy  the  debt  Upon  the  incoming  of  the 
report  of  the  sale,  and  the  confirmation  there- 
of, it  appeared  that  the  proceeds  of  the  mort- 
gaged property  were  Insufficient  to  meet  the 
amount  of  the  note;  and  judgment  was  ren- 
dered for  the  deficiency  against  the  adminis- 
trator, the  amount  thereof  to  be  paid  in  due 
course  of  administration.  At  the  same  term 
of  court  at  which  these  proceedings  were  had, 
the  defendant  in  error  Foster,  as  receiver  of 
the  Cheyenne  National  BanK,— a  creditor,  to 
a  large  amount,  of  the  estate  of  the  dece- 
dent—filed a  motion,  supported  by  affidavits, 
upon  due  notice  to  the  plaintiff  and  judg- 
ment creditor,  to  modify  the  judgment  and 
decree  by  striking  out  the  judgment  of  $100 
for  attorney's  fees,  and  for  the  deficiency,  on 
the  ground  that  the  claim  had  never  been 
presented  to  the  administrator  of  the  estate 
for  allowance  or  rejection.  At  a  subsequent 
term  of  the  court  this  motion  was  sustained, 
and  the  judgment  modified  by  striking  out 
the  judgment  for  attorney's  fees  and  for  the 
deficiency,  as  prayed  for  in  the  motion;  and 
proceedings  in  error  were  Instituted  In  this 
court  against  Foster,  as  receiver  of  the  bank, 
the  moving  party  In  the  court  below,  to  re- 
verse the  modification  of  the  judgment  or- 
dered and  entered  by  the  district  court  It 
was  Intimated  In  oi>en  court,  after  the  sub- 
mission of  the  cause,  that  the  administrator 
of  the  estate  was  a  necessary  party,  as  he 
must  be  In  court  In  order  to  be  bound  by  any 
judgment  that  should  be  rendered  by  this 
court;  and  subsequently  the  administrator 
appeared  by  his  attorney,  and  asked  to  be 
made  a  party  defendant  In  the  proceedings 
In  error  In  this  cause.  This  motion  was 
granted,  and  there  Is  no  necessity  for  review- 
ing the  question  as  to  whether  or  not  there 
is  such  a  defect  In  parties  here  as  would 
preclude  ns  from  deciding  the  cause  on  its 
merits,  as  the  appearance  of  the  administra- 
tor Is  tantamount  to  his  being  brought  into 
court  by  service  of  a  summons  In  error. 
Hammond  v.  Hammond,  21  Ohio  St  620. 

The  petition  does  not  aver  the  presentation 
of  the  claim  to  the  administrator,  nor  is  re- 
course against  the  estate  of  the  decedent 
waived  therein.  No  objection  was  taken  to 
this  omission  by  the  administrator,  and  judij- 
ment  was  rendered  by  default  against  him, 
after  the  sale  of  the  mortgaged  premises  for 
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the  deficiency,  Including  the  amount  of  ?100 
fw'an  attorney's  fee,  to  be  paid  In  due  course 
of  administration.  The  statute  provides  that : 
"No  holder  of  any  claim  against  an  estate 
shall  maintain  any  action  thereon  unless  the 
claim  Is  first  presented  to  the  executor  or  ad- 
ministrator, except  in  the  following  case:  An 
action  may  be  brought  by  .any  holder  of  a 
mortgage  or  lien  to  enforce  the  same  against 
the  property  of  the  estate  subject  thereto, 
where  all  recourse  against  the  property  of 
the  estate  [Is]  expressly  waived  in  the  com- 
plaint [petition],  but  no  counsel  fees  shall  be 
recovered  in  such  action  unless  such  claim 
be  so  presented."  Sess.  Laws  1890-91,  pp. 
271,  272,  c.  70,  subc.  14,  §  9.  The  statute  fur- 
ther provides  for  the  publication  of  .i  notice 
to  the  creditors  of  the  decedent  by  the  ad- 
ministrator or  executor  of  a  decedent's  estate 
within  30  days  after  letters  granted,  stating 
that  letters  testamentary  or  of  administra- 
tion have  been  granted,  the  date,  and  re- 
quiring all  persons  having  claiuis  against  the 
estate  to  exhibit  them  for  allowance  within 
a  specified  time.  All  claims  against  the  es- 
tate arising  upon  contracts,  whether  due,  not 
due,  or  contingent,  must  be  presented  within 
the  time  limited  In  the  notice,— six  months 
and  one  year,— or  they  are  barred  forever; 
the  only  exception  being  that  of  a  claimant 
who  had  no  notice,  by  reason  of  being  absent 
from  the  state.  In  which  case  the  claim  may 
be  presented  before  a  decree  of  distribution 
is  entered.  Id.  {§  2,  3.  If  the  executor  or 
administrator  refuse  or  neglect  to  indorse 
on  a  claim  his  allowance  or  rejection,  with 
the  day  and  date  thereof,  such  neglect  or 
i-efusal  Is  deemed  to  be  a  rejection  on  the 
tenth  day  after  the  claim  is  presented  to  him. 
Id.  i  5.  These  provisions  of  the  Probate 
Code  are  the  ones  applicable  to  the  case  at 
bar,  and  are  the  usual  statutory  provisions 
for  the  presentation  of  claims,  and  the  penal- 
ty for  nonpresentation  within  the  required 
time.  Three  points  arise  in  the  case,  and 
they  will  be  considered  separately: 

1.  Had  Foster  the  right  to  question  the 
judgment,  he  being  a  stranger  to  the  orig- 
inal action,  and  in  no  wise  Interested,  save 
as  a  representative  of  a  creditor  of  the  es- 
tate of  the  decedent?  We  think  his  interest 
as  a  creditor  is  suflicient,  and  that  he,  with 
the  other  creditors,  had  the  right  to  Inquire 
into  the  legality  of  the  judgment,  inasmuch 
as  the  judgment  for  the  deficiency  arising 
upon  the  sale  must,  of  necessity,  swell  the 
liabilities  of  the  estate,  and  leave  a  smaller 
amount  to  be  distributed.  While  it  Is  true, 
as  a  general  rule,  that  a  judgment  will  not 
be  set  aside  or  vacated  at  the  motion  of  a 
third  pereon,  not  a  party  to  the  action,  as 
such  parties  would  probably  have  the  right 
to  impeach  a  judgment  collaterally  whenever 
it  comes  In  conflict  with  their  rights,  if  It 
was  founded  on  fraud  or  collusion,  there  are 
cases  where  adequate  protection  would  not 
be  afforded  by  these  means,  and  creditors 
have  the  right  to  proceed  dire<-tly   for  the 


vacation  or  modification  of  a  judgment  which 
fraudulently  abridges  their  own  rights  and 
remedies.  An  invalid  Judgment  by  confes- 
sion was  set  aside  at  the  Instance  of  a  Junior 
Judgment  creditor,  upon  notice  to  the  plain- 
tiff. Bernard  v.  Douglas,  10  Iowa,  370.  A 
Judgment  against  an  administrator  may  be 
vacated  at  the  Instance  of  the  heirs,  where 
the  conduct  of  the  former  Is  so  negligent  as 
to  leave  the  latter  no  other  remedy,  and  there 
is  a  good  defense  not  presented  by  the  de- 
fendant. Smith  V.  Schwed.  9  Fed.  483.  See 
1  Black,  Judgm.  §  317.  So  It  would  seem 
that  any  lienor  or  Judgment  creditor,  or  any 
general  creditor,  of  an  estate  of  a  decedent, 
has  Bufflcieut  interest  in  a  judgment  render- 
ed against  an  administrator,  to  be  paid.  In 
due  course  of  administration,  to  inquire  In- 
to the  legality  of  the  proceedings  leading  up 
to  the  judgment,  and  the  Judgment  itself,  as 
such  a  general  creditor  is  directly  interested 
In  the  distribution  of  the  assets  of  the  es- 
tate. 

2.  Under  the  facts  of  this  case,  could  the 
Judgment  of  the  court  be  mo'dified  at  a  sub- 
sequent term  to  that  at  which  it  was  render- 
ed? It  is  the  rule  of  the  common  law,  ad- 
hered to  generally  in  most  of  the  states,  that 
after  the  expiration  of  the  term  the  court 
loses  control  of  its  Judgments  rendered  dur- 
ing that  term,  and  when  the  term  expires 
they  become  final,  and  the  court  has  no 
longer  any  power  to  vacate  or  modify  them. 
But  this  rule  is  subject  to  a  number  of  ex- 
ceptions, as  in  the  case  of  void  Judgments, 
for  the  misprision  of  the  clerk,  or  irregularity 
In  obtaining  the  judgment  or  order.  The  lat- 
ter grounds — of  clerical  misprision  and  irreg- 
ularity In  obtaining  the  Judgment— may  be 
by  motion,  under  our  statute,  while  for  fraud 
or  erroneous  proceedings  a  new  action  must 
be  brought.  Rev.  St.  ${  2701-2705.  A  Judg- 
ment may  be  carried  over  the  term  by  a  mo- 
tion to  vacate  or  modify  it,  filed  upon  notice 
at  the  term  at  which  it  was  rendered.  Such 
Is  the  case  here,  as  the  motion  to  modify, 
with  due  notice  thereof,  was  filed  during 
the  term,  although  not  granted  until  a  subse- 
quent term,  and  this  is  sufficient  to  warrant 
the  court  to  grant  the  relief  at  the  ensuing 
term.  Black,  Judgm.  $  310;  Goddard  v.  Ord- 
way,  101  U.  S.  745;  Smith  v.  Best  42  Mo. 
185.  As  the  motion  to  modify  the  Judgment 
In  the  case  at  bar,  with  the  supporting  affi- 
davits, was  filed  upon  due  notice  to  the  plain- 
tilT  below,  at  the  term  at  which  the  Judgment 
assailed  was  rendered,  the  motion  by  ad- 
journment was  carried  over  the  term,  and 
the  action  of  the  district  court  at  its  follow- 
ing term,  in  passing  upon  the  motion,  must 
be  sustained. 

3.  Was  the  action  of  the  court  below  In 
granting  the  motion  to  modify  erroneous? 
The  petition  did  not  aver  the  presentation  of 
the  claim,  and  did  not  expressly  waive  re- 
course against  the  estate.  If  the  attention  of 
the  court  below  had  been  called  to  the  mat- 
ter by  the  administrator,  by  demurrer  or  oth- 
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er  prot)er  pleading,  tbe  petlticn  woald  have 
been  held  Insufficient  The  terms  of  the  stat- 
ute are  imperative,  tliat  "no  holder  of  any 
claim  against  an  estate  shall  maintain  any 
action  thereon,  unless  tbe  claim  is  first  pre- 
sented to  the  executor  or  administrator";  and 
the  only  exception  is  In  the  case  of  tbe  fore- 
closure of  a  mortgage  or  lien  to  enforce  the 
same  against  the  property  of  the  estate  sul>- 
Ject  thereto,  where  all  recourse  against  the 
other  property  of  the  estate  is  expressly 
waived  in  the  petition,  but  no  counsel  fees 
can  be  recovered  in  such  an  action  without 
presentation  of  tbe  claim.  The  validity  of 
the  judgment  foreclosing  tbe  mortgage  is  not 
attacked,  and  no  objection  is  taken  as  to 
that,  but  merely  to  the  judgment  for  the  de- 
flcloicy  and  for  attorney  fees.  The  adminis- 
trator made  no  objection  to  the  pleading, 
and  it  may  be  claimed  that  as  he  waived  the 
nonpresentation  of  the  claim  the  question 
cannot  be  raised  now.  It  is  true,  as  a  gen- 
eral rule,  that  the  administrator  may  waive 
a  general  statute  of  limitations,  and  thus 
satisfy  the  conscience  of  tbe  testator  or  de- 
cedent, bot  that  in  the  matter  of  the  presen- 
tation of  the  claim  he  cannot  waive  the  stat- 
ute requiring  its  presentation,  and  in  such 
a  case  a  Judgment  would  be  considered  as 
against  him  personally,  and  the  estate  would 
not  be  bound.  Wood,  Lim.  Act  f}  188-199; 
7  Am.  &  Eng.  Enc.  Law,  2S2,  and  cases  cited. 
Contra:  Pepper  v.  SidweU,  36  Ohio  St  454. 
There  are  cases  to  the  contrary,  but  they  do 
not  contain  a  citation  of  authorities,  and  are 
evidently  ill  considered.  Our  statute,  bow- 
ever,  would  seem  to  operate  to  prevent  the 
administrator  from  waiving  tbe  general  stat- 
ute of  limitations,  for  "no  claim  shall  be 
allowed  by  the  executor  or  administrator 
which  is  debarred  by  the  statute  of  limita- 
tions." Sess.  Laws  1890-91,  c.  70,  subc.  14,  { 
8.  Tbe  statutory  role  requiring  the  presen- 
tation of  claims  is  a  wise  one,  founded  on 
enlightened  experience.  It  shuts  out  doubt- 
ful or  stale  claims,  secures  a  definite  knowl- 
edge of  the  liabilities  of  an  estate,  for  the 
benefit  of  heirs  and  creditors,  and  subjects 
all  of  the  claims  to  the  scrutiny  of  one  offi- 
cer or  trustee,  charged  with  the  duty  of  ad- 
ministration, and  who  gains  a  comprehensive 
knowledge  of  the  entire  affalra  of  the  dece- 
dent—a valuable  aid  In  detecting  spurious 
claims.  Without  such  a  provision  to  ascer- 
tain speedily  and  accurately  the  resources 
and  liabilities  of  an  estate  of  a  decedent,  the 
distribution  of  property  would  be  attended 
t>y  tedious  delays,  and  the  Interest  of  cred- 
itors and  distributees  postponed  to  suit  the 
caprice  of  claimants.  E>7en  judgments 
against  tbe  decedent  for  the  recovery  of  mon- 
ey must  be  presented  to  the  executor  or  ad- 
ministrator, like  any  other  claim,  under  our 
ctatbtes.  A  presentation  of  the  claim,  and 
its  disallowance,  or  m  delay  In  allowing  it 
equivalent  to  its  rejection,  is  then  a  neces- 
sary allegation  in  a  suit  against  an  executor 
«r  adminlstmtor,  under  th*  Probate  Code, 


as  the  right  to  sue  such  a  trustee  or  flducUry 
depends  solely  upon  the  disallowance  «f  the 
claim.  Where  a  judgment  is  rendered,  it  can 
only  be  iMild  in  due  course  of  administration, 
and  it  only  establishes  the  claim  in  tbe  same 
manner  as  if  allowed  by  the  administrator. 
In  order  to  maintain  an  action  against  an  ad- 
ministrator, except  to  enforce  a  lien  against 
specific  property  subject  to  it  there  must  be 
an  allegation  to  the  effect  tliat  the  claim  baa 
been  presented  and  rejected,  or  that  It  is  con- 
sidered rejected  upon  failure  to  allow  it  with- 
in the  statutory  period.  In  an  action  to  en- 
force a  lien  or  mortgage,  recourse  alone  must 
be  had  to  the  property  covered  by  the  lioi, 
unless  the  claim  is  first  presented.  As  tbe 
presentation  of  the  claim  was  neither  plead- 
ed nor  proved,  and  as  the  administrator  had 
no  right  to  waive  the  statute  requiring  the 
claim  to  be  presented,  the  judgment  was  er- 
roneous for  counsel  fee  and  deficiency  aris- 
ing upon  the  sale  of  the  mortgaged  realty; 
and  the  court  having,  upon  a  motion  timely 
Interposed,  corrected  tbe  error  by  modifying 
the  judgment  to  conform  to  the  law  and  the 
facts,  there  is  no  reason  for  disturbing  its 
action.  The  judgment  of  tbe  district  court 
modifying  the  Judgment  and  decree  is  af- 
firmed. 

CONAWAT  and  POTTER,  JJ.,  concur. 


(5  Wyo.  356) 
TBA  T.  CENTRAL  ASS'N  OF  WYOMING.! 
(Supreme  Conrt  of  Wyoming.  May  29,  1895.) 
Plbadit^o — Replicatios  —  Whbn  not  ITeckssabt 

— JUDOMBR*  OK  Pl.BAI>tXQB— How  VaOATBD. 

1.  In  proceedings  nnder  Rev.  St  U.  S.  I 

2326,  to  determine  an  adverse  claim  to  a  minenil 
location,  defendant  denied  plaintiff's  possession 
or  right  to  it,  or  his  compliance  with  the  federal 
statutes,  local  laws,  and  rules  of  miners,  as  al- 
leged in  the  petition,  and.  In  a  so-called  "cross 
petition,"  alleged  title  In  itself  by  compliance 
with  sudi  laws  and  regnlations,  and  asked  that 
its  title  be  quieted.  Bdd  that  since  under  Rev. 
St  S  2988,  the  allegations  of  the  "cross  petition" 
could  have  been  pleaded  as  a  defense  mider  the 
general  denial,  no  new  matter  was  set  up,  and 
a  reply  was  not  necessary. 

2.  Where  jndgment  was  rendered  for  de- 
fendant on  the  pl«Lding8  for  want  of  a  replica- 
tion, a  motion  to  set  aside  the  judgment  is  the 
proper  remedy,  and  no  motion  for  new  trial  is 
necessary. 

Error  to  district  court,  Laramie  connty; 
Richard  H.  Scott  Judge. 

Action  by  Cy  Iba  against  tbe  Central  Asso- 
ciation of  Wyoming  to  determine  advene 
claims  to  a  mineral  location.  From  a  Judg- 
ment for  defendant  on  the  pleadings,  plain- 
tiff brings  error.    Reversed. 

B.  W.  Mann,  for  plaintiff  in  error.  Baird 
ft  Cbnrchlll,  for  defendant  in  error. 

OROESBECK,  a  J.  This  action  was 
brought  In  the  district  conrt  for  Natrona 
county,  and  was  removed  upon  change  of 


1  Rehearing  pending. 
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yenue  to  the  district  court  for  Laramie  conn- 
ty.  The  amended  petition  of  the  plaintiff 
below,  who  Is  plaintiff  in  eanoi  here,  alleges 
the  citizenship  of  plaintiff;  that  defendant 
is  a  domestic  corporation;  that  the  plaintiff, 
except  against  the  paramount  title  of  the  I 
United  States,  is  the  legal  owner  of  the  S.  i 
W.  %  of  section  13  of  township  40  N.,  of 
range  79  W.,  In  Natrona  county,  In  the  state 
of  Wyoming,  and  under  and  by  virtue  of  a 
compliance  on  his  part  with  the  laws  of  the 
United  States  and  of  the  state  of  Wyoming, 
and  the  rules  and  regulations  of  the  Casper 
Mountain  mining  district,  within  the  limits 
of  which  the  premises  are  located,  in  rela- 
tion to  mineral  lands  of  the  United  States, 
the  plaintiff  is  entitled  to  the  possession 
thereof,  and  that  he  was  such  owner  on  the 
1st  day  of  February,  1892,  and  had  been 
for  a  long  time  prior  thereto  and  has  ever 
since  been  entitled  to  the  free  and  full  pos- 
session thereof;  that,  on  or  about  the  date 
last  aforesaid,  the  defendant,  by  its  agents 
and  employes,  entered  upon  and  took  posses- 
sion of  said  premises,  wrongfully  and  with- 
out the  consent  of  plaintiff,  and  wrongfully 
and  unlawfully  interferes  with  the  posses- 
sion of  the  plaintiff,  and  prevents  his  free 
and  full  possession  thereof,  and  wrongfully 
withheld  and  still  withholds  the  posseRsIon 
thereof  from  the  plaintiff,  to  his  damage  in 
the  sum  of  $1,000;  that  on  or  about  the  Ist 
day  of  February,  1802,  the  defendant  herein 
filed  his  application  for  a  patent  for  said 
above-described  premises,  calling  the  same 
the  "Jackass  Oil  Placer  Mining  Claim,"  In 
the  United  States  land  office  at  Douglas, 
Wyo.;  that  afterwards,  within  the  period  of 
publication  as  required  by  law,  the  plaintiff 
filed  In  said  land  office  his  protest  and  ad- 
verse claim  against  the  issuing  of  a  patent 
to  said  premises  to  the  defendant,  and  brings 
the  action  to  support  said  adverse  claim; 
that  plaintiff  has  necessarily  dlsbr-sed  in 
support  of  his  adverse  claim  certain  specific 
sums  for  the  expense  of  preparing  it  He 
therefore  prays  judgment  against  the  de- 
fendant for  the  recovery  of  the  full  and  free 
possession  of  said  premises,  for  the  sum  of 
$1,000  damages,  and  for  the  sum  of  $8T,  ex- 
pended In  support  of  said  adverse  claim,  and 
for  costs  of  suit.  The  answer  of  the  de- 
fendant admits  Its  corporate  existence,  de- 
nies the  allegation  of  citizenship  for  lack  of 
sufficient  knowledge  to  form  a  belief  as  to 
the  truth  or  falsity  of  such  allegation,  and 
specifically  denies  each  of  the  remaining  al- 
legations of  the  petition;  admitting,  howev- 
er, the  filing  of  the  application  for  a  patent 
for  the  oil  placer  mining  claim,  and  the  fil- 
ing of  the  protest  in  the  land  office  against 
the  issuance  of  a  patent  to  defendant,  and 
denying  for  lack  of  sufficient  knowledge 
thereof  the  alleged  disbursements  of  plain- 
tiff in  the  matter  of  making  his  protest  and 
adverse  claim.  For  a  second  defense  and 
cross  petition,  defendant  alleges  its  title,  ex- 
cept aa  to  the  paramount  right  of  the  gov- 


ernment to  the  premises,  by  virtue  of  Its 
compliance  with  the  acts  of  congress  and 
state  and  local  regulations,  and  its  ownership 
and  possesion  of  the  land,  and  prays  Judg- 
ment against  the  plaintiff,  that  its  title  to 
said  realty  be  freed  and  cleared  of  any  and 
all  claims  of  the  plaintiff,  and  for  costs.  As 
required  by  our  statute,  both  of  these  plead- 
ings ara  verified.  No  reply  or  answer  to  the 
defense  or  cross  petition  was  filed  by  the 
plaintiff.  The  cause  was  continued,  and 
leave  was  given  to  plaintiff  to  take  deposi- 
tions in  term  time.  Plaintiff  asked  for  per- 
mission to  file  a  reply  to  the  answer  after 
the  time  had  expired  therefor,  which  was  de- 
nied by  the  court,  and,  npou  motion  of  the 
defendant,  Judgment  was  rendered  upon  ♦^.a 
pleadings  in  favor  of  the  defendant,  and  cer- 
tain findings  of  fact  based  upon  the  answer 
or  cross  petition  of  defendant  were  made  by 
the  court,  over  tlie  objections  of  plaintiff.  A 
motion  was  made  to  set  aside  the  order  for 
Judgment  upon  the  pleadings  upon  a  number 
of  grounds,  most  of  which  are  waived  as  not 
insisted  upon  in  the  petition  in  error,  and 
the  sole  contention  is  upon  the  action  of  the 
court  in  rendering  Judgment  upon  the  plead- 
ings. 

The  proceedings  were  Instituted  under  the 
provisions  of  section  2326  of  the  Revised 
Statutes  of  the  United  States,  requiring  the 
paity  filing  the  advM'se  claim  in  the  land  of- 
fice to  commence  proceedings  in  a  court  of 
competent  Jurisdiction  within  30  days  after 
filing  his  adverse  claim,  and  to  prosecute  the 
same  with  reasonable  diligence.  It  has  been 
held  that  ejectment  is  the  proper  form  of 
proceeding  in  such  actions  (Becker  v.  Pugh, 
9  Colo.  r>89,  13  Pac.  006),  and  that  the  suit 
is  one  at  law  and  not  in  equity  (Burke  v. 
McDonald  [Idaho]  13  Pac.  351),  and  that 
the  parties  have  the  right  of  trial  by  Jury 
(Manning  v.  Strehlow,  11  Colo.  451,  18  Pac. 
625).  It  is  provided  that  If  in  any  action 
brought  purstiant  to  section  2326,  Rev.  St 
U.  S.,  title  to  the  ground  in  controversy 
shall  not  be  established,  the  Jury  shall  so 
find,  and  judgment  shall  be  entered  accord- 
ing to  the  verdict;  and  in  such  case  costs 
shall  not  be  allowed  to  either  party,  and  the 
claimant  shall  not  proceed  in  tlie  land  office 
or  be  entitled  to  a  patent  for  the  ground  in 
controversy  until  be  shall  have  perfected  bis 
title.  21  Stat.  !>05.  Under  this  act  the  rul- 
ings are  that  each  party  is  practically  a 
plaintiff,  and  must  show  his  title;  that  there 
can  be  no  nonsuit,  but  that,  if  neither  showf 
title,  the  verdict  must  be  special,  and  the 
title,  of  course,  remains  in  the  United  States, 
so  far,  at  least,  &a  the  litigating  parties  are 
concerned.  Jackson  v.  Roby,  109  U.  S.  440, 
3  Sup.  Ct  301;  Rosenthal  v.  Ives  (Idaho) 
12  Pac.  904.  Under  the  section  cited,  upon 
the  filing  of  the  adverse  claim  all  proceedings 
in  the  land  office  are  suspended  until  the  de- 
termination of  a  court  of  competent  Juris- 
diction Is  reached,  or  until  it  is  shown  that 
the  adverse  claimant  has  not  brouglit  suit 
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upon  his  adverse  claim  within  the  time  fixed 
by  law.  It  has  been  held  that  where  a  de- 
fense la  interposed  setting  up  the  claim 
of  ownership  or  title  in  the  defendant,  a 
replication  must  be  filed,  or  the  defendant 
will  be  entitled  to  Judgment  on  the  pleading. 
Newman  v.  Newton,  14  Fed.  «34.  In  this 
case  it  was  sought  to  vacate  a  Judgment  for 
the  defendants  for  want  of  a  replication,  in 
an  action  of  ejectment  to  recover  a  certain 
mining  claim,  which  was  refused,  and  the 
reason  for  the  decision  appears  in  the  opinion 
of  Judge  Hallett  to  be  based  upon  the  pecul- 
iar provisions  of  the  Colorado  Code  of  Civil 
Procedure;  and.  In  ejectment  for  a  mining 
claim,  where  defendant  sets  up  title  in  him- 
self, the  plaintiff  must  reply.  These  provi- 
sions quoted  from  in  the  opinion  are  that  the 
defendant  may  deny  the  allegations  of  the 
complaint  or  disclaim  any  Interest  in  the 
premises,  and  that  "the  answer  may  also 
state  generally,  as  In  the  complaint,  the 
character  of  the  estate  In  the  premises,  or 
any  part  thereof,  which  the  defendant  claims, 
or  any  right  or  jwssession  or  occupancy  he 
claims."  Our  Code  Is  entirely  different  in 
this  respect.  It  provides  that,  in  actions  to 
recover  realty,  "it  shall  be  sufficient,  If  the 
defendant  io  his  answer  deny  genially  the- 
title  alleged  in  the  petition,  or  that  he  with- 
holds possession;  but  If  he  deny  the  title  of 
the  plaintiff,  possession  by  the  defendant  shall 
be  tuiieu  as  admitted."  Rev.  8t.  §  2988.  In 
Ohio,  where  provisions  of  the  Civil  Code  of 
Procedure  identical  with  those  of  our  Code 
are  quoted.  It  was  held  ttiat  in  an  action 
under  the  Code  for  the  recovery  of  real  es- 
tate, whereof  the  legal  title  is  in  the  plain- 
tiff, a  defense  grounded  on  an  equitable  title 
and  right  of  possession  under  It  In  the  de- 
fendant can  be  set  up  and  must  be  pleaded, 
and  that  a  general  denial  of  the  plaintiff's 
title  merely  would  not  let  in  testimony  of 
such  equitable  estate.  Powers  v.  Armstrong, 
86  Ohio  St.  357.  But  where  the  answer  In 
such  actions  denies  the  title  alleged  In  the 
petition,  other  defenses  In  the  answer  setting 
op  title  in  the  defendant  are  not  material,  as 
the  questions  thus  sought  to  be  presented  prop- 
erly arise  on  the  trial  under  the  general  denial 
of  the  title  of  the  plaintiff.  Rhodes  v.  Gunn, 
35  Ohio  St.  387;  Kyser  v.  Cannon,  29  Ohio  St. 
859;  Mehurln  v.  Stone,  37  Ohio  St  49;  Winter- 
mute  V.  Montgomery,  11  Ohio  St  442.  It  has 
been  held  otherwise  (Davis  v.  Clarli,  2  Mont. 
310;  Newman  v.  Newton,  supra),  but  these  ad- 
verse decisions  are  probably  based  on  peculiar 
statutory  provisions.  In  Kansas,  where  the 
Code  provision  Is  similar  to  that  of  Ohio  and 
ours,  under  a  general  denial,  defendant  may 
prove  a  paramount  title  in  himself,  where 
Buch  title  carries  with  it  a  right  of  possession, 
whether  it  is  legal  or  equitable.  Clayton  v. 
School  Dlat,  20  Kan.  256.  If  the  legal  effect 
of  the  allegations  In  an  answer  is  a  mere 
denial  of  the  averments  in  the  petition,  or 
where  they  could  have  been  shown  under  a 
general  denial,  a  reply  is  not  necessary.  In- 
v.40P.no.9— 34 


Burance  Co.  v.  Kelly,  24  Ohio  St  345;  Corry 
V.  Campbell,  25  Ohio  St.  134;  Ferguson  v. 
Tutt  8  Kan.  370;  Bliss,  Code  Pi.  396,  and 
cases  cited.  It  is  apparent  that  like  a  general 
denial  In  replevin,  under  the  Code,  a  general 
denial  in  an  action  for  the  recovery  of  realty 
thereunder  is  snfilcient  to  let  in  any  legal 
defense,  such  as  paramount  title  in  the  de-  . 
fendant  or  In  a  third  person.  It  has  been  a 
matter  of  some  contention  that  an  action  in 
the  nature  of  one  in  ejectment  would  permit 
8  plaintiff  to  enforce  an  equitable  right  or 
estate.  It  is  sufficient  for  him,  under  our 
Code,  to  state  iu  his  petition  that  he  has  a 
legal  estate  In  the  premises,  and  is  entitled 
to  the  possession  thereof,  and  it  may  be  as- 
serted that  in  a  suit  like  the  one  at  bar,  the 
paramount  title  being  In  the  United  States, 
and  so  admitted  in  the  pleadings,  the  pre- 
vailing litigant  has  nothing  more  than  an 
equitable  estate,  or  the  right  to  the  legal 
title,  upon  bis  compliance  with  the  local  rules 
of  miners  and  the  national  and  state  statutes 
relating  to  the  location  of  working  and  ob- 
taining title  from  the  government  to  the 
mining  claim.  The  "legal  estate"  which  the 
plaintiff  may  allege  that  he  has  may  compre- 
hend any  estate  known  to  the  law,  and  It 
seems  that  the  early  cases  have  decided  that 
a  plaintiff  may  recover  upon  his  possessory 
tittle  alone  where  no  better  Is  set  up  by  the 
defendant.  Ludlow  v.  Barr,  3  Ohio  St  407; 
Abram  v.  Will,  6  Ohio  St  1&4;  Devacht  v. 
Neweam,  3  Ohio  St  57.  But  the  act  of  con- 
gi'ess  must  govern  the  final  disposition  of  the 
case  In  order  that  the  land  oflJcials  may  pro- 
ceed as  directed  by  that  statute.  The  Judg- 
ment of  the  court  must  be  filed  In  the  land 
office,  and  until  that  Is  done,  or  a  showing  is 
made  that  the  adverse  claimant  has  not 
brought  his  suit  within  the  time  limited  by 
statute  or  baa  not  prosecuted  the  same  with 
diligence,  all  proceedings  are  stayed  in  the 
land  office.  The  act  of  congress  of  1881  di- 
rects a  finding  by  the  Jury  In  case  title  to  the 
ground  shall  not  be  established  by  either 
party,  and  the  claimant  for  the  patent,  the 
defendant  in  the  action,  cannot  proceed  in 
the  land  office  or  be  entitled  to  a  patent  for 
the  ground  in  controversy  until  he  shall 
have  perfected  his  title.  So,  then,  the  ulti-  , 
mate  result  of  a  suit  is  a  finding  that  the 
plaintiff  has  the  exclusive  right  and  title, 
save  only  as  to  the  legal  title  of  the  govern- 
ment, or  that  the  defendant  has  the  same 
title,  or  that  neither  of  them  has  It.  When 
the  relief  is  afforded  by  the  courts  of  a  state, 
the  rules  of  pleadings  and  the  methods  of 
procedure  of  the  state  must  be  followed,  yet 
the  matters  settled  ought  to-  be  under  the 
provisions  of  the  federal  statute,  or  the  relief 
will  be  wholly  Inadequate,  and  nothing  might 
be  determined  that  would  be  of  advantage 
to  either  litigant  or  the  government  The 
ordinary  rule  in  such  actions  that  the  plain- 
tiff must  recover  upon  the  strength  of  his 
own  title,  and  that  otherwise  the  defendant 
is  entitled  to  judgment,  does  not  govern  in 
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these  actions,  where  application  for  patent 
to  mining  claims  has  been  made,  an  adverse 
claim  has  been  filed  thereto,  and  the  matter 
is  transferred  to  a  court  of  competent  Jinls- 
dlctlon  for  determination,  where  not  only  the 
title  of  the  parties  to  the  controversy  is  to 
be  settled,  but  the  rights  of  the  government 
as  against  either  or  both  of  the  parties  is 
to  be  determined;  that  is,  that  the  plaintiff 
has  the  title,  or  that  the  defendant  has  it, 
or  that  neither  of  them  has  it.  The  term 
"title"  Is  used,  although  it  is  assumed  that  the 
government  holds  the  title  until  the  patent 
issues,  but  the  grant  having  been  made  to 
the  locator  of  a  mining  claim,  who  perfects 
the  location  by  performing  the  annual  work 
thereon  prescribed  by  law,  the  government 
in  Its  statutes  and  by  Its  practice  considers 
such  locator  entitled  as  of  right  to  a  patent 
therefor  upon  proper  proof  of  location,  work- 
ing, and  the  expenditure  of  labor  and  materi- 
als thereon,  to  a  certain  amount,  where  no 
contest  arises  over  the  location,  and  even 
then  when  bis  claim  is  established  by  suit 

The  defendant  must  introduce  evidence  di- 
rectly and  affirmatively  establishing  his 
claim,  and  an  instruction  in  such  case  that 
plnlntlffg  should  prove  their  case  by  a  fair 
preponderance  of  the  evidence,  and,  If  the 
evidence  was  eaually  balanced,  the  defend- 
ant must  recover,  was  held  erroneous.  Beck- 
er V.  Pugh  (Colo.  Sup.)  29  Pac.  173.  The 
ordinary  rule  in  ejectment  under  our  stat- 
ute, that  the  defendant  may  establish  his 
paramount  claim  or  title  under  a  general  de- 
nial or  specific  defense,  is  changed  by  the  di- 
rection of  the  act  of  con£n*e6s  that  he  must 
do  so.  The  reasons  for  these  distinctions  be- 
tween this  class  of  action  and  others  are 
obvious.  The  whole  proceeding  in  the  gov- 
ernment land  office  is  stayed  upon  the  filing 
of  the  adverse  claim  to  the  application  for  the 
patent,  until  the  rights  of  the  parties  and 
those  of  the  gov^nment  are  Judicially  de- 
termined. If  one  of  the  parties  litigant  es- 
tablishes his  claim,  it  must  be  so  found;  if 
neither,  that  finding  must  be  made.  Before 
the  government  passes  its  title,  there  must 
be  an  application  for  a  patent,  and  this  no- 
tice must  be  published  in  the  newspaper 
nearest  the  claim  for  the  statutory  period, 
and  the  claim  must  be  described  accurately, 
according  to  its  location  and  survey,  so  that 
the  public  may  know  what  land  is  covered 
by  the  application,  and  in  order  that  those 
having  or  claiming  to  have  adverse  rights 
may  be  protected,  and  enforce  them,  if  they 
choose,  by  filing  an  adverse  claim,  and  by 
seeking  to  enforce  such  a  right  in  the  courts. 
In  this  case  the  parties  are  compelled  to  in- 
stitute proceedings  in  the  state  courts,  aa 
they  are  both  considered  as  residents  or  citi- 
zens of  this  commonwealth,  and.  where  the 
Jmisdiction  of  the  state  court  la  not  chal- 
lenged, it  should  proceed  to  administer  Jus- 
tice between  the  parties  and  the  government, 
according  to  the  national  statutes.  The  peti- . 
Uon  in  this  case  sets  forth  the  fact  of  the 


application  for  patent  by  defendant;  that 
plaintiff  contested  this  right  by  filing  bis  ad- 
verse claim,  and  now  seeks  to  enforce  his 
right  by  proceeding  in  a  court  of  competent 
Jurisdiction.  The  defendant  specifically  de- 
nies his  possession,  or  right  to  it,  or  his  com- 
pliance with  the  federal  statutes,  local  laws, 
and  rules  of  miners;  alleges  such  compli- 
ance on  its  part  in  order  to  perfect  its  claim; 
and  It  further  seeks  to  quiet  title  by  filing  a 
so-calied  cross  petition,  wherein  no  new  mat- 
ter is  pleaded,  and  where  the  relief  sought 
would  be  imavailing,  as  it  would  not  be  de- 
cisive of  his  rights  in  the  land  ofilce.  De- 
fendant insists  that  all  the  matter  alleged 
in  his  so-calied  cross  petition  is  "new,"  and, 
not  being  controverted  by  a  reply  or  answer, 
must  be  taken  as  true,  under  familiar  pro- 
visions of  our  Code.  But  the  petition  sets 
up  the  claim  of  the  defendant  and  its  at- 
tempt to  secure  a  patent,  and  the  contest  of 
the  application  by  filing  an  adverse  claim  by 
the  plaintiff.  If,  under  our  Code,  all  of  the 
allegations  of  the  answer  could  tiave  been 
pleaded  as  a  defense,  either  as  a  distinct  de- 
fense or  under  the  general  denial,  it  is  dif- 
ficult to  see  how  this  cross  petition  of  the  de- 
fendant can  be  considered  as  new  matter,  or 
anything  further  than  a  matter  in  bar  of 
the  plaintiff's  recovery.  We  do  not  think  that 
the  answer  required  a  reply,  as  It  did  not 
contain  new  matter.  An  attempt  is  made  to 
quiet  the  tiUe,  but  it  Is  doubtful  if  the  de- 
fense can  be  so  considered.  The  title  to  the 
premises  is  not  vested  in  the  defendant  or 
In  the  plaintiff,  and  the  matter  in  contro- 
versy Is  the  right  to  the  exclusive  possession, 
upon  which  the  ultimate  title— the  patent 
from  the  government— dei)end8. 

It  does  not  seem  possible  that  where  one 
party  alleges  the  exclusive  right  of  posses- 
sion in  certain  realty  In  himself,  and  an- 
other In  himself,  that  Judgment  can  be  ren- 
dered on  the  pleadings.  Even  in  an  action  to 
determine  the  right  of  possession  to  a  min- 
ing claim,  the  failure  of  the  court  to  find  as 
to  the  citizenship  of  the  party  for  whom  the 
Judgment  Is  rendered  is  error,  although  the 
citizenship  of  the  party  was  admitted  by  the 
pleadings.  Rosenthal  v.  Ives,  2  Idaho,  243, 
12  Pac.  004.  And  It  has  been  held  in  Ohio, 
where  the  Code  is  identical  with  ours,  that 
in  an  action  not  founded  on  contract,  ex- 
press or  implied,  the  verification  of  the  pe- 
tition does  not  prima  facie  embrace  or  de- 
termine the  amount  of  recovery,  and  It  Is 
error  to  enter  Judgment  thereon  without  evi- 
dence of  amount  or  value;  and  this  cause 
was  for  services  rendered  to  a  decedent  dur- 
ing his  lifetime  by  his  daughter,  the  execu- 
tor .being  sued.  Pollock  v.  Pollock,  2  Ohio 
Cir.  Ct  143.  The  Code  provides  that  every 
"material"  allegation  of  new  matter  in  the 
answer  not  controverted  by  the  reply  shall, 
for  the  purposes  of  the  action,  be  taken  as 
true,  but  the  allegations  of  value  or  of 
amount  of  damage  shall  not  be  considered  as 
true  by  failure  to  controvert  them.    A  ma- 
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tolal  allegation  In  a  pleading  Is  one  essential 
to  the  claim  or  defense  which  conid  not  be 
stricken  from  the  pleading  without  leaving 
It  insufficient.  Rev.  St.  Wyo.  55  2468,  2449. 
The  defense  set  up  in  the  answer  was  not 
new  matter  requiring  a  reply,  and  although 
it  is  termed  a  cross  petition,  and  seeks  to 
eject  an  equitable  defense  for  affirmative  re- 
lief, it  cannot  be  so  considered.  It  Is  based 
evidently  upon  our  Code  provision  permitting 
an  action  to  be  brought  by  one  in  possession, 
either  by  himself  or  tenant,  of  real  prop- 
erty, against  one  who  claims  an  estate  or  in- 
terest therein  adverse  to  him,  for  the  purpose 
of  determining  such  adverse  estate  or  inter- 
est. A  distinction  is  made  between  ordinary 
actions  under  such  a  provision  and  proceed- 
ings Instituted  under  the  act  of  congress  to 
determine  the  right  and  title  of  the  claim- 
ants for  i)atent.  Wolverton  v.  Nichols,  liy  U. 
S.  485,  7  Sup.  Ct  289.  The  action  to  quiet 
title  is  allowed  where  the  application  for  pat- 
ent is  not  resisted,  as  in  case  of  the  location 
of  a  lode  claim,  within  the  limits  of  a  placer 
claim,  after  an  application  for  patent  for  the 
latter  has  been  made,  and  the  lode  claim  was 
not  known  to  exist  at  the  time  of  the  applica- 
tion for  the  patent  Dahl  v.  Kaunheim,  132  U. 
S.  260, 10  Sup.  Ct.  74.  But  in  such  a  proceed- 
ing .as  this,  where  the  plaintiff  seeks  to 
establish  a  claim  paramount  to  that  of  the 
defendant  who  has  applied  for  a  patent,  it 
is  doubtful  If  the  right  of  the  defendant 
could  be  asserted  to  have  the  title  quieted, 
as  the  relief  to  be  obtained  in  a  suit  at  law 
is  adequate,  and  the  determination  of  the 
controversy  settles  the  rights  of  either  party 
or  the  rights  of  neither.  The  question  Is  nar- 
rowed to  the  absolute  right  of  either  party 
to  the  premises  in  dispute,  and  nothing  fur- 
ther ought  to  be  permitted  in  the  pleadings. 
A  judgment  on  the  pleadings  ought  to  be 
sustained  unless  the  pleadings  are  Insuffi- 
cient to  sustain  a  different  Judgment  not- 
withstanding any  evidence  which  might  be 
produced.  Rice  v.  Bush,  16  Colo.  484,  27 
Pac.  720.  A  single  material  issue  precludes  a 
Judgment  on  the  pleadings.  Widmer  v.  Mar- 
tin, 87  Cal.  78,  25  Pac.  264;  Horsky  v.  Mo- 
ran  (Mont)  34  Pac.  360.  The  court  below 
made  findings  of  fact  upon  the  allegations  of 
the  answer  alone,  but  this  was  erroneous 
while  the  allegations  of  the  plaintiff's  pe- 
tition were  of  as  much  force.  Miles  v.  Mc- 
Callam,  1  Ariz.  491,  3  Pac.  010.  Such  findings 
of  fact  should  have  been  supported  by  evi- 
dence in  a  case  of  this  character. 

Some  contention  is  made  because  the  plain- 
tiff In  error  filed  a  motion  to  set  aside  the 
judgment  Instead  of  for  a  new  trial,  but 
we  think  this  was  the  proper  course,  as 
there  was  no  examination  of  the  question  of 
fact  at  Issue  in  the  pleadings,— that  the 
plaintiff  was  the  owner,— the  defendant  deny- 
ing this,  and  asserting  its  ownership.  There 
was  no  trial  on  these  issues,  and  no  motion 
for  a  new  trial  was  necessary. 

The  Judgment    of    the   district    court    for 


Laramie  county  Is  reversed,  and  the  cause 
is  remanded  for  trial. 

COiNAWAY  and  POTTER,  JJ.,  concur. 


(107  Cal.  221) 

PEOPLE  ex  rel.  RICKS   WATER  CO.  v. 

ELK  RIVER  MILL  &  LUMBER 

CO.     (No^  16,907.) 

(Supreme  Coart  of  California.     May  2,  1895.) 

Navioable  8tbbaiii3  —  Water  Rights  —  PuBWO 

Water  Companies — Pollvtion  of  Stbbam. 

— ixjcnctiox. 

1.  The  south  fork  of  Elk  river  was  a  small 
stream,  insufficient  to  float  saw  logs,  except  dur- 
ing extreme  winter  freshets  and  with  the  aid  of 
dams;  and,  though  it  was  used  at  such  times 
and  in  that  way  in  early  years,  the  use  was  aban- 
doned, as  impracticable.  Hdd,  that  the  stream 
was  not  made  navigable  by  Pol.  Code.  §  2349, 
declaring  navigable  all  branches  of  Elk  river 
which  were  at  any  time  used  for  floating  logs. 

2.  Const,  art.  14,  5  1,  which  makes  the  use 
of  water  for  sale,  rental,  or  distribution  a  pub- 
lic use,  does  not  abridge  the  rights  of  an  upper 
rii>arian  owner  on  the  stream  from  which  a  city 
water  company  distributes  water. 

3.  Though  the  use  of  a  stream  by  an  upper 
riparian  owner  in  the  operation  of  a  sawmill  ren- 
dered the  lower  waters  imfit  for  public  con- 
snmption,  it  could  not  be  enjoined  at  the  instance 
of  a  city  water  company,  which  subsequently  ap- 
propriated the  lower  .waters  to  supply  the  public, 
on  the  ground  that  it  was  In  violation  or  Pen. 
Code,  §  374,  prohibiting  the  pollution  of  streams 
fiom  which  the  inhabitants  of  towns  are  supplied. 

4.  Where  the  lower  riparian  owners  did  not 
complain  of  sudi  use,  and  most  of  them  depend- 
ed on  the  lumbering  business  and  the  operation 
of  the  mill  for  their  support,  the  court  would  not, 
at  the  instance  of  the  attorney  general,  who  ap- 
peared for  such  owners  to  mable  the  making  of 
a  proper  decree,  suppress  the  nse  made  by  the  up- 
per owner. 

Department  2.  Cross  appeals  from  supe- 
rior court,  Humboldt  coun^;  G.  W.  Hunter, 
Judge. 

Action  on  the  relation  of  the  Ricks  Water 
Company  against  the  Elk  River  Mill  &  Lum- 
ber Company.  From  the  decree  rendered, 
both  parties  appeal.    Affirmed. 

Barclay  Henley,  J.  N.  GiUett,  L.  P.  Puter, 
B.  W.  Wilson,  and  Atty.  Gen.  Hart,  for 
plaintiff.  P.  A.  Cutler  and  S.  M.  Buck,  for 
defendant. 

TEMPLE,  J.  This  action  was  brought  to 
restrain  the  defendant  from  polluting  the  wa- 
ters of  Elk  river,  from  which  the  Ricks  Wa- 
ter Company  obtains  water  to  sell  to  the  in- 
habitants of  the  city  of  Eureka.  The  com- 
plaint charges  defendant  with  polluting  Elk 
river  (1)  by  maintaining  its  barns,  slaughter- 
house, corral,  and  stables  so  near  the  stream 
that  the   water   becomes  polluted   thereby; 

(2)  by  maintaining  water-closets  so  that  the 
drainage  from  them  flows  into  the  stream; 

(3)  by  allowing  sawdust  to  find  Its  way  Into 
the  stream;  (4)  by  discharging  Into  the 
stream,  slops  from  its  kitchen;  and  (5)  by 
impounding  a  large  number  of  redwood  logs 
In  the  stream,  from  which  logs  a  dark.  Juicy 
liquid  escapes,  and  which  logs  are  covei-ed 


Digitized  by 


Google 


5:^2 


PAOlFiC  RKPORTEK,  Vol.  40. 


(C»L 


with  dust  and  other  deleterious  substances, 
by  all  of  which  the  water  Is  polluted  and 
discolored,  so  as  to  be  unlit  for  domestic  use. 
The  court  declined  to  enjoin  the  defendant 
from  impounding  logs  in  the  stream,  or  from 
dumping  sawdust  upon  the  banks,  or  from 
allowing'  the  kitchen  drainage  to  flow  into 
the  sti-eam,  or  to  abate  the  privies  as  nui- 
sances. From  that  portion  of  the  decree, 
and  from  a  refusal  to  award  a  new  trial, 
plaintiff  takes  this  appeal.  The  court  did 
enjoin  the  defendant  from  allowing  the  ac- 
cumulation of  mapure  and  filth  on  the  banks 
of-  the  stream  above  Its  dam,  and  allowing 
the  washings  from  the  same  and  from  the 
hog  pen  to  escape  Into  the  stream.  From 
that  portion  of  the  decree  awarding  the 
plaintiff  this  relief  the  defendant  has  ap- 
pealed. 

In  a  separate  count  the  plaintiff'  also 
averred  that  Elk  river  is  a  navigable  stream, 
and  was  made  so  by  section  2319,  PoL  Code; 
that  In  1886  defendant  wrongfully  construct- 
ed, and  has  ever  since  maintained,  a  dam 
across  said  stream,  whereby  said  stream 
has  been  and  Is  wholly  obstructed.  Upon 
this  Issue  the  court  found.  In  effect,  that  the 
south  fork  of  Elk  river  is  a  small  stream, 
Insufficient  to  float  single  saw  logs  except 
during  extreme  winter  freshets  and  with  the 
aid  of  dams  to  Increase  the  flow  of  the 
stream;  that  It  Is  not  navigable,  and  was 
not  made.so  by  section  2349,  Pol.  Code.  By 
that  section  all  streams  emptying  Into  Elk 
river  are  declared  navigable  "which  are  now 
or  at  any  time  have  been  used  for  the  pur- 
pose of  floating  logs  or  timber."  It  Is  found 
that  the  south  fork  of  Elk  river  had  been,  so 
used  In  former  years  during  extensive  floods, 
and  with  the  aid  of  dams,  but  that  Its  use 
for  that  purpose  was  found  impracticable, 
and  had  been  abandoned.  It  is  contended 
that  this  legislative  declaration  makes  the 
river  a  navigable  stream.  I  do  not  think  so. 
In  the  first  place,  it  will  not  be  presumed 
that  the  language  of  the  act  refers  to  such  a 
use  as  would  not  bring  the  river  within  the 
definition  of  a  navigable  stream.  Conceding 
that  the  d^nitlon  includes'  all  streams  float- 
able for  logs,  still  it  must  be  capable  of  be- 
ing used  to  an  extent  that  would  make  it  of 
some  value  as  a  highway;  or  at  least  a 
stream  that  would  be  so  used  for  some  por- 
tions of  the  year.  That  it  could  be  so  used 
for  a  few  days  In  the  rainy  season  and  by 
the  aid  of  dams  would  not  make  the  river 
navigable. 

The  court  also  found  that  the  bed  of  the 
stream  is  private  property.  Perhaps  this  Is 
only  another  finding  that  the  river  Is  non- 
navigable.  If  the  stream  is  In  fact  nou- 
navlgable.  It  Is  not  a  public  way,  and  the 
legislature  cannot  make  It  such  by  merely 
enacting  a  law  declaring  It  navigable.  Pri- 
vate property  cannot  be  taken  for  a  public 
use  without  compensation.  The  fact  that  a 
small  stream  trickles  through  land  which 
the  public  proposes  to  take  for  a  highway 


does  not  authorize  Its  being  taken  without 
compeusalion.  On  this  jmlnt,  see  Gould,  Wa- 
ters, S  111,  and  authorities  cited  In  the  note. 
The  finding  upon  the  subject  Is  fully  sup- 
ported by  the  law  and  the  evidence.  The 
dam  Is  therefore  not  a  purpresture. 

The  charge  In  the  complaint  in  regard  to 
putting  sawdust  Into  the  stream  Is  found 
untrue.  It  Is  found  that  the  sawdust  Is 
burueu,  and  that  such  care  Is  taken  that 
very  little  gets  into  the  water,  and  that 
which  does  reach  the  stream  has  no  appre- 
ciable effect  upon  the  water.  It  was  also 
found  that  the  water  is  not  essentlallv  im- 
paired by  the  waste  water  from  the  kitchen, 
or  by  the  escape  of  oily  substances  or  waste 
matter  from  the  mill,  or  by  the  erection 
of  privies  or  the  escape  of  offal  from  the 
slaughterhouse.  It  cannot  be  denied  that 
there  was  evidence  tending  to  sustain  all 
these  findings.  There  was  evidence  which 
tended  to  show  that  the  water  was  not  pol- 
luted to  such  a  degree  by  any  or  all  the  mat- 
ters complained  of  as  to  render  It  unfit  for 
use  or  unwholesome.  Even  the  expert  wit- 
nesses did  not  agree  upon  this  proposition. 
But  when  the  sources  of  pollution  are  sup- 
pressed which  are  enjoined  by  the  decree,  It 
cannot  be  said  that,  aside  from  the  coloring 
matter  which  comes  from  the  Impounding  of 
the  logs,  there  is  evidence  that  the  water  Is 
materially  polluted.  The  evidence  shows 
that  the  offal  from  the  slaughterhouse  Is  not 
thrown  Into  the  stream,  and  does  not  get 
Into  the  water;  that  only  a  portion  of  the 
drainage  from  the  kitchen  reaches  the 
stream;  that  the  privies  ai-e  not  over,  or  im- 
mediately upon,  the  banks  of  the  stream. 
The  people  who  are  employee  at  defendant's 
mill  themselves  comprise  a  poitlon  of  the 
public.  They  have  as  much  right  to  live 
on  the  south  fork  of  Elk  river  as  the  inhabit- 
ants of  Eureim  have  to  live  at  Eureka.  The 
one  community  cannot  be  suppressed  for  the 
benefit  of  the  other.  Since  they  have  the 
right  to  live  there,  they  have  a  right  to 
maintain  privies,  taking  all  reasonable  pre- 
cautious against  unnecessarily  polluting  the 
water.  All  natural  streams  to  some  extent 
operate  as  sewers.  The  surface  of  the  land 
is  drained  by  them,  and  all  industries,  as 
well  as  mere  inhabitancy,  tend  to  add  to  the 
impurities  of  the  natui-al  streams.  The  in- 
habitants and  property  owners  upon  these 
streams  cannot  be  compelled  to  remove  from 
them,  or  be  expropriated  for  the  benefit  of 
urban  communities.  It  Is  contended  that 
the  law  of  the  case  is  ciianged  by  section  1, 
art  14,  of  the  state  constitution,  which 
makes  the  use  of  water  for  sale,  rental,  or 
distribution  a  public  use.  Certainly  It  was 
not  Intended  by  that  provision  to  appropriate 
such  water  for  the  use  of  the  public  without 
compensation.  The  section  recognizes  the 
use  as  one  In  behalf  of-  which  the  right  of 
eminent  domain  may  be  invoked,  and  as- 
serts the  right  of  the  state  to  regulate  and 
control  the  sale,  rental,  and  distribution  of 
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the  same.  People  y.  Stephens,  62  Cal.  209; 
McCrary  v.  Beaudry,  67  CaL  120,  7  Pac. 
26i. 

Nor  do  I  see  bow  the  plalntiCT's  case  Is 
helped  by  section  374  of  the  Penal  Code.  I 
do  not  doubt  the  iwwer  of  the  legislature  to 
make  criminal  the  acts  therein  specified, 
when  the  direct  effect  of  such  acts  Is  to  pol- 
lute such  waters.  But  there  Is  nothing  In 
the  language  of  the  section  which  makes  it 
necessaiT  to  Suppose  that  It  was  intended 
thereby  to  deprive  riparian  owners  of  prop- 
erty rights.  It  is  not  necessary  to  say  that 
in  the  interest  of  public  health  the  legis- 
lature cannot  so  restrict  the  rights  of  such 
owners  as  to  materially  interfere  with  the 
value  of  such  rights.  Such  Intent  will  not  be 
presumed  when  the  language  leaves  It  doubt- 
ful. The  section,  if  It  can  be  construed  as 
limiting  riparian  rights  at  all,  only  has  that 
efTect  as  to  certain  riparian  owners.  In  this 
case  the  defendant  had  expended,  as  it  is 
found,  $90,000  In  hla  mill  and  other  proper- 
ty connected  with  his  business  many  years 
before  water  was  taken  from  the  stream  for 
the  supply  of  Eureka.  The  use  It  is  making 
of  the  stream,  as  between  itself  and  Inferior 
riparian  owners,  may  be  a  reasonable  one. 
It  was  so  found.  After  he  had  built  his  mill 
and  had  been  for  years  engaged  in  manufac- 
turing lumber,  the  relator  built  Its  works, 
and  In  defiance  of  law,  which  provides  that 
it  shall  only  supply  the  city  with  pure  wa- 
ter, commenced  taking  the  water  from  the 
stream,  4^  miles  below  the  mill,  to  sell  to 
the  inhabitants  of  Eureka.  The  water  had 
been  condemned  by  the  board  of  health  of 
the  city  of  Eureka  before  It  was  taken  by 
the  relator.  Apparently  the  relator  is  at- 
tempting through  this  proceeding  to  enable 
Itself  to  perform  its  duty  to  sell  pure,  fresh 
water.  Instead  of  taking  pure  water,  as  the 
court  found  it  could  have  done,  it  will  make 
this  stream  pure  by  destroying  the  property 
of  the  defendant.  On  the  supposition  made, 
the  industry  and  the  mode  of  conducting  it 
were  perfectly  lawful  before  the  relator  con- 
structed its  works,  and  would  have  contin- 
ued to  be  so  but  for  the  unlawful  selection 
of  this  stream  as  the  source  from  which 
relator  would  take  its  supply.  It  is  not  the 
law  nor  the  act  of  the  defendant  alone 
which  constitutes  the  nuisance.  The  selec- 
tion of  this  stream  by  the  relator  renders 
the  act  unlawful  which  before  was  not 
Perhaps  such  a  thing  may  be  done  when  it 
is  absolutely  necessary.  The  power  of  the 
legislature  In  this  regard  is  very  broad. 
But  I  do  not  think  the  legislature  can,  under 
the  undefined  and  undefinable  powef  called 
the  "police  power,"  take  private  property  for 
public  use  without  compensation,  when  such 
property  can   be  condemned  and  paid  for. 

I  have  called  attention  to  the  fact  that  the 
law  is  not  uniform  in  its  operation,  not 
only  because  it  does  not  afford  the  same  pro- 
tection to  rural  and  urban  populations,  but 
^because    it   authorizes   private    persons  in 


charge  of  a  public  use  to  select  certain  ri- 
parian owners,  and,  if  the  construction  con- 
tended for  by  appellant  be  correct,  take  with- 
out compensation,  for  the  pecuniary  advan- 
tage of  private  speculators,  a  valuable  por- 
tion of  their  property.  Conceding  that  the 
plant  of  defendant  and  its  mode  of  conduct- 
ing Its  work  is  lawful  and  proper  as  against 
inferior  riptirian  owners,  the  relator  had  no 
right,  under  the  law,  to  take  water  for  the 
purpose  of  selling  It  to  the  Inhabitants  of 
Eureka,  without  first  removing  the  causes  of 
pollution.  This  It  could  do,  so  far  as  de- 
fondant's  mill  is  concerned,  by  condemning 
and  paying  for  it.  It  cannot  in  this  pro- 
ceeding, nor  could  the  legislature  In  the  ex- 
ercise of  the  police  power  authorize  it  to, 
take  the  property  without  compensation. 
As  was  said  by  the  supreme  court  of  Massa- 
chusetts: "The  law  will  not  allow  rights  of 
property  to  be  invaded  under  the  guise  of  a 
police  regulation  for  the  preservation  of  the 
health  or  protection  against  a  threatened 
nuisance,  and  when  it  appears  that  such  is 
not  the  real  object  and  purpose  of  the  legis- 
lation the  courts  will  Interfere  to  protect  the 
rights  of  citizens."  Watertown  v.  Mayo,  109 
Mass.  315.  If  this  law,  therefore,  has  any 
force  as  applied  to  this  case.  Its  sole  effect 
must  be  to  render  criminal  the  specific  acts 
mentioned  In  the  statute.  These  were  al- 
'ready  unlawful,  for  they  constitute  nui- 
sances. To  declare  them  criminal  Is  not  to 
limit  rijMirian  rights. 

The  court  found  also  that  a  considerable 
number  of  people  reside  upon  the  borders  of 
the  stream  below  the  mUl  of  defendant,  who 
use  the  waters  of  said  stream.  They  are 
inferior  riparian  owners,  and  the  attorney 
genei'&l  may  present  their  grievances  in  this 
case. 

The  court  found:  "That  during  the  great- 
er part  of  the  year  defendant  keeps  in  its 
dam  large  quantities  of  redwood,  spruce,  and 
pine  logs.  That  a  liquid  containing  some 
coloring  matter  is  discharged  by  the  red- 
wood logs  into  the  water,  which  to  some 
extent  discolors  the  water  of  said  stream, 
and  glvbs  it  a  darkish  appearance,  and  in 
a  slight  degree  this  discoloration  remains  in 
the  water  to  the  Intake  of  th&  Bicks  Water 
Company;  but  the  quantity  of  liquid  that  es- 
capes from  said  logs  Is  comparatively  small, 
and  it  does  not  render  the  waters  of  said 
stream  offensive  or  repulsive  to  the  senses, 
or  greatly  discolor,  deteriorate,  Aefde,  or  con- 
taminate them,  and  it  does  not  Injure  or 
essentially  impair  them  for  domestic  and 
drinking  purposes."  That  the  logs  are  not 
covered  with  foul  organic  matter  or  other 
substance  which  contaminates  the  water. 
That  prior  to  the  erection  of  defendant's 
dam  the  waters  of  Elk  river  had  a  darkish 
appearance,  owing  to  the  falling  of  leaves 
into  the  stream,  to  Juices  from  the  roots  of 
trees  and  fallen  timber,  and  the  condition  of 
the  water  now  In.  respect  to  color  is  very 
much  as  it  has  been  for  many  years  back. 
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It  was  also  foand  fhat  sawdust  Is  not  pat 
into  the  stream  nor  allowed  to  decay  on  Its 
banks,  so  tbat  water  percolating  through  It 
discolors  or  pollutes  the  stream;  that  all  nec- 
essary precautions  are  taken  to  prevent  the 
sawdust  from  getting  Into  the  river;  tttat 
the  same  Is  burned  upon  the  banks;  and  that 
the  little  that  unavoidably  gets  Into  the  river 
does  not  materially  affect  or  discolor  the 
waters  of  the  stream.  Upon  the  facts,  so 
found,  I  do  not  think  we  can  interfere  with 
the  decree-  in  Itelialf  of  lower  riparian  own- 
ers. So  far  as  they  have  appeared  in  the 
case,— which  is  only  as  witnesses,— they 
seem  to  be  entirely  satisfied  with  existing 
conditions.  Apparently  all— or  nearly  all- 
depend  npon  the  lumbering  industry  for  their 
means  of  subsistence,  and  most  of  them  up- 
on the  business  conducted  by  the  defendant. 
It  would  be  rather  hard  for  them  to  hare  the 
industry  suppressed  by  a  proceeding  in  their 
behalf  by  the  attorney  general.  I  must  con- 
fess that,  to  my  mind,  whether  the  impound- 
ing of  logs  In  the  river  and  the  consequent 
discoloration  and  pollution  of  the  water  is 
not  a  nuisance  of  which  lower  riparian  own- 
ers may  complain,  is  a  close  question.  But, 
under  the  circumstances  of  this  case,  I  do 
not  think  the  decree  should  be  disturbed. 
The  Judgment  and  order  are  affirmed. 

We    concur:     HENSHAW,    J.;     McFAR- 
LAJv'D,  J. 


(107  Cal.  348) 

IaASSINO  v.  JAMBS.     (No.  16,637.)' 
(Srpreme  Ckwirt  of  CaUfornia.     May  28,  1805.) 
Mistake    in    Writtbn    Contiu.ot  —  Parol  Bvi- 

DBNCE— Sale— Fassino  or  Title— Ruis- 
uiEg  OP  Vendor, 

1.  Parol  evidence  is  admissible  to  show  tbat 
a  contract  for  hay  and  pasture  for  cattle  was  pre- 
pared by  their  owner;  tbat  it  provided  for  pay- 
ment for  all  hay  used  by  the  cattle  at  a  certain 
price;  that  the  owner  of  the  hay  and  pasture  re- 
fused to  sign  it,  insisting  that  all  the  hay  eihoold 
be  taken,  or  none;  that  the  owner  of  the  cattle 
then  erased  from  the  contract  the  provision  as  to 
paying  for  the  hay  used,  and  added  thereto  a  pro- 
vision for  taking  all  the  bajr.  but,  by  an  oversight, 
a  provision  of  general  similar  import  to  the  one 
erased  was  still  retained  in  another  part  of  the 
contract 

2.  Civ.  Code,  H  1640.  1649,  1654,  relating 
to  the  constructiao  and  interpretation  of  con- 
tracts, contemplate  the  introduction  of  parol  evi- 
dtnce  when  a  contract  is  ambiguous  or  uncer- 
tain, or  fails  to  express  the  real  intention  of  the 
parties  through  fraud,  mistake,  or  accident. 

8.  Under  Civ.  Code,  {  1140.  providing  that 
the  title  to  personal  property  passes  to  the  bayer 
when  the  parties  agree  upon  a  present  transfer, 
and  the  thing  itself  is  identifiea.  a  contract  for 
the  sale  of  ail  the  hay  in  certain  stacks  passca 
the  title  when  the  hay  is  identified  and  the  price 
per  ton  fixed,  though  the  weight  is  to  be  ascer- 
tained at  a  future  time. 

4.  When  the  title  to  the  property  sold  has 
passed,  the  vendor  may,  on  the  vendee's  refusal 
to  comply  with  the  contract,  sue  for  the  price 
due,  and  need  not  sell  the  property  and  bring  an 
action  for  the  resulting  loss. 

In  bank.  Appeal  from  superior  court,  city 
and  county  of  San  Francisco;  ▲.  ▲.  Bandar- 
son,  Judge. 

*■  Bebearing  denied. 


Action  by  3.  F.  Iiassing  against  3.  O.  James 
on  a  contract  to  pasture  and  feed  cattle. 
From  a  Judgment  for  plaintiff  and  an  order 
denying  a  motion  tor  a  new  trial,  defendant 
appeals.   Affirmed. 

W.  C.  Graves,  for  appellant  Edward  P. 
Oole  and  T.  C  Law,  for  respondent 

GAROUTTE,  J.  The  plaintiff,  liassing,  was 
a  farmer,  and  the  owner  of  several  fields  of 
growing  alfalfa.  He  was  also  the  owner  of 
nine  stacks  of  hay,  amounting  to  about  2,700 
tons,  which  hay  was  situated  in  these  various 
fields.  Defendant,  James,  was  the  owner  of 
a  lai'ge  number  of  cattle,  and  was  desirous 
of  securing  both  pasturage  and  hay  upon 
which  to  feed  them.  Thereupon  a  written 
agreement  was  entered  into  between  these 
two  parties,  which,  among  other  things,  con- 
tained the  following  covenants:  "That  the 
said  party  of  the  first  part  (LAsaing),  in 
consideration  of  the  covenants,  promises,  and 
agreements  on  the  part  of  the  said  party  of 
the  second  part  (James),  hereinafter  contain- 
ed, hereby  covenants,  promises,  and  agrees  to 
and  with  the  said  party  of  the  second  part 
that  the  said  party  of  the  first  part  wUl  take 
onto  bis  inclosed  alfalfa  fields  cattle  aggregat- 
ing about  800  to  1,200  bead,  to  be  pastured 
at  00  cents  p&  bead  per  month.  If  any  cat- 
tle should  remain  on  said  pasture  any  frac- 
tional part  of  any  month,  pasturage  shall  only 
be  paid  proportionately,  and,  when  the  pas- 
turage becomes  exhausted  as  not  to  fatten 
said  steers,  and  some  hay  Is  fed,  then  the 
price  is  to  l>e  on  the  pasturage  as  the  quantity 
of  hay  is  fed,  allowing  28  pounds  of  ba.v  for  a 
full  24  hours'  feed  for  each  head;  for  instance, 
if  14  pounds  of  hay  is  fed  per  day,  then  45 
cents  per  month  per  bead  is  to.be  paid,  and 
pro  rata  more  or  less  in  tbat  proportion,  as 
the  case  may  be,  until  the  cattle  are  entirely 
confined  to  the  feeding  pens,  and  $5  per  ton 
is  to  be  paid  for  each  and  every  ton  of  bay 
fed  between  this  day  and  April  1,  1800.  And 
the  first  party  agrees  to  fence  off  around  each 
bunch  of  stacks  a  sufficient  number  of  lorKe 
feeding  pens,  and  sufficiently  strong  to  hold 
the  cattle  without  fear  of  them  getting  away; 
also,  to  furnish  a  good,  comfortable,  dry  house 
for  the  use  of  the  men  engaged  in  feeding  and 
caring  for  said  stock;  also,  to  furnish  a  good 
supply  of  water  troughs  in  each  pen,  with 
pipes,  etc.,  from  the  tanks,  wells,  and  pumps, 
to  be  equipped  and  furnished  In  good  order, 
and  sufficient  to  plentifully  water  all  of  said 
cattle  at  all  times,  and,  if  it  la  found  necessa- 
ry to  save  hay  while  feeding,  feeding*  racks 
are  to  Jbe  made  around  the  fence.  Cattle  may 
be  taken  out  and  others  put  in  at  any  time. 
And  the  said  party  of  the  second  part.  In 
consideration  of  the  said  covenants,  prom- 
ises, and  agreements  on  the  part  of  the  said 
party  of  the  first  part  hereinafter  contained, 
covenant,  promise,  and  agree  to  and  with  the 
party  of  the  first  part  that  the  said  party  of 
the  second  part  will,  on  turning  cattle  on 
aald  alfalfa  fields,  pay  $2,S00  as  the  first  pay- 
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mcnt  on  tbe  hay,  and  at  the  end  of  eacb 
and  every  month  pay  the  amount  of  all  the 
pasturage  used  durinir  the  months  just  past. 
On  or  before  NoTember  1, 1889,  both  of  the  par- 
ties hereto  Is  to  cut  ott  ten  feet  from  the  end 
of  an  average  stack,  and  weigh  it,  and  aver- 
age the  balance  by  that,  and,  as  soon  as  tbe 
amount  Is  found,  one-half  of  all  the  money  it 
comes  to  Is  to  be  paid,  and  seventy-five  days 
thereafto:  one-half  of  tbe  balance  due  Is  to 
be  paid,  and  at  tbe  end  of  tbe  time  all  Is  to 
be  paid."  In  pursuance  of  tbe  aforesaid  i 
agreement,  James  placed  bis  cattle  upon  tbe 
fields  of  Lassing,  where  they  remained  about 
six  weeks,  when  he  removed  them  therefrom, 
and  declined  to  be  further  bound  by  tbe  terms 
of  the  c<Mitract.  This  action  waa  brought  by 
Tossing  to  recover  tbe  value  of  tbe  bay  at  ^3 
per  ton,  and  also  tbe  price  of  tbe  pasturage  as 
agreed  upon.  Tbe  plaintiff  credited  defend- 
ant with  tbe  payment  of  $2,500,  made  at  the 
time  the  contract  was  entered  into,  and  also 
allowed  him  the  further  siun  of  $3,423,  paid  to 
plaintifF  by  an  insurance  company  for  a  loss  of 
a  portion  of  tbe  hay  by  fire,  plaintifC  having 
taken  out  a  policy  tuereon  after  James  re- 
moved bis  cattle  from  tbe  premises.  In  ad- 
dition to  the  denials  of  the  answer,  defend- 
ant set  out  a  cross  complaint,  claiming  dam- 
ages to  the  amount  of  about  $6,000  toe  in- 
Jury  to  tbe  cattle  by  reason  of  plaintiff's 
breach  of  agreement  in  the  manner  in  which 
he  cared  for  them.  The  cross  complaint  was 
held  to  be  unsupported  In  tbe  evidence  by  the 
trial  court,  and  judgment  went  for  plaintiff. 
This  is  an  appeal  fr<Hn  such  judgment  and 
from  tbe  order  denying  a  motion  for  a  new 
trial. 

There  Is  no  question  raised  by  appellant, 
James,  as  to  the  amount  allowed  by  tbe 
court  for  pasturage  of  the  cattle,  but  the  chief 
bone  of  contention  appears  to  be  as  to  the 
amount  of  hay  that  James  really  purchased; 
and  that  brings  us  to  a  construction  of  the 
agreement  itself.  It  Is  contended,  ui>on  tlie 
one  side,  that  James  was  only  to  pay  for  the 
liay  used  In  feeding  his  cattle;  while  it  is  in- 
sisted, upon  the  other,  that  James  bought  the 
entire  nine  stacks  of  bay,  and  that  his  liabil- 
ity to  pay  therefor  was  Incurred  whether  or 
not  the  bay  was  actually  fed  to  the  cattle. 
Upon  tbe  face  of  tbe  contract  there  seems  to 
be  some  Inconsistency  as  to  its  provisions  in 
this  regard.  In  one  part  it  is  provided  that 
"five  dollars  per  ton  Is  to  be  paid  for  eacb 
and  every  ton  of  bay  fed  betwe^i  this  date 
and  April  1,  1800";  while  the  last  clause  pro- 
\ides  in  terms  for  the  measuring  of  the  en- 
tire nine  stacks  of  hay  for  the  purpose  of  de- 
termining the  number  of  tons  therein,  and 
further  provides  for  partial  payments  there- 
for, and  the  respective  times  when  such  pay- 
ments are  to  be  made,  and  also  fixes  tbe  date 
of  final  payment  of  the  balance  due.  The 
contract  is  Inartlflclolly  drawn,  and  from  all 
points  indicates  the  handiwork  of  a  layman. 
At  the  same  time  tbe  in-wnsistency  or  repug- 
naacy  present  In  tbe  two  pwtlons  of  the  cou- 


ti-act  cited  Is  more  seeming  than  real.  These 
two  provisions  are  certainly  not  directly  con- 
flicting. James,  as  Indicated  by  the  first 
clause  qtioted,  agreed  to  pay  for  all  the  bay 
used  prlor.to  April  1, 1890.  Tbe  second  clause 
quoted  is  simply  broader,  and  reaches  fur- 
ther, tor  by  that  clause  he  agrees  to  pay  for 
all  tbe  bay  In  the  nine  stacks.  Section  1858 
of  the  Code  of  Civil  Procedure,  in  speaking  as 
to  the  interpretation  of  contracts,  provides 
that:  "Where  there  are  several  provisions  or 
particulars,  such  a  construction  Is,  If  possi- 
ble, to  be  adopted  as  will  give  effect  to  all."— 
and  by  virtue  of  this  canon  of  construction  we 
avoid  a  seeming  contradiction  In  these  two 
provisions,  and  allow  them  both  to  stand. 
There  are  also  provisions  of  the  Civil  Code 
which,  when  applied  to  the  tacts  here  pre- 
sented, overthrow  appellant's  position  as  to 
the  true  construction  of  this  contract.  Sec- 
tion 1649.  provides:  "If  the  terms  of  a  prom- 
ise are  In  any  respect  ambiguous  or  unceitaln, 
it  must  be  interpreted  in  tbe  sense  In  which 
the  promisor  believed  at  the  time  of  making 
it  that  the  promisee  understood  It"  If 
James'  promises  of  payment,  when  taken  to- 
gether, are  ambiguous  and  uncertain,  then, 
under  the  oral  evidence  of  Lassing,  there  is 
no  question  but  that  both  parties  understood 
that  James  was  buying  all  the  hay  at  $5  per 
ton.  Lassing  not  only  believed  such  to  be 
tbe  contract,  but  James,  the  promisor,  be- 
lieved Lassing,  -the  promisee,  so  understood 
It  These  conditions  are  conclusively  shown 
by  Lasslng's  testimony,  and  James,  when  up- 
on the  witness  stand.  In  no  way  offered  con- 
tradictory evidence.  Section  1654  of  the  Civ- 
il Code,  provides:  "In  cases  of  uncertainty 
not  removed  by  the  preceding  rules,  the  lan- 
guage of  a  contract  should  be  Interpreted 
most  strongly  against  the  party  who  caused 
the  uncertahity  to  exist  The  promisor  is 
presumed  to  be  such  party.  •  •  •"  James 
is  the  promisor,  and,  by  virtue  of  tbia  sec- 
tion of  tbe  Code,  be  is  presumed  to  be  the 
party  who  caused  the  uncertainty;  but,  be- 
yond this,  he  was  the  party  who  actually 
caused  It,  for  he  prepared  the  ccHitract,  and 
therefore  It  should  be  Interpreted  most 
strongly  against  him.  Again,  sectlcnt  1640 
provides:  "When  through  fraud,  mistake  or 
accident,  a  written  contract  falls  to  express 
the  real  Intention  of  the  parties,  such  inten- 
tion Is  to  be  regarded,  and  the  erroneous 
parts  of  the  writing  disregarded."  We  think 
tbe  provisions  of  this  section  may  be  prop- 
erly Invoked  In  behalf  of  respondent's  con- 
tention. James  prepared  tbe  written  con- 
tract In  San  Francisco,  and  brought  It  to  Las- 
sing at  his  home  for  bim  to  sign.  At  that 
time  the  contract  did  not  contain  tbe  provi- 
sion providing  for  the  measurement  of  the 
bay,  and  the  partial  payments  therefor  ac 
cording  to  the  iTumber  of  tons  found  to  be  Id 
the  stacks,  but  It  contained  a  provision  pro 
vldlng  for  tbe  payment  of  all  the  hay  used, 
at  the  rate  of  $5  per  ton.  The  contract  thuu 
presented  to  T4>aBlng  he  refused  to  sign,  In- 
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E!stlng  that  James  sboald  take  all  the  hay, 
or  none.  Thereupon  James,  in  compliance 
with  JLasslng's  demands,  erased  from  the  con- 
tract as  presented  the  provision  as  to  paying 
for  the  hay  nsed,  and  added  thereto  the  pro- 
vision as  to  taking  all  the  hay.  It  now  ap- 
pears that  a  provision  of  general  similar  im- 
port to  the  one  erased  still  remained  in 
another  portion  of  the  contract;  but  the  cir- 
cumstances all  show  that  it  was  an  over- 
Bight  upon  the  pait  of  both  parties  In  not  also 
striking  that  provision  from  tue  contract,  and 
it  is  evident  that  it  was  omitted  to  be  done 
XJurely  through  mistake.  It  was  not  intend- 
ed to  be  left  there,  and,  tested  by  section 
1640,  should  be  disregarded  in  the  Interpreta- 
tion thereof. 

The  facts  and  circumstances  surrounding 
the  making  of  tuis  contract  appear  In  the 
record  by  the  uncontradicted  evidence  of  the 
respondent,  Lassing.  Appellant,  in  .his  reply 
brief,  strenuously  attacks  the  rulings  of  the 
court  in  admitting  this  evidence.  It  ic>  claim- 
ed that  such  parol  evidence  was  inadmissible 
AS  tending  to  contradict,  add  to,  and  vary  the 
terms  of  the  written  contract  But  we  are 
dear  to  the  contrary.  The  contract  has  not 
been  changed  by  Lassing's  evidence.  Noth- 
ing has  been  added  thereto.  Mo  term  has 
been  nullitted  or  even  modified.  The  sec- 
tions of  the  Code  we  have  quoted  relating  to 
the  construction  and  Interpretation  of  con- 
tracts contemplate  the  introduction  of  parol 
evidence.  For  it  Is  only  upon  the  Introduc- 
tion of  such  evidence  that  It  can  be  ascer- 
tained whether  or  not  the  principles  of  law 
embodied  in  those  sections  are  pertinent  and 
applicable  to  the  facts  of  any  particular  case. 
We  conclude  that  appellant  agreed  to  take 
all  the  hay  situated  in  the  nine  stacks.  The 
clause  of  the  contract  as  to  the  measurement 
of  the  hay  and  the  payment  therefor  is  as 
follows:  "On  or  before  November  1,  1889, 
both  of  the  parties  hereto  is  to  cut  off  ten 
feet  from  the  end  of  an  average  stack,  and 
weigh  it,  and  average  the  balance  by  that, 
and,  as  soon  as  the  amount  Is  found,  one-half 
of  all  the  money  it  comes  to  is  to  be  paid, 
and  seventy-five  days  thereafter  one-half  of 
the  balance  due  Is  to  be  paid,  and  at  the  end 
of  the  time  all  is  to  be  paid."  Appellant 
contends  that  this  clause,  standing  alone,  is 
simply  an  executory  agreement  for  the  sale 
and  purchase  of  all  the  hay  hi  the  nine 
stacks,  and  that,  consequently,  the  title  to  the 
hay  has  never  passed  to  James.  It  is  in- 
sisted that  the  contract  was  executory  in 
this,  that  the  hay  was  never  measured  and 
the  amount  ascertained,  as  provided  In  the 
contract,  and  that  the  measurement  and  de- 
termination as  to  the  amount  were  condi- 
tions precedent  to  the  passing  of  the  title. 
We  are  clear  that  the  agreement  to  ascertain 
the  number  of  tons  of  hay'at  some  future 
time  by  weight  and  measurement  In  no  way 
affected  the  question  as  to  the  present  pass- 
ing of  the  title.  All  the  hay  In  the  nine 
stacks  was  purchased,  at  the  rate  of  ^  per 


ton.  The  number  of  tons  was  Immaterial 
as  bearing  upon  the  question  of  a  valid  trans- 
fer. The  final  determination  as  to  the  num- 
ber of  tons  was  only  material  as  fixing  the 
amount  of  money  to  be  paid.  The  subse- 
quent measurement  and  ascertainment  of  the 
exact  number  of  tons  could  in  no  way  fur- 
nish any  grounds  for  the  rejection  or  repu- 
diation of  the  sale  by  either  party.  The  hay 
was  Identified  and  the  price  per  ton  agreed 
upon  at  thfe  date  of  the  contract,  and  these 
only  were  the  essentials  necessary  to  consti- 
tute a  valid  sale,  for  the  sale  was  made  re- 
gardless of  the  amount  of  the  hay,  and  thus 
necessarily  became  complete  and  perfect 
when  the  contract  was  entered  into  and  part 
payment  made  thereunder.  In  Blackwood  v. 
Packing  Co.,  76  Cal.  212,  18  Pac.  248,  a  case 
Involving  the  principle  here  discussed,  this 
court  said:  "Some  of  the  American  canes 
are  not  in  accord  with  the  rule  laid  down 
by  Mr.  Benjamin  In  this,  that,. If  tiie  goods 
are  Identified,  it  does  not  matter  that  weigh- 
ing or  measuring  Is  necessary  to  ascertain 
the  price  or  the  quantity,  and  this  seems  to 
be  the  law  In  California,  for  the  Civil  Code 
contains  the  following:  'Sec.  1140.  The  Utle 
to  personal  property  sold  or  exchanged  pass- 
es to  the  buyer  whenever  the  parties  agree 
upon  a  present  transfer,  and  the  thing  itself 
Is  Identified,  whether  it  Is  separated  from  oth- 
er things  or  not' "  After  James  repudiated 
the  contract,  removed  his  cattle  from  the 
fields,  and  left  the  hay  In  the  stacks,  appel- 
lant contends  that  It  was  the  duty  of  Las- 
sing  to  sell  the  hay  to  the  beet  advantage 
possible,  and.  If  It  failed  to  bring  $5  per  ton, 
then  the  right  accrued  to  recover  from  James 
the  difference.  In  a  case  like  the  present, 
where  the  title  to  personal  property  has  pass- 
ed, there  is  no  obligation  resting  upon  the 
vendor  to  resell.  In  many  cases  he  would 
have  no  right  to  resell,  and  possibly  would 
be  guilty  of  an  act  of  conversion  if  he  exer- 
cised any  such  dominion  over  the  propei-ty; 
but  upon  the  facts  of  this  case,  under  any 
principle  of  law  which  appellant  might  ad- 
vance, Lassing  had  the  right  to  choose  his 
remedy,  as  between  suing  for  the  entire  pur- 
chase price  or  selling  the  property  and  bring- 
ing an  action  for  the  difference  In  case  the 
sale  resulted  In  a  loss.  Hunter  v.  Wetsell, 
Si  N.  Y.  565;  Dustan  v.  McAndrew,  44  N. 
y.  72;  Van  Horn  v.  Rncker,  84  Am.  Dec.  53. 
It  is  insisted  that  Lassing  so  materially 
failed  to  carry  out  the  covenants  of  the  con- 
tract upon  his  part  to  be  performed  that 
James  was  justified  in  repudiating  the  con- 
tract and  withdrawing  from  under  Its  provi- 
sions. Of  course,  such  conduct  upon  the 
part  of  James  could  only  be  justified  ui)on 
the  principle  that  the  covenants  to  be  per- 
formed by  the  respective  parties  were  entire- 
ly mutual  and  dependent  ui>on  each  other. 
And,  in  view  of  what  we  have  already  said 
as  to  the  purchase  of  the  hay,  i>oS8lbly  James' 
only  remedy  for  a  breach  of  the  contract 
would  be  an  actlMi  of  damages  In  the  naturs 
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of  a  lucoupment;  but  we  do  not  deem  It  nec- 
essary to  enter  Into  a  discussion  as  to  tbe 
mntuality  and  dependency  of  tbese  respec- 
tlre  covenants,  for  we  think  no  material  and 
substantial  breach  of  the  contract  was  ever 
committed  by  Lassing.  By  Its  termi  le  was 
to  do  Tarlous  things,  and  in  pursuance  of  his 
agreement  it  is  conceded  that  be  performed 
all  of  the  things  to  be  done  by  him,  and  at 
considerable  labor  and  expense,  except  in  a 
Biagle  respect  The  contract,  after  requiring 
Lassing  to  furnish  a  plentiful  supply  of  wa- 
ter for  the  cattle,  continues:  "And,  If  it  is 
necessary  to  save  hay  while  feeding,  feeding 
racks  are  to  be  made  around  the  fence."  It 
is  now  claimed  that  Lassing  failed  to  live 
up  to  his  contract  in  this  regard,  and  the  al- 
leged breach  of  this  provision  of  the  con- 
tract Is  relied  upon  to  furnish  material  suffi- 
cient to  demand  a  reversal  of  the  judgment 
Upon  this  issue  the  court  made  the  following 
finding  of  fact:  "Tliat  it  was  never  found 
necessary  on  the  18th  day  of  October,  1889, 
or  at  any  time,  to  furnish  feeding  racks 
around  the  fence  to  save  bay  while  feeding 
the  cattle  of  defendant  nor  was  any  necessi- 
ty for  feeding  racks  ever  known  to  plaintiff, 
nor  did  plaintiff  wholly  or  at  all  omit,  fall, 
neglect  or  refuse  to  furnish  the  same,  nor 
was  defendant  compelled  to,  nor  did  he,  re- 
move any  of  his  cattle  from  plaintiff's  land 
or  premises  because  of  the  failure  of  plaintiff 
to  build  said  racks,  nor  did  defendant,  nor 
was  he  compelled  to,  remove,  any  of  his  cat- 
tle by  any  act  of  plaintiff,  nur  did  defendant  . 
suffer  any  loss,  injui?,  or  damage  in  any 
sum  of  money  by  any  act  of  plaintiff,  or  by 
any  absence  of  feeding  racks,  or  at  all."  As 
to  its  Indeflnlteness,  the  foregoing  covenant 
of  the  contract  stands  fully  at  par  with  the 
other  provisions,  but,  conceding  to  it  all  the 
iorce  and  effect  that  appellant  claims,  and 
that  the  provision  not  only  demanded  that 
Lassing  should  furnish  feeding  racks  when 
necessary,  but  that  a  mistake  in  judgment 
upon  bis  part  as  to  the  time  when  that  ne- 
cessity arose  would  furnish  grounds  for  a  re- 
pudiation of  the  contract  upon  the  part  of 
James,  however  innocent  Lassing  might  be 
in  making  such  mistake,  still  the  finding  of 
fact  which  we  have  quoied  stands  as  a  bar 
to  a  favorable  conclusion  to  appellant  upon 
this  contention.  The  finding  in  effect  de- 
clares: (1)  It  was  never  necessary  to  fur- 
nish the  feeding  racks;  (2)  that  appellant 
did  not  remove  his  cattle  from  plaintiff's 
lands  because  of  the  failure  to  furnish  said 
feeding  racks;  (3)  that  appellant  suffered  no 
loss  or  damage  by  reason  of  the  absence  of 
such  racks.  This  finding  of  fact,  as  we  look 
upon  it  In  each  of  its  particular  branches  is 
fatal  to  appellant's  claims,  if  supported  by 
the  evidence ;  for,  aside  from  that  portion  of 
the  finding  declaring  in  effect  that  radcs 
were  not  necessary,  it  Is  found  from  the  evi- 
dence that  James  deserted  the  premises  and 
removed  his  cattle  therefrom  for  other  causes, 
—causes  In  no  way  attributable  to  Lasi^ng, 


and  for  which  be  was  In  no  way  responsible. 
If  this  portion  of  the  finding  be  true,  then 
James  cannot  now  rely  upon  a  breach  of  the 
conti-act  as  a  ground  for  repudiation  which 
In  bis  mind  at  the  time  in  no  way  formed  an 
element  entering  Into  the  attempted  repudia- 
tion or  rescission  upon  his  part  Again,  it 
is  found  that  he  suffered  no  loss  or  damage 
as  to  bis  cattle  by  reason  of  the  failure  of 
Lassing  to  furnish  the  racks.  If  this  be  so, 
James  was  not  excused  in  law  from  carrying 
out  all  the  covenants  upon  his  part  to  be  per- 
formed. If,  in  fact  he  suffered  no  injui?  or 
damage  by  a  breach  of  the  contract,  such 
breach  was  harmless,  and  gave  him  no  cause 
of  complaint  Certainly  no  action  of  dam- 
ages could  be  based  thei'eon  by  him;  neither 
would  It  be  such  a  substantial  default  as  to 
afford  grounds  for  a  rescission  or  repudia- 
tion. While  upon  some  of  these  questions 
there  may  be  said  to  be  a  substantial  conflict 
In  the  evidence,  yet- we  think  every  branch 
of  this  finding  of  fact  has  substantial  sup- 
port in  the  evidence  found  In  the  record.  It 
will  be  observed  that  feeding  racks  w^re  to 
be  furnished  when  it  became  necessary  "to 
save  bay."  Hence,  it  is  evident  that  a  breach 
of  this  provision  could  only  result  In  damage 
to  James  for  a  loss  of  hay.  Yet  be  makes  no 
claim  In  bis  complaint  for  a  loss  of  that  char- 
acter, but  attempts  to  recoup  in  damages  for 
a  loss  of  weight  in  the  cattle  by  a  lack  of  suf- 
ficient pasturage  and  hay.  As  to  damages 
claimed  in  the  nature  of  recoupment  it 
would  almost  seem  conclusive  against  the 
claim  to  such  that  there  is  nothing  whatever 
in  the  contract  requiring  Lassing  to  furnish 
sufficient  feed  to  keep  the  stock  in  prime  con- 
dition. When  the  contract  was  made,  the 
feed  was  upon  the  ground,  both  pastm-age 
and  hay,  and  it  was  James'  feed,  regardless 
of  quality  or  quantity,  and  was  to  be  fed  by 
him  at  such  times  and  quantities  as  he  saw 
fit  There  is  some  claim  that  James  subse- 
quently, by  parol,  made  Lassing  bis  agent  to 
take  charge  of  the  cattle  and  care  for  them. 
Conceding  as  much,  a  neglect  of  duty  by 
Lassing  under  such  contract,  and  damages 
resulting  therefrom,  would  be  a  matter  en- 
tirely foreign  to  any  question  of  feedioK 
racks.  In  addition  to  and  beyond  all  this, 
the  evidence  fully  supports  the  finding  that 
the  lack  of  feeding  racks  In  no  way  was  the 
cause  of  damage  and  loss  to  James,  conced- 
ing such  damage  and  loss  to  have  occurred. 
Again,  the  flndius  of  fact  to  the  effect  that 
the  absence  of  feeding  racks  was  not  the 
cause  of  the  removal  of  the  cattle  by  James 
finds  ample  support  in  the  evidence.  Owing 
to  the  warm,  copious,  and  unexpected  rains 
of  the  months  6f  September  and  October, 
the  fields  had  become  soft  and  miry,  which 
fact  interfered  largely  with  the  welfare  of 
the  cattle,  and  furnished  a  strong  argument 
for  James'  action  in  removing  them.  And,  as 
an  additional  cause  for  their  removal,  and 
probably  the  controlling  one,  these  same 
warm  rains  had  caused  a  growth  of  grass 
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upon  Jamee'  own  land  fully  sufficient  tor  all 
his  needs  and  purposes. 

Conceding  that  an  eiTor  of  judgment  upon 
Lasslng's  part  as  to  the  date  when  be  was 
required  to  furnish  the  racks  is  fatal  to 
his  case,  still,  under  the  evidence,  the  finding 
of  the  court  to  this  point  has  support.  A 
mistake  of  Judgment  as  to  this  particular 
time,  entailing  upon  him  the  severe  penal- 
ties here  claimed,  should  not  be  held  against 
him  unless  clearly  apparent  from  the  evi- 
dence. We  think  his  conduct  and  acts  in 
this  regard  should  be  liberally  Interpreted 
in  his  favor;  and,  so  interpreted,  we  conclude 
the  breach,  if  one  occurred,  was  not  a  sub- 
stantial one,  but  purely  technical.  Weeks 
before  the  cattle  were  removed  Lassing  had 
made  arrangements  with  a  dealer  to  have  the 
lumber  upon  the  ground  lo  build  the  racks 
upon  24  hours'  notice.  He  had  fed  the  hay 
for  two  days  only  when  James  came  upon  the 
ground  and  ordered  an  Immediate  removal 
of  the  cattle.  Under  the  written  contract,  It 
is  clearly  contemplated  that  James  should 
feed  the  hay,  and  the  inference  naturally 
arises  that  I^afisirig  would  be  notified  when 
racks  were  required,  but,  under  a  subsequent 
parol  agreement,  Lassing  was  hired  to  feed 
the  liay,  and,  as  stated,  he  had  only  fed  it 
two  days  when  James  came  upon  the  ground 
and  ordered  an  immediate  removal  of  the 
cattl^.  It  thus  appears  to  have  been  left  to 
Lassing  alone  to  determine  when  hay  should 
be  fed,  and  for  this  reason  the  novel  condi- 
tions arise  that,  if  Lassing  had  decided  not 
to  feed  hay  during  these  few  days,  then  the 
feeding  racks  would  not  have  been  required, 
and  no  breach  would  hare  occurred.  Las- 
sing states  that  he  placed  the  hay  upon  the 
high  and  gravelly  ground;  that  he  did  not 
think  the  time  had  arrived  for  the  racks  to 
be  used;  that  neither  James  nor  any  of  his 
men  had  requested  or  suggested  to  blm  to 
make  and  place  them;  tliat,  immediately 
prior  to  the  removal  of  the  cattle,  James 
neither  demanded  that  he  furnish  the  racks, 
nor  notified  him  that  he  was  removing  the 
cattle  for  the  reason  that  they  were  not  fur- 
nished, and  that  he  could  and  would  have 
furnished  them  within  a  very  few  days  If 
James  had  so  requested.  Upon  such  a  state 
of  facts  we  think  this  portion  of  the  finding 
of  the  court  should  be  upheld. 

For  the  foregoing  reasons  we  conclude  the 
Judgment  and  order  should  be  affirmed,  and 
it  is  so  ordered. 

We  concur:  HARRISON,  J.;  VAN  FLEET, 
J.;  McFARLAND,  J.;  TEMPLE,  J.;  HEN- 
SHAW,  J. 

a07  Cal.  236) 

PEOPLE  ex  rel.  SWEET  t.  WARD.     (L. 

A.  21.) 
(Supreme  Court  of  California.     May  7,  1895.) 
Vacancy  in  County  Office  —  Dbath  of  Pbksor 
Elected— Powers  of  Cocsty  Board. 
1.  County  Government  Act  1801,  §  60,  pro- 
rides  that  all  elective  county  oificers  atuill  be 


chosen  in  November,  1892,  and  every  two  years 
thereafter,  and  shall  take  office  on  the  first  Mon- 
day after  the  first  day  of  the  next  January,  and 
that  all  such  officers  shall  hold  office  until  their 
successors  are  elected  or  appointed  and  qualified. 
Pol.-  Code,  S  879,  provides  that  every  officer  shall 
discharge  the  duties  of  his  office  until  his  suo- 
cecsor  has  qualified.  Seld,  that  when  one  elect- 
ed in  November  to  succeed  defendant  as  a  coontr 
officer  died  in  the  next  December,  after  be  had- 
qualified,  there  was  a  vacancy  in  the  office  aft- 
er the  first  Monday  after  the  first  day  in  Jan- 
uary, and  not  before. 

2.  A  county  board  has  no  power  to  fill  a  va- 
cancy which  will  certainly  arise  at  a  future  time, 
when  a  difiermt  board  is  in  control  of  the  coun- 
ty affairs. 

In  bank.  Appeal  from  superior  court,  Sau 
Diego  county;   E.  S.  Torrance,  Judge. 

The  people  of  the  state  of  California,  at 
the  relation  of  A.  H.  Sweet,  against  M.  L. 
Ward,  to  determine  the  claims  of  relator  and 
defendant  to  an  office.  From  a  judgment 
for  relator,  defendant  appeals.    Affirmed. 

C.  H.  Rippey,  J.  A.  Gibson.  Works  & 
Works,  N.  J.  PlUsbury,  R.  K.  Nichols,  J.  L. 
Copeland,  aud  A.  Haines,'  for  appellant  J. 
W.  Hughes  and  W.  T.  McNealy,  for  respond- 
ent 

HENSUAW,  J.  Appeal  from  the  Judg- 
nieut  The  facts,  about  wblcb  there  is  no 
controversy,  are  as  follows:  Ward,  the  ap- 
pellant, was  duly  elected  district  attorney 
of  San  Diego  county  for  the  term  commen- 
cing January  2,  1893.  He  qualified  and  en- 
tervd  upon  the  discharge  of  the  duties  of  the 
office.     At  the  general  election  in  November, 

1894,  and  during  Ward's  term  and  incum- 
bency, William  Darby  was  elected  to  suc- 
ceed him,  pursuant  to  section  60  of  the  coun- 
ty government  act  of  1891.  Darby  duly 
qualified  upon  November  24th,  and  on  De- 
cember 15th  of  the  same  year  died.  Sec- 
tion 60  of  the^county  government  act  of  1891 
provided  that  "all  elective  county  officers 
•  •  •  shall  be  elected  at  the  general  elec- 
tion to  be  held  In  November,  1892,  and  every 
two  years  thereafter  •  •  •  and  shall  take 
office  at  twelve  o'clock  meridian  of  the  first 
Monday  after  the  first  day  of  January  next 
succeeding  their  election.  •  •  •  AH  offi- 
cers elected  under  the  provisions  of  this  act 
shall  hold  office  until  tbeir  successors  are 
elected  or  appointed  and  qualified."  Section 
879  of  the  Political  Code  provides:  "Every 
officer  must  continue  to  discharge  the  duties, 
of  his  office,  although  bis  term  has  expired, 
until  bis  successor  has  qualified."  Such  was 
the  law  when  Ward  was  elected  and  when 
the  questions  in  litigation  arose.  After  Dar- 
by's death,  and  on  the  2d  day  of  January. 

1895,  the  board  of  supervisors,  as  then  con- 
stituted, appointed  Ward  to  fill  the  vacancy 
caused  by  the  death  of  Darby,  and  to  be  dis- 
trict attorney  "for  the  term  of  office  to  bo 
taken  at  12  m.  on  the  7th  day  of  Januar;-. 
1895";  and,  upon  the  day  of  his  appoint- 
ment, Ward  qualified  in  due  form  as  the  ai>- 
polntee  to  succeed  Darby.  At  3  o'clock  p. 
m.  of  January  7,  1895,  the  personnel  of  the 
board  having  changed  by  the  outgoing  of 
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two  old  and  the  Incoming  of  two  new  super- 
visors at  noon  of  that  day,  the  board,,  as 
then  constituted,  declared  a  vacancy  to  ex- 
ist In  the  office  of  district  attorney,  and  ap- 
pointed the  relator  to  fill  the  same  during 
the  term  for  which  Darby  had  been  elected; 
and  Sweet  in  due  course  qualified.  Sweet 
made  demand  upon  Ward  for  the  office  upon 
January  10,  1895;  and,  upon  Ward's  refusal 
to  surrender  it,  this  action  was  brought  to 
determine  their  conflicting  claims.  By  ap- 
I)ellant  It  Is  contended:  Fli-st,  that  no  Ta- 
cancy  in  the  office  resulted  from  the  death 
of  Darby;  second,  that,  if  a  vacancy  did  re- 
sult, tt  occurred  eo  Instantl  upon  the  death 
of  Darby,  and  It  was  then  the  right  and 
duty  of  the  board  of  supervisors  to  fill  the 
vacancy,  which  they  duly  did  by  the  appoint- 
ment of  himself.  Under  his  first  contention, 
he  asserts  a  right  to  hold  until  his  successor 
is  elected  or  appointed  and  qualified.  Un- 
der his  second  contention,  the  tight  is  based 
upon  the  theory  of  a  vacancy,  and  his  ap- 
pointment to  serve  out  Darby's  term. 

1.'  It  Is  not  to  be  questioned  but  that  if 
Darby  had  lived,  and  at  noon  of  the  7th  day 
of  January,  1S95,  had  demanded  the  office  of 
Ward,  he  would  have  been  entitled  to  enter 
it,  and  Ward's  term  would  thus  and  then 
have  ceased  and  determined.  But  was  a  de- 
mand by  Darby  necessary  to  determine 
Ward's  tenure?  The  answer  Is  found  In  the 
language  of  the  statute.  Ward,  by  section 
60  of  the  act  quoted,  and  by  section  879  of 
the  Political  Code,  was  entitled  to  hold  abso- 
lutely until  noon  of  January  7th,  and  contin- 
gently after  that  date,  if  no  successor  had 
been  elected  or  appointed  and  qualified.  He 
had  a  fixed  tenure  and  a  contingent  term. 
People  V.  Edwards,  93  C3aL  153,  28  Pac  831. 
The  election  and  qnallficatlon  of  Darby  as 
Ward's  successor  (and  not  a  demand  by  him 
for  the  office)  ipso  facto  cut  off  Ward's  con- 
tingent term,  and  limited  him  to  the  ab- 
solute period;  that  Is,  until  noon  of  January 
7th.  State  V.  Bemenderfer,  96  Ind.  374;  State 
V.  Seay,  64  Mo.  89;  Com.  v.  Hanley,  9  Pa. 
St  513;  Gosman  v.  State,  106  Ind.  206,  6 
N.  E.  349;  People  v.  Supervisor  of  Bamett 
Tp.,  100  IlL  332;  Mechem,  Pub.  Off.  §  401; 
Throop,  Pub.  Off.  §  329.  The  word  "succes- 
sor" Is  used  In  our  statutes,  as  In  the  books, 
in  the  twofold  sense  of  the  one  entitled  to 
sacceed,  and  the  one  who  has  In  fact  suc- 
<.>eeded.  It  Is  here  employed  In  the  former 
acceptation.  It  Is  a  general  rule,  founded 
upon  necessity  to  prevent  vexatious  embar- 
rassment in  the  public  service,  that  an  officer 
will  not  be  considered  out  of  office  merely  by 
the  limitation  of  his  term.  In  the  absence 
of  a  statute  authorizing  or  requiring  him  to 
hold  ontll  the  qualification  of  his  successor,  a 
vacancy  arises  upon  the  expiration  of  his 
term;  but,  notwithstanding,  the  law,  for  the 
public  convenience^  empowers  him  to  con- 
tinue to  occupy  his  office.  But  one  so  holding 
over  acquires  no  right  to  a  new,  fixed,  and 
definite  term.    He  is  a  makeshift  merely. 


locum  tenena,  temporarily  filling  a  public 
office,  which  It  Is  inexpedient  to  permit  to 
stand  without  an  incumbent  The  legisla- 
ture may  provide  that  certain  acts,  happen- 
ings, or  events  shall  create  a  vacancy  in  law, 
while  its  greatest  wisdom  cannot  prevent  the 
occurrence  of  vacancies  in  fact  The  death  of 
the  incumbent  creates  a  vacancy  as  a  matter 
of  course,  and  without  any  expression  from 
the  legislature  upon  the  question.  But  when 
the  legislature  declares  that  the  office  of  a 
sheriff  shall  become  vacant  when  he  stands 
commlttetl  for  60  days  for  not  paying  over 
money  received  by  him  (PoL  Code,  {  4186), 
such  a  vacancy  may  be  described  as  a  va- 
cancy In  law.  So,  here,  the  legislature  hav- 
ing in  effect  provided  that  Ward's  term  upon 
the  election  and  qualification  of  Darby  came 
to  an  end  at  noon  of  January  7,  1895,  a  va- 
cancy In  law  resulted  when  Darby's  death 
prevented  his  succession.  It  Is  true  the  office 
would  not  be  without  an  incumbent  since 
Ward,  as  locum  tenens,  could  hold  until  the 
supervisors,  by  appropriate  action,  appointed 
to  the  vacancy;  but  as  has  been  said.  Ward's 
incumbency  gave  him  no  right  to  a  fixed  and 
definite  tenure.  That  such  a  vacancy  did 
exist  has  before  now  been  held  by  this  court, 
under  circumstances  similar  to  but  less  sti-ong 
than  those  of  the  present  case,  in  People  v. 
Taylor,  57  Cal.  622.  The  reasoning  of  the 
Taylor  Case  led  to  the  conclusion  that  the 
officer  elect,  who  had  there  failed  to  qualify, 
was  an  incumbent  under  subdivision  9,  g  906, 
of  the  Political  Code.  The  incongruity  of  de- 
claring a  person  an  incumbent  who  has  never 
taken  possession  or  entered  upon  the  dis- 
charge of  the  duties  of  an  office,  and  who 
could  not  be  chargeable  with  misfeasance  or 
malfeasance,  is  apparent  But  the  learned 
justice  who  wrote  the  opinion  In  this  case 
was  constrained  somewhat  by  the  earlier  de- 
cisions of  the  court,  and  by  his  own  convic- 
tion afterwards  expressed  In  Rosborough  v. 
Boardman,  67  Cal.  116,  7  Pac.  261,  that  a 
vacancy  could  not  exist  unless  it  was  one  con- 
templated and  declared  by  section  996  of  the 
Political  Code.  The  legitimate  meaning  of 
the  word  "incumbent"  was  therefore  some- 
what strained  to  meet  the  substantial  ends 
of  justice,  the  incongruity  resulting  from  the 
failure  of  the  legislature  to  disciiminate  In 
the  use  of  descriptive  terms.  But  giving  full 
weight  to  People  v.  Taylor,  and  treating  Dar- 
by as  an  incumbent,  still,  by  its  authority, 
the  vacancy  arose  at  the  commencement  of 
his  term,  and  not  during  the  term  of  Ward, 
his  predecessor.  But  Darby  was  not  In  the 
true  meaning  of  the  word,  an  "Incumbent," 
and  we  need  not  predicate  the  existence  of 
the  vacancy  upon  section  996  of  the  Political 
Code. 

As  has  been  suggested,  some  of  the  earlier 
cases  have  held  that  to  section  996,  enumerat- 
ing the  causes  of  vacancy,  Is  to  be  applied 
the  doctrine  of  exclusion;  but  more  lately  the 
soundness  of  the  rule  has  been  questioned, 
and  It  may  well  be  doubted.     People  v.  Uam- 
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mond,  66  Cal.  656.  6  Pac.  741.  And  that  It 
cannot  be  applied  In  strictness  Is  clear  from 
the  fact  that  the  section  does  not  recite  all 
of  the  causes  and  events  which  the  legisla- 
ture itself  has  declared  shall  create  vacan- 
cies. An  Instance  of  this  is  found  In  section 
4186  of  the  PollUcal  Code,  and  to  that  may 
be  added  section  88  of  the  county  govern- 
ment act  of  1891,  and  the  provisions  for  for^ 
feiture  of  o£9ce  declared  in  the  act  to  pro- 
mote purity  of  elections. 

Finally,  it  may  be  said  that  the'  vacancy 
here  arising  is  not  one  occurring  during  the 
term  of  an  incumbent,  since  it  did  not  arise 
during  Ward's  term,  and  Darby  was  never 
In  strictness  an  Incumbent;  so  that  section 
996  of  the  PoliUcal  Code,  which  deals  exclu- 
sively with  vacancies  during  the  terms  of 
office  of  Incumbents,  Is  Inapplicable.  Miller 
V.  Board,  25  Cal.  94.  This  vacancy  is  rather 
an  hiatus.  It  is  In  the  nature  of  an  Interreg- 
num. It  arose  when,  upon  noon  of  January 
7,  1895,  Darby,  by  death,  was  not  able  to 
take  his  office.  French  v.  County  of  Santa 
Clara,  69  Cal.  519,  11  Pac.  30;  People  v. 
Taylor,  57  Cal.  622.  The  expiration  of 
Ward's  term  alone  did  not  create  this  vacan- 
cy. It  was  the  election  and  qualification  of 
bis  successor,  and  the  expiration  of  the 
term,  which  worked  the  result  It  Is  an- 
other Instance  of  a  vacancy  contemplated  by 
statute,  but  not  expressed  in  section  996. 

2.  The  vacancy  which  occurred  having 
arisen  at  noon  of  January  7th,  It  remains  to 
be  considered  whether  the  action  of  the 
board,  of  supervisors  upon  January  2d  was 
legal  or  Illegal;  and,  as  this  is  determined, 
so  will  the  claim  of  appellant  stand  or  fall. 
The  board,  then,  undertook  to  fill,  not  an  ex- 
isting vacancy,  but  one  soon  to  exist;  not, 
however,  a  contingent  or  possible  vacancy, 
but  one  which,  in  the  nature  of  things,  was 
certain  to  arise,  though  at  a  future  date,  and 
at  a  time 'when,  in  legal  contemplation  and 
in  fact,  a  different  board  would  be  in  con- 
trol of  the  county's  affairs.  Briefly,  the  act 
of  the  board  was  to  make  an  appointment 
to  take  effect,  and  to  fill  a  vacancy  to  arise, 
in  the  term  of  Its  successor.  We  are  not, 
therefore,  here,  concerned  with  the  question 
of  the  power  to  appoint  to  fill  an  anticipated 
vacancy  by  the  person  or  body  which,  as 
constituted,  is  authorized  to  fill  the  vacancy 
when  It  occurs,  but  solely  with  the  question 
of  an  appointment  made  to  fill  a  prospective 
vacancy,  which  will  arise  at  a  time  when 
there  has  been  a  change  In  the  appointing 
power.  Upon  the  election  and  qualification 
of  Darby,  his  right  to  the  office  for  the  term 
commencing  at  noon  of  January  7th  vested 
immediately,  and  Ward's  contingent  right  to 
an  additional  term  was  cut  off.  Up<Mi  the 
divestiture  of  that  right  by  death,  It  existed 
in  no  one,  and  there  was  no  revivor  of 
Ward's  contingent  right  to  an  extended 
term.  The  power  of  the  board  of  supervis- 
ors In  dealing  with  such  matters  Is  drawn 
from  subdivision  21,  {  25,  of  the  county  gov- 


ernment act  of  1891,  and  It  te  limited  to  the 
filling  of  vacancies.  That  power  could  prop- 
erly be  exercised  only  upon  an  existing  va- 
cancy. The  board  could  by  Its  action  nei- 
ther create  a  vacancy,  nor  by  anticipation  fill 
one,  which  was  to  arise  in  futuro,  during  the 
term  of  its  successor.  Mechem  lays  down 
the  rule  In  the  following  language,  and,  so 
far  as  our  Investigations  have  extended,  its 
soundness  is  not  opposed  by  any  dissenting 
voice:  "The  appointing  i>ow6r  cannot  fore- 
stall the  rights  and  prerogatives  of  their  own 
successors  by  appointing  successors  to  offi- 
ces expiring  after  their  power  to  appoint  has 
Itself  expired."  Mechem,  Pub.  Off.  §,  133. 
This  is  the  language  of  Ivy  v.  Lusk,  11  La. 
Ann.  486,  while  to  like  effect  are  the  cases  of 
Bownes  v.  Meehan.  45  N.  J.  Law,  189,  and 
Haight  v.  Love,  39  N.  J.  Iaw,  14. 

We  conclude,  thei-efore:  First,  that  a  va- 
cancy arose  In  the  office  of  district  attorney 
by  reason  of  the  election,  qualification,  and 
death  of  Darby;  second,  that  this  vacancy 
existed  at  and  after  noon  of  the  7th  day  of 
January,  1S!>5,  and  not  before;  third,  that 
the  attempt  of  the  first  board  of  supervisors 
to  fill  the  vacancy  upon  January  2d  was 
in  excess  of  its  power,  and  void;  fourth, 
that  the  vacancy  was  properly  filled  by  the 
existing  board  at  3  o'clock  p.  m.  of  January 
7, 1895.  Wherefore,  It  follows  that  the  judg- 
ment appealed  from  Is  affirmed. 

We  concur:  BEATTY,  O.  J.;  TEMPLE,  J.; 
McPABLAND,  J.;  VAN  FLEET,  J.;  GA- 
ROUTTB,  J.;   HARBISON,  3. 


(107  Cal.  432) 

SMITH  V.  LIVERPOOL  &  LONDON  ft 

GLOBE  INS.  CO.  et  al.     <No.  16,707.) 

(Supreme  Conrt  of  California.     June  4,  1803.) 

Malicious  Pbobbcotios— Pbobablk  Cadbe — Evi- 

DEKCB — AOENcr— Proof  by  Aobmt's 

Declaratioks. 

1.  In  an  action  for  malicions  prosecution,  it 
Is  for  the  conrt  to  determine  whether  certain  ad- 
mitted or  clearly  proven  facts  constituted  proba- 
ble cause. 

2.  In  an  action  for  malicious  prosecution  for 
arson,  it  appeared  that  the  estate  of  plaintiff's 
deceased  wife,  of  which  he  was  administrator, 
owned  two  vacant  houses  on  the  railroad  hne  be- 
tween O.  and  P.,  about  two  miles  from  P.,  where 
plaintiff's  children  lived,  and  that  the  Irailiiinss 
were  insured;  that  the  fire  originated  after  dark 
Monday  night,  on  the  inside  of  the  buildings,  and 
that  the  persons  discovering  the  fire  found  the 
outer  doprs  locked,  and  smelled  burning  oil;  that 
plaintiff  worked  at  O.,  going  to  P.  on  Saturday 
evenings,  and  returning  to  O.  on  Sunday,  bnt 
that  at  the  time  of  the  fire,  he  remained  at  P. 
over  Monday,  and  had  been  seen  peering  atx>at 
the  buildings  in  a  suspicious  manner;  that,  short- 
ly before  die  fire  was  discovered,  a  person  well 
acquainted  with  plaintiff  saw  a  person  whom  he 
thought  to  be  plaintiff  walking  rapidly  towards 
P.;  that  plaintiff  was  seen  in  a  saloon  that  night 
looking  warm  and  excited;  that  the  property  was 
mortgaged,  plaintiff  otving  money  besides  on  his 
own  account,  and  that  there  was  nothing  to  in- 
dicate a  motive  on  the  part  of  any  other  person 
to  bum  the  buildings;  that  the  facts  were  com- 
municated to  the  district  attorney,  who  advised 
plaintilTB    pru8ecuti<ni    for   arson,    and    himself 
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made  out  thp  complnint.     Urld,  to  show  probable 
cause  and  absence  of  malice. 

3.  Declarations  of  an  alleged  agent  are  inad- 
missible to  bind  the  principal  unless  the  fact  of 
agency  be  first  established. 

Department  1.  Appeal  from  superior  court, 
Contra  Costa  county;  Josepli  P.  Jones,  Judge. 

Action  by  A.  D.  Smith  against  the  Liver- 
pool &  London  &  Globe  Insurance  Company 
and  others  for  malicious  prosecution.  From 
a  judgment  for  plaiutifC,  defendants  appeal. 
Reversed. 

T.  C.  Van  Ness  and  Van  Ness  &  Redman, 
for  appellants.  Gibson  &  Wood  and  Welles 
Whltmore,  for  respondent. 

VAN  FLEET,  J.  This  Is  an  action  for  ma- 
licious prosecution,  the  complaint  alleging 
that  defendants,  maliciously  and  'without 
probable  cause,  procured  plaintiff  to  be  ar- 
rested and  prosecuted  upon  a  charge  of  arson 
before  a  justice  of  the  peace;  and,  as  a  sec- 
ond count,  charging  that  defendants  in  like 
maimer,  maliciotisly  and  without  probable 
cause,  procured  and  Induced  the  district  at- 
torney of  Contra  Costa  county  to  bring  the 
same  charge  before  the  grand  jury  of  said 
county  with  a  view  and  purpose  of  having 
plaintiff  Indicted  for  said  offense.  Plaintiff 
had  a  verdict,  and  from  the  judgment  enter- 
ed thereon  and  an  order  denying  their  motion 
for  a  new  trial  defendants  appeal.  A  num- 
ber of  errors  are  assigned  as  grounds  for  re- 
versal. 

1.  It  is  urged  that  the  evidence  is  .wholly 
Insnfficient  to  sustain  the  verdict,  in  that  (1) 
it  does  not  tend  to  show  that  the  prosecution 
of  the  plaintiff,  either  before  the  committing 
magistrate  or  the  grand  jury,  was  by  or  at 
the  instigation  or  procurement  of  defend- 
ants, or  any  of  them ;  and  (2)  that  it  does  not 
appear  that  the  prosecution,  by  whomsoever 
instigated,  was  either  malicious  or  without 
probable  cause. 

We  will  first  consider  the  second  ground 
upon  which  this  contention  rests,  since  the 
first  can  be  more  conveniently  disposed  of  in 
connection  with  another  point  It  appears 
without  substantial  .conflict— in  fact  largely 
from  the  evidence  adduced  by  plaintiff  on  his 
affirmative  case— that  tlie  circumstances  up- 
on which  the  prosecution  of  plaintiff  was 
based,  both  before  the  magi-strate  and  the 
grand  jury,  were  substantially  these:  The 
estate  of  plaintiff's  deceased  wife,  of  which 
plaintiff  was  the  administrator,  was  the  own- 
er of  two  connecting  houses  in  the  town  of 
Crockett,  in  Contra  Costa  county,  a  small 
village  situate  on  the  line  of  the  railroad  be- 
tween Port  Costa  and  Oakland,  and  about 
two  miles  distant  from  Port  Costa,  upon 
which  there  was  insurance  in  the  sum  of  $1,- 
700  in  the  defendant  companies.  On  the 
night  of  Monday,  May  25,  1801,  between  9 
and  10  o'clock,  the  insured  property  was  de- 
stroyed by  fire,  under  circumstances  strong- 
ly indicative  that  the  fire  was  of  incendiary 
origin.    The  buildings  were  and  had  been 


for  some  time  vacant  The  fire  originated 
after  dark  on  the  inside  of  the  bouses,  and, 
upon  the  arrival  of  persons  who  had  observ- 
ed the  smoke.  It  was  found  that  the  outer 
doors  were  locked,  and  the  escaping  smoke 
was  laden  with  a  strong  odor  of  burning  oil 
or  "dope."  The  plaintiff  was  a  carpenter, 
and  for  some  little  time  had  been  working 
In  Oakland;  but  his  children  still  remained 
In  Port  Costa,  and  plaintiff  was  in  the  habit 
of  coming  up  to  see  tttem  Saturday  evenings, 
and  returning  to  Oakland  on  Sunday.  On 
this  occasion  he  did  not  return  Sunday,  re- 
maining instead  In  Port  Costa  over  Monday. 
He  had  been  seen  on  the  day  before  the  Are 
by  Mr.  Cavanaugh,  the  next-door  neighbor, 
peering  abont  tbe  houses  In  what  the  latter 
considered  a  peculiar  and  suspicious  manner. 
To  such  an  extent,  in  fact,  were  the  sus- 
picions of  Cavanaugh  aroused  that  when  the 
fire  occurred,  which  also  burned  the  resi- 
dence of  the  latter,  and  the  manner  In  which 
the  fire  started  became  known,  he  Immedi- 
ately suspected  that  plahitiff  had  set  the 
houses  on  fire.  About  20  minutes  before  the 
fire  was  discovered,  a  witness  living  in 
Crockett,  who  was  well  acquainted  with 
plaintiff,  saw  a  man  at  the  east  end  of  the 
town,  on  the  county  road,  walking  pretty 
fast  towards  Port  Costa,  whom  he  took  at 
the  time  to  be  the  plaintiff.  Between  half- 
past  9  and  10  o'clock,  one  Bartlett  living  in 
Port  Costa,  whose  wife  had  Just  called  his 
attention  to  the  fire,  came  out  of  his  door, 
and  met  plaintiff  on  tbe  street  In  Port  Costa. 
He  told  plaintiff  of  the  fire,  and  said:  "I  am 
going  right  down  there.  That  Is  your  build- 
ing. Let  us  go  right  down."  Plaintiff  an- 
swered that  it  was  not  much  use  hurrying. 
On  the  way  over,  Bartlett  hurried,  but  plain- 
tiff lagged  behind,  and  did  not  go  all  the 
way  to  the  burning  houses,  but  left  Bartlett 
at  the  foot  of  some  stairs'  leading-  up  the 
side  of  the  hill  at  the  east  end  of  the  town, 
and  the  latter  did  not  see  him  again  that 
night  Another  witness  saw  plaintiff  in  a 
saloon  in  Port  Costa  the  night  of  the  fire. 
He  appeared  warm  and  excited  or  scared, 
and  was  sweating.  C.  W.  Rodgers,  the  sher- 
iff of  the  county,  asked  plaintiff,  two  or  three 
days  after  the  fire,  how  it  occurred.  Plain- 
tiff told  him  it  started  in  some  straw  In  an 
alleyway  between  the  buildings.  The  sheriff 
asked  him  if  he  had  any  Insurance,  and  he 
said  "about  $000  or  $700."  There  was  a 
matured  and  unpaid  mortgage  upon  the 
property  for  some  $350,  and  a  demand 
against  the  estate  for  some  $265,  borrowed 
by  the  wife  of  plaintiff  in  her  lifetime.  Be- 
sides these  amounts,  plaintiff  was  owing 
money  on  his  own  account  The  appraised 
value  of  the  burned  premises,  as  returned  In 
the  estate,  was  $1,800.  There  was  nothing 
to  indicate  a  motive  on  the  part  of  any  one 
other  than  plaintiff  to  burn  the  buildings; 
and,  when  the  circumstances  of  the  fire  be- 
came known,  fiot  only  the  sheriff  of  the  coun- 
ty, but  a  considerable  number  of  the  real- 
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dents  of  Crockett  and  Port  Costa,  believed 
and  expressed  tbe  opinion,  that  plaintiff  liad 
fired  the  buildings;  and  the,  prosecuting  wit- 
ness so  believed  when  he  swore  to  the  com- 
plaint It  further  appeared  that  before  the 
prosecution  was  commenced,  all  the  circum- 
stances of  the  case  were  fully  and  fairly  laid 
before  the  district  attorney  of  the  county; 
that  the  district  attorney  advised  that  it  was 
a  proper  case  for  a  prosecution,  and  himself 
drafted  a  complaint  against  plaintiff  char- 
ging him  with  arson,  and  directed  the  prose- 
cuting witness  to  go  before  the  Justice,  and 
swear  to  the  complaint,  and  have  plaintiff  ar- 
rested; that,  in  pursuance  of  such  advice, 
the  complaint  was  sworn  to  and  the  prose- 
cution of  plaintiff  had.  It  also  appeared  that, 
after  the  discharge  of  the  plaintiff  by  the 
magistrate,  the  district  attorney,  of  his  own 
motion,  took  the  matter  before  the  grand 
Jury  for  their  investigation. 

No  principle  is  better  established  than  that 
In  actions  for  malicious  prosecution  the 
plaintiff  must,  in  order  to  recover,  establish 
not  only  malice,  but  want  of  probable  cause. 
These  two  elements  are  essential,  and  they 
must  concur  or  the  action  will  not  lie.  Pot- 
ter ▼.  Seale,  8  Cal.  220;  Anderson  v.  Cole- 
man, 53  Cal.  188.  "The  pi-imary  question  to 
be  considered  in  this  class  of  cases,  as  was 
said  in  Grant  v.  Moore,  29  Cal.  C44,  is  the 
want  of  probable  cause  for  the  prosecution 
complained  of,  and  this  must  be  established 
before  plaintiff  can  recover;  and  the  burden 
of  proof  is  upon  the  plaintiff."  Jones  v. 
Jones,  71  Cal.  91,  11  Pac.  817.  Reasonable 
or  probable  cause  has  been  defined  to  be:  "A 
suspicion  founded  upon  circumstances  sufB- 
dently  strong  to  warrant  a  reasonable  man 
in  the  belief  that  the  charge  is  true."  Potter 
V.  Seale,  supra,  and  cases  there  cited.  In 
view  of  these  principles,  and  applying  them 
to  the  foregoing  facts,  we  are  at  a  loss  to 
understand  upon  what  theory  the  learned 
judge  of  the  court  below  denied  defendants' 
motion  for  a  nonsuit  We  cannot  readily 
conceive  of  a  state  of  facts  better  calculat- 
ed to  arouse  in  the  mind  of  any  reasonable 
man  a  strong  suspicion  of  guilt  than  was 
furnished  In  this  case.  It  cannot  be  doubted 
that  If,  upon  these  acts,  the  plaintiff  had 
t>een  tried  and  convicted  of  arson  in  tbe 
burning  of  the  buildings  destroyed,  it  would 
be  impossible  to  say  that  there  was  not  evi- 
dence to  sustain  such  conviction.  They  not 
only  disclose  a  case  of  probable  cause,  but, 
in  our  Judgment  they  wholly  negative  the 
idea  of  malice.  See  Jones  v.  Jones,  supra. 
Upon  such  a  state  of  facts,  tbe  plaintiff 
should  not  have  been  permitted  to  go  to  the 
Jury.  "Probable  cause  is  a  mixed  question 
of  law  and  fact  Whether  the  alleged  cir- 
cumstances existed  or  not  is  simply  a  ques- 
tion of  fact;  and,  conceding  their  existence, 
whether  or  not  they  constituted  probable 
cause  is  a  question  of  law.  Where  the  cir- 
cumstances are  admitted,  or  clearly  proved 
by    uncontradicted    testimony,    It    la    the 


province  of  the  court  to  determine  the  ijueB- 
tion  of  probable  cause,  and  the  conrt  may  or- 
der  a  nonsuit"    Potter  v.  S6ale,  supra. 

2.  The  court  admitted,  over  defendants' 
objection,  evidence  as  to  the  declarations  of 
one  McCarthy,  a  detective,  to  the  effect  that 
he  was  in  the  employment  of  defendants  for 
the  purpose  of  working  up  the  case  against 
plaintiff,  and  having  him  prosecuted  for 
burning  the  houses.  This  was  clearly  errone- 
ous. No  other  evidence  was  offered  by  plain- 
tiff aside  from  these  declarations  to  estab- 
lish McCarthy's  employment  by  or  agency 
for  defendants  in  the  premises,  and  the  very 
purpose  of  introducing  such  declarations 
would  seem  to  have  been  to  prove  such 
agency.  Tbe  declarations  were  inadmissible 
for  such  purpose.  It  was  Incumbent  upon 
tbe  plaintiff  to  first  establish  the  fact  of 
agency  before  tbe  declarations  of  the  agent 
became  admissible  to  bind  his  principal. 
Grisby  V.  W^aterworks  Co..  40  CaL  396; 
Loan  Soc.  v.  Gerichten,  64  CaL  521,  2  Pac. 
405.  Tbe  defendants  denied  any  responsi- 
bility for  or  connection  with  the  prosecution 
of  plaintiff,  or  that  McCarthy  was  their 
agent  or  employ^  for  any  such  purpose;  and, 
inasmuch  as  tbe  evidence  of  such  declara- 
tions was  the  only  evidence  tending  directly 
to  connect  defendants  with  the  prosecution, 
its  admission  was  prejudicial  error. 

3.  The  action  of  tbe  court  In  giving  cer- 
tain instructions  and  refusing  others  request- 
ed is  complained  of.  The  questions  involved 
in  the  instructions  given  and  refused  are  cov- 
ered by  what  has  been  said  above  on  other 
features  of  the  case;  and  wherein  the  court 
erred  in  these  particulars  is,  we  think,  made 
sufficiently  manifest  without  further  or  spe- 
cial consideration. 

4.  The  objection  that  the  damages  are  ex- 
cessive need  not  be  considered  at  this  time, 
as  the  question  may  not  arise  upon  another 
trial. 

The  judgment  and  order  are  reversed,  and 
the  cause  remanded. 


We    concur: 
SON,  J. 


GAROUTTE,    J.;    HABKI- 


(107  Cal.  MT> 

PACIFIC   FRUIT  CO.   v.   COON.     (No. 
15.708.) 

(Supreme  Court  of  Oalifomia.     June  10,  1805.) 

COKPORATB  Stock— ■ASSESSMBMT—  Caxcbllatiok. 

1.  A  subscription  for  capital  stock  of  a  cw- 
poration  cannot  be  canceled,  except  for  fraud  or 
mistake,  without  the  consent  of  all  the  stockhold- 
ers. 

2.  Tie  issuance  of  a  certificate  of  corporate 
stock  is  not  a  necessary  preliminary  to  the  own- 
ership or  asgessabiiity  of  such  stock. 

3.  TlouKh  the  cancellation  of  a  subscription 
for  corporate  stock  may  be  shown  by  dicum- 
stantial  evidence,  the  mere  recitals  in  the  min- 
utes of  the  stockholders'  meetings  that  so  many 
shores  of  stock  were  represented  "out  of  5,000 
issiiRd"  is  insnfficient  when  10.000  shares  were 
originally  subscribed,  and  not  enough  was  repre- 
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sented  to  constitnte  a  lawful  meeting,  unless  that 
allegpd  to  have  been  canceled,  or  a  large  amount 
of  other  stock,  had  in  fact  been  canceled. 

Commissioners'  decision.  Department  2. 
Appeal  fram  superior  court,  city  and  county 
of  San  Francisco;   Eugene  R.  Garber,  Judge. 

Action  by  Pacific  Fruit  Company  against 
F.  H.  Coon  to  recover  an  assessment  on  cor- 
porate; stock.  From  a  judgment  for  defend- 
ant, plaintiff  appeals.    Affirmed. 

John  H.  Dickinson,  for  appellant.  Estee  & 
MUler,  for  respondent 

VANCLIBF,  C.  The  plaintiff  Is  a  private 
corporation,  organized  In  this  state  for  com- 
mercial and  manufacturing  purposes,  whose 
principal  place  of  business  "Is  San  Francis- 
co, California,"  and  brought  this  action  to 
recover  from  the  defendant  an  assessment 
of  five  dollars  per  share  on  his  stock  (100 
shares)  in  the  corporation.  The  Judgment  of 
the  court  was  In  favor  of  the  defendant,  and 
the  plaintiff  appeals  therefrom,  and  from  an 
order  denying  his  motion  for  a  new  trial.  It 
is  alleged  in  the  complaint,  among  other 
things:  "That  on  the  11th  day  of  May,  1891, 
said  corporation,  plaintiff  herein,  in  accord- 
ance with  the  laws  of  the  state  of  Califor- 
nia, levied  an  assessment  upon  the  capital 
stock  of  said  corporation,  for  the  purpose  of 
paying  the  indebtedness  of  said  corporation, 
being  assessment  No.  six  (6),  of  five  dollars 
(|5)  upon  each  and  every  of  the  shares  of 
the  capital  stock  of  said  corporation.  That 
said  assessment,  so  as  aforesaid  levied,  did 
not  exceed  ten  per  cent  of  the  amount  of 
the  capital  stock  named  in  the  articles  of  in- 
corporation." The  answer  of  the  defendant 
specifically  denies  each  of  these  allegations. 
The  court  found  that  the  whole  capital  stock 
named  in  the  articles  of  incorporation  is 
$250,000,  divided  into  10,000  shares,  of  the 
par  value  of  $25  per  share,  and  that  all  said 
shates  were  subscribed  at  the  time  of  the  or- 
ganization of  the  corporation  as  follows:  By 
X,  K.  Hasten.  1,000  shares,  $25,000;  by  W. 
C.  Blackwood,  1,000  shares,  $25,000;  by  "W. 
W.  Cozzens,  1,000  shares,  $25,000;  by  Clif- 
ford Saville,  1,000  shares,  $25,000;  by  A.  W. 
Bryant,  1,000  shares,  $25,000;  by  W.  K.  Mas- 
ten,  5,000  shares,  $125,000.  This  subscrip- 
tion is  certified  In  the  articles  of  incorpora- 
tion, acknowledged  on  June  13,  1883,  and  Is 
not  disputed.  The  court  further  found  that 
a  part  of  said  stock,  not  exceeding  1,705 
shares,  had  been  sold  for  assessments  and 
purchased  by  the  corporation  prior  to  the 
levy  of  the  assessment  in  question,  leaving 
oatstandlng  and  subject  to  assessment  on 
May  11,  1891,  not  less  than  8,295  shares;  and 
further  found  that  the  total  Indebtedness  of 
the  corporation  on  May  11,  1891,  did  not  ex- 
ceed $15,000;  that  said  assessment  exceed- 
ed 10  per  cent  of  the  whole  capital  stock 
named  In  the  articles  of  Incorporation,  and 
greatly  exceeded  the  indebtedness  of  the  in- 
corporation; and  further  found,  as  a  couclu- 


sion  from  the  foregoing  facts,  "that  said 
pretended  assessment  was  not  levied  in  ac- 
cordance with  the  laws  of  the  state  of  Cali- 
fornia," and  therefore  was  void. 

The  appellant  contends  that  the  finding 
that  the  number  of  shares  of  stock  liable  to 
assessment  on  May  11,  1801,  was  not  less 
than  8,295  is  not  justified  by  the  evidence. 
If  this  finding  is  justified  by  the  evidence, 
the  Judgment  and  order  should  be  affirmed, 
since  an  assessment  of  $5  per  share  on  8,- 
295  shares  amounts  to  $41,475,  which  ex- 
ceeds 10  per  cent,  of  the  whole  capital  stock 
named  in  the  articles  of  incorporation  by 
$16,475,  contrary  to  section  332  of  the  Civil 
Code,  which  provides:  "No  one  assessment 
must  exceed  ten  per  cent  of  the  amount  of 
the  capital  stock  named  in  the  articles  of  in- 
corporation, except  in  the  caaes  in  this  sec- 
tion otherwise  provided  for,  as  follows:  (1) 
If  the  whole  capital  of  a  corporation  has  not 
been  paid  up,  and  the  corporation  is  unable 
to  meet  its  liabilities,  or  to  satisfy  the  claims 
of  its  creditors,  the  assessment  may  be  for 
the  full  amount  unpaid  upon  the  capital 
stock;  or,  if  a  less  amount  is  sufficient,  then 
it  may  be  for  such  a  percentage  as  will  raise 
tlmt  amount."  The  second  and  third  excep- 
tions apply  only  to  railroad  and  Insurance 
corporations,  and  the  first  cannot  be  applied 
to  the  plaintiff  corporation,  for  the  reason 
that  there  Is  no  evidence  tending  to  prove 
that  its  subscribed  capital  stock  had  not 
been  fully  paid.  Under  the  pleadings,  the 
burden  of  proving  a  valid  assessment  was  on 
the  plaintiff.  Besides,  appellant  claims  noth- 
ing under  any  of  these  exceptions,  except  as 
a  deduction  from  a  misconstruction  of  the 
opinion  of  the  court;  his  principal  conten- 
tion being  that  the  subscription  of  W.  K. 
Hasten  for  5,000  shares  had  been  rescinded 
or  canceled,  and  that  1,610  of  the  other  5,000 
shares  subscribed  had  been  bought  in  by 
the  corporation  for  delinquent  assessments 
long  before  the  levying  of  the  assessment  in 
question;  so  that  only  3,390  of  the  sliares 
originally  subscribed  remaln'ed  outstanding 
and  assessable  at  the  date  of  the  assessment 
In  question,  which  It  Is  claimed  was  levied 
upon  only  3,390  shares.  By  conceding  the 
purchase  of  1,610  shares  by  the  corporation, 
as  claimed  by  appellant,  the  controversy  un- 
der this  head  is  reduced  to  the  question 
whether  or  not  the  evidence,  without  sub- 
stantial conflict,  Is  sufficient  to  prove  the  al- 
leged rescission  of  W.  K.  Masten's  subscrip- 
tion for  5,000  shares.  If  not,  the  asse-ssment 
greatly  exceeded  10  per  cent,  on  the  capital 
stock  named  in  the  articles  of  incorporation, 
and  for  this  reason  alone  the  judgment  and 
order  should  be  affirmed.  The  only  evidence 
offered  for  the  pnrxHJse  of  proving  the  rescis- 
sion or  cancellation  of  W.  K.  Masten's  sul)- 
scriptlon  consisted  of  the  "certificate  book" 
and  the  "minute  book."  The  first  contalneil 
printed  blank  forms  of  certificates  of  stock 
attached  to  stubs  from  which  the  certificates, 
when  filled  up  and  issued,  were  detached. 
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leaving  the  stubs  showing  the  numb^  and 
date  of  each  certificate  Issued,  the  number 
of  shares  for  which  It  was  Issued,  and  the 
name  of  the  person  to  whom  issued.  The 
only  matter  found  in  this  certificate  book  re- 
lating to  the  stock  of  W.  K.  Masten  is  set 
forth  In  the  statement  on  motion  for  new 
trial,  as  follows:  "Certificate  No.  6,  for  5,- 
000  shares,  dated  August  4,  18S3,  bj  capital 
stock,  in  favor  of  N.  K.  Masten,  Tr.,  Is  mark- 
ed across  the  stub  'Not  Issued,'  and  across 
the  face  of  the  certificate  'Canceled,'  the 
name  of  the  president  being  obliterated." 
No  doubt,  the  initial  "N"  in  the  name  is  a 
clerical  error,  whether  it  occurred  in  the  orig- 
inal entry  in  the  certificate  book  or  In  tran- 
scribing; otherwise  the  entry  in  the  book 
does  not  relate  to  W.  K.  Masten's  stock  at 
all.  N.  K.  Masten  subscribed  for  only  1,000 
shares,  and  not  as  "trustee."  It  will  hardly 
be  contended  that  the  mere  act  of  canceling 
an  unissued  certificate  of  stock  effected  a 
cancellation  of  the  subscription  for  such 
stock.  It  surely  tends  to  prove  nothing  more 
than  that,  for  some  reason  satisfactory  to 
the  person  or  persons  who  canceled  the  cer- 
tificate, it  was  thought  unnecessary  or  im- 
proper to  Issue  that  certificate  at  that  time, 
for  It  does  not  appear  who  filled  the  blanks, 
who  wrote  the  word  "Canceled,"  at  what 
time,  nor  for  what  reason  or  purpose,  nor  Is 
there  any  explanation,  of  the  matter  in  the 
evidence.  There  may  have  been  various  good 
reasons  for  canceling  that  particular  certif- 
icate without  any  intention  to  cancel  Mas- 
ten's  subscription.  Conceding,  however,  that 
the  certificate  was  canceled  by  order  of  the 
board  of  directors,  with  Intent  thereby  to 
cancel  JIasten's  subscription,  yet  the  Intend- 
ed effect  could  not  have  followed  without  the 
unanimous  consent  of  all  the  stockholders, 
of  which  there  is  no  evidence.  Indeed,  there 
is  no  evidence  that  W.  K.  Masten,  or  any 
other  stockholders,  ever  consented  to  a  can- 
cellation of  his  subscription.  That  a  sub- 
scription for  capital  stock  of  a  corporation 
cannot  be  rescinded  or  canceled,  except  for 
fraud  or  mistake,  without  the  unanimous 
consent  of  all  the  stockholders,  is  too  firmly 
settled  to  admit  of  controversy  (Cook,  Stock, 
Stockh.  &  Corp.  Law  [3d  Ed.]  |§  lCG-160,  in- 
clusive, and  notes  to  same);  and  It  is  quite 
as  well  settled  that  the  Issuance  of  a  certifi- 
cate of  corporate  stock  is  not  a  necessary 
preliminary  to  tlie  ownersliip  or  a.ssessabillty 
of  such  stock  (Mitchell  v.  Beckman,  64  Cal. 
121,  28  Pac.  110;  Hotel  Co.  v.  Caliender,  94 
Cal.  127,  29  Pac.  859). 

W.  H.  Robinson,  the  only  witness  produced 
by  the  plaintiff,  testified  that  he  first  became 
secretary  of  the  plaintiff  corporation  in  April, 
1888  (about  five  years  after  its  organization), 
and  was  secretary  on  May  11,  1891,  when  the 
assessment  in  question  was  levied;  that  the 
only  means  he  had  by  which  to  estimate  or 
determine  the  amount  of  assessable  stock 
was  the  certificate  book  above  described, 
which  was  the  only  book  kept  by  the  corpo- 


ration containing  any  of  the  requisite  con^ 
tents  of  the  "stock  and  transfer  book"  re- 
quired by  section  378  of  the  Civil  Code;  yet 
that  he  could  and  did  correctly  estimate  the 
amount  of  the  outstanding  assessable  stock 
on  May  11,  1891,  from  the  contents  of  the 
certificate  book;  and  that  he  found  the 
amount  of  such  stock  on  May  11,  1891,  to 
have  been  only  3,300  shares.  That  this  was 
a  gross  error  was  made  manifest  to  thd  court 
by  the  book  itself,  which  was  In  evidence, 
and  which  contained  no  account  of  stock 
for  which  no  certificate  had  been  issued. 
The  error  in  the  estimate  by  the  witness 
must  have  resulted  from  his  assumption 
either  that  subscribed  stock  was  not  assessa- 
ble until  after  a  certificate  therefor  had  been 
issued,  or  that  the  subscription  for  6,000 
shares  by  W.  K.  Masten  had  been  canceled 
by  the  cancellation  of  the  unissued  certificate 
therefor,  as  above  shown.  In  either  case  bis 
error  was  an  error  to  law  which  the  court 
properly  corrected,  since  he  expressly  based 
his  estimate  upon  the  book  alone. 

Counsel  for  appellant  contends  that  the 
"minute  book"  contains  circumstantial  evi- 
dence of  the  cancellation  of  W.  K.  Masten's 
subscription.  But  W.  K.  Masten's  stock  is 
not  mentioned  in  the  minutes  of  any  meet- 
ing of  the  stockholders  or  directors.  It  is 
claimed,  however,  that  some  of  the  resoln- 
tions  of  the  board  of  directors  were  illegal 
unless  W.  K.  Masten's  subscription  for  5,000 
shares  had  been  canceled.  For  example,  the 
first  two  assessments  were  levied  upon  "five 
thousand  shares  of  subscribed  stock,"  when 
there  must  have  been  much  more  than  that 
number  of  subscribed  shares  if  Masten's 
subscription  bad  not  been  canceled.  But  I 
think  it  quite  apparent  from  the  minutes 
that  this  and  all  other  apparently  Illegal  acts 
of  the  board  of  directors  are  to  be  accounted 
for  on  the  ground  that  the  directors  under- 
stood that  no  stock  was  assessable  for  which 
a  certificate  had  not  been  issued.  But,  bow- 
ever  this  may  be,  no  act  of  the  board  of  di- 
rectors, legal  or  Illegal,  could  have  had  the 
effect  to  cancel  W.  K.  Masten's  subscription. 
The  only  thing  found  In  the  minutes  of  the 
stockholders'  meetings  said  to  have  any  bear- 
tog  on  the  question  is  that  it  Is  recited  that 
so  many  shares  of  stock  were  represented 
"out  of  five  thousand  Issued,"  when  not 
enough  stock  was  represented  to  constitute 
a  lawful  meeting,  unless  W.  K.  Masten's 
stock  or  a  large  amount  of  other  stock  bad 
been  canceled.  This,  too,  is  explainable  on 
the  ground  that  It  was  probably  understood 
that  stock  not  "issued"  need  not  be  repre- 
sented. These  recitals  wouid,bare  been  more 
nearly  in  point  for  appellant  if  they  had  stat- 
ed that  so  many  shares  out  of  5,000  subscrib- 
ed were  represented.  While  It  is  true,  as 
contended  by  counsel  for  appellant,  that  the 
cancellation  or  rescission  of  a  subscription 
for  corporate  stock  may  be  proved  by  circum- 
stantial evidence,  It  seems  unaccountable 
that  not  a  stockholder  or  director  was  called 
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as  a  witness  to  prove  that  any  stockholder 
ever  understood  that  W.  K.  Masten's  sub- 
scription had  been  canceled.  The  only  wit- 
ness called  by  plaintiff  tras  the  last' secre- 
tary, who  was  appointed  In  18SS,  five  years 
after  the  organization  of  the  corporation,  and 
who  knew  nothing  of  the  transactions  in 
question  except  what  he  learned  from  the 
books.  Why  was  no  former  secretary  called? 
The  plaintiff  proved,  by  the  articles  of  Incor- 
poration, that  W.  K.  Masten  was  an  original 
subscriber  for  5,000  shares,  and  as  to  that 
there  Is  no  dispute.  It  then  devolved  upon 
it  to  prove  that  ^lasten's  subscription  had 
been  rescinded,  and  I  think  the  court  prop- 
erly found  that  it  failed  to  sustain  the  bur- 
den; and  therefore  the  order  and  judgment 
should  be  affirmed. 

We  concur:    SEARLS,  C;  BELCHER,  C. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  order  and  Judg- 
ment are  affirmed. 


am  Cal.  386) 

TOWN  OF  HATWARKS  v.  PIMENTBLk 

Judge.     (No.  15,812.) 

(Snpreme  Court  of  California.     Jane  1,  1895.) 

JunOMBKT  FOK  LICES8I  TaX  —   COLLATBRAI.    AT- 
TACK—SOPPICIESOT  or  Complaint— IssDS 
or  Bzbcdtion— Ma:4daud8. 

1.  A  complaint  showing  that  plaintiff  had 
pnssed  an  ordinance  Imposing  a  license  tax,  and 
that  defendant  was  liable  for  the  tax  and  had 
failed  to  pay,  is  8u£Scieot  to  aastain  a  judgment 
for  the  tax  as  against  collateral  attack,  even 
tboDgb  rendered  by  a  court  of  limited  jurisdic- 
tion. 

2.  Errors  in  a  Judgment  for  a  license  tax 
cannot  be  reviewed  uj;x>n  a  motion  to  quash  the 
executicm  under  the  judgment. 

3.  A  recorder  may  be  compelled  by  manda- 
mus to  issue  an  execution  under  a  judgment  ren- 
dered by  him. 

4.  A  hearing  and  a  submission  of  an  appli- 
cation for  a  writ  of  mandamus  on  the  pleadmgs 
snfBciently  complies  with  Code  Civ.  Proc.  S  1088, 
which  provides  that  the  writ  cannot  be  granted 
by  default,  but  the  case  must  be  beard  whether 
or  not  the  adverse  party  appear. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  Alameda  coun- 
ty;  F.  B.  Ogden,  .Tudge. 

Application  to  the  superior  court  by  the 
town  of  Haywarda  for  a  writ  of  mandamus 
against  Joseph  Pimentcl,  Judge  of  the  re- 
corder's court,  to  compel  the  defendant  to  Is- 
sue an  execution.  From  a  Judgment  grant- 
ing the  writ,  defendant  appeals.    Affirmed. 

G.  S.  Langan  and  C.  C.  Hamilton,  for  ap- 
pellant   D.  M.  Conner,  for  respondent. 

BRITT,  C.  The  respondent,  the  town  of 
Haywards,  in  Alameda  county,  is  a  municipal 
corporation  of  the  sixth  class,  and  the  ap- 
pellant is  the  judge  of  the  recorder's  court 
of  said  town.  That  court  Is  provided  for  In 
section  882  of  the  municipal  corporation  act 
of  1883.  An  ordinance  of  the  town  imposed 
v.40p.no.9 — 35 


a  license  tax  upon  persons  engaged  in  cer- 
tain classes  of  business.  One  Freeman  car- 
ried on  business  within  the  purview  of  the 
ordinance,  and  refused  to  pay  the  tax. 
Thereupon  an  action  was  commenced  by  the 
town  of  Haywards  In  said  recorder's  court 
against  said  Freeman  for  the  recover}'  of 
the  amount  of  such  tax  then  due,  together 
with  cei-taln  .incidental  fees  and  damages. 
The  complaint  in  such  action  was  tiled  Au- 
gust 1, 1893;  summons  was  issued,  and  regu- 
larly served.  Freeman  made  default,  and 
on  August  12,  1893,  after  a  hearing  had  and 
evidence  taken  upon  the  allegations  of  the 
complaint,  judgment  was  entered  by  the  ap- 
pellant here,  in  said  recorder's  court,  in  fa- 
vor of  the  town  and  against  said  Freeman, 
for  the  amount  claimed  and  costs,  making  a 
total  of  -$30.03.  A  writ  of  execution  was  is- 
sued for  the  enforcement  of  the  judgment, 
but,  before  any  levy  thereunder,  the  defend- 
ant, said  Freeman,  moved  the  recorder's 
court  to  recall  and  quash  said  execution,  "on 
the  ground  that  the  complaint  in  said  action 
did  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  and  that  the  Judgment  there- 
in entered  was  null  and  void."  On  Septem-  ■ 
ber  11,  1803,  such  motion  was  sustained  by 
the  appellant  here,  and  the  town  marshal, 
who  held  the  writ,  was  ordered  to  return 
the  same  "without  service,  and  to  stay  all 
fnrther  proceedings  in  the  matter";  which 
order  he  obeyed.  On  Septemuer  22,  1893, 
the  respondent,  by  Its  attorney,  demanded 
of  appellant  that  he  issue  another  execution 
In  that  action,  but  he  refused  to  do  so.  This 
proceeding  was  then  instituted  in  the  B\xpe- 
rior  court  to  obtain  a  writ  of  mandate  to 
compel  compliance  with  such  demand.  Ap- 
pellant, in  response  to  the  complaint  or  affi- 
davit on  which  respondent  founded  its  ap- 
plication for  a  mandamus,  filed  an  answer 
wherein  he  set  up  the  circumstances  of  said 
motion  to  quash  the  writ  of  execution,  and 
that  he  had  "fully  heard  all  and  singular 
the  evidence  and  argument  offered  by  the  re- 
spective parties  upon  such  motion  in  the 
said  action,  and  as  such  recorder  and  as  such 
recorder's  court,"  after  full  consideration,  de- 
termined said  motion,  and  ordered  that  the 
writ  of  execution  be  quashed.  He  made  no 
other  defense.  The  superior  court  sustained 
a  demurrer  to  the  answer,  and  at  the  same 
time  rendered  Judgment  directing  that  the 
writ  of  mandate  issue  as  prayed  for. 

The  sole  ground  upon  which  the  appellant 
Justifies  his  course  Is  that  the  complaint  In 
the  case  of  Town  of  Hayward  v.  Freeman 
did  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  The  defect  in  the  complaint 
which,  as  argued  by  appellant,  Invalidated 
the  subsequent  judgment,  was  Its  omission 
to  exhibit  the  provisions  of  the  ordinance 
otherwise  than  by  reference  to  its  title  and 
date  of  passage.  The  pleading  In  this  regard 
was  much  like  the  complaint  held  bad  in 
City  of  Sacramento  v.  National  Gold  Bank, 
51  CaL  504    Appellant  does  not  question  the 
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validity  of  the  ordluauce,  nor  claim  that  the 
recorder's  court  had  not  jurisdiction  either 
of  the  subject  of  the  action  or  of  the  per- 
son of  the  defendant.  Granting  that  the  com- 
plaint was  demurrable,  and  that  the  judg- 
ment founded  upon  it  was  for  that  reason 
erroneous,  It  by  no  means  follows  that  It 
could  be  reviewed  or  Its  eiTor  corrected  in 
the  manner  attempted  by  the  appellant.  The 
complaint  does  not  by  direct  averment  state 
a  cause  of  action,  but  by  recitals  and  nec- 
essary inference  from  them  it  does.  It 
shows  that  the  town  of  Hay  wards  had  passed 
an  ordinance  Imposing  a  license  tax;  that 
defendant  was  liable  for  the  tax,  and  had 
failed  to  pay.  These  facts,  formally  stated, 
would  constitute  a  cause  of  action.  After 
judgment,  they  are  sufficient  to  sustain  the 
same  as  against  a  collateral  attack,  even 
though  the  judgment  be  that  of  a  court  of 
inferior  and  limited  Jurisdiction.  "An  Ir- 
regular or  erroneous  judgment  will,  as  long 
as  it  remains  In  force,  support  an  execution." 
1  Freem.  Ex'ns,  S  73.  "A  motion  to  quash 
an  execution  is  not  an  appropriate  or  admis- 
sible mode  of  bringing  under  review  the  er- 
rors or  irregularities  that  may  exist  in  the 
Judgment  upon  which  the  execution  is  issued, 
unless  the  judgment  be  utterly  void." 
Schultze  V.  State.  43  Md.  305.  In  this  in- 
stance the  judgment  entered  by  the  recorder 
was  not  void;  being  rendered  by  a  court 
which  had  jurisdiction  of  the  parties  and 
of  the  defectively  stated  cause  of  action.  It 
w.-is  valid  and  operative  until  appealed  from 
or  reversed.  Aucker  v.  McCoy,  56  CaL  626. 
Mandamus  was  the  proper  remedy.  The 
fact  that  appellant,  in  excess  of  his  lawful 
authority,  directed  a  return  of  one  execu- 
tion unsatisfied,  and  that  his  order  was 
complied  with,  does  not  relieve  him  from  the 
obligation  to  Issue  another.  Section  8S2  of 
the  Municipal  Corporation  Act  of  1883,  and 
section  903  of  the  Code  of  CIvU  Procedure. 
The  duty  of  the  recorder  to  issue  the  execu- 
tion Is  purely  ministerial.  He  has  no  dis- 
cretion in  the  matter,  and  the  respondent  is 
entitled  to  the  writ  to  enforce  performance 
of  such  duty.  Avery  v.  Superior  Court,  57 
Cal.  247;  Hamilton  v.  Tutt,  65  Cal.  57,  2  Pac. 
ST8;  Hogue  v.  Fanning,  73  CaL  54,  14  Pac. 
560. 

"The  writ  cannot  be  granted  by  default 
The  case  must  be  heard  by  the  court,  wheth- 
er the  adverse  party  appear  or  not"  Code 
3iv.  Proc.  §  1088.  Appellant  contends  that 
in  vli-tue  of  this  provision  of  the  statute  the 
court  should  have  had  some  other  or  further 
hearing  before  allowing  the  mandamus 
against  him.  But  the  answer  of  the  defend- 
ant stated  nothing  inconsistent  with  the  al- 
legations of  the  complaint  or  affidavit  on 
which  respondent  prayed  the  issuance  of  the 
writ.  It  thus  raised  "only  questions  of  law," 
and  therefore  the  court  was  required  to  "pro- 
ceed to  hear  or  fix  a  day  for  heartng  the  ar- 
gument of  the  case."  Code  Civ.  Proc.  {  lOiH. 
The  section  last  quoted  evidently  contem- 


plates that  there  may  as  well  be  a  hearing 
and  a  submission  of  the  cause  on  the  plead- 
ings of  the  parties  in  a  proceeding  for  man- 
damus as  in  any  other.  In  this  case  the  or- 
der sustaining  the  demurrer  to  the  answer 
recited  that  the  matter  had  been  previously 
"submitted  to  the  court  for  consideration 
and  decision."  And  the  judgment  recited 
that  the  "cause  came  on  regularly  for  hear- 
ing on  the  21st  day  of  May,  1894,  to  which 
day  the  same  had  been  duly  and  regularly 
contiilued,  on  the  demurrer  of  said  relator 
to  the  answer  of  said  respondent"  The  de- 
murrer was  unnecessary,  but  was  not  an 
inappropriate  means  of  raising  an  issue  on 
the  "questions  of  law"  presented  by  the  an- 
swer. And  it  sufficiently  appears  from  the 
recitals  referred  to  that  there  was  a  hearing 
and  a  submission,  not  merely  of  the  demur- 
rer, but  of  the  cause  on  the  pleadings.  If 
this  were  not  so,  appellant  should  have 
shown  the  incorrectness  of  the  recitals  by 
a  bill  of  exceptions,  or  otherwise;  which  he 
has  not  done.  Such  a  hearing  was  a  suffi- 
cient compliance  with  the  requirements  of 
said  section  1088,  Code  Civ.  Proc.  It  is  true 
that  the  Judgment  fiuther  recites  that  the 
appellant  did  not  appear  on  said  2l8t  day  of 
May,  but  as  the  hearing  of  the  cause  was 
regularly  continued  to  that  day,  he  could  not 
divest  the  court  of  the  power  to  complete  the 
same  by  absenting  himself.  The  judgment 
should  be  affirmed. 

We  concur:  VANCLIEF,C;  BELCHER,  C. 

PEK  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  Is  af- 
firmed. 


(107  Cal.  428) 
OAKLAND  BANK  OP  SAVINGS  r.  SULLI- 
VAN et  al.     (No.  15,687.) 
(Supreme  Court  of  California.     June  4.  1895.) 
Street  Improvbvents  —  Prior  PogTijfo  or  Mo- 

TICE— 'EnPORCEMEST  OF  LlEN— PrOCBEDINO  BT 
CONTIIACTOR— PlEADIXO   AND   EVIDBNCE. 

1.  Under  St.  1885,  pp.  148.  149,  requiring  15 
days  to  expire  "after  the  posting"  of  notice  l)e- 
fore  the  council  can  order  street  work  to  be  done, 
the  council  may  make  audi  order  after  15  days 
from  the  firBt  posting  of  the  notice. 

2.  A  complaint  by  a  contractor  seeking  to  es- 
tablieh  a  lien  for  street  improvements  made  un- 
der St  1885.  p.  147,  alleged  the  ddirery  to  the 
landowner  of  a  warrant,  assessment,  and  dia- 
gram, describing  them  sufficiently  to  show  that 
they  were  made  in  conformity  with  the  statutp, 
and  also  alleged  the  making  and  return  of  an  affi- 
davit of  demand  and  nonpayment  The  act  pro- 
vides that  such  documents  shall  be  "prima  facie 
evidence  of  the  regularity  and  correctness  of  the 
assessment"  and  "of  the  right  of  plaintiff  to  re- 
cover." Held  that  the  averments  of  the  com- 
plaint not  being  denied,  it  was  unnecessary  to 
produce  in  evidence  the  documents  described. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court  Alameda  county? 
F.  W.  Henshaw,  Judge. 

Action  by  Oakland  Bank  of  Savings  against 
Daniel  T.  Sullivan  and  others  to  forecloue  a 
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mortgage.  Defendants  Alameda  Macadamiz- 
ing ComiMiuy  and  Bannister  &  Lewis  filed 
cross  complaints,  claiming  liens  for  street 
improvements.  From  a  judgment  for  plain- 
tiff and  cross  complainants,  defendant  Sulli- 
van appeals.     Aftirmed. 

D.  T.  Sullivan,  in  pro.  per.  John  Yule,  J. 
C.  Martin,  and  J.  B.  Bichardson,  for  respond- 
ents. 

BRITT,  C.  The  plaintiff,  Oakland  Bank  of 
Savings,  brought  this  action  to  foreclose  a 
mortgage  to  it  executed  by  defendant  D.  T. 
Snlllvan  on  certain  land  in  Alameda  county. 
The  .4.1ameda  Macadamizing  Company,  a  cor- 
poration, and  Bannister  &  Lewis,  copartners, 
were  joined  as  parties  defendant  with  the 
mortgagor,  because  of  their  claim  of  interest 
in  the  mortgaged  premises.  Such  premises 
abut  upon  both  Broadway  street  and  San  Jose 
avenne  in  the  city  of  A  -meda.  Said  mac- 
adamising company  had  performed  work  in 
the  grading,  paving,  etc.,  of  said  San  Jose 
avenue,  and  Bannister  &  Lewis  bad  done 
similar  work  on  Broadway  street.  Such  Im- 
provements were  made  in  virtue  of  contracts 
for  that  purpose  entered  Into  by  said  macad- 
amizing company  and  Bannister  &  Lewis, 
respectively,  with  the  superintendent  of 
streets  of  said  city,  under  the  act  to  provide 
for  work  upon  streets,  etc.  St  1885,  p.  147. 
Said  macadamizing  company  filed  a  cross 
complaint,  wherein  it  set  up  the  proceedings 
taken,  which,  as  claimed,  established  a  lien 
in  Its  favor  on  the  land  of  Sullivan  to  secure 
payment  of  the  sum  assessed  against  the 
same  for  the  improvement  of  said  San  Jose 
avenue,  and  prayed  the  enforcement  of  said 
lien.  Similarly,  Bannister  &  Lewis  sought 
the  enforcement  of  their  Hen  for  the  work 
done  on  Broadway  street.  The  court  below 
rendered  judgment  directing  that  said  con- 
tractors, as  well  as  the  plaintiff,  be  paid  out 
of  the  proceeds  of  the  sale  of  the  premises. 
Defendant  Sullivan  appeals. 

1.  It  is  said  that  the  board  of  trustees  of 
the  city  (exercising  the  duties  of  the  city 
council  mentioned  in  the  statute)  passed  its 
resolution  ordering  the  improvement  of  San 
Jose  avenue  before  it  acquired  jurisdiction 
so  to  do  under  the  provision  of  section  3  of 
the  act  referred  to  (St.  1885,  pp.  148,  149), 
and  this  is  the  only  ground  on  which  the 
judgment  In  favor  of  the  macadamizing  com- 
pany is  assailed.  The  facts  appear  to  be 
that  the  resolution  of  Intention  to  grade  and 
otherwise  improve  said  avenue  was  passed 
by  the  board  on  September  16th;  that  notices 
of  the  passage  thereof  were  posted  along  the 
line  of  the  contemplated  work  on  September 
20th,  "and  kept  posted  for  fifteen  days  there- 
after"; that  a  similar  notice  was  published 
in  a  newspaper  for  a  period  of  five  days, 
commencing  on  said  September  20th;  and 
that  on  October  14th  following  the  board 
passed  Its  resolution  ordering  the  work  to  be 
done.    Appellant's  point  is  that  on  October 


14th,  15  days  bad  not  elapsed  after  the  no- 
tices of  the  jmssage  of  the  resolution  of  in- 
tention were  posted;  that  because  the  no- 
tices were  kept  posted  for  15  days  from  Sep- 
tember 20th,  and  because  the  statute  (section 
3  of  the  act  of  1885)  requires  tlie  expiration 
of  15  days  "after  the  posting"  before  the 
council  could  order  the  work  to  be  done, 
therefore  the  resolution  of  October  14th  was 
premature,  and  could  not  have  been  lawfully 
passed  before  October  20th.  This  argument 
Is  neither  specious  nor  soimd.  Tne  plain  ef- 
fect of  the  statute  is  that  when  a  period  of 
15  days  after  the  first  posting  of  the  notices 
(as  well  as  10  days  after  the  full  period  of 
newspaper  publication)  had  elapsed,  the 
board  then  had  jurisdiction  to  order  the 
work;  not  that  such  period  must  have  inter- 
vened after  the  notices  were  taken  down.  If 
they  were  taken  down  at  ali. 

2.  The  record  shows  that  at  the  trial  the 
respondents  Bannister  &  Lewis  "offered  tes- 
timony showing  that  they  had  performed 
the  work  stated  in  their  cross  complaint  here- 
in to  have  been  done  by  them,  and  also  of- 
fered in  evidence  the  diagram  of  such  work, 
and  the  assessment  attached  to  such  dia- 
gram, both  made  by  the  superintendent  of 
streets  of  the  city  of  Alameda,  as  alleged  In 
their  cross  complaint;  -  and  further  proved 
that  the  amount  claimed  by  them  in  said 
cross  complaint  had  not  been  paid,  and  then 
rested  their  case."  Appellant  then  moved 
for  judgment  of  nonsnlt  against  Bannister  & 
Lewis  on  various  grounds  of  Insufficiency  of 
evidence,  which  motion  was  denied,  and  such 
denial  Is  now  assigned  as  error.  The  court 
did  not  err  In  refusing  to  grant  such  motion, 
though  the  evidence  offered  may  have  been 
Insufficient  to  make  out  a  case  for  the  plain- 
tiffs in  that  cross  complaint  had  It  been  In- 
cumbent upon  them  to  offer  any  proof  at  all. 
The  act  (St  1885,  p.  157)  provides  that  the 
"warrant,  assessment  and  diagram,  with  the 
affidavit  of  demand  and  nonpayment,  shall 
be  held  prima  facie  evidence  of  the  regular- 
ity and  correctness  of  the  assessment 
•  •  •  and  of  the  right  of  the  plaintiff  to 
recover  In  the  action."  Here  the  cross  com- 
plaint of  Bannister  &  Lewis  averred  the  de- 
livery to  them  of  such  warrant,  assessment, 
and  diagram,  and  exhibited  the  character  of 
the  same  with  sufficient  particularity  to 
show  that  they  were  made  In  conformity 
with  sections  8  and  9  of  the  act  It  also 
alleged  the  making  and  return  by  their  agent 
of  the  affidavit  of  demand  and  nonpayment 
as  required  by  the  succeeding  section  10. 
None  of  such  averments  were  denied  In  ap- 
pellant's answer.  They  were  material  al 
legations  (Himmeimann  v.  Danos,  35  Cal. 
441),  and,  being  undenied,  stand  as  estab- 
lished facts  In  the  case.  It  was  therefore 
unnecessary  to  produce  In  evidence  the  docu- 
ments thus  alleged  and  described,  and  the 
prima  facie  effect  imputed  to  them  by  the 
statute  operated  to  cast  upon  appellant  th» 
burden  of  proof.     He  might,  if  he  could 
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have  disproved  any  Btatement  of  the  cross 
complaint  put  In  issue  by  him,  but  It  seems 
he  made  no  attempt  to  do  so.  We  do  not 
overlook  the  ruling  In  the  case  cited  (35  Cal. 
441)  that  the  presumption  declared  by  the 
statute  Is  one  of  evidence,  and  not  of  plead- 
ing. The  ruling  is  no  doubt  correct  And 
its  effect  is  to  require  the  statement  in  the 
complaint  In  cases  of  this  character  of  the 
matters  necessary  to  show  the  contractor's 
right  to  recover,  laying  the  presumption  out 
of  sight  But  it  does  not  compel  formal 
proof  of  matters  which,  being  alleged,  are  ad- 
mitted either  expressly  or  Impliedly.  Such 
cases  are  subject  to  the  general  rules  of  pro- 
cedure prescribed  by  the  Code  (Paving  Co. 
T.  Bolton,  97  Gal.  9,  31  Pac.  025),  among 
which  is  that  every  material  allegation  of 
the  complaint  not  controverted  by  the  an- 
swer, filed  must  for  the  purposes  of  the  ac- 
tion, be  taken  as  true  (Code  Civ.  Proc.  f  462). 
See  City  of  Stockton  v.  Dahl.  66  Cal.  377,  5 
Pac  682.    The  Judgment  should  be  affirmed. 

We  concur:   VANCLIEP,  0.;  SBARLS,  C. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  is  af- 
firmed. 


(6  Cal.  Unr^.  41) 

SPENCER  V.  DUNCAN,      (No.  15,700.) 
(Supreme  Court  of  California.     June  4,  1895.) 
Limitation  of  Actions — Dbniai.  of  Tbust— Scr- 

FICIENOr. 

Where,  in  an  action  to  compel  defendant 
to  accoont  for  money  belonging  to  plaintiff, 
placed  in  his  hands,  and  invested  by  him  in  a  lot 
without  authority,  the  evidence  was  that,  whr>a 
plaintifF  went  to  defendant  for  a  settlement,  he 
began  to  talk  about  the  lot,  but,  on  plaintiff  telling 
him  she  did  not  come  to  talk  about  the  lot,  but 
for  a  settlement,  defendant  began  to  talk  about 
the  imprisonment  of  his  brother,  whereupon  plain- 
tiff left  his  oilice,  there  was  not  shown  a  sufficient 
denial  of  the  trusi  by  defendant  to  put  in  openi- 
tion  the  statute  of  limitations  against  plaintiff's 
claim. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  city  and  county 
of  San  Francisco;  William  T.  Wallace,  Judge. 

Action  by  John  C.  Spencer,  administrator 
of  Rebecca  Spencer,  deceased,  against  Wil- 
liam L.  Duncan,  to  compel  defendant  to  ac- 
count for  money  held  by  him  in  trust  for  de- 
cedent. Judgment  was  rendered  for  plain- 
tiff, and  from  an  order  denying  a  motion  for 
a  new  trial  defendant  appeals.    Affirmed. 

W.  C.  Burnett  and  Estee  &  Miller,  for  ap- 
pellant Geo.  M.  Spencer  and  Bull  &  Cleary, 
for  respondent 

SEARLS,  C.  This  Is  an  action  to  compel 
the  defendant  to  account  for  and  pay  to 
plaintiff  funds  alleged  to  be  held  by  blm  In 
trust  for  the  plaintiff,  Rebecca  Spencer,  who 
departed   this  life  during   the  pendency   of 


the  action,  whereupon  John  C.  Spencer,  ad- 
ministrator of  her  estate,  was  substituted  as 
plaintiff  herela  Plaintiff  had  Judgment  for 
fl,071.85  and  Interest  from  May  1,  1870,^ 
amounting  in  the  aggregate  to  $2,678.73  and 
costs.  This  appeal  is  from  an  order  deny- 
ing defendant's  motion  for  a  new  trial. 
There  is  a  separate  appeal  in  the  same  case 
from  the  final  Judgment.  The  theory  of  Re- 
becca Spencer,  the  then  plaintiff  in  the  case, 
as  delineated  by  testimony  at  the  trial,  was; 
That  she  was  a  school  teacher  at  Callstoga^ 
of  the  age  of  69  years.     About  March  24, 

1869,  she  had  $2,200  in  the. Bank  of  Califor- 
nia, which  she  drew  with  a  view  of  taking 
It  with  her  the  next  morning  to  Napa  county, 
where  she  expected  to  loan  it  temporarily. 
Being  dissuaded  from  carrying  so  much 
money  with  her,  she  wait  in  the  evening  to 
the  home  of  Dr.  Lucky,  an  old  friend,  and 
also  a  teacher;  and,  the  doctor  being  absent, 
she  left  $2,100  of  the  money  with  his  wife,  to 
be  by  the  doctor  deposited  In  a  savings  bank, 
and  the  certificate  to  be  sent  to  her  at  Calls- 
toga,  where  she  went  early  next  morning. 
On  or  about  April  20,  1869,  she  received  a 
letter  from  Dr.  Lucky,  dated  April  1,  1869, 
in  which  he  informed  her  he  had  placed  her 
money  in  the  hands  of  William  L.  Duncan 
(his  son-in-law),  who  would  dispose  of  it  so 
as  to  secure  her  1^  per  cent  per  month  In- 
terest and  that  the  latter  recommended  her 
to  purchase  an  interest  in  a  homestead  com- 
pany, of  which  bis  brother,  J.  C.  Duncan, 
was  secretary,  and  recommended  the  pur- 
chase. The  letter  Indicates  that  Duncaa 
had  already  purchased  the  Interest  for  her, 
and  inclosed  circulars,  etc.  By  advice  of 
friends,  Miss  Spencer  came  to  San  EYanclsco, 
interviewed  Lucky,  who  extolled  the  Invesf- 
ment  aa  a  fine  one,  etc.,  but  she  declined  it 
and  told  blm  all  she  wanted  was  her  money. 
She  Interviewed  Duncan  about  the  first  of 

1870,  told  him  she  wanted  no  Investment  but 
did  want  her  money.  About  March,  1870, 
Miss  Spencer  received  $1,088  of  the  money 
from  Duncan,  and  he  then  agreed,  according 
to  her  testimony,  to  hold  the  residue  of  the 
fund  in  trust  for  her,  which  she  informed 
him  she  might  want  any  day.  This  outline 
of  plaintiff's  testimony  must  serve  in  place 
of  a  fuller  statement  to  convey  an  idea  of  the 
origin  and  condition  of  affairs  between  the 
parties. 

The  theory  of  defendant  Duncan,  was  that 
Dr.  Lucky  came  to  him,  and  said  a  friend 
of  his.  wife  had  some  money  which  she 
wished  to  Invest  and  would  like  to  invest 
a  part  of  it  in  a  lot  in  this  city;  that  he 
took  the  money,  gave  a  demand  note,  for 
the  amount  ($2,160),  with  Interest  at  IM  per 
cent  per  month;  bought  a  share  in  a  b<Hne- 
stettd  corporation,  which,  upon  certain  pay- 
ments being  made,  called  for  a  lot;  that 
be  made  such  payments  from  the  funds  In 
his  hands,  received  a  certificate  for  the  lot, 
and  delivered  it  to  plaintiff  with  the  residue 
of  the  money  In  his  bands,  etc.,  to  all  of 
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which  the  said  Rebecca  Spencer  assented. 
These  were  the  theories  around  which  the 
testimony  clustered,  and  In  support  of  which 
a  number  of  witnesses  testified.  That  there 
was  a  sharp  conflict  In  the  testimony,  that 
some  of  the  witnesses  were  either  very  for- 
getful or  untruthful,  is  quite  apparent  from 
the  record.  The  court  below  evidently  be- 
lieved that  there  was  a  deliberate  attempt  on 
the  part  of  defendant  and  his  family  friends 
to  absorb  the  funds  of  the  plaintiff,  and  to 
foist  ui)On  her  property  in  lieu  thereof  which 
she  had  not  authorized  them  to  purchase  for 
her,  and  which  she  did  not  want;  and  that, 
x«lying  on  her  Inexperience,  they  wove 
axonnd  her  a  train  of  circumstances  tending 
to  render  their  course  plausible,  while  on 
close  scrutiny  the  fraudulent  conduct  of  de- 
fendant in  the  premises  was  apparent.  We 
say  this  must  have  been  substantially  the 
conclusion  to  which  the  court  below  arrived, 
and,  without  stopping  to  analyze  the  testi- 
mony, and  showing  therefrom  the  suspicious 
circumstances  pointing  with  more  or  lees  di- 
rectness to  the  result  reached  by  the  court, 
it  is  sufficient  to  say  here  that  there  is  suffi- 
cient testimony  to  uphold  the  findings  of 
the  court  if  it  believed  the  statements  of 
platntifC's  witnesses  rather  than  those  of  the 
defendant  in  conflict  therewith. 

Upon  the  question  of  the  claim  of  plaintiff 
being  barred  by  the  statute  of  limitations 
there  was  also  a  substantial  conflict  in  the 
evidence.  It  is  well  settled  tliat  in  cases  of 
trust  the  statute  does  not  begin  to  run  until 
the  trustee,  by  word  or  act,  denies  the  trust, 
and  the  beneficiary  has  notice  of  such  denial. 
On  the  23d  day  of  October,  1888,  defendant, 
in  a  letter  to  one  Knox,  an  attorney,  who  had 
made  a  demand  upon  him,  repudiated  and 
denied  the  trust.  This  action  was  brought 
within  two  years  next  thereafter,  vis.  Janu- 
ary 14,  1890.  Plaintiff  says  that  she  called 
upon  defendant  for  a  settlement  In  1874,  and. 
that  defendant  began  to  talk  about  the  lot, 
to  which  she  replied  that  she  did  not  come 
to  talk  about  the  lot,  but  a  settlement,  and 
that  defendant  then  spoke  of  his  brother  (J. 
C.  Duncan)  being  in  prison,  "and  seemed 
very  much  overcome,  and  I  walked  out  of  the 
office."  She  further  adds  that  "he  did  not  re- 
fuse to  give  me  my  money,  but  he  turned  the 
conversation  by  talking  about  his  brother." 
Defendant  testified  that  the  money  was  de- 
manded from  him  as  early  as  1874.  If  he 
was  to  be  believed,  the  action  Is  barred. 
The  court  below  evidently  disbelieved  him. 
This  being  so,  the  court,  under  the  previous 
mliugs  of  this  court,  was  Justified  in  finding 
that  the  demand  was  not  barred  by  the  stat- 
ute of  limitations.  Schroeder  v.  Jahns,  27 
Cal.  274;  Zuck  v.  Gulp,  59  Cal.  143;  Broder 
V.  Conklln,  77  Cal.  331,  10  Pac.  513;  Wood, 
lilm.  S  413.  The  findings  support  the  Judg- 
ment, and  the  order  appealed  from  should  be 
affirmed. 

We  concur:     BRITT,  C;  BELCHER,  0. 


PER  CURIAM.  ■  For  the  reasons  given  in 
the  foregoing  opinion,  the  order  appealed 
from  Is  affirmed. 


(107  Cal.  4331 
SPENCER  V.   DUNCAN.     (No.  15,226.) 
(Suprone  Court  of  California.     June  4,  1895.) 

JDDOMBNT — FlSDlKQS  —  StATDTK    of  L.IIIITATION3 

— Trdstb. 

1.  Where,  in  an  action  for  money  held  in 
trust  hy  defendant,  the  defense  is  the  statute  of 
limitation,  a  finding  that  the  actitHi  was  not  bar- 
red by  the  statute  is  sufiBcieut  to  sapport  a  jud;;- 
ment  fw  plaintiff,  though  the  date  on  which 
plaintiff  demanded  the  money  of  defendant  is  not 
found. 

2.  Where,  in  an  action  to  recover  money  held 
in  trust  by  defendant,  the  court  found  as  a  fact 
that  the  money  was  so  held,  and  as  a  conclusion 
of  law  that  plaintiff  was  entitled  to  recover  of 
defendant  a  certain  sum,  it  was  not  error,  be- 
cause the  condusion  of  law  was  silent  as  to  the 
trust,  to  enter  judgment  decreeing  that  defend- 
ant held  in  trust  for  plaintiff  such  sum,  and  that 
he  account  for  the  sum  to  plaintiff,  and  that  plain- 
tiff have  judgment  against  defendant  therefor. 

CommisslMiers'  decision.  Department  1. 
Appeal  from  superior  court,  city  and  county 
of  San  Francisco;  William  T.  Wallace, 
Judge. 

Action  by  Rebecca  Spencer  against  Wll- 
Ham  L.  Duncan  to  compel  defendant  to  ac- 
count for  money  held  by  him  in  trust  for 
plaintiff.  Judgment  was  rendered  for  plain- 
tiff, and  defendant  appeals.    Affirmed. 

W.  C.  Burnett  and  Bstee  &  Miller,  for  ap- 
pellant. Geo.  M.  Spencer  and  Bull  &  Cleary, 
for  respondent. 

SEARLS,  C.  This  Is  an  action  to  compel 
the  defendant  to  account  for  and  pay  cer- 
tain moneys  alleged  to  have  been  received 
by  him,  and  held  in  trust  for  the  plaintiff. 
The  cause  was  tried  by  the  court,  written 
findings  filed  establishing  the  trust  relation, 
and  finding  that  there  was  due  to  plaintiff 
the  sum  of  $1,071.85,  with  interest  at  7  per 
cent  per  annum  from  May  1, 1870,  for  wJiich 
sum  Judgment  was  entered  in  favor  of  plain- 
tiff. Defendant  appeals  from  the  Judgment 
and  the  cause  comes  up  on  the  Judgment  roll. 
Two  errors  are  assigned  by  appellant: 
1.  That  the  findings  do  not  fix  the  precise 
time  when  plaintiff  made  demand  for  return 
of  the  moneys,  and.  In  the  absence  of  such  a 
finding,  it  cannot  be  ascertained  whether  the 
cause  of  action  Is  barred  by  the  statute  of 
limitations  or  not;  hence  that  the  Judgment 
is  not  supported  by  the  findings.  The  com- 
plaint averred  a  demand  upon  defendant  be- 
fore suit  brought,  and  the  answer  admitted 
such  demand.  So  far,  therefore,  as  a  de- 
mand was  a  prerequisite  to  maintaining  the 
action,  it  was  not  necessary  to  prove  or  find 
that  a  demand  was  made,  it  not  being  an 
issue  in  the  case.  The  statute  of  limitations 
was  pleaded,  and  became  an  Issue  in  the 
case,  and  there  was  an  express  finding  there- 
on against  the  defendant     That  a  demand 
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was  made  and  the  date  thereof  may  have 
been  evidence  going  to  such  issue,  but  it 
was  not  an  ultimate  fact  to  be  found  by  the 
court,  but  may  well  have  been  an  eviden- 
tiary fact  going  to  establish  the  ultimate 
fact. 

2.  The  second  error  assigned  is  to  the  ef- 
fect that  all  of  the  Judgment,  save  and  ex- 
cept that  portion  awarding  plaintiff  |2,678.73 
and  costs,  is  outside  of  and  beyond  the  find- 
ings, and  hence  that  the  judgment  should  be 
modified  by  eliminating  the  same  therefrom. 
The  portion  of  the  Judgment  challenged  is  as 
follows:  "Wherefore,  by  reason  of  the  law 
and  the  findings  aforesaid,  it  Is  ordered,  ad- 
Judged,  and  decreed  that  W.  L.  Duncan,  the 
defendant,  holds  in  trust  for  Rebecca  Spen- 
cer, the  plalntlfF,  the  sum  of  $2,678.73,  and 
that  said  W.  L.  Duncan,  the  defendant,  is 
hereby  ordered,  adjudged,  and  decreed  to  ac- 
count to  and  turn  over  to  said  Rebecca  Spen- 
cer, the  plalntlfF,  the  possession  of  said  sum 
of  money,  to  wit,  twenty-six  hundred  sev- 
enty-eight and  '>/ioo  dollars,  and  that  Re- 
becca Spencer,  the  plaintiff,  have  Judgment 
therefor  against  the  defendant,  W.  L.  Dun- 
can," etc.  It  is  essential  to  a  correct  under- 
standing of  the  point  involved  to  say  that  the 
court  found  that  the  defendant,  W.  L.  Dun- 
can, admitted  to  plaintiff  that  he  receivc<^ 
the  money  from  the  hands  of  W.  T.  Lucky, 
in  Irust  for  and  for  the  sole  use  and  benefit 
of  the  plaintiff,  and  promised  plaintiff  that^ 
he  would  account  for  thereafter  and  pay  over* 
to  her  the  said  sum;  that  the  parties  then 
agreed  that  the  defendant  should  then  pres- 
ently pay  over  to  plaintiff  a  portion  of  said 
sum,  and  might  retjiin  in  his  hands  the  bal- 
ance of  said  sum  of  $2,160  in  trust  for  the 
plaintiff,  etc.  Following  the  facta  as  found 
by  the  court,  and  which  are  regarded  aa  am- 
ply sufficient  to  support  the  Judgment,  is  the 
conclusion  of  law,  which  is  as  follows:  "The 
plaintiff  is  entitled  to  recover  of  the  defend- 
ant the  sum  of  one  thousand  and  seventy-one 
dollars  and  eighty-five  cents  ($1,071.85),  with 
interest  thereon  at  the  rate  of  seven  per  cent, 
per  annum  from  the  1st  day  of  the  mouth  of 
May,  1870,  hitherto,  together  with  the  costs  of 
this  action,  and  Judgment  must  be  entered 
accordingly."  The  contention  of  appellant  is 
that,  under  this  conclusion  of  law.  It  was 
the  duty  of  the  clerk  to  have  entered  an  ordi- 
nary money  Judgment  in  favor  of  plaintiff 
for  the  sum  specified,  and  that  when  the 
Judge  of  the  court  below  went  beyond  the 
conclusion  of  law  which  he  had  framed  as 
the  measure  of  plaintiff's  relief,  and  sigrned 
a  decree  adjudging  that  the  defendant  is  a 
trustee  of  plaintiff,  and  decreeing  him  to  ac- 
count to  and  turn  over  to  plaintiff  the  pos- 
session of  said  money,  etc.,  he  transcended 
his  authority,  etc. 

Section  633  of  the  Code  of  Civil  Procedure 
provides  that,  "in  giving  the  decision,  the 
facts  found  and  the  conclusions  of  law  must. 
be  separately  stated.  Judgment  upon  the 
decision  must  be  entered  accordingly."    It  is 


fair  to  assume  that  the  object  of  the  legis- 
lature In  adopting  section  633  was  two-fold: 
(1)  To  preclude  the  trial  court  from  mingling 
together  questions  of  fact  and  law  arising  lit 
the  case.  In  order  that  the  facts,  as  present- 
ed In  the  findings,  may  contain  all  the  essen- 
tial attributes  of  a  special  verdict,  to  the 
end  that  the  proper  application  of  the  legal 
principles  to  the  case  may  be  investigated 
Independent  of  the  facts;  and  (2)  that  the 
conclusions  of  law  may  serve  as  a  directory 
to  the  clerk  In  entering  Judgment  upon  the 
facts  as  found.  If  there  'are  any  other  ob- 
jects contemplated  by  the  statute  in  ques- 
tion, they  are  not  readily  discernible.  The 
tenor  of  the  decisions  of  this  court  Is  to  the 
effect  that  the  provision,  so  far  as  It  applies  , 
to  the  "conclusions  of  law,"  Is  directory.  It 
has  been  held  that  an  erroneous  "conclusion 
of  law"  constitutes  no  cause  for  reversal  if 
the  Judgment  was  right  Helm  v.  Dnmara, 
3  Gal.  454;  Eleven  v.  Freer,  10  Cal.  172; 
Haffley  v.  Maler,  13  Cal.  14.  In  the  last- 
mentioned  case  Baldwin,  J.,  said:  "The  Judg- 
ment was  right  on  the  undisputed  facts, 
though  a  wrong  reason  was  given  for  It. 
But  we  do  not  reverse  for  what  we  regard 
as  bad  logic,  but  for  what  we  consider  bad 
law."  Kidd  V.  Teeple.  22  Cal.  255,  is  to  like 
effect.  In  Davis  v.  Baugh,  59  Cal.  576,  a  re- 
versal was  urged  because  "the  findings  and 
conclusions  of  the  court  are  IncMisistent 
with  each  other."  McKlnstry,  J.,  In  decid- 
ing the  case,  used  the  following  language: 
"Where  some  of  the  conclusions  of  law  in 
a  decision  are  not  properly  drawn  from  the 
facts  found,  this  is  no  ground  for  reversing 
the  Judgment,  If  the  ultimate  conclusion  up- 
on which  the  Judgment  rests  Is  not  errone- 
ous In  view  of  fhe  facts  found,"  etc.  Hayne, 
at  section  243  of  his  work  on  New  Trials, 
after  citing  the  above  authorities,  adds:  "It 
follows  from  these  decisions  that  the  con- 
clusions of  law  which  are  ordinarily  append- 
ed to  findings  are  unnecessary,  and,  if  so, 
they  had  better  be  omitted.  The  only  use- 
ful purpose  which  'conclusions  of  law'  serve 
is  to  Inform  the  clerk  as  to  what  Judgment 
is  to  be  entered."  In  Miller  v.  Hlcken,  92 
Cal.  229,  28  Pac.  339,  McParland,  J.,  says: 
"The  evidence  was  sufficient  to  support  the 
findings,  and  we  see  no  want  of  a  finding  of 
a  necessary  or  material  fact  It  Is  objected 
that  the  court  did  not  find  In  terms  that  the 
defendants  and  Intervener  had  not  'con- 
structive' notice  of  plaintiff's  mortgage,  but 
that  followed  ttom  the  facts  found,  and  It  is 
immaterial  that  the  court  did  not  make  an 
express  'conclusion  of  law'  to  that  effect" 
In  the  present  case  every  fact  was  found  es- 
sential to  support  the  decree  in  the  form  and 
to  the  extent  of  its  adjudicatltm,  as  It  was 
signed  and  entered  by  the  court.  Under 
such  circumstances,  the  omission  in  the  "con- 
clusion of  law"  to  declare  that  a  decree  ad- 
Judging  the  defendant  to  be  a  trustee  should 
be  entered,  when  the  facts  as  found  clearly 
set  forth  his  fiduciary  relation,  was  of  no  mo- 
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ment.  If,  however,  It  be  conceded  tbat  it 
was  error  not  to  find  all  the/'conclnslons  of 
law"  dedacible  from  the  facts  aa  fonnd.wbat 
follows?  Simply  that  an  «Tor  of  omission 
occorred,  which  was  corrected  by  the  final 
decreet  It  is  a  well-settled  principle  tbat  in- 
termediate errors  will  not  avail  where  the 
final  conclnslon  is  right  The  same  princi- 
ple bas  been  repeatedly  expressed  by  this 
conrt  when  it  has  been  said,  in  substance, 
that  a  judgment  which  is  right  will  not  be 
reversed  because  a  wrong  reason  bas  been 
given  for  its  rendition.  The  Judgment  ap- 
pealed from  should  be  affirmed. 

We  concur:    BRITT,  C;  BELCHER,  C. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  judgment  ap- 
pealed from  is  affirmed. 


(107  Cal.  303) 

RICH  et  al.  v.  BOARD  OF  TRUSTEES  OF 

TOWN  OF  HAYWAB0  et  aL 

(No.  15,762.) 

<Snpreme  Court  of  California.     June  4,  1895.) 

Tows  TRL-STSBS  —  AW^KD  OF  CONTBACT  —  COH- 

BTBCcTioir  o»  BswBiia— RsJBCTioN  OP  Bids. 

1.  Under  St  1889,  p.  390,  J  1,  providing  that 
any  town  may  as  thereinatter  provided  incur 
iodebtedneas  for  an  imtsorement  requiring  an 
expenditure  greater  than  the  amount  allowed  by 
the  annual  tax  levy,  the  trustees  of  a  town  have 
power  to  provide  for  the  construction  of  a  sewer 
system;  and  therefore  St  1883,  p.  93,  forbid- 
ding the  trustees  to  create  a  debt  in  excess  of 
avulable  money  in  the  treasury,  is  not  applica- 
bla 

2.  The  trustees  of  a  town  may  reject  a  bid 
for  public  improvements  put  in  by  a  town  official, 
and  one  whicn  was  fraudulent;  and  in  an  action 
involving  the  propriety  of  such  rejection  they  may 
^ve  their  reasons  for  so  doing,  though  their  min- 
ates  gave  other  reasona 

3.  The  act  of  the  board  in  directing  the  town 
engineer  to  r^ect  bids  for  public  improvements 
a^ess  accompanied  by  an  offer  to  purchase  bonds 
is  not  groond  for  attacking  a  contract  actually 
made,  it  not  appearing  tliat  the  bids  were  in- 
fluenced by  that  fact 

Department  1.  Appeal  from  superior 
court,  Alameda  county;  John  Ellsworth, 
Judge. 

Action  by  H.  W.  Rice  and  others  against 
tbe  board  of  trustees  of  the' town  of  Hay- 
ward  and  others  to  have  canceled  a  con- 
tract for  municipal  improvements.  From  a 
Jadgment  for  defendants,  plaintiffs  appeal. 
Aflrmed. 

C  C.  Hamilton  and  O.  S.  Langan,  for  ap- 
pellants. D.  M.  Conner  and  Parker  &,  Eells, 
for  respondenta 

VAN  FLEET,  J.  By  this  action  the  plain- 
tiffs sought  to  have  canceled  and  annulled  a 
certain  contract  entered  into  between  said 
defendant  board  and  the  defendant  McMahon 
for  the  oonstruction  of  a  sewer  system  for 
tbe  town  of  Hayward,  and  an  injunction  to 
rwtrafn  the  execution  and  canying  out  of 
tbi  provisions  of  said  contract    Judgment 


went  for  defendants,  denying  the  relief 
sought,  from  which  and  an  order  refusing  a 
new  trial  the  plaintiffs  appeal. 

1.  The  objection  that  the  action  of  the  de- 
fendant board  In  letting  the  contract  is  void, 
as  being  in  contravention  of  section  865  of 
"An  act  to  provide  for  the  organization,  in- 
corporation and  government  of  municipal ' 
corporations"  (St  1883,  p.  93),  is  without 
force.  That  section,  it  is  true,  forbids  the 
board  of  trustees  of  a  city  or  town  to  "cre- 
ate, audit,  allow,  or  permit  to  accrue  any 
debt  or  liability  In  excess  of  the  available 
money  in  the  treasury  that  may  be  legally 
appropriated  for  such  purposes";  but  tbat 
section  bas  no  application  to  tbe  facts  of  this 
case.  Here  the  authorities  of  the  town  were 
providing  for  a  public  improvement  requir- 
ing an  expenditure  in  excess  of  tbe  amount 
allowed  for  such  improvement  by  the  snnnal 
tax  levy  of  the  town,  and  the  proceedings 
of  the  board  were  taken  under  and  in  pur- 
suance of  the  act  commonly  known  as  tbe 
"Municipal  Indebtedness  Act"  St  1889,  p. 
309.  Tbat  act  is  a  general  act,  and  makes 
provision  for  Just  snch  contingencies  as  that 
confronting  the  authorities  of  the  town  of 
Haywards  in  this  instance.  Its  purpose  Is 
declared  in  tbe  initial  section,  which  pro- 
vides: "Any  city,  town  or  municipal  corpora- 
tion, Incorporated  under  the  laws  of  this 
state,  may,  as  hereinafter  provided,  incur  in- 
debtedness to  pay  the  cost  of  any  municipal 
Improvement,  or  for  any  purpose  w^tever 
requiring  an  expenditure  greater  than  the 
amount  allowed  for  such  Improvement  by 
the  annual  tax  levy."  The  subsequent  sec- 
tions provide  a  method  of  procedure  for  ac- 
complishing the  purpose  desired,  with  which 
tbe  acts  of  the  defendant  board  in  this  In- 
stance would  seem  to  have  been  strictly  in 
accord;  and  in  the  cases  provided  for  there- 
in the  act  is  controlling.  Wetmore  ▼.  City 
of  OakUnd,  99  Cal.  149,  33  Pac.  769. 

2.  Nor  was  there  any  such  irregularity  In 
the  manner  of  letting  or  awarding  the  con- 
tract as  to  affect  its  validity.  The  board 
was  justified  in  rejecting,  or  refusing  to  con- 
sider, the  two  bids  which  it  threw  out  The 
findings,  which  are  fully  supported  by  the  evi- 
dence, show  that  the  one  bid  was  put  in  by 
a  town  official,  who  could  not  lawfully  take 
the  contract;  and  the  other  was  clearly  a 
collusive  and  fraudulent  bid.  It  was  not 
requisite  for  the  board,  in  making  a  record 
of  their  action  on  rejecting  these  bids,  to  also 
make  an  entry  of  their  reasons  for  so  doing, 
and  the  fact  that  the  minutes  of  the  board 
contained  a  statement  of  what  purported  to 
be  their  reason  In  the  premises  did  not  pre- 
clude tbe  latter  from  showing  at  the  trial 
what  In  fact  occasioned  their  act  The  ac- 
tion of  the  court,  therefore,  in  admitting  evl' 
dence  as  to  that  fact  was  not  erroneous. 
Assuming,  for  the  purx>oses  of  the  argu- 
ment, that  the  action  of  individual  members 
of  the  board  in  directing  the  engineer  to  in- 
form Intending  bidders  that  no  bid  for  tha 
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Work  would  be  received  nnaccompanied  by 
a  bid  for  tbe  purchase  of  tbe  bonds,  can  be 
regarded,  as  Is  contended  by  appellants,  as 
the  act  of  tbe  board,  and  that  the  same  was 
unauthorized  and  improper,  as  tending  to 
restrict  bidding  to  those  able  to  take  or  de- 
sirous of  taking  the  bonds,  it,  neyertheless, 
docs  not  appear  that  any  injury  was  work- 
ed thereby.  There  is  no  evidence  that  any 
one  was  deterred  by  that  fact  from  bidding 
on  the  contract,  or  that  any  person  would 
have  bid  without  such  condition  who  did  not 
bid  with  it  Nor  is  there  any  evidence  to 
show  that  the  bids  that  were  put  in  were 
any  higher  by  reason  of  that  supposed  con- 
dition than  they  would  have  been  without  It 
Under  such  circumstances,  where  no  fraud 
or  bad  faith  are  shown  and  no  injury  ap- 
pears to  have  accrued  from  the  Irregularity 
complained  of,  it  will  not  be  regarded  as 
sufficient  ground  for  relief  in  equity.  Attor- 
ney General  v.  Detroit.  55  Mich.  181.  20  N. 
Wi  894;  Kelly  v.  City  of  Chicago,  02  111.  279. 
There  are  no  other  points  demanding  spe- 
cial notice.  From  a  review  of  the  entire 
record,  we  are  satisfied  that  there  is  no  sub- 
stantial ground  for  which  tbe  judgment  or 
the  order  denying  a  new  trial  should  be  re- 
versed. This  conclusion  renders  It  unneces- 
sary to  pass  upon  the  motion  to  dismiss  the 
appeal.  Tbe  judgment  and  order  appealed 
from  are  affirmed. 

We    concur:     GABOUTTB,    J,;     McFAR- 

land;  J. 

U07  Cal.  410) 

LB  BREfTON  et  al.  v.  OOOB:  et  aL '  (No. 
ie,610.)i 

(Supreme  Court  of  California.  June  4,  1895.) 
Construction  of  Wili.— Partial  Intestact — 
Devise  or  Residcb. 
Where  testatrix,  after  making  certain  be- 
qiiosts,  gave  the  residue  of  the  estate  to  trustees, 
and  directed  them  to  deliver  her  homestead  and 
contcuts  to  her  sister,  to  be  used  by  her  until  her 
doatli,  free  of  rent,  and  afterwards  directed  that 
all  the  residue  of  the  estate  should  be  held  by 
the  trustivB,  and  kept  invested  until  the  sister's 
death  if  she  should  die  before  the  lapse  of  10 
years  after  the  death  of  testatrix,  and.  If  not, 
then,  at  the  end  of  such  10  years,  to  sell  the  resi- 
due remaining  in  their  hands,  and  to  distribute 
the  proceeds  amons  certain  persons,  tcstatri.T 
did  not  die  intestate  as  to  the  homestead  and 
contents,  but  the  same  went  to  the  trustees  as 
part  of  the  residue,  subject  to  the  right  of  the  si?- 
ter  to  occupy  it  during  her  life,  and  at  the  ex- 
piration of  the  10  years  the  trustees  had  power 
to  sell  the  same,  subject  to  the  sister's  right  to 
their  use  during  her  life. 

In  bank.  Appeal  from  superior  court,  city 
and  county  of  San  Francisco;  J.  V.  Coffey, 
Judge. 

Action  by  B.  J.  Le  Breton  and  others 
against  Wllllametta  H.  Cook  and  others  for 
tbe  construction  of  a  will.  Judgment  modi- 
fied. 

Metcalf  &  Metcalf  and  Morrison,  Stratton 
&  Foerster,  for  appdl&nts.  Garber,  Boolt  & 
Bishop  and  CarroU  Cook,  for  respondents. 

'-'Rehearing  denied. 


VAN  FliEBT,  J.  This  is  an  action  brought 
by  tbe  trustees,  under  tbe  will  of  Cynthia 
Hotf  Shillaber,  deceased,  to  obtain  a  construc- 
tion of  certain  provisions  of  said  will.  The 
will,  after  making  certain  bequests  of  per- 
sonal property,  proceeds  as  follows:  "Fourth. 
All  of  tbe  residue  of  my  estate,  botb  real, 
personal,  and  mixed,  after  paying  tbe  ex- 
penses of  adminlstraticm,  I  do  give,  devise, 
and  befjueath  unto. my  said  nephew  Carroll 
Cook,  and  to  his  brother  Wm.  Uofl  Cook,  to 
be  held  by  them  in  trust,  however,  for  the 
following  uses  and  purposes,  viz.:  (1)  My 
homestead  on  'Sixteenth  street,  comer  of  Hoff 
avenue.  In  San  Francisco,  California,  togeth- 
er with  the  furniture  therein  contained  and 
the  statuary  not  hereinbefore  disposed  of, 
they  are  to  deliver  possession  of  to  my  sister 
Wllllametta  H.  Cook,  and  she  is  to  be  al- 
lowed to  occupy  and  use  the  same  until  her 
death,  free  of  rent  (2)  The  mortgage  now 
held  by  me  on  the  New  York  Hotel  property, 
comer  of  Battery  and  Commercial  streets, 
San  Francisco,  executed  by  my  sister  Frances 
H.  Lowndes,  is  to  be  by  said  trustees  fully 
canceled  and  released,  and  given  to  my  said 
sister.  (3)  To  pay  out  of  the  hacome  of  my 
estate  to  my  true  and  faithful  servants, 
Charles  Payler  and  Clara  Thompson,  a  sum 
of  five  hundred  dollars  each.  (4)  All  of  tbe 
residue  of  my  said  estate,  real,  persopal,  and 
mixed,  is  to  be  held  by  said  trustees  and  kept 
invested,  the  Income  thereof,  after  paying  all 
expenses,  to  be  paid  In  equal  proportions  to 
my  sisters,  Wllllametta  H.  Cook  and  Frances 
H.  Lowndes,  until  the  death  of  my  said  sister 
Willlanietta  II.  Cook,  or,  in  case  she  do  not 
die  until  ten  years  have  elapsed  from  and 
after  the  date  of  my  death,  tliea  until  the 
expiration  of  such  ten  years.  (5)  Upon  the 
death  of  my  said  sister  Wllllametta  H.  Cook, 
or  In  case  she  do  not  die  until  ten  years  have 
elapsed  from  and  after  tbe  date  of  my  death, 
then,  at  the  expiration  of  such  ten  years,  all 
of  the  residue  of  my  said  estate  (then  re- 
maining in  the  hands  of  my  said  trostees)  is 
to  be  by  such  trustees  sold  and  converted 
into  money,  and  such  money,  after  paying  all 
expenses.  Is  to  be  disposed  of  as  follows,  viz.: 
Ten  thousand  dollars-  is  to  be  paid  to  my 
nephews  Wm.  .Hoff  Cook  and  Carroll  Cook, 
to  be  held  by  them  In  trust,  tbe  Income  there- 
of to  be  paid  to  my  nephew  Channing  H. 
Cook  during  his  lifetime,  and  upon  bis  death 
the  said  principal  sum  to  be  paid  to  my 
nieces,  share  and  share  alike.  The  remain- 
der of  such  money  so  realized  from  the  sale 
of  said  property  Is  to  be  divided  and  given 
in  equal  proportions  to  my  nieces  Kate  O. 
Gould  (wife  of  C.  B.  Gould),  Leonlde  Sue 
Cook,  Gertrude  Lowndes,  and  Theodora 
Lowndes,  except  that  the  pr<H>ortlon  going  to 
my  niece  Kate  C.  Gould  is  to  be  sixteen  thou- 
sand dollars  less  than  to  the  remainder  of  my 
said  nieces,  as  I  have  already  given  to  her, 
through  her  husband,  that  amount;  and,  in 
case  either  of  my  said  nieces  should  die  be- 
fore such  distribution,  then  the  proporttoo 
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wbicb  would  bare  gone  to  such  deceased 
niece  shall  be  given  to  ber  children  (if  she 
hare  any),  If  not,  to  ber  surviving  sister; 
and,  in  case  no  sister  be  surviving,  then  to 
the  brothers  of  such  deceased  niece,  in  equal 
proportions  to  each." 

The  only  question  presented  on  this  appeal 
Is  as  to  whether  the  will  makes  any  disposi- 
tion of  the  reversionary  Interest  in  the  home- 
stead, and  the  furniture  and  statuary  there- 
in, after  the  death  of  WilUametta  H.  GooIl,  or 
whether,  as  to  that  Interest,  the  deceased 
died  Intestate.    The  court  below  beld  that  the 
will  made  no  disposition  of  that  interest,  and 
tbat  tbe  decedent  died  Intestate  with  respect 
thereto.     Tbe  defendants  Kate  C.  Oould  and 
C.  B.  Qould  appeal,  and  contend  that  that 
interest  passed  'to  the  trustees  appointed  by 
tbe.  fourth  paragraph  of  the  will,  and  Is  by 
them  to  be  disposed  of  as  provided  in  tbe 
tiftb  subdivision  of  tbat  parasrapb.    The  case 
has  been  argued  by  counsel  with  much  leam- 
iuK  and  refeeai'cb,  and  many  cases  have  been 
cited  and  reviewed  on  each  side.     With  re- 
gard to  those  cases,  we  may  repeat  what  we 
said  in  Rosenberg  v.  Frank,  58  Cal.  387,  411: 
"The  case  before  us  is  one  of  interpreting 
tbe  meaning  of  a  written  document,  and  de- 
cided cases  afford  but  little  aid  in  arriving  at 
a  correct  interpretation.     We  hazard  nothing 
in  saying  that  this  is  in  accordance  with  tbe 
universal  experience  of  gentlemen  learned  in 
tbe  law,  who  have  been  frequently  called  on 
to  employ  their  faculties  in  tbe  solution  of 
such  questions.     The  good  sense  of  what  was 
said  by  Washington,  J.,  in  1803,  m  Lambert's 
Lessee  v.  Paine,  3  Cranch,  131,  wlli  be  gen- 
erally acknowledged:     'Except  for  tbe  estab- 
lishment of  general  principles,  very  little  aid 
can '  be  procured  from  adjudged  cases  in  the 
construction   of    wills.     It    seldom    happens 
tbat  two  cases  can  be  found  precisely  alike.' " 
The  general  principles  which  must  control 
In  tbe  determination  of  tbe  question  here  pre- 
sented are  well  settled.    Constructions  which 
lead  to  intestacy,  total  or  partial,  are  not  fa- 
vored;  and  therefore  such  an  interpretation 
should,  if  reasonably  possible,  be  placed  up- 
on tlie  provisions  of  the  will  as  will  prevent 
tbat  result.     Especially  should  this  be  done 
Ttrbere  tbe  will  evinces  an  intention  on  the 
part  of  tbe  testator  to  dispose  of  bis  whole 
estate.     A  devise  or  bequest  of   the  "resi- 
due"   of    tbe    testator's   property    therefore 
passes  all  ibe  property  which  be  was  enti- 
tled to  devise  or  bequeath  at  the   time  of 
bis  d^itb,  not  otherwise  effectually  devised 
or  bequeathed   by   his  will.     Civ.   Code,   §g 
1332,  15533.     Where,  however,  it  is  manifest 
from  tbe  context,  or  from  the  provisions  of 
tbe  will,  tttat  tbe  testator  used  that  word  in 
some  more  restricted  sense,  it  will  be  given 
tbe  meaning  In  which  It  is  clear  tbat  tbe 
testator  used  it.     It  is  not  sufQcient,  how- 
ever, for  tbe  purpose  of  limiting  the  meaning 
of  the  word,  to  show  that  the  testator  did 
not  foresee  precisely  how  bis  will  would  op- 
erate, or  wiiat  property  In  tbe  contingencies 


which  might  happen  would  pass  by  tbe  use 
vt  tbat  word.     If  any  particular  property  ia 
prima  facie  within  tbe  meaning  of  tbe  word, 
it  will  be  held  to  pass  by  it,  irrespective  of 
the  question  as  to  whether  or  not  tbe  testa- 
tor could  be  supposed  to  have  had  It  actually 
in  bla  contemplation  when  be  framed  tbe  de* 
vise  or  bequest     Lastly,  a  word  occurring 
more  than  once  in  a  will  is  presumed  to  be 
used  always  In  the  same  sense,  unless  a  con- 
trary intention  appear  from  the  context.     As 
to  these  principles  there  is  no  substantial  dis- 
pute between  counsel,  and  we  therefore  need 
not  refer  to  the  many  authorities  sustaining 
them.    The   word    "residue"    occurs    three 
times  In  tbe  will    In  question.     After  be- 
queathing certain  personal  property  by  tbe 
third  paragraph  of   the  will,  tbe  testatrix, 
in  the  beginning  of  the  fourth  paragraph,  de- 
vises and  bequeaths  to  certain  trustees,  "all 
of  the  residue  of  my  estate,  both  real,  per- 
sonal, and  mixed."     By  the  first  subdivision 
of  the  fourth  paragraph  she  directs  the  trus- 
tees to  deliver  to  her  sister  WilUametta  H. 
Cook  the  possession  of  ber  homestead  and 
tbe  furniture  and  certain  statuary  therein, 
which  "she  is  to  be  allowed  to  occupy  and 
use  until  her  death,  free  of  rent"     By  tbe 
second  and  third  subdivisions  she  directs  the 
trustees  to  dispose  of  ceilain  other  property. 
By  the  fourth  subdivision  she  provides:    "All 
of  the  residue  of  my  said  estate,  real,  per- 
sonal, and  mixed.  Is  to  be  beld  by  said  trus- 
tees and  kept   invested,"  and  the  Income 
thereof  to  be  disbursed  In  a  certain  manner. 
Tbe  fifth  subdivision  then  provides:     "Upon 
the  death  of  my  said  sister  WilUametta  H. 
Cook,  or  in  case  she  do  not  die  imtil  ten 
years  have  elapsed  from  and  aft^  the  date 
of  my  death,  then,  at  tbe  expiration  of  such 
ten  years,  all  of  tbe  residue  of  my  said  estate 
(then  remaining  In  the  hands  of  my  said 
trustees)  Is  to  be  by  such  trustees  sold  and 
converted  Into  money;"   and  the  proceeds  to 
be  disposed  of  as  there  directed.    Respond- 
ents concede  that  'the  word  "residue."  as 
first  used,  means  all  of  the  property  of  the 
'  testatrix  not  bequeathed  by  tbe  third 'para- 
I  graph;  but  they  contend  that  that  word,  as 
I  used  in  tbe  fourth  and  fifth  subdivisions  of 
I  tbe  fourth  paragraph,  does  not  Include  the 
I  "reversion"  (If  it  may  be  so  called)  of  tbe 
homestead,  furniture,  and  statuary  after  the 
I  death  of  WilUametta  H.  Cook.     They  argue 
I  tbat,  as  used  in  tbe  fourth  subdivision,  it 
I  could  not  be  intended  to  Include  tbat  prop- 
I  erty,  because  tbe  "residue"  there  mentioned 
'  is  to  be  "beld"  by  the  trustees,  and  by  them 
!  "kept  invested,"  so  as  to  derive  Income  there- 
I  from,  which  they  say  would  l>e  Inconsistent 
I  with  tbe  "life  estate"  (so  called)  of  WlUiam- 
j  etta  H.  Cook.    But  they  contend  that  wheth- 
er this  be  so  or  not,  tbat  word  as  used  in 
tbe  fifth  subdivision  could  not  have  been  so 
intended,  for  it  is  there  limited  by  the  words 
"then  remaining  in  the  hands  of  my  said 
trustees."     They  urge  tbat  WilUametta  H. 
Cook  might  live  more  than  10  years  after 
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the  death  o£  the  testatrix;  and  that,  as  she 
is  to  occupy  and  use  the  homestead  and  fur- 
niture until  her  death,  that  property  would 
not  in  that  event  be  "in  the  bauds"  of  the 
trustees  at  the  expiration  of  the  period  of  10 
years.  And,  finally,  they  say  that  this  so- 
called  "reversionary  Interest"  particularly  In 
the  personal  property,  could  not  be  sold  by 
the  trustees  and  converted  Into  money.  For 
these  reasons,  they  contend  that  the  will 
makes  no  disposition  of  this  property  be- 
yond the  life  of  WlUlametta  H.  Cools,  and 
that  at  her  death  it  will  fall  to  the  heirs  at 
law  of  the  testatrix.  With  this  reasoning 
we  are  unable  to  agree.  It  is  unquestion- 
able, and  it  is  not  disputed,  that  the  entire 
estate  of  the  testatrix  in  the  homestead,  fur- 
niture, and  statuary  was  devised  and  be- 
queathed to  the  trustees  by  the  opening 
words  in  the  fourth  paragraph.  It  is  there- 
fore certain  that  the  deceased  did  not  die  in- 
testate as  to  that  property.  She  did  dispose 
of  it  by  her  will.  Her  entire  estate  therein 
vested  in  the  trustees,  and  they  hold  the  le- 
gal title.  Civ.  Code,  g  863.  The  intention 
of  the  testatrix  to  dispose  of  her  whole  es- 
tate by  her  will  is  therefore  clear;  and,  as 
it  will  not  be  presumed  that  she  intended  to 
devise  any  of  it  in  trust  without  declaring 
any  effectual  trusts,  such  an  interpretation 
must,  if  possible,  be  placed  upon  the  re- 
maining provisions  as  will  include  every  es- 
tate in  this  property  within  the  trusts  cre- 
ated. 

The  first  trust  as  to  this  property  is  con- 
tained in  the  direction  of  the  trustees  to  de- 
liver the  possession  of  this  property  to  Wil- 
liametta  H.  Coolc,  and  to  permit  her  to  oc- 
cupy and  use  it  until  her  death,  free  of  rent. 
This  provision  does  not  create  a  "life  estate" 
in  the  occupant,  as  has  been  assumed  by 
counsel.  The  entire  estate,  as  said  above,  re- 
mains in  the  trustees,  and  the  beneficiary 
has  a  mere  personal  right  of  occupancy  witli- 
out  rent.  The  condition  of  the  property,  and 
the  estate  of  the  trustees'  therein,  during  the 
life  of  the  occupant,  is  precisely  the  same  as 
would  be  the  case  as  to  any  other  piece  of 
property  which  the  trustees  might  be,  from 
any  cause,  unable  to  rent.  They  would  not 
be  deriving  income  therefrom,  but  they 
would,  nevertheless,  "hold"  it;  and  it  there- 
fore falls  within  the  word  "residue,"  as  used 
in  the  fourth  subdivision.  The  fact  that  they 
could  not  rent  it  during  the  life  of  the  oc- 
cuitant  does  not  conflict  with  the  requirement 
that  they  are  to  "keep"  the  property  em- 
braced in  that  residue  "invested."  That 'di- 
rection must  be  construed  in  connection  with 
the  first  subdivision,  and  with  the  teachings 
of  ordinary  experience,  and  merely  means 
that  they  are  to  keep  the  property  invested, 
and  derive  income  therefrom  so  far  as  they 
are  able.  While  it  was  irasslble  that  Wil- 
liametta  H.  Cook  might  live  more  than  10 
years,  it  was  equally  possible  that  she  might 
live  for  a  less  period;  and  in  that  event  it 
would  unquestionably  be  the  duty  of  the 


trustees  to  rent  the  prop»ty,  and  apply  the 
income  as  directed  in  the  fourth  subdivision. 
We  are  therefore  clearly  of  the  opinion  that 
the  word  "residue,"  as  used  in  that  subdivi- 
sion, includes  the  property  in  question. 

For  like  reasons,  it  is  manifest  that  it  la 
included  in  the  meaning  of  that  word  as 
used  in  the  fifth  subdivision.  Presumptive- 
ly, of  course,  it  is  so  intended,  and  we  see 
no  reason  for  restricting  the  meaning  of  the 
word'  as  there  used.  As  the  whole  estate  In 
this  property  is  vested  in  the  trustees.  It 
will  be  "remaining  in  their  hands"  at  the 
expiration  of  the  10  years,  whether  Wllllar 
metta  H.  Cook  be  then  living  or  not  Nor  is 
there  any  legal  difficulty  in  their  selling  it 
and  converting  it  Into  money.  Even  if  Wil- 
Uametta  H.  Cook  could  be  coiisldered  as  hav- 
ing a  "life  estate,"  within  the  full  meaning  of 
that  expression,  and  the  trustees  as  holding 
merely  a  reversion,  that  reversion  is  legally 
the  subject  of  sale.  In  this  state  future  in- 
terests in  property,  whether  real  or  person- 
al, may  be  transfMred  to  the  same  extent 
and  in  the  same  manner  as  present  inter- 
ests. Civ.  Code,  SS  6T8,  680,  688,  600,  699. 
And  see,  also,  the  notes  of  the  code  commis- 
sioners to  those  sections.  It  would  therefore 
be  entirely  practicable,  In  a  legal  sense,  for 
the  trustees  to  sell  and  CMivey  this  rever- 
sion, both  as  to  the  homestead  and  as  to  the 
personal  property,  and  thus  convert  It  Into 
money.  What  they  would  do.  Indeed,  would 
merely  be  to  sell  the  property  itself  subject 
to  the  right  of  Williametta  H.  Cook  to  use 
and  occupy  it  during  her  lifetime.  The  val- 
ue of  her  interest,  and  therefore  the  value  of 
the  remaining  Interest,  is  ascertainable  by 
well-known  legal  rules  (McCampbell  v.  Mc- 
Campbell,  5  Litt.  92);  and  no  dlfllculty  need 
then  arise  in  making  such  a  sale.  Counsel 
for  respondents  are  mistaken  In  supposing 
that  such  a  sale  would  be  invalid,  even  as  to 
the  personal  property,  for  want  of  immedi- 
ate delivery.  Delivery  Is  requisite  only  when 
a  present  interest  is  transferred,  while  the 
transfer  of  a  future  Interest  only  entitles  the 
transferee  to  the  possession  at  a  futiu*  pe- 
riod. Civ.  Code,  ii  689,  090.  The  argument 
of  respondents  under  this  head,  moreover, 
proves  too  much.  They  direct  their  atten- 
tion solely  to  the  contingency  that  Willia- 
metta H.  Cook  may  be  still  living  at  the  ex- 
piration of  the  10  years.  But,  at  the  time 
the  will  was  made,  the  other  alternative  was 
at  least  equally  probable,  and  was  presuma- 
bly equally  within  the  contemplation  of  the 
testatrix.  By  the  fourth  subdivision  the 
trustees  were  directed  to  keep  the  pn^;>M-ty 
invested,  which,  aa  to  real  property,  means 
rented.  As  the  trustees  were  bound  to  rent 
on  the  most  favorable  terms  obtainable,  and 
as  they  could  not  know  when  Williametta  H. 
Cook  would  die,  they  might  well  make  leases 
which,  though  not  extending  beyond  the  10 
years,  would  extend  beyond  her  life.  It  shit 
should  die  before  the  expiration  of  10  years, 
with  those  leases  still  outstanding,  the  tnw- 
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toes  would  be  botind,  under  tbe  fifth  snbdl- 
^'islon,  to  8^1  tbe  property  so  leased  at  once. 
l!ut  In  so  doing  they  would  be  confronted 
»ltta  precisely  the  same  difficulty  as  that 
which  respondents  now  nrge,  for  they  would 
hold  only  a  reversion  in  such  property. 
'I'bere  is,  therefore,  no  reason  for  supposing 
I  hat  the  testatrix,  in  the  fifth  subdivision,  in- 
rended  her  language  to  be  restricted  or  de- 
prived of  any  of  its  full,  legal,  and  ordinary 
meaning.  As  we  said  at  the  outset,  it  is 
immaterial  whether  or  not  she  had  the  varl- 
'>u8  contingencies  that  might  occur  clearly 
Itefore  her  mind.  If  she  had,  the  one  con- 
tingency was  as  likely  to  occur  as  the  oth^, 
and  each  presented  the  same  difficulty.  If 
Rbe  liad  not,  she  at  least  used  language  snf- 
fldent  to  provide  for  every  possible  contin- 
gency, and  must  be  presumed  to  have  done 
80  IntentliHially. 

Some  other  considerations  have  been  ad- 
vanced, though  not  yery  strenuously  urged, 
by  resiMndents;  but,  as  what  has  been  said 
in  effect  disposes  of  them,  It  is  not  neces- 
sary to  discuBsT  them  separately.  Nor  Is  it 
necessary  to  refer  specifically  to  the  cases 
cited  by  them.  We  have  given  them  a  care- 
ftd  examination;  and,  while  we  are  disposed 
to  think  that  some  of  them  go  perhaps  too 
far,  we  are  of  opinion  that  each  of  them  is 
readily  distinguishable  from  this  case,  and 
ttiat  our  decision  is  entirely  in  accord  with 
tbe  principles  laid  down  in  them. 

The  second  and  tenth  conclusions  of  law 
of  the  court  below  are  contrary  to  the  views 
hoein  expressed,  as  is  also  tbe  second  sen- 
tence of  the  twenty-fourth  finding.  That 
portion  of  that  finding  (which  is  to  the  ef- 
fect that  Williametta  H.  Cook  has  a  life  es- 
tate in  said  property,  and  that  said  Wil- 
liametta and  the  defendants  Frances  H. 
Lowndes  and  Elizabeth  H.  Oulton  have  each 
OS  undivided  one-third  interest  in  the  fee 
thereof,  subject  to  said  life  estate)  is,  how- 
ever, a  mere  conclusion  of  law,  and  should 
be  so  treated. 

The  Judgment  or  decree  appealed  from  is 
therefore  modified  by  striking  therefrom  all 
that  portion  thereof  which  Is  in  the  follow- 
ing words,  "The  plaintiffs  have  fully  per- 
formed all  their  duties  as  trustees  in  regard," 
and  inserting  in  lieu  thereof  the  word  "as" ; 
also  by  striking  therefrom  ail  that  portion 
thereof  which  is  in  the  following  words, 
"And  that  their  trust  be,  and  the  same  here- 
by is,  terminated  as  to  said  described  prop- 
erty, and  every  part  and  parcel  thereof," 
and  the  whole  paragraph  next  following  said 
words,  which  l>egins  with  the  words,  "It  is 
further  ordered,"  and  ending  with  the  words 
end  figures,  "September,  1888,"  and  inserting 
in  lieu  thereof  the  following:  "The  plain- 
tiffs have  performed  so  much  of  their  du< 
ties  as  trustees  as  relates  to  tbe  delivery  of 
the  xiossession  thereof  to  the  defendant  Wil- 
liametta H.  Cook..  It  is  further  ordered,  ad- 
Judged,  and  decreed  that  the  plaintiffs  hold 
the  said  above-described  two  parcels  or  lots 


of  land,  and  the  personal  property  contained 
in  said  dwelling  house,  described  in  finding 
Zt,  upon  the  further  trust  to  sell  the  same, 
and  convert  the  same  into  money  upon  the 
death  of  the  defendant  Williametta  H.  Cook, 
or.  In  case  she  do  not  die  until  ten  yean 
have  elapsed  from  and  after  tbe  date  of  tbe 
death  of  said  Cynthia  Hoff  Shillaber,  then 
at  the  expiration  of  such  ten  years,  and  in 
tbe  latter  case  to  sell  the  same  subject  to 
the  right  of  tbe  said  defendant  Williametta 
H.  Cook  to  occupy  and  use  the  same  until 
h«T  death,  free  of  rent,  and  upon  the  further 
trust  to  apply  the  proceeds  of  such  sale  as 
directed  by  the  fifth  subdivision  of  the  fourth 
paragraph  of  the  will  of  the  said  Cynthia 
Hoff  Shillaber,  deceased,  mentioned  in  find- 
ing 8."  The  said  Judgment  or  decree  is  fur- 
ther modified  by  striking  therefrom  all  that 
portion  thereof  which  is  in  tbe  following 
words:  "It  is  further  ordered,  adjudged,  and 
decreed  that  the  defendant  Williametta  H. 
Co(A  is  the  owner  of  a  present  interest  to 
the  extent  of  the  undivided  one-third  of  the 
fee  of  the  property  mentioned  In  finding  of 
fact  27,  and  hereinatK>ve  particularly  de- 
scribed, and  that  the  defendants  Elizabeth 
H.  Oulton  and  Frances  H.  Lowndes  are  tho 
owners  of  a  vested  future  interest  to  tbe  ex- 
tent of  an  undivided  one-third  of  the  tee 
each  of  said  property  last  above  described, 
subject  to  the  life  estate  of  said  defendant 
Williametta  H.  Cook  therein."  As  so' modi- 
fied, tbe  said  Judgment  or  decree  is  affirm- 
ed; tbe  appellants  to  recover  the  costs  of 
this  appeal. 

We  concur:  HBNSHAW,  J.;  McFAB- 
LAND,  J.;  TEMPLE,  J.;  QAii.oUTTB,  J.; 
HARRISON,  J. 


007  Cal.  438) 

VAN  PRAAO  V.  GALE.     (No.  1B,851.)» 

(Supreme  Court  of  California.     June  6,  189?i.) 

AonOK     FOK     Pbrsonai.    iMJVBns   —   Faixino 

Terocoh  Trapdoob  in  Sidiwalk — COK- 

TRIBOTORT  NeOLIOBKCB.  ) 

It  appeared  that  plaintiff  and  defendnni 
had  occupied  adjoining  stores  for  a  number  of 
years,  and  that  in  front  of  defeodant's  store  then- 
was  a  trapdoor  in  the  sidewalk  for  the  use  of  de 
fendant  and  his  tenants,  which  was  opened  whei< 
ingress  to  the  basement  was  necessary,  and  with 
the  use  of  whidi  plaintiff  was  familiar.  On  the 
day  of  the  accident,  about  9  a.  m.,  plaintiff  was 
called  to  the  store  on  tho  other  side  of  defend- 
ant's, and,  when  he  passed  defendant's  store,  the 
trapdoor  was  closed.  On  returning,  he  fell  into 
the  trapdoor,  it  having  been  opened  to  allow  tbe 
ashman,  whose  cart  was  in  front  of  defendant's 
door,  to  go  into  the  basement  Plaintiff  had  seen 
the  ashman  drive  up,  bnt  had  not  seen  the  trap- 
door opened.  Bdd,  that,  whether  plaintiff  was 
negligent  was  for  the  Jury. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  city  and  count; 
of  San  Francisco;  John  Hunt,  Judge. 

Action  by  Samuel  Van  Praag  against  John 
Gale  for  damages  for  personal  injuries 
Judgment  was  rendered  for  plaintiff,  and  de 
fendant  appeals.    Affirmed. 


*  Rehearing  denied. 
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A.  B.  Hont,  for  appellaat  Stafford  & 
Stafford,  for  respondent 

SEARLS,  0.  This  Is  an  action  to  recover 
damages  from  the  defendant,  John  Gale,  for 
rnjuries  sustained  by  the  plaintiff  in  falling 
through  an  open  trapdoor,  constructed  and 
maintained  by  defendant  in  the  sidewalk,  up- 
on the  west  side  of  Polk  street,  between 
Bush  and  Sutter  streets,  city  and  county  of 
San  Francisco.  Plaintiff  had  a  verdict  for 
$400,  upon  which  judgment  was  entered  in 
his  favor.  The  appeal  is  by  defendant  from 
the  Judgment  At  the  close  of  the  testimony. 
on  the  part  of  the  plaintiff,  defendant  moved 
for  a  nonsuit  upon  several  grounds,  the  only 
Important  one  of  whi<ih  is  involved  in  the 
proposition  that,  if  any  injury  was  received 
by  the  plaintiff,  it  was  due  to  his  own  want 
of  ordinary  care  and  prudence,  and  that  bis 
own  negligence  contributed  directly  to  such 
Injury.  The  motion  for  a  nansuit  was  over- 
ruled by  the  court,  and  such  ruling  consti- 
tutes the  only  assignment  of  escior. 

The  evidence  on  the  part  of  plaintiff  tend- 
ed to  show  that  for  10  years  prior  to  March 
1, 1893,  plaintiff  had  kept  a  cigar  store  on  the 
west  side  of  Polk  street  between  Sutter  and 
Bush  streets.  Defendant,  for  say  eight  years, 
had  owned  a  building  consisting  of  two 
stores  north  of  and  adjoining  plaintiff's  cigar 
store.  The  store  of  defendant  next  to  plain- 
tiff was  a  candy  store,  and  in  front  of  it  and 
close  to  the  building  defendant  had  had  trap- 
doors placed  in  the  sidewalk,  say  4  feet  wide 
.  by4  feet  4%  inches  in  length,  which  opened  on 
hinges  from  the  center,  and  when  open  were 
turned  back  flat  upon  the  sidewalk.  A  stair- 
way led  from  the  opening  to  the  basement, 
which  was  used  by  the  tenants  of  defend- 
ant's building.  The  Iceman  usually  came  in 
the  morning  at  7  o'clock,  the  ashman'  about 
d  a.  m.,  and  the  gasman  at  intervals,  and 
these  doors  were  opened  to  give  them  access 
to  the  basement  The  sidewalk  was  15  feet 
wide,  of  which  11  feet  were  clear  of  the  trap- 
doors. Plaintiff  was  entirely  familiar  with 
the  opening,  had  often  tteeu  up  and  down 
the  stairs,  had  seen  it  dally  for  years,  and 
had  spoken  to  defendant  of  the  opening  as 
being  dangerous.  The  opening  had  no  rail- 
ing or  protection  around  it,  and  was  prob- 
ably maintained  in  violation  of  a  city  ordi- 
nance of  San  Francisco.  On  the  morning  of 
March  1,  18S)a,  about  0  o'clock  a.  m.,  plaintiff, 
being  on  the  sidewalk  In  front  of  his  store, 
was  called  by  Mr.  Welnshenk,  who  kept  a 
jewelry  store  next  north  of  the  candy  shop, 
and  went  to  the  jewelry  store  either  over  or 
past  the  trapdoors,  which  were  closed,  talke<1 
with  the  jeweler  probably  three  to  five  min- 
utes, during  which  Interval  the  ashman  came, 
and  one  of  the  trapdoors  was  opened  to  ad- 
mit him  to  the  basement;  and  the  plaintiff, 
while  returning  south  towards  his  store, 
thinking  of  what  the  Jeweler  had  said  to 
blm,  and  perhaps  looking  at  a  paper  with 
some  figures  upon  It,  fell  into  the  opening. 


and  was  seriously  injured.  Plaintiff  had 
seen  the  ashman  drive  up,  but  had  not  seen 
the  trapdoor  opened. 

The  question  presented  upon  the  motion 
for  nonsuit  was  not  whether  there  was  some 
evidence  of  contributory  negligeuce  on  the 
part  of  plaintiff,  but  ratlier  was  the  evidence 
of  such  contributory  negligence  so  plain  and 
palpable  as  to  be  indisijutable,  and  the  infer- 
ences or  conclusions  to  be  drawn  therefrom 
so  plain  that  it  was  the  duty  of  the  court  as 
a  matter  of  law  to  pa«s  upon  the  question 
and  take  it  from  the  jury.  As  a  general 
proposition,  caaes  of  negligence  (to  which 
those  of  contributory  negligence  form  no  ex- 
ception) present  a  mixed  question  of  law  and 
fact,  in  which  It  devolves  upon  the  court  to 
say  as  matter  of  law  what  is  or  amounts  to 
negligence,  and  upon  the  Jury  to  say  as  mat- 
ter of  fact  whether  or  not  in  the  particular 
case  the  facts  in  proof  warrant  the  imputa- 
tion of  negligence.  The  court  furnishes  the 
standard,  the  jury  adjusts  the  facts,  and  pro- 
nounces them  as  up  to  or  falling  short  of  the 
requirements  of  the  standardi  Fernandez  v. 
Railway  Co.,  52  Cal.  45;  Clayards  v.  Dethlck, 
12  Q.  B.,  439;  Whart  Keg.  §  420.  When, 
however,  "the  facts  are  clearly  settled,  and 
the  course  which  common  prudence  dictates 
can  be  readily  discerned,  the  court  should  de- 
cide the  case  as  a  matter  of  law."  Shear.  & 
R.  Neg.  fi  26;  Flemming  v.  Railroad  Co.,  49 
Cal.  253;  DevlUe  v.  Railroad  Co.,  50  Cal.  383. 
In  Railroad  Co.  v.  Van  Steinburg,  17  Mich. 
99,  Judge  Cooley  said:  "The  case,  however, 
must  be  a  very  clear  one  which  would  Justify 
the  court  In  taking  upon  Itself  this  responsi- 
bility; for,  when  the  judge  decides  that  a 
want  of  due  care  is  not  shown,  be  necessari- 
ly fixes  in  bis  own  mind  the  standard  of  or- 
dinary prudence,  and,  measuring  the  plain- 
tiff's conduct  by  that,  turns  him  out  Of  court 
upon  his  opinion  of  what  a  reasonably  pru- 
dent man  ought  to  have  done  under  the  cir- 
cumstances. He  thus  makes  his  own  opin- 
ion of  what  would  be  generally  regarded  as 
prudence  a  definite  rule  of  law.  It  is  quite 
possible  that  If  the  same  question  of-  pru- 
dence were  submitted  to  a  Jury,  collected 
from  the  different  occupations  of  society, 
and  perhaps  better  competent  to  Judge  of  the 
common  opinion,  he  might  find  them  differ- 
ing with  him  as  to  the  ordinary  standard  of 
proper  care.  The  next  Judge,  trying  a  simi- 
lar case,  may  also  be  of  a  different  opinion, 
and,  because  the  case  Is  not  clear,  hold  that 
to  be  a  question  of  fact  which  the  first  has 
ruled  to  be  one  of  law.  Indeed,  I  think  the 
cases  are  not  so  numerous  as  has  been  some- 
tiroes  supposed  In  which  a  Judge  could  feel 
at  liberty  to  take  the  question  of  the  plain- 
tiff's negligence  away  from  the  Jury.  That 
contributory  negligence  Is  matter  of  law  is 
plainly  the  exception,  and  not  the  rule." 

The  gist  of  the  contention  in  the  present 
case,  although  not  expressed  In  so  man/ 
words,  seems  to  be  that  as  there  is  no  con- 
flict in  the  teetimony,  the  factis  are  estab- 
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Itshed,  and  It  is  the  duty  of  the  court  to  de- 
■cide  the  issue  as  a  question  of  law.  But  it 
by  no  means  follows  that  the  facts  are  admit- 
ted because  there  is  no  conflict  In  the  testi- 
mony. Negligence  Is  not  ordinarily  proven 
by  direct  and  positive  testimony,  and  is  not 
so  proven  in  this  case.  Wliat  the  plaintiff 
-did  is  established  without  dispute  and  be- 
yond cavil.  But  whether  from  this  conduct 
the  deduction  is  inevitable  that  he  did  not 
«xercise  the  precautions  for  his  own  safety 
which  a  reasonable  man  would  have  done 
under  precisely  the  same  circumstances  is 
not  90  clear.  That  this  is  the  ultimate  fact 
to  t>e  determined  must  be  conceded.  It  is 
only  where  the  inference  of  negligence  is  ir- 
resistible that  It  becomes  the  duty  of  the 
conrt  to  decide  upon  it  as  matter  of  law; 
and,  when  the  facts  or  the  inference  to  be 
-drawn  from  them  are  in  any  degree  doubtful, 
the  only  proper  rule  is  to  submit  the  whole 
matter  to  the  Jury,  under  proper  instructions. 
Fernandez  v.  Railway  Co.,  52  Cal.,  at  page 
51,  and  cases  there  cited.  To  some  minds 
probably  the  conclusion  would  seem  irresisti- 
ble that  be  who,  with  eyes  to  see,  in  broad 
daylight,  walks  Into  an  open  trapdoor  in  the 
sidewalli,  is  lacking  in  that  care  and  caution 
which  characterizes  the  man  of  ordinary  pru- 
dence. Others  may  well  reason  that  plain- 
tiff was  entitled  to  a  safe  passage  over  a 
walk  prepared  by  the  public  for  the  accom- 
modation of  ail  its  citizens.  That  he  was 
interested  and  absorbed  in  the  business  in 
band  was  in  line  with  observed  facts  among 
men  of  ordinary  caution  in  similar  cases. 
That  he  should,  in  aid  of  bis  mental  process, 
refer  to  the  figures  which  he  had  probably 
just  Jotted  down,  and  in  so  doing  fail  to  see 
that  a  passageway,  which  but  a  few  min- 
utes before  he  had  found  safe  and  free  from 
obstruction,  had  been  turned  into  a  yawning 
■  cliasm,  only  evinces  a  lapsus  to  which  the 
most  thoughtful  and  prudent  men  are  sub- 
ject Bearing  In  mind  that  It  is  only  In 
cases  where  there  is  no  dispute  as  to  the 
facts,  and  no  room  for  difference  of  opin- 
ion as  to  the  inferences  and  conclusions 
to  be  drawn  from  those  facts,  that  the 
court  is  Justified  in  taking  the  question  from 
the  Jury  (Beach,  Contrib.  Neg.  !  449),  and 
we  are  not  surprised  at  the  action  of  the 
court  in  denying  the  motion  for  a  nonsuit 
Stephenson  v.  Southern  Pac.  Co.,  102  Cal. 
143,  34  Pac.  618,  and  36  Pac.  407,  and  eas- 
es there  cited.  The  surrounding  circum- 
stances leave  a  conclusion,  which  would  oth- 
erwise be  inevlta'ble,  open  to  debate,  and  in 
this  respect  differentiates  it  from  Hager  v. 
Southern  Pac.  Co.,  98  Cal.  310,  33  Pac.  119, 
and  from  Davis  v.  Railroad  Co.  (Cal.)  38 
Pac.  647.  Hager  v.  Southern  Pac.  Co.,  supra, 
comes  within  a  class  of  cases  which,  by  fre- 
quent recurrence,  and  by  reason  of  the  ele- 
ment of  recklessness  connected  therewith, 
has  given  rise  to  a  fixed  standard  by  which 
the  law,  in  the  absence  of  extenuating  cir- 
cumstances, passes  upon  the  question  of  con- 


tributory negligence.  Beach,  Contrib.  Neg., 
at  section  462,  where,  after  discussing  the 
rule  requiring  one  who  crosses  a  railroad 
track  to  'be  on  his  guard,  and  before  attempt- 
ing to  cross  to  look  attentively  up  and  down 
the  track,  it  is  said:  "But,  as  the  law  now 
stands,  the  standard  is  fixed.  One  must 
look  up  and  down  the  track.  Anything  short 
of  that  is  negligence."  In  Davis  v.  Railroad 
Co.  there  was  a  luiown  and  fixed  object,  viz. 
an  iron  or  steel  rail,  adjacent  to  a  street 
lamp,  over  which  plaintiff  fell.  In  the  pres- 
ent case  the  object  or  danger  was  only  occa- 
sionally presented,  and  was  not  usually  ex- 
istent as  a  menace,  and  It  was  proper  in  suol* 
a  case  to  submit  the  question  of  plaintiff's 
negligence  to  a  jury.  The  Judgment  appeal- 
ed from  should  be  afitaued. 

We  concur:    VANCUBF,  C. ;  BELCHER,  C. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  appealed 
from  is  afiirmed. 


am  Cal.  M) 
BROWN  ▼.  MBRRILIi  et  al     (No.  19,678.) 
(Supreme  Coart  of  California.     Jnne  7,  1895.) 
CoBPOKATiON— Liability  of  Stockboldirs. 
A  stockholder  of  a  corporation  may  sue 
the  other  stockholders  for  their  pro  rata  of  a  debt 
due  him. 

Department  1.  Appeal  from  superior  court, 
San  Bernardino  county;  John  L.  Campbell, 
Judge. 

Action  by  Joseph  Brown  against  Southern 
California  Motor  Road  Company,  aad  Sam- 
uel Merrill  and  others,  stockholders  of  the 
company,  on  a  promissory  note.  Judgment 
was  rendered  for  plaintiff,  and  defendant 
Merrill  appeals.    Affirmed. 

John  W.  Craig,  for  appellant  Rolfe  & 
Rolfe,  for  respondent 

GAROUTTE,  J.  This  action  is  against  the 
defendant  Southern  California  Motor  Road 
Company,  a  corporation,  on  a  promissory 
note  of  the  company,  executed  March  4, 1890, 
and  against  the  other  defendants  as  stock- 
holders, for  their  respective  proportions  of 
the  Indebtedness  on  said  note,  under  section 
322  of  the  Civil  Code.  A  several  judgment 
was  given  against  the  defendant  Merrill,  the 
appellant,  for  $336.35,  as  his  portion  of  said 
Indebtedness,  according  to  the  amount  of 
stock  he  held  in  the  corporation. 

Appellant  claims  that  respondent  cannot 
have  the  benefit  of  the  statute  of  this  state, 
imposing  liability  on  stockholders  for  the 
corporation's  debts,  because  he  is  a  stock- 
holder himself.  This  contention  is  based  up- 
on the  authority  of  Bailey  v.  Bancker,  3  Hill, 
188,  and  other  cases  to  the  same  effect;  but 
the  reason  for  the  rule  declared  in  those 
cases  Is  entirely  wanting  in  this  state,  and  it 
has  no  application  °  here.  In  states  where 
those  decisions  have  been  made,  the  relation 
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of  stockliolders  Inter  sese  !a  that  of  partnera, 
and  it  is  thus  apparent  at  a  glance  that  no 
oommonrlaw  action  for  money  owing  by  the 
corporation  would  He  by  a  creditor  stock- 
holder against  other  stockholders.  In  Juris- 
dictions where  the  above  doctrine  has  been 
declared,  stockholders  are  severally  and 
Jointly  liable  for  the  debts  of  the  conwratlon, 
but  In  this  state  there  Is  no  such  liability. 
EiUcb  stockholder  has  a  several  liability,  and 
that  liability  is  proportionate  to  the  amount 
of  bis  stock;  and  when  he  has  paid  his  por- 
tion of  any  debt,  or  of  all  the  debts  of  the 
corporation,  he  la  freed  from  all  liability,  and 
has-  no  cause  of  action  against  any  stock- 
holder for  money  so  paid.  In  this  state  we 
see  no  reason  why  a  creditor  stockholdw  of 
a  corporation  may  not  sue  other  stockholders 
for  their  pro  rata  of  the  debt 

We  see  nothing  in  the  other  questions  sng- 
Kested  by  appellant's  brief  demanding  dis- 
<;u8slon.  Tbe  order  and  Judgment  are  af- 
firmed. 

We  concur:  VAN  FLEET,  J.;  McFAR- 
liAND,  J. 


(107  Cal.  308) 

MACKAT  T.  MACKAY  et  al.     (No.  15,977.) 
(Supreme  Court  of  Califonua.     May  25,  1895.) 

CONSTKDCTIOX  OF  WlLL— InVESTMEST  —  PaTMBST 

OF  Income— Leoact  for  Maintesance. 

1.  Where  testator  directed  his  executors  to 
invest  a  certain  sum,  and  pay  the  income  thereof 
to  a  desi^ated  person  during  her  life,  an  order 
of  court  requiring  the  payment  to  such  peison 
of  any  sum  of  money  directly  from  the  funds  of 
the  estate  is  erroneous. 

2.  Where  testator  directed  his  ezecntom  to 
invest  a  certain  sum,  and  i>ay  tlie  income  thereof, 
during  her  life,  to  his  housekeeper,  who  was, 
at  the  time  the  will  was  made,  and  at  testator's 
death,  receiving  support  from  him,  a  "legacy  for 
maintenance"  was  created,  within  Civ.  Code,  § 
1309,  making  such  legacies  l>ear  Interest  from 
testator's  death. 

Department  1.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  J.  V.  Cof- 
fey, Judge. 

Action  by  Harriet  Scheock  Mackay  against 
Uuncan  C.  Mackay  and  Robert  G.  Mackay, 
executors  of  the  will  of  Patrick  N.  Mackay, 
•  leceased,  to  enforce  a  trust  created  by  the 
will.  From  a  decree  for  plaintiff,  defend- 
ants appeal.     Reversed. 

Oliver  P.  Kvans,  for  appellants.  Knight 
&  Heggerty  and  Gaston  Straus,  for  respond- 
ent. 

VAN  FLEET,  J.  The  deceased,  Patrick 
N.  Mackay,  died  resident  of  the  city  and 
county  of  San  Francisco,  on  the  2lst  of 
.4prll,  lSi>3,  leaving  a  last  will,  wherein  ap- 
pellants were  named  as  executors  thereof. 
Sul>se<iucntly  said  will  was  duly  admitted 
to  probate  In  the  ;3iiperior  court  of  said  city 
and  county,  and  letters  testamentary  therein 
were  issued  to  appellants.  Among  other 
things,    the    will    provided:     "Third.  I    be- 


queath to  my  said  executors.  In  trust,  the 
sum  of  fifteen  thousand  dollars,  which  1 
direct  them  to  invest  in  such  security  as 
they  may  deem  advisable,  and  to  pay  the 
income  thereof  to  Hattie  Schenck,  housekeep- 
er, presently  residing  at  No.  1625  Polk  street, 
in  the  city  and  county  of  San  Francisco,  state 
of  California,  during  her  life."  In  August. 
1894,  the  respondent  filed  a  petition  in  the 
superior  court,  setting  up  In  substance,  among 
other  matters  not  necessary  to  recite,  the 
fact  of  decedent's  death,  and  the  admission 
of  his  will  to  probate;  setting  out  the  provi- 
sion of  the  will  above  quoted,  and  stating 
that  she  was  the  same  person  referred  to  In 
said  provision  as  Hattie  Schenck;  that  no- 
tice to  creditors  had  been  published,  and 
that  more  than  a  year  had  elapsed  since  its 
first  publication;  and  that  an  Inventory  and 
appraisement  of  the  estate  had  been  return- 
ed, showing  the  value  of  said  estate  to  be  up- 
wards of  $300,000.  She  further  alleged  that 
at  the  time  of  the  death  of  deceased,  and  for 
many  years  prior  thereto,  respondent  was 
wholly  dependent  upon  deceased  for  support 
and  malutenonce,  and  was  entirely  support- 
ed and  maintained  by  him,  and  that  since 
the  death  of  deceased  she  has  been  without 
means  of  support,  but  dependent  uiwn  chari- 
ty; that  the  executors  of  deceased  had  not 
paid  her,  "nor  has  she  ever  received  any 
part  of  said  legacy,  or  income  thereof,  or  any 
interest  thereon,  or  anything  whatsoever, 
from  the  said  executors  or  said  estate  In  any 
manner."  And,  after  alleging  that  the  ex- 
ecutors entertain  a  feeling  of  enmity  and 
malice  towanls  her,  and  "that  they  have  at- 
tempted, endeavored,  acted,  managed,  and 
conducted  the  administration  of  said  estate 
so  as,  and  with  the  design,  purpose,  and  in- 
tent, to  keep  petitioner  out  of,  and  deprive 
her  from  receiving  or  having  in  any  manner 
any  part  of,  the  legacy,  income,  or  interest" 
provided  for  in  said  will,  and  that  by  reason 
of  their  said  feeling  and  conduct  they  are 
not  fit  or  x>ropcr  persons  to  administer  said 
trust,  she  prays  "that  tlje  said  executors  may 
be  compelled  to  hand  and  pay  over  unto 
the  said  petitions,  Harriet  Schenck  Mackay, 
all  the  moneys  whatsoever  due  in  and  by 
virtue  of  said  legacy,  together  with  the  legal 
interest  thereon  accrued,  dating  from  the 
death  of  said  deceased  up  to  and  Including 
the  time  of  the  granting  of  the  relief  hcreiu 
demanded;  also  that  the  trust  fund  herein- 
before mentioned  may  be  taken  from  the 
care,  custody,  conti'ol,  and  management  of 
the  said  executors,  and  that  a  proper  and 
fit  person  be  appointed  as  trustee  to  receive, 
take,  hold.  Invest,  manage,  and  control  said 
legacy  for  the  uses  provided  in  said  last  will 
and  testament;  and  that  this  court  make  such 
order  or  orders  and  grant  such  other  and  fur- 
ther relief  as  to  it  may  seem  Just  and  equita- 
ble." The  appellants  having  answered  said 
petition,  a  hearing  was  had,  at  which  evi- 
dence was  admitted  tending  to  show  that  re- 
spondent was  the  person  named  In  said  be- 
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quest;  that  she  had  been  supported  toy  de- 
<.>ea8ed  for  some  14  years  consecutively  next 
preceding  bis  death,  and  that  she  had  no 
present  means  of  support  other  than  that 
to  be  derived  from  the  income  provided  for 
in  said  bequest.  Evidence  was  also  admit- 
ted of  certain  oral  declarations  made  by  de- 
ceased at  the  time  of  giving  directions  for 
the  drawing  of  his  will,  to  the  effect  that  he 
wished  to  xaaike  provision  for  the  investment 
of  such  simi  as  would  bring  an  Income  of 
$60  per  month,  such  income  to  be  paid  to 
the  respondent  during  her  life.  The  court 
made  an  order  wherein,  after  reciting  the 
facts  found,  and  its  conclusion  that  said  be- 
quest constituted  a  legacy  for  the  mainte- 
nance of  respondent,  and  an  annuity  to  be 
paid  to  her  from  the  time  of  testator's  death, 
it  directed:  "That  the  executors  of  the  will 
of  said  deceased  pay  over  and  deliver  out  of 
the  funds  of  said  estate  unto  said  petitioner, 
Harriet  Schencli:  Macliay,  she  being  the  same 
person  named  In  said  will  as  Hattle  Schenck, 
the  sum  of  $960.00,  tbe  said  sum  being  here- 
by adjudged  and  decreed  to  be  the  amount 
due  and  accrued  and  payable  under  and  up- 
on said  legacy,  at  the  rate  of  $80.00  per 
month,  from  the  21st  day  of  April,  1803,  the 
date  of  the  death  of  said  Patrick  N.  Mackay, 
to  the  21st  day  of  April,  1804;  and  also  that 
said  executors  pay  over  and  deliver  unto 
said  Harriet  Schenck  Mackay,  out  of  the 
funds  of  said  estate,  the  sum  of  $60.00  on  the 
21st  day  of  each  and  every  month,  commem- 
eing  with  the  21st  day  of  September,  1894,  and 
continuing  until  the  said  sum  of  $16,000.00 
provided  In  said  will  shall  have  been  inveet- 
'«d  and  bear  an  Income  as.  directed  in  said 
will,  and  that  then  said  income  shall  be  paid 
over  and  delivered  by  said  executors  eaicb 
month  to  said  Harriet  Schenck  Mackay.  It 
Is  further  ordered  that  the  said  sum  of  $960.00 
and  said  $60.00  per  month  be  paid  forthwith 
out  of  any  money  now  on  hand  belonging  to 
said  estate,  as  far  as  the  same  can  be  now 
paid  by  said  executors;  and  that  such 
amount  thereof  as  cannot  be  now  paid  be 
paid  out  of  any  money  hereafter  coming  Into 
the  hands  of  said  executors  and  belonging 
to  the  said  estate,  alter  the  payment  of  tbe 
legal  expenses  of  administration."  From 
this  order  the  appeal  Is  prosecuted. 

1.  We  are  of  opinion  the  order  was  unwar- 
ranted. The  legacy  in  question  is,  by  its 
terms,  made  to  the  executors  named,  in  trust 
for  the  purposes  therein  expressed.  It  is 
not  a  legacy  payable  direct  to  respondent. 
And  under  no  circumstances  is  she  entitled 
to  receive  any  part  of  the  principal  sum  be- 
queathed. That  sum  is  to  be  received  and 
held  by  the  trustees,  and  they  are  the  only 
parties  to  whom  the  probate  court  can  order 
It,  or  any  part  of  it,  to  be  paid.  Such  an 
-order  would  constitute  a  distribution  (par- 
tial or  final).  Tbe  right  of  the  respondent  is 
merely  that  of  the  beneficiary  of  the  trust, 
And  is  confined,  by  the  terms  of  the  will,  to 
:the  receipt  of  the  income  to  be  derived  from 


an  investment  of  the  trust  fund.  This  in- 
vestment is  directed  to  be  made  by  tbe  trus- 
tees, and,  until  the  fund  is  distributed  to  the 
latter,  and  an  investment  of  It  made,  there 
can  be  no  "Income"  to  be  paid  to  the  re- 
spondent The  only  right  of  the  respondent, 
in  the  probate  court.  Is,  therefore,  the  right 
to  move  the  court  to  make  distribution  of  the 
fund  to  the  trustees.  This  distribution  the 
court  could  grant  at  any  time  the  circum- 
stances of  the  estate  would  warrant  it,  with- 
out awaiting  final  distribution  of  the  gen- 
eral estate.  The  petition  in  this  case  is  not 
a  petition  for  a  distribution  of  the  fund  to 
the  trustees  named  In  the  will.  It  seeks 
rathOT  to  have  the  fnnd  turned  over  to  some 
other  person  to  be  named  by  the  court  as 
trustee,— a  power  the  existence  of  which 
In  the  probate  court  may  well  be  doubted. 
But,  even  if  the  petition  were  suflBcIent  In 
form,  the  court  had  no  power  to  make  the 
order  complained  of.  That  order  distributes 
nothing  to  the  trustees,  but  gives  to  respond- 
ent directly  something  to  which  she  is  not 
entitled  under  the  terms  of  tbe  wllL  The 
wiU,  as  we  have  seen,  gives  her  nothing  di- 
rectly from  the  estate,  much  less  is  she  to 
receive  anything  from  the  general  assets  of 
the  estatei  All  that  she  is  entitled  to  is  pay- 
ment by  tbe  trustees  of  the  income  of  the 
specific  fund  after  distribution  of  such  fund 
to  them.  The  court,  thwefore,  could  have 
no  power  to  do  more  than  to  distribute  to 
the  trustees  named  the  fund  in  question.  It 
was  not  authorized  to  order  tbe  payment  to 
respondent  of  any  sum  whatever  from  the 
funds  of  the  estate^  as  Is  the  effect  of  the 
order  appealed  from. 

2.  As  It  results  from  the  foregoing  that  the 
order  of  the  court  below  must  be  reversed, 
and  as  the  petition  Is,  in  our  Judgment,  sus- 
ceptible of  amendment  so  as  to  entitle  the  re- 
spondent to  proper  relief  in  the  premises,  we 
will  notice  one  other  point  which  will  be  in- 
volved in  the  future  disposition  of  the  mat- 
ter in  controversy,— whether  or  not  the  leg- 
acy bears  Interest  from  the  date  of  testator's 
death.  The  testator's  intention  in  the  clause 
of  the  will  containing  the  legacy  In  question 
must  be  ascertained  "from  the  words  of  the 
will,  taking  into  view  the  circumstances  un- 
der which  it  was  made,  exclusive  of  his  oral 
declarations."  Civ.  Code,  §  1318.  The  only 
evidence  as  to  the  circumstances  under  which 
the  will  was  made,  outside  of  the  testator's 
oral  declarations,  is  to  the  effect  that  re- 
spondent had  been  supported  by  the  testator  ■ 
for  14  years  next  before  his  death.  The  fact 
that  she  is  now  without  means  Is  immate- 
rial. The  will  does  not  create  an  annuity, 
because  it  Is  not  "a  bequest  of  certain  speci- 
fied sums  periodically."  Civ.  Code,  §  1357. 
It  Is  merely  a  bequest  of  a  specified  sum  In 
gross,  the  income  of  which  (an  uncertain 
quantity)  is  to  be  paid  to  another  person. 
Construing  the  words  of  the  will,  however. 
In  connection  with  the  circumstance  that  re- 
spondent had  been  supported  by  the  testator 
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for  a  long  period,  and  was  In  receipt  of  such 
support  at  the  time  of  the  malting  of  the 
will,  we  are  of  opinion  that  the  provision  In 
question  created  a  "legacy  for  maintenance." 
It  does  not  seem  to  be  necessary,  under  sec- 
tion 1360  of  the  Olvil  Code,i  that  the  legacy 
should  be  made  directly  to  the  person  to  be 
maintained  thereby.  If  made  In  trnst  to  one 
"for"  the  maintenance  of  another.  It  would 
seem  to  fall  within  that  section,  and.  If  so, 
would  bear  interest  from  the  death  of  the 
testator.  In  this  Tlew  It  will  be  the  duty  of 
the  court,  in  distributing  the  fund  to  the 
trustees,  also  to  distribute  to  them  such  in- 
terest as  shall  have  accrued  upon  It  at  the 
date  of  such  distribution.  A  fair  construc- 
tion of  sections  1368  and  1369  would  also 
seem  to  require  that  this  Interest,  when  dis- 
tributed to  the  trustees,  should  be  deemed  to 
be  in  lieu  of  the  income  specified  in  the  leg- 
acy, up  to  the  date  of  the  distribution,  and 
should  therefore  be  paid  by  them  to  the  re- 
spondent as  income  accrued  at  that  date. 

3.  A  motion  was  made  to  dismiss  the  ap- 
peal herein  on  the  ground  that  the  appeal 
was  taken  before  the  order  appealed  from 
had  been  entered  at  length  in  the  minutes  of 
the  court.  It  is  only  necessary  to  say  that 
we  think  it  sufficiently  appears  from  the  rec- 
ord that  the  order  had  been  so  entered.  The 
motion  to  dismiss  the  appeal  is  denied.  The 
order  appealed  from  Is  reversed,  and  the 
cause  remanded,  with  directions  to  the  court 
below  to  permit  the  parties  to  amend  their 
pleadings  as  they  may  be  advised,  and  there- 
upon to  talie  such  further  proceedings  as  are 
not  Inconsistent  with  this  opinion. 

We  concur:  GAHOUTTB,  J.;  HARRI- 
SON, J. 


(87  Or.  487) 

STMON  T.  NOETHUr  et  al. 

HANSON  V.  HIRSCH  et  aL 

(Supreme  Court  of  Oregon,    June  3,  1895.) 

BrIDOP.  and  PeKKT  —   ACQVIKEMEMT    BT    CiTt  — 

Maintenance  bt  Codnty— Speciai,  Act— Va- 
lidity—Sukftcienct  OF  Title— Taxation. 

1.  Act  of  1895.  providing  for  the  appoint- 
ment of  a  bridjte  committee,  to  acquire  in  the 
namo  and  on  behalf  of  the  city  of  I'ortland  a  cer- 
tain bridge  and  ferry,  and  to  issue  and  sell  the 
bonds  of  the  city  in  payment  thereof,  is  not  void 
because  it  comprts  the  city  to  pay  for  the  ex- 
pense incurred  without  its  consent. 

•  2.  Act  of  1805,  providing  for  the  acquisi- 
tion by  a  coromiltee  of  a  certain  bridge  aud  fer- 
ry on  behalf  of  the  city  of  Portland  is  not  in 
conflict  with  Const,  art.  4,  $  20.  requiring  every 
act  to  emljrace  but  one  subject,  which  must  be 
expressed  in  the  title,  in  providiuj;  for  the  neces- 
sary details  to  carry  out  its  grnoral  purixise. 

3.  Act  of  ISO.'),  to  procure  certain  bridstes  and 
a  ferry  on  behalf  of  the  city  of  Portland,  does 
not  violate  Coust.  art,  4,  §  23,  which  prohibits 
special  or  local  laws  "for  laying,  openiuK  and 

1  The  section  reads:  "Legaciea  bear  inter- 
est from  the  time  when  they  are  due  and  paya- 
ble, except  that  legacies  for  muintemince  or 
to  the  iestator's  widow  bear  interest  from  the 
testator's  decease." 


working  on  highways,**  etc.,  as  the  highways  to 
which  the  act  referred  were  public  in  their  cha^ 
acter  and  open  to  use  before  its  passage,  and  the 
constitutional  provision  does  not  apply  to  the 
public  bridges  and  ferries  of  a  city. 

4.  Act  of  1895,  providing  for  the  acquire- 
ment of  a  certain  bridee  and  ferry  on  behalf  of 
and  at  the  expense  of  the  city  of  Portland,  and 
to  transfer  them  to  the  county  court,  and  requir- 
ing the  county  court  to  levy  a  tax  to  meet  the  ex- 
penses of  maintenance  and  interest  on  the  bonds, 
does  not  conflict  with  Const,  art.  4.  8  23.  which 
forbids  any  special  or  local  laws  "for  the  as- 
sessment and  collection  of  taxes." 

5.  "Rie  public  highways  of  a  city  are  not  its 
private  property,  and  hence  the  legislature  may 
transfer  their  supervision  and  control  to  another 
governmMital  agency  if  it  does  not  thereby  divert 
them  to  a  use  substantially  diflferent  from  that 
for  which  they  were  originally  intended. 

0.  That  part  of  the  act  which  provides  for 
the  taxation  of  the  property  of  the  couuty  for  the 
payment  of  the  debt  of  the  city  of  Portland,  pn- 
vlously  incurred  in  the  purchase  and  construction 
of  certain  highways,  is  void. 

7.  So  much  of  the  act  of  1895  providing  for 
the  acquirement  of  certain  bridges  and  ferries 
within  the  city  of  Portland  as  requires  the  coun- 
ty to  maintain  a  certain  other  ferry,  is  v(^d,  as 
not  being  within  the  title  of  the  act. 

8.  The  title  of  the  act  stating  that  it  Is  one 
of  its  purposes  to  cause  the  county  court  to  "as- 
sume the  management,  control  and  supervision 
of  such  bridges  and  ferries,"  the  act  may  proper- 
ly require  the  county  to  provide  means  to  pay 
the  expenses  of  the  management. 

Appeals  from  circuit  court,  Multnomah 
county;  H.  Hurley  and  L.  B.  Steams,  Judges. 

Actions  by  Joseph  Simon  against  H.  H. 
Northup  and  others  and  John  E.  Hanson 
against  Sol.  Hirsch  and  others.  From  a  Judg- 
ment for  defendants  In  each  case,  plaintiffs 
appeal.    Modified  and  affirmed. 

W.  W.  Thayer  and  L.  B.  Cox,  for  appel- 
lant Hanson.  Jos.  Simon,  O.  F.  Paxton,  and 
W.  P.  Ijord,  for  appellant  Simon,  and  also  for 
respondents  Hirsch  and  others.  W.  D.  Fen- 
ton  and  J.  F.  Watson,  for  respondents  North- 
up  and  others. 

BEAN,  C.  J.  These  two  cases,  which  for 
convenience  were  heard  together  In  this 
court,  involve  the  constitutionality  of  an  act 
of  the  legislature  of  1895  providing  for  the 
acquisition  by  the  city  of  Portland  of  the 
Morrison  street  bridge,  Stark  street  ferry, 
and  the  upper  deck  of  the  steel  bridge,  and 
requiring  the  supervision,  management,  and 
control  of  said  bridges  and  ferry,  when  so 
acquired,  and  of  all  the  free  bridges  and  fer- 
ries of  the  city  acquired  under  the  acts  of 
1891  and  1893,  to  be  turned  over  to  the  Mult 
nomah  county  court,  to  be  thereafter  super- 
vised, managed,  and  controlled  by  said  court. 
The  provisions  of  the  act,  In  brief,  are:  That 
a  committee,  designated  as  a  bridge  commit- 
tee, is  thereby  appointed,  and  charged  with 
the  duty  of  acquiring  in  the  name  aud  on  be- 
lialf  of  the  city  of  Portland,  by  purchase  or 
condemnation,  the  Morrison  street  bridge  and 
Stark  street  foiTy,  and  of  leasing  the  upper 
deck  of  the  steel  bridge,  and  for  that  pur- 
pose it  is  authorized  to  issue  and  dispose  of 
the  bonds  of  the  city,  not  to  exceed  In  amouut 
the  sum  of  $20U,00U.    After  the  two  bridges 
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specified  and  the  ferry  are  thus  acquired  and 
are  ready  for  use,  the  bridge  committee  is  re- 
quired to  turn  them  over  to  tlie  county  court 
of  Multnomah  county.  The  act  further  pro- 
vides that  the  bridge  committee  appointed 
under  the  act  of  1891,  and  which  now  has 
control  of  the  Madison  and  Bumside  street 
bridges  and  Albina  ferry,  shall  immediately 
torn  over  and  deliver  to  said  court  all  the 
bridges  and  ferries  and  property  connected 
therewith  in  its  possession  and  under  its  con- 
trol, and  the  county  court  is  required  to  take 
cliarge  of,  maintain,  and  operate  the  same, 
as  well  as  the  bridges  and  ferry  to  be  ac- 
quired under  this  act,  as  free  bridges  and 
ferries,  and  to  that  end  Is  given  power  and 
authority  to  employ  all  such  agents  or  serv- 
ants as  it  may  deem  necessary,  and  to  make 
all  needful  rules  and  regulations  for  the  con- 
duct, management,  and  use  of  such  bridges 
and  ferries  by  the  city,  its  inhabitants,  and 
the  public  in  general.  The  county  court  Is 
required  to  levy  and  collect,  in  the  manner 
and  form  a^  other  taxes  are  levied  and  col- 
lected, a  tax  each  year  upon  all  the  taxable 
property  within  the  county  sufficient,  with 
such  revenues  as  may  be  received  from  said 
bridges  and  ferries,  to  maintain  and  keep 
them  in  gocMl  condition  and  repair  during  the 
ensuing  year,  and  to  pay  the  annual  rental 
for  the  upper  deck  of  the  steel  bridge;  and  It 
is  also  required  to  levy  and  collect  a  tax  suf- 
ficient to  pay  the  interest  to  accrue  upon  the 
bonds  authorized  by  this  act  to  be  issued, 
and  also  upon  the  bridge  bonds  already  out- 
standing against  the  city,  amounting  to  $5&0,- 
000;  and,  at  the  expiration  of  10  years  from 
the  passage  of  the  act,  the  county  court  is 
required  to  levy  and  collect  an  additional 
tax,  Bofflclent  to  raise  a  sum  of  money  annu- 
ally equal  in  amount  to  one-twentieth  part  of 
the  bonds  then  outstanding,  to  be  used  as  a 
sinking  fund,  for  the  purpose  of  paying  off 
and  retiring  such  bonds.  It  is  declared  by 
the  act,  however,  that  the  bonds  already  is- 
sued, and  those  to  be  issued,  in  accordance 
with  its  provisions,  are  to  remain  as  exist- 
ing, valid,  and  binding  obligations  of  the  city 
of  Portland,  and  the  city  is  directed  and  re- 
quired to  pay,  as  the  same  matures,  the  in- 
terest on  the  bonds,  and  the  principal  tliere- 
of  when  due,  in  the  event  that  the  county 
court  of  Multnomah  county  fails  or  neglects 
to  do  so.  It  is  further  provided  that  the 
county  court  shall  establish  and  maintain  a 
free  ferry  across  the  river  at  Sellwood  at  a 
cost  not  to  exceed  $2,400  per  annum,  and  for 
that  purpose  it  shall  cause  to  be  used  such  of 
the  ferry  boats  as  may  be  acquired  by  it  un- 
der this  act.  The  bridge  act  of  1S91  and  tlie 
amendment  thereto  of  189a  are  repealed.  It 
Is  stoutly  contended  that  the  act  in  question 
is  ijuconstitutiooai  for  the  several  reasons 
hereinafter  noticed,  and,  while  we  are  satis- 
fied that  the  contention  is  well  founded  in 
some  respects,  and  are  conscious  that  in  oth- 
ers the  validity  of  the  act  is  not  free  from 
doubt,  yet  we  cannot  declare  It  wholly  void 
v40i'.no.9— S6 


because  some  of  its  proyisions  are  iio  and 
others  are  involved  in  doubt.  The  courts 
will  never  exercise  the  extraordinary  power 
of  declaring  an  act  of  the  legislature  uncon- 
stitutional unless  there  Is  a  plain,  palpable, 
and  clear  conflict  between  the  statute  and 
the  constitution,  which,  in  our  opinion,  does 
not  exist  in  this  case.  King  v.  City  of  Port- 
land, 2  Or.  152;  Cook  v.  Port  of  Portland,  20 
Or.  580.  27  Pac.  263. 

In  the  first  place,  the  entire  act  is  chal- 
lenged upon  the  ground  that  It  is  incompe- 
tent for  the  legislature  to  compel  the  city  of 
Portland  to  Incur  a  debt  for  the  construction 
of  public  bridges  within  its  boundaries,  and 
much  was  said  at  the  argument  about  the 
inexpediency  and  injustice  of  such  legisla- 
tion, and  the  effect  previous  legislation  of 
this  character  has  already  had  upon  the  finan- 
cial affairs  of  the  city.  But  the  question  Is 
one  of  power  alone,  and,  however  unjust,  in- 
expedient, or  even  oppressive  such  legislation 
may  be,  the  courts  are  powerless  to  declare 
it  invalid  if  it  is  within  the  legitimate  exer- 
cise of  legislative  powers.  A  municipal  cor- 
poration is  but  the  creature  of  the  legisla- 
ture, and  in  its  governmental  or  public  ca- 
pacity is  one  of  the  instruments  or  agents 
of  the  state  for  governmental  purposes,  pos- 
sessing certain  prescribed  political  and  mu- 
nicipal powers,  to  be  exercised  by  it  on  be- 
half of  the  general  public  rather  than  for 
itself;  and  over  it,  as  such  agent,  the  au- 
thority of  the  legislature  te  supreme,  and 
without  limitation  or  restriction  other  than 
such  as  may  be  found  in  the  constitution. 
There  is  a  line  of  authorities  which  hold, 
and  perhaps  properly,  that  a  municipal  cor- 
poration cannot  be  burdened  with  a  debt 
without  its  consent  for  a  matter  of  local,  as 
distinguished  from  state,  purposes.  Park 
Com'rs  V.  Detroit  Common  Council,  28  Mich. 
228;  People  v.  Mayor,  etc.,  of  Chicago,  61 
111.  17;  People  v.  Batchellor,  53  N.  Y.  128. 
But  it  seems  to  be  substantially  agreed  that 
when  the  debt  or  liability  is  to  be  incurred 
in  the  discharge  of  some  duty  which  is  im- 
posed upon  the  municipality  exclusively  for 
public  purposes,  and  In  the  performance  of 
wliich  the  general  public,  as  distinguished 
from  the  inhabitants  of  the  particular  mu- 
nicipality, have  an  interest,  it  is  within  the 
power  of  the  legislature  to  compel  it  to  per- 
form such  duty  and  incur  a  debt  therefor. 
That  the  making  and  establishment  of  public 
highways  and  bridges,  and  the  assessment 
and  collection  of  taxes,  are  within  the  legiti- 
mate legislative  powers,  and  are  among  the 
ordinary  subjects  of  legislation,  cannot  be 
questioned.  Nor  do  we  think  it  can  be  suc- 
cessfully denied  that  the  bridges  and  ferries 
referred  to  in  the  act  under  consideration 
will,  when  acquired,  belong  to  the  city  of 
Portland  in  its  public  or  governmental  ca- 
pacity, and  that  in  the  acquisition  of  them 
it  Is  but  discharging  a  public  or  state  duty 
which  it  Is  entirely  proper  for  the  legislature 
to  impose  ui>on  it;  and  therefore,  if  there 
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i.s  no  limitatiou  In  the  constitution,  it  Is  no  ol>- 
jectlon  to  tlie  validity  of  an  act  for  that  pur- 
pose that  a  debt  or  liability  against  the  cor- 
poration is  to  be  created  without  its  con- 
sent Cooley,  Tax'n,  682;  DHL  Mun.  Corp. 
I  74;  Winters  v.  George,  21  Or.  251,  27  Pac. 
1041;  State  y.  George,  22  Or.  142,  29  Pac. 
356;  City  of  Philadelphia  v.  Field,  68  Pa.  St 
320;  Bank  v.  ICatz,  57  Md.  145;  Davis  v. 
Railroad  Co.,  47  N.  Y.  400.  That  the  con- 
struction of  bridges  and  highways  in  a  city, 
and  the  incurring  of  a  debt  therefor,  should 
ordinarily  be  left  to  the  judgment  and  discre- 
tion of  the  proper  municipal  authorities  is 
manifestly  Just  and  in  harmony  with  the 
right  of  local  self-government  and  the  theory 
of  our  political  institutions,  but  the  policy  of 
such  legislation  is  not  for  the  courts.  When 
the  power  is  conceded,  the  courts  cannot  in- 
quire into  the  expediency  or  manner  of  Its 
exercise,  or  the  motives  or  reasons  prompting 
the  particular  act  We  conclude,  therefore, 
that  the  act  in  question  is  not  inyalid  because 
it  compels  the  city  of  Portland  to  incur  a 
debt  without  its  consent,  for  the  acquisition 
of  public  bridges  and  ferries. 

It  is  next  contended  that  the  act  embraces 
more  than  one  subject,  and  therefore  is  in 
violation  of  section  20,  art.  4,  of  the  constitu- 
tion, which  declares  that:  "Every  act  shall 
embrace  but  one  subject,  and  matters  prop- 
erly connected  therewith,  which  subject  shall 
be  expressed  in  the  title."  The  design  of 
this  provision  of  the  constitution  was  to  pre- 
vent matters  wholly  foreign,  and  having  no 
relation  to  each  other,  from  being  embraced 
in  one  bill,  and  "this  purpose  is  fully  accom- 
plished when  the  law  has  but  one  geueiul 
object  which  is  fairly  Indicated  by  its  title." 
People  V.  Mahaney,  13  Mich.  495.  The  sub- 
ject or  general  object  of  the  law  In  question, 
as  expressed  In  Its  title,  is  the  acquisition, 
control,  and  management  of  certain  specified 
bridges  and  ferries  across  the  Willamette 
river  at  Portland,  and  the  details  by  which 
It  is  to  be  accomplished  are  matters  properly 
connected  therewith,  and  do  not  constitute 
more  than  one  subject  within  the  meaning 
of  the  c<mstitution.  Whether  the  body  of  the 
act  contained  any  provisions  which  are  void 
because  not  properly  within  the  subject  ex- 
pressed In  the  title,  will  be  considered  later. 

It  is  also  contended  that  the  act  Is  in  con- 
flict with  subdivision  7,  |  23,  art.  4  of  the 
constitution,  which  forbids  the  passage  by 
the  legislature  of  special  or  local  laws  "for 
laying,  opening,  and  working  on  highways, 
and  for  the  election  or  appointment  of  super- 
visors." It  may  be  conceded  that  the  act  in 
question  Is  special  and  local,  but  still  we  do 
not  think  it  comes  within  the  provision  of  the 
constitution  referred  to.  This  provision  was 
probably  designed  to  require  the  legislature 
to  provide  by  general  law  for  the  laying, 
opening,  and  working  of  the  ordinary  high- 
ways and  public  roads  of  the  state,  and  to 
prevent  any  interference  with  the  general 
highway  system  by  special  or  local  acts.    But 


if  It  is  applicable  to  public  highways  within 
a  municipal  corporation,  the  act  under  re- 
view clearly  does  not  come  within  its  provi- 
sions. It  does  not  in  any  sense  provide  for 
the  laying  or  opening  of  a  highway.  The 
bridges  and  ferries  referred  to  therein  were, 
at  the  time  of  the  passage  of  the  act  and  for 
a  long  time  before  had  been,  open  and  in  use 
by  the  public  as  highways.  Their  character 
as  such  was  already  established,  The  bridg- 
es and  ferries  purchased,  acquired,  and  con- 
structed by  the  commission  appointed  tmder 
the  act  of  1891  were  then  free  and  open  high- 
ways, and,  while  it  is  true  that  the  public 
easement  was  subject  to  the  payment  of  tolls 
for  passage  over  the  bridges  and  ferry  to  be 
acquired  under  its  provisions,  they  were  nev- 
ertheless public  highways,  and  the  rights  of 
the  ownera  were  to  be  extinguished  before 
their  supervision  and  contrcd  was  to  be  trans- 
ferred to  the  county  court  By  the  transfer 
to  the  county  contemplated  by  this  act,  these 
bridges  and  ferries  were  to  continue  as  pub- 
lic highways,  but  their  character  as  such  is 
in  no  way  derived  from  the  act  itself,  and 
therefore  it  does  not  provide  for  the  laying 
or  opening  of  a  highway,  and  the  case  of 
Maxwell  v.  Tillamook  Co.,  20  Or.  495,  26  Pac. 
803,  which  declares  an  act  which  did  so  pro- 
vide Invalid,  is  not  in  point  The  effect  of 
the  act  of  1895  Is  simply  to  transfer  the  man- 
agement, control,  and  maintenance  of  cer- 
tain existing  public  highways  from  one  gov- 
ernmental agency,  constituted  and  appointed 
by  the  legislature,  to  another,  designated  by 
the  same  a\ithorIty,  but  it  does  not  under- 
take to  lay  out  or  oprai  or  provide  for  the 
laying  or  opening  of  such  highways.  Nor 
do  we  think  the  act  in  question  is  for  the 
working  of  highways  within  the  meaning  of 
the  provision  of  the  constitution  under  con- 
sideration. This  provision,  so  far  as  the 
working  of  highways  is  concerned,  was  in- 
tended to  apply  to  such  roads  and  highways 
as  are  a  part  of  the  general  highway  system 
of  the  state,  and  can  be  maintained  and  kept 
In  repair  under  a  general  law,  and  not  to  the 
public  bridges  and  ferries  of  a  city,  which 
are  exempt  from  the  operation  of  such  laws, 
and  which,  in  the  nature  of  things,  cannot 
be  so  kept  up  and  maintained.  Elliott 
Roads  &  S.  329.  Indeed,  It  was  snid  by 
Judge  McArthur  in  East  Portland  v.  Multno- 
mah Co.,  6  Or.  65,  that  this  provision  of  the 
constitution  only  applies  and  is  limited  to  the 
roads  and  highways  traversing  the  rural  dis- 
tricts, and  not  to  the  streets  and  alleys  of  a 
dty;  and  In  City  of  Lafayette  v.  Jenners,  10 
Ind.  79,  It  Is  said  by  way  of  argument  that  a 
street  Is  not  a  highway  In  any  sense  within 
the  meaning  of  a  constitutional  provision  like 
ours,  and  it  Is  not  apparent  that  this  con- 
struction would  fall  to  accomplish  the. pur- 
poses intended  by  the  framers  of  the  consti- 
tution. But  whether  this  is  so  In  the  matter 
of  opening  and  laying  of  highways  it  Is  un- 
necessary to  consider  at  this  time,  for  no 
such  question  is  presented  by  this  record. 
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But  it  does  not  seem  to  us  that  the  legislature 
is  inhibited  by  this  provision  of  the  constitu- 
tion from  transferring,  by  special  or  local 
law,  the  supervision  and  control  of  an  exist- 
ing public  bridge  or  ferry  constructed  by  and 
within  the  boundaries  of  a  municipal  corpo- 
raticm  from  such  corporation  to  a  county, 
and  requiring  the  latter  to  maintain  and  keep 
it  in  repair.  The  constitution  of  1874  of  the 
state  of  New  Yorlt  contains  a  provision  for- 
bidding the  passage  by  the  legislature  of  any 
private  or  local  bill  "laying  out,  opening,  al- 
tering, working  or  discontinuing  road  s  high- 
ways or  alleys,"  and  this  provisicm  was  in- 
voked to  defeat  a  private  and  local  act  of 
the  legislature  of  that  state  which  author- 
ized the  conveyance  by  a  certain  turnpike 
company- of  a  i>ortion  of  its  road  to  park  com- 
missioners, and  which  made  provision  for  the 
improvement  and  ornamentation  of  the  road 
authorized  to  be  conveyed,  and  for  the  pay- 
ment of  the  costs  of  such  improvement,  and 
for  the  keeping  of  the  same  in  repair;  but 
the  court  of  appeals  held  that  the  constitu- 
tional provision  was  only  designed  to  prevent 
any  interference  with  the  general  highway 
system  of  the  state,  or  with  keeping  the  or- 
dinary highways  and  public  roads  In  repair 
under  that  systeqa,  and  the  supervision  of 
the  ofDcers  designated,  and  In  the  use  of  the 
means  and  the  labor  provided  by  law,  and 
that  the  act  in'  question  did  not  In  any  of  its 
provisions  provide  for  the  opening  or  work- 
ing of  a  highway  In  tlie  sense  in  which  that 
term  Is  used  in*the  constitntlMi,  although  the 
road  referred  to  belonged  at  the  time  to  a 
private  corporation,  which  was  charging  and 
collecting  tolls  thereon.  People  v.  Banks,  67 
N.  Y.  568.  This  case,  in  many  of  Its  fea- 
tures, is  similar  in  principle  to  the  case  at 
bar,  and  it  seems  to  us  the  doctrine  an- 
nounced there  is  controlling  here.  - 

It  Is  next  objected  that  the  act  is  violative 
of  sul)dlvlslon  10,  §  23,  art.  4  of  the  constitu- 
tion, which  prohibits  the  passage  by  the  leg- 
islature of  special  or  local  laws  "for  the  as- 
sessment and  collection  of  taxes  for  state, 
county,  township,  or  road  purposes."  The 
evident  purpose  of  this  provision  was  to  pro- 
hibit the  legislature  from  passing  a  special 
or  local  law  providing  a  mode  or  manner  for 
the  assessment  and  collection  of  taxes  in  the 
enumerated  cases  which  would  interfere 
with  or  contravene  the  method  of  assessing 
and  collecting  taxes  as  provided  by  the  gen- 
eral law.  but  not,  In  our  opinion,  to  inhibit 
the  legislature  from  authorizing  or  requir- 
Ing  a  county  to  levy  and  collect  a  tax  at  the 
same  time  and  In  the  same  manner  as  other 
taxes  are  levied  and  collected  for  specified 
puWic  purposes,  and  that  is  all  the  law  in 
qupstlon  required.  It  does  not  purport  to 
provide  a  special  manner  for  the  assessment 
and  collection  of  taxes,  but  only  requires  the 
county  of  Multnomah  to  include  in  its  esti- 
mate for  county  purposes  a  sum  suflicleut  to 
meet  certain  expenses  which,  by  the  act  in 
question,  the  county  is  required  to  pay,  and 


a  tax  sufficient  to  meet  these  expenses  is  to 
be  assessed  and  collected  as  other  taxes  are 
assessed  and  collected;  and  hence  we  do  not 
think  it  is  a  special  and  local  law  for  the 
assessment  and  collection  of  taxes  within 
the  meaning  of  the  constitution. 

It  is  also  contended  that  the  legislature 
cannot  take  from  the  city  of  Portland  the 
supervision,  management,  and  control  of  the 
public  bridges  and  ferries  belonging  to  it, 
and  transfer  them  to  the  countv  />!  Multno- 
mah. In  the  first  place,  these  bridges  and 
ferries  are  not  now,  and  never  have  been, 
under  the  supervision  of  the  city  of  Port- 
land, but  are  managed  and  controlled  by  a 
committee  or  commission  appointed  for  that 
purpose  by  the  legislature,  and  this  act  only 
purports  to  transfer  their  management  and 
control  from  such  committee  to  another  state 
or  govern^lental  agent.  But,  If  It  were  oth- 
erwise, the  law  is  now  too  well  settled  to  be 
questioned  that  the  public  highways  of  a 
city  are  not  the  private  property  of  the  mu- 
nicipality, but  are  for  the  use  of  the  general 
public,  and  that,  as  the  legislature  Is  the  rep- 
resentative of  the  public  at  large,  it  has,  in 
the  absence  of  any  constitutional  restriction, 
paramount  authority  over  such  ways,  and 
may  grant  the  use  or  supervision  and  control 
thereof  to  some  other  governmental  agency 
so  long  as  they  are  not  diverted  to  some 
use  substantially  ditf^'eot  from  that  for 
which  they  were  originally  intended.  2  Dill. 
Mun.  Corp.  656,  and  authorities  there  cited; 
Cooley,  Const  Llm.  (5th  Ed.)  335,  and  note. 
In  accordance  with  this  principle,  it  was  held 
In  RaUroad  Co.  v.  Portland,  14  Or.  188,  12 
Pac.  265,  that  an  act  of  the  legislature  grant- 
ing the  use  of  the  public  levee  of  the  city  of 
Portland  to  a  railway  company  for  railway 
purposes  was  a  valid  exercise  of  legislative 
powers.  So,  also,  it  was  he)d  in  Peoide  v. 
Walsh,  96  111.  232,  that  it  was  competent  for 
the  legislature  to  transfer  the  control  of  the 
streets  of  a  city  to  park  commissioners,  to 
be  by  them  controlled  for  boulevard  and 
driveway  purposes.  A  city  occupies,  as  it 
were,  a  dual  relation  to  the  state,— the  one 
governmental  or  political,  and  the  other  pro- 
prietary or  private.  In  Its  governmental  or 
political  capacity  it  Is  nothing  more  than  a 
mere  governmental  agent,  subject  to  the  ab- 
solute control  of  the  legislature,  except  as 
restricted  by  the  constitution,  and  such  prop- 
erty and  easements  as  It  may  have  In  public 
streets  and  ways  are  held  by  it  In  such  ca- 
pacity, and  at  the  will  of  the  legislature. 
But,  on  the  other  hand,  such  property  as  it 
may  hold  or  acquire  in  its  proprietary  or 
private  capacity  is  as  much  protected  by  the 
constitution  as  the  property  of  the  private 
citizen,  and  of  which  it  cannot  be  deprived 
except  for  public  purposes,  and  only  then 
upon  Just  compensation.  To  the  latter  effect 
are  the  authorities  cited  and  relied  upon  by 
the  defendant,  and  they  are  therefore  not  in 
point  in  this  discussion. 

It  is  next  contended  that  It  Is  not  within 
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the  power  of  the  legislature  to  compel  the 
property  of  Multnomah  county  to  be  taxed 
for  the  payment  of  a  debt  of  the  city  of  Port- 
lind.  Incurred  In  the  purchase  and  construc- 
tion of  the  Madison  and  Burnslde  street 
bridges  and  Albina  ferry,  and  to  be  Incurred 
-under  the  act  In  Question  before  the  county 
1b  required  to  receive  or  accept  the  Morrison 
street  bridge,  Stark  street  ferry,  or  the  upper 
deck  of  the  steel  bridge.  On  this  question 
there  seems  to  be  but  little  authority,  but  we 
think  it  clear  upon  principle  that  such  legis- 
lation cannot  be  sustained.  As  Parker,  C. 
J.,  says:  "It  certainly  must  be  admitted 
that,  by  the  principles  of  every  free  govern- 
ment, and  of  our  constitution  in  particular, 
it  is  not  in  the  power  of  the  legislature  to 
create  a  debt  from  one  person  to  another,  or 
from  one  corporation  to  another,  without  the 
consent,  express  or  implied,  of  tl^e  party  to 
be  charged."  Hampshire  t.  FranJUin,  16 
Mass.  83.  A  question  involving  the  author- 
ity of  the  legislature  to  compel  a  town  to  be 
taxed  for  the  payment  of  debts  previously 
contracted  for  the  purpose  of  acquiring  title 
to  and  constructing  a  public  park,  partly 
within  the  boundaries  of  the  town  sought  to 
be  charged,  was  before  the  court  of  appeals 
of  New  York  (In  re  Lands  In  Town  of  Flat- 
bush,  60  N.  Y.  398),  and  la  holding  such  leg- 
islation invalid  the  court,  speaking  through 
Mr.  Justice  Miller,  said:  "Had  the  respond- 
ents been  originally  assessed  for  benefit  con- 
ferred under  a  proper  law,  it  might  then  be 
said  that  the  assessment  was  for  public  use, 
and  not  for  a  subsisting  debt,  and  such  an 
assessment  could  have  been  enforced.  But 
such  is  not  this  case.  And  those  assessed 
are  required,  by  the  proceedings  of  the  com- 
missioners, to  aid  in  the  discharge  of  a  debt 
previously  contracted,  and  to  contribute 
money  which  is  to  be  paid  Into  a  sinlUng 
fund,  to  be  provided  for  the  payment  of 
bonds,  already  Issued,  for  the  location  and 
Improvement  of  the  park.  There  is  no  prin- 
ciple ttiat  I  am  aware  of  which  sanctions  the 
doctrine  that  it  is  wltliln  the  taxing  pow^ 
«f  the  legislature  to  compd  one  town,  city, 
«r  locality  to  contribute  to  the  payment  of 
the  debts  of  another.  The  government  has 
no  such  authority,  and  this  case  is  entirely 
without  a  precedent.  If  such  assessments 
were  authorized,  they  might  not  be  limited 
to  adjoining  towns,  cities,  or  villages,  but 
applied  to  those  located  at  great  distances 
from  each  other.  Such  legislatioa  would  be 
unjust,  mischievous,  and  oppressive,  and 
cannot  be  tolerated."  It  is  competent  for 
the  legislature,  in  the  exercise  of  its  plenary 
powers  over  public  highways  of  the  city  of 
Portland,  to  transfer  the  management  and 
control  of  the  bridges  and  ferries  in  Question 
from  the  commission  appointed  by  it  to  the 
county,  and  to  determine  and  provide  the 
mode  in  which  the  burden  of  maintaining 
and  keeping  them  in  repair  shall  be  borne 
In  the  future  (Scituate  v.  Weymouth,  108 
Mass.  128),  but  it  Is  not  within  Its  power 


to  summarily  declare  that  a  debt  of  the  city 
of  Portland  shall  be  paid  by  the  county,  al- 
though in  fact  incurred  for  the  constructioii 
of  such  bridges  and  ferries.  Nor  do  we  think 
the  fact  that  the  city  of  Portland  is  within 
the  county  of  Multnomah,  and  perhaps  con- 
tains a  large  proportion  of  the  Inhabitants 
and  taxable  property  of  the  county.  In  any 
way  affects  the  question.  The  two  cotp<wa- 
tions  are  separate  and  distinct  entitles,  and. 
so  far  as  we  can  see,  it  Is  no  more  competent 
for  the  legislature  to  compel  the  cotmty  to 
pay  the  debts  of  the  city  than  the  city  to 
pay  those  of  the  county.  It  would  indeed 
be,  as  Miller,  J.,  says,  "without  a  precedent," 
to  compel  every  property  owner  in  the  coun- 
ty outside  of  the  city  to  suffer  a  lien  upon 
his  property  for  the  next  30  years  for  ita  pro- 
portionate share  of  the  interest  and  principal 
due  and  to  become  due  on  a  debt  of  the  city 
already  contracted  and  outstanding.  If  such 
legislation  can  be  sustained,  there  is  noth- 
ing to  prevent  the  legislature  from  compell- 
ing property  in  the  cotmty  to  be  taxed  for 
any  or  all  debts  of  the  city  incurred  for  pub- 
lic or  governmental  purposes,  and  It  would 
hardly  be  contended  that  legislation  so  mani- 
festly unjust  and  mischievous  could  be  sus- 
tained. The  legislature  may  perhaps  compel 
a  municipal  corporation  to  recognize  and  pay 
a  debt,  although  not  binding  on  it  in  a  strict 
legal  sense,  when  there  is  an  equitable  or 
moral  obligation  on  the  corporation  to  pay  it 
Dill.  Mun.  Corp.  S  75.  But  no  such  author^ 
ity  exists  when  there  is  neither  a  legal,  mor- 
al, nor  equitable  obligation  resting  on  the 
corporation  sought  to  be  charged,  as  in  this 
case,  where  it  is  proposed  to  summarily 
transfer  the  debt  from  one  corporation  to  an- 
other. 

And,  finally  it  is  claimed  that  so  much  of 
the  act  of  1895  as  requires  the  county  to 
levy  a  tax  for  the  maintenance  and  repair  of 
the  specified  bridges  and  ferries,  and  to 
maintain  a  ferry  at  Sellwood,  is  invalid  be- 
cause not  within  the  subject  as  expressed  in 
the  title  of  the  act.  The  title  of  the  act  by 
Its  terms  is  limited  to  the  acquisition  and 
control  of  certain  specified  bridges  and  a 
particular  ferry  to  be  acquired  under  Its  pro- 
visions, and  to  the  bridges  and  ferries  in  the 
possession  and  under  the  control  of  the  pres- 
ent bridge  commission,  and  we  do  not  think 
the  provision  requiring  the  county  to  main- 
tain a  ferry  at  Sellwood  can  be  said  to  be 
within  the  subject  of  the  act  as  so  limited, 
or  properly  connected  therewith,  and  hence 
such  provision  must  be  declared  invalid. 
But  it  is  clearly  stated  in  the  title  that  one 
of  the  purposes  of  the  act  Is  to  require  the 
county  court  of  Multnomah  county  "to  as- 
sume the  management,  control  and  supervi- 
sion of  such  bridges  and  ferries,"  and  this  is 
certainly  broad  enough  to  sustain  a  provi- 
sion requiring  the  county  to  provide  the 
funds  with  which  to  pay  the  expenses  of 
such  management,  control,  and  supervision, 
and  such  provision  is  germane  to  and  prop- 
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erly  connected  with  the  subject  expressed  in 
the  title,  and  valid. 

Haying  examined  all  the  objections  urged, 
we  conclude  that  the  act  under  consideration 
is  constitutional  and  yalid  except  in  so  far 
as  It  requires  the  county  of  Multnomah  to 
levy  a  tax  and  pay  the  interest  and  principal 
on  the  bridge  bonds  of  the  city  of  Portland, 
and  to  maintain  a  ferry  at  Sellwood. 


(a  Colo.  287) 

FlNOH  T.  TURNER  et  al. 

(Suereme  Court  of  Colorado.     Jane  8,   1885.) 

Sale  cndek  Exeodtion  —  Redemption  —  Exsco- 

Tiojf  OF  SasKirF's  Ubbd  —  SniT  to  Enforob 

Iiigs— Pebsonal  Judombn*— Exbcdtjon. 

1.  Where  a  jud|;ment  debtor's  interest  in  a 
mine  is  sold  on  execution,  the  fact  that  the  sher- 
iff's deed  purports  to  convey  the  entire  mine  does 
not  invalidate  the  deed  as  to  the  judgment  dd>t- 
or's  actnal  interest  therein. 

2.  Where,  in  an  action  to  enforce  a  mechan- 
ic's lien,  a  decree  is  rendered  enforcing  the  lien, 
and  also  embracing  a  personal  jud^ent  against 
defendant,  plaintiff  may  voluntarily  relhiauish 
the  right  to  enforce  the  lien,  owing  to  the  invalid- 
ity of  the  decree  in  that  respect,  and  still  enforce 
the  personal  judgment 

3.  The  purchaser  from  a  judgment  delrtor  of 
land  previously  sold  on  execution  against  the  lat- 
ter acquires  only  the  rights  of  the  debtor  therein, 
and  therefore,  as  uKainst  him,  a  sheriff's  deed 
for  the  land  may  issne  at  an^  time  after  six 
months  from  the  sale,  as  provided  by  Oen.  St. 
188S,  1 1851. 

4.  TTie  fact  that  a  judgment  creditor  hold- 
ing several  judgments  against  the  same  judg- 
ment debtor,  after  selling  land  of  the  jndgment 
debtor  under  one  of  the  judgments,  purdmsua 
the  land  at  sales  under  executions  issued  on  the 
other  judgments,  does  not  constitute  a  redemp- 
tion by  him  from  the  sale  on  the  first  judgment, 
so  as  to  render  a  sheriff's  deed  subsequently  is- 
sued and  based  on  the  first  sale  invalid. 

Hayt,  C.  J.,  dissenting. 

Appeal  from  district  court,  Arapahoe  coun- 
ty. 

Action  by  Marcus  Finch  against  Robert 
Turner  and  others.  There  was  a  judgment 
for  defendants,  and  plaintiff  appeals.  Af- 
firmed. 

This  action  was  Instituted  by  the  appel- 
lant (plaintiff  below)  for  the  purpose  of  re- 
moving a  cloud  upon  his  title  to  an  undi- 
vided three-eighths  interest  in  the  Wallace 
lode,  situate  in  Clear  Greek  county,  Colo., 
and  to  compel  a  conveyance  thereof  by  the 
defendants  to  the  plaintiff.  Trial  was  had 
upon  an  agreed  statement  of  facts,— which 
are  stated  in  this  opinion  in  so  far  as  they 
:are  pertinent,— and  the  court  dismissed  the 
complaint,  from  which  judgment  the  plain- 
tiff prosecutes  this  appeal. 

It  is  conceded  that  on  March  16,  1883.  the 
title  to  an  undivided  three-eighths  Interest  in 
the  Wallace  lode  was  in  J.  S.  Sanderson,  and 
Jt  is  this  interest  which  is  in  controversy 
here;  the  plaintiff  claiming  it  by  deed  dated 
February  3,  1890,  the  defendants  by  virtue 
of  a  sheriff's  deed  executed  and  recorded  on 
March  3,  1885,  which  deed  was  made  pur- 
-soant  to  a  sale  under  an  execution  issued 
'Upon  a  .Judgment  in  favor  of  the  plaintiff 


obtained  in  the  county  court  of  Clear  Creek 
county  in  a  suit  wherein  one  John  F.  Teal 
was  plaintiff  and  Sanderson  and  others  were 
defendants.  If  Sanderson's  title  was  divest- 
ed by  such  sale  and  deed,  the  defendants 
should  prevail;  otherwise  the  title  of  the 
appellant  is  good. 

At  the  trial  the  appellees  relied  upon  va- 
rious other  sheriff's  deeds,  based  upon  di- 
vers Judgments  obtained  against  Sanderson 
and  others,  but,  after  a  careful  examination 
of  the  record,  we  are  satisfied  that  the  de- 
fendants can  sustain  their  claim  to  this  prop- 
erty, if  at  all,  only  under  the  sale  and  the 
sheriff's  deed  based  upon  the  Teal  judgment. 
The  case  should,  therefore,  be  considered 
and  determined  and  made  to  depend  upon 
the  validity  of  the  Teal  Judgment  and  the 
regularity  of  the  proceedings  employed  to 
enforce  it.  While  Sanderson  was  the  owner 
of  this  property  It  appears  that  he  and  some 
of  the  other  owners  employed  Teal  to  do 
work  on  the  mine,  but  did  not  pay  him 
therefor.  In  August,  1883,  Teal,  to  preaorve 
bis  rights  under  the  mechanic's  U«i  act,  duly 
filed  with  the  county  clerk  and  recorder  no- 
tice of  his  claim  of  a  lien  for  bis  work  done 
upon  the  mine.  Thereafter,  and  within  the 
statutory  time,  be  brought  suit  upon  this 
claim,  the  object  of  whlcb  was  to  establish  a 
lien  upon  the  lode  for  the  amount  of  the 
judgment  to  be  recovered.  Personal  serv- 
ice was  had  upon  Sanderson  and  other  db- 
fendants,  including  the  appellant,  but  aU  of 
the  owners  of  the  property  were  not  made 
parties  to  the  action,  nor  were  any  other  lien 
claimants  of  record  made  parties  thereto. 
Default  was  entered  against  the  defendints 
served.  Hearing  '^as  had,  and  a  decree  en- 
tered in  favor  of  the  plaintiff,  embraced  in 
which  was  a  personal  Judgment  against  the 
defendants,  and  a  lien  therefor  established 
against  the  property.  A  writ  of  venditioni 
exponas  was  awarded,  directing  that  the 
property  be  sold  thereunder,  the  sale  to  con- 
form, as  nearly  as  may  be,  to  sales  upon 
execution;  and  there  waa  an  order  to  the 
effect  that,  if  the  premises  when  sold  should 
not  bring  sufficient  to  satisfy  the  judgment, 
plaintiff  should  have  execution  for  the  resi- 
due. For  reasons  which  are  not  stated  in 
the  record,  but  unqneationably  for  one  rea- 
son, at  least,— tliat  the  judgment  creditor 
was  satisfied  that  that  portion  of  the  decree 
establishing  the  lien  was  invalid,— no  steps 
were  taken  to  carry  out  those  provisions  of 
the  decree  establishing  the  lien,  but  an  ordi- 
nary execution  was  sued  out  upon  the  per- 
sonal judgment  embodied  in  the  decree,  and 
sale  thereunder  had  on  June  2,  1884,  whereat 
A.  M.  White  was  the  purchaser.  Thereafter, 
and  before  the  time  for  redemption  expired, 
this  certificate  of  sale  was  assigned  to  Rob- 
ert Turner,  one  of  the  appellees,  to  whom, 
upon  the  3d  day  of  March,  1885,  no  redemp- 
tion having  been  made,  the  sheriff  executed 
his  deed  for  the  whole  of  said  Wallace  lode, 
as  assignee  of  said  certificate. 
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El  .OS  Miles,  Sidney  H.  Dent,  and  Marcus 
Finch,  tot  appellant.  L..  0.  Rockwell  and  A. 
D.  Bullls,  tor  appellees. 

CAMPBELL,  J.  (after  stating  the  facts).  It 
will  be  conceded,  of  coarse,  that  although  the 
certificate  of  sale  and  the  sheriff's  deed  in- 
cluded aU  of  the  Wallace  lode,  the  grantee  of 
the  deed  acquired  only  such  interest  as  San- 
derson owned  therein.  But  whatever  irregu- 
larity there  may  have  been  In  including  in 
the  execution  and  in  the  certificate  of  sale  and 
the  sheriff's  deed  the  entire  lode,  this  will 
not  Invalidate  the  deed,  or  the  grantee's  title 
thereunder,  as  to  the  interest  which  the  judg- 
ment debtor  actually  owned.  As  we  have 
seen,  the  decree  In  the  Teal  case  established 
a  Hen  upon  the  property,  and  awarded  a  ven- 
ditioni exponas,  under  which  the  prc^erty 
was  to  be  sold  to  satisfy  the  personal  judg- 
ment embodied  in  the  decree  as  a  part  there- 
of. 

1.  It  is  contended  that  the  abandMunent  by 
the  judgment  creditor  of  his  rights  to  enforce 
the  lien  was  equivalent  to  a  surrend^*  of  all 
his  right  to  enforce  any  part  of  the  decree, 
and  that  the  Issuing  of  ah  ordinary  execution 
upon  such  personal  judgment,  and  the  sale 
thereunder,  and  the  sheriff's  deed  in  pursu- 
ance thereof,  are  void.  In  passing  we  may 
obsMTe  that  we  fail  to  see  the  appropriateness 
of  the  particular  writ  awarded,  and  it  may 
be  that  the  judgment  creditor  was  likewise 
sensible  of  the  inadequacy  of  the  writ  to  en- 
force the  lien,  and  such  may  have  been  an 
additional  ground  for  waiving  the  lien,  even 
If  valid.  In  Cannon  v.  Williams,  14  Colo.  21, 
23  Pac.  456,  the  court  held  that  the  lien  as 
established  by  the  trial  court  could  not  be 
sustained,  because  the  claimant  failed  to  ob- 
serve the  substantial  requirement  of  the  stat- 
ute prescribing  what  should  be  Included  In  the 
recorded  notice  of  the  lien.  But  the  ctonrt 
held  that  a  personal  judgment  might  be  ren- 
dered upon  which  execution  might  issue,  and 
dismissed  the  proceedings  as  far  as  the  lien 
was  concerned,  but  ordered  execution  to  be 
issued  for  the  collection  of  the  debt  as  In  case 
of  money  judgments  recovered  through  ordi- 
nary actions  at  law.  The  only  material  dif- 
ference In  the  facts  between  that  case  and 
this  is  that  in  the  former  the  superior  ad- 
vantages of  the  lien  were  lost  by  a  ruling  of 
the  court,  while  In  this  case  the  lien  claimant 
voluntarily  relinquished  his  right  to  enforce 
the  lien  which.  If  valid,  would  have  given 
him  greater  rights  than  would  an  execution  on 
an  ordinary  money  judgment.  The  appellant 
strenuously  insists  that  the  lien  Is  invalid, 
and  yet  objects  to  the  act  of  the  claimant  waiv- 
ing tiie  same.  We  agree  with  appellant  that 
the  decree.  In  so  far  as  It  established  a  lioi, 
cannot  be  sustained,  and  an  attempted  en- 
forcement thereof  would  have  been  useless. 
But  as,  In  the  former  case,  the  personal  judg- 
ment and  Its  enforcement  by  an  ordinary  ex- 
ecution were  saved  to  the  judgment  creditor 
notwithstanding  the  lien  fdl  by  the  Judgment 


of  the  appellate  court,  so.  In  this  case,  the 
right  remains  to  the  lien  claimant  who  estab- 
lished his  dalm  to  enforce  the  personal  judg- 
ment, although  he  voluntarily  relinquished 
what  the  trial  court  declared  a  lien,  but  which 
cannot  be  upheld  by  this  court  as  valid. 

2.  The  appellant  insists,  however,  assuming 
the  validity  of  the  Teal  judgment,  that  the 
execution  of  the  sheriff's  deed  on  March  3, 
1885,  was  premature  and  void,  because  it  Is- 
sued before  the  expiration  of  nine  months 
from  the  date  of  the  sale.  To  this  there  are 
two  answers:  (1)  The  sale  was  had  on  the  2d 
of  June,  1884.  The  sheriff's  deed  was  issued 
March  3, 1885.  Between  the  date  of  the  sale 
and  the  date  of  the  sheriff's  deed  nine  calen- 
dar months  intervened.  But  (2)  If  this  were 
not  true,  the  appellant,  being  a  grantee  of 
Sanderson,  the  judgment  debtor,  cannot  be 
heard  to  complain.  He  is  subrogated  to  the 
rights  of  his  grantor,  and  has  such  rights  as 
his  grantor  would  have,  and  none  other.  As 
to  the  judgment  debtor  and  his  giantee,  the 
deed  may  tesue  at  any  time  after  the  expira- 
tion of  six  months.     Gen.  St  1883,  §  ISSl. 

3.  It  is  said  that  Turner  was  the  owner  by 
assignment  of  three  other  judgments  against 
Sanderson,  and  while  we  do  not  consider  It 
necessary  to  determine  whether  or  not  there 
Is  proper  evidence  In  the  record  to  support 
this  assertion,  yet,  assuming  it  to  be  true,  It 
Is  urged  that  before  the  sheriff's  deed  under 
the  Teal  judgment  was  Issued  to  Turner  ex- 
ecutions were  Issued,  and  sales  made  under 
these  three  judgments,  aud  Turner  became  the 
purchaser  thereat  so  that  he  thereby  redeem- 
ed from  the  sale  und»  the  Teal  judgment, 
and  consequently  the  sheriff's  deed  of  March 
3d  is  void.  We  do  not  consider  the  claim 
tenable.  There  was  no  intention  on  the  part 
of  Turner  to  redeem.  None  of  the  statutory 
provisions  for  redemption  were  compiled  with 
In  any  respect.  Besides,  one  who  has  sever.il 
judgments  against  a  debtor  may,  if  he  sees 
fit,  enforce  all  of  them;  but  if  any  parttcidar 
property  of  a  judgment  debtor  Is  legally  sold 
under  a  valid  execution,  the  entire  interest  of 
the  judgment  debtor  therein  is  divested,  and 
a  subsequent  sale  of  the  same  property  under 
other  executions  conveys  nothing.  As  we 
have  already  determined,  the  Teal  judgment 
was  valid,  the  sale  under  the  execution  re;;- 
ular,  and  the  sheriff's  deed  was  executed  as 
the  law  provides.  By  such  proceedings  all 
the  Interest  tiiat  Sanderson  owned  in  this 
property  was  divested,  and  became  vested  in 
Turner,  whose  deed  therefor  was  placed  upon 
record  long  before  the  appellant  obtained  his 
deed  from  Sanderson. 

The  appellant  challenges  the  constitutionali- 
ty of  the  mechanic's  Hen  act  on  tiio  ground 
that  the  legislature  did  not  follow  the  pro- 
visions of  the  constitution  In  passing  the  same, 
but,  as  the  rights  of  the  defendants  do  not 
in  any  sense  rest  upon  that  act  the  point  need 
not  be  determined.  Besides,  the  record  fallK 
to  show  that  any  evidence  of  such  nonoompil- 
ance  was  brought  to  the  attrition  of  the  trial 
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court  In  snch  a  way  as  to  call  for  Ita  ruling 
thereon,  or  to  permit  of  a  review  of  the  same 
In  this  court.  It  follows  that  the  Judgment 
of  the  district  court  should  be  affirmed.  Af- 
firmed. 

HAYT,  C.  .T.,  dissents  for  the  reasons  ex- 
pressed in  the  dissenting  opinion  in  the  case 
-of  Cannon  t.  Williams,  supra. 


(21  Colo.  29C) 

HARTSEIi  et  al.  t.  PEOPLE,  to  Use  of  KEA- 
BLES. 

(Supreme  Court  of  Colorado.    June  S,  1895.) 

EXECUTOBS  AXV  ADHINISTKATORS  —  SsTTLBMBNTB 

OP  AcooDNT — Estoppel. 
Under  Gen.  St  1883,  §  3629,  providing 
that,  when  an  administrator  sball  puiSiish  proper 
notice  of  his  desire  to  malie  a  final  accounting, 
the  court  may  approve  his  accounts  and  discharge 
him,  but  that  no  such  discharge  shall  in  any  man- 
ner affect  the  rights  of  any  creditor,  heir,  or  dev- 
isee to  sue  on  the  bond  of  the  administrator  for 
:any  breadt  of  the  condition  thereof,  the  heirs  are 
concluded,  in  an  action  on  the  administrator's 
bond,  as  to  all  matters  embraced  in  the  adminis- 
trator's account 

Appeal  from  district  court,  Chaffee  county. 
Action  by  the  people,  for  the  use  of  Emily 
Madeline  Keables,  against  Nancy  M.  Ilartsel 
and  others,  on  an  administrator's  bond. 
Judgment  was  rendered  for  plaintiff,  and  de- 
fendants appeal.    Affirmed. 

Action  upou  the  bond  of  an  admlniatra- 
triz,  brought  by  an  heir  after  reaching  ma- 
jority. The  amounts  as  stated  in  the  opin- 
ion represent  only  the  one-quarter  Interest  of 
plaintiff  as  such  heir.  It  is  averred  in  the 
complaint,  inter  alia,  that  the  father  of  plain- 
.tiff,  one  Frank  Mayol,  departed  this  life  upon 

.June  8,  1874,  leaving  the  defendant,  now 
Nancy  M.  Hartsel,  his  widow,  and  Emily 
Madeline  Mayol  and  Richard  Mayol,  his 
children,  his  only  heirs,  and  leaving  an  es- 
tate of  the  value  of  $31,000.  It  Is  further  al- 
leged that  on  the  13th  day  of  June,  1874, 
the  defendant  Nancy  M.  Hartsel  was  ai>- 
pointed  administratrix  of  said  estate,   and 

,  that,  after  giving  the  bond  sued  upon  in  this 

'  action,  she  entered  upon  the  discharge  of  her 
duties.  The  breach  alleged  in  the  condition 
of  the  bond  is  a  failure  to  pay  over  moneys 
collected  for  the  estate,  and  failure  to  ac- 

'  count  for  certain  property  coming  into  her 
hands  as  administratrix.  The  answer  de- 
nies certain  allegations  of  the  complaint, 
and  confesses  and  avoids  others;  and,  as  an 
additional  defense,  the  defendants  set  up  the 
proceedings  of  the  probate  court  of  Chaffee 
county  In  the  matter  of  the  administration  of 
the  estate  of  Frank  Mayol,  deceased.  The 
records  are  set  forth  in  full,  including  many 
reports  made  by  the  executrix  of  her  acts 
and  doings  as  siicli,  with  the  orders  of  the 
court  approving  them.  These  orders  conclude 
with  an  order  of  dnal  settlement  and  dis- 
charge of  the  administratrix,  of  date  Janu- 

.  ary  7,  1884. 


A.  S.  Weston  and  M.  J.  Hartley,. for  appel- 
lants.    G.  K.  Hartenstein,  for  appellee. 

HATT,  C.  J.  (after  stating  the  facts).  Of 
the  items  relied  upon  in  this  action  as  a  prop- 
er charge  against  the  administratrix,  several 
were  disallowed  by  the  court,  and  are  not 
now  contested,  and  consequently  will  not  be 
further  alluded  to.  The  first  item  allowed 
was  for  $320.  This  amount  was  turned  over 
in  cash  to  the  administratrix,  and  was  desig- 
nated in  the  appraisement,  but  for  some  rea- 
son it  was  not  charged  to  or  accounted  for 
by  her.  The  next  item  is  for  $1,000,  in  live 
stock  belonging  to  the  estate,  and  turned 
over  to  Fred  Mayol,  and  for  which  the  ad 
ministratrlx  received  credit  in  her  accounts, 
although  this  stock  was  not  included  in  the 
appraisement  or  charged  to  the  administra- 
trix in  any  way.  The  third  item  is  for  a  col- 
lection of  $233  on  a  certain  note  described  as 
the  Newitt  note.  This  item  was  called  to 
the  attention  of  the  probate  court  in  a  letter 
by  Samuel  Hartsel,  .the  husband  of  the  ad- 
ministratrix, who  is  shown  to  have  acted  for 
and  by  her  authority,  but  it  does  not  appear 
that  this  amount  was  ever  charged  to  the  ad- 
ministi-atrix  or  passed  upon  by  the  probate 
court  in  any  way.  The  fourth  and  last  item 
is  a  claim  of  $1,649,  money  collected  by  Mrs. 
Hartsel  as  administratrix,  and  reported  to 
the  court  as  having  been  received  by  her, 
and  ordered  by  the  court  to  be  turned  over  to 
Mr.  Hartsel,  the  guardian  of  plaintiff. 

The  principal  contention  of  counsel  in  this 
case  is  in  reference  to  the  effect  to  be  given 
the  latter  part  of  the  following  section  of  the 
General  Laws  of  1883. 

"Sec.  3G29.  If  it  shall  appear  that  such  no- 
tice hath  been  duly  published,  the  court  may, 
upon  the  day  named  therein,  hear  and  exam- 
ine the  accounts  of  the  executor  or  adminis- 
trator, which  shall  be  rendered  in  the  same 
manner  as  at  other  settlements,  and  the  ob- 
jections of  any  parties  in  interest  who  may 
object  thereto,  and  if  it  shall  appear  that  the 
executor  or  administrator  hath  fully  and 
faittiifully  administered  all  the  estate  of  the 
decedent,  which  hath  come  to  his  hands,  ac- 
cording to  the  provisions  of  this  chapter,  the 
court  may  approve  such  accounts  and  dis- 
charge the  executor  or  administrator,  but  no 
such  discharge  shall  in  any  manner  affect  the 
right  of  any  creditor,  heir  or  devisee,  to  bring 
an  action  upon  the  bond  of  such  executor  or 
administrator,  for  any  breach  of  the  condi- 
tion thereof." 

Appellants  contend  that  as  the  probate 
court  la  a  court  of  record,  having  general  Ju- 
risdiction in  the  settlement  of  estates,  ap- 
pointment of  guardians,  etc.;  that  its  orders 
and  Judgments  are  final  and  conclusive,  and 
not  open  to  collateral  attack.  Tlie  appellee 
does  not  dispute  the  correctness  of  the  above 
statement  as  a  general  proposition,  but  says 
that  the  same  Is  changed  by  the  statute  above 
given;  his  contention  in  this  behalf  being 
that  in  a  suit  upou  the  bond  the  entire  matter 
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Js  left  open  to  Inrestlgatlon  by  reason  of  this 
.angoage:  "But  no  such  discharge  shall  In 
any  manner  affect  the  right  of  any  creditor," 
etc.  In  order  that  we  may  determine  the 
effect  of  that  portion  of  the  section  to  which 
our  attention  Is  invited.  It  will  be  necessary 
to  refer  for  a  moment  to  the  effect  that 
should  be  given  to  decrees  and  orders  of  the 
probate  court  in  the  absence  of  such  a  stat- 
ute. The  law  In  this  regard  Is  stated  as  fol- 
lows in  Black  on  Judgments  (section  644): 
"A  decree  of  the  probate  court  settling  an 
executor's  or  administrator's  flnal  account, 
and  discharging  him  from  his  trust,  after  due 
legal  notice,  and  in  the  absence  of  fraud.  Is 
conclusive  upon  all  matters  or  items  which 
come  directly  before  the  court  until  reversed; 
and  it  will  be  presumed  that  it  was  founded 
upon  proper  evidence,  and  that  every  pre- 
requisite to  a  valid  discharge  was  complied 
with;  nor  can  the  decree  be  impeached  in 
any  collateral  proceeding.  •  •  •  The  de- 
cree, however,  is  conclusive  only  as  to  the 
matte's  embraced  in  the  account.  It  is  no 
bar  to  the  claims  of  creditors  or  heirs  which 
did  not  In  any  manner  form  the  subject  of 
it"  Mr.  Woemer,  in  his  work  entitled  the 
American  Law  of  Administration,  at  section 
506,  says:  "It  seems  a  self-evident  proposi- 
tion that  the  judgment  or  decree  of  the  pro- 
bate court  on  the  fiual  settlement  by  an  ex- 
ecutor or  administrator  is  conclusive  only 
upon  the  matters  therein  embraced.  That 
which  has  not  been  tried  cannot  be  said  to 
be  adjudicated.  The  probate  court  cannot  di- 
vest Itself  of  jurisdiction  over  an  executor  or 
administrator  by  deciding  that  an  account  is 
final  as  to  any  matter  not  Included  in  the 
account  before  it;  nor  is  such  decree  or  judg- 
ment conclusive  of  matters  collaterally  re- 
cited, but  not  directly  adjudicated.  It  is  im- 
portant, therefore,  that  the  executor  or  ad- 
ministrator should,  for  his  own  protection,  In- 
clude in  his  account  every  item  which  consti- 
tutes an  element  in  the  settlement"  The 
conclusions  of  these  text  writers  are  well 
supported  by  both  reason  and  authority.  The 
county  coiirt  in  this  state  is  given  general  ju- 
risdiction in  probate  matters,  settlement  of 
estates,  etc.  It  may  be  said  that  it  was  pri- 
marily created  for  the  exercise  of  such  ju- 
risdiction, but,  if  Its  judgments  are  open  to 
collateral  attack,  Its  usefulness  would  be  de- 
stroyed. That  such  Is  not  the  law  has  been 
hold  in  the  following  among  other  cases: 
Batenian  v.  Reitler,  19  Colo.  547,  3«  Pac.  548; 
Woodruff  V.  Cook,  2  Edw.  Ch.  238;  Jennlson 
V.  Hapgood,  7  Pick.  1;  Tebbets  v.  Tilton,  24 
N.  H.  120;  Crossan  v.  McCrary,  37  Iowa, 
(584;  Sparhawk  v.  Bnell,  9  Vt  41;  Cham- 
bers' Appeal.  11  Pa.  St  436. 

Recurring  now  to  the  statute.  It  seems  evi- 
dent that  it  does  not  give  or  purport  to  give 
a  new  right  of  action.  It  provides  only  that 
the  discharge  of  the  executor  or  .administra- 
tor shall  not  affect  the  right  to  bring  any  ac- 
tion on  the  bond.  The  right  alluded  to  Is 
clearly  a  right  existing  independently  of  the 


statute.  In  so  far,  therefore,  as  the  claims 
made  against  the  administratrix  were  con- 
sidered and  passed  upon  by  the  county  court 
sitting  as  a  court  of  probate,  the  judgment 
of  that  court  in  the  absence  of  fraud  or  mis- 
take, must  be  considered  as  final  and  con- 
clusive as  that  of  any  other  court  of  compe- 
tent jurisdiction.  By  this  rule,  an  executor 
or  administrator  is  not  liable  when  called  up- 
on to  account  a  second  time  for  the  same 
matters;  but,  if  be  would  protect  himself 
from  future  liability,  he  must  be  careful  to 
see  that  his  accounts  presented  to  the  court 
having  jurisdiction  of  the  administration  of 
the  estate  embrace  all  his  transactions  had 
In  such  representative  capacity.  Taking  the 
Items  that  enter  Into  the  Judgment  of  the 
district  coiUTt,  the  first  Item,  for  $320,  was 
properly  allowed.  As  this  money  passe<I  Into 
the  hands  of  the  administratrix,  and  was  nev- 
er charged  to  or  accounted  for  by  her,  the 
probate  court  never  passed  upon  this  Item  or 
had  the  same  before  it  for  consideration. 
The  item  of  $1,0U0  was  also  properly  allowed, 
this  being  the  value  of  certain  stock  of  tlie 
assets  of  the  estate  turned  over  to  t'red  May- 
ol,  and  for  which  stock  the  administratrix 
never  accounted.  The  third  item,  of  $233, 
was  not  accounted  for  by  the  administratrix, 
and  was  not  passed  upon  by  the  probate 
court  This  item  was  justly  chai-geable  to 
the  administratrix.  There  was  no  error  in 
the  allowance  of  the  fourth  and  Inst  item. 
This  money  Is  traced  to  the  hands  of  the  ad- 
ministratrix, and  in  the  order  of  distribution 
made  by  the  county  court  under  date  of  April 
3,  1879,  it  was  ordered  to  be  paid  to  Mr.  Ilart- 
sel,  the  guardian  of  plaintiff,  for  her  use  and 
benefit  The  district  court  found  that  this 
order  of  distribution  was  never  complied  with 
in  this  particular,  and  hence  gave  Judgment 
for  the  amount  Interest  was  properly 
chargeable  upon  these  items,  as  it  appears 
that  the  money  was  appropriated  by  the  ad- 
ministratrix to  her  own  use.  Finding  no  er- 
ror In  the  record,  the  Judgment  will  be  af- 
firmed.    Affirmed. 

GODDARD,  J.,  did  not  participate  in  the, 
determination  of  this  cause. 


(21  Colo,  zn) 
PEOPLE  ex  rel.  HART  r.  ANDERSON. 
(Supreme  Court  of  Colorado.     June  3,  1895.) 
Disbarment  or  Attorjjst. 
Proceedings  for  the  disbarment  of  an  at- 
torney, upon  the  relation  of  a  married  woman, 
for  failure  to  pay  over  to  her  the  proceeds  of 
notes  placed  in  hia  hands  for  collection  and  col- 
lected by  him,  will  be  discharged  where  the  notes 
were  sold  and  delivered  to  the  attoraey  by  tlie 
relator's  husband  for  an  adequate  ronsideration, 
under  cirrumstaorcs  that  would  indicate  knowl- 
edge and  consent  on  the  part  of  the  relator. 

Proceedings  by  Elizabeth  Hart  against 
William  W.  Anderson  for  his  disbarment 
Dismissed. 
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Sam  B.  Benr,  for  relator.  Wbitford  & 
Llndslcy,  for  respondent 

PER  CURIAM.  The  relator  brings  this 
proceeding  tp  disbar  respondent  for  alleged 
misconduct  In  Ills  office  of  attorney.  She  al- 
leges, in  substance,  that  In  the  mouth  of 
January,  1890,  she  Indorsed  and  placed  In 
his  hands  for  collection  certain  notes;  that 
he  collected  the  same,  and  neglects  and  re- 
fuses'to  pay  over  to  her  the  money  so  col- 
lected. Respondent,  In  his  return  to  the  rule 
to  show  cause,  etc.,  denies  that  -tbe  notes  In 
question  were  delivered  to  him  by  relator,  ex- 
cept three  thereof,  aggregating  the  sum  of  $75, 
which  sum  be  collected  and  paid  to  relator; 
that  the  other  of  said  notes  were  delivered 
to  him  by  the  husband  of  relator  in  pursu- 
ance of  a  transaction  between  them;  and 
that,  as  owner,  he  collected  the  latter,  and 
retained  the  proceeds,  as  he  had  a  right  to 
do.  Without  noticing  In  detail  tbe  terms  of 
tbe  contract  under  which  respondent  claims 
Otle  to  the  notes,  or  the  testimony  Intro- 
duced upon  tbe  bearing,  suffice  it  to  say  that, 
upon  a  careful  consideration  of  the  entire 
evidence,  we  are  clearly  satisilcd  that  the 
notes  in  question  were  not  delivered  to  re- 
spondent by  relator  for  collection,  as  she  al- 
leges, but  were  sold  and  delivered  to  him  by 
relator's  husband,  for  an  adequate  consider- 
ation, under  circumstances  that  would  Indi- 
cate a  l^nowledge  and  consent  on  tiie  part  of 
relator,  and  that  certainly  show  the  utmost 
good  faith  on  the  part  of  respondent  We 
find  that  the  charge  against  respondent  Is 
not  true.  The  rule  Is  therefore  discharged, 
and  the  proceedings  dismissed. 


m  Colo.  2m) 

STBVES  et  al.  v.  OAKSON  et  al.  (No.  3,136.) 
(Supreme  Court  of  Colorado.  June  3,  1885.) 
Issuance  op  Suumons. 
Under  Civ.  Code  1887,  providing  tJhat  civ- 
il actions  shall  be  commenced  by  tbe  filing  of  a 
complaint,  or  iiy  the  service  of  a  summons  (sec- 
tion 32),  nnd  that  the  court  bas  jurisdiction  from 
the  time  of  filing  the  complaint  (section  44),  the 
conrt  may  exercise  its  discretion  in  granting  or 
refusing  leave  to  issue  summons  after  the  time 
for  issuing  it  has  expired. 

Error  to  court  of  appeals. 

Action  by  Parker  Steves  and  others  against 
J.  C.  Carson  and  othera.  From  a  judgment  of 
the  conrt  of  appeals  (30  Pac.  1101)  affirming 
a  Judgment  of  dismissal,  plaintiffs' bring  er- 
ror.   Reversed. 

Wilson  &  Stlmson,  for  plaintiffs  In  error. 

GODDARD,  J.  The  plaintiffs  In  error  com- 
menced this  action  on  June  6,  1889,  by  filing 
In  the  district  court  of  Pitkin  county  a  com- 
plaint In  support  of  an  adverse  claim  filed  In 
tbe  United  States  land  office  at  Olenwood 
Springs,  May  10,  1888.  No  summons  was  is- 
sued. On  July  6,  1889,  tbe  defendants  in  er- 
ror specially  appeared,  and  moved  the  court 


to  dismiss  the  cause,  and  strike  the  com- 
plaint from  the  flies,  because  no  summons 
bad  been  issued  within  30  days  from  th< 
date  of  filing  the  complaint  On  July  U, 
1889,  plaintiffs  in  error  filed  a  cross  motion 
for  leave  to  issue  summons  In  tbe  cause,  up. 
on  the  ground  that  the  failure  to  Issue  tbe 
summons  was  due  to  excusable  neglect  etc. 
Affidavits  were  Introduced  in  support  of  this 
motion  to  the  effect  that  E.  C.  Stlmson,  Esq., 
the  attorney  who  prepared  tbe  complaint 
gave  it  with  money  to  pay  the  docket  fee, 
to  a  clerk  in  his  office,  with  Instructions  to 
file  tbe  same,  and  to  request  tbe  clerk  to 
is.sue  summons  thereon;  that  on  the  follow- 
ing day  be  left  tbe  state,  and  was  absent  lor 
the  period  of  six  weeks,  and  did  not  know 
until  his  return  that  summons  had  not  been 
Itisned  in  pursuance  of  his  direction;  that  he 
bad  the  entire  charge  of  the  case;  and  that 
his  pai-tner,  Mr.  Wilson,  did  not  know  tbe 
complaint  had  been  filed.  Tbe  court  below 
stistalned  the  motion  to  dismiss  tbe  action, 
and  overruled  tbe  motion  for  leave  to  is- 
sue summons,  upon  the  ground  that  "tbe 
court  •  •  •  has  no  discretion,  and  Is  with- 
out power  to  order  summons  after  the  ex- 
piration of  said  thirty  days."  Section  33, 
Civ.  Code  1887,  provides  that  "tbe  clerk  shall 
endorse  on  tbe  complaint  tbe  day,  month  and 
year  the  same  is  filed,  and,  at  any  time  with- 
in one  month  after  tbe  filing  of  tbe  same,  tbe 
plaintiff  may  have  a  summons  issued.  The 
summons  may  be  signed  by  tbe  clerk,  and 
directed  to  the  defendant  to  be  issued  un- 
der the  seal  of  the  court,  or  it  may  be  signed 
and  issued  by  tbe  attorney  for  the  plaintiff." 
On  error  to  tbe  court  of  appeals,  that  court 
affirmed  the  Judgment  of  tbe  court  below, 
upon  the  authority  of  tbe  case  of  Coombs  v. 
Parish,  6  Colo.  296,  and,  inter  alia,  said: 
"However  much  the  circumstances  as  de- 
tailed in  tbe  affidavits  might  have  appealed 
to  tbe  discretion  of  the  court  in  the  matter, 
we  are  unable  to  concede  that  tbe  question 
of  discretion  Is  In  any  way  involved." 

We  think  tbe  court  of  appeals  was  in  er- 
ror In  holding  that  tbe  case  of  Coombs  v. 
Parish  concludes  the  question  here  present- 
ed, to  wit  whether  tbe  district  court  had 
discretion  in  the  matter.  It  does  not  appear 
from  tbe  record  In  that  case  that  any  facts 
were  shown  or  relied  on  as  an  excuse  for 
not  Issuing  summons  within  the  time  pre- 
scribed; and  no  intimation  is  found  In  tbe 
opinion  that  If  there  bad  been,  the  trial 
court  could  not  have  exercised  discretion; 
and,  furtbeiTQore,  that  decision  was  based 
upon  tbe  Code  of  1877,  which  provided  (sec- 
tion 29)  that  "civil  actions  »  •  •  shall  lie 
commenced  by  the  filing  of  a  complaint  with 
tbe  clerk  of  the  court  in  which  tbe  action  Is 
brought,  and  the  Issuing  of  a  summons 
therein."  By  section  46  It  is  provided  that 
"from  the  time  of  the  service  of  tbe  sum- 
mons in  a  civil  action,  the  court  shall  be 
deemed  to  have  acquired  Jmisdictlon,  and 
to  liave  control  of  all  subsequent  proceed- 
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ingB."  Therefore,  th^t  action  had  not  been 
commenced.  We  find  a  very  material  change 
In  the  Code  of  1887,  section  32  providing  that 
**clvll  actions  shall  be  commenced  by  the  fil- 
ing of  a  complaint  *  *  •  or  by  the  serv- 
ice of  a  summons."  Section  44  provides,  fur- 
ther, that  "from  the  time  of  the  filing  of  the 
complaint  »  »  *  the  court  shall  be  deem- 
ed to  have  acquired  jurisdiction,  and  to  have 
control  of  all  subsequent  proceedings."  Hence 
In  the  case  at  bar  the  court  had  acquired 
jurisdiction,  and,  by  virtue  of  Its  general 
powers,  had  control  of  the  proceedings;  and 
it  was  clearly  within  its  province  to  consider 
and  weigh  the  evidence  presented,  and,  in 
the  exercise  of  a  sound  discretion,  to  grant 
or  refuse  the  relief  asked.  If  it  satisfac- 
torily appeared  that  plaintiffs  bad  done  all 
that  was  incumbent  upon  them  to  procure 
the  Issuance  of  the  summons,  and  the  omis- 
sion to  issue  it  was  due  to  the  oversight  or 
neglect  of  the  clerk,  then  they  ought  not  to  be 
prejudiced  by  such  failure  or  neglect,  under 
the  well-settled  principle  that  no  person  shall 
soffer  from  the  nonfeasance  of  a  public  of- 
ficer in  the  performance  of  his  official  duties. 
On  the  other  hand,  if  it  appeared  that  the 
failure  to  issue  the  summons  was  due  to  the 
neglect  of  plaintiffs,  then  they  should  suffer 
the  penalty  of  such  neglect  In  Dupny  v. 
Shear,  29  Cal.  238,  the  leading  case  cited  and 
relied  on  as  sustaining  the  conclusion  of  this 
court  in  the  Coombs  Case,  it  is  said:  "If 
the  coui-t  had  any  authority  to  direct  a  sec- 
ond summons  to  issue,  it  must  be  because,  by 
filing  the  complaint  and  issuing  a  summons 
thereon,  a  suit  bad  been  commenced,  with- 
in the  meaning  of  the  provisions  of  the  prac- 
tice act;  and  there  was  thenceforth  a  suit 
pending  and  within  the  control  of  the  court, 
which  the  court,  by  virtue  of  Its  general  pow- 
ers over  the  subject-matter,  was  authorized 
to  dispose  of;  and,  as  Incident  to  this  power, 
it  was  authorized  to  direct  process  to  issue 
for  the  purpose  of  acquiring  jurisdiction  of 
the  person.  •  •  •  Conceding  this  author- 
ity to  exist,  the  exercise  of  the  power  rests 
in  the  sound  legal  discretion  of  the  court." 
While  we  might  not  feel  at  liberty  to  inter- 
fere with  the  action  of  the  court  below  in 
dismissing  the  case,  had  it  done  so,  in  the  ex- 
ercise of  its  discretion,  we  feel  compelled  to 
reverse  its  ruling,  because  It  failed  to  ex- 
ercise any  discretion,  but  felt  bound  to  dis- 
miss the  action  under  a  mistaken  notion  of 
its  power  in  the  premises.  The  judgment  of 
the  court  of  appeals  Is  accordingly  reversed, 
with  directions  to  reverse  the  judgment  of 
the  district  court,  and  remand  the  cause  for 
further  proceedings.    Reversed. 


(21  Colo.  283) 

STEVES  et  al.  v.  CARSON  et  al.    (No.  3,13T.) 

(Supreme  Court  of  Colorado.     Jane  8,  1895.) 

Error  to  court  of  appeals. 
Action  by  Parker  Steves  and  others  against  J. 
O.  Carson  and  others.     From  a  judgment  of  the 


court  of  appeals  (30  Pac.  1102)  affirming  a  judg- 
ment of  dismissal,  plaintiffs  bring  error.  Re- 
versed. 

Wilson  &  Stimson.  for  i^aintiffs  in  error. 

PER  CURIAM.  The  record  in  this  cause 
presents  the  same  question  involved  in  the  pre- 
ceding case  (40  Pac.  560),  and  was  submitted  ia> 
connection  therewith.  For  the  reasons  given  in 
the  opinion  in  that  case,  the  jadgment  of  the 
court  of  amieals  is  reversed,  and  the  cause  re- 
manded.    Reversed  and  remanded. 


(21  Colo.  Z!9y 

VTINTER  V.  GOEBNEE. 

(Supreme  Court  of  Ccdorado.     Jane  3,  1895.) 

Specific  Pbrpormaxce — Inoefinitbness  of  C!on- 
tbact — sl'fficibxci  of  cossidebation. 

1.  A  contract  provided  that  defendant  should 
bond  a  mining  property  for  three  years  at  a  sum 
named  and  give  a  working  lease  on  it  for  the  same 
time,  holding  one-fifth  interest  in  the  net  profits 
of  the  lease,  the  mines  to  be  developed  for  sale, 
and  ore  to  be  shipped  when  convenient  and  iHX)fit- 
able.  defendant  to  be  employed  in  the  mines  and 
profits  to  be  divided.  Mdd,  that  the  agreement 
was  too  indefinite  to  sustain  a  decree  for  specific 
performance.     30  Pac.  51,  affirmed. 

2.  A  promise  for  a  promise  is  not  such  a  con- 
sideration as  will  support  a  decree  of  specific  per- 
formance, nor  does  the  presence  of  smiIs  import 
sudi  a  consideration.     30  Pac.  51,  afiirmed. 

Error  to  court  of  appeals. 

Action  by  William  J.  Winter  against  Robert 
Goebner  for  the  specific  performance  of  a 
contract,  and  for  damages  for  its  breach. 
From  an  affirmance  (30  Pac.  51)  by  the  court 
of  appeals  of  a  Judgment  for  defendant, 
plaintiff  brings  error.   Affirmed. 

T.  E.  Walters  and  J.  M.  Lomery,  for  plain- 
tiff In  error. 

PER  CURIAM.  This  case  is  brought  here- 
on a  writ  of  error  to  a  judgment  of  the  court 
of  appeals.  The  facts  upon  which  the  ctm- 
troversy  arises  are  fully  stated,  and  the  law 
applicable  thereto  ably  discussed,  In  the 
opinion  of  the  court  of  appeals  In  Winter  v. 
Goebner,  2  Colo.  App.  259,  30  Pac.  51.  We 
fully  concur  in  the  reasoning  of  the  learned 
writer  of  that  opinion,  and  the  conclusion 
reached.  The  judgment  Is  accordingly  af- 
firmed.   Affirmed. 


(Zi  Colo,  say 

JEROME  T.  BOHM. 

(Supreme  Court  of  Colorado.     Feb.  8,  1895.) 

Review  on  Appeal  —  Bufpioibnct  of  Evidence 

— Pakol  Trust — Agreement  as  to  Land. 

1.  The  rule,  that  where  no  exception  la  tak- 
en to  the  final  judgment:  the  suffiacncy  of  llie 
evidence  to  sustain  i^  will  not  be  considered  oo 
appeal,  is  applicable  to  equity  cases. 

2.  Plaintiff  deeded  to  her  son  certain  land 
under  an  oral  agreement  that  he  was  to  sell  part 
thereof  to  discharge  certain  indebtedness  there- 
on, and  then  reconvey  to  her  one-third  of  the  re- 
maining portion.  This  agreement  was  to  be  re- 
duced to  writing  by  the  Rrnntee,  but  this  was  not 
done,  and  part  of  the  lands  were  sold  and  the  in- 
cumbrances discharged.  Hdii,  that  plaintiff 
could  maintain  her  suit  upon  the  aRreement,  and 
establish  the  trust  by  parol  evidence. 
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3.  Testimony  takea  on  a  trial  before  a  court 
not  harins  jurisdiction  of  the  subject-matter,  but 
ImTing  jurisdiction  of  the  parties  and  power  to  ad- 
minister oaths,  may  be  given  in  evidence  on  an- 
other trial  of  the  same  canse  where  the  witness 
has  in  the  meanwhile  died. 

4.  Gen.  St  1883.  S  3(»1,  provides  that  no 
party  shall  testify  of  his  own  motion  when  the 
adverse  party  defends  as  executor,  nnless  when 
called  as  a  witness  by  such  adverse  party.  Held, 
that  plaintiff,  after  being  called  by  defendant  ex- 
ecutor to  prove  the  execution  of  a  certain  paper 
filed  of  record,  was  competent  to  testify  in  her 
own  behalf  for  all  purposes. 

5.  Where  defendants  on  the  trial  introduced 
evidence  to  prove  the  defense  of  res  judicata, 
and  treated  it  as  in  issue,  they  cannot  object  for 
the  first  time  on  appeal  that  it  was  not  traversed 
in  the  pleadings. 

Appeal  from  district  court,  Arapahoe  county. 

Suit  by  Magdelena  Bohin  against  John  L. 
Jerome,  executor,  impleaded  with  another,  to 
enforce  a  trust.  From  a  judgment  for  plain- 
tiff, defendant  .Terome  appeals.     Affirmed. 

This  is  a  suit  brought  by  Magdelena  Bohm 
against  John  L.  Jerome,  executor  of  the  last 
will  of  Mary  Bohm,  deceased,  and  others,  to 
enfoi'ce  a  trust  For  cause  of  action  plaln- 
tlff  alleges,  inter  alia:  That  on  the  4th  day 
of  January,  1878,  she  was  the  owner  In  fee 
of  the  following  described  premises,  situate 
In  Arapahoe  county,  Colo.,  to  wit,  the  N.  % 
of  the  8.  B.  V4,  of  section  14,  township  4  S., 
of  range  68  W.  That  this  land  was  Incum- 
bered by  certain  deeds.  "That  at  the  date 
aforesaid,  to  wit,  January  4,  1878,  the  plain- 
tiff entered  Into  a  parol  agreement  with 
Charles  Bohm,  her  son,  now  deceased,  where- 
by the  said  Charles  Bohm,  in  consideration 
of  the  conveyance  to  him  of  the  premises 
aforesaid,  agreed  to  take  said  property,  and.- 
sell  and  dispose  of  such  portions  thereof  as 
might  be  necessary  to  pay  off  said  incum- 
brances, from  time  to  time,  as  might  be  nec- 
essary for  the  protection  of  said  property 
from  sacrifice,  and,  when  said  indebtedness 
was  fully  paid  off,  to  execute  and  deliver  to 
the  plaintiff  a  good  and  sufficient  deed  for 
the  undivided  one-third  of  such  portions  of 
said  premises  as  might  then  remain  undis- 
posed of,  and  it  was  at  the  same  time  agreed 
between  plaintiff  and  the  said  Charles  Bohm 
that  the  said  agreement  should  be  reduced  to 
writing  and  signed  by  said  Charles  Bohm, 
and  delivered  to  the  plaintiff,  to  evidence  the 
trust  of  said  Charles  Bohm  In  the  premises 
in  favor  of  the  plaintiff,  but  that  no  particu- 
lar time  was  specified  at  which  the  same 
should  be  done,  and  the  execution  thereof 
was  from  time  to  time  postponed  until  the 
time  of  his  death,  as  hereinafter  stated,  and 
was  never  done.  That,  under  and  by  virtue 
of  the  agreement  aforesaid,  the  plaintiff  did, 
on  the  4th  day  of  January,  1878,  execute  and 
deliver  to  the  said  Charles  Bohm,  a  warran- 
ty deed  to  the  said  premises.  That,  as  plain- 
tiff Is  informed  and  believes,  said  Incum- 
brances have  now  been  fully  paid  off  and  dis- 
charged, and  she  Is  of  right  entitled  to  a 
conveyance  of  the  undivided  one-third  of  the 
remaining  portion  of  said  premises,  as  here- 
inafter more  particularly  described."    That 


Charles  Bohm  caused  said  premises  to  be 
platted  Into  blocks,  and  on  the  15th  day  of 
December,  1883,  he  conveyed  to  Mary  Bohm, 
his  wife,  certain  blocks.  That  Mary  Bohm 
had  full  knowledge  of  the  agreement  between 
the  plaintiff  and  Charles  Bohm  at  the  time 
of  said  conveyance,  and  the  same  were  con- 
veyed to  her  without  any  valuable  considera- 
tion. That  on  the  17th  day  of  April,  1885, 
Charles  Bohm  died.  That  on  the  7th  day  of 
March,  1887,  the  said  Mary  Bohm  died,  leav- 
ing all  her  rights  and  interest  In  the  property 
by  will  to  her  stepdaughter,  Mary  M.  Bohm, 
the  minor  child  of  Charies  Bohm.  That  the 
defendant,  J.  L.  Jerome,  is  the  executor  of 
the  will,  and  as  said  executor  be  sold  and 
conveyed  to  Richard  Cllne  certain  of  the 
blocks,  and  sold  certain  other  blocks,  for  the 
sum  of  $8,000,  .which  amount  Is  still  in  his 
hands.  Defendant  answered  by  general  de- 
nial, and  pleaded  res  Judicata  and  the  stat- 
ute of  limitations.  Upon  the  trial  of  the 
cause,  October  20,  1891,  the  court  found  the 
issues  Joined  in  favor  of  plaintiff,  and  against 
the  defendant  Jerome,  as  executor,  etc.,  to 
the  extent  of  one-third  of  the  interest  in  the 
net  proceeds  derived  from  the  sale  of  the 
property  in  controversy,  and  directed  an  ac- 
counting between  said  parties;  to  which  find- 
ing of  the  court  said  defendant  .Terome  duly 
excepted.  Afterwards,  and  on  November  30, 
1891,  final  decree  was  entered  upon  an  ac- 
counting had  by  the  court,  wherein  it  was 
decreed  that  the  plaintiff  recover  against  the 
defendant  Jerome,  as  executor  of  the  estate 
of  Mary  Bohm,  deceased,  the  sum  of  $5,208.- 
90,  etc.  The  evidence  produced  by  the  par- 
ties upon  the  accounting  is  not  preserved  by 
a  bill  of  exceptions,  nor  was  any  cxceptiMi 
taken  to  the  final  decree.  The  defendant 
Jerome  brings  the  case  here  on  appeal. 

Rogers  &  Stair  and  John  L.  Jerome,  for  ap- 
pellant Keller  &  Sales  and  Felker  &  Day- 
ton, for  appellee. 

GODDARD,  J.  (after  stating  the  facts). 
Many  of  the  numerous  errors  assigned  in- 
volve a  review  of  the  Judgment  upon  the 
evidence.  Under  the  well-established  prac- 
tice of  this  court,  no  exception  having  been 
saved  to  the  final  Judgment,  we  are  preclud- 
ed from  considering  the  testimony  either  as 
to  its  probative  fOTce  to  support  the  alleged 
trust,  or  its  sufficiency  to  sustain  the  defense 
of  res  Judicata  or  the  statute  of  limitations. 
Patton  V.  Manufacturing  Co.,  3  Colo.  265; 
Bank  v.  McCasklll,  10  Colo.  408,  26  Pac.  821; 
Law  V.  Brlnker,  6  Colo.  655;  Hochmark  v. 
Richler,  16  Colo.  263,  26  Pac.  818;  Wray  v. 
Carpenter,  16  Colo.  271.  27  Pac.  248;  Bur- 
nell  V.  Wachtel  (Colo.  App.)  30  Pac.  887.  The 
contention  of  counsel  for  appellant,  that  this 
rule  is  not  applicable  to  equity  cases.  Is  an- 
swered by  several  decisions  of  this  court 
Among  others,  see  Mining  Go.  v.  Klrtley,  8 
Colo.  108,  5  Pac.  649;  Blatchley  v.  Cioles,  6 
Colo.  82;  Bank  v.  JlcCasiklll,  supra. 

It  remains  only  to  consider  those  assign- 
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ments  predicated  npon  exceptions,  dnly  re- 
served upon  the  trial,  to  the  admission  of  evi- 
dence, and  we  are  enabled  to  do  this  only 
by  Indulging  In  perliapa  the  unwarrantable 
aasumptlon  that  the  evidence  introduced  up- 
on the  accounting,  and  not  preserved  by  the 
bill  of  exceptions,  could  not,  in  its  very  na- 
ture, qualify  or  affect  the  evidence  so  ad- 
mitted upon  the  trial  of  the  main  issues. 
These  assignments  of  error  challenge,  first, 
the  admissibility  of  any  proof  under  the 
complaint,  because  the  alleged  trust  was 
void  under  the  statute  of  frauds.  Over  the 
objection  of  defendant,  the  deed  of  plaintUF 
to  Charles  Bohm,  and  other  conveyances  of 
title  to  the  property  in  controversy,  were  In- 
troduced In  evidence;  and  the  testimony  of 
Ferdinand  Bohm,  a  deceased  witness,  given 
npoa  tbe  trial  of  the  salt  In  the  superior 
court  of  Denver,  between  the  testatrix  Mary 
Bohm  and  the  appellee  Magdalena  Bohm, 
was  admitted,  and  Herman  Bohm  allowed  to 
testify  to  the  parol  agreement  alleged  In  the 
complaint  The  admissibility  of  this  efvi- 
dence  we  do  not  regard  as  an  open  question. 
This  court,  in  the  case  of  Bohm  v.  Bohm,  9 
Colo.  100,  10  Pac.  790,  In  discussing  the  coun- 
terclaim filed  in  that  case  by  Magdalena 
Bohm,  tbe  plaintiff  here,  and  which  stated  In 
substance  tbe  trust  set  forth  In  her  com- 
plaint herein,  used  tbe  following  language: 
"Where  a  person  occupying  a  fiduciary  rela- 
tion to  tbe  owner  of  real  estate  takes  ad- 
vantage of  tbe  confidence  reposed  in  him  by 
virtue  of  such  relation  to  acquire  an  absolute 
conveyance  thereof,  wltnont  consideration, 
through  a  verbal  agreement,  which  he  prom- 
ises to  reduce  to  writing,— as,  for  example, 
that  the  land  conveyed  to  him  Is  to  l>e  held 
in  trust  for  some  legitimate  purpose,— a  re- 
fusal, under  such  circumstances,  to  reduce 
the  verbal  agreement  to  writing,  or  to  re- 
convey  tbe  land  to  the  real  owner,  Is  such 
an  abuse  of  confidence  as  to  vest  a  coiv*t  of 
equity  with  Jurisdiction  to  inquire  thorough- 
ly Into  tbe  entire  transaction,  and  to  set 
aside  the  conveyance,  or  administer  other 
proper  relief."  Even  If  the  doctrine  thus  an- 
nounced Is  not  to  be  tatcen  as  tbe  "law  of 
tbe  case,"  we  adopt  it  as  a  correct  enuncia- 
tion of  tbe  rule  applicable  to  trusts  of  this 
character. 

Second,  the  admissibility  of  tbe  testimony 
of  Femlnand  Bohm  is  further  challenged  be- 
cause plaintiff,  by  averring  in  her  replication, 
and  contending  npon  the  trial  of  this  cause, 
that  tbe  superiM'  court  had  no  Jurisdiction  of 
the  subject-matter  of  that  suit,  is  estopped 
from  claiming  that  the  evidence  of  said  wit- 
ness was  given  under  the  uanctity  of  un 
oath.  It  by  no  means  follows  that.  If  tbe 
superior  court  was  without  Jurisdiction  of 
tbe  subject-matter  of  the  controversy  in  that 
suit,  and  without  power  to  grant  tbe  ulti- 
mate relief  sougbt  (a  question  not  presented 
by  this  record),  that  It  also  lacked  the  au- 
thority, having  obtained  jurisdiction  of  the 
parties,  to  compel  tbe  attendance  of  witnes»- 


es  and  to  legally  administer  oaths  for  tbe 
purpose  of  elucidating  tbe  truth  of  the  facts 
involved  In  the  controversy,  and  upon  whicb 
even  its  Jurisdiction  might  depend,  or  that 
the  evidence  adduced  was  given  coram  noo 
Judlce,  In  tbe  event  tbe  court  should  finally 
determine  it  bad  no  Jurisdiction  to  grant  ulti- 
mate relief  In  the  case.  The  testimony  of 
this  witness  was  taken  under  the  sanctity 
of  an  oath  lawfully  administered,  and  we 
cannot  perceive  wherein  appellee^  by  her  reif- 
licatlon  or  otherwise,  controverts  this  fact. 
We  think  this  contention  Is  without  merit 

The  third  and  further  obJecti<»  presented 
by  the  record,  is  that  tbe  appellee  was  per- 
mitted to  testify  in  her  own  behalf,  the  ac- 
tion being  one  wl)erein  appellant  defended 
in  his  representative  capacity,  as  executor, 
etc.  She  was  first  called  by  defendant  to 
prove  tbe  execution  of  a  paper  filed  of  rec- 
ord, giving  notice  of  her  claim  to  tbe  prop- 
erty In  question.  She  was  then,  over  de- 
fendant's objection,  allowed  to  testify  in  her 
own  behalf.  Our  statute  (section  3841,  Oen. 
St  1883)  provides  "that  no  party  to  any  civil 
action,  suit  or  proceeding,  or  person  directly 
interested  in  the  event  thereof,  shall  be  al- 
lowed to  testify  therein,  of  his  own  motion, 
or  in  bis  own  behalf  •  •  •  when  any  ad- 
verse party  sues  or  defends  •  •  •  as  ex- 
ecutor •  •  *,  unless  when  called  as  a  wit- 
ness by  such  adverse  party,  so  suing  or  de- 
fending." It  will  be  seen  that  the  statute 
prohibits  parties  to  an  action  from  testify- 
ing, when  the  adverse  party  sues  or  defends 
In  a  representative  capacity,  of  their  own 
motion,  or  In  their  own  behalf,  unless  called 
by  the  adverse  party;  but  when  called  as  a 
witness  by  such  par^,  the  inhibition  of  tbe 
statute  Is  removed,  and  they  become  com- 
petent to  testify  as  fully  as  any  other  witr 
ness  in  tbe  case.  Warren  v.  Adams,  19  C<Ho. 
615,  86  Pac.  604.  The  court  below,  there- 
fore, correctly  held  that  defendant  by  call- 
ing appellee  as  a  witness  in  the  first  Instance, 
made  her  a  competent  witness  for  ail  pur- 
poses. Our  conclusion  is  that  the  record  be- 
fore us  presents  no  reviewable  error  that 
Justifies  a  reversal,  and  the  Judgment  is  ac- 
cordingly afilrmed.    Affirmed. 

On  Rehearing. 
(Jiroe  IT.  1895.) 

PER  CURIAM.  L'pon  rehearing  It  Is  urged 
that  we  erred  in  our  former  opinion  in  hold- 
ing that  tor  want  of  an  exception  to  the 
final  decree,  we  were  precluded  from  con- 
sidering the  sufficiency  of  the  evidence  to 
sustain  the  defense  of  res  Judicata,  since  that 
defense  was  not  put  in  issue  by  the  replica- 
tion, and  stood  admitted  upon  the  face  of  the 
pleadings;  and  hence  It  appeared  upon  the 
record  proper  that  the  court  had  no  Jurisdic- 
tion to  render  Judgment  in  favor  of  appel- 
lee. We  are  not  clearly  satisfied  that  tli' 
plea  of  res  Judicata  relied  on  conclusive!; 
shows  an  adjudication  In  the  former  suit  o' 
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tbe  particular  cause  of  action  set  forth  In  the 
complaiitt  herein,  and,  under  the  view  we 
take  of  tbe  matter  as  now  presented,  It  is 
unnecessary  to  determine  that  question.  Ap- 
pellant, upon  the  trial,  and  thtougbout  the 
proceedings  in  the  court  below,  treated  this 
defense  as  though  it  had  been  controverted, 
introduced  evidence  in  support  thereof,  and 
submitted  the  issue  to  be  determined  as  one 
of  fact.  Having  thus  proceeded  as  though 
the  matter  was  In  issue,  it  is  too  late  now  to 
raise  the  objection  for  the  first  time  that,  in 
fact,  this  defense  was  not  traversed.  Quim- 
by  V.  Boyd,  8  Colo.  194,  6  Pac.  402.  In  that 
case  the  answer  contained  new  matter  tliat, 
if  not  traversed  by  the  replication,  entitled 
defendants  to.judgment;  but,  the  defendants 
having  submitted  the  cause  to  trial  upon  the 
evidence  as  though  issue  were  joined,  this 
court  held  that  "by  introducing  evidence  to 
prove  the  affirmative  allegations  of  their  an- 
swer they  treated  them  as  controverted  and 
put  in  issue,  and  it  is  now  too  late  to  raise 
the  specific  point,  for  the  first  time,  that 
there  was  no  is^ue  to  try.  The  objection  has 
clearly  been  waived."  We  tliink  that  upon 
the  record  before  us  we  were  correct  in  hold- 
ing that  the  defense  of  res. judicata  was  de- 
termined ujwn  the  evidence  introduced,  and, 
no  exception  having  been  taken  to  the  ilnal 
decree,  we  are  precluded  from  considering 
the  sufficiency  of  that  evidence,  and  there- 
fore adhere  to  our  former  opinion. 


(6  Colo.  App.  234) 

CALLAWAY,  County  Treasurer,  v.  DENVER 
&  R.  G.  R.  CO. 

<Court  of  Appeals  of  Colorado.     May  13,  1895.) 

ScnooLrDisTKicT  Bonds  —  Tax  foe  I.ntebbst  — 
Changs  of  Distkict  Bovndakigs — Effect. 
In  November.  1883,  school  district  No.  1, 
for  the  purpose  of  building  a  schoolhouse,  issued 
bonds  payable  15  years  after  date.  In  Decem- 
ber, districts  Nos.  3  and  17  were  carved  out  of 
District  No.  1.  Afterwards,  and  previous  to 
January,  1892,  defendant  company  secured  a 
right  of  way  upon  lands  of  the  United  States,  and 
ccnstructed  a  railroad,  part  of  which  was  in  dis- 
tricts Nos.  1  and  17.  For  the  year  1892  a  tax 
was  levied  on  defendant's  railroad  for  interest  on 
and  for  a  sinking  fund  to  pay  the  bonds.  Heltl, 
that  defendant  was  not  liable  under  Uen.  St.  | 
3090,  proridinK  that  if  there  shall  be  any  change 
of  lines  of  a  scnool  district  so  as  to  leave  any  por- 
tion of  the  taxable  real  estate  of  the  district  out  ! 
of  the  district,  "which  was  subject  to  taxation 
at  the  time  of  the  issue  of  the  bonds,"  such  real 
estate  shall  not  be  released,  and  shall  be  assessed 
to  pay  the  interest  and  principal  of  such  bonds  as 
if  it  were  still  within  tne  district. 

Error  to  district  court,  Montrose  county. 

Action  by  D.  A.  Callaway,  county  treasur- 
er, against  the  Denver  &  Rio  Grande  Rail- 
road Company  to  collect  a  school  tax.  iYom 
a  judgment  sustaining  a  demurrer  and  dis- 
xnissing  the  actlcm,  plaintiff  brings  error. 
Afiirmed. 

This  suit  was  brought  by  plaintiff  in  error 
ns  county  treasurer  to  collect  a  school  tax  of 
:!:(i0.91,  for  tbe  use  of  school  district  No.  1, 


In  Montrose  coimty.  It  is  alleged  in  the  com- 
plaint that  in  November,  1883,  school  district 
Now  1  legally  Issued  bonds  for  |8,000,  with 
interest  at  10  percent,  payable  15  years  from 
date,  for  the  purpose  of  erecting  a  school- 
house;  that  the  bonds  remained  unpaid  with 
the  exception  of  $2,000;  that,  at  tbe  time  ot 
the  issuing  of  the  bonds,  the  tei-ritory  after- 
wards organized  as  school  districts  Nos.  3 
and  17  formed  a  part  of  school  district  No. 
1.  When  the  territory  was  set  off,  and  Uie 
new  districts  formed,  is  stated  to  have  been 
December  21,  1883.  After  the  date  of  the 
separation,  and  previous  to  January  1,  1892^ 
the  defendant  entered  upon  public  land  of 
the  United  States,  secured  a  right  of  way 
under  the  acts  of  congress,  and  constructed 
a  railroad,  of  which  10  miles  or  more  was  in 
school  districts  Nos.  3  and  17.  For  the  yeai 
1892  a  tax  of  three-foui-ths  of  a  mill  was 
levied  for  interest  on  the  bonds,  and  one- 
half  of  a  mill  for  a  sinking  fund  to  pay  such 
bonds.  The  question  is  in  regard  to  the 
tax  upon  the  property  of  the  uefeudant  in 
school  districts  Nos.  3  and  17.  for  the  bonds 
originally  Issued  in  school  district  No.  1.  A 
general  demurrer  was  filed  to  the  complaint, 
that  the  facts  stated  did  not  constitute  a 
cause  of  action.  Upon  argument  tbe  de- 
muiTer  was  sustained.  Plaintiff  stood  by 
his  complaint,  and  a  judgment  was  entered 
dismissing  the  action. 

John  Gray,  F.  D.  Catlin,  and  H.  T.  Sale, 
for  plaintiff  in  error.  Wolcott  &  Valle  and 
W.  W.  Field,  for  defendant  in  error. 

REED,  P.  J.  (after  stating  the  facts).  Bui 
one  question  is  presented  by  the  record,— 
whether  or  not  property  that  had  no  exist- 
ence at  the  time  of  the  making  of  the  bonds, 
and  not  until  some  years  after  the  territory 
bad  been  set  off,  and  school  districts  Nos. 
3  and  17  formed,  could  be  taxed  for  the  pay- 
ment of  the  bonds.  The  bonded  Indebted- 
ness was  created  in  1883,— in  the  same  year 
the  new  school  districts  were  formed.  The 
land  remained  the  property  of  the  United 
States  until  appropriated  and  improved  by 
the  defendant.  Until  such  entry  and  im- 
provement, the  land  was  not  taxable,  and  the 
property  of  defendants  not  in  existence.  By 
the  general  school  law  of  1883  (Gen.  St.  §§ 
3022,  3023)  provision  is  made  for  the  creation 
of  new  school  districts,  and  the  division  of 
existing  districts  to  create  such  new  ones. 
The  regularity  of  the  proceedings  in  creat- 
ing the  new  districts  in  this  case  and  the 
proper  corporate  existence  of  districts  Nos. 
3  and  17  are  unchallenged.  Section  3090, 
Gen.  St.  (section  40C2,  Mills'  Ann.  St.),  is  as 
follows:  "No  change  in  the  boundary  line 
of  such  school  district  shall  release  the  taxa- 
ble real  estate  of  the  district  from  assess- 
ment and  levy  of  taxes  to  pay  the  interest 
and  principal  of  such  bonds,  and  if  there 
shall  be  any  change  of  the  lines  of  such 
school  district,  ao  as  to  leave  any  portion  of 
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the  taxable  real  estate  of  the  district  out  of 
the  district,  which  was  subject  to  taxation 
in  the  district  at  the  time  of  the  Issue  of 
such  bonds,  the  assessment  and  levy  for 
principal  and  interest  of  such  bonds  shall 
be  made  on  such  property  as  if  It  were  still 
within  the  district,  and  if  there  shall  be  any 
change  of  the  lines  of  such  school  district, 
so  as  to  annex  any  taxable  real  estate,  after 
the  issue  of  such  bonds,  the  real  estate  so 
annexed  shall  thereafter  be  subject  to  the 
assessment  and  levy  for  principal  and  inter- 
est of  such  bonds."  This  is  the  only  statu- 
tory proTision  on  the  subject  that  I  can  find, 
and  upon  the  construction  the  decision  must 
depend.  The  language  seems  so  clear  and 
unmistakable  that,  were  it  not  for  the  in- 
gedious  argument  of  counsel,  no  construc- 
tion would  seem  necessary  or  possible.  The 
first  part  of  the  section  seems  to  clearly  lim- 
it it  to  the  taxable  reai  estate  existing  with- 
in the  boundaries  of  the  original  district  at 
the  time  of  the  creation  of  the  bonded  In- 
debtedness. If  any  doUbt  existed  in  regard 
to  the  construction  of  the  first  part  of  the 
section.  It  would  seem  to  be  entirely  remov- 
ed by  what  follows.  The  language  is  clear 
and  explicit:  If  by  the  changing  of  the 
lines,  any  portion  of  the  taxable  real  estate 
out  of  the  district  "which  was  subject  to 
taxation  in  the  district  at  the  time  of  the 
issue  of  such  bonds,"  etc.;  clearly  limiting 
the  property  to  be  taxed  to  the  real  estate 
subject  to  taxation  within  the  territorial  lim- 
its at  the  time  of  the  creation  of  the  debt, 
but  subsequently  cut  off  and  embraced  in 
the  new  district.  If  the  section  is  not  con- 
clusive, it  must  be  by  reason  of  some  conflict 
with  constitutional  provisions  rendering  It 
inoperative,  and  not  by  reason  of  any  Indefl- 
nlteness  of  the  language  used. 

Two  or  three  times  In  the  course  of  argu- 
ment for  plaintiff,  attention  is  called  to  what 
counsel  designates  as  "annotation"  of  the 
statute,  referring  to  the  "catch  words"  at 
the  head  of  the  section  in  Mills'  Statutes. 
They  are:  "Change  of  Boundaries  Does  not 
Release  Property."  Counsel  seems  to  be  la- 
boring under  the  misapprehension  that  tbey 
are  a  part  of  the  statute,  and  should  control 
the  construction;  and  they  are  no  more  a 
part  of  the  statute  than  the  general  index, 
and  are  placed  there  by  the  compiler  for  con- 
venience. 

It  is  urged  that  the  construction  put  upon 
llie  section  of  tlie  statute  by  the  court  ren- 
ders It  In  conflict  with  article  10,  $  3,  and  ar- 
ticle 10,  i  10,  of  the  constitution.  The  for- 
mer is  that  all  taxes  shall  be  uniform  upon 
the  same  class  of  subjects  within  the  terri- 
torial limits  of  the  authority  levying  the 
tax.  The  latter:  "All  corporations  In  this 
state  shall  be  subject  to  taxation  for  school 
purposes  on  the  real  and  personal  property 
owned,  and  used  by  them  within  the  territo- 
rial limits  of  the  authority  levying  the  tax." 
I  cannot  see  what  application  either  provi- 
sion has  to  the  question  under  discussion; 


there  is  no  charge  of  discrimination  either 
in  favor  of  or  against  the  corporation,  and  in 
both  the  latter  clause  takes  the  present  tax 
out  of  the  constitutional  provisions.  It  is 
alleged  In  the  complaint  that  the  property  is 
In  school  districts  3  and  17,  and  that  the  as- 
sessed tax  is  for  the  boiefit  of  No.  1.  The 
right  of  a  school  district  to  tax  is  a  local 
right,  confined  to  the  territorial  limits  of  the 
district,  and  by  both  sections  of  the  consti- 
tution the  right  is  restricted  to  the  authority 
within  the  territorial  limits.  Hence,  unless 
by  operation  of  law  extending  the  right  of 
taxation  outside  of  the  school  district,  and 
giving  it  extraterritorial  rights,  the  provi- 
sions of  the  constitution  would  prohibit  the 
authorities  of  school  district  No.  1  from  exer- 
cising any  such  right  in  the  other  districts. 
Whether  or  not  the  statute  in  question  is  in- 
operative and  void  by  reason  of  conflict  with 
the  constitution  by  attempting  to  extend  the 
authority  to  tax  property  beyond  the  terri- 
torial limits  of  its  authority  is  a  question  not 
involved,  and  upon  which  I  express  no  opin- 
ion. If  void,  that  would  end  the  case,  as  the 
only  right  to  exercise  extraterritorial  au- 
thority must  be  derived  from  the  statute. 
But  the  statute,  being  In  deirogatlon  of  the 
general  law,  and  extending  the  right  to  tax 
only  under  certain  circumstances  and  con- 
ditions, must  be  strictly  construed,  and  lim- 
ited to  the  property  embraced  in  It 

The  argument  in  regard  to  uniformity  of 
taxation  and  possible  double  taxation  is  one 
that  works  both  ways,  and  might  defeat  the 
right  contended  for.    The  right  of  a  school 
district  to  Impose  taxes  within  its  bounda- 
ries is  unquestioned.     If  the  right  were  ex- 
ercised, and  at  the  same  time  an  adjoin- 
ing school  district  Imposed  a  tax  upon  the 
same  property,  the  question  might  be  pre- 
sented  which  was    valid  or  whether  both 
were,  determined.     Good  reasons  for  hold- 
ing the  statute  valid,  and  also  for  restrict 
Ing  Its  operations,  specifically,  to  the  proper 
ty   mentioned  in  it,  are  not   wanting.     At 
the  time  of  the  creation  of  the  bonded  in- 
debtedness, the  right  to  tax  the  entire  tax- 
able real  property  of  the  district  for  the  pay- 
ment of  interest  and  principal  was  undoubt- 
ed, and  parties  taking  the  bonds  had  a  right 
to  rely  upon  such  income  for  payment.   Upon 
that  basis  and  on  that  security  the  parties 
contracted.    To  diminish  the  security  would 
be  unjustifiable.     To  increase  It  by  adding 
property  in  expectancy  would  have  been  an 
act    of    gratuitous    generosity.     The    settle- 
ment, progress,  and  development  of  a  new 
country,  and  the  necessity  of  Increased  edu- 
cational facilities,  were  wisely  anticipated  by 
the  legislature;   hence  the  provision  for  the 
division  of  old  districts  and  the  creation  of 
new  ones.    When  the  new  was  formed  from 
the  old,  the  new  took  any  taxable  real  es- 
tate within  its    botmdarles,  subject  to  the 
liens  existing;    while  for  its  own  purposes 
and  revenue  It  had  to  rdy  upon  the  taxable 
real  property  created  subsequent  to  the  crea- 
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tion  of  the  bonded  debt  To  extend  the  right 
of  taxation  of  the  original  district  to  after- 
created  property  in  the  new  district,  or  to 
relieve  the  new  district  from  legal  burdens 
imposed  before  its  creation,  would  be  equally 
unjust  and  Inequitable. 

It  is  insisted  in  argument,  at  some  length, 
that  the  property  In  question  was  liable  to 
the  tax  because  it  had  not  been  specially  ex- 
empted by  statute.  It  Is  said,  "A  statute 
exempting  property  from  taxation  must  be 
explicit,"  and  several  authorities  are  cited  In 
support  of  the  proposition.  There  is  no  ques- 
tion in  regard  to  the  correctness  of  the 
proposition  or  the  numerous  authorities  as- 
serting it,  but  °I  am  at  a  loss  to  see  how 
they  are  applicable  to  this  case.  The  prop- 
erty has  never  been,  by  legislative  enact- 
ment or  oth^wlae,  exempted  from  taxa- 
tion. The  question  Is  not  whether  it  shall  be 
taxed,  but  where;  and  it  is  clear  that  no 
exemption  is  necessary  to  prevent  property 
in  one  school  district  from  being  taxed  in 
another.  The  question  is  one  of  author- 
ity, not  exemption.  If  followed  to  its  logical 
conclusion,  the  contention  is  that  all  taxable 
real  estate  made  taxable  after  the  debt  was 
created,  or  hereafter  made  taxable,  In  school 
districts  Nos.  3  and  17,  was  taxable  for  a 
debt  created  for  the  building  of  a  school- 
house  in  school  district  No.  1,  until  the  debt 
should  be  discharged;  making  its  neighbors 
pay  its  debts  while  it  retained  the  benefits  of 
its  proceeds.  After  careful  examination  of 
all  the  authorities  cited,  I  can  find  none  sus- 
taining the  position  assumed. 

My  conclusion  Is  that  the  statute  In  ques- 
tion must  be  strictly  construed,  and  that  the 
right  to  tax  for  the  bonded  indebteuaess 
must  be  limited  to  the  real  estate  which  was 
taxable  as  such  at  the  time  the  bonded  in- 
debtedness was  contracted;  that  it  had, no 
prospective  operation;  that  land  at  the  time 
belonging  to  United  States  was  exempt  from 
taxation,  and  not  taxable  real  estate  at  the 
time  the  debt  was  created;  and  that  parties 
who  subsequently  acquired  the  title  took  It 
free  from  any  liability  incurred  by  reason  of 
the  debt.  The  judgment  sustaining  the  de- 
murrer and  dismissing  the  action  will  be  af- 
firmed.    Affirmed. 


(6  Colo.  App.  224) 

EVERSMAN  et  al.  v.  CLEMONS. 

(Court  of  Appeals  of  Colorado.     May  13,  1895.) 

Attachmbst  —  Claim    bt   I.ntbhvener  —  Bora 

Fides  or  Sale — Eviorkoe— Pkefbhenob 

BY  ISSOLVENT. 

1.  Plaintiffs  attached  a  stock  of  goods  as  de- 
fendant's, whidi  were  in  possession  of  and  claim- 
1x1  by  intervener  under  a  bill  of  sale  from  de- 
fendant, made  before  the  attachment.  The  in- 
ventory of  sale  to  intervener  contained  fewer 
articles,  and  was  considerably  less  in  amount, 
than  the  sheriflf's  inventory  in  attadiment.  Held. 
that  plaintiffs  were  entitled  to  their  attachment 
lien  on  the  goods  not  included  in  the  sale  to  in- 
tervener. 

2.  Defendant  sold  his  stock  of  goods  to  inter- 


vener, leased  the  store  room,  and  delivered  the 
keys  and  possession  to  him.  Held,  that  interven- 
er was  given  exclusive  possession  of  the  gooda 
sold. 

8.  Fraud  will  not  he  presumed,  but,  being 
largely  a  question  of  intention,  may  be  deduced 
from  acts  incompatible  with  honesty. 

4.  Whether  an  assignment  is  fraudulent  as 
to  creditors  is  a  question  of  Intention,  to  be  de- 
termined from  all  the  attnnding  circumstances. 

5.  An  insolvent,  in  disposing  of  the  proper- 
ty under  his  control,  may  legally  prefer  one  cred- 
itor to  another  if  he  acts  in  good  faith. 

Appeal  from  district  court,  Pitkin  county. 

Action  aided  by  attachment  by  J.  G.  Evers- 
man  and  others  against  John  A.  Richie  for 
goods  sold.  Anthony  Clemons  intervened, 
claiming  to  be  the  owner,  and  had  judgment 
Plaintiffs  appeal.    Reversed. 

0.  R.  Bell,  for  appdlants. 

REED,  Pi  J.  Appellants  (plaintiffs  below) 
brought  suit  by  attachment  In  the  county 
court  against  one  John  A.  Richie,  a  baker 
and  retail  grocer  in  the  city  of  Aspen,  to 
recover  $108.07  for  goods  sold  and  delivered. 
The  atachment  was  levied  upon  the  stock 
on  the  11th  of  December,  1S93.  Appellee 
was  a  baker,  and  had  been  employed  by 
Richie  for  nearly  a  year.  Richie  owed  him, 
as  shown  by  the  testimony,  for  such  labor, 
$369.55,  and,  being  unable  to  pay,  proposed 
to  sell  him  the  stock  of  goods.  On  the  8th 
and  9th  of  December  what  was  claimed  to 
be  an  inventory  was  taken,  a  schedule  made, 
and  the  goods  transferred  by  a  bill  of  sale. 
The  rooms  in  which  the  business  was  carried 
on  and  fixtures  were  leased  to  Intervener  for 
three  months,  and  on  the  evening  of  the  9th 
keys  and  possession  were  delivered.  On  the 
night  of  the  10th,  a  sign,  with  the  name  of 
the  interven«:  as  successor  to  Richie,  was 
placed  upon  the  building.  The  day  following, 
the  attachment  was  levied  upon  the  stock  as 
the  property  of  Richie.  The  stock  inven- 
toried, purporting  to  be  the  entire  stock, 
amounted  to  a  trifle  over  $400,  which,  after 
paying  wages  ($369.55),  left  a  balance  of 
$31.55,  for  which  appellee  gave  a  note.  Ap- 
pellee intervened  in  the  suit,  claiming  to  be 
the  owner.  There  is  no  record  of  the  proceefl- 
ing  in  the  county  court  nor  statement  of 
result,  but  appellee  appears,  inferentlally,  to 
have  taken  an  appeal  to  the  district  court, 
where  a  trial  was  had,  resulting  in  a  verdict 
as  follows:  "We,  the  jury,  find  the  issue  join- 
ed in  favor  of  Anton  Clements,  Intervener." 
Judgment  was  rendered  that  appellee  "was 
the  owner  of  the  goods  and  entitled  to  the 
possession  of  the  property  described  in  his 
petition"  and  for  costs.  From  such  judg- 
ment an  appeal  was  prosecuted  to  this  court. 

Several  errors  are  assigned,  the  first  four 
being  those  supposed  to  have  occurred  upon 
the  introduction  of  evidence.  They  ware 
so  unimportant  that  they  could  not  have  ma- 
terially Influenced  the  result,  and  will  not 
be  further  regarded.  Eight  following  are 
to  the  Instructions  of  the  court,  and  the 
balance  general.    The  jury  was  exhaustively 
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charged.  Twelve  elaborate  instructions  were 
given  at  the  request  of  respectlye  counsel. 
No  serious  errors  appear  In  them,  and  they 
are  undoubtedly  the  law  of  the  case,  so  far 
as  they  are  applicable  to  the  facts  proved. 
The  view  of  the  case  by  the  court,  and  evi- 
dently of  counsel.  Is  peculiar.  One  Impor- 
'tant  factor  In  arriving  at  a  result  appears 
to  have  been  entirely  overlooked  upon  the 
trial  and  in  appellants'  argumenli.  The  title 
of  Intervener  to  some  $400  of  stock,  invento- 
ried, scheduled,  ahd  covered  by  a  bill  of  sale, 
appears  to  have  been  sufficiently  well  es- 
tablished, and  sufficient  possession  to  have 
been  given,  to  warrant  the  finding  of  the  jury. 
The  testimony  In  regard  to  It  was  not  con- 
tradicted or  the  credibility  of  the  parties 
testifying  attacked.  The  finding  of  the  facts 
was  the  business  of  the  Jury,  and  where, 
aa  in  this  case,  the  facts  were  controverted, 
such  findings  are  conclusive. 

But  another  Important  fact  was  also  es- 
tablished,—that  the  sale  of  Richie  did  not 
embrace  the  entire  'stock.  The  officer  who 
levied  the  writ  made  an  Inventory  of  the 
goods  taken  by  him,  which  schedule  was  put 
In  evidence,  and  competent  evidence  of  the 
value  given,  by  which  it  appears  that  mncb 
of  the  stock  was  not  embraced  in  the  sale  to 
the  intervener.  The  sale  to  him  embraced 
123  enumerated  articles,  the  inventory  of  the 
sheriff  220  articles.  The  purchased  articles 
of  intervener  amounted  to  $401,  for  which 
he  paid.  The  value  of  the  entire  stock  at- 
tached was  fixed  at  $684.76,  showing  the 
value  of  the  goods  not  embraced  to  have 
been  $283.76.  The  court,  counsel,  and  Jury 
seem  to  have  regarded  the  transaction  of 
necessity  as  an  entirety,  where  the  finding 
must  be  for  either  the  attaching  creditors 
or  the  Intervener  for  the  entire  stock.  The 
charges  to  the  Jury  embraced  the  whole 
stock.  Neither  counsel  nor  court  called  the 
attention  of  the  Jury  to  the  fact  that  the  In- 
tervener conld  only  assert  title  to  the  specific 
articles  bought,  and  to  the  value  of  $401. 
Why  it  was  not  done,  the  goods  separated, 
and  the  claim  of  appellants  of  $108  enforced 
cgainst  the  excess,  is  not  explained.  As  it 
was,  the  Jury  gave  the  verdict,  and  the  court 
Judjnnent,  for  $280  worth  of  goods  he  had 
neither  bought  nor  paid  for.  For  this  error 
the  judgment  must  be  reversed. 

As  there  must  be  a  new  trial,  I  will  briefly 
refer  to  the  positions  taken  in  argument 
by  counsel  for  appellants,  appellee  not  being 
represented.  It  is  contended  that  there  was 
no  proper  and  legal  change  of  possession. 
The  change  of  possession,  and  whether  ex- 
clusive possession  was  given,  was  a  question 
of  fact  to  be  determined  by  the  Jury.  The 
question  was  submitted  under  proper  in- 
Btructions,  and  found  for  the  Intervener. 
Several  authorities  are  cited  in  support  of 
the  proposition  that  the  possession  must  be 
exclusive,  and  that  a  concurrent  or  Joint 
possession  is  not  permissible.  As  f&r  as 
shown  by  the  evidence,  the  goods  sold  were 


delivered,  and  the  vendee  was  Invested  with 
absolute  and  exclusive  possessioiL  It  is  urged 
in  argument  that  the  sale  was  collusive  and 
fraudulent  as  against  creditors,  but  there 
was  no  evidence  to  establish  fraud  or  col- 
lusion. Fraud  cannot  be  Inferred  or  implied, 
but  must  be  established,  like  any  other  fact,  by 
competent  evidence.  It  Is  true  that  to  a  great 
extent  fraud  is  a  question  of  intention,  and 
that  fraud  Is  to  be  deduced  from  the  acts 
incompatible  with  honesty.  Any  assignment 
of  property  for  the  purpose  of  hindering, 
delaying,  or  defeating  creditors  is  fraudulent; 
any  transfer  to  put  the  property  beyond 
reach  of  creditors  or  to  reserve  benefits  to 
himself  Is  fraudulent;  hence  the  question  is 
one  of  intention,  which  must  be  determined 
from  all  the  circumstances.  Otley  v>i  Maa- 
ning,  9  East,  64;  Waite,  Fraud.  Conv.  22; 
Pettibone  v.  Stevens,  16  Conn.  26;  Sturte- 
vant  V.  Ballard,  9  Johns.  342;  Lloyd  v.  Ful- 
ton, 91  U.  S.  485;  Humes  v.  Scruggs,  94 
TJ.  S.  22;  Hunter  v.  Ferguson,  8  C<^o.  App. 
287.  33  Pac.  82. 

One  legal  proposition  as  stated  by  counsel 
is  incorrect  and  restrictive.  It  Is,.  In  effect 
that  only  a  perfectly  solvent  party  can  con- 
trol and  make  a  valid  sale  of  property.  The 
law  is  the  same  whether  the  vendor  Is  solvent 
or  insolvent  So  long  as  a  debtor  retains 
control  of  his  property  he  can  legally  prefer 
one  creditor  to  another.  If  insolvent  he  can 
pay  to  one  his  entire  indebtedness,  to  an- 
other nothing,  and  such  discrimination  Is 
legal.  It  1b  only  a  questicm  of  bona  fides 
of  the  transaction.  In  this  case,  as  shown 
by  the  evidence,  and  unchallenged,  the  In- 
tervener had  worked  for  Richie  until  he 
had  due  him  $309.  Self-preservation  is  the 
first  law  of  nature.  He  became  afraid  of 
losing  the  debt;  urged  payment  Richie  was 
unable  to  pay  except  by  a  transfer  of  goods, 
and,  although  other  creditors  may  have  suffer- 
ed or  been  delayed,  he  had  a  legal  right  to 
receive  full  payment,  and,  if  discrimination 
was  a  necessity,  it  was  worthily  exercised 
in  favor  of  the  man  who  earned  It  by  honest 
continued  labor.  The  Judgment  wUl  be  re- 
versed, and  a  new  trial  ordered.    Reveraed. 


(6  Colo.  App.  US) 
JOHNSON  V.  PB0PLB.1 

(Court  of  Appeals  of  Colorado.     April  8,  1895.) 

Constitutional  I>*w — Uniformitt  o»Xaws  aSD 
Penalties— Dei.eoation  op  Powers  to  CiTtES. 

1.  The  provision  of  an  act  amending  a  city 
charter,  that,  within  the  city,  the  laws  of  the 
state,  as  to  Sunday  closiDg  of  saloons,  shnll  be 
in  force,  is  not  violative  of  Const  art  6,  S  28, 
providing  that  ail  laws  reiatinf;  to'  courts  shall 
he  general  and  of  uniform  operation  throughout 
the  state,  though  other  cities,  by  their  charters, 
had  been  given  exclusive  power  to  regulate  sncb 
matters  by  ordinance.  , 

2.  An  act  general  in  its  provisions,  aa  to 
Sunday  closing  of  saloons,  is  not  violative  of  any 
constitutional  provision  as  to  uniformity  of  pen- 
alty for  the  same  offense  because  a  less  penalty 


1  Rehearing  denied  June  10,  ISSfi. 
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is  provided  by  ordinance  in  those  cities  wliich,  by 
their  charters,  have  been  given  exclusive  power 
to  regulate  Sunday  dosing. 

Error  to  district  court,  Arapahoe  county. 

Charles  Johnson  was  convicted  of  a  viola- 
tion of  the  Sunday-closing  law,  and  brings  er- 
ror.  Affirmed. 

H.  B.  O'Reilly,  for  plaintiff  in  error.  The 
Attorney  General,  for  the  People. 

KEED,  P.  J.  On  December  5.  1892,  the 
prosecuting  attorney  filed  in  the  district  court 
an  Information  charging  plaintiff  in  error  with 
having  kept  open  a  saloon  for  the  sale  of 
liquors  on  the  Sabbath  day,  in  the  county  of 
Arapahoe,  in  this  state.  A  trial  was  bad, 
resulting  in  a  conviction  and  sentence  to  pay 
a  fine  of  $100,  and  to  stand  committed  until 
the  fine  was  paid.  The  finding  as  to  the  facts 
and  the  guilt  of  the  party  are  not  questioned. 

Counsel  for  plaintiff  In  error  says,  in  argu- 
ment, "the  record  presents  numerous  and 
highly-important  questions  of  constitutional 
law,"  but,  as  nearly  aU  of  them  had  been  de- 
cided by  the  supreme  court,  the  contention 
would  be  confined  to  the  last  plea  to  the  Ju- 
risdiction, which  is  as  follows:  "The  saloon 
referred  to  is  within  the  corporate  limits  of 
the  city  of  Denver,  Arapahoe  county,  Colo- 
rado. At  the  time  the  offense  is  charged  to 
have  been  committed,  said  city  of  Denver  had 
accepted  the  i>owers  conferred  upon  it,  under 
its  charter,  with  reference  to  dramshops  and 
the  closing  of  saloons  on  the  Sabbath  day, 
and  had  enacted  an  ordinance  In  conformity 
with  the  powers  so  conferred  and  limited, 
which  was  at  the  time  In' full  force  and  effect. 
It  was  not  In  the  power  of  the  legislature  to 
provide  in  the  charter  of  said  city  that  the 
general  laws  of  the  state  concerning  the  clos- 
ing of  saloons  on  Sunday  should  be  In  force  In 
said  city,  forasmuch  as,  In  the  charter  of 
every  other  municipality  in  the  state,  it  is 
expressly  provided  that  the  Jurisdiction  of  the 
municipal  authorities  with  reference  to  these 
matters  shall  be  exclusive,  that  the  only  means 
of  regulating  the  liquor  traffic  shall  be  by  or- 
dinance, and  that  under  such  ordinance  alone 
can  offenders  be  prosecuted  and  punished.  It 
was  beyond  the  pow.er  of  the  legislature  to 
provide  that,  for  keeping  a  saloon  open  upon 
the  Sabbath  day  in  the  city  of  Denver,  one 
may  be  fined  $500,  and  imprisoned  18  months. 
in  addition  to  what  penalties  may  be  imposed 
tinder  the  ordinances  of  the  city,  whereas,  in 
every  other  municipality  in  the  state,  the  ut- 
most limit  of  punishment  is  90  days'  Imprison- 
ment, with  absolute  Immunity  from  prosecution 
or  punishment  under  the  laws  of  the  state." 
The  second  paragraph  of  the  plea  sets  up  the 
fact  that,  by  virtue  of  the  grant  of  power  dele- 
gated to  the  municipality,  the  city  had  passed 
an  ordinance  with  reference  to  dramshops  and 
the  closing  of  saloons  on  Sunday,  which  was 
In  full  force  and  effect  at  the  time  of  the 
conviction.  It  is  inferable  from  the  third  par- 
agraph that  by  the  charter  the  sole  and  ez- 
v.40P.no.9— 37 


elusive  Jurisdiction  over  the  subject-mattw 
was  delegated  to  the  city,  and  that  the  legisla- 
ture was  without  power  to  continue  the  gen- 
eral laws  of  the  state  upon  the  same  subject  in 
force  after  granting  the  charter;  and  the  rea- 
son given  is  that  in  granting  charters  to  oth- 
er municipalities  no  such  reservation  had  been 
made,  hence  the  law  was  unconstitutional. 
The  fourth  paragraph  Is  more  In  the  line  of 
reasoning  or  argument  against  the  Justice  of 
the  law,  by  reason  of  the  penalties  for  viola- 
tion being  much  greater  under  the  state  law 
than  those  Imposed  by  municipal  ordinances 
in  other  cities  of  the  state,  and  Its  excessive 
character  is  shown  by  comparison  with  the 
ordinances  of  such  cities.  The  only  question 
presented  seems  to  be  the  constitutionality  of 
the  act  of  1801,  p.  79,  {  7.  The  balance.  In 
regard  to  the  punishment,  and  the  supposed 
discrimination  against  the  people  of  the  city 
of  Denver,  might  with  greater  propriety  be 
addressed  to  the  legislature  than  to  the  court. 
If  the  granting  of  exclusive  control  of  the  si7b- 
Ject  to  other  municipalities,  and  retaining 
state  control  in  the  city  of  Denver,  was  be- 
yond legislative  power,  by  reason  of  conflict 
and  discrimination,  the  question  arises  wheth- 
er the  charters  of  other  cities  are  void  by  rea- 
son of  the  exclusive  control  given,  or  the  char- 
ter of  the  city  of  Denver  is  unconstitutional 
by  reason  of  the  withholding  of  exclusive  con- 
trol. If  the  latter,  then  the  city  charter,  and 
not  the  general  law  of  the  state,  would  be  de- 
clared void  and  inoperative,  and  the  general 
law  would  remain  operative  and  in  full  ef* 
feet.  I  can  readily  understand  how,  under  an 
ordinance  of  the  city,  the  validity  of  the  ordi- 
nance may  be  questioned  in  regard  to  pow- 
ers conferred  and  reserved;  but  I  cannot  un- 
derstand how  the  general  law,  and  its  consti- 
tutionality, can  be  brought  in  question  in  this 
case  because  of  the  rights  reserved  to  the 
state.  This  was  a  proceeding  under  state  law. 
In  which  no  city  ordinance  was  involved.  The 
plea  that  another  court  might  have  concurrent 
Jurisdiction,  had  the  case  been  brought  there, 
would  not  oust  the  Jurisdiction  of  the  state 
court,  and  the  failure  of  the  legislature  to 
delegate  all  its  authority  could  not  abrogate  or 
Impair  the  -general  law.  Consequentiy,  If 
there  was  an  Inherent  Invalidity,  it  was  in  the 
charter,  and  could  only  be  raised  in  the  con- 
struction of  the  powers  of  the  city  under  It. 
It  Is  elementary,  if  not  axiomatic,  that  the 
general  law  of  a  state  cannot  become  void, 
unconstitutional,  or  inoperative  by  a  failure  to 
delegate  all  its  authority  to  a  municipal  cor- 
poration.  Had  the  exduslve  power  of  con- 
trol been  delegated,  such  fact  might  be  plead- 
ed to  oust  the  jurisdiction  of  the  state  court; 
but,  when  the  contention  Is  that  by  a  failure 
to  delegate  It  the  state  courts  are  deprived  of 
Jurisdiction,  It  appears  to  be  wrong  end  first. 
A  brief  statement  of  the  general  law  de- 
fining the  relations  that  exist  between  a 
state  and  municipality  may  simplify,  and 
aid  in  the  solution  of,  the  question  present- 
ed: There  is  no  contractual  relation  exlst- 
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fng  between  a  state  and  a  municipality. 
"Thoy  are  merely  government  institutions 
created  by  law  for  the  administration  of 
the  public  affairs  of  the  community."  Dill. 
Mun.  Corp.  §§  3,  19-24;  1  Mor.  Prir.  Corp. 
§  3;  Dartmouth  College  v.  Woodward,  4 
Wheat.  518;  Bonaparte  v.  Railroad  Co.,  1 
Baldw.  205,  Fed.  Cas.  No.  1,617;  Ten  EycJj 
V.  Canal  Co.,  18  N.  J.  Law,  200:  "Legisla- 
tive acts  respecting  the  political  and  gov- 
ernmental powers  of  municipal  corporations 
not  being  in  the  nature  of  contracts,  the 
provisions  thereof  may  be  changed  at  pleas- 
ure, when  the  constitutional  rights  of  cred- 
itors and  others  are  not  invaded."  Dill. 
Mun.  Corp.  ${  63,  64.  "The  power  of.  the 
legislature  to  alter  and  abolish  municipal 
corporations,  to  erect  new  corporations  In 
the  place  of  the  old,  to  add  to  the  old,  or  to 
carve  out  of  the  old  a  new  corporation,"  etc., 
and  goieral  power  over  the  coriwration,  is 
admitted  by  all,  as  a  proper  exercise  of  state 
sovereignty.  Legislative  authority  over 
municipal  corporations  Is  supreme,  except 
when  limited  by  the  constitution.  Id.  $  65. 
In  Ang.  &  A.  Corp.  §  31,  It  Is  said:  "Tbe 
legislature,  as  the  trustee  or  guardian  of  the 
public  interest,  has  the  exclusive  and  un- 
restrained control;  and,  acting  as  such,  as  it 
may  create,  so  it  may  modify  or  destroy, 
as  public  exigency  requires  or  recommends, 
or  the  public  interest  will  be  best  subserv- 
ed. Tbe  right  to  establish,  alter,  or  abolish 
such  corporation  seems  to  be  a  principle  In- 
herent in  the  v^ry  nature  of  the  Institutions 
themselves,  since  all  mere  municipal  regu- 
lations must,  from  the  nature  of  things, 
be  subject  to  the  absolute  control  of  the 
government  Such  Institutions  are  the  aux- 
iliaries of  tbe  government  In  the  important 
business  of  municipal  rule,  and  cannot  have 
thfe  least  pretension  to  sustain  their  privi- 
leges or  their  existence  upon  anything  lllie 
a  contract  between  them  and  the  legis- 
lature, because  there  can  be  no  reciprocity 
of  stipulation,  and  because  their  objects 
and  duties  are  incompatible  with  every- 
thing of  the  nature  of  contract."  See,  also, 
McKim  V.  Odom,  3  Bland,  417;  Berlin  v. 
Gorham,  34  N.  H.  266;  Robertson  v.  City 
of  Rockford,  21  111.  451;  People  v.  Wren,  4 
Scam.  273;  Sloan  v.  State,  8  Blackf.  361; 
Glrard  v.  Philadelphia,  7  Wall.  1;  Barnes 
V  District  of  Columbia,  91  U.  S.  540.  In 
People  V.  HaU,  8  Colo.  497,  9  Pac.  34,  it 
was  said:  "Tbe  general  assembly  Is  om- 
nipotent as  to  municipal  corporations  In 
this  state,  except  as  limited  or  controlled 
by  the  constitution.  It  calls  them  into  be- 
ing, and  endows  them  with  whatever  pow- 
ers and  privileges  they  possess,  and  may  at 
any  time  absolutely  end  them."  The  power 
to  create  municipal  corporations  by  special 
charters  Is  clearly  given  by  the  constitu- 
tion. In  article  15,  §  2;  and  absolute  con- 
trol over  them,  extending  to  the  right  to  al- 
ter, revoke,  or  annul  any  charter,  is  given 
by  article  15,  t  3.     What  powers  may  be 


granted,  and  what  withheld,  and  what  re- 
strictions shall  be  imposed  in  the  exercise 
of  the  powers  granted,  are  clearly  within 
legislative  control,  and  the  right  to  limit 
and  circumscribe  granted  powers  by  repeal 
of  former  grants  is  unquestionably  with  the 
legislature.  When  the  sale  of  intoxicating 
liquors  is  not  prohibited  by  the  constitution, 
the  legislature  may  confer  upon  a  munici- 
pality exclusive  i)ower  to  regulate  and 
license  the  traffic.  Huffsmlth  v.  People,  S 
Colo.  175,  6  Pac.  157;  State  v.  Andrews,  11 
Neb.  523,  10  N.  W.  410;  Bennett  v.  People, 
30  111.  389;  Village  of  Coulterville  v.  Gill«i, 
72  111.  599.  "But  general  laws  relating  to 
the  subject  are  not  Impliedly  repealed  by 
statutory  or  charter  provisions  enabling  a 
municipal  corporation  to  pass  ordinances 
regulating  the  business."  2  Beach,  Pub. 
Corp.  §  1264;  Gardner  v.  People,  20  111.  430; 
Loeb  V.  City  of  AtUca,  82  Ind.  175;  Town 
of  New  Hampton  v.  Conroy,  56  Iowa,  498, 
9  N.  W.  417.  In  article  6,  i  11,  of  the  con- 
stitution, it  Is  declared.  "The  district  court 
shall  have  original  jurisdiction  of  all  cau- 
ses both  at  law  and  equity  and  such  appel- 
late jurisdiction  as  may  be  conferred  by 
law."  Whether  or  not  the  legislature  can 
delegate  the  constitutional  power  and  func- 
tions by  It  conferred  upon  the  district  court, 
and  provide  that  an  Inferior  municipal 
court  shall  be  Invested  with  exclusive  juris- 
diction, to  tbe  exclusion  of  the  district 
court,  Is  a  question  that  we  are  not  called 
upon  to  determine;  but  we  are  satisfied 
that  a  failure  or  refusal  of  the  legislature 
to  divest  that  court-  of  Its  general  jurlsdlo* 
tion,  and  confer  It  exclusively  upon  another 
court,  violates  no  constitutional  provision, 
and  that  all  grants  to  a  municipal  corp<»«- 
tlon  are  to  be  strictly  construed,  and  that 
general  laws  prevail,  unless  abrogated  by 
specific  and  exclusive  grants  of  power  to 
the  corporation.  It  follows  that  the  reser- 
vation or  restriction  upon  exclusive  juris- 
diction of  the  municipal  corporation  by  tbe 
amendment  of  the  charter  In  1891,  that  "all 
laws  of  the  state  concerning  Sunday  clos- 
ing shall  be  In  force  In  said  city,"  was  not  a 
violation  of  the  constitution,  but  a  specific 
reservation  of  the  power  not  delegated  to 
the  municipality. 

It  Is  urged  that  It  violated  article  6,  i 
28,  of  the  constitution,  which  declares  "that 
all  laws  relating  to  courts  shall  be  general 
and  of  uniform  operation  through  the 
state."  The  law  under  which  the  appel- 
lant was  tried  and  convicted  was  the  gen- 
eral law  of  the  state,— the  penalty  the  same, 
and  the  method  of  procedure  the  same, 
throughout  the  entire  state,— unless,  as 
claimed,  In  certain  localities  exclusive  ju- 
risdiction had  been  delegated  to  municipal 
authorities.  There  Is  much  force  In  the  ar- 
gument that  the  penalty  for  the  same  of- 
fense is  not  uniform,  but  If,  as  claimed, 
certain  municipalities  have  made  the  pen- 
alty less  than  that  of  the  general  law.  tbe 
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trouble  Is  with  the  city  ordinances,  and  the 
fact  that  they  have  made  a  lighter  penalty 
oould  not  affect  the  validity  of  the  general 
law.  Uniformity  of  penalty  for  the  same 
offense  seems  to  have  been  contemplated  by 
the  constitution,  and  should  prevail,  but 
the  result  could  only  be  attained  by  legis- 
lation. Courts  are  powerless,  unless  the  re- 
sult could  be  achieved  by  declaring  all  or- 
dinances, where  the  penalty  was  less  than 
the  laws  of  the  state,  invalid  and  unconsti- 
tutional. Those  convicted  under  ordinances 
where  the  i>enalty  Is  lighter  would  hardly 
set  up  the  inequality.  ■  The  only  question 
presented  being  that  raised  by  the  plea, 
and  the  only  contention  that  the  act  of  1881 
was  unconstitutional,  by  reason  of  the  reser- 
vation of  jurisdiction  to  the  state  courts,  the 
judgment  will  be  afflrmed.     Affirmed. 


(6  Colo.  App.  294) 

KOLIi  T.  BUSH  et  al. 

(Court  of  Appeals  of  Colorado.     May  13,  1895.) 

Former  Appeal — Res  Judicata  —  Pleaoino — Ik- 
CONSISTENT  Defenses. 

1.  On  appeal  in  nn  action  by  a  discharged 
picpIoyS  to  recover  for  the  unexpired  term  under 
a  coutraet  to  render  "satisfactory  service,"  a 
judgment  for  plaintiff  was  reversed  on  the  ground 
that  his  employers  were  the  sole  judges  whether 
the  services  were  satisfactory.  SM,  that  on  a 
new  trial,  where  the  evidence  was  the  same,  it 
was  proper  to  direct  a  verdict  for  defendants. 

2.  In  an  action  by  a  servant  to  recover  for 
the  unexpired  term  under  a  contract  to  render 
satisfactory  services,  the  fact  that  defendant  al- 
leged that  plaintiff  was  not  discharged,  as  al- 
leged, bat  quit  the  service  voluntarily,  did  not 
preclude  him  from  also  asserting  as  a  defense 
that  the  services  were  unsatisfactory. 

Error  to  district  court,  Arapahoe  county. 
Action  by  John  Koll  against  William  H. 
Bush  and  W.  S.  Morse,  doing  business  as 
Bush  &  Morse.  There  was  a  judgment  for 
defendants,  and  plaintiff  brings  error.  Af- 
firmed. 

This  suit  was  before  this  court  on  a  former 
occasion.  See  Bush  v.  Koll,  2  Colo.  App.  48, 
29  Pac.  919.  Reference  will  here  be  made  to 
that  case  for  a  statement  of  the  facts.  Upon 
the  first  trial,  plaintiff  got  judgment  for 
$413.83.  An  appeal  was  taken  to  this  court, 
where  the  judgment  was  reversed,  and  cause 
remanded.  When  called  for  the  second  trial, 
counsel  for  defendant  moved  the  court  for  a 
judgment  for  the  defendants;  that,  under  the 
decision  of  the  court,  there  was  no  question 
to  be  tried. 

The  Court  (Rising,  J.):  "I  have  examined 
the  decision  of  the  court  of  appeals,  govern- 
ing this  case,  very  carefully,  and.  If  the  evi- 
dence of  the  defendants  should  be  the  same 
as  it  was  at  the  former  trial,  I  should  take 
the  case  from  the  jury,  no  matter  what  the 
plalntifTs  evidence  may  be.  Under  the  deci- 
sion, the  defendants'  testimony  Is  conclusive 
on  the  question  as  to  whether  the  plaintiff's 
services  were  satisfactory  to  them  or  not." 
Mr.     Dunklee,   counsel   for   the   plaintiff: 


"We  have  an  additional  witness  that  cor- 
roborates the  plaintiff,  Mr.  Koll,— William 
ioutz,— who  was  present  when  Koll  was  dis- 
charged, and  who  will  testify  practically  as 
Mr.  Koll  did,  that  the  defendants  were  sat- 
isfied with  plaintiff's  services,  and  that  Mr. 
Bush  expressed  himself  so  after  the  dis- 
charge, as  testified  to  by  Mr.  Koll  at  the 
former  trial." 

The  Court:  "It  would  not  make  any  differ- 
ence If  there  were  fifty  witnesses  to  the  same 
effect." 

Mr.  Dunklee:  "I  make  the  further  objec- 
tion that  the  question  as  to  whether  the  de- 
fendants were  dissatisfied  with  the  plaintiff's 
services  or  not  is  not  raised  by  the  answe-. 
That  question  Is  not  in  Issue.  They  deny 
that  they  discharged  the  plaintiff,  and  allege 
that  plaintiff  voluntarily  and  of  his  own  ac- 
cord quit  the  employ  of  defendants,  and  re- 
fused to  continue  therein." 

In  order  to  get  the  matter  properly  before 
the  court,  the  following  stipulation  was  filed: 
"It  Is  hereby  stipulated  by  the  respective 
parties  that  the  evidence  on  the  part  of  the 
plaintiff  would  be  the  same  as  at  the  former 
trial,  as  contained  In  bill  of  exceptions  on 
file  In  the  court  of  appeals,  with  additional 
evidence  of  William  Youtz,  which  it  Is  stipu- 
lated would  be  the  same  as  plaintitTs;  and  it 
is  further  stipulated  that  the  evidence  of  the 
defendants  would  be  the  same  as  at  the  for- 
mer trial." 

By  the  Court:  "In  view  of  the  decision  of 
the  court  of  appeals,  there  is  nothing  to  be 
submitted  to  a  jury  under  the  stipulation 
that  evidence  would  be  the  same  as  at  the 
former  trial,  and  the  additional  evidence 
offered  by  the  plaintiff  could  not  change  the 
result  If  the  evidence  was  In,  and  before 
the  jury,  I  should  direct  a  verdict  for  the  de- 
fendants; consequently  I  will  enter  judg- 
ment for  the  defendants  the  same  as  direct- 
ing a  verdict." 

"Now  comes  the  plaintiff  in  error  in  the 
above-entitled  action,  and  respectfully  alleges 
to  the  court  that  there  Is  manifest  error  In 
the  record  and  proceedings  aforesaid  in  this, 
to  wit:  that  the  judgment  of  the  court  Is 
against  the  law." 

Geo.  F.  Dunklee  and  O.  E.  Jackson,  for 
plaintiff  In  error.  Teller,  Orahood  &  Morgan, 
for  defendants  In  error. 

REED,  P.  J.  (after  stating  the  facts).  No 
new  factor  or  element  was  brought  into  the 
case  by  the  new  trial.  The  court  regarded 
the  decision  of  this  court,  as  conclusive  upon 
the  evidence  Introduced  upon  the  first  trial. 
There  was  no  new  evidence.  It  was  stipu- 
lated that  the  evidence  of  William  Youtz,  a 
new  witness  for  plaintiff,  would  be  the  same 
as  plaintiff's.  Such  stipulations  are  to  be 
discouraged,  as  being  too  vague  and  indefi- 
nite. There  was  much  In  plaintiff's  testi- 
mony that  others  could  know  nothing  about, 
but  It  must  be  presumed  that  the  witness 
would  testify  the  same  in  regard  to  the  facts 


Digitized  by 


Google 


580 


PAOIFIO  REPORTER,  Vol.  40. 


(Colo-.- 


and  circumstances  attending  the  quitting  of 
the  employment  by  the  plaintiff.  The  evl-v 
dence  was  conflicting  and  contradictory, — 
that  of  the  plaintiff  that  lie  was  arbitrarily 
discharged;  that  of  the  defendant  that  be 
left  voluntarily,  and  that  his  conduct  and 
dervice  had  not  been  satisfactory,  and,  fail- 
ing to  reform  It,  he  was  discharged.  In  my 
view  of  the  case.  It  was  immaterial  which 
was  the  fact  For  the  purposes  of  this  de- 
cision, as  in  the  former  case,  the  contention 
of  the  plaintiff  that  he  was  discharged  will 
be  adopted.  The  first  contention  of  plaintiff's 
counsel  is  tliat  under  the  answer  as  made 
tbere  was  no  issue  In  regard  to  the  satis- 
factory character  of  plaintiff's  services.  The 
allegations  in  the  complaint  are:  "That  on 
the  20th  day  of  August,  1888,  the  plaintiff 
entered  the  service  of  the  defendants  under 
the  said  contract,  and  served  until  the  time 
hereafter  mentioned,  discharging  all  of  his 
said  duties  faithfully,  and  performing  all  the 
terms  and  conditions  of  said  contract  on  his 
part,  and  was  willing  and  ready  to  continue 
in  such  service,  and  comply  with  all  the  con- 
ditions of  said  contract,  during  all  the  time 
mentioned  in  said  contract.  That  cm  the  9tb 
day  of  February,  1889,  although  the  plaintiff 
was  ready  and  wlUtng  to  remain  in  said  serv- 
ice, and  perform  all  of  the  conditions  of  said 
contract,  for  the  remainder  of  said  term,  the 
defendants  refused  to  aoffer  the  plaintiff  to 
continue  in  their  employ,  or  perform  tlie  con- 
ditions of  said  contract,  and  wrongfully  dis- 
charged the  plaintiff  therefrom,  without  any 
reasonable  cause  whatever,  and  have  thence 
hitherto  refused  to  employ  the  plaintiff  for 
the  remainder  of  said  term."  Disregarding 
the  allegations  in  the  answer  in  regard  to 
plaintiff's  having  voluntarily  quit  the  em- 
ployment, we  come  to  the  following:  "Deny 
that  plaintiff  rendered  good  or  satisfactory 
service,  as  in  said  complaint  stated,  and,  on 
the  contrary,  allege  that  he  did  not  render 
good  service,  and  that  the  same  was  not  sat- 
isfactory;" which  clearly  forms  an  issue  with 
the  paragraphs  of  the  complaint  stated. 
Counsel  seems  to  labor  under  the  misappre- 
hension that,  defendants  having  alleged  that 
plaintiff  was  not  discharged,  but  quit  volun- 
tarily, they  were  precluded  from  setting  up 
any  defense  or  contesting  the  demand  upon 
other  grounds.  Such  is  not  the  law  of  plead- 
ing under  the  Code.  Several  seeming  an- 
tagonistic and  contradictory  defenses  may  be 
pleaded.  They  may  be  new  matter,  not  re- 
sponsive to  any  aliei^ations  in  the  complaint; 
matters  which  at  qommon  law  were  consid- 
ered "in  avoidance,"  and,  if  not  replied  to, 
would  be  taken  as  confessed.  Ono  funda- 
mental fact  appears  to  have  been  overlooked: 
Plaintiff  declared  upon  the  contract,  and  set  it 
out  in  haec  verba  in  his  complaint  as  a  basis 
of  recovery.  He  alleged  full  compliance,  and 
could  only  recover  upon  full  proof  of  It.  The 
defendants  alleged  noncompliance  and  failure 
to  perform  it.  The  Issue  of  whether  plaintiff. 
quit  voluntarily  or  was  discharged  was  not 


the  only  or  conti'olling  issue.  The  evidence 
upon  that  point  was  conflicting,  contradic- 
tory; but,  admitting  that  he  was  discharged, 
as  the  jury  evidently  found,  then  the  right  to- 
discharge  would  control,  and  that  would  en- 
tirely depend  upon  the  legal  construction  of 
the  contract.  The  instruction  which  was 
claimed  to  have  been  erroneous  appears  to  be 
the  correct  construction  warranted  by  the 
wording  of  the  document,  and  well  sustained 
by  authority.  It  was:  "The  court  instructs- 
you  that  under  the  contract  in  evidence  in 
this  case  the  plaintiff  contracted  to  render 
satisfactory  service  to  defendants,  and  the 
defendants  had  the  right  to  discharge  the 
plaintiff  at  any  time  when  the  service  of  the 
plaintiff  was  not  satisfactory  to  them;  but 
to  entitle  defendants  to  discharge  plaintiff  on 
that  ground,  the  claim  made  by  them  that 
such  services  were  not  satisfactory  must  be 
made  In  good  faith,— that  is,  the  defendants- 
must  have  been  really  dissatisfied  with  the 
service  of  the  plalntiJCf  to  authorize  his  dis- 
charge upon  that  ground.  And  if  you  be- 
lieve from  the  evidence  that  the  defendants 
discharged  the  plaintiff  because  they  were 
really  dissatisfied  with  the  services  in  the 
line  of  his  employment,  then  you  must  find 
for  the  defendants,  and  it  is  not  necessary 
that  the  defendants  should  have  any  cause 
for  such  dissatisfaction;  but  If  you  believe 
from  the  evidence  that  defendants  were  not 
really  dissatisfied  with  the  service  of  the 
plaintiff  in  the  line  of  his  employment,  and 
that  such  claim  is  not  made  in  good  faith, 
then  defendants  were  not  authorized  to  dis- 
charge the  plaintiff  on  that  ground."  It  ap- 
pears to  have  been  entirely  disregarded  by 
the  jury,  for,  taking  all  the  testimony,-— that 
of  both  plaintiff  and  defendants,— and  it  es- 
tablishes the  fact  that  under  the  existing  cir- 
cumstances, and  as  they  had  for  some  time 
existed,  the  performance  of  the  duties  and 
services  could  not  be  satisfactory  to  either 
party  by  reason  of  continued  jarring  and  fric- 
tion, while  the  proper  prosecution  of  the  busi- 
ness of  defendants  was  so  intimately  depend- 
ent upon  the  chief  cook  and  his  subordinates, 
employed  by  him,  that  any  want  of  harmony 
or  laxity  of  discipline  was  of  necessity  de- 
structive of  business.  The  evidence  cleatiy 
shows  that  up  to  the  time  the  gas  range  was 
put  In  the  work  of  plaintiff  was  satisfactory. 
After  it  was  put  in  tbere  was  revolt,  and  at- 
tempt to  compel  removal;  and  the  fact  must 
be  rememl>ered  that  plaintiff  was  responsible 
for  the  entire  management;  hired  and  dis- 
charged subordinates,  and,  following  his 
lead,  the  whole  troop  made  war  upon  the  gas 
range.  The  evidence  of  plaintiff  is  subject 
to  grave  criticism.  In  regard  to  what  oc- 
curred between  Bush  and  himself  he  says: 
"Bush  said:  'You  get  your  money  and  get 
out.  •  •  •  Get  out  of  this  place.  Pack  up 
your  things,  and  get  out  of  here.' "  He  after- 
wards testified,  "He  said:  'Well,  John,  you 
need  not  consider  yourself  discharged;'"  but 
he  went     Mr.  Bush  testified:    "I  found  the 
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diimer  all  ready,  and,  the  hour  for  serving 
the  dinner  having  arrived,  and  everything 
off  the  gas  range  and  on  the  steam  tables 
for  serving,  I  found  the  gas,  as  nsual,  turn- 
ed on  at  full  head.  I  walked  around,  and 
turned  it  off,  and  said  in  a  very  quiet  way: 
'John,  I  don't  want  you  to  use  this  gas  ex- 
cept when  you  have  use  for  it  Don't  have 
It  turned  on  In  this  way.  I  have  been  to 
Chicago  and  other  places,  and  seen  them 
work  these,  and  I  know  all  about  it  I  know 
I  ought  to  be  able  to  tell  you.'  He  said,  'If 
you  know  so  damned  much  about  It,  you 
don't  need  my  services.'  I  said,  'No,  sir;  I 
don't,'  and  walked  out  of  the  kitchen.  That 
was  everything  that  passed  between  KoU  and 
myself."  There  is  one  significant  fact  in 
connection  with  what  occurred.  Plaintiff 
testified:  "Bush  said:  'Pack  up  your  things, 
and  get  out  of  here.'  1  says,  'All  right,'  an'' 
then,  at  that  time,  the  cooks  jumped  up  that 
were  eating  their  lunch,  and  they  said.  If  1 
was  discharged  they  would  quit  with  me." 
Plaintiff  claimed  that  the  issue  was  whether 
plaintiff  had  quit  or  had  been  discharged, 
and  yet  not  one  of  the  entire  corps  of  cooks 
who  were  present  at  the  time  was  called  to 
substantiate  plaintiff's  testimony.  The  only 
witness  called  to  support  plaintiff  was  Jos^h 
Holstein,  and  he  testified  In  a  vague  and  In- 
definite manner  as  to  what  he  had  heard,  and 
was  not  present  at  the  altercation.  Defendants 
testified  that  one  means  used  to  compel  the 
abandonment  of  the  gas  range  was  the  un- 
necessary and  wasteful  use  of  gas,  and  at  the 
time  of  the  trouble  Bush  testified  it  was  on 
In  full  force,  and  he  shut  it  off.  This  Is  un- 
disputed, and  plaintiff  said,  "I  remember  now 
that  dinner  was  ready  right  then.  With  the 
exception  of  a  little  seasoning  of  different 
dishes,  everything  was  ready."  He  also  tes- 
tified that  as  fast  as  cooking  was  completed 
the  dishes  were  taken  off  the  range,  and  pla- 
ced on  a  steam  chest;  consequently,  at  the 
time.  It  was  a  useless  burning  of  gas.  It 
will  be  observed  that  upon  the  original  trial 
the  entire  case  rested  upon  the  uncorroborat- 
ed testimony  of  plaintiff,  contradicted  by 
Bush,  and  in  important  matters  by  Morse. 

In  construing  the  contract  it  is  elaborately 
urged  that  the  clause  of  the  contract,  "The 
said  party  of  the  second  part  agrees  to  give 
his  entire  time  and  attratlon  to  the  business 
for  which  he  is  employed,  and  to  render  good 
and  satisfactory  service,"  is  meaningless,  or 
means  something  else.  The  language  is  clear 
and  unequivocal.  It  was  an  ex  parte  agree- 
ment on  the  part  of  the  plaintiff  that  his 
services  should  be  satisfactory.  To  whom,  if 
not  to  his  employers?  No  other  tribunal  was 
provided  for  to  show,  as  is  argued,  that  it 
should  have  been  satisfactory.  Tlie  business 
would  not  admit  of  delay  while  the  question 
was  submitted  to  the  courts  or  to  arbitration, 
nor  was  the  plaintiff  to  decide  the  question. 
The  clause  was  a  part  of  the  contract  relied 
on.  It  was  Inserted  for  the  purpose  for  which 
It  was  used.    If  it  meant  anything,  it  meant 


what  was  dearly  expressed,— the  right  of  de* 
feudants  to  discharge  when  the  service  was 
not  satisfactory  to  them;  and  all  specious.  In- 
genious, and  sophistical  arguments  by  counsel,- 
without  showing  some  other  clear  and  valid 
construction,  seem  a,  mere  waste  of  time  and 
words.  The  only  logical  conclusion  to  be  de- 
duced from  them  Is  that  plaintiff  should  de- 
cide whether  or  not  his  work  was  satisfactory, 
and,  if  satisfactory  to  himself,  be  could  retain 
It  to  the  end  of  the  year.  It  must  also  be  re- 
marked that  by  the  terms  of  the  contract  the 
hiring  was  monthly,  at  $130  per  month;  not 
a  lump  sum  for  a  year's  service.  The  former 
opinion  of  this  court  can  be  sustained  by  many 
additional  authorities.  In  Wood's  Law  of 
Master  and  Servant  (page  210,  S  109)  it  Is 
said:  "Of  course,  where  the  contract  express- 
ly provides  that  the  master  may  discharge  the 
servant  during  the  term.  If  he  so  elects,  hia 
election  to  discharge  him  is  sufficient,  wheth- 
er with  or  without  cause;  as,  if  he  reserves 
the  right  to  discharge  If  the  servant's  services 
are  not  satisfactory,  he  need  not  assign  any 
reason  for  the  discharge,  nor  is  any  reason 
necessary  beyond  the  bare  circumstance  that 
the  master  is  not  satisfied."  See  Schoul^, 
Dom.  llel.  !  612;  Browne,  Dom.  Eel.  124. 
In  Spring  v.  Clock  Co.,  24  Hun,  175,  suit  was 
brought  for  damages  or  imeamed  wages.  The 
contract  of  employment  was  as  follows:  "I, 
George  Spring,  agree  to  work  for  the  Ansonia 
Clock  Company  as  clock-case  maker,  for  one 
year  from  this  date,  for  the  sum  of  $1,200, 
payable  in  equal  weekly  Installments;  and 
the  Ansonia  Clock  Company  agrees  to  pay 
said  Spring  as  above,  provided  his  work  and 
services  shall  be  to  their  satisfaction.  Should 
there  be  any  disagreement,  the  installments 
are  to  be  paid  only  to  the  time  of  such  disa- 
greement, unless  an  amicable  settlement  can 
be  arranged."  Under  this  agreement  the 
plaintiff  performed  services  from  its  date  to 
the  1st  day  of  Dec»nber  following,  when  he 
was  discharged  without  assignment  of  any 
cause,  except  he  was  not  the  man  the  compa- 
ny wanted.  At  the  close  of  the  plaintiff's 
testimony  the  complaint  was  dismissed.  Up- 
on appeal  the  unanimous  opinion  of  the  court 
was:  "The  plaintiff  complains  of  this  disposi- 
tion of  the  case,  and  insists  that  under  the 
contract  some  cause  should  have  been  assigned 
for  his  dismission,  and  that  the  contract  be- 
stowed on  the  defenaant  no  power  to  dls- 
chai'ge  him  without  the  assignment  of  a, 
reason.  We  cannot  yield  assent  to  such  con- 
struction. Without  the  provision  for  that  pm-- 
pose  introduced  In  the  ccmtract,  the  law  se- 
cured to  the  defendant  the  right  to  discharge 
the  plaintiff  at  any  time  for  cause,  and  It 
must  be  assumed  that  the  provision  on  that 
subject  was  Inserted  In  the  contract  to  enable 
the  defendant  to  exercise  more  power  in  dis- 
charging than  could  have  been  exerted  In  its 
absence.  The  contract  of  the  defendant  to 
pay  Is  subject  to  the  proviso  that  the  services 
shall  be  to  Its  satisfaction,  and  that  fact  is 
subject  to  no  determination  but  the  will  of 
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tlie  company,  expressed  through  the  proper 
agency.  The  determination  of  the  question 
whether  the  services  of  the  plaintiff  under  this 
contract  were  satisfactory  belonged  entirely  to 
the  company,  subject  to  no  control  from  the 
courts.  The  will  of  tbe  company  is  the  only 
tribunal  to  which  the  question  can  be  refer- 
red." The  following  by  Barnard,  P.  J.,  con- 
curred iu  by  the  other  members  of  the  court: 
"The  fair  import  of  the  agreement  to  writing 
betwe«i  the  parties  was  that  the  hirtog  was 
to  be  for  one  year,  provided  the  plaintiff 
suited  the  defendant  as  a  workman.  The 
paper  did  not  leave  the  reason  for  the  dis- 
charge open  to  dispute.  In  case  the  defend- 
ant should  be  dissatisfied  with  plaintUTs 
'work  and  services,'  then  the  right  upon  i^in- 
tiff's  part  to  wages  should  cease.  In  other 
words,  the  employment  was  durtog  the  pleas- 
ure of  the  defendant.  The  complatot  was, 
therefore,  properly  dismissed,  and  the  Judg- 
ment should  be  affirmed,  witb  costs."  See, 
also,  Tyler  v.  Ames,  6  Lans.  280;  Hart  v. 
Hart,  22  Barb.  606;  2  Pars.  Cont  {  59;  An- 
drews v.  Belfleld,  2  C.  B.  (N.  S.)  779;  Gibson 
V.  Cranage,  39  Mich.  49;  Machine  Co.  v.  Smith, 
50  Mich.  565, 15  N.  W.  906;  McClure  v.  Brlggs, 
58  Vt.  82,  2  Atl.  58.3;  Exhaust  Ventilator  Co. 
V.  Chicago,  M.  &  St  P.  Ky.  Co.,  66  Wis.  218, 
28  N.  W.  343;  Slngerly  v.  Thayer,  108  Pa.  St 
291,  2  Atl.  230;  Seeley  v.  Welles,  120  Pa.  St 
69,  13  Ati.  736.  Aside  from  the  right  to  dis- 
charge reserved  in  the  contract,  the  testimony 
establishes  existing  tondltions—Insubordina- 
tion  and  disregard  of  orders— warranting  a 
dlschai^e,  and,  to  the  business  of  defendants. 
Imperatively  demanding  it.  No  rule  Is  bet- 
tor settled  than  that  every  contract  for  the 
hire  of  services,  whether  for  a  month,  a  year, 
a  definite  or  todeflnite  time,  is  subject  to  the 
right  of  the  employer  to  discharge  the  cm- 
ployg  for  sufficient  cause;  and  that  then  no  fu- 
ture salary  can  be  collected.  Wood,  Mast  & 
S.  iS  118,  119;  Smith,  Mast.  &  S.  60;  Hai> 
rington  v.  Bank,  1  Tbomp.  &  C.  361;  Llbhart 
V.  Wood,  1  Watts  &  S.  265;  Beach  v.  Mullto, 
34  N.  J.  Law,  343;  Champion  v.  Hartshorne, 
9  Conn.  570;  Shaw  t.  Chairttle,  3  Car.  &  K. 
25;  Turner  v.  Mason,  14  Mees.  &  W.  112; 
Horton  v.  McMurtry,  5  Hurl.  &  N.  674;  Lacy 
V.  Osbaldiston,  8  Car.  &  P.  80.  The  question 
presented  was  by  the  former  decision  res  ad- 
Judlcata;  but,  owing  to  the  fact  that  the  for- 
mer opinion  was  not  unanimous,  I  thought  It 
best  to  fnHy  review  the  case.  Instead  of  re- 
ferring to  the  former  adjudication  as  con- 
clusive. The  Judgment  of  the  district  court 
will  be  affirmed.    Affirmed, 


(6  Colo.  App.  341) 

CONSOLIDATED  HOME  SUPPLY  DITCH 

&  RESERVOIR  00.  v.  HAMLIN. 
(Court  of  Appeals  of  CJolorado.     Dec.  10,  1884.) 

Limitation  of  Aotioks— Coxtinuino  NnisAWOB— 

Percolation  of  Watbr— Measure  of  Dah- 

A0B8— Successive  Actions. 

1.  Defendant   constructed   a   ^tcfa    thronxh 

ptaintlfTs  land  over  which  it  had  secured  a  right 


;  of  way,   and,   several  years  thereafter,  by  the 
;  gradual  precolation  of  water  from  such  ditch,  ow- 
ing to  the  eliaracter  of  the  soil,  damage  resulted 
to  plaintiff's  land.     Bdd,  that  the  nuisance  was 
a  continuing  one,  and  damages  could  be  recovered 
I  for  injuries  occurring  within  six  years  before  suit. 
2.  The  fact  tliat  compensation  for  the  right 
!  of  way  taken  by  defendant  was  submitted  to  ar- 
j  bitration  at  the  time  the  ditch  was  built  did  not 
!  preclude  a  recovery  for  subsequent  injury  to  the 
I  remainder  of  the  land. 

I  3.  The  leakage  being  a  necessary  result  of 

,  the  charactOT  of  the  soil,  the  injury  arising  there- 

I  from  was  a  permanent  one.  and  the  measure  of 

damages  was  the  diminished  value  of  the  land. 

4.  Having  recovered  damages  for  such  per- 
manent injury  to  the  land,  no  further  action,  by 
reason  of  d  continuance  of  the  nuisance,  will  lie. 

Appeal   from  district  court  Larimer  county. 

Action  by  Oliver  T.  Hamlin  against  the 
Consolidated  Home  Supply  Ditch  &  Reservoir 
Ctompany.  From  a  Judgment  for  platotiff, 
defendant  appeals.     Affirmed. 

In  1882  appellant  excavated  a  ditch,  known 
as  the  "Home  Supply  Ditch,"  over  the  land 
of  appellee.  In  1883  and  1884,  It  excavated 
the  Lake  ditch,  below  and  nearly  parallel  to 
the  former,  across  the  same  land.  Both 
ditches  were  on  the  side  hill,  and  In  both, 
at  certain  x)ototB,  the  material  through  which 
the  ditches  were  excavated  was  shale,  or 
loose,  porous  rock,  at  which  points  the  ditch- 
es were  carried  around  "draws,"  or  natural 
drainage  depressions  that  led  down  upon  and 
'over  the  lower  and  better  portion  of  appel- 
lee's farm.  Of  percolation  and  damage  from 
the  upper  ditch  It  Is  unnecessary  to  speak, 
as  It  was  comparatively  slight  previous  to 
the  construction  of  the  second  ditch,  and  aft- 
er that  it  must  of  necessity  have  come 
through  and  from  the  lower  ditch.  In  nei- 
ther ditch  were  any  artificial  means  used  to 
prevent  percolation  and  wasting  of  water  at 
points  where  the  loose  material  and  charac- 
ter of  the  rock  required  that  It  should  be 
protected.  The  evidence  establishes  the  fact 
that  from  and  after  the  construction  of  the 
Lake  ditch,  the  percolation,  at  first  limited. 
Increased  In  quantity,  or  the  effect  became 
such,  by  the  continual  discharge,  as  to  sub- 
merge, or  at  least  destroy  for  agricultural 
purposes,  a  fraction  over  53  acres  of  the 
lower  and  most  valuable  portion  of  plato- 
tifC's  farm.  The  evidence  shows  that,  al- 
though the  seepage  commenced  in  1885,  there 
was  but  a  comparatively  small  amount  of 
land  injured  or  destroyed  until  1889;  that 
after  that  date  his  crops  were  destroyed; 
that,  three  or  four  years  previous  to  bring- 
ing suit,  officers  were  Informed  of  the  dam- 
age being  done,  and  at  several  times  after- 
wards; and  that  In  the  fall  of  1891  the  at- 
tention of  the  officers  was  called  to  the  mat- 
ter, and  they  agreed  to  look  It  over  and  see 
what  could  be  done,  but  no  further  action 
was  taken,  and  this  suit  was  brought.  Ap- 
pellant answered,  setting  up  as  special  de- 
fenses that  when  the  Lake  ditch  was  built 
the  value  of  the  right  of  way  across  the  land 
of  appellee  and  the  damage  to  the  balance 
of  the  estate  was  submitted  to  arbitration, 
and  a  findtog  and  award  had  In  favor  of  ap- 
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pellee,  that  the  amount  was  paid,  and  that 
the  damage  by  seepage  was  covered  by  the 
award;  consequently  that  the  action  could  not 
be  maintained;  also  pleaded  the  statute  of 
Umitationa.  The  case  was  tried  to  a  Jury, 
resulting  In  a  verdict  and  judgment  for  ap- 
pellee of  $1,200. 

B.  Lk  Oarr  and  P.  P.  Secor,  for  appellant 
Jeff.  McAnelly,  for  appellee. 

REED,  J.  (after  stating  the  facts).  A 
large  number  of  errors  are  assigned,  many 
going  to  the  admission  and  refusal  of  evi- 
dence in  establishing  the  extent  of  the  dam- 
age sustained,  others  going  to  the  instruc- 
tions of  the  court.  The  case  has  been  ably 
and  exhaustively  argued  by  counsel.  The 
court  limited  the  evidence  to  the  period  of 
six  years  before  action  brought  The  plain- 
tiff testified  that  in  1884  seepage  destroyed 
about  one  acre.  In  1885  about  three  or  four 
acres. 

The  first  contention  of  counsel  for  appel- 
lant is,  the  fact  having  been  established  of 
the  injuries  having  commenced  seven  or 
eight  years  before  bringing  the  action,  no  ac- 
tion could  be  maintained,  and  that  the  court 
erred  In  holding  that  the  action  was  based 
upon  a  continuing  nuisance,  and  that  dam- 
ages were  recoverable  for  six  years  preced- 
ing the  bringing  of  the  action.  Many  au- 
thorities are  cited  in  favor  of  the  contention, 
—most  of  them  from  the  state  of  Iowa,  two 
from  the  state  of  Illinois.  In  Van  Pelt  y. 
City  of  Davenport,  42  Iowa,  308,  cited  by 
counsd,  the  question  was  in  no  way  involv- 
ed nor  adjudicated.  In  Stodghill  v.  Railroad 
Co.,  53  Iowa.  341,  5  N.  W.  495,  plaintiff  was 
the  owner  of  land  crossed  by  a  natural 
stream.  The  railroad  company  built  an  em- 
bankment, dug  a  new  channel,  and  perma- 
nently diverted  the  stream  from  the  land  of 
plaintiff.  The  court  very  properly  held  that 
the  damage  was  entire,  and  susceptible  of  re- 
covery Immediately  upon  the  permanent  di- 
version of  the  stream,  and  that  the  plaintiff 
could  not  divide  his  claim,  and  maintain  suc- 
cessive actions.  In  Simpson  v.  Keokuli,  34 
Iowa,  568,  cited  by  counsel,  no  such  question 
was  raised.  The  case  of  Powers  v.  Council 
Bluffs,  45  Iowa,  652,  comes  nearer  than  any 
other  from  that  state  in  sustaining  the  con- 
tention. If  only  the  syllabus  is  looked  to. 
Indian  creek,  a  crooked  living  stream  of  wa- 
ter, meandered  the  street  of  the  city.  The 
city  changed  its  course  by  cutting  a  ditch  on 
the  side  of  the  street  and  diverting  it  across 
the  front  of  lots  owned  by  the  plaintiff.  The 
court  held  that,  when  the  ditch  was  dug  and 
water  diverted,  all  the  damage  had  been 
sustained,  and  an  action  would  then  lie,  that 
there  was  no  subsequent  and  continuing  dam- 
age, and  the  statute  commenced  to  run  at 
the  date  of  the  diversion,  and  the  action  was 
barred  in  five  years.  In  principle,  this  case  is 
not  distinguishable  from  Stodghill  v.  Rail- 
road Co.,  supra.    The  case  is  carefully  con- 


sidered and  the  distinction  drawn  which 
takes  the  case  at  bar  out  of  the  decision  in 
that.  The  court  says:  "The  cmly  question 
In  this  case  is  as  to  the  character  of  the 
damage.  Was  it,  as  It  accrued  from  day  to 
day,  new  damage?  If  so,  the  plaintiff  was 
entitled  under  the  evidence  to  recover  some 
damages,  although  his  right  of  action  as  to  a 
part  of  the  damages  sustained  might  be  bar- 
red. We  have  to  distinguish,  then,  between 
what  must  be  regarded  as  original  damages 
and  what  may  be  regarded  as  new  damages." 
"Van  Orsdol  v.  Railroad  Co.,  56  Iowa,  470,  9 
N.  W.  379,  was  a  suit  brought  for  the  di- 
version of  a,  stream  In  the  construction  of 
the  railroad,  whereby  sand  and  earth  were 
washed  upon  and  deposited  on  plaintiff's 
land.  Tne  defendant,  as  in  this  case,  con- 
tended that  the  Injury  complained  of  occurred 
in  1873,  when  the  railroad  was  built  and 
that  the  action  was  barred  by  the  statute  of 
limitations.  The  evidence  showed  that  no 
damage  occurred  until  1876,  and  the  court 
held  that  the  statute  did  not  run  until  the 
damage  was  done.  In  Railroad  Co.  y.  Hc- 
Auley,  121  IlL  160,  11  N.  B.  67,  counsel  seem 
to  have  overlooked  one  important  part  of  the 
decision.  The  court  in  discriminating  be- 
tween a  permanent  Injury,  where  the  whole 
damage  occurred  at  the  date  of  the  act,  and 
a  continuous  Injury  or  nuisance,  says:  "The 
continuance  of  the  Injurious  acts  is  consid- 
ered a  new  nuisance,  for  which  a  fresh  ac- 
tion will  lie;  and  although  the  original  cause 
of  action  is  barred,  damages  may  be  recov- 
ered for  the  continuance  of  the  nuisance," — 
citing  with  approval  Wood,  LIm.  Act  371. 
Thompson  v.  Reed,  48  111.  118,  though  discuss- 
ing the  statute  of  limitations,  was  in  regard 
to  bill  for  board,  and  has  no  bearing  upon  the 
question  under  discussion. 

Counsel  cite  Gould  on  Waters  (section  416), 
but  an  examination  shows  it  only  relates  to 
permanent  Injury,  complete  when  the  act  is 
done,  not  to  a  continuing  trespass  or  nui- 
sance. If  the  contention  of  counsel  is  adopt- 
ed, there  can  be  no  recovery  in  cases  of  this 
character.  Taking  the  line  of  authorities  re- 
lied upon,  we  would  find  that  the  cause  of 
action  accrued  at  the  time  the  ditch  was  ex- 
cavated. At  that  time  there  was  no  damag6 
to  compensate,  nor  could  It  have  been  fore- 
seen that.  In  the  future,  water,  percolating 
from  the  ditch,  and  by  subterranean  chan- 
nels or  courses,  upon  the  surface  of  the  un- 
derlying rock,  seeking  a  lower  level,  would 
find  a  basin  where  the  further  drainage 
would  be  stopped,  and  a  large  body  of  sub- 
terranean water,  accumulating  from  year  to 
year,  would  ultimately  extend  to  the  surface 
and  destroy  a  lai'ge  portion  of  the  farm. 
The  damages  being  long  subsequent  to  the 
building  of  a  ditch,  and  the  injury  arising 
from  causes  impossible  to  have  been  foreseen, 
and  the  extent  of  the  injury  impossible  to  de- 
termine, it  follows  that  at  the  time  of  the  con- 
struction there  was  no  cause  of  action,  and 
no  recovery  could  have  been  had,  nor  after 
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two  or  three  years,  when  the  Injury  became 
aiq)arent,  and  three  or  four  acres  of  land 
had  been  destroyed,  could  the  damage  sus- 
tained and  prospective  damage  have  been  re- 
covered, as  contended,  In  a  single  action, 
from  the  impossibility  of  Iznowlng  the  extent 
of  subsequent  Injury.  It  will  be  apparent 
that  the  damage  arose  from  the  other  class 
of  injuries.  No  suit  could  have  been  main- 
tained until  some  actual  injury  was  caused 
to  the  plaintiff  by  the  water,  resulting  from 
the  improper  construction  of  the  ditch.  The 
right  to  construct  and  operate  the  ditch  bad 
been  granted.  No  damage  could  have  been 
recovered  for  the  construction,  but  all  un- 
foreseen and  resulting  damage  from  its  op- 
eration and  improper  construction  and  con- 
tinuance could  be  recovered.  Washb.  Easem. 
691.  In  3  Bl.  Comm.  220,  It  is  said  that  ev- 
ery continuance  of  a  nuisance  Is  a  new  one 
for  which  a  fresh  action  will  He.  The  lead- 
ing English  cases  sustaining  this  docti-lne 
are  Helmed  v.  Wilson,  10  Adoi.  &  E.  503,  and 
Bowyer  v.  Coolt,  4  Man.,  Q.  &  S.  236.  In  1 
Wm.  Saund.  20,  note  1,  it  is  said,  "The  con- 
tinuing of  a  trespass  from  day  to  day  is  con- 
sidered in  law  a  sevenU  trespass  on  each 
day."  See  BattlshlU  v.  Reed,  18  C.  B.  606, 
and  Stroyan  v.  Knowles,  6  Hurl.  &  N.  454. 
In  Whitehouse  v.  Fellowes,  10  O.  B.  (N.  8.) 
765,  it  was  said:  "If  the  cause  of  action  be, 
not  the  doing  of  the  thing,  but  the  resulting 
of  damage  only,  the  period  of  limitation  is  to 
be  computed  from  the  time  when  the  plain- 
tiff sustained  the  Injury."  But  few  of  the 
leading  American  authorities  out  of  the  great 
mass  need  be  cited.  Tlie  distinction  between 
the  two  classes  of  injuries  are  fully  dis- 
cussed in  Gould,  Waters,  §  423;  Wood,  Nuis. 
M  853-856;  and  Wood,  Lim.  Act  §  180.  Of 
state  decisions,  see  Canal  Go.  v.  Lee,  22  N. 
J.  Law,  243,  where  the  court  held:  "An  ac- 
tionable nuisance  may  be  caused  by  an  act 
perfectly  lawful  in  Itself,  when  the  nuisance 
complained  of  is  only  a  consequence  of  that 
act"  It  was  also  held:  "The  statute  of  lim- 
itations is  no  bar  to  allowing  damages  done 
within  six  years,  by  a  nuisance  erected  be- 
fore the  six  years,  in  case  where  the  nui- 
sance has  not  been  so  long  continued  as  to 
raise  presumption  of  a  grant''  See,  also, 
Butler  v.  Peck,  16  Ohio  St.  334;  Railway  Co. 
V.  Franz,  43  Ohio  St  623,  4  N.  E.  88;  Town 
of  Troy  v.  Cheshire  R.  Co.,  23  N.  H.  83;  Canal 
Co.  V.  Hitchings,  65  M«.  140. 

The  conclusions  reached  are:  (1)  That 
the  court  did  not  err  in  Its  application  of  the 
statute  of  limitations  In  restricting  It  to  the 
six  years'  preceding  the  bringing  of  the  ac- 
tion; (2)  that  the  injury  being  one  that  could 
not  be  foreseen  nor  the  damage  estimated, 
no  cause  of  action  arose  from  the  construc- 
tion of  the  ditch,  such  act  being  lawful,  and 
a  cause  or  causes  of  action  only  arose  subse- 
quently, in  which  damage  to  the  time  of 
the  bringing  of  suit  only  could  be  recovered; 
(3)  that  the  nuisance  or  trespass  was  continu- 
ous, and  the  subsequent  damage  continually 


being  Incurred,  and  that  the  ditch  company 
were  liable  until  the  nuisance  was  abated 
and  the  cause  of  damage  removed;  (4j  that 
successive  suits  might  be  brought  and  main- 
tained for  the  damages  sustained  suttsequent 
to  the  former  recovery.  In  Sedg.  Dam.  (2d 
Ed.)  241,  it  is  said:  "Every  continuance  of  a 
nuisance  is  held  to  be  a  fresh  one,  and  there- 
fore a  fresh  action  will  He,"— cited  with  ap- 
proval in  Whitehouse  v.  Fellowes,  10  C.  B. 
(N.  8.)  765.  See,  also,  3  Bl.  Comm.  220';  Ca- 
nal Co.  V.  Wright,  21  N.  J.  Law,  469;  Vedder 
V.  Vedder,  1  Denlo,  257.  The  law  of  contin- 
uing nuisances  and  continuing  trefspasses  is 
admittedly  the  same.  The  case  of  Water 
Co.  V.  Middaugh,  12  Colo.  434,  21  Pac.  565, 
cannot,  as  supposed  by  counsel,  be  consid- 
ered as  conclusive  of  this  case.  There  Is 
enough  in  that  opinion  to  take  this  case  out 
of  its  operation.  It  is  said:  "It  follows  that 
appellee  should  have  been  limited  in  .his  re- 
covery to  such  Injuries  as  resulted  from  neg- 
ligence or  want  of  care  In  the  construction 
of  appellant's  ditch  and  reservoir,  or  in  the 
subsequent  use  of  the  same,  and  It  was  er^ 
ror  to  permit  the  jury  to  consider  and  al- 
low damages  for  seepage  and  leakage  not  re- 
sulting from  such  negligence  or  want  of 
care."  This  puts  the  decision  in  harmony 
with  the  great  number  of  American  deci- 
sions, and  also  the  English  cases.  In  White- 
house  V.  FeHowes,  10  C.  B.  (N.  S.)  765,  It 
was  said  by  the  learned  court:  "But  if 
•  •  •  the  damage  which  accrued  to  the 
plaintiff  was  caused  by  the  negligence  of  the 
defendants  they  would  be  responsible."  This 
case  was  put  fairiy  upon  negligence  in  con- 
structing the  ditch  and  its  subsequent  op- 
eration. Undoubtedly,  in  the  Middaugh  Case 
the  law  was  properly  applied  to  the  facts 
proved,  but  in  all  of  this  class  of  cases  each 
case  must  depend  upon  its  own  facts  as  es- 
tablished. 

In  nearly*  all  of  this  class  of  cases  the  con- 
demnation proceedings  and  award  of  dam- 
ages precede  the  construction  and  presumes 
the  work  will  be  properly  constructed  and 
operated.  The  doctrine  contended  for  would 
be  monstrous.  To  hold  that  by  reason  of 
damages  allowed  for  right  of  way  and  what 
Inconvenience  and  detriment  could  be  fore- 
seen, a  party  was  concluded  and  barred  from 
the  recovery  of  damages  unforeseen,  and 
arising  from  faulty  construction  and  want  of 
proper  protection,  would  be  to  hold.  In  ef- 
fect, that  by  the  purchase  of  a  right  of  way 
the  purchaser  became  the  owner  of  the  en- 
tire estate,  and  that  if  the  line  of  the  canal 
was  upon  the  line  of  the  higher  part  of  the 
farm,  the  entire  farm  could  be  made  sub- 
servient and  destroyed  with  impunity,  be- 
cause, if  It  could  be  held  to  cover  one  or  five 
acres  destroyed,  there  would  be  no  limit  ex- 
cept the  extent  of  the  tract  In  England  the 
rule  Is  well  and  concisely  stated  In  Railroad 
Co.  v.  Evans,  15  Beav.  322,  to  be  that  the  or- 
dinary damage  is  Included  In  the  assess- 
ment,  but  that  "any  future  extraordinary 
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damage  Is  not  Intended  to  be  Included  In  It" 
See,  also,  Lawrence  v.  Railroad  Co.,  16  Q.  B. 
«43,  and  Rex  v.  Railroad  Co.,  3  Add.  &  B. 
683.  American  authorities  are  In  harmony 
with  It  Counsel  cite  and  rely  upon  Mills, 
Bm.  Dom.  S  216:  "All  damages  are  presum- 
ed to  have  been  considered  in  the  assess- 
ment,"—but  failed  to  turn  to  section  217: 
"Damages  arising  afterwards,  unforeseen 
damage,"  where  the  text  and  numerous  au- 
thorities fully  sustain  the  conclusion  we 
i-each.  Sec  Eaton  v.  Railroad  Co.,  51  N,  H. 
504,  where  it  is  said:  "The  fact  that  the  par- 
ties making  the  assessment  did  not,  or  could 
not,  anticipate  the  damage,  does  not  Include 
the  right  to  damages."  "Such  damages  may 
be  recoTered  by  common-law  action.  If  not 
within  the  purriew  of  the  parties  making 
the  assessment."  Eaton  t.  Railroad  Co.,  su- 
pra; Calhoun  v.  Palmer,  8  Grat  88;  Whlt- 
worth  V.  Puckett,  2  Grat  528.  "The  fact 
that  the  loss  was  not  suffered  within  a 
short  time  after  the  construction  of  the  road 
does  not  make  it  any  the  less  a  taking.  The 
testimony  must  depend  upon  the  Injurious 
effect  and  not  on  the  length  of  time  neces- 
sary to  produce  the  effect"  Eaton  t.  Rail- 
road Co.,  supra;  Canal  XjO.  y.  Spears,  16 
lad.  441. 

The  amount  of  compensation  for  land  taken, 
and  damage  to  balance  of  the  estate,  was  sub- 
mitted to  arbitration,  an  award  made,  and  the 
amoimt  accepted.  It  is  urged  that  this  is  con- 
clusive, and  that  such  award  anticipated  and 
covered  all  future  damage.  It  would  be  suf- 
ficient to  say  that  the  subsequent  damages 
arising  from  the  contingency  of  the  peculiar 
character  could  not  have  been  foreseen,  an- 
ticipated, or  considered.  That  it  was  not  con- 
sidered or  anticipated  was  shown  by  the  evi- 
dence of  one  of  the  arbitrators.  A  further 
sufficient  answer  would  be  that  no  such  ele- 
ment of  damage  was  embraced  in  the  submis- 
sion of  award. 

It  Is  contended  at  great  length,  In  argu- 
ment, that  the  plaintiff  could  not  maintain 
his  action  because  the  property  Injured  had 
bpen  conveyed  by  deed  of  trust  to  secure  bor- 
rowed money.  No  proof  was  made,  nor  was 
[here  any  plea  or  Issue.  So  far  as  the  record 
Is  concerned,  It  seems  to  have  rested  entirely 
upon  a  ptatement  of  the  facts  to  the  court  by 
counsel  for  appellant  during  the  trial.  The 
evidence  showed  appellee  to  have  been  in  pos- 
session, previous  to  and  during  the  time  Uie 
Injuries  occurred,  and  still  In  the  possession 
at  the  bringing  of  suit  and  trial,  which  was 
sufficient  in  an  action  of  trespass  against  a 
party  not  asserting  title.  This  principle  Is  so 
well  settled  that  authorities  in  Its  support 
are  hardly  necessary,  but  see  Carney  v.  Reed, 
11  Ind.  417;  Look  v.  Norton,  55  Me.  103; 
Chicago  V.  McGraw,  75  111.  566;  Darling  v. 
Kelly,  113  Mass.  29;  Bac.  Abr.  tit  "Tres- 
pass"; Wat  Trespass,  $  772. 

It  is  also  urged  that  the  court  erred  In  re- 
gard to  the  proper  measure  of  damages,  .lUd 
Improperly  admitted  evidence  of  the  value  of 


the  land  destroyed  and  the  subsequ^it  de- 
preciation of  the  entire  estate  by  reason  of 
the  Injury.  In  cases  of  this  kind  several  dif- 
ferent methods  may  be  adopted  to  furnish  the 
Jury  data  upon  which  to  base  a  verdict:  (1) 
The  depreciated  value  of  the  estate  by  reason 
of  the  trespass;  (2)  the  rental  value  of  the 
land;  fS)  the  destruction  of  crops,  and  value 
of  the  use  of  the  land  to  the  proprietor.  Nel- 
iher  is  held  proper  to  the  exclusion  of  others. 
The  true  rule  seems  to  have  been  stated  in 
Seely  v.  Alden,  61  Pa.  St  302:  "In  general 
tbe  rule  for  the  measure  of  damages  In  cases 
of  tort  may  be  said  to  be  that  which  aims  at 
actual  compensation  for  the  injury,  and  what- 
ever ascertains  this  is  proper  evidence  to  be 
submitted  to  the  Jury."  See  Water  Ca  v. 
Hartman,  38  Fac.  62,  recently  decided  In  this 
coiurt  not  yet  officially  reported,  and  authori- 
ties cited.  In  this  case  evidence  of  crops 
lost,  the  value  of  the  use  of  the  land  to  the 
owner  during  the  time,  or  the  rental  value, 
was  sufficient  to  warrant  the  verdict  We 
cannot  know  whether  the  destruction  of  the 
land  and  diminished  value  of  the  estate  was 
considered  by  the  jury  at  all  in  estimating  the 
damages.  We  do  not  think  there  was  any  se- 
rious error  In  the  court's  instructions  given, 
or  in  its  refusal  to  give  those  asked,  or  that 
any  serious  error  occurred  upon  the  trial  to 
warrant  a  reversal  of  the  Judgment  Affirm- 
ed. 

On  Rehearing. 

(June  10,  1895.) 

THOMSON,  J.  It  Is  contended,  in  support 
of  this  petition  for  rehearing,  that  our  de- 
cision Is  in  conflict  with  the  decision  of  the 
supreme  court  In  the  case  of  Water  Co.  v. 
Mlddaugh,  12  Colo.  434.  21  Pac.  565.  I  do 
not  think  ttiat  decislcm  has  any  application 
whatever  to  this  case.  That  was  an  action 
for  damages  occasioned  by  water  percolating 
through  the  banks  and  bottom  of  the  defend- 
ant's canal,  under,  through,  and  upon  the 
lands  of  the  plaintiff.  It  appeared  from  the 
pleadings  that,  at  the  time  the  canal  was  con- 
structed, a  proceeding  was  Instituted  by  the 
defendant  In  the  county  court  of  Arapahoe 
county  to  condemn  a  right  of  way  for  It»^ 
canal  over  the  plaintiff's  lands,  in  which  there 
was  judgment  of  condemnation,  and  an 
award  to  the  plaintiff  of  $2,163.75  for  the  land 
taken,  and  $1,500  as  damages  to  the  land  not 
taken.  These  sums  were  accepted  by  the 
plaintiff.  The  amount  of  the  award  was  in 
excess  of  the  Jurisdiction  of  the  county  court, 
but  the  supreme  court  held  that  the  plaintiff, 
by  accepting  and  retaining  the  money,  es- 
topped himself  from  questioning  the  valldltj' 
of  the  Judgment,  and  treated  the  proceeding 
as  if  it  had  been  conducted  In  a  cotirt  of  com- 
petent Jurisdiction.  The  law  governing  con- 
demnation proceedings  Is  exhaustively  dis- 
cussed by  Mr.  Justice  Hayt,  who  delivered 
the  opinion,  and  the  conclusion  reached  that 
all  damages  consequential  upon  seepage 
from  the  canal,  and  not  resulting  from  its  neg- 
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ligent  or  tinsklllfiil  c<m8tructlon  or  use,  were 
or  should  have  been  included  In  the  award, 
and  were  therefore,  by  the  judgment  In  con- 
demnation, res  adjudlcata.  This  conclusion  Is 
expressly  based  upon  the  provision  of  the  stat- 
ute that  In  condemnation  proceedings  the 
owner,  or  those  Interested  in  the  real  estate 
taken,  shall  be  awarded  damages,  not  only 
for  the  land  or  property  taken,  but  also  the 
damages,  If  any,  to  the  residue  of  the  land  or 
property.  The  utmost  extent  to  which  the  de- 
cision goes  is  that,  by  virtue  of  the  language 
of  the  statute,  all  the  damages,  present  and 
prospective,  that  are  the  natural,  necessary, 
or  reasonable  Incident  of  the  improvement, 
will  be  conclusively  presumed  to  have  been 
assessed  in  the  condemnation  proceedings, 
and  cannot  be  relitlgated.  The  feature  of  con- 
demnation does  not  exist  in  the  case  at  bar, 
and  the  presumption  by  which  a  Judgment  in 
a  condemnation  proceeding  concludes  the  par- 
ties and  the  court  is  not  present.  When  the 
Home  Supply  ditch  was  constructed,  a  con- 
tract was  entered  into  between  the  Home 
Supply  Ditch  Company  and  the  plaintiff,  in 
reference  to  his  compensation  and  damages 
for  the  construction  of  that  ditch  across  his 
land.  The  contract  does  not  appear  to  have 
been  In  writing.  Of  course,  what  its  terms 
were,  whether  these  damages  were  included 
in  it,  and  whether  it  was  carried  out,  were 
questions  of  fact  to  be  determined  upon  the 
evidence.  It  could  not  bind  the  parties  ex- 
cept as  to  the  matters  embraced  In  it,  and 
wliat  those  were  could  be  ascertained  only  by 
an  investigation  of  the  facts.  The  differences 
between  the  parties  on  account  of  the  con- 
struction of  the  Lake  ditch  were  submitted 
to  arbitrators.  The  agreement  of  arbitration 
and  the  award  are  as  follows: 

"Agreement  to  Arbitrate. 

"Wiiereas,  a  controversy  exists  between 
(he  above  named,  the  Consolidated  Homo 
Supply  Ditch  and  Reservoir  Company,  a  cor- 
poration, duly  organized  and  existing  under 
and  bv  virtue  of  the  laws  of  the  state  of 
('olorado,  and  Oliver  T.  Hamlin,  which  con- 
troverey  may  properly  be  the  subject  of  a 
civil  action  between  said  parties.  And  where- 
as, the  said  controversy  relates  to  the  amount 
of  damages  resulting  to  the  said  Oliver  T. 
Hamlin  by  the  reason  of  the  coustruction  of  a 
certain  irrigating  ditch,  called  the  'Lake 
Ditch,'  on  and  through  the  following  describ- 
ed premises  of  the  said  Hamlin  by  the  said 
the  Consolidated  Home  Supply  Ditch  and 
Resei-voir  Company,  that  is  to  say:  The 
right  of  way  for  the  said  ditch  through  the 
east  half  of  the  southwest  quarter  of  sec- 
tion thirty-four,  township  Ave  north,  of  range 
sixty-nine  west;  the  southeast  quarter  of  the 
same  section;  the  south  half  of  the  northeast 
qimrter  of  same  section;  and  the  southeast 
quarter  of  the  northwest  quarter,  same  sec- 
tion,—all  in  Larimer  county,  Colorado;  also, 
damages  for  the  condemnation  of  a  basin  or 
lake  called  the  'Godwin  Lake,'  and  the  land 


upon  which  said  lake  is  located,  owned  by 
the  said  Hamlin.  Said  lake  located  upon  the 
following  described  lands:  Part  of  the  south 
half  of  the  southwest  quarter  section  number 
thirty-four,  township  five  north,  of  range 
sixty-nine  west,  the  northeast  quarter  of  the 
northeast  quarter  of  section  number  four,  and 
the  northwest  quarter  of  the  northwest  quar- 
ter of  section  number  three,  township  four 
north,  of  range  sixty-nine  west.  In  Larimer 
county,  Colorado.  Said  basin  more  fully 
shown  by  plat  thereof  attached,  and  made 
a  part  of  this  contract,  marked  Exhibit  A,  as 
well  as  plat  of  line  ditch:  It  Is  therefore 
fully  agreed  by  the  said  the  Consolidated 
Home  Supply  Ditch  and  Reservoir  Company 
and  Oliver  T.  Hamlin  that  they  hereby  sul>- 
mlt  all  matters,  and  all  matters  of  difference 
above  mentioned,  in  relation  to  the  said  right 
of  way  and  said  reservoir,  to  the  following 
named  arbitrators,  that  is  to  say:  John  Sul- 
livan, John  Hahn,  and  Warren  Bllnn,  who 
are  to  meet  for  said  purpose  at  the  office  of 
James  M.  Aldrick,  in  the  town  of  Loveland, 
Larimer  county,  Colorado,  at  10  o'clock  a. 
m.,  on  the  9th  day  of  November,  A.  D.  1883, 
and  they  agree  to^  abide  the  award  of  said 
arbitrators,  and  t£at  the  award  of  the  said 
arbitrators,  when  made,  may  be  filed  by  the 
successful  party  with  the  clerk  of  the  dis- 
trict court  of  Larimer  county,  Colorado,  in 
the  Second  Judicial  district  of  said  state,  as 
a  basis  of  a  Judgment,  and  that  an  execution 
may  be  Issued  for  its  collection.  In  testi- 
mony whereof  the  said  the  Consolidated 
Home  Supply  Ditch  and  Reservoir  Company 
has  caused  its  corporate  name  to  be  hereto 
signed  by  Its  president,  and  its  corporate 
seal  to  be  hereto  affixed  by  its  secretary,  and 
the  said  Oliver  T.  Hamlin  has  hereunto  sub- 
scribed his  name,  this  7th  day  of  November, 
A.  D.  1883.  The  Consolidated  Home  Supply 
Ditch  and  Reservoir  Company,  [Seal]  by 
C.  J.  Chapman,  as  President  Oliver  T. 
Hamlin. 
"Attest:    E.  S.  Allen. 

"Award. 

"We,  the  undersigned  arbitrators,  appoint- 
ed by  the  submission  hereto  auuexud,  liav- 
ing  met  at  the  office  of  James  M.  Aldrick, 
in  the  town  of  Loveland,  at  10  o'clock  a.  m., 
Friday,  Novemlier  9,  1883,  and  after  having 
been  duly  sworn,  we  proceeded  to  hear  the 
allegations,  evidence,  and  arguments  of  the 
parties,  and  after  hearing  the  same,  and  l>e- 
ing  fully  advised  in  the  premises,  to  make 
the  following  award:  (1)  We  award  to  Oliver 
T.  Hamlin,  as  damages  for  the  right  of  way 
for  the  ditch  described  in  the  contract  here- 
to attached,  fifty-two  feet  wide  along  the 
Hue  thereof,  as  now  surveyed  and  marked  by 
furrows,  five  hundred  and  sixty  dollars.  (2) 
We  award  to  the  said  Hamlin,  as  damages 
for  the  said  lake  taken,  described  in  the  con- 
tract hereto  attached,  two  hundred  dollars. 
(3)  We  make  a  total  award  to  the  said  Ham- 
lin for  all  damages,  and  pay  of  arbitrators^ 
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■even  hundred  and  alxty-nlne  dollars.  Tbls 
November  9,  1883.  The  said  a^ard  shall  be 
binding  upon  the  said  company  when  the 
said  Hamlin  shall  cause  to  be  deeded  to  said 
company  the  title  to  said  right  of  way,  and  a 
deed  to  the  right  of  way  through  the  land 
known  as  the  'Godwin  Lake,'  together  with 
a  release  and  conveyance  to  said  company  by 
the  Godwin  Reservoir  Company  of  all  its 
rights  and  franchises.  James  Sullivan.  John 
Hahn.    Warren  Bllnn." 

From  the  statement  of  the  controversy  in 
the  agreement.  It  seems  reasonably  clear  that 
the  difference  between  the  parties  was  con- 
cerning the  right  of  way  through  the  plain- 
tiff's land  and  the  Godwin  lake  or  reser- 
voir, which  it  appears  had  already  been  ap- 
propriated by  the  defendant.  But  the  sub- 
mission Itself  is  explicit  upon  the  subject  It 
submits  to  the  arbitrators  tbe  matters  of 
difference  In  relation  to  tbe  right  of  way  and 
the  reservoir,  and  no  other  matters. .  Tbe 
damages  awarded  are  for  the  right  of  way 
and  the  lake,  and  nothing  else.  The  question 
of  damages  to  the  residue  of  tbe  land  was 
not  submitted  or  passed  upon.  It  probably 
did  not  occur  to  tbe  parties  that  the  remain- 
der of  tbe  land  would  ever  sustain  any  in- 
Jury  In  consequence  of  the  ditches,  because, 
as  yet,  there  was  nothing  to  Indicate  It  The 
seepage  which  occasioned  It  did  not  com- 
mence until  1885.  Tbe  arbitration  proceed- 
ings, therefore,  present  no  obstacle  to  a  re- 
covery by  the  plaintiff  in  this  action.  As  far 
as  the  ditches  are  concerned.  It  Is  clear  from 
tbe  plaintiff's  testimony  that  there  was  no 
negligence  In  their  construction,  and  there 
Is  no  evidence  of  their  subsequent  negligent 
management;  but  tbe  question  of  negligence 
is  not  In  this  case,  and  all  allegations  con- 
cerning it  in  the  complaint  may  be  rejected 
as  surplusage.  I  think  the  evidence  of  the 
diminished  value  of  the  land.  In  consequence 
of  the  seepage,  was  properly  received.  Dam- 
ages occasioned  by  a  nuisance  which  Is  not 
of  a  permanent  character  are  measured  by 
the  loss  suffered  before  the  commencement 
of  the  suit;  but  where  It  is  permanent  all 
damages  resulting  from  It  are  recoverable  In 
one  action,  and  the  diminished  value  of  the 
property  affected  by  it  Is  their  proper  meas- 
ure. It  is,  perhaps,  not  always  easy  to  make 
tbe  distinction;  but  tbe  court  In  Town  of 
Troy  V.  Cheshire  R.  Co.,  23  N.  H.  83,  lays  down 
the  following  rule,  which  seems  to  me  to  be 
founded  in  reason,  and  which  can  be  readily 
applied  to  this  case.  It  Is  as  follows: 
"Wherever  the  nuisance  Is  of  such  a  char- 
acter that  Its  continuance  Is  necessarily  an 
Injury,  and  where  It  is  of  a  permanent  char- 
acter, that  will  continue  without  change 
from  any  cause  but  human  labor,  there  the 
damage  is  an  original  damage  and  may  be  at 
once  fnlly  compensated,  since  the  injured 
person  has  no  means  to  compel  the  individual 
doing  the  wrong  to  apply  the  labor  necessary 
to  remove  tbe  cause  of  Injury,  and  can  only 
canae  tt   to   be  done,  U  at  all,  by  tbe  ex- 


penditure of  his  own  means."  See.  also^ 
Powers  V.  Council  Bluffs,  45  Iowa,  652.  Tbe 
ditches  In  question  are  necessary  to  render 
the  land  through  which  they  pass  productive. 
The  country  requires  tbem,  and  It  la  pre- 
sumed that  they  will  be  maintained  for  an 
Indefinite  period  of  time.  The  evidence  la 
that  they  were  constructed  In  tbe  ordinary 
and  usual  manner,  and  that  the  seepage  Is  a 
necessary  result  of  the  character  of  the  land. 
The  seepage  will  therefore  continue,  and  the 
same  injury  result  from  It,  as  long  as  the 
ditches  are  used.  The  cause  of  the  Injury  is 
permanent  and  therefore  the  Injury  Itself 
Is  permanent  Tbe  evidence  of  the  diminu- 
tion In  the  value  of  the  land  was  properly 
received,  the  Instructions  submitted  the 
question  Involved  fairly  to  the  Jury,  and  tbe 
verdict  must  be  assumed  to  Include  the  en- 
tire damage  sustained;  so  that  the  plaintiff 
will  be  entitled  to  no  further  action  by  reap 
son  of  a  continuance  of  the  nuisance.  I 
think  the  Judgment  was  rightly  affirmed.  All 
tbe  Judges  concurring. 


0  Colo.  A.  233) 
CITY  OF  DENVER  v.  AARON.t 
(Court  of  Appeals  of  Colorado.     March  11, 
1885.) 

▲OnOR  AOAIXBT  ClTT  —  DKFECTIVa  BtBKBT— EX- 
OAVATIOR  BT  WaTBR  COMPANT— NOTICB 

ov  Deveots. 
Tie  dty  conndl  granted  a  license  to  a 
water  company  to  lay  its  pipes  under  the  surface 
of  tbe  streets,  and  prorided  by  oidiDance  that 
the  water  company  sooold  save  the  dty  harmless 
from  all  loss  through  negligence  in  excavating 
the  streets,  and  that  whenever  the  water  com- 
pany should  open  any  street  it  sbonld  restore  It 
to  as  good  condition  aa  before,  and,  in  case  of 
failure  to  do  so  fw  24  hours,  notice  should  be 
given  to  the  company  to  do  so  by  the  officer  hav- 
ing charge  of  the  streets,  and  in  case  of  default 
after  notice  the  street  would  be  pot  in  order  by 
the  dty  at  the  company's  expense.  Tlie  com- 
pany filled  an  excavation  so  loosely  that  some 
days  afterwards,  while  driving  across  the  street, 
the  wheels  of  plaintiff's  wagon  sank  therein,  and 
plaintiff  was  uijared.  BM  that  though  notice 
of  tbe  defective  condition  of  the  street  was  nn- 
necessary  to  render  the  dty  liable,  it  would  be 
presumed  to  have  had  notice  by  virtue  of  its  own 
ordinance. 

Appeal  from  district  court,  Arapahoe  coun-- 
ty. 

Action  by  Mendall  Aaron  against  the  city 
of  Denver  for  personal  Injuries.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

A  B.  Seaman  and  Louis  K.  Pratt,  for  ap- 
pellant Sullivan  &  May  and  Cbarles  O. 
Patton,  for  appelleei 

THOMSON,  J.  Mendall  Aaron  brought 
this  action  against  tbe  city  of  Denver,  a  mu- 
nicipal corporation,  to  recover  damages  for 
Injuries  received  by  blm  by  reason  of  tbe 
dangerous  condition  In  which  an  excavation 
In  one  of  Its  streets,  made  by  the  Denver 
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Water  Company,  was  suffered  to  remain. 
I'he  facts  in  evidence  were  undisputed,  and 
the  court  directed  a  verdict  In  plaintiff's  fa- 
vor for  such  amount  as,  In  the  opinion  of  the 
Jury  from  the  evidence,  would  compensate 
him  for  his  Injuries.  The  instructions  upon 
the  question  of  damages  are  unobjectionable. 
They  correctly  stated  the  law  applicable  to 
tiie  facts,  and  the  decision  of  the  case  here 
turns  upon  the  action  of  the  court  in  direct- 
ing a  verdict  The  facts  are  as  follows:  On 
the  10th  day  of  April,  1800,  an  ordinance  was 
adopted  by  the  city  council  of  the  defendant 
granting  to  the  Denver  Water  Company  the 
right  and  privilege  of  laying  down,  continu- 
ing, and  maintaining  water  pipes,  valves, 
hydrants,  and  apparatus  for  the  conveyance 
and  distribution  of  water  In,  upon,  along, 
and  through  certain  of  the  streets  of  the 
city,  including  the  street  upon  which  the 
injuries  were  received.  Section  3  of  this 
ordinance  reads  as  follows:  "Sec.  3.  The 
Denver  Water  Company,  its  successors  and 
assigns,  shall  at  all  times,  save  and  hold  the 
city  harmless  of  and  from  all  loss,  cost  or 
damage  to  person  or  property,  occasioned  by 
any  negligence  In  the  excavation  of  any 
street,  lane,  alley  or  public  place,  within  the 
city,  made  by  it  In  the  laying  of  any  of  its 
malns,^  pipes,  valves,  or  other  apparatus. 
And  whenever  the  said  the  Denver  Water 
Company,  Its  successors  or  iassigns,  shall 
oi>en  or  cause  to  be  opened  any  street,  lane, 
alley  or  other  public  place  for  laying  any 
mains,  pipe,  valve  or  hydrant,  or  other  ap- 
paratus, it  shall  forthwith,  restore  the  same 
to  as  good  condition,  as  the  same  was  In  be- 
fore any  such  opening,  at  its  own  expense, 
and  in  case  of  any  failure  so  to  do,  for  a 
space  of  twenty-four  hours  after  the  laying 
of  such  main,  pipe,  hydrant,  valve  or  other 
apparatus  shall  be  completed,  notice  shall 
be  given  to  the  said  company  so  to  do,  by 
the  officer  for  the  time  Being  having  charge 
of  the  streets  in  said  city;  and  in  case  of 
default  for  twenty-four  hours  after  such  no- 
tice, the  said  street  may  be  put  in  such  order 
by  the  said  city,  but  at  the  expense  of  the 
said  comimny."  The  excavation  In  question 
was  made  in  pursuance  of  the  grant  con- 
tained In  the  ordinance,  but,  although  it  was 
filled  to  the  level  of  the  surface  of  the  street, 
and  seemed  to  be  safe  and  in  good  condition, 
the  filling  was  loosely  thrown  in,  so  tliat 
wlieels  of  vehicles  upon  striking  it  would  Im- 
mediately sinl:;  thus  leaving  the  place  In  a 
dangerous  condition,  and  all  the  more  dan- 
gerous because  It  was  apparently  safe.  On 
the  18th  day  of  June,  1891,  some  days  after 
the  filling  was  done,  the  plaintiff,  while  cross- 
ing the  street  in  a  wagon,  at  the  Intersection 
of  another  street,  came  upon  the  place  where 
the  excavation  had  been  made,  without 
knowledge  of  its  unsafe  condition,  and,  upon 
striking  the  insufficient  filling,  the  front 
wheels  suddenly  sank,  throwing  him  out  of 
the  wagon,  and  causing  the  Injuries  com- 
plained oC 


The  duty  of  keeping  Its  streets  in  repair 
and  In  reasonably  safe  condition  for  travd 
In  the  usual  modes  rests  primarily  upon  the 
municipality,  and  It  must  answer  for  any 
Injury  occasioned  by  Its  neglect  of  such  duty. 
This  duty  cannot  be  avoided,  suspended,  or 
cast  upon  others  by  any  act  of  Its  own.  2 
Dill.  Mun.  Corp.  §  1024.  Notice,  actual  or 
implied,  of  an  obstruction  or  defect  in  a 
street,  occasioned  by  accident,  or  by  the  act 
of  a  wrongdoer,  must  be  brought  home  to  the 
city,  before  any  liability  can  be  fastened  up- 
on it;  but  It  cannot  defend  upon  the  ground 
of  want  of  notice  where  the  act  Is  done  by 
Itself  or  by  Its  authority.  If  it  authorizes 
dangerous  excavations  to  be  made  in  its 
streets,  either  by  contractors  directly  under 
it  or  by  persons  to  whom  license  for  the  pur- 
pose is  granted,  it  cannot  unburden  Itself  of 
its  responsibility  upon  those  by  whom  the 
work  is  done.  If  it  permits  others  to  tear 
up  its  streets,  It  is  its  duty  to  see  that  they 
do  the  work  in  a  safe  manner.  It  is  imma- 
terial what  measure  of  control  of  the  work 
it  has  reserved  In  Itself;  nor  does  its  liabili- 
ty rest  ui)on  the  doctrine  of  respondeat  supe- 
rior. Being  charged  with  the  care  of  its 
streets,  it  cannot  relinquish  its  supervisory 
control  of  them;  and,  whether  it  places  them 
In. a  dangerous  condition  Itself,  or  permits 
others  to  msQce  them  dangerous,  it  is  equally 
responsible.  2  Dill.  Mun.  Cch^.  i  1027; 
Storrs  V.  Utlca,  17  N.  Y.  104;  Russell  v. 
Inhabitants  of  Columbia,  74  Mo.  430;  Hani- 
ford  V.  City  of  Kansas,  103  Mo.  172,  13  S.  W. 
753;  Boucher  v.  City  of  New  Haven,  40  Conn. 
456. 

But,  waiving  the  responsibility  Imposed  up- 
on the  city  by  law,  and  conceding  to  counsel 
the  full  benefit  of  their  contention  that  its 
liability  Is  dependent  upon  notice  to  it  of  the 
defect  in  the  street,  then,  by  virtue  of  Its  own 
ordinance.  It  will  be  conclusively  presumed 
to  have  had  notice.  The  ordinance  provided 
that,  upon  failure  by  the  water  company  for 
24  hours  after  laying  its  pipe  to  put  the  street 
in  the  required  order,  the  city,  by  its  proper 
officers,  should  notify  It  to  do  so;  and,  upon 
further  failure  of  24  hours,  that  the  city 
should  do  the  woi-k  itself.  The  duty  it  as- 
sumed was  not  dependent  upon  Information 
to  be  conveyed  to  it  of  the  defect,  or  upon 
the  existence  of  the  defect  for  a  sufficient 
length  of  time  to  warrant  a  presumption  that 
It  was  known.  The  city  was  obliged  to  know 
for  Itself  whether  the  wtM-k  was  properly 
done  or  not,  to  the  end  that  the  required 
steps  might  l>e  taken  if  it  was  improperly 
done.  It  gave  Itself  24  hours  after  the  pipe 
was  laid,  and  not  24  hours  after  it  should 
receive  some  kind  of  notice,  within  which  to 
move;  and  therefore  it  became  bound  to 
know,  when  the  work  was  done,  whether  it 
satisfied  the  requirements  of  the  ordinance. 
This  knowledge,  which  it  was  bound  to  have, 
it  will  be  conclusively  presumed  to  have  liad. 
and  it  cannot  be  heard  to  say  that  it  did  not 
receive  some  other  notice.   The  evidence  was 
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uadisputed.  It  fully  aod  clearly  sustained 
the  allegations  of  the  complaint,  and  the 
court  therefore  properly  instructed  the  Jury 
that  the  plalntiflf  was  entitled  to  a  verdict 
The  Judgment  will  be  affirmed.    Affirmed. 


(16  Mont  m) 

HARRIS  et  al.  v.  RAMSBT,  Sheriff. 
<Supreme  Court  of  Montana.     June  10,  1895.) 

CHANOB  of  VkNUE— DiSCRETlOS  OF  CoUBT. 

An  order  changing  the  renne  for  the  con- 
Tenioice  of  witnesses  and  to  promote  the  ends 
of  justice,  as  authorised  by  Code  Civ.  Proc.  i 
62,  made  nnou  affidavits,  will  not  be  disturbed 
on  appeal  when  no  abuse  of  discretion  appears, 
and  no  brief  has  been  filed  or  argument  made  by 
appellant 

Appeal  from  district  court.  Missoula  coun- 
ty; Frank  H.  Woody,  Judge. 

Action  by  Lewis  A.  Harris  and  another 
against  S.  G.  Ramsey.  Prom  an  order  grant- 
ing a  motion  for  a  change  of  vedue,  defend- 
ant appeals.   Affirmed. 

Marshall  &  Corbett  for  appellant  Blck- 
ford,  Stiff  &  Hersbey,  for  respondents. 

D£  WITT,  J.  This  is  an  appeal  from  an 
order  granting  a  motion  for  a  change  of 
venue,  made  upon'  the  grounds  of  the  con- 
venience of  the  witnesses  and  the  ends  of 
Justice.  Code  Civ.  Proc.  S  02.  Upon  the 
hearing  affidavits  were  used  in  support  of 
and  in  opposition  to  the  motion.  We  find  no 
error  In  the  exercise  of  discretion  of  the 
lower  court.  No  brief  was  filed  by  appel- 
•  lant,  and  no  argument  made  by  him  In.  this 
■court  When  appellants  take  such  course,  we 
shall  not  make  an  elaborate  search  to  find 
error.  City  of  Helena  v.  Brulo,  15  Mont 
— ,  88  Pac.  456,  citing  Territory  v.  Roberts, 
9  Mont  12,  22  Pac.  132;  Territory  v.  Mooney, 
8  Mont  151,  19  Pac.  595;  Territory  v.  Stan- 
ton. 8  Mont  157.  19  Pac.  593;  State  v.  Da- 
kin  (Mont)  39  Pac.  848.  The  order  appealed 
from  is  affirmed. 

PBMBERTON,  C.  J.,  and  HUNT.  J.,  con- 
cur. 


(16  Mont.  267) 

LEWIS  V.  WEYERHORST. 
(Supreme  Court  of  Montana.    June  3,  1895.) 

vzbification  of  answer — information  aiid 
Belief. 
Under  Code  Civ.  Proc.  i  89,  providing 
that  if  the  complaint  be  verified  the  denial  of 
each  allegation  mast  be  specific  and  be  made  posi- 
tively, or  according  to  the  information  and  belief 
of  defendant,  a  specific  denial,  with  an  allega- 
tion that  it  is  on  defendant's  information  and  be- 
lief, is  sufficient 

Appeal  from  district  court,  Silver  Bow 
-county;  J.  J.  McHatton,  Judge. 

Action  by  John  A.  Lewis  against  Joseph 
Weyerhorst  on  notes.  From  a  Judgment  for 
plaintiff,  defendant  appeals.    Reversed. 

This  is  an  action  on  two  promissory  notes. 


The  complaint  alleges  that  defendant  exe- 
cuted and  delivered  these  notes  to  Robert 
Grix  on  the  10th  day  of  June,  1891;  that  on 
the  23d  day  of  June,  1893,  the  said  Grix  as- 
signed said  notes,  and  all  claims  thereunder 
against  the  defendant  to  the  plaintiff  for 
value,  and  that  plaintiff  Is  the  owner  and 
holder  thereof.  The  answer  denies  specific- 
ally, on  information  and  belief,  that  said 
notes  were  ever  assigned  by  said  Grix  to  the 
plaintiff,  for  value  or  at  alL  Plaintiff  moved 
the  court  for  Judgment  on  the  pleadings. 
This  motion  was  sustained,  and  Judgment 
entered  against  the  defendant  for  the  amount 
of  the  notes  and  costs.  From  this  Judgment 
the  defendant  appeals. 

Oliver  M.  Hall,  for  appellant  Ohas.  O'Don- 
nell,  for  resx>ondent 

PEMBBRTON,  C.  J.  (after  stating  the 
facts).  The  question  presented  by  this  ap- 
peal is  whether  the  specific  denial,  on  Infor- 
mation and  belief,  contained  in  the  answer. 
Of  the  assignment  of  the  notes  sued  on,  pre- 
sented a  material  issue  for  triaL  Section  89, 
Code  Civ.  Proc,  provides:  "If  the  complaint 
be  verified,  the  denial  of  each  allegation  con- 
troverted must  be  specific,  and  be  made  posi- 
tively, or  according  to  the  Information  and 
belief  of  the  defendant"  Section  96,  Code 
Civ.  Proc.,  provides  that:  "The  affidavit  of 
verification  shall  state  that  the  facts  stated 
In  the  pleading  are  true  to  the  knowledge 
of  the  person  making  It,  except  as  to  those 
matters  which  are  therein  stated  on  his  in- 
formation and  belief,  and  as  to  those  mat- 
ters that  he  t>elieveB  It  to  be  true."  In  Mc- 
Clay  V.  Sands,  94  U.  S.  586,  the  supreme 
court  in  construing  the  statutes  above  re- 
ferred to,  say:  "The  denial,  when  made, 
must  be  specific,  but  it  is  none  the  less  spe- 
cific because  based  on  Information  and  be- 
lief. Provision  is  made  for  an  issue  by  a 
formal  denial,  where  sufficient  knowledge  <»■ 
Information  upon  which  to  base  a  belief  can- 
not be  obtained.  This  implies  that  if  the  nec- 
essary information  can  be  obtained,  a  state- 
ment must  be  made  predicated  upon  that,  and, 
if  it  is  to  be  made,  we  cannot  see  what 
harm  can  result  from  adding  the  grounds  on 
which  It  Is  based.  It  is  the  same  for  all  the 
purposes  of  an  Issue  whether  the  qualifica- 
tion Is  given  or  not,  and  the  issue  is  the  ma- 
terial thing  to  be  attained.  But  section  63 
seems  to  us  to  be  conclusive  upon  the  pro- 
priety of  the  practice.  There  provision  Is 
made  for  one  form  of  verification  if  the  state- 
ment is  upon  personal  knowledge,  and  an- 
other if  upon  Information  and  belief.  Why 
this.  If  information  and  belief  in  a  proper 
case  were  not  sufficient  to  Justify  an  aver- 
ment? But  unless  the  pleading  shows  that 
the  statement  is  founded  upon  Information, 
etc.,  the  form  of  the  oath  prescribed  would 
be  of  no  avail,  because  that  contemplates  & 
positive  verification  in  all  cases  where  it 
does  not  appear  in  the  body  of  the  pleading 
that  a  qualification  Is  intended.     In  some 
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states,  the  practice  acts  require  a  verifica- 
tion only  to  the  effect  that  the  party  believes 
his  statements  to  be  true.  In  such  cases 
there  is  no  necessity  for  qualifying  the  aver- 
ments in  the  pleading,  because  the  oath  pre- 
scribed established  all  the  limitation  that  is 
necessary.  In  Montana,  however,  the  quall- 
flcation  must  be  made  In  the  pleading. 
•  ♦  •  We  think,  therefore,  that  the  denial 
upon  Information  and  belief  was  sufficient  to 
present  an  Issue  for  trial,  and  that  the  court 
erred  in  deciding  otherwise."  Seotion  G3,  re- 
ferred to  supra.  Is  now  section  96  of  the  Code 
of  Civil  Procedure.  See,  also,  to  the  same 
effect,  Stacy  v.  Bennett,  59  Wis.  234,  18  N. 
W.  26;  Meadowcraft  v.  Walsh  (Mont.)  39 
Pac.  914.  To  entitle  plaintlfF  to  recover  in 
this  action  It  was  necessary  for  him  to  al- 
lege an  assignment  to  him  of  the  notes  sued 
on.  If  so,  it  was  essential  that  he  prove  the 
assignment,  if  the  answer  contained  a  spe- 
cific denial  thereof.  The  assignment  of  the 
notes  by  Grix  to  the  plaintiff  was  not  a  mat- 
ter presumptively  within  the  knowledge  of 
the  defendant,  and,  if  not,  then  the  defend- 
ant was  permitted,  under  our  statutes  and 
the  authorities,  to  deny  the  same  on  infor- 
mation and  belief,  and  such  denial  presented 
a  material  Issue  for  tiial.  We  think  the  court' 
erred  In  holding  otherwise,  as  it  did  by  ren- 
dering Judgment  on  the  pleadings.  The 
Judgment  Is  reversed,  and  the  cause  remand- 
ed for  trial. 

DE  WITT  and  HUNT,  JX,  concur. 


a<  Mont.  221) 

GARDNER  v.  CALDWELL,  Sheriff,  et  al. 
(Supreme  Onrt  of  Montana.     June  3,  1895.) 

Pbopektx  is  Receiver's  Hands— Levi  u.n'seb 
ExEcuTios — Ijhusctios. 
A  court,  after  having  appointed  a  receiv- 
er for  a  corporation,  will  restrain  the  enforce- 
ment of  a  judgment,  afterwards  obtained  in  o 
coiu-t  of  co-ordinate  jurisdiction  in  another  dis- 
trict, against  property  in  the  hands  of  the  receiv- 
er, by  levy  and  sale  thereof. 

Appeal  from  district  court,  Gallatin  county; 
P.  K.  Armsti-ong,  Judge. 

Action  by  E.  M.  Gardner,  receiver  of  the 
Gallatin  Canal  Company,  against  White 
Caldwell,  sheriff,  and  another,  to  enjoin  the 
sheriff  from  selling,  and  defendant  Marlow 
from  trying  to  enforce  a  Judgment  against, 
the  property  of  said  company.  ■  From  a  Judg- 
ment overruling  a  demurrer  to  the  complaint, 
and  awarding  an  injunction,  defendants  ap- 
peal.    Affirmed. 

The  plaintiff  brings  this  action  to  enjoin 
the  sheriff  of  Gallatin  county  from  levying 
upon  and  selling  the  property  of  the  Gallatin 
Canal  Company,  said  property  being  in  the 
hands  of  resiK>ndent  as  receiver,  and  to  en- 
Join  defendant  Marlow  from  trying  to  en- 
force tlie  collection  of  a  Judgment  against 
the  property  of  said  Gallatin  Canal  Com- 
pany. In  March,  1892,  one  W.  H.  Tracy  et 
aL  commenced  an  action,  which  is  still  pend- 


ing, in  the  district  court  of  the  Ninth  ju- 
dicial district,  against  the  Gallntiu  Canal 
Company.  In  May,  1892,  plaintiff,  Gardner, 
was  duly  appointed  by  said  court  as  re- 
ceiver of  all  the  properties  and  assets  of  said 
Gallatin  Canal  Ompany.  He  qualified  as 
receiver,  and  at  once  took  into  his  posses- 
sion and  under  his  control  all  of  the  prop- 
erties, franchises,  rights  of  way,  and  assets 
of  said  corporation,  and  Is  now  in  possession 
of  all  of  said  properties,  and  has  issued  re- 
ceiver's certificates  for  the  repairs  of  said 
canal  property.  In  April,  1893,  and  while 
the  receiver  was  In  charge,  defendant  Mar- 
low sued  the  Gallatin  Canal  Company,  by 
action  commenced  in  the  district  court  of 
the  First  Judicial  district,  and  obtained  Judg- 
ment against  the  said  Gallatin  Canal  Com- 
pany for  about  $28,000.  In  July,  1893,  exe- 
cution was  Issued  in  said  Judgment,  com- 
manding the  sheriff  of  Gallatin  county  to 
levy  upon  and  sell  the  properties  of  said  Gal- 
latin Canal  Company,  or  so  much  thereof  as 
might  be  necessary  to  satisfy  said  debt, 
which  properties  are  those  in  the  possession 
of  plaintiff  as  receiver.  The  complaint  fur- 
ther pleads  that  the  sheriff  is  about  to 
levy  upon  and  sell  said  properties,  and  that 
the  sheriff  and  said  Marlow  had  actual 
knowledge  that  this  plaintiff  was  the  receiv- 
er of  the  Gallatin  Canal  Company,  and  in 
possession  of  the  properties  of  said  company. 
The  defendants  demurred  generally  to  the 
complaint  Their  demurrer  was  overruled. 
Judgment  awarding  an  injunction  was  made 
and  entered,  as  prayed  for  in  plaintiff's  com- 
plaint.    Defendants  appeal. 

Massena  BuUard,  for  appellants.  Hartman 
&  Hartman,  for  respondent 

HUNT,  J.  (after  stating  the  facts).  The  is- 
sue tendered  by  the  pleadings  may  be  briefly 
stated  as  follows:  Where,  in  an  equitable  ac- 
tion, a  receiver  has  been  appointed,  pen- 
dente lite,  by  a  court  of  competent  Juristlic- 
tion,  to  take  charge  of  the  property  and  af- 
fairs, including  rights  of  way,  franchisee, 
and  assets  of  a  corporation,  and  has  taken 
charge  and  is  in  possession  of  all  such  prop- 
erty, can  a  Judgment  creditor  of  the  corptn-a- 
tion,  who  instituted  his  action  and  obtained 
his  Judgment  in  a  court  of  co-ordinate  Juris- 
diction in  another  district  In  the  state,  subse- 
quent to  the  appointment  of  such  receiver, 
and  subsequent  to  the  taking  of  possession 
by  such  receiver,  levy  an  execution  upon  the 
property  of  the  corporation  'in  the  hands  of 
the  receiver,  or  upon  any  Interest  that  such 
corporation  may  have  in  such  property  in 
the  receiver's  hands?  Under  established  and 
familiar  principles  governing  the  functions  of 
r'eceivers  in  charge  of  property  in  litigation, 
the  receiver  is  to  be  regarded  as  the  officer 
of  the  district  court  of  Gallatin  county, 
which,  in  the  exercise  of  its  chaucerj-  pow- 
ers, appointed  him.  He  stands  as  an  indif- 
ferent person,  clothed  with  the  power  of  re- 
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celTing  and  preserving  the  property  and  as- 
sets Involved  in  the  suit  wherein  he  was  ap- 
pointed, for  the  benefit  ot  whoever  may  final- 
ly be  declared  to  be  entitled  to  them.  The 
principle  upon  which  the  court  proceeded  is 
based  upon  that  of  securing  the  subject-mat- 
ter of  the  litigation  to  whoever  may  ulti- 
mately own  it  and  be  lawfully  entitled  to 
the  possession  of  It  To  effectually  carry  out 
this  object,  the  court  Itself  has,  by  Its  order 
appointing  a  receiver,  declared  that  It  was 
inequitable  that  either  party  should  have 
possession  or  control  of  the  Gallatin  Canal, 
or  any  other  property  of  the  Gallatin  Canal 
Company,  and  the  rents,  issues,  and  profits 
thereof,  pending  the  litigation  of  the  case 
referred  to  In  the  complaint  Without  chan- 
ging the  title,  but  In  the  exercise  of  what  Is* 
regarded  as  a  branch  of  the  extraordinary 
powers  of  a  court  of  equity,  the  court  may 
be  said  to  have  talsen  possession  of  the  prop- 
erty, and  deprived  the  corporation  of  its 
possession,  and,  through  the  receiver,  as- 
sumed the  entire  control  and  custody  thereof, 
and  retains  the  same  until,  by  formal  ad- 

■  judication,  there  is  a  determination  of  the 
rights  of  the  parties  interested.  But  the  ap- 
pellants claim  a  right  to  levy  upon  and  sell 
the  property  of  the  corporation,  even  though 
it  be  in  the  receiver's  liands,  arguing  that, 
while  they  may  not  have  a  right  to  dispossess 
the  receiver,  yet  they  may  sell  the  canal,  and 
thus  establish  a  lien  thereon,  which  need  not 
Interfere  with  any  future  act  of  the  receiver, 
who  would  only  proceed  having  due  regard 
for  the  Judgment  creditors'  rights.  Just  how 
appellant  proposes  to  proceed  to  execute  his 
plan  without  interfering  with  the  receiver 
we  cannot  tell;  nor  can  we  satisfactorily 
reconcile  his  position  with  the  reason  of  the 
Established  rules  of  equitable  Jurisdiction, 
which  forbid  generally  any  Interference  with 
the  possession  of  the  receiver,  not  only  upon 
grounds  of  convenience,  but  of  danger  of  de- 
feating the  object  of  placing  the  fund  or 
property  custodia  legis,  by  having  the  prop- 
erty wrested  from  the  receiver's  possession 
at  the  instance  of  any  particular  creditor,  or 
so  incumbered  as  to  impair  its  value  in  his 
hands  as  a  fund  for  final  distribution  in  any 
judgment  to  be  rendered  in  the  original  suit. 
The  earliest  case  to  which  the  court  have 
.access  and  the  leading  authority  laying  down 
the  doctrine  that  where  a  receiver  has  been 
put  in  possession  of  an  estate,  or,  to  be  more 
accurate,  where  the  court  has  once  taken  pos- 
session by  putting  a  receiver  upon  the  estate. 
Is  Angel  v.  Smith,  9  Ves.  335,  decided  in  1804. 
Ejectment  was  brought  without  leave  of 
court  Lord  Eldon  said:  "It  is  clearly  a  con- 
tempt of  this  court  to  disturb  sequestrators; 
and  the  party  cannot  claim,  though  by  an 
adverse  title.  In  any  other  way  than  by  com- 
ing to  be  examined  pro  Interesse  suo.  Con- 
sider the  consequence.  How  are  sequestra- 
tors to  defend  their  possession  against  an 
ejectment?    The  court  of  king's  bench  have 

-decided  that  where  a  sequestration  is  award- 


ed to  collect  money  to  pay  a  demand  in  eq- 
uity, if  it  is  not  executed,  that  Is,  If  the  se- 
questrators do  not  take  possession,  and  a 
Judgment  creditor  takes  out  execution,  not- 
withstanding the  sequestration  awarded  there 
may  be  a  levy  under  the  execution;  intimat- 
ing that,  if  the  sequestration  is  executed,  the 
other,  though  prior,  must  come  here"  The 
writ  of  sequestration  referred  to  by  the  lord 
chancellor  was  Issued  to  seize  the  personal  es- 
tate and  profits  of  the  real  estate  of  a  de- 
fendant and  to  detain  them  subject  to  the 
order  of  the  court  It  was  Intended  to  en- 
force the  performance  of  the  decree  of  the 
court  where  a  defendant  absconded.  Bl. 
Gomm,  bk.  3,  p.  444.  It  was  argued  before 
Lord  Eldon,  as  appears  by  the  report  above 
referred  to.  that  there  was  no  difference  be- 
tween the  position  of  a  receiver  and  that  of  se- 
questrators, who  were  the  officers  of  the  court 
Lord  Eldon  held  that  he  had  no  doubt  that, 
where  sequestrators  were  In  possession  under 
the  process  of  the  court  for  the  purpose  of 
raising  a  duty,  their  possession  could  not  be 
disturbed,  even  by  an  adverse  title,  without 
leave,  "upon  this  principle:  that  the  posses- 
sion of  the  sequestrators  Is  the  possession  of 
the  court"  "As  to  receivers,  I  am  very  sure, 
though  I  cannot  refer  to  the  case,  that  the 
same  rule  has  obtained  wherever  a  receiver 
has  been  put  upon  the  estate.  I  am  also  very 
confident  that  I  have  heard  that  motion  for 
leave  to  bring  an  ejectment  against  the  re- 
ceiver more  than  once,  since  I  have  sat  here. 
The  register  also  apprehends  such  motions 
have  been  made.  There  may  be  Inconven- 
ience In  that  but  the  inconvenience  the  other 
way  is  enormous.  If  It  Is  necessary  to  ask 
leave,  the  court  must  have  credit  for  never 
refusing  It  where  It  ought  to  be  granted; 
and.  If  so,  very  gn^eat  purposes  of  conv«a- 
ience  may  be  answered  by  putting  the  party 
to  ask  It" 

We  find  this  general  principle  sustained  in 
the  case  of  Atlas  Bank  v.  Nahant  Bank 
(Mass.  1839;  Shaw,  C.  J.)  23  Pick.  480,  where 
It  was  held  In  the  case  of  an  attachment  by 
an  Individual  creditor  of  the  assets  of  a  bank, 
made  after  the  filing  of  the  bill  asking  for 
an  injunction  on  the  bank,  on  the  appoint- 
ment''of  the  receivers,  that  the  transfer  of 
the  property  to  the  receivers  necessarily  re- 
moved the  property  from  all  future  liability 
to  attachment  at  the  suit  of  an  individual 
creditor;  that  the  proceedings  had  relation 
to  the  time  of  the  filing  of  the  bUl. 

In  Hubbard  v.  Bank,  7  Mete.  (Moss.)  340, 
in  distinguishing  between  the  case  of  an  at- 
tacliment  before  and  one  made  after  pro- 
ceedings were  Instituted,  praying  for  an  in- 
junction and  the  appointment  of  receivers, 
the  court  say:  "In  the  latter  case  the  attach- 
ment is  ineffectual.  The  property  is  in  other 
hands,  and  beyond  the  process  of  an  attach- 
ment." 

In  Noe  V.  Gibson  (1839)  7  Paige,  513,  Chan- 
cellor Walworth  said:  "It  is  well  settled  that 
after  a  receiver  has  been  appointed,  and  has 
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taken  the  rlshtful  possession  of  the  property, 
It  Is  a  contempt  of  court  for  a  third  person  to 
attempt  to  deprive  him  of  that  possession  by 
force,  or  even  by  a  suit  or  other  proceeding 
against  him  without  the  permission  of  the 
court  by  whom  the  receiver  was  appointed;" 
and  declared  that  this  principle  was  applica- 
ble to  every  other  Interference  with  the  pos- 
session of  a  receiver,  sequestrator,  commit- 
tee, or  custodian  who  holds  the  property  as 
the  officer  of  the  court,  as  his  possession  is  In 
law  the  possession  of  the  court  Itself. 

The  supreme  court  of  the  United  States,  In 
Wiswall  V.  Sampson  (1852)  14  How.  52,  de- 
cided that,  when  a  receiver  had  been  ap- 
pointed, bis  possession  is  that  of  the  court 
and  any  attempt  to  disturb  It  without  the 
leave  of  the  court  first  obtained  will  be  a 
contempt  on  the  part  of  the  person  making  it 
As  peculiarly  applicable  to  the  contention  of 
the  appellants  in  the  case  at  bar,  we  quote 
the  following  language  from  tlie  opinion  of 
Justice  Nelson:  "It  has  been  argued  that  a 
sale  of  the  premises  on  execution  and  pur- 
chase occasioned  no  Interference  with  the  pos- 
session of  the  recovers,  and  hence  no  con- 
tempt of  the  authority  of  the  court,  and  that 
the  sale,  therefore,  in  such  a  case,  should  be 
upheld.  But,  conceding  the  proceedings  did 
not  disturb  the  possession  of  the  receiver, 
the  argument  does  not  meet  the  objection. 
The  property  is  a  fund  in  court,  to  abide  the 
event  of  the  litigation,  and  to  be  applied  to 
the  payment  of  the  judgment  creditor,  who 
has  filed  hla  bill  to  remove  Impediments  in 
the  way  of  bis  execution.  If  he  has  suc- 
ceeded in  establishing  his  right  to  the  ap- 
plication of  any  portion  of  the  fund,  it  is  the 
duty  of  the  court  to  see  that  such  application 
is  made.  And,  in  order  to  effect  this,  the 
court  must  administer  it  Independently  of 
any  rights  acquired  by  third  persons  pending 
the  litigation.  Otherwise,  the  whole  fund 
may  have  passed  out  of  his  hands  before  the 
final  decree,  and  the  litigation  become  fruit- 
less. It  is  true,  in  administering  the  fund 
the  court  will  take  care  that  the  rights  of 
prior  Hens  or  Incumbrances  shall  not  be 
destroyed,  and  will  adopt  the  proper  meas- 
ures, by  reference  to  the  master  or  other- 
wise, to  ascertain  them,  and  bring  them  be- 
fore It  Unless  the  co»in-  be  permitted  to 
retain  the  possi>ssion  of  the  fund,  thus  to  ad- 
minister it  how  can  It  ascertain  the  interest 
In  the  same  to  which  the  prosecuting  Judg- 
ment creditor  Is  entitled,  and  apply  It  upon 
his  deuiandV" 

In  Field  v.  Jones  (1852)  11  Ga.  413,  In 
equity,  the  receiver  was  held  not  subject  to 
garnishment  and  not  at  liberty  to  bring  or 
defend  actions  without  especial  leave  of 
court;  that  he  was  but  the  agent  of  the  court 
and  could  not  Involve  It  In  litigation;  and  that 
11'  a  receiver  were  subject  to  garnishment,  such 
liability  would  defeat  the  ends  for  which  re- 
ceivers were  appointed;  and  that  his  duty  as 
receiver  would  be  defeated  by  judgments  at 
law  on  garnishment  aud  the  beneficial  juris- 


diction of  chancery  In  this  regard  would  be 
defeated. 

A  more  recent  decision  in  Georgia  takes  the 
same  view  of  the  law.  Marshall  v.  Lockett 
7G  Ga.  289.  See,  also,  Wap.  Attftchm.  pp. 
220,  221. 

In  Iowa,  the  supreme  court  held  lo  the 
case  of  MarUn  v.  Davis  (1808)  21  Iowa,  533. 
tliat  property  levied  upon  while  in  tlie  hands 
of  a  receiver  appointed  by  the  court  was  "in 
the  custody  of  the  law,  and  not  properly  or 
legally  liable  to  seizure  by  an  officer  under 
an  execution." 

Robinson  v.  Railway  Co.,  06  Pa.  St  100, 
generally  recognized  as  an  authority,  was 
where  tlie  plaintiff  levied  upon  property  of 
the  defendant  company,  which,  however,  was 
mortgaged.  A  receiver  had  been  appointed 
before  the  levy  of  the  execution,  but  after 
judgment  was  recovered.  The  property 
levied  on  was  included  in  the  mortgage.  The 
court  held  that  it  passed  Into  the  custody  of 
the  receiver;  and  to  permit  It,  while  in  lega' 
custody,  to  be  levied  on  and  sold  under  the 
process  of  another  court,  would  at  once  raise 
a  conflict  of  Jm-isdictlon,  and  Interfere  with  ' 
the  right  of  tlie  receiver  of  the  court  to  man- 
age the  property  under  his  appointment  "If 
the  property,"  say  the  court  "might  be  taken 
piecemeal  from  the  custody  of  the  receiver, 
the  remedy  of  the  creditors  under  the  mort- 
gage would  become  worthless,  or  at  least 
greatly  imperilled.  Ample  authority  has 
been  cited  by  the  defendants  in  error.  If  a 
creditor  believes  that  the  property  was  not 
legally  mortgaged,  or  for  any  good  reason 
should  not  pass  Into  the  hands  of  the  re- 
ceiver, bis  duty  is  to  apply  to  the  court  hav- 
ing apimlnted  the  receiver  to  ask  its  dis- 
charge out  of  custody  In  order  that  he  may 
proceed  against  It  For  these  reasons,  we 
think,  the  court  below  was  right  in  setting 
aside  the  levy  and  execution." 

We  find  tlie  argument  of  confusion  and  in- 
convenience of  weight  with  certain  courts, 
notably  North  Carolina,  where  it  was  held 
In  Skinner  v.  Maxwell,  08  N.  0.  400,  that 
"when  a  court  of  equity  has  undertaken  to 
adjudicate  upon  and  distribute  a  fund  among 
the  parties  entitled  to  It  It  would  be  incon- 
venient if  a  court  of  law  (or  any  other  court) 
could  by  its  process  interrupt  the  adjudica- 
tion and  create  new  rights  in  the  property 
Itself.  This  rule  is  not  understood  as  ab- 
solutely preventing  the  uctiulsltlon  of  new 
rights  to  the  fund  in  controversy  after  the 
commencement  of  the  proceedings.  Any  per- 
son claiming  to  have  acquired  such  an  In- 
terest peudente  lite,  while  he  cannot  inter- 
fere under  the  process  of  another  court  may 
apply  to  the  court  which  has  jurisdiction  of 
the  fund,  pro  interesse  suo,  and  his  claim 
will  be  heard.  2  Story,  Eq.  Jur.  H  831-833a. 
The  limits  of  this  principle  are  somewhat 
uncertain,  but  it  is  sufficient  for  the  present 
ease  to  say  that  while  property  is  In  the 
hands  of  a  receiver,  no  right  to  it  can  be 
acquired   by  sale  under  execution.     And  it 
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niak<>s  no  difference  that  the  receiver  appoint- 
ed declined  to  act;  the  property  was,  never- 
thelesB,  In  the  custody  of  the  law." 

Id  a  proceeding  adjudging  respondent  gnll- 
ty  of  confempt  In  not  paying  to  the  relator 
certain  moneys  which  he  held  as  receiver  un- 
der the  appointment  of  the  court  below,  and 
Which  the  court  had  ordered  him  to  pay  to 
the  relator,  but  which  he  continued  to  hold 
as  garnishee  In  proceedings  taken  in  a  jus- 
tice's court.  Chief  Justice  Campbell,  In  Peo- 
ple V.  Brooks  (1879)  40  Mich.  335.  held  that 
the  custody  of  a  receiver  Is  the  custody  of 
the  court,  and  that  it  would  lead  to  great  con- 
fusion If  a  receiver  were  subject  to  take  the 
funds  in  his  official  custody  Into  any  other 
trlbmial,  which  could  have  no  power  to  dis- 
charge him,  to  settle  his  accounts,  <»'  to  pun- 
ish him  for  collusion,  and  that  the  only  prac- 
tice which  would  save  clashing  among 
courts,  and  give  to  every  court  In  equity 
such  control  over  Its  own  officers  as  Is  neces- 
sary, until  they  are  finally  discharged,  was 
to  not  permit  liens  to  be  interfered  with  by 
garnishment  Or  otherwise,  without  leave. 

It  was  held  In  the  case  of  Bugger-  v.  Col- 
lins. 69  Ala.  324,  that.  When  a  sheriff  has 
levied  upon  propwty  In  the  hands  of  are- 
ceiver,  equity  will  not  interpose  by  an  injimc- 
tlon  in  behalf  of  the  sheriff  enjoining  a  suit 
at  law  against  him  for  interference,  and  that 
to  permit  property  while  in  the  custody  of  a 
receiver  to  be  levied  upon  and  sold  under  the 
process  of  another  court  would  at  once  give 
rise  to  a  conflict  of  jurisdiction,  and  would 
serionsly  Interfere  with  and  Impair  the  re- 
ceiver's right  to  the  management  of  the  prop- 
erty under  his  appointment.  It  was  urged  in 
the  Alabama  case  that  the  possession  of  the 
property  in  the  hands  of  the  receiver  need 
.not  be  disturl>ed.  Just  as  is  urged  in  the  case 
under  consideration  by  the  appellants.  But 
the  court  declined  to  follow  the  argument  ad- 
vanced, and,  as  against  the  right  to  levy  and 
sell  lands  in  the  hands  of  a  receiver,  cited 
Wiswall  V.  Sampson  and  Robinson  v.  Rail- 
way Co.,  supra.  It  is  to  be  observed,  too, 
that  the  court  took  this  view  of  the  law  in  a 
case  mu<rh  stronger  than  the  one  at  bar,  for 
the  plaintiff  there  obtained  his  Judgment  be- 
fore the  receiver  was  appointed,  and  before 
the  property  was  placed  In  his  hands.  Nev- 
ertheless, it  was  decided  he  did  not  acquire 
a  lien  by  placing  execution  in  the  hands  of 
the  sheriff  until  long  afterwards. 

In  Edwards  v.  Norton  (1S81)  55  Tex.  405, 
real  estate  In  the  hands  of  a  receiver,  to  hold 
possession  and  collect  the  rents,  was  decided 
to  be  protected  from  levy- of  execution.  In 
that  case,  too,  it  was  urged  that  a  levy  on 
real  estate  left  the  possession  undisturbed, 
and  that  the  purchaser  took  the  title  of  the 
defendant  in  execution  subject  to  the  pos- 
session of  the  receiver  and  the  result  of  the 
imit.  The  court  stated  that  argument  was 
met  by  the  case  of  Wiswaii  v.  Sampson,  su- 
>  pra,  and  added  that  they  could  "see  no  snffl- 
cient  reason  why  the  rule  should  be  relaxed 
.  T.40p.no.9— 38 


so  as  to  facilitate  execution  sales  of  real  es- 
tate In  litigation." 

We  are  not  wholly  without  authority  bear- 
ing upon  the  question,  in  our  own  supreme 
court.  In  Stebbins  v.  Savage  (1884)  6  Mont. 
253,  5  Pac.  278,  an  appeal  from  an  order  ap- 
pointing a  receiver.  Wade,  C.  J.,  said:  "The  ap- 
pointment of  a  receiver  carries  with  it  a  right 
to  the  posseaslon  of  the  property  describ- 
ed, and  the  further  riglit  not  to  be  Interfered 
with  in  such  possession  so  long  as  the  appoint- 
ment remains  in  force.  These  are  the  ordinary 
powers  and  rights  that  belong  to  a  receiver 
In  order  to  make  his  appointment  effectual, 
and  they  would  have  belonged  to  him,  and 
he  could  have  possessed  and  held  the  prop- 
erty, if  they  had  not  been  mentioned  in  the 
order.  •  •  •  He  is  an  officer  of  the  law. 
and  in  his  hands  the  property  Is  in  the  cus- 
tody of  the  law.  He  preserves  and  protects 
the  property  for  the  benefit  of  the  rightful 
owner  " 

The  question  was  discussed  in  Jackson  v. 
Lahee  (1885)  114  111.  287,  2  N.  B.  172.  The 
court  said:  "The  law  will  not  permit  that 
possession  to  be  disturbed  without  the  con- 
sent of  the  court  that  first  obtained  Jurisdic- 
tion to  appoint  the  recover.  It  would  seem 
an  anomaly  that  a  lien  adverse  to  the  rights 
of  the  receiver  could  be  obtained,  so  as  to 
control  the  distribution  to  be  made.  Obtain- 
ihg  a  lien  implies  it  may  ultimately  take  the 
property  or  funds  to  which  it  attaches,  and, 
If  that  could  be  done  in  this  case,  it  would 
withdraw  the  same  from  the  custody  of  the 
law,  or  from  (wtiat  is  the  same  thing)  the 
custody  of  the  receiver  having  the  same  in 
possession." 

In  Wailing  v.  MiUer,  108  N.  T.  173,  15  N. 
E.  0)5,  the  court  of  appeals  held  that  a  sale 
of  property  under  levy  of  execution,  where 
the  property  was  in  charge  of  a  receiver,  was 
void,  unless  authorized  by  the  court  which 
appointed  the  receiver.  The  doctrine  is 
again  recognized  by  the  court  of  appeals  of 
New  York  in  Re  Christian  Jensen  Co.,  128 
N.  Y.  550,  28  N.  B.  665. 

In  a  very  recent  case,  in  the  matter  of  the 
application  of  the  Schuyler  Steam  Towbcat 
Gomimny  for  dissolution  (136  N.  Y.  109,  82 
W.  E.  623),  a  receiver  had  been  appointed  by 
the  supreme  court  of  the  state  on  .iuly  31, 
1891.  The  order  appointing  the  receiver  was 
filed  August  1, 18i)l.  August  3d  the  bond  was 
approved,  and  August  4th  filed.  In  the  aft- 
ernoon of  August  1st  the  boats  belonging  to 
the  corjwration  were  libeled,  and  the  United 
States  marslml  took  possession.  The  receiv- 
er brouglil  suit  to  restrain  the  libelants  from 
further  steps  in  the  United  States  court.  Tlie 
court  decided  that  the  right  of  possession  was 
In  the  receiver  from  the  time  of  filing  and  en- 
tering the  order  appointing  blm;  that  the 
property  of  the  corporation  vested  in  him, 
that  the  property  was  in  the  custody  of  the 
law,  and  no  other  court  could  obtain  jurisdic- 
tion over  the  property  after  such  appoint- 
ment, even  under  process  upon  which  posses- 
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slon  was  taken  prior  to  the  qualifying  of  the 
receiver;  that  the  court  had  the  power  to  pre- 
serye  and  to  protect  it,  it  being  in  the  custody 
of  the  law;  and  that,  furthermore,  "as  was 
said  la  Heldrltter  v.  Oilcloth  Co.,  112  U.  S. 
305,  5  Sup.  Ct  135,  'when  the  object  of  the 
action  requires  the  control  and  dominion  of 
the  property  Involved  in  the  litigation,  that 
court  which  first  acquires  possession,  or  that 
dominion  which  Is  equivalent,  draws  to  it- 
self the  exclusive  right  to  dispose  of  it'  That 
dominion  was  acquired  by  the  order  appoint- 
ing the  receiver  in  this  proceeding."  Freem. 
Bx'ns,  $  129. 

No  sale  of  property  in  the  hands  of  a  re- 
ceiver will  be  allowed  on  execution,  under 
another  judgment,  without  leave  of  court  first 
obtained  for  that  purpose.  High,  Rec.  S  422; 
Beach,  Rec.  8  224;  Daniell,  Oh.  PI.  &  Prac.  S 
743;  2  Story,  Bq.  Jur.  833a.  Pei-sons  claim- 
ing an  interest  In  the  realty  may,  doubtless, 
come  into  court  and  be  heard  in  relation  to 
their  interests,  but  they  cannot  Interfere  with 
the  possession  of  the  receiver,  unless  by  order 
of  court     High,  Rec.  S  146. 

The  appellants  rely  on  several  cases  not  in 
point.  In  Bank  v.  Schennerhorn,  9  Paige, 
372,  the  creditor  who  made  levy  upon  the 
realty  had  secm-ed  Judgment  apparently  be- 
fore the  petition  was  filed  asking  for  a  re- 
ceiver. The  case,  too,  arose  on  a  question  of 
contempt  Under  the  facts,  which  are  very 
dissimilar  to  those  In  the  case  at  bar,  the 
court  held  that  there  was  no  contempt  com- 
mitted In  levying.  The  principle  sustained 
in  the  case  goes  no  further  than  stated  by 
High  (section  171),  that  "where  a  receiver  is 
in  the  actual  possession  of  the  defendant's  real 
estate,  which  is  subject  to  a  lien  of  a  judg- 
ment against  the  defendant  the  levy  upon 
and  sale  of  the  defendant's  Interest  in  the 
real  estate  by  a  sheriff  does  not  disturb  the 
receiver's  possession,  and  is  not  a  contempt 
of  court"  The  text  of  Mr.  High's  book  must 
be  taken  as  cautiously  restricted  in  Its  appli- 
cation to  cases  where  the  Judgment  was  ob- 
tained and  lien  attached  before  the  receiver 
was  appointed.  The  exact  purport  of  the 
opinion  is  expressly  recognized  in  the  Ala- 
bama decision  cited  above.  See,  also,  Wheel- 
er V.  Walton  &  Whann  Co.,  65  Fed.  720. 

Wheaton  v.  Spooner  (Minn.)  54  N.  W.  372, 
also  relied  upon  by  appellants,  turned  upon 
the  right  to  levy  an  execution  upon  a  judg- 
ment which  had  been  obtained  prior  to  the 
apiMintment  of  a  receiver.  It  was  held  that 
a  judgment  creditor  of  the  party  who  was 
the  Judgment  creditor  of  the  syndicate,  whose 
proi)erty  was  in  the  receiver's  possession, 
could  levy  by  execution  upon  the  judgment 
as  the  Judgment  belonged,  not  to  the  syndi- 
cate, but  to  the  judgment  creditor,  and  was 
subject  to  his  control. 

Being  impressed  with  the  reasoning  of  the 
cases  reviewed,  and  with  the  justice  of  the 
rule  as  it  has  been  expanded  since  first  enun- 
ciated by  the  English  courts,  we  think  It  a 
sound  policy  to  hold  that  while  the  defend- 


ants' property  is  In  custodia  legls,  as  In  the 
custody  of  a  receiver,  there  can  be  ordinari- 
ly no  interference  with  the  receiver's  posses- 
sion by  actual  seizure  or  by  sale  of  the  debt- 
or's Interest  In  the  c(»i>oratlon's  property  sub- 
ject to  the  possession  of  the  receiver,  where 
the  execution  has  been  issued  since  the  re- 
ceiver was  appointed.  And  we  are  further 
satisfied  that  no  such  levy  can  properly  be 
made  under  an  execution  Issued  from  the  dis- 
trict court  of  Lewis  and  Clarke  county 
against  property  In  the  hands  of  the  receiver 
who  was  appointed  by  and  was  subject  to  the 
orders,  of  the  district  court  of  Gallatin  coun- 
ty. The  appellants  had  a  right  it  would 
seem,  to  establish  by  judgment  their  debt 
against  the  corporation  by  suit  in  Lewis  and 
Clarke  county,  but  they  had  no  right  to  pro- 
ceed to  levy  an  execution  upon  the  propoty 
of  the  corporation  In  the  custody  of  the  re- 
ceiver in  another  judicial  district  In  an  ex- 
haustive and  learned  opinion  of  the  supreme 
court  of  Alabama,  rendered  In  1891  (Gay  v. 
Iron  Ca,  94  Ala.  303,  11  South.  353),  after 
carefully  reviewing  many  federal  decisions, 
the  principle  that  no  court  can  Interfere  with 
the  custody  of  property  held  by  another  court 
through  a  receiver,  but  that  all  claims  on 
the  property  In  the  custody  of  the  receiver 
must  be  under  the  control  of  the  court  hav- 
ing such  custody.  Is  discussed;  and  the  con- 
clusion reached  that  to  preserve  harmony  be- 
tween courts  of  concurrent  Jurisdiction,  It  is 
very  important  that  the  writs  or  processes  of 
one  court  shall  not  interfere  with  or  disturb 
the  possession  of  any  subject-matter  then  in 
gremio  legis.  See,  also,  Dillingham  v.  Antho- 
ny (Tex.  Sup.)  11  S.  W.  139. 

We  do  not  attach  importance  to  the  lark 
of  actual  knowledge  on  the  part  of  the  judg- 
ment creditor  in  the  suit  at  law  (Mariow)  of 
the  fact  that  a  receiver  had  been  appointed 
by  the  court  in  the  Tenth  judicial  district 
That  point  might  have  some  bearing  in  a  con- 
tempt proceeding,  where  different  considera- 
tions control,  but  not  in  this  action  for  In- 
junction against  an  unwarranted  levy.  The 
denial  of  the  right  to  levy  the  execution  is 
upon  the  broader  grounds  hereinbefore  dis- 
cussed. As  was  said  by  the  vice  chancellor 
In  Evelyn  v.  Lewis,  3  Hare,  472:  "Whether 
the  party  proceeding  at  law  did  or  did  not 
know  that  a  receiver  had  been  appointed  over 
the  property,  or  however  clear  the  right  of 
the  claimant  might  be,  the  court  would  re- 
strain the  prosecution  of  the  claim  if  It  were 
instituted  without  leave  of  this  court." 

Restricting  our  decision,  therefore,  to  a  nega- 
tive answer  to  the.princlpal  question  stated,  we 
think  that  the  district  court  which  appointed 
the  receiver  properly  restrained  the  sheriff 
from  proceeding,  and  the  Judgment  creditor 
from  trying  to  enforce  collection  by  interfering 
In  any  way  with  the  receiver  or  the  property 
In  his  custody.    The  judgment  Is  affirmed. 

PEMBERTON,  a  J.,  and  DE  WITT,  J., 
concur. 
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C(  MonL  271) 

STATE  ex  reL  GHAHAM  r.  BOARD  OP 
OOM'RS  OP  CASCADB  COUN  TY. 

(Sapreme  Court  of  Montana.    June  10, 
1895.) 

JOOOMKKT  A0AIN8T  COUNTT— ENFOBCIMBMT. 

Comp.  St  diT.  5,  8  751,  proTide»  that  ei- 
ecation  Bhall  Dot  issue  on  a  judgment  against  • 
board  of  county  oHnmiisioDers,  bat  that  "the 
■ante  shall  be  leried  and  paid  by  tax  or  other 
county  charges,"  "proTided,  that  execution  may 
isfue  if  payment  be  not  made  within  60  days  aft- 
er the  time  required  for  the  payment  of  county 
taxes  to  the  county  treasurer.  Bdd,  that  a 
judgment  recovered  against  a  board  of  county 
commissioners  after  the  annual  tax  levy  is  not 
entitled  to  payment  until  after  the  next  levy. 

Appeal  from  district  court.  Cascade  county; 
0.  H.  Benton,  Judge. 

Application  for  mandamus,  upon  the  rda- 
tlon  of  David  Graham,  to  compel  the  board 
of  commissioners  of  Cascade  county  to  pro- 
vide for  the  payment  of  relator's  judgment 
Prom  a  judgment  for  defendant,  relator  ap- 
peals.    Affirmed. 

Mandamus.  Relator  applied  to  the  district 
court  for  an  alternative  writ  of  mandate 
commanding  the  board  of  county  commission- 
ers of  Cascade  county  to  adjust,  settle,  audit, 
and  order  a  warrant  drawn  for  the  payment 
of  a  judgment  duly  recovered  by  relator 
against  defendant  in  the  district  court  of 
Cascade  county,  for  $400  and  costs,  on  No- 
vember 7.  1894.  Relator  sets  forth  that  re- 
peatedly since  said  judgment  was  rendered 
be  has  demanded  payment  and  settlement  of 
the  same  "according  to  law,"  but  that  the  de- 
fendant refused  to  pay  or  settle  said  judg- 
ment; that  there  are  sufficient  funds  in  the 
road  and  general  funds  of  the  county  treas- 
ury unappropriated,  and  out  of  which  the 
said  board  can  pay  said  judgment;  and  that 
it  is  the  legal  duty  of  the  board  to  pay  the 
same  The  defendant,  by  answer,  denies 
that  there  are  or  were  any  funds  in  the  treas- 
ury of  the  county  at  the  time  of  answer 
(March  29,  1895),  unappropriated,  as  alleged 
by  relator,  and  denies  that  it  can  lawfully 
pay  said  judgment  out  of  the  road  or  general 
funds,  or  any  other  funds,  before  the  regular 
payment  of  taxes  to  the  said  county  before 
December  1,  1895.  In  further  answer  de- 
fendant pleads  that.  In  case  the  judgment  is 
a  vand  one,  it  has  lmp<>8ed  on  It  the  duty  of 
levying  taxes  to  pay  the  same  as  other  coun- 
ty charges  are  provided  for  In  their  payment, 
under  the  provisions  of  section  751,  &  39,  dlv. 
S,  Comp.  St;  that  said  judgment  had  no  ex- 
istence prior  to  November  7,  1894,  and  then 
the  levy  had  been  made  for  all  charges 
against  said  county  for  that  year;  that  the 
next  levy  has  yet  to  come  during  1895,  and 
has  not  been  made,  nor  will  the  taxes  there- 
under be  paid  before  the  latter  part  of  the 
year,  and  all  moneys  now  In  the  treasurer's 
hands  have  been  appropriated  for  charges 
against  the  said  county  existing  prior  to  the 
rendition  of  said  judgment,  and  that  under 


section  751  of  the  Statutes,  defendant  bufi 
until  tbe  levy  and  collection  of  said  taxes  yet 
to  be  collected,  or  until  60  days  after  the  time 
in  which  they  should  be  paid,  to  discbarge 
said  judgment,  if  it  is  a  valid  one.  To  this 
answer  a  demurrer  was  filed,  general  and 
lipeclal.  The  court  overruled  the  demurrer. 
Relator  declined  to  plead  further,  whereupon 
relator's  application  for  a  peremptory  writ 
was  denied.     Relator  appeals. 

P.  C.  Park  and  B.  P.  Turner,  for  relator. 
H.  3.  Haskell,  for  respondent 

HUNT,  J.  (after  stating  the  facts).  This 
c^se  turns  upon  the  construction  of  sectloa 
751,  div.  6,  Comp.  St  That  section  reads  as 
follows:  "When  a  judgment  shall  be  render- 
ed against  the  board  of  county  commission- 
ers of  any  county,  or  against  any  county  offi- 
cer, In  an  action  prosecuted  by  or  against 
him  in  his  name  of  office,  when  the  same 
shall  be  paid  by  tbe  county,  no  execution 
shall  issue  upon  said  judgment;  but  the  same 
shall  be  levied  and  paid  by  tax  or  other 
county  charges;  and  when  so  collected  shall 
be  paid  by  the  county  treasurer  to  the  prop- 
er person  to  whom  the  same  shall  be  ad- 
judged, upon  the  delivery  of  a  proper  voucher 
therefor:  provided,  that  execution  may  Issue 
on  said  judgment  If  payment  be  not  made 
within  60  days  after  the  time  required*  for 
the  payment  of  county  taxes  to  the  county 
treasurer,  by  the  proper  officers  of  said  coun- 
ty In  each  year."  We  are  of  opinion  that  it 
was  proper  for  the  board  of  commissioners 
of  the  county  to  decline  to  v&j  the  judgment 
until  the  amount  thereof  was  levied  and  ppM 
by  tax,  as  other  county  charges  are  levied 
and  paid,  namely,  by  a  levy  based  upon  the 
amount  of  property  In  the  county,  as  re- 
turned by  the  assessor,  and  a  statement  of 
the  county  expenses  for  the  current  year. 
Where  incidental  expenses,  not  especially  em- 
braced within  the  provisions  of  any  particu- 
lar statute,  arise,  doubtless  they  are  covered 
by  sums  collected  In  taxes  and  required  to  be 
set  apart  by  the  board  of  commissioners,  and 
known  as  the  contingent  or  other  specific 
funds  of  the  county.  But  the  payment  of  a 
judgment  is  especially  provided  for,  and  the 
amount  thereof  should  be  included  in  the 
itemized  statement  of  county  expenses  for 
the  current  year,  at  the  time  that  the  board 
of  commissioners  make  their  annual  levy. 
This  method  Is  plain,  adequate,  and  certainly 
exclusive,  where  the  funds  already  collected 
are  necessary  to  pay  the  ordinary  current 
expenses  of  the  county.  It  may  not  be  as 
speedy  In  this  one  instance  as  relator  would 
like  to  have  it  but  it  is  certain,  and  the  de- 
lay Is  compensated  for  by  the  rate  of  Interest 
the  Judginent  bears.  The  policy  of  the  stat- 
ute Is  manifest.  If  large  judgments  could 
be  paid  at  once,  before  levy  by  tax,  by  reason 
of  the  commissioners  not  having  provided  for 
such  emergencies  by  their  levy,  the  credit  of 
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the  county  might  b«  seriously  Impaired,  and 
credltora  whose  claims  were  for  ordinary  ex- 
penses, contemplated  when  the  levy  was 
made,  might  be  unjustly  forced  Into  the  lists 
of  deferred  creditors  by  the  superior  claim  of 
a  Judgment  creditor,  whose  warrant  or  claim 
might  exhaust  the  cash  funds.  The  Califor- 
nia and  Nevada  cases  dted  by  appellant  are 
under  statutes  dissimilar  to  that  of  this  state. 
The  defense  of  no  funds  In  the  treasury,  ex- 
cept such  as  are  necessary  to  pay  the  current 
expenses  of  the  county  for  the  ensuing  year, 
was  properly  pleaded.  High.  E^xtr.  Rem.  I 
3.52.  The  judgment  of  the  district  court  la 
affirmed. 


PEMBKRTON,  C. 
concur. 


X,  and  DB  WITT,  J, 


(16  Mont.  »4) 

REED  ct  aL  T.  POINIttlXTER  et  al. 
(Supreme  Court  of  Montana.     June  10,  1895.) 
CoMPi.Aiirr  IN  Rbplbtin— AuBionrrr— INCONUST- 

BNT  ALLBOATIOSa— UULINOS  ON  DBUCRKES. 

1.  A  complaint  In  replevin,  which  in  one 
coant  alleges  that  goods  aold  to  C.  by  plaintiff  un- 
der false  repreaeotations  were  transferred  to  P. 
&  J.  for  the  benefit  of  creditors,  and  in  another 
count  alleges  that  the  goods  weaie  transferred  in 
payment  of  a  debt  due  P.,  is  demurrable  as  be- 
ing jincertain  and  ambiguous. 

2.  Where  piaintifl  states  one  cause  of  ac- 
tion in  two  contradictory  counts,  neither  the 
trial  nor  the  appellate  court  will  inquire  on  de- 
murrer wliether  tither  or  both  of  the  statements 
are  sufficient. 

Appeal  from  district  court,  Beaver  Head 
county;   Frank  Showers,  Judge. 

Action  of  replevin  by  Reed,  Murdock  &  Co. 
against  P.  H.  Poindezter  and  others. 

The  plaintiffs  brought  this  action  in  re- 
plevin, seeking  the  return  of  certain  personal 
property.  They  allege  that  they  sold  and  de- 
livered the  property  to  the  defendant  the 
Poindexter  Commercial  Company.  They  al- 
lege that  said  defendant  obtained  said  sale 
and  delivery  by  false  representations  tm  to 
its  solvency.  The  position  of  the  plaintiffs  Is 
that  by  reason  of  said  false  representations 
the  title  to  the  property  did  not  pass  to  said 
defendant.  There  Is,  In  fact,  but  one  cause 
of  action,  but  the  pleader,  for  some  reason, 
has  stated  it  In  the  complaint  In  two  counta 
In  the  first  count  it  la  alleged  that  the  goods 
bad  been  transferred  by  the  Poindexter  Com- 
mercial Company  to  the  defendants  P.  H. 
Poindexter  and  W.  A.  Jones,  and  that  the 
said  transfer  was  made  as  an  assignment  for 
the  benefit  of  the  creditors  of  the  said  Poin- 
dexter Company,  and  particularly  said  P.  H. 
Poindexter,  In  the  other  count  In  the  com- 
plaint it  is  alleged  that  said  goods  were  trans- 
ferred by  said  Poindexter  Company  4:o  the  de- 
fendants P.  H.  Poindexter  and  W.  A.  Jones 
in  payment  of  an  antecedent  debt  owing  by 
sold  company  to  said  P.  H.  Poindexter.  To 
this  complaint  a  demurrer  was  filed.  The  de- 
murrer waa  upon  two  grounds,  as  follows: 


"(1)  Because  said  amended  complaint  doct 
not  state  facts  sufficient  to  constitute  a  cause 
of  action  against  them  or  either  of  them;  (2) 
I)ecau6e  the  said  amended  complaint  is  uncer- 
tain and  ambiguous,  in  this,  to  wit,  that  two 
causes  of  action  are  therein  attempted  to  be 
stated,  neither  of  which  are  sufficiently  dis- 
tinct and  separate  so  as  to  enable  the  de- 
fendants to  determine  whether  the  piaintifl 
relies  upon  the  one  or  the  other  for  their  re- 
covery." The  demurrer  was  sustained  as  to 
P.  H.  Poindexter  and  W.  A.  Jones.  Judg- 
ment was  thereupon  entered  In  favor  of  said 
Poindexter  and  Jones  for  their  costs.  The 
plaintiffs  appeal  from  the  judgment 

J.  C.  Robinson  and  W.  S.  Bart>our,  for  ap- 
pellants. Shropshire  &  Burleigh  and  John  B. 
Clayberg,  tor  respondents. 

DE  WITT,  J.  (after  stating- the  facts).  It 
does  not  appear  from  the  record  whether  the 
demurrer  was  sustained  upon  the  first  ground 
or  the  second,  or' whether  upon  both  grounds. 
We  are  of  opinion  that  the  demurrer  was 
good  upon  the  second  ground.  The  com- 
plaint was  certainly  ambiguous.  The  two 
causes  of  action  to  which  the  demurrer  re- 
fers are  in  fact  but  one  cause  of  action,  dif- 
ferently stated,  and  ccmtradlctorily  stated. 
The  plaintiffs  sought  to  follow  the  personal 
property  into  the  hands  of  Poindexter  and 
Jones,  who  were  persons  other  than  the  origi- 
nal purchaser  of  the  property.  The  com- 
plaint stated  in  one  place  that  the  property 
was  transferred  to  said  Poindexter  and  Jones 
as  assignees  for  the  benefit  of  creditors. 
Again,  the  complaint  stated  that  the  transfer 
was  made  to  these  persons  in  payment  of  a 
debt  due  by  the  Commercial  Company  to  said 
Poindexter.  One  of  these  statements  may  be 
true.  They  are -certainly  not  each  true,  for  the 
reason  that  they  contradict  each  other.  It  is 
true,  as  defendants  set  up  In  their  demurrer, 
that  they  cannot  determine  upon  which  of 
these  contradlctoty  allegations  the  plaintiffs 
rely.  One  may  not  set  up  bis  cause  of  ac- 
tion In  terms  which  contradict  each  other  and 
expect  a  defendant  to  answer.  We  think  the 
judgment  must  be  sustained  upon  the  second 
ground  of  the  demurrer.  We  do  not  think 
that  the  district  court  was  required  to  make 
any  further  Investigation  of  the  complaint 
We  are  of  opinion  that  that  court  was  not 
called  upon  to  go  further,  and  determine 
whether  either  or  both  of  the  statements  of 
the  plaintiffs'  cause  of  action  were  sufficient 
In  order  to  obtain  a  riiling  from  the  district 
court  as  to  whether  plaintiffs  had  a  cause  ot 
action,  they  should  have  first  set  up  that 
cause  of  action  in  consistent  language,  and 
then  the  court  could  have  determined  wheth- 
er the  facts  set  up  were  sufficient  We  ai« 
also  of  opinion  that  we  are  not  required  to 
determine  whether  either  of  the  statements 
of  the  cause  of  action  was  sufficient  If 
either  we  or  the  district  court  were  re- 
quired  to  maks  such  InvestlgaUon,  It  would 
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t)e  In  effect  saylnfr  to  a  plaintiff's  counsel, 
"lou  may  set  up  your  alleged  cause  of  ac- 
tion In  as  many  contradictory  expressions  as 
yon  please,  and  get  a  ruling  of  the  court  ujwn 
which  one  is  good,  and  then  rely  upon  the 
same  in  your  proof."  This  we  decline  to  do. 
For  all  that  appears  in  the  record,  this  Is 
what  the  district  court  declined  to  do;  for  it 
appears  simply  that  that  court  sustained  the 
demurrer  without  stating  upon  which  ground. 
Tk.  judgment  is  affirmed,  and  the  case  is  re^ 
mauded  to  the  district  court,  with  permia- 
fiion,  however,  to  the  plaintltTs  to  amend  their 
-complaint.    Affirmed. 

PEMBEBTON,  C.  J.,  and  HUNT,  J.,  concur. 


(16  Mont  307} 

BRUNBLL  y.  LOGAN  et  aL 
<Snpreme  Court  of  Montana.  Jane  17,  180.%.) 
DisMusAL  or  Appcau 
Where  there  ia  no  indgment  in  the  record, 
and  It  does  not  appear  uiat  there  was  a  jailg- 
ment  entered  whicn  could  be  supplied  under  sag- 
geetion  of  diminution,  an  appeal  from  the  judg- 
ment will  be  dismissed  without  prejudice. 

Appeal  from  district  court,  Missoula  coun- 
ty; Frank  H.  Woody,  Judge. 

Action  by  Samuel  Brunei!  against  Harry 
Logan  and  another.  Plaintiff  appeals.  De- 
fendants move  to  dismiss  the  appeal  on  ttte 
ground  that  there  is  no  Judgment  In  the  rec- 
ord.    Dismissed. 

Geo.  B.  Wilds,  for  appellant  Beckford, 
Stiff  &  Hersbey  and  Webster  &  Wood,  for 
respondents. 

PER  CURIAM.  A  motion  is  made  In  this 
case  to  dismiss  the  appeal  on  the  ground 
that  there  is  no  Judgment  in  the  record.  The 
record  shows  that  the  appeal  Is  prosecuted 
from  the  Judgment,  and  also  from  a  special 
order  made  after  final  Judgment  An  ex- 
amination of  the  record  discloses  the  fact 
that  there  is  no  Judgment  therein  contained, 
and  It  does  not  appear  that  there  was  In 
fact  a  Judgment  entered  which  could  be  sup- 
plied under  suggestion  of  diminution  of  the 
record.  The  appeal  from  the  Judgment  is 
therefore  dismissed,  but  without  prejudice, 
however,  to  the  taking  of  another  appeal.  If 
the  time  has  not  expired  for  so  doing.  It 
consequently  follows  that  the  appeal  from 
the  special  order  made  after  the  final  judg- 
ment must  also  be  dismissed.  This  order 
is  also  made  without  prejudice  to  the  taking 
of  a  second  appeal,  if  the  same  may  at  this 
time  be  dona    Dismissed. 


(U  Mont.  3C8) 

errATE)  ex  rel.  VOCOVITCH  et  al.  t.  VO- 

TAW,  Justice  of  the  Peace. 

(Snprane  Oonrt  of  Montana.     June  17,  1895.) 

Jnsnoa  o»  thb  Peace— Practick — Motiok  for 

New  Triau 

Code  OlT.  Proc.  {  820,  jHroTiding  that  in 

.CMtaln  caaes  a  new  trial  may  be  granted  by  a 


Justice  of  the  peace,  on  motion,  within  10  days 
after  the  entry  of  judgment,  requires  the  motion 
to  be  made  within  such  10  days,  and  the  mere 
giving  of  notice  of  the  motion  within  that  time 
is  insuiBcieiit 

Appeal  from  district  court  Lewis  and 
Clarke  county;  H.  B.  Buck,  Judge. 

Action  by  O.  Hermann  against  Peter  Yo- 
coTltch  and  another,  of  claim  and  delivery, 
before  A.  O.  Votaw,  Justice  of  the  peace. 
There  was  Judgment  for  defendants.  The 
district  court  on  certiorari  vacated  an  order 
of  the  Justice  of  the  peace  setting  aside  the 
Judgment  and  defendants  appeal.    Affirmed. 

C.  W.  Fleischer,  for  appellants.  Henry  0. 
Smith,  for  respondent 

PER  CURLA^M.  Certiorari.  On  February 
24,  1804,  before  A.  O.  Votaw,  a  Justice  pf  the 
peace,  in  an  action  of  claim  and  delivery, 
wherein  one  O,  Hermann  was  plaintiff,  and 
relator  and  one  Suttey  were  defendants, 
judgment  was  rendered  In  favor  of  the  de- 
fendants and  against  plaintiff.  February 
26th  notice  of  motion  for  a  new  trial  was 
served.  On  March  8th  plaintiff  filed  state- 
meat  of  grounds  and  affidavit  for  setting 
aside  the  Judgment.  Thereafter,  defendants 
moved  to  strike  out  plaintiff's  statement  on 
motion  for  new  trial,  <m  the  ground  that  said 
statement  was  not  filed  within  the  statutory 
time.  On  March  16th,  thereafter,  the  Justice 
Issued  an  order  vacating  and  setting  aside 
said  Judgment  and  granting  a  new  trial  in 
said  action,  against  defendants'  objection. 
The  district  court  held  that  the  Justice  ex- 
ceeded his  jurisdiction  in  setting  aside  the 
Judgment  theretofore  rendered.  Section  820 
of  the  Code  of  Civil  Procedure  provides  that 
In  certain  cases  a  new  trial  may  be  granted 
by  a  Justice  of  the  peace,  on  motion,  within 
10  days  after  the  entry  of  judgment,  etc. 
It  is  our  opinion  that,  unless  the  motion  Is 
made  within  the  10  days  after  the  entry  of 
Judgment  the  Justice  has  no  jurisdiction  to 
act  ui>on  it  A  notice  of  motion  is  not  a  mo- 
tion. Wallace  v.  Lewis,  9  Moat  399,  24  Pac. 
22.  More  than  10  days  having  elapsed  be- 
tween the  entry  of  the  judgment  and  the  fil- 
ing of  the  motion,  the  district  court  correctly 
vacated  the  order  of  the  Justice  of  the  peace 
setting  aside  the  verdict  and  Judgment  in  the 
original  case  tried  before  the  justice.  State 
V.  Case,  14  Mont  520,  37  Pac.  9a.  Judgment 
affirmed.   All  concur. 


(16  Mont.  318) 
NEIMICK  V.  AMERICAN  INS.  CO.  OP 

NEWARK.  N.  J. 
(Supreme  Court  of  Montana.     June  17,  1895.) 

VSRDICT—  COMFLICTISO  PlXDISOS  —  FlRE  Ix- 
8UBASCK— AMEXDMENT  OP  PLEAUIKOS. 

1.  In  an  action  on  a  fire  policy  with  a  clnuso, 
"^1,800  total  concurrent  insurance  permitted," 
plaintiff  alleged  that  defendant,  knowing  that  prior 
inaurauce  to  the  amount  of  $1,800  existed  on  the 
property,  and  was  about  to  expire,  agreed  tliiit 
the  some  should  be  renewed.     There  was  a  sen- 
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«ra]  Terdict  for  plalDtiff,  accompanied  by  a  ipe- 
dal  finding  that  defendant  did  not  agree  to  an 
Increase  of  the  insurance  to  the  aegngate  amount 
of  $3,600,  and  that  defendant  did  not  cooaent  to 
the  renewal  of  the  old  policy.  Bdd,  that  a  judg- 
uteat  setting  aside  the  general  rerdict  tnd  render- 
ing judgment  for  def ei^ant  on  the  spedal  finding 
was  proper. 

2.  An  oSer  to  amend  a  pleading  to  conform 
to  the' evidence  is  raroperly  refused  after  return 
of  the  verdict  and  nndings  and  discharge  of  the 
jiiiy. 

3.  Where  the  complaint  In  an  action  on  a  fire 
Insurance  policy  alleges  that  defendant  agreed 
that  additional  insurance  might  be  taken,  an 
amendment  to  the  effect  that  defendant.  Irre- 
spective of  such  agreement,  knew  of  the  addition- 
al insurance  on  the  property  before  itsdestructioB, 
and  made  no  objection  thereto,  being  inconsistent 
iHth  the  alleged  agreement,  is  itroperly  refused. 

Appeal  from  district  court,  Lewis  &  Clarke 
oonnty;   William  H.  Hunt,  Judge. 

Action  by  George  Nelmlck  against  the 
Amertcan  Insorance  Company  of  Newark,  N. 
J.,  on  a  fire  policy.  From  a  judgment  for 
defendant,   plaintiff  appeals.     Affirmed. 

This  is  an  action  on  an  insurance  policy. 
On  the  Sa  day  of  June,  1892,  the  defendant, 
tbrongh  its  agents,  issued  its  policy  to  the 
plaintiff  in  the  sum  of  $G00.  At  the  same 
time  the  same  agents  issued  two  other  poli- 
cies for  $600  each,  of  other  companies  repre- 
sented by  said  agents,  to  plaintiff,  on  the 
same  property,  making  an  aggregate  of  $1,800 
insurance  oh  the  property.  The  policy  ccai- 
tained  this  clause:  "$1,800  total  concurreot 
insurance  permitted."  The  property  was 
totally  destroyed  by  Are  on  the  6th  day  of 
September,  1892.  After  the  fire  It  was 
developed  that  plaintiff  had  secured  other 
insurance  on  the  property  to  the  amount  of 
$1,800,  making  a  total  Insurance  thereon  of 
-$3,600.  This  additional  Insurance  was  pro- 
cured in  other  companies  than  those  repre- 
sented by  defendant's  agents.  In  his  com- 
plaint in  this  suit  plaintiff  alleges  "that  prior 
to  and  at  the  time  of  making  the  contract 
of  Insurance  between  plaintiff  and  defend- 
ant herein,  the  plaintiff  notified  and  Inform- 
ed the  defendant's  said  agents  of  said 
other  and  prior  insurance,  and  defendant's 
said  agents  consented  and  agreed  that  said 
prior  Insurance  should  remain  thereon,  and 
plaintiff  then  and  there  notified  and  informed 
said  agents  that  said  other  insurance  would 
soon  expire,  and  that  he  would  have,  and  did 
have,  the  same  renewed  Immediately  upon  the 
expiration  thereof;  that  the  defendant's  said 
agents,  at  the  time  said  contract  of  insurance 
was  entered  into,  knowing  of  and  consenting 
to  all  the  Insurance  there  was  on  thesaia  prop- 
erty, and  knowing  about  the  renewal  thereof, 
consented  and  agreed  thereto,  and  took  plain- 
tiff's application,  received  said  premium,  and 
issued  and  delivered  said  policy,  knowing  of 
the  existence  of  said  prior  and  other  insur- 
ance; and  then  and  there  defendant  waived 
any  and  all  the  conditions  and  requirements 
In  said  policy  relative  to  other  Insurance." 
This  allegation  la  denied  by  the  answer.  This 
seems  to  be  the  main,  If  not  the  only  im- 
portant, issue  raised  by  the  pleadings.    The 


ease  was  tried  with  a  Jury,  who  retnmed  a 
general  TWdict  for  the  plaintiff,  and  the  fol- 
lowing special  findings  of  fact:  "(1)  What 
was  the  value  of  the  building  at  the  time  of 
the  Issuance  of  the  policy  sued  on,  to  wit, 
the  3d  day  of  June,  A.  D.  18927  Ans.  $2,300. 
John  St^nmetE,  Foreman.  (2)  What  was 
the  value  of  the  building  at  the  time  of  Its 
destruction  by  fire,  to  wit,  on  the  6th  day  of 
September,  A.  D.  1882?  Ans.  $2,30a  John 
Stelnmets,  Foreman.  (3)  Was  it  understood 
between  phOntlff  and  U  F.  La  Croix,  at  the 
time  at  the  Issuance  of  the  three  policies  by 
him,  aggregating  eighteen  hundred  dollars, 
that  said  plaintlfT  could  increase  the  insur- 
ance of  said  building  so  that  the  aggregate 
amount  of  the  insurance  should  be  thlrty-siz 
hundred  dollars?'  Ans.  No.  John  Steinmetz, 
Foreman.  (4)  Did  Mr.  La  Croix  tell  plaintiff 
that  he  could  renew  the  three  old  policies, 
which  were  shortly  to  exphre,  ao  as  to  make 
the  Insurance  on  said  building  $3,600?  Ans. 
No.  John  Steinmetz,  Foreman."  The  court, 
on  motion  of  the  defendant,  set  aside  the 
general  verdict  in  favor  of  plaintiff,  and  ren- 
dered judgment  in  favor  of  defendant  on  the 
special  flndlnga  From  this  judgment,  plain- 
tiff appeals. 

R.  R.  Purcell,  for  appellant  Leon  La  Croix 
and  Ow  B.  Nolan,  for  respondeat 

PBMBBRTON,  a  J.  (after  staUn?  the 
facts).  The  appellant  contMids  that  the  gen- 
eral verdict  Is  not  Inconsistent  with  the  spe- 
cial findings,  and  that  the  court  ened  In  so 
holding.  The  plaintiff  alleges  in  his  com- 
plaint an  understanding  or  agreement  with 
defendant's  agents  that  he  might  increase 
his  insurance  on  the  property  to  the  sum  of 
$3,600.  This  the  defendant  d«iied.  This  is- 
sue was  Included  in  the  special  findings  sub- 
mitted to  the  jury.  They  found  that  there 
was  no  such  understanding,  or  agreement 
If  there  was  no  such  agreement,  plaintiff,  It 
Is  conceded,  could  not  recover.  The  general 
verdict  for  plaintiff  was  necessarily  incon- 
sistent with  the  special  findings  that  no  snd) 
agreement  was  entered  into  between  the  par- 
ties. The  plaintiff,  after  defendant  had 
moved  the  court  for  judgmmt  on  the  special 
findings,  asked  leave  to  file  amcndmoits  to 
his  complaint,  to  the  effect  that  defendant's 
agents  had  knowledge  of  this  additional  In- 
surance, irrespective  of  said  agreement,  on 
the  property,  before  its  destruction,  and 
made  no  objection  thereto.  Gounsd  for 
plaintiff  contends  that  there  was  evidence  of 
such  knowledge,  and  that  he  was  entitled 
to  amend  his  complaint  In  eonfonnance 
therewith.  He  contends  also  that  thia  made 
an  issue  not  covered  by  the  special  findings, 
and  on  which  the  jury  might  hare  found 
their  general  verdict;  and.  If  ao^  he  aaya  tiaa 
court  erred  In  setting  aside  the  general  ver- 
dict and  rendering  judgment  on  the  special 
findings.  We  think  this  amendment  Incon- 
sistent with  the  agreement  alleged  in  tlie 
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complaint  u  «  basis  of  plalntlfTa  right  to 
recoTor  in  the  case.  And,  furtbennore,  If  the 
plaintiff  desired  to  arall  himself  of  the  right 
to  so  amend,  he  shonid  have  made  his  offer 
at  the  close  of  the  testimony,  and  asked  for 
e  finding  thereon.  When  he  offered  his 
amendment  the  verdict  and  flndlngs'bad  been 
made  and  returned,  the  jary  had  been  dis- 
charged, and  the  court  was  considering  a 
tnotlon  for  judgment  on  the  rerdlct  and  find- 
ings. We  are  unable  to  discover  any  abuse 
of  discretion  on  the  part  of  the  trial  court  in 
disallowing  the  amendment.  It  seems  to  us, 
'from  a  careful  conslderatioti  of  the  record, 
•that  the  case  was  fairly  tried  on  the  plead- 
ings and  evidence,  and  a  proper  result 
readied.     The  judgment  Is  affirmed. 

DB  WITT,  J.,  concurs. 

SUNT,  J.,  having  presided  at  the  trial  of 
tbto  nit,  takes  no  part  In  the  decision. 


(16  Mont  808) 

KENDALIi  T.  O'NEAL. 

•(Siipreae  Court  of  Montana.     June  17,  1895.) 

Ambhsmext  of  Order  —  Stat  or  Execution  — 
Fraudulbnt  Convetancb  to  WirK. 

1.  The  error  of  a  clerk  In  omitting  from  an 
4»der  granting  a  stay  of  execution  the  object  for 
whidi  it  is  granted  may  be  corrected  after  the  ex- 
piration of  the  period  for  which  the  stay  waa 
granted. 

2.  A  stay  of  execution,  granted  to  allow  time 
for  the  preparation  and  service  of  a  atatement 
on  motion  for  a  new  trial,  begins  to  ran  at  the  ex- 
piration of  the  10  days  whidi  the  law  allows  for 
preiMratlon  and  service  of  a  statement  after 
service  of  notice  of  faitentlon  to  move  for  a  new 
trial. 

8.  Plaint]  CTs  husband,  after  marriage,  tam- 
ed over  to  plaintiff  his  money  and  property,  of 
whidi  he  had  considerable,  but  she  had  none; 
and  afterwards  he  had  the  management  of  the 
bi.siDess  as  agent  of  his  wife.  The  husband  de- 
nied that  the  transfer  was  made  to  get  the- prop- 
erty out  of  reach  of  his  creditors,  but  qnalined  it 
by  stating  that  he  would  be  foolish  if  ne  did  not 
.protect  himself  when  a  certain  person  threatened 
to  sell  him  ont,  and  give  him  no  show,  Hdd, 
that  the  evidence  justified  the  court,  on  a  verdict 
finding  the  conveyance  free  from  fraud,  in  grant- 
ing a  new  trial. 

Appeal  from  district  court,  Ohotean  county; 
Dudley  Du  Bose,  Judge. 

Actl<m  by  Amelia  R.  Kendall  against  B. 
F.  O'Neal  for  the  conversion  of  hay.  There 
was  a  rerdict  for  plaintiff,  and  from  an  order 
granting  defendant  a  new  trial  plaintiff  ap- 
peals.    Affirmed. 

Howard  S.  Greene,  for  appellant.  Walsh  3t 
Newman  and  Donnelly  &Knoz,  forrespondent 

PEMBERTON,  O.  J.  This  Is  an  actlwi  to 
recover  damages  of  the  defendant  for  the 
value  of  certain  hay,  which  It  is  alleged  he 
wrongfully  UxA.  from  plaintiff,  and  converted 
to  his  own  use.  Plaintiff  was  the  wife  of 
Gharles  O.  Kendall  at  the  time  of  commenc- 
ing this  suit  The  defendant  was  the  sheriff 
of  Choteau  county,  and  took  the  bay,  as 
..4ncb  sheriff,  under  an  attachment  issued  In 


a  suit  against  Charles  O.  Kendall  to  recover 
a  debt  due  by  said  Charles  O.  Kendall.  The 
plaintiff  claimed  the  hay  as  her  separate 
property.  The  case  was  tried  to  a  jury,  who 
returned  a  verdict  for  the  plaintiff.  Defend- 
ant moved  the  court  for  a  new  trial,  which 
was  granted.  From  the  order  of  the  court 
granting  a  n«w  trial  this  appeal  U  prose- 
cuted. 

The  appellant  contends  that  the  statement 
on  motion  for  new  trial  was  not  served  and 
filed  within  the  time  required  by  law.  The 
verdict  was  rendered  on  the  16th  day  of 
May,  18D3.  Notice  of  motion  for  new 
trial  was  served  on  the  25th  day  of  May, 
On  the  17  th  day  of  May  the  court,  on  motion 
of  defendant's  counsel,  granted  a  stay  of  exe- 
cution for  80  days.  This  order  did  not  state 
the  object  or  purpose  thereof.  On  the  2d 
day  of  October  thereafter  the  court  amended 
this  order  on  the  minutes  so  as  to  read  as 
follows:  "In  this  cause,  on  motion  of  de- 
fendant's counsel,  the  court  grants  a  stay 
of  execution  for  a  period  of  thirty  days  In 
which  to  prepare  and  file  statement  on  mo- 
tion for  a  new  trial  herein."  And  on  the 
same,  day  the  court  granted  a  new  trial. 
The  statement  on  motion  for  a  new  trial  was 
served  on  the  1st  day  of  July,  1893.  The  ap- 
pellant contends  that  the  court  bad  no  Juris- 
diction to  grant  the  second  extension.  The 
order  of  October  2d  simply  corrected  the  or- 
der of  May  17th  so  as  to  show  what  the  court 
meant  to  do,  and  did  in  fact  do,  by  granting 
the  first  order.  Affidavits  were  filed  to  show 
what  were  the  terms  and  object  of  this  order, 
and  to  show  that  the  clerk  omitted  to  state 
in  the  order  that  the  stay  of  execution  was 
granted  for  30  dayst  to  enable  defendant  to 
prepare  statement  on  motion  for  new  triaL 
We  think  the  court  had  full  power  to  make 
the  record  state  and  conform  to  the  truth, 
and  to  correct  an  error  or  omission  of  the 
clerk,  when  the  mistake  clearly  appeared. 
This  is  evidently  what  the  court  did  by  its 
order  of  October  2d.  See  Territory  t.  Clay- 
ton, S  Mont  1,  19  Pac.  203.  The  law  gave 
the  defendant  10  days  after  the  service  of 
notice  of  intention  to  move  for  a  new  trial 
to  prepare  and  serve  statement  This  10 
days,  and  the  30-daya  extension  which  the 
court  may  grant  without  the  consent  of  the 
adverse  party,  extended  the  time  for  filing 
statement  on  motion  for  new  trial  beyond 
the  Ist  day  of  July,  the  date  on  which  it  was 
served  and  filed.  We  think  the  statement 
was  served  and  filed  in  time. 

The  appellant  contends  also  that  the  court 
abused  its  discretion  by  granting  a  new  trial 
In  this  case.  It  will  be  observed  that  the 
plaintiff  In  this  case  is  a  married  woman, 
and  claims  the  hay  taken  by  the  sheriff  for 
the  debt  of  her  husband  as  her  separate  prop- 
erty. It  was  shown  by  the  evidence  In  this 
case  that  when  plaintiff  and  her  husband 
were  married  she  bad  practically  no  money 
or  property  of  her  own;  that  her  husband 
had  considerable  property;    that  after  the 
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marriaire  the  money  and  property  were 
turned  over  to  tlie  wife  by  transactlone  be- 
twe«i.  tbemselves;  that  the  hay  in  contro- 
Tersy  was  cut  and  made  by  the  nse  of  tblB 
property,  consisting  of  teams,  machinery, 
etc.,  once  belon^ng  to  the  husband;  that 
the  husband  assisted  In  the  cutting  and  sav- 
ing of  the  hay,  for  wages,  it  is  said,  paid  by 
the  wife;  that  the  husband  had  the  control 
and  management  of  the  business  as  the  agent 
of  the  wife,  as  Is  claimed.  These  things  ap- 
pear in  the  evidence  of  plaintiff  offered  to 
■how  her  separate  ownership  of  the  property. 
Under  the  law  It  is  the  duty  of  the  courts 
to  scrutinize  with  great  care  transactions  of 
this  kind  between  husband  and  wife,  and 
only  those  contracu  that  are  free  from  fraud, 
and  are  absolutely  bona  tide,  should  be  per- 
mitted to  stand.  In  Lambrecbt  ▼.  Patten 
(Mont.)  88  Fac.  1003,  this  court,  in  speaking 
of  the  relation  of  husband  and  wife,  said: 
"That  relation  Is  often  a  convenient  means 
for  the  perpetration  of  a  fraud,  and,  when 
claims  of  such  indebtedness  are  made  be- 
tween husband  and  wife,  they  must  be  sub- 
jected to  the  most  searching  examination.  If 
not,  indeed,  Suspicion."  Bee,  also,  Chapman 
v.  Summerfleld,  <ttt  Kan.  610,  14  Pac.  2%. 
We  do  not  think  the  evidence  In  this  case 
is  free  from  doubt  or  suspicion.  For  in- 
stance, on  cross-examination  the  following 
question  was  put  to  G.  O.  Kendall,  the  bus- 
band:  "Q.  Now,  Mr.  Kendall,  is  It  not  a 
fact  that  all  this  property  that  we  have  been 
talking  about.  Including  stock  and  house  and 
lot  and  all,  was  transferred  by  yon  to  your 
wife  for  the  purpose  of  getting  It  out  of  your 
name,  and  out  of  the  reach  of  your  credi- 
tors r'  He  answered  this  question  as  fol- 
lows: "To  answer  your  question  directly.  I 
say,  'No';  but  I  will  qualify  it  In  this  way: 
that  when  a  man  like  John  Powers  tells  me 
that  he  is  going  to  sell  me  out,  and  give  me 
no  show,  a  man  Is  a  damn  fool  for  not  pro- 
tecting himself."  We  think  this  testimony 
was  suWcIent  to  cast  a  suspicion  upon  the 
bona  tides  of  the  whole  transaction  and  deal- 
ing between  plaintiff  and  her  husband,  and 
to  cau.se  the  trial  court  to  question  whether 
the  Jury  had  rightly  scrutinized  and  consid- 
ered the  evidence  in  relation  to  the  dealings 
between  them.  We  are  unable  to  discover 
that  In  granting  a  new  trial  the  court  abused 
that  sound  Judicial  discretion  which  governs 
In  such  proceedings.  The  -order  appealed 
from  is  affirmed. 

DH  WITT  and  HUNT,  JJ.,  concnr. 


<1(  Mont.  309) 

WATKINS  et  aL  v.  MORRIS  et  al. 
(Snpreme  Court  of  Montana.     June  17,  1895.) 
RiviKw  0!t  Appkau 
A  Jndement  will  not  be  disturbed  on  ap- 
peal when  the  evidence  is  aufficieut  to  Justify  the 
llndinga. 


Appeal  from  district  court,  Lewis  and 
Clarke  county;  Frank  K.  Armstrong,  Jndge. 

Action  by  J.  M.  Watklns  and  another 
against  Moses  Morris  and  another  for  dam- 
ages for  breach  of  contract  From  a  Judg- 
ment for  defendants,  and  an  order  denying  a 
motion  for  a  new  trial,  plaintiffs  appeal  Af- 
firmed. 

Henry  C.  Smith  and  F.  N.  &  8.  H.  Mclntire, 
for  appellants.  Walsh  &  Newman,  for  re- 
spondents. 

PER  CURIAM.  This  acUon  Is  brought  by 
plaintiffs  to  recover  damages  for  the  refusal 
of  defendants  to  accept  and  pay  for  certain 
quantities  of  oats.  They  allege  a  contract 
for  the  sale  and  delivery  of  the  oats,  and 
that,  by  reason  of  the  defendants'  failure  to 
receive  and  pay  for  the  same,  they  wen- 
obliged  to  sell  said  oats  for  the  beet  price 
they  could  get.  They  sue  for  the  differenp<' 
between  the  contract  price  and  the  price  for 
which  they  were  obliged,  as  they  allege,  to 
sell.  The  contract  for  sale  was  made  b> 
telegraph.  It  is  Important  to  note  that  tin- 
whole  telegraphic  correspondence  Is  couch 
ed  In  language  Indicating  haste  and  prompi 
ness.  Such  terms  are  used  as  "If  accepUMi 
at  once,"  "immediate  acceptance,"  "at  once." 
"we  wlU  make  prompt  shipmMit,"  and  "an 
swer  quick."  The  defense  set  up  by  defend- 
ants was  that  the  plaintiffs  did  not  deliver 
or  offer  to  deliver  the  oats  within  a  resonablc 
time,  and  that  defendants,  by  reason  of  snoh 
delay,  were  obliged  to  supply  themseIve^ 
with  oats  from  other  sources.  There  wen- 
three  car  loads  of  oats  altogether.  Two  cai 
loads  were  sent  from  a  point  near  Spokane 
Wasb.,  to  Helena,  by  way  of  Huntington 
and  Pocateiiu,  Idaho,  and  Sliver  Bow  Junr 
tlon,  Mont  The  other  car  load,  while  sent  In 
the  Northern  Paclflc,  the  more  direct  routi*. 
was  consigned  to  persons  other  tlian  the  de 
fendants,  and  defendants  had  no  knowledge 
of  Its  arrival  until  they  had  been  obliged,  a* 
they  testified,  to  rescind  the  order,  and  buy 
oats  elsewhere.  The  court  found  that  tliV 
plaintiffs  did  not  deliver,  or  offer  to  deliver, 
the  oats  to  the  defendants  within  a  reason 
able  time.  Judgment  was  rmdered  for  the 
defendants.  We  have  reviewed  the  te«U- 
mony,  and  are  of  opinion  that  the  evidence 
waa  sufficient  to  sustain  the  findings  and  the 
Judgment  of  the  court  The  Judgment,  and 
the  order  denying  pinintlffs'  motion  for  new 
trial,  are  therefore  atfirmed. 


(U  liont.  Xi«) 

STATE  ex  rel.  MUTUAL  BENEFIT  LIFE 

INS.  CO    V.  FIRST  JUDICIAL 

DISTRICT  COURT. 

(Supreme  Court  of  Montana.     June  10.  1895.) 

HoTiON  POK  Rbcsiveb— Maitdamds  to  GOMMl 

BBARINO— PkIOR  AUIUDICATIOX. 

1.  Plaintiff  in  a  foreclosure  suit  moved  foi 
the  appointment  of  a  receiver  under  Code  Civ. 
Ptoe.  {  229  on  the  ground  that  the  properly  wa» 
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"probably  insufficient  to  disdiarge  the  mortgage 
debt,"  and  at  the  time  set' for  hearing  the  motion 
the  parties  were  given  opportunities  to  introduce 
teetimouy  as  to  whether  the  property  was  proba- 
bly insufficient,  as  alleged  by  plaintiff  and  denied 
by  defendant,  bnt  no  testimony  was  offered,  the 
question  being  submitted  on  the  pleadings,  and 
plaintiff's  motion  was  denied.  UM.  that  the 
court  did  not  refuse  to  determine  the  motion,  and 
a  writ  of  mandamus  to  compel  it  to  do  so  should 
be  denied. 

2.  The  opinion  of  the  district  court  is  not  a 
finding,  nor  a  part  of  the  judgment,  so  as  to  re- 
quire a  review  thereof. 

Mandamus,  on  the  relation  of  the  Mutual 
Benefit  Lite  Insurance  Company,  to  the  district 
court  of  the  First  Judicial  district  In  and  Ux 
the  county  of  Lewis  and  Clarke,  department 
No.  1.    Writ  diHmissed. 

The  oliject  of  this  action  is  correctly  stated 
In  the  opening  paragraph  of  the  brief  of  the 
relator,  as  follows:  "This  is  an  application  for 
a  writ  of  mandamus  to  compel  the  district 
court  of  Lewis  and  Clarke  county  (department 
No.  1),  to  assume  Jurisdiction  of,  and  bear  and 
determine  on  its  merits,  an  application  at 
motion  for  the  appointment  of  a  receiver  In 
an  action  now  pending  in  said  coturt  in  which 
tbe  relator  herein  Is  plaintiff,  which  action 
was  brought  to  foreclose  a  real-estate  mort- 
gage." Belator  commenced  an  action  in  tbe 
district  court  against  Peter  Winne  et  al.  to 
foreclose  a  mortgage.  Our  statute  In  refer- 
ence to  receivers  provides:  "A  receiver  may 
be  appointed  by  tbe  court  in  which  the  ac- 
tion is  pending,  or  by  the  Judge  thereof: 
*  •  *  Second.  In  an  action  by  a  mortgagee 
for  the  foreclosure  of  his  mortgage,  and  sale 
of  the  mortgaged  property,  where  it  appears 
that  tbe  mortgaged  propierty  is  in  danger  of 
being  lost,  removed  or  materially  injured,  or 
that  the  condition  of  the  mortgage  has  not 
been  performed,  and  that  the  property  is  prob- 
ably Insufflcient  to  discharge  tbe  mortgage 
debt"  Code  Civ.  Proc.  S  229.  It  was  al- 
leged In  the  complaint  In  the. action  to  fore- 
close that  the  conditions  of  the  mortgage  had 
been  broken,  and,  furthermore,  .that  the  prop- 
erty was  probably  insufflcient  to  discharge  the 
mortgage  debt  That  the  property  was  prob- 
ably insufficient  to  discbarge  the  mortgage 
debt  was  denied  In  the  answer.  The  plaintiff 
gave  notice  that  it  would  move  the  court  for 
an  order  appointing  a  receiver,  and  that  the 
motion  wotdd  be  made  upon  the  pleadings, 
and  upon  oral  testimony  to  be  taken  and  in- 
troduced on  the  hearing  of  said  motion. 
Thereupon  the  district  court  ordered  that 
oral  testimony  might  be  Introduced  upon  tbe 
hearing  of  the  motion  in  support  thereof  and 
In  opposition  thereto. 

The  application  for  a  writ  of  mandamus 
sets  forth  that  the  court  refused  to  bear  tes- 
timony or  proof  in  supiwrt  of  the  application 
for  the  appointment  of  a  receiver,  and  denied 
said  application.  The  writ  of  mandamus  was 
issued  from  this  court  commanding  tbe  dis- 
trict court  to  entertain  and  assume  Jurisdic- 
tion of  said  motion  for  the  appointment  of  a 
receiver,  and  to  hear  proof,  either  oral  or  by 
affidavit,  and  to  determine  said  application 


upon  tbe  merits,  or  show  cause  before  this 
court  why  it  has  not  done  so.  The  district 
court  makes  answer  to  the  writ,  and  denies 
that  it  ever  refused  to  entertain  Jurisdiction 
of  the  application  for  the  appointment  of  a 
receiver,  and  that  it  ever  refused  to  hear 
proof  upon  the  application.  The  answer  fur- 
ther sets  forth  that  at  the  time  set  for  tbe 
hearing,  tbe  plaintiff  applied  for  the  appoint- 
ment of  a  receiver,  which  motion  was  oral, 
and  contained  no  reason  therefor,  "nor  were 
any  reasons  at  any  time  given  why  a  re- 
ceiver should  be  so  appointed,  except  that  it 
appeared  from  the  pleadings  that  'the  con- 
dition of  the  mortgiage  has  not  been  perform- 
ed,' and  tbe  allegation  in  the  plaintiff's  com- 
plaint contained  in  paragraph  19  thereof, 
'said  property  Is  probably  not  sufficient  to 
discharge  said  mortgage  debt'  Ample  op- 
portunity was  given  the  plaintiff  to  present 
any  other  or  additional  reasons,  if  any  exist- 
ed, but  no  such  were  offered  or  presented  to 
the  court  the  plaintiff  relying  solely  upon 
the  pleadings  in  said  cause."  It  is  further 
set  up  in  the  respondent's  answer  as  follows: 
"No  grounds  were  presented,  save  those  made 
in  the  complaint  or  offered  by  the  plainu^, 
no  offer  of  proofs  upon  any  ground  was 
made,  no  witnesses  were  produced  or  offered 
after  said  motion  was  made,  nor  was  there 
any  action  taken  in  the  matter  of  application 
for  a  receiver,  except  the  argument  referred 
to,  and  the  submission  of  the  same  by  agree- 
ment of  counsel  to  this  court,  upon  the  plead- 
ings and  argument  aforesaid."  The  action 
taken  by  the  court  appears  in  Its  answer,  as 
follows:  "That  thereafter,  and  on  the  3d 
day  of  May,  1896,  after  due  consideration  of 
all  of  said  matters  then  pending,  having 
theretofore  taken  Jurisdiction  thereof,  and 
having  heard  all  that  tbe  plaintiff  had  of- 
fered or  expressed  any  desire  to  offer,  and  Its 
argument  therein,  I  did,  on  the  3d  day  of 
May,  1895,  make  the  following  order,  which 
appears  on  pages  283  and  284  of  the  records 
of  said  district  court,  as  follows:  'In  this 
case  plaintiff's  motion  for  the  appointment 
of  a  receiver  Is  denied,  and  it  is  further  or- 
dered that  the  order  heretofore  made  re- 
straining defendants  from  collecting  the 
rents,  issues,  and  profits  is  hereby  set  aside, 
to  which  ruling  of  the  court  plaintiff  except- 
ed.'" The  relator  demurs  to  the  answer  on 
the  ground  that  it  does  not  set  up  a  defense 
to  the  application  for  a  writ  of  mandate. 
This  Is  the  matter  now  for  consideration. 

McGonneil,  Clayberg  &  Ounn,  for  relator. 
A.  K.  Barbour  and  J.  W.  Kinsley,  for  re- 
spondent 

DH  WITT,  J.  (after  stating  the  facts).  The 
writ  of  mandamus  may  be  invoked  to  compel 
the'  performance  of  an  act  which  the  law 
especially  enjoins  as  a  duty  resulting  from 
an  office,  trust,  or  station.  Code  Civ.  Proc. 
S  566.  The  writ  of  mandamus  may  require 
the  district  court  to  act  We  are  of  opinion 
that  the  answer  of  the  court  In  this  case 
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Bhows  that  the  court  did  act  upon  the  appli- 
cation  for  the  appointmeut  of  a  receiver. 
The  demurrer  confesses  that  all  the  allega- 
tions of  the  answer  are  true.  It  is  there- 
fore true  that  the  court  gave  all  the  parties 
ample  opportunity  to  Introduce  oral  or  other 
testimony  upon  the  point  of  whether  the 
mortgaged  property  was  probably  insufficient 
to  discharge  the  mortgage  debt  It  is  true 
that  the  parties  refused  to  offer  any  such 
testimony.  Therefore,  all  that  the  court  had 
before  it  was  the  affirmation  of  the  com- 
plaint that  the  property  was  probably  in- 
sufficient to  answer  the  debt,  and  the  denial 
of  this  afSrmation  by  the  defendants'  answer. 
Upon  these  pleadings  the  court  acted,  and  re- 
fused to  appoint  a  receiver.  It  is  of  course 
conceded  that  by  this  writ  of  mandate  we 
are  not  adied  to  review  the  exercise  of  Judg- 
ment and  discretion  of  the  court  As  the 
record  is  before  us.  the  writ  of  mandamus 
must  be  dismissed.  The  answer  of  the  court 
is  a  complete  defense 'to  the  application  for 
the  writ  Instead  of  the  court's  having  re- 
fused to  act,  it  did  act  upon  what  was  be- 
fore it,  to  wit,  the  pleadings,  and  gave  am- 
ple oppOTtunity  to  relator  to  offer  any  other 
matter  in  support  of  its  application,  which 
the  relator  refused  to  do.  There  have  been 
several  points  argued  by  counsel,  which  we 
do  not  think  are  in  the  case.  Nor  do  we 
consider  it  necessary  to  express  o'ur  views 
as  to  the  opinion  of  the  district  court  which 
was  filed  in  denying  the  application  for  a  re- 
ceiver. The  opinion  of  the  district  court  is 
not  a  finding,  nor  a  part  of  the  Judgment 
Thorp  V.  Freed,  1  Mont  651;  Fant  v.  Tandy, 
7  Mont.  443,  17  Pac.  560;    Muller  v.  Buyck, 

12  Mont  35C.  30  Pac.  386;   Horsky  v.  Moran, 

13  Mont.  250,  34  Pac  SCO.  Judgment  was 
upon  the  pleadings.  The  court  acted. 
Whether  the  reasons  of  the  court  were  right 
we  need  not  inquire.  Thorp  v.  Freed,  supra. 
The  result  was  right  The  answer  of  re- 
spondent being  confessed  to  be  true  by  the 
aemurrer,  and  it  being  a  defense  of  the  ap- 
plication, it  is  ordered  that  the  writ  be  dis- 
missed. 

PEMBERTON,  0.  J.,  and  HUNT,  J.,  con- 
cur. 


(IG  Mont  234) 

McCOWAN  V.  McIiAT, 

(Supreme  Court  of  Montana.     June  3,  1885.) 

Mi.NiNo  Claim— Notice  of  Location  —  Vbrifjca- 

TioN— Fossissio:?  fob  Limitation  Fbkiod 

—Effect— Adverse  Claim. 

1.  Qen.  Laws,  div.  5,  {  1477,  requiring  the 
notice  of  location  of  a  mining  claim  to  be  "on 
oath,"  was  a  proper  exercise  of  the  power  of  the 
state  le^slature. 

2.  Under  Gen.  I^ewf,  div.  6,  {  1477.  requir- 
ing one  who  discovers  a  mining  claim  to  file  a  de- 
claratory statement  of  such  discovery  or  loca- 
tion, on  oath,  describing  said  claim  in  the  manner 
provided  by  the  laws  of  the  United  States,  the 
Rtntement  must  be  of  the  discovery  or  location, 
as  well  as  of  the  description  of  the  claim,  and 
an  aflidavit  wliich  menuy  states  that  "the  de- 


scription of  said  lode"  is  true  is  fatally  defective.. 

3.  The  statement  in  a  verification  of  a  lo- 
cation notice,  that  the  locators  have  "fully  com- 
plied with  the  requirements"  of  law  and  local 
customs  regulating  mining  locations,  is  merely  a 
conclusion  of  law,  and  does  not  verify  any  fact 

4.  Rev.  St  U.  S.  I  2332,  providing  that  evi- 
dence of  the  possession  and  working  of  a  mining, 
claim  for  a  period  equal  to  the  statute  of  limi- 
tations of  the  state  shall  establish  a  right  to  u 
patent  in  the  absence  of  any  adverse  claim,  mere- 
ly authorizes  a  patent  to  issue  to  an  applicant 
who  has  held  for  sudi  period,  provided  no  one- 
files  an  adverse  claim  m  the  land  office;  and 
does  not  give  one  a  right  to  the  claim  merely  be- 
cause he  has  worked  it  for  the  statutory  time 
without  any  adverse  claim  being  made. 

Appeal  from  district  court,  Meagher  coun- 
ty;   Frank  Henry,  Judge. 

Action  by  Duncan  McCowan  against  Ed- 
ward McLay  to  determine  adverse  claims  to 
mining  premises.  From  a  Judgment  sus- 
taining a  demurrer  to  the  complaint,  plaintiff 
appeals.    Affirmed. 

McConnell,  Clayberg  &  Gunn,  for  a^tel- 
lant     Toole  &  Wallace,  for  respond«it 

DB  WITT,  J.  The  defendant  applied  tor 
a  United  States  patent  for  certain  mining 
premises.  The  plaintiff  filed  his  adverse 
claim  in  the  United  States  land  office,  and 
commenced  this  action,  which  is  comm<Mily 
known  as  an  "adverse  suit"  Davidson  v^ 
Bordeaux,  15  Mont  — ,  38  Pac.  1075,  and 
cases  cited;  Anthony  t.  JiUson,  83  Cal.  296, 
23  Pac.  418.  A  demurrer  to  plaintiff's  com- 
plaint was  sustained,  and  Judgment  rendered- 
and  entered  for  defendant.    Plaintiff  appeals. 

The  plaintiff  depended  upon  the  location  of 
the  Yellow  Jacket  claim.  He  set  out  the  lo- 
cation notice  of  this  claim,  and  the  affidavit 
verifying  the  same,  in  his  complaint  One 
point  raised  by  the  demurrer  was  that  the 
verification  of  the  location  notice  was  insuffi- 
cient Our  statute  requires  that  the  notice- 
of  location  of  a  mining  claim  shall  be  on 
oath.  G«i.  Laws,  div.  6,  i  1477.  That  this 
requirement  of  our  statute  is  within  the  pow- 
er of  the  state  legishiture  was  doubted  In 
Wenner  v.  McNulty,  7  Mont  30,  14  Pac.  643, 
but  was  fully  affirmed  in  O'Donnell  v.  Glenn, 
8  Mont  248,  19  Pac.  302,  which  ruling  was 
afterwards  followed  as  the  law  of  the  case 
on  the  second  appeal  of  O'Donnell  v.  Glenn, 
8  Mont  452,  23  Pac.  1018,  and  was  followed 
as  stare  decisis  in  Metcalf  t.  Prescott,  10 
Mont  284,  25  Pac,  1037.  The  Ninth  circuit 
court  of  appeals  of  the  United  States  recent- 
ly encountered  this  question  In  Preston  v. 
Hunter  (not  yet  officially  reported),  67  Fed. 
— ,  but  passed  it  without  an  expression  of 
opinion.  We  shall  not  now  disturb  the  lav 
of  this  Jurisdiction  in  this  respect 

The  question  then  presents  itself,  was  the 
verification  of  the  Yellow  Jacket  notice  of 
location  Insufficient?  It  is  aa  follows: 
"Territory  of  Montana,  Cktunty  of  Meagher 
— Bg.:  John  C.  O'Brien,  James  L.  Neihart, 
and  Samuel  R.  Harley,  being  duly  and  sev- 
erally sworn,  depose  and  say  that  they  are  of 
lawful  age,  and  citizens  of  the  United  States; 
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that  they  have  heai-d  read  the  auore  notice 
of  location  of  fifteen  hundred  linear  feet  on 
tlte  Yellow  Jaclcet  lode;  that  the  description 
of  said  lode  as  therein  given  is  true  and  cor- 
rect; that  they  have  in  every  respect  ftilly 
complied  Tvlth  the  requirements  of  cliapter  0 
of  title  32  of  the  Revised  Statutes  of  the 
United  States,  and  the  local  customs  and 
laws  regulating  mining  locations,  and  that 
they  are  three  of  the  ■within-named  locators." 
■  ^ubsci-lbetl  and  sworn  to.)  Does  this  affi- 
davit verify  the  notice?  Is  the  notice  a  de- 
claratory statement  upon  oath?  Gen.  Laws, 
§  1477;  Metcalf  v.  Prescott,  supra.  The  no- 
tice Is  a  declaratory  statement,  but  the  ques- 
tion is,  do  the  locators,  or  any  of  them,  make 
the  statement  under  oath?  We  are  of  opin- 
ion that  they  do  not.  They  make  only  one 
portion  of  it  under  oath,  and  that  is  that  the 
description  of  the  lode,  as  given  in  the  no- 
tice, is  true  and  correct.  There  is  no  oath 
that  any  portion  of  the  location  notice  is  true, 
except  this  one  item,  and  therefore  the  loca- 
ti<m  notice  is  not  verified,  except  as  to  this 
one  item,  unless  It  can  be  held  that  the 
words,  "description  of  the  lode,"  include  the 
whole  notice.  But  we  are  of  opinion  that 
such  construction  of  these  words  cannot  ob- 
tain. The  meaning  of  the  words,  "descrip- 
tion of  the  lode,"  we  think.  Is  entirely  dear, 
Webst  Int.  Diet,  d^nes  the  word  "descrip- 
tion" as  follows:  "A  sketch  or  account  of 
anything  in  words;  a  portraiture  or  represen- 
tation In  language."  The  same  authority 
gives  among  the  synonyms  of  this  word: 
"Account";  "definition";  "recital";  "narra- 
tion"; "explanation";  "representation."  The 
Gentuiy  Dictionary,  among  other  definitions 
of  the  word,  has  the  following:  "Represen- 
tatl<Hi  by  visible  lines,  marks,  colors,  etc. 
The  act  of  representing  a  thing  by  words  or 
signs,  or  the  account  or  writing  containing 
such  representation.  A  statement  designed 
to  make  known  the  appearance,  nature,  at- 
tributes, accidents  or  incidents  of  anything, 
as  a  description  of  a  house  or  battle."  Fur- 
thermore, the  word  "description"  in  convey- 
ances of  real  estate  and  in  legal  instruments 
in  writing  generally  has  an  established  mean- 
ing. It  is  the  language  which  depicts  the 
thing  under  consideration.  See  Anderson's 
Law  Dictionary,  under  the  word  "Descrip- 
.tlon."  See,  also.  Black's  l^aw  Dictionary, 
under  the  same  bead,  where  the  word  "de- 
scription" is  defined  as:  "(1)  A  delineation 
or  account  of  a  particular  subject  by  a  recital 
of  its  characteristic  accidents  and  qualities. 
<2)  A  written  enumeration  of  items  compos- 
ing an  estate,  or  of  its  condition,  or  of  titles 
or  documents;  like  an  Inventory,  but  with 
more  particularity,  and  without  involving  the 
idea  of  an  appraisement.  (3)  An  exact  writ- 
ten account  of  an  article,  mechanical  device, 
or  process  which  is  the  subject  of  an  appli- 
cation for  a  patent.  (4)  A  method  of  point- 
ing out  a  particular  person  by  referring  to 
his  relationship  to  some  other  person  or  his 
character,  as  an  officer,  trustee,  executor,  etc. 


(5)  That  part  of  a  conveyance,  advertisement 
of  sale,  etc.,  which  identifies  the  land  intend- 
ed to  be  affected."  We  are  therefore  of 
opinion  that  the  word  "description,"  as  usetl 
in  the  affidavit  under  consideration,  meant 
the  delineation  or  account  of  the  Yellow 
Jacket  mining  claim  by  tie  recital  of  its 
metes  and  bounds,  or  courses  and  distances, 
and  its  geographical  position.  See  defini- 
tion from  Black,  Law  Diet,  supra.  Counsel 
for  appellant  contend  for  a  broader  defini- 
tion or  use  of  the  word  "description"  as  it 
appears  in  the  affidavit  and  in  the  statute 
(section  1477).  They  argue  that  the  words, 
"description  of  the  lode,"  refer  to  the  whole 
location  notice,  and  that  when  it  is  affii-med 
on  oath  that  the  "description"  is  correct  it  is 
thereby  affirmed  that  the  whole  notice  is 
true;  that  is  to  say,  that  the  whole  location 
notice  is  the  description  of  the  lode.  We 
cannot  consent  to  this  construction.  It  does 
violence  to  all  Ideas  of  the  meaning  of  the 
word  "description."  We  are  of  opinion  that 
the  word  is  not  used  in  section  1477  in  the 
sense  that  counsel  claims,  but  that  it  is  em- 
ployed by  the  lawmakers  in  its  ordinary  and 
well-known  signification.  Section  1477  pro- 
vides that  any  person  or  persons  "who  shall 
hereafter  discover  any  mining  claim  •  •  • 
shall,  within  twenty  days  thereafter,  make 
and  file  for  record  In  the  office  of  the  recorder 
of  the  county  In  which  said  discovery  or  lo- 
cation is  made,  a  declaratory  statement 
thereof,  in  writing,  on  oath,  ••  *  de- 
scribing said  claim,  in  the  manner  provided 
by  the  laws  of  the  United  States."  The  lo- 
cator, under  this  statute,  was  to  file  in  the 
county  in  which  said  location  is  made  a 
declaratory  statement  thereof.  The  word 
"thereof,"  as  here  used,  means  the  declara- 
tory statement  of  said  discovery  or  location. 
The  declaratory  statement  on  oath  must  be 
of  the  discovery  or  location,  and  not  siifiply 
of  the  description  of  the  claim.  This  lan- 
guage seems  to  be  clear,  and  the  intent 
seems  to  be  plain.  A  few  lines  further  in 
the  statute  it  is  also  provided  that  the  de- 
claratory statement  shall  also  describe  such 
claim  in  the  manner  provided  by  the  laws 
of  the  United  States.  Therefore  it  appears 
that  the  declaratory  statement  shall  be  of 
the  discovery  or  location,  as  well  as  the  de- 
scription of  the  claim,  and  it  would  be  un- 
reasonable to  hold  that  a  person  taking  oath 
that  the  description  of  a  claim  was  correct 
was  thereby  taking  oath  that  all  other  mat- 
ters set  up  in  the  notice  of  location  or  declar- 
atory statement  were  also  true.  It  therefore 
follows  that  the  location  notice  of  Yellow 
Jacket  lode,  being  verified  as  to  only  one  of 
Its  items,  was  not  a  declaratory  statement 
on  an  oath  of  the  discovery  or  location  of 
a  claim.  It  is  observed  that  the  affidavit 
further  states  that  the  locators  have  fully 
complied  with  the  requirements  of  law  and 
local  customs.  This,  however,  is  simply  a 
conclusion  of  law,  stated  by  the  locators,  and 
not  a  verification  of  any  fact.    AnthMiy  v. 
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JlUson,  83  Cal.  206,  23  Pac.  419.  We  must 
therefore  conclude  that  plalntllTB  location 
notice  was  fatally  defective. 

Plaintiff  contends  further,  however,  that 
even  If  he  had  no  notice  of  location  at  all,  he 
pleads  In  his  complaint  that  he  and  his  pred- 
ecessors In  interest  have  been  in  possession 
of  the  premises,  and  worked  them  as  a  mine, 
for  a  period  equal  to  the  statute  of  limitations 
of  this  state,  and  that,  therefore,  he  is  enti- 
tled to  prevail  in  this  action.  He  relies  upon 
section  2332  of  the  Hevised  Statutes  of  the 
United  States,  which  is  as  follows:  "Where 
such  person  or  association,  they  and  their 
grantors,  have  held  and  worked  their  claims 
for  a  period  equal  to  the  time  prescribed  by 
the  statute  of  limitations  for  mining  claims  of 
the  state  or  territory  where  the  same  may  l>e 
situated,  evidence  of  such  possession  and 
working  of  the  claims  for  such  i>eriod  shall  be 
sufficient  to  establish  a  light  to  a  patent 
thereto  under  this  chapter,  in  the  absence  of 
any  adverse  claim."  It  is  said  in  Mining  Co. 
V.  Willis,  127  U.  S.  471,  8  Sup.  Ct  1214: 
"With  reference  to  the  third  ground  of  the 
demurrer,  it  is  only  necessary  to  say  that  the 
complaint  alleges  that  a  valid  and  legal  loca- 
tion of  said  tunnel  was  made  by  persons  un- 
der whom  the  plaintiflT  claims,  and  that  the 
plaintiff  held  jxissesslon  of  the  same  for  more 
than  five  consecutive  years  prior  to  the  ouster 
by  the  defendants,  and  paid  all  the  taxes 
during  that  period  legally  or  otherwise  assess- 
ed upon  said  property.  This,  under  the  laws 
of  Colorado,  would  give  the  plaintiff  a  right 
to  the  premises  in  dispute  superior  to  any 
other  claim  except  that  of  the  govra-nment" 
But  these  remarks  are  not  applicable  in  this 
case.  There  plaintiff  depended  upon  a  "valid 
and  legal  location."  Here  plaintiff  bad  not 
a  valid  location,  as  we  have  determined.  We 
are  of  opinion  that  the  words  "adverse  claim" 
In  section  2332  are  used  in  the  same  sense  as 
they  are  employed  throughout  the  whole  of 
chapter  6,  tit  32,  which  is  the  mining  law  of 
congress.  The  signification  of  those  words 
in  the  sections  of  the  mining  law  is  a  claim 
filed  in  the  United  States  land  office,  opposing 
an  application  for  patent  to  mining  premises, 
made  by  another  person.  The  claimant  ap- 
plies for  patent.  The  advo-se  claimant  op- 
poses him.  ESach  claims  the  ground  which  is 
in  controversy.  To  suport  our  view  a«  to 
the  meaning  of  the  words  "adverse  claimant" 
and  "adverse  claim"  we  note  the  following 
language  of  section  2325.  That  section  states: 
"If  no  'adverse  claim'  shall  have  been  filed 

•  •  •  at  the  expiration  of  sixty  days,  It 
shall  be  as.sumed  that  the  applicant  is  entitled 
to  a  patent,  •  •  ♦  and  thereafter  no  «>b- 
Jection  from  third  parties  •  •  •  shall  be 
heard."  Again,  in  section  2326,  we  find  the 
following:  "Where  an  'adverse  claim'  is  filed 

•  *  •  it  shall  be  upon  oath,"  etc.  Again, 
In  the  same  section:  "It  shall  be  the  duty  of 
the  'adverse  claimant,'  within  thirty  days," 
etc.  Again,  It  is  stated  in  the  same  section 
"that  a  taOnrt  on  his  part  shall  be  a  waiver 


of  bis  "adverse  claim."*  We  must  therefore 
conclude  that  the  "adverse  claim"  mentioned' 
In  section  2332  means  the  land-office  adverse* 
claim.  Section  2332,  In  its  order  in  the  act, 
follows  the  provisions  of  law  as  to  applying 
for  patent  and  proceedings  under  said  ap- 
plication, and  the  filing  of  adverse  claims- 
The  section  says:  "Where  such  person  or  as- 
sociation •  •  *  have  held  and  worked 
their  claims  for  a  period  equal  to  the  time 
prescribed  by  the  statute  of  limitations,"  etc. 
We  are  of  opinion  that  the  words,  "such' 
person  or  association,"  etc.,  refer  to  the  per- 
sons and  associations  which  have  been  the 
subject  of  treatment  In  the  preceding  sections, 
namely,  persons  and  associations  who  have 
compiled  with  the  terms  of  the  law,  and  are 
applying  for  a  patent  for  their  mining  prem- 
ises. Preceding  section  2332,  aU  the  details 
for  an  application  for  a  patent  and  advers- 
Ing  the  same  have  been  provided  for.  Then 
comes  section  2332,  and  provides  that  If 
such  person  or  association,— that  Is  to  say, 
such  applicants  for  patent,— have  held  and 
worked  their  claims  for  a  period  of  the  stat- 
ute of  limitations,  such  facts  shall  establish 
their  right  to  a  patent,  In  the  absence  of  an 
"adverse  claim."  We  are  of  opinion  that 
this  section  was  enacted  to  meet  cases  where 
applicants  for  a  patent  have  been  In  posses- 
sion of  their  claims  for  a  period  of  the  stat- 
ute of  limitations,  but  were  unable  to  make 
full  proof  of  their  rights  to  a  patent,  a»  re- 
quired by  the  previous  provisions  of  the  law; 
and  to  excuse  their  defects  in  title  congress 
determined  that  the  land  office  should  pass 
over  such  defects,  and  give  them  their  pat- 
ents, provided  no  one  appeared  to  contest 
their  applications.  It  would  appear  that  the 
section  was  enacted  to  prevent  an  applicant 
from  failing  to  obtain  his  patent  simply  for 
defects  in  his  claim,  when  be  had  held  a 
long  undisputed  possession,  and  no  one  had 
opposed  him.  The  land  office,  under  such 
circumstances,  was  thus  authorized  to  omit 
some  of  the  strict  proof  required  from  an  ap- 
plicant in  conslderatloii  of  there  being  no 
opposition  to  the  application.  But  if  an  "ad- 
verse claimant"  did  appear,  the  contest 
should  be  referred  to  a  court  of  competent 
Jurisdiction  for  determination  aa  In  other 
cases.  We  are  of  opinion  that  the  words, 
"in  the  absence  of  any  adverse  claim,"  mean 
tliat  patent  shall  be  issued  to  such  a  claimant 
as  Is  described  in  section  2332,  If  no  one  filed 
what  is  known  in  the  land  office  as  an  "ad- 
verse claim,"  within  the  period  within  whtcL 
an  adverse  claimant  may  file  such  claim  un- 
der the  mining  laws  of  congress.  This  view 
Is  consistent  with  the  whole  scope  of  the 
mining  law  and  the  practice  in  the  land  of- 
fice thereunder.  That  such  la  the  construc- 
tion of  the  land  office  is  apparent  from  the 
rules  of  that  office  as  to  section  2332.  After 
citing  that  statute,  rules  70  and  71  are  as 
follows:  "This  provision  of  law  will  great- 
ly lessen  the  burden  of  proof,  more  especially 
in  the  case  of  old  claima  located  amny  years 


Digitized  by 


Google 


Mont.) 


BEUG  V.  KOEGEI-. 


605 


since,  the  records  of  whicb,  In  many  cases, 
have  been  destroyed  by  fire,  or  lost  in  other 
(rays  during  the  lapse  of  time,  but  concern- 
ing the  po8sessoi7  right  to  which  all  con- 
troversy or  litigation  has  long  l»ecn  settled." 
Enle  70.  "When  an  applicant  desires  to 
make  his  proof  of  possessory  right  in  accord- 
ance with  this  proYisicm  of  law,  he  will  not 
be  required  to  produce  evidence  of  location, 
copies  of  conveyances,  or  abstrncts  of  title, 
as  In  other  cases,  but  will  be  required  to 
furnish  a  duly  certified  copy  of  the  statute 
of  limitation  of  mining  claims  for  the  state 
or  territory,  together  with  his  sworn  state- 
ment giving  a  L'icar  and  succinct  narration  of 
the  facts  as  to  the  origin  of  his  title,  and 
likewise  as  to  the  continuation  of  his  posses- 
sion of  the  mining  ground  covered  by  his 
application;  the  area  thereof;  the  nature 
and  extent  of  the  mining  that  has  been  done 
thereon;  whether  there  has  been  any  oppo- 
sition to  bis  possession,  or  litigation  with  re- 
gard to  his  claim,  and,  if  so,  when  the  same 
ceased;  whether  such  cessation  was  caused 
J)y  compromise  or  by  Judicial  decree,  and 
any  additional  facts  within  the  claimant's 
knowledge  having  a  direct  bearing  upon  his 
posses<iion  and  bona  fides  which  he  may  de- 
sire to  submit  In  support  of  his  claim." 
Rule  71.  We  do  not  think  it  can  be  prop- 
erty contended  that  the  statute  means  "in 
the  absence  of  an  adverse  claim  filed  within 
the  period  of  the  statute  of  limitations." 
If  that  construction  were  to  obtain.  It  would 
be  necessary  to  add  words  to  the  statute, 
and  make  It  read,  "In  the  absence  of  any 
adverse  claim  filed  within  the  period  of  the 
statute  of  limitations."  The  better  view.  In 
our  opinion,  is  that  the  statute  means  that 
patent  shall  Issue  to  an  applicant  for  patent 
who  brings  himself  within  the  requirements 
of  section  2332,  If  no  one  appears  in  the  land 
office  to  adverse  his  application.  It  Is  dear 
that  plaintiff  in  this  action  Is  not  within  the 
purview  of  section  2332. 

There  are  other  points  raised  on  the  argu- 
ment, but  our  views  upon  the  matters  dis- 
cussed dispose  of  the  appeal.  The  demurrer 
was  properly  sustained.  It  is  ordered  that 
the  Judgment  be  affirmed. 

PBMBERTON,  C.  J.,  and  HUNT,  J.,  con- 
cur. 


(le  Most.  266) 

BERG  et  al.  v.  KOEGEL  et  al. 
(Snpreme  Conrt  of  Montana.     June  3,   1895.) 
Hiaiiio  Claim — Notice  of  Locatios  —  Veripioa- 

TIOS. 

Under  Gen.  Laws,  div.  5,  $  1477,  requir- 
ing a  person  making  a  location  of  a  mining  claim 
to  file  a  declaratory  statement  thereof  on  oath,  a 
statement  whidi,  on  its  face,  appears  to  have 
been  verified  a  year  before  the  location  of  the 
mine,  is  insufficient  in  the  absence  of  proof 
that  the  affidavit  was  wrongly  dated  by  mistake. 

Appeal  from  district  court,  Jefferson  coun- 
ty;  Frank  Showers,  Judge. 


Action  by  John  Berg  and  others  against 
Charles  Koegel  and  others  to  quiet  title  to  a 
mining  claim.  From  a  Judgment  of  non- 
suit, plaintiffs  appeal.    Affirmed. 

John  S.  Miller,  for  appellants. 

DE  WITT,  J.  This  Is  an  action  brought 
by  plaintiffs  to  quiet  their  title  in  and  to  cer- 
tain mining  premises  against  the  claims  of 
defendants  to  the  same  premises.  The  plain- 
tiffs were  nonsuited,  and  judgment  entered 
for  defendants,  from  which  judgment  this 
appeal  is  taken.  One  of  the  grounds  for  the 
nonsuit  was  the  defect  In  the  location  no- 
tice of  the  plaintiffs.  The  location  notice 
was  dated  January  1,  1891.  It  was  veilfied, 
as  appears  by  the  affidavit,  January  1,  1890. 
It  was  recorded  January  2,  1891.  The  testi- 
mony shows  that  tlie  discovery  and  location 
was  made  January  1,  1891.  Therefore  it  ai)- 
pears  by  the  recorded  notice  that  it  was  veri- 
fied a  year  before  the  discovery  and  location 
of  the  claim.  There  was  no  attempt  made 
upon  the  trial  to  show  that  the  affidavit  was 
wrongly  dated  by  mistake  of  the  notary. 
The  only  testimony  upon  the  subject  of 
when  the  notice  was  made  out  Is  the  testi- 
mony of  a  witness  who  stated  that  It  was 
made  out  the  last  day  of  January  before 
he  went  upon  the  ground.  As  ho  went  up- 
on the  ground  and  located  the  claim  In  Jan- 
uary, 1891,  It  was  probably  a  mistake  of  the 
transcriber  when  he  made  the  testimony  to 
appear  that  the  notice  was  made  out  the 
last  of  January.  The  witness  probably  said 
the  last  of  December.  But,  In  any  event, 
the  verification  Itself  shows  the  date  ono 
year  prior  to  the  location,  and  the  best  that 
the  evidence  does  to  help  the  plaintiffs  sliows 
that  the  verification  was  made  certainly  be- 
fore the  location,  for  the  witness  says  that 
it  was  made  out  and  sworn  to  before  the  loca- 
tion was  made.  Our  statute  (section  1477. 
dlv.  5,  Gen.  Laws)  provides,  that  a  person 
making  a  discovery  and  location  of  a  quartz 
lode  vein  shall  file  a  declaratory  statement 
thereof  on  oath.  A  declaratory  statement  on 
oath,  made  perhaps  a  year,  and  at  least  some 
time,  before  the  discovery  and  location,  is 
certainly  not  a  declaratory  statement  of  the 
location.  A  person  surely  cannot  make  affi- 
davit of  facts  before  the  facts  came  into  c.v- 
Istence.  We  are  therefore  of  opinion  that 
the  testimony  of  the  plaintiffs  themselves 
showed  that  they  had  not  made  or  filed  a  de- 
claratory statement  on  oath  of  the  discovei-y 
or  location  of  their  claim.  The  court  there- 
fore properly  granted  the  nonsuit.  This  de- 
cision is  made  upon  the  authority  of  McCow- 
an  V.  Mcl^ay  (Just  decided)  40  Pac.  G02,  to 
the  effect  that  our  statute  requiring  the  loca- 
tion notice  to  be  verified  Is,  not  In  conflict 
with  the  laws  of  the  United  States  upon  the 
subject  of  the  location  of  mining  claims. 
The  Judgment  Is  affirmed. 

PEMBBRTON,  0.  J.,  and  HUNT,  J.,  con- 
cur. 
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ELKHORX  TRADING  CO.  ▼.  TACOMA 
MIN.  CO.  et  al. 

(Supreme  Court  of  Montana.    June  17,  1895.) 

Estoppel — To  Assekt  Claim  — Falsk  Statement 

AS  TO   COKI'ORATE   DEBTS. 

One  B.  was  local  manager  of  plaintiff 
trading  company,  and  was  a  trustee  and  the  book- 
keeper of  defendant  mining  company.  When  the 
mimng  company  ceased  operations,  the  trustees 
thereof  went  to  B.,  to  ascertain  the  amount  of 
its  indebtedness  to  plaintiff  for  the  purpose  of  pre- 
paring the  annual  report  required  by  Oomp.  St. 
diT.  5,  i  460,  making  the  trustees  personally  lia- 
ble for  the  corporate  debts  in  case  of  failure  to 
annually  publish  a  report  of  indebtedness,  etc. 
B.  assured  the  trustees  that  the  mining  company 
owed  plaintiff  nothing,  and  that  the  general  in- 
debtedness to  others  was  trifling,  and  advised  the 
trustees  not  to  make  the  statutory  report,  which 
statements  were  relied  upon  by  the  trustees. 
It  appeared  that  B.  made  the  statements  in  order 
to  hold  a  trustee,  who  was  financially  responsible, 
to  the  payment  of  plaintiff's  claim.  Udd,  that 
plaintiff  was  estopoed  to  assert  the  liability  of  the 
trustees  for  a  debt  due  to  it  from  the  mining 
<-cmpany. 

Appeal  from  district  court,  Lewis  and 
Clarke  county;  H.  R.  Buck,  Judge. 

Action  for  debt  by  the  Elkhom  Trading 
Company  against  the  Tacoma  Mining  Com- 
pany and  another.  From  a  Judgment  for  de- 
fendants, plaintiff  appeals.    Affirmed. 

This  is  an  action  for  debt,  brought  against 
the  respondents,  Tacoma  Mining  Company 
and  W.  R.  Rust  Tiie  indebtedness  Is  that 
of  defendant  the  mining  company.  Judg- 
ment was  also  demanded  against  defendant 
Rust  on  the  ground  that  he  was  one  of  the 
trustees  of  the  mining  company,  and,  as  such, 
neglected  to  file  the  annual  statement  re- 
quired by  the  law  of  this  state.  At  the  open- 
ing of  the  trial,  the  following  stipulation  was 
made:  "Before  the  introduction  of  any  tes- 
timony, It  was  stipulated  by  and  between  the 
plaintiff  and  the  defendant  in  the  above-en- 
titled action,  in  open  court,  that  the  plaintiff 
should  recover'  Judgment  against  the  naid 
defendant  the  Tacoma  Mining  Company  for 
the  sum  of  $1,607.11;  and  that,  imless  this 
covaet  should  find  that  the  defense  of  the  de- 
fendant Rust  constitutes  a  bar  to  this  action 
as  to  him,  the  plaintiff  is  entitled  to  recover 
that  amount  from  the  said  defendant  Rust, 
as  one  of  the  trustees  of  the  said  defendant 
corporation."  It  was  admitted  on  the  plead- 
ings, by  Rust,  that  the  Tacoma  Mining  Com- 
pany did  not  In  the  year  1891  file  their  an- 
nual statement,  as  required  by  section  460, 
dlv.  5,  Comp.  St,  which  Is  as  follows:  "Every 
such  company  shall,  annually,  within  twenty 
days  from  the  first  day  of  September,  make 
report,  which  sliall  be  published  in  some 
newspaper  publlsbed  In  the  town,  city  or 
village,  or  if  there  be  no  newspaper  published 
in  said  town,  city  or  village,  then  in  some 
newspaper  published  nearest  the  place  where 
the  business  of  said  company  Is  carried  on, 
which  shall  state  the  amount  of  capital  and 
of  the  proportion  actually  paid  in  and  the 
amount  of  existing  debts,  which  report  shall 


be  signed  by  the  president  and  a  majority 
of  the  trustees,  and  shall  be  verified  by  the 
oath  of  the  president  or  secretary  of  said  com- 
pany, and  filed  in  the  office  of  the  derk  of 
the  county  w^ere  the  business  of  the  company 
shall  be  carried  on,  and  if  any  of  said  com- 
pany siball  fail  to  do  so,  all  the  trustees  of 
the  company  shall  be  jointly  and  severally 
liaUe  for  all  debts  of  the  company  then  exist- 
ing, and  for  all  that  shall  be  contracted  be- 
fore such  report  shall  be  made.  No  liability 
shall  attach  to  any  trustee,  or  board  of  trus- 
tees, by  virtue  of  the  provisions  of  this  sec- 
tion, for  a  failure  to  cause  to  be  published 
in  a  newspaper  the  report  In  this  section  men- 
tioned, if  within  the  time  herein  mentioned 
said  trustee,  or  board  of  trustees,  or  company, 
shall  annually  cause  said  report  to  be  filed  In 
the  office  of  the  county  clerk  and  recorder  of 
the  county  in  which  the  business  of  the  said 
company  is  carried  on,  as  declared  in  its  cer- 
tificate of  IneoriwraUon."  In  defense  against 
his  personal  liability  as  trustee,  defendant 
Rust  pleaded  an  estoppel.  The  facts  consti- 
tuting the  estoppel  were  as  follows:  George 
J.  Bottcher  had  general  charge  of  the  busi- 
ness of  the  Elkhom  Trading  Company,  locat- 
ed at  the  town  of  Elkhom.  He  was  treas- 
urer and  local  manager,  and  had  genial 
local  supervision.  He  had  charge  of  all  the 
accounts.  The  Tacoma  Mining  Company  was 
doing  business  near  the  town  of  Elkhom. 
Bottcher  was  also  one  of  the  tnisteea  of  and 
a  stockholder  In  the  mining  company.  He 
kept  the  books  also  of  the  mining  company. 
The  flnandal  business  of  the  mining  com- 
pany was  transacted  through  the  trading 
company.  AH  remittances  for  ores  sold  by 
the  mining  company  were  sent  to  the  trad- 
ing company,  and  placed  to  the  credit  of  the 
mining  company  on  the  trading  company's 
books.  The  latter  was  the  disbursing  agent 
of  the  mining  company.  In  the  summer  of 
1891  It  appeared  that  the  mining  comjmny 
ceased  operatlona  The  trustees  of  the  min- 
ing company  went  to  Mr.  Bottcher,  at  bis 
place  of  business,  for  the  purpose  of  malElng 
out  the  annual  statement  of  the  mining  com- 
pany, as  required  by  section  460,  supra.  In 
order  to  make  out  such  statement  they  in- 
quired of  Bottcher  what  the  indebtedness  of 
the  mining  company  was  to  the  trading  com- 
pany. Bottcher  informed  them  that  the  min- 
ing company  did  not  owe  the  trading  ohu- 
pany  anything  whatever,  and  that  the  min- 
ing company  had  no  debts  at  all,  except  $30, 
which  was  due  to  persons  oth&e  than  the 
trading  company,  and  that,  therefore,  it  was 
not  necessary  to  make  out  any  annual  state- 
ment Bottcher  advised  them  not  to  make 
such  statement,  for  the  reason  that  they  owed 
no  debts,  except  the  $30,  and  that  there  was 
enough  money  In  the  hands  of  the  trading 
company  to  pay  that  amount.  The  trustees 
of  the  mining  company  b^ieved  what  Mr. 
Bottcher  told  them.  They  had  no  other  means 
of  obtaining  the  information  as  to  whether 
the  mlnhig  company  owed  tha  trading  com- 
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pany,  Bottcher  being  tlie  bookkeeper  for 
both  concerns.  They  relied  apon  Mr.  Bottch- 
er**  Btatement,  and,  so  relying  upon  It,  omit- 
ted to  prepare  and  file  the  annual  statement. . 
Afterwards,  and  In  November,  Bottcher  pre- 
sented to  the  trustees  of  the  mining  company 
the  claim  for  indebtedness  upon  which  this 
action  iB  brought.  It  furthermore  appears 
by  the  testimony  of  Smith,  one  of  the  trustees 
of  the  mining  oompany,  that  at  that  time,  in 
November,  and  after  It  wag  too  late  to  file 
the  statement  for  that  year,  under  the  t>tat- 
ute,  Bottcho:  told  said  trustee  Smith  that  the 
reason  he  had  not  presented  this  statement  of 
Indebtedness  before  was  that  If  the  Tacoma 
Mining  Company  did  not  file  an  annual  state- 
ment, as  required  by  law,  W.  B.  Rust  wag 
the  only  person  responsible  in  the  Tacoma 
Mining  Company,  and  that  he  would  have  to 
pay  the  debts,  thereby  saving  the  Elkhom 
Trading  Company.  Such  is  a  brief  r6sum6  of 
tbe  facta.  The  case  was  tried  to  the  court 
without  a  Jury.  The  court  found  that  these 
facts  constituted  an  estoppel  in  favor  of  Rust, 
as  against  the  plaintiff,  and  rendered  Judg- 
ment for  defendant  Rust  From  tbe  Judg- 
ment in  favor  of  Rust  and  from  an  order 
denying  a  new  trial,  the  plaintiff  appeals. 

Geo.  F.  Sbelton  and  H.  N.  Blake,  for  ap- 
pellant  A.  K.  Barbour,  for  respondents. 

DB  WITT,  J.  (after  stating  the  facts).  It 
is  clear  that  under  section  4C0,  div.  5,  Comp. 
St,  defendant  Rust,  by  reason  of  tbe  neglect 
of  himself  and  the  other  trustees  of  the  Ta- 
coma Mining  Company  to  file  its  annual 
statement,  became  liable  for  the  Indebtedness 
here  sued  upon  by  the  plaintiff.  Gans  v. 
Switzer,  9  tlont  408,  24  Pac.  1&  But  under 
the  facts  in  this  case,  may  the  plaintiff  as- 
sert Rust's  liability?  Is  not  plaintiff  estop- 
ped? It  was  clearly  within  Bottcher's  au- 
thority, as  general  manager  of  plaintiff,  to 
state  what  tbe  indebtedness  was  of  the 
mining  company  to  plaintiff.  Bottcher  was 
tbe  only  person  who  knew  tbe  facts.  He 
kept  the  books  of  both  companies.  (See 
statement  of  the  case  preceding  tbls  opin- 
ion.) 

Some  of  tbe  general  principles  of  estoppel 
we  find  epitomized  in  Herman  on  Estoppel 
and  Res  Judicata  (volume  1,  {  7),  as  follows: 
"(1)  If  a  man,  by  bis  words  or  conduct,  will- 
fully endeavors  to  cause  another  to  believe 
in  a  certain  state  of  things  which  the  first 
knows  to  be  false,  and  if  tbe  second  be- 
lieves in  such  a  state  of  things,  and  acts 
upon  his  belief,  be  who  knowingly  made  tbe 
false  statement  is  estopped  from  averring 
afterwards  that  such  a  state  of  things  did 
not  in  fact  exist  (2)  If  a  man,  either  in  ex- 
press terms  or  by  conduct  makes  a  repre- 
sentation to  another  of  the  existence  of  a  cer- 
taJa  >tat»  of  facts  wUcb  be  Intends  to  be 


acted  upon  In  a  certain  way,  and  It  b  acted 
upon  In  that  way,  in  the  belief  of  tbe  exist- 
ence of  such  a  state  of  facts,  to  the  damage 
of  him  who  so  believes  and  acts,  tbe  first 
Is  estopped  from  denying  the  existence  of 
such  a  state  of  facts."  These  are  elementary 
principles.  Let  us  apply  to  them  the  facts 
in  this  case.  The  plaintiff  acted  through 
Bottcher,  its  agent  Bottcher  acted  within 
his  authority.  He  was  cognizant  of  all  the 
facts,  and  the  only  person  who  knew  them. 
He  willfully  endeavored  to  cause  the  defend- 
ants to  believe  a  certain  state  of  things, 
to  wit  that  the  mining  company  did  not  owe 
anything  to  the  plaintiff.  He  knew  that  that 
statement  was  false,  and  it  appears  in  tes- 
timony that  he  said  that  be  made  that  state- 
ment for  the  purpose  of  inducing  the  mining 
company  and  its  trustees  to  refrain  from  fil- 
ing their  annual  statement,  in  order  that  the 
plaintiff,  of  which  he  was  manager,  might 
secure  a  personal  liability  against  defendant 
Rust  Tbe  defendant  Rust  believed  these 
false  statements.  He  relied  upon  them.  He 
acted  upon  this  information  and  belief.  If 
the  trustees  of  the  mining  company  had  not 
80  relied  upon  this  information  and  l>elief, 
they  would  have  filed  their  annual  state- 
ment and  then  there  would  have  been  no 
personal  liability  on  the  part  of  Rust  as  trus- 
tee. Thei-efore,  applying  the  rule  of  estop- 
pel, plaintiff  cannot  now  aver,  as  against 
Rust,  that  there  was  a  debt  of  the  trading 
company  against  tbe  mining  company.  This 
seems  to  be  a  perfectly  clear  case  of  estop- 
pel. While  it  is  true  that  plaintiff  has,  un- 
der the  statute,  its  right  of  action  against 
defendant  Rust  It  is  also  equally  true,  under 
the  rules  of  estoppel,  that  the  court  will  not 
hear  the  plaintiff  assert  It 

It  Is  claimed  by  the  appellant  that  section 
460,  supra,  is  a  penal  statute,  and  that  the 
penalty,  being  Incurred,  must  be  enforced. 
Whatever  may  be  the  exact  meaning  of  the 
expression  "penal"  (Gans  v.  Switzer,  9  Mont, 
at  page  413,  24  Pac.  18),  here  the  fact  is 
that  the  person  in  whose  favor  the  penalty 
is  given  by  the  statute  is  the  person  who 
willfully  deceived  defendant  Rust,  and  de- 
liberately Induced  him  to  place  himself  In  a 
position  where  the  plaintiff  hoped  to  be  able 
to  enforce  the  penalty.  However  true  it 
may  be  that  the  penalty  was  Incurred,  there 
Is  no  reason  for  setting  aside  the  well-recog- 
nized doctrine  of  estoppel  in  such  a  clear 
and  simple  case  as  this.  The  plaintiff  can- 
not take  advantage  of  its  own  wrong,  de- 
ception, and  fraud.  This  court  will  not  listen 
to  such  a  proposition  for  a  moment  It  is 
shocking  to  law  and  to  morals.  The  Judg- 
ment Is  afiOrmed.     Remittitur  forthwith. 


PBMBERTON,  a  J,,  and  HUNT,  J„ 
cor. 
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SILSBY  et  «I.  T.  TACOMA,  O.  &  Q.  H.  R. 
CO, 

HATCH  et  ux.  t.  SAME. 

(Supreme  Court  of  Washington.     April  17, 

1895.) 

Appeal  from  superior  court,  TTiurston  county; 
W.  H.  Pritchard.  Judge. 

Actions  by  John  A.  Silsby  and  others  and 
2^phaniah  J.  Hatch  and  wife  against  the  Taco- 
ma,  Olympia  &  Gray's  Harbor  Railroad  Com- 
pony.  From  judgments  for  plaintiffs,  defendant 
appeals.     Reversed. 

Ashton  &  Chapman,  for  appellant.  Allen  & 
Moore  and  Chas.  H.  Ayer,  for  respondents. 

PER  CURIAM.  The  opinion  in  the  case  of 
Kaufman  ▼.  Same  Defendant  (jnst  rendered)  40 
Pnc.  137,  controls  the  disposition  of  these  cases, 
and  they  are  reversed  and  remanded  in  accord- 
ance therewith. 


(12  Wash.  118) 

PUGET  SOUND  BRICK,  TIIvE  &  TERRA 

COTTA  CO.  ▼.  SCHOOL  DIST.  NO, 

73,  KING  COUNTY. 

(Snpreme  Court  of  Washington.    June  13,  1895.) 

COHSTBrOTION    OF   ScHOOI.    BflLDINa  —  BoXD  OF 

CoNTKACTOK— Effect— LuBiLiTT  foe 
Matekials. 

Defendant  school  district  let  a  contract 
for  the  construction  of  a  building,  and  took  from 
the  contractor  a  bond,  conditioned  merely  for  the 
l)erformance  of  the  work  in  accordance  with  the 
contract,  the  latter  instrument  providing  inter 
alia  that  the  contractor  should  furnish  the  mare- 
rials  used,  but  not  expressly  providing  that  he 
should  jNiy  for  them.  Jicid,  that  such  bond, 
oven  with  the  contract  incorporated  therein,  not 
being  conditioned  "to  pay"  matmal  men,  as  pro- 
vided by  Gen.  St  §  2415,  afforded  no  protection 
to  defendant  in  an  action  against  him  for  sup- 
plies furnished  the  contractor. 

Appeal  from  superior  court,  King  county; 
T.  J.  Humes,  Judge. 

Action  by  the  Puget  Soand  Brick,  Tile  & 
Terra  Cotta  (Company  against  school  district 
No.  73,  King  county.  Wash.,  to  recover  for 
materials  furnished  for  the  construction  of  a 
school  building.  From  a  Jud;nnent  for  plain- 
tiff,  defendant  appeals.     Alfirmed. 

A  Q.  McBride  and  S.  H.  Piles,  for  appel- 
lant   Chas.  F.  Fishback,  for  respondent 

HOYT,  C.  J.  The  appellant  let  a  contract 
for  the  construction  of  a  school  building  to 
one  S.  E.  Clough,  and  took  from  him  a  bond 
with  sureties,  conditioned  as  follows:  "The 
condition  of  the  atwve  obligation  is  such  that 
whereas,  said  S.  E.  Clough  baa  been  awarded 
the  contract  to  construct  for  said  school  dis- 
trict a  brick  school  building  to  be  built  In  said 
district  according  to  the  plans  and  specitica- 
tions  thereof  made  and  prepared  by  A.  L. 
Haley,  arct,  and  in  accordance  with  all  de- 
tails: Now,  therefore,  if  said  S.  E.  Clough 
shall  faithfully,  timely,  and  truly  do  and  per- 
form said  work,  and  comply  with  said  con- 
tract, plans,  and  speclflcatioos.  to  which  ref- 
erence is  hereby  made,  and  the  same  made  a 
part  of  the  bond,  then  the  above  obligation  to 
b«  Told;    otherwise  to  remain  In  fuU  force 


and  virtue."  The  respondent  fnmlsbed  ma- 
'.arlal  to  said  contractor  to  be  used,  and 
which  was  used,  in  the  erection  of  said  build- 
ing, and,  not  having  been  paid,  brought  this 
action  to  recover  therefor  of  the  appellant 
There  is  substantial  agreement  between  coun- 
sel that  if  the  bond  in  question  was  not  one 
upon  which  an  action  could  be  maintained  by 
one  who  had  furnished  materials  to  the  con- 
tractor, the  Judgment  of  the  lower  court  was 
right,  and  should  be  affirmed.  It  is  also  prac- 
tically conceded  that  such  action  could  not  be 
maintained  upon  the  bond  udless  it  came 
within  the  provisions  of  section  2415  of  the 
General  Statutes.  The  bond  provided  for  in 
that  section  is  one  so  conditioned  as  to  require 
the  contractor  to  pay  all  laborers,  mechanics^ 
and  material  men,  and  persons  who  shall  sup- 
ply such  contractor  with  provisions  or  goods 
of  any  kind,  all  Just  debts  due  to  such  per- 
sons, or  to  any  person  to  whom  any  part  of 
such  work  Is  given,  Incurred  In  carrj'ing  on 
said  work;  and  the  question  presented  for  our 
decision  is  as  to  whether  or  not  the  conditions 
of  the  bond  In  question  so  far  complied  witb 
the  provisions  of  this  statute  as  to  bring  It 
within  its  terms. 

Appellant  concedes  ttiat  the  bond.  If  con- 
strued Independently  of  the  contract  to  which 
it  referred,  could  not  be  held  to  come  within 
the  provisions  of  the  statute.  But  It  Is 
claimed  in  its  behalf  that,  by  the  terms  of 
the  bond,  the  contract  was  made  a  part  there- 
of, and  should  be  considered  in  construing  it, 
and  that  the  two  instruments,  taken  together, 
are  suiScient  to  show  an  evident  intent  upon 
the  part  of  all  the  parties  to  comply  with  the 
provisions  of  said  section  2415.  It  may  wdl 
be  doubted  whether  the  contmct  was  under- 
stood to  be  a  part  of  the  bond  for  any  other 
purpose  than  to  ascertain  what  was  to  be 
secured  thereby  to  the  appellant:  that  i«.  to 
secure  the  erection  of  the  building  by  the 
contractor  In  accordance  with  the  plans  and 
specilications  referred  to  In  the  contract 
But  if 'We  should  agree  with  the  contention 
of  the  appellant  that  the  bond  was  given 
to  secure  the  porformance  by  the  contractor 
of  every  provision  of  the  contract  we  should 
yet  be  unable  to  agree  with  its  further  con- 
tention that  the  contract  in  express  terms 
provided  for  the  payment  for  the  materials 
by  the  contractor.  It  is  true  that  it  Is  there- 
in provided  that  he  shall  furnish,  the  mate- 
rials, and  it  wotild  be  fair  to  presume  that 
tliat  meant  that  he  should  furnish  them  at 
his  own  expense,  but  it  could  not  be  inferred 
from  the  fact  that  he  was  required  to  do  this 
that  he  thereby  bound  himself  to  pay  the  per- 
sons from  whom  the  materials  should  be  ob- 
tained. We  are  therefore  unable  to  find  any- 
where in  the  contract  any  provision  which.  If 
it  had  been  incorporated  in  the  bond,  would 
have  sufficiently  complied  with  the  conditions 
required  in  the  statute  referred  to,  to  bring 
it  within  Its  terms.  We  must  therefore  hold 
that  it  was  not  a  statutory  bond,  and,  if  it 
was  not,  it  Is  clear  that  the  respondent  could 
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maintain  no  action  tliereon,  as  it  was  in  no 
manner  privy  tliereto.  It  follows  that  the 
appellant  had  not  protected  itself  as  required 
by  the  section  cited,  and  for  that  reason  must 
be  held  liable  in  an  action  by  one  who  liad 
famished  supplies  to  the  contractor  for  the 
erection  of  the  building.  Xhe  Judgment  will 
be  afilrmed. 

ANDERS,  DUNBAR,  SCOTT,  and  GOR- 
DON, JJ.,  concur. 

(U  Wash.  668) 

SANPORD  V.  ROYAL  INS.  CO, 
(Supreme  Court  of  Washington.    April  24, 1895.) 

IMSDKANCE — C0NCEA.LMENT  OF  FACTS  —  ReLBASE— 

Fkaubolbst  Represestatioss— ActiOm 
on  poliot. 

1.  No  written  application  for  insurance  bar- 
ing been  required,  and  no  questions  asked  as  to 
incendiarism,  the  fact  that  assured  made  no  men- 
tion of  his  apprehension  of  incendiarism  because 
of  an  encounter  between  his  clerk  and  a  burglar, 
and  because  a  merchant  doing  business  in  the 
same  block,  whose  stock  of  goods  had  run  down, 
and  who  was  largely  indebted,  had  stored  his 
household  goods  at  a  safe  distance  from  his  store, 
is  not  such  a  fraudulent  concealment  as  will  in- 
validate the  policy. 

2.  One  can  sue  on  a  policy  without  first 
bringing  suit  to  set  aside  a  release  thereof  claimed 
to  hove  been  obtained  by  fraud.  Sucli  question 
may  be  litigated  in  the  same  action. 

3.  One  who  sues  on  a  policy  need  not,  be- 
fore attacking  as  fraudulent  a  release  thereof,  set 
up  as  a  defense,  restore  the  consideration  ob- 
tained for  the  release.  It  is  enough  that  the  judg- 
ment provides  for  such  restoration,  especially 
where  it  is  apparent  that  a  tender  would  have 
been  rejected. 

4.  A  release  of  a  polie:r  by  assured,  relying 
on  false  statements  by  the  insurer's  agent  as  to 
the  law  of  insurance,  will  not  prevent  recovery 
on  the  policy. 

5.  Where  a  loss  under  a  fire  policy  has  oc- 
curred, and  the  amount  has  been  agreed  on,  and 
assured's  right  to  recover  is  not  a  doubtful  right, 
a  release  of  the  whole  claim  for  a  fractional  part 
only  is  without  consideration. 

Appeal  from  superior  court,  Garfield  coun- 
ty; R.  P.  Sturdevant,  Judjre. 

Action  by  I.  C.  Sanford,  as  assignee  of 
the  estate  of  John  Harford  and  P.  G.  Har- 
ford, partners  as  Harford  &  Son,  insolvent 
debtors,  again.st  the  Royal  Insurance  Com- 
pany, on  a  fire  policy.  Judgment  for  plain- 
tiff.   Defendant  appeals.    Affirmed. 

B.  L.  &  J.  L.  Sharpstein  (T.  C.  Coogan,  of 
counsel),  for  appellant.  M.  F.  Gose,  Sander- 
son Reed,  M.  M.  Godman,  and  S.  G.  Cos- 
grove,  for  respondent. 

GORDON,  J.  In  March,  1893,  John  Har- 
ford and  P.  G.  Harford  (faMier  and  son)  were 
partners  doing  business  as  such  at  Pataha 
City,  in  this  state,  and  on  the  23d  day  of 
said  month  insured  their  stock  of  hardware, 
etc.,  Including  buildings,  for  the  sum  of  $15,- 
300,  represented  by  10  policies  in  various 
<:ompanles;  the  amount  of  insurance  effect- 
ed in  the  appellant  company  being  $2,5U0, 
$1,000  of  which  was  upon  building  and  $1,500 
upon  stock.  On  the  7th  day  of  April  of  that 
year  said  insured  property  was  wholly  de- 
v.40p.no.y— 39 


stroyed  by  fire.  On  the  19th  day  of  April 
following,  said  firm  of  Harford  &  Son,  and 
the  Individual  members  thereof,  made  a  gen- 
eral assignment  for  the  benefit  of  all  of  their 
creditors,  and  respondent,  I.  C.  Sanford,  is 
such  assignee.  He  brought  this  action  upon 
said  policy  of  insurance.  After  the  usual  de- 
nials, the  answer  sets  up  two  afiirmative  de- 
fenses, the  first  of  which  is  that  respond- 
ent's assignors,  at  the  time  of  procuring  said 
insurance,  concealed  from  the  appellant  and 
from  its  agents  the  fact  that  said  firm  and 
the  several  members  thereof  feared  damage 
or  destruction  of  said  property  by  incendi- 
arism, and  then  ''fraudulently  represented 
and  stated  to  the  agent  of  the  [appellant] 
that  they  had  no  such  fear,  when,  as  a  mat- 
ter of  fact,  they  did  at  said  time  so  fear  the 
destruction  of  or  damage  to  the  said  prop- 
erty from  said  cause,  and  that  they  did  there- 
by, by  their  said  failure  to  disclose  the  same, 
and  by  the  concealment  thereof,  and  by  said 
misrepresentation  thereof,  fraudulently  in- 
duce' and  cause  the  said  policy  of  insurance 
•  *  •  to  be  Issued  to  them;  and  that  it 
was  in  and  by  said  p<rflcy,  and  as  a  part 
thereof,  contracted  and  agreed  that  said  policy 
should  be  void  if  the  insured  had  concealed 
or  misrepresented  any  material  fact  or  cir- 
cumstance concerning  said  insurance  or  the 
subject  thereof."  The  second  affirmative  de- 
fense sets  out  that  on  the  17th  of  April,  1893, 
and  prior  to  the  filing  (and  prior  to  making 
the  assignment  mentioned  in  the  complaint), 
the  firm  of  Harford  &  Son  (the  Insured),  "at 
a  time  when  a  controversy  and  question  was 
pending  between  [appellant]  and  said  firm  as 
to  the  liability  of  the  [appellant]  under  said 
policy  to  said  firm  of  Harford  &  Son,  for 
and  in  consideration  of  one  dollar  paid  to 
said  firm,  and  the  further  payment  to  said 
firm  of  the  premium  mentioned  in  said  poli- 
cy, ••  ♦  fully  settled  and  adjusted  the 
said  matter,  and  said  considerations  were 
I>aid  and  received  in  full  satisfaction  and 
settlement  of  all  demands  under  said  policy, 
and  the  said  firm  then  and  there,  for  said 
consideration,  canceled,  surrendered,  and  de- 
livered said  policy  to  ttiis  [appellant]."  Re- 
plying to  the  matter  set  up  in  said  affirma- 
tive defenses,  the  plaintiff  denied  the  allega- 
tions of  the  answer  concerning  fraudulent 
representation  and  concealment  of  fears  of 
incendiarism,  and  alleged  that  the  appellant 
so  issued  and  delivered  up  the  policy  after  a 
full,  true,  and  complete  statement,  and  with 
full  knowledge  of  all  the  facts  and  circum- 
stances; and,  replying  to  the  defense  of  re- 
lease and  surrender  of  the  policy,  alleged  that 
the  same  was  procured  by  the  fraud,  deceit, 
and  misrepresentation  of  appellant,  its  agent 
and  adjuster,  acting  in  concert  with  one  Whit- 
ley, who  was  the  agent  and  adjuster  of  some 
of  the  other  companies  which  had  written 
insurance  upon  said  stock.  The  particular 
circumstances  of  such  alleged  fraud  and  mis- 
representation are  set  out  at  great  length  in 
the  reply.    There  was  a  trial  and  verdict  tor 
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respondeat,  and  thereafter,  appellant's  mo- 
tion for  a  new  trial  having  been  overruled, 
judgment  was  entered  upon  the  verdict,  from 
which  this  appeal  is  prosecuted. 

Numerous  errors  are  assigned  by  appellant, 
but  there  are  four  principal  grounds  of  con- 
tention, the  disposition  of  which  must  con- 
trol the  cause.  They  are:  (1)  That  the  in- 
sured misrepresented  or  concealed  material 
facts  and  circumstances  concerning  said  pro- 
posed risk  at  the  time  application  was  made 
for  Insurance.  (2)  It  is  contended  tliat  an 
action  could  not  be  maintained  for  a  recov- 
ery of  the  loss  under  the  policy  until  the  re- 
lease had  been  canceled  by  decree  in  equity. 

(3)  That  the  release  and  surrender  of  the 
policies  could  not  be  attacked  for  fraud, 
either  In  law  or  In  equity,  until  the  respond- 
ent bad  restored  to  the  appellant  company 
the  consideration  received  by  his  assignors 
(said  consideration  being  the  premium  note 
and  a  cash  consideration  of  one  dollar).  And 

(4)  that  the  evidence  upon  the  trial  was  not 
sufficient  to  avoid  the  so-called  "release." 

1.  The  question  of  whether  the  insured  had 
concealed  or  misrepresented  any  •  material 
fact  concernlns  the  Insurance  or  their  fears 
of  Incendiarism  (If  suchwereentertalned)  was 
properly  a  question  to  be  determined  by  the 
jury,  under  correct  instructions,  which,  from 
an  examination  of  the  record,  we  think  were 
given.  No  written  application  for  insurance 
was  required  or  given  in  this  case,  and  there 
is  nothing  in  the  record  at  all  tending  to 
show  tliat  any  Inquiry  was  made  of  the  in- 
sured, or  either  of  them,  as  to  their  fears 
from  incendiary  causes.  It  appears,  how- 
ever, that  after  the  loss  occurred,  J.  L.  Ful- 
ler, appellant's  agent  and  adjuster,  went  to 
Pataha  City  for  the  purpose  of  adjusting 
said  loss,  and  was  so  employed  for  the  period 
of  upwards  of  a  week;  that  while  so  en- 
gaged, and  at  his  instance  and  request,  the 
younger  Harford  went  before  a  justice  of 
the  peace,  and  was  sworn  according  to  law, 
to  make  answers  to  questions  to  be  propound- 
ed to  him  by  the  said  Fuller,  adjuster.  In 
the  examination  which  followed  he  stated 
that  some  time  in  March,  1893,  one  William- 
son, a  clerk  of  said  firm,  had  been  aroused 
in  the  night  by  some  one  pickiug  at  the  lock 
of  the  outer  door  of  his  house;  that  upon 
such  person  (supposed  to  have  been  a  bur- 
glar) opening  the  door,  Williamson  had  £red 
upon  him,  the  supposed  burglar  making  im- 
mediate flight;  that  he,  Harford,  feared  that 
the  burglar  "might  burn  us  out"  in  revenge 
against  Williamson,  who,  he  might  have  be- 
lieved, was  a  partner  in  the  business.  On 
said  examination  the  said  Harford  further 
stated  that  he  had  suspected  one  K.  F.  Rey- 
nolds, who  was  doing  business  In  a  one-story 
building  sitiiated  In  the  same  block,  of  In- 
cendiary intentions.  His  stock  of  goods  hav- 
ing run  down,  and  he  being  indebted  to  said 
firm  of  Harford  &  Son  in  a  large  sum  of 
money,  and  having  failed  to  secure  the  same, 
the  firm  had  placed  the  claim  in  the  hands 


of  an  attorney  for  collection,  and  Reynolds' 
family  had  left  town,  with  valuables  in  the 
way  of  clothing,  and  household  goods  had 
been  stored  in  a  smokehouse  situated  some 
distance  from  the  business  property,  and  out 
of  danger;   "all  of  which  caused  us  to  sus- 
picion the  said  Reynolds.     For  the  two  rea- 
sons above  mentioned  we  feared  incendia- 
rism to  tbe  extent  of  causing  us  to  protect 
ourselves  with  insurance."    The  question  was 
then  asked:    "Did  you  tell  any  one  of  your 
reasons  for  fear  of  being  burned  out?    An- 
swer. Yes,  I  told  O.  S.  Williamson,  our  clerk, 
and  L.  M.  (liarter,  the  marshal  of  Pataha 
City,  and  to  no  one  else  whomsoever."    Upon 
the  trial,  F.  G.  Harford  testified  that  prior  to 
the  issuance  of  the  policies,  and  while  ap- 
pellant's  agent.   King,    was   examining   the 
premises,  and  making  a  survey  of  the  risk, 
he  (witness)  informed  him  of  the  difficulty 
occurring  between  their  clerk,  Williamson, 
and  the  supposed  burglar;    also  mentioning 
the  circumstances  surrounding  the  Reynolds" 
property;   and  his  testimony  iu  this  regard 
is  strongly  coiToborated  by  that  of  the  plain- 
tiff, Sanford,  who  testified  that  he  was  pres- 
ent at  a  conversation  between  King  and  one 
Wilis  (who  was  agent  for  some  of  the  com- 
panies having  policies  upon  the  same  risk), 
in  which  conversation  King  related  to  Wills 
that    Harford   had   told   him    that    he    was 
afraid  of  being  burned  out,  etc.     This  was 
prior  to  the  issuance  of  the  policies.     It  fur- 
ther appears  that  the  witness  Sanford  in- 
formed said  adjuster.  Fuller,  during  the  time 
that  he  was  engaged  in  adjusting  said  loss, 
of  such  conversation  between  King  and  Wills 
concerning  Harford's  fears  of  incendiarism. 
The  agent.  King,  was  sworn  as  a  witness, 
and  denied  that  Harford  expressed  any  fears 
of  Incendiarism  to  him  prior  to  the  Issuance 
of  the  policies,  or  that  he  stated  any  circum- 
stances connected  therewith;   but  he  did  not 
deny  having  tlie  conversation  with  Wills  to 
which  Sanford  had  testified,  nor  did  he  make 
any  explanation  of  it,  nor  did  the  adjuster. 
Fuller,  deny  that  Sanford  had  so  Informed 
him  of  it.     We  are  satisfied  from  an  exam- 
ination of  the  record  upon  this  question  tbat 
a  full  statement  of  the  grounds  upon  which 
the   younger   Harford   seemed   to    entertain 
some  fear  of  incendiarism   was    communi- 
cated to  King,  the  agent  of  the  appellant, 
prior  to  his  issuing  the  policy  In  this  case. 
Indeed,  the  condition  of  the  record  is  sucb 
as  to  admit  of  little  doubt  of  it.     But   tlie 
same  result  is  reached  viewing  the  evldenco 
In  a  light  most  favorable  for  the  appellant. 
No  written  application  having  been  required, 
and  no  questions  asked  of  the  assured  upon 
the  subject  of  incendiarism,  the  fact    tliat 
Harford  actually  entertained  such  fear,  based 
upon    the    circumstances    already    detallo<l. 
would   not  render  the  policy  void.     "Wlieu 
no  Inquiries  are  made,  the  intention  of   the 
assured  becomes  material,  and  to  avoid  the 
policy  it  must  be  found  not  only  that   the 
matter  was  material,  but  also  that  it   -n-ns; 
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Intentionally  and  frandulently  concealed." 
May,  Ins.  (3d  Ed.)  §  207.  See,  also,  1  Wood, 
Ins.  (2d  Ed.)  p.  517;  Alkan  t.  Insurance  Co., 
53  WU.  136,  10  N.  W.  91.  We  do  not  think 
tbat  failure  of  the  assured  to  volunteer  the 
statement  concerning  the  difficulty  'which  his 
clerk  had  experienced  with  the  supposed  bur- 
glar, or  his  opinion  as  to  the  condition  and 
standing  of  Reynolds,  amounted  to  such 
fraudulent  concealment  as  would  invalidate 
the  policy.  We  think  the  circumstances  were 
not  material,  nor  of  a  character  to  Justify 
any  well-grounded  fear  or  apprehension,  add 
are  Inclined  to  regard  them  as  frivolous  and 
trivial.     1  Wood,  Ins.  (2d  Ed.)  p.  216. 

2.  The  next  question  for  consideration  is 
whether  the  action  could  be  maintained  un- 
til the  release  and  so-called  "settlement"  had 
been  canceled  by  a  decree  in  equity.  Upon 
the  proposition  here  stated  the  authorities 
are  conflicting.  We  believe,  however,  that 
to  permit  the  action  to  be  brought  in  the 
present  form,  and  all  of  the  rights  of  the 
parties  to  be  determined  and  adjusted  there- 
in, best  harmonizes  with  the  spirit  of  our 
code  system.  The  right  to  do  so  is  upheld 
in  O'Brien  v.  Railway  Co.  (Iowa)  57  N.  W. 
425;  Steel  Co.  v.  Copple  (Ky.)  22  S.  W.  323; 
BuUer  v.  Railroad  Co.,  88  Ga.  594,  15  S.  E. 
668;  Sbeanon  v.  Insurance  Co.,  83  Wis.  507, 
53  N.  W.  878;  O'Neil  v.  Iron  Co.,  63  Mich. 
600,  .30  N.  W.  688;  Bean  v.  Railroad  Co.,  107 
N.  C.  731,  12  8.  E.  600;  Railway  v.  Higgins, 
44  Ark.  293;  Lusted  v.  Railway  Co.,  71  Wis. 
391,  36  N.  W.  857;  Railway  Co.  v.  Lewis, 
109  lU.  120;  Railroad  v.  Doyle,  18  Kan.  58; 
Packet  Co.  v.  Defries,  94  111.  598;  Bussian 
V.  Railway  Co.,  56  Wis.  325,  14  N.  W.  452. 
In  the  last  case  cited  the  court  say:  "It  is 
claimed  by  the  learned  counsel  for  the  appel- 
lant tbat  the  release  given  by  the  plaintiff 
pending  the  action  was  a  complete  defense 
to  the  action,  and  that  there  was  no  evi- 
dence in  the  case  which  would  Justify  either 
the  court  or  Jury  in  setting  it  aside  for 
fraud,  misrepresentation,  or  any  other  cause. 
The  learned  counsel  takes  the  ground  that 
the  release  can  only  be  impeached  by  a  pro- 
ceeding in  equity,  and  that  if  the  submission  of 
the  question  to  the  Jury,  was  proper  for  any 
purpose,  it  should  be  held  that  it  was  simply 
for  the  purpose  of  aiding  the  court  in  the  de- 
termination of  the  question  of  fraud,  and  that 
their  verdict  should  have  no  more  conclu- 
sive effect  than  a  verdict  of  a  Jury  upon  any 
other  issue  of  fact  in  an  equitable  action. 
We  think  the  learned  counsel  is  in  error  in 
i-egard  to  the  practice.  If  the  release  was 
obtained  by  fraud  or  misrepresentation,  then 
It  is  void,  and  that  question  could  always  be 
tried  in  a  court  at  law  before  the  adoption 
of  the  Ck>d&  Chitty,  in  his  work  on  Plead- 
ings, says-that  to  a  plea  of  release  it  is  proper 
to  reply  tliat  "the  release  was  obtained  by 
fraud."  2  Chit.  Pi.  (16th  Am.  Ed.)  455. 
Also  1  Chit  PI.  602,  603,  and  note  d.  The 
supreme  court  of  Missouri  divided  upon  this 
question  in  the  recent  case  of  Glrard  v.  Car- 


Wheel  Co.  (decided  June  19,  1894)  27  S.  W. 
648,  a  majority  of  the  court  holding  that  re- 
soit  to  equity  to  cancel  the  release  need  not 
be  made  prior  to  maintaining  the  action  at 
law.  From  the  opinion  of  Mr.  Justice  Bar- 
clay in  that  case  we  quote:  "Defendant's 
first  proposition  is  that  this  action  for  dam- 
ages is  not  maintainable,  because  the  release 
has  not  been  set  aside  by  a  decree  in  equitj^ ; 
In  other  words,  it  is  claimed  that  the  paper 
in  question  is  a  complete  defense  at  law  to 
the  cause  of  action  to  which  it  relates,  no 
matter  how  the  paper  may  have  been  c^ 
tained.  This  position  has  been  defendbd 
with  much  ability,  but  no  resources  of  coun- 
sel are  sufficient  to  conceal  its  inherent  weak- 
ness. •  ♦  »  The  paper  In  question  is,  in 
contemplation  of  law,  nothing  more  than 
the  form  of  a  contract;  and,  on  finding  that 
the  substance  which  should  give  life  to  an 
obligation  is  wanting,  the  court  may  cast 
aside  the  form,  and  proceed  to  Judgment, 
notwithstanding  the  fraud  which  may  have 
brought  the  verisimilitude  of  an  obligation 
Into  existence.  Hartshorn  v.  Day,  19  How. 
211.  •  •  ♦  A  court  of  law,  upon  ascei-taln- 
ing  such  a  fraud,  may  properly  pass  over  it 
to  the  conclusion  which  it  considers  to  be 
Just;,  thus,  tn  effect,  discarding  the  fraud  as 
an  obstacle  to  the  exercise  of  its  Jurisdic- 
tion." From  the  concurring  opinion  of  Mr. 
Justice  MacFarlane  in  the  same  case  we 
quote:  "This  leaves  simply  the  question 
whether  the  reply  properly  put  in  Issue  the 
validity  of  the  release;  or,  in  other  words, 
whether  a  release  of  the  character  of  this 
one  can  be  avoided,  in  an  action  at  law,  on 
the  ground  of  fraud,  charged  in  the  reply  to 
the  answer  of  defendant  setting  it  up  in  bar 
of  plaintiff's  action.  Defendant  insists  that 
it  Is  a  complete  bar  until  canceled  by  the 
decree  of  a  court  of  equity.  It  is  undoubted- 
ly true  that  fraud  was  one  of  the  original 
heads  of  equity  Jurisdiction,  'but,'  says 
Blackstone,  'every  kind  of  fraud  is  equally 
cognizable  In  a  court  of  law,  and  some  frauds 
are  co£:nlzable  only  there;  as  fraud  in  ob- 
taining a  devise  of  lands.'  2  Bl.  Comm.  431. 
'Courts  of  equity  and  courts  of  law  have  a 
concurrent  Jurisdiction  to  suppress  and  re- 
lieve against  fraud.'  Lord  Mansfield,  in 
Bright  V.  Eynon,  1  Burrows,  396.  This  prin- 
ciple has  received  recognition  and  approval 
by  this  court  from  the  decision  of  Montgom- 
ery V.  Tipton,  1  Mo.  446,  to  that  of  Clough 
V.  Holden,  115  Mo  330,  21  S.  W.  1071. 
♦  •  »  The  principal  ground  of  objection 
urged  to  the  right  to  raise  the  question  of 
fraud  by  reply  is  that  such  a  course  of  pro- 
ceeding permits  questions  of  fraud  to  be 
tried  by  a  Jury,  instead  of  a  chancellor^  and 
the  rescission  of  a  release  to  be  obtained 
upon  evidence  which  would  have  been  in- 
sufficient In  a  court  of  equity.  But  this  ob- 
jection can  be  urged  with  equal  plausibtllty 
to  pleading  fraud  by  answer,  which,  it  is 
conceded,  may  be  done.  When  we  keep  in 
view  the  fact  that  courts  of  law  have  Juris- 
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diction  to  relieve  against  fraud,  It  would 
seem  to  follow  logically  that  Its  Jurisdiction 
may  be  exercised  to  relieve  against  a  fraud- 
ulent contract  pleaded  as  a  defense,  as  well 
as  against  a  fraudulent  contract  which  is 
made  the  subject-matter  of  the  suit  It 
would  seem  wholly  unnecessary  and  oppres- 
sive to  drive  a  plaintiff  to  another  jurisdic- 
tion for  relief  against  a  defense  «  •  • 
when  the  forum,  having  all  the  parties  be- 
fore it,  has  concurrent  jurisdiction  of  the 
same  sufbject-matter."  This  view  is,  we 
thinic,  supported  by  what  is  said  in  the  case 
of  New  York  Cent  Ins.  Co.  v.  National  Pro- 
tection Ins.  Co.,  14  N.  Y.  85,  although  it  must 
be  admitted  that  upon  the  question  we  are 
now  considering  the  court  of  appeals  of  that 
state  have  held  contrary  to  the  conclusion 
which  we  have  reached.  In  that  case  the 
learned  Chief  Justice  Dcnio  says:  "As  the 
courts  of  the  state  are  now  constituted,  they 
apply  legal  and  equitable  rules  and  maxiVns 
indiscriminately  in  every  case.  In  a  suit 
which  could  not  formerly  have  been  defend- 
ed at  law,  but  as  to  whicli  the  defendant 
would  have  been  relieved  in  equity,  he  can 
now  have  the  like  relief  in  the  first  action. 
•  •  •  It  was  always  theoretically  unrea- 
sonable *  •  ♦  that  in  one  branch  of  the 
judiciary  the  court  should  hold  that  the  party 
prosecuted  had  no  defense,  while  in  another 
branch  the  judges  should  decide  that  the 
plaintiff  had  no  right  to  recover.  The  au- 
thors of  the  Code,  aiming  at  greater  theo- 
retical perfection,  have  abolished  the  anom- 
aly; and  now,  when  an  action  is  prosecuted, 
we  inquire  whether,  taking  into  considera- 
tion all  the  principles  of  law  and  equity 
bearing  upon  the  case,  the  plaintiff  ought  to 
recover." 

Under  the  Code  of  this  state,  legal  and 
equitable  rights  are  administered  by  one 
court  and  in  one  foi-m  of  proceeding,  and  we 
venture  to  assert  that  the  tendency  of  mod- 
em authority,  as  a  result,  we  believe,  of  tlie 
extension  of  the  code  system,  supiwrts  the 
view  of  this  question  which  we  have  herein 
expressed,  and  which  we  are  constrained 
to  adopt.  And  this  brings  us  to  the  third 
principal  contention,  viz.  that  the  release 
could  not  be  attacked  for  fraud  or  otherwise 
until  respondent  had  restored  to  the  appel- 
lant the  considerations  received  therefor. 
This  is  somewhat  Intimately  connected  with 
the  preceding  question,  and  many  of  the  au- 
thorities above  cited  also  hold  that  It  is  not 
necessary  for  a  plaintiff  to  pay  back,  or  offer 
to  pay  back,  tlie  money  received  at  the  time 
of  signing  the  rele.'iae  as  a  coiulltion  preced- 
ent to  his  right  to  sue  upon  his  claim  for  loss 
or  damages,  where  the  judgment  sought  will 
accomplish  this  result  In  many  of  the  chses 
so  cited  it  is  held  to  be  sufficient  that  upon 
the  trial  the  jury  were  i)ermltted  to  give  the 
defendant  credit  for  the  money  paid  at  the 
time  the  release,  so-called,  was  executed. 
Bailroad  v.  Doyle,  supra;  O'Brien  v.  Rail- 
way Co.  supra;    O'Neil  v.  Iron  Co.,  supra. 


In  Sheanon  v.  Insurance  Co.,  supra.  It  la  said 
that:   "The  $450  being  credited  upon  the  re- 
covery of  the  full  amount  the  company  can- 
not complain  that  said  sum  was  not  tendered 
or  paid  back  before  the  commencement  of 
the  action  as  a  condition  of  recovery."     In 
Harris  V.  Society,  84  N.  Y.  106,  the  court  say: 
"In  AUerton  v.  AUerton,  60  N.  Y.  670,  thi» 
court  held  that  the  rule  that  he  who  seeks 
to  rescind  an  agreement  upon  the  ground  of 
fraud  must  place  the  other  party  In  as  good 
a  condition  as  that  in  which  he  was  when  the 
agreement  was  made,  is  satisfied  If  the  judg- 
ment asked  for  will  accomplish  that  result, 
and  in  such  case  no  offer  to  return  that  which 
was  received  is  necessary.     It  is  true,  in  the 
case  cited  the  plaintiff  had  brought  the  ac- 
tion claiming  that  there  was  fraud,  and  that 
the  contract  was  void;   but  the  principle  is 
equally  applicable  where  the  defendant  as- 
serts that  the  contract  was  fraudulent  and 
void.     »     •    »     'The  law  looks  to  the  result, 
and  not  the  means.'    It  was  also  remarked 
that  the  reason  of  the  rule  Is  that  the  party 
shall  not  retain  the  thing  which  is  the  sub- 
ject of  the  contract,  and,  on  his  action,  recover 
the  price  paid  for  it  or  retain  the  price  paid,- 
and,  on  bis  action,  recover  the  thing;   and 
that  this  reason  is  satisfied  when  the  claim, 
made  and  the  judgment  sought  by  the  plain- 
tiff will  leave  with  the  defendant  all  that  he 
parted  with,  and  thus  put  blm  In  as  good 
plight  as  at  the  time  of  the  agreement" 
This  view  is  supported  in  the  more  recent 
case  of  Berry  v.  Insurance  Co.,  132  N.  Y.  4U,  30 
N.  E.  254:    "One  who  attempts  to  rescind  a 
transaction  on  the  ground  of  fraud  is  not  re- 
quired to  restore  that  which.  In  any  event, 
he  would  be  entitled  to  retain,  either  by  vir- 
tue of  the  contract  sought  to  be  set  aside  cm* 
of  the  original  liability."     Kley  v.  Healy,  127 
N.  Y.  55o,  28  N.  £.  5»3;   Fisher  v.  Bishop,  108 
N.  Y.  25,  15  N.  E.  331.     Counsel  for  appel- 
lant, in  tlielr  very  able  and  exhaustive  brief, 
concede  that  In  suits  in  equity,  wliere  a  bill 
is  filed  for  a  rescission,  a  restoration  of  tlie 
consideration  received  is  not  necessary  be- 
fore suit  it  being  sufficient  that  such  resbdtti' 
lion  l>e  provided  for  by  the  judgment.     Suck 
being  tile  rule  in.  equity.  It  would  seem  to  fol- 
low as  a  result  of  our  holding  upon  the  pre- 
ceding question  that  the  rule  Is  applicable  to 
tlie    case   at   bar.     The   only   consideration 
which  appellant  claims  was  paid  to  respond- 
ent's assignors  for  the  release  was  the  pre- 
mium note  and  one  dollar.     Concemlns  the 
payment  of  the  "one  dollar,"  expressed  In  the 
release,  the  evidence  showed  tliat  it  was  not 
paid  or  mentioned  in  the  talk  leading  up  to^ 
the  settlement,  but  on  the  morning  folio-wins 
the  sum  of  $10  was  handed  to  the  younger 
Harford  by  the  adjuster.  Fuller,  who    says 
that  be  then  told  Harford  it  was  the  amount 
due  upon  the  10   policies.     Harford    testi- 
fied that  he  did  not  understand  that  It   had 
anything  to  do  with  the  surrender  of  the  poli- 
cies;  that  tlie  adjusters  had  occupied   their 
banking  office  for  a  period  of  about  lO  days. 
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bavlng  a  key  to  the  same  during  the  time 
that  they  -were  at  work  upon  the  adjustment 
of  the  fire  losses,  and  that  he  understood  that 
the  $10  was  to  be  considered  as  compensa- 
tioa  for  the  use  so  made  of  their  office.  But 
we  think  it  matters  little  which  view  is 
adopted.  Before  entering  Judgment  in  this 
case  the  respondent  remitted  and  appellant 
had  credit  in  the  judgment  for  the  full 
amount  of  the  premium  note  and  the  |10  ad- 
ditional; hence  we  think  that  the  case  falls 
squarely  within  the  rule  announced  In  the 
foregoing  decisions.  Then,  too,  the  attitude 
of  the  appellant  throughout  as  well  as  before 
the  litigation,  and  its  plea  of  release,  indi- 
cate very  clearly  that  any  tender  or  repay- 
ment would  have  been  useless.  "It  has  been 
decisively  held  In  other  cases  that  no  prelimi- 
nary tender  can  be  insisted  upon  as  a  bar  to 
legal  action  where  the  facts  show  that  the 
tender  would  have  been  rejected."  Oitard 
V.  Car-Wheel  Co.,  supra.  See,  also,  Delch- 
mann  v.  Delchmann,  48  Mo.  107;  Bigelow, 
Frauds  (1888)  p.  424.  The  evidence  shows, 
and  it  Is  admitted  by  the  appellant,  that,  on 
the  morning  succeeding  the  execution  of  the 
so-called  "release"  a  demand  was  made  for 
a  retivn  of  the  policies  by  the  younger  Har- 
ford. The  conduct  of  the  adjuster.  Fuller, 
upon  whom  this  demand  was  made,  was  such 
as  to  make  It  clearly  apparent  that  it  would 
have  been  entirely  useless  and  unavailing  to 
have  offered  or  tendered  the  premium  note. 
The  judgment  In  this  case  fully  protects  the 
appellant,  and  that,  we  think,  is  the  control- 
ling consideration. 

3.  It  la  contended  that  the  evidence  la  in- 
sufficient  to  set  aside  or  avoid  the  "release." 
As  has  been  already  stated,  the  agent  ahd  ad- 
juster of  the  appellant  had  been  at  the  scene 
of  the  fire,  and  consumed  several  days  in  ex- 
amining witnesses  and  taking  preliminary 
proof&  The  value  of  the  property  covered 
by  the  policy  of  insurance  had  been  deter- 
mined and  agreed  upon.  The  amount  of  the 
loss,  and  the  sum  to  which  respondent's  as- 
signors were  entitled,  if  entitled  to  any  gum, 
had  also  been  determined.  It  does  not  ap- 
pear that  up  to  that  time  any  question  bad 
been  raised  as  to  the  liability  of  the  appel- 
lant upon  the  policy.  If  any  doubt  existed  lu 
the  mind  of  Fuller  upon  that  question,  it  had 
not  been  commimlcated  to  the  assured.  Con- 
cerning the  so-called  "settlement,"  John  Har- 
ford (the  father)  testified:  "We  were  good 
friends.  They  [the  adjusters]  said  they  had 
never  been  treated  so  nice.  They  had  never 
met  a  family  that  they  got  so  many  accom- 
modations from.  The  books  were  all  cor- 
rect. The  bills  were  all  there  at  the  office. 
•  •  •  Thenezt  thing  I  heard  of  the  agents, 
Freddie  came  up  one  night,  about  eight 
o'clock,  and  called  me  out  of  bed  and  said  he 
would  like  to  have  me  go  down  to  the  office. 
X  said,  'Freddie,  I  can't  go  down  to-night." 
He  said  he  was  anxious  to  get  tlii'ough,  or 
something.  I  said,  'Maybe  I  will  go.  May- 
be we  will  get  a  check  for  our  money.'    I 


went  down.  Mr.  Whitley  was  there.  Q. 
Had  you  seen  Mr.  Whitley  before  that  time? 
A.  I  think  that  is  the  first  time  I  ever  saw 
Mr.  Whitley.  Mr.  Fuller  said:  'Gentlemen, 
this  is  Mr.  Whitley.  He  is  from  San  Fi-an- 
cisco.  He  has  come  up  here  with  authority 
to  stop  all  of  this  adjustment  The  company 
rules  your  policies  null  and  void.'  Said  Mr. 
Puller,  'You  insured  your  property  for  fear 
of  being  burned  out  by  incendiarism,  and 
you  kept  it  a  secret*  I  said,  'Kept  what  a  se- 
cret?' He  said,  'This  shooting  going  on,  and 
a  man  running  out  from  under  the  bouse.' 
He  said  It  hadn't  been  told  to  their  agents. 
If  it  had  been  told  to  their  agent  before  the 
policy  was  taken  out,  then  the  company 
would  be  liable;  but,  as  Freddie  hadn't  told 
the  agent,  the  policies  were  null  and  void. 
Freddie  said,  'We  will  think  about  this  two 
or  three  days.'  Mr.  Whitley  said:  'You  sign 
these  papers  to-night.  Fix  it  up,  and  we 
will  come  back  to-morrow  morning  by  the 
time  you  are  in  your  office,  and  arrange  mat- 
ters between  the  companies  and  yourselves 
so  that  it  will  be  satisfactory  to  all.'  The 
papers  were  signed  under  that  agreement. 
The  next  morning  I  came  to  the  office;  Fred- 
die had  gone  down  before  me,  and  had  in 
the'  meantime  thought  about  his  telling  Mr. 
King  about  the  shooting,  and  said,  'I  will  go 
down  and  have  those  policies.'  He  went 
down  and  called  Mr.  Fuller  out  Mr.  Fuller 
says:  'They  don't  amount  to  anything.  They 
are  signed,  and  Mr.  WhlUey  has  got  them 
and  gone.'  If  Mr.  Whitley  had  come  back 
the  next  morning,  and  left  those  papers  in 
that  office,  as  he  should  have  done,  he  never 
would  have  taken  them,  and  I  would  have 
bad  writings  in  so  many  dollars  and  cents  to 
Harford  &  Son.  Q.  Now  state,  Mr.  Harford, 
whether  or  not  at  any  time  during  this  ad- 
justment, from  the  time  Mr.  Fuller  came  up- 
on the  gi'ound,  he  mentioned  that  those  poli- 
cies were  null  and  void,  or  anything  to  that 
effect  A.  No,  sir.  On  the  contrary,  every- 
thing was  smooth.  Q.  State  whether  or  not 
Mr.  Harford,  when  you  wwe  called  out  of 
bed,  and  went  down  there,  that  was  the 
fl.rst  time  they  told  you  the  policies  were  void. 
A.  That  was  the  first  time."  Without  set- 
ting out  all  of  the  evidence  as  to  what  oc- 
curred at  the  meeting  between  Fuller,  Whit- 
ley, and  the  Harfords,  we  think  It  may  be 
safely  said  that  the  evidence  shows  that  Ful- 
ler and  Whitley  acted  In  the  matter  for  the 
appellant;  that  Whitley  read  from  law 
books,  and,  among  others,  from  the  New 
York  Code;  that  the  question  of  misrepre- 
sentation or  concealment  was  advanced  by 
them  for  the  first  time  at  that  meeting;  that 
they  represented  to  the  assured  that  they 
were  their  friends,  and  that  they  incorrectly 
stated  the  law;  that  it  would  be  useless  for 
them  to  see  a  lawyer.  From  Fuller's  testi- 
mony we  quote:  "I  told  them,  in  my  opin- 
ion it  would  do  no  good  to  consult  a  lawyer 
in  a  case  of  that  kind."  The  assured  seem 
to  have  had  the  utmost  confidence  in  Fuller. 
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Indeed,  his  conduct  towards  them  during  the 
week  preceding  the  night  upon  which  the 
release  was  obtained  was  of  a  character  to 
Inspire  them  with  confldence,  and  they  seem 
to  have  had  due  regard  for  his  superior 
knowledge  and  experience  m  such  matters. 
But  appellant  insists  that,  If  respondent's  as- 
signors did  not  know  the  law,  they  were  at 
liberty  to  refuse  to  entei-tain  the  settlement 
until  they  bad  conferred  with  an  attorney; 
tliat  they  ought  not  to  have  relied  upon  the 
legal  opinion  of  one  dealing  with  them  ad- 
versely; but.  If  they  chose  to  so  rely,  they 
could  not  thereby  be  defrauded.  We  think 
that  If,  by  their  representations,  statements, 
and  conduct.  Fuller  and  Whitley  induced  the 
assured  to  believe  that  such  was  the  law, 
when  in  fact  it  was  otherwise,  and  under 
such  belief,  so  induced,  the  assured  were  led 
into  consenting  to  surrender  the  policies  and 
accepting  their  premium  note  in  exchange 
therefor,  such  surrender  and  release  so  ob- 
tained ought  not  to  be  held  to  bar  their  right 
of  recovery.  In  Berry  v.  Insurance  Co.,  132 
N.  Y.  49,  30  N.  E.  254,  it  is  said:  "There  is 
no  qupstion,  of  course,  but  that  a  court  of 
equity  cannot  grant  relief  solely  upon  a  mis- 
take of  law.  But  there  was  here  more  than 
a  mistake.  Thei-e  was  a  surrender  of  le^al 
rights,  iutentionally  induced  and  procured  by 
a  false  representation  as  to  the'  law  govern- 
ing the  case.  The  defendant  must  be  pre- 
sumed to  have  known  that  it  was  liable  for 
the  whole  loss,  and  by  falsely  representing 
that  under  the  law  applioalUe  to  the  case  the 
policy  was  void,  when  in  fact  It  w^as  valid.  It 
induced  the  plaintiff  to  rely  upon  the  superior 
knowledge  that  it  possessed  uiwn  the  sub- 
ject, and  to  surrender  to  it  his  claim.  This 
dearly  constituted  fraud,  and  there  would 
be  manifest  injustice  in  upholding  a  settle- 
ment under  such  circumstances."  Nor  do 
we  think  that  there  was  any  consideration 
8upiM>rtIng  such  release  and  surrender.  Bank 
v.  Crandall,  87  Mo.  208;  Mining  Co.  v.  Wa- 
trous,  9  C.  C.  A.  415,  01  Fed.  1C3;  Hess  v. 
Culver,  77  Mich.  598,  43  N.  W.  994;  Averill 
V.  Wood,  78  Mich.  342,  44  N.  W.  381.  In  the 
case  last  cited  the  court  say:  "To  hold  that 
a  man  cannot  be  defrauded  by  false  repre- 
sentations because  he  is  presumed  to  know 
the  law,  which  presumption  is  a  violent  one 
in  most  cases,  would  be  to  place  the  ignorant 
and  foolish,— the  persons  who  are  generally 
the  victims  of  fraud,— beyond  the  protection 
of  the  law." 

At  defendant's  request  the  court  charged 
the  jury  as  follows:  "(1)  If  you  find  from 
the  evidence  In  this  case  that  a  controvei-sy 
existed  between  the  firm  of  Harford  &  Son 
and  defendant  as  to  the  liability  of  defend- 
ant on  the  policy  of  insurance  mentioned 
in  the  pleadings,  and  while  the  same  was 
in  existence,  and  before  the  said  fliin  had 
made  an  assignment  for  the  benefit  of  their 
creditors,  the  defendant  paid  said  firm  any 
sum  whatever,  and  that  said  sum  was  so 
paid  and  received  in  full  settlement  of  all 


liability  under  said  policy,  and  said  policy 
surrendered,  your  verdict  should  be  for  the 
defendant  (2)  The  plaintiff  In  this  case  has 
alleged  fraud  on  the  part  of  the  defendant 
by  its  agents,  and  the  court  instructs  you 
that  the  burden  of  proving  such  fraud  is  up- 
on the  plaintiff,  and  that  upon  the  question 
of  fraud  the  plaintiff  must  prevail,  if  at  all. 
not  only  upon  a  preponderance  of  evidence, 
but  such  preponderance  must  be  based  upon 
evidence  that  is  clear  and  strong,  satisfactory 
and  convincing,  and  especially  so  when  it  is 
proposed  to  impeach  any  written  instrument 
on  the  ground  of  fraud  by  oral  testimony 
of  a  party  to  the  instrument.  <3)  The  de- 
fendant in  tills  case  has  set  up  a  release  and 
discharge  of  liability  under  the  policy  meor 
tioned  in  the  pleadings,  and  the  court  In- 
structs you  that  such  a  release,  if  it  was 
made,  cannot  be  set  aside  upon  any  ttut  the 
stj-ongest  and  clearest  testimony.  To  infer 
fraud  from  anything  but  the  strongest  and 
most  satisfactory  proof,  Is  to  infer  a  crim- 
inal thought  or  disposition  in  a  man,  which 
is  against  the  presumption  of  law.  (4)  A 
party  making  a  contract  ,of  settlement  in 
consideration  of  one  dollar,  or  for  any  valua- 
ble consideration,  cannot  avoid  the  contract 
upon  the  ground  of  fraudulent  statements, 
unless  be  relied  upon  such  statements,  and 
also  had  a  right  to  rely  upon  them."  In 
view  of  the  foregoing  instructions  (which 
were  certainly  as  favorable  to  appellant  as 
the  law  would  warrant),  and  the  evidence 
submitted  upon  the  subject  of  the  settlement 
and  release,  we  think  the  verdict  concludes 
the  appellant.  But,  in  another  view  of  this 
branch  of  the  case,  the  same  result  is  reach- 
ed. As  already  noticed,  the  amount  of  the 
loss  had  been  determined  and  agreed  upon 
prior  to  the  time  of  obtaining  such  release. 
Hence  at  that  time  the  appellant  was  actual- 
ly Indebted  in  the  amount  of  the  loss  so  de- 
termined, or  it  was  not  indebted  In  any  smn 
whatever.  In  other  words,  the  policy  was 
absolutely  valid,  and  appellant's  obligation 
to  pay  the  amount  of  the  loss  as  determined 
by  the  adjustment  was  complete  at  the  time 
of  the  pretended  settlement,  or  it  was  invalid. 
and  imposed  no  obligation  whatever.  If  In- 
valid, it  was  only  so  because  of  the  fraudu- 
lent representations  or  concealment  of  the  os- 
sured  concerning  Incendiarism.  The  invalid- 
ity of  the  policy  was  not  assailed  or  asserted 
for  any  other  reason.  Now,  as  we  have  seen, 
it  was  not  Invalid  for  that  reason;  so  that  it 
manifestly  appears  that  at  the  time  when 
the  appellant's  adjuster  procured  from  the 
respondent's  assignors  the  release  and  sur- 
render in  question,  the  relation  of  debtor  and 
creditor  absolutely  existed  between  the  com- 
pany and  the  assured.  The  demand  was 
neither  an  unliquidated  demand  nor  could  the 
right  to  recover  be  considered  doubtiNil.  The 
adjustment  had  been  completed,  and  the 
amount  that  was  payable  had  been  asco* 
tained.  "After  loss,  *  •  •  the  obligation 
of  the  Insurer  to  pay  the  loss  became  abso- 


Digitized  by 


Google 


■Wash.)" 


8AMF0ED  B.  ROYAL  INS.  CO. 


615 


Inte.  The  demand  against  the  insurer  then 
became  a  mere  chose  in  action  for  the  sum 
payable  pursuant  to  the  contract  Ihe  rela- 
tion between  the  assured  an^  Insurer  thus 
became  tJiat  of  creditor  and  debtor,  and  the 
policy  ceased  to  be  significant,  except  as  evi- 
dence of  the  existence  and  amount  of  the 
debt"  Alkan  v.  Insurance  C3o.,  supra.  "Un- 
til a  loss  has  occurred,  the  liability  is  contin- 
gent; there  may  never  be  a  liability.  But 
when  the  loss  has  happened  *  *  ♦  the  lia- 
bility Is  fixed.  There  is  now  a  debt,  and  no 
reason  is  perceived  why  this,  like  any  other 
debt,  should  not  be  assignable."  Walters  v. 
Insurance  Co.,  1  Iowa,  404.  See,  also.  Car- 
ter V.  Insurance  Co.,  12  Iowa,  287.  "When- 
ever the  loss  occurs,  and  the  company  hare 
notice,  and  are  furnished  with  the  prelim- 
inary proofs  required  by  the  conditions  (of 
the  policy),  the  amount  of  the  loss  becomes, 
by  force  of  the  contract,  a  debt  payable  to 
the  insured  presently  or  at  the  time  appoint- 
ed in  the  policy."  Courtney  v.  Insurance  Co., 
28  Barb.  116.  See,  also,  Seyk  v.  Insurance 
Co.,  74  Wis.  67,  41  N.  W.  443;  2  Wood,  Ins. 
(2d  Ed.)  p.  758.  It  follows  from  what  has 
been  said  that  at  the  time  when  this  policy 
was  surrendered  and  the  release  executed,  the 
assured  were  entitled  to  payment  from  the 
company  of  the  amount  of  the  loss.  Their  right 
to  so  recover  was  not  a  doubtful  right  The 
amount  which  they  were  entitled  to  recover 
was  not  uncertain.  The  liability  to  make 
payment  of  such  amount  had  become  fixed, 
and  as  the  sole  consideration  for  the  i-elease 
and  surrender  of  the  policy  which  thus  en- 
titled them  to  this  large  sum  of  money  ap- 
pellant paid  in  cash  and  by  note  (its  equiva- 
lent) $119.75,  a  fractional  part  only  of  what 
it  was  actually  owing.  "The  rule  is  well 
established  that  where  the  facts  show  clears 
ly  a  certain  sum  to  be  due  from  one  person 
to  another,  a  release  of  the  entire  sum  upon 
payment  of  a  part  is  without  consideration, 
and  the  creditor  may  still  sue  and  recover 
the  residue.  If  there  be  a  bona  fide  dispute 
as  to  the  amount  due,  such  dispute  may  be 
the  subject  of  a  compromise  and  payment 
of  a  certain  sum  as  a  satisfaction  -  of  the 
entire  claim,  but  where  the  larger  sum  is 
admitted  to  be  due,  or  the  circumstajices  of 
the  case  show  that  there  was  no  good  rea- 
son to  doubt  that  it  was  due,  the  release  of 
the  whole  upon  payment  of  part  will  not  be 
considered  as  a  compromise,  but  will  be 
treated  as  without  consideration  and  void." 
Association  v.  Wlckham,  141  U.  S.  564,  12 
Sup.  Ct.  84.  "A  wrongful  assertion  of  a 
claim  is  no  ground  for  compromise.''  Mul- 
taolland  v.  Bartlett,  74  111.  58.  As  has  been 
heretofore  noticed  In  this  opinion,  the  ad- 
juster, Fuller  had,  prior  to  the  time  of  this 
ao-called  "settlement,"  been  informed  by 
Sanford  of  the  conversation  between  King 
and  Wills,  held  prior  to  issuing  the  policy 
here  sued  upon;  in  which  convei'sation  King 
(appellant's  agent)  had  said  to  Wills  that 
Harford  had  told  him  of  his  fears  of  in- 


cendiarism. That  the  agent  of  the  appel- 
lant was,  prior  to  the  Issuance  of  this  policy, 
so  Informed  by  Harford,  we  have  already 
said  the  reccotl  admits  of  Uttle  doubt;  and 
It  further  appearing  that  Fuller  had  also 
been  advised  of  such  fact  prior  to  bis  urging 
the  invalidity  of  the  policy,  it  cannot  be  said 
that  the  assured's  right  to  recover  was,  at 
that  time,  a  doubtful  right,  nor  that  there 
was  or  could  be  any  bona  fide  dispute  con- 
cerning It  "Payment  by  a  debtor  of  a  part 
of  bis  debt  Is  not  a  satisfaction  of  the  whole, 
except  it  be  made  and  accepted  upon  .some 
new  consideration."  U.  S.  v.  Bostwick,  94 
U.  S.  63.  We  deem  it  unnecessary  to  multi- 
ply authorities  upon  this  proposition.  We 
think  that  it  must  be  conceded  that  respond- 
ent, as  assignee,  has  no  gi-eater  rights  than 
the  assignors  would  have  had  if  suit  had 
been  brought  by  them.  The  assignment  was 
made  after  the  loss  occurred,  and  gave  the 
assignee  the  right  to  recover  subject  to  any 
defense  that  could  have  been  made  had  there 
been  no  assignment  Archer  v.  Insurance 
Co.,  43  Mo.  434;  Walters  v.  Insurance  Co., 
supra.  But  we  cannot  see  how  appellant 
could  have  been  prejudiced  by  the  court's 
failure  to  so  instruct  the  jury.  We  think  it 
was  sufficient  to  give  them  the  law  appli- 
cable to  the  case  as  it  was  presented  by 
the  evidence.  Nor  do  we  think  that  the 
court's  reference  to  the  "facts  and  circum- 
stances disclosed  on  the  stand  by  the  wit- 
nesses" constitutes  reverelble  error.  It  was 
Immediately  followed  by  and  connected  with 
the  further  statement:  "You  are  the  dole 
judges  of  the  facts.  You  are  Impaneled  to 
try  the  facts.  These  facts  have  been  given 
you  on  the  stand  through  witnesses  and  ex- 
hibits that  have  been  placed  in  evidence  here 
to  enable  you  to  find  the  facts."  So  connect- 
ed, it  seems  Impossible  that  the  jury  could 
have  been  misled.  There  Is  a  vast  difference 
between  the  Instruction  here  complained  of, 
and  the  one  that  was  adjudged  erroneous  in 
Gottstein  v.  Commercial  Co.,  7  Wash.  428, 
35  Pac.  133,  and  we  think  that  the  reversal 
In  that  case  was  not  due  to  the  giving  of 
such  erroneous  instruction. 

The  other  alleged  errors  which  have  been 
assigned  in  appellant's  brief  have  been  sev- 
erally examined,  and,  without  entering  into 
a  discussion  of  them  In  detail,  we  deem  It 
sufficient  to  say  that  we  find  no  error  in  the 
record  that  warrants  this  court  In  reversing 
the  judgment.  Many  Intricate  questions  were 
presented  for  ruling  upon  the  trial  of  this 
cause  in  the  lower  court  and  we  think  the 
record  singularly  free  from  error.  The  charge 
of  t'he  learned  judge  was  comprehensive  and 
fair.  The  briefs  of  counsel  In  this  court  have 
been  very  able  and  exhaustive,  and,  after 
a  painstaking  examination  of  the  entire  rec- 
ord, we  think  the  judgment  appealed  from 
must  be  affirmed. 

SCOTT,  ANDERS,  and  DUNBAR,  JJ.,  con- 
cur. 
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DOONAN  et  ol.  ▼.  MORRISON  et  al. 
(Supreme  Court  of  Washington.    Ma?  28,  1895.) 
CourLioTiKO  EvtDENCB— Review. 
A  findinjT  oa  conflicting  evidence  will  not 
bo  disturbed. 

Appeal  from  superior  court,  Snohomish 
county;  John  0.  Denny,  Judge. 

Action  by  A.  J.  Doonan  and  another 
against  A.  H.  Morrison  and  others  to  fore- 
close a  lien  for  labor  in  clearing  land.  Judg- 
ment .for  plaintlflTs,  and  defendants  appeal. 
Affirmed. 

Hawks  &  Heffner  and  A.  W.  Frater,  for 
appellants.  Black  &  Edwards,  for  respond- 
ents. 

GORDON,  J.  This  case  was  tried  in  the 
court  below  without  a  Jury,  and  from  a 
Judgment  in  favor  of  respondents  this  ap- 
peal is  taken.  It  is  insisted  that  the  Judg- 
ment was  not  warranted  by  the  evidence 
upon  trial,  and  the  only  question  for  our 
consideration  Is  stated  in  appellants'  brief 
to  be,  "Was  the  work  as  performed  a  sub- 
stantial compliance  with  the  terms  of  the 
contract?"  We-  have  carefully  examined  the 
record  sent  tip,  and  find  that  the  evidence 
upon  the  trial  was  very  conflicting.  The 
learned  Judge  who  tried  the  cause  saw  the 
witnesses  upon  the  stand,  and  could  note 
their  appearance  and  conduct,  and  their  can- 
dor or  lack  of  candor  in  giving  testimony. 
With  such  circumstances  of  advantage  to 
aid  him  in  reconciling  conflicting  testimony 
and  reaching  a  correct  conclusion,  he  has, 
by  the  Judgment  rendered,  answered  the 
above  question  In  the  affirmative,  and  the 
Judgment  appealed  from  is  affirmed. 

HOYT,  O.  J.,  and  ANDERS,  SCOTT,  and 
DUNBAR,  JJ.,  concur. 


(U  Wanh.  704) 

liOCKWOOD,  County  Treasurer,  v.  ALIiTN. 
(Supreme  Ourt  of  Washington.  June  7,  1893.) 
Dismissal  of  Appeal — Votd  Tax  Judgment. 
On  an  appeal  from  a  delinquent  tax  judg- 
mpnt,  a  motion  was  made  by  rospoudcnt  to  dis- 
miss, under  the  revenue  law  of  1803  (section  KXi), 
providing  that  no  appeal  in  such  cases  sbovild  be 
allowe<l  unlesK  the  party  appealing  first  deposit 
with  the  CDuntT  treasurer  a  sum  of  monej  equui 
to  the  airount  of  judgment.  It  was  stipulated 
that  should  the  motion  to  dismiss  be  overruled, 
the  case  should  follow  the  disposition  of  another 
case  previously  decided.  Held  that,  since  the 
assessment  on  which  the  judgment  appealed  from 
in  the  previous  ease  was  rendered  was  adjudged 
void,  all  subsequent  proceedings  were  void,  and 
the  statute  cited  by  reepondeDt  would  not  apply. 

On  rehearing.    Denied. 

For  former  report,  see  40  Pac.  848. 

Hoxie  &  Richardson,  Richard  K.  Boncy, 
and  F.  Campbell,  for  appellant.  Marion  D. 
Egbert  and  Lowen  E.  Ginn,  for  respondent 


DUNBAR,  J.  The  respondent  in  this  case. 
In  his  petition  for  rehearing,  complains  that 
the  court  did  not  pass  upon  the  questions 
raised  in  his  motion  to  dismiss  the  appeal; 
that  the  motion  to  dismiss  was  based  upon 
the  provisions  of  section  106  of  the  revenue 
law  of  1893,  for  failure  on  the  part  of  the  ap- 
pellant to  comply' with  the  law  which  pro- 
vides that  no  appeal  shall  be  allowed  from 
any  Judgment  for  the  sale  of  lands  or  lots 
for  tuxes,  nor  shall  any  writ  of  error  to  re- 
verse such  Judgment  operate  as  a  super- 
sedeas unless  the  party  bringing  such  appeal 
or  desiring  such  writ  of  error  sbail,  before 
taking  such  appeal  or  suing  out  such  writ  of 
error,  deposit  with  the  county  treasurer  an 
amount  of  money  equal  to  the  amount  of  the 
Judgment  and  costs. 

We  think  the  strictures  of  counsel  for  re- 
spondent upon  the  opinion  which  was  filed 
on  the  motion  are  somewbat  Justified.  What 
the  court  should  have  said,  and  what  it  will 
now  say.  Is  that  we  found  in  the  case  of 
Lockwood  V.  Roys  (decided  May  11,  18!»5)  40 
Pac.  346,  that  the  assessment  was  absolute- 
ly void.  It  was  stipulated  tnat,  If  the  motion 
to  dismiss  in  this  case  should  be  overruled, 
the  case  should  follow  the  disposition  of  the 
Roys  Case;  and,  inasmuch  as  the  assess- 
meut  was  void,  all  proceedings  thereaftw 
were  void,  nud  the  statute  cited  by  the  re- 
spondent would  not  apply. 

HOYT,  C.  J.,  and  ANDERS,  SCOTT,  and 
GORDON,  JJ.,  concur. 


(U  Wua.  42) 
WIIXIAM8  v.  GBIGER. 
(Supreme  Court  of  Washington.    May  28,  1895.) 
Pledge— iKTERiiiNOLixo  or  Goons— Plebgee's 
Liability. 
Where  a  debtor  turns  over  to  his  creditor 
a  stock  of  goods  under  an  agreement  that  when 
the  creditor  sold  sufficient  thereof  at  the  prices 
fixed  by  an  invoice  to  pay  the  debt  he  would  re- 
turn the  balance  to  the  debtor,  the  creditor,  by 
commingling    the    goods    with    his    own    goods 
so  as  to  destroy  their  identity,  elects  to  pay  the 
debtor  the  invoice  price  of  the  stock  less  the 
amount  of  the  debt. 

Appeal  from  superior  court,  Kittitas  coun- 
ty; Cari-oU  B.  Graves,  Judge. 

Action  by  Emma  B.  Williams  against  John 
Gelger  for  the  value  of  goods  delivered  to 
defendant.  Judgment  was  rendered  for  plain- 
tiflC,  and  defendant  appeals.    Affirmed. 

Wager  &  Graves,  for  appellant  H.  J. 
Snlvely,  for  respondent' 

GORDON,  j.  The  complaint  in  this  action 
alleges  that  in  September.  18D3,  respondent 
(plaintiff  below),  in  order  to  pay  an  indebt- 
edness of  $193  that  she  was  then  owing  to 
appellant,  delivered  to  appelant  a  stock  of 
goods  and  some  store  fixtures,  under  an 
agreement  that  when  appellant  should  have 
sold  from  said  stock  of  goods  a  sufficient 
amount   to   pay   such   indebtedness   at   the 
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prices  fixed  by  an  invoice  made  at  tbe  time 
of  the  dellTery  to  him,  he  would  reconvey 
the  stock  of  goods  and  fljcturee  to  respond- 
ent or  pay  her  for  tl>e  same  at  the  valuation 
fixed  in  such  Invoice,  said  value  being  $522.- 
17.  It  further  alleges  that  the  amount  «f 
such  Indebtedness  had  been  realized  by  ap- 
pellant from  the  sales  of  said  stock  prior  to 
the  commencement  of  the  action;  that  de- 
mand had  been  made  that  he  should  eitlier 
reconvey  the  goods  or  pay  for  them,  which 
demand  had  be^i  refused;  and  Judgment 
was  prayed  against  appellant  for  the  dif- 
ference between  the  value  of  such  goods  and 
fixtures  and  her  indebtedness  to  him.  In  bis 
answer  appellant  admitted  the  deliveir  of 
such  property  to  him,  but  denied  the  other 
allegations  of  the  complaint,  and  set  up  an 
affirmative  defense.  The  respondent  having 
rested  her  case  upon  the  trial,  a  motion  for 
a  nonsuit  was  submitted  by  appellant,  and 
overruled.  Thereupon,  appellant  ofTering  no 
evidence,  a  verdict  for  the  respondent  was 
directed  by  tbe  court,  and  from  a  Judgment 
entered  upon  such  verdict  this  appeal  is 
taken. 

The  learned  counsel  for  appellant  admits 
in  his  brief  that  upon  the  trial  of  the  case 
respondent  "proved  all  the  material  allega- 
tions of  the  complaint,  except  that  appellant 
had  sold  from  such  goods  a  sufiicient  amount 
to  pay  the  indebtedness  of  $193"  that  re- 
spondent was  owing  to  appellant.  It  is  in- 
sisted, however,  that  the  evidence  upon  that 
question  is  insufficient  to  entitle  respond- 
ent to  recover.  Upon  tbe  trial  appellant  was 
called  as  a  witness  and  examined  by  respond- 
ent's counsel,  and  upon'  such  examination 
testified  that  immediately  after  taking  pos- 
session of  the  goods  be  commingled  the 
same  with  other  goods  purchased  by  him, 
amoimting  to  about  $700  in  value,  and  there- 
after from  month  to  month  continued  to  pur- 
chase and  add  to  said  stock  goods  amount- 
ing to  about  the  value  of  :;700  per  month;  tiiat 
the  goods  sj  added  were  commingled  with  the 
goods  received  from  the  resiwndent,  so  as 
to  make  it  impossible  to  distinguish  or  iden- 
tify the  same;  that  his  sales  from  tbe 
entire  stock  averaged  from  three  to  four  dol- 
lars per  day  from  the  time  of  receiving  the 
stock  from  respondent  down  to  the  com- 
mencement of  this  action.  He  admitted  that 
he  kept  a  cashbook,  but  claimed  he  did  not 
know  where  it  was  at  the  time  of  the  trial. 
It  also  appeared  that,  subsequent  to  tak- 
ing possession  of  respondent's  goods,  and 
prior  to  the  commencement  of  the  action, 
appellant  bad  sold  to  one  Thomas  Ureunan 
an  undivided  interest  in  the  entire  stock  and 
had  entered  into  a  commercial  partnership 
with  said  Grennan.  There  was  other  evi- 
dence introduced  tending  to  show  the  amount 
and  extent  of  the  sales  made  from  the  goods 
In  question,  and  we  should  not  disturb  the 
Judgment  even  if  we  were  restricted  in  the 
decision  of  this  case  to  the  sole  question  of 
determining  whether  the  sales  actually  made 


by  appellant  from  the  goods  received  by 
him  from  respondent  were  sufficient  to  pay 
the  indebtedness  owing  by  respondent  to  ap- 
pellant at  the  time  that  said  goods  were 
turned  ov».  But  we  think  that  by  con- 
fusing and  commingling  tbe  goods  received 
from  respondent  with  otbei'  goods  so  as  to 
destroy  their  Identity  appellant  elected,  to 
pay  respondent  for  the  entire  stock  received 
by  him  from  her,  at  the  priced  fixed  in  tbe 
invoice,  and  that  the  Judgment  rendered 
was  right.  Tbe  evidence  was  sufficient  to 
show  his  election  to  pay  for  the  goods  in 
accordance  with  his  contract  and  the  invoice 
taken.  It  seems  to  us  that  no  other  con- 
clusion could  be  reached,  because  by  his 
own  acts  he  had  made  it  impossible  to  re- 
turn the  goods  remaining  unsold  after  the 
payment  of  the  indebtedness,  and  hia  own 
testimony  satisfies  us  that  the  Judgment  ap- 
pealed from  does  him  no  Injustice.  The 
Judgment  is  affirmed. 

HOYT,  O.  J.,  and  ANDEKS,  SCOTT,  and 
DUNBAR,  JJ.,  concur. 


(12  Wasb.  46) 

HOOKER  V.  McAllister. 

(Supreme  Court  of  Washington.    May  31,  1895.) 

Agistor's  Lies — Enforcement — Dssobiption  o# 

Propertv. 

1.  Gen.  St.  i  1705,  giving  a  "herder  of  cat- 
tle" and  other  persons  who  ''shall  be  intrusted" 
with  the  charge  or  care  of  "sheep"  or  certain  other 
animals  a  lien  thereon  for  services,  does  not  give 
such  lien  to  one  merely  hired  to  take  care  of 
sheep,  the  possession  and  control  of  which  remain 
in  the  owner. 

2.  Ad  ailegHtioD  that  the  defoidant  owned  a 
certain  fiock  of  sheep, 'giving  their  number,  and 
that  they  are  within  a  certain  county,  and  have  st 
all  times  prior  to  the  filing  of  the  complaint  been 
within  the  state,  is  not  a  sufficient  description  of 
the  sheep  in  an  action  to  foreclose  a  lien  for 
services  in  talcing  charge  of  them. 

Appeal  from  superior  court,  Klickitat 
county;  Sol  Smith,  Judge. 

Action  by  Joseph  J.  Hooker  agahist  Dou- 
gald  McAllister  to  foreclose  a  lien  on  a  fiock 
of  sheep  for  service  In  talcing  charge  of  them. 
From  a  Judgment  for  plaintiff,  defendant 
appeals.     Reversed.- 

°  Alfred  S.  Bennett,  for  appellant    Winthrop 
B.  Presby,  for  respondent 

DUNBAR,  J.  This  is  an  action  brought 
to  foreclose  an  alleged  lien  upon  a  band  of 
sheep  belonging  to  the  defendant  A  demur- 
rer was  Interposed  to  the  complaint  to  the 
effect  that  it  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action,  which  demur- 
rer was  overruled  by  the  court  The  de- 
fendant answered,  and  plaintlft  replied, 
whereupon  the  defendant  demanded  a  trial 
by  Jury,  which  request  was  denied  by  the 
court  Judgment  was  rendered  In  favor  of 
plaintiff,  decreeing  the  amount  that  was  due 
htm  for  services  rendered,  and  establishing 
and  decreeing  a  lieu  upon  the  sheep  to  sat- 


Digitized  by 


Google 


618 


PAOIFIO  REPORTER,  Vol.  40. 


(Wash. 


Isfy   the   Judgment.    From    such   Judgment 
and  decree,  def«idant  appeals  to  this  court. 

This  action  was  brought  under  section 
1705  of  the  General  Statutes  of  Washington, 
which  provides  that  "any  farmer,  ranchman, 
herder  of  cattle,  tavern-keeper,  livery  and 
boarding  stable  keeper  to  whom  any  horses, 
mutes,  cattle  or  sheep  shall  be  Intrusted  for 
the  purpose  of  feeding,  herding,  pasturing, 
training,  caring  for  or  ranching,  shall  have 
a  lien  upon  said  horses,  mules,  etc.,  for  such 
feeding,  herding,  pastiu'ing,  etc.,  and  shall 
be  authorized  to  retain  possession  of  such 
property  until  the  amount  is  paid."  It  Is 
contended  by  the  appellant:  First,  that  the 
complaint  is  insufficient,  In  that  the  sheep 
attempted  to  be  described  are  not  sufficiently 
described;  second,  that  the  section  of  the 
statute  referred  to  does  not  apply  to  a  serv- 
ant who  is  employed  by  the  master  in  the 
general  work  of  taking  care  of  a  band  of 
sheep,  and  who  does  not  have  any  other  pos- 
session of  the  sheep  than  the  mere  possession 
of  a  servant  possessing  and  controlling  them 
for  the  master  and  constantly  under  the  mas- 
ter's control.  The  material  portion  of  the 
allegations  of  this  complaint,  so  far  as  they 
bear  upon  the  questions  raised  here,  is  as 
follows:  "(1)  That  the  said  defendant  Is, 
and  at  all  times  hereafter  was,  the  owner 
of  a  certain  band  or  herd  of  sheep;  that  ?:■,! ' 
band  or  herd  of  sheep,  on  the  27th  day 
March,  1802,  numbered  about  3,.")00  shecii: 
that  said  defendant  daring  the  year  1893  sold 
about  2,400  of  said  sheep  and  their  increase, 
and  said  band  now  numbers  about  2,400 
sheep;  which  said  sheep  are  now  in  the  coun- 
ty of  Klickitat,  and  at  all  times  herein  men- 
tioned have  been  wlthiij  the  state  of  Wash- 
ington. (2)  That-on  or  aliout  the  27th  day  of 
March,  1892.  the  said  defendant  employed 
said  plaintiff  to  act  as  herder  of  said  band 
of  sheep  at  the  agreed  wages  of  $10  per 
month  for  each  month,  except  in  lambing 
time,  when  plaintiff  was  to  receive  $50  per 
month  for  the  mouth  in  which  the  lambs 
were  being  dropped,  after  the  first  year; 
and  on  or  about  the  27th  day  of  March,  1892, 
the  plaintiff  commenced  work  for  the  defend- 
ant as  such  herder,  and  has  since  said  date 
continued  to  herd  said  sheep  at  all  times 
except  from  Dec.  12.  1892,  to  Jan.  17,  ISai," 
during  which  time  only  the  plaintiff  was  ab- 
sent from  said  band  of  sheep."  It  seems 
to  us  that  there  Is  no  sufficient  description 
of  these  sheep.  It  will  be  seen  that  all  the 
description  there  is,  is  that  the  defendant 
was  the  owner  of  a  certain  Imnd  of  sheep 
now  numbering  about  2,400,  and  that  they 
are  now  in  the  county  of  Klickitat,  and  at 
all  times  prior  to  the  filing  of  the  complaint 
have  been  within  the  state  of  Washington. 
The  statement  that  the  band,  on  the  27th  day 
of  March,  1892,  numbered  about  3,500  sheep, 
and  that  the  defendant,  during  the  year  1893, 
sold  about  2,400  of  said  sheep  and  their  in- 
erease,  In  no  way  helps  to  describe  the  band 
as  they  now  exist.    It  would  be  impossible 


for  an  officer  whose  duty  it  was  to  foreclose 
this  lien  to  determine  the  particular  sheep 
or  band  of  she^^p  which  he  was  authorized  to 
levy  upon  from  this  description.  It  Is  urged 
by  the  respondent  that  no  more  definite  de- 
scription could  be  given  of  sheep  which  had 
neither  earmarks  nor  brands.  It  does  not 
appear  from  this  complaint  that  these  sheep 
were  devoid  of  earmarks  or  brands,  and,  If 
it  did  80  appear,  that  statement  would  In 
Itself  be  a  description  of  a  definite  characta-, 
and  one  which  would  help  to  distinguish 
them  from  other  bands  of  sheep  with  brands 
or  earmarks.  It  does  not  even  state  what 
kind  of  sheep  these  are,  whether  ewes  or 
wethers,  whether  old  or  young.  It  does  not 
locate  them  on  any  particular  ranch,  or  In 
any  particular  portion  of  the  county;  and, 
while  It  Is  true  that  It  would  be  impossible 
to  describe  a  band  of  sheep  with  that  def- 
Inlteness  which  might  characterize  a  descrip- 
tion of  real  estate,  yet  it  seems  to  us  that  the 
mere  statem^tt  that  it  Is  a  band  of  sheep 
owned  by  defendant,  and  that  the  band  Is 
within  the  boundary  lines  of  Klickitat  coun- 
ty, is  exceedingly  Indefinite. 

The  main  question,  however,  to  be  decided 
In  this  case  is  the  construction  of  the  statute 
above  referred  to.  We  are  satisfied,  both  from 
an  investigation  of  the  statute  itself  and 
fi-om  the  authorities  which  we  have  exam- 
ined, that  It  was  not  the  Intention  of  the 
I  legislature  to  confer  a  lien  upon  persons  who 
were  merely  hired  by  the  month  or  day  to 
herd  sheep  or  cattle  of  any  kind,  where  the 
possession  remained  in  the  owner,  and  where 
the  owner  was  responsible  for  such  cattle; 
but  that  the  statute  Intended  to  confer  this 
lien  npon  agistors,— upon  those  who  tooVi 
l)ossessIon  of  the  stock  above  referred  to, 
and  who  became  responsible  for  them;  and 
that  the  word  "herder,"  used  In  the  statute, 
has  reference  to  that  class  of  persona  to 
whom  is  intrusted  the  possession  and  control 
of  the  property  mentioned.  The  connection 
of  the  word  "herder"  here  with  the  other 
lienors  provided  for  In  the  statute  strength- 
ens this  Idea.  It  would  not  be  reasonable  to 
conclude  that  the  word  "farmer,"  used  In  the 
statute,  would  have  reference  to  a  person 
who  left  his  farm  and  went  to  work  for 
wages  in  herding  or  feeding  or  keeping  cat- 
tle; but  it  evidently  means  that,  where  this 
character  of  stock  is  intrusted  to  a  farmer, 
who  takes  the  same  to  his  farm;  and  keeps 
It  there,  he  shall  have  the  lien  provided  for 
in  the  statute.  The  same  with  "ranchmen" 
so  mentioned.  If  any  other  construction 
were  to  be  given  to  It,  then  It  would  not  be 
necessary  to  designate  them  as  "farmers," 
"ranchmen,"  "herders  of  cattle,"  "tavern 
keepers,"  or  "livery  and  boarding  stable 
keepers,"  but  all  that  It  would  be  necessary 
to  have  said,  and  that  which  the  legislature 
naturally  would  have  said,  was  that  any  per- 
son who  shall  be  intrusted  for  the  purpose  of 
feeding,  herding,  pasturing,  training,  caring 
for,  or  ranching  shall  have  a  lien  upon  the 
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property  mentioned.  The  very  fact  that 
they  are  mentioned  as  farmers  and  ranch- 
men and  tavern  keepers  and  livery  and 
boarding  stable  keepers  shows  that  the 
language  has  a  local  significance,  and  pre- 
sumes an  intrusting  of  the  property  to  these 
parties  mentioned  in  the  statute;  and  the 
"herder  of  cattle"  there  mentioned,  we  have 
no  doubt,  refers  to  a  person  who  Is  In  the 
herding  business,  who  takes  horses,  mules, 
cattle,  and  sheep  into  his  possession,  and 
away  from  the  possession  and  control  of 
their  owner,  and  is  responsible  for  their  safe 
keeping  and  safe  return  at  the  expiration  of 
the  time  for  which  the  contract  provides, 
the  same  as  a  livery  stable  keeper  Is  re- 
sponsible for  horses  and  cattle  that  he  takes 
into  his  possession.  The  Idea  of  bailment  no 
doubt  entered  into  the  minds  of  the  legisla- 
ture, and,  in  our  judgment,  this  statute  was 
only  intended  to  apply' to  cases  where  there 
was  an  actual  bailment 

It  might  be  urged  by  the  respondent  that 
even  with  this  construction  of  the  statute 
his  complaint  was  sufficient.  But  it  is  no- 
where alleged  In  the  complaint  that  these 
sheep  were  Intrusted  to  him  for  the  purpose 
of  herding  them,  and,  construed  as  we  would 
construe  any  other  pleading,  It  seems  to  us 
that  it  is  an  allegation  of  hire  simply.  The 
respondent  insists  that  the  phrase  "shall  be 
Intrusted"  has  no  particular  significance,  but 
It  occurs  to  US  that  it  has  a  great  signifi- 
cance; that,  in  fact,  it  really  determines  the 
nature  of  the  employment  for  which  this  lien 
is  given.  The  cases  of  McDearmid  v.  Fos- 
ter, 14  Or.  417,  12  Pac.  813;  Wenz  v.  Mc- 
Bride  (Colo.  Sup.)  36  Pac.  1105;  King  v. 
Canal  Co.,  11  Gush.  231,  and  Bailey  v.  Davis, 
19  Or.  217,  23  Pac.  881,— it  seems  to  us.  are 
conclusive  upon  this  question.  It  is  admit- 
ted by  the  respondent  that  these  cases  are  in 
point,  bat  he  insists  that  they  were  decided 
under  the  rules  applicable  to  common-law 
liens,  and  not  to  statutory  liens.  We  fully 
concur  in  the  sentiment  that  these  statutory 
liens  should  be  liberally  construed;  in  fact, 
that  is  one  of  the  provisions  of  the  statute 
with  reference  to  them.  But  a  liberal  con- 
struction of  the  statute  means  simply  that 
parties  who  are  entitled  to  these  statutory 
liens  shall  not  be  deprived  of  them  by  any 
technical  or  strained  ruling  or  construction. 
It  does  not  mean  that  by  construction  the 
lien  must  be  made  to  extend  beyond  the 
plainly-expressed  will  of  the  legislature.  It 
must  not  be  forgotten  that  this  right  of  lien 
is  a  statutory  right,  and,  while  the  act  Itself 
is  to  be  liberally  construed,  the  right  itself 
cannot  be  extended  or  enlarged  b.v  unwar- 
ranted implication. 

Even  were  it  conceded  that  the  complaint 
was  sufiicient  to  bring  the  case  within  the 
construction  which  we  have  here  indicated 
ought  to  be  placed  upon  the  law,  the  testi- 
mony plainly  shows  that  the  respondent  in 
this  case  was  simply  hired  to  do  this  work 
aa  a  common  servant;  that  he  bad  no  care, 


custody,  or  control  whatever  over  the  sheep; 
that,  had  they  committed  any  depredations 
or  damaged  any  one,  the  appellant,  and  not 
the  respondent,  would  have  been  responsible 
for  such  damages;  and  this,  we  think,  is  one 
of  the  true  tests  of  distinction  in  this  kind 
of  a  case.  The  herder  who  takes  a  band  of 
sheep  or  cattle  or  horses  into  his  possession, 
and  Is  Intrusted  with  their  care,  custody,  and 
control,  and  takes  them  out  of  the  care  and 
control  of  the  owner,  whether  his  compensa- 
tion be  for  so  many  dollars  a  month  or  so 
many  dollars  a  month  per  head  for  the  stock, 
is  liable  for  all  damages  which  may  occur  by 
reason  of  the  depredations  of  said  stock,  or 
any  damages  which  may  occur  to  the  stock, 
and  Is  responsible  to  the  owner  for  their  safe 
return.  But  In  this  vase  there  was  no  liabil- 
ity whatever.  The  respondent's  own  testi- 
mony, as  cited  by  the  appellant,  plainly 
shows  this,  and  shows  that  the  defendant 
had  the  sheep  at  his  own  ranch.  We  will 
here  Insert  a  brief  excerpt  from  the .  testi- 
mony: "Question.  Did  not  the  defendant 
have  them  at  his  own  ranch  or  camp  the 
whole  time  you  were  working  for  him?  An- 
swer. He  was  moving  them  from  one  place  to 
another,  the  same  as  the  rest  of  them  does. 
Never  had  any  particular  place,  except  In 
the  winter.  Q.  But  he  always  had  a  camp 
where  they  were  brought  at  night,  did  he 
not?  A.  He  did.  Q.  And  In  the  winter 
time  would  take  them  to  a  suitable  place  for 
the  winter?  A.  Yes,  sir.  Q.  While  you  were 
herding,  did  he  have  any  one  else  helping 
with  the  sheep?  A.  Yes.  Q.  Who?  A.  I 
could  not  name  them.  He  never  kept  a  man 
over  a  week,  except  myself.  Q.  What  were 
those  other  men  doing?  A.  They  were  herd- 
ing and  packing  and  whatever  came  to  hand 
around  the  camp.  Q.  The  same  as  you  ?  A. 
They  was."  Thus  it  will  be  seen  that  this 
particular  herder  had  no  more  control  or  cus- 
tody or  possession  of  these  sheep  than  the 
other  herders  who,  be  says,  were  employed 
by  the  owner  of  the  sheep  at  the  same  time 
that  be  was  herding  them;  that  they  were 
doing  just  about  what  he  was  doing;  but 
that  the  owner  was  looking  after  their  inter- 
ests, providing  the  herding  territory,  and  tak- 
ing them  to  suitable  places  for  the  winter. 
The  testimony  all  the  way  through  shows  so 
conclusively  to  our  minds  that  this  respond- 
ent never  had  these  sheep  intrusted  to  him, 
and  that  he  never  had  the  possession  of  them 
that  is  contemplated  by  the  statute,  that  it 
would  be  useless  to  discuss  it  further. 

We  are  satisfied  then  (1)  that  the  statute 
does  not  confer  a  lien  upon  a  man  who  herds 
sheep  for  wages  or  by  the  day  or  month,  and 
(2)  that  the  complaint  did  not  state  facts 
sufiicient  to  constitute  a  cause  of  action.  It 
follows  that  the  demurrer  to  the  complaint 
should  have  been  sustained,  in  which  event 
the  defendant  would  not  have  been  entitled 
to  a  jury  to  try  the  questions  which  were 
put  in  issue  by  the  pleadings.  The  judg- 
ment wUI  therefore  be  reversed,  and  the 
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cause  remanded,  with  instructlona  to  sustain 
the  demurrer  to  the  complaint 

HOYT,  0.  X,  and  SCOTT,  ANDERS,  and 
GORDON,  JJ.,  concur.. 


(12  Wash.  6S) 

STATE  T.  VOORHIBS.  ' 
(Supreme  Court  of  Washington.  May  31,  1895.) 
CsiuiNAl.  Law— Sepabatiom  of  Juroks. 
Code  Proc.  |  1311,  providing  that  juries 
in  criminal  cases  shall  not  be  allowed  to  separate 
except  by  consent  of  defendant  and  the  prosecut- 
injf  attorney,  does  not  preclude  the  court,  over 
defendant's  objection,  from  allowing  11  men  in 
the  jury  box,  each  of  whom  had  been  passed  for 
cause,  but  none  of  whom  had  been  sworn  as  ju- 
rors, to  separate  during  a  recess  taken  to  summon 
an  additional  venire,  where  defendant  had  used 
only  4  peremptory  challenges,  and  the  prosecu- 
tion none. 

Appeal  from  superior  court.  Whitman  coun- 
ty; E.  H.  Sulllran,  Judge. 

Charles  A.  Voorhles  was  convicted  of  cattle 
stealing,  and  appeals.     Afllnned. 

Trimble  &  Pattison,  for  appellant  H.  W. 
Canfleld,  Pros.  Atty.,  for  the  State. 

DUNBAR,  J.  The  appellant  Charles  A. 
Voorhles,  was  accused  of  the  crime  of  cattle 
stealing,  by  the  information  of  the  prosecut- 
ing attorney  of  Whitman  county,  and  upon 
trial  was  convicted  by  the  jury,  and  sentenced 
by  the  court  to  a  term  of  two  years'  Impris- 
onment in  the  state  penitentiary.  The  only 
error  assigned  in  this  case  is  that  the  court 
erred  in  overruling  appellant's  objection  to 
the  separation,  during  the  recess  of  the  court, 
of  11  persons  who  had  been  summoned  to  ap- 
pear as  Jurors.  It  appears  that  during  the 
impaneling  of  the  jury,  and  at  the  time  when 
11  men  were  in  the  box,  each  of  whom  had 
been  passed  for  cause  by  the  appellant  and 
respondent,  the  court  having  ordered  an  addi- 
tional venire  of  8  jurors  to  complete  said  ju- 
ry, the  appellant  having  used  4  peremptory 
challenges,  and  the  respondent  none,  the  court, 
nfter  duly  admonishing  the  said  11  men  in 
the  box  concerning  their  conduct  allowed 
them  to  separate  during  a  recess  of  the  court 
Objection  was  duly  made  to  this  action  of 
the  court  by  the  appellant  and  exceptions 
tnl<en;  so  that  the  question  for  this  court  to 
determine  is,  was  the  appellant  in  any  way 
injured  or  prejudiced  by  the  action  of  the 
court  In  allowing  the  11  men  who  had  been 
summoned  as  jurors  to  separate  during  tlie 
noon  recess  of  the  court? 

The  appellant  contends  that  this  case  falls 
within  the  provision  of  the  statute,  viz.  sec- 
tion 1311  of  the  Code  of  Procedure,  which 
provides  that  "juries  in  criminal  cases  shall 
not  ba  allowed  to  separate  except  by  consent 
of  the  defendant  and  the  prosecuting  attor- 
ney." The  case  of  State  v.  Place,  5  Wash. 
773,  32  Pac.  7r.'(f,  is  relied  upon  by  appellant 
as  supporting  his  contention.  The  court  de- 
cided that  case  squarely  upon  the  statute 


above  quoted,  holding  that  the  statute  was 
mandatory,  and  must  be  compiled  with.  But 
In  that  case  It  was  the  jury,  after  they  were 
sworn  to  try  the  case,  that  separated.  The 
question  here  is,  could  the  11  men  who  had 
been  summoned  to  act  upon  this  jury,  and 
had  only  been  sworn  upon  their  voir  dire  to 
answer  questions  touching  their  qualifications, 
be  termed  "jurors,"  under  the  provisions  of 
thlg  statute?  Bouvier  defines  a  "juror"  as  "a 
man  who  is  sworn  or  affirmed  to  serve  on  a 
jury";  the  word  "juiwr"  coming  from  the  Lat- 
in "juro,"  to  swear.  And  the  word  "jury" 
Is  defined  as  "a  body  of  men  who  are  sworn 
to  declare  the  facts  of  a  case  as  they  are 
proven  from  the  evidence  placed  before- 
them."  Plainly,  the  alleged  jury  In  this  case 
would  not  come  within  either  of  these  def- 
initions. But  we  need  not  go  to  the  common 
law  or  to  writers  on  common  law  to  define 
this  term.  It  Is  defined  -jy  our  own  8tatui& 
Section  50  of  the  Code  of  Procedure  provides 
that  "a  jury  is  a  body  of  men  temporarily 
selected  from  the  qualified  Inhabitants  of  a 
particular  district  and  invested  with  power 
(1)  to  present  or  Indict  a  person  for  a  public 
offense  [having  reference,  no  doubt  to  a 
grand  jury];  (2)  to  try  a  question  of  fact" 
And  section  03  defines  a  petit  Jury  as  "a 
body  of  men,  twelve  In  number  in  the  supe- 
rior court  and  six  In  number  In  the  ooiuts 
of  Justices  of  the  peace,  drawn  by  lot  from 
the  jurors  In  attendance  upon  the  court  at  a 
particular  session,  and  sworn  to  try  and  de- 
termine a  question  of  fact"  So  that  It  seems 
plain  to  us  that  the  11  men  who  were  In  the 
box  at  the  time  the  court  txwlc  a  recess  were 
In  no  sense  jurors  <»:  a  Jury,  such  as  was  con- 
templated by  the  law  when  It  provided  that 
the  Jury  should  not  be  allowed  to  separate 
during  the  trial  of 'the  cause.  The  case  of 
Nomaque  v.  People,  12  Am.  Dec.  107,  Is  cited 
and  largely  relied  npon  by  the  appellant  to 
sustain  his  contention.  There  the  court  said: 
"On  the  second  point  we  give  no  positive 
opinion;  but  it  certainly  was  an  act  of  great 
Indiscretion  In  the  court  to  permit  the  jurors 
to  go  at  large  after  they  were  sworn,  because 
the  reason  of  the  rule  in  keeping  jurors  to- 
gether, and  apart  from  every  other  person. 
Is  as  applicable  after  they  are  chosen  and 
sworn,  and  before  the  trial,  as  after  they  are 
charged  with  the  prisoner."  It  appears  In 
this  case  that  the  jury  were  actually  charged 
and  sworn,  which  they  were  not  In  the  case 
at  bar;  but  the  Inference  drawn  from  the  lan- 
guage of  the  court  In  that  case  by  the  attor- 
ney for  the  appellant  Is  that  the  same  barm 
might  be  done  If  the  Jury  were  allowed  to 
separate  before  they  were  sworn  to  try  the 
case  as  would  be  done  if  they  were  allowed 
to  separate  after  they  were  sworn  to  try  the 
case.  But  this  doctrine  must  not  be  carried 
to  the  extreme,  or  It  might  be  reasoned  that 
the  Jury  must  be  confined  Immediately  upon 
their  being  summoned  to  try  the  cause,  b^ 
cause  it  Is  then  known  that  they  are  sum- 
moned to  try  the  cause,  and  undue  Influence 
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might  poBsibly  be  brought  to  bear.  Yet  the 
administration  of  Justice  must  be  conducted 
in  a  reasonable  way,  and  every  conceivable 
wrong  that  might  be  done  to  a  defendant  can- 
not, in  the  very  nature  of  things,  be  guarded 
against.  In  this  Instance  the  venire  for  the 
Jury  was  Issued  on  January  19th,  and  made 
returnable  oa  the  trial  of  the  cause,  February 
6tb.  Thus,  it  will  be  seen,  some  18  days  in- 
tervened between  the  issuance  of  tlie  venire 
and  the  trial  of  the  cause.  Just  when  the 
Jurors  respectively  were  summoned  does  not 
appear,  but  It  was  competent  for  the  officer 
to  have  smnmoned  them  at  any  time  after  the 
Issuance  of  the  venire.  Again,  it  does  not 
follow  that  a  person  will  be  a  Juror  who  tries 
a  case  because  he  is  summoned  as  a  juror  to 
try  such  case,  or  even  because,  upon  his  ex- 
amination on  his  voir  dire,  he  is  passed  for 
cause.  It  is  an  indication  that  he  may  be 
4m  the  Jury  which  tries  the  cause,  but  it  is 
no  proof  at  all  of  that  fact  In  this  instance 
the  record  shows  that  the  state  bad  all  of  its 
peremptory  challeuges  left,  and  tliat  those  of 
the  defense  were  not  exhausted.  So  that, 
plainly,  the  action  of  the  court  is  not  made 
error  by  the  statute  referred  to;  and,  If  error 
At  all,  it  was  error  at  the  common  law,  with- 
out reference  to  the  statute.  But,  as  we  have 
before  said,  even  at  the  common  law  these 
men  could  not  be  considered  Jurors;  and  we 
thinlc  there  is  no  authority  wttich  can  be  cited 
that  will  sustain  appellant's  contention,  while 
the  weight  of  authority  even  goes  further, 
and  holds  that  it  is  not  error,  In  the  absence 
of  a  statute,  for  the  regular  Jury,  to  whom 
the  case  has  been  submitted,  to  separate,  tm- 
less  prejudice  can  be  affirmatively  shown  to 
arise  from  such  separation. 

A  distinction  has  t)een  made  by  many  of 
the  courts  l)etween  capital  cases  and  cases 
of  other  crimes  or  misdemeanors;  and  in 
soine  cases  it  tias  been  held  that,  on  account 
of  the  enormity  of  the  crime  charged  and 
the  Importance  of  the  result,  it  was  error  to 
allow  the  Jury  to  separate  during  the  trial  of 
a  capital  case.  But  in  Bilansky  v.  State,  3 
Minn.  427  (GU.  313),  it  was  held. that  the  Ju- 
ry should  be  allowed  to  separate  during  the 
ordinary  Intervals  of  adjournment  of  lengthy 
trials,  even  In  capital  eases,  where  no  special 
reason  existed  for  denying  it  and  that  such 
separation  was  no  ground  of  error  unless  it 
"be  made  to  appear  that  improper  Influences 
were  exerted  upon  the  jury  in  consequence  of 
their  separation.  To  the  same  effect  are 
State  T.  Babcock,  1  Oonn.  401.  and  Adams  v. 
People,  47  111.  376;  and,  in  fact,  such  Is  the 
boldlng  of  nearly  all  of  the  moderq  cases.  It 
iK>t  only  does  not  appear  from  this  record  that 
there  was  any  showing  made  that  any  im- 
proper influences  liad  been  brought  to  bear 
upon  these  men  who  were  allowed  to  sep- 
arate, even  conceding  that  they  were  compe- 
tent jurors  under  the  law,  but,  on  the  con- 
trary, it  does  appear  from  the  record  that  the 
appeUant  had  no  reason  to  fear  that  any  im- 
proper influence  would  be  brought  to  bear  up- 


on them,  or  that  they  would  be  subjected  in 
any  way  to  any  influence  which  would  be 
pre  judical  to  him;  for  twice  during  the  trial, 
after  the  jury  had  been  properly  impaneled, 
he  consented  to  their  separation,— once  for  a 
noon  intermission,  after  the  state  had  rested 
its  case,  and  again  for  the  night,  after  the 
main  portion  of  the  testimony  of  the  defense 
had  been  offered.  After  this  manifestation 
of  confidence  in  the  Jury  on  the  part  of  the 
appellant,  we  do  not  think  that  he  can  con- 
sistently urge  here  that  his  rights  were  in 
any  way  imperiled  by  the  fact  that  a  portion 
of  those  who  were  summoned  to  act  as  ju- 
rors, and  who  afterwards,  as  a  matter  of 
tact,  did  80  act,  were  allowed  to  separate 
during  a  noon  intermission  before  the  case 
had  been  submitted  to  them,  either  upon  their 
oath  or  by  the  introduction  of  any  testimony. 
We  are  satisfied  that  no  iqjiiattce  was  done 
to  the  appellant  by  the  action  of  the  court 
complained  of,  and  the  Judgment  will  there- 
fore be  affirmed. 

HOYT,  0.  J.,  and  ANDEES,  SCOTT,  and 
GORDON,  JJ.,  concur. 


(12  Waah.  «) 
HEARS  et  a1.  t.  STROBAOH  et  al. 
(Snpreme  Court  of  Washington.    June  1,  1895.) 
Absolute  Used  is  Mortgaoe— Evidence. 
The   fact    that   defendants    conveyed    to 
plaintiffs  for  a  money  consideration,  and  on  the 
same  day  plaintiffs  agreed  to  lease  the  land  to 
defendants,  is  only  prima  facie  evidence  that  there 
was  a  loan  of  money  and  giving  of  security  for 
its  repayment 

Appeal  from  superior  court,  Spokane  coun- 
ty; Norman  Buck,  Judge. 

Action  by  Elizabeth  Hears  and  another 
against  Paul  Strobacb  and  others  to  recover 
possession  of  certain  land.  From  a  judg- 
ment for  plaintiffs,  defendants  appeaL  Re- 
versed! 

George  Turner  and  Ad<dph  Muntw,  for  ap- 
pellants. 

HOYT,  O.  J.  This  action  was  brought  to 
recover  possession  of  certain  real  property 
situated  in  Spokane  county,  on  account  of 
the  violation  by  the  defendants  of  the  terms 
of  a  written  lease  nnder  which  it  was  claim- 
ed they  were  in  possession.  In  the  answer  of 
defendants  it  was  alleged  that  they  did  not 
hold  possession  of  the  property  by  virtue  of 
the  lease  as  such.  That  the  lease  set  out  in 
plaintiffs'  complaint  was  executed  by  th^u 
as  a  part  of  a  transaction  which  was  sub- 
stantially as  follows:  The  def aidants  de- 
sired to  borrow  of  the  plaintiffs  $4,000  in 
money,  and  to  secure  the  same  upon  the  prop- 
erty described  in  the  lease.  That  for  the 
purpose  of  so  securing  it  it  was  agreed  that 
they  should  execute  and  deliver  to  said  plain- 
tiffs a  warranty  deed  of  the  property,  and 
should  receive  from  them  a  lease  of  the 
premises  at  a  rate  which,  after  paying  Inter- 
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est  Ml  prior  Incnmbrances  npon  said  proper- 
ty, would  leave  in  the  hands  of  plaintiffs  a 
sufficient  sum  each  month  to  pay  Interest  on 
the  money  borrowed  of  them  by  the  defend- 
ants. And  it  was  contended  on  their  part 
that  the  agreement  evidenced  by  these  in- 
struments was  in  substance  a  loan  of  the 
money  by  tbe  plaintiffs  upon  the  security  of 
the  property,  and  that  the  deed,  agreement 
for  lease,  and  lease  together  should  be  con- 
strued as  a  mortgage  to  secure  Its  repay- 
ment; while  it  was  contended  on  the  part  of 
the  plaintiffs  that  the  transaction  was  one 
of  purchase  by  them  of  the  property  in  ques- 
tion and  a  lease  of  the  same  to  the  defend- 
ants, with  the  right  to  purchase  for  the  con- 
sideration therein  named,  upon  a  compliance 
with  tbe  other  conditions  named  in  the 
lease.  Upon  this  issue  the  case  went  to  trial, 
and  the  result  was  a  finding  by  the  court 
substantially  as  contended  for  by  the  plain- 
tiffs, on  which  a  Judgment  In  their  favor 
was  rendered,  from  which  defendants  have 
prosecuted  this  appeal. 

Appellants  advance  two  propositions  by 
which  they  seek  to  show  that  the  findings  of 
fact  by  the  superior  court  were  unwarranted. 
The  first  Is  that  the  conveyance  by  the  de- 
fendants and  the  agreement  for  the  lease 
made  by  plaintiffs,  having  been  executed 
on  the  same  day,  constituted  in  law  but  a 
single  transaction,  and  should  be  construed 
together,  and,  thus  construed,  conclusively 
establish  the  fact  that  the  transaction  was 
one  of  tbe  loaning  of  the  money  and  taking 
security  tberefM-,  instead  of  a  transfer  of 
the  property  so  as  to  vest  the  at>solute  and 
entire  title  In  plaintiffs.  The  second  Is,  that 
if  such  is  not  the  conclusive  legal  presump- 
tion drawn  from  the  fact  of  the  execution  of 
the  papers  on  the  same  day,  the  evidence 
Introduced  upon  the  trial  so  established  the 
fact  that  such  was  the  intention  of  the  par- 
ties that  the  finding  of  the  court  to  the  con- 
trary, having  been  duly  excepted  to,  should 
be  set  aside  by  this  coart  In  our  opinion, 
the  contention  that  the  character  of  the  in- 
struments will  be  conclusively  established 
by  the  fact  of  their  execution  on  the  same 
day,  whether  or  not  they  In  any  manner  re- 
fer to  each  other,  cannot  be  sustained.  The 
contrary  was  held  by  this  court  in  the  case 
of  Digman  v.  Moore,  8  Wash.  312,  36  Pac. 
146.  In  that  case  It  was  held  that  the  fact 
that  the  conveyance  and  the  agreement  to 
reconvey  were  made  upon  the  same  day 
would  not  prevent  the  one  claiming  under  the 
deed  from  showing  that  in  fact  the  contract 
was  not  one  for  the  loaning  of  money  and 
securing  Its  repayment  It  Is  probable  that 
a  prima  facie  presumption  to  the  effect 
claimed  by  the  appellants  would  flow  from 
tbe  facts  above  suggested,  but  In  our  opinion 
snch  prima  facie  presumption  could  be  over- 
come by  satisfactory  proof  that  the  contract 
was  not  in  fact  of  sucb  a  nattire.  As  to  tbe 
second  proposition,  we  feel  compelled  to 
•cree  wltli  tb«  oomtentloo  of  the  appellants. 


The  exhibits  Introduced  npon  the  trial  prima 
fade  established  the  nature  of  the  contnust 
as  contended  for  by  appellants,  and  the 
testimony,  when  examined  In  the  light  of 
all  the  circumstances  surrounding  tbe  execu- 
tion of  the  instruments,  not  only  did  not 
overcome  the  prima  facie  presumption  flow- 
ing from  such  execution,  but.  In  our  opin- 
ion, tended  strongly  to  establish  the  contract 
contended  for  by  appellants.  It  Is  true  that 
there  was  testimony  to  the  effect  that  the 
plaintiffs  refused  to  make  a  loan,  and  would 
only  consent  to  advance  the  money  npon  an 
absolute  conveyance  to  tbem  of  the  property. 
But  this  testimony,  interpreted  In  the  light 
of  the  instruments  actually  executed,  and  of 
the  other  facts  sufficiently  proven  by  the  evi- 
dence, falls  to  satisfy  us  that  tbe  transac- 
tion was  not  after  all  substantially  one  of 
lending  and  borrowing.  In  our  opinion, 
there  was  no  intention  on  the  part  of  either 
of  the  parties  to  do  more  than,  on  the  one 
part,  to  secure  the  loan  of  the  money,  and, 
on  the  other,  to  loan  it  and  get  proper  se- 
curity for  repayment  with  Interest  This  be- 
ing so,  the  bare  fact  that  they  refused  to 
loan  the  money  and  take  a  mortgage  only 
tends  to  show  that  they  thought  they  could 
evade  the  law  requiring  the  mortgage  to  be 
foreclosed  before  they  could  get  possession 
of  the  property,  by  taking  a  deed  as  they  did, 
and  giving  a  lease  and  an  option  to  purchase 
to  the  grantors  named  In  the  deed. 

The  respondents  have  made  no  appearance 
In  this  court  and  should  not  be  surprised  at 
a  decision  adverse  to  them,  unless  the  record 
clearly  entitles  them  to  an  affirmance.  Not 
only  Is  this  not  the  case,  but,  as  before  stat- 
ed, so  far  as  we  are  enabled  to  gather  the 
facts  from  the  record  and  from  the  brief  of 
appellants,  the  judgment  of  the  lower  court 
was  founded  upon  an  erroneous  determina- 
tion of  the  facts.  It  will  therefore  be  re- 
versed, and  the  cause  remanded  for  a  new 
trial. 

SCOTT  and  DUNBAR,  JJ.,  concnr. 


CU  Wasb.  m 

KOONTZ  V.  KURTZMAN. 

(Supreme  Conrt  of  Washington.    Jane  1.  1895.) 

CocNTT  Tbbabdkek— Elioibilitt— Sdccbssivk 
Tbbmb. 

A  person  who,  by  appointment,  served  two 
months  as  county  treasurer,  and  then  one  term 
by  election,  Is  not  Ineligible  forthc  folio wiug  term 
nnder  the  constitutional  provision  that  no  coanty 
officer  shall  be  eli^ble  to  nold  his  office  more  th«a 
two  successive  terms. 

Appeal  from  superior  court  Franklin  coun- 
ty;   William  H.  Upton,  Judge. 

Proceeding  by  L.  H.  Koonta  to  contest  tbe 
election  of  Fred  Kurtzman  to  the  office  of 
connty  treasurer.  Judgment  was  rendered 
for  plaintiff,  and  defendant  appeals.  Re- 
versed. 

Frank  H.  Rudkin,  for  appellant.  B.  Olney, 
tor  respondent. 
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SCOTT,  J.  This  Is  a  proceeding  to  con- 
test the  election  of  appellant  to  the  oflSce  of 
county  treasurer  of  Franklin  county  for  the 
term  commencing  the  second  Monday  In  Jan- 
uary, 1895.  It  Is  contended  that  he  Is  Ineligi- 
ble to  hold  the  office  under  the  constitutional 
IMrovlslon  that  no  county  officer  shall  be  eligi- 
ble to  bold  his  office  more  tb{in  two  terms  In 
succession.  Appellant  served  as  treasurer  of 
said  county,  under  an  appointment  by  the 
board  of  county  commissioners,  from  the  12th 
day  of  November,  1892,  until  the  second  Mon- 
day of  January,  1803,  and  serred  from  said 
last  date  for  the  term  of  two  years  by  virtue 
of  having  been  elected  to  such  office.  The 
respondent  at  the  last  election  received  the 
next  highest  number  of  votes.  The  court  de- 
cided that  appellant  was  ineligible,  and  that 
the  respondent  was  entitled  to  the  office,  and 
this  appeal  was  taken  from  such  decision. 
We  are  of  the  opinion  that  appellant  was  not 
disqualified  from  holding  the  second  term 
under  the  provision  aforesaid,  in  consequence 
of  having  served  for  a  part  of  a  term  under 
the  appointment  by  tne  commissioners.  The 
constitution  does  not  say  that  no  i>er8on  shall 
hold  a  county  office  for  more  than  four  years, 
but  says  that  he  shall  not  bold  it  for  more 
than  two  terms  In  succession.  It  Interposes 
.a  term  limit,  but  not  a  time  limit.  The  term 
of  office  is  fixed  by  law,  and  Is  two  years,  and 
there  may  be  several  different  incumttents 
during  a  single  term.  It  might  have  been 
difficult  to  have  gotten  another  person  to 
serve  as  treasurer  for  the  short  period  of 
two  months  for  which  appellant  was  appoint- 
ed, and  It  was  a  matter  of  convenience  to  ap- 
point him  thereto,  as  he  was  so  soon  to  suc- 
ceed to  the  office.  It  Is  quite  likely  he  would 
not  have  served  If  he  had  supposed  it  would 
have  barred  him  from  holding  beyond  one 
full  term.  Such  a  law  would  be  contrary 
to  public  policy,  and  It  Is  evident  there  was 
no  Intention  to  include  a  part  of  a  term 
in  the  limit  provided.  There  Is  nothing  am 
biguous  In  the  language  used  in  the  provi- 
sion, and  It  construes  itself.  There  was  no 
ground  for  holding  that  the  respondent  was 
entitled  to  the  office,  even  if  the  appellant 
had  been  ineligible,  under  the  well-settled 
law  In  this  country.    Reversed. 

HOYT,  G.  J.,  and  DUNBAR,  ANDERS,  and 
GORDON,  JJ.,  concur. 


(12  Wash.  71) 

BRADLEY  et  al.  ▼.  G.  GOTZIAN  &  CO.  et  al. 
(Supreme  Court  of  Washington.  June  3,  1885.) 
Chattel  Moktoaok—  Consioebatios  —  Releasb 
op  mobtoaoe  on  homestead. 
Where  a  debtor  executes  a  mortgage  on 
his  homestead  to  secure  the  debt,  and  the  cred- 
itor releases  the  mortgage  in  consideration  of  a 
mortgage  on  the  debtor's  stoclc,  the  other  cred- 
itors of  the  mortgagor  cannot  set  aside  the  chat- 
tel mortgage  on  the  ground  that  the  mortgagee, 
"by  secnring  his  debt  on  the  homestead,  iodaced 
-them  to  extend   the  credit   to  the    mortgagor, 


though,  when  the  chattel  mortgage  was  execut- 
ed, the  mortgagor  was  insolvent 

Appeal  from  superior  court,  Clarke  county; 
Sol  Smith,  Judge. 

Action  by  Herbert  Bradley  and  others 
against  M.  A.  Eaton  and  others.  An  attach- 
ment was  issued  on  chattels  covered  by  a 
mortgage  to  G.  Gotzlan  &  Co.  and  from  a 
Judgment  adjudging  such  mortgage  valid 
plaintiffs  appeaL    Affirmed. 

Cake  &  Cake  and  B.  Coovert,  for  appellant 
H.  Bradley.  N.  H.  Bloomfleld,  for  appellarts 
McGraw  &  Co.  B.  M.  Green,  for  appellants 
Tootle,  Hosea  &  Co.  C.  D.  Bowles,  for  ap- 
pellants G.  H.  Porter  &  Co.  Miller  &  Staple- 
ton,  for  appellant  Sabin.  Dell  Stuart,  for 
respondent  G.  €U>tzlan  &  Co. 

SCOTT,  J.  The  defendants,  M.  A.  Eaton 
and  B.  A.  Eaton,  were  husband  and  wife  and 
engaged  in  mercantile  business  at  Vancouver, 
In  this  state;  and,  being  Indebted  to  Gotzlan 
&  Co.  in  the  sum  of  $2,000  for  goods  pur- 
chased, executed  to  said  company  a  mort- 
gage on  their  homestead  there  situated. 
Some  two  years  thereafter  the  Batons  gave 
a  chattel  mortgage  upon  their  stock  of  goods 
to  Gotzlan  &  Co.  to  secure  this  same  Indebt- 
edness, under  and  by  virtue  of  an  agreement 
whereby  Gotzlan  &  Co.  released  the  mort- 
gage aforesaid  upon  their  homestead.  The 
other  parties  to  this  action  are  attaching  cred- 
itors, who  caused  attachments  to  be  levied 
upon  the  merchandise  after  the  chatty  mort- 
gage thereon  was  executed  to  Gotzlan  &  Co. 
as  aforesaid.  Judgment  was  rendered  in  fa- 
vor of  Gotzlan  &  Co.,  adjudging  their  chattel 
mortgage  to  be  a  first  Hen  upon  the  goods, 
and  the  attaching  creditors  have  appealed 
therefrom. 

It  is  contended  that  the  arrangement  enter- 
ed into  between  the  Batons  and  Gotzlan  & 
Co.  was  a  fraud  upon  the  other  creditors; 
that  Gotzlan  &  Co.,  having  originally  taken 
a  mortgage  upon  the  homestead  to  secure  the 
indebtedness  to  them,  could  not  enter  into 
the  agreement  aforesaid  and  transfer  their  se- 
curlty  to  the  stock  of  merchandise,  as  the 
Batons  were  at  that  time  Indebted  beyond 
their  ability  to  pay.  It  is  also  contended  that 
the  acceptance  of  this  real-estate  mortgage 
was  In  effect  an  agreement  upon  the  part  of 
Gotzlan  &  Co.  to  look  to  the  real  estate  for 
their  pay,  and  that  the  Inducement  to  the 
I  other  creditors  to  extend  credit  to  the  Batons 
was  the  anlncambei«d  stock  of  merchandise, 
and  that,  having  obtained  credit  from  the 
other  parties  by  virtue  of  having  this  unin- 
cumbered stock.  It  would  be  a  fraud  on  such 
creditors  to  permit  the  Indebtedness  of  Got- 
zlan &  Co.  to  be  made  from  said  goods  and 
the  real  estate  exempted.  But  we  are  unable 
to  see  where  there  Is  any  foundation  for  this. 
It  la  not  claimed  that  there  were  any  false 
representations  made  to  these  other  creditors 
In  any  way,  and.  In  fact,  it  appears  that  the 
mortgage  aforesaid  to  Gotzlan  &  Co.  was  a 
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matter  of  record.  There  was  no  presumption 
that  the  Eatons  would  permit  the  homestead 
to  be  sold  to  pay  the  Indebtedness  to  Gotzinn 
&  Co.  If  they  could  avoid  It  If  anything  was 
to  be  presumed.  It  was  that  they  would  pay 
It  from  the  proceeds  of  their  business.  If  pos- 
sible. It  Is  the  settled  law  of  this  state  that 
a  debtor  may  prefer  one  bona  flde  creditor 
to  another,  although  such  debtor  be  In  falling 
circumstances.  There  was  nothing  to  have 
prevented  these  parties  from  selling  their  en- 
tire stock  for  money,  and  applying  the  money 
in  discharge  of  the  mortgage  upon  the  home- 
stead. There  could  be  no  fraud  In  so  doing. 
It  Is  the  policy  of  the  law  to  favor  homeste.id 
exemptions.  The  only  foundation  for  appel- 
lants' contentions  In  this  action  Is  the  fact 
that  this  real  estate  was  exempt  as  a  home- 
stead. Otherwise,  It  is  too  plain  for  argu- 
ment that  they  could  not  complain  because 
Gotzlan  &  Co.  took  other  security,  or  even  If 
they  had  abandoned  their  security  and  made 
their  debt  out  of  other  property,  so  that  the 
mortgaged  property  would  have  been  left  for 
appellants.  Now,  can  the  fact  that  It  was 
exempt  as  a  homestead  render  the  transac- 
tion a  fraudulent  one?  It  seems  to  us  clearly 
not,  in  reason  and  under  the  authorities. 
Randall  v.  Bufflngion,  10  Cal.  491;  Palmer 
V.  Hawes  (Wis.)  60  N.  W.  341. 

A  further  contention  Is  made  that  the  judg- 
ment should  be  reversed  or  modified  because 
the  court,  after  directing  the  payment  of  the 
amount  due  Gotzian  &  Co.,  ordered  that  the 
balance  of  tlie  proceeds  of  the  goods,  if  any, 
should  be  applied  on  the  claims  of  the  attach- 
ing ci'editors  pro  rata,  when  It  should  have 
been  paid  to  them  In  the  order  of  their  levy 
or  according  to  priority.  This  seems  to  have 
attractetl  no  attention  in  the  lower  court,  and 
from  the  proofs  It  Is  quite  evident  that  there 
will  be  little  or  nothing  left  after  paying 
Gotzian  &  Co.  It  was  probably  an  Inadvert- 
ence upon  the  part  of  the  court  in  directing 
the  surplus  to  be  paid  as  aforesaid,  and  It 
does  not  appear  that  the  court  was  asked  to 
correct  It.  Ap]iellants  may,  upon  application 
to  the  lower  court,  have  the  Judgment  modi- 
fled  In  tilts  particular,  but  as  to  Gotzian  & 
Co.  It  will  be  affirmed,  with  costs. 

ANDERS  and  GORDON,  JJ.,  concur. 


(12  Wash.  74) 

HORTON  V.  HAT.EY  et  al. 

(Rnprome  Court  of  Washington.    .Tuiif  4,  1805.) 

ESTOPPEIy— RboTTALS    in     MORTOAOD— CORPORATE 
TRUSTEEI— INDIVIDUAI,    HABILITT    ON    NOTE. 

Where  tmstpes  of  a  corporation  signed 
a  joint  and  several  note  as  individuals,  with  no 
Bf^i'L-euieuc  that  they  ivere  not  to  be  iudiviilually 
bdi'uil,  the  ncceptiince  of  a  moitKaKe  Riven  some 
time  thereafter  on  corporate  property,  reciliiijf 
tl'nt  the  loan  was  obtained  for  corporation  p«r- 
imses.  nnil  that  the  note  bad  been  xiftned  by  the 
corporate  trustees,  will  not  estop  the  payee 
from  holdins  the  makers  of  the  note  individually 
liable. 


Appeal  from  superior  court.  Kittitas  coun- 
ty; Carroll  B.  Graves,  Judge. 

Action  by  Dexter  Horton  against  Thomas 
Haley  and  others.  From  a  judgment  for 
defendants,  plaintiff  appeals.    Reversed. 

W.  S.  Smith,  for  appellant  B.  Pruyn,  for 
respondents. 

SCOTT,  J.  The  controversy  In  this  action 
arises  over  a  promissory  note  executed  by 
the  respondents  to  the  appellant  The  re- 
spondents were  trustees  for  the  Kittitas 
Agricultural  Association,  and  obtained  the 
loan  In  question  to  use  for  corporation  pur- 
poses. The  note  was  signed  by  the  respond- 
ents Individually,  and  the  corporation  was 
not  mentioned  therein.  Some  time  after  the 
note  was  executed,  a  mortgage  was  given 
upon  the  fair  grounds  belonging  to  the  cor- 
poration, to  secure  Its  payment.  The  ap- 
pellant resided  at  a  distance,  and  the  loan 
In  question  was  negotiated  through  an  agent 
at  EUensburg,  where  the  respondents  lived. 
The  mortgage  recited  that  a  resolution  had 
been  passed  authorizing  the  trustees  afore- 
said to  borrow  the  sum  of  $2,500,— that  be- 
lng_  the  amount  specified  In  the  note,— and  al- 
so that  the  note  which  It  had  been  given  to 
secure  had  been  signed  by  all  the  trustees 
of  the  association.  The  plaintiff  brought  this 
action  to  foreclose  the  mortgage  and  recover 
a  judgment  against  the  respondents  Indi- 
vidually, In  case  of  a  deficiency.  The  court 
decreed  a  judgment  of  foreclosure,  but  re- 
fused to  allow  a  judgment  for  a  deficiency, 
and  the  plaintiff  appealed  therefrom. 

It  is  contended  by  the  respondents  that 
although  the  note,  upon  Its  face,  bound  them 
Individually,  the  plaintiff  Is  estopi)ed  from 
claiming  any  individual  liability  in  conse- 
quence of  having  accepted  the  mortgage, 
which  showed  that  the  loan  was  obtained 
for  the  corporation.  It  is  also  contended  by 
the  respondents  that  it  was  understood  at 
the  time  the  loan  was  obtained  and  the  note 
executed  that  the  respondents  were  not  to  be 
liable  Individually,  and  that  making  them 
so  liable  upon  the  note  was  a  muttial  mis- 
take on  the  part  of  all  the  parties  thereto. 
The  testimony  Is  conflicting  upon  the  propo- 
sition as  to  what  the  understanding  was. 
Shoudy,  who  was  the  ngcnt  of  the  plain- 
tiff In  making  the  loan,  and  Gaby,  who  was 
an  attorney,  acting  for  both  parties,  and  one 
of  the  respondents,  testified  that  It  was  un- 
derstood that  the  respondents  were  to  bind 
themselves  individually,  and  that  they 
could  hot  obtain  the  money  otherwise.  This 
Is  strengthened  by  the  fact  that  the  note 
was  executed  and  the  money  obtained  some 
time  before  the  mortgage  was  executed. 

A  number  of  other  questions  have  t>een 
raised  upon  the  appeal,  which  will  not  be 
considered,  as  we  are  satisfied  the  respond- 
ents have  failed  to  establish  a  defense  under 
the  proofs.  The  case  presented  here  is  not 
so  strong  in  their  belialf  as  was  that  of 
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Barnes  r.  Packwood,  et  al.,— *  portion  of 
these  same  resiMndents,  heretofore  decided 
by  this   court,— 38  Pac.    857.    In   that   caae 
the  note  specified  that  it  was  for  the  use  of 
the  Agricultural  Fair  Association.   In  this 
case  there  was  nothing  npon  the  face  of  the  I 
note  to  indicate  that  there  was  such  a  cor-  ! 
poration   in    existence;    and    the    fact   that 
the  mortgage  was  executed  some  time  after,  i 
and  sent  to  the  plaintiff,  and  was  accepted  i 
by   him,    and   that   It    recites   the    matters 
aforesaid,  cannot  be  held  to  worl^  an  estop-  ' 
pel.    There    was    nothing   ambiguous   alMut  f 
the  note.    It  was  Joint  and  several  in  form, 
and  there  was  no  earmarli  of  any  kind  to  ; 
show  that  the  respondents  intended  to  bind  i 
some  one  else  than  themselves,  or  that  they  > 
were  acting  In  a  representative  capacity  on-  i 
ly.    There  was  no  agreement  that  they  were 
not   to   be    bound    individually,    unless   the 
mortgage  contained  one.    It  was  not  at  all 
Inconsistent  with  their  action  In  giving  the 
mortgage  that  they  should  also  make  them-  : 
selves  personally   liable  upon  the  note.    In  | 
the  former  case  this  court '  entered  into  an 
extiaustive  discussion  of  the  proofs,  and,  as 
this  case  is  not  as  strong  a  one  in  favor  of 
the  respondents,  it  Is  not  desirable  to  set 
forth  the  testimony  at   length.    .The  Judg- 
ment must  be  reversed,  with  a  direction  to  < 
render  Judgment  in  favor  of  the  appellant 
for  the  amount  claimed. 

HOYT,   C.  J.,  and   ANBERS,   DUNBAR, 
and  GORDON,  JJ.,  concur. 


(12  Wasb.  U) 

WEIR  r.  RATHBUN. 

(Supreme  Court  of  Washington.    June  7,  1895.) 

Chattel  Mortoaob  —  Fokkclosdrb  —  Parties  — 

Sale  bv  Mortoaook— Notice  op  Amount 

Dub — Jddoment, 

1.  A  mortgagor  of  chattels  who  sells  the 
mortgaged  property  is  not  a  necesary  party  to  a 
suit  to  foreclose. 

2.  Where  it  is  apparent,  from  the  price  paid 
by  one  who  purchased  mortgaged  chattels,  that, 
in  his  dealiDga  with  the  mortgagor,  he  was  in- 
formed of  the  full  amount  due  on  the  mortgage, 
he  cannot,  in  defense  to  an  action  to  foreclose 
the  mortgage,  set  up  that  a  person  holding  the 
mortgage  as  collateral,  on  being  request^  by 
him  before  he  bought  the  property  to  show  him 
the  notes  unpaid  secured  thereby,  diowed  him 
only  one  of  several  notes  unpaid. 

3.  In  a  suit  to  foreclose  a  chattel  mortgage 
against  one  who  bought  the  chattels  from  the 
mortgagor,  plaintiff  may  have  a  judgment  fore- 
closing the  mortgage,  though  he  cannot  claim  a 
personal  judgment  against  defendant. 

Appeal  from  superior  court,  Thurston  coun- 
ty; M.  J.  Gordon,  .Judge, 

Action  by  Allen  Weir  against  J.  0.  Rath- 
bun  to  foreclose  a  chattel  mortgage.  Judg- 
ment rendered  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

Phil  SklUman  and  J.  C.  Rathbun,  for  ap- 
pellant. Allen  Weir  and  Troy  &  Falknor, 
for  respondent 

V  40F.no.9— 40 


HOYT,  O.  T.  Respondent  was  the  owner 
of  certain  personal  property.  He  sold  It  to 
one  T.  A.  Grlsman,  and  In  part  payment 
therefor  took  certain  promissory  notes,  made 
by  said  Grlsman  and  secured  by  mortgage 
upon  the  property  sold.  Afterwards,  upou 
the  payment  of  part  of  the  sum  secured  by 
the  mortgage,  some  of  the  property  was  re- 
leased. The  remainder  came  into  posses- 
sion of  one  David  Boger,  with  whom  tlu^ 
appellant  entered  into  negotiations  for  Its 
purchase  and,  having  knowledge  that  Soger's 
title  was  subject  to  the  mortgage  to  respond- 
ent, went  to  him  for  the  finrpose  of  finding 
out  the  amount  of  the  mortgage  debt,  and 
was  Informed  that  there  was  about  $230 
still  unpaid.  He  was  also  Informed  that  tiic 
mortgage  had  l>een  assigned  to  one  Springer 
as  collateral  security,,  and  that  said  Springer 
could  Inform  him  as  to  the  exact  amount. 
Before  the  appellant  saw  Springer  he  was 
told  by  the  respondent  that  he  had  Just  re- 
ceived a  statement  which  showed  that  there 
was  still  due  upon  the  mortgage  $233.  There- 
after appellant  saw  said  Springer,  and  was 
given  information  to  the  same  effect  by  him. 
Afterwards  appellant  asked  Springer  to 
show  him  the  notes  which  were  secured  by 
the  mortgage,  and  by  mistake  was  by  said 
Springer  shown  one  less  note  than  was  then 
in  existence.  It  appeared  from  the  proofs 
that  It  was  this  mistake  of  Springer  which 
led  to  the  contniversy  between  the  respond- 
ent and  the  appellant,  for  the  reason  that 
appellant  dalmed  that  upon  an  estimate 
made  by  him  of  the  amount  due  upon  the 
notes  exhibited,  after  deducting  therefrom 
the  amount  of  the  payments  which  had  been 
made,  as  furnished  by  Springer,  there  was 
due  and  unpaid  only  about  $25,  and  that  he 
had  at  all  times  been  willing  to  pay  that 
amount;  while  the  amount  due  upon  all  the 
notes,  including  the  one  not  exhibited  to  ap- 
pellant, was  about  $233.  At  the  time  when 
these  conversations  were  had  between  the 
appellant,  the  respondent,  and  Sprlnscr,  the 
appellant  was  negotiating  with  said  Boger 
for  the  purchase  of  the  property.  The  price 
at  which  Boger  held  it  was  $000,  which  he 
afterwards  reduced  to  $550;  and  there  was 
no  claim,  even  In  the  testimony  of  the  ap- 
pellant, that  at  any  time  did  said  Boger  talk 
about  the  value  of  the  property,  for  the  pur- 
poses of  the  trade,  as  being  le^s  than  the 
sum  of  $5.'i0.  The  negotiations  between  tne 
appellant  and  Boger  resulted  In  a  purchnr;' 
by  the  appellant  subject  to  the  mortgage, 
for  the  sum  of  $317.  The  notes  and  nioi-t- 
gage  were  afterwards  reassigned  by  said 
Springer  to  the  respondent,  who.  after  de- 
mand upon  the  appellant  and  refusal  by  hUn 
to  pay  the  sum  still  due,  commenced  this  ac- 
tion to  foreclose  the  mortgage  upon  the  prop- 
erty which  had  been  purchased  by  appellant. 
To  this  suit  Crisman,  the  mortgagor,  was  not 
made  a  party,  and  for  that  reason  the  ap- 
pellant objected  to  the  Introduction  of  any 
testimony  by  the  respondent    His  objection 
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was  orerrnled  by  tbe  conrt.  and  this  ralinr 
Is  tbe  foundation  of  the  first  complaint  made 
In  this  court  Tbe  pleadings  and  the  nndla- 
pnted  proofs  showed  that  the  appellant  waa 
the  owner  of  the  property,  and,  tmder  tbe 
circumstances  of  this  particular  case,  suffi- 
ciently established  the  tact  that  tbe  mort- 
gagor, Crlsman,  had  parted  with  all  bis  In- 
terest tha-eln.  This  being  so,  be  was  not  a 
necessary  party  to  tbe  proceedings  to  fore- 
close the  mortgage.  See  Jones,  Chat  Mortg., 
i  783;  Farnsley  t.  Machine  Works,  00  Ind. 
120;  Harrington  t.  Miller,  4  Wash.  808,  31 
Pac.  325. 

Tbe  second  ground  upon  wblcb  appellant 
claims  relief  Is  that  the  respondent  was 
bound  by  the  declarations  of  Springer  as  to 
the  amount  due  upon  the  mortgage,  and  that 
from  such  declarations  it  appeared  that  only 
$25  was  still  unpaid,  and  that  for  that  rea- 
son tbe  mortgage  could  not  be  foreclosed 
against  tbe  appellant  for  more  than  that 
sum.  It  is  not  necessary  that  we  should  de- 
cide as  to  whether  or  not  the  respondent,  un- 
der tbe  circumstances  disclosed  by  the  proofs, 
was  bound  by  tbe  representations  of  Spring- 
er, for  tbe  reason  that,  in  our  opinion,  such 
circumstances  were  brought  to  tbe  knowl- 
edge of  the  appellant  as  to  give  him  notice 
that  Boger,  the  owner  of  tbe  property,  and 
tbe  respondent  were  acting  upon  the  sup- 
position that  there  was  still  due  and  unpaid 
upon  tbe  mortgage  about  $233;  and  this  be- 
big  so,  he  was  not  in  a  situation  to  avail 
bimself  of  the  mistake  made  by  Springer  ia 
falling  to  exhibit  one  o(  tbe  notes  secured 
by  tbe  mortgage. 

Tbe  other  claim  for  relief  grows  out  of 
tbe  form  of  tbe  decree.  It  is  claimed  that, 
because  of  tbe  fact  that  It  contains  no  Judg- 
ment against  any  person  for  the  payment 
ot  money.  It  Is  void  under  our  statute.  The 
form  of  tbe  action  and  the  parties  thereto 
were  such  that  there  could  have  been  no  per- 
sonal Judgment  for  the  recovery  of  the  mon- 
eys, and  tbe  holding  that  where  tbe  mort- 
gagor has  parted  with  his  Interest  he  is  not 
a  necessary  party  requires  the  further  hold- 
ing that  there  may  be  a  decree  of  foreclosure 
which  contains  no  adjudication  against  any 
one  for  the  payment  of  money.  This  would 
be  the  rule  In  tbe  absence  of  any  statute  as 
to  tbe  form  of  tbe  Judgment,  and.  In  our 
opinion.  It  is  not  changed  by  our  statute  up- 
on tbe  subject.  Such  statute,  fairly  con- 
strued, contemplates  a  decree  for  tbe  fore- 
closure of  tbe  mortgage,  and.  In  a  proper 
case,  for  a  personal  Judgment  In  tbe  same 
action.  But  It  does  not  follow  that.  In  a 
suit  In  which  there  can  be  no  po^sonal  Judg- 
ment for  want  of  the  necessary  parties,  there 
can  be  no  decree  for  the  foreclosure  of  tbe 
mortgage,  when  tbe  proper  parties  for  that 
purpose  are  before  tbe  court.  The  decree 
Will  be  affirmed. 

SCOTT,  DUNBAR,  and  AMDBBS,  JJ.. 
eoQCUti 


(U  Wash.  77) 
STATE)  T.  MTBRS. 
(Sapreme  Court  of  Waahlngton.    Jane  7,  1895.) 

HomciDI  —  TbIAL  —   EVIDBNOK    0»    ASOTHEB'g 
WBEKKABOnTS— EeMXBKS  Of  CODBT  — CBABOB— 

SEcoirD  CoNTicnoir  —  Revxrsai,    as    aoaihst 
Evidence. 

1.  On  trial  tot  murder  by  arson,  it  was 
proper  to  exclude  evidence  of  the  whereabouti 
at  tbe  time  of  tbe  fire  of  an  employ^  of  tbe 
burned  hotel,  who  defendant  claimed  bore  him  111 
will,  where  thcro  was  no  evidence  to  connect 
the  employs  with  the  fire. 

2.  Where  tbe  prosecution  sought  to  establiah 
defendant's  guilt  by  horse  tracks  leading  in  tbe 
direction  of  his  home,  and  several  witnesses  tes- 
tified to  the  nature  and  freshness  of  the  tracks, 
and,  on  the  cross-examination  of  such  witnesses, 
defendant  produced  in  court  boxes  filled  with 
dirt,  in  whidi  there  were  impressions  of  the  foot 
of  a  horse,  and  sought  to  obtain  from  snch  wit- 
nesses their  idea  as  to  the  time  the  impressions 
were  made,  and  offered  the  boxes  in  evidence, 
defendant  was  not  prejudiced  by  the  remarks  of 
the  court  in  excluding  the  boxes:  "This  manu- 
factured testimony,  the  manner  in  which  it  is 
mannfactured,  the  manner  in  which  it  is  manu- 
factured in  boxes,  it  is  not  a  fair  test,  and  not 
one  of  the  tests  the  law  allows  as  to  their  being 
introduced  as  evidence  in  themselves;"  as  the 
jury  could  not  construe  the  remarks  to  mean  that 
all  of  defendant's  evidence  was  manufactured. 

3.  A  charge  that  "the  law  requiring  the  jury 
to  be  satisfied  of  tbe  defendant's  guilt  beyond  a 
reasonable  doubt  In  order  to  warrant  a  convic- 
tion does  not  require  that  you  should  be  satisfied 
beyond  a  reasonable  doubt  of  eadi  link  in  the 
chain  of  circumstances  relied  upon  to  establish 
the  defendant's  guilt;  it  is  sufficient  if,  taking 
the  testimony  all  together,  yon  are  satisfied  be- 
yond a  reasonable  doubt  that  defendant  i.s 
guilty," — did  not  prejudice  defendant. 

4.  Where,  after  the  reversal  of  a  conviction 
of  murder,  defendant  Is  tried  in  a  different  coun- 
ty from  that  in  which  the  first  trial  was  had. 
only  an  extreme  case  will  warrant  the  supreme 
conrt  in  reversing  a  second  conviction  on  the 
ground  of  the  insufficiency  of  the  evidence  to 
support  the  verdict. 

Appeal  from  superior  court,  Garfield  coun- 
ty;   R.  P.  Sturdevant,  Judge. 

Charles  E.  Myers  was  convicted  of  murder, 
and  appeals.     Affirmed. 

Geo.  W.  Bailey,  M.  M.  Godman,  and  8.  G. 
OoBgrove,  for  appellant  M.  F.  Gose,  Pros. 
Atty.,  for  tbe  SUte. 

HOYT,  C.  J.  Appellant  was  accused  of 
tbe  crime  of  murder  In  the  first  degree,  com- 
mitted In  the  perpetration  of  arson.  Tbe  un- 
disputed facts  shown  by  tbe  proofs  were  to 
the  effect  that  a  certain  hotel,  situated  In  the 
town  of  Asotin,  waa  destroyed  by  fire,  In 
which  one  of  Its  Inmates  lost  bis  life:  Tbe 
disputed  facta  which  the  prosecution  sought 
to  prove  were  that  such  fire  was  of  Inc»i- 
dlary  origin,  and  that  the  appellant  was  tbe 
incendiary.  A  verdict  of  guilty  waa  ren- 
dered, and,  after  a  motion  for  a  new  trial  had 
been  made  and  denied,  Judgment  and  sen- 
tence were  imposed,  from  which  this  appeal 
has  been  prosecuted.  There  waa  no  direct 
proof  connecting  the  appellant  with  the  com- 
mission of  the  crime,  the  prosecution  relying 
upon  circumstances  which  It  sought  to  prove 
to  establish  his  guilt  Upon  four  assignments 
of  error  appellant  relies  for  a  reversal:    (1) 
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The  rejection  of  certain  testimony  offered  in 
his  belialf;  (2)  language  used  by  the  court 
(luring  the  progress  of  the  trial  which  had  a 
tendency  to  prejudice  his  case  with  the  Jury; 
(3)  an  erroneous  instruction  griven  to  the 
jury;  and  (4)  the  insufficiency  of  the  proofs 
to  sustain  the  verdict 

The  first  assignment  is  founded  upon  the 
action  of  the  court  In  refusing  to  allow  the 
appellant  to  introduce  proof  tending  to  show 
where  one  Murphy,  who  had  been '  an  em- 
pIoy6  at  said  hotel,  was  at  the  time  of  and 
soon  after  the  fire.  The  fact  which  it  was 
alleged  warranted  the  inti-oductlon  of  proof 
of  this  nature  was  that  Murphy  had  some  ill 
will  towards  the  appellant,  but,  in  the  ab- 
sence of  other  circumstances  tending  In  some 
manner  to  connect  him  with  the  commission 
of  the  crime,  we  are  unable  to  see  how  his 
whereabouts  could  have  had  any  effect  upon 
the  Question  of  the  guilt  or  innocence  of  the 
appellant.  There  was,  in  our  opinion,  no 
foundation  for  the  argument  of  counsel  that 
the  answers  to  the  questions  relating  to  the 
whereabouts  of  '  said  Murphy  could  in  any 
manner  tend  to  show  that  he  had  committed 
the  crime;  and,  as  this  was  the  ground  upon 
which  the  admissibility  of  the  testimony  was 
claimed,  the  court  committed  no  error  in  re- 
jecting it. 

The  second  exception  grows  oat  of  the  fact 
that  one  of  the  circumstances  relied  upon  by 
the  prosecution  to  establish  the  guilt  of  the 
appellant  was  certain  horse  tracks  upon  the 
road  and  in  the  trail  leading  in  the  direction 
of  his  home,  as  to  the  nature  and  freshness 
of  which  several  witnesses  testified.  In  the 
cross-examination  of  such  w;ltne88e8  counsel 
for  appellant  had  produced  In  court  certain 
boxes  filled  with  dirt,  in  each  of  which  ap- 
peared an  impression  of  the  foot  of  a  horse 
or  other  animal,  and,  as  a  part  of  such  cross- 
examination,  sought  to  obtain  from  such  wit- 
nesses their  idea  as  to  the  time  when  these 
impressions  were  made,  as  relating  to  the 
time  of  trial,  after  which,  as  a  part  of  the 
case  of  the  appellant,  a  witness  was  intro- 
duced who  testified  as  to  when  and  how  the 
impressions  in  the  dirt  in  these  boxes  were 
made.  The  boxes  containing  the  dirt  with 
these  impressions  were  then  offered  in  evi- 
dence, and  the  court,  in  sustaining  the  objec- 
tion of  the  prosecution  to  their  admission, 
made  use  of  the  following  language:  "This 
manufactui'ed  testimony,  the  manner  in 
which  it  is  manufactured,  the  manner  in 
which  it  is  manufactured  in  boxes,  It  is  not  a 
fair  test,  and  not  one  of  the  tests  the  law 
allows  as  to  their  being  introduced  as  evi- 
dence in  themselves."  And  it  is  claimed  that 
the  use  of  such  language  was  not  proper,  and 
had  a  tendency  to  discredit  the  cause  of  the 
appellant  If  we  could  agree  with  the  appel- 
lant as  to  what  was  meant  by  the  court,  we 
might  agree  with  his  further  contention.  He 
construes  the  remark  of  the  judge  as  to  man- 
ufactured testimony  to  refer  to  the  course 
which  the  defense  had  taken  in  conducting 


the  cause;  that  it  had  been  engnn'od  in  the 
manufacture  of  testimony,  In  the  sense  Ihat 
testimony  had  been  offered  which  had  no 
foundation  In  fact  But,  in  our  opinion,  the 
language  used  warrants  no  such  construc- 
tion. When  it  is  construed  as  a  whole,  it 
clearly  appears  therefrom  that  the  court  was 
talking  about  the  manner  In  which  the  ex- 
hibits which  it  was  proposed  to  put  in  evi- 
dence had  been  manufactured,  and  that  it 
was  to  the  fact  of  such  manufacture,  and 
not  to  the  course  of  the  appellant  or  his  coun- 
sel in  the  production  of  testimony,  that  the 
word  "manufactured"  was  intended  to  ap- 
ply; and,  when  so  interpreted,  the  language 
used  had  no  tendency  to  influence  the  minds 
of  the  jury. 

There  was  no  exdeption  taken  as  to  the  ac- 
tion of  the  court  in  excluding  the  boxes  from 
evidence,  but,  if  there  had  been.  It  would  not 
have  availed  the  appellant,  for  the  reason 
that  the  ruling  of  the  court  in  excluding  them 
was  correct  There  was  no  such  connection 
between  the  testimony  of  the  witnesses  for 
the  prosecution  as  to  the  nature  of  the  tracks 
found  in  the  road  and  trail,  and  as  to  the 
probable  time  when  they  were  made,  with 
similar  testimony  as  to  the  tracks  made  upon 
earth  placed  in  the  boxes,  and  impressed 
with  the  foot  of  a  horse,  as  to  warrant  any 
testimony  being  Introduced  in  respect  fo  the 
latter  for  the  purpose  of  affecting  the  testi- 
mony of  the  witnesses  as  to  the  former.  Ho 
that  not  only  were  the  boxes  properly  ex- 
cluded, but  the  court  would  have  commiCted 
no  error  if  it  had  excluded  all  the  testimony 
in  relation  to  the  tracks  upon  the  dirt  therein. 

The  instruction  to  which  the  appellant  ex- 
cepted was  in  the  following  language:  "The 
law  requiring  the  jury  to  be  satisfied  of  the 
defendant's  guilt  beyond  a  reasonable  doubt 
In  order  to  warrant  a  conviction  does  not  re- 
quire that  you  should  be  'satisfied  beyond  a 
reasonable  doubt  of  each  link  in  the  chain 
of  circumstances  relied  upon  to  establish  the 
defendant's  guilt;  it  is  sufficient  if,  taking 
the  testimony  all  together,  you  are  satisfied 
beyond  a  reasonable  doubt  that  the  defend- 
ant is  guilty."  The  objection  to  such  in- 
struction on  the  part  of  the  appellant  is 
to  the  use  of  th&  words  "link  in  the  chain 
of  circumstances,"  instead  of  "inculpatory 
facts."  If  the  latter  expression  had  been 
used,  it  Is  clear  from  all  the  authorities,  and 
practically  conceded  by  the  appellant,  that 
the  instruction  would  have  been  unobjection- 
able. In  our  opinion,  the  expression  "chain 
of  circtmistances,"  as  used  in  this  instruc- 
tion, conveyed  substantially  the  same  Idea 
OS  would  that  of  "inculpatory  facts."  If  the 
language  of  the  court  had  referred  to  the 
chain  of  circumstances  necessary  to  establish 
the  guilt  of  the  defendant,  there  would  have 
been  foundation  for  the  distinction  sought  to 
be  made  by  the  argument  of  counsel  for  ap- 
pellant; for,  where  a  chain  of  circumstances 
is  the  means  by  which  the  guilt  of  the  de- 
fendant is  to  be  established,  each  necessary 
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link  in  that  chain  must  be  established  be- 
yond a  reasonable  doabt,  for  the  reason  that 
the  chain  without  the  necessary  links  would 
be  incomplete  and  ineffectual.  But  such  was 
not  the  language  used  by  the  court.  He  re- 
ferred to  the  chain  of  circumstances  relied 
upon  by  the  prosecution,  and  it  is  clear  that 
such  language  referred  to  the  inculpatory 
facts,  whether  in  a  chain  or  group,  and  stated 
that  each  of  such  facts  need  not  be  proved 
beyond  a  reasonable  doubt  If  the  court  had 
not  in  this  instruction  told  the  Jury  that,  be- 
fore they  could  convict,  they  must  be  satis- 
fied beyond  a  reasonable  douBt  of  the  guilt 
of  the  defendant,  there  might  have  been 
some  reason  for  the  claim  that  it  was  mis- 
leading; but  when  taken  in  connection  with 
such  a  statement,  and  with  the  other  instruc- 
tions given,  in  which  the  duty  of  the  Jury 
and  the  rights  of  the  appellant  were  fully 
set  out,  there  Is  no  foundation  tot  such  a 
«laim.  It  would  have  been  better  if  scwae 
other  expression  had  tieen  used  than  that  of 
^'cliain  of  circumstances  relied  ux)on";  for 
the  reason  that,  in  the  sense  which  was  man- 
ifestly Intended  to  be  conveyed,  the  expres- 
sion "chain  of  circumstances"  was  inaccu- 
rate fiut  such  Inaccuracy  furnishes  no  suf- 
ficient ground  for  reversal  when  it  sufficient- 
ly appears  that  the  Instructtons,  taken  as  a 
whole,  fully  protected  the  rights  of  the  ap- 
pellant. 3? his  conclusion  seems  to  us  reason- 
able from  the  language  used,  and  it  Is  also 
well  sustained  by  authority.  See  Bradshaw 
V.  State  (Neb.)  22  N.  W.  361;  Bressler  v.  Peo- 
ple, 117  111.  422,  8  N.  E.  62;  People  v.  Phlpps, 
39  Cal.  326:  Faulkner  v.  Territory  (N.  M.)  30 
Pac.  905;  Sackett,  Instr.  Jur.  p.  647, 1  84,  and 
cases  therein  cited. 

The  other  ground  relied  upon  Is  the  insuf- 
ficiency of  the  evidence  to  warrant  a  convic- 
tion. It  appears  from  the  record  that  the 
appellant  was  on'ce  tried  in  the  county  of 
Asotin,  and  a  verdict  of  murder  in  the  first 
degree  returned,  which  the  trial  court  refused 
to  set  aside;  that,  upon  appeal  to  this  court, 
the  judgment  and  sentAice  imposed  upon 
tliat  trial  were  set  aside  for  error  of  law  on 
the  part  of  the  trial  court.  Hence  it  appears 
that  the  verdict  which  is  now  sought  to  be 
set  aside  was  the  second  one;  that  it  was 
rendered  by  a  Jury  of  a  different  county  from 
that  in  which  the  crime  was  committed,  and 
at  a  time  remote  from  its  commission. 
When  the  minds  of  24  men,  at  least  12  of 
whom  were  removed  from  all  causes  which 
would  tend  to  influence  them,  have  unani- 
mously come  to  the  conclusion  that  the  evi- 
dence established  the  guilt  of  the  appellant 
beyond  a  reasonable  doubt,  and  the  trial 
court,  who  heard  such  evidence,  has  twice 
refused  to  interfere  with  the  verdict  for  the 
reason  that  the  evidence  did  not  suppo'rt  it, 
it  would  be  an  extreme  case  which  would 
warrant  this  court  in  interfering  on  that 
ground;  and,  from  a  carefnl  examination  of 
the  evidence  introduced  upon  the  trial,  we 
are  aatiafied  that  sucb  extreme  case  Is  not 


presented  by  this  record.  It  may  be  that  the 
guilt  of  the  appellant  Is  not  made  absolutely 
certain;  but  there  were  many  inculpatory 
facts  sufficiently  proven,  and  the  fact  that 
these  circumstances  convinced  so  many 
minds  of  his  guilt  t>eyond  a  reasonable  doubt 
makes  it  morally  certain  that  the  verdict  was 
what  it  should  have  been. 

We  find  no  error  in  the  record  of  which  the 
appellant  can  complain,  and  the  Judgment 
and  sentence  will  be  afOrmed,  and  the  cause 
remanded  to  the  court  below,  with  directions 
to  proceed  to  appoint  a  day  for  the  carrying 
of  the  Judgment  and  sentence  into  effect,  ac- 
cording to  law. 

ANDERS,  DUNBAR,  GORDON,  and 
SCOTT,  JJ.,  concur. 


(12  Wash.  88) 
SNIVELY  T.  MATHESON  et  al. 
(Supreme  Court  of  Washington.    June  7,  1895.) 
NoNTRAmso  Partnership — What  Cosstitotbs— 

ADTHOKITY  of  PaRTNSR — NOTICB  TO 

Third  Person. 
A  partnership  formed  to  carnr  on  the  bnai- 
nesR  of  general  contractors  and  builders  b^ng  a 
nontrading  partnership,  a  person  who  accepts 
from  one  of  the  partners  a  firm  note,  signed  oy 
him,  and  secured  on  the  firm's  chattels,  is  charged 
with  notice  that  under  the  partuwahip  agreement 
the  partner  bad  no  authority  to  execute  the  note 
or  mortgage  on  behalf  of  the  firm. 

Appeal  from  -superior  court,  Kittitas  coun- 
ty;  Carroll  B.  Graves,  Judge. 

Action  by  H.  J.  Snlvely  agahist  David 
Matheson  and  others  to  foreclose  a  chattd 
mortgage.  Judgment  was  rendered  for  de- 
fendants, and  plaintiff  appeals.     Affirmed. 

Edward  Pruyn  and  Pred  Miller,  for  appel- 
lant   Wager  &  Graves,  for  respondent 

DUNBAR,  J.  This  action  was  brought  by 
the  appellant  against  David  Matheson  and 
Charles  Dickson,  copartners  under  the  firm 
name  and  style  of  Matheson  &  Dickson,  to 
foreclose  a  chattel  mortgage  on  a  certain 
grading  outfit,  comprised  of  mules,  scrapers, 
etc.,  and  given  to  secure  a  certain  promissory 
note  signed  by  Matheson  &  Dickson  in  the 
partnership  name.  G.  B.  Dickson,  wlio  bad 
obtained  judgment  against  the  firm  of  Math- 
eson &  Dickson  for  something  over  $600,  and 
who  bad  attached  the  property  embraced  in 
the  chattel  mortgage  given  to  appellant  was 
also  made  a  party  to  the  action..  The  com- 
plaint alleges  that  the  defendants,  Matheson 
&  Dickson,  executed  and  delivered  to  plain- 
tiff the  promissory  note  above  mentioned,  and 
that  they  secured  the  same  by  the  execution 
and  delivery  of  the  chattel  mortgage  above 
referred  to,  and  contains  the  other  necessary 
allegations  in  regard  to  the  record  of  the 
mortgage,  etc.  The  defendant  Charles  Dick- 
son, one  of  the  firm  of  Matheson  &  Dickson, 
answered  separately,  and  denied  the  execu- 
tion and  delivery  of  the  note  and  mortgi^ 
by  the  firm  of  Matheson  &  DicksMi;  denied 
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the  reasonableness  of  the  attorney's  fee, 
which  was  alleged  In  the  complaint  to  be 
$230;  denied  that  the  appellant  was  the  own- 
er and  holder  of  the  note  sued  upon;  and  af- 
flnuatlvely  alleged  that  the  copartnership  be- 
tween him  and  respcHident  Matheson  was  one 
fw  the  purpose  of  carrying  on  a  contracting 
business  for  work  to  be  performed  by  men 
and  teams,  and  for  sharing  the  profits  and 
losses  of  such  work;  alleged  that  by  the  ar- 
ticles of  copartnership  entered  into  between 
them  it  was  agreed  that  neither  uf  the  parties 
of  said  copartnership  should  iiave  the  power 
to  incur  any  liability  without  the  express  con- 
sult of  the  other  member  tliereof;  denied 
any  indebtedness  on  the  part  of  the  firm  of 
Matheson  &  Dickson  to  the  appellant;  and 
alleged  that  the  note  and  mortgage  executed 
by  Matheson  to  appellant  were  made  with- 
out any  consideration,  and  were  executed  and 
delivered  by  Matheson  to  appellant  with  the 
intent  and  design  on  the  part  of  said  Mathe- 
son and  appellant  to  cheat  and  defraud  said 
def «idant,  and  to  cheat  and  defrand  the  cred- 
itors of  said  copartnership,  and  for  the  pur- 
pose of  carrying  out  a  conspiracy  between 
said  Matheson  and  appellant  to  cheat  and  de- 
fraud the  said  creditors  by  transferring  and 
disposing  of  the  property  of  said  copartner- 
sliip  to  appellant;  alleged  notice  on  the  part 
of  appellant  that  said  Matheson  had  no  right 
to  incur  any  liability  for  the  firm  of  Mathe- 
son &  Dickson,  or  to  mortgage  any  of  its 
property;  and  many  other  allegations  not  nec- 
essary to  mention  here.  The  separate  an- 
swer of  respondent  6.  E.  Dickson  simply  set 
up  bis  rights  under  his  judgment  and  levy, 
and  afiarmatlvely  alleged  that  the  property 
sought  to  be  foreclosed  by  api>ellant  was  all 
the  property  of  the  firm  of  Matheson  &  Dick- 
son, and  that  the  said  mortgage  to  appellant 
was  made  by  said  Matheson  with  Intent  to 
hinder,  delay,  and  defraud  the  creditors  of 
said  partnership,  etc.  The  reply  of  the  ap- 
pellant denied  the  allegations  contained  in  the 
AfiSnnatiTe  defenses  of  all  of  the  respondents. 
Upon  the  trial  of  the  cause  the  court  found 
tliat  appellant's  mortgage  was  null  and  void, 
and  gave  liim  no  Hen  on  said  partnership 
property,  and  denied  the  foreclosure  thereof; 
but  decreed  that  the  lien  of  the  respondent 
G.  E.  Dickson  on  the  property  described  in 
the  complaint,  by  virtue  of  Qie  attachment 
set  out  In  his  answer,  was  a  valid  and  sub- 
sisting lien  on  said  partnership  property.  The 
pertinent  point  to  be  decided  in  this  case  Is 
the  extent  of  the  power  of  one  partner  to 
bind  his  copartners  to  a  contract  entered  Into 
by  him  alone.  It  Is  contended  by  the  appel- 
lant in  this  case  that  thds  partnership  was  a 
general  or  trading  partnership  as  distin- 
^tahed  from  a  nontrading  partnership,  and 
some  few  cases  are  cited  which  would  tend 
-to  sustain  this  contention.  But  the  over- 
whelming weight  of  authority  places  this 
partnership  in  the  list  of  nontrading  partner- 
ships. The  essential  conditions  of  the  artl- 
-cles  of  agreement  are  as  follows:  "Xliat  the 


said  David  Matheson  and  Charles  Dickson 
do  hereby  associate  and  enter  into  copartner- 
ship one  with  the  other  for  the  purpose  of 
carrying  on  the  business  of  general  contract- 
ors and  builders  under  the  firm  name  and 
style  of  Matheson  &  Dickson.  •  •  *  and 
do  liereby  agi-ec  one  with  the  other  as  fol- 
lows, to  wit:  First  Tltat  each  party  to  this 
agreement  shall  give  his  whole  time  and  at- 
tention to  the  business;  the  said  David  Math- 
eson to  have  charge  and  superintend  the  out- 
side work  of  said  firm,  and  the  said  Charles 
Dickson  to  keep  all  books,  and  to  attend  to 
all  other  clerical  work,  and  have  the  pur- 
chasing of  all  materials  needed.  Second. 
No  contract  shall  be  entered  into  by  either 
party  hereto  without  the  consent  of  the  other, 
and  no  stock  or  materials  shall  be  purchased, 
or  any  liability  incurred,  by  either  party  with- 
out the  consent  of  the  other.  Third.  Neither 
party  to  this  agreement  shall  Indorse  or  be- 
come bondsman  or  surety  on  any  Instrument  y 
of  writing  not  connected  with  the  business 
of  the  firm  during  the  existence  of  this  part- 
nership. Fourth.  Each  party  shall  have  an 
eqtial  interest  la  said  copartnership  and  the 
copartnership  property  and  effects,  and  all 
profits  arising  from  such  copartnership,  after 
deducting  all  losses  and  expenses,  shall  be 
divided  equally  between  said  David  Matheson 
and  Charles  Dickson,  share  and  share  alike." 
Thus  it  will  be  seen  that  this  was  In  no  sense 
a  trading  or  generel  partnership,  but  that  its 
purpose  was  special,  and  limited  to  the  busi- 
ness of  contracting  and  building,— a  businesit 
which  in  no  sense  buys  or  sells  merchandise 
of  any  character.  There  is  some  attempt  in 
the  testimony  to  show  that  a  mercantile  busi- 
ness was  carried  on  in  connection  with  the 
contracting  business,  but  it  amounted  simplj' 
to  this:  that  a  very  limited  amount  of  goods 
were  furnished  by  the  contractors  to  the  men 
who  were  working  for  them,  and  the  price  of 
these  goods  deducted  from  their  wages.  The 
trade  was  limited  to  their  own  workmen,  and 
a  portion  of  their  wages  was  paid  in  these 
goods  instead  of  with  money.  They  did  not 
represent  themselves  to  be  traders  with  the 
outside  world,  or  traders  in  any  sense  what- 
ever. In  fact,  it  is  conceded  4hat  they  bad 
not  been  doing  business  of  any  kind  for  a 
long  time  prior  to  the  execution  of  the  note 
and  mortgage;  that  the  live  stock  was  out 
on  pasture,  and  the  other  stock  was  stored; 
and  that  there  was  no  prospect  of  any  re- 
sumption of  active  business  by  this  firm.  So 
that  the  question  of  the  power  of  Matheson 
to  execute  this  note  and  chattel  mortgage,  If 
discussable  at  all,  must  be  discussed  from  the 
standpoint  of  a  partner  in  a  nontrading  part- 
nership. 

The  general  rule  is  that,  so  far  as  a  general 
partnership,  or,  in  other  words,  a  trading  or 
mercantile  partnership,  is  concerned,  each 
partner  constitutes  the  other  bis  agent  for 
the  purpose  of  entering  into  all  contracts  for 
him  within  the  scope  of  the  partnership 
busiaees.   This  power  rssts  in  the  u^ge  of 
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merchants,  and  grew  out  of  the  necessities  of 
commercial  business.  Therefore  the  doctrine 
of  implied  liability  received  the  sanction  of 
the  law,  and  has  for  a  Icmg  time  been,  and 
now  is,  enforced  by  the  courts.  But  this 
Implied  liability  does  not  extend  to  ijartners 
in  nontrading  partnerships.  In  such  cases 
the  role  announced  above  is  reversed,  and 
the  presumption  is  that  one  partner  has  no 
power  to  bind  the  other  partners.  Hence, 
tiefore  recovery  can  be  obtained  upon  a  con- 
tract entered  into  by  one  partner  In  a  non- 
trading  partnership  against  the  other  part- 
ners, it  must  be  affirmatively  shown  by  the 
party  attempting  to  bind  the  noncontractlng 
partners,  either  that  the  authority  to  bind 
was-  conferred  by  the  articles  of  Incorpora- 
tion, or  that  authority  had  been  specially 
conferred,  or  that  it  had  been  the  custom  of 
such  partnership  to  recognize  this  right  to 
such  an  extent  as  would  give  innocent  deal- 
/  ers  a  right  to  rely  upon  the  custom.  This 
doctrine  was  substantially  announced  so 
early  as  1829,  in  Dickinson  v.  Valpy,  10  Bam. 
&  C.  141.  In  this  case  the  partnership  was 
a  mining  company,  formed  for  the  purpose 
of  working  mines.  Justice  Littledal'e,  in 
speaking  of  the  subject  in  hand,  said:  "In 
the  case  of  an  ordinary  trading  partnership, 
the  law  implies  that  one  partner  has  author- 
ity to  bind  another  by  drawing  and  accept- 
ing bills,  because  the  drawing  and  accept- 
ing of  bills  is  necessary  for  the  purposes  of 
carrying  on  a  trading  partnership;  but  It 
does  not  follow  that  it  is  necessary  for  the 
purposes  of  carrying  on  the  business  of  a 
mining  company.  Evidence  of  the  nature  of 
the  company  ought  to  have  been  given,  to 
show  that,  in  order  to  cany  into  effect  the 
purposes  for  which  It  was  instituted,  it  was 
necessary  that  individual  members  should 
have  the  power  of  binding  the  others  by 
drawing  and  acc^tlng  bills  of  exchange. 
•  •  •  One  of  several  persons  jointly  inter- 
ested In  a  farm  has  no  power  to  bind  the 
others  by  drawing  or  accepting  bills,  be- 
cause it  is  not  necessary,  for  the  purposes 
of  carrying  on  the  farming  business,  that 
bills  should  be  drawn  or  accepted.  The  ob- 
ject of  the  persons  concerned  In  such  an 
undertaking  is  to  sell  the  produce  of  the 
farm;  and  though,  with  a  view  to  such  sale, 
it  may  be  necessary  to  buy  many  things  in 
order  to  raise  and  put  the  produce  In  a  sale- 
able state,  yet  it  is  not  necessary  for  that 
purpose  that  bills  of  exchange  should  be 
drawn.  Even  if  that  were  necessary  for  the 
purpose  of  carrying  on  a  mining  concern, 
though  not  for  the  purpose  of  managing  a 
farm,  it  was  incumbent  on  the  piaintlfT,  In 
this  case,  to  have  shown  either,  from  the 
very  nature  of  this  company  that  It  was 
necessary,  or  from  the  practice  in  other 
similnr  companies,  that  it  was  usual."  Cer- 
tainly a  mining  business  is  as  general  a 
bUHiueHM  as  that  of  contractors  and  build- 
ers. All  the  judges  concurred,  by  sepa- 
rate opinions,  in  thla  decision,  and  the  gen- 


eral doctrine  Is  laid  down  at  length  as  we 
have  announced  it  above.  Bates,  Partn.  i 
343,  announces  the  general  rule  to  be  that 
In  nontrading  partnerships  no  authority  to 
sign  mercantile  paper  by  one  partner  is  im- 
plied, and  that  it  makes  no  difference  that  it 
was  for  the  benefit  of  the  firm.  This  rule 
is  sustained  by  the  great  weight  of  authori- 
ty, although  the  author  says  that  neverthe- 
less there  are  a  number  of  cases  in  Which 
mercantile  paper  has  been  held  binding  on 
such  firms.  "The  teat  seems  to  be,"  says  the 
author,  "whether  the  paper  is  essential  to 
carry  into  effect  an  ordinary  purpose  for 
which  the  partnership  was  formed.  By 
such  test  It  would  seem  that  a  note  to  pay 
a  debt  or  to  borrow  money,  even  though  it 
be  borrowed  to  pay  a  debt  or  make  a  pur- 
chase, may  not  be  binding  without  proof  of 
assent  of  the  other  partners,  or  a  usage  of 
such  business."  The  same  rule  Is  substan- 
tially announced  in  Story,  Partn.  i  102.  In 
Smith  v.  Sloan,  37  Wis.  285,  which  Is  a  lead- 
ing case,  where  the  court  collated  the  au- 
thorities, it  was  held  that  one  partner  in  a 
nontrading  partnership  cannot  bind  his  co- 
partner by  a  bill  or  note  drawn,  accepted, 
or  indorsed  by  him  In  the  name  of  the 
firm,  not  even  for  a  debt  which  the  firm 
owes,  unless  he  have  express  authority 
therefor  from  his  copartner,  or  unless  the 
giving  of  such  Instrument  is  necessary  to 
the  carrying  on  of  the  firm  business,  or  is 
usual  in  similar  partnerships,  and  that  the 
burden  is  upon  the  holder  of  the  note  to 
prove  such  authority,  necessity,  or  usage. 
In  this  case  there  was  no  proof  of  the  neces- 
sity or  of  the  authority  or  of  the  usage  In 
fact,  the  giving  of  the  mortgage  In  question 
would  have  more  of  a  tendency  to  destroy 
the  business  than  to  assist  in  carrying  on 
the  business  of  the  firm,  for  all  the  property 
that  was  owned  by  this  firm  was  included 
in  this  mortgage.  Deardorf  v.  Thacher,  78 
Mo.  128,  decided  that  "the  members  of  a  firm 
engaged  in  the  Insurance,  real-estate,  and 
collecting  business  have  no  implied  power 
to  bind  each  other  by  commercial  paper  in 
the  name  of  the  firm.  Such  power  can  only 
arise  from  consent,  ratification,  custom,  or 
necessity."  The  court  there  quotes  the  case 
of  Hedley  v.  Balnbrldge,  3  Adol.  &  E.  (N.  S.) 
315,  where  Lord  Denman,  C.  J.,  said:  "No 
doubt  a  debt  was  due  from  the  firm,  but  it 
does  not  f<dIow  that  one  partner  had  author- 
ity to  give  a  promissory  note  for  that  debt. 
Partners  in  trade  have  authority,  as  regards 
third  persons,  to  bind  the  firm  by  bills  of 
exchange,  for  it  is  In  the  usual  course  of 
mercantile  transactions  so  to  do;  and  this 
authority  is  by  the  custom  and  law  of  mer- 
chants, which  Is  part  of  the  general  law  of 
the  land.  But  the  same  reason  does  not  ap- 
ply to  other  partnerships."  In  Pooley  v. 
Wbitmore,  10  Heisk.  029,  where  a  member 
of  a  public  partnership  executed  his  note  for 
his  individual  debt,  but  indorsed  it  in  the 
firm  name  to  a  bona  fide  holder,  it  was  held 
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that  the  firm  was  not  prima  facie  liable  upon 
it;  and  the  distinction  between  the  Implied 
powers  of  trading  and  nontradlng  partner- 
ships was  discussed.  To  the  same  effect  Is 
Friend  v.  Duryee,  17  Fla.  111.  Harris  ▼. 
-Vlayor,  etc.,  of  Baltimore,  73  Md.  22,  17  Atl. 
1(H6,  and  20  Atl.  Ill,  985,  Is  a  case  that  seems 
to  us  to  be  exactly  in  point.  This  was  a 
partnership  formed  for  taking  and  executing 
■contracts  for  paving  and  curbing  streets,  etc., 
and  the  court  decided  that  it  was  .not  a  com- 
mercial partnership,  and  that  the  indlTldual 
members  thereof  had  no  implied  authority  to 
borrow  money,  and  make  notes  therefor  to 
bind  the  Arm,  in  the  absence '  of  proof  to 
show  actual  necessity  or  usage  for  the  ex- 
-ercise  of  such  power  in  conducting  the  busi- 
ness. This  case  reviews  the  authorities,  and 
is  well  argued,  and  the  conclusion  was  reach- 
ed upon  a  petition  for  rehearing;  in  the 
former  opinion  the  court  having  come  to  the 
conclusion  that  the  implied  authority  existed. 
Our  attention  was  called  In  oral  argument, 
by  counsel  for  the  app^ant,  to  the  dissent- 
ing opinion  of  Judge  Bryan  in  this  case,  as 
the  better  reasoning.  Judge  Bryan  had  writ- 
ten the  former  opinion  of  the  court,  which 
was  reversed,  and  still  maintained  his  origin- 
al views.  But,  whatever  may  be  the 
strength  of  his  reasoning,  as  compared  with 
that  of  the  majority  of  the  court,  the  majori- 
ty opinion  expresses  the  decision  of  the  court, 
and  is  so  In  conformity  with  the  great  weight 
of  authority  on  this  subject  that  we  feel 
-constrained  to  follow  It,  although  we  do  not 
wish  to  be  understood  as  impliedly  assert- 
ing that  the  argument  of  the  dissenting  judge 
was  more  cogent  than  that  of  uie  majority. 
Another  well-reasoned  case  In  support  of 
respondents'  contrition  is  Judge  v.  Bras- 
well,  13  Bush,  67.  This  was  a  partnership 
formed  of  several  for  the  piUTHJse  of  carry- 
ing on  the  business  of  mining  on  lands  leas- 
ed for  that  purpose,  with  power  to  purchase 
the  title  to  mining'  lands  for  the  ptiri)oses  of 
the  partnership.  The  articles  prohibited  any 
member  of  the  partnership  from  contracting 
any  debt  on  account  of  the  partnership  with- 
out the  consent  of  all  the  members.  One  of 
the  members,  without  the  knowledge  or 
consent  of  his  copartners,  purchased  mining 
lands  from  third  parties  ignorant  of  that  re- 
striction, and  in  payment  gave  drafts  in  the 
firm  name  upon  one  of  the  other  members, 
who  refused  to  honor  them.  In  an  action 
by  the  imyee  against  the  firm,  held:  First, 
that  the  partnership  was  a  noncommercial 
partnership;  second,  that  the  power  of  one 
partner  to  bind  the  copartners  rests  upon 
usage  alone,  and  does  not  apply  to  noncom- 
mercial partnerships,  without  proof  of  usag^ 
oe  express  authority;  third,  that  there  is  no 
implied  authority  in  such  partnership  to 
purchase  lands  for  the  firm.  In  that  case 
the  court  said:  "It  is  contended,  however, 
that,  the  purchase  of  lands  being  within  the 
scope  of  the  partnerahip,  each  member  had 
Implied  authority  to  make  purchases  for  the 


firm,  and  that,  whatever  may  have  been  the 
rights  and  duties  of  the  partners  inter  esse, 
and  the  express  limitation  upon  their  power 
contained  in  the  written  agreement  between 
them,  third  persons,  dealing  with  a  single 
partner,  without  notice  of  the  private  agree- 
ment between  them,  cannot  be  afCected  by 
it.  This  is  undoubtedly  true  as  to  commer- 
cial partnerships,  but  it  is  a  rule  of  the  law 
merchant  which  has  been  adopted  in  the 
oommon  law,  and  rests  tor  its  support  upon 
the  custom  of  merchants  alone,  and  has  no 
application  to  noncommercial  partnerships." 
This  is  a  broadw  case  in  favor  of  the  doc- 
trine that  it  was  a  general  mercantile  part-  • 
nership  than  the  one  at  bar,  for  there  the 
partnership  was  organized  for  the  purpose  of 
carryiHg  on  a  mining  business  on  leased 
lands,  and  for  the  purpose  of  buying  and 
obtaining  title  to  mining  lands;  and  the 
power  which  was  exercised  by  this  partner, 
viz.  that  of  buying  mining  lands,  fell  es- 
pecially within  the  scope  of  the  partnership 
business,  and  yet  the  court  held  that  it 
was  a  nontradlng  partnership,  and  that  no 
implied  authority  existed.  We  think  it  is 
not  worth  while  to  discuss  the  authorities 
further,  for,  as  we  have  above  stated,  while 
there  are  some  few  cases  holding  to  the  con- 
trary doctrine,  yet  the  rule,  as  we  have  stat- 
ed it,  is  sustained  by  the  overwhelming  de- 
cisions, both  ancient  and  modem.  Neither 
is  there  anything  in  the  testimony  to  take 
this  case  out  of  the  rule,  equitably  or  legal- 
ly. There  was  some  attempt  to  show  a  cus- 
tom of  this  kind  in  one  or  two  instances,  but 
we  are  satisfied  fixtm  the  testimony  that 
Dickson  gave  these  orders  under  a  mis- 
apprehension of  the  true  state  of  affairs, 
and  by  reason  of  false  representations  made 
to  him  by  Matheson.  On  all  these  questions 
in  controversy  between  Dickson  and  Mathe- 
son it  must  be  noted  that  Matheson's  testi- 
mony in  many  respects  is  flatly  contra- 
dicted by  the  testimony,  not  only  of  Dick- 
son, but  that  by  Johnson  and  Warner,  who 
were  disinterested  parties.  We  do  not  think 
that  the  court  erred  In  not  allowing  the  ap- 
pellant to  show  that  Dickson  had  no  inter- 
est in  the  property  mortgaged,  under  the  con- 
dition of  the  pleadings  in  this  case,  and  in 
the  face  of  the  articles  of  agreement  which 
were  made  a  part  of  the  pleadings,  and 
which  were  not  denied.  Finding  no  sub- 
stantial eiTor,  the  judgment  will  in  all  things 
be  affirmed. 

HOYT,  0.  J.,  and  ANDERS,  SCOTT,  and 
GORDON,  JJ.,  concur. 


(U  Wash.  98) 
BAILET  V.  DRAKE. 
(Supreme  CJonrt  of  Washington.    June  7,  1895.) 
Nbw  Trial  —  Extknsiok  of  Timb  to  Filk  Mo- 
tion—Powbb  OF  Court. 
Where,  on  the  bearing  of  a  motion  for  a 
new  trial,  the  party  opposing  the  same  objected 
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to  its  be!nK  heard  becaoae  It  was  not  filed  in 
time,  tlie  court  was  authorized,  under  Laws  1893. 
c.  127,  $  24,  empowering  a  court  to  enlarge  or 
extend  the  time  within  which  by  statute  an  act 
is  require*!  to  be  done  or  to  "permit  the  same  to  be 
done  or  supplied  after  the  time  therefor  has  ex- 
pired," to  make  an  order,  to  take  effect  as  of  a 
prior  date,  extending  the  time  within  which  the 
motion  could  be  filed. 

Appeal  from  superior  court.  Pierce  county; 
W.  H.  Prltchard,  Judge. 

Action  by  Alexander  S.  Bailey  against 
Charles  M.  Dralce.  A  verdict  was  rendered 
for  plalntltr,  and  from  an  order  granting  a 
new  trial  he  appeals.     AfiSrmed. 

F.  Campbell,  for  appellant  Hiiam  F.  Gar- 
retaon,  for  respondent. 


HOYT,  C.  J.  This  is  an  appeal  from  an  or- 
der granting  a  new  trial.  The  verdict  which 
was  set  aside  by  said  order  was  rendered  on 
the  Ist  day  of  December.  The  motion  for  a 
new  trial  was  not  filed  until  the  4tb  day  of 
December.  On  account  of  the  delay  in  its 
filing,  the  appellant  objected  to  its  being 
beard.  Upon  such  objection  being  made,  the 
court,  on  motion  of  the  respondent,  made  an 
order  extending  the  time  in  which  tbe  mo- 
tion for  a  new  trial  might  be  filed  so  as  to 
include  the  said  4tb  day  of  December,  and, 
having  done  so,  proceeded  to  the  considera- 
tion of  tbe  motion,  and,  for  reasons  satisfac- 
tory to  It,  set  aside  the  verdict  and  ordered  a 
new  trial.  Appellant  relies  upon  two  grounds 
to  reverse  the  order:  (1)  That  It  was  beyond 
tbe  power  of  tbe  court  to  extend  the  time  In 
which  to  file  the  motion  for  a  new  trial  after 
tbe  expiration  of  the  time  fixed  by  the  stat- 
ute; (2)  that  if  the  court  bad  such  power  it 
did  not  exercise  it  in  this  case  by  making  an 
order  to  take  effect  from  its  date,  but  Instead 
thereof  entered  an  order  which  by  Its  terms 
was  to  take  effect  as  of  a  prior  date.  The 
appellant  cites  numerous  cases  to  support  his 
first  contention,  but  none  of  them  have  any 
force  under  our  statute,  which,  unlike  those 
of  tbe  states  In  which  tbe  decisions  relied 
upon  were  rendered,  specially  confers  the 
iMwer  upon  the  court  to  enlarge  the  time  for 
the  making  of  aqy  motion  or  giving  notice 
thei-eof,  after  the  expiration  of  the  statutory 
time  as  well  as  before.  The  language  of  sec- 
tion 24,  c.  127,  Laws  1803,  upon  this  subject, 
is  as  follows:  "•  •  •  And  the  court  may 
enlarge  or  extend  the  time,  for  good  cause 
shown,  within  which  by  statute  any  act  is 
to  be  done,  proceeding  bad  or  taken,  notice 
of  [wpcr  filed  or  served,  or  may,  on  such 
terms  as  are  just,  permit  the  same  to  be 
done  or  supplied  after  tbe  time  therefor  has 
expired.  •  •  •"  And  there  can  be  no  es- 
cape from  the  conclusion  that  tbe  legislature 
Intended  by  its  enactment  to  confer  authority 
upon  tbe  courts  to  extend  the  time  In  which 
acts  of  tbe  kind  under  consideration  could  be 
done,  after  tbe  expiration  of  the  statutory 
time,  as  well  as  before.  There  is  technical 
force  in  tbe  other  contention  of  tbe  appellant. 


but  it  has  no  snbstantlal  merit  From  what 
we  have  said  it  is  clear  that  the  court  upon 
pn^er  sho>Fing,  oonld  have  extended  the 
time  so  that  the  motion  could  bave  been 
filed  after  the  date  upon  which  it  was  heard, 
and  the  fact  that,  instead  of  doing  so.  It  as- 
sumed to  date  the  order  back,  bo  as  to  make 
tbe  motion  filed  before  the  bearing  effectual, 
bad  no  substantial  influx.,  upon  the  rights 
of  the  parties.  The  appellant  did  not  move 
tbe  court  to  strike  the  motion  from  the  files, 
but  0(mtented  himself  with  a  general  objec- 
tion to  its  consideration,  on  the  ground  that 
It  was  not  filed  in  time;  and  since  It  was 
within  the  power  of  the  court  to  make  an  or- 
der which  would  have  protected  the  right  of 
tbe  respondent  to  make  a  motlMt  for  a  new 
trial  and  have  it  heard,  and  since  that  was 
all  he  obtained  under  the  order  made,  the  ap- 
pellant was  not  so  injured  thereby  as  to  be 
entitled  to  a  reversal  of  tbe  order.  It  will 
therefore  be  affirmed. 

SCOTT,  DUNBAR,  ANDERS,   and  GOR- 
DON,  JJ.,  concur. 


(12  Wash.  108) 
PACIFIC   COUNTY   ex   rel.    T-OCKWOOD. 
Treasurer,  v.  ELLIS. 

(Supreme  Court  of  Washington.  June  11,  189S.) 

EXCBSSIVB  AaSBSSHENT— RsnUCTION    BT   COCRT. 

The  fact  that  property  has  been  as<>e88ed 
at  an  excessive  valuation  does  not  render  the  as- 
sessment absolutely  void,  and,  on  application  for 
judgment  for  delinquent  taxes,  the  court  may 
reduce  the  same,  and  give  judgment  for  an 
amount  found  to  be  just 

Appeal  from  superior  court  Pacific  coun- 
ty;  W.  W.  Langhome,  Judge. 

Proceedings  by  Sumner  P.  Lockwood, 
county  treasurer,  against  William  Kills  for 
judgment  and  sale  of  property  for  delin- 
quent taxes.  From  a  judgment  dismissing 
the  proceedings,  petitioner  appeals.  Re- 
versed. 

Lowen  E.  Ginn  and  W.  B.  Stratton,  for 
appellant   Tumey  &  Welsb,  for  respondent 

DUNBAR,  J.  This  case  arose  out  of  tbe 
proceedings  on  tbe  part  of  ibe  treasurer  of 
Pacific  county  to  collect  the  delinquent  taxes 
of  1891  and  prior  years  against  tbe  real 
property  in  the  county.  On  the  24th  day  of 
September,  1894,  application  for  judgment 
was  made  to  the  court  below,  to  which  ap- 
plication respondent  at  said  time  filed  writ- 
ten objections.  On  the  trial  Judgment  was 
rendered,  on  November  26,  1894,  dismissing 
these  proceedings  as  to  the  advertised  prop- 
erty of  respondent,  and  denying  the  applica- 
tion for  judgment  for  the  delinquent  taxes 
of  1801  against  the  property  described  In 
tbe  record  herein.  Tbe  findings  of  tbe  court 
show  that  tbe  proceedings  in  this  case  were 
dismissed   upon   tbe   specific  groanda   that 
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the  asaessment  against  said  property  was 
excessiye  and  void,  and  that  it  Vr-as  void 
liecause  excessive,  and  tbat  tlie  court  had 
no  power  under  the  revenue  laws  of  1893  to 
reduce  an  assessment  where  it  was  found 
that  an  overvaluation  had  been  made  by  the 
assessor.  The  substantial  findings  of  the 
court  are  as  follows:  That  the  above-de- 
scribed lands  are  not  now,  and  were  not  at 
any  time  during  the  year  1891,  worth  any 
more,  nor  a  greater  sum,  than  $6  per  acre, 
find  that  the  sum  of  $6  per  acre  was,  dur- 
ing said  year  1891,  a  full,  fair,  and  reason- 
able valuation  of  said  lands.  The  court  then 
found  that  certain  of  the  lands  had  Iieen  as- 
sessed at  $40  per  acre,  and  certain  at  $48.30 
per  acre;  that  the  valuation,  assessment,  and 
equalization  of  the  said  lands  at  the  figures 
above  mentioned  were  far  in  excess  of  their 
real  value,  and  the  assessment  of  improve- 
ments on  objector's  lands  was  excessive  and 
liiegal;  tbat  in  assessing  said  lands  the  assess- 
or did  not  use  or  exercise  proper  Judgment, 
but  arbitrarily  set  down  values  on  each  and 
every  acre  of  said  land  greatly  in  excess 
of  their  real  value;  that  the  state  and  county 
taxes  for  1891  were  based  on  the  aforesaid 
excessive  and  illegal  assessment;  that  lands 
adjoining  the  at>ove-de8Cril)ed  lands  of  ob- 
jector, and  in  the  immediate  vicinity  there- 
of, and  of  equal  value  therewith,  but  be- 
longing to  other  persons,  were  assessed  by 
the  same  assessor  for  the  year  1891  at  a 
much  lower  figure  per  acre,  and  that  there 
was  a  gross  and  unjust  discrimination  in 
said  assessment  for  the  said  year  1891 
against  the  objector.  The  assessment  against 
his  real  propei-ty  and  improvements  thereon 
for  the  said  year  1891  was  not  fair,  uniform, 
and  Just,  as  contemplated  by  the  constitu- 
tion and  laws  of  the  state  of  Washington. 
As  a  conclusion  of  law  from  the  foregoing 
facts,  the  court  found  that  the  tax  on  the 
above-described  lands  for  the  year  1891  was 
excessive,  and  not  uniform  and  Just,  and 
was  unconstitutional,  null,  and  void,  and 
uncollectible. 

It  was  evidently  the  opinion  ot  the  court 
that,  the  assessor  having  discriminated 
against  the  objector  and  having  assessed  his 
property  at  an  recessive  valuation,  such  acts 
on  the  part  of  the  assessor  rendered  the  as- 
sessment absolutely  null  and  void,  and  that 
the  court  was  powerless  under  the  statute  to 
modify  such  assessment.  We  do  not  think 
that  this  contention  can  or  ought  to  be 
sustained.  The  collection  of  the  revenues  of 
the  government  would  stand  upon  an  uncer- 
tain and  precarious  footing,  if  the  ascertain- 
ment of  the  fact  that  property  had  been 
assessed  at  an  excessive  value  would  ren- 
der the  assessment  absolutely  void,  so  that 
the  real  and  true  amount  of  taxes  due  could 
not  be  collected.  Such,  we  thinlc,  was  not 
the  intention  of  the  statute,  and  this  ques- 
tion has  already  l>een  squarely  passed  upon 
by  this  court  in  the  case  of  Benn  v.  County 
of   Ohehalis,   10  Wash.   — .  38  Pac.   1039. 


I  There  the  court  said:  "Upon  the  conceded 
facts  as  to  the  assessment  and  taxation  in 
question,  it  would  be  the  duty  of  the  court, 
wlien  the  county  at  the  end  of  two  years 
aslted  for  Judgment  for  the  taxes  in  ques- 
tion, upon  objections  by  the  owner  of  the 
property,  to  reduce  the  amount  thereof,  and 
provide  for  the  collection  only  of  such  re- 
mainder as  under  all  the  circumstances 
should  seem  Just  The  result  to  the  county 
would  be  the  same  as  though  its  proper 
officers  were  now  required  to  receive  such 
sum  as  would  be  just,  and  be  thereafter 
prohibited  from  collecting  the  remainder; 
and  since  that  was  the  object  sought  by  the 
piaintifC  in  this  action,  the  granting  of  the 
prayer  of  his  complaint,  upon  the  confession 
of  the  facts  stated  therein,  was  within  the 
Jurisdiction  of  a  court  of  equity."  In  fact, 
under  the  pleadings  in  the  case  at  Imr,  the 
objector  should  l>e  precluded  from  raising 
an  objection  to  paying  taxes  on  the  true 
valuation  of  ids  property,  as  he  has  stated 
in  his  objections  to  the  court  that  he  was 
then,  and  at  all  times  had  been,  ready 
and  willing  to  pay  a  fair  and  uniform  tax 
on  the  above-described  lands,  levied  on  a 
fair,  full,  and  uniform  assessment  on  the 
valuation  thereof.  The  court  in  this  in- 
stance has  found  that  $6  an  acre  on  the 
lands  described  was  a  fair  valuation  for  the 
year  1^91.  In  the  cse  of  Lockwood  v.  Roys 
(Wash.)  40  Pac.  346,  decided  at  the  last  term 
Of  this  court,  we  held  that  the  assessment  in 
that  case  was  absolutely  void,  because  the 
values  of  adjoining  lots  were  not  attached 
to  each  particular  lot,  but  that  lots  which 
were  not  contiguous  were  lumped  together, 
and  valued  as  a  whole;  and  it  Is  claimed  by 
tbe  respondent  here  In  oral  argument  that 
this  case  falls  within  the  decision  rendered 
in  that  case,  because  the  land  was  assessed 
in  a  body.  But  the  land  in  the  case  in  ques- 
tion Is  farm  land,  and  does  not  come  with- 
in the  reason  of  the  rule  laid  down  in  the 
other  case.  Were  we  to  decide  this  case 
upon  the  record  as  presented  to  us  here, 
we'  think  we  should  find  that  the  land  as- 
sessed, at  the  time  It  waja  assessed  in  1891, 
was  of  a  greater  value  than  the  value  found 
by  the  court.  Witnesses  who  testified  con- 
cerning the  value  of  this  land  could  scarce- 
ly, probably,  realize  the  actual  difference  in 
the  price  of  land  at  the  time  at  which  they 
were  testifying,  and  the  price  of  land  in 
1891,— could  not  in  fact  realize  that  they 
were  "looking  iMckward,"— and  it  would  be 
very  difficult  for  them  to  prevent  the  present 
value  from  influencing  their  Judgment. 
However,  as  the  court  saw  all  the  witnesses 
and  heard  them  testify,  we  think  we  would 
not  be  Justified  In  disapproving  Its  Judg- 
ment on  that  question.  The  judgment  of  the 
court  will  therefore  be  reversed,  and  the 
cause  remanded,  with  Instructions  to  the 
lower  court  to  enter  Judgment  against  the 
objector  for  the  collection  of  the  taxes  of 
1891  on  the  basis  of  tlie  value  of  $6  per  acre 
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on  the  lands  described,  the  appellant  to  re- 
corer  Its  costs. 

HOYT,  C,  J.,  and  ANDERS,  GORDON,  and 
SCOTT,  JJ.,  concur. 


(12  Wash.  104) 

SHUMW.\T  T.  ORCHARD  et  aL 

(Supreme  Court  of  Washington.  June  11,  1895.) 

Deckbk  or  FoBECLOsuHE— Deficiesct  Judgment 

— Appbau 

1.  Under  2  Hill's  Code,  S  628,  providing 
that  when  there  is  an  express  agreement  for  the 
payment  of  the  money  secured,  contained  in 
the  mortcage  or  any  separate  instrument,  the 
eotui;  shall  direct  in  the  decree  that  the  balance 
due  after  the  sale  of  the  mortgaged  premises 
shall  be  satisfied  from  any  property  of  the  mort- 
gage debtor,  a  personal  judgment  for  the  defi- 
ciency can  be  rendered  against  the  maker  of  a 
note  secured  by  mortgage  at  the  time  the  decree 
of  foreclosure  is  awarded. 

2.  An  error  assigned  in  appellant's  brief,  but 
not  supported  by  argument  or  authority  either 
in  the  brief  or  orally,  will  not  be  considered. 

Appeal  from  superior  court.  Pierce  county; 
John  C.  Stallcup,  Judge. 

Action  by  Emily  A.  Shumway,  executrix 
of  Alvaro  Shumway,  against  George  P.  Orch- 
ard and  others,  upon  a  note  and  mortgage. 
From  a  finding  for  an  amount  due  and  a 
Judgment  for  plaintiflC,  defendant  Pyfer  ap- 
peals. Defendants  Orchard  and  wife  appeal 
from  the  Judgment.    Affirmed. 

John  P.  Hartman,  Jr.,  and  A.  R.  Helllg, 
for  appellants.  Thos.  Carroll  and  Hagerman 
&  Carroll,  for  respondent. 

DUNBAR,  J.  The  main  question  involved 
In  this  case  Is  whether  a  personal  Judgment 
can  be  rendered  against  the  makers  of  a 
note  secured  by  their  mortgage  upon  real 
estate  at  the  time  of  the  rendition  of  the  de- 
cree of  foreclosure  upon  such  mortgage,  so 
as  to  make  such  Judgment  a  general  lien 
upoA  all  of  the  property  owned  by  the  mort- 
gagors at  the  time  of  the  entry  of  such  de- 
cree or  thereafter  acquired.  It  is  ccmtended 
by  the  appellants  that  In  an  action  of  fhis 
kind,  to  foreclose  their  mortgage,  no  per- 
sonal Judgment  could  be  rendered  against 
the  makers  of  the  mortgage  in  the  first  in- 
stance, but  only  a  decree  finding  the  amount 
due  on  the  debt  secured  by  the  mortgage, 
which  should  be  satisfied,  first,  by  the  sale 
of  the  mortgaged  property,  and.  If  that  be 
Insufficient,  then  by  levy  upon  and  sale  of 
such  property  of  the  defendant  as  may  be 
found  subject  to  execution;  that  the  execu- 
tion If!8ued  to  enforce  the  decree  gives  the 
officer  no  authority  over  the  other  property 
of  the  defendant  whatever;  in  fact,  that  the 
court  has  no  power  to  issue  execution  to  sell 
any  of  the  defendant's  other  property  until 
the  mortgaged  property  is  first  sold;  tliat  no 
deficiency  Judgment  can  be  rendered  before 
the  return  of  the  sale  of  the  mortgaged  prop- 
erty, because  the  court  has  no  way  of  de- 
termining what  that  d^dency  is  or  may  be. 


This  contention  is  contrary  to  the  decision 
of  the  territorial  court  in  Hays  v.  Miller,  1 
Wash.  T.  143;  but,  outside  of  any  Influence 
which  that  decision  might  have  upon  the 
court  as  It  Is  now  organized,  we  are  of  the 
opinion  that  the  statute,  reasonably  con- 
strued, gives  the  power  to  the  court  to  i^sue 
Judgment  for  the  deficiency  at  the  same  time 
that  the  decree  of  foreclosure  Is  awarded  in 
ca.'ies  where  there  is  an  express  agreement 
to  pay  the  sum  of  money  secured  by  the 
mortgaged  premises.  Section  628  of  thj$ 
Code  of  Procedure  provides  that,  "when 
there  is  an  express  agreement  for  the  pay- 
ment of  the  sum  of  money  secured  con- 
tained in  the  mortgage  or  any  separate  in- 
strument, the  court  shall  direct  In  the  de- 
cree of  foreclosure  that  the  balance  due 
on  the  mortgage,  and  costs,  which  may  re- 
main unsatisfied  after  the  sale  of  the  mort- 
gaged premises,  shall  be  satisfied  from  any 
property  of  the  mortgage  debtcH:."  It  would 
seem  that  tlie  enactment  of  this  section  was 
for  the  express  purpose  of  making  a  dis- 
tinction between  the  power  of  the  court 
where  there  was  an  express  agreement  to 
pay  in  a  separate  Instrument,  and  where 
there  was  no  such  separate  agreement.  Sec- 
tion 630  provides,  among  other  things,  that 
"the  sheriff  shall  Indorse  upon  the  execu- 
tl<m  the  time  when  he  receives  it,  and  he 
shall  thereupon  forthwith  proceed  to  sril  the 
mortgaged  premises,  or  so  much  thereof  as 
may  be  necessary  to  satisfy  the  Judgment, 
interest,  and  costs,  upon  giving  the  notice- 
prescribed.  •  •  •  And,  if  any  part  ot 
the  Judgment,  interest,  and  costs  remain 
unsatisfied,  the  sheriff  shall  forthwith  pro- 
ceed to  levy  upon  any  property  of  the  de- 
fendant not  exempt,"  etc  It  seems  to  ua 
that  this  language  is  plain  and  unequivo- 
cal. If  it  be  the  duty  of  the  sberifT  forth- 
with to  levy  upon  other  property,  when  it  is 
ascertained  upon  the  sale  of  the  mortgaged 
property  that  a  part  of  the  Judgment  re- 
mains unsatisfied,  it  assuredly  precludes  the 
idea  of  making  any  return  to  the  court  and 
obtaining  a  Judgment  of  the  court  based 
upon  such  return.  It  is  not  a  subsequent 
execution  which  the  law  speaks  of  in  this 
section,  but  It  Is  evidently  the  execution 
which  the  sherifl?  already  has  In  bis  hands, 
the  only  execution  upon  wLfch  he  could  forth- 
with make  an  additional  levy.  Neither  do  we 
think  that  this  Is  an  unwise  provision  of  the 
statute,  as  it  enables  the  court  in  one  pro- 
ceeding to  do  that  which  otherwise  would 
necessitate  the.  expense  of  two.  But,  what- 
ever may  be  Its  policy,  we  think  the  statute 
la  not  susceptible  of  two  constructions,  and 
that  the  action  of  the  court  was  Justified  by 
the  law  governing  the  proceeding. 

Another  proposition  stated  by  appellants  is 
that  there  could  be  no  personal  Judgment 
entered  in  this  case  against  defendant  Pyfer. 
Defendant  Pyfer  purchased  the  mortgaged 
premises  from  defendants  Orchard  and  wife, 
and  took  a  deed  therefor,  warranting  the 
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title  except  as  to  certain  mortgages,  Includ- 
ing plaintiff's  mortgage.  In  this  deed  tbe  fol- 
lowing agreement  is  made:  "Whlcli  mort- 
gage tiie  said  second  party  hereby  assumes 
and  agrees  to  pay."  The  appellants  insist 
that  the  acceptanoe  of  this  deed  by  defend- 
ant Pyfer  did  not  make  him  personally  liable 
for  the  debt,  and  that,  in  default  of  Its  pay- 
ment, he  could  not  be  sued  for  the  whole  of 
the  mortgage.  This  is  alleged  as  error  in  the 
brief  of  the  appellants,  but  they  do  not  argue 
it  in  their  brief  or  orally,  devoting  the  entire 
argument  to  the  other  proposition  which  we 
have  discussed.  Neither  do  they  cite  any 
authority  to  sustain  the  position.  In  the  ab- 
sence of  argument  or  authority,  this  court 
wUI  not  feel  Justified  in  Investigating  that 
proposition.  The  Judgment  will  therefore  be 
afflimed. 

HOYT,  C,  J.,  and  ANDERS,  SCOTT,  and 
GORDON,  JJ.,  concur. 


(12  Wasii.  101) 

PECK  et  nx.  v.  STANPIBLD  et  nx. 

(Supreme  Court  of  Washington.  June  11,  1895.) 

Specific  Pbkfobmancb  —  Statute  op  Fbavds— 
Kbvibw  on  Appeau 

1.  Where  the  owner  of  land  contracts  to  con- 
vey the  same  to  another,  who  is  iu  possession 
thereof  conjointly  with  him,  the  payment  of  the 
price  and  subsequent  surrender  or  exclusive  pos- 
session to  the  vendee,  who  makes  valuable  and 
permanent  improvements  on  the  property,  are  suf- 
ficient to  take  the  contract  out  of  the  statute  of 
frauds. 

2.  Points  raised  in  appellant's  re^ly  brief, 
not  presented  in  his  principal  bri^,  will  not  be 
considered. 

Appeal  from  superior  court,  Walla  Walla 
county;  WHllam  H.  Upton,  Judge. 

Action  in  ejectment  by  Ebenezer  M.  Peck 
and  wife  against  William  Stanfield  and  wife. 
From  a  Judgment  for  defendants,  plaintiffs 
appeal.    Affirmed. 

B.  L.  and  j.  It.  Sliarpstein,  for  appellants. 
Thos.  H.  Brents  and  Wellington  Clark,  for 
respondent  Sallie  Stanfield. 

SCOTT,  J.  This  was  an  action  In  ejectment, 
brought  by  appellants  to  recover  certain  real 
estate  claimed  to  have  been  purchased  of  one 
Page.  One  of  the  defenses  pleaded  by  the 
respondents  was  that  Page  had  previously 
contracted  to  sell  the  land  in  question  to  re- 
spondent Sallie  Stanfield,  in  consideration  of 
her  agreeing  to  release  a  debt  she  held 
-against  him,  and  she  sought  a  specific  per- 
formance of  that  contract  It  is  conceded 
that  appellants  stand  In  no  better  position 
than  Page  stood,  as  the  respondents  were  in 
possession  of  the  premises  when  appellants 
purchased,  and  there  was  proof  also  that 
they  had  actual  knowledge  of  the  agreement 
It  is  contended,  however,  that  the  proof  of 
this  agreement  between  Page  and  respond- 


ent Sallie  Stanfield  was  inadmissible  under 
the  statute  of  frauds,  as  she  had  been  in  pos- 
session of  the  land  for  some  time  prior  to 
the  making  of  the  agreement,  and  simply 
continued  in  irassession;  and  authorities  are 
cited  in  support  of  this  contention.  We  find 
it  unnecessary,  however,  to  examine  them  un- 
der our  view  of  the  facts  proven.  The  testi- 
mony shows  that,  although  the  respondents, 
who  were  husband  and  wife,  had  been  iu 
possession  of  the  land  prior  to  the  making 
of  this  agreement  with  Page,  and  were  in 
possession  at  the  time  it  was  made,  they  had 
been  and  were  in  possession  conjointly  with 
Page,  and  that,  after  the  making  of  the 
agreement.  Page  surr^idered  exclusive  pos- 
session of  the  premises  to  the  respondents, 
and  this  possession,  especiatly  coupled  with 
the  fact  of  the  payment,  and  the  further 
fact  that  the  respondents  had  made  valuable 
and  permanent  improvements  upon  the  land, 
was  sufficient  to  take  the  case  out  of  the 
statute  aforesaid.  Pom.  Cont,  Spec.  Perf. 
i  124,  and  cases  cited.  The  case  was  tried 
to  a  jury  as  an  action  at  law,  until  near  the 
conclusion  thereof,  when  it  'seems  the  court 
took  a  different  view,  and  considered  it  as 
one  in  equity.  The  verdict  was  regarded  as 
advisory  only,  and  findings  of  fact  and  con- 
clusions of  law  were  thereafter  regularly 
made  by  the  court  It  was  contended  upon 
the  argument  that  appellants  were  entitled 
to  have  the  Judgment  reversed,  and  to  a  new 
trial,  owing  to  the  action  of  the  court  relat- 
ing to  this  manner  of  trial.  We  do  not  think 
appellants  can  avail  themselves  of  this,  as 
the  point  Is  not  raised  In  their  principal  brief. 
It  is  sought  to  be  raised  only  in  the  reply 
brief,  and  this  was  too  late.  Furthennore, 
no  injustice  to  appellants  appears  to  have 
resulted  from  the  course  taken.  The  testi- 
mony and  evidence  are  all  preserved  in  the 
record. 

Certain  questions  are  raised  as  to  the  suffi- 
ciency of  the  pleadings,  the  instructions  of 
the  court,  and  the  admission  of  evidence 
which  was  claimed  to  be  incompetent  We 
regard  them  as  of  no  moment  under  the  pres- 
ent aspect  of  the  case,  as  we  are  bound  to 
look  to  matters  of  substance  In  an  equity 
cause,  rather  than  to  technical  rules  of  plead- 
ing, or  regarding  the  admission  of  evidence. 
Regardless'of  the  pleadings.  It  seems  that  the 
issues  were  fully  and  fairly  tried,  and  the 
questions  as  to  whether  the  court  erred  in 
Instructing  the  Jury,  or  in  admitting  some  of 
the  evidence,  are  not  important  as  the  ver- 
dict was  advisory  only,  and  the  evidence  was 
all  before  the  lower  court,  and  is  before  this 
court  how.  The  errors  complained  of  with 
respect  to  the  evidence  were  only  that  im- 
proper proof  had  been  admitted,  not  that  any 
proof  was  offered  and  excluded.  Conceding 
that  some  of  the  proof  was  improperly  ad- 
mitted, it  could  make  no  difference,  as  there 
was  enough  competent  evidence  Introduced 
to  warrant  the  findings  of  fact  as  made  by 
the   lower  court    These  findings   also   ac- 
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corded  with  the  verdict  and  the  special  find- 
ings returned  by  the  jury.     AfBrmed. 

HOYT,  C.  J.,  and  DUNBAR,  ANDERS,  and 
GORDON,  JJ„  concur. 


(12  Wash.  65) 

H.\NNEGAN   et  al.  v.  ROTH  et  al. 

(Supreme  Coart  of  Washington.     Jnne  3,  1895.) 

Rbcokd  OS  Appeal— Sufficiency  of  Bxcchtiosb 
TO  Findings — Death  of  Partneu — Kiqbts 

IN  PARTSEKSniP  RkALTT. 

1.  The  Etatement  of  facts  will  not  be  Btrick- 
en  from  the  record  for  failnre  to  except  to  any  of 
the  matters  embraced  within  it,  but  only  where 
it  is  not  properly  certiBed,  or  where  it  has  been 
certified  and  settled  without  notice. 

2.  Where  some  of  the  findings  are  correct,  a 
general  objection  to  all  is  insufficient  to  bring  np 
for  review  any  questions  of  fact  upon  whidi  such 
findings  are  based. 

3.  The  legal  title  of  a  deceased  partner  to 
partnership  realty  descends  to  his  heir,  and  the 
interest  or  the  surviving  partners  is  merely  equi- 
table. 

Appeal  from  superior .  court,  Whatcom 
county;  John  R.  Winn,  Judge. 

Action  by  William  J.  Hannegan  and  others 
against  Charles  I.  Roth  and  others  to  estab- 
lish plaintiffs'  ownership  of  certain  property. 
From  a  Judgment  for  plaintiffs,  defendants 
appeal.    Reversed. 

Black  &  Learning  and  Falrchlld  &  Rawson, 
for  appellants.  J.  J.  Welsenbnrger  and  J.  R. 
Crites,  for  respondents. 

ANDERS,  J.  This  action  was  brought  to 
obtain  a  decree  declaring  the  respondents  to 
be  the  owners  In  fee  simple,  as  tenants  In 
common,  of  the  S.  E.  %  of  the  S.  E.  %  of  sec- 
tion 28,  township  3i,  of  range  3  E.,  In  What- 
com county;  and  that  the  defendants  have 
no  right,  title,  or  interest  in  or  to  the  same. 
The  plaintiffs  allege  and  claim  title  under 
mesne  conveyances,  and  by  operation  of  law, 
from  one  Emma  F.  Doyle,  the  grantee  from 
the  United  States.  The  defendants  deny 
plaintiffs'  title,  and  set  up  adverse  posses- 
sion, and  also  title  in  themselves,  based  up- 
on a  tax  deed  executed  by  the  treasurer  of 
the  county  to  S.  Baxter  and  W.  P.  Jones. 
Upon  the  trial  the  court  found  as  facts  and 
conclusions  of  law  that  the  plaintiffs  had  es- 
tablished their  alleged  title  by  the  evidence, 
and  were  entitled  to  a  decree  as  prayed,  and 
a  decree  was  accordingly  entered  in  favor  of 
the  plaintiffs,  wherein  and  whereby  it  is 
adjudged  and  decreed  that  the  plaintiffs  are 
the  owners-in  fee  simple  of  the  whole  of  the 
above-described  premises,  and  that  they  and 
each  of  them  are  entitled  to  the  possession 
of  the  whole  thereof;  that  the  claim  and  title 
asserted  by  defendants,  and  each  of  them,  are 
void,  and  said  defendants  nor  either  of  them 
liave  any  right,  title,  or  interest  In  or  to  said 
land,  or  any  part  thereof.  The  tax  deed  and 
all  mesne  conveyances  from  the  county  treas- 
urer to  the  defendants  were  adjudged  void 
and  canceled,  and  a  Judgment  was  entered 


against  defendants  for  costs.  The  defend- 
ants  bring  the  case  here  for  review. 

Respondents  move  this  court  to  strike  th« 
statement  of  facts  from  the  record,  on  the 
grounds  and  for  the  reasons  that  appellants 
have  not  made  or  taken  any  proper  or  legal 
exceptions  to  any  order,  rule,  or  Judgment  of 
the  lower  court,  and  have  not  made  or  taken 
any  exception  to  any  finding  of  fact  or  con- 
clusion of  law.  In  tbe  manner  provided  by 
law,  nor  within  the  time  required  by  stat- 
ute. It  lias  been  the  practice  of  this  court  to 
strike  the  statement  of  facts  from  the  record 
only  in  cases  where  the  same  is  not  properly 
certified,  or  where  it  has  been  settled  and 
certified  without  notice  to  all  parties  who  are 
entitled  to  notice,  under  the  provisions  of  the 
statute.  As  It  Is  not  shown  or  claimed  that 
the  statement  In  this  case  is  not  properly 
certified,  or  that  the  necessary  notices  were 
not  given  prior  to  its  certification,  it  follows 
that  the  grounds  stated  are  not  sufficient  to 
authorize  us  to  strike  out  the  statement  of 
facts.  But  It  does  not  follow  that  the  mat- 
ters stated  In  the  motion  should  be  entir^y 
disregarded.  AU  that  was  necessary, for  re- 
spondents to  do  In  this  Instance  was  to  call 
the  attention  of  the  court,  In  their  brief,  to 
the  facts  alleged  in  their  motion;  but,  as  we 
regard  the  substance  of  the  procedure  as 
more  Important  than  its  form,  we  have  treat- 
ed the  motion  as,  in  effect,  an  objection  to 
thfe  consideration  of  the  facts  embodied  in  the 
statement,  upon  the  grounds  therein  indicat- 
ed. Considered  as  objections  merely,  tbe 
points  made  In  tbe  motion  are  well  taken. 

To  the  findings  of  fact  and  conclusions  of 
law  filed  by  the  trial  court,  appellants  inter- 
posed general  objections,  without  specifying 
any  particular  part  or  parts  thereof  which 
they  claimed  were  not  Justified  by  the  evi- 
dence. As  some  of  the  findings  are  manifest- 
ly correct,  a  general  objection  to  the  whole 
thereof  Is  clearly  insufficient,  and  this  court 
Is  precluded  from  reviewing  any  questions 
of  fact  upon  which  such  findings  were  based. 
Sess.  Laws  1893,  pp.  112,  113,  IS  2,  3,  7;  Id. 
p.  130,  §  21;  Rice  v.  Stevens,  9  Wash.  298, 
37  Pac.  440.  And,  this  being  so,  tbe  only 
question  to  be  determined  Is  whether  the  con- 
clusions of  law  and  the  Judgment  appealed 
from  are  warranted  by  tbe  facts  found  by 
tbe  court 

It  is  stated.  In  substance,  In  tbe  findings 
of  fact,  that  tbe  land  in  controversy  was  pur- 
chased from  the  United  States  <»i  August  3, 
1870,  by  one  Emma  F.  Doyle,  who,  on  De- 
cember 13, 1870,  conveyed  the  same  by  war- 
ranty deed  to  the  plaintiff  Leroy  H.  Briggs 
and  to  Benjamin  Flint  and  Thomas  T.  Mi- 
nor; that,  on  said  last-mentioned  date,  Ben- 
jamin Flint  and  plaintiff  Thomas  Flint  and 
Llewellyn  Bixby  were  copartners,  doing  busi- 
ness under  tbe  firm  name  and  style  of  Flint, 
Bixby  &  Go>;  that  on  October  3,  1881,  Ben- 
jamin Flint,  one  of  tbe  members  of  said  firm, 
died,  and  the  above-named  Thomas  Flint  and 
Llewellyn  Bixby   were  the  surviving  part- 
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nere  of  said  firm  of  Flint,  Bixby  &  Co.;  that 
the  undivided  one-third  interest  in  and  to  the 
said  land,  which  stood  in  the  name  of  Ben- 
jamin FMnt,  was  purchased  with  the  money 
of  the  firm  of  Flint,  Bixby  &  Ck).,  and  was 
the  property  of  said  firm;  that  the  copartner- 
ship affairs  of  said  firm  have  never  been  ad- 
justed or  settled,  and  said  undivided  one- 
thii-d  interest  in  said  land  was  purchased  by 
Benjamin  Flint  for  said  firm,  and  was  firm 
property;  that,  by  mesne  conveyances,  the 
plaintiffs  William  J.  Hannegan  and  Thomas 
P.  Hanne^n  have  become  the  owners  in  fee 
simple  of  an  undivided  one-third  Interest  in 
and  to  the  said  real  estate;  that  the  plain- 
tiffs W.  J.  Hannegnn,  Thomas  P.  Hannegan, 
and  Thomas  Flint,  and  Llewellyn  Bixby,  as 
the  surviving  partners  of  the  firm  of  Flint, 
Bixby  &  Co.,  and  Lieroy  H.  Biiggs,  are  the 
owners  In  fee  simple  of  the  whole  of  the  said 
premises  and  property,  and  are  tenants  in 
common  of  the  whole  thereof.  Some  of  these 
matters  stated  as  facts.  It  will  be  observed, 
are  really  conclusions  of  law.  There  are  gome 
other  findings  in  the  record,  but  they  are  not 
material  to  the  determination  of  this  case; 
for,  if  the  judgment  is  warranted  by  the 
findings  above  set  forth.  It  must  be  afliirmed, 
and.  if  not,  it  must  be  reversed,  iiTesttectlve 
of  the  additional  findings  made  by  the  court. 
It  was  found  by  the  court,  and  is  conced- 
ed, tliat  the  legal  title  to  an  undivided  one- 
third  interest  in  this  property  stood  In  the 
name  of  Benjamin  Flint  at  the  time  of  his 
death,  and  there  is  no  claim  or  pretense  made 
by  respondents  that  Thomas  Flint  and  Llew- 
ellyn Bixby  have  any  Interest  in  the  prem- 
ises, except  as  surviving  members  of  the 
firm  of  Flint,  Bixby  &  Co.  It  is  claimed, 
however,  by  respondents,  that  the  title  of 
Benjamin  Flint  on  bis  death  vested  in  his 
copartners,  and  that  the  latter,  by  operation 
of  law,  became  the  absolute  owners  of  his 
share  of  the  property;  and  such  was  the 
view  of  the  court,  as  evidenced  by  its  find- 
ings. But,  whatever  may  be  the  equities  of 
these  surviving  partners  in  respect  to  the  in- 
terest of  Benjamin  Flint,  deceased,  in  this 
land,  we  think  they  cannot  claim  a  legal  title 
to  it  simply  as  surviving  membera  of  a  firm 
of  which  he  was  also  a  member.  At  law 
there  is  no  survivorship  of  partnership  real 
property,  as  the  legal  title  of  a  deceased  part- 
ner descends  to  his  heirs  at  law.  Such  heirs, 
however,  talte  the  title  subject  to  the  debts 
of  the  firm,  and  hold  it  in  trust  for  the  firm. 
T.  Pars.  Partn.  $  274,  and  note;  Shields  v. 
Fuller,  (!5  Am.  Dec.  300,  note.  The  interest, 
then,  of  the  surviving  partner  in  partnership 
real  estate.  Is,  in  any  event,  merely  an  equit- 
able one,  and  therefore  the  Interest,  If  any, 
of  respondents  Flint  and  Bixby  in  these  prem- 
ises, is  an  equitable,  and  not  a  legal,  interest. 
The  court,  however,  decreed  that  they  were 
owners  In  fee,  as  tenants  In  common  with  the 
other  respondents.  But,  as  no  one  can  pos- 
sibly be  an  owner  of  land  in  fee  who  has  not 
the  legal  title,  it  necessarily  follows  that  the 


decree  Is  erroneous.  If  the  Interest  held  by 
the  deceased  partner  was,  in  fact,  purchased 
with  partnership  funds,  and  for  partnership 
purposes,  and  was  partnership  property,  the 
surviving  partners,  by  an  appropriate  appli- 
cation to  a  court  of  equity,  can  secure  a  con- 
veyance to  themselves  of  such  portion  of  the 
premises  as  they  are  Justly  entitled  to;  and 
until  they  do  so,  or  acquire  the  title  in  some 
other  way,  they  cannot  maintain  an  action 
like  the  one  at  bar.  They  allege  ownership 
In  fee,  but  the  facts  show  that  they  are  en- 
titled, at  most,  to  a  mere  equitable  Interest. 
In  this  state  the  surviving  members  of  a  part- 
nership are  not  even  entitled  to  the  custody 
and  control  of  the  partnership  property,  as 
such  property  Is  here  subject  to  administra- 
tion by  the  "administrator  of  the  partner- 
ship," and  lie  is  entitled  to  the  exclusive  cus- 
tody thereof.  Code  Proc.  {  947  et  seq.  The 
authorities  cited  by  respondents,  as  sustain- 
ing a  contrary  doctrine,  are  therefore  not  ap- 
plicable under  the  laws  of  this  state.  The 
Judgment  Is  reversed. 

SCOTT,  DUNBAR,  and  GORDON,  JJ.,  con- 
cur. 


02  Wash.  112> 

IRWIN  V.  OLYMPIA  WATERWORKS  et  al. 

(Snprem«f  Court  of  Washington.     June  11, 
1895.) 

Appeal,  —  Faildre  to  Except  to  Fijtdinos— No- 
tice OF  FiLINO   FiNDIXOS— GbKEBAI, 
EXCEJTIOSS. 

1.  Under  Laws  1893,  p.  130,  S  21,  providins 
that  any  quk-Btions  of  fact  or  of  law  decided  upon 
trials  by  the  court  or  by  referees  may  be  review- 
ed when  exceptions  to  the  findings  of  fact  or  to 
the  conclusiona  of  law  or  both  liave  been  taken, 
and  that  the  evidence  of  facts  shown  by  the  bill 
of  exceptions  or  statement  of  facts  shall  be  ex- 
aminiMl  by  the  supreme  court  de  novo  so  far  as 
the  findings  of  fact  thereon  shall  have  been  ex- 
cepted to,  the  supreme  court  cannot  review  find- 
ings of  fact  or  conclufsions  of  law  to  which  no  ex- 
coptions  have  been  taken. 

2;  The  only  ^ect  of  not  giving  notice  of  fil- 
ing of  findings  of  fact  and  conclusions  of  law, 
as  required  by  Laws  1893,  p.  112,  §  3.  is  to  ex- 
tend appellant's  time  within  wliich  to  file  his  ex- 
ceptions to  such  findings  and  conclusions  to  five 
days  from  the  time  he  receives  the  notice,  but  it 
does  not  entitle  appellant  to  review  on  ap|)enl 
findincs  of  fact  and  conclusions  of  law  not  ex- 
cepted to. 

3.  Where,  aftei  the  judge  orally  announced 
his  findings  of  fact  and  conclusions  of  law.  appel- 
lant generally  excei>ted  to  all  of  them,  and  tlie 
findings  and  conclusions  were  thereafter  reducwl 
to  writing,  and  some  of  them  were  nnquestion. 
ably  correct,  appellant's  exception  will  not  be  con- 
sidered on  at^>eal. 

Appeal  from  superior  court,  Thurston  coun- 
ty; Mason  Irwin,  Judge. 

Action  by  John  Irwin  against  the  Olympl.i 
Waterworks  and  others  to  quiet  title.  Judg- 
ment was  rendered  for  defendants,  and  plain- 
t'ff  appeals.    Affirmed. 

W.  I.  Agnew  (T.  L.  Stiles,  of  counsel),  for 
appellant.  A.  F.  Burleigh,  T.  A.  Gamble, 
and  Daniel  Gaby,  for  respondents. 
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SCOTT,  J.  This  acOon  was  brought  to  qui- 
et title  to  the  east  half  of  a  certain  donation 
land  claim  situate  in  Thurston  county,  by 
appellant,  who  claimed  to  be  the  owner  in 
fee.  The  court  found  in  favor  of  the  re- 
spondents, and  this  appeal  was  taken.  The 
respondents  contend  that  this  court  cannot 
enter  Into  an  examination  of  the  evidence  In- 
troduced In  said  cause,  and  that  the  judg- 
ment must  be  afflrmed,  because  the  findings 
of  fact  and  conclusions  of  law  were  not  ex- 
cepted to  by  the  appellant.  Appellant  con- 
tends that  respondents  are  not  in  a  position 
to  urge  this  objection,  for  the  reason  that  no 
notice  was  served  on  him,  as  provided  for  by 
section  3,  p.  112,  Laws  1893,  it  being  contend- 
ed that  the  findings  of  fact  and  conclusions 
of  law  were  filed  and  the  decree  entered  In 
the  absence  of  appellant,  as  to  which  matter 
the  record  Is  silent  In  Rice  v.  Stevens,  9 
Wash.  298,  37  Pac.  440,  this  court  held  that 
there  must  be  exceptions  to  the  findings  of 
fact  and  conclusions  of  law  presented  to  this 
court  for  review,  and  we  are  of  the  opinion 
that,  under  the  legislation  relating  to  appeals 
to  this  court,  especially  section  21,  p.  130, 
Laws  1893,  which  provides  that:  "Any  ques- 
tions of  fact  or  of  law,  decided  upon  trials 
by  the  court  or  by  referees.  In  either  legal 
or  eqjiltable  causes,  may  be  reviewed,  when 
exceptions  to  the  findings  of  fact  or  to  the 
conclusions  of  law,  or  both,  have  been  du- 
ly taken,  by  either  party  and  sent  up  In 
the  record  on  appeal;  and  in  actions  legal 
or  equitable,  tried  by  the  court  below  without 
a  Jury,  wherein  a  statement  of  facts  or 
bill  Of  exceptions  shall  have  b^n  certified, 
the  evidence  of  facts  shown  by  such  bill  of 
exceptions  or  statement  of  facts  shall  be 
examined  by  the  supreme  court  de  novo, 
so  for  as  the  findings  of  fact  or  a  refusal 
to  make  findings  based  thereon  shall  have 
been  excepted  to,  and  the  cause  shall  be 
determined  by  the  record  on  appeal,  includ- 
ing such  exceptions  or  statement,"— we  are 
precluded  from  entering  Into  any  Investi- 
gation of  the  findings  of  fact  or  ccmcluslons 
of  law  made  by  the  lower  court,  except  as 
the  same  are  excepted  to  by  the  party  appeal- 
ing; that  such  exceptions  form  the  basis  of 
the  appeal  in  that  respect,  and  are  necessary 
to  warrant  any  investigation  thereof.  The 
fact  that  notice  of  the  filing  of  the  findings 
of  fact  and  conclusions  of  law  was  not  served 
on  appellant  could  not  operate  to  change  the 
.law  regulating  appeals  In  this  particular. 
The  only  effect  that  the  want  of  such  notice 
could  have  would  be  to  extend  the  time  with- 
in which  the  appellant  could  file  his  excep- 
tions to  five  days  from  the  time  he  received 
notice.  In  this  case  the  appellant  took  notice 
of  the  action  of  the  court  in  the  premises  by 
appealing  therefrom,  and  the  only  question 
we  can  consider  under  the  state  of  the  rec- 
ord Is  whether  the  decree  rendered  by  the 
court  is  warranted  by  the  findings,  and  we 
are  of  the  opinion  that  It  is  so  warranted. 

The  defense  In  tbis  case  was  based  upon 


two  grounds.  One  was  an  alleged  title  de- 
rived under  and  by  virtue  of  a  certain  exe- 
cution sale.  The  appellant  has  attacked  the 
validity  of  the  judgment  upon  which  the  exe- 
cution was  Issued,  contending  that  the  court 
never  had  jurisdiction  of  the  person  of  the 
defendant  therein.  The  finding  in  this  re- 
spect, however,  is  as  follows:  "That  on  the 
3d  day  of  May,  1864,  a  judgment  was  recov- 
ered against  the  said  Enoch  H.  Wilson,  in 
the  district  court  of  the  Second  judicial  dis- 
trict of  the  territory  of  Washington,  holding 
terms  at  Olympla,  W.  T.,  for  the  sum  of  four 
hundred  dollars  and  costs,  In  a  certain  action 
of  debt,  then  pending  In  said  court,  wherein 
one  Henry  Roeder  was  plaintiff  and  the  said 
Enoch  H.  Wilson  and  another  were  defend- 
ants, in  which  action  the  said  Enoch  H.  Wil- 
son voluntarily  appeared,  filed  his  answer, 
and  made  defense.  That  said  judgment  was 
so  recovered  and  entered  of  record  on  the  said 
3d  day  of  May,  1804.  That  afterwards,  to 
wit,  oii  the  25th  day  of  January,  1868,  and 
while  said  judgment  was  in  full  force  and 
wholly  unsatisfied,  execution  was  Issued 
thereon  to  the  sheriff  of  said  county,  and  by 
him  was  duly  levied  upon  aJl  the  right, , title, 
interest,  and  estate  of  the  said  Enoch  H. 
Wilson  of.  In,  and  to  said  donation  claim, 
and  the  lands  described  In  the  complaint  In 
this  action,  and  the  same  were  duly  sold  by 
the  sheriff  on  the  7th  day  of  March,  1808,  to 
Thornton  F.  McElroy,  purchaser  at  said  sale, 
for  the  sum  of  three  hundred  a'nd  fifty 
($350.00)  dollars.  That  said  sale  was  duly 
reported  to  and  confirmed  by  said  district 
court,  and  the  proceeds  thereof  were  applied 
towards  the  satisfaction  of  said  judgment; 
and  that  on  the  1st  day  of  June,  1868,  the 
said  sheriff  executed  and  delivered  his  deed 
to  the  said  Thornton  P.  McElroy,  In  pursu- 
ance of  said  sale  and  order  of  confirmation, 
conveying  to  him,  the  said  Thornton  F.  Mc- 
Elroy, all  right,  title,  Interest,  and  estate  of 
the  said  Enoch  H.  Wilson,  of.  In,  and  to  the 
said  donation  claim  described  in  the  com- 
plaint That  on  the  5th -day  of  February, 
1869,  the  sheriff's  deed  was  duly  recorded  In 
the  auditor's  ofilce  of  said  Thurston  county. 
That  neither  the  aforesaid  judgment  nor  any 
of  the  proceedings  under  the  same  have  ever 
been  reversed,  modified,  or  set  aside.  That 
from  the  date  of  said  sheriff's  sale  the  said 
Thornton  P.  McElroy  was  generally  reputed 
to  be  the  owner  of  the  land  In  controversy. 
That  at  said  time,  and  for  a  long  time  sub- 
sequent thereto,  the  land  was  of  little  value. 
That  recently,  and  prior  to  the  commence- 
ment of  this  action.  It  has  greatly  appreciated 
in  value."  The  judgment  also  recited  that 
the  defendant  had  been  duly  served.  It  ap- 
I)eared  from  the  files  In  the  cause,  however, 
that  some  months  prior  to  the  rendition  of 
the  judgment  there  had  been  an  attempted 
service  upon  the  defendant  by  publication, 
which  was  defective,  and  no  other  or  differ- 
ent service  was  shown;  and  It  la  contended 
that  the  answer  could  not  confra  Jurisdiction, 
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as  the  Judgment  purported  to  be  one  in  de- 
fault for  not  answering.  The  finding,  how- 
ever, was  sufficient  to  show  a  valid  jttdgment, 
and  it  was  complete  in  other  respects  down 
to  a  sale  of  the  premises  and  the  eonflrmatlon 
thereof;  and,  as  It  was  not  excepted  to,  it 
must  stand. 

The  other  ground  of  defense  was  based  on 
adverse  possession,  and  as  to  this  the  court 
found:  "That  the  defendants  claim  title  from 
the  said  Thornton  F.  McElroy  by  mesne  con- 
veyances duly  executed  and  recorded,  as 
shown  by  the  copies  in  evidence,  and  that 
ever  since  the  execution  of  the  sheriff's  deed 
(June  1, 1808),  the  said  Thornton  P.  McEIroy, 
and  those  claiming  under  him  by  deeds  of 
conveyance  duly  executed  and  recorded,  have 
been  in  the  actual,  open,  notorious,  and  ex- 
clusive possession  of  the  east  half  of  said 
donation  claim  under  color  and  claim  of  title 
in  good  faith,  and  have  continuously  exer- 
cised acts  of  ownership  and  dominion  over 
the  same,  holding  and  claiming  the  same  ad- 
versely to  all  other  persons.  That  during 
all  of  the  time  and  times  aforesaid,  these  de- 
fendants, and  those  under  whom  tliey  claim 
title,  have  paid  the  taxes  on  said  land,  and 
continuously  exercised  the  usual  acts  of  own- 
ership and  dominion  over  the  same,  to  the 
exclusion  of  all  others.  That  said  acts  of 
ownership  consisted  in  cutting  and  removing 
from  said  land  piles,  spars,  sawlogs,  and 
firewood,  constructing  roads  thereon,  paying 
taxes  thereon,  selling  and  conveying  portions 
thereof  by  deeds  duly  recorded  in  the  audit- 
or's office  of  said  county,  and  exercising  con- 
tinuous and  exclusive  dominion  over  the  same 
under  claim  and  color  of  title  for  more  than 
twenty  years  prior  to  the  commencement  of 
this  action.  That  during  all  of  the  time  since 
.Tune  1,  18C8,  the  east  half  of  said  donation 
claim,  and  every  part  thereof,  has  been  In 
tlie  continuous  and  uninterrupted  adverse 
possession  of  the  said  Thornton  F.  McElroy, 
and  those  claiming  under  him,  by  deeds  of 
conveyance  duly  executed  and  of  record  in 
the  auditor's  office  of  the  county  of  Thurs- 
ton, Washington,  and  that  said  lands  are  now 
in  such  adverse  possession.  That  from  the 
date  of  said  sberiCt's  deed  until  his  death,  In 
1873,  the  said  Enoch  H.  Wilson  never  assert- 
ed or  claimed  any  intei-est,  title,  or  estate  in 
said  donation  claim,  or  any  part  thereof,  nor 
h&A  be  been  in  possession  thereof,  or  paid 
any  taxes  thereon,  or  exercised  any  acts  of 
ownership  over  the  same.  That  there  is  no 
evidence  tending  to  show  that  Robert  Irwin, 
who  died  in  1874,  ever  asserted  or  claimed 
any  interest  or  estate  In  the  land  in  contro- 
versy, or  paid  any  taxes  thereon,  or  exercised 
any  acts  of  ownership  over  the  same;  or  that 
the  plalntifT  or  any  of  his  alleged  grantore 
ever  did  so."  It  is  insisted  that  there  was 
no  evidence  to  support  this  finding,  but.  In 
the  absence  of  any  exception  thereto,  we  can- 
not examine  the  record  as  to  proofs,  and 
must  accept  the  finding  as  it  stands,  and 
this  defense  was  in  itself  sufficient  to  author- 


ize the  rendition  of  the  decree  in  favor  of 
the  defendants. 

It  was  also  contended  by  appellant  that  he 
did  in  fact  except  to  the  findings.  This  con- 
tention is  based  on  a  supplemental  tran- 
script, which  the  respondents  urge  we  cannot 
consider;  but  it  is  sufficient  to  say,  without 
determining  the  regularity  of  Its  presentment, 
that  the  matters  therein  contained  are  Insuf- 
ficient, if  admissible,  to  avoid  the  objection 
raised,  as  it  is  only  claimed  thereby,  in  sub- 
stance, that  at  the  conclusion  of  the  argu- 
ment the  judge  announced  orally  what  his 
findings  of  fact  and  conclusions  of  law  would 
be,  and  thereupon  appellant's  attorney  orally 
took  a  general  exception  to  all  of  them.  The 
findings  were  thereafter  regularly  reduced  to 
writing,  but  no  further  or  other  exception 
was  taken.  Some  of  the  findings  were  un- 
questionably correct,  and  a  general  objection 
to  all  of  them  was  insufficient  Hannegaii 
T.  Roth  (decided  June  3,  1895)  40  Pac.  638. 
The  objection  of  respondents  to  the  consider- 
ation of  the  findings  of  fact  and  conclusions 
of  law,  except  as  stated,  is  well  taken,  and 
necessitates  an  affirmance  of  the  judgment 

HOYT,  C.  J.,  and  DUNBAR  and  ANDERS, 
JJ.,  concur. 


(55  Kan.  378) 
^\ITHROW  V.  CITIZENS'  BANK  OF  KAN- 
SAS CITY. 
/Supreme  Court  of  Kansas.     Jnne  8,  1895.) 
Unrscorded  Cbattel  Houtoage  —  Validity  a. 
agaikst  assionre  of  mortoaook. 
An  unrecorded  chattel  mortgage  exeeutod 
by  nn   insolvent  debtor  is  void  aa  against  the 
claim  of  an  assignee  for  the  benefit  of  creditors 
who  obtains  possession  nndcr  the  assignment  of 
the  mortgaged  property  prior  to  the  recording  of 
the  mortgage.     Chapin  v.  Jenkins,  31  Pac.  108-i, 
50  Kan.  385,  followed. 
(Syllabus  by  the  Court) 

Error  from  district  court, "Wyandotte  coun- 
ty; O.  L.  Miller.  Judge. 

Action  by  the  Citizens'  Bank  of  Kansas 
City  against  C.  D.  WIthrow,  assignee,  and 
others.  From  the  judgment  rendered,  defend- 
ant assignee  brings  error.    Reversed. 

Getty  &  Hutchlngs,  for  plaintiff  In  error. 
Scroggs  &  Gibson,  for  defendant  in  error. 

ALLEN,  J.  So  much  of  the  facts  as  are  nec- 
essary to  an  undei'standlng  of  tlie  point  decid- 
ed by  this  coMt  are  as  follows:  On  the  11th 
day  of  December,  1880,  John  Beaton,  one  of  the 
defendants,  executed  a  chattel  mortgage  to 
the  Citizens'  Bank  of  Kansas  City,  Kan.,  on  a 
stock  of'  mei-candlse  in  Kansas  City,  Kan., 
to  secure  the  payment  of  $4,200  and  interest. 
This  mortgage  was  not  recorded  until  De- 
cemlior  16th.  On  the  14th  of  the  same  montli, 
after  the  execution,  but  prior  to  the  recording, 
of  the  chattel  mortgage,  Beaton  made  a  gen- 
eral a.ssignment  for  the  benefit  of  all  his  cred 
iters  to  the  plaintiff  in  error,  who  took  im- 
mediate possession  of  the  property.     The  only 
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question  we  deem  It  necessary  to  consider  is 
whether  the  assignee  can  take  advantage  of 
the  failure  of  the  bank  to  record  its  mort- 
gage. The  district  court  held  tliat  it  could 
not  There  are  authorities  which  sustain  its 
decision.  In  the  case  of  Chapin  y.  Jenkins, 
50  Kan.  3So,  31  Pac.  1084,  decided  since  the 
case  before  us  was  tried  in  the  district  court. 
It  was  held  that  an  assignee,  as  the  repre- 
sentative of  all  the  creditors,  could  attack  a 
chattel  mortgage  on  the  ground  that  it  was 
fraudulently  executed  by  his  assignor.  It  was 
held  in  that  case  that  the  assignee  of  an  hi- 
sulvent  debtor  is  not  merely  the  representa- 
tive of  the  debtor,  but  is  a  trustee,  acting  on 
behalf  of  the  creditors.  By  section  9  of  chap- 
ter 68  of  the  General  Statutes  of  1889  it  is 
provided:  "Every  mortgage  or  conveyance 
intended  to  operate  as  a  mortgage  of  personal 
property,  which  shall  not  be  accompanied  by 
an  immediate  delivery,  and  be  followed  by 
tCn  actual  and  continued  change  of  possession 
of  the  things  mortgaged,  shall  be  absolutely 
void  as  against  the  creditors  of  the  mortgag- 
or, and  as  against  subsequent  purchasers  and 
mortgagees  in  good  faith,  unless  the  mort- 
gage, or  a  true  copy  thereof  shall  be  forth- 
with deposited  in  the  office  of  the  register  of 
deeds  In  the  county  where  the  property  shall 
then  be  situated,  or  if  the  mortgagor  be  a 
resident  of  this  state  then  of  the  county  of 
which  he  shall  at  the  time  be  a  resident." 
By  the  deed  of  assignment  the  title  to  the 
debtor's  property  vested  in  the  assignee  for 
the  benefit  of  all  his  creditoi's  in  proportion 
to  the  amount  of  their  respective  claima  The 
rights  of  the  creditors  to  a  pro  rata  distribu- 
tion of  the  debtor's  estate  attached  when  tne 
assignment  was  made  and  the  property  de- 
livered to  the  assignee.  The  statute  declares 
the  unrecorded  mortgage  void  as  against  the 
creditors.  It  Is  therefore  void  as  against  an 
assignee  who  is  the  representative  of  all  of 
them.  Brlgham  v.  Jones,  48  Kan.  165,  30 
Pac.  113;  Chapin  v.  Jenkins,  supra.  The 
Judgment  is  revei-sed  for  further  proceedings 
in  accordance  with  the  views  above  expressed. 
All  the  Justices  concurring. 


155  Kan.  381) 

WALKER  v.  COLEMAN  et  si. 

(Supreme  Court  of  Kansas.     June  8,  1895.) 

Removal  of  Causes— New  Tkial — Mlscoxdcct 

OP  JlIDOE. 

1.  The  mere  fnct  that  the  defendant  is  a 
United  Srates  marshal  justifying  under  a  writ 
of  attachment  issued  from  the  federal  court  for 
this  district,  does  not  confer  upon  him  any  right 
of  removal  of  the  cause  to  that  court 

2.  Where  the  judge,  during  the  progress  of 
i  trial  before  a  jury,  assails  one  of  the  counsel 
for  defendant  with  offensive  language,  and  such 
as  to  imply  that  he  is  an  intruder  in  court  and 
this  hearing  of  the  judge  probably  had  an  in- 
fluence upon  the  jury  prejudicial  to  the  defend- 
ant, and  the  verdict  was  against  him,  a  new  trial 
should  be  granted  on  the  ground  of  irregularity 
In  the  procetKlings  of  the  court 

(Syllabus  by  the  Ck>urt) 


Error  from  court  ot  common  pleas,  Sedg- 
wick county;  Jacob  Balderston,  Judge. 

Action  by  R.  R.  C!oleman  and  C.  T.  Lyndi 
against  R.  L.  Walker.  Plaintiffs  had  Judg- 
ment, and  defendant  brings  error. "  Reversed. 

The  defendants  here  were  the  plaintiffs  In 
the  court  below,  and  the  action  was  brought 
to  recover  the  value  of  a  stock  of  goods  al- 
leged to  have  been  unlawfully  taken  by  the 
defendant  below,  who  is  plaintiff  In  error, 
and  will  be  hereafter  called  the  defendant 
Trial  had  at  May  term,  1890.  Verdict  and 
judgment  for  plaintiffs  for  ^,896.86  and 
costs,  and  the  defendant  brings  the  case  to 
this  court  for  review. 

The  defendant  In  due  time  filed  an  applica- 
tion to  remove  the  cause  to  the  circuit  court 
of  the  United  States  for  the  district  of  Kan- 
sas, on  the  ground  that  In  taking  the  stock 
of  goods  he  was  acting  as  marshal  of  the 
United  States  for  the  district  of  Kansas  un- 
der the  orders  of  the  circuit  court  of  the  United 
States  for  said  district,  by  virtue  of  an  attach- 
ment Issued  from  said  circuit  court  in  an  ac- 
tion wherein  Tootle,  Hosea  &  Co.  were  plain- 
tiffs and  T.  H.  Lynch  was  defendant,  and 
that  all  his  acts  In  relation  to  the  taking  of 
the  said  property  were  In  the  strict  and  di- 
rect line  of  his  duties  as  such  United  States 
marshal,  and  that  the  suit  arises  under  the 
laws  of  the  United  States  by  reason  of  the 
foregoing  facts.  The  lawyers  actively  par- 
ticipating in  the  trial  were  W.  E.  Stanley,  of 
Wichita,  for  the  plaintiffs,  and  George  W. 
Adams,  of  Wichita,  and  H.  0.  Solomon,  of 
Atchison,  for  the  defendant  During  the  trial 
the  judge  took  occasion  to  reprimand  the  at- 
torneys for  the  defendant  on  several  occa- 
sions. After  a  question  upon  the  admissibil- 
ity of  evidence  as  to  the  value  of  certain  real 
estate  bad  been  argued,  the  following  collo- 
quy took  place  between  the  court  and  coun- 
sel: The  judge,  having  an  open  book  In  his 
hand,  said:  "Here  Is  some  good  law  [read- 
ing] :  'A  lawsuit  is  not  a  game  to  be  won  or 
lost  by  sharp  practice  and  shuffling  devices. 
The  part  of  judicial  Investigation  Is  to  ascer- 
tain the  facts,  not  to  suppress  them.'  Ad- 
ams: What  has  that  got  to  do  with  this 
case?  Court:  I  read  that  for  the  benefit  of 
the  attcrneys  for  the  defendant.  Adams:  We 
objet't  to  that,  ai^d  desire  the  stenographer  to 
take  it  down,  and  note  our  exception  to  It. 
Stanley:  I  object  to  that  golngdown  In  the  rec- 
ord. It  It  not  a  proper  thing  to  go  Into  the  rec- 
ord. It  Is  not  part  of  the  case.  CJoml:  The 
gentleman  from  Hogtown  [referring  to  Mr. 
Solomon]  may  do  very  well  up  In  bis  town, 
but  it  will  learn  him  a  few  lessons  when  he 
comes  down  here.  We  can  try  our  lawsuits. 
Solomon:  I  suppose  I  am  privileged  to  come 
here  if  I  wish  to.  Ourt:  Yes,  but  I  think 
you  belong  In  Missouri  properly.  You  should 
have  located  in  Missouri.  There  Is  where 
you  made  a  mistake.  Solomon:  I  have  al- 
ways lived  In  Kansas,  and  have  practiced 
law  here  for  a  number  of  years.  Court: 
You  made  a  mistake^    Adams:   Mr.  Stenog- 
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rapber,  note  onr  exceptions  to  the  remarks 
of  the  conrt.  Solomon:  I  have  not  had  a 
word  to  say  In  court  In  any  part  ot  the  case, 
and  have  tried  to  conduct  myself  courteously 
with  the  court.  Court:  If  you  kept  still,  It 
would  not  be  so  bad;  but  you  keep  egging 
him  on  all  the  time.  I  can  see.  We  could 
possibly  get  along  with  him,  but  you  delay 
the  case.  Proceed  with  the  case.  You  will 
have  to  show  the  market  value  of  the  prop- 
erty first." 

Adams  &  Adams  and  H.  C.  Solomon,  for 
plaintiff  in  error.  W.  B.  Stanley,  for  defend- 
ants in  error. 

MARTIN,  C.  J.  (after  stating  the  facts). 
1.  The  application  to  remove  the  cause  to  the 
United  States  circuit  court  for  the  district  of 
Kansas  was  properly  overruled.  The  mere 
fact  that  the  defendant  was  a  United  States 
marshal,  justifying  under  a  writ  of  attach- 
ment issued  from  the  federal  court,  did  not 
confer  upon  him  any  right  of  removal  under 
the  several  acts  of  congress  relating  to  that 
subject  The  order  of  attachment  was  Is- 
sued under  the  laws  of  the  state  of  Kansas, 
the  federal  courts  having  concurrent  juris- 
diction with  the  state  couits  in  certain  cases; 
but  no  federal  question  could  arise  upon  the 
pleadings  nor  upon  the  petition  for  removal, 
and  it  was  not  claimed  that  the  parties  to 
this   suit  were  citizens  of  different  states. 

2.  The  record  discloses  that  the  attorneys 
tried  the  case  with  reasonable  fairness  and 
courtesy  as  between  themselves,  and  we  see 
little  or  no  cause  for  the  apparent  exaspera- 
tion of  the  trial  judge  against  the  attorneys 
for  the  defendant,  and  particularly  against 
Mr.  Solomon.  Mr.  Adams  took  the  leading 
part  on  that  side  of  the  case,  and  Mr.  Solo- 
mon had  little  to  say.  He  resided  in  a  dis- 
tant place,  and  the  trial  judge  seems  to  have 
considered  him  In  the  light  of  an  intruder. 
Presumably  neither  Mr.  Solomon  nor  Mr.  Ad- 
ams had  any  interest  in  the  result  of  the 
suit,  except  such  as  properly  arises  from  the 
relation  of  attorney  and  client  The  rights 
of  the  parties  to  the  action  were  the  proper 
subject  of  consideration  by  the  court,  and 
those  rights  ought  not  to  be  prejudiced  by 
any  ill  feeling  of  the  trial  judge  against  coun- 
sel. In  the  case  of  Cronkhite  v.  Dtckerson, 
51  Mich.  177,  16  N.  W.  371,  it  is  held  that 
"judges  must  take  great  care  to  say  nothing 
In  the  hearing  of  the  jurors,  while  a  case  is 
progressing,  which  can  possibly  be  construed 
to  the  prejudice  of  either  party,"  and  the 
judgment  was  reversed  because  of  an  unfa- 
vorable suggestion  of  the  trial  judge,  the  re- 
viewing court  saying,  "It  is  impossible  to  tell 
to  what  extent  the  defendant's  rights  may 
tiave  been  prejudiced  by  the  remarks."  And 
In  Wheeler  v.  Wallace,  53  Mich.  355,  356,  361, 
19  N.  W.  33,  it  was  decided  that  "error  will  lie 
on  the  demeanor  of  the  trial  judge.  If  it  be 
fluch  as  to  prevent  a  fair  trial,  or  prejudice 
the  case  upon  the  facts  before  the  jury,"  and 
v.40F.no.9— 41 


that  it  is  lmproi>er  for  him  to  reflect  upon  the 
capacity  and  memory  of  counsel  to  whom 
clients  have  intrusted  their  interests,  and  the 
judgment  was  reversed  for  this  cause  among 
others.  "Irregularity  In  the  proceedings  of 
the  court,  •  •  *  or  abuse  of  discretion  by 
which  the  party  was  prevented  from  having 
a  fair  trial,"  Is  one  of  the  grounds  specified 
in  section  806  of  the  Code  for  a  new  trial, 
and  this  was  assigned  in  the  motion  of  the 
defendant  for  a  new  trial,  and  is  renewed  In 
the  petition  in  error  here.  An  examination 
of  the  record  leads  us  to  the  conclusion  that 
the  defendant  was  probably  prejudiced  by 
the  conduct  and  bearing  of  the  trial  judge 
towards  counsel.  We  think  that  some  of  the 
answers  of  the  jury  to  particular  questions 
of  fact  are  against  the  evidence,  and  too  fa- 
vorable to  the  plaintiffs,  and  this  indicates 
that  the  Jury  may  have  been  influenced  un- 
favorably to  the  defendant  by  the  bearing  of 
the  trial  judge  and  his  prejudice  against 
counsel.  The  judgment  will  be  reversed,  and 
the  cause  remanded  to  the  district  court  of 
Sedgwick  county  for  a  new  trial.  All  the 
Justices  concurring. 


(SS  Kan.  344) 

MISSOURI  PAC.  RY.  CO.  v.  JOHNSON. 

(Supreme  Court  of  Kansas.     June  8,  1895.) 

Proof  or  Agency  —  Declarations  of  Agent  — 

Injcrt  to  Passengbk— Kdlimos  on  Evidence. 

1.  Agency  cannot  be  proven  merely  by  the 
declarations  out  of  court  of  the  person  whose 
agency  is  claimed. 

2.  The  declarations  of  agents  and  employes, 
concerning  matters  as  to  whidi  they  have  no  an- 
thority  to  speak  for  the  master,  and  not  made 
in  connection  with  the  pprformance  of  any  duty, 
or  the  transaction  of  any  business  for  the  em- 
ployer, are  mere  hearsay,  and  inadmissible 
against  the  principni. 

3.  All  disputed  questions  of  fact  in  an  ac- 
tion to  recover  damages  for  personal  injuries,  are 
to  be  tried  and  determined  by  the  jury.  This 
court  does  not  weigh  testimony.  Where  there  is 
competent  testimony  tending  to  establish  a  de- 
fense, and  incompetent  testimony  has  been  offer- 
ed by  the  plaintiff  of  such  diaracter  as  to  be  like- 
ly to  inJlupnce  the  jury,  and  a  verdict  is  render- 
ed in  his  favor,  a  new  trial  must  be  ordered. 

(Syllabus  by  the  Court) 

Error  from  district  court,  Chautauqua  coun- 
ty;  M.  G.  Troup,  Judge. 

Action  for  personal  Injuries  by  William 
Johnson  against  the  Missouri  Pacific  Railway 
Company.  Plaintiff  had  Judgment,  and  de- 
fendant brings  error.    Reversed. 

J.  H.  Richards  and  C.  E.  Benton,  for  plain- 
tiff In  error.  McDermott  &  Johnson,  for  de- 
fendant In  error. 

ALLEN,  J.  On  the  2d  of  November,  1889, 
William  Johnson  purchased  a  ticket  from 
the  Missouri  Pacific  Railway  Company,  and 
took  passage  on  a  mixed  train  from  Peru 
to  Sedan.  The  car  In  which  he  was  riding 
was  thrown  from  the  track,  tipped  over,  and 
he  was  Injured.  This  action  is  prosecuted  to 
recover  damages  for  the  injuries  received. 
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Under  the  rule  declared  In  Railway  Co.  v. 
Walsh,  45  Kan.  653.  26  Pac.  45,  all  that  It 
was  necessary  for  the  plaintiff  to  prore,  In 
the  first  instance,  was  that  he  was  a  regular 
passenger  in  his  proper  place  in  the  car,  that 
the  car  was  thrown  from  the  track,  that  he 
was  injured,'  and  the  extent  of  his  injury. 
This  is  a  sufficient  showing  by  a  passenger 
to  establish  prima  facie  a  want  of  that  high 
degree  of  care  and  diligence  which  the  law 
imposes  on  railroad  companies  in  the  trans- 
portation of  passengers.  It  then  devolves  on 
the  company  to  show  that  the  accident  could 
not  have  been  prevented  by  the  exercise  of 
the  utmost  human  sagacity  and  foresight. 
Railway  Co.  v.  Hand,  7  Kan.  392.  In  this 
case  the  plaintiff  went  further,  and  his  coun- 
sel, in  making  hts  opening  statement  to  the 
Jury,  said  that  the  plaintiff  relied  wholly 
upon  the  allegation  that  the  defendant  was 
careless  and  negligent  and  unskillful  in  using 
In  said  train  a  defective  and  unsafe  car,  and 
thereby  caused  the  wreck.  The  specific  claim 
of  negligence  made  by  the  plaintiff  was  that 
a  freight  car  near  the  middle  of  the  train 
was  so  old  and  rotten  that  it  broke  in  two 
in  the  middle,  and  caused  the  derailment  of 
the  passenger  coach,  which  was  at  the  rear 
end  of  the  train.  It  was  claimed  that  the 
sills  of  the  freight  car  were  rotten.  The 
plaintiff  introduced  evidence  tending  to  sup- 
port his  claim.  It  is  an  undisputed  fact  that 
the  freight  car  d'd  break  in  two  near  the 
middle,  and  no  other  cause  for  the  accident  is 
suggested  than  something  connected  with 
this  freight  car.  It  was  contended,  however, 
by  the  defendant,  that  the  sills  of  the  car 
were  not  rotten,  but  sound;  that  the  car  did 
not  break  of  its  own  weight,  or  because  of 
the  small  load  it  contained,  but  that  by  rea- 
son of  some  hidden  defect,  which  a  careful 
examination  failed  to  disclose,  either  the 
front  trucks  slipped  hack  towards  the  mid- 
dle of  the  car,  or  in  some  other  way  it  was 
subjected  to  a  violent  wrench,  which  broke 
it  in  two.  Witnesses  on  behalf  of  the  de- 
fendant testified  that  they  examined  the  sills, 
and  that  they  were  sound.  There  was  evi- 
dence tending  to  show  that  the  broken  car 
came  from  Kansas  City  through  Osawato- 
m!e;  that  the  defendant  employed  a  number 
of  car  inspectors,  whose  duty  and  custom  it 
was  to  carefully  Inspect  the  cars  passing 
through  Osawatomie;  that  the  numbers  of 
all  defective  cars  were  entered  on  what  is 
called  a  "Bad  Order  Book,"  and  such  cars 
were  detained  for  repairs;  that  the  number 
of  this  car  did  not  appear  on  the  bad  order 
book.  It  was  also  shown  that  the  conductoi 
made  such  casual  inspection  of  the  cars  in 
his  train  as  It  Is  practicable  for  a  conductor 
to  make. 

The  court,  over  the  objection  of  the  defend- 
ant, allowed  the  plalntifC,  while  Introducing 
his  evidence  in  chief,  to  prove  that  one  Col- 
bum  had  come  to  him  at  two  different  times, 
and  talked  about  a  compromise  of  his  claim 
for  damages;  that  Colbum  said  be  was  ad- 


juster for  the  company.  There  was  no  di- 
rect evidence  that  Colbum  was  the  agent  of 
the  company,  and  his  declarations  as  to  sach 
agency  are  mere  hearsay.  Railway  Co.  v. 
Stults,  31  Kan.  752.  C.  P.  Day,  a  witness  tor 
the  plaintiff,  was  permitted  to  testify,  over 
objection,  that  the  conductor  of  the  train. 
Immediately  after  the  accident,  said:  "If 
these  damned  car  inspectors  would  pay  at- 
tention to  their  business  there  would  be  less 
wrecks."  W.  J.  Walton,  another  witness, 
testified  to  having  hauled  a  load  of  stuff  from 
the  wreck  for  one  Inglehart,  a  car  repairer 
of  the  defendant  at  Sedan;  tliat  Inglehart 
said  the  material  came  from  the  wrecked 
car,  and  also  said  "that  if  it  had  not  been  for 
that  rotten  car,  there  would  not  have  been 
any  wreck  there."  The  witness  also  testi- 
fied to  the  unsoundness  of  the  material  he 
liauled.  John  Foster  also  testified  to  sub- 
stantially the  same  statement  having  been 
made  by  Inglehart.  None  of  these  declara- 
tions of  employes  of  the  defendant  were 
made  in  connection  with  the  performance  of 
any  duty  for  the  defendant  They  were  not 
made  in  connection  with  the  transaction  of 
any  business  which  authorized  them  to  speak 
on  the  subject  of  what  caused  the  wreck. 
Their  statements  were,  therefore,  not  binding 
on  the  defendant,  nor  properly  admissible  in 
evidence  against  it.  Railway  Co.  v.  Stults, 
supra;  Donaldson  v.  Everhart,  50  Kan.  71S, 
32  Pac.  405;  Railway  Co.  v.  Pointer,  9  Kan. 
620;  Sanborn  v.  Railroad  Co.,  35  Kan.  292. 
10  Pac.  860;  Dodge  v.  Childs,  38  Kan.  526, 
16  Pac.  815.  It  is  not  seriously  claimed  that 
this  testimony  was  admissible,  but  it  is  urged 
that  the  plaintiff  proved  every  fact  necessai-y 
for  him  to  establish,  and  that  Inasmuch  as  it 
was  not  incumbent  on  blm  to  make  proof 
showing  the  particulars  in  which  the  rail- 
way company  was  negligent,  the  mere  fact 
of  his  having  offered  Incompetent  testimony 
for  that  purpose  is  not  prejudicial  to  the  de- 
fendant, and  must  therefore  be  disri^garded. 
This  claim  would  be  sound  If  there  were  no 
testimony  in  the  case  but  that  offered  by  the 
plaintiff.  If  the  plaintiff  had  sufilclently  es- 
tablished his  cause  of  action  by  compet«it 
testimony,  the  mere  introduction  of  other  tes- 
timony for  the  same  purpose,  which  was  in- 
competent, would,  of  course,  be  harmless. 
But  in  this  case  the  defendant  offered  testi- 
mony for  the  purpose  of  overthrowing  the 
prima  facie  case  made  by  the  plaintiff,  and  if 
the  testimony  offered  by  the  defendant  wa« 
entitled  to  be  given  any  weight  or  considera- 
tion by  the  jury,  then  the  incompetent  testi- 
mony became  material,  and  when  thrown  in 
the  scale  and  weighed  with  the  competent 
was,  of  course,  prejudicial  to  the  rights  of  the 
defendant  We  cannot  uphold  this  verdict 
unless  we  can  say  that  all  of  the  testimony 
offered  by  the  defendant  is  clearly  insutU- 
clent  to  establish  a  defense  to  the  plaintiffs 
prima  fade  case.  It  is  not  for  this  court  to 
weigh  confiicting  testimony.  No  matter  how 
strong  or  weak  the  testimony  may  appear  to 
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a»,  Ita  tore*  Is  to  be  determined  by  tbe  Jury. 
Tbe  defendant  In  this  CMe  offered  proof  of 
what  It  claimed  was  due  diligence  In  tbe  In- 
spection of  the  car  which  caused  tbe  acci- 
dent. Unless  we  can  say,  as  a  matter  of 
law,  that  all  that  is  proyen  by  the  defend- 
ant's witnesses  utterly  falls  to  show  that  the 
defendant  used  due  diligence  we  cannot  hold 
the  admission  of  this  testimony  Immaterial. 
Whether  the  accident  was  caused  by  rotten 
sills  in  tbe  car  was  a  disputed  fact,  as  to 
which  there  was  direct  testimony  on  both 
sides.  The  plaintiff  introduced  no  evidence 
tending  directly  to  show  any  other  defect 
in  the  car.  That  offered  by  the  defendant 
tended  to  show  that  there  was  some  other 
defect  In  tbe  car  which  caused  the  injury, 
and  that  such  defect  could  not  be  readily  de- 
tected by  Inspection.  The  Jury  have  found 
In  fh.yor  of  the  plaintiff's  claim  that  the  tim- 
bers In  the  car  were  rotten.  Their  verdict 
for  damages  is  based  on  this  fact.  The  tes- 
timony erroneously  admitted  tended  directly 
to  snpport  this  special  finding.  We  are  un- 
able to  see  how  we  can  treat  It  as  of  no  con- 
sequence, nor  can-  we  say  that  the  Jury  must 
have  found,  under  tbe  defendant's  own  evi- 
dence alone,  that  there  was  negligence  on  its 
part  in  failing  to  detect  the  defect  In  the  car. 
Although  railroad  companies  are  held  to  the 
utmost  diligence  in  providing  for  the  safety 
of  passengers,  and  are  liable  for  the  slightest 
negligence,  the  plaintlfTs  recovery  must  yet 
be  because  of  some  neglect  or  fault  of  tbe 
railway  company  <«  its  employes.  Of  the 
facts  of  the  case  the  Jury  and  not  the  court 
are  the  Judges,  and  in  determining  those 
facts  only  competent  evidence  should  be  con- 
sidered. The  Judgment  must  be  reversed, 
and  a  new  trial  ordered.  All  the  Justices 
concurring. 


(56  Kan.  363) 

COOK  et  al.  v.  CHALLISS. 

(Sapieme  Court  of  Kansas.     Jane  8,  1895.) 

Tbahsckift  on  Appeal. 

.  When  a  review  is  soneht  on  a  transciipt 
of  tne  record,  the  clerk  of  a  district  court  is  not 
authorized  to  determine  what  are  or  what  are  not 
"material  acta  and  proceedings  of  the  court,"  but 
xhonld  malce  a  full  and  correct  transcript  of  tbe 
record  and  proceedings  in  the  cause,  and  certify 
the  same  as  such,  and  where  he  has  not  substan- 
tially done  so  the  petition  in  error  wHl  be  diJt- 
missed. 

(Syllabna  by  the  Court) 

Error  from  district  court,  Atchison  county; 
R.  M.  Eaton,  Judge. 

Action  by  George  T.  Challiss  against  W. 
W.  Co<^  T.  A.  Brace,  and  others.  Plain- 
tiff had  Judgment,  and  defendants  Cook  and 
Brace  bring  error.   Dismissed. 

At  January  term  of  the  district  court,  to 
wit,  on  March  27,  1890,  Judgment  was  ren- 
dered In  favor  of  tbe  said  George  T.  Chal- 
ilss  against  tbe  said  W.  W.  Cook  and  T.  A. 
Brace^  and  otber%  for  tbe  sum  of  $5,530 


and  cosiM.  A.  euo  mad*  was  prepared  by 
Cook  and  Brace,  but  It  was  never  sotted 
nor  allowed.  The  same  material,  with  p«r- 
bapa  aomethlng  additional,  was,  howerer, 
used  aa  a  transcript.  Tbe  body  of  tbe  oar- 
tUicate  to  this  transcript  Is  as  follows:  "I, 
Charles  8.  Albright,  clerk  of  the  district 
court  within  and  for  tbe  county  of  Atchison 
and  state  of  Kansas,  do  hereby  ceitify  tbe 
above  and  foregoing  to  be  full,  true,  and 
complete  copies  of  the  papers  therein  men- 
tioned; that  the  above  and  foregoing 'tran- 
script contains  a  full  and  complete  copy  of 
the  petition  of  the  plaintiff  in  the  above-en 
titled  action,  together  with  the  exhlbita 
thereof  and  the  Indorsements  thereon,  thf 
process  in  said  cause,  being  tbe  summons  Is- 
sued against  the  defendants,  W.  W.  Coob 
and  T.  A.  Brace,  together  with  the  returns 
of  the  officers  serving  same,  as  indorsed 
thereon,  and  all  other  indorsements  on  said 
summons,  also  the  pleadings  subsequent 
thereto,  and  all  orders.  Judgments,  and  all 
material  acts  and  proceedings  of  the  court 
In  said  cause,  and  contains  a  copy  of  the 
motion  of  the  defendants  W.  W.  Cook  and 
T.  A.  Brace  to  require  plaintiff  to  separately 
state  and  number  the  causes  of  action  In 
said  ^petition,  and  their  motion  to  require 
plaintiff  to  make  his  petition  more  definite 
and  certain,  with  the  Journal  entry  of  the 
doings  of  the  court  on  said  motion,  the 
amended  petition  of  plaintiff  and  all  in- 
dorsements thereon,  the  Judgment  of  tb« 
court  in  said  cause,  the  motion  of  tbe  de- 
fendants W.  W.  Cook  and  T.  A.  Brace  foi 
a  new  trial,  with  the  indorsements  tbo^on, 
and  tbe  Journal  entry  of  the  doings  of  said 
court  on  said  motion,  as  fully  as  the  same 
remain  on  flle  and  of  record  In  my  office." 

L.  F.  Bird  and  A.  F.  Smith,  for  plaintiffs 
In  error.  Henry  EUiston,  tor  defendant  in 
error. 

MARTIN,  O.  3.  (after  stating  tbe  facts). 
Section  646  of  tbe  Code  of  Civil  Procedure, 
as  amended  by  chapter  86,  (  1,  Laws  1870, 
reada  as  follows:  "The  plaintiff  In  error 
shall  fUe  with  his  petition  a  transcript  of 
tbe  proceedings  containing  the  final  Judg- 
ment or  order  sought  to  be  reversed,  vacated 
or  modified,  or  the  original  case  made  as 
hereinafter  provided,  or  a  copy  thereof." 
This  section  was  modified  by  chapter  185, 
Sess.  Laws  1877,  being  "An  act  to  reduce 
the  expenses  of  litigation  in  the  supreme 
court"  whereby  It  was  provided,  among 
other  things,  '^hat  in  all  actions  hereafter 
instituted  by  petition  In  error  in  tbe  su- 
preme court,  the  plaintiff  In  error  shall  at- 
tach to  and  flle  with  tbe  petition  In  error  tbe 
original  case  made,  fllad  In  the  court  bdow, 
or  a  certified  transcript  of  tbe  record  of 
said  court."  Section  1  of  said  chapter  it 
published  as  section  646a  of  the  General 
Statutes  of  1889.  2  Gen.  St.  par.  4647. 
Tb«  certificate  of  tbe  clerk,  appearing  ia 


Digitized  by 


Google 


644 


PACIFIC  KEPOKTER,  Vol.  40. 


(Kan. 


full  In  the  foregoing  srttitement,  althougb 
very  long,  does  not  literally  comply  with 
the  requirements  of  either  act.  There  is 
no  statenieut  that  the  document  certified  is 
a  transcript  of  the  proceedings  nor  a  tran- 
script of  the  record.  Counsel  for  plaintiffs 
In  error  refer  to  section  417  of  the  Code, 
which  declares  what  shall  constitute  the 
record  in  a  cause,  and  urge  that,  as  it  in- 
cludes "all  material  acts  and  proceedings 
of  the  court,"  and  this  certificate  of  the 
clerk  contains  these  words,  this  should  be 
deemed  sufficient;  hut  that  section  does  not 
contemplate  that  the  cleric  shall  determine 
what  acts  and  proceedings  are  material.  If, 
in  making  up  the  transcript,  any  such  acts 
or  proceedings  were  omitted,  or  Immaterial 
matters  included,  the  parties,  by  suggesting 
a  diminution  of  the  record  in  due  time, 
would  have  a  right  to  the  correction  of  the 
same;  but  the  clerk's  certificate  should  show 
the  fact  that  the  document  which  he  furnish- 
es for  tlie  purpose  of  a  review  Is  a  full  and 
correct  transcript  of  the  record  and  proceed- 
ings of  the  court  in  the  cause  to  which  it 
relates.  The  certificate  In  this  case  does  not 
comply  substantially  with  this  requirement. 
The  statutes  are  veiy  plain,  and  there  is 
little  excuse  for  a  failure  to  comply  •with 
them.  Enough  appears  in  this  case  to  show 
that  the  clerii  could  not  pr<^erly  certify 
that  this  was  a  full  and  correct  transcript 
of  the  record  and  proceedings.  For  example, 
it  is  disclosed  that  the  defendant  C.  L.  Howe 
filed  an  answer,  and  Its  purport  is  per- 
haps sufficiently  recited  for  the  purposes  of 
a  case  made,  but  no  copy  of  such  answer  Is 
given.  At  September  term,  on  November  2, 
1880,  the  plaintiff  was  allowed  five  days  to 
amend  his  petition,  and  time  was  given  for 
answer  and  reply.  On  November  6,  1S89, 
the  plaintiff  filed  his  amended  petition,  and 
on  Noveml«r  27,  1889,  the  defendants  W.  W. 
Cook  and  T.  A.  Brace  filed  their  motion 
to  rc!iuire  the  plaintiff  to  make  his  am^ided 
petition  more  definite  and  certain,  and  this 
motion  was  overruled  December  5,  1889. 
It  doos  not  appear  that  anything  further 
was  done  In  the  case  until  the  date  of  the 
Judgment,  March  27,  1890,  but  tho  certificate 
of  the  clerk  does  not  exclude  the  idea  that 
something  Important  may  have  occurred  du^ 
ing  this  intervening  period,  unless  we  con- 
cede to  the  clerk  the  right  to  determine  and 
certify  what  was  and  what  was  not  ma- 
terial. This  court  has  heretofore  re<iuired 
at  least  a  substantial  compliauce  with  the 
statutes  relating  to  transcripts  when  a  re- 
view has  been  sought  by  that  method  of 
procedure.  Moore  v.  Cutler,  18  Kan.  G07; 
P>ums  V.  Burgett,  19  Kan  102;  Whitney  v. 
Harris,  21  Kan.  9C;  Eckert  v.  McBee.  25  Kan. 
70.'3;  Weaver  v.  Hall,  3:!  Kan.  (il9.  7  Pac. 
238;  Neiswender  v.  James,  41  Kan.  4(53,  21 
Pac.  .57:5;  Elk  Co.  v.  Scott,  51  Kan.  130,  32 
Pac.  910;  Westbrook  ▼.  Schmaus,  51  Kan. 
214,  32  Pac.  892;  Byers  v.  I.«dge.  54  Kan. 
321,  38  Pac.  302.    It  is  now  too  late  to  amend 


the  certificate,  more  than  one  year  having 
elapsed.  The  petition  in  error  must  be  dis- 
missed.    All  the  Justices  concurring. 


(S6  Kao.  331) 
;;i:.YS  V.  LARDNBR  et  al. 
(Supreme  Court  of  Kansas.    June  8,  1895.) 

MOKTOAOB  FORECLOSUBE— PlEADINO  —  AKKHDINO 

Dksckiption — Intekest. 

1.  In  an  action  upon  certain  promissory  notes 
and  two  mortgages  to  secure  the  same,  where 
the  description  of  the  land  in  the  petition  and  in 
the  mortgages  was  defective,  and  a  party  nude 
defeudnnt  as  a  claimant  of  some  interest  in  the 
land  filed  a  motion  to  require  the  plaintiff  to 
make  bis  petition  more  definite  and  certain  by 
giving  a  good  and  suffident  description  of  the 
real  estate  on  which  be  claimed  mortgage  liens, 
which  motion  was  overruled,  and  sudi  party 
then  answered  to  the  effect  that  he  was  the  own- 
er of  a  certain  tract  of  about  20  acres,  specifical- 
ly descril)cd,  and  that  this  tract  was  not  included 
within  the  description  of  the  mortgaged  land, 
and  the  plaintiff  filed  no  reply,  ana  the  court 
treated  said  answer  as  a  disclaimer,  and  rendered 
judgment  for  the  plaintiff  on  the  pleadings,  but 
in  the  decree  of  foreclosure  so  amended  the  de- 
scription as  to  show  that  the  tract  was  included 
in  the  mortsased  land  which  did  not  before  clear- 
ly appear,  held  error. 

2.  Where  a  promissory  note  drawing  inter- 
eat  at  7  per  cent  provides  that  upon  default  of 
interest  the  entire  principal  and  interest  shall, 
at  the  nptioa  of  the  legal  holder,  become  at  once 
due  and  payable  witliout  further  notice,  and  shall 
bear  12  per  cent,  after  maturity,  but  a  mortgage 
given  to  secure  the  same  contains  a  clause  to  the 
effect  that  in  case  of  such  defanlt  interest  eJiall 
ho  computed  at  12  per  cent  from  date,  hiid,  that 
the  terms  of  the  note,  the  principal  obligation. 
go\ern  those  of  the  mortgage,  which  is  merely 
incidental  thereto,  and  interest  must  he  calculat- 
ed in  accordance  with  the  conditions  of  the  note, 
and  not  those  of  the  mortgage;  but  if  the  note 
becomes  due  by  reason  of  default  and  the  option 
of  the  legal  holder,  the  higher  rate  is  recover- 
able from  the  date  of  the  exercise  of  such  option, 
which  may  be  made  effective  by  the  commence- 
ment of  a  suit 

(Syllabus  by  the  Court) 

Error  from  district  court,  Lyon  county;  0. 
B.  Graves,  Judge. 

Action  by  Henry  Lardner  against  Francis 
Yahn,  Henry  Keys,  and  others  to  foreclose  a 
mortgage.  EYom  a  Judgment  rendered,  de- 
fendant Keys  brings  error.    Reversed.    , 

J.  G.  Hutchison,  for  plaintiff  In  error.  E. 
W.  Cunningham,  for  defendants  in  error. 

MARTIN,  C.  J.  1.  The  original  action  was 
commenced  by  said  Henry  Lai-dner  against 
Francis  Yahn  and  others  on  certain  promis- 
sory notes,  and  to  foreclose  two  mortgages 
given  to  secure  the  same;  and  Henry  Keys, 
plaintiff  in  error,  was  made  a  party  defend- 
ant, as  claiming  some  Interest,  in  the  mort- 
gaged premises,  alleged  to  be  inferior  and 
sub.)cct  to  the  liens  of  said  mortgages.  The 
premises  were  described  in  the  mortgages  and 
in  the  petition  as  follows:  "Com.  on  the  cen- 
ter line  of  section  four  (4),  Twp.  nineteen  (li>). 
range  eleven  (11)  east,  eleven  chains  north  of 
the  center  of  said  section  four  (4);  thence 
north,  3;iVa''  east,  6  6/100  chains;  thence 
north,    48°    east,    1   46/100   chains;    thence 


Digitized  by 


Google 


Ean.) 


KEYS  0.  LABDNEB. 


645 


north.  67%*  east,  8'  39/100  chains;  thence 
north,  79"  east,  1  70/100  chains;  thence 
north,  78°  east,  to  the  center  of  the  Neosho 
river;  thence  down  the  center  of  said  river 
to  the  east  line  of  said  section  four  (4);  thence 
south  on  said  line  until  it  Intersects  the  cen- 
ter of  said  river;  thence  down  the  center  of 
said  river  to  first  ravine,  to  land  owned  by 
Albert  Childres;  thence  south  In  the  center 
of  said  ravine  to  the  south  line  of  the  north- 
east quarter  of  said  Sec.  4*  thence  west  on 
said  Hue  to  the  place  of  beginning,— oontain- 
1d{c  68  acres,  more  or  less,  all  In  the  N.  E. 
%,  4—18—11."  Keys  filed  a  motion  to  re- 
quire the  plaintiff  to  make  his  petition  more 
definite  and  certain  by  giving  a  good  and  suf- 
ficient descrifdon  of  the  real  estate  on  which 
be  claimed  mortgage  liens.  This  motion  was 
overruled.  Keys  excepting.  Keys  also  filed 
a  gensral  demurrer  which  was  overruled,  and 
he  excepted.  He  then  filed  an  answer,  stat- 
ing, among  other  things,  that  he  was  the  le- 
gal owner  In  fee  simple  of  the  following  de- 
scribed real  estate,  lying  and  situated  in  the 
N.  E.  %  of  said  section  4,  township  19,  range 
11,  in  Lypn  county,  Kan.,  described  more  par- 
ticularly as  follows:  "Commencing  at  the 
southwest  comer  of  the  northeast  quarter  of 
said  section  four  (4);  thence  east  eight  hun- 
dred and  ninety-eight  (898)  feet;  thence  north 
to  the  middle  of  the  Neosho  river;  thence  up 
said  river  to  the  first  ravine  on  the  west  side 
thereof;  thence  angle  left  29*  34'  until  It 
strikes  the  end  of  said  ravine;  thence  due 
west  one  hundred  and  eighty-seven  (187)  feet, 
to  a  stone;  thence  soutli,  25°  39'  west,  four 
hundred  and  eighty-seven  (487)  feet,  to  a 
stone  on  the  west  line  of  said  northeast  quar- 
ter of  said  section;  thence  south  on  said  line, 
eight  hundred  and  four  feet,  to  place  of  be- 
ginning,—containing  tvrenty  acres,  more  or 
less;"  and  that  he  did  not  own,  or  have  any 
rig^bt,  title,  or  Interest  In  or  to,  any  other  part 
or  parcel  of  said  quarter  section;  and  that 
the  description  contained  In  the  petition  and 
in  the  two  mortgages  does  not  embrace  and 
describe  the  land  owned  by  him  or  any  part 
thereof.  Attached  to  the  answer  was  a  di- 
agram showing  the  quarter  section  with  the 
Neosho  river  flowing  firet  eastwardly  across 
it  north  of  the  center,  and,  returning  again, 
crossing  the  southerly  part  of  the  east  line, 
and  flowing  westerly  and  southeasterly  out 
on  the  south  line  aliout  40  rods  west  of  the 
southeast  comer  of  the  quarter  section,  and 
showing  aleo  the  Keys  land.  No  reply  was 
filed  to  th!s  answer,  but  on  October  16,  1890, 
the  cause  came  on  for  hearing  on  the  plead- 
ings, no  evidence  being  Introduced  by  either 
party,  and  the  court  found,  among  other 
things,  that  said  Henry  Keys  disclaimed  any 
Interest  in  the  mortgaged  premises,  and  he 
was  discharged,  ^Ith  his  costs. 

We  think  the  court  erred  in  treating  the 
answer  of  K^s  as  a  disclaimer,  for  it  very 
plainly  appeared  that  Keys  did  claim  part 
of  the  land  which  the  court  found  to  be  In- 
tfduded  In  the  mortgages.     The  answer  at- 


tacked the  snlScIency  of  the  description  in 
the  petition  and  the  mortgages  to  include  the 
land  claimed  by  Keys.  This  description  had 
been  before  challenged  by  motion.  It  was  at 
least  defective;  so  much  so  that  the  court 
did  not  follow  it  in  the  decree  of  foreclo- 
sure as  to  the  south  and  west  lines.  Instead 
of  one  course  from  the  point  of  reaching  the 
south  line  direct  to  the  place  of  beginning, 
the  court  made  it  read  "to  the  southwest  cor- 
n«:  of  said  quarter  section,  thence  north"  to 
the  place  of  beginning.  When  attention  was 
called  to  the  defective  description  by  motion, 
the  plaintiff  ought  to  have  amended  his  peti- 
tion by  giving  a  better  description,  or  show- 
ing why  he  could  not  do  so,  or  setting  up 
some  cause  for  reformation,  so  that  the  court 
might  properly  make  the  amendment  In  the 
decree.  As  to  motion  to  make  more  definite 
and  certain,  see  Water-Power  Co.  v.  McMur- 
ray,  24  Kan.  62;  Railroad  Co.  v..  O'NelU,  49 
Kan.  867,  30  Pac.  470.  We  think  the  de- 
scription sufficient  as  to  the  place  of  begin- 
ning and  the  north  and  east  lines,  but  the 
remainder  Is  very  defective,  so  as  to  render 
plausible  the.  contention  of  Keys  that  it  did 
not  include  his  land,  or  all  of  it 

2.  Keys  claims  that  the  Judgment  was  too 
large  on  both  notes,  but  as  to  the  first,  or 
$1,200,  note  he  labors  nnder  a  misapprehen- 
sion of  fact.  He  says  this  note  was  execut- 
ed June  30,  1884,  and  became  due  June  30, 
1889.  When  it  became  due  It  was  extend- 
ed for  five  years,  to  bear  interest  at  the  same 
rate.  The  statute  regulating  Interest  was 
amended  May  25,  1889,  the  rate  being  low- 
ered, and  Keys  contends  that  under  the  ex- 
tension the  Interest  was  usurious.  But  the 
note  and  the  mortgage  were  executed  Janu- 
ary 30,  1884,  and  became  due  January  30. 
1889,  and  so  the  extension  was  made  under 
the  law  in  force  when  the  note  was  execut- 
ed. The  second,  or  $700,  note,  bearing  Inter- 
est at  7  per  cent,  contained  a  clause  to  the 
effect  that  upon  default  of  payment  of  any 
Interest  the  entire  principal  and  Interest 
should,  at  the  option  of  the  legal  holder,  be- 
come at  once  due  and  payable,  without  fur- 
ther notice,  and  should  bear  Interest  at  12 
per  cent  after  maturity;  and  the  mortgage 
provided  that,  In  case  of  default  Interest 
should  be  computed  at  12  per  cent,  from  the 
date  of  the  note  until  paid;  and  Keys  con- 
tends that  Interest  was  computed  from  date 
of  default  of  interest,  and  not  from  maturity. 
If  this  was  so,  it  was  erroneous,  for  the  note 
is  the  principal  obligation,  and  the  mortgage 
Is  only  an  incident  and  the  former  governs 
the  latter.  Hutchinson  v.  Benedict  49  E^n. 
545,  551,  31  Pac.  147,  and  cases  cited.  But 
on  a  note  like  the  foregoing  the  option  of 
declaring  the  whole  amount  due  so  as  to  draw 
12  per  cent  Interest  thereafter  may  be  ex- 
ercised by  bringing  suit  therefor.  Shattuck 
▼.  Rogers  (Kan.  Sup.)  38  Pac.  280.  The  Judg- 
ment will  be  reversed,  and  the  cause  remand- 
ed for  a  new  trlaL  All  the  Justices  concur- 
ring. 
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KANSAS  CITY,  FT.  S.  &  M.  R.  CO.  v.  MUR- 
RAY. 
(Sapreme  Court  of  Kansas.    Jane  8,  1895.) 

IMJDBT  TO  Employ E— Rise  op  Emplotmbst— Con- 

TBiBDTOKi  Neoliqesce— Witness— Pbiv- 

iLEOED  Communications. 

1.  Where  a.  freight  train,  is  stopped  at  a  sta- 
tion to  take  on  four  cars,  loaded  with  coal,  that 
are  standing  mi  a  siding  at  that  place,  and  the 
conductor,  being  otherwise  engaged,  leaves  the 
train  in  obarge  of  a  brakeman,  under  whose  di- 
rection the  locomotive  is  cut  oS  and  backed  in 
ui)oa  the  siding,  where  it  is  attached  to  the  four 
cnrs  of  coal,  and  the  brakeman  then  takes  a  posi- 
tion upon  the  top  of  the  rear  car,  ready  to  give 
signals  to  the  engines,  and  the  latter  runs  the 
locomotive  and  cars  forward  from  the  siding, 
and  then  begins  backing  them  towards  the  sta- 
tionary part  of  the  train  at  a  rate  of  about  six 
miles  an  hour,  and  when  about  400  feet  away 
fitcm  that  part  of  the  train  towards  which  they 
are  moving,  the  engineer,  without  any  signal  c-t 
necessity,  applies  the  steam  jam  or  brake,  causing 
a  sudden  stop,  and  a  violent  jerk,  which  throws 
the  brakeman  off,  and  seriously  injures  him,  it 
carnot  be  said  that  che  engineer  is  free  from  cul- 
pable negligence,  nor  that  the  risk  is  one  of  the 
ordinary  hazards  of  the  business  which  is  as- 
sumed by  the  brakeman. 

2.  Railway  Co.  v.  Haley,  25  Kan.  35,  dis- 
tinguished. 

3.  The  evidence  examined,  and  it  is  held, 
that  it  cannot  be  said  as  a  matter  of  law  that  the 
brakeman  was  guilty  of  contributory  negligence. 

4.  Where  a  surgeon  is  called  to  dress  and  at- 
tend to  the  wound  received  by  the  brakeman,  the 
statements  made  by  the  brakeman  to  the  surgeon 
with  respect  to  the  position  which  he  occupied 
immediately  preceding  the  occurrence  of  the  ac- 
cident are  not  confidential  or  privileged,  under 
the  provisions  of  section  323  of  the  Civil  Code. 

(SyllabuK  by  the  Court.) 

Error  from  district  court,  Johnson  county; 
John  T.  BurriB,  Judge. 

Action  for  personal  Injuries  by  James  C. 
Murray  against  the  Kansas  City,  Ft.  Scott  & 
Memphis  Railroad  Company.  PlaintifC  had 
judgment  Defendant  brings  error.  Re- 
vel's ed. 

Wallace  Pratt,  I.  P.  Dana,  and  Chas.  W. 
Blair,  for  plaintiff  In  error.  Warner,  Deaa 
&  Hagerman  and  I.  O.  Pickering,  for  defend- 
ant in  error. 

JOHNSTON,  J.  This  action  was  brought 
by  James  C.  Murray  against  the  Kansas 
City,  Ft  Scott  &  Memphis  Railroad  Com- 
pany to  recover  damages  on  account  of  per- 
sonal injuries  alleged  to  have  resulted  to 
him  as  an  employ^  of  said  railroad  company 
while  In  the  performance  of  his  duties  as 
such  employ^,  by  reason  of  the  fault  and 
negligence  of  a  coemployG.  He  was  em- 
ployed as  a  brakeman  on  a  freight  train 
which  ran  between  Ft  Scott,  Kan.,  and 
Ivansas  City,  Mo.,  and  on  August  31,  1889, 
the  train  upon  which  he  was  working  ar- 
rived at  Miami  station,  where  the  Rich  Hill 
branch  xmltes  with  the  main  line  of  the  rail- 
road. The  train  was  backed  In  upon  the 
branch  line  in  order  to  let  a  pa.ssenger  train, 
which  was  about  due,  pass;  and  the  con- 
ductor went  to  the  depot  to  get  bills  of  lad- 
ing, etc.,  leaving  the  train  in  charge  of  Mur- 


ray. Four  cars,  loaded  with  coal,  and  stand- 
ing upon  a  side  ti-ack,  were  to  be  taken  into 
the  train  at  this  point,  so  the  locomotive  and 
a  car  were  cut  off  from  the  train,  and.  It  be- 
ing in  the  nighttime,  a  red  light  was  placed 
on  the  end  of  the  train  from  which  the  loco- 
motive and  car  were  taken.  In  the  absence 
of  the  conductor,  Murray  had  charge  of  the 
train,  and  under  his  direction  the  locomotive 
and  car  were  run  forward  some  distance  and 
then  backed  In  upon  the  side  track,  where  a 
coupling  was  made  with  the  taar  cars  of 
coal.  The  rear  car  of  cool  was  an  open  one, 
loaded  above  the  level  of  the  side  and  end 
boards  with  fine  coal;  and  there  was  a  nar- 
row platform  at  one  end  of  the  car,  to  which 
a  brake  staff  was  attached.  Murray  climbed 
upon  the  top  of  the  rear  car  of  coal,  stationed 
himself  about  the  center  of  It,  and,  with  lan- 
tern in  hand,  signaled  the  engineer  to  pull 
out  on  the  main  line,  which  was  done.  Then, 
still  acting  under  the  directions  of  Murray, 
who  was  acting  as  brakeman  and  conductor, 
the  engineer  began  backing  up  for  the  pur- 
pose of  coupling  <mto  that  part  of  the  train 
which  had  been  left  standing  700  or  800 
yards  from  the  switch,  on  the  main  line.  To 
make  this  connection,  they  had  to  back  over 
a  sag,  or  low  place,  then  up  an  Incline,  and 
as  they  approached  the  stationary  part  of 
the  train  Murray  was  still  standing  upon  the 
top  of  the  car,  ready  to  signal  the  engineer 
when  occasion  required,  and  while  they  were 
thus  running  at  the  rate  of  about  6  miles  an 
hour,  and  were  yet  about  13  car  lengths  away 
from  the  stationary  part  of  the  train,  the  en- 
gineer, without  any  signal  from  Murray  or 
warning  to  him,  applied  the  steam  jam,  with 
the  effect  of  suddenly  checking  the  train  and 
jerking  Murray  forward  upon  the  car,  and 
before'  he  could  regain  his  equilibrium  the 
steam  jam  was  again  applied  by  the  engi- 
neer, causing  another  jerk,  thereby  throwing 
him  to  the  ground,  and  under  the  moving 
wheels  of  the  train,  so  that  he  was  seriously 
injured.  Testimony  was  offered  in  behalf  of 
the  raihroad  company  that  there  was  no  sud- 
den stop  or  jeric  of  the  train,  but  that  the 
engineer,  believing  that  he  was  close  to  the 
stationary  part  of  the  train,  merely  slackened 
the  speed  to  avoid  a  collision;  and  there  was 
also  some  testimony  to  the  effect  that  Mur- 
ray's Injury  was  the  result  of  his  own  care- 
lessness. The  Jury,  however,  found  that 
Murray  was  In  the  discharge  of  his  duty, 
and  was  using  due  care,  at  the  time  of  the 
injury;  that  he  was  thrown  from  the  car  by 
the  unnecessary  action  of  the  engineer  in  ap- 
plying the  steam  Jam  or  tank  brake;  that  he 
applied  It  without  any  signal  from  Murray, 
who  was  In  control  of  the  train  at  the  time, 
and  who  had  no  Intimation  that  the  brake 
was  to  be  applied;  and  further,  that  It  was 
not  necessary  for  the  engineer.  In  the  dis- 
charge of  his  duty,  ushig  ordinary  care,  to 
apply  the  brake  at  the  time  he  did.  In  order 
to  prevent  a  collision  with  the  remaining 
portion  of  the  train  towards  which  he  was 


Digitized  by 


Google 


Kan.> 


KANSAS  CITY,  FT.  S.  &  U.  B.  CO.  t>.  MURRAY. 


647 


backing.  The  company  was  found  to  be  lia- 
ble to  the  plaintiff  for  the  Injury,  and  the 
damages  assessed  were  $2,500. 

It  is  contended  by  the  company  that,  talking 
the  testimony  of  the  plaintiff,  it  fails  to  show 
such  culpable  negligence  of  the  engineer  as 
would  make  the  railroad  company  liable.  It 
is  said  that  the  engineer  was  not  under  any 
duty  to  give  any  signal  or  warning  to  Mur- 
ray, and  had  a  right  to  assume  that  Murray, 
who  had  had  consid^erable  experience  in  the 
railroad  business,  would  protect  himself  from 
the  jars  and  jerks  Incident  to  the  making 
up  of  a  train,  or  to  the  starting  and  stopping 
of  a  train.  It  Is  contended  that  no  prelimi- 
nary signal  or  warning  to  laborers  upon  the 
train,  to  enable  them  to  bold  on  or  secure 
themselves,  is  required,  and,  as  the  engineer 
must  exercise  his  judgment  with  respect  to 
the  handling  of  a  train,  the  company  there- 
fore violated  no  duty  towards  Murray;  and 
that  under  the  rule  of  Railway  Co.  v.  Haley, 
25  Kan.  35,  the  company  cannot  be  held  lia- 
ble for  the  Injury.  We  do  not  think  that 
the  rule  of  the  Haley  Case  Is  controlling  in 
this  one.  Here,  according  to  the  testimony 
of  the  plaintiff  below,  the  engineer  stopped 
the  train  with  unusual  and  unnecessary  vio- 
lence, when  he  had  received  no  signal  to 
stop,  and  when  it  was  wholly  unnecessary 
to  make  any  kind  of  stop.  Murray  was  In 
charge  of  the  train,  acting  as  conductor,  and 
the  engineer  should  have  been  governed  by 
the  signals  which  be  gave.  The  engineer  ap- 
plied the  brakes,  and  brought  the  locomo- 
tive and  cars  to  a  sudden  stop,  when  they 
were  more  than  400  feet  away  from  the 
stationary  part  of  the  train  towards  which 
they  were  moving.  Murray  had  a  right  to  as- 
sume that  no  unnecessary  stop  would  be 
made  until  a  signal  was  given,  and  until  they 
approached  closely  to  that  part  of  the  train 
towards  which  they  were  moving.  He  also 
had  a  right  to  assume  that,  in  the  absence 
of  any  signal  or  obstruction  upon  the  track, 
no  sudden  stop  would  be  made  by  the  en- 
gineer. In  the  Haley  Case  the  injured  party 
was  not  In  charge  of  the  train,  but  was  an 
employ^,  engaged  In  carrying  water  and 
tools  to  other  employes  upon  a  construction 
train,  and  was  picking  up  a  tjar  near  the 
end  of  the  car,  when  a  sudden  stop  was 
made,  which  threw  him  upon  the  track.  The 
engine  was  reversed  by  the  engineer,  and 
the  train  stopped,  to  prevent  a  collision  with 
cattle  which  came  upon  or  near  to  the  track; 
and  under  the  circumstances  it  was  held 
that  the  action  of  the  engineer  in  reversing 
the  engine  and  stopping  the  train  was  neces- 
sary, and  that  the  company  was  therefore 
not  guilty  of  culpable  negligence.  In  that 
case  It  was  shown  that  there  was  no  rule  or 
custom  of  the  company  which  required  that 
any  preliminary  signal  or  warning  should  be 
given  to  laborers  upon  the  train,  but  Justice 
Brewer,  In  a  concurring  opinion,  stated  that 
the  existence  of  such  rules  or  custom  is  not 
conclusive  on  the  question  of  negligence,  and 


that  "it  may  often  be  the  duty  of  the  courts 
to  pronounce  conduct  negligent,  and  grossly 
so,  although  sanctioned  by  the  custom  of  the 
road  and  the  rules  of  the  company,  and  for- 
bidden by  no  statute."  In  the  present  case 
there  was  testimony  that  the  engineer  was 
not  authorized,  under  the  rules  of  the  com- 
pany, to  apply  the  steam  braJce  and  stop  the 
train  without  a  signal  from  Murray;  but, 
apart  from  that.  It  cannot  be  said  upon  the 
testimony  offered  by  Murray  that  the  en- 
gineer exercised  that  degree  of  care  and  dOI- 
geuce  which  an  ordinarily  prudent  person 
in  a  like  position  would  have  exercised. 
Neither  can  it  be  said  as  a  matter  of  law 
that  Murray  was  guilty  of  contributory  negli- 
gence because  he  rode  on  the  top  of  the  coal 
car,  rather  than  on  the  narrow  platform  at 
the  front  end  of  the  car.  He  was  In  charge 
of  the  train,  and  was  stationed  on  the  top 
of  the  rear  car,  so  as  to  enable  him  to  ob- 
serve the  track  and  the  proximity  of  the 
other  cars,  as  well  as  to  signal  the  engineer 
when  occasion  required.  It  may  be  that  t))d 
position  selected  by  him  was  not  the  safe- 
est,  but  in  his  choice  of  positions  be  was 
governed  by  the  demand  of  duty,  and  It  may 
have  been  that  he  was  better  able  to  peit- 
form  the  duties  required  of  him  in  the  poBi- 
tloD  taken  than  he  would  have  been  at  the 
other  end  of  the  car. 

The  next  coutentlcm  Is  that  error  was  c<Hn- 
mitted  in  the  admission  of  testimony  that, 
under  the  rules  of  the  company,  the  engineer 
was  not  authorized  to  apply  the  steam  jam 
and  stop  the  train  without  a  signal  trwa 
Murray.  The  objecti<Mi  was  that  this  wa» 
not  a  proper  method  of  piwing  the  rules, 
and  that  they  should  have  been  introduced  to 
tell  their  own  story.  It  does  not  appear, 
however,  whether  the  rules  were  written  or 
printed  in  whole  or  In  part  If  they  were 
written  or  printed  of  course  they  should  have 
been  introduced;  but,  as  there  may  have  been 
rules  not  committed  to  writing,  it  cannot  be 
said  that  material  error  was  committed  in  re- 
ceiving the  testimony. 

A  more  serious  objection  Is  made  to  the 
testimony  of  Dr.  Aikman,  a  physician  and 
surgeon  of  Ft.  Scott,  Kan.,  to  which  place 
Muitay  was  taken  after  his  injury.  That 
witness,  after  stating  that  be  had  examined 
his  wound,  and  dressed  it,  was  asked  If  he 
had  any  conversation  with  Murray  at  the 
time  about  how  he  received  the  Injury,  and 
to  give  any  statements  made  by  him  as  to 
the  cause  of  the  accident.  An  objection  was 
made  that  the  question  called  for  a  privileged 
communication,  and  the  court  sustained  the 
objection  and  excluded  the  testimony.  The 
excluded  testimony  was  Important  and  ma- 
terial to  the  defense  that  was  being  made. 
It  was  the  theory  of  the  railroad  company 
that  Murray  was  not  standing  erect  upon 
the  top  of  the  car  when  the  brake  was  ap- 
plied, but  that  he  was  carelessly  leaning  over 
the  edge  of  the  car.  and  that  the  fail  and 
injury  were  due  to  his  own  negligence.   They 
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proposed  to  prove  that  while  the  occurrence 
was  fresh  in  his  recollection,  Murray  had  re- 
lated the  circumstances  of  the  accident  to 
Dr.  Alkman,  and  had  told  him  that  he  lean- 
ed over  the  edge  of  the  car  for  the  purpose 
of  giving  a  signal  to  the  engineer,  in  order 
that  he  might  get  off  and  make  the  coupling, 
when  a  Jar  occurred  which  threw  him  off. 
These  declarations,  if  made,  were  in  direct 
,  conflict  with  the  testimony  which  Murray 
had  given,  and,  if  evidence  of  such  declara- 
tions is  admissible.  It  might  have  had  con- 
trolling Influence  with  the  Jury.  Whether  the 
testimony  Is  privileged  and  the  objection  was 
well-sustained  depends  upon  the  statute  ex- 
tending the  privilege.  It  provides  that,  if 
there  has  been  no  waiver,  a  physician  or 
surgeon  shall  be  incompetent  to  testify  "con- 
cerning any  communication  made  to  him  by 
his  patient  with  reference  to  any  physical 
or  supposed  physical  disease,  or  any  knowl- 
edge obtained  by  a  personal  examination  of 
any  such  patient,"  etc.  Evidence  of  state- 
ments made  by  a  party  out  of  court  are  ad- 
missible In  evidence  against  him  unless  they 
are  clearly  excluded  by  the  terms  of  the  stat- 
ute. As  we  have  seen,  only  two  exceptions 
are  made  by  the  statute,— one,  of  communi- 
cations made  by  a  patient  with  reference  to 
his  physical  or  supposed  physical  disease  or 
ailment;  and  the  other,  of  any  knowledge  ob- 
tained by  a  personal  examination  of  the  pa- 
tient The  statute  does  not  cover  communi- 
cations made  by  the  patient  other  than  those 
that  relate  to  the  disease  or  ailment  for 
which  the  physician  was  called  to  prescribe 
or  the  surgeon  to  treat  The  declarations  in- 
quired about  In  this  case  did  not  relate  to 
the  physical  ailment  of  Murray,  but  were 
with  reference  to  the  circumstances  preced- 
ing the  injury.  They  were  not  of  a  confiden- 
tial character,  and  were  not  necessary  to 
enable  the  doctor  to  prescribe  or  to  perform 
any  professional  duty  for  him  as  a  surgeon. 
In  Michigan  it  was  held  proper  for  a  plain- 
tiff's physician  to  testify  that  when  called 
in  professionally  he  was  told  by  the  plain- 
tiff that  she  had  sued  the  defendant  and 
would  want  him  as  a  witness,  since  said  tes- 
timony had  no  reference  to  plaintiff's  con- 
dition. Cooley  V.  Foltz,  85  Mich.  47.  48  N. 
W.  170.  See,  also,  19  Am.  &  Eng.  Enc.  Law, 
147,  and  cases  cited.  The  exclusion  of  this 
testimony  was  material  error,  which  requires 
a  reversal  of  the  Judgment,  and  a  new  trial 
of  the  case.  That  will  be  the  judgment  of 
this  court   All  the  Justices  concurring. 

(55  Kan.  2S3) 

STATE  ex  rel.  LITTLE,  Attorney  General,  v. 
WENTWORTH. 

SAME  V.  HAYES. 

(Supreme  Court  of  Kansas.    June  8,  189o.) 

OmcBKg  or  Insanb  Astldm  —  Term  op  Officb. 

Under  section  8,  c.  113.  SeHs.  L»iw»,  1879 

(paragraph  G188,  Gen.  St  1889),  which  proyides 

that  ^'eauh  insane  asylum  shall  have  a  auperia- 


tendent  an  assistant  superintendent,  steward  and 
matron,  who  shall  be  chosen  by  the  board  of  trus- 
tees, and  shall  hold  their  office  for  the  term  of 
three  years,"  no  vacant  unexpired  or  fractional 
terms  are  recognized,  and  such  officers,  whenever 
appointed,  are  entitled  to  bold  their  respective 
offices  for  the  period  of  three  years  from  the  date 
that  the  appoiutraent  of  each  takes  effect 

Allen,  J.,  dissenting. 

(Syllabus  by  the  Court) 

S.  nrate  original  actions  In  quo  warranto 
on  the  relation  of  John  T.  Little,  attorney 
general,  against  Lovell  F.  Wentworth  and 
T.  J.  Hayes.  Judgment  for  defendant  in 
each  case. 

On  April  1,  1879,  Dr.  A.  H.  Knapp  was 
chosen  by  the  board  of  directors  as  superin- 
tendent of  the  asylum  for  the  insane  at  Os- 
awatomle,  under  the  act  to  organize  and 
regulate  the  insane  asylums  of  the  state, 
being  chapter  113,  Sess.  Laws  1879,  publish- 
ed in  Gen.  St  1889,  as  article  20  of  chapter 
99,  relating  to  state  Institutions.  The  ten- 
ure of  otHce  of  the  superintendent  is  govern- 
ed by  section  3  of  the  act  (paragraph  6188, 
Gen.  St  1889),  which,  so  far  as  necessary  to 
quote,  reads  as  follows:  "Each  insane  asy- 
lum shall  have  a  superintendent  an  assist- 
ant superintendent,  steward  and  matron, 
who  shall  be  chosen  by  the  board  of  trustees 
and  shall  hold  their  ofHcc  for  the  terra  of 
three  years."  On  March  6,  1882,  Dr.  Knapp 
was  again  chosen  by  the  board  for  the  term 
beginning  April  1,  1882.  No  other  appoint- 
ment was  made  until  February  6,  1892, 
when  Dr.  L.  F.  Wentworth,  the  defendant, 
was  chosen,  it  being  stated  in  the  minutes 
of  the  board  that  his  term  of  office  was  "to 
begin  July  1,  1892,  for  the  unexpired  term 
ending  June  SO,  1894."  On  June  12th,  fol- 
lowing, it  appears  from  the  minutes  that  Dr. 
Wentworth  was  again  elected,  his  term  of 
office  to  begin  July  1,  1892,  for  the  unexpired 
tei-m  of  Dr.  A.  H.  Knapp.  On  July  18,  1891, 
Dr.  C.  H.  Wetmore  was  chosen  by  the  board, 
and  he  was  declared  elected  superintendent 
for  three  years.  He  Immediately  qualified 
and  demandcil  possession  of  the  office,  but 
Dr.  Wentworth  refused  to  vacate  the  same, 
and  this  action  is  brought  for  the  purpose  of 
ousting  Dr.  Wentworth  and  requiring  him 
to  turn  over  ail  books,  papere,  etc.,  belong- 
ing to  the  office,  to  Dr.  Wetmore. 

John  T.  LltUe,  Atty.  Gen.,  J.  G.  Hutchison, 
L.  B.  Kellogg,  and  Madden  Bros.,  for  plain- 
tiff. E.  A.  Austin,  Ben  S.  Henderson,  and 
H.  L.  Armstrong,  for  defendant 

MARTIN,  C.  J.  (after  stating  the  facts). 
The  petition  alleges  that  Dr.  Knapp  vacated 
the  office  of  superintendent  by  resignation 
on  July  1, 1892,  but  this  fact  is  not  otherwise 
directly  shown.  It  seems  probable,  howev^, 
that  early  in  the  year  he  signified  his  inten- 
tion of  retiring  from  the  office  on  June  30, 
1892,  and  that  Dr.  Wentworth  was  chosen 
to  take  the  place  when  it  should  be  so  vacat- 
ed. The  state  claims  tliat  Dr.  Wentworth's 
term  expired  on  April  1, 18U4,  being  IB  xears 
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or  Are  full  terms  after  the  first  uppolntmait 
of  Dr.  Knapp,  and  that  Dr.  Wetmore,  who 
was  chosen  on  July  18,  1804,  and  who  on  the 
same  day  qualified  and  demanded  the  otSce, 
is  entitled  to  It  until  April  1,  1897.  The  de- 
fendant contends  that,  under  said  section  3 
of  the  act  for  the  organization  and  regula' 
tion  of  the  asylums  for  the  Insane,  and  the 
terms  of  his  appointment,  he  has  the  right 
to  hold  the  office  until  July  1,  1893.  A  con- 
struction of  said  section  3  is  necessary  to 
an  adjudication  of  the  rights  of  the  paitles. 
It  will  be  observed  that  this  statute  makes 
no  provision  whatever  for  the  time  of  the 
beginning  or  ending  of  a  term,  nor  for  a 
vacancy,  nor  for  the  filling  of  an  unexpired 
term,  dor  for  an  appointment  for  less  than 
three  years.  In  these  respects,  It  differs  ma- 
terially in  terms  from  most  of  our  statutes 
regulating  the  tenure  of  public  ofQcers.  On 
May  23,  1861,  almost  at  the  beginning  of  our 
state  government,  a  statute  was  enacted 
regulating  elections,  being  chapter  28,  Sess. 
Laws  18(51.  Sections  39-41  of  this  act  read, 
respectively,  as  follows: 

"Sec.  39.  All  vacancies.  In  any  state  or 
county  ottlce,  and  in  the  supreme  court  or 
district  courts,  unless  otherwise  provided  for 
by  law,  shall  be  filled  by  appointment  from 
the  governor,  until  the  next  general  election 
after  such  vacancy  occurs,  when  such  vacan- 
cy shall  be  filled  by  election. 

"Sec.  40.  The  regular  term  of  office  of  all 
state,  district  and  county  officers;  of  the  jus- 
tices of  the  supreme  and  judges  of  the  dis- 
trict courts,  shall  commence  on  the  second 
Monday  of  January  next  after  the  election. 

"Sec.  41.  Any  of  the  said  officers  that  may 
be  elected  or  appointed  to  fill  vacancies,  may 
qualify  and  enter  upon  the  duties  of  their 
office  Inamedlately  thereafter,  and,  when  elect- 
ed, they  may  bold  the  same  during  the  un- 
expired term  for  which  they  were  elected, 
and  until  their  successors  are  elected  and 
qualified;  but.  If  appointed,  they  shall  hold 
the  same  only  until  their  successors  are  elect- 
ed and  qualified." 

These  sections  were  published  as  above  In 
chapter  SG  of  the  compilation  of  1  <i2.  Sec- 
tions '.i9  and  41  were  ve-euacted  litei'ully  as 
sections  57  and  59,  and  section  40  somewhat 
altered  as  section  58  of  chapter  36  of  the 
General  Statutes  of  18(S8.  No  change  has 
since  been  made  and  the  sections  appear, 
respectively,  as  paragraphs  2718-2720  of  the 
General  Statutes  of  18>S9.  In  Bond  v.  White, 
8  Kan.  3:!3,  wlilch  Involved  the  right  to  the 
office  of  sheriff,  said  sections  57  and  .50  were 
declared  constitutional,  and  we  bave  no 
doubt  of  the  correctness  of  that  decision  as 
applied  to  county  officers.  Whether  the  sec- 
tions intended  to,  or  do,  cover  all  cases  of 
Judicial  vacancies  provided  for  by  section  11 
of  article  3  of  the  constitution,  we  need  not 
now  Inquire,  but  they  were  treated  as  valid, 
and  as  constituting  rules  of  construction.  In 
Hagerty  v.  Arnold,  13  Kan.  367,  381  et  seq.; 
Stote  T.  Mecbem,  81  Kan.  435,  436,  2  Pac. 


816;  and  State  v.  Poster,  36  Kan.  504,  13  Pac. 
841.  Hale  v.  Bischoff,  53  Kan.  301,  36  Pac. 
752,  was  a  contest  for  the  office  of  assessor 
of  a  city  of  the  first  class,— a  place  filled  by 
appointment,  it  being  expressly  provided  by 
the  statute  that,  "in  case  of  any  vacancy  in 
any  appointive  office  the  mayor,  by  and  with 
the  consent  of  th6  council,  shall  fill  such  va- 
cancy for  the  unexpired  term  for  which  bis 
predecessor  was  appointed."  Sess.  Laws 
1881,  c.  37, 1  81;  Gen.  St.  1889,  par.  635.  The 
foregoing  authorities  are  all  cited  by  the 
state  to  aid  us  In  the  construction  of  a  stat- 
ute essentially  differing  from  the  statutes 
which  were  controlling  in  those  cases,  for, 
as  we  bave  already  seen,  the  section  under 
consideration  does  not  recognize  any  such 
thing  as  a  vacant,  unexpired,  or  fractional 
term,  nor  the  appointment  of  any  person  for 
a  shorter  term  than  three  years.  State  v. 
Thoman,  10  Kan.  191,  required  an  interpre- 
tation of  sections  6  and  13  of  article  3  of  the 
constitution,  the  former  fixing  the  term  of 
office  of  the  district  judges  at  four  years, 
and  the  latter  regulating  their  compensatlMi, 
In  connection  with  chapter  52,  Sess.  Iiaws 
li:67,  creating  the  Sixth,  Seventh,  Eighth, 
and  Ninth  judicial  districts.  Under  this  stat- 
ute, Ooodin  was  elected  judge  of  the  Seventh 
district  In  1867.  He  was  re-elected  in  1871, 
although  the  statute  of  1867  was  silent  upon 
the  subject  of  the  recurrence  of  the  election 
for  judges.  In  the  five  original  districts 
created  by  the  constitution,  the  judges  were 
elected  In  1860,  1864,  and  1868,  and  the  sal- 
aries having  been  raised,  the  question  arose 
as  to  the  validity  of  the  election  of  1871,  and 
it  was  held  that  the  constitution  fixes  the 
term  at  four  years,  and  it  was  not  In  the 
power  of  the  legislature  to  Increase  or  ex- 
tend that  term,  either  directly  or  Indirectly, 
and  the  first  election  for  judge  being  in  1867, 
the  next  was  properly  held  in  1871.  Peters 
V.  Board,  17  Kan.  365,  followed  the  author- 
ity of  the  Thoman  Case,  holding  that  the  ju- 
dicial elections  in  the  Ninth  district  were 
properly  held  in  1867,  1871,  and  1875,  and 
this  notwithstanding  chapter  117,  Sess. 
Laws  1872.  purporting  to  fix  the  time  of  the 
judicial  elections  In  the  new  districts  in  1872 
and  every  four  years  thereafter,  the  act  be- 
ing inoperative  and  void  as  in  conflict  with 
section  5  of  article  3  of  the  constitution. 
The  cases  of  Odell  v.  Dodge,  16  Kan.  446; 
(Commissioner  v.  Nelson,  19  Kan.  243,  and 
Morgan  v.  Commissioners,  24  Kan.  71,  are  to 
the  effect  that  in  the  organization  of  new 
counties  the  first  or  special  election  for  of- 
ficers is  provisional  only,  and  the  offices  are 
held  temporarily  until  filled  at  the  next  gen- 
eral election.  It  is  difficult  to  discover 
wherein  these  cases  throw  any  light  upon 
the  construction  of  the  statute  now  undw 
consideration,  and  yet  these  are  all  the  Kan- 
sas authorities  cited  by  counsel  for  the  state. 
We  cannot  give  this  act  the  interpretation 
suggested  on  the  part  of  the  state,  which  would, 
in  our  opinion,  violate,  rather  than  carry  into 
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effect  the  will  of  the  legislature,  as  expressed 
in  plain  words.  If  this  were  allowable  on  any 
supposed  ground  of  public  policy,  as  to  the 
terms  of  these  officers,  yet  we  could  not  find 
any  ground  on  which  to  base  an  argument 
that  the  public  hiterest  would  be  In  any  way 
promoted  by  the  creation  of  fractional  terms 
by  judicial  construction.  We  are  aware  of 
no  reason  that  would  forbid  the  appointment 
of  oflBcers  for  the  Topeka  and  Osnwatomie 
asylums  at  different  times,  nor  that  would  re- 
quire the  choosing  of  the  four  officers  of  either 
institution  at  the  same  time.  The  statement 
of  facts  shows  that  the  board  of  tiiisteea  liave 
not  kept  the  triennial  terms  distinct,  nor  uni- 
form, even,  as  to  the  Osawatomie  asylum. 
The  circumstance  that  where  the  legislature 
has  seen  fit  to  recognize  vacant  fractional 
terms,  it  has  expressly  provided  for  the  filling 
of  the  places  for  the  unexpired  terms,  fur- 
nishes a  strong  reason  for  holding  that  where 
they  have  not  done  so  It  was  intended  and 
deemed  best  that  the  officer  at  whatever  time 
appointed,  should  hold  his  oSlce  for  the  term 
prescribed  by  the  statute;  and  that  if  he 
should  vacate  tlie  place  before  the  expiration 
of  that  time,  this  should  not  shorten  the  term 
of  the  next  incumbent.  In  other  words,  when 
one  goes  into  office  by  virtue  of  an  app(^t- 
ment  under  this  statute,  he  has  a  right  to  fill 
it  for  the  prescriljed  period,  but  if  he  quits, 
bis  term  ends,  and  a  new  one  begins  when 
the  apix>intment  of  his  successor  takes  effect. 
And  this  doctrine  is  sustained  by  the  great 
weight  of  authority.  Throop,  Pub.  Oft.  gf 
319,  320,  and  cases  cited.  In  People  v.  Green, 
2  Wend.  206,  273,  under  a  constitutional  pro- 
vision that  sheriffs  shotild  be  chosen  "oace 
in  every  three  years,  and  as  often  as  vacan- 
cies shall  happen,"  It  was  decided  that  a 
sheriff  elected  in  Septemljer,  1826,  to  supply 
a  vacancy  occasioned  by  the  death  of  his 
predecessor,  who  took  his  office  Januarj'  1, 
1826,  would  hold  the  office  for  three  years. 
In  delivering  the  opinion  of  the  court,  Marcy, 
J.,  said:  "Green  was  elected,  as  I  under- 
stand the  provision,  to  fill  the  vacant  office, 
and  not  merely  to  serve  out  the  vacant  term 
of  his  predecessor.  I  am  inclined  to  think 
tliat  a  diversity  of  opinion  on  this  subject  has 
arisen  from  different  applications  of  the  term 
'vacancies,'  in  the  section  of  the  constitution 
which  we  are  now  considering.  It  has  been 
sometimes  applied  to  the  office,  as  contra- 
distinguished from  the  term  of  service,  and 
at  others  to  the  term  of  office.  I  imdei-stand 
it  as  applicable  to  the  office  alone.  When 
Green  came  into  office,  he  took  It  with  all 
the  rights,  powers,  and  incidents  belonging 
to  it,  under  any  circumstances,  one  of  which 
was  a  tenure  of  three  years."  See,  also.  Peo- 
ple V.  Coutant,  11  Wend.  132;  Marshall  v. 
Harwood,  5  Md.  42.S-131;  Sansbury  v.  Mld- 
dleton,  11  Md.  296,  297;  CroweU  v.  Lambert, 
9  Minn.  283  (Gil.  267);  Whlpper  t.  Reed,  9 
Rich.  (S.  C.)  5;  Ex  parte  Meredith,  33  Grat. 
119;  Keys  v.  Mason,  3  Sneed,  6;  Brewer  v. 
Davis,  9  Humph.  208-213;  Bantmi  t.  Wilson, 


4  Tex.  400.  The  Virginia  Case  Is  very  instruc- 
tive, reviewing  many  of  the  authorities.  It 
should  also  be  added  that  the  case  cited  from 
11  Wend.  132,  wa^  afterwards  affirmed  by 
the  court  of  errors  (Id.  511),  Cliancellor  Wal- 
worth delivering  the  opinion  of  the  court 
The  fact  that  the  Iward  made  the  appointment 
of  Dr.  Wentworth  "for  the  unexpired  term 
ending  June  30,  1894,"  is  of  no  consequence, 
for,  under  the  authority  of  Hale  v.  Bischoff, 
supra,  he  will  hold  until  July  1,  1895.  Judg- 
ment in  favor  of  the  defendant 

JOHNSTON,  J.   I  concur  in  the  result 

The  case  of  State  ex  reL  Little  v.  T.  J.  Hayes 
will  be  disposed  of  in  the  same  manner.  He 
was  appointed  steward  for  the  same  asylum 
li'ebruary  6,  1892,  but  the  record  does  not 
show  when  his  appointment  was  to  take  ef- 
fect On  July  18,  1894,  W.  H.  Wilson  was 
appolnteu,  but  as  the  term  of  Mr.  Hayes  did 
not  expire  until  February  6,  1895,  or  at  a 
later  date  (depending  upon  the  time  when 
his  appointment  became  effective),  there  was 
no  vacancy  at  the  time  of  the  appointment  of 
Mr.  Wilson,  and  Judgment  must  be  rendered 
in  favor  of  tlie  defendant 

ALLEN,  J.  (dissenting).  I  am  unable  to 
reconcile  the  conclusion  reached  in  this  case 
with  the  prior  decisions  of  this  court.  It  seems 
to  me  that  no  sound  distinction  can  be  drawn 
between  the  case  presented  by  an  appoint- 
ment made  at  a  time  prior  to  the  expiration 
of  a  regular  three-years  term,  and  that  of  an 
election  to  the  office  of  Judge  of  the  districr. 
court  either  after  a  vacancy  lias  been  filled 
by  appointment  until  the  next  general  elec- 
tion. In  accordance  with  the  provlslonsof  the- 
constitution,  or  where  an  election  is  held  on 
the  happening  of  a  vacancy.  The  case  cited 
from  33  Grat  119,  is  to  the  effect  that  an 
election  of  Judge  would  be  for  the  full  term, 
and  not  merely  for  the  unexpired  term;  but 
this  court  in  the  cases  of  State  v.  Thoman 
and  Peters  v.  Board,  cited  in  the  opinion, 
adopted  the  other  rule,  and  In  the  latter  case 
held  that  the  legislature  could  not  even  by  a 
statute  provide  for  a  change  of  the  regtUa>- 
succession  of  terms  of  office,  though  a  Judg" 
had  held  over  his  term  of  four  years  because 
of  a  failure  to  elect  a  successor.  The  cases 
mentioned  applied  the  rule  which  bad  been 
dechired  In  State  v.  CJobb,  2  Kan.  32,  with 
reference  to  the  terms  of  office  of  the  Justices 
of  this  cotut  to  Judges  of  the  district  court 
The  constitution  provides  that  a  Judge  of  the 
district  court  "shall  hold  his  office  for  the 
term  of  four  years."  The  only  provision  for 
filling  vacancies  is  to  fill  them  until  the  next 
regular  election.  The  judge  who  is  elected  at 
that  election  would  appear  to  have  as  strong 
a  claim  to  hold  for  four  years  by  virtue  of  the 
provisions  of  the  constitution  as  the  superin- 
tendent of  the  asylum  can  possibly  have  un- 
der the  statute  under  consideration.  But  this 
court  held,  In  the  cases  cited,  that  there  was 
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a  regnlar  succession  of  terms,  and  tbat  the 
Judge  elected  when  there  was  an  unexpired 
term  to  fill  held  only  fbr  the  balance  of  his 
predecessor's  term.  The  case  of  Hagerty  r. 
Arnold,  also  dted  In  the  opinion,  as  well  as 
a  number  of  cases  since  decided,  applies  the 
same  role  to  county  officers.  Some  of  the 
authorities  from  other  states,  cited  In  the 
opinion,  hold  the  reverse  under  similar  stat- 
utes. It  can  hardly  be  seriously  contended 
that  the  legislature  can  change  a  role  establish- 
ed by  the  constitution,  and  the  power  to  do  so 
was  very  emphatically  denied  In  the  Peters 
Oase.  If  the  question  were  a  new  one  In  this 
state,  perhaps  the  arguments  In  favor  of  the 
rule  announced  In  this  case  might  appear  as 
weighty  as  those  opposed  to  It.  As  applied  to 
the  particular  officers  whose  terms  are  under 
consideration,  I  perceive  no  special  objection 
to  the  conclusion  reached.  It  does  seem  to 
me,  however,  that  a  well-defined  and  steadily 
maintained  rule  for  the  construction  of  statu- 
tory and  constitutional  provisions  with  refer- 
ence to  the  succession  of  terms  of  office  Is 
broken  down  by  this  declsl<»i,  and  that  here- 
after we  shall  be  at  sea,  without  any  triable 
compass  for  oar  guidance  In  determining  the 
tenure  of  a  considerable  class  of  public  of- 
ficials, and  that  it  is  far  better  to  adhere 
steadily  and  consistently  to  the  rule  already 
adopted,  eq>eclally  In  view  of  the  fact  that 
it  has  seemed  to  work  satisfactorily  In  the 
past  In  the  case  of  Hale  v.  BischofF,  though 
not  necessarily  involved  in  the  ded^on,  the 
rule  that  terms  of  office  follow  each  other  In 
regular  succession,  in  the  absence  of  express 
provision  to  the  contrary,  was  recognized  as 
the  settled  law  of  this  state.  Some  force  is 
attributed  to  the  want  of  any  provision  In  the 
statute  under  consideration  for  filling  vacan- 
cies. The  statute  does  not  in  express  tenna 
provide  for  any  appointment  but  the  first. 
The  power  to  apiwlnt  after  the  expiration  of 
the  first  term  must  be  Inferred.  It  seems  to 
me  that,  with  equal  ease,  we  may  Infer  the 
power  to  fill  a  vacancy. 

(K  Kan.  308) 

STATE  ex  rel.  DAWB8,  Attorney  General,  t. 
BRIDENTHAL. 
(Supreme  Court  of  Kansas.  June  8,  18%.) 
Stats  Bakk  Commissionbk — Appointment — Tsrm 
OP  Office. 
In  1891  an  act  of  the  legislature  was 
passed  providing  for  the  organization  of  banks, 
the  regulation  of  the  banking  business,  and  au- 
thoridng  the  appointment  of  a  bank  commis- 
sioner. The  act  was  passed  in  the  closing  days  of 
the  legeslative  session,  and  did  not  take  effect 
until  a  few  days  after  the  legislature  had  ad- 
journed. It  provided  that  the  governor  should 
appoint,  by  and  with  the  advice  and  consent  of 
the  senate,  a  bank  commissioner,  whose  term  of 
office  should  be  four  years  and  until  his  successor 
was  appmnted  and  qualified,  but  made  no  pro- 
vision for  the  filling  of  vacancies  that  might  oc- 
cur in  the  oflSce.  On  March  21,  1891.  J.  was  ap- 
pointed by  the  governor,  and  the  senate  not  being 
m  session,  the  appointment  was  not  confirmed. 
He  qualified  and  took  possession  of  the  office  and 
continued  to  perform  all  the  duties  thereof  until 


his  successor  was  appointed  and  had  qualified. 
At  the  next  session  of  the  senate,  in  February, 
1893,  B.  was  appointed  and  his  appointment  was 
confirmed  by  the  senate.  Bdd,  that  the  appoint-  , 
sient  of  J.  was  only  provisional  and  temporary, 
and  the  commencement  of  the  official  term  began 
to  run  from  the  appointment  of  B.,  and  that  he  is 
entitled  to  hold  the  office  for  four  years  from  the 
time  of  that  appointment  Johnston,  J.,  dissent- 
ing. 
(SyUabus  by  the  Court) 

Original  action  In  quo  warranto  on  the  re- 
lation of  F.  B.  Dawes,  attorney  general, 
against  John  W.  BridenthaL  Judgment  for 
defendant 

F.  B.  Dawes,  Atty.  Gen.,  D.  M.  Valentine, 
and  J.  W.  Ady,  for  plaintiff.  David  Over- 
myer  and  O.  C.  Clemens,  for  defendant 

JOHNSTON,  J.  This  iB  a  proceeding  In 
quo  warranto,  brought  by  the  attorney  gen- 
eral in  the  name  of  the  state,  against  John 
W.  Brldenthal  to  determine  his  title  to  the 
office  of  bank  commissioner  and  to  oust  him 
therefrom;  The  facts  in  the  case,  about 
which  there  is  no  controversy,  are  stated  in 
the  plaintiff's  petition,  and  the  questions  for 
deteiinlnation  arise  upon  a  demurrer  of  the 
defendant  to  the  petition.  It  appears  that 
the  legislature  of  1801,  shortly  before  th^i 
final  adjournment,  enacted  a  law  providing 
for  the  wganization  of  banks  and  the  regula- 
tion of  the  banking  business,  and  It  con- 
tained the  following  provision:  "The  gov- 
ernor shall  appoint,  by  and  with  the  advice 
and  consent  of  the  senate,  a  bank  commlsslcMi- 
er  for  the  state  of  Kansas,  whose  term  of 
office  shall  be  four  years  and  until  his  suc- 
cessor Is  appointed  and  qualified."  Laws 
1S91,  c.  43,  f  21.  This  act,  although  approved 
March  10,  1891,  did  not  take  effect  until 
March  21.  1891,  and  at  that  time  the  legis- 
lature had  adjourned,  and  there  was  no  ses- 
sion of  the  senate  to  confirm  an  appoint- 
ment made  after  the  law  became  operative 
until  the  next  regular  biennial  session,  which, 
convened  In  January,  1803.  On  March  21, 
1891,  the  day  on  which  the  act  took  effect. 
€K>vemor  L.  U.  Humphrey  appointed  as  bank 
commissioner  Charles  F.  Johnson,  who,  it  is 
admitted,  was  duly  qualified  and  eligible  to 
take  and  hold  the  office  under  the  provisions 
of  law,  and  a  commission  as  bank  commis- 
sioner under  the  seal  of  the  state  was  Issued 
to  him.  The  appointment  was  not  confirmed 
by  the  senate,  but  Immediately  upon  receiv- 
ing, his  commission  Johnson  duly  qualified 
as  bank  commissioner,  took  possession  of  the 
office,  and  continued  to  exercise  all  the  du- 
ties and  prerogatives  thereof  until  February 
13,  1803.  On  February  8,  1893,  Governor  L. 
D.  LcwelUng,  who  had  succeeded  Gtovemor 
Humphrey,  Instead  of  renewing  the  appoint- 
ment of  Charles  F.  Johnson,  and  sending  his 
name  to  the  senate,  nominated  and  appointed 
for  the  same  office  John  W.  Brldenthal,  a  citi- 
zen and  elector  duly  qualified  and  eligible  to 
take  and  hold  the  office  to  which  he  was  ap- 
pointed.   That  nomination  and  appointment 
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were  submitted  to  the  state  senate  then  In 
session,  and  -were  by  the  senate,  on  the  13th 
day  of  February,  1893,  conflrmed.  Where- 
'  upon  the  governor  Issued  to  Bridenthal  a 
commission,  and  he  immediately  tool£  pos- 
session of  the  office,  and  has  erer  since  exer- 
cised all  the  duties  and  prerogatives  of  the 
same,  and  still  retains  possession  of  the  of- 
fice, exercising  its  duties  and  privileges,  and 
receiving  the  emoluments  thereof.  The  mes- 
sage of  the  governor  nominating  and  ap- 
pointing John  W.  Bridenthal  to  office  is  as 
follows:  "I  have  this  day  appointed  John 
W.  Bridenthal  as  banli  commissioner  of  the 
state  of  Kansas,  and  respectfully  request  his 
confirmation  by  your  honorable  body.  Very 
respectfully,  L.  D.  Lewelling,  Governor." 
After  the  appointment  and  confirmation  of 
Bridenthal,  he  qualified  in  the  manner  and 
form  prescribed  by  law.  Four  years  from 
the  time  that  Charles  F.  Johnson  was  ap- 
pointed, the  senate  of  the  state  not  being  In 
session,  Governor  E.  N.  Morrill  appointed  to 
the  office  of  bank  commissioner  C.  S.  Jobes, 
a  citizen  and  elector  who  was  duly  qualified 
and  eligible  to  take  and  exercise  the  duties 
of  the  office  of  bank  commissioner.  There  is 
no  claim  that  Bridenthal  has  resigned  or 
been  removed,  nor  that  he  has  forfeited  or 
surrendered  the  office.  His  claim  is  that  he 
was  the  first  person  regularly  appointed  to 
the  office,  and  that  in  the  absence  of  any  pro- 
vision fixing  the  beginning  of  the  term,  he 
was  appointed  for  a  full  term  of  four  years, 
which  will  not  expire  until  February,  1807. 
The  state  contends  that  it  was  the  duty  of 
the  governor  to  fill  the  office  Immediately 
after  the  law  became  effective,  and  that  hav- 
ing filled  It,  the  first  term  began  with  the 
appointment  of  Johnson  la  18!)1,  and  that  as 
the  term  could  not,  under  a  constitutional 
limitation,  be  longer  than  four  years,  the 
term  ended  on  March  21,  18U3,  when  it  be- 
came the  duty  of  the  governor  to  make  an- 
other appointment  for  the  second  term. 

There  Is  no  statute  which  fixes  the  time 
for  the  beginning  or  ending  of  the  official 
term,  and  no  provision  with  respect  to  the 
filling  of  vacancies  In  the  office  or  term, 
nor  is  there  a  statute  in  regard  to  the 
appointment  of  a  bank  comuitssioner,  the 
duration  of  the  term,  or  the  tenure  of  office, 
other  than  that  which  has  been  quoted.  It 
provides,  as  we  have  seen,  that  the  term 
shall  be  four  years,  "and  until  bis  successor 
Is  appointed  and  qualified."  It  was  well 
argued  that  the  legislature  cannot  by  any 
method  extend  the  fixed  term  of  an  office 
which  is  limited  by  the  constitution.  Under 
section  2  of  article  15  of  the  constitution  it 
is  provided  that  "the  tenure  of  any  office  not 
herein  provided  for  may  be  declared  by 
law;  when  not  so  declared  such  crf&ce  shall 
be  held  during  the  pleasure  of  the  authority 
making  the  appointment,  but  the  legislature 
shall  not  create  any  office  the  tenure  of 
which  shall  be  longer  than  four  years." 
It  seems  to  be  conceded  by  the  parties  that 


the  legislature  did  not  Intend  to  enlarge  the 
term,  or  extend  It  beyond  the  fixed  period 
of  four  years.  It  Is  said  that  the  hold-over 
provision  was  not  Intended  to  enter  Into  or 
to  be  descriptive  of  the  term,  but  upon 
grounds  of  public  conveni«ice  and  necessity, 
and  in  order  to  prevent  an  absolute  vacancy, 
the  law  will  recognize  the  Incumbent  as  an 
officer  de  facto  until  his  successor  is  ap- 
pointed and  qualified.  It  te  the  opinion  of 
the  court  that,  as  a  "term"  means  a  fixed 
and  definite  period  of  time,  the  time  definite- 
ly fixed  in  the  law  at  four  years  is  the  term 
of  office,  and  that  the  hold-over  provision, 
whatever  view  may  be  taken  of  the  same, 
does  not  invalidate  or  destroy  the  entire 
section  with  reference  to  tenure.  The  ap- 
pointing power  would  in  any  event  have 
the  right  to  fill  the  office  at  the  end  of  four 
years,  and  the  right  to  exercise  that  power 
returns  to  the  appointing  power  at  intervals 
of  not  more  than  four  years. 

Then  we  have  the  remaining  question  of 
when  the  term  begins.  In  the  absence  of  a 
statutory  provision  upon  that  subject,  it 
has  been  held  that  where  a  statute  author- 
izes the  appointment  of  an  official  and  de- 
clares the  tenure  of  the  office,  and  is  silent 
on  the  point  as  to  the  beginning  of  th« 
first  appointee's  term,  the  commencement 
of  the  official  term  begins  to  run  from  the 
date  of  the  first  appointment.  Hale  y.  Bia- 
choff,  53  Kan.  301,  36  Pac.  752.  The  statute 
authorizes  the  governor  to  appoint  a  con»- 
missioner,  but  expressly  provides  that  it 
shall  be  done  by  and  with  the  advice  and 
consent  of  the  senate.  No  provision  is  made 
with  respect  to  the  first  appointment,  in 
case  there  is  no  senate  In  session,  nor  for 
making  an  appointment  to  fill  a  vacancy 
which  occurs  when  the  concurrence  of  the 
senate  cannot  be  obtained.  The  constlta- 
tion  provides  for  only  biennial  sessions  of 
the  legislature,  and  ail  Imow  that  an  extra 
session  of  that  body  is  rarely  called  or  held. 
The  law  providing  for  the  regulation  of 
banks  and  the  appointment  of  a  commis- 
sioner was  enacted  for  a  public  purpose  and 
from  a  supposed  public  necessity.  It  was 
manifestly  the  intention  of  the  legislature 
that  it  should  become  operative  at  once,  and, 
whether  It  went  into  effect  before  or  after 
the  adjournment  of  the  legislature,  that  a 
commissioner  would  be  appointed  to  execute 
and  carry  out  its  requirements.  It  was  finally 
passed  and  approved  In  the  closing  days 
of  the  legislature,  and  was  not  published 
until  several  days  after  the  final  adjourn- 
ment The  language  and  nature  of  the  act 
Indicated  an  expectation  on  the  part  of  the 
legislatiu'e  that  the  act  would  go  Into  Im- 
mediate effect,  and  that  an  officer  would  be 
appointed  to  execute  Its  provisions.  Evi- 
dently the  legislature  did  not  Intend  that  the 
office  should  remain  vacant  for  two  years 
after  the  act  went  into  effect,  and  as  a 
matter  of  necessity  must  have  Intended  that 
the  governor,  who  by  the  terms  of  the  act 
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Is  authorized  to  appoint,  would  supply  not 
only  the  original  vacancy  but  any  other  va- 
cancy that  might  occur  when  the. legislature 
was  not  in  session.  It  Is  true  that  officers 
are  to  be  chosen  or  appointed  in  the  man- 
ner prescribed  by  law.  It  would  seem  from 
the  language  of  this  act,  as  well  as  from 
the  powers  conferred  upon  the  governor  by 
the  constitutlcni  and  laws,  that  he  would  be 
warranted  in  filling  the  original  or  otiiee 
racancy  in  the  office  when  the  senate  was 
not  in  session  and  had  no  opportunity  to 
unite  in  making  the  appointment.  It  is  con- 
tended by  the  state,  and  apparently  con- 
ceded  by  one  of  the  counsel  for  the  defend- 
ant, that  this  is  an  implied  executive  func- 
tion of  the  governor,  but  it  is  further  con- 
tended in  behalf  of  the  defendant  that  it  is 
only  a  temporary  or  provisional  appoint- 
ment, warranted  only  by  the  necessities  and 
conveniences  of  the  public.  It  is  claimed 
by  the  defendant,  and  a  majority  of  the 
court  are  of  the  opinion,  that  no  regular 
appointment  could  be  made  which  would  fix 
the  beginning  of  the  first  regular  term,  ex- 
cept by  the  concurrent  action  of  the  full 
appointing  power.  It  Is  said  that  the  ap- 
pointment first  made  by  the  governor  was 
only  to  fill  what  has  been  termed  an  original 
vacancy,  and  is  a  mere  temporary  appoint- 
ment, depending  upon  inference  and  implica- 
tion rather  than  upon  any  express  provision 
of  law,  and  is  only  Justified  by  necessity, 
and  because  the  law  abhors  an  actual  va- 
cancy. It  is  treated  as  an  exceptional  va- 
cancy, which  forms  no  part  of  a  regular 
term,  and  that  under  the  decisions  of  this 
state  the  making  of  such  an  appointment 
is  only  a  temporary  provision  to  continue 
until  the  regular  term  commences.  Hagerty 
V.  Arnold,'  13  Kan.  367,  and  cases  cited. 
There  are  numerous  authorities,  which  it 
Is  unnecessary  to  cite,  holding  that  officers 
must  be  chosen  In  the  manner  prescribed  by 
the  law,  and  the  view  of  a  majority  of  the 
court  is  that,  the  legislature  having  declared 
that  the  appointing  power  resides  in  the 
governor  and  the  senate,  there  was  no  regu- 
lar appointment  for  the  term  mentioned  in 
tlie  statute  until  the  choice  was  made  by 
those  whom  the  statute  invested  with  the 
power  of  appointment  As  the  commence- 
ment of  the  (Acial  term  is  to  be  fixed  by  the 
appointment,  It  Is  held  to  mean  a  full  legal 
appointment,  and  not  a  mere  special  or 
temporary  appointment  made  to  fill  an  orig- 
inal vacancy,  and  it  is  said  that  if  any 
other  view  Is  taken  it  would  be  within  the 
power  of  the  governs  to  make  every  ap- 
pointment at  a  time  when  the  legislature 
was  not  in  session,  and  in  that  way  the 
senate  would  be  entirely  deprived  of  any 
participation  in  the  choice  of  a  bank  com- 
missioner, and  thus  defeat  the  manifest 
purpose  of  the  legislature  as  to  the  method 
of  choosing  that  officer.  The  conclusion  Is 
that,  as  the  appointing  power  defined  by  the 
statute  consists  of  the  governor  and  the  sen- 


ate together,  and  as  the  governor  and  senate 
did  not  act  Jointly  until  February,  1893,  at 
the  time  when  the  defendant  was  appointed 
and  confirmed,  it  follows  that  be  was  the 
first  commissioner  regularly  appointed  for  a 
full  term,  and  that  the  teem  for  which  he 
was  chosen  will  not  expire  until  February, 
1W)7. 

The  writer  Is  unable  to  concur  in  this 
conclusion,  and  his  views,  very  brlefiy  stat- 
ed, are  as  follows:  When  the  office  of  bank 
commissioner  was  created.  It  was  Ipso  facto 
vacant,  and  there  being  no  senate  to  advise 
and  consent,  it  was  the  duty  and  within  the 
power  of  the  governor  to  flU  the  office  by 
appointment  Whether  this  is  to  be  treated 
as  an  exceptional  and  temporary  provision, 
and  whether  or  not  It  Is  Justified  on  the 
mere  grounds  of  public  convenience  or  ne- 
cessity, it  must  be  conceded  that  the  ap- 
pointment of  Charles  F.  Johnson  on  March 
21, 1801,  was  legally  made,  and  invested  him 
with  all  the  powers  which  he  could  have 
exercised  If  there  had  been  a  confirmation. 
There  were  no  limits  on  his  power,  and  his 
duties  and  responsibilities  were  the  same 
as  if  the  choice  of  the  officer  had  been 
shared  by  the  senata  He  was  lawfully  in 
office,  bis  right  and  authority  were  recog- 
nized by  all  the  departments  of  the  govern- 
ment, and  he  exerdsed  the  duties  of  the 
place  with  the  general  acquiescence  of  the 
people  of  the  state.  Having  been  legally  ap- 
pointed and  lawfully  invested  with  the 
office,  and  it  having  been  decided  that, 
where  the  law  is  silent  about  the  commence- 
ment of  a  term,  a  legal  appointment  fixes 
the  beginning  of  the  first  term,  it  is  the 
opinion  of  the  writer  that  the  first  term 
of  the  offlce'commenced  upon  March  21, 1891. 
Under  the  ordinary  practice,  this  appoint- 
ment entitled  Johnson  to  hold  the  office  un- 
til the  senate  convened,  at  which  time  It  was 
the  duty  of  the  governor  to  renew  the  ap- 
pointment to  the  senate  and  obtain  the  con- 
currence of  that  body.  The  person  then 
appointed  and  confirmed  would  serve  out  the 
unexpired  portion  of  the  four-year  term. 
Under  the  other  theory,  if  the  appointment 
of  Johnson  had  been  renewed  according  to 
the  usual  practice,  and  the  appointment  con- 
firmed, he  would  have  been  entitled  to  hold 
the  office  until  1897,  a  period  of  about  six 
years.  In  the  opinion  of  the  writer,  Briden- 
thal  was  chosen  to  fill  out  Johnson's  un- 
expired term,  and  bis  right  to  the  office  ter- 
minated ou  March  21,  1895.  As  the  ma- 
jority of  the  court  hold  that  bis  term  does 
not  expire  until  1897,  Judgment  will  be 
awarded  in  favor  of  the  defendant 

ALLEN,  J.,  concurs.  JOHNSTON,  J.,  dis- 
sents. 

MARTIN,  O.  J.  I  concur;  but,  after  de- 
ciding that  the  four-years  term  is  not  viti- 
ated by  the  provision  for  holding  over  until 
a  successor  is  appointed  and   quallfled,  I 
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would  prefer  to  place  my  concurrence  upon 
the  ground  that  this  statute  does  not  recog- 
nize-any vaca,nt,  unexpired,  or  fi-actlonal 
twm,  and  each  incumbent  appointed  by  the 
governor  with  the  advice  and  consent  of  the 
senate  is  entitled  to  hold  (or  the  full  term 
of  four  years.  In  respect  to  terms,  the  stat- 
ute Is  like  that  under  consideration  in  State 
y.  Wentworth  (decided  at  the  present  term) 
40Pac.648. 


(56  Kan.  S86) 

CHICAGO,  B.  &    Q.  E.  CO.  v.  CLERK  OF 
NORTON  COUNTT  et  al. 
(Sopreme  Court  of  Kansas.    June  8,  1895.) 
Restbainino  Collection  of  Taxes. 
A  court  of  equity  will  not  interfere  by  in- 
junction to  prevent  an  injury  which  is  merely  the- 
oretical in  its  nature,  and  an  error  committed  by 
the  taxing  officers  of  a  county,  which  does  not  In- 
jure or  affect  the  party  complaining,  is  no  ground 
for  equitable  interference  with  the  collection  of 
the  taxes. 
(Syllabus  by  the  Court) 

Error  from  district  court,  NortMi  county; 
A.  C.  T.  Geiger,  Judge. 

Action  for  an  injunction  by  the  Chicago, 
Burlington  &  Qulncy  Railroad  Company 
against  the  clerk  of  the  county  of  Norton 
and  others.  Defendants  had  judgment,  and 
plaintiff  brings  error.    Affirmed. 

W.  F.  Guthrie,  for  plaintiff  in  error.  C.  D. 
Jones,  for  defendants  In  error. 

JOHNSTON,  J.  The  Chicago,  Burlington 
&  Qulncy  Railroad  Company  owns  and  oper- 
ates a  railroad  In  Norton  county,  and  In  the 
year  1894  the  railroad  property  was  assessed 
by  the  state  board  of  railroad  assessors. 
The  other  property  within  the  county  was 
assessed  by  the  local  assessors,  and  tue  aH* 
sessment  so  made  was  subsequently  equalized 
by  the  county  board  of  equalization.  Imme- 
diately after  the  board  bad  completed  its  la- 
bors, the  county  clerk  prepared  an  abstract 
of  the  assessment  rolls  of  the  county,  and 
forwarded  It  to  the  state  auditor,  who  laid 
the  same  before  the  state  board  of  equaliza- 
tion. In  equalizing  the  valuations  In  order 
to  determine  the  amount  of  state  taxes  which 
each  county  should  contribute,  the  state 
board  of  equalization  ordered  a  reduction  of 
21  per  cent  of  the  assessed  valuations  of 
Norton  county,  but  the  valuation  of  railroad 
property  was  found  not  to  be  excessive,  and 
was  allowed  to  remain  as  It  was  originally 
assessed  by  the  state  board  of  railroad  as- 
sessors. A  certified  report  of  the  action  of 
the  state  board  of  equalization  was  made  to 
the  county  clerk  of  Norton  county,  and  at  a 
meeting  of  the  board  of  county  commission- 
ers on  August  20,  1894,  the  county  clerk  pre- 
sented the  report  of  the  action  of  the  state 
board  of  equalization,  when  It  was  deter- 
mined to  adopt  the  reduced  valuation  as  a 
basis  In  making  the  levies  for  all  puri^oses, 
and  the  county  clerk  was  directed  to  reduce 
the  valuations  on  the  tax  rolls  as  a  basis  for 


local  levies.  This  order,  however,  had  not 
been  entered  of  record  at  the  time  this  pro- 
ceeding was  begun.  In  October  the  railroad 
company  brought  an  action  against  the  coun- 
ty clerk  and  county  treasurer  to  enjoin  them 
from  using  the  reduced  basis  in  the  collec- 
tion of  taxes,  alleging  that  the  reduction  was 
unauthorized  and  Illegal,  and,  if  used,  would 
result  in  an  Increase  of  the  taxes  upon  tall- 
road  property.  The  court  denied  the  injunc- 
tion, and  the  railroad  company  complains. 

The  state  board  of  equalization  has  un- 
doubted power  to  correct  errors  In  the  val- 
uation of  property,  and,  in  order  to  equalize, 
may  Increase  or  diminish  the  assessments 
made  by  the  assessing  officers  of  the  several 
counties  of  the  state.  It  Is  the  duty  of  the 
auditor  to  report  the  action  of  the  state  board 
to  the  county  clerks  of  the  state,  and  the  stat- 
ute provides  that  "whenever  the  valuation  of 
any  county  is  changed  by  the  state  board  of 
equalization,  the  board  of  commissioners  of 
such  county  are  authorized  to  use  the  valua- 
tion so  fixed  by  the  state  board  as  a  basis  in 
making  their  levies  for  all  pm-poses."  Gen. 
St  1889,  par.  7014.  There  is  no  complaint 
that  the  action  of  the  state  board  was  illegal 
or  inequitable,  and  it  is  conceded  that  It  was 
within  the  discretion  and  power  of  the  coun- 
ty commissioners  to  accept  the  reduced  val- 
uation, and  adopt  it  as  a  basis  in  making 
county  and  all  other  local  levies.  It  is  con- 
tended, however,  that  while  the  county  com- 
missioners are  authorized  to  adopt  the  valua- 
tion made  by  the  state  board,  they  must  take 
it  exactly  as  it  was  fixed  by  that  board,  and 
any  deviation  from  that  basis  rendered  their 
action  illegal.  If  that  be  true,  in  what  way 
was  the  railroad  company  Injured?  It  is 
true,  a  reduction  In  the  valuation  of  property 
other  than  railroad  property  correspondingly 
Increases  the  burden  to  be  placed  upon  rail- 
road property.  A  reduction  of  21  per  cent. 
howev»,  was  authorized  by  statute,  and  Is 
confessedly  proper  and  legal.  The  county 
commissiouei's,  it  appears,  ordered  a  reduc- 
tion of  only  20  per  cent  The  reason  for  mak- 
ing a  20  per  cent  reduction  Is  not  shown,  but 
it  is  Intimated  that  It  was  done  because  there 
would  be  less  dlfQculty  In  the  making  of 
computations,  and  in  extending  the  changed 
valuation  upon  the  tax  roIL  However  that 
may  be,  it  is  clear  that  the  railroad  company 
has  no  cause  for  complaint.  The  slight  de- 
parture from  the  basis  fixed  by  the  state 
board  resulted  to  the  benefit  of  the  company. 
If  the  county  commissioners  had  heeded  the 
objection  of  the  company,  and  had  corrected 
the  error  by  making  a  reduction  of  21  per 
cent,  it  would  have  enhanced  the  rate  and 
amount  of  taxes  to  be  charged  against  rail- 
road property.  It  is  not  charged  or  shown 
that  there  was  any  bad  faith  or  partiality  in 
the  action  that  was  taken,  and  the  mistake 
does  not  prejudicially  affect  the  railroad  com- 
pany. An  error  in  the  assessment  is  no 
ground  for  Intemipting  the  tax  machinery 
of  the  county  at  the  Instance  of  a  taxpayei 
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who  Is  not  Injured  by  the  error.  It  Is  not 
enougb  that  the  taxing  oflScers  have  violated 
or  are  about  to  depart  from  the  strict  rules 
of  law  in  the  performance  ot  their  duties, 
nor  will  a  court  of  equity  interfere  by  Injuno 
.tlon  to  prevent  a  mere  theoretical  Injury. 
The  plaintiff  is  not  authorized  to  institute 
proceedings  for  the  protection  of  the  public, 
and  an  injury  which  does  not  seriously  affect 
nor  injure  It  furnishes  no  ground  for  equita- 
ble interference.  The  Judgment  of  the  dis- 
trict court  will  be  affirmed.  All  tbe  Justices 
concurring. 


(56  Kan.  358) 

CITY  OP  GENESEO  v.  GENESEO   NAT- 
URAL GAS.  COAL,  OIL,  SALT   & 
MINERAL  CX).  et  al. 
(Supreme  Court  of  Kansas.    June  8,  1895.) 

COSBTITITTIOIIAI.  LaW  —  MUNICIPAL  DeTELOPMENT 

OF  MlNKRAL  RBSOnRCSS — BOSDS — RBCOV- 

ERT  OP  PrOCJEEDS. 

1.  chapter  114  of  the  Laws  of  1887,  entitled 
"An  act  authorizing,  counties  and  incorporated 
x:itie8  of  the  second  and  third  class  to  encourage 
the  development  of  the  coal,  natural  gas  and  olli- 
er  resonrcea  of  their  localities  by  subscribing  to 
the  8to<^  of  companies  organized  for  such  pur^ 
poses,"  is  unconstitutional  and  void. 

2.  A  subscription  made  by  the  city  of  Gen- 
.eseo  to  the  capital  stock  of  a  corporation  or- 
ganized for  the  purposes  of  prospecting  for,  de- 
veloping, and  operating  na.tural  gas,  coal,  oil, 
salt,  and  other  minerals,  is  invalid,  and  although 
bonds  are  issued,  and  accepted  in  payment  for 
-inch  capital  stoclc,  does  not  render  the  city  a 
*tcckholder  in  the  corporation. 

3.  The  city,  having  issued  its  bonds  to  the  de- 
'endant  corporatioD,  which,  it  Is  alleged  in  the 
petition  ana  admitted  by  the  demnrrer,  are  val- 
.Id  obligations  of  the  city,  may  recover  from  the 

defendant  corporation  tbe  proceeds  of  such  bonds 
.illegally  issued  to  pay  the  city's  subscription  to 
the  capital  stock  of  the  company,  and  wrongfully 
converted  by  the  defendants  to  their  own  use. 
(Syllabus  by  the  Court) 

Error  from  district  court,  Rice  county;  J. 
.H.  Bailey,  Judge. 

Action  by  the  city  of  Geneseo  against  the 

Geneseo  Natural  Gas,  Coal,  Oil,  Salt  &  Min- 

.eral  Company  and  others.     Defendants  had 

Judgment  on  demurrer  to  the  i)etltion,  and 

^plaintiff  brings  error.    Reversed. 

Clark  &  Green,  for  plaintiff  in  error.     A 
M.  Lasley  and  Sam  Jones,  for  defendants  In 
-error. 

ALLEN,  J.    The  district  court  sustained  a 
demurrer  to  tbe  plaintlfCs  petition,  on  the 
.  groond  that  It  did  not  state  facts  sufiSclent  to 
.  constitute  a  cause  of  action,  and,  the  plain- 
tiff not  desiring  leave  to  amend,  Judgment 
was  entered  in  favor  of  the  defendants.     The 
.plaintiff  alleges  error  In  sustaining  the  de- 
murrer.   The  petition  is  very  long.     It  al- 
leges that  the  plaintiff  is  a  city  of  the  third 
.class;  that  the  Geneseo  Natural  Gas,  Coal, 
'  Oil,  Salt  &  Mineral  Company  is  a  corpora- 
tion organized  under  the  laws  of  Kansas; 
that  the  other  defendants  are  the  directors 
.-and  officers  of  the  defendant  corporation; 
that  tbe  plaintiff,  by  authority  of  the  voters 


of  the  city,  conferred  at  a  special  election 
held  on  the  7th  of  March,  1883,  subscribed 
for  30  shares,  of  $100  eacli,  of  the  capital 
stock  of  the  defendant  corporation,  and  is- 
sued its  bonds  for  $3,000  in  payment  there- 
for; that  tbe  defendant  corporation  received 
and  sold  said  bonds,  and  that  the  same  are 
now  outstanding  and  a  valid  indebtedness 
against  the  plaintiff;  that  none  of  the  other 
stockholders  have  ever  paid  anything  on 
their  capital  stock;  that  tbe  directors  have 
applied  the  proceeds  of  the  plaintiffs  sub- 
scription to  uses  not  authorized  by  the  char- 
ter of  the  corporation,  and  that  the  directors 
and  officers  have  grossly  abused  their  trust; 
that  a  portion  of  the  proceeds  of  the  bonds 
Issued  by  the  plaintiff  is  still  in  the  posses- 
sion of  tbe  treasurer  of  the  company;  and 
tliat  he  threatens  and  is  about  to  pay  out 
the  remaining  funds  belonging  to  the  defend- 
ant to  the  officers  thereof  on  invalid  claims 
for  salaries.  The  petition  concludes  with  a 
prayer  for  an  accounting  by  tbe  dfQcers  of 
the  corporation;  for  an  injunction  against 
furth^  wrongful  disposition '  of  the  funds; 
for  a  receiver  to  close  up  the  affairs  of  the 
corporation;  that  the  directors  be  required  to 
refund  the  moneys  they  have  misappropri- 
ated; that  the  assets  of  the  corporation  may 
be  distributed  equitably  among  the  stock- 
holders; and,  finally,  for  a  Judgment  against 
the  defendant  for  $3,000.  In  support  of  the 
ruling  of  tbe  court,  it  is  argued  on  behalf  of 
the  defendants  that  the  alleged  subscription 
by  the  plaintiff  to  the  capital  stock  of  the 
defendant  company  was  made  without  au- 
thority of  law,  and  is  therefore  void;  that 
the  plaintiff,  therefore,  is  not  a  stockholder, 
has  no  interest  in  the  defendant  corporation, 
and.  cannot  question  the  action  of  the  di- 
rectors, nor  bring  them  to  an  accounting; 
tliat  the  bonds  issued  by  tbe  city  are  void, 
and  the  subscription  was  tlierefore  without 
consideration.  A  copy  of  the  charter  of  the 
company  is  attached  to  the  petition,  which 
shows  "that  the  purposes  for  which  this  cor- 
poration is  formed  are  to  prospect  for,  de- 
velop, and  operate  natural  gas,  coal,  oil,  salt, 
and  other  minerals." 

We  agree  with  counsel  for  defendants  in 
error  that  the  legislature  did  not  and  could 
not  confer  authority  on  the  city  to  subscribe 
to  the  capital  stock  of  this  company.  The 
charter  provides  for  a  capital  stock  of 
$50,000,  divided  into  shares  of  $100  each. 
The  business  contemplated  by  the  charter  is 
not  merely  supplying  a  public  want,  or  per> 
forming  a  public  function  by  the  city  au- 
thorities. In  the  case  of  State  v.  City  of 
Hiawatha,  63  Kan.  477,  36  Pac.  1119,  we 
held  that  authority  had  been  given  by  the 
legislature  to  cities  of  the  second  class  to 
provide  for  lighting  the  streets,  and  that 
they  might  purchase  electric  plants  to  carry 
out  that  purpose.  This  corporation,  how- 
ever, seems  to  be  formed  for  the  purpose  of 
carrying  on  the  business  of  mining  gas,  coal, 
oil,  salt,  and  other  mineralii    It  is  not  form- 
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ed  merely  to  supply  a  public  need  of  the 
city,  but  contemplates  carrying  on  a  private 
business  for  profit  The  main  purpose  of 
the  corporation  would  seem  to  be  to  produce 
minerals  for  sale  on  the  market  at  a  profit. 
Cities  are  organized  for  public  purposes,  not 
to  enter  into  private  business  ventures.  In 
this  case  the  subscription  was  but  for  a 
small  portion  of  the  capital  stock  in  a  cor- 
poration, the  business  of  which  would  be 
controlled  by  directors  chosen  by  vote  of  the 
stockholders.  It  would  be,  in  effect,  placing 
the  interests  of  the  public  in  charge  of  pri- 
vate persons  whose  interests  might  lead 
them,  as  it  is  charged  in  the  petition  has 
been  done  In  this  case,  to  abuse  their  trusts, 
and  misapply  the  funds  of  the  corporation. 
The  only  statute  which  it  is  claimed  author- 
izes such  a  subscription  is  chapter  114  of  the 
Laws  of  1887,  which,  so  far  as  it  attempts 
to  authorize  cities  to  become  shareholdera  in 
companies  organized  for  the  purposes  of  min- 
ing cnai;  etc.,  to  be  placed  on  the  general 
market  for  profit,  is  void  under  the  principles 
declared  In  former  decisions  of  this  court 
McConnell  v.  Hamm,  16  Kan.  228;  Blain  v. 
Society,  21  Kan.  558;  Railroad  Co.  v.  Smith, 
23  Kan.  745.  See,  also,  National  Bank  v. 
City  of  lola.  9  Kan.  089;  Association  v. 
Topeka,  20  Wall.  655. 

It  Is  claimed  by  the  defendants  that  the 
act  authorizing  the  subscription  being  void, 
bonds  Issued  under  It  are  void  and  worth- 
less;' that  the  plalntlETs  subscription  was 
without  consideration;  and,  therefore,  that 
the  plaintiff  has  no  Interest  in  the  corpora- 
tion, nor  claim  upon  It  On  the  other  hand, 
the  plaintiff  Insists  that  the  defendant  cor- 
poration, having  received  and  sold  the  bonds, 
and  accepted  the  city's  subscription  to  its 
capital  stock.  Is  estopped  from  denying  the 
plalutill's  rights  as  a  stockholder.  We  do 
not  wholly  agree  with  either  of  these  con- 
tentions. The  petition  does  not  set  out  the 
form  of  the  bunds  issued.  It  may  be,  for 
anything  appearing  In  the  record,  that  the 
bonds  are  unobjectionable  in  form,  and  pur- 
port to  be  Issued  for  a  lawful  purpose,  and 
that  under  the  decisions  of  the  supreme 
court  of  the  United  States,  they  might  be 
held.  If  In  the  hands  of  bona  fide  purchasers 
for  value,  without  notice  of  any  Infirmity,  to 
be  binding  obligations.  It  may  be  that  they 
contain  no  reference  to  the  statute  referred 
to.  It  Is  alleged  In  the  petition  that  they 
are  valid  and  binding  obligations  on  the  city. 
It  Is  possible  that  this  averment  may  be 
true.  We  must  assume  In  considering  the 
demurrer  that  it  is  true.  If  so,  the  city  has 
a  valid  claim  against  the  corporation  for  the 
proceeds  of  the  bonds.  Its  claim  Is  not  as  a 
stockholder,  but  as  a  creditor  of  the  corpora- 
tion, entitled  to  receive  the  proceeds  of  bonds 
Issued  without  lawful  authority,  which  have 
come  Into  the  hands  of  the  defondautH. 
While  there  Is  a  great  deal  of  surplusage  in 
the  petition,  and  very  much  relief  Is  asked 
which  the  court  cannot  give,  there  are  yet 


sufficient  averments  to  show  a  cause  of  ac- 
tion in  favor  of  the  city  for  the  Itmnds  wrong- 
fully Issued,  and  wrongfully  converted  by 
the  defendants  to  their  own  use.  The  judg- 
ment must  be  reversed,  with  directions  to 
overrule  the  demurrer.  All  the  Justices  con- 
curring. 


(66  KiU.  389) 
STATE  ex  rel.  lylTTLB,  Attorney  General,  t. 
REGENTS  OP  UNIVERSITY  et  al. 
(Supreme  Court  of  Kansas.    June  8,  1895.) 

Quo  WaUHANTO— ReGEXTS   of  toe  USIVERSITT— 

Wrosoful  Exclusiov  of  Student*. 

1.  An  action  in  the  nature  of  qno  warranto 
may  be  maintained  In  the  niune  of  the  state  by 
the  attorney  general,  to  oust  the  board  of  reK«its 
of  the  uniTprsity  of  Kansas  from  the  exercise  of 
corporate  powers  in  excess  of  those  conferred  on 
It  by  law.  The  hoanl  of  regents  is  such  a  cor- 
poration as  is  subject  to  the  control  of  this  court 
in  such  an  action. 

2.  Admission  into  the  nniversity  is  made 
free  by  statute,  and  the  board  of  regents  has  no 
power  to  collect  a  fee  of  fire  dollars,  or  any  other 
fee,  for  the  use  of  the  library,  or  to  exclude  stu- 
dents from  the  use  of  the  library  for  the  nonpay- 
ment of  such  fee. 

3.  The  assumption  by  the  board  of  the  power 
to  collect  such  fees,  and  to  exclude  students  from 
the  library  for  the  nonpayment  thereof,  is  au  un- 
warranted assumption  of  corporate  powers,  from 
the  exercise  of  which  they  will  be  ousted  by  this 
court  in  a  suit  brought  in  the  name  of  the  state 
by  the  attorney  general. 

(Syllabus  by  the  Court) 

Original  action  In  quo  warranto  on  the  re- 
lation of  John  T.  Little,  attorney  general, 
against  the  regents  of  the  university  and  oth- 
ers.    Judgment  for  plaintill. 

John  T.  Little,  Atty.  Gen.,  and  Morton  & 
Clark,  for  plaintiff.  D.  M.  Valentine  and  J. 
W.  Green,  for  defendants. 

ALLEN,  J.  This  action  Is  prosecuted  In 
the  name  of  the  state,  on  the  relation  of  the 
attorney  general,  against  the  regents  of  the 
university,  the  chancellor,  and  the  treasurer, 
to  oust  them  from  the  exercise  of  th^  power, 
which  It  is  alleged  they  have  usurped,  of 
cliarglng  the  students  who  are  residents  of 
the  state  an  annual  library  fee  of  five  dol- 
lars, and  a  graduating  fee  of  five  dollars,  and 
of  excluding  such  students  who  fall  to  pay 
the  library  fee  from  the  use  of  the  books. 
It  is  alleged  that  the  univeralty  is  a  corpora- 
tion, and  that  enforcing  the  payment  of  such 
fees  by  residents  of  the  state  is  an  assump- 
tion of  unwarranted  corporate  powera  by  the 
regents;  that  the  statute  makes  admission 
to  the  university  free  to  all  residents  of  the 
state.  It  Is  admitted  that  the  regents  have 
been  collecting  such  library  fee,  and  claim 
the  right  to  do  so,  and  also  the  right  to  ex- 
elude  students  who  refuse  to  pay  from  the 
use  of  the  library.  But  It  is  contended  that 
the  exercise  of  this  assumed  power  cannot  be 
Inquired  into  by  an  action  In  the  nature  of 
quo  warranto,  for  the  reason  that  the  state 
univeralty  is  not  a  corporation,  or.  If  a  cor- 
poration In  any  seuse,  then  only  a  quasi  cor- 
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poi-ation,  whose  doings  cannot  be  inquired  in- 
to in  an  action  of  this  kind.  It  Is  contended 
that  the  jurisdiction  of  this  court  of  original 
proceedings  in  the  nature  of  quo  warranto  is 
confined  to  such  cases  as  were  regarded  as 
proper  ones  for  the  exercise  of  the  Jurisdic- 
tion of  the  courts  by  proceedings  In  quo  war- 
ranto at  the  time  of  the  adoption  of  the  con- 
stitution; tliat  the  Jurisdiction  of  the  court 
cannot  be  extended  by  legislative  enactment 
to  cases  of  a  different  natture.  It  is  claimed 
that  quasi  corporations  are  creatures  of  the 
law,  established  for  the  purposes  of  govem- 
ment,  and  while  they  have  some  of  the  at- 
tributes of  corporations,  yet  that  they  are  not 
such  corporations  as  those  over  the  actions  of 
which  the  courts  exercise  their  supervisory 
power  by  actions  of  this  nature.  In  the 
fourth  subdivision  of  section  C53  of  the  Code 
It  is  provided  tliat  this  action  may  be  main- 
tained "when  any  corporation  do  or  admit 
acts  which  amount  to  a  surrender  or  a  for- 
feiture of  their  rights  and  privileges  as  a  cor- 
poration, or  when  any  corporation  abuses  its 
power  or  exercises  powers  not  conferred  by 
law."  In  State  v.  City  of  Topeka,  31  Kan. 
452,  2  Fac.  593,  it  was  held  that,  "whenever 
a  municipal  corporation  usurps  any  power 
which  might  be  conferred  upon  it  by  the  sov- 
ereign power  of  the  state,  but  which  lias  not 
been  so  conferred,  such  corxx>ration  may  be 
ousted  from  the  exercise  of  such  power  by  a 
dvil  action  in  the  nature  of  quo  warranto  in 
the  supreme  court"  In  that  case  Judgment 
was  entered  ousting  the  city  from  the  as- 
sumed power  of  raising  a  revenue  from  the 
sale  of  Intoxicating  liquors  by  granting  li- 
censes or  permits  therefor. 

Is  the  university  such  a  corporation  as  Is 
referred  to  in  the  statutory  provision  above 
quoted?  The  present  state  university  is  the 
successor  of  the  Lawrence  University  of  Kan- 
sas, incorporated  under  an  act  of  the  terri- 
torial legislature  approved  January  29,  1801. 
This  act  provided  for  the  establishment  of  a 
private  corporation.  Under  subsequent  legis- 
lation the  school  was  taken  in  charge  by  the 
state,  and  Is  now  a  public  institution,  estab- 
lished and  maintained  under  the  following 
provision  of  the  constitution  (article  6,  i  7): 
"Provision  shall  be  made  by  law  for  the  es- 
tablishment at  some  eligible  and  central 
point  of  a  state  university  for  the  promotion 
of  literature,  and  the  arts  and  sciences,  in- 
cluding a  normal  and  an  agricultural  depart- 
ment. All  funds  arising  from  the  sale,  or 
rents  of  lands  granted  by  the  United  States 
to  the  state  for  the  support  of  a  state  univer- 
sity, and  all  other  grants,  donations  or  be- 
quests either  by  the  state  or  individuals  for 
such  purpose,  shall  remain  a  perpetual  fund, 
to  be  called  the  university  fund,  the  interest 
of  which  shall  be  appropriated  to  the  sup- 
port of  the  state  university."  Article  6  of 
the  constitution  treats  of  the  subject  of  educa- 
tion. In  the  section  quoted  it  not  only  au- 
thorizes, but  it  requires, '  special  legislation 
for  the  establishment  of  a  university.  The 
T.40p.no.9— 42 


legislation  must  be  special,  because  but  one 
university  is  contemplated.  It  is  claimed 
that  section  1,  art  12,  of  the  constitution, 
which  treats  of  corporations,  and  provides 
that  "the  legislature  shall  pass  no  special  act 
conferring  corporate  powers,"  would  render 
void  a  special  act  conferring  corporate  pow- 
ers on  the  university,  and  that  the  legislation 
with  reference  to  the  university  can  only  be 
upheld  on  the  groimd  that  it  is  a  quasi  corpo- 
ration, and  not  a  corporation  proper.  It  is 
conceded  by  the  very  learned  counsel  for  the 
defendant  that  universities  are  generally  cor- 
po.ratlons  proper,  but  it  Is  claimed  that  our 
state  nniversity,  while  a  valid  public  institu- 
tion, cannot  be  a  valid  coi*poratIon  because 
of  section  1,  art  12.  We  think  this  section 
has  no  application  to  legislation  with  refer- 
ence to  the  university.  It  is  In  the  article 
which  treats  of  corporations  in  general.  The 
section  of  the  constitution  first  quoted,  how- 
ever, is  in  the  article  treating  of  the  subject 
of  education,  and  applies  specifically  to  the 
establishment  of  a  tmlverslty.  It  directs  the 
establishment  of  such  an  institution,  leaving 
the  legislature  free  in  determining  as  to  par- 
ticulars. It  is  true  that  there  is  no  express 
grant  of  authority  to  make  it  a  corporation, 
but  in  view  of  the  fact  that  such  institutions 
are  generally  corporations,  and  of  the  diffi- 
culty, if  not  utter  impracticability,  of  estab- 
lishing a  school  authorized  to  receive  dona- 
tions, and  to  bold  extensive  properties  in- 
tended for  the  use  of  each  succeeding  genera- 
tion, without  conferring  corporate  powers, 
we  think  it  clear  that  the  framers  of  the  con- 
stitution meant  to  and  did  authorize  the  es- 
tablishment of  the  university  as  a  corporate 
body.  We  do  not  deem  It  necessary  at  this 
time  to  enter  Into  a  consideration  of  the  ques- 
tion whether  an  action  in  the  nature  of  quo 
warranto  may  be  maintained  against  a  quasi 
corporation,  such  as  a  county,  township,  or 
school  district,  for  the  purpose  of  ousting  It 
from  the  exercise  of  powers  It  has  unlawfully 
assumed.  Section  6,  c.  238,  Laws  1880.  pro- 
vides that  "the  board  of  regents  shall  be  a 
body  corporate  under  the  name  of  'The  Re- 
gents of  the  University  of  Kansas,'  and  as 
such  may  sue,  and  be  sued,  make  contracts, 
and  hold  and  transfer  property  both  real  and 
personal  for  the  university.  They  shall  pro- 
vide a  seal  with  their  corporate  name,  which 
shall  be  used  to  attest  all  contracts  in  writ- 
ing obligating  the  university."  It  is  only 
necessary  for  us  to  hold,  and  we  do  hold  in 
this  case,  that  this  act  makes  the  board  .of 
regents  such  a  corporation  as  will  be  restrain- 
ed and  held  within  the  bounds  of  its  lawful 
authority  by  the  exercise  of  the  original  ju- 
risdiction of  this  court  in  quo  warranto.  We 
are  unable  to  mention  another  corporation  iu 
whose  keeping  interests  are  confided  which 
It  is  more  appropriate  to  protect  by  the  exer- 
cise of  the  powers  of  the  court  than  those 
confided  to  the  regents.  The  ediicntion  of 
the  youth  by  the  public  Is,  of  all  the  poweri- 
exercised  by  the  state,  of  the  most  certain 
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and  unalloyed  benefit  to  the  people.  The  nnl- 
versity  crowns  the  great  public-school  sys- 
tem. 

A  further  objection  is  made  to  the  prosecu- 
tion of  this  action  In  the  name  of  the  state,  on 
the  ground  that  the  imposition  of  a  library 
fee  on  students  In  the  university  Is  In  the  na- 
ture of  levying  a  tax;  that  it  affects  not  the 
state,  but  the  individual  students;  that  they 
have  an  adequate  remedy,  if  the  tax  be  un- 
lawful, by  Injunction;  and  that  the  attor- 
ney general  may  not  use  the  name  of  the 
state  merely  for  the  purpose  of  protecting 
their  private  Interests.  The  fee  imposed  is 
not  a  tax,  within  the  ordinary  meaning  of  the 
term.  It  cannot  be  collected  in  the  ordinary 
manner  of  collecting  taxes.  It  is  not  ex- 
pressly provided  for  by  any  law  of  the  state. 
It  is  at  least  doubtful  whether  the  students 
are  so  united  in  interest  that  they  could  Join 
in  an  action  to  restrain  the  collection  of  the 
fee.  Whether  they  could  do  so  or  not,  how- 
ever, we  are  clearly  of  the  opinion  that  the 
•conduct  of  the  university  is  a  matter  of  state 
concern;  that  the  public  maintains  the  insti- 
tution, not  for  the  special  advantages  con- 
ferred by  it  on  particular  individuals,  but  for 
the  great  advantage  accruing  to  the  state  by 
re-ison  of  the  maintenance  of  9.  great  insti- 
tution of  learning  within  its  borders,  and  the 
diffusion  of  knowledge  and  advancement  of 
the  people  in  literature  and  art  All  its  peo- 
ple gain  through  the  instrumentality  of  this 
great  institution.  It  is  to  attain  these  public 
«nds  that  the  state  lavishes  money,  raised  by 
taxation,  on  the  institution.  It  is  because  of 
the  Interest  of  the  state  in  the  education  of 
its  youth  that  the  university  was  created  at 
all.  Having  created  a  university,  the  state  is 
directly  concerned  in  its  being  conducted  in 
accordance  with  the  provisions  of  law.  It  is 
directly  concerned  in  the  education  of  the  stu- 
dents. It  Is  directly  concerned  when  the 
youth  of  the  state  are,  for  any  unwarranted 
cause,  excluded  from  it.  The  legislature  has 
undertaken  to  open  the  way  to  a  higher  edu- 
cation to  the  poorest  of  the  youth  of  the  state. 
Whenever  the  board  of  regents  places  any  un- 
warranted obstacle  In  the  way  of  the  accom- 
plishment of  that  end,  they  affect  and  oppose 
the  public  interest. 

This  disposes  of  the  objections  to  the  form 
of  the  action.  But  little  need  be  said  on  the 
merits  of  the  case.  Section  11,  c  258,  Laws 
1889,  which  was  In  force  at  the  time  the  ac- 
tion was  brought,  reads:  "Admission  into  the 
university  shall  be  free  to  all  the  inhabitants 
of  the  state,  but  a  sufficient  fee  shall  he  re- 
quired from  nonresident  applicants,  to  be  fixed 
by  the  board  of  regents,  and  no  p^son  shall 
be  debarred  on  account  of  age,  race  or  sex." 
Notwithstanding  the  apparently  plain  provi- 
sions of  this  section,  it  is  contended  that  the 
•board  of  regents  may  yet  collect  a  reasonable 
fee  for  the  wear  and  tear  of  the  books;  that 
the  word  "free"  must  be  taken  with  qualifi- 
cations; that  in  the  nature  of  things  there 
.must  be  rules  and  regulations;  tliat  each  and 


every  student  cannot  be  permitted  to  occupy 
the  chancellor's  seat  at  his  desk,  or  any  nth- 
er  place  in  the  university  he  may  choose,  at 
his  own  sweet  will,  but  that  the  regents  and 
the  chancellor  have  a  right  to  make  proper 
regulations;  and  that  the  fee  Imposed  is  no 
more  than  is  reasonable  to  preserve  and  pro- 
tect the  library.  We  fully  agree  with  so 
much  of  the  claim  of  the  learned  counsel  as 
asserts  the  right  of  the  regents  and  the  clian- 
ceUor  to  make  all  necessary  and  proper  rules 
and  regulations  for  the  orderly  management 
of  the  school,  the  preservation  of  discipline 
therein,  and  the  protection  of  its  property, 
but  that  it  may  require  the  payment  of  mon- 
ey as  a  condition  precede-it  to  the  use  of  the 
property  of  the  state  Is  another  and  a  differ- 
ent claim,  with  which  we  do  not  agree.  If 
the  regents  may  collect  five  dollan  for  the 
use  of  the  library,  why  may  they  not  collect 
also  for  the  use  of  the  rooms  of  the  building 
and  of  its  furniture?  Why  may  they  not  im- 
pose fees  for  walking  In  the  campus,  or  for 
the  payment  of  instructors?  All  these  things 
have  cost  money.  There  are  expenses  in- 
curred by  the  state  on  behalf  of  the  students 
In  connection  with  every  department  of  the 
school.  If  they  may  collect  for  one  thing,  it 
is  not  apparent  why  they  may  not  collect  for 
another.  It  is  suggested  tluit  supplies  are 
furnished  in  the  laboratories  tot  the  use  of 
students,  which  are  destroyed,  that  veseels 
and  implements  may  be  broken,  and  tliat  the 
students  should  certainly  be  required  to  pay 
for  these  things.  No  question  of  that  kind, 
however,  is  now  presented,  and  express  pro- 
vision therefor  is  made  by  chapter  226,  liSws 
1895.  The  library  is  provided  for  permanent 
use.  Each  volume  with  proper  care  may  be 
used  by  a  great  number  of  students,  and  for 
a  long  term  of  years.  The  library  as  a  whole 
Is  subjected  to  wear  and  tear,  but  only  in 
the  same  manner  as  furniture  and  other  prop- 
erties furnished  by  the  state.  The  build- 
ings, furniture,  library,  and  apparatus,  as 
well  as  the  services  of  the  faculty,  are  fur- 
nished and  paid  for  by  the  state.  These,  we 
hold,  under  the  provisions  of  the  statute  quot- 
ed, are  free  to  all  residents  of  the  state  who 
are  entitled  to  admission  into  the  university. 
The  regents  have  no  power  to  raise  a  fund  to 
be  managed  and  disposed  of  at  their  dlsci«- 
tion  by  charging  fees  for  the  use  of  the  li- 
brary, or  under  any  other  claim  for  any  other 
purpose,  unless  expressly  authorized  to  do  so 
by  law.  Judgment  of  ouster  wlU  be  entered 
In  accordance  with  the  prayer  of  the  petition. 
All  the  Justices  concurring. 


(5S  Kan.  3!>1) 
STATE  V.  BAKER. 
(Supreme  Court  of  Kansas.    June  8,  18S5) 

Appal  from  district  court,  Labette  county;  J. 
D.  McCap,  JudKe. 

Frank  Raker,  havinj:  been  convicted  on  a  crimi- 
nal charge,  appeals.    Appeal  dismissed. 

J.  H.  Morrison,  for  appellant  F.  B.  Dawes, 
Atty.  (Jen.,  for  the  State. 
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PER  CURIAM.  There  i*  nothSn?  filed  in  this 
case  calling  for  consideration.  The  clerk  of  the 
district  court  of  Labette  county  certifies  to  a 
bill  of  exceptions  in  the  case,  but  no  duly  au- 
thenticated transcript  is  filed.  The  appeal  must 
therefore  be  dismissed.  State  t.  Fink.  49  Kan. 
577,  31  Pac.  144,  and  cases  therein  cited. 


(5)  Kan.  349) 

STATE  T.  YOUNG. 

(SujMreme  Court  of  Kansas.   June  8,  1805.) 

Homicide— Attempt  to  Producb  Abobtiok — Va- 
lidity OP  Statcte — Statements  bt  Decbased 
— Admissioss  by  Codbfbkuant. 

1.  An  intention  to  kill  is  an  essential  element 
of  mnrder  in  the  second  degree  in  this  state,  and 
where  it  is  not  alleged  or  proven  that  the  killing 
was  purposely  done,  a  conviction  for  murder  in 
the  second  deijree  must  be  set  aside. 

2.  In  this  state  there  are  no  common-law  of- 
fenses, and  there  can  be  no  convictions  except  for 
such  crimes  as  are  defined  by  statute. 

3.  Section  15  of  the  crimes  act,  whidi  pro- 
vides that  "every  person  who  shall  administer  to 
any  woman,  pregnant  with  a  quick  child,  any 
medicine,  drug  or  substance  whatsoever,  mr  shall 
use  or  employ  any  instrument  or  other  means, 
with  intent  thereby  to  destroy  such  diild,  unless 
the  same  shall  have  been  necessary  to  preserve 
the  life  of  sudi  mother,  or  shall  have  been  advised 
by  a  physician  to  be  necessary  for  tliat  purpose, 
shall  be  guilty  of  manslaughter  in  the  second  de- 
gree," is  inoperative  and  invalid,  as  it  under- 
takes to  establish  a  degree  of  felonious  homicide 
where  neither  the  death  of  the  child  nor  the 
uiotlier  results  from  the  acts  committed,  and 
where  there  may  be  no  killing  or  homicide. 

4.  The  testimony  in  the  case  examined,  and 
held  to  be  sufiicient  to  warrant  instructions  npou 
the  degrees  of  homicide  provided  for  in  sections 
12  and  27  of  the  crimes  act. 

5.  Statements  by  the  deceased,  made  some 
time  before  the  commission  of  the  alleged  offense, 
to  the  effect  that  the  defendant  aiid  her  husband 
wanted  her  to  have  an  abortion  produced,  but 
that  she  had  determined  to  prevent  them  from  ac- 
complishing their  purpose,  were  inadmissible,  and 
statements  made  to  others  after  the  alleged 
abortion  bad  been  produced,  and  which  did  not 
characterize  or  explain  the  act,  were  incompe- 
tent, and  should  have  been  excluded  from  the 
jury. 

6.  Evidence  of  statements  made  by  one  who 
was  charged  with  being  a  co-conspirator  with 
the  defendant  in  the  commission  of  the  offense, 
but  who  was  granted  a  separate  trial,  and  where 
the  statements  purported  to  have  been  made  in 
the  absence  of  the  defendant,  after  the  offense 
had  been  completed  and  the  alleged  conspiracy 
consummated,  was  inadmissible. 

(Syllabus  Dy  the  Court.) 

Appeal  from  district  court,  Cowley  county; 
A.  M.  Jackson,  Judge. 

R.  M.  Young,  having  been  convicted  of 
murder  in  the  second  degree,  appeals.  Re- 
versed. 

At  the  September  term,  1894,  In  the  dis- 
trict court  of  Cowley  county,  R.  M.  Young 
was  prosecuted  upon  an  amended  Informa- 
tion In  which  it  was  alleged  "that  on  the 

day  of  May,  1894,  at  and  within  the 

county  of  Cowley  and  state  of  Kansas,  one 
A.  R.  Wllcoi  and  R.  M.  Young  did  unlaw- 
fully, maliciously,  willfully,  feloniously,  and 
of  their  malice  aforethought,  administer  to 
one  Carrie  B.  Wilcox  medicines,  drugs,  and 
substances,  a  more  particular  description  of 
which  Is  unknown  to  your  informant,  and  did 
unlawfully,  maliciously,  willfully,  felonious- 


ly, and  of  their  malice  aforethought,  employ 
at  and  upon  the  body  of  the  said  Carrie  B. 
Wilcox  a  certain  instrument,  the  name  and 
description  of  which  Is  unknown  to  your  in- 
formant, she,  the  said  Carrie  B.  Wilcox,  be- 
ing then  and  there  a  woman  pregnant  with 
a  quick  child,  and  with  the  Intent  then  and 
there  to  destroy  said  child,  tue  same  not  then 
and  there  having  been  necessary  to  preserve 
the  life  of  her,  the  said  Carrie  B.  Wilcox,  and 
the  same  not  having  been  advised  by  a  phy- 
sician to  be  necessary  for  that  puriwse,  and 
by  means  and  in  consequence  of  the  admin- 
istering to  the  said  Carrie  B.  Wilcox  of  the 
said  medicines,  drugs,  and  substances,  and 
by  means  and  In  consequence  of  the  said  use 
and  employment  of  said  Instrument  by  the 
said  A.  R.  Wilcox  and  R.  M.  Young,  to  and 
upon  the  person  of  the  said  Carrie  B.  Wilcox, 
she,  the  said  Carrie  B.  Wilcox,  then  and  there 
being  greatly  wounded  and  diseased  of  her 
body,  and  from  then  until  the  13th  day  of 
May,  1894,  did  languish,  and  on  the  said  13th 
day  of  May,  1894,  In  the  county  and  state 
aforesaid,  she,  the  said  Carrie  B.  Wilcox, 
of  the  mortal  wound  and  disease  aforesaid, 
died;  and  so  the  county  attorney  saith  that 
the  said  A.  R.  Wiloox  and  R.  M.  Young,  in 
the  manner  and  by  the  means  aforesaid, 
she,  the  said  Carrie  B.  Wilcox,  did  unlaw- 
fully, feloniously,  malicionaly,  willfully,  and 
of  their  malice  aforethought,  kill  and  mur- 
der." A  motion  to  quash  the  information 
because  of  defect  in  form  and  insufficiency 
in  the  facts  stated  was  made  and  over- 
ruled. Upon  the  trial  objections  were  made 
to  the  admission  of  testimMiy  and  to  the  in- 
structions to  the  Jury,  and  after  the  defend- 
ant .had  been  found  guilty  of  murder  In  the 
second  degree,  motions  for  a  new  trial  and  in 
arrest  of  judgment  were  made  and  overruled. 
The  defendant  appeals. 

Pollock  &  Love  and  S.  R.  Peters,  for  appel- 
lant F.  B.  Dawes,  Atty.  Gen:,  S.  B.  Fink, 
and  Beekman  &  Swarts,  for  the  State. 

JOHNSTON,  J.   (after  stating  the  facts). 
It  is  strongly  urged  by  the  appellant  that  he 
was  tried  and  convicted  for  an  offense  not 
charged   in   the   Information,   or,    in  other 
words,  that  the  facts  averred  in  the  charge 
are  insulliclent  to  constitute  murder  in  the 
second  degree.     The   jury   were   Instructed 
that  "tliere  was  no  evidence  in   this  case 
which  tends  to  show  that  the  defendant  is 
guilty  of  murder  in  the  flrst  degree,  or  man- 
slaughter in  the  flrst  second,  or  third  degree. 
The  court  will  therefore  not  submit  for  your 
consideration  these  degrees  of  the  offense 
charged.   You  may,  however,  if  you  deem  the 
evidence  sufficient,  convict  the  defendant  of 
either  murder  in  the  second  degree,  man- 
slaughter in  the  fourth  degree,  or  of  a  mis- 
denieanor  under  section  44  of  the  crimes  and 
punishment  act,  as  heretofore  given  to  you, 
or  acquit  him  altogether  In  case  the  evidence 
is  insufficient  to  satisfy  your  minds  that  be 
is  guilty  of  either  one  of  these  degrees  of  the 
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offense  charged."  The  attention  of  the  jury 
was  directed  to  sections  12  and  14  of  the 
crimes  act,  each  of  which  describes  acts 
which  constitute  manslaughter  in  the  first 
degree,  and  the  court  informed  them  that 
these  sections  were  inapplicable  to  the  facts 
in  the  case  and  to  the  charges  made,  and  also 
called  attention  to  section  15  of  the  crimes 
act,  which  provides  as  follows:  "Every  per 
son  who  shall  administea*  to  any  womac 
pregiiant  with  a  quick  child,  any  medicine, 
drug  or  substance  whatsoever,  or  shall  use 
or  employ  any  Instrument  or  other  means, 
with  Intent  thereby  to  destroy  such  child,  un- 
less the  same  shall  have  been  necessary  tc 
preserve  the  life  of  such  mother,  or  shall 
have  been  advised  by  a  physician  to  be  nec- 
essary for  that  purpose,  shall  be  guilty  of 
manslaughter  in  the  second  degrea"  In  re- 
spect to  this  section  the  court  stated  that  It 
was  Inoperative,  and  for  that  reason  It  would 
not  be  submitted  for  the  consideration  of  the 
jury.  From  the  language  of  the  Information 
it  would  seem  that  the  pleader  had  drawn 
it  under  sectloa  15  upon  the  assumption  that 
it  was  operative,  and  that  one  who  commit- 
ted the  acts  there  prohibited,  committed  them 
in  the  perpetration  of  a  felony,  and  that  as 
the  death  of  the  woman  resulted  from  the 
perpetration  of  such  felony,  it  constituted 
murder,  under  section  6  of  the  crimes  act. 
The  court  has,  however,  as  we  have  seen, 
advised  the  jury  that  under  the  testimony 
there  could  be  no  conviction  of  murder  in  the 
first  degree  or  of  manslaughter  In  the  first, 
second,  or  third  degree.  We  think  that  the 
court  rightly  held  that  section  15  is  without 
application  or  force.  It  appears  to  be  an  at- 
tempt to  define  and  establish  a  degree  of  felo- 
nious homicide  where  there  may  be  no  killing 
or  homldde.  The  section,  supposed  to  be 
complete  in  itself,  omits  one  of  the  essen- 
tial elements  of  homicide,  namely,  that  the 
death  of  the  child  or  mother  should  ensue 
from  the  means  employed.  If  the  medicine 
administered  or  instruments  employed  on  a 
woman  pregnant  with  a  qnick  child  should 
be  used  or  employed  with  intent  to  destroy 
the  child,  and  when  It  was  not  necessary  to 
preserve  the  life  of  the  mother,  or  liad  not 
been  advised  by  a  physician  to  be  necessary 
for  that  purpose,  and  no  injury  resulted  to 
the  mother  or  to  the  child,  it  cannot  be  pos- 
sible that  the  person  charged  could  be  con- 
victed of  felonious  homicide.  It  was  prob- 
ably not  the  purpose,  nor  was  it  competent, 
for  the  legislature  to  make  that  a  degree  of 
felonious  homicide  which  in  truth  and  in 
fact  is  not  homicide,  and  where  the  acts  pro- 
hibited and  proposed  to  be  punished  do  hot 
result  In  death.  This  section,  although  it 
has  stood  upon  the  statute  book  from  the  be- 
ginning, has  never  been  challenged  nor  cor 
strued.  In  State  v.  Watson,  30  Kan.  281. 
1  Pac.  770,  it  was  held  that  a  person  prose- 
cuted under  section  15  might  be  convicted  of 
a  misdemeanor  under  section  44,  but  the  acts 
charged  were  suflicient  to  constitute  a  mis- 


demeanor, and  they  fairly  fell  within  the 
terms  of  section  44.  It  does  not  appear  that 
attention  was  called  to  the  defect  in  section 
15,  and  under  the  circumstances  there  was 
no  necessity  to  determine  whether  it  author- 
ized a  conviction  for  felonious  homicide. 
The  section  was  apparently  taken  from  the 
Missouri  statute,  and  the  language  of  both  is 
substantially  the  same,  except  that  the  fol- 
lowing words,  found  in  the  Missouri  statute, 
are  omitted  from  ours:  "If  the  death  of  such 
child  or  mother  thereof  ensue  from  the 
means  so  employed."  This  section  was  in- 
tended to  be  complete  within  itself,  and  to 
■  define  a  degree  of  homicide.  We  cannot  ex- 
I  tend  the  statute  l>eyond  the  natural  meaning 
!  of  the  words  employed,  nor  interpolate  into  It 
language  necessary  to  create  the  offense  of 
felonious  homicide.  As  was  said  in  State  v. 
Chapman,  33  Kan.  136,  6  Pac.  768,  "the  omis- 
sion is  one  for  which  the  legislature  is  re- 
sponsible. It  was  probably  a  casus  omissus, 
which  the  legislature  may,  but  the  court  can- 
not, supply." 

The  important  question  for  consideration  Is 
whether  the  information  warrants  a  convic- 
tion of  murder  in  the  second  degree.  It  will 
be  observed  that  it  does  not  allege  an  intent 
to  kill,  or  even  to  injure,  Carrie  B.  Wilcox, 
and  also  that  it  does  specifically  charge  that 
the  drugs  and  medicines  were  administered, 
and  the  instruments  were  employed  upon 
her,  for  the  purpose  and  with  the  intent  to 
destroy  a  quick  child,  with  which  she  was 
pregnant  It  will  be  fui'ther  noticed  that 
although  the  information  charges  the  hcts  to 
have  been  done  with  Intent  to  destroy  the 
life  of  the  child,  there  is  no  averment  that 
the  child  was  injured  or  destroyed.  Mani- 
festly, there  was  no  purpose  to  prosecute  the 
defendant  for  the  killing  of  the  child,  and  it 
Is  not  charged  that  there  was  an  intent  on 
his  part  to  kill  the  deceased.  Under  onr 
statute  the  intent  to  kill  is  an  essential  in- 
gredient of  murder  in  the  second  degree. 
Section  7  of  the  crimes  act,  under  which 
the  defendant  was  convicted  of  murder 
in  the  second  degree,  reads:  "Every  mur- 
der which  shall  be  committed  purposely 
and  malicious.ly,  but  without  deliboation 
and  premeditation,  shall  be  deemed  mur- 
der In  the  second  degree."  The  preceding 
section  of  the  statute  defines  murder  in 
the  first  degree,  and  then  provides  that 
a  killing  purposely— that  is,  with  an  intent 
to  kill,  and  maliciously,  but  without  delib- 
eration and  premeditation— is  murder  in  the 
second  degree.  In  Ohio  they  have  a  stat- 
ute similar  to  ours,  which  provides  "that 
if  any  person  shall  purix>8^y  and  malicious- 
ly, but  without  deliberation  and  premedita- 
tion, kill  another,  every  such  person  shall 
be  deemed  guilty  of  murder  In  the  second 
degree,  and  on  conviction  thereof  shall  be 
Imprisoned  in  the  penitentiary  and  kept  at 
hard  labor  during  life."  In  Interpreting  this 
statute  the  supreme  court  of  that  state  held 
that  the  Intent  or  purpose  to  kill,  although 
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not  essential  to  constitute  murder  at  common 
law,  was  made  one  of  the  ingredients  of  tlie 
«rlme  of  murder  by  tlie  statute  of  Obio,  and 
that  to  convict  of  murder  in  the  second  de- 
gree the  state  must  allege  and  prove  a  pur- 
pose or  Intent  to  kill.  Fonts  r.  State,  8 
Ohio  St  08;  Bobbins  v.  State,  Id.  131;  Jones 
V.  State  (Ohio)  38  N.  E.  79.  We  think  this 
the  correct  view  of  the  statute,  and  the  man- 
ner in  which  homicides  are  graduated  by  the 
statutes  tends  to  confirm  the  interpretation. 
The  intent  with  which  the  killing  is  done 
fixes  the  degree  of  the  homicide,  and  deter- 
mines the  measure  of  punishment.  In  some  of 
the  states  the  statutes,  after  defining  murder 
in  the  fii-st  degree  substantially  as  ours  does, 
provide  that  all  other  murders  or  killings 
which  would  have  been  murder  at  the  com- 
mon law  shall  constitute  murder  in  the  sec- 
ond degree.  Our  statute,  however,  places  a 
limitation  on  this  classification  by  providing 
tliat  every  murder,  other  than  those  of  the 
first  degree,  committed  purposely  and  mali- 
ciously, shall  constitute  murder  in  the  second 
degree.  This  qualification  clearly  makes  the 
purpose  to  kill  an  essential  Ingredient  of 
murder  In  the  second  degree. 

It  is  argued  that  the  facts  stated  in  the  in- 
formation were  sufficient  to  constitute  mur- 
der at  the  common  law,  and  portions  of  the 
charge  given  to  the  jury  appear  to  assume 
that  murder  at  common  law  and  in  this  state 
is  one  and  the  same  thing,  and  that  an  unin- 
tentional killing  may  constitute  murder  In 
this  state.  As  some  of  the  authorities  cited 
show,  murder  in  Kansas  is  materially,  dif- 
ferent from  murder  by  the  common  law  of 
England.  In  Kansas,  there  are  no  common- 
law  offenses,  and  there  can  be  no  conviction 
except  for  such  crimes  as  are  defined  by 
statute.  The  defendant  therefore  cannot  be 
pros?ecuted  for  or  convicted  of  any  other  than 
a  statutory  crime,  and  the  Jury  should  have 
been  so  advised. 

The  mere  fact  that  the  defendant  did  not 
Intend  to  kill  the  deceased  will  not  neces- 
sarily relieve  him  from  punishment  for  felo- 
nious homicide.  The  testimony  tends  to 
prove  that  he  unlawfully  produced  an  abor- 
tion upon  the  deceased.  If  the  act  resulted 
in  killing  her,  and  it  was  not  his  design  to 
effect  death,  and  it  was  committed  in  such 
a  way  that  it  would  have  been  murder  at 
common  law,  then  he  may  be  convicted,  un- 
der section  12  of  the  crimes  act,  for  man- 
slaughter in  the  first  degree.  That  section 
provides  that  "the  killing  of  a  human  being 
without  a  design  to  effect  death  by  the  act, 
procurement  or  culpable  negligence  of  an- 
other, while  such  other  is  engaged  In  the 
perpetration  or  attempt  to  perpetrate  any 
crime  or  misdemeanor  not  amounting  to  a 
felony  in  cases  which  would  be  murder  at 
common  law,  shall  be  deemed  manslaughter 
in  the  first  degree."  The  testimony  in  the 
case  appears  to  be  sufliclent  to  have  war- 
ranted an  instruction  upon  this  degree  of 
-bomictde,  and  also  under  section  27  of  the 


crimes  act,  which  provides  that  "every  other 
killing  of  a  human  being  by  the  act,  procuro- 
meut  or  culpable  negligence  of  another  which 
would  be  manslaughter  at  common  law,  and 
which  is  not  excusable  or  justifiable,,  or  Is 
not  declared  In  this  article  to  be  manslaugh- 
ter In  some  other  degree,  shall  be  deemed 
manslaughter  in  the  fourth  degree."  State 
f.  Spendlove,  47  Kan.  160,  28  Pac.  094.  The 
court  rightly  submitted  section  44  of  the 
crimes  act,  which  provides  that  if  the  de- 
fendant purposely  produced  an  abortion 
when  it  was  not  necessary  to  preserve  the 
life  of  the  woman,  and  when  no  advice  by 
a  physician  that  it  was  necessary  for  that 
purpose  had  been  given,  he  should,  upon  con- 
viction, be  adjudged  guilty  of  a  misdemeanor. 

Error  is  alleged  in  the  reception  of  testi- 
mony over  the  objection  of  the  defendant 
A  witness  was  permitted  to  give  the  state- 
ments of  the  deceased,  made  some  time  be- 
fore the  commission  of  the  alleged  offense, 
to  the  effect  that  the  defendant  and  h&e  hus- 
band wanted  her  to  Iiave  an  abortion  peo- 
duced,  but  that  she  had  determined  to  pire- 
vent  them  from  accomplishing  their  purpose. 
This  testimony  was  clearly  inadmissible,  and 
was  of  a  prejudicial  character.  Testimony 
of  statements  made  by  the  deceased  some 
time  after  the  cMnmisslon  of  the  alleged  of- 
fense was  erroneously  admitted.  If  the 
statements  had  been  made  at  the  time  the 
act  was  done,  or  during  the  performance  of 
the  operation,  they  might  have  been  ad- 
mitted as  part  of  the  res  gestae,  but  state- 
ments made  to  others  after  the  act  had  been 
completed,  and  which  do  not  characterize 
or  explain  the  act,  are  inccMnpctent  They 
could  not  and  appeared  not  to,  have  been  re- 
ceived as  dying  declarations,  and  in  no  view 
of  the  case  were  they  admissible. 

Evidence  of  statements  made  by  Arthur 
Wilcox,  who  was  a  codefendant,  and  who 
was  charged  with  being  a  co-conspirator  of 
the  idefendant  Toung,  was  improperly  re- 
ceived. The  statements  purported  to  have 
been  made  in  the  absence  of  the  defendant, 
after  the  abortion  had  been  produced  and  the 
alleged  conspiracy  consummated.  Evidence 
of  declarations  made  under  such  circum- 
stances Is  clearly  inadmissible,  and  it  was  of 
such  a  character  as  to  be  prejudicial.  State 
V.  Bogue,  52  Kas.  79,  34  Paa  410.- 

Por  the  errors  mentioned  the  judgment  of 
the  district  court  will  be  reversed,  and  the 
cause  remanded  for  a  new  trial.  All  the 
justices  concurring. 


(66  Kan.  32S) 
STATE  v.  CONWAY. 
(Supreme  Court  of  Kansas.    June  8,  1895.) 
Bdrolart— Alibi— BuRDBN  o»  Proof. 
1.  Where   there  is  testimony   that  the  ac- 
cused was  so  far  removed  from  the  place  of  the 
crime  at  the  time  of  its  commission  as  to  make 
it  impossible  that  he  could  have  committed  it,  the 
court  should  instruct  the  jury  upon  the  law  of 
alibi. 
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2.  In  a  prosecution  where  the  personal  pres- 
ence of  tlie  accnsed  is  necessary  to  a  conTiction, 
that  fact  mnst  be  established  by  the  state  by  evi- 
dence that  will  convince  the  jury  beyond  a  rea- 
sonable doubt.  The  attempt  of  the  accused  to 
Iirove  on  alibi  does  not  shift  the  burden  of  proof 
from  the  state,  and,  if  the  evidence  introduced 
liy  the  accused  is  such  aa  to  raise  a  reasonable 
doubt  of  his  euilt,  he  is  entitled  to  an  acquittal. 

3.  An  instruction  which  inferentially  places 
the  burden  upon  the  accused,  or  requires  the  jui-y 
to  believe  the  proof  of  the  alibi  before  they  can 
acquit,  is  held  to  be  erroneous. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Atchison  coun- 
ty; W.  D.  Webb,  Judge. 

James  Conway,  having  been  convicted  of 
burglary  and  grand  larceny,  appeals.  Re- 
versed. 

.  W.  P.  Waggener,  for  appellant  F.  B. 
Dawes,  Atty.  Gen.,  and  C.  D.  Walker,  for 
the  State. 

JOHNSTON,  J.  James  Conway  was  con- 
victed of  the  offenses  of  burglary  and  grand 
larceny,  and  the  punishment  adjudged  was 
Imprisonment  at  hard  labor  in  tlie  penitenti- 
ary for  the  term  of  six  years.  In  his  appeal 
he  assigns  the  rulings  of  the  court  xipon  the 
instructions  as  error,  and  the  transcript  con- 
tains sufficient  of  the  evidence  to  present 
the  errors  complained  of.  It  Is  first  contend- 
ed that  the  refusal  of  several  Instructions 
that  were  requested  upon  the  subject  of  cir- 
cumstantial evidence  was  prejudicial  error. 
While  the  charge  of  the  court  did  not  call 
special  attention  to  circumstantial  or  any 
other  particular  kind  of  evidence,  it  is  true 
that  the  instructions  given  were  so  broad 
and  general  as  to  cover  all  the  testimony 
that  was  offered.  In  view  of  the  fact,  how- 
ever, that  the  testimony  was  largely  circum- 
stantial, the  court  might  properly  have  laid 
down  the  rules  of  law  governing  that  class 
of  evidence,  and  thus  have  assisted  the  Jury 
in  correctly  applying  the  law  to  the  facts  of 
the  case.  Whether  the  omission  of  this-duty 
is  of  itself  a  sufficient  ground  for  a  reversal. 
It  is  not  important  to  decide.  The  principal 
complaint  is  based  upon  the  charge  of  the 
court  with  respect  to  the  def  Mise  of  an  alibi. 
Testimony  was  offered  tending  to  show  that 
the  defendant  was  at  another  and  different 
place  when  the  crime  was  committed,  and 
did  not  know  of  or  participate  in  the  same. 
The  court  refused  to  give  an  instruction  to 
the  effect  that  the  defendant  is  not  required 
to  prove  the  defense  of  an  alibi  beyond  a 
reasonable  doubt  to  entitle  him  to  an  ac- 
quittal; that  It  is  sufficient  If  the  evidence 
.dpon  that  point  raises  a  reasonable  doubt 
of  his  presence  at  the  time  and  place  of  the 
commission  of  the  crime  charged.  The  court. 
In  its  general  charge,  stated  that  some  evi- 
dence had  been  given  tending  to  show  that 
the  defendant  was  not  present  at  the  time 
the  offense  was  committed,  but  was  at  his 
home,  in  bed,  several  miles  away  from  the 
scene  of  the  crime,  and  knew  nothing  of  it 
until  after  it  was  committed,  and  did  not 


knowingly  participate  in  the  fruits  of  the 
crime,  and  then  stated,  "If  this  is  true,  the 
def«idant,  James  Conway,  should  be  ac- 
quitted." Where  there  is  testimony  that  the 
accused  was  so  far  removed  from  the  place 
of  the  crime  at  the  time  of  its  commission 
as  to  make  It  impossible  that  he  could  have 
committed  it,  the  court  should  inform  the 
Jury  as  to  the  law  of  alibi.  State  v.  John- 
son, 40  Kan.  260,  19  Pac.  749.  It  is  a  legiU- 
mate  defense,  and  the  instructions  requested 
to  the  effect  that  the  accused  is  not  required 
to  establish  the  defense  beyond  a  reasonable 
doubt,  or  even  by  a  preponderance  of  the 
testimony,  to  entitle  him  to  an  acquittal,  cor- 
rectly stated  the  law.  In  a  case  where  the 
personal  presence  of  the  accused  is  neces- 
sary to  a  conviction,  that  fact  must  be  es- 
tablished by  the  state  by  evidence  that  will 
convince  the  Jury  beyond  a  reasonable  doubt. 
The  burden  of  proof  Is  upon  the  state,  and 
is  not  shifted  because  of  the  attempt  of  the 
accused  to  prove  an  alibi;  and  if,  by  reason 
of  the  evidence  relating  to  that  question,  the 
Jury  should  doubt  the  guilt  of  the  accnsed, 
he  is  entitled  to  an  acquittal.  As  we  have 
seen,  this  view  of  the  law  was  withheld 
from  the  Jury,  and  the  error  was  empha- 
sized by  the  charge  of  the  court  that  if  the 
claim'  made  by  Conway  that  he  was  several 
miles  away  from  the  scene  of  the  crime,  and 
did  not  participate  in  It,  is  true,  he  should 
be  acquitted.  This  instruction.  In  effect,  re- 
quired the  Jury  to  believe  the  proof  of  alibi 
before  they  could  acquit  him,  while,  as  we 
have  seen,  the  defendant  is  not  obliged  to 
absolutely  show  the  truth  of  the  claim,  nor 
are  the  Jury  required  to  believe  that  the 
proof  establishes  alibi,  in  order  to  acquit. 
The  evidence  may  be  such  as  simply  to  raise 
a  reasonable  doubt  of  guilt,  and  in  that  event 
the  defendant  may  be  acquitted.  State  v. 
Child,  40  Kan.  482,  20  Pac.  275.  The  Judg- 
ment must  be  reversed,  and  the  cause  re- 
manded to  the  district  court  for  a  new  trial. 
All  the  Justices  concurring. 


(5S  Kan.  320 
STATE  T.  CHINAULT. 
(Supreme  Court  of  Kansas.    June  8,  1S95.) 
Criminal  Fkosbcution  —  Uonvlictihq  Juaisuic- 

TION— iSliPAKATK  CBAROES  IN  DIFFERENT  COUKTS. 

1.  Where  two  informations  charge  the  iden- 
tical assault  on  the  same  person,  but  differ  as  lo 
the  intent  with  which  the  assault  was  made,  ont.- 
charging  it  to  have  been  with  intent  to  kill. 
and  the  other  with  intent  to  rob,  a  conviction  or 
acquittal  under  one  information  will  be  a  bar  to 
a  trial  under  the  other. 

2.  Where  two  courts  have  concurrent  Juris- 
diction of  a  criminal  cause,  the  court  first  acquir- 
ing jurisdiction  of  the  offense  and  of  the  person 
of  the  defendant  retains  jurisdiction  until  the  final 
determination  of  the  case  to  the  exclusion  of  th<> 
other. 

3.  The  defendant  was  arraigned  and  placed 
on  trial  in  the  district  court  of  Wyandotte  countj-, 
charged  with  assault  with  intent  to  kill.  For  suf- 
ficient cause  the  jury  was  disdiarged,  and  the 
case  continued  to  the  next  term  of  the  court.  An 
information  was  then  filed  in  the  court  of  common 
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pleat,  diarginr  die  defendant  widi  fhe  same  a«- 
•anlt  with  intent  to  rob.  He  was  thereupon 
plpced  on  tnaJ  in  the  court  of  common  pleas,  and 
conricted.  Edd,  that  the  court  of  common  pleas 
was  without  jurisdiction;  that,  the  prosecution  in 
the  district  court  not  having  been  dismissed,  but 
being  pending  therein,  the  district  court  still  re- 
tained jurisdiction  to  try  the  defendant  fat  the 
offense  charged. 
(Srllabua  by  the  Coart) 

Appeal  from  court  of  comtnon  pleas,  Wyan- 
dotte county;  P.  P.  Anderson,  Judge. 

Lavl  Cbinault  was  convicted  of  an  assault 
with  Intent  to  rob,  and  appeals.    Eevereed. 

P.  B.  &  J.  A.  Smith  and  W.  H.  Llttlck,  for 
appellant  P.  B.  Dawes,  Atty.  Gen.,  Samuel 
C.  MUler,  and  I.  P.  Bradley,  for  the  State. 

ALLEN,  J.  The  defendant  was  cbarged 
by  Information,  by  the  county  attorney  of 
Wyandotte  county,  with  assaulting  one 
.Charles  Reese  with  a  deadly  weapon,  with  in- 
tent to  rob  him.  The  defendant  thereupon 
filed  bis  plea  in  abatement,  alleging  that  be 
bad  been  once  placed  in  Jeopardy  for  the 
same  offense;  that  on  the  11th  day  of  Oc- 
tober, 1894,  he  was  placed  on  trial  In  the  dis- 
trict court  of  Wyandotte  county,  on  an  infor- 
mation charging  the  identical  offense  alleged 
in  the  information  in  this  case;  that  after 
tile  Jury  bad  been  impaneled  and  sworn, 
And  witnesses  for  the  state  bad  testified,  the 
jury  was  discharged  by  the  court  on  account 
of  the  illness  of  the  wife  of  one  of  the  jurors, 
and  the  case  continued  to  the  next  term  of 
the  court,  and  that  said  case  Is  now  pending, 
undetermined,  in  said  district  court.  To  this 
plea  the  county  attorney  answered,  admitting 
the  commencement  of  the  former  trial,  but  al- 
leging that  after  a  legal  determination  by  the 
co»irt  of  the  fact  of  the  sickness  of  a  juror's 
wife,  and  that  an  accident  and  calamity  re- 
quired the  discharge  of  tbe  jury,  the  case  was 
continued  to  the  next  term  of  the  court  Tbe 
answer  admits  that  the  charge  pending  in 
the  district  court  was  for  assault  with  In- 
tent to  kill,  and  that  It  is  still  pending  in 
said  court  To  this  answer  tbe  defendant 
demurred.  His  demurrer  being  overruled,  be 
was  placed  on  trial  in  the  court  of  common 
pleas,  and  convicted. 

While  the  plea  alleges  former  jeopardy,  and 
Is  insisted  on  as  a  bar  to  any  further  prosecu- 
tion. It  also  fairly  presents  tbe  question 
whether  the  court  of  common  pleas  had  ju- 
risdiction to  try  tbe  defendant  It  appears 
that  the  prosecution  was  first  instituted  In  the 
district  court  for  this  Identical  assault,  but 
that  In  the  information  in  that  case  It  was 

.  alleged  to  have  been  made  with  Intent  to  kill, 
while  In  this  case  the  Intent  is  alleged  to 
have  been  to  rob.  Both  informations  charge 
offenses  tmder  the  same  section  of  the  stat- 
utes, viz.  section  38  of  tbe  act  regulating 

.  crimes  and  pimlshments.  Both  informations 
refer  to  tbe  same  acts,  the  only  difference  be- 

.  Ing  that  a  different  criminal  purpose  is  at- 
tributed to  tbe  defendant  We  think  under 
this  section  tbe  substantive  offense  Is  the  as- 


sault Tbe  Intent  with  wbldi  It  was  ootn- 
mitted  characterizes  it  and  determines  lt>- 
degree  of  criminality.  Only  one  prosecution 
can  be  maintained  under  this  section  for  tne 
same  assault  whatever  the  purpose  of  the 
defendant  may  have  been.  Thecase  presented, 
then,  is  one  of  a  criminal  prosecution  pend- 
ing in  the  district  court  of  Wyandotte  county 
on  a  charge  of  assault  with  Intent  to  kill,  and 
another  prosecution,  subsequently  commenced 
in  the  court  of  common  pleas  of  the  same 
county,  charging  the  Identical  assault  with 
tbe  intent  to  rob.  The  jurisdiction  of  tbe 
court  of  common  pleas  to  try  tbe  defendant 
was  duly  challenged.  Had  it  jurisdiction  ^o 
try  the  case?  The  district  courts  of  the- state 
are  courts  of  general  original  jurisdiction  for 
tbe  tria*  of  criminal  causes.  By  chapter  92 
of  th"  Laws  of  1891,  the  court  of  common 
pTeas  of  Wyandotte  county  was  established. 
By  the  fourth  section  of  the  act  it  is  provided: 
"That  all  indictments  and  InformaUona  which 
shall  have  been  filed  in  criminal  actions  or 
proceedings  in  said  county  between  tbe  first 
day  of  July  and  the  Ist  day  of  December, 
both  inclusive,  in  each  year  during  which  said 
court  shall  be  in  existence,  shall  be  filed  bi 
the  said  court  of  common  pleas,  and  shall  b<> 
triable  therein,  and  said  court  shall  have  ex- 
clusive jurisdiction  of  such  actions."  It  would 
seem  from  this  section  that  it  was  the  inten- 
tion of  the  legislature  that  prosecutions  should 
be  instituted  in  the  district  court  during  the 
first  half  of  tbe  year,  and  in  the  court  of  com- 
mon pleas  during  the  last  half.  There  is  no 
provision  In  the  statute  for  transferring  crim- 
inal causes  from  either  court  to  tbe  other.  It 
follows,  therefore,  that  when  a  criminal  ac- 
tion Is  rightly  instituted  in  either  court  that 
court  will  retain  jurisdiction  until  the  case 
is  finally  tried  and  determined.  Thus,  while 
there  is  a  division  of  time  for  commencing 
prosecutions,  the  jurisdiction  for  their  trial 
end  determination  is  concurrent  May  the 
state,  then,  having  Instituted  a  prosecutiCHi 
In  one  court  institute  another  prosecution  for 
tbe  same  offense  in  the  other  court,  without 
dismissing  the  action  first  brought?  In 
Whart  Grim.  PI.  &  Prac.  {  441,  it  is  said: 
"Where  a  concurrent  jurisdiction  exists  in 
different  tribunals,  tbe  one  first  exercising 
jurisdiction  rightfully  acquires  the  control  to 
the  exclusion  of  tbe  other.  Hence  where, 
after  Indictment  but  before  trial,  a  justice 
of  the  peace  took  jurisdiction  of  the  same  of- 
fense before  whom  the  offender  was  tried 
and  sentenced,  tbe  court  held  that  the  con- 
viction and  sentence  were  no  bar  to  the  In- 
dictment The  same  position  applies  to  prose- 
cutions for  piracy.  In  which  the  sovereign 
who  first  tries  the  offender  absorbs  tbe  jn- 
rlsdlction."  Bishop,  In  his  Work  on  Crim- 
inal Procedure  (section  315),  says:  "Two  or 
more  courts  may  have  concurrent  jurisdic- 
tion of  an  offense,  in  which  case  the  one 
wherein  proceedings  are  first  instituted  will 
retain  it  to  the  end,  and  the  other  is  not 
authorized  to  interfere."    Tbe  same  principle 
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Is  declared  in  State  t.  Tisdale,  2  Dey.  &  B. 
159;  Mlze  v.  State,  49  Ga.  375;  Burdette  r. 
State,  9  Tex.  43.  Under  these  authorities, 
the  Jurisdiction  being  in  the  district  court, 
the  coui*t  of  common  pieas  bad  no  jurisdic- 
tion t<»  try  the  defendant,  and  the  conviction 
obtained  is  without  warrant  of  law.  The  dis- 
trict court,  however,  has  never  been  deprived 
of  its  Jurisdiction  of  the  case,  and  the  pro- 
ceedings in  the  court  of  common  pleas,  being 
without  Jurisdiction,  constitute  no  b&r  to  a 
trial  in  the  district  court  We  also  think  the 
record  shows  that  there  was  sutUc-lent  cause 
for  discharging  the  jury  and  continuing  the 
case,  and  that  the  plea  of  former  Jeopardy  Is 
not  good.  The  Judgment  is  reversed.  All 
the  Justices  concurrlnK. 


(56  Kan.  117) 

HOUSEHOIiDBR   v.   MORRILL,   Governor. 

(Supreme  Court  of  Kansas.    June  8i  1885.) 

Mandamcs  to  Ooveknok. 

1.  The  governor  of  this  state,  acting  as  gov- 
ernor, is  not  an  officer  inferior  to  this  court,  and 
cannot  be  compelled  by  mandamus  to  perform  a 
duty  not  stricUy  ministerial. 

2.  Mandamus  will  not  lie  to  compel  the  gov- 
ernor to  revoke  an  order  suspending  a  member  of 
the  board  of  trustees  of  chnritable  institutions, 
based  on  charges  preferred  which  the  governor 
deems  worthy  of  <^edit 

fSyllubus  by  the  Court) 

Orlghial  action  by  M.  A.  Householder  for 
mandamus  to  E.  N.  Morrill,  governor.  Heard 
on  motion  to  quash.    Motion  granted. 

W.  O.  Webb,  for  plalntiCT.  P.  B.  Dawee, 
Atty.  Gen.,  and  A.  A.  Godard,  for  defendant. 

ALLEN,  J.  It  is  alleged  In  the  alternative 
writ  of  mandamus  Issued  in  this  case,  that 
the  plaintltt  was,  on  the  4th  of  March,  1893, 
duly  appointed  by  the  governor  as  one  of  the 
trustees  of  the  benevolent  and  charitable  in- 
stitutions of  the  state;  that  he  was  craiflrmed 
by  the  senate,  and  duly  commissioned  as  such 
trustee  for  the  term  of  three  years  commen- 
cing on  the  1st  of  April,  1893.  It  further  ap- 
pears from  the  writ  that  charges  were  pre- 
ferred against  the  plaintiff,  and  a  committee 
of  members  of  the  legislature  was  thereupon 
appointed  to  Investigate  said  charges  in  ac- 
cordance with  the  provisions  of  chapter  239 
of  the  Laws  of  1889,  and  that  the  governor 
served  the  notice  on  the  plaintiff  stating  that 
by  authority  of  law  he  was  suspended  as  a 
member  of  the  board  of  charities;  that  by 
reason  of  such  order  of  the  governor  the 
plaintiff  has  been  prevented  from  discharging 
his  duties  as  such  trastee;  and  It  is  alleged 
that  such  suspension  was  without  lawful  war- 
rant or  authority.  It  Is  contended  that  chap- 
ter 239,  Id.,  has  no  application  to  members  of 
the  board  of  charities  (1)  beoau.<?e  the  consti- 
tution creates  the  office  of  trustees  of  benevo- 
lent institutions,  and  provides  for  the  impeach- 
ment of  the  governor  and  all  other  officers 
under  the  constitution.  It  Is  contended  that. 
as  there  is  no  other  provision  in  the  consti- 


tution for  their  trial  for  misdemeanors  In  of- 
fice, impeachment  is  the  only  remedy.  (2)  It 
is  claimed  that,  even  If  the  constitutionality 
of  the  act  be  maintained.  It  does  not  In  terms 
apply  to  members  of  the  board  of  charities, 
but  only  to  the  officers  directly  in  charge  of 
the  several  institutions,  such  as  the  superin- 
tendent, steward,  etc.  The  view  we  take  of 
this  case  renders  an  examination  of  the  ques- 
tions most  discussed  by  the  learned  counsel 
for  the  plaintiff  unnecessary.  The  only  relief 
sought  by  the  writ  is  that  the  governor  be 
commanded  to  rescind  or  revoke  his  order 
suspending,  or  pvurorting  to  suspend,  the 
plaintiff  as  trustee  of  the  charitable  and  be- 
nevolent Institutions.  Section  688  of  the  Code 
of  Civil  Procedure  reads:  "The  writ  of  man- 
damus may  be  issued  by  the  supreme  court  or 
the  district  court,  or  any  justice  or  Judge  there- 
of,  during  term,  or  at  chambers,  to  any  inferior 
tribunal,  corporation,  board  or  person,  to  com- 
pel the  performance  of  any  act  which  the  law 
specially  enjoins  as  a  duty,  resulting  from  an 
office,  trust  or  station;  but  though  it  may  re- 
quire an  inferior  tribunal  to  exercise  Its  judg- 
ment, or  proceed  to  the  discharge  of  any  of 
its  functions,  it  cannot  control  judicial  discre- 
tion." The  governor  of  Kansas,  as  governor, 
is  in  no  sense  inferior  to  this  court.  He 
stands  at  the  bead  of  the  executive  depart- 
ment, as  this  court  stands  at  the  head  of  the 
judicial  department  It  Is  true  that  It  has 
been  held  that  where  a  purely  ministerial  du- 
ty Is  Imposed  on  the  governor,  which  might 
as  well  have  devolved  on  any  inferior  of- 
ficer, the  performance  of  that  duty  may  be 
compelled  by  mandamus.  Martin  ▼.  Ingham, 
38  Kan.  041,  17  Pac.  1152.  It  was  said  in  the 
opinion  In  that  case:  "The  only  acts  of  pub- 
lic functionaries  which  the  courts  ever  at- 
tempt to  conti-ol  by  either  injunction  or  man- 
damus are  such  acts  only  as  are  in  their  na- 
ture strictly  ministerial,  and  a  m  Inlsterial  act  is 
one  which  a  public  officer  or  agent  is  required 
to  perform  upon  a  given  state  of  facts,  in  a 
prescribed  manner,  in  obedience  to  the  man- 
date of  legal  authority,  and  without  regard 
to  bis  own  judgment  or  opinion  concerning 
the  propriety  or  Impropriety  of  the  act  to  be 
performed."  By  the  provisions  of  the  stat- 
ute under  which  the  governor  assumed  the 
right  to  act,  he  must  first  determine,  before 
taking  any  steps  whatever,  whether  the  char- 
ges are  worthy  of  credit  or  emanate  from  a 
reliable  and  tnistworthy  source.  This  re- 
quires the  exercise  of  Judgment  and  discre- 
tion, and,  therefore,  is  not  a  purely  ministe- 
rial act  Martin  v.  Ijicy,  39  Kan.  7(K5, 18  Pac. 
9,j];  Insurance  Co.  v.  Wilder,  40  Kan.  5(51, 
20  Pac.  265.  In  this  case  the  governor  has 
unquestionably  acted  as  governor,  and  not  as 
a  mere  ministerial  officer.  There  is  no  stat- 
ute making  it  his  duty  to  revoke  the  order 
complained  of,  even  If  made  without  airthorl- 
ty  of  law.  If  the  court  were  to  assume  the 
power  to  compel  him  to  revoke  his  order  and 
restore  the  plaintiff  to  his  olflce.  It  would  do 
80  because  it  determined  that  it  was  his  duty 
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as  governor  to  reinstate  the  plaintiff.  This 
is  all  we  deem  it  necessary  to  decide  In  tUs 
case.  It  will  be  time  enough  to  consider  other 
questions  when  they  are  necessarily  Involved 
In  the  disposition  of  the  case  before  us.  The 
writ  does  not  state  a  cause  of  action  and  will 
be  quashed.    All  the  justices  concurring. 


(M  Kcji.  "I'll 

CHASB,    Warden    of    State    Penitentiary,    v. 
BOARD  OF  DIRECTORS  OF  STATE 

PENITENTIAUy. 
(Supreme  Court  of  Kansas.    June  8,  1895.) 
Mandamus— Settlement  with  Wahdes  of  Pbs- 
itestiaky. 
The  warden  of  the  penitentiary  cannot,  by 
mandamus,  compel  the  board  of  directors  of  that 
instittitiou  to  examine  the  adjusted  bills  and  ac- 
counts of  the  warden  inciirreJ  in  carrying  on  tiie 
business  of  the  penitentiary  and  indorse  the  war- 
den's report  or  statement  of  tlie  same,  the  duty 
of  the  board  in  the  premises  being  to  the  public 
rather  than  to  the  warden. 
(Syllabus  by  the  Court.) 

OriglDal  action  by  Seth  W.  Chase,  warden 
of  state  penitentiary,  for  mandamus  to  the 
board  of  directors  of  the  state  penitentiary. 
Judgment  for  defendant 

Waters  &  Waters  and  Frank  Herald,  for 
plaintiff.  F.  B.  Dawes,  Atty.  Gen.,  and  A. 
A.  Godard,  for  defendant 

MARTIN,  C.  J.  It  is  stated  In  the  alterna- 
tive writ  that  the  plaintiff  was  duly  ap- 
pointed warden  by  the  governor,  by  and  with 
the  advice  and  consent  of  the  senate,  for  the 
term  of  four  years  from  and  after  May  1, 
1893;  that  the  plaintiff  duly  guallfled  and 
took  possession  of  the  office  on  that  day; 
that  his  successor  has  never  been  appointed 
and  qnallfled,  and  he  has  not  been  removed 
by  the  governor  for  cause,  and  he  Is  the  only 
I>erson  at  the  present  time  acting  as  warden, 
or  who  claims  any  right  to  act  as  warden; 
that  the  governor,  on  March  21,  1895,  at- 
tempted to  suspend  him  and  to  appoint  M. 
H.  Markum  as  his  successor,  but  the  said  M. 
H.  Markum  refused  to  take  charge  of  said 
.  ofBce  and  so  informed  the  governor,  and  no 
one  has  appeared  to  whom  the  plaintiff  could 
have  turned  over  and  delivered  the  posses- 
sion of  the  penitentiary.  It  is  further 
claimed  that  the  attempt  to  suspend  the 
plaintiff  Is  no  valid  reason  for  the  board  of 
directors  to  refuse  to  examine  and  audit  hU 
accounts  as  provided  by  law,  and  the  gov- 
ernor bas  no  authority  to  suspend  him  pend- 
ing an  Investigation,  which  has  not  yet  been 
completed,  and  the  results  of  which  are  not 
knOwn,  for  the  reason  that  this  action  on  the 
part  of  the  governor  was  taken  under  the 
provisions  of  chapter  239  of  the  Session 
Laws  of  1889,  and  that  the  latest  expres- 
sion of  the  legislature  on  the  subject  as  to 
the  penitentiary  Is  In  chapter  152  of  the  Ses- 
sion Laws  of  1891.  It  Is  further  claimed 
tbat  it  Is  necessary,  in  order  to  conduct  the 


business  concerns  of  the  penitentiary,  that 
the  defendant,  the  board  of  directors,  should 
at  the  close  of  each  month  indorse  ali  the 
monthly  accounts  of  the  penitentiary  as  re- 
ported to  them  by  the  warden,  and  that  by 
reason  of  the  failure  and  refusal  of  the  board 
to  so  indorse  the  accounts  and  statements 
for  the  month  of  March,  1895,  the  warden 
was  not  able  to  make  his  monthly  settle- 
ments and  pay  the  said  accounts,  and  that 
on  May  9,  1895,  the  board  will  meet  at  the 
penitentiary  In  its  official  capacity.  The 
writ  commands  the  board  of  directors,  im- 
mediately upon  its  receipt,  to  examine  all 
statements  of  the  warden  with  all  persons 
or  corporations  with  whom  he  has  had  deal- 
ings on  account  of  the  penitentiary  for  March 
and  April,  1895,  and  that  such  statements  be 
indorsed  by  the  board  as  provided  by  law, 
or  to  show  cause  to  the  court,  on  or  before 
May  10,  1895,  why  defendant  should  not  be 
required  to  do  as  commanded.  The  defend- 
ant board  duly  filed  an  answer  to  the  alterna- 
tive writ. 

Counsel  for  plaintiff  say  in  their  brief: 
"This  action  Is  brought  for  th^  sole  purpose 
of  compelling  the  defendant  to  properly  con- 
duct the  business  concerns  of  the  peniten- 
tiary by  the  proper  officer  and  In  the  Intei^ 
ests  of  that  Institution,  and  we  respectfully 
submit  that  this  is  a  proper  case  for  the 
speedy  allowance  of  a  peremptory  writ  in 
order  tbat  the  affairs  of  the  penitentiary  may 
not  suffer,  but  lie  continued  In  a  proper  man- 
ner." Assuming,  without  deciding,  that  the 
defendant  board  ought  to  examine  all  ad- 
justed bills  and  accounts  of  the  plaintiff.  In- 
curred In  carrying  on  the  business  of  the 
penitentiary,  and  indorse  the  plaintiff's  re- 
port or  statement  of  the  same,  as  contem- 
plated by  section  14,  c.  153,  Sess.  Laws  1891, 
yet  we  do  not  think  that  the  plaintiff  is  the 
proper  party  to  compel  the  board  by  manda- 
mus to  perform  its  duties  to  the  public.  The 
board  is  the  govei-nlng  body  of  the  peni- 
tentiary. The  warden  Is  the  chief  execu- 
tive and  administrative  officer  under  the  di- 
rection of  the  board.  That  the  warden 
should  take  the  board  to  task  for  any  sup- 
posed disregard  of  Its  duties  is  at  least  un- 
seemly. Any  corrective  or  visltoriai  pro- 
ceeding ought  to  be  initiated  by  the  state, 
through  its  appointed  agesQcles.  Although 
the  plaintiff  may  be  warden  de  Jure,  yet  in 
this  proceeding  he  stands  in  no  better  iwsl- 
tion  than  a  private  citizen,  and  cannot 
champion  the  rights  of  the  public.  Many 
coses  decided  by  this  court  might  l)e  cited  to 
Justify  our  conclusion,  but  we  deem  the  fol- 
lowing sufficient  Bobbett  v.  State,  10  Kan. 
9;  Turner  v.  Commissioners,  Id.  16;  Reedy 
V.  Eagle,  23  Kan.  254;  Adkins  v.  Doolen,  Id. 
659,  666;  Nixon  v.  School  Dist,  32  Kan.  510, 
4  Pac.  1017;  Ralston  v.  Railway  Co.,  53  Kan. 
337,  338,  36  Pac.  712.  Peremptory  writ  de- 
nied, and  judgment  for  defendant  All  the 
Justices  concurring. 
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LYNCH  T.  CHASE. 

(Snareme    Court  of   Kansas.    June   19,    1895.) 

Wardhk  of  Pesitestiart— Removal  for  Causb 
— coxstitutiosal  law. 

1.  The  office  of  warden  of  the  state  peniten- 
tiary is  created  for  the  public  convenience,  and  the 
incumbent  of  the  office  is  the  mere  agent  of  the 
pablic,  who,  by  virtue  of  his  appointment,  ac- 
quires the  richt  to  exercise  the  functions  of  the 
office  and  receive  the  prescribed  compensation 
until  the  end  of  his  term,  or  until  sucli  time  as 
there  may  be  a  resiprnation  or  forfeiture  of  and 
removal  from  the  office  in  the  manner  provided 
by  law;  but  he  has  no  jjroperty  or  vested  right 
in  such  office. 

2.  It  is  within  the  power  of  the  legislature 
to  provide  a  summary  method  of  removing  incom- 
petent and  unfaithful  officers,  and  to  that  end  it 
may  confer  authority  upon  executive  or  admin- 
istrative officers. 

3.  While  the  proceeding  to  remove  from  of- 
fice for  cause  Involves  the  examination  of  facts 
and  the  exercise  of  judgment  and  discretion  by 
tiie  executive  officer,  his  action  is  not  judicial 
in  the  sense  that  it  belongs  exclusivdy  to  the 
courts. 

4.  Chapter  239  of  the  Laws  of  1889,  provid- 
ing for  the  investigation  of  the  affairs  of  state  in- 
stitutions and  the  conduct  of  officers  connected 
with  the  same,  is  not  superseded  or  repealed  by 
any  of  the  provisions  of  chapter  152  of  the  Laws 
of  1891.  being  an  act  in  relation  to  the  state 
penitentiary. 

5.  The  title  to  the  act  constituting  chapter 
239  of  the  Laws  of  1891  is  broad  enough  to  cov- 
er the  provisions  of  the  act  authorizing  the  in- 
vestigation of  state  institutions  and  the  conduct 
of  the  officers  in  charge  of  the  same. 

6.  A  committee  appointed  under  tte  pro- 
visions of  that  act  has  authority  to  investigate 
charges  duly  preferred  against  the  warden  of  the 
penitentiary  when  the  legislature  is  not  in  ses- 
sion, and  where,  upon  suflicipiit  notice,  a  hearing 
is  had,  and  a  report  made  finding  that  the  charges 
are  sustained  and  cause  for  removal  exists,  the 
governor,  under  the  law  of  1891.  is  authorized 
to  act  upon  the  findings,  and  report  and  remove 
the  warden  from  his  office. 

7.  In  a  summary  proceeding  for  the  removal 
of  officers  under  the  statute,  the  same  formality 
and  precision  are  not  required  as  in  a  trial  before 
a  court:  and  the  accused  cannot  claim  the  bene- 
fits, incidents,  and  common-law  rights  pertaining 
to  such  a  trial,  nor  has  the  doctrine  of  res  adjudi- 
cata  any  applifntion  in  such  proceedings. 

(Syllabus  by  the  Court.) 

Original  action  In  quo  warranto  by  J.  B. 
Lynch  against  Seth  W.  Chase.  Judgment 
for  plaintiff. 

F.  B.  Dawes,  Atty.  Gen.,  for  plaintiff. 
Frank  Herald  and  Waters  &  Waters,  for  de- 
fendant. 


JOHNSTON,  J.  This  is  an  original  pro- 
ceeding in  quo  warranto  to  determine  who 
of  two  contending  persons  is  entitled  to  the 
office  of  warden  of  the  state  penitentiary. 
No  controrersy  exists  as  to  the  facts  upun 
which  the  title  to  the  office  depends,  and,  to 
facilitate  the  trial  and  secnre  an  early  de- 
cision, the  facts  have  been  embodied  in  the 
pleadings  of  the  parties,  npon  which  the  case 
has  been  submitted.  J.  B.  Lynch,  who 
brings  the  action,  concedes  that  Seth  W. 
Chase,  the  defendant,  was  duly  appointed 
to  the  office  for  a  term  of  four  years,  which 


began  on  the  1st  day  of  May,  1893,  and  ends 
on  the  1st  day  of  May,  1897;  but  he  claims 
that  Chase  has  been  legally  removed  from 
the  office,  and  that  be  (Lynch)  has  been  duly 
appointed  in  his  stead.  It  appears  that  on 
March  9,  1895,  written  Charges  were  pre- 
sented to  Governor  B.  ,N.  Morrill,  calling  Id 
question  the  official  conduct  of  Seth  W. 
Chase  as  warden,  upon  the  grounds  of  in- 
efficiency, immorality,  misconduct,  and  inat- 
tention to  the  duties  of  his  office.  The  gov- 
ernor, deeming  the  charges  worthy  of  credit 
and  that  they  emanated  from  a  reliable  and 
trustworthy  source,  requested  Lieutenant 
Governor  .Tames  A.  Troutman,  and  Speaker 
of  the  House  of  Representatives  Charles  E. 
Lobdell,  to  meet  with  him  on  March  18, 1895, 
and,  in  piursuance  of  that  request,  they  did 
meet  on  the  day  named  at  the  executive  of- 
fice, and  proceeded  to  select  a  committee  of 
five  members  of  the  legislature,  consisting 
of  Senators  J.  W.  Parker,  of  Johnson  county, 
and  Edwin  Taylor,  of  Wyandotte  county, 
and  Representatives  B.  F.  Caldwell,  of  Doug- 
las county,  H.  J.  Bone,  of  Clark  county,  and 
T.  P.  Wilson,  of  Barber  county,  to  Inquire 
into  the  truth  of  the  charges  presented  to 
the  governor,  and  to  examine  Into  the  official 
conduct  of  Seth  W.  Chase  as  warden  of  the 
state  penitentiary.  After  dne  notice  had  been 
given  to  the  warden  of  the  charges,  and  of 
the  time  and  place  of  a  hearing  upon  the 
same,  the  committee  organized  and  proceed- 
ed with  the  investigation,  which  continued 
from  day  to  day  for  several  Weeks.  Testi- 
mony was  offered  to  sustain  and  also  to  re- 
fute the  charges  agahist  the  warden,  who 
was  present  In  person  and  by  counsel 
throughout  the  investigation,  and  such  wit- 
nesses as  he  desired  wwe  subpoenaed  to  tes- 
tify in  his  behalf  before  the  committee.  On 
May  31,  1895.  the  investigation  having  been 
completed,  the  committee  filed  Its  report  and 
findings  with  the  governor,  together  with  the 
testimony  which  had  been  taken.  A  major- 
ity of  the  committee  found  that  several  seri- 
ous charges,  Involving  official  misconduct  and 
Inefficiency,  were  sustained  by  the  testimony; 
and  four  members  of  the  committee  Joined  . 
in  recommending  that  he  be  removed  from 
office  and  dismissed  from  the  public  service. 
The  governor  also  examined  the  testimony 
in  the  case,  and,  upon  consideration  there- 
of, found  that  the  diarges  had  been  proven, 
and  that  the  defendant  was  guilty  of  in- 
efficiency, inattention  to  duty.  Immorality, 
misconduct,  and  corruption  in  office.  The 
governor  thereupon  determined  that  there 
was  sufficient  cause  to  remove  the  defendant 
from  the  office  of  warden,  and  a  removal  waa 
accordingly  ordered.  Due  notice  of  this  or- 
der was  served  upon  Chase,  and  Immediately 
thereafter  the  governor  appointed  and  com- 
missioned J.  B.  Lynch  as  warden,  who  at 
once  qualified  in  the  manner  required  by 
law,  and  on  June  7,  1895,  demanded  from 
Chase  the  possession  of  the  office  and  institu- 
tion.   The  demand  having  been  refused,  th<i 
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present  proceeding  to  obtain  possession  was 
begun  by  Lyncb. 

The  decision  of  the  controversy  depends 
upon  whether  the  proceedings  for  the  re- 
moval of  Chase  were  legal  and  effective.  It 
must  be  conceded  that  an  arbitrary  removal 
from  the  otilce  at  the  will  or  pleasure  of  the 
governor  Is  not  permissible.  The  tenure  of 
the  office  is  fixed  by  law  at  four  years,  and 
there  Is  no  statutory  provision  which  can  be 
construed  as  an  authority  to  remove  at  pleas- 
ure. The  statute  providing  for  the  appoint- 
ment of  a  warden,  and  fixing  the  tenure  of 
the  office,  also  provides  that  the  governor 
may  remove  him  from  office  for  cause.  Laws 
1891,  c.  52,  §  3.  Where  there  is  no  term  or 
tenure  fixed  by  the  constitution  or  the  stat- 
ute, or  where  the  office  is  to  be  held  during 
the  pleasure  of  the  appomting  pow^er,  the 
power  of  removal  Is  discretionary  and  with- 
out control.  But  it  is  well  settled  that  where 
an  officer  Is  chosen  for  a  definite  term,  and 
provision  Is  made  for  his  removal  for  cause, 
the  causes  for  removal  must  be  alleged,  the 
party  notified,  and  a  hearing  had.  State  v. 
Mitchell,  50  Kan.  289,  33  Pac.  104;  Jacques 
v.  IJtle,  31  Kan.  300,  33  Pac.  106;  Lease  v. 
Freeborn,  62  Kan.  750,  85  Pac.  817.  Where 
the  power  of  removal  is  definite,  and  the 
limits  of  Its  exercise  prescribed,  it  must  be 
exercised  in  the  manner  and  upon  the  condi- 
tions provided  by  law.  Where  the  statute 
gives  power  of  removal  for  cause,  without 
spedfylng  the  causes,  the  power  Is  neces- 
sarily of  a  discretionary  nature,  and  the  re- 
moving authority  Is  the  exclusive  Judge  of 
the  cause  and  the  sufficiency  thereof;  but 
where  the  statute  specifies  the  causes  for  re- 
moval, and  prescribes  the  procedure,  it  would 
seem  that  removals  could  not  be  made  for 
other  causes  nor  in  any  other  method  than 
that  prescribed  by  statute.  In  the  present 
ease  the  proceedings  for  Investigation  and 
removal  were  instituted  by  the  governor,  and 
the  procedure  authorized  by  chapter  239  of 
The  Iaws  of  1889  appears  to  have  been  fol- 
lowed for  the  purpose  of  determining  wheth- 
er there  was  sufficient  cause  for  a  removal. 
The  proceedings  under  that  statute  appear  to 
be  regular,  and  the  report  of  the  committee 
upon  the  charges  made  against  the  deifend- 
ant  shows  sufficient  cause  for  removal.  The 
findings  and  report  of  that  committee  were 
made  the  basis  of  the  action  of  the  governor 
In  removing  the  defendant  from  the  office  of 
warden. 

It  is  first  insisted  that  the  Judicial  power 
of  the  state  is  vested  in  the  courts,  and  not 
in  the  governor,  and  that,  therefore,  he  had 
no  right  to  try  and  determine  the  charges 
made  against  the  defendant,  nor  to  make  an 
order  or  render  a  Judgment  which  would 
operate  to  oust  the  defendant  from  his  of- 
fice. Although  the  power  to  hear  and  deter- 
mine is  of  a  Judicial  nature.  It  is  such  a  pow- 
er as  Is  frequently  conferred  on  executive 
and  adminlBtrative  offlcer.s  It  does  not  fol- 
low that,  because  the  governor  or  other  func- 


tionary hears,  considers,  and  decides,  he  per- 
forms a  Judicial  function  which  belongs  ex- 
clusively to  a  Judicial  officer  or  tribunal.  We 
think  the  legislature  has  ample  power  to 
provide  a  summary  method  of  suspending 
and  removing  Incompetent  and  unfaithful  of- 
ficers, and  that  it  may  be  accomplished  with- 
out a  Judicial  trial  or  Judgment.  The  theory 
that  a  removal  cannot  be  effected  without  a 
Judicial  trial  and  upon  Judgment  of  a  Judicial 
tribunal  only  prevails  where  It  is  regarded 
that  the  office  is  a  hereditament,  or  one  In 
which  the  officer  has  a  property  or  vested 
right  which  cannot  be  disturbed.  Although 
this  view  is  sanctioned  by  the  common  law, 
it  Is  wholly  inconsistent  with  our  system  of 
government.  It  has  been  said:  "Offices  are 
created  for  the  administration  of  public  af- 
fairs. When  a  person  is  inducted  into  an  of- 
fice, he  thereby  becomes  empowered  to  exer- 
cise Its  powers  and  to  perform  its  duties,  not 
for  his,  but  for  the  public,  benefit  It  would 
be  a  misnomer  and  a  perversion  of  terms  to 
say  that  an  incumbent  owned  an  office  or 
had  any  title  to  It"  Donahue  v.  Will  Co., 
100  IlL  94.  The  office  Is  created  for  the  pub- 
lic convenience,  and  the  officer  is  the  mere, 
agent  of  the  public,  who,  by  virtue  of  his 
election  or  appointment,  acquires  the  right 
to  exercise  the  functions  of  the  office,  and  re- 
ceive the  prescribed  compensation,  until  the 
end  of  his  term,  or  until  such  time  as  there 
may  be  a  resignation  op  forfeiture  of  and  re- 
moval from  the  office  in  the  manner  provided 
by  law.  In  the  absence  of  a  constitutional 
limitation,  the  legislature  has  ample  power 
to  protect  the  public  by  providing  a  speedy 
and  effective  method  for  ridding  the  public 
service  of  officers  who  are  Incompetent,  ir- 
responsible, or  dishonest,  and  to  that  end  may 
prescribe  the  grounds  which  will  operate  as 
a  forfeiture,  and  provide  what  officer  or  tri- 
bunal shall  determine  the  fact  The  decided 
weight  of  authority  Is  that  while  the  pro- 
ceeding to  remove  from  office  for  cause  in- 
volves the  examination  of  facts  and  the  ex- 
ercise of  judgment  and  discretion  by  the  ex- 
ecutive officer,  his  actioh  la  not  Judicial  in 
the  sense  that  it  belongs  exclusively  to  the 
courts.  State  v.  Hawkins,  44  Ohio  St  98,  5 
N.  B.  228;  Conner  v.  Mayor,  5  N.  Y.  285; 
State  V.  McGarry,  21  Wis.  502;  State  v. 
Prince,  45  Wis.  610;  Keenan  v.  Perry,  24 
Tex.  253;  State  v.  Doherty,  25  La.  Ann.  119; 
Taft  V.  Adams,  3  Gray,  126;  Ex  parte  Wiley, 
54  Ala.  226;  Patton  v.  Vaughan,  39  Ark. 
211;  Wright  v.  Defrees.  8  Ind.  301;  Dona- 
hue V.  Will  Co.,  100  111.  94;  Cameron  v.  Par- 
ker (Okl.)  38  Pac.  14,  and  cases  cited;  Ran- 
kin v.  Jauman  (Idaho)  36  Pac.  502;  Throop, 
Pub.  Off.  gg  19,  345. 

There  is  a  further  contention,  that  chapter 
152  of  the  Laws  of  1891  is  the  latest  legis- 
lative expression  concerning  the  Investigation 
of  the  state  penitentiary  and  the  removal  of 
the  warden;  and  as  its  provisions  are  com- 
plete within  themselves,  and  antagonistic  to 
the  law  of  1889,  the  provisions  of  the  law  of 
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1801  necessarily  supetsede  those  of  1889.  This 
contention  cannot  be  sustained.  The  act  of 
1891  Is  largely  a  re-enactment  of  the  law  of 
1868  for  the  government  of  the  penitentiary. 
Some  additions  and  modiflcations  have  been 
made  to  fit  the  changed  conditions,  but  the 
provisions  with  reference  to  the  appointment 
and  removal  of  the  warden,  as  well  as  the 
power  conferred  upon  the  board  of  directors 
to  inqubre  into  the  management  of  the  insti- 
tution and  the  conduct  of  the  officers,  are  the 
same  as  those  of  the  earlier  statute,  and,  un- 
der the  rules  of  construction,  they  must  be 
treated  as  a  continuation  of  such  provisions, 
and  not  as  a  new  enactment  Gen.  St  1889, 
par.  0087.  These  provisions  were  in  force 
when  the  law  of  1889  (providing  for  the  in- 
vestigation of  state  institutions  and  of  the 
conduct  of  the  officers  connected  therewith) 
was  enacted;  and  they  were  re-enacted  in- 
the  same  terms  in  1891,  after  the  law  of 
1889  had  been  in  force  for  a  period  of  two 
years,  clearly  indicating  that  the  legislature 
did  not  regard  them  as  repugnant  to  each  oth- 
er, nor  that  one  should  supersede  the  other. 
The  authority  given  to  the  directors  In  the 
.act  in  relation  to  the  penitentiary  to  inquire 
into  its  management  was  mainly  intended  as 
a  means  of  gaining  information  which  would 
enable  them  to  govern  and  control  the  insti- 
tution as  the  law  requires.  They  are  the  gov- 
erning body  of  the  penitentiary,  and  are  re- 
quired from  time  to  time  to  examine  and  in- 
quire Into  all  matters  connected  with  the 
government,  discipline,  and  police  of  the  in- 
stitution, Xhe  purchases  and  sales  of  articles 
provided  for  the  penitentiary  or  sold  on  ac- 
count thereof;  and  for  this  purpose  they  may 
colnpel  the  attendance  of  witnesses,  the  pro- 
duction of  books,  papers,  and  writings  before 
them,  and  the  president  of  the  board  is  au- 
thorized to  administer  oaths  to  witnesses. 
Laws  1891,  c.  152,  §  5.  There  is  nothing  in 
the  act  providing  that  their  inquiry  or  find- 
ings shall  be  made  the  basis  of  a  proceeding 
to  remove  the  warden.  And  this  inquiry  is 
made  upon  their  own  account,  and  whenever 
tliey  deem  it  necessary.  In  order  that  they 
may  the  better  govern  and  regulate  the  In- 
stitution and  perform)  the  duties  Imposed  on 
them  by  law.  The  law  of  1889,  however.  Is 
apucific,  and  provides  In  terms  what  official 
conduct  shall  constitute  grounds  for  a  remov- 
al, and  provides  for  the  organization  of  a 
iKKly  to  investigate  those  causes,  and  deter- 
mine whether  the  statutory  grounds  for  re- 
moval exist  It  is  plain  that  the  provisions 
of  the  two  statutes  are  not  repugnant  to  each 
other,  and  that  the  one  was  not -intended  as 
a  substitute  for  the  other.  The  act  in  rela- 
tion to  the  penitentiary  provides  that  the 
warden  may  be  removed  by  the  governor  for 
<'ause,  but  it  does  not  In  terms  provide  how 
the  cause  shall  be  ascertained.  In  the  ab- 
sence of  such  a  provision,  it  is  generally  held 
that  it  rests  with  the  governor  to  adopt  a, 
nictliod  of  inquiry  and  ascertainment  which 
his  Judgment  may  suggest,  providing  a  rea- 


sonable notice  is  given  to  the  official,  and  a 
fair  hearing  had  upon  the  charges  preferred; 
and,  when  proof  is  offered,  he  is  the  exclusive 
Judge  of  the  cause  and  of  the  sufficiency 
thereof.  In  this  case,  however,  the  legisla- 
ture has  supplemented  the  provision  with  ref- 
erence to  removal  by  the  enactment  of  1889, 
providing  a  method  by  which  the  causes  for 
removal  may  be  ascei-tained  and  established. 
Although  it  may  not  be  an  exclusive  method 
for  determining  cause,  we  are  clearly  of  opin- 
ion that  it  is  a  proper  method  of  procedure, 
and  that  the  governor  may  properly  act  upon 
the  investigation  and  report  prepared  un- 
der it 

It  is  urged  that  the  act  of  1889,  under 
which  the  Investigation  was  made,  is  uncon- 
stitutional, for  the  reason  that  the  title  does 
not  fairly  Indicate  and  cover  the  provisions 
of  the  act.  The  title  is  "An  act  providing  for 
the  appointment  of  committees  to  investigate 
the  affaU-s  of  state  institutions  and  conduct 
of  officers."  It  has  been  repeatedly  held  that 
section  10  of  article  2  of  the  constitulaon  is 
not  to  be  enforced  in  any  narrow  or  technical 
spirit,  but  that  a  liberal  Interpretation  should 
be  placed  upon  the  language  employed  in  the 
title  to  express  the  subject  of  the  act  The 
provision,  as  lias  been  held,  must  be  applied 
in  a  fair  and  reasonable  way,  so  that  it  will 
not  embarrass  or  defeat  the  proper  and  leg^it- 
imate  exercise  of  the  legislative  functions. 
It  is  not  necessary  that  the  title  should  be 
an  abstract  of  the  entire  act,  but  it  is  deemed 
to  be  sufficient  if  the  title  fairly  Indicates, 
though  in  general  terms,  its  scope  and  pur- 
poses. Everything  connected  with  the  main 
purpose,  and  reasonably  adapted  to  secure 
the  objects  Indicated  by  the  title,  may  be 
embraced  in  the  act,  without  violating  the 
constitutional  inhibition.  The  title  in  the 
present  case,  although  somewhat  restricted, 
provides  for  the  creation  of  a  tribunal  to  in- 
quire into  the  affairs  of  state  institutions  and 
the  conduct  of  officers.  It  clearly  indicates 
that  an  Investigation  or  hearing  is  to  be  had 
before  this  tribunal,  and  anything  reasonably 
adapted  to  carry  out  that  purpose  may  be 
fairly  regarded  as  embraced  within  the  title. 
Whether  the  title  is  sufficiently  broad  to  Jus- 
tify a  removal  by  the  governor  upon  the  com- 
ing in  of  the  report  of  the  committee  is  un- 
necessary to  the  disposition  of  the  present 
case.  Even  If  the  provision  with  reference 
to  removal  was  held  to  be  outside  of  the  title, 
and  therefore  invalid,  there  is  ample  provi- 
sion for  the  removal  of  the  warden  under  a 
statute  unquestionably  valid.  Under  the  rule 
adopted  by  this  court  in  numerous  cases,  the 
title  is  undoubtedly  sufficient  to  authorize  the 
creation  of  the  committee  and  the  investiga- 
tion and  report  that  were  made.  Woodruff 
V.  Baldwin,  23  Kan.  491;  Phllpln  v.  McO<u-iT. 
24  Kan.  393;  Board  of  Com'i-s  of  Marlon  Co. 
V.  Board  of  Com'rs  of  Harvey  Oa,  20  Kan. 
181;  Commissioners  of  Cherokee  Go.  r.  State, 
36  ICan.  337,  13  I'ac.  ."kSS;  Railway  Co.  v. 
Harrelson,  44  Kan.  253,  24  Pac.  405;   State 
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V.  Bush,  45  Kan.  140,  25  Pac.  614;  In  re 
Plnkney,  47  Kan.  89,  27  Pac.  179;  State  v. 
LewellinK.  51  Kan.  502,  33  Pac.  423;  In  re 
Sandei-s,  53  Kan.  191,  3C  Pac.  348. 

We  hare,  then,  a  committee  with  undoubt- 
ed authority  to  investigate  and  determine 
whether  cause  for  removal  exists,  and  there 
Is  unquestioned  authorfty  In  tlie  governor  to 
remove  the  warden  when  cause  Is  shown. 
The  statutory  provisions  relating  to  Investi- 
gation and  report  have  been  substantially  fol- 
lowed. The  charges  were  made  in  writing  to 
the  governor,  and  he,  deeming  them  worthy 
of  credit.  Instituted  the  Investigation.  The 
defendant  received  due  notice  of  the  charges, 
and  had  a  hearing  before  a  tribunal  duly  au- 
thoi-ized  to  Inquire  and  report.  Cause  having 
been  shown,  as  the  law  requires,  nothing  re- 
mained for  the  governor  but  to  remove  the 
defendant  from'  his  office.  The  fact  that  the 
testimony  was  not  taken  nor  the  Inquiry 
made  by  the  governor  himself  is  unimpor- 
tant, so  long  as  the  inquiry  was  made  and 
the  cause  for  removal  shown  in  one  of  the 
methods  pointed  out  by  the  statute. 

Tijere  is  some  complaint  that  the  proceed- 
ings were  not  as  fnll  and  precise  as  the  stat- 
ute prescribes,  but,  upon  examination,  we 
And  no  serious  defects.  Some  of  the  charges 
were  not  as  specific  as  they  might  have  been, 
but  most  of  those  upon  which  Undings  were 
made  were  sufficient  to  fairly  Inform  the  de- 
fendant of  the  accusation,  and  to  enable  him 
to  prepare  for  the  hearing.  A  summary  pro- 
ceeding of  this  character  is  not  like  a  com- 
mon-law trial;  nor  is  the  same  precision  and 
accuracy  required  as  in  a  trial  before  a 
court.  People  v.  Board  of  I'olice  Oom'rs,  98 
X.  Y.  332;  People  v.  Board  of  Police  Com'rs 
99  N.  Y.  076,  2  N.  E.  161;  People  r.  McClave, 
123  N.  Y.  612,  25  N.  E.  1047;  Throop,  Pub 
Oft.  S  380. 

As  the  committee  do  not  constitute  a  court, 
and  as  the  incidents  and  common-law  rights 
of  a  court  trial  are  not  required,  the  objection 
made  In  regard  to  certain  informalities  and 
irregularities  are  unavailing. 

There  is  no  room  for  the  application  of  the 
doctrine  of  res  adjudlcata  In  such  proceed- 
ings, and  the  fact  that  other  charges  against 
the  defendant  had  been  made  and  Investi- 
gated does  not  operate  to  defeat  the  present 
proceedings. 

The  allegation  that  the  testimony  was  In- 
sufficient to  sustain  the  findings  is  without 
force.  The  evidence  was  heard  and  consid- 
ered by  a  tribunal  created  f«r  that  purpose, 
and  the  duty  of  determining  Its  sufficiency 
belongs  to  that  tribunal,  and  not  to  the  court. 
Testimony  was  offered  to  sustain  and  refute 
the  charges,  and  the  weight  and  sufficiency 
of  that  testimony,  as  well  as  the  fact  of 
whether  cause  was  shown,  were  concluded 
by  the  determination  of  the  committee  and 
the  action  of  the  governor. 

Judgment  will  be  awarded  in  favor  of  the 
plaintiff  in  accordance  with  the  prayer  of  his 
petUioo.    All  the  justices  concurring. 


(65  Kan.  401> 

ATCHISON.  T.  &  S.  F.  R.  CO.  v.  NAPOLE. 

(Supreme  Court  of  Kansas.    June  8,  1893.) 

Deatb  of  Emi'lote  —  Neomobnce  of  Emploteb 
— Action  by  Noxbesident. 

1.  It  is  the  duty  of  a  railroad  company  to 
not  only  fumisli  reeconably  safe  machinery  and 
appliances  for  the  operation  of  its  road,  but  to 
nse  reasonable  care  and  diligence  to  maintain 
them  in  such  condition. 

2.  Where  a  defect  in  a  tool  or  instrumental- 
ity is  one  which  suddenly  appears,  the  company 
will  not  be  deemed  to  be  negligent  unless  it  is 
remiss  in  testing  the  tool  or  instrumentality,  or 
knew  or  ought  to  have  known  of  the  defects 
which  caused  the  injur.v. 

3.  In  the  present  case  a  recovery  was  sou^t 
for  an  injury  to  aa  employe  resulting  from  a  de- 
fect in  a  hand  car,  and  it  api>eared  that  those  in 
charge  of  the  men  who  were  using  the  hand 
car  had  actual  knowledge  of  the  defect.  Meld. 
that  those  to  whom  notice  of  the  impairment  was 
brought  represented  the  company,  and  that  it  is 
bound  by  their  knowledge  and  held  for  their  neg- 
ligence. 

4.  Chapter  131  of  the  Laws  of  1889,  which  is 
supplemental  to  section  422  of  the  Civil  Code, 
does  not  create  a  new  cause  of  action,  nor  impose 
any  limitation  on  an  existing  one.  It  simply 
changes  the  remedy  by  providing  that  a  cause  of 
action  given  by  section  422  shall  not  be  lost  on 
account  of  the  nonresidence  of  the  deceased  or 
nonappoiutment  of  a  personal  rwresentative. 
Berry  v.  Railroad  Co.,  34  Pac.  805,  52  Kan. 
709. 

fSyllabus  by  the  Court.) 

EiTor  from  district  court,  Wyandotte  coun- 
ty; O.  L.  Miller,  Judge. 

\ction  by  Josephine  M.  Napole  against  the 
.ci.tchison,  Topeka  &  Santa  F6  Railroad  Com- 
pany to  recover  damages  for  the  death  of 
her  husband,  Francesco  Napole,  alleged  to 
have  been  caused  by  the  negligence  of  the 
company.  A  trial  was  had  with  a  Jury,  and 
upon  the  testimony  submitted  the  following 
special  findings  of  fact  were  made  and  re- 
turned by  the  jury:  "Q.  1.  Was  the  deceased, 
Francesco  Napole,  a  section  hand  and  laborer 
on  section  work  on  the  line  of  defendant's 
road,  in  the  county  of  Leavenwortli,  Kansas, 
in  the  month  of  August.  1888?  A.  Yes.  Q.  2. 
How  long  had  said  Francesco  Napole  been 
In  the  employ  of  defendant  company  at  the 
date  of  his  Injury,  on  or  about  August  13. 
188S?  A.  Thirteen  days,  about  Q.  3.  In 
such  employ,  was  it  the  custom  of  the  section 
men  to  ride  upon  hand  cars  to  different  lo- 
calities on  the  section  on  which  they  were 
employed  to  work?  A.  Yes.  Q.  4.  Was  such 
baud  car  one  of  the  tools  or  apparatus  used 
by  section  hands  In  the  work  on  the  track 
and  roadbed?  A.  Yes.  Q.  5.  Was  the  said 
hand  car  used  for  the  purpose  of  carrying 
the  section  men  to  and  from  their  work,  and 
to  facilitate  travel  from  one  point  to  anoth- 
er? A.  Yes.  Q.  6.  Was  William  Fitzgerald 
th*e  foreman  of  a  special  gang  doing  ditching 
work  on  which  said  Francesco  Napole  was  at 
work?  A.  Yes.  Q.  7.  Was  the  duty  of  said 
Napole,  as  such  section  hand,  to  assist,  under 
the  direction  of  said  foreman,  In  the  ditching 
work?  A.  Yes.  Q.  8.  Was  it  a  part  of  the 
work  of  such  bands,  in  the  work,  to  level  the 
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roadbed  with  dirt  and  clean  out  the  ditches 
along  the  right  of  way,  put  In  ballast,  cut 
weeds,  grass,  and  other  growth  from  the 
right  of  way?  A.  Tes.  Q.  9.  Was  the  In- 
jury to  said  Napole,  alleged  In  plaintiff's  peti- 
tion, caused  by  a  fall  from  a  hand  car,  while 
running  on  said  section,  on  or  about  the  13th 
day  of  August,  18S8?  A.  Yes.  Q.  10.  How 
long  had  said  hand  car  been  In  use  on  said 
section  at  the  time  of  said  Injury?  A.  About 
thirteen  days.  Q.  11.  At  the  time  said  car 
was  furnished  for  said  use  on  said  section, 
was  said  car  in  good  repair  and  suitable  for 
the  use  for  which  it  was  Intended?  A.  Yes. 
Q.  12.  Is  it  a  fact  that  no  report  had  been 
given  to  the  roadmaster  on  that  division  of 
defendant's  road  tiiat  said  hand  car  had  be- 
come out  of  repair,  or  in  bad  order,  prior  to 
said  injury?  A,  Yes.  Q.  14.  Is  It  a  fact 
that  on  the  day  of  this  accident,  said  band 
car  was  run  about  fifteen  miles  or  more, 
prior  to  the  accident,  and  the.  handles  were 
used  by  the  section  men  in  going  ten  miles 
to  their  work  in  the  morning  and  some  five 
miles,  or  more.  In  return  at  night,  before  the 
accident  happened  that  caused  the  fall  of 
Napole?  A.  Yes.  Q.  15.  Is  it  not  a  fact  that 
the  fall  of  said  Napole  from  the  said  hand 
car  was  caused  by  the  handle  suddenly 
breaking,  without  apparent  cause  therefor? 
A.  Yes.  Q.  10.  Is  it  not  a  fact  that  when 
the  men  started  to  work,  the  morning  of  the 
accident,  ten  men  rode  on  the  car,  and  tliat 
the  handle  appeared  to  be  all  right  and  safe 
for  use?  A.  Yes.  Q.  18.  How  many  men 
were  on  said  car  at  said  time?  A.  Ten  men. 
Q.  19.  Was  said  hand  car  put  in  motion  or 
propelled  along  said  track  by  men  standing 
thereon  taking  hold  of  the  handles  fastened 
into  a  lever,  and  pushing  up  and  down  on 
said  lever?  A.  Yes.  Q.  20.  At  the  time  of 
this  alleged  injury  to  said  Napole,  how  many 
men  had  hold  of  the  handles  of  the  car  from 
which  said  Napole  fell?  A.  Six  men.  Q.  21. 
Did  the  said  Napole,  deceased,  have  hold  of 
the  handle  which  broke  at  the  time  it  broke  ? 
A.  Yes.  Q.  22.  How  many  miles  had  they 
run  with  this  car  on  that  trip,  from  the  time 
they  left  the  place  of  tliat  day's  work  to  the 
place  where  said  accident  happened? .  A. 
About  five  miles.  Q.  23.  How  far  did  the 
car  run  that  morning  from  Lansing  to  reach 
tlte  place  of  that  day's  work?  A.  About  ten 
miles.  Q.  24.  When  they  started  to  their 
work  in  the  morning  of  the  day  said  injury 
occurred,  and  on  the  return  trip  at  night,  was 
ttiere  anything  about  the  handles  of  said  car 
to  indicate  that  the  handle  was  not  sound  or 
strong  enough  for  the  use  to  which  it  was 
put?  A.  No.  25.  Is  it  not  a  fact  that  in  the 
use  of  said  hand  car  on  said  day,  prior  to  said 
Injnry,  there  was  nothing  to  indicate  that  the 
handle  was  unsound  or  might  break  If  used  ? 
A.  No.  26.  Is  It  not  a  fact  that  the  sudden 
breaking  of  said  handle  that  caused  the  fall 
of  said  Napole  was  from  a  severe  jerk,  or 
more  than  the  usual  amount  of  strength,  used 
at  the  time?    A.  No.    27.  Is  It  not  a  fact 


that  another  hand  car,  at  the  time  of  the 
accident,  was  following  at  some  distance  be- 
hind the  one  on  which  Napole  was  riding  on 
the  same  track,  carrying  the  same  number 
of  men  as  the  car  on  which  Napole  was  rid- 
ing? A.  Yes.  28.  Is  it  not  a  fact  that  the 
men  were  in  the  habit  of  taking  either  car 
they  chose,  without  8i)ecial  directions  from 
the  foreman  or  boss  of  the  work,  in  starting 
out  to  their  work  and  returning  from  it?  A. 
Yes.  29.  Is  it  not  a  fact  that  the  force  applied 
that  broke  the  handle  was  caused  by  the  men 
on  the  car  trying  to  make  it  run  faster  to  get 
back  to  Lansing,  where  they  boarded  and 
lodged,  before  the  arrival  of  a  train  then 
about  due?  A.  No.  30.  Was  the  hand  car 
in  question  used  the  Sunday  before  said  In- 
jury by  some  of  the  section  men  taking  it  to 
the  city  of  Leavenworth  on  their  own  ac- 
cord? A.  Yes,  with  permission.  31.  While 
at  Leavenworth,  beyond  the  boundaries  of 
their  section,  was  said  hand  car  removed 
from  the  track  and  left  in  a  position  where 
the  handle  could  be  struck  by  a  passing  train 
or  engine?  A.  Yes..  32.  When  said  men  re- 
turned to  said  car  at  Leavenworth,  had  one 
of  the  handles  been  bent  during  their  ab- 
sence? A.  Yes.  Q.  33.  Was  said  handle 
straightened  by  said  men  in  such  manner 
that  it  looked  apparently  as  straight  and 
sound  and  suitable  for  use  as  it  did  before  it 
was  bent?  A.  Apparently  it  did.  Q.  34.  Aft- 
er said  trip  to  Leavenworth,  and  said  handle 
had  been  straightened,  was  said  car  used  by 
said  section  foreman,  Fitzgerald,  and  did  he 
and  the  hands  using  the  car  believe  said  car 
was  sound  and  in  good  condition  for  use? 
A.  Yes;  the  men  thought  so,  but  we  have  no 
evidence  what  Fitzgerald  thought  or  knew. 

35.  Was  any  notice  given  to  the  proper  agent 
of  defendant  company,  after  said  trip  to 
Leavenworth,  and  prior  to  said  injury,  that 
said  car  had  become  out  of  repair  in  such 
manner  as  to  make  it  unfit  for  use?    A.  Yes. 

36.  If  you  answer  question  35  in  the  affirma- 
tive, state  what  agent  it  was,  and  the  time 
and  what  notice  was  given?  A.  Fitzgerald, 
the  foreman,  saw  said  car  and  rode  on  it  aft- 
er injured.  37.  Was  any  request  made  of  de- 
fendant by  said  Napole  or  any  of  the  section 
hands  to  repair  said  car  prior  to  said  injuries? 
A.  No.  38.  Was  one  Andrew  Lupols  on  the 
car  that  went  to  Leavenworth  the  Sunday 
prior  to  the  accident?  A.  Yes.  39.  Did  he 
see  the  handle  in  its  alleged  bent  condition? 
A.  Yes.  40.  Did  he  see  or  know  of  bis  own 
luiowledge  of  jsaid  handle  being  straight- 
ened? A.  Yes.  41.  Did  he  see  said  car  after 
said  handle  was  straightened?  A.  Yes.  42. 
Did  not  said  Lupois  ride  from  Lansing  to  the 
place  of  work  on  said  band  car  on  the  morn- 
ing of  the  day  of  the  accident,  after  he  knew 
it  was  bent  and  straightened?  A.  Evidence 
did  not  show  what  car  he  rode  on.  43.  Did 
any  of  the  men  that  rode  on  said  hand  car  to 
their  work  on  the  morning  of  the  day  the 
accident  happened  make  any  complaint,  or 
object  to  using  the  same?    A.  No.    44.  Was 
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the  appearance  of  said  car  on  the  day  of  the 
accident  and  prior  to  the  accident  In  such 
condition  as  to  appear  to  any  one  of  the  sec- 
tion men  or  to  the  section  foreman  to  be  un- 
fit for  use?  A.  It  appeared  so  to  the  section 
men,  but  no  evidence  to  show  what  foreman 
thought.  45.  What,  If  any,  were  the  defects 
in  said  car  that  were  apparent  to  those  oper- 
ating It?  A.  None,  46.  Is  it  not  a  fact  that 
said  FYancesco  Napole  was  standing  on  said 
car,  with  his  face  toward  the  rear,  toward 
the  hand  car  that  was  following  the  car  on 
which  he  was  riding?  A.  Yes.  47.  If  the 
rear  car  should  gain  speed  on  the  front  car 
could  not  said  Napole  from  his  position  on 
the  car  have  readily  seen  the  approach  of  the 
rear  car?  A.  Yes.  48.  Were  said  Napole  and 
others,  using  said  handle  at  the  time,  using 
more  force  on  the  handle  than  was  used  on 
that  day  prior  to  the  time  it  broke?  A.  No. 
49.  Was  said  Napole  pulling  on  said  handle 
steadily  and  smoothly,  or  was  he  exerting 
great  force  on  said  handle  by  irregular  and 
unsteady  jerks?  A.  No  evidence  to  show 
wliat  force  was  being  used.  50.  Was  there 
any  evidence  of  having  any  old  breaks  or 
cracks  In  the  iron  bar  In  the  place  where  it 
broke  at  the  time  of  the  accident?  A.  No. 
51.  How  long  had  said  car  been  in  use?  A. 
No  evidence  to  show  how  long.  52.  How 
long  and  how  wide  was  the  platform  of  said 
car?  A.  No  exact  measurements  given.  53. 
How  many  men  could  ride  on  said  hand  car? 
-A..  Ten  men.  Q.  54.  How  far  did  said  hand 
car  run  after  said  Napole  fell  imtil  it  was 
stopped,— how  many  feet?  A.  From  three  to 
five  feet  Q.  55.  What  distance  in  feet  was 
it  usual  or  customary  to  stop  said  hand  car 
when  brakes  were  applied?  A.  Twenty  to 
forty  feet  Q.  5G.  How  long  after  said  break 
was  it  before  said  Napole  fell?  A.  Immedi- 
ately. Q.  57.  Where  did  said  Napole  fall 
relative  to  the  position  of  the  hand  car?  A. 
In  front  Q.  58.  Could  anything  have  been 
done  to  stop  the  car  quickly  that  was  not 
done?  A.  No.  59.  Could  the  said  car  have 
been  stopped  quick  enough  after  the  said 
Napole  fell  to  prevent  said  Napole  from  being 
ran  over  and  receiving  the  Injuries  he  did? 
A.  No.  60.  Is  it  a  fact  that  the  said  Napole 
had  the  same  opportunity  to  see  and  discover 
a  defect,  if  any  there  was,  that  others  bad  In 
the  handle  of  said  car?  A.  Yes.  61.  Was 
there  any  defect  in  said  car  that  said  Napole 
could  not  have  discovered  by  reasonable  ob- 
servation? A.  Yes.  62.  In  standing  on  front 
platform  of  car  and  holding  center  of  wooden 
handle,  is  not  the  iron  handle  or  bar  directly 
in  front  and  in  plain  sight?  A.  Yes.  63. 
Did  said  Napole  ever  make  any  objections  to 
using  said  car  on  account  of  any  supposed 
defect  or  unsoundness  in  said  car?  A.  No. 
C4.  How  many  men  were  in  the  section  gang 
in  which  said  Napole  was  working?  A. 
Twenty  men.  65.  How  many  cars  were  In 
use  by  said  gang?  A.  Two.  66.  At  about 
'What  speed  was  said  car  running  at  the  time 
of  the  accident?   A  About  seven  miles  an 


hour.  67.  Was  It  on  an  up  grade  or  down 
grade  at  the  time  of  the  accident?  A.  Down 
grade.  68.  Was  the  car  following  the  one 
on  which  Napole  was  riding  on  an  up  grade 
or  down  grade  at  the  time  of  the  accident? 
A.  About  level.  69.  Which  of  the  two  cans 
was  running  the  faster,  the  front  or  the  rear 
car,  at  the  time  of  the  accident?  A.  About 
the  same  speed.  70.  What  were  the  nature 
of  the  injuries  received  by  said  Napole  at  the 
time  of  the  accident?  A.  Serious.  71.  Were 
there  any  vital  organs  of  Napole's  body  In- 
'nred,  bruised,  or  cut?  If  so.  state  fully  the 
nature  and  extent  of  said  injury.  Ans.  No 
72.  Were  any  of  the  bones  of  Napole's  body 
broken?  If  so,  state  fully  the  nature  and  ex- 
tent of  such  injury.  Ans.  Yes.  The  lower 
jaw  fractiffed;  a  piece  chipped  oft  the  head 
of  the  shin  bone.  73.  Were  the  injuries 
which  said  Napole  received,  of  themselves, 
necessarily  fatal  under  proper  care  and  pro- 
fessional treatment?  Ans.  Yes.  74.  What 
was  tlie  Immediate  cause  of  the  death  of  said 
Francesco  Napole?  Ans.  Blood  poisoning.  75. 
Is  it  not  a  fact  that  the  principal  injury  re- 
ceived by  said  Francesco  Napole  was  to  the 
right  leg,  close  to  the  knee?  Ans.  Yes.  76. 
Is  it  not  a  fact  that,  immediately  after  said 
accident,  said  Napole  was  taken  to  the  hos- 
pital at  Ottawa,  liansas,  and  there  placed  un- 
der the  care  and  treatment  of  a  competent 
surgeon,  one  C.  W.  Nash?  Ans.  No.  77.  Did 
said  surgeon  render  or  offer  reasonable  care 
and  competent  treatment  of  the  said  injuries 
of  said  Napole?  Ans.  Yes,  when  he  arrived 
there.  78.  Is  it  not  a  fact  tliat  blood  poison- 
ing resulted  from  the  Injurj'  to  said  Napole's 
knee,  and  that  such  fact  was  communicated 
by  said  surgeon  to  said  Napole,  with^  the 
statement  that  in  order  to  save  the  life  of 
said  Napole,  it  was  necessary  to  amputate 
the  limb  on  which  said  injury  was  received 
above  said  knee?  Ans.  Yes.  79.  Did  not 
said  surgeon  offer  and  desire  to  amputate 
said  limb,  believing  It  to  be  the  only  means 
of  saving  the  life  of  said  Napale?    Ans.  Yes. 

80.  Is  It  not  a  fact  that  said  Napole  refused 
to  allow  said  limb  to  be  amputated  ?   Ans.  Yes. 

81.  Is  It  not  a  fact  that  said  Napole  refused 
to  allow  any  surgical  operation  to  amputate 
his  leg  or  take  out  a  diseased  bone?  Ans. 
Yes.  82.  Is  it  not  a  fact  that  the  cause  of  the 
death  of  said  Napole  was  from  blood  poison- 
ing resulting  from  the  injury  to  his  knee  or 
leg?  Ans.  Yes.  83.  Is  It  not  a  fact  that  he 
could  have  lived  or  survived  said  Injury  If 
be  had  submitted  to  amputation,  as  requested 
by  the  surgeon?  Ans.  No.  Q.  84.  Was  one 
J.  A.  Justice,  assistant  roadmaster,  having 
charge  of  the  men  and  road  work  on  the  line 
of  defendant's  road  from  Wilder,  Kansas,  to 
Ijfiavenworth?  A.  Yes.  Q.  85.  Was  said  J. 
A,  Justice,  assistant  roadmaster,  the  person 
who  furnished  the  men  working  on  the  sec- 
tions along  said  line  of  road  with  liand  car* 
and  otlier  tools  for  their  work?  A,  Yes,  Q. 
86.  Was  said  assistant  roadmaster  the  person 
In  defendant's  employ  to  whom  reports  were 
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made  and  required  to  be  made  ot  any  defect 
In  machinery  or  tools  used  by  said  men  that 
become  In  bad  order  for  use?  A.  Yes.  Q. 
ST.  Did  said  assistant  roadmaster  furnish 
said  hand  car,  from  which  said  Napole  fell, 
for  said  use  about  a  week  or  ten  days  prior 
to  said  Injury?  A.  Tes.  Q.  88.  At  the  time 
said  hand  car  was  so  furnished  for  use,  so 
far  as  said  roadmaster  could  discover  from 
inspection  of  the  same,  was  it  in  good  order? 
A.  Yes.  Q.  89.  Did  said  roadmaster,  at  the 
time  said  hand  car  was  so  furnished  for  use, 
examine  the  same,  and  believe  it  was  in  good 
order  and  safe  for  use  by  the  men  on  said 
section?  A.  Yes.  Q.  90.  Did  said  assistant 
roadmaster  liave  notice  from  anyone,  after 
said  hand  car  was  furnished  for  use  on  said 
section,  and  prior  to  said  Injury,  that  said 
hand  car  was  in  bad  order,  or  tliat  it  had  be- 
come unsafe  while  being  used  on  said  sec- 
tion? A.  No.  91.  Is  it  not  a  fact  that  the 
injury  to  said  Napole  was  the  result  of  an  ac- 
cident incident  to  the  ordinary  hazards  of  the 
business  in  which  he  was  engaged?  Ans.  No. 
92.  Is  It  not  a  fact  that  the  injury  to  said 
Napole  was  an  accident  happeniag  suddenly, 
which  no  one  could  by  ordinary  care  forsee 
and  prevent?  Ans.  No.  93.  Were  the  hand 
cars  on  which  said  woric  run  by  the  section 
hands  themselves,  and  did  they  have  the 
same  opportunity  of  seeing  and  discovering 
any  defects  that  the  foreman  or  roadmaster 
had  of  seeing  and  discovering  same, '  if  any 
existed?  Ans.  Yes.  94.  When  the  men  went 
to  their  work  or  came  from  it,  did  the  men 
take  sucli  car  as  was  nearest,  without  special 
direction  from  the  boss?  Ans.  Yes.  93.  Was 
the  handle  or  lever  on  the  two  cars  in  use, 
including  the  one  from  which  Napole  fell, 
made  of  wrought  iron?  Ans.  Yes.  90.  Are 
such  wrought-iron  handles  susceptible  of  be- 
ing bent  and  straightened  without  injury? 
Ans.  No.  97.  Were  the  duties  of  the  foreman 
of  the  gang,  Fitzgerald,  to  stay  with  the  men 
when  at  work  and  direct  how  their  work 
should  be  dose?  Ans.  Yes.  98.  Was  the 
work  of  the  section  gang,  of  which  Napole 
was  a  member  at  the  time  of  the  accident, 
making  ditches  on  the  right  of  way,  in  Leav- 
enworth county?  Ans.  Yes.  99.  Was  the 
band  car  stopped  in  about  two  to  five  feet 
when  said  Napole  fell?  Ans.  Yes.  100.  How 
many  feet  does  a  hand  car  ordinarily  run 
after  brake  is  applied  to  stop  it,  when  going 
same  speed  the  hand  car  was  from  which 
Napole  fell?  Ans.  Twenty  to  forty  feet. 
101.  Was  the  cause  of  the  fall  of  said  Napole 
the  sudden  breaking  of  the  handle  or  lever  of 
the  car  that  he  was  working  at  the  time? 
Ans.  Yes.  102.  Was  said  fall  in  front  and 
under  the  car  the  cause  of  his  injuries?  Ans. 
Yes.  103.  Was  the  handle  that  broke  the 
same  handle  on  the  same  car  that  was  bent 
on  the  Sunday  previous  to  the  accident?  Ans. 
Yes.  104.  If  you  answer  question  103  in  the 
affirmative,  was  not  such  bend  in  the  handle 
repahred  by  the  employes  of  the  defendant 
prior  to  the  accident  tn  such  manner  as  to 


appear  as  fit  for  use  as  befcve  It  was  bent? 
Ans.  Yes.  103.  While  at  the  hospital  at  Ot- 
tawa was  the  said  Napole  requested  by  the 
surgeon  In  charge  to  have  his  leg  amputated 
above  the  knee?  Ans.  Yes.  106.  Was  said 
Napole  informed,  and  did  he  understand,  that 
such  amputation  was  necessary  to,  and 
would  probably,  save  his  life?  Yes,  through 
priest.  107.  Did  said  Napole  refuse  to  have 
such  amputation  performed?  Ans.  Yes.  108. 
Had  said  Napole  permitted  the  oi)eratlon  to 
be  performed  as  requested  by  the  surgeon  on 
the  17th  day  of  August,  1888,  and  for  several 
days  thereafter,  would  it  probably  have  sav- 
ed his  life,  or  prevented  his  dying  from  the 
injury?  Ans.  The  experiment  was  not 
tried."  The  general  verdict  of  the  Jury 
awarded  damages  to  the  plaintlfC  in  the  sum 
of  $4,000.  Motions  for  judgment  In  favor  of 
the  raihxiad  company  on  findings  of  fact,  and 
also  for  a  new  trial,  were  made  and  over- 
ruled. The  railroad  company  excepted  to  the 
rulings,  and  brings  the  case  here  for  review. 

A.  A.  Hurd  and  Mills,  Smith  &  Hobbs,  for 
plaintiff  in  error.  John  A.  Hale,  J.  O.  Fife, 
S.  W.  McCaslin,  and  Harkless  &  O'Grady, 
for  defendant  in  error. 

JOHNSTON,  J.  (after  stating  the  facts). 
The  main  contention  of  the  railroad  company 
is  that  the  special  findings  of  fact  do  not  Jus- 
tify the  verdict  of  the  Jury  or  the  Judgment 
of  the  court.  We  cannot  confine  our  consid- 
eration, however,  to  the  mere  findings  re- 
turned in  answer  to  the  special  questions 
which  were  submitted  to  the  jury  at  the  in- 
stance of  one  of  the  parties.  Although  a 
great  number  of  questions  were  submitted 
at  the  request  of  the  railroad  company,  the 
answers  or  findings  do  not  embrace  all  of 
the  testimony,  nor  purport  to  completely 
cover  the  entire  case,  as  was  done  by  the 
general  verdict.  To  determine  whether  the 
general  verdict  is  sufRclently  supported  we 
must  look  to  the  testimony  as  well  as  the 
findings,  and  when  they  are  considered  to- 
gether they  appear  to  be  sufficient  to  estab- 
lish a  liability  against  the  company  and  to 
Justify  the  i-esult  that  was  reached'.  Napole 
was  one  of  a  crew  of  about  20  men  who  were 
employed  in  surfacing  a  track  for  the  rail- 
road company  near  Lansing,  Kan.,  and  they 
were  In  charge  of  William  Fitzgerald,  as 
foreman,  or  boss,  as  he  was  termed,  and  -of 
Perry  Davis,  who  acted  as  second  Ijobs  and 
controlled  and  directed  the  men  when  Fitz- 
gerald was  not  present  They  traveled  to 
and  from  their  work  on  two  hand  cars  pro- 
vided by  the  company,  ten  of  the  men  usual- 
ly riding  on  each  car.  On  the  day  of  the 
casualty  they  went  about  10  miles  from  their 
boarding  car  to  the  place  of  work,  and  while 
returning  in  the  evening  Napole  and  nine 
others  were  riding  on  the  front  car,  accom- 
panied by  Fitzgerald,  the  boss,  while  the 
second  boss,  Perry  Davis,  was  riding  on  the 
second  car  with  the  other  workmen.  Napole 
stood  with  his  back  in  the  direction  the  car 
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}  moving,  working  the  handle  of  the  car 
and  down,  when  suddenly  the  metal  lever 
which  the  handle  was  fastened  broke, 
nving  him  in  front  of  the  car,  where  he 
)  run  over,  and  received  serious  injuries, 
l(-h  resulted  in  his  death  a  few  days  after- 
rd.  To  aoconnt  for  the  defect  and  the 
u-y  It  was  shown  that,  on  the  day  before, 
:ch  was  Sunday,  several  of  the  men  went 
L,eavenworth  for  provisions,  with  the  per- 
slon  of  the  foreman,  but  Napole  was  not 
of  them,  and  when  they  reached  that 
:-e  the  hand  car  on  which  they  rode  was 
::ed  so  near  the  main  track  of  the  rail- 
1  that  an  incoming  train  struck  it,  turned 
ver,  and  the  lever  of  the  oar  was  found 
be  bent  and  injured  by  the  collision. 
're  is  testimony  that,  within  a  brief  time 
before  the  car  was  taken  from  Leaven- 
th,  the  bend  or  defect  in  the  lever  was 
1  by  Fitzgerald,  Davis,  and  also  by  the 
stant  roadmaster,  J.  A.  Justice.  The  in- 
>d  car  was  placed  on  the  track,  taken  a 
rt  distance,  when  Davis,  one  of  the  fore- 
1,  took  the  lever  from  the  car  and  stralght- 
d  it  when  it  was  cold  with  a  heavy  ham- 
'.  Testimony  was  offered  tending  to  show 
t  the  bending  and  straightening  of  the 
!r  while  cold  would  have  a  tendency  to 
ik  the  fibres  and  materially  weaken  the 
I,  and  that  the  resulting  defect  might  not 
ipparent  upon  the 'surface  by  a  casual  ob- 
r-ation.  It  does  not  appear  that  Kapole 
I  informed  or  had  any  knowledge  of  the 
iry  to  the  lever  and  It  was  shown  that 
defect  was  such  that  he  could  not  have 
■overed  it  by  reasonable  observation.  Pri- 
:o  the  collision  the  band  car  was  In  good 
iir,  and  suitable  for  the  use  for  which 
'as  intended,  and  upon  the  day  of  the  in- 
•  it  appears  that  a  casual  glance  would  not 
e  revealed  anything  indicating  that  the 
■r  was  not  sound  or  strong  enough  for 
use  to  which  it  was  put  It  is  contended 
:  the  defect  in  the  lever  was  a  latent  one, 
ch  could  not  be  detected  by  an  ordinary 
>ection,  and  that  as  the  company  had  no 
wletlge  of  the  defect,  and  it  was  not  dls- 
jrabie  by  the  exercise  of  ordinary  care, 
nnnot  be  held  liable.  It  cannot  be  said, 
ever.  In  this  case,  that  the  company  was 
lout  knowledge  of  the  Impairment  of  the 
d  car.  The  evidence  showed  that  the  de- 
was  Immediately  brought  to  the  atten- 
of  both  the  foremen,  as  well  as  of  Jus- 
the  assistant  roadmaster,  and  Fitzgerald 
lally  rode  on  the  car  himself  after  the 
r  had  been  bent  and  before  it  had  b^n 
ifihtcned.  One  of  the  witnesses  states 
:  when  the  defect  was  discovered  by  the 
stant  roadmaster,  he  told  Perry  Davis, 
second  foreman,  that  if  he  didn't  fix  it 
would  have  it  to  pay  for.  It  was  the 
7  of  the  railroad  company  to  not  only 
lish  reasonably  safe  machinery  and  ap- 
nces  for  the  operation  of  its  road,  but  to 
reasonable  care  and  diligence  to  main- 
them  In  such  condition.  Of  course,  If 
V.40F.no.lO— 43 


the  defect  is  one  which  suddenly  appears, 
the  company  will  not  be  deemed  to  be  negli- 
gent, unless  it  has  been  remiss  in  testing  the 
appliance,  or  knew  or  ought  to  have  known 
of  the  defects  which  caused  the  injury.  In 
Railroad  Co.  v.  Jones,  30  Kan.  601,  2  Pac. 
C57,  a  case  similar  in  many  respects  to  the 
present  one.  It  was  said  to  be  the  undoubted 
duty  of  the  company,  not  only.  In  the  first 
instance,  to  make  reasonable  efforts  to  sup- 
ply machinery,  tools,  and  appliances  safe  and 
sufBcient,  but  also  to  make  like  efforts  to 
keep  such  machinery,  tools,  and  appliances 
in  good  condition,  and  to  this  end  must  make 
all  reasonable  and  necessary  Inspections  and 
examinations.  In  that  case  it  was  held  that 
the  foreman  in  charge  of  a  gang  of  men  who 
were  engaged  in  surfacing  a  track  represent- 
ed the  company,  for  whose  knowledge  or 
means  of  knowledge  the  company  is  responsi- 
ble. Here,  the  company  cannot  escape  re- 
sponsibility, for  several  of  those  represent- 
ing It  bad  actual  knowledge  of  the  collision 
and  that  the  lever  wias  bent  and  out  of  re- 
pair. Although  possessed  of  this  knowledge, 
no  palnSs  were  taken  to  ascertain  the  effect 
of  the  impairment,  and  Instead  of  sending  It 
to  the  shop  to  be  repaired  in  an  approved 
way,  so  as  to  make  it  reasonably  safe  for 
use,  it  was  straightened  while  cold,  and  in 
a  manner  likely  to  weaken  and  break  the 
fibre  of  the  iron.  While  it  was  apparently 
sound  and  fit  for  use  after  it  had  been 
straightened,  the  fact  is  that  it  was  weak- 
ened and  that  It  did  break  by  reason  ot  the 
impairment,  and  the  injury  of  Napole  was 
the  result.  While  the  defect  was  not  easily 
discoverable  after  It  bad  been  straightened, 
and  while  Napole  did  not  discover  it,  it  had 
been  discovered  by  those  in  charge  of  the 
men,  and  the  company  is  bound  by  the  no- 
tice of  such  defect. 

There  Is  some  contention  that  the  special 
findings  are  inconsistent  with  each  other  and 
with  the  general  verdict,  and  that  some  of 
them  are  not  sustained  by  the  testimony. 
There  were  108  questions  submitted  to  the 
Jury,  some  of  which  were  Involved  and  puz- 
zling; but,  while  there  Is  some  confusion  In 
the  answers,  we  think  a  fair  construction  of 
all  the  questions  and  answers  shows  that 
the  Jury  understood  the  Issues  in  the  case, 
and  that  their  findings  are  reasonably  con- 
sistent with  each  other  and  with  the  general 
verdict.  In  regard  to  the  knowledge  of  the 
company,  it  is  claimed  that  the  Jury  found 
that  the  assistant  roadmaster  was  the  per- 
son upon  whom  notice  should  have  been 
served  In  order  to  bring  knowledge  of  the 
defect  home  to  the  company,  whereas  the 
notice  was  in  fact  brought  to  the  foreman  of 
the  crew.  The  Jury  did  find  that  the  assist- 
ant roadmaster  was  the  agent  to  whom  re- 
ports were  made  in  respect  to  defects  in  ma- 
chinery or  tools  that  became  in  bad  order  for 
use.  But  they  also  found  that  notice  of  the 
defect  was  brought  home  to  Fitzgerald,  the 
foreman,  and  that  he  was  an  agent  of  the 
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company  upon  whom  notice  of  tbe  defect 
conid  be  properly  served  in  order  to  bind 
the  company.  Tbey  found  that  while  there 
was  no  evidence  as  to  what  opinion  Fitzger- 
ald held  as  to  the  safety  of  the  lever  after 
it  bad  been  straightened,  he  saw  the  car  and 
rode  upon  it  after  it  was  Injured,  and  there- 
fore liad  knowledge  of  Its  defective  condi- 
tion. This  finding  is  explained  by  the  testi- 
mony that  Fitzgerald  not  only  saw  the  car 
shortly  after  tbe  lever  was  bent,  but  that  he' 
rode  upon  it  for  a  short  distance  before  the 
attempt. was  made  to  repair  it  Aside  from 
this,  we  have  testimony  that  notice  of  the 
defect  was  brought  to  tbe  attention  of  both 
the  assistant  roadmaster  and  the  other  fore- 
man, and  although  all  three  knew  of  tbe  de- 
fect, all  were  aware  that  it  had  not  been 
sent  to  the  shops  to  be  restored  to  a  rea- 
sonably safe  condition  by  proper  repairs. 
We  think  the  testimony  Is  sufficient  to  sus- 
tain tbe  special  findings  of  the  jury  and  the 
general  verdict  which  they  returned. 

It  is  next  contended  that  tbe  action  cannot 
be  maintained  by  the  widow,  who  is  and  was 
a  resident  of  Missouri,  because  the  injury 
occurred  in  'August,  1888,  before  the  passage 
of  section  I,  c  131,  V&v/a  1889,  authorizing 
the  bringing  of  an  action,  under  section  422 
of  the  Civil  Code,  by  the  widow,  where  no 
personal  representative  had  been  appointed. 
The  later  provision  of  the  statute  is  supple- 
mental to  section  422,  and  is  intended  to 
make  an  existing  cause  of  action  available 
where  the  deceased  was  a  nonresident  of  the 
state,  or  where,  being  a  resident,  no  per- 
sonal representative  is  or  has  been  appointed. 
It' has  been  held  that  the  amendment  does 
not  create  a  new  cause  of  action,  nor  im- 
pose any  limitation  on  an  existing  one.  It 
simply  changes  the  remedy  by  providing  that 
tbe  cause  of  action  given  by  section  422 
shall  not  be  lost  on  account  of  the  nonresi- 
dence  of  the  deceased  or  the  nonappolnt- 
ment  of  a  personal  representative.  Berry  v. 
Railroad  Co..  52  Kan.  760.  34  Pac.  805.  No 
error  was  committed  by  the  court  In  over- 
ruling the  demurrer  to  the  petition  of  the 
widow,  or  in  refusing  to  sustain  the  objec- 
tion of  the  railroad  company  to  all  evidence 
offered  by  her. 

We  find  nothing  substantial  in  tbe  objec- 
tions to  the  instructions,  nor  in  tbe  claim 
that  the  conduct  of  counsel  for  defendant  in 
error  in  the  argument  of  the  case  to  the  Jury 
was  prejudicial.  The  Judgment  of  the  dis- 
trict court  will  be  affirmed.  All  tbe  Justices 
concurring. 

(1  Kan.  A.  284) 

BELL  et  al.v.  FISHER. 
(Conrt  of  Appeals  of  Kannas,  Southern  Depart- 
ment, B.  D.     June  10,  1805.) 

CHATfEL  MORTOAOBS  —  VaLIDITT  —  MoRTOAOOR'S 

Disposition  op  Property— New  Trial — Som- 

CIBNCT  of  EtIDEMCE — REVIEW  ON    APPEAL. 

1.  Where  a  maker  of  a  chattel  mortgage 
disposes  of  tbe  mortgaged  property,  or  a  part 


thereof,  but  the  mortgage  itself  contains  no  res 
ervation,  either  express  or  Implied,  by  saiil 
mortgagor,  to  use  or  dispose  of  the  mortgaged 
property  without  accounting  to  the  mortgageu 
therefor,  and  where  the  evidence  does  not  dis- 
close any  knowledge  on  the  part  of  the  mort- 
gagee of  such  disposition  of  the  property,  the 
mere  fact  of  such  disposition  does  not  render  the 
mortgage  void  aa  to  creditors.  • 

2.  Where,  in  an  action  of  replevin,  the  Jury 
assess  a  certain  amount  of  damages  for  the 
unlawful  detention  of  property,  and  there  is  evi- 
dence to  sustain  such  findings,  and  afterwards 
the  trial  court,  upon  a  motion  for  a  new  triol, 
pusses  upon  the  sufficiency  of  such  evidence, 
this  court  will  not  disturb  the  judgment. 
(Syllabus  by  the  Court) 

Error  to  district  court,  Bourbon  county;  J. 
8.  West  Judge. 

Replevin  by  Paul  Fisher  against  J.  H.  Bell 
and  others.  There  was  a  Judgment  for  plain- 
tiff, and  defendants  bring  error.    Affirmed. 

Humphrey  &  Hudson  and  A.  A.  Harris  & 
Son,  for  plaintiffs  in  error.  Dillard  &  Pad- 
gett, for  defendant  in  error. 

COLE,  J.  Paul  Fisher  brought  an  action 
in  replevin  in  the  district  court  of  Bourbon 
county  against  plaintiffs  in  error,  BeLi,  Mapes, 
and  Hart,  whom  be  claimed  unlawfully  de- 
tained possession  of  certain  horses  and  cattle, 
a  part  of  which  he  claimed  as  the  absolute 
owner,  and  a  part  by  reason  of  a  sitecial  own- 
ership under  a  chattel  mortgage  given  by  one 
John  R.  Young.  Upon  tbe  trial  tbe  Jurj' 
found  in  favor  of  Fisher,  and  assessed  bis 
damages  for  tbe  unlawful  detention  of  the 
property  at  $100.  From  a  Judgment  upon 
this  verdict,  plaintiffs  In  error  bring  tbe  case 
here. 

Tbe  evidence  shows  that  Hart  obtained  a 
Judgment  against  John  R.  Young,  and  that 
Bell  and  Mapes  were  respectively  a  constable 
and  deputy,  who  levied  upon  tbe  property  in 
controversy  under  an  execution  Issued  on  said 
Judgment.  The  chattel  mortgage  from  Yotmg 
to  Fisher  was  in  the  ordinary  form,  and  em- 
braced, besides  a  portion  of  tbe  property  in 
dispute,  some  corn  and  hay,  which,  at  tbe 
time  of  the  levy,  bad  been  fed  by  Young  to 
the  stock  upon  bis  place,  and  otherwise  dis- 
posed of.  Tbe  principal  contention  of  plain- 
tiffs in  error  In  this  court  is  that  the  trial 
court  committed  error  in  refusing  to  give  the 
following  instructions:  "If  you  find  from  the 
evidence  that  tbe  mortgage  given  by  Young 
to  Fisher  covered,  among  other  things,  eighty 
acres  of  field  corn,  more  or  less,  fifteen  tons 
of  millet  bay,  and  fifty  tons  prairie  bay;  that 
Young  retained  possession  of  said  corn  and 
bay,  and  used,  consumed,  or  disposed  of  the 
same  without  accounting  to  Fisher  for  said 
corn  and  hay,  or  the  proceeds  thereof,— the 
moitgage  is  fmudulent  as  against  tbe  defend- 
ants, and  the  plaintiff  cannot  recover."  It 
seems  to  us  that  the  trial  court  properly  re- 
fused to  give  this  Instruction  as  asked.  The 
main  difficulty  is  that  as  requested,  the  in- 
struction omits  a  most  essential  element  It 
Is  true  that  tbe  rule  is  well  settled  that  wbere 
a  chattel  mortgage  contains  a  reservation  by 
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le  mortgagor,  .either  express  or  Implied,  to 
ie  or  dispose  of  the  mortgaged  property,  and 
lere  is  no  agreement  on  bis  part  to  account 
I  the  mortgagee  therefor,  and  the  mortgagor 
les  so  use  or  dispose  of  the  mortgaged  prop- 
■ty,  or  a  part  thereof,  without  accounting  to 
le  mortgagee,  or  where  there  Is  no  such  res- 
'vatlon  in  the  mortgage,  but  one  Is  implied 
f  the  evidence  disclosing  such  Icnowledge 
i  the  part  of  the  mortgagee  of  a  disposition 
'  the  mortgaged  pijoperty  without  accounting 

the  iportgagee  therefor,  the  mortgage  will 
i  held  fraudulent  as  to  creditors.  And  this, 
e  thiuk,  Is  the  doctrine  laid  down  in  the 
se  cited  In  the  brief  of  counsel  for  plaintiffs 

error.  But  we  know  of  no  case  where  sim- 
y  a  sale  or  disposition  of  property  described 

the  mortgage  by  the  mortgagor  witbouL  ttc- 
uuting  invalidates  the  mortgage  la  the  ab- 
uce  of  such  reservation  or  such  knowledge 
I  the  part  of  the  mortgagee.  The  counsel 
rther  contends  that  a  new  trial  should  have 
en  granted  on  account  of  the  jury  baviug 
vTirded  $100  as  damages  for  the  unlawful 
tcntion  of  the  property.  The  evidence  dls- 
)ses  that  the  levy  was  made  in  this  case 
[ring  the  month  of  July,  1889,  and  that  the 
ttie  which  were  taken  under  the  execution 
ive  hurriedly  driven  away  by  the  plaintifts 

error  Mapes  and  Hart;  that  the  weather 
is  extremely  v^farm,  and  that  the  cattle  he- 
me excited  and  heated,  and  that  one  of  the 
imais  was  so  injured  as  to  be  practically 
lueless.  The  evidence  further  shows  that 
e  plaintiffs  in  error  detained  all  the  prop- 
ty  some  15  or  16  days.  The  Jury  having 
und  from  the  evidence  tliat  the  amount  of 
mages  sustained  by  Fisher  was  $100,  and 
B  court  baving,  upon  a  motion  for  a  new 
al,  passed  upon  the  question,  this  court 
anot  say  that  the  evidence  was  so  insuffi- 
ut  as  to  cause  us  either  to  reverse  or  modl- 
the  Judgment  in  this  particular.  The  judg- 
mt  is  affirmed.    All  the  Judges  concurring. 


Kan.  App.  2GS) 

TOUNG  V.  BELL  et  aL 

>urt  of  Appeals  of  Kansas,  Southern  Depart- 
ment, E.  D.     Jane  19,  1895.) 

Exemptions. 

The  animals  and  articles  named  in  snb- 
ision  5  of  paragraph  2998  of  the  General 
tutes  of  1889  are  absolutely  exempt  to  the 
id  of  a  family  residing  iu  this  state,  regard- 
!  of  their  nse  or  his  occupation. 

Syllabus  by  the  Court.) 

Irror  to  district  court,  Bourbon  county;  J. 

West,  Judge. 

Replevin  by  John  R.  Young  against  J.  H. 

11  and  others.    There  was  a  Judgment  for' 

endants,  and  plaintiff  brings  error.    Be- 

sed. 

>illard   &  Padgett,  for  plaintiff  In  error, 
mphrey  &  Hudson  and  A.  A.  Harris  &  Son, 
defendants  in  error. 


DENNISON,  J.    This  is  an  action  in  re- 
plevin, brought  In  the  district  court  of  Bour- 
bon county,  Kan.,  by  John  R.  Young,  this 
plaintiff  in  error,  as  phiintlff,  against  J.  H. 
Bell,   J.   B.    Mapes,   J.    L.   Woodward,    and 
James  Hart,  as  defendants,  to  recover  the 
possession  of  one  light  gray  stallion  of  the 
value  of  $200,  and  for  $1,000  as  damages  for 
the  wrongful  detention  of  the  same.    The 
stallion  In  question  was  the  propertv  of  said 
Young,  and  was  taken  under  an  execution  by 
J.  B.  Mapea»  as  deputy  of  J.  H.  Bell,  as  con- 
stable, and  left  with  J.  L.  Woodward  by  said 
deputy  constable.    The  said  execution  was 
issued  by  a  Justice  of  the  peace  upon  a  Judg- 
ment In  favor  of  James  Hart  against  John  R. 
Young  et  al.    The  contention  of  the  plaintiff 
Is  that  the  stallion  Is  exempt,  imder  subdivi- 
sion 5  of  paragraph  2998  of  the  General  Stat- 
utes of  1889,  which  reads  as  follows:    "Every 
person  residing  In  this  state  and  being  the 
head  of  a  family  shall  have  exempt  from  sei- 
zure and  sale  upon  any  attachment,  execution 
or  other  process  issued  from  any  court  In  this 
state  the  following  articles  of  personal  prop- 
erty:    •     *     •     Fifth.  Two  cows,  ten  hogs, 
one  yoke  of  oxen  and  one  horse,  or  mule,  or 
In  lieu  of  one  yoke  of  oxen  and  one  horse  or 
mule,  a  span  of  horses  or  mules,   twenty 
sheep  and  the  wool  from  the  same,  either  In 
the  raw  material,  or  manufactured  Into  yam 
or  cloth."    There  is  no  dispute  In  this  case 
that  the  plaintiff,  John  R.  Young,  Is  a  resi- 
dent of  this  state,  and  the  head  of  a  family, 
or  that  he  claimed  this  stallion  as  being  ex- 
empt under  the  above  section.    The  error 
complained  of  In  this  case  Is  the  refusal  of 
the  Judge  of  the  district  court  to  give  the 
following  instructions:    "Fii-st.  Under  the  law 
of  this  state  a  man  is  entitled  to  one  team 
of  horses,  and  Is  entitled  to  make  his  selec- 
tion from  any  number  of  horses  that  he  may 
have  or  own,  and  has  a  right  to  make  this 
selection  at  any  time  before  the  sale  of  the 
property,    or   even    after    the    sale    of   the 
property  If  he  gives  notice  at  the  sale  of  his 
selection.     Second.  And  he  has  the  right  to 
make  the  selection  from  horses  that  are  not 
mortgaged  or  Incumbered.     This  right  to  so 
select  is  an  absolute  right,  and  the  nse  to 
which  the  horses  are  put  cuts  no  figure  in  the 
case.     Third.  And  he  is  not  restricted  to  any 
particular  use  of  th?  property.    Every  person 
who  resides  In  this  state,  and  is  the  head  of  a. 
family,  is  entitled  to  the  exemption  of  the  ar- 
ticles and  animals  named  in  the  exemption 
law,  and  the  articles   and  animals  therein, 
mentioned  are  absolutely  exempt  to  him,  re- 
gardless of  their  use  or  his  occupation."    A.nd 
upon  the  Judge  giving  tbe  following  Instmc- 
tion:    "The  defendants   claim  that  the  prop- 
erty was  not  exempt  to  the  plaintiff,  becaixse 
it  was  used  exclusively  as  a  stallion  for  breed- 
ing purposes,  and  that  the  plaintiff  had  ott».^ir 
horses  which  he  used  as  work  horses.    •     •       * 
In  this  state  the  head  of  a  family  may   "*ia.-ves 


exempt  from  execution  a  team  of  horses, 
he  is   entitled   to    make    his   selection 
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any  number  of  horses  he  may  have  or  own, 
and  has  the  right  to  make  his  selection  at  any 
time  prior  to  the  sale  of  the  property,  or  even 
after  the  sale,  if  he  gives  notice  of  his  selec- 
tion at  the  time  of  the  sale:  and,  if  some  are 
mortgaged,  he  may  select  those  not  mort- 
gaged. The  intention  of  the  law  is  tliat  the 
head  of  a  family  shall  have  a  team,  and  if 
you  find  that  the  stallion  in  question  was 
used  and  kept  by  the  plaintiff  for  other  than 
breeding  purposes,  It  would  be  exempt, 
though,  in  addition  to  such  use,  tie  used  him 
for  breeding  purposes;  but,  if  you  find  that 
he  was  Icept  and  used  only  for  breeding  pur- 
poses, and  not  kept  and  used  by  liim  for  any 
other  purpose,  it  would  not  be  exempt,  and 
the  plaintiff  could  not  recover  in  this  action. 
You  will  further  determine  from  the  evidence, 
under  these  instructions,  whether  or  not  the 
plaintiff,  at  the  beginning  of  this  suit,  was  a 
resident  of  this  county,  and  the  head  of  a 
family,  and  whether  or  not,  under  the  above 
instruction,  ttkls  stallion  was  an  animal  to 
wttich  he  was  entitled  under  the  exemption 
law.  •  •  *"  The  record  shows  that  the 
plaintiff  excepted  to  the  instructions  given, 
and  also  to  the  refusal  of  the  court  to  give 
those  asked  for  by  the  plaintiff.  In  the  case 
of  Nuzman  v;  Schooley,  36  Kan.  177,  12  Pac. 
S29,— a  cas^  in  which  It  was  attempted  to  re- 
cover two  cows,  which  Nuzman  claimed  were 
not  exempt,  because  they  were  not  used  by 
Schooley,  and  were  not  necessary  for  the  sup- 
port of  Schooley  or  his  family  at  the  time  of 
the  seizure,— Chief  Justice  Horton,  in  render- 
ing the  opinion,  after  quoting  so  much  of  the 
statute  as  is  quoted  above,  in  relation  to  para- 
graph 2098  of  the  General  Statutes  of  18S9, 
and  subdivision  5  thereof,  uses  this  language: 
"This  section  makes  the  articles  therein  nam- 
ed exempt  absolutely,  and  therefore  the  ar- 
ticles so  named  cannot  be  confined  to  such  as 
the  debtor  is  in  actual  possession  of,  or  such 
as  are  actually  necessary  for  the  support  of 
himself  or  his  family.  The  statute  must  be 
construed  beneflcially  to  the  debtor;"  and  cites 
Mallory  v.  Berry,  10  Kan.  203.  And  further 
along  in  the  same  case  lie  uses  this  language: 
"Even  if  Schooley  had  eighteen  or  twenty 
head  of  cattle  just  prior  to  the  commencement 
of  this  action,  he  had  the  right  to  claim  as 
exempt  the  particular  animals  in  dispute. 
The  election  of  what  animals  he  would  clahu 
as  exempt  was  with  him,  and  not  with  the 
creditor."  Rice  v.  Nolan,  33  Kan.  31,  5  Pac. 
437.  Also,  in  the  case  of  Wilhite  v.  Williams, 
41  Kan.  288,  21  Pac.  2JG.  In  this  case  Wil- 
liams was  an  insurance  agent,  and  purchased 
a  horse,  harness,  and  buggy  for  the  purpose 
of  carrying  on  his  business,  for  which  they 
were  adapted,  and  they  were  being  so  used 
when  the  sheriff  levied  upon  them.  The 
opinion  in  this  case  was  written  by  Jolmson, 
J.,  in  which  he  used  the  following  language: 
"In  regard  to  the  horse,  there  can  be  no  ques- 
tion that  it  was  e-wmpt  under  the  fifth  sub- 
division of  section  3  of  the  act  relating  to 
exemptions.     The  language  employed  in  that 


clause  Is  general,  and  evidently  the  legisla- 
ture did  not  intend  to  restrict  the  exemption 
to  persons  pursuing  any  particular  occupa- 
tion, or  those  making  any  particular  use  of 
the  property  therein  mentioned,  or  to  any  par- 
ticular class  of  debtors,  except  that  they  be 
residents  of  the  state,  and  heads  of  families. 
Every  person  who  resides  In  the  state,  and  is 
the  head  of  a  family,  is  entitled  to  the  bene- 
fits of  exemption;  and  the  animals  and  ar- 
ticles therein  named  are  absolutely  exempt  to 
him,  regardless  of  their  use  or  his  occupa- 
tion." This  seems  to  us  to  be  the  proper  con- 
struction of  the  statute  mentioned,  and  seems 
to  be  decisive  of  this  case.  The  only  authori- 
ty cited  by  the  defendants  in  error  in  thdr 
brief  that  would  seem  to  controvert  this  inter- 
pretation of  the  Kansas  statutes  was  in  the 
case  of  Reed  v.  Cooper,  30  Ivan.  574,  1  Pac. 
822,  where  it  was  held  that  the  words,  "and 
other  farming  utensils,"  In  the  sixth  subdi- 
vision of  said  exemption  law,  would  not  ex- 
empt a  grain  drill,  except  in  the  hands  of  a 
farmer.  This  defendant  in  error.  In  his  brief, 
says  tlmt  in  support  of  this  decision  the 
court  cites  Robert  v.  Adams,  38  Cal.  3S3,  and 
further  says:  "This  8S  Cal.  case  is  one  in 
which  the  exact  question  at  issue  was  decided, 
and  the  California  court  held  that  the  stallion 
was  not  exempt  to  farmers  except  when  kept 
in  whole  or  in  part  as  a  work  horse."  The 
Utnguage  of  the  California  Code  (section  t<0(i) 
exempts  "two  horses  used  as  farm  horses"; 
so  it  seems  that,  wUle  the  exact  question  at 
issue  may  be  the  same,  the  language  of  lUe 
statute  is  not  the  same.  The  instructions  giv- 
en by  the  Judge  of  the  district  court  were  not 
the  law  which  governs  this  case,  and  the  in- 
structions asked  for  by  the  plaintiff  were  the 
law,  and  should  have  been  given  by  the 
court.  The  judgment  of  the  court  below  iS 
reversed,  and  tha  case  remanded  for  further 
proceedings.    All  the  judges  concurring. 


a  Kan.  App.  3*7) 
HILIi  v^  VAN  SANDT. 

(Court  of  Appeals  of  Kansas,  Southern  Depart- 

meut,  E.  D.     June  19,  1895.) 
Estoppel— To  Claim  PnopERTr— Apparbst  Ows- 

ERSniP  IX  OTHEK8. 

1.  Where  this  plaintiff,  by  his  axent.  permit- 
ted Powell  to  take  bis  goods,  and  sell  them,  and 
hold  Iiimself  out  as  their  owner,  and  to  adver- 
tise the  businesa  in  the  name  of  Powell  &  Co., 
he  is  not  estopped  from  proving  his  title  to  said 
goods  in  an  action  brought  against  the  sheriff, 
who  levied  upon  said  goods  by  virtup  of  an  ex- 
ecution'issued  against  said  Powell  upon  a  jndg- 
ment  rcnrlered  upon  a  debt  contracted  prior  to 
any  of  the  transactions  between  this  plaintiff 
and  said  Powell. 

2.  The  court  gave  the  following  instruction: 
"If  Hill  allowed  Powell  or  Powell  &  Co.  to  as- 
sume ownership  and  control  of  these  goods,  and 
hold  themselves  out  to  the  world  as  such,  and 
deal  with  them  as  their  own,  and  get  money, 
and  reinvest  them  in  other  goods.  Ilill  can- 
not, in  this  action,  oe  heard  to  say  he  is  the 
owner  of  the  goods  in  controversy;  and.  for 
the  purposes  oJE  this  case,  it  makes  no  differ- 
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ence  whether  the  debt  of  Powell  to  Abemathy 
&  Co.  occurred  before  these  particular  goods 
v'cre  bought,  or  not.    EM  error. 

(Syllabus  by  the  Court.) 

Error  to  district  court,  Neosho  countyr  L. 
StlHwell,  Judge. 

Replevin  by  Luther  Hill  against  S.  L.  Van 
Sandt.  There  was  a  judgment  for  defend- 
aut,  and  plaintiff  brings  error.    Reversed. 

This  is  an  action  of  replevin,  brought  by 
Luther  Hill,  as  plainlifT,  against  S.  L.  Van 
Sandt,  as  defendant,  to  recover  a  quantity  of 
furniture,  and  for  damages  for  the  wrongful 
detention  of'  the  same.  The  defendant,  S.  L. 
Van  Sandt,  alleges  in  his  answer  that  he  was 
the  sheriff  of  Neosho  county,  Kan.,  and  ruat 
as  such  sheriff,  on  the  2l8t  day  of  November, 
1889.  be  levied  upon  the  goods  and  chattels 
described  in  said  plaintiff's  petition,  as  the 
property  of  J.  J.  Powell,  by  virtue  of  an  ex- 
ecution .Issned  oat  of  the  district  court  of 
NeoBbo  county,  Kan.,  on  the  20th  day  of  No- 
vember, 1889,  upon  a  Judgment  in  said  court 
against  the  said  3.  J.  Powell  in  an  action 
wherein  Abemathy  Purnltnre  Company  was 
plaintiff  and  the  said  J.  J.  Powell  was  de- 
fendant, and  that  the  go6ds  were  the  prop- 
erty of  the  said  J.  J.  PowelL  Upon  the  trial 
of  the  cause  the  court  gave  the  following  in- 
stmctlons  to  the  jury:  "Gentlemen  of  the 
Jury:  This  is  an  action  of  replevin  brought 
by  the  plaintiff,  Luther  HID,  against  S.  L. 
Van  Sandt,  as  sheriff  of  this  county,  for  the 
purpose  of  recovering  the  possession  of  a 
quantity  of  goods.  Plaintiff  alleges  that  be 
was  the  owner  and  entitled  to  the  i>ossesslon 
of  these  goods,  and  defendant,  therefore,  at 
the  commencement  of  this  action,  wrongfully 
detained  the  same.  The  position  of  the  sher- 
iff, in  substance,  is  that  he  levied  on  the 
goods  In  controversy  by  virtue  of  an  execu- 
tion In  favor  of  the  Abemathy  Furniture 
Company,  against  J.  J.  Powell;  and  he  claims 
that,  at  the  time  he  so  levied  the  execution 
on  the  goo'ds,  Powell  was  the  owner  or  had 
an  interest  in  the  goods,  as  a  member  of  the 
lirui  of  J.  3.  Powell  &  Co.,  or  owned  part  of 
it  himself,  and  therefore  had  the  right  to 
levy  on  the  goods  for  the  purpose  of  ob- 
taining me^ns  wherewith  to  pay  the  Judg- 
ment of  Abemathy  Furniture  Company 
against  Powell.  There  has  been  evidence  in- 
troduced tending  to  show  that,  some  time 
previous.  Hill,  the  plaintiff,  bought  a  quan- 
tity of  goods  at  the  Mission,  belonging  to  the 
old  stock  of  furniture,  and  that  those  goods 
were  put  in  possession  of  Powell  for  the 
purpose  of  disposing  of  them.  In  the  event 
the  evidence  shows  to  you  any  of  that  old 
stock  of  goods  testified  to  by  witnesses  are 
In  controversy  in  this  case,  and  the  sheriff 
levied  upon  them  in  this  action,  the  plaintiff 
will  I>e  entitled  to  recover  any  of  that  old 
stock  that  may  have  been  in  the  possession 
of  Powell,  and  levied  upon  by  the  sheriff,  in 
the  event  there  is  any  of  the  old  stock.  With 
reference  to  the  new  goods  bought  subse- 
quently by  Powell,  I  instruct  you  this  way: 


If  you  find  from  the  evidence  that  Hill,  the 
plaintiff  in  this  case,  allowed  Powell,  or  the 
firm  of  Powell  &  Co.,  to  hold  themselves  out 
to  the  world  as  the  owners  of  these  new 
goods,  and  do  business  in  that  regard,  and 
control  the  stock  and  sell  It,  and  invest  the 
proceeds,  according  to  the  best  judgment  of 
Powell,  in  other  goods,  subsequently  lx)ught 
and  placed  in  this  stock  to  sell;  If  you  find 
these  facts  and  circumstances  existing.  Hill 
is  not  Ib  a'  position  to  claim  the  goods  be- 
longing to  him,  and,  for  the  purpose  of  this 
case,  they  would  be  as  the  goods  of  the  firm 
of  J.  J.  Powdl  &  Co.  As  I  have  said,  if  Hill 
knowingly  allowed  Powell  or  said  firm  to 
trade  and  desU  with  the  goods  as  firm  prop- 
erty, and  obtained  credit  upon  the  goods 
they  had  there.  Hill  could  not  claim  that 
these  goods  belonged  to  him.  The  burden  of 
proof  is  upon  the  plaintiff.  It  Is  for  him  to 
show  his  right  to  recover  by  a  preponder- 
ance of  the  evidence.  If  you  find  for  him, 
you  will  return  a  verdict  In  his  favor,— that 
at  the  time  he  owned,  and  had  the  right  to 
the  possession  of,  the  property,  and  the  de- 
fendant wrongfully  detained  it  from  him. 
If  you  find  for  the  defendant,  you  will  ha-t'i 
to  find  that  he  had  a  special  ownership  over 
the  goods,  and  you  will  return  in  your  ver- 
dict the  value  of  his  ownership.  That  will 
be  the  amount  of  the  judgment,  with  Interest 
and  costs,  as  specified  in  his  execution.  As 
regards  to  what  I  state  to  you  with  reference 
to  the  knowledge  of  Hill,— with  reference  to 
the  manner  In  which  he  allowed  Powell  to 
trade  and  dispose  of  and  hold  these  goods,— 
when  I  speak  of  Hill  and  his  knowledge,  in 
that  regard,  I  mean  to  include  In  that  instruc- 
tion any  knowledge  of  his  agent."  it  also 
appears  In  the  record  that  while  counsel  were 
making  their  argument  to  the  Jury,  and  be- 
fore plaintiff's  counsel  had  conclude<1  his 
argument,  the  court  gave  the  following  ad- 
ditional Instruction:  "By  the  Court:  •  •  •  . 
There  seems  to  be  some  misunderstanding 
among  the  counsel  as  to  what  the  court  In- 
structed you  with  reference  to  the  acts  of 
Hill  allowing  Powell  or  Powell  &  Co.  to  bold 
themselves  out  to  the  world  as  owners  of 
these  goods.  What  I  Intended  to  say  to  you 
in  reference  to  that,  and  what  I  thought  I 
did  state,  was  this,  in  substance:  That  if 
Hill  allowed  Powell  or  Powell  &  Co.  to  as- 
sume oRruershlp  and  control  of  these  goods, 
and  hold  themselves  out  to  the  world  as  such, 
and  deal  with  them  as  their  own,  au.1  get 
money,  and  reinvest  them  In  other  goods, 
Hill  cannot,  iu  this  action,  be  heard  to  say 
he  is  the  owner  of  the  goods  in  controversy; 
and,  for  the  purpose  of  this  case,  it  makes  no 
difference  whether  the  debt  of  Powell  to 
Abemathy  &  Co.  occurred  before  these  par- 
ticular goods  were  bought,  or  not."  The  rec- 
ord in  this  case  shows:  "It  is  admitted  that 
on  the  24th  of  November,  188S,  the  Aber- 
nathy  Furniture  Company  obtained  a  Judg- 
ment a.^ralust  J.  J.  Powell  before  a  Justice  of 
the  peace  In  Crie  township  in  Neosho  county. 
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Kansas,  for  the  sum  of  1127.21,  and  $2.70 
(«8ts,  at  7  per  cent  Intewst  from  tliat  date; 
tbat  a  transcript  of  that  judgment  was  filed 
lu  the  district  comt  on  November  4,  1889. 
On  Nove-mber  20,  1889,  an  execution  issued 
on  that  Judgment  by  the  clerk  of  the  district 
court  to  the  sheriff  of  Neosho  coimty,  Kan- 
sas, and  by  virtue  of  the  execution  he  did, 
on  the  21st  day  of  November,  1889,  levy  on 
the  goods  In  controversy,  as  the  property  of 
J..  J.  Powell,  the  defendant  In  that  case.  By 
Mr.  Denlson:  And  it  is  not  a  debt  contract- 
ed on  this  last  arrangement?  By  Mr.  Rager: 
*  •  •  No,  sir."  And  It  Is  also  admitted 
that  the  furniture  business  was.  advertised  In 
the  Erie  Uepubllcan  and  Record,  by  Powell, 
as  J.  J.  Powell  &  Co.,  furniture  dealers,  Erie, 
Kan.,  from  May  18,  1888,  to  the  date  of  the 
triaL 

J.  I*  Denlson,  for  plalntlfT  in  error.   J.  W. 
Sharrock,  for  defendant  In  error. 

0ENNISON,  J.  (after  stating  the  facts). 
The  only  question  necessary  to  be  decided 
In  the  determination  of  this  case  by  this 
court  is  whether  or  not  Luther  Hill,  the 
plaintiff.  Is  estopped  from  setting  up  his 
ownership  In  the  goods  sued  for  La  this  case. 
If  be  were  not  so  estopped,  then  the  instruc- 
tions would  be  erroneous  and  prejudicial, 
and  this '  case  would  have  to  be  reversed. 
In  order  to  constitute  an  estoppel  In  pais, 
the  doctrine  Is  clearly  laid  down  that  all- 
of  the  five  following  elements  must  be  pres- 
ent: First,  there  must  be  a  misrepresenta- 
tion or  a  concealment  of  material  facts; 
second,  the  misrepresentation  must  have 
been  made  with  knowledge  of  the  facts; 
third,  the  party  to  whom  it  was  made  must 
liave  been  Ignorant  of  the  truth  of  the  mat- 
ter; fourth.  It  must  have  been  made  with 
the  Intention  that  the  other  party  should 
act  upon  it;  fifth,  the  other  party  must  have 
been  Induced  to  act  upon  it  Bigelow, 
Estop,  p.  437,  and  cases  cited  therein.  In 
the  case  at  bar  it  must  be  clearly  apparent 
tbat  the  fourth  element  mentioned .  above 
was  entirely  lacking  In  this  case.  There  Is 
no  evidence  or  claim  that  this  plaintiff.  Hill, 
or  his  agent  knew  that  the  Abernathy  Fur- 
niture Company  bad  a  judgment  o'r  an  exe- 
cution against  J.  J.  Powell,  or  that  the  sher- 
iff. Van  Sandt,  had  such  an  execution;  and 
there  Is  no  evidence  tending  to  show  that 
this  plaintiff.  Hill,  or  his  agent  made  any 
statement  that  they  are  claimed  to  have 
made,  with  the  intention  of  Inducing  the 
sheriff  or  Abernathy  &  Co.,  or  anybody  else, 
to  levy  upon  this  stock  of  furniture  to  col- 
lect a  debt  owing  by  3.  3.  Powell  &  Co. 
"In  general,  where  tbere  Is  nothing  to  show 
tbat  the  representation  was  Intended  to  be 
acted  upon  as  a  statement  of  the  truth,  or 
that  it  was.  tantamount  to  a  promise  or 
agreement  that  the  declaration  made  is  true, 
so  as  to  amount  to  an  undertaking  to  re- 
spond In  case  of  falsity,  the  party  making 


is  not  estopped  from  proving  the  truth." 
Bigelow,  Estop.  486.  In  the  case  of  Carlth- 
ers  V.  Weaver,  7  Kan.  123,  Brewer,  J.,  In  de- 
livering the  opinion  In  that  case,  gives  the 
following  definition:  "Estoppels  in  pais  are 
upheld  to  prevent  gross  injustice  in  cases 
where  one  party,  having  rights  in  property, 
by  representations  or  conduct  In  reference 
tliereto,  fraudulently  Induces  another  to  part 
with  value  for  that  property,  and  thereafter 
insists  on  those  rights  -to  deprive  the  latter 
of  both  value  and  property.  But,  wbere  the 
latter  party  loses  nothing  by  permitting  the 
former  to  assert  his  legal  rights,-  the  reason 
for  upholding  estoppel  falls."  In  the  case 
of  Palmer  v.  Melners,  17  Kan.  483,  Chief 
Justice  Horton,  In  delivering  the  opinion  in 
this  case,  cites  the  above  language  in  the 
case  of  Carithers  v.  Weaver,  and  says:  "As 
Claflin  and  Thayer  were  never  Influenced  or 
induced  to  part  with  their  goods  on  ^iKh  al- 
leged statement,  and  never  gave  any  credit 
or  extension  of  payment  thereon,  the  rea- 
son-for  holding  Mrs.  Melners  estopped  there- 
by falls."  In  the  case  at  bar  there  Is  noth- 
ing in  the  record  to  show  that  Hill  or  his 
agent  made  any  statements  .or  admissions 
for  the  purpose  of  inducing,  or  in  any  way 
Induced,  or  attempted  to  Induce,  this  de- 
fendant. Van  Sandt,  or  Abernathy  Furni- 
ture Company,  or  their,  agents,  or  any  one 
else,  to  extend  any  credit  to  J.  J.  Powell 
or  to  Powell  &  Co.,  by  representing  to  them 
that  said  J.  J.  Powell  or  J.  J.  Powell  &  Co. 
were  the  owners  of  the  goods  levied  upon 
in  this  case.  In  this  case  It  was  admitted 
tbat  the  debt  upon  which  this  execution  is- 
sued was  not  contracted  under  this  last  ar- 
rangement and  it  clearly  appears  that  it 
was  for  goods  bought  by  said  J.  J.  Poweli 
when  he  was  in  business  for  himself,  before 
he  burned  out 

Plaintiff  in  error  in  this  case  complains 
because  a  portion  of  the  instructions  are 
given  during  the  argument  of  counseL  So 
far  as  this  case  is  concerned,  it  is  not  neces- 
sary to  decide  whether  that  is  error  or  not 

The  defendant  In  error  In  this  case  says 
that  "Uill,  by  his  conduct  induced  the  Ab- 
ernathy Furniture  Company  to.  go  to  tli« 
expense  of  obtaining  a  judgment  Issuing 
and  levying  an  execution;  and  he  is  estop- 
ped from  asserting  title  to  the  goods  levied 
upon,  even  if  the  debt  to  Abernathy  had  ac- 
crued prior  to  said  conduct."  We  think  this 
contention  is  not  sustained  by  authorities. 
Bigelow,  Estop.  487. 

The  plaintiff  in  error  raises  the  point  tbat 
the  representations  were  not  made  to  this 
defendant  Van  Sandt  but  to  the  judgment 
creditor.  Having  decided  that  the  doctrine 
of  estoppel  does  not  apply  to  the  facts  in 
this  case,  it  is  not  necessary  to  decide  this 
question. 

The  question  which  should  have  been  sub- 
mitted to  the  jury  In  this  case  is,  was  Luther 
Hill  the  owner  of  the  goods?  And  be  was 
not  estopped  in  this  case  from  showing  tbat 
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i  was  the  owner  by  any  representations 
liich  the  evidence  shows  were  made  by 
s  agent,  Denison.  The  judgment  of  the 
strict  court  will  be  reversed,  and  the 
.use  remanded  for  further  proceedings. 
11  the  judges  concurring. 


.Vrli.  337) 

SHEEN  T.  HUGHES,  Snperrisors'  Clerk. 
Supreme  Court  of  Arizona.     June  27,  1895.) 
iKEKAL  Election — Fboclamatiokbt  Ootebnok 
— Pkeparation  or  Ballots  —  Offices  to   bb 
PrLLED— Appoistment  TO  FiLL  Vaoanct  —  Ef- 
fect. 

1.  Rev.  St  par.  1588,  provides  that  there 
all  be  held  on  uie  Tuesday  after  the  first  Mon- 
y  in  November  an  election  for  such  officers 
may  be  required  by  law  to  be  chosen  at  such 

•ction,  to  be  called  a  "general  election."  Par- 
r.iphs  1590  and  1591  provide  that  at  least  30 
y»  before  a  general  election  the  governor  must 
Mie  a  proclamation  stating  the  time  of  election, 
d  the  offices  to  be  filled.  Meld,  that  a  mere 
itpment  in  the  proclamation  that  a  certain 
unty  office  is  to  be  filled  does  not  require  the 
>rk  of  the  board  of  Bupervisors  to  prepare  a 
Hot  for  such  office,  when,  by  law,  the  office 
ould  not  be  filled  at  the  election. 

2.  Under  Rev.  St.  par.  8116,  providing  that 
y  person  appointed  to  fill  a  vacancy  possesses 

the  rights  and  powers,  and  is  subject  to  all 
e  liabilities,  duties,  and  obligations,  of  the  offi- 
r  whose  vacancy  he  fills,  one  appointed  to  a 
caucy  caused  by  the  death  of  a  sapervisor  is 
titled  to  hold  the  office  during  the  unexpired 
rtion  of  decedent's  term. 

Appeal  from  district  court.  Pima  county; 
fore  Justice  Bethune. 

Mandamus  by  Alfred  C.  Sheen  to  compel 
'ed  G.  Hughes,  clerk  of  the  board  of  super- 
iors of  Pima  county,  to  place  plaintiff's 
me  on  ballots  to  be  tised  at  the  geneiul 
action,  as  a  candidate  for  the  office  of  su- 
rvisor.  Judgment  was  rendered  for  de- 
ndant,  and  plaintiff  appeals.  AiUrmed. 
Appellant  filed  a  complaint  October  20, 
!H,  for  a  mandamus  to  compel  appellee,  as 
iTk  of  the  board  of  supervisors,  to  place 
ipcUant's  name  on  the  ballots  to  be  used 
the  general  election  in  1894,  as  a  candidate 
r  the  office  of  supervisor  of  Pima  county, 
aintiff  alleges  in  liis  said  complaint  that 
the  general  election  In  1890  Frank  Allison 
IS  elected  a  supervisor  of  said  county  for  a 
i-m  of  fotir  years,  ending  January  1,  1895; 
at  said  AUison  resigned  December  7,  1891, 
id  the  remaining  superylsors  and  the  pro- 
te  judge  of  said  county  filled  the  vacancy 
used  by  Allison's  resignation  by  the  ap- 
introent  of  G.  M.  Avery,  who  duly  quall- 
d;  that  at  the  general  election  In  1892  M. 
Samanlego  and  Hiram  Stevens  were  duly 
!cted  supervisors  for  terms  commencing 
nuary  1,  1893, — Samanlego  for  two  years, 
d  Stevens  for  a  term  of  four  years,  from 
at  date,— and  each  duly  qualified;  that 
ereafter,  on  March  1, 1893,  said  Stevens  de- 
rtcd  this  life,  and  the  probate  judge  and 
maining  members  of  board  of  supervisors 
:ed  the  vacancy  caused  by  Steven's  death 
appointing  James  Finley  a  supervisor,  and 
at  Finley  duly  qualified;  that  the  board  of 


supervisors  then  consisted  of  Avery,  Saman- 
lego, and  Flnley;  that  the  governor  on  Sep- 
tember 24,  1894,  by  proclamation  of  election, 
ordered  a  general  election  to  be  held  in 
the  territory  of  Arizona,  according  to  law, 
fixing  the  time  for  the  election,  specifying 
and  onumeratlBg  the  offices  to  be  filled  by 
election,  and  therein  specifying  and  direct- 
ing the  election  in  Pima  county  of  three  • 
members  of  the  board  of  supervisors;  that  at 
the  Democratic  convention  in  "Pima  county 
held  September  13,  1894,  two  candidates  only 
for  supervisors  were  nominated,  and  that 
they,  with  candidates  named  for  other  of- 
fices, were  properly  returned  by  said  con- 
vention, to  authorize  their  names  to  be 
placed  on  the  ballots  by  the  defendant;  that 
the  Democratic  executive  committee,  which 
had  been  duly  authorized  by  the  said  con- 
vention to  fill  vacancies  or  omissions  occur- 
ring In  the  ticket,  after  the  said  proclama- 
tion, viz.  on  October  15,  1894,  selected  and 
nominated  plaintiff  as  a  candidate  for  super- 
visor, for  a  term  of  two  years,  from  Janu- 
ary 1,  1805,  in  the  place  and  stead  of  said 
Flnley,  and  thereafter  reported  said  nomina- 
tion and  appointment  of  plaintiff  to  the  de- 
fendant, and  demanded  that  he  place  the 
name  of  said  Sheen  on  the  ballots  to  be  vot- 
ed at  said  election,  for  the  office  of  super- 
visor. Defendant  refused  to  comply  with  the 
demand  and  request  to  place  plaintiff's  name 
on  said  ballots,  and  plaintiff  ffied  said  com- 
plaint for  a  mandamus,  to  which  defendant 
made  an  answer  in  the  nature  of  a  demurrer, 
and,  further,  that  there  was  no  vacancy  in 
the  office  of  supervisor  caused  by  Stevens' 
death;  that  Flnley  was  filling  said  vacancy. 
On  the  trial,  judgment  was  given  refusing 
the  writ  of  mandamus,  and  In  favor  of  de- 
fendant, from  which  plaintiff  appeals. 

Heney  &  Ford,  for  appellant.     Barnes  & 
Martin,  for  appellee. 

ROUSE,  J.  (after  stating  the  facts).    The 
first  thing  to  claim  our  attention,  presented 
by  the  record  in  this  case,  is  the  proclama- 
tion of  election.    Counsel  for  appellant  con- 
tend that,  as  it  was  stated  In  the  proclama- 
tion of  election  that  three  supervisors  were 
to  be  elected,  it  was  the  duty  of  appellee  to 
place  the  names  of  the  three  persons  nominated 
on  the  ballots  as  candidates  for  supervisors; 
that  the  proclamation,  per  se,  fixed  the  num- 
ber to  be  elected.     It  will  only  be  necessary 
for  us  to  consider  a  proclamation  of  election 
far  enough  to  dispose  of  the  above  conten- 
tion.    We  have  the  following  statutes  with 
reference  to  elections,  viz.:    "There  shall  be 
held  throughout  the  territory,  upon  the  Tues- 
day after  the  first  Monday  in  November,  A. 
D.  1888,  and  every  two  years  thereafter,  an 
election  for  members  of  the  legislative  assena- 
bly  and  such  other  offices  as  may  be  required 
by  law  to  be  chosen  at  such  election,  to  be 
called  the  'general  election.' "     Rev.  St.  par. 
1588.    "Special  elections  shall  only  be  h^d 
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to  fill  the  vacancies  In  tbe  offices  of  members 
of  the  legislature  or  delegate  to  congress,  on 
the  proclamation  of  the  governor  for  that 
purpose."  Rev.  St  par.  1589.  Two  kinds 
of  elections  have  been  established,  viz.  gen- 
eral elections  and  special  electl<ma  Special 
elections  can  only  be  held  to  fill  vacancies  in 
tbe  offices  of  members  of  the  legislature  or 
delegate  to  congress.  No  other  officers  can 
be  chosen  at  such  election,  and  they  can  only 
be  held  on  the  proclamation  of  the  governor 
for  that  purpose.  It  Is  further  provided  by 
law  as  follows:  "At  least  thirty  days  before 
a  general  election  and  at  least  ten  days  be- 
fore a  special  election  the  governor  must  is- 
sue an  election  proclamation.  ♦  •  •"  Rev. 
SL  par.  1590.  "Such  proclamation  must  con- 
tain: (1)  A  statement  of  the  time  of  election 
and  the  offices  to  be  filled  ♦  •  *."  Rev.  St. 
par.  159L  A  proclamation  of  election  is  nec- 
essary in  order  for  the  holding  of  any  elec- 
tion. Paragi-aph  1500,  supra.  It  Is  evi- 
dent from  the  above  provisions  of  the -statute 
that  proclamations  of  elections  are  for  the 
purpose  of  giving  notice  of  the  time  and  place 
of  holding  the  elections.  Proclamations  of 
elections,  as  a  rule,  are  considered  only  as  no- 
tices. McCrary,  Elect.  {  26,  pp.  141-151.  Mr. 
Cooley  states  the  rule  thus:  "Where,  by  tlit 
express  provisions  of  the  statute,  the  election 
is  to  be  held  after  proclamation  or  notice  an- 
nouncing the  time  or  the  place,  or  both,  and 
where  no  such  proclamation  has  been  made, 
or  notice  given,  the  election  is  void.  Rut 
where  both  the  time  and  the  place  of  an  eieo 
tlon  are  prescribed  by  law,  every  voter  has 
a  right  to  take  notice  of  the  law,  and  to  de- 
posit his  ballot  at  the  time  and  place  ap- 
pointed, notwithstanding  the  officer  whose 
duty  it  Is  to  give  notice  of  the  election  has 
failed  in  that  duty.  The  right  to  hold  the 
election  In  such  a  case  Is  derived  from  tbe 
law,  and  not  from  the  notice."  Cooley,  Const 
Lim.  (503.  The  statute  provides  for  the  hold- 
ing of  general  elections,  fixing  the  dates 
thereof,  and  what  officers  are  to  be  elected 
at  such  elections.  Paragraph  1588,  supra. 
The  law  declares  what  officers  are  to  be  elect- 
ed at  general  elections,  and  it  is  not  in  the 
power  of  the  governor  to  authorize  tbe  elec- 
tion of  an  officer  at  such  an  election,  unless 
there  Is  such  office  provided  by  law,  or  to 
prevent  the  election  of  an  officer  at  such  elec- 
tion, to  an  office  to  be  filled  at  that  time,  by 
including  the  office  In  his  proclamation  In 
the  first  case,  and  withholding  it  In  the  other. 
Cooley,  Const  IJm.  603;  Poster  v.  Scarff,  15 
Ohio  St  532;  Dlshon  v.  Smith.  10  Iowa,  212. 
It  is  provided  that  special  elections  to  fill 
vacancies  occurring  In  certain  offices  may  be 
held  "on  tbe  proclamation  of  the  governor 
for  that  purpose."  General  elections  occur  at 
fixed  periods,  and  for  the  election  of  the 
officers  to  take  the  places  of  those  whose 
terms  expire  by  operation  of  law.  Special 
elections  are  held  for  tbe  election  of  officers 
to  places  made  vacant  by  the  occm'rence  of 
some    unexpected    event,— something    which 


may  occur  without  becoming  generally 
known.  For  these  reasons,  notices  of  spe- 
cial elections  should  be  given  of  the  time,  and 
also  the  purpose  thereof  should  be  stated.  It 
Is  apparent  that  tbe  statute  requiring  the 
words  "the  offices  to  be  filled,"  to  be  in  tbe 
proclamation  applies  more  particularly  to 
the  proclamations  of  election  for  special  elec- 
tions. The  proclamation  o?.  election  in  this 
case,  per  se,  did  not  make  It  tbe  duty  of 
appellee  to  place  on  the  ballots  tbe  name 
of  appellant'  The  election  was  a  general 
election,  and  only  such  officers  as  were  pro- 
vided by  law  could  be  elected  at  that  time. 
The  proclamation  of  election  was  only  a  no- 
tice of  tbe  time  of  such  election.  As  this  is 
not  a  contest  for  an  office,  it  is  not  necessary 
that  we  should  dwell  upon  this  point  any 
longer. 

Tbe  only  other  question  presented  by  tbe 
record  Is  as  to  the  length  of  time  for  which  Fin- 
ley  was  appointed.  "An  office  becomes  vacant 
on  the  happening  of  either  of  the  following 
events  before  the  expiration  of  the  term:  (1) 
The  death  of  tbe  Incumbent,  •  •  »."  Rev. 
St  par.  3111.  It  is  the  term  that  becomes 
vacant.  Id.  "Any  person  elected  or  appoint- 
ed to  fill  a  vacancy,  after  filing  his  official 
oath  and  bond,  where  a  bond  is  required, 
possesses  all  the  rights  and  powers  and  is 
subject  to  all  the  liabilities,  duties  and  ob- 
ligations of  tbe  officer  whose  vacancy  he 
fills."  Rev.  St  par.  .3116.  The  person  appoint- 
ed to  fill  an  office  made  vacant,  after  quallf>'ing, 
possesses  all  the  rights,  etc.,  of  theofficer  whose 
place  betakes.  That  which  is  surrendered  by 
the  one  is  gained  or  acquired  by  the  other.  Tbe 
one  loses  the  office  for  tbe  remaining  or  un- 
I  expired  portion  of-  the  term,  and  the  other 
acquires,  by  appointment,  that  which  is  sur- 
rendered. When  an  office  becomes  vacant 
and  there  Is  no  mode  provided  by  the  law  to 
fill  the  vacancy,  the  governor  Is  to  fill  it  by 
granting  a  commission,  etc.  Rev.  St  par. 
3114.  A  mode  for  filling  vacancies  in  the 
board  of  supervisors  Is  provided  In  parSi- 
giaph  388,  Rev.  St  Such  vacancies  are  filled 
by  the  remaining  supervisors  and  the  pro- 
bate Judge,  and,  if  there  are  no  supervisors, 
then  by  the  probate  judge,  recorder,  and 
treasurer  of  the  county.  The  law  provides 
for  three  supervlsora,  two  of  whom  are  elect- 
ed for  tefins  of  two  years,  and  one  for  a 
term  of  four  years,  all  being  elected  at  the 
first  election,  and  the  long,  or  four-years, 
term  being  acquired  by  the  candidate  receiv- 
ing the  greatest  number  of  votes.  Provi- 
sions have  been  made  for  filling  vacancies 
in  tbe  entire  board  of  supervisors,  two  of 
whom  have  terms  not  to  exceed  two  years, 
and  one  having  a  term  not  to  exceed  four 
years.  It  follows  from  the  above  that  those 
whose  duty  It  Is  to  fill  such  vacancies  must 
do  so  in  a  way  that  the  terms  of  the  former 
members  of  tbe  board  will  be  i)erpetuated 
for  those  terms,  each  term  In  the  person  of 
a  certain-  Individual.  Otherwise  it  would 
Vfsult  In  confusion,  and  there  would  be  m. 
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■ay  to  determine  the  time  of  the  ejcplratlon 
F  the  terms  of  the  individuals  appointed. 
We  arc  of  the  opinion  that  on  the  death  of 
tevens  a  vacancy  In  the  office  of  supervisor 
x^urred  for  the  remaining  portion  of  his 
irm,  viz.  from  March  1,  1893,  until  January 

18&7;  that  the  appointment  of  Flnley  was 
>r  the  term  made  vacant  by  Stevens'  death; 
id  that  no  election  of  a  successor  of  Fin- 
y  can  be  had  until  the  general  election  In 
SOG.  The  act  of  defendant  In  refusing  to 
ace  plaintifTa'  name  on  the  ballota  was 
;;ht,  and  the  judgment  of  the  district  court 

favor  of  defendant  is  correct,  and  la  af- 
•raed. 


con- 


BAKEB,  0.   J.,  and  HAWKINS,  J., 

ir. 


Wyo.  38S) 

STATE  V.  CROCKER. 
npreme  Court  of  Wyoming.    June  10,  1895.) 

KISDICTIOS     OF     SOPRKMB    CoURT  —  CeKTIFIEB 

QuBaTioKS— Bail  in  Capitai.  Cases— Heas- 
iMO  OP  Application. 

1.  Under  Laws  1888,  c.  68,  providing  that 
hen  an  important  or  difficult  question  arises  in 

action  pending  in  the  district  court  the  judge 
ly  cause  the  same  to  be  reserved,  and  sent  to 
e  supreme  court  for  its  decision,  and  Const. 
t.  5,  S  2.  giving  the  supreme  court  a  general 
porintending  control  over  all  inferior  courts, 
e  sHiireme  court  has  jurisdiction  of  questions 
[•tified  from  the  district  court  as  to  whether  a 
rson  indicted  ■  for  murder  should  be  admitted 

bail. 

2.  Laws  1890.  c.  23,  S  1,  providing  that  no 
rson  under  indictment  for  a  capital  offense 
all  be  admitted  to  bail,  is  in  conflict  with 
■nst.  art.  1.  f  14.  providing  that  "all  persons 
all  be  ba-lahle  by  sufficient  sureties,  exoept 
-  capital  offenses  when  the  proof  is  evident 

the  presumption  great." 

3.  Under  Const,  art.  1,  §  14,  providing  that 
II  persons  shall  be  bailable  by  sufficient  sure- 
s,  except  for  capital  offenses  when  the  proof 
evident  or  the  presumption  great."  one  in- 
led  for  murder  in  the  first  degree  is  entitled 

of  right  to  a  hearing  on  an  application  for 
mission  to  bail. 

4.  On  the  hearing  of  the  application  for  ad- 
BSion  to  hail  by  one  under  indictment  for  mnr- 
■  in  the  first  degree  to  determine  whether  or 
t  the  proof  is  evident  or  the  presumption  great, 
!  Imnlcu  of  proof  is  on  defendant. 

.5.  In  such  a  ease,  both  parties  are  entitled 
compiilsory  process  to  secure  the  attendance 
witnefises. 

{eserved  case  from  district  court,  Uinta 
mty;  .Tesse  Knight,  Judge. 
Cdwin  S.  Crocker  was  indicted  In  the  dis- 
:>t  court  for  Uinta  county  for  murder  in  the 
It  degree.  After  pleading  not  guilty  to  the 
liotnient,  he  filed  and  presented  an  appllca- 
n  to  be  admitted  to  bail  on  the  ground  that 
>  proof  of  his  guilt  is  not  evident,  nor  the 
•sumption  great.  Thereuiron  the  district 
iKo,  Hon.  Jesse  Knight,  reserved  the  matter 
the  opinion  of  the  supreme  court  upon  sev- 
1  questiona  certified  to  be  difficult  and  Im- 
rtant 

ienjamin   F.  Fowler,   Atty.   Oen.,   Cyrus 
ard,  M.  0.  Brown,  and  J.  0.  Hamm,  for 


the  State,    ^muel  T.  Com,  J.  H.  Ryckman, 
and  Lacey  &  Van  Devanter,  for  defendant. 

POTTER,  J.  Edwin  S. Crocker  stands  indict- 
ed in  the  district  court  of  Uinta  county  for  the 
murder  of  Harvey  Booth.  The  indlctmentchar- 
ges  murder  In  the  first  degree,  which  is  a  cap- 
ital offense.  He  was  arraigned,  and  pleaded 
not  guilty,  and  was  remanded  to  the  custody 
of  the  sheriff,  and  is  confined  In  the  jail  of 
said  county.  On  April  19,  1895,  the  defend- 
ant made  a  written  application  to  the  court 
for  admission  to  ball,  alleging  as  grounds 
or  reasons  therefor  that  the  case  had  been 
continued  for  the  term;  that  such  continu- 
ance was  occasioned  by  the  fact  that  the 
regular  panel  of  the  petit  jury  had  been 
discharged  before  the  finding  of  the  indict- 
ment, and  there  was  not  sufficient  time  r» 
mainlng  of  the  April  term  within  which  to 
try  the  cause.  Further,  that  he  is  not  guilty 
of  any  offense  charged  In  the  indictment; 
that  the,  proof  against  him  in  said  cause 
is  not  evldoit,  and  is  wholly  insufficient  to 
authorize  or  support  a  conviction  for  any 
crime  or  offense  whatever;  that  there  is  no 
preaumptloa-  of  his  guilt  of  ^ny  offense 
charged  in  said  indictment,  arising  from  the 
proof  or  otherwise,  and  that  the  cause  is  one 
in  which  tlie  defendant  is  entitled  to  bail 
under  section  14  of  article  1  of  the  constitu- 
tion of  this  state;  and  furlher,  that  he 
desires,  and  is  able,  to  give  bail  with  suffi- 
cient sureties  in  any  reasonable  sum  or 
amount  In  the  application  thus  presented, 
a  hearing  was  prayed,  to  the  end  that  he 
might  be  admitted  to  ball.  Upon  the  sub- 
mission of  the  application  to  the  district 
court,  the  judge  thereof,  upon  his  owu  mo- 
tion, reserved  the  matter  to  this  court  for 
its  opinion  upon  certain  important  and  diffi- 
cult questions  deemed  by  the  said  court  to 
arise  ui>on  said  application.  Said  questions 
are  as  follows:  First.  Can  ahd  should  the 
district  court  entertain  an  application  for 
bail  by  a  defendant,  after  indictment  found 
and  returned  by  a  grand  jury,  charging  him 
with  the  crime  of  murder  in  the  first  degree, 
when  such  application  for  bail  is  based  upon 
the  fact  that  the  proof  of  guilt  is  not  evi- 
dent, and  the  presumption  of  guilt  is  not 
gi-eat?  Second.  Is  an  indictment  found  and 
returned  by  a  grand  jury,  charging  a  capital 
offense,  conclusive  evidence  that  the  proof  of 
guilt  is  evident,  or  that  the  presumption  of 
guilt  is  great?  Third.  Do  the  provisions  of 
chapter  23  of  the  Session  Laws  of  1890,  ap- 
proved March  3,  1800,  preclude  the  admission 
to  ball  of  one  charged  with  a  capital  offense 
in  an  indictment  found  and  returned  against 
him  by  a  grand  jury?  Fourth.  Are  any  of 
the  provisions  of  chapter  23  of  the  Session 
Laws  of  1830  in  conflict  with  section  14  of 
article  1  of  the  constitution  of  the  state? 
Fifth.  Where  one  is  charged  by  an  indict- 
ment with  a  capital  offense,  alleged  to  have 
been  committed  January  26,  1895,  do  the 
provisions  of  chapter  23  of  the  Session  Laws 
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of  1890  preclude  the  defendant  from  ad- 
mission to  bail,  or  should  be  be  admitted 
to  bail  if,  ujwn  a  proper  hearing,  and  suffi- 
cient showing.  It  appears  that  the  proof  of 
his  guilt  is  not  evident,  and  that  the  pre- 
sumption of  his  guilt  is  not  great,— the 
time  of  the  death  of  the  deceased  being  ad- 
mitted and  conceded  to  be  as  stated  in  the 
indictment,  and  since  the  admission  of 
Wyoming  as  a  state?  Sixth.  In  capital  of- 
fenses, where  the  proof  of  guilt  Is  not  evi- 
dent, and  the  presumption  of  guilt  Is  not 
great,  Is  ball  a  matter  of  right  in  the  de- 
fendant, under  the  constitution  and  laws  of 
this  state,  after  indictment  found  and  re- 
tui-ned  by  a  grand  jury?  Seventh.  If  the 
last  question  be  answered  in  the  affirmative, 
can  and  should  the  court,  or  judge  in  vaca- 
tion, proceed,  by  hearing  the  evidence,  to 
determine  the  character  of  the  proof  and 
the  extent  of  the  presumption,  where  the 
defendant  files  in  the  cause  and  presents  to 
the  court  his  written  and  sworn  applica- 
tion, alleging,  among  other  things:  "That 
he  is  not  guilty  of  any  offense  charged  in 
the  said  indictment;  that  the  proof  against 
him  in  this  cause  is  not  evident,  and  is 
wholly  insufficient  to  authorize  or  support 
a  conviction  for  any  crime  or  offense  what- 
ever; that  there  is  no  presumption  of  his 
guilt  of  any  offense  charged  in  such  Indict- 
ment, arising'  from  the  proof  or  otherwise; 
that  this  cause  is  one  in  which  the  defend- 
ant Is  entitled  to  bail  under  section  14  of 
article  1  of  the  constitution  of  the  state  of 
Wyoming;  and  that  this  defendant  Is  able 
and  desirous  to  give  bail  bereiii,  with  suffi- 
cient sureties.  In  any  reasonable  sum  or 
amount?"  Eighth.  What  Is  the  proper  and 
necessary  procedure  to  be  followed  on  a 
hearing  bad  to  determine  whether  the  proof 
is  evident  or  the  presumption  great  lipon  an 
application  for  admission  to  ball,  after  in- 
dictment foudd,  charging  defendant  with  a 
capital  offense?  Upon  such  hearing,  does 
the  burden  of  proof  rest  upon  the  prosecu- 
tion or  the  defendant;  and  are  the  state  and 
the  defendant  entitled  to  subpoenas  and  com- 
pulsory process  to  secure  the  attendance  of 
witnesses?  Ninth.  Upon  the  hearing  of  an 
application  for  ball  in  a  capital  case,  after 
Indictment,  should  the  Inquiry  be  limited  to 
determining  the  probable  degree  of  the  homi- 
cide? Tenth.  Upon  such  a  hearing,  where 
no  dispute  arises  as  to  whether  the  killing 
■was  probably  murder  In  the  first  degree,  on 
the  part  of  the  person  doing  the  slaying, 
but  where  the  defendant  denies  all  connec- 
tion with  the  Icilling,  may  the  Inquiry  ex- 
tend to  the  probable  connection  of  the  de- 
fendant with  the  homicide  as  a  guilty  agent? 
Counsel  for  the  state,  in  their  brief,  and 
also  upon  oral  argument,  questioned  the  juris- 
diction of  this  court  to  pass  upon  questions 
thus  reserved.  It  Is  strenuously  insisted  that 
the  statute  of  the  territory  which  authorized 
such  a  proceeding  conflicts  with  the  constitu- 
tion, end  attempts  to  confer  upon  this  court 


a  jurisdiction  not  authorized  by  that  Instru- 
ment. At  the  outset  it  should  be  said  that 
it  is  not  the  desire  of  this  court  to  extend,  by 
construction,  its  jurisdiction,  nor  to  assume 
to  itself  any  jurisdiction  not  warranted  by 
the  constitution,  or  within  the  fair  and  rea- 
sonable meaning  thereof;  neither  will  it  tiesi- 
tate  to  exercise  to  the  fullest  extent,  if  neces- 
sary, the  jurisdiction  and  powers  legally  con- 
ferred upon  the  court  when  required  to  do  so 
by  appropriate  proceedings.  The  subject  has 
been  ably  presented  by  counsel  on  both  sides 
in  exhaustive  arguments  seldom  equaled  in 
I  this  court  The  territorial  statute  of  1888 
provides  that  when  an  Important  or  difficult 
'  question  arises  in  an  action  or  proceeding 
j  pending  before  the  district  court  in  any.coon- 
I  ty,  the  judge  of  the  court,  on  motion  of  either 
!  party,  or  upon  his  own  motion,  may  cause 
I  the  same  to  be  reserved  and  sent  to  the  su- 
preme court  for  Its  decision.  When  such  a 
reservation  occurs,  the  statute  requires  the 
original  papers  In  the  case  to  be  sent  to  the 
supreme  court,  and  that  the  matter  stand  for 
hearing  at  the  next  term  of  such  court  upon 
the  papers;  that  upon  the  hearing  the  su- 
preme court  may  remand  the  same,  together 
with  the  original  papers,  to  the  district  court 
for  further  proceedings,  and  the  clerk  of  the 
supreme  court  is  required  to  certify  the  order 
of  the  court  to  the  clerk  of  the  district  court, 
who,  it  Is  provided,  shall  immediately  enter 
the  same  upon  the  journal  of  the  district 
court,  and  when  so  entered  such  order  shall 
stand  as  the  order  of  said  district  court. 
Laws  1888,  e.  66,  p.  140.  It  was  held  by  the 
supreme  court  of  the  territory  that  under  this 
statute  It  was  indispensable  to  any  action  by 
that  court  that  the  question  which  is  con- 
ceived to  be  difficult  or  Important  should  be 
specially  stated  by  the  district  court,  and 
without  such  statement  the  supreme  court 
had  not  power  to  consider  any  questions 
which  may  arise  In  the  case.  Corey  v.  Corey, 
3  Wyo.  210,  19  Pac.  443. 

In  Board  of  Com'rs  of  Crook  Co.  v.  Rollins 
Inv.  Co.,  3  Wyo.  470,  27  Pac.  683,  this  court, 
in  considering  certain  reserved  questions 
from  the  district  court  of  Laramie  county, 
gave  expression  to  the  opinion  that  the  stat- 
ute of  1888  was  not  repugnant  to  the  consti- 
tution, and  was  a  valid  and  subsisting  statute 
law  of  the  state.  In  that  case,  however,  the 
question  of  jurisdiction  was  not  raised,  or 
even  suggested,  by  counsel,  and,  notwith- 
standing what  is  there  said,  we  have  given 
the  matter  the  benefit  of  original  investiga- 
tion. It  is  conceded  by  counsel  for  the  state 
that  the  act  of  1888  was  within  the  power  of 
the  legislature  of  the  territory,  and  wnn  m 
force  as  a  law  thereof;  but  It  is  urged  that  it  did 
not  remain  in  force  after  the  admission  of  the 
state,  for  the  reason  that  it  conflicts  with  the 
constitution,  and  attempts  to  confer  authority 
upon  this  court  not  permitted  thereby.  Section 
2  of  article  5  of  the  constitution  Is  as  follows: 
"The  supreme  court  shall  have  apiwUate  ju- 
risdiction, coextensive  with  the  state,  In  both 
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civil  and  criminal  causes,  and  sball  bave  a 
general  saperintendlng  control  ovM  all  In- 
ferior courts,  under  such  rules  and  regula- 
tions as  may  be  prescribed  by  law."  Section 
3  of  the  same  article  is  as  follows:  "The 
supreme  court  shall  hare  original  jurisdiction 
in  quo  warranto  and  mandamus  as  to  all 
state  oflScers,  and  in  habeas  corpus.  The  su- 
preme court  shall  also  have  power  to  issue 
writs  of  mandamus,  review,  prohibition, 
habeas  corpus,  certiorari,  and  other  writs 
necessary  and  proper  to  the  complete  exercise 
at  its  appellate  and  revisory  jurisdiction. 
Each  of  the  judges  shall  have  power  to  Issue 
writs  of  habeas  corpus  to  any  part  of  the 
state  upon  the  petition  by  or  on  behalf  of  a 
person  held  In  actual  custody,  and  may  make 
such  writs  returnable  before  himself,  or  be- 
fore the  supreme  court,  or  before  any  district 
court  of  the  state  or  any  judge  thereof." 
Counsel  for  the  state  assume  that  the  juris- 
diction or  authority  given  to  the  supreme 
coiurt  by  the  statute  of  1888  is  original  in  its 
nature,  and  therefrom  contend  that  the  orig- 
inal Jurisdiction  of  the  court  is  clearly  limit- 
ed by  the  constitution  to  cases  within  which 
the  case  at  bar  does  not  come.  On  the  other 
band,  counsel  for  defendant  Insist  tliat  pro- 
ceedings of  this  character  are  strictly  within 
the  appellate  jurisdiction  of  this  court,  as 
well  as  authorized  by  that  provl^on  of  the 
constitution  giving  this  court  a  superintend- 
ing control  over  all  Inferior  courts.  The  lan- 
guage of  our  constitution  is  not  entirely  simi- 
lar to  any  to  which  our  attention  has  been 
called.  In  some  of  .the  older  states  the  con- 
stitutions respectively  leave  the  jurisdiction  of 
the  courts  to  be  defined  by  law.  This  is 
broader  than  our  own.  In  others,  and  prob- 
ably the  majority.  It  Is  provided  with  ref- 
erence to  the  supreme  court  that,  except  as 
otherwise  provided  in  the  constitution,  it 
shall  possess  appellate  jurisdiction  only.  In 
many  a  superintending  control  over  all  In- 
ferior courts  is  granted  without  modification, 
Id  others  such  superintending  control  is  con- 
nected with  the  power  to  Issue  certain  reme- 
dial writs  or  writs  of  review.  In  our  own 
case  and  in  Colorado,  and  possibly  some  oth- 
ers, the  superintending  control  is  to  be  exer- 
cised under  such  rules  and  regulations  as 
may  be  prescribed  by  law.  In  tlie  state  of 
Michigan  the  supreme  court  was  vested  with 
a  superintending  control  over  all  inferior 
courts,  and  power  to  issue  certain  writs  and 
determine  the  same,  and  in  other  cases  to 
have  appellate  jurisdiction  only.  Two  cases 
from  that  state  are  cited  by  coimsel  for  the 
state  in  support  of  their  contention,— Sanger 
V.  Truesdail,  8  Mich.  543;  Jones  v.  Smith,  14 
Mich.  334.  No  opinion  seems  to  have  been 
filed  as  a  basis  for  the  order  in  those  cases,— 
at  least  none  Is  reported;  but  it  is  stated  that 
the  court  hdd  that  It  possessed  no  jurisdic- 
tion ova:  cases  reserved  from  the  circuit 
courts,  and  not  involving  the  exercise  of  ap- 
pellate powers.  In  tliat  state  there  was  a 
statute  authorizing  a  cause,  so  far  as  neces- 


sary to  presoit  the  question  of  law,  to  be 
reserved  for  the  opinion  of  the  supreme  court 
whenever  any  question  of  law  should  arise  In 
any  civil  cause  or  criminal  prosecution  In 
any  circuit  court,  which,  in  the  opinion  of  the 
circuit  judge,  should  be  so  reserved.  The  su- 
preme court  of  that  state  had  exercised  such 
jurisdiction  In  several  cases,  and  In  one  (Bagg 
V.  City  of  Detroit,  5  Mich.  66)  the  jurisdiction 
was  expressly  upheld  in  the  opinion  rendered 
by  Justice  Campbell.  The  jurisdictional  ques- 
tion therein  raised,  however,  seems  to  have 
been  confined  to  such  authority  In  cnancery 
causes.  Judge  Campbell  in  that  case  said: 
"When  cases  are  reserved  upon  these  prlncl-' 
pies,  we  think  we  have  jurisdiction,  and  -will 
cheerfully  exercise  It"  With  but  one  change 
In  the  personnel  of  that  court  the  contrary 
seems  to  have  been  held  In  the  two  cAses  first 
above  cited,  and  It  Is  somewhat  peculiar  that, 
in  view  of  the  discussion  and  decision  in 
Bagg  V.  City  of  Detroit,  the  later  cases 
should  not  have  been  supported  by  an  opinion 
In  one  or  the  other  announcing  the  reasons 
for  the  apparent  overruling  of  the  former 
case.  The  Michigan  cases  are  the  only  ones 
cited  as  directly  in  point  In  support  of  the 
proposition  that  we  are  without  jurisdiction, 
although  others  are  referred  to  as  showing 
that  such  reserved  cases  do  not  come  within 
the  purview  of  appellate  jurisdiction;  but 
none  of  them  are  directly  In  touch  with  the 
questions  before  ns.  We  respect  very  much 
the  learning  and  ability  of  the  Michigan 
court,  but  cannot  accord  so  much  persuasive 
authority'  to  a  decision  even  from  that  court, 
which  does  not  aCTord  us  a  knowledge  of  the 
reasons  upon  which  it  is  based,  as  we  would 
otherwise  be  Inclined  to  do.  The  principal 
argument  advanced  in  favor  of  the  contention 
that  this  is  not  within  the  appellate  jiulsdlc- 
tlon  is  that  in  this  class  of  cases  no  decision 
or  judgment  has  been  rendered  In  the  lower 
court,  and  there  Is  nothing  to  appeal  from  or 
to  predicate  error  upon,  and  therefore  there 
can  be  no  appeal  or  proceedings  in  error.  It 
must  be  confessed  that  the  argument  is  not 
without  much  strength,  but  Is  It  essential  in 
all  cases,  to  the  exercise  of  appellate  jurisdic- 
tion, that  there  should  have  been  a  judgment 
or  decision  by  the  trial  court?  In  the  exer- 
cise of  such  appellate  jurisdiction  the  su- 
preme court  of  the  United  States  for  many 
years  took  cognizance  of  and  decided  cases 
certified  from  the  United  States  circuit  court.! 
In  which  the  opinions  of  the  circuit  and  dis- 
trict judges  were  divided,  and  without  the  en- 
tering of  any  judgment  in  the  case  below,  by 
virtue  of  an  act  of  congress  authorizing  it. 
This,  too.  In  the  face  of  a  dissenting  opinion 
In  one  case  by  Justice  Catron,  wholly  based 
upon  the  proposition  that  the  court  liad  no 
such  jurisdiction,  as  not  being  appellate.  It 
was  evidently  not  considered  indispensable  to 
the  exercise  of  that  jurisdiction  that  there 
should  have  been  a  judgment  or  decision  up- 
on the  question.  We  are  not  able  to  perceive 
any  distinction  in  this  respect  between  the 
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act  of  congress  and  our  own  statute.  In 
either  case  no  Judgment  Is  rendered,  and.  If 
that  determines  whether  the  Jurisdiction  is 
appellate  or  not,  then  the  cases  under  the  act 
of  congress  would  have  been  amenable  to  the 
same  doctrine  or  contention.  I  tbinlc  we 
mast  assume  that  the  supreme  court  of  the 
United  States  acted  In  and  determined  the 
questions  citified  in .  such  cases  on  the 
ground  tliat,  although  no  Judgment  had  been 
rendered,  the  cases  came  witiiln  Its  appellate 
Jurisdiction.  Indeed,  in  the  case  of  White  v. 
Turlc,  12  Pet  238,  the  whole  cause  baring 
been  certified  up,  instead  of  certain  separate 
questions  of  law.  and  apparently  in  a  case 
wherein  there  would  have  been  no  appeal 
from  any  final  Judgment  because  of  the 
amount  involved,  the  court  said:  "This  cer- 
tificate, therefore,  brings  the  whole  cause  be- 
fore this  court;  and,  if  we  were  to  decide 
the  questions  presented,  it  would,  in  effect, 
be  the  exercise  of  original,  rather  than  anoel- 
late.  Jurisdiction."  AnJ  in  Veazle  v.  Wad- 
leigb,  11  Pet.  55,  the  same  court,  by  Story, 
J.,  in  referring  to  the  character  of  the  pro- 
ceeding, in  a  case  in  which  a  discontinuance 
was  moved  by  the  plaintiff  below,  and  the 
defendants  insisted  upon  their  right  to  have  a 
decision  upon  the  certified  questions,  ex- 
pressed Itself  thus:  "In  construing  a  statute 
providing  for  such  a  novel  mode  of  obtaining 
the  decision  ot  an  appellate  court  upon  the 
matters  of  controversy  between  the  parties, 
It  18  not  surprising  that  there  should  be  some 
difficulty  In  ascertaining  the  precise  rights  of 
the  parties."  And  aj-ain:  "It  Is  Mear  that 
the  statute  does  not,  upon  the  certificate  of 
division,  remove  the  original  cause  into  tnis 
court.  On  the  contrary,  It  is  left  In  the  pos- 
session of  the  court  below  for  the  purpose  of 
further  proceedings  if  they  can  be  had  with- 
out prejudice  to  the  merits;  so  that.  In  effect, 
the  certified  questions  only,  and  not  the  orig- 
inal cause,  are  removed  to  this  court"  And 
so  it  was  held  that,  if  one  originally  having 
the  right  to  discontinue  the  cause  in  the  low- 
er court  had  done  so,  it  left  the  appellate 
court  with  nothing  to  decide  but  abstract 
questions  of  law.  Many  other  opinions  in 
tliat  court  might  be  quoted  from  to  further 
Illustrate  this  point,  but  we  will  only  cite 
t'ome  of  the  cases  In  which  questions  arising 
in  such  proceedings  have  been  consldei-ed.  U. 
S.  V.  Gumey,  4  Cranch,  333;  Sergeant  v. 
Biddle,  4  Wheat  508;  U.  S.  v.  Wittberger,  5 
Wheat.  76;  U.  S.  v.  Daniel,  6  Wheat  542; 
Wlllinks  V.  HoUingsworth.  Id.  240;  Miller  ▼. 
Stewart  9  Wheat  080;  Schlmmelpenich  v. 
Bayard,  1  Pet  204;  Bank  v.  Owens,  2  Pet 
527;  U.  S.  T.  Randenbush,  8  Pet  288;  U.  S. 
V.  Chicago,  7  How.  185;  Ex  parte  MllUgan, 
4  Wall.  2;  Ogle  v.  Lee,  2  Cranch,  33;  Adams 
V.  Jones,  12  Pet  207;  Dow  v.  Johnson,  100 
U.  S.  158-163. 

A  somewhat  analogous  qtiestlon  being  be- 
fore the  supreme  court  of  Ohio,  Judge  Thur- 
man  gave  It  as  bis  opinion  that  the  law 
might  allow   An  appeal  before  Judgment; 


that  it  was  not  clear  that  there  was  no 
such  thing  as  appellate  Jurisdiction  unless 
there  is  a  Judgment  or  decree  to  be  appealed 
from.  True,  the  case  was  not  decided  upon 
that  point,  but  the  question  was  folly  dis- 
cussed In  the  opinion.  Chase  v.  Washburn, 
2  Ohio  St  90.  In  Wisconsin  a  statute  was 
enacted  by  which  it  was  provided  that  if, 
after  conviction  of  any  p^won  in  a  circnit 
court,  any  question  of  law  shall  arise  wliicb, 
in  the  opinion  of  the  judge,  shall  be  so  im- 
portant or  so  doubtful  as  to  require  the  de- 
cision of  the  supreme  court,  be  shall.  If  tae 
defendant  desire  it,  or  consent  thereto,  re- 
port the  case,  so  far  as  may  be  necessary  to 
present  the  question  of  law  arising  therein, 
and  thereupon  all  proceedings  in  that  court 
sh.ill  be  stayed.  The  oonstltution  of  that 
state  confines  the  Jurisdiction  of  the  su- 
preme court  to  appellate  proceedings  In 
stronger  language  than  we  are  bound  by. 
The  supreme  court  of  Wisconsin  has  taken 
Jurisdiction  of  many  such  questions,  all 
before  final  Judgment  In  State  v.  Fellows, 
50  Wis.  63,  6  N.  W.  239,  after  plea  of  guUty 
of  adultery,  the  question  was  certified  to 
the  supreme  court  whether  the  facts  stated 
in  the  information  constituted  the  said 
crima  The  answer  was  in  the  afflrmauve. 
and  the  order  of  the  court  was  that  the  cir- 
cuit court  be  directed  to  proceed  to  Judg- 
ment In  State  v.  Goodrich,  84  Wis.  359, 
54  N.  W.  577,  the  questions  were  certified 
upon  a  motion  in  arrest  of  Judgment,  and, 
the  questions  being  answered  in  the  nega- 
tive, the  supreme  court,  advised  the  munic- 
ipal court  to  arrest  Judgment,  and  discharge 
the  defendant  from  custody.  No  Judgment 
having  been  rendered,  and  neither  party  ap- 
pealing or  grounding  error  tipon  any  ruUng 
of  the  lower  court  that  court  would  not 
have  had  Jurisdiction  if  the  position  of 
counsel  for  the  state  is  sound.  We  cannot 
adopt  the  view  that  this  class  of  cases  in- 
voke any  original  Jurisdiction  in  this  court 
No  process  issues  from  this  court  no  plead- 
ings are  filed  here,  no  judgment  is  rendered 
by  us.  It  may  be  doubtful  if  the  provision 
of  section  3  of  chapter  06  of  the  Laws  of 
188S,  that  our  order  shall  stand  as  the  order 
of  the  district  court  when  entered  on  Its 
Journal,  is  now  proper;  but  it  has  not  been 
the  custom  of  this  court  to  regard  that  pro- 
vision. In  all  cases  we  bave  either  con- 
fined ourselves  to  an  answer  merely  of  the 
questions  certified,  or  advised  or  directed 
what  order  the  lower  court  should  make. 
If,  in  any  case,  we  have  overstepped  that 
custom,  it  lias  been  an  inadvertence.  On 
the  other  hand,  we  are  unable  to  avoid  the 
conclusion  that  such  cases  come  witliin  the 
appellate  jurisdiction  of  this  court  Beyond 
that  however,  the  constitution  grants  to  the 
supreme  court  a  superintending  control  over 
all  inferior  courts  under  such  rules  and  r^- 
ulations  as  may  be  prescribed  by  law.  Why 
may  not  the  legislature,  under  this  clause, 
well  authorize  such  superintending  control 
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to  be  exercised  In  Imjportant  and  difficult 
mattera  In  the  manner  provided  for  by  the 
statnte  of  18887  It  seems  to  ns  that  there 
Is  ndtber  Impropriety  nor  Invalidity  In  so 
doing.  The  advantages  of  such  a  proceed- 
ing are  well  shown  In  an  opinion  of  the  su- 
preme court  of  Connecticut  Nichols  v.  City 
of  Bridgeport,  27  Conn.  459.  Referring  to  a 
similar  statute  of  that  state,  the  court  say: 
"It  was  adopted  for  the  pui-pose,  among 
others,  •  ♦  •  for  the  benefit  of  its  suitors 
by  procuring  in  that  mode  in  advance  the 
opinion  of  tills  court  on  questions  of  diffi- 
culty or  Importance  which  might  otherwise, 
after  the  final  determination  of  a  case,  be 
brought  before  us  by  a  wi'lt  of  error,  and 
thus  settling  at  the  earliest  practicable 
period  points  arising  on  the  trial  of  the  case, 
or  in  the  previous  stages  of  it,  which  other- 
wise could  be  reviewed  only  by  writ  of 
error,  and  where  the  reversal  of  the  deci- 
sions on  them  would  be  attended  with  great, 
and,  as  the  event  would  prove,  useless,  de^ 
lay  and  expense,  already  sustained,  In  ad- 
dition to  tliat  which  would  be  afterwards 
Incurred  by  another  trial  of  the  case.  A 
reference  to  a  case  reserved  for  the  opinion 
of  this  court  on  a  demurrer  to  a  declaration 
at  law  or  bill  in  equity,  or  on  facts  specially 
found  by  the  court  or  Jury,  or  on  a  motion 
for  new  trial  for  alleged  errors  In  the  rul- 
ings or  charge  of  the  superior  court,  will  at 
once  suggest  other  and  very  great  advantages, 
which  it  is  unnecessary  to  specify,  attend- 
ing the  practice  of  reserving  questions  for 
our  advice."  We  quote  from  that  case,  not 
because  it  is  an  adjudication  supporting  our 
conclusion,  because  In  that  state  the  legis- 
lature has  constitutional  authority  to  define 
the  Jurisdiction  of  the  various  courts,  but  as 
nicely  expressing  the  benefits  which  may 
generally  accrue  from  such  a  mode  of  pro- 
c^Ming.  Should  this  privilese  at  any  time 
be  abused,  we  apprehend  this  court  or  the 
legislature  can  easily  remedy  the  same.  We 
therefore  conclude,  upon  this  branch  of  the 
case,  that  this  court  has  Jurisdiction  of  this 
matter,  under  the  provisions  of  the  statute 
of  1888,  and  that  such  Jurisdiction  is  per- 
mitted by  the  constitution. 

We  now  come  to  a  consideration  of  the 
questions  reserved  for  our  decision.  The  con- 
stitutional right  to  bail  is  granted  by  tlie 
provisions  of  section  14  of  article  1,  as  fol- 
lows: "All  persons  shall  be  bailable  by  suf- 
ficient stu-edes,  except  for  capital  offenses 
when  the  proof  is  evident  or  the  presump- 
tion great."  The  right  to  famish  bail  with 
sufficient  sureties,  then,  arises  in  favor  of 
any  person  accused  of  crime,  and  before  con- 
viction, absolutely  and  without  exception  in 
cases  of  all  crimes  not  punishable  with 
death;  and  In  capital  cases  when  the  proof 
is  not  evident,  or  the  presumption  not  great. 
Tills  much,  at  least,  is  clear,  and  is  appar- 
entl>  conceded.  It  Is  ably  Insisted,  how- 
evet,  that  after  Indictment  found  It  Is  cou- 
clnsive  that  the  proof  is  evident,  and  that 


the  presumption  of  guilt  Is  great,  so  far  as 
the  question  of  admitting  to  bail  is  concerned. 
This,  we  understand,  is  contended  foras  a  gen- 
eral principle,  and  a  statute  of  the  territory  of 
Wyoming,  enacted  in  ISSO,  is  also  involved 
to  sustain  this  claim.  "All  ofTenses  shall  be 
bailable  under  the  laws  of  Wyoming,  by  suf- 
ficient sureties,  except  capital  offenses,  when 
the  proof  is  evident  or  the  presumption  great. 
Provided,  that  no  person  ^hall  be  admitted 
to  bail  after  an  indictment  has  been  found 
against  him  charging  a  capital  offense." 
Laws  1890,  c.  23,  J  1.  If  the  leglshiture  of 
the  state  has  the  power  to  so  provide  after 
Indictment  is  found  charging  a  capital  of- 
fense, then  the  statute  is  in  force,  and  would 
control;  if  that  authority  Is  not  possessed  by 
our  legislature  now,  the  law  of  the  territory 
does  not  remain  of  binding  force,  because  it 
is  clear  that  the  constitutional  provision  is 
self-acting,  conferring  an  absolute  right,  so 
far  as  it  goes;  and.  If  the  statute  Is  In  force 
to  Its  full  extent,  and  Is  jcontrolUng,  It  would 
deny  bail  to  the  defendant  in  the  case  at  bar, 
he  being  charged  by  indictment  with  a  cap- 
ital offense.  May  the  legislature  so  control 
the  courts  as  to  exclude  any  consideration  of 
the  actual,  evident  character  of  the  proof,  or 
the  actual  greatness  of  the  presumption  of 
guilt,  when  an  Indictment  charging  the  of- 
fense has  tteen  found  by  a  grand  Jury? 
When  the  statute  of  1800  was  enacted,  our 
only  mode  of  presentment  for  crime  was  by 
'indictment  found  by  a  grand  Jury.  Pursu- 
ant to  constitutional  authority  since  the  ad- 
missicm  of  the  state  Into  the  Union,  the  legis- 
lature has  authorized  prosecution  for  crime 
upon  information  filed  py  the  prosecuting  at- 
torney, and  a  grand  Jury  Is  only  called  upon 
order  of  the  court,  and  we  know  that  In  prac- 
tice this  is  now  done  only  In  exceptl<»ml 
cases.  An  information  filed,  charging  a  per- 
son with  a  capital  offense,  would  not,  either 
under  the  constitution  or  statute,  preclude 
the  right  to  bail,  unless  t)ie  proof  is  evident 
or  the  presumption  great  Begardless  of  the 
distinction  made  by  statute,  which  created 
no  distinction  when  adopted,  is  there  any 
such  greater  sanctity  surrounding  the  pre- 
sentment of  a  grand  Jury  than  a  prosecution 
by  information?  We  apprehend  none  such 
exists,  and  that  no  such  distinction  is  rec- 
ognized by  the  constitution  or  laws  since  en- 
acted, changing  the  mode  of  prosecuting  for 
crime.  Whether  it  is  indictment  or  informa- 
tion, the  prisoner  in  each  instance  is  char- 
ged with  the  same  crime,  and  he  enjoys  the 
same  rights  and  privileges  as  to  trial.  The 
same  presumption  and  protection  are  thrown 
around  him  upon  the  trial.  The  sole  pur- 
pose subserved  by  either  is  to  bring  the  ac- 
cused properly  to  the  bar  of  the  court  to  an- 
swer and  stand  trial  upon  the  accusation. 
So  far  as  the  two  methods  are  concerned, 
the  accused,  in  the  event  that  he  is  charged 
by  information,  is  geuei-aliy  given  a  prelim- 
inary hearing  before  a  magistrate,  when  be 
may  be  present,  be  confronted  with  the  wit- 
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nesses  against  him.  Introduce  testimony  on 
bis  own  behalf  if  he  desires,  and  liave  the 
merits  of  the  charge  presented  to  the  magis- 
trate by  counsel  on  argument.  In  case  of 
indictment  he  is  not  heard,  he  is  not  con- 
fronted by  tlie  witnesses  against  him,  he  Is 
not  represented  by  counsel.  Tlie  magistrate, 
on  the  one  iiand,  is  chosen  by  the  people  to 
serve  a  term  of  years,  and  to  officiate  In  all 
such  cases.  On  the  other,  the  grand  Jury  are 
now  selected  by  the  sherifC  under  an  open 
venire,  who  sit  only  during  one  term  of  court, 
and  hold  secret  sessions.  True,  there  Is  no 
subsequent  secrecy  thrown  around  the  tes- 
timony adduced  before  them,  under  our  laws, 
as  their  subsequent  secrecy  is  disclosed  by 
their  oaths  to  be  to  keep  secret  the  counsel  of 
the  state,  their  fellows,  and  themselves.  Their 
deliberations  are  secret,  and  must  not  be  dis- 
closed. Neither  are  they  to  disclose  the  fact 
of  indictment  found  until  after  arrest  of  the 
accused.  The  testimony  they  have  beard 
may  be  disclosed  in  a  proper  case,  if  neces- 
sary. Under  our  system,  we  are  loath  to  be- 
lieve that  any  inherent  reason  exists  for  de- 
nying any  right  after  Indictment  which  is 
possessed  in  case  of  an  information..  The 
grand  jury  does  not  determine,  and  are  not 
clothed  with  the.  power  to  decide,  the  ques- 
tion of  ball  In  any  case.  The  court  or  judge 
is  to  exercise  that  power  in  all  cases.  Neces- 
sarily then,  the  authority  which  fixes  the 
bail,  and  who  is  to  settle  that  matter,  must 
determine  the  right  to  bail.  That  authority, 
then,  must  decide,  and  in  that  authority 
alone  resides  the  duty  and  right  to  decide, 
as  to  whether  or  not  the  proof  Is  evident  or 
the  presumption  great.  Is  this  to  be  deter- 
mined for  the  court  In  ail  capital  cases  by  a 
grand  Jury,  generally  unskilled  in  the  law, 
incapable  of  Judging  as  to  the  materiality  or 
admissibility  of  testimony?  We  cannot  so 
conclude.  No  doubt  the  finding  of  an  indict- 
ment is  prima  facie  evidence  that  the  proof 
is  evident  and  that  the  presumption  is  great, 
and,  if  not  so,  the  legislature  may  well  so 
provide,  thus  tlwowlng  the  burden  of  proof 
upon  the  defendant  to  establish  the  contrary. 
To  this  extent  the  statute  is  certainly  a  valid 
law.  Can  the  lawmaking  power  go  further, 
and  make  any  particular  method  of  present- 
ment for  crime  a  conclusive  element  in  de- 
termining the  right  to  ball?  If  It  can  assume 
that  authority  in  capital  cases,  why  not  with 
the  sama  propriety  and  legality  extend  it  to 
the  case  of  any  other  felony  after  indict- 
ment? Does  the  fact  that  a  question  of  proof 
or  presumption  arises  in  the  one  case  and  not 
in  the  other  involve  any  distinction  upon 
principle?  We  think  not.  If,  as  it  seems  en- 
tirely clear  to  us,  a  constitutional  right  to 
ball  exists  In  either  case,— in  the  one  case 
absolutely  without  proof,  in  the  other  Just  as 
absolutely  if  the  proof  is  not  evident,  or  the 
presumption  not  great.  At  common  law  it 
was  within  the  discretion  of  the  magistrate. 
Judge,  or  court  to  allow  or  deny  bail  in  all 
'.-ases,  and  was  usually  denied  In  cases  of 


felony  punishable  by  death.  This  has  beei. 
so  changed  by  the  state  con-stitutions  in  this 
country  generalij',  as  well  as  by  our  own,  ?o 
as  to  give  bail  as  a  matter  of  right  in  those 
cases  where  it  is  allowable.  Tliis  was  even 
asserted  in  the  case  of  People  v.  Tinder,  19 
Cal.  539,  although  in  tliat  case  the  right  to 
bail  in  a  capital  case  after  indictment  was  de- 
nied. The  opinions  of  Justice  Field,  who  an- 
nounced the  decision  of  the  court  In  Tin- 
der's Case,  are  entitled  to  very  great  consid- 
eration. The  course  of  his  reasoning  in  that' 
case,  however,  is  hardly  applicable  to  our 
conditions,  and  under  our  rules  of  procedure 
before  grand  juries.  Reviewing  a  similar  con- 
stitutional guamnty,  he  adverted  to  the  fact 
that  under  their  statutes  an  Indictment  was 
more  than  a  mere  accusation;  that  the  grand 
Jury  were  expressly  required  to  receive  "none 
but  legal  evidence,  and  the  best  evidence  In 
degree,  to  the  exclusion 'of  hearsay  or  sec- 
ondary evidence";  and  "that.lt  is  their  duty 
to  weigh  all  the  evidence  submitted  to  them, 
and,  when  they  have  reason  to  believe  that 
other  evidence  within  their  reach  will  explain 
away  the  cimrge,  they  should  order  such  evi- 
dence to  be  produced";  and  "ought  to  find 
an  Indictment  when  all  the  evidence  before 
them,  taken  together,  is  such  as,  In  their 
Judgment,  would.  If  unexplained  or  uncon- 
tradicted, warrant  a  conviction  by  the  trial 
jury."  And  the  learned  Judge  adds:  "Such 
being  the  case,  an  Indictment  Is  something 
more  than  a  mere  accusation  based  npon 
probable  cause;  it  is  an  accusation  based  np- 
on legal  testimony,  of  a  direct  and  positive 
character,  and  is  the  concurring  judgmMit  of 
at  least  twelve  of  the  grand  Jurors."  The 
California  case  is  supported  also  by  the  case 
of  Hight  V.  U.  S.,  1  Morr.  (Iowa)  410,  and 
possibly  In  one  or  two  other  states,  where  it 
does  not  clearly  appear,  however,  a  constitu- 
tional provision  like  our  own  exists.  A  con- 
trary view  is  held  In  Alabama,  Arkansas. 
Colorado,  Floi-ido,  Illinois,  Indiana,  Missis- 
sippi, Nevada,  Ohio,  South  Carolina,  and 
Texas.  In  many.  If  not,  Indeed,  in  all,  of 
those  states,  the  constitution  or  statutes  give 
the  right  to  bail  in  language  very  like  or  en- 
tirely simlkir  to  the  provisions  of  our  consti- 
tution. The  doctrine  announced  In  California 
as  applicable  generally  under  such  a  consti- 
tutional guaranty  is  repudiated,  and  the  view 
is  held  that  the  indictment  furnishes  pre- 
sumptive evidence  only  of  the  guilt  of  the  ac- 
cused, and  does  not  conclusively  establish 
that  the  proof  is  evident,  or  the  presumption 
great.  The  great  weight  of  authority,  there- 
fore, unquestionably  sustains  this  latter  prop- 
osition; and  the  reasoning  upon  which  it  is 
supported  appears  to  us  entirely  sound.  In 
re  Losasso  (Colo.  Sup.)  24  Pac.  1080;  Lunuu 
V.  State,  3  Ind.  293;  Lynch  v.  People.  38  HI. 
494;  Ex  parte  Wray,  30  Miss.  673;  Schmidt 
v.. Simmons  (Ind.  Sup.)  36  N.  E.  510;  State 
V.  Summons,  19  Ohio,  1.30;  Ex  parte  Flnlen, 
20  Nev.  141,  18  Pac.  827;  Ex  imrte  Bryant, 
34  Ala.  270;   Ex  parte  Banks,  28  Ala.  89;   Ex 
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parte  Good,  19  Ark.  410;  Ex  parte  Klttrel,  20 
Ark.  499;  Ex  parte  McAnally,  03  Ala.  495; 
YarborougU  v.  State,  2  Tex.  519;  Street  v. 
State,  43  Miss.  1. 

It  must  be  borne  in  mind  tbat  our  laws  arc 
intended  to  be  framed  upon  the  humane  idea 
tbat  no  man  is  to  be  punished  until  he  has 
been  convicted;  that  an  accused  is  only  con- 
fined in  Jail  before  trial  and  conviction  to  se- 
cure his  presence  at  the  trial,  and,  if  convict- 
ed, that  he  may  be  compelled  to  undergo 
sentence;  that,  however,  If  by  sureties  bis 
presence  can  as  well  be  secured,  it  is  deemed 
wise  and  just  that  lie  shdll,  until  trial  and 
conviction,  be  allowed  his  litterty,  except  in 
capital  offenses,  where  the  proof  is  evident 
or  the  presumption  great,  in  which  cases  it 
is  deemed  that  the  offense  is  so  grave  it  is 
not  safe  to  allow  the  presence  of  the  accused 
to  be  secured  by  bail.  If,  then,  taking  the 
constitution  atone,  an  indictment  found  would 
not  of  itself  preclude  the  right  to  bail  in  cap- 
ital cases,  is  the  statute  prevailing  in  tliat 
respect?  We  have  already  commented  upon 
this  question  to  some  extent.  This  court 
held  In  the  case  of  In  re  Boult»  (Wyo.)  38 
Pac.  875,  that  the  constitutional  right  to 
bail  extended  to  a  person  until  conviction, 
and  not  after.  We  were  then  considering  a 
case  other  than  capital.  So  far  as,  and  In 
the  cases  wherein,  the  right  is  given  by  the 
constitution,  we  think  the  time  during  which 
Inil  is  to  be  allowed  is  the  same  in  all  cases, 
in  capital  as  well  as  other  felonies,  the  only 
difference  being  tliat  in  the  former  the  right 
only  exists  when  the  proof  is  not  evident, 
and  the  presumption  not  great  Until  con- 
viction, then,  under  the  constitution,  all  per- 
sons are  bailable,  without  exception  in  ail 
felonies,  other  than  capital,  with  the  sole  ex- 
ception already  stated  in  capital  cases.  The 
statute  is  not  to  be  construed  as  merely 
providing  that  an  indictment  shall  be  con- 
clusive evidence  of  the  evident  proof  or 
great  presumption.  It  does  not  so  state. 
That  part  is  contained  in  a  proviso,  which  is 
preceded  by  the  provision  similar  to  the  one 
found  in  the  constitution  allowing  bail  in  all 
cases  except  capital,  where  the  proof  is  evi- 
dent, or  the  presumption  great;  but  it  adds: 
"Provided,  that  no  person  shall  be  admitted 
to  bail  after  an  indictment  has  l)een  found 
against  him  charging  a  capital  offense." 
This,  then,  is  an  exception  to  the  preceding 
provision  of  the  statute.  It  unquestionably 
thus  provides  that,  after  indictment  found, 
wlmtever  may  be  the  proof,  whether  evident 
or  not,  wltatever  may  l>e  the  presumption, 
whether  great  or  otherwise,  no  ball  shall  be 
permitted.  This  is  the  construction  which 
we  think  must  be  given  to  the  statute.  It 
most  be  manifest  that  such  a  law  is  restrict- 
ive of  the  constitutional  right.  It  entirely 
disregards,  in  case  of  indictment,  the  only 
exception  to  the  right  to  give  bail  embraced 
in  the  bill  of  rights.  In  our  opinion,  there- 
fore, the  statute,  instead  of  attempting  to 
render  a  certain  fact  conclusive  evidence  of 


the  proof  or  presumption  which  excludes  the 
right  to  furnish  bail,  clearly  denies  ball  un- 
der certain  circumstances  stated.  In  utter 
disregard  of  the  nature  or  effect  of  the  proof 
or  presiltaptlon.  To  this  extent  the  legis- 
lature cannot  go.  Suppose,  however,  we  take 
the  other  view,  viz.  that  the  statute  in  effect 
but  constitutes  the  finding  of  an  indictment 
conclusive  that  the  proof  is  evident  and  the 
presumption  great.  It  is  clearly  within  the 
authority  of  the  legislature  to  say  that  the  in- 
dictment shall  be  taken  as  prima  facie  evi- 
dence of  such  facts.  We  very  sincerely 
question  its  power  to  go  further,  and  make 
it  conclusive  evidence.  We  understand  the 
rule  to  be,  even  with  respect  to  civil  rights, 
that  the  legislature  cannot  make  certain 
facts  conclusive  as  evidence  (Cooley,  Const. 
LIm.  450);  and  much  less.  It  seems  to  us, 
can  It  declare  in  a  criminal  proceeding  that 
a  certain  fact,  such  as  an  Indictment  found, 
shall  be  conclusive  against  the  prisoner  when 
he  seeks  to  obtain  the  benefit  of  a  right 
granted  him  by  the  constitution,  and  prevent 
or  entirely  preclude  him  from  asserting  and 
proving  the  contrary.  As  the  constitution  Is 
supreme,  and  neither  the  legislature  nor  the 
courts  can  disregard  It,  and  as  the  rights 
which  it  guarantiee  to  the  people  were  in- 
tended to  be  and  should  be  upheld,  we  have, 
In  view  of  this  and  all  the  foregoing  consid- 
erations, arrived  at  the  conclusion  that,  not- 
withstanding the  statute,  a  person  charged 
with  a  capital  offense  by  indictment  Is  bail- 
able, unless  the  proof  is  evident,  or  the  pre- 
sumption great. 

Answering  the  questions  submitted  for  our 
decision,  therefore,  we  say:   , 

To  the  first  question:  The  court  can  and 
should  entertain  an  application  for  bail  by  a 
defendant,  after  indictment  found  and  re- 
turned by  a  grand  jury  charging  murder  In 
the  first  degree,  when  such  application  is 
based  upon  the  fact  that  the  proof  of  guilt  is 
not  evident,  and  the  presumption  of  guUt  is 
not  great. 

To  the  second  question :  An  Indictment  Is 
not  cMicluslve  evidence  that  the  proof  of 
guilt  is  evident,  or  the  presumption  great,  in 
an  application  for  bail  in  a  capital  case.  It 
is.  however,  prima  facie  evidence  thereof. 
.  To  the  third,  fourth,  and  fifth  questions: 
In  so  far  as  chapter  23  of  the  Session  Laws 
of  1890  attempts  to  forbid  bail  after  an  in- 
dictment, regardless  of  whether  or  not  the 
proof  is  otherwise  evident,  or  the  presump- 
tion of  guilt  otherwise  great,  it  Is  in  con- 
flict with  section  14  of  article  1  of  the  con- 
stitution; and  in  such  case,  as  stated  in  the 
fifth  question,  if  upon  a  proper  hearing  and 
sufficient  showing  it  appears  that  the  proof 
Is  not  evident,  or  the  presumption  not  great, 
under  the  rules  hereinafter  stated  the  ac- 
cused should  l)e  admitted  to  ball  in  such  sum 
as,  considering  the  gravity  of  the  offense 
cliarged,  will,  in  the  judgment  of  the  court 
or  judge,  procure  his  attendance  and  pres- 
ence for  trIaL 
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The  sixth  question  must  be  ans-wered,  un- 
der our  conclusions  stated  in  this  opinion,  in 
the  a£Brmative,  if,  upon  a  hearing,  the  court 
concludes  that  the  proof  is  not  evident,  and 
the  presumption  is  not  great 

To  the  seventh  question:  Upon  the  facts 
tliereln  stated,  we  give  an  affirmative  an-, 
swer. 

To  the  eighth  question:  The  burden  of 
proof  Is  upon  the  defendant,  and  both  parties 
are  entitled  to  compulsory  process  to  secure 
the  attendance  of  witnesses.  The  method  of 
procedure  will  readily  suggest  itself  to  the 
court  under  the  principles  announced  in  this 
opinion. 

To  the  ninth  and  tenth  questions:  No; 
the  Inquiry  should  not  be  limited  to  deter- 
mining the  probable  degree  of  the  homicide. 
Such  inquiry  may,  and  propMy  should,  in- 
clude the  determination  of  the  evident  char- 
acter of  the  proof,  or  the  strength  of  the 
presumption,  respecting  whether  or  not  the 
defendant  did  the  killing,  or  was  connected 
with  it  as  a  guilty  agent. 

We  think  tliat  tlte  best  rule  in  ultimately 
determlnijag  whether  the  prisoner  should  be 
admitted  to  ball  or  not  is  tliat  ball  should  be 
refused  in  uU  cases  where  a  Judge  would 
sustain  a  conviction  for  murder  in  the  tirst 
degree  If  pronounced  by  a  Jury  on  such  evi- 
dence of  guilt  as  is  exhibited  on  the  hearing 
for  ball,  and  where  the  evidence  is  of  less 
efficacy  to  admit  to  bail.  In  addition,  it 
should  be  said,  the  indictment,  while  not  of 
Itself  conclusive  against  the  right  to  bail, 
may  be  taken  into  consideration  by  the  court, 
together  with  the  evidence  in  determining 
the  question  of  admission  to  ttail.  It  may, 
in  a  doubtful  case,  have  the  effect  of  turn- 
ing the  scale.  It  should  not  be  entirely 
ignored,  but  It  is  a  circumstance,'  like  any 
other,  to  be  taken  into  consideration  for 
whatever  elTect,  in  the  light  of  the  other 
facts,  and  together  with  them.  It  may  have 
upon  the  mind  of  the  court  or  Judge. 

GROESBECK,  C.  J.,  and  CON  AWAY,  J., 

concur. 

(21  Colo.  309) 

BROWN  T.  WILSON  et  al.i 

(Supreme  Court  of  Colorado.     Dec.  6,  1.S04.) 

QuiETixG  Title— Wno  may  Sue— Defective  At- 
tachment Levt— Laches— Notice. 

1.  Where  one  out  of  possession  has  only 
an  ennitnble  title  to  land,  an  action  may  be 
brought  by  him  nsaiiist  one  in  possession  nnder 
a  legal  title,  for  the  purpose  of  trying  the  title. 

2.  The  (rnintoo  of  a  trustee,  wlio  has  pur- 
chased property  at  a  foreolosiire  sale  of  a  trust 
deed  to  secure  bonds,  will  he  estopped  from 
vIniminK  that  nu  exccntion  sale  of  the  property 
as  that  of  the  original  owner,  under  a  judg- 
ment in  attnelirai'iit  which  hecame  a  lien  on  the 
property  prior  to  the  execution  of  the  trust  deed, 
is  void  for  want  of  proper  service  in  the  attach- 
ment suit,  where  the  trustee  and  some  of  the 
bondholders   knew  of  such  irregularity  in  the 

I  Rehearing  allowed,  and  former  judgment 
adhered  to.  May  20,  18i)5. 


service  for  many  years,  without  seekinx  to  avoid 
the  sale,  while  the  purchaser  on  execution  was 
in  possession,  making  improvements,  and  de- 
feuding  suits  involving  the  title. 

3.  Knowledge  of  facts  rendering  an  execu- 
tion sale  void,  obtained  by  an  attorney  while 
acting  professionally  for  the  judgment  creditor, 
cannot  be  imputed  to  one  who  subsequently  be- 
comes a  partner  of  the  attorney  in  the  purchase 
of  the  property. 

Error  to  district  court,  Arapahoe  county. 
Action  by  C.  G.  Brown  against  Alfred  H. 
Wilson  and  others,  for  trespass,  and  to  re- 
move cloud  upon  title.     From  a  judgment  for 
defendants,  plaintiff  brlpgs  error.    Affirmed. 

Two  causes  of  action  are  stated  in  the  com- 
plaint. In  the  first  It  is  alleged  that  on  June 
23,  1883,  plaintiff,  Brown,  was,  and  ever  since 
that  time  has  been,  seised  in  fee,  and  legally 
entitled  to  the  possession  of  certain  mining 
property  in  Park  county.  Cola  This  allega> 
tion  is  followed  by  a  description  of  the  prop- 
erty. Plaintiff  avers  that  while  so  seised  and 
possessed  the  defendants,  without  right  or 
title,  entered  into  possession  of  the  premises, 
and  ousted  and  ejected  plaintiff  therefrom, 
etc.  The  second  cause  of  action  is  in  the  na- 
ture of  a  bill  in  equity  to  remove  a  cloud 
upon  plaintiff's  title  upon  the  premises.  There 
is  no  dispute  upon  the  facts,  wliich,  so  far 
as  the  present  controversy  is  concerned,  may 
be  stated.  In  brief,  as  follows:  The  Great 
West  Mining  Company  was  the  owner  and  in 
possession  of  the  property  on  and  l>efore  Jan- 
uary 18  and  19,  1883,  tiie  property  at  the 
time  being  unpatented  mining  claims.  Upon 
the  dates  mentioned  two  suits  of  attachment 
were  brought  against  the  company,  and  writs 
of  attachment  were  duly  levied  on  its  prop- 
erty, real  and  persontil,  Including  the  prem- 
ises now  in  controversy.  One  of  these  suits 
was  instituted  by  John  T.  Perkins,  and  tbe 
second  by  James  Moynahan.  On  the  15th 
day  of  February,  1883,  and  after  tbe  levy  of 
these  writs  of  attachment,  tbe  Great  West 
Mining  Company  executed  a  deed  of  trust  to 
one  James  M.  Strickler  to  secure  the  pay- 
ment of  a  proposed  issue  of  $1K).000  in  bonds. 
The  bonds  thus  provided  for  were  afterwards 
issued,  and  a  part  theri,(tf  sold.  On  or  about 
tbe  24th  of  April,  following.  Judgments  were 
entered  In  both  the  Perkhis  and  Moynahan 
cases  in  favor  of  the  plaintiffs.  These  Judg- 
ments aggregated  something  over  $3,000.  Ex- 
ecutions having  been  duly  Issued  upon  ttarse 
Judgments,  tbe  property  was  levied  upon  and 
sold  under  such  executions  In  September. 
1883.  At  this  sale  tbe  property  was  bid  in 
by  Gwynn  and  Moynahan,  ^nd  certificates 
of  purchase  were  executed  by  the  sheriff.  At 
this  time  one  Purmort  was  working  the  prop- 
erty as  lessee  of  tbe  Great  West  Mining  Com- 
pany. In  Novcmlier,  18S3,  Purmort  was  en- 
Joined  In  a  suit  by  (iwynn  and  Moynahan. 
The  defendants  in  this  suit  were  tbe  Great 
West  Mining  Company,  as  owners,  and  Pur- 
I  mort,  as  lessee;  and  these  tacts  were  imme- 
diately made  known  to  Kellogg  and  Whita- 
j  ker,  officers  of  tbe  Great  West  Mining  Compa- 
I  ny.    After  this  time  no  work  was  done,  or 
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attempted  to  be  done,  by  the  Great  West 
Mining  Company,  for  some  years.  In  June, 
1884,  sheriff's  deeds  \rere  issued  to  Ovynn 
and  Moynahan,  under  their  puicuase.  r^.o!! 
receiving  these  deeds  the  grantees  took  pos- 
session of  the  property,  as  owners.  They 
continued  in  possession  and  worked  the  same 
until  December,  1884,  when  they  sold  the 
property  to  Alf-ed  H.  and  Randall  W.  Wil- 
son for  the  sum  of  $8,194.  This  amount  was 
paid  by  the  Wilsons,  who  were,  in  turn,  ad- 
mitted into  the  possession  of  the  property. 
In  April,  1885,  the  Wilsons  conveyed  to  tne 
Woodmas  of  Alston  Mining  Company.  There- 
upon this  company  Immediately  entered  Into 
possession  of  the  property,  and  continued  in 
such  possession  to  the  time  of  tne  trial  hi  the 
district  court  of  the  present  action.  About 
this  time  one  Bates  claimed  an  Interest:  in  the 
property,  and  brought  suit  against  the  Wil- 
sons to  eniTorce  his  claim.  In  that  suit  a 
receiver  was  appointed.  Thereafter,  anotner 
suit  was  brought  by  one  Whltaker,  a  holder 
of  some  of  the  bonds  secured  by  the  Strlckler 
trust  deed.  Both  of  these  suits  were  decided  In 
favor  of  the  defendants  in  June,  1886.  After- 
wai-ds  a  similar  suit  was  brought  by  one 
Needham  and  others  in  the  Uhlted  States  cir- 
cuit court  for  the  district  of  Colorado,  with 
like  result  It  also  appears  that  as  early  as 
April,  1882,  the  Great  West  Mining  Company 
became  indebted  to  one  Duncan  McBrlde  in 
the  sum  of  $3,000,  and  to  secure  this  claim 
it  executed  a  note  for  this  amount,  and  se- 
cured the  same  by  deed  of  trust  upon  the 
property  in  controversy;  that  upon  default  in 
tlie  payment  of  this  claim  the  property  was 
sold  under  foreclosure,  and  bid  in  by  Mc- 
Brlde; that  afterwards  the  amount  of  the 
McBride  Judgment  was  paid  by  defendants. 
Among  other  suits  brought  to  set  aside  the 
judgments  and  sales  made  in  the  attachment 
stilts  instituted  by  Perkins  and  Moynahan 
was  one'  by  the  Great  West  Mining  Company 
V.  the  Woodmas  of  Alston  Mining  Company 
et  al.  In  this  suit  a  full  hearing  was  had, 
and  Judgment  rendered  in  favor  of  the  de- 
fendants. This  Judgment  was  reversed  by 
this  court,  and  the  case  remanded.  See  12 
Colo.  46,  20  Pac.  771.  After  this  case  reached 
the  distriet  court  a  change  of  venue  was  tak- 
en to  the  district  court  of  Arapahoe  county, 
and  a  new  trial  had;  the  evidence  taken'  at 
the  previous  trial  being  used,  and  much  new 
evidence  given.  This  trial  i^ulted  in  a  Judg- 
ment in  favor  of  defendants,  and  another  ap- 
peal was  taken  by  the  Great  West  Mining 
Ctompany  to  this  court.  Upon  this  appeal  it 
■was  determined  that  the  Great  West  Mining 
Company  had  been  guilty  of  such  laches  as 
precluded  it  from  maintaining  the  action,  and 
the  Judgment  of  the  district  court  was  ac- 
cordingly affirmed.  See  Great  West  Min.  Co. 
▼.  Woodmas  of  Alston  Min.  Co.,  14  Colo.  90, 
23  Pac.  908.  Upon  th"  two  appeals  in  this 
court  four  written  opinions  were  filed.  In 
these  the  facts  are  fully  set  forth,  and  also 
tiio  law  applicable  to  the  case,  in  its  various 
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phases,  as  then  presented.  Nothing  was  done 
in  the  Needham  Case  during  this  time,  but, 
after  the  final  decision  of  the  Great  West 
Cases,  In  this  court,  that  suit  was  revived, 
and  an  amended  complaint  filed.  To  this 
complaint  a  demurrer  was  Interposed  and  sus- 
tained, and  the  cause  dismissed.  Brown,  the 
plaintiff  in  the  present  action,  derives  his 
title  as  a  purchaser  at  a  sale  made  by  Strlck- 
ler under  a  decree  ot  foreclosure  upon  the 
deed  of  trust  to  the  latter.  He  sets  up  the 
Irregularities  occurring  in  the  Perkins  and 
Moynahan  suits,  and  the  sales  made  there- 
under. The  only  additional  facts  disclosed 
to  this  record  are  tliat,  pursuant  to  the  de- 
cree of  foreclosure,  the  property  was  add  to 
the  plaintiff,  Brown,  for  the  sum  of  $\W, 
and  that,  before  the  bringing  of  this  suit,  pat- 
ents had  been  obtained  by  the  defendants 
from  the  United  States  for  all  the  property  in 
controversy.  The  district  court,  upon,  the 
pleadings  and  evidence,  found  tliat  the  sales 
made  as  a  result  of  the  attachment  suits 
might  have  been  avoided  by  the  Great  West 
Mining  Company,  If  it  had  moved  in  time, 
but  that  this  right  had  been  lost  by  laches; 
that  the  sales- were  not  absolutely  void,  but 
that  the  present  defendants  in  «Tor  had  a  per- 
fect record  title  to  the  property,  as  the  liens 
of  the  attachments  had  priority  over  the  lien 
of  the  Strlckler  trust  deed;  that  no  fraud 
had  been  shown  to  vitiate  defendants'  title. 
The  complaint  was  accordingly  dismissed. 
To  reverse  this  Judgment  the  plaintiff  brings 
the  case  here  upon  error. 

H.  B.  Johnson  and  J.  M.  Washburn,  for 
plaintiff  In  error.  Hugh  Butler,  for  defend- 
ants In  error. 

HATT,  a  J.  The  fee-simple  title  to  the 
property  in  controversy  being  in  the  defend- 
ants, by  pat^it  from  the  United  States  gov- 
ei-nment,  the  plaintiff  cannot  recover  upon 
his  first  cause  of  action  unless  he  succeeds 
in  establishing  the  second.  A  recovery  upon 
the  second  cause  of  action  was  denied  by  the 
district  court  for  the  reason  that  in  the  opin- 
ion of  that  court  a  ilen  was  established 
against  the  prc^erty  by  the  attachment  pro- 
ceedings, having  priority  over  the  Hen  cre- 
ated by  the  trust  deed.  In  this  court  objec- 
tion is  made  to  the  sufficiency  of  the  second 
cause  of  action  upon  the  ground  that  the 
plaintiff,  being  out  of  possession,  cannot 
maintain  the  action,  under  the  Code  provi- 
sion with  reference  to  determining  an  ad- 
verse claim,  estate,  or  interest  in  the  prop- 
erty. It  has  been  held,  however,  by  this 
court,  after  careful  consideration,  that,  where 
one  out  of  possession  can  assert  only  an  eq- 
uitable tiUe,  he  may  have  his  equitable  rem- , 
edy.  Bank  v.  Newton,  13  Colo.  245,  22  Pac. 
444;  Mdloek  v.  Wilson,  19  Colo.  296,  35  Pac. 
632.  In  this  suit,  as  In  the  previous  ones,  It 
Is  urged  by  plaintiff  In  error  that  the  Perkins 
and  Moynahan  Judgments  were  void  because 
there  was  no  proper  service  upon  the  Great 
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.West  Mining  Company.  This  question  was, 
iiowever,  put  at  rest  by  the  last  opinion  filed 
in  the  case.  It  is  there  said:  "As  a  rule,  a 
judgment  of  a  court  of  general  Jurisdiction 
is  not  void  unless  it  appears  from  the  record 
Itself  that  the  court,  in  pronouncing  it,  acted 
without  jurisdiction.  A  judgment  rendered 
without  bringing  the  defendants  Into  court 
is  not  for  this  reason  void,  but  voidable  only, 
unless  the  failure  to  obtain  jurisdiction  over 
them  appears  frcmi  the  record.  That  this 
distinction  has  been  itept  constantly  in  mind 
by  this  court  is  quite  apparent  from  the  qual- 
ification expressed  in  each  instance  in  which 
the  judgments  are  alluded  to  in  the  former 
opinions  of  tills  court  as  being  'absolute  nul- 
lities,' under  certain  conditions.  The  pro- 
ceedings being  regular,  upon  the  record,  the 
judgments  can  only  be  avoided  upon  extra- 
neous evidence."  Great  West  Min.  Co.  v. 
Woodmas  of  Alston  Min.  Co.,  14  Colo.  80, 
103,  104,  23  Pac.  908.  And  it  was  held  that 
plaintiff  had  been  guilty  of  such  laches  as 
precluded  it  from  inti-oducing  such  evidence. 
It  is  to  be  borne  in  mind  that  the  record 
shows  personal  service  in  the  one  case,  and 
appearance  by  attorney  in  tlie  other;  and,  as 
the  same  evidence  upon  the  question  of  the 
character  of  the  judgments  1«  now  before  us 
as  in  the  former  case,  the  conclusion  in  this 
case,  as  in  that,  must  be  that  the  judgments 
are  not  absolutely  void.  This  result  neces- 
sarily follows,  irrespective  of  any  question 
as  to  whether  or  not  the  former  decision  la 
res  adjudlcata  in  this  case. 

lias  the  present  plaintiff  the  right  to  con- 
test these  judgments  rendered  against  his 
grantor,  the  grantor  itself  having  forfeited 
and  lost  the  right  by  reason  of  its  laches? 
In  the  Great  West  Case  the  plaintiff  was 
shown  to  have  had  notice  of  the  fraud  com- 
plained of  fw  a  little  more  than  two  years 
before  instituting  suit,  and  it  was  held,  for 
this  reason,  that  the  courts  should  refuse  re- 
lief. The  laches  that  will  bar  a  recovery  In 
a  particular  case  depend,  to  a  large  extent, 
upon  the  character  and  nature  of  the  circum- 
stances surrounding  the  transaction.  Where 
the  subject-matter  of  the  litigation  is  unpat- 
ented mining  property,  purely  speculative  In 
value,  the  necessity  for  prcmipt  assertion  of 
title  has  always  been  recognized  by  the  Eng- 
lish and  American  courts.  See  Great  West 
Min.  Co.  V.  Woodmas  of  Alston  Min.  Co.,  su- 
pra, and  cases  cited.  In  this  case  both  the 
-  trustee  and  the  bondholders,  as  it  Is  claimed, 
were  chargeable  with  laches,  with  full 
knowledge  of  all  the  facts,  which  should  pre- 
clude a  recovery.  From  the  record  It  ap- 
pears that  one  McBrlde  commenced  a  suit  as 
early  as  18S4  to  subject  the  property  to  his 
claim.  In  that  suit,  Strlckl»,  the  trustee  for 
the  bondholders,  was  made  a  party,  and,  in 
his  answer,  admitted  that  McBrlde  bad  a 
prior  lien,  and  consented  to  a  decree  for 
complainant.  McBrlde  v.  Gwynn,  33  Fed. 
402.  And  this  constitutes  one  of  the  sources 
of  title  nnder  which  defendants  now  bold. 


Nothing  more  was  attempted  by  the  trustee 
until  1892,  when  he  commenced  a  foreclo- 
sure suit  upon  his  trust  deed.  In  this  suit 
he  obtained  a  decree  of  foreclosure,  but,  as 
the  deed  gave  him  power  to  sell,  the  suit  was 
unnecessary.  During  all  these  ycara  the  in- 
terest upon  the  bonds  was  In  default,  and, 
by  the  terms  of  the  trust  deed,  the  trustee 
was  authorized  to  sell  for  any  failure  to  pay 
the  interest  as  it  fell  due,  and  yet  for  eight 
years  he  allowed  the  matter  to  rest.  During 
this  time  the  defendants  defended  many 
suits  involving  the  title  to  the  property,  pro- 
cured patents  from  the  United  States,  and  by 
an  expenditure  made  by  them  and  their 
grantors  the  mine  was  reclaimed  from  its 
worthless  condition,  and  put  upon  a  paying 
basis.  At  one  time  a  block  of  these  bonds  of 
a  par  value  of  $10,000  was  sold  for  about  $3,- 
000,  and  the  money  used  to  prosecute  the 
suit  instituted  by  the  Great  West  Mining 
Company  against  the  Woodmas  of  Alston 
Mining  Company.  The  facts  upon  which 
plaintiff  now  relies  to  impeach  the  judgment 
and  sales  were  well  known  to  all  parties  as 
early  as  1884,  and  in  1880  Whitaker  brought 
suit  on  behalf  of  himself  and  other  bond- 
holders, setting  up  these  facts,  and  made  ap- 
plication for  an  injunction  against  the  de- 
fendants, and  for  the  appointment  of  a  re- 
ceiver. In  these  applications  he  was  defeat- 
ed, and  thereupon  abandoned  the  suit  In 
the  same  year  a  similar  suit  was  brought  by 
William  Needham  and  other  bondholders,  in 
the  circuit  court  of  the  United  States  in  and 
for  the  district  of  Colorado,  against  the  de- 
fendants. 47  Fed.  97.  In  this  suit  the  is- 
suance of  bonds  aggregating  the  sum  of  |50,- 
000  was  alleged  to  have  been  made  by  the 
Great  West  Mining  Company  on  or  about 
the  loth  day  of  February,  1883;  that  the 
same  were  secured  by  trust  deed  upon  the 
property  in  controversy;  that  said  Needham 
and  others  were  the  owners  and  holdera  of 
said  bonds.  It  was  further  alleged  that  the 
judgments  rendered  in  favor  of  Gwynn  and 
Moynahau,  and  the  sales  made  thereunder, 
were  fraudulent  and  void.  The  plaintiffs 
prayed  that  such  judgments  and  sales  be 
declared  fraudulent  and  void,  and  for  an  ac- 
counting. Various  proceedings  were  had  In 
that  suit,  but  the  suit  was  finally  dismissed 
some  time  in  1891.  It  is  alleged,  however, 
that  the  bondholdera  could  not  be  guilty  of 
laches  until  after  the  principal  of  the  bonds 
fell  due,  and  that  laches  cannot  be  Imputed 
to  them  unless  they  failed  to  act  within  a 
reasonable  time  thereafter.  We  do  not  thhik 
this  contention  is  well  founded,  when  ap- 
plied to  the  facts  In  this  case.  Defendants 
have  a  perfect  record  title  to  the  property. 
No  fraud  Is  shown  upon  their  part.  The  ti- 
tle dated  back,  and  took  priority  to  the  issa- 
ance  of  the  bonds  in  question.  As  we  have 
seen,  the  property  conveyed  was  unpatented 
mining  property,  purely  speculative  in  value. 
The  purchasere  made  the  property  valuable, 
as  the  result  of  their  hazard  and  enterprise. 
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and  as  soon  as  the  value  had  been  estab- 
lished their  title  was  contested,  to  an  extent 
that  iB  seldom  paralleled.  For  10  years  they 
have  been  called  upon  to  defend  their  title 
against  a  multitude  of  claimants,  attracted 
by  the  value  given  the  property  as  the  re- 
sult of  the  enterprise  and  expenditure  of  de- 
fendants and  their  grantors,  and  eventually 
procured  patents  to  the  property  from  the 
United  States.  The  litigation  was  notorious, 
and  the  facts  now  relied  upon  must  have 
been  within  the  knowledge  of  all  the  parties. 
Under  these  circumstances.  It  would  be  un- 
just and  Inequitable  to  allow  the  plaintiff  to 
maintain  this  action.  In  the  original  suit 
brought  by  the  Great  West  Mining  Company, 
a  period  of  delay  of  less  than  two  years  was 
held  sufficient  to  bar  a  recovery.  Under  the 
most  favorable  view  of  the  evidence,  the 
plaintiff  in  this  suit  had  been  guilty  of  a  de- 
lay of  six  years,  and,  under  a  view  which 
the  evidence  warrants,  he  has  been  guilty  of 
delay  for  a  much  longer  time.  The  Great 
West  Case  was  cited  with  approval  in  the 
recent  case  of  Johnston  v.  Mining  Co.,  148 
U:  S.  360,  13  Sup.  Ct.  585;  and  in  speaking 
of  the  necessity  of  diligence  in  actions  of 
this  character, '  Involving  the  title  to  mines, 
where  the  property  has  been  developed  and 
its  value  established  by  the  enterprise  of  oth- 
ers, the  court  says:  "Under  such  circum- 
stances, where  property  has  been  developed 
by  the  courage  and  energy  and  at  the  ex- 
pense of  the  defendants,  courts  will  look  with 
disfavor  upon  the  claims  of  those  who  have 
lain  idle  while  awaiting  the  results  of  this 
development,  and  will  require,  not  only  clear 
proof  of  fraud,  but  prompt  assertion  of  plaln- 
tlfTs  rights."  The  delay  that  barred  a  recov- 
ery In  that  case  was  trivial,  compared  with 
that  in  this  case.  In  fact,  a  stronger  case 
for  the  interposition  of  the  doctrine  of  equi- 
table laches  can  seldom  be  found.  The  Judg- 
ment of  the  district  court  will  be  affirmed. 
Affirmed. 

On  Rehearing. 

(May  20,  lSi)5.) 

PEK  CURIAM.  Although  the  argument 
of  senior  counsel  in  this  case  in  support  of 
the  petition  for  rehearing  is  not  character-' 
ized  by  that  courtesy  which  always  snould, 
and,  to  the  credit  of  the  bar  of  this  state  be 
it  said  has,  with  rare  exceptions,  character- 
ized the  conduct  and  arguments  of  members 
of  this  bar,  the  prayer  of  the  petitioner  was 
glinted,  in  order  that  the  court  might  re- 
view the  record  for  the  purpose  of  ascer- 
taining if  any  injustice  had  been  done  plain- 
tiff in  error  by  the  former  opinion  of  this 
court.  The  controversy  over  this  property 
has  been  waged  for  a  period  of  more  than 
10  years,  and  has  been  reviewed  by  this 
court  upon  several  occasions.  To  restate 
the  facts  would  be  a  work  of  supereroga- 
tion. Every  fact  bearing  upon  the  riehts  of 
the  parties  appearing  from  the  pleadings, 
or  which  the  evidence  tends  to  establish, 


will  be  found  stated  In  somfe  one  or  more  of 
the  opinions  or  statements  of  fact  preceding 
the  various  o^dnlons  which  have  been  here- 
tofore announced,  and  we  shall  not  do  more 
than  refer  to  the  cases,  with  the  volumes 
and  pages  where  the  same  may  be  found. 
Gr&it  West  Min.  Co.  v.  Woodmas  of  Al- 
ston Mln.  Co.,  12  Colo.  40,  55,  20  Pac.  771; 
Id.,  14  Colo.  90,  98,  23  Pac.  90S. 

It  is  claimed  for  the  first  time  upon  this 
rehearing  that  the  Wilsons  had  implied  no- 
tice at  the  time  of  their  purchase  of  the  true 
character  of  the  service  In  the  Purmort 
rase,  and  appearance  by  an  unauthorized 
attorney  in  the  Moynahan  case.  The  argu- 
ment in  this  behalf  is  based  upon  hottce  to 
Bates  from  Gwynn,  comnninlcated,  as  It  is 
said,  to  Bates,  in  his  professional  capacity, 
as  attorney;  It  having  been  adjudicated  in 
another  action  that  the  transaction  between 
Bates  and  the  Wilsons  constituted  them 
mining  partners,  with  reference  to  tills  ■ 
property.  This  claim  cannot  be  sustained, 
as  Bates  was  acting  as  attorney  for  Gwynn 
at  the  time  he-  received  notice  of  the  char- 
acter of  the  judgments  and  sales,  and  be- 
fore he  was  engaged  by  the  Wilsons.  If 
it  be  conceded  that  Bates  had  information, 
as  claimed,  there  is  no  evidence  that  he  ever 
communicated  such  Information  to  the  Wil- 
sons, and  it  would  have  been  of  doubtftil 
professional  propriety  on  his  part  to  have 
done  so.  Under  these  circumstances,  notice 
cannot  be  Imputed  to  the  Wilsons.  More- 
over, there  is  nothing  before  this  court  in 
this  case  to  establish  a  partnership  relation 
between  Bates  and  the  Wilsons.  Wade, 
Notice,  i  692;  McConuick  v.  Wheeler,  36 
IIL  114. 

Counsel  contend  that  there  is  an  Irrecon- 
cilable conflict  between  the  following  state- 
ments, the  first  appearing  In  the  opinion  of 
Mr.  Justice  Gerry,  at  page  49  of  12  Colo., 
and  page  771  of  20  Pac,  and  the  other  in 
the  opinion  recently  filed  by  this  court,  to 
wit:  "The  mining  property  described  in  the 
complaint,  and  the  subject-matter  of  this 
suit,  has  been  worked  by  the  appellees,  and 
a  large  amount  of  ore  extracted  therefrom; 
and  they  have  derived.  In  profits,  an  amount 
largely  in  excess  of  the  amount  of  the  judg- 
ments in  question."  "The  purchasers  made 
the  property  valuable,  as  the  result  of  their 
hazard  and  enterprise,  and,  as  soon  as  the 
value  had  been  established  their  title  was 
contested,  to  an  extent  that  is  seldom  par- 
alleled." The  two  statements  are  entirely 
consistent,  and  both  are  supported  by  the 
record.  It  is  undisputed,  and  indisputable, 
by  the  record,  that  the  mines  were  being 
worked  at  a  loss  at  the  time  of  the  attach- 
ment levies.  It  Is  equally  certain  that  after- 
wards they  were  made  valuable.  If  this 
change  was  not  brought  about  by  the  ex- 
penditure and  hazard  of  plaintiffs  and  their 
grantors,  who  did  put  the  properties  upon 
a  paying  basis? 

It  Is  said  that  the  suit  instituted  by  the 
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men  employed  a^  the  mine  was  a  friendly 
suit,  set  on  foot  at  the  instance  of  the  com- 
pany; that  this  suit  was  afterwards  turned 
into  a  hostile  suit;  and  that  the  court  has 
never  alluded  to  this  fact  In  this  state- 
ment, counsel  is  in  error  as  to  the  court. 
£ee  page  93  of  the  opinion  in  14  Colo.,  and 
page  908,  23  Fac.  In  addition  to  what  is 
there  said  as  to  the  effect  of  that  Judgment, 
the  suit  uever  was  other  than  a  hostile  suit, 
the  suggestion  made  by  Kellogg  being  for 
the  puipose  of  giving  the  men  an  oppor- 
tunity to  place  a  first  lien  upon  the  property 
before  Moynahan  could  institute  suit  The 
men  did  commence  suit,  and  caused  an  at- 
tachment to  be  levied  upon  the  proi^erty, 
prior  to  the  lien  of  the  trust  deed,  and  the 
title  secured  under  the  attachment  sales  an- 
tedates that  obtained  by  the  proceedings 
and  sales  under  the  trust  deed.  The  suit 
was  instituted  as  a  hostile  suit  against  the 
company,  and  was  maintained  and  prose- 
cuted to  final  judgment  as  such. 

It  is  claimed  that  under  the  decision  in 
Raynolds  v.  Ray,  12  Colo.  108,  20  Pac.  4, 
no  attachment  lien  was  ever  perfected,  for 
the  reason  that  no  service  was  had  upon  the 
defendant  company  in  either  the  Perkins  or 
Moynahan  suits.  The  record  shows  person- 
al service  la  one  case,  and  appearance  in 
the  other;  and  it  has  been  decided,  as  the 
result  of  protracted  litigation,  that  the  Great 
West  Mining  Company,  by  its  negligence 
and  laches,  lost  its  right  to  Impeach  the 
validity  of  the  Judgments  by  extraneous 
evidence.  Plaintiff  in  error  claims  under 
the  Great  West  title,  and  is  estopped  by 
that  Judgment  Bigelow,  Estop.  587;  Wood 
V.  Seely,  32  N.  Y.  105;  Parker  v.  Crittenden, 
37  Conn.  148<  Bank  v.  Bowen,  80  lU.  541. 
The  Perkins  and  Moynahan  suits  were  insti- 
tuted nearly  a  month  before  the  Strickler 
trust  deed  was  executed.  Strickler  knew  at 
the  time  be  accepted  the  trust  deed  that 
there  were  prior  liens,  by  attachment  upon 
this  property;  and,  if  he  had  information 
that  the  service  was  Incomplete  in  one  or 
both  of  the  cases,  he  knew  that  under  the 
law  the  service  might  be  perfected,  or.  an 
appearance  entered  by  the  defendants,  and 
that  the  same  could  be  followed  by  a  vaUd 
Judgment,  which  would  relate  back  to  the 
levy  of  attachment,  and  convert  the  same 
into  a  valid  lien.  Raynolds  v.  Bay,  supra. 
Aside  from  this,  it  is  shown  that  the  present 
suit  is  being  prosecuted  in  the  interest  of 
Whitaker,  Washburn,  Griffith,  Pomeroy,  and 
others,  who  were  active  in  the  prosecution 
of  the  suits  instituted  for  the  same  purpose 
by  the  Great  West  Mining  Company.  It 
is  fnrtlier  shown  that  the  bonds  secured  by 
the  trust  deed  to  Strickler  were  sold,  in 
part,  at  least  .for  the  purpose  of  procuring 
money  for  the  purpose  of  prosecuting  that 
suit  This  is  shown  by  the  evidence  of  the 
witness  Whitaker,  who,  upon  being  inter- 
rogated as  to  the  reason  why  $10,000  of 
these  bonds  were  sold  for  the  sum  of  $3,- 


000,  said:  "Q.  Par?  A.  Oh,  no;  they  got 
bonds  51  to  90,  Inclusive,  for  three  thousand 
dollars.  As  this  money  was  to  go  into  the 
litigation,  of  course,  we  could  not  sell  them 
at  par."  The  evidence  leaves  no  doubt  that 
Whitaker,  Purmort,  Washburn,  and  Grif- 
fith caused  the  Great  West  suit  to  be  insti- 
tuted, and  that  the  bondholders  who  pur- 
chased after  that  time  purchased  at  a  heavy 
discount  for  the  purpose  of  providing  funds 
for  carrying  on  that  litigation,  and  are,  for 
this  reason,  bound  by  that  Judgment  Hurd 
v.  McClellan,  1  Colo.  App.  327,  29  Pac.  181, 
afllrmed  in  21  Colo.  — ,  40  Paa  445;  1  Herm. 
Estop,  and  Res  Judicata,  §§  150,  186.  As  we 
have  said,  the  title  of  defendants  in  error  re- 
lates back,  and  takes  effect  from  the  time 
of  the  levy  of  the  writs  of  attachment  It 
antedates  the  trust  deed;  hence  the  deci- 
sions that  have  been  cited  to  show  that  the 
record  of  the  trust  deed  is  notice  to  subse- 
quent purchasers  and  Incumbiancera  are  not 
applicable.  And  cases  in  reference  to  forged 
instruments,  like  Meley  v.  Collins,  41  Cat 
663,  are  not  in-  point  for  the  manifest  rea- 
son that  the  title  set  up  by  the  Great  West 
Company  to  the  properties  has  been  con- 
closirely  adjudged  against  that  company. 
In  favor  of  the  Wilsons  and  the  Woodinas 
of  Alston  Mining  Company.  For  these  rea- 
sons, in  addition  to  those  given  upon  the 
former  opinion,  the  Judgment  of  affirmance 
must  be  adhered  to.    Judgment  affirmed. 


(21  Colo.  27!) 
CRAWFORD,  to  Use  of  TAYLOR,  t. 
BROWN. 

(Supreme  Court  of  Colorado.    June  3,  1896.) 

APPEM.iTB    JCBI8DICTION    OF  SCPRBMB    COVRT  — 

Pahol  Inbtruotjonb — CoMMisaioss  roK 
Sale  op  Land. 

1.  Under  Const,  art  6,  f  23.  providing  that 
writs  of  error  shall  lie  from  the  supreme  court 
to  every  final  jndcment  of  the  county  court; 
and  Laws  1801,  p.  121,  (  15,  providing  that  writs 
of  error  from  the  supreme  court  shall  lie  to  re- 
view every  final  judgment  of  the  court  of  ap- 
peals in  cases  which,  under  this  act  might  have 
been  taljen  to  the  supreme  court  in  the  first  in- 
stance,— the  supreme  court  does  not  lose  juris- 
diction to  review  a  final  judgment  of  a  county 
court  because  of  a  review  had  in  the  court  of 
appeals. 

2.  Code,  g  187,  snbd.  6,  providing  that  in- 
Btructions  shall  be  given  in  writing  before  argu- 
ment does  hot  allow  the  giving  of  parol  in- 
structions, though  the  same  be  taken  by  a  stenog- 
rapher, and  afterwards  transcribed,  and  given 
to  the  jury  on  retiring.     29  Pac.  1137,  affirmed. 

3.  Where  a  third  person,  after  agreeing  to 
improve  and  sell  defendant's  lots  and  with  the 
proceeds  pay  for  the  lots,  agreed  to  pay  plaintiff 
a  commission  for  making  the  sale,  defendant  is 
not  liable  for  such  commission. 

Error  to  court  of  appeals. 

Action  by  R.  J.  Crawford,  for  the  use  of 
D.  O.  Taylor,  against  Charles  E.  Brown. 
From  a  Judgment  of  the  court  of  appeals  (20 
Pac.  1137)  reversing  a  Judgment  in  tayov  of 
plaintiff,  the  latter  brings  error.    Affirmed. 
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6.  F.  Dunklee  and  O.  E.  Jackson,  for  plain- 
ti£f  in  error.  D.  G.  Taylor,  pi-o  se.  0.  E. 
&  F.  Harrington,  for  defendant  in  error.. 

UAYT,  0.  J.  This  action  was  commenced 
In  a  Justice's  court  by  Crawford,  the  plaintiff 
In  error,  as  plaiutiS.  'Xbe  trial  to  tlie  Justice 
resulted  in  a  nonsuit.  From  tbis  an  appeal 
was  taken  to  the  county  court  In  the  coun- 
ty court  a  Jury  trial  was  bad,  wblcb  resulted 
in  a  verdict  and  Judgment  in  favor  of  tbe 
.plaintiff,  Crawford,  and  tbe  defendant, 
Brown,  sued  out  a  writ  of  error  from  tbe 
court  of  appeals.  As  tbe  result  of  a  review 
\n  tbat  court,  tbe  Judgment  of  tbe  county 
comt  was  reversed.  See  Brown  v.  Crawford, 
2  Colo.  App.  235,  29  Pac.  1187.  The  case 
comes  bere  by  writ  of  error  to  tbe  Judgment 
of  tbe  court  of  appeals. 

In  tbis  court  a  question  has  been  mooted 
in  reference  to  tbe  JurisdictlcHi  of  tbe  court. 
This  must  be  settled  in  favor  of  our  Jurisdic- 
tion. •  When  tbe  court  of  appeals  was  cre- 
ated the  leglsiatare  was  prevented  from  pass- 
ing, an  entirely  harmonious  act,  so  far  as  Ju- 
risdiction is  concerned,  by  reason  of  the  fol- 
lowing provision  of  the  constitution:  "Writs 
of  error  shall  lie  from  the  supreme  court  to 
every  final  Judgment  of  the  county  court" 
Const  art  6,  §  23.  Under  this  constitutional 
provision  the  legislature  perhaps  had  the 
power  to  provide  tbat  la  cases  taken  from 
tbe  county  court  to  tbe  court  of  appeals,  and 
determined  by  the  latter  court  writs  of  er- 
ror and  appeals  to  tbe  supreme  court  should 
only  lie  as  in  other  cases;  but  we  are  not 
called  upon  to,  and  we  do  not,  pass  upon  tbis 
-question.  It  la  sufficient  for  tbe  purposes  of 
tbis  case  to  say  that  the  legislature  did  not 
thus  limit  the  jurisdiction  of  tbis  court  In 
the  first  section  of  tbe  act  creating  the  court 
of  appeals,  after  fixing  a  limit  upon  the  Ju- 
risdiction of  tbe  supreme  court  it  is  provid- 
«d,  inter  alia,  tbat  the  foregoing  limitation 
should  not  apply  to  writs  ot-  error  to  county 
courts.  Sess.  Laws  1891,  p.  118.  Again,  in 
paragraph  3  of  section  4,  tbe  same  caution  is 
manifested.  It  provides  tbat  tbe  court  of 
appeals  shall  have  Jurisdiction,  not  final, 
where  a  franchise  or  freehold  is  involved, 
or  where  the  construction  of  a  provision  of 
.the  constitution  of  the  state  or  of  the  United 
.  States  is  necessary  to  the  decision  of  the 
case;  also  in  criminal  cases,  or  upon  writs  of 
errcHT  to  the  Judgments  of  county  courts.  To 
put  the  Jurisdiction  of  this  court  beyond  all 
qnestion.  It  is  further  provided  in  section  15 
of  that  act  as  follows:  "Writs  of  error  from, 
or  appeals  to,  tbe  supi-eme  court,  shnll  lie  to 
review  every  final  judgment  of  tbe  court  of 
^appeals  in  cases  which,  under  tbis  act,  might 
have  been  taken  for  review  to  tbe  supreme 
court  in  the  first  instance."  By  the  express 
■terms  of  tbe  ccmstitutioo,  a  review  might 
Jiave  been  had  in  tbis  court  of  the  Judgment 
of  the  county  court  in  the  first  instance,  and 
'It  necessarily  follows  from  the  provision  just 
aaoted  that  such  review  has  not  been  lost  In 


this  case  by  reason  of  the  review  bad  in  tbe 
court  of  appeals. 

The  Judgment  of  the  county  court  was  re- 
versed by  the  court  of  appeals  for  the  reason 
that  tbe  Jury  were  insti'ucted  orally.  Coun- 
sel for  plaintiff  la  error  does  not  question  tbe 
correctness  of  tbe  law  as  laid  down  In  tbe 
opinion  of  the  court  of  appeals,  but  does 
claim  that  tbe  record  does  not  sufficiently 
show  tbat  tbe  charge  was  not  written.  The 
record  in  this  case  shows  affirmatively  that 
before  the  instructions  were  given,  counsel 
for  defendant  objected  to  oral  instructions; 
also  that,  after  the  instructions  were  given, 
the  defendant  especially  excepted,  "because 
the  same  were  given  orally."  The  facts,  as 
they  are  to  be  gathered  from  this  record,  are 
that  the  instructions  were  given  orally  by 
tbe  Judge,  and  taken  down  at  tbe  time  by 
tbe  stenographer.  Tbe  charge  was  short,  and 
iJie  stenographer  extended  the  same  Imme- 
diately, and,  as  so  extended,  they  were  hand- 
ed to  the  Jury  upon  their  retirement  This 
was  not  a  compliance  with  tbe  statute.  See 
Sess.  Laws  1887,  p.  156;  Brown  v.  Craw- 
ford, supra. 

Aside  from  this,  the  Judgment  of  the  coun- 
ty court  is  not  supported  by  the  evidence. 
There  is  no  privity  of  contract  shown  be- 
tween the  defendant  Brown,  and  tbe  plain- 
tiff. The  evidence  shows  tbat  Brown  was 
the  owner  of  two  vacant  lots,  and  that  he 
made  an  arrangement  with  Coe  Bros.,  where- 
by they  were  to  build  two  bouses  on  these 
lots,  and  then  sell  tbe  property,  and  from  tbe 
amount  received  pay  Brown  a  certain  price 
for  his  lots.  After  this  arrangement  was 
made,  and  the  houses  built .  the  evidence 
tends  to  show  that  Coe  Bros,  agreed  to  pay 
Crawford  a  commission  If  he  would  find  a 
purchaser  for  the  lots  so  improved,  or  either 
of  them;  but  Brown  was  not  a  party  to  tbis 
contract  and  is  in  no  way  bound  by  this 
agreement  of  Coe  Bros.  The  Judgment  of' 
the  county  court  should  have  been  for  the 
defendant  and  tbe  judgment  of  tbe  court  of 
appeals  will  be  affirmed.     Affirmed. 


(6  Colo.  App.  181) 
CITIZENS'  COAL  &  COKE  00.  ▼.  STAN- 
LEY.* 
(Court  of  Appeals  of  Colorado.     April  8,  1895.) 
Chattei,  Moktoaob— Description  op  Property 
— Unhbcordbd      MoRTOAOB—NomcB— Conver- 
sion   OP   MORTOAOBD    PBOPBBTT— HSASURE    OF 

1.  A  chattel  mortgage,  payable  one  day  aft- 
er date,  after  enumerating,  as  covered  thereby,  a 
horse  and  wagon,  scales  and  stove,  and  fork  and 
shovel,  used  by  the  mortgagor  in  his  coal  busi- 
ness, stated  on  separate  lines  two  items,  "stock 
on  hand  at  time  of  expiration."  and  "insurance 
on  stock,  etc.,  as  per  policy."  Held,  that  the 
stock  mortgaged  was  that  on  hand  at  the  time 
of  the  expiration  of  the  mortgage,  and  not  that 
on  hand  at  the  time  of  the  expiration  of  the  in- 
surance policy. 

3.  Where  one  takes  a  chattel  mortgage  ex- 


1  Rehearing  denied  June  lOw  1895. 
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pressly  rabject  to  n  prior  nnrecorded  one,  he  la 
charged  with  notice  of  the  contents  of  the  prior 
one,  and  of  the  rights  of  the  mortgagee  therein. 
3.  In  an  action  by  a  mortgagee  for  the  con- 
version of  the  mortgaged  property,  plaintiff's 
damages  ai-e  limited  to  the  amount  due  on  his 
mortgage. 

Appeal  from  Atapaboe  county  court 
Action  by  B.  M.  Stanley  against  the  Citi- 
zens' Coal  &  Coke  Company  for  conversion. 
Judgment  was  rendered  for  plaintiff,  and  de- 
fendant appeals.    Reversed. 

Early  in  December,  1892,  the  appellee,  Stan- 
ley, bought  into  a  business  which  was  then 
being  carried  on  in  the  city  of  Denver  by  W. 
F.  Mitchell.  It  was  a  coal  and  feed  business. 
What  of  stock  was  possessed  by  the  firm  at 
the  time  of  its  organization  is  not  disclosed. 
As  copartners,  Stanley  and  Mitchell  carried 
on  business  until  the  latter  part  of  January, 
18S3,  when,  becoming  mutually  dissatisfied 
with  the  situation,  they  dissolved.  Mitchell 
bought  Stanley  out  for  the  agreed  price  of 
$215.35.  The  odd  money  was  paid  in  casli. 
The  remainder  was  not  then  liquidated.  It 
Is  to  be  falriy  gathered  from  the  record  that 
the  property  subsequently  mortgaged  to  Stan- 
ley was  part  of  the  firm  assets.  Under  the 
terms  of  the  dissolution,  Mitchell  was  to  pay 
Stanley  as  soon  as  he  could  collect  the  out- 
standing bills.  In  this  he  was.  unsuccessful. 
The  cause  is  not  evident.  Shortly  after  Stan- 
ley sold  out,  he  went  down  to  the  office  of 
the  Citizens'  Coal  &  Coke  Company,  the  ap- 
pellant, and  stated  the  dissolution.  It  would 
seem  that  quite  a  bill  was  owing  to  that 
company,  and  when  they  learned  of  the  dis- 
solution they  immediately  called  on  Mitchell 
to  settle.  He  was  unable  to  do  so,  and  they 
insisted  on  a  mortgage  as  security.  The  out- 
come of  the  negotiations  was  the  execution 
and  acknowledgment  on  the  3d  of  February 
of  a  note  for  $200,  due  one  day  after  date, 
and  a  mortgage  on  certain  personal  property, 
due  at  the  same  time,  and  containing  the 
usual  conditions  with  regard  to  possession 
by  the  mortgagror  and  power  of  disposition. 
On  this  fact  much  of  the  appellee's  conten- 
tion hinges.  The  form  of  the  mortgage  Is 
somewhat  peculiar.  It  proceeds  with  eight 
items,  each  separately  stated  In  lines  by 
themselves,  and  covering,  speaking  general- 
ly, the  horse  and.  wagon  and  harness,  scales 
and  stove,  and  fork  and  shovel,  which  con- 
stitute the  subject-matter  of  this  litigation. 
After  these  six  items,  the  mortgage  contains 
apparently  the  following  two  items,  separate- 
ly stated,  and  on  different  lines:  (1)  "Stock 
on  hand  at  time  of  expiration."  (2)  "Insur- 
ance on  stock,  etc.,  as  per  policy  373,117, 
Union  Insurance  Company."  The  only  occa- 
sion to  state  the  form  of  the  mortgage  with 
reference  to  these  last  two  items  Is  to  enable 
U8  to  make  plain  in  the  opinion  the  form 
which  the  argument  takes.  After  this  note 
and  mortgage  had  been  made,  and  griven  to 
tbe  company,  Stanley  insisted  on  being  pro- 
tected In  his  sale  to  Mitchell.  Thereupon 
Mitchdl  made  a  mortgag*  to  Stanley  on  tbe 


first  six  Items  named  In  the  coal  company's 
mortgage,  and  delivered  It  to  Stanley.  It 
was  executed  and  recorded  on  the  8tta,  and 
contained  a  specific  reference  to  the  coal 
coihpany's  mortgage  in  this  form:  "That  the 
same  are  free  from  all  incumbrances  except 
mortgage  to  the  Citizens'  Coal  &  Coke  Com- 
pany." The  coal  company's  mortgage  was 
not  recorded  until  the  7tb  of  February,  a 
day  after  the  record  of  tbe  Stanley  Instm- 
ment  There  was  considerable  controversy 
at  the  trial  respecting  the  proper  construe-, 
tion  of  the  coal  company's  Instrument,  the 
dispute  being  over  the  clause,  "stock  on  hand 
at  the  time  of  expiration."  The  company  at- 
tempted to  prove,  by  way  of  aiding  the  In- 
terpretation of  the  Instrument,  what  occurred 
at  the  time  the  paper  was  signed  and  ac- 
knowledged before  the  notary.  This  evi- 
dence was  excluded.  Both  parties  seem  to 
have  taken  alarm  about  tbe  same  time  re- 
specting the  debt,  and  Stanley  went  up,  as 
he  states,  to  obtain  possession.  He  did  some- 
thing In  that  direction,  but  It  will  not  be  nec- 
essary to  state  tlie  facts  about  It,  for  the  case 
will  turn  on  another  proposition.  While  b< 
was  there,  the  company's  representatives 
came  up,  and  seized  all  the  stuff,  and,  against 
Stanley's  protest,  loaded  it  into  wagons,  and 
carried  It  off.  Thereupon  Stanley  brought 
this  suit  against  them  to  recover  the  value  of 
the  property.  The  note  which  he  produced 
was  for  $200,  and  amounted,  with  its  Inter- 
est, at  the  time  of  the  trial,  to  a  few  cents 
less  than  $208.  He  made  proof  of  the  value 
of  the  articles  taken  which  were  covered  by 
his  security,  and  In  accordance  with  that 
proof  tbe  court  rendered  a  Judgment  against 
the  company  for  $275  and  costs.  Therefrom 
the  comjiany  appealed. 

H.  D.  Ingersoll  and  Ralph  B.  Stevens,  for 
appellant  Thomas  B.  Stuart  and  Charles  A. 
Murray,  for  appellee. 

BISSKLL,  J.  (after  stating  the  facts).  We 
regard  the  Judgment  as  fundamentally  erro- 
neous. Tbe  difficulty  experienced  In  the  In- 
terpretation of  the  mortgage  given  to  the 
company  is  very  plain.  If  the  instrument  be 
so  construed  as  to  operate  as  a  mortgage  on 
tbe  stock  then  owned  and  held  by  Mitchell. 
It  would  necessarily  be  Invalid  under  our 
statute  respecting  chattel  mortgages.  By  a 
long  series  of  decisions  in  tx>th  tbe  appellate 
courts,  such  Instruments,  If  they  purport  to 
cover  stocks  of  goods  of  any  description,  and 
likewise  reserve  to  the  mortgagor  the  power 
of  sale,  are  fraudulent  and  void  as  against 
creditors  or  bona  fide  purchasers  for  value. 
This  law  la  too  well  settied  to  require  discus- 
sion. Two  or  three  very  Ingenious  argu- 
ments are  advanced  by  the  respective  par- 
ties to  support  their  different  theories  con- 
cerning the  pmptT  Intopretation  ot  tbe  tn- 
■tmment  None  of  them  seem  to  us  to  be 
necessarily  correct,  nor  to  accord  with  the 
probable  purpose  of  tbe  parties  as  it  Is  evi- 
denced by  their  agreement.    As  we  view  it, 
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-toe  mortgagor  evidently  Intended  to  transfer 
to  the  company,  as  security  for  bis  debt, 
three  dlfTerent  classes  of  Items.  The  first 
was  personal  property,  about  the  Identity  of 
which  there  can  be  no  dispute.  The  last 
was  an  attempt— whether  it  would  have  been 
successful  In  case  of  a  fire  we  need  not  con- 
sider—to transfer  the  Insurance  which  was 
carried  on  the  property  as  an  additional  se- 
■curity  in  case  It  was  burned  up.  The  other 
item  covered  the  stocit  on  liand.  But  the 
.pivotal  question  still  remains— whether  it  cov- 
-ered  or  attempted  to  cover  the  stock  from 
the  date  of  Its  execution  or  from  some  other 
date.  The  equities  are  manifestly  with  the 
Coal  &  Coke  Company,  for  it  is  fairly  infera- 
ble from  the  evidence  which  Stanley  himself 
gave  tliat  he  was  liable  for  at  least  a  very 
considerable  part  of  the  debt  due  to  the  coal 
company.  He  sold  oat  on  the  24tb  day  of 
.Tanuary,  and  a  good  deal  of  the  Indebtedness 
was  owing  at  that  time.  The  exact  amount, 
of  course,  is  not  made  plain,  since  this  ques- 
tion was  not  of  importance  to  the  issue;  but 
it  is  enough,  if  the  law  Justifies  it,  to  sut>or- 
dinate  his  claims  as  a  retiring  partner  to 
those  of  the  general  creditors.  As  we  read 
the  instrument,  there  was  no  evident  Inten- 
tion on  the  part  of  the  tnortgagor  to  transfer 
or  to  Incumber  by  the  security  the  stock 
which  be  held  when  he  executed  it  Wheth- 
er the  parties  proceeded  with  an  apt  previ- 
sion and  understanding  of  the  law  in  such 
matters,  we  are  not  able  to  apprehend,  but 
to  us  It  appears  to  have  been  the  intention 
to  cover  whatever  stock  might  be  on  hand 
when  the  mortgage  should  mature;  other- 
wise there  Is  no  sense  in  the  last  clause,  and 
there  Is  a  want  of  connection  between  the 
two  phrases.  It  Is  impossible  to  connect 
what  relates  to  the  stock  on  hand  'with  the 
reference  to  the  Insurance  policy.  It  is  in- 
conceivable' that  the  parties  should  have  in- 
tended to  mortgage  the  stock  from  the  date  of 
the  expiration  of  an  instrument  of  insurance, 
when  the  security  Itself  matured  In  24  hours 
after  its  execution.  Neither  can  the  policy 
be  referred  to  for  the  purposes  of  description, 
to  ascertain  what  was  Intended  to  be  cov- 
ered by  the  antecedent  provisions  of  the  mort- 
gage. They  were  plain,  definite,  and  could 
not  be  aided  by  the  policy.  There  is  no  con- 
nection between  the  two  in  the  form  In  which 
they  are  written,  and  they  lack  both  punctu- 
ation and  the  necessary  conjunctions  to  war- 
rant a  joint  construction  of  the  two  clauses. 
We  thus  disagree  with  both  counsel  respect- 
ing this  matter.  It  is  our  conclusion  that 
the  mortgage  on  the  stock  took  effect,  if  at 
all,  only  after  the  maturity  of  the  instrument, 
when,  by  the  terms  of  the  security  itself,  the 
power  of  disposition  by  the  mortgagor  bad 
entirely  ceased.  As  is  usual  in  that  class  of 
mortgages,  the  mortgagor  retained  the  pow^^r 
to  sell  only  during  the  life  of  the  mortgage. 
If  tbe  stock  which  be  owned  at  maturity 
could  then  be  covered  by  the  instrument  as 
It  waa  executed,  It  would  be  uncoupled  with 


tbe  power  of  disposition  which  renders  such 
instruments  invalid  as  against  creditors  or 
bona  fide  purchasers.  We  do  not  undertake 
to  determine  whether  such  a  security  would 
be  valid,  nor  what  the  rights  of  the  parties 
or  of  third  persons  would  be  if  a  conflict 
should  arise  between  them  over  the  stock 
owned  at  maturity.  The  appellee  does  not 
claim  it,  the  mortgagor  is  making  no  contest, 
and  no  other  creditor  asserts  any  right  to  the 
stock.  The  subject-matter  of  this  dispute  is 
tbe  property  which  is  specifically  descril)ed 
as  tbe  "borse  and  wagon,  tbe  scales  and 
stove,  and  the  fork  and  shovel."  All  we 
adjudge  is  that  the  Instrument  does  not  come 
within  the'  purview  of  those  decisions  which 
adjudge  a  security  invalid  which  covers  a 
stock  In  trade,  and  reserves  to  tbe  mortgagor 
the  power  of  disposition.  It  cannot  be  legiti- 
mately contended  that  the  security  might, 
under  some  other  circumstances  than  those 
disclosed  by  the  record,  attach  to  the  stock  of 
goods  before  the  maturity  of  the  note  Tbe  ar- 
gument based  on  the  provision  of  tbe  mort- 
gage which  permits  tbe  holder  to  take  pos- 
session when  he  regards  his  security  as  jeop- 
ardized, or  on  levy  of  an  attachment,  is  un- 
sound. Whatever  force  is  to  be  given  to 
this  claim  as  affecting  goods  actually  cover- 
ed by  tbe  mortgage,  it  cannot  be  invoked  to 
Invalidate  a  security  otherwise  good.  It  took 
effect,  as  to  the  stock  of  goods,  only  on  its 
own  maturity.  Neither  a  levy  nor  a  conclu- 
sion of  insecurity  would  operate  to  mature 
the  note,  however  great  might  be  its  effect  on 
what  was  actually  covered  hy  specification, 
and  as  to  which  ^  right  of  seizure  might  ac- 
crue before  the  note  was  due. 

Having  reached  this  conclusion,  tbe  solu- 
tion of  tJUs  matter  Is  a  very  simple  one. 
When  Stanley  took  his  mortgage,  he  had  ab- 
solute and  specific  notice  of  the  outstanding 
security  held  by  the  Coal  &  Coke  Company. 
It  bad  matured  when  be  received  his  mort- 
gage on  the  6th  of  February,  and  the  fact 
that  it  was  not  recorded  does  not  affect  its 
validity,  nor  deprive  the  company  of  the  pref- 
erential rights  which  they  enjoy  ed,ou  the  elder 
security.  We  attach  no  importance  whatever 
to  the  conversation  between  Stanley  and 
Mitchell  about  the  company's  mortgage,  and 
the  Uncertainty  of  the  Information  according 
to  Stanley's  version  of  his  talk  with  MItchelL 
It  Is  sufilclent  that  his  security  contained  a 
specific  exception  of  tbe  mortgage  to  tbe  Citi- 
zens' Coal  &  Coke  Company.  This  was 
enough  to  put  him  on  inquiry,  and  charge 
him  with  notice  of  all  tbe  information  which 
be  could  have  procured  If  h&  bad  sought 
knowledge  of  the  paper.  He  must  be  taken 
to  have  had  notice  of  its  contents,  of  what  it 
covered,  and  of  the  rights  of  the  company 
thereunder.  The  case  is  clearly  brought  by 
all  the  matters  appearing  In  its  borders* 
within  the  decisions  of  this  court  In  two 
cases,— Harbison  v.  Tufts.  1  Colo.  App.  140^ 
27  Pac.  1014;  Cassldy  j.  Harrelaon,  1  Gobk 
App.  408.  28  Pac  fi2Rb 
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There  Is  anotber  matter  trhich  must  be 
called  to  the  attention  of  the  parties  in  the 
event  of  a  future  prosecution  of  this  litiga- 
tion. This  concerns  the  judf^ment  which  was 
rendered.  Stanley's  total  claim  was  $20S, 
and  yet  he  got  judgment  for  $275.  This  he 
could  not  do,  for,  even  though  he  had  the 
right  to  recover  the  value  of  the  property  by 
reason  of  the  conversion  by  the  company, 
his  right  would  be  limited  to  the  amount  of 
his  own  claim.  This  principle  was  settled 
by  this  court  in  a  recent  case.  Cramer  v. 
Marsh  (Colo.  App.)  38  Pac.  612.  There  was 
some  attempt  at  the  close  of  the  trial  to  inr 
troduce  testimony  of  a  conversation  which 
occurred  between  Mitchell  and  the  notary,  or 
possibly  between  Mitchell,  the  notary,  and  a 
representative  of  the  company,  respecting 
what  was  intended  to  be  covered  by  the  se- 
curity. This  testimony  was  properly  exclud- 
ed. Such  evidence  la  not  admissible.  No 
evidence  to.  contradict  the  terms  of  a  mort- 
gage can  be  introduced.  While  parol  testimony 
may  be  ofTered  to  identify  the  articles  em- 
braced, or  to  interpret  the  meaning  and  ex- 
tent of  the  terms  employed,  it  is  a  generally 
recognized  principle  that  this  evidence  must 
be  consistent  with  the  description.  The  of- 
fer as  made  was  not  brought  within  the  ex- 
ception to  the  rule,  and  it  was  properly  ex- 
cluded. What  has  been  said  disposes  of  all 
necessary  matters,  and  the  Judgment  must 
be  reversed.    Reversed. 


(U  Mont  312) 

COQUARD  T.  WBJINSTEIN. 

(Supreme  Court  of  Montana.  '  Jane  17,  1895.) 

Balb  of  Mini\-o  Stock— Nkolioknce  op  Broker 

— MisuNnEusTANDiNo  or  Tei.bqkah. 

1.  Where,  in  an  action  for  money  paid,  de- 
fondant  pleads  as  set-off  that  plaintiff  should 
have  sold  certain  stock  for  defendant  at  n  cer- 
tain price,  which  plaintiff  denies,  the  burden  of 
proof  is  on  defendant. 

2.  Defendant  telegmphed  plaintiff  in  Octo- 
ber: "Sell,  my  account  500  shares  E.,  at  market 
price.  Wire  price  sold."  Plaintiff  next  day 
wrote  defendant  that  B.  stock  was  dull,  and  im- 
possible to  sell  at  any  reasonable  price,  and  that 
he  would  continue  the  order  till  countermanded. 
Plaintiff  kept  defendant  informed  as  to  the  mar- 
ket till  the  close  of  the  year,  but  received  no 
further  instmetions.  and  the  stock  continued  to 
decline.  Plaintiff  thought  that  defendant's  tel- 
PKrnm  meant  to  sell  at  the  hifchest  market  price 
at  the  date  it  was  received,  and  acted  according- 
ly, while  defendant  contended  that  it  meant  to 
sell  at  the  highest  price  when  the  sale  was  made. 
Jlil'l,  that,  even  if  plaintiff  acted  on  an  errone- 
ous construction  of  the  telegram,  defendant,  by 
his  conduct  discharged  him  from  liability. 

Appeal  from  district  court,  Deer  .Lodge  coun- 
ty;  Frank  H.  Woody,  Judge. 

Action  by  L.  A.  Coquard  against  William 
Welnsteln  for  balance  due  on  stock  purchased 
for  defendant.  Defendant  set  up  a  counter- 
claim. Plaintiff,  at  the  conclusion  of  defend- 
ant's testimony,  moved  for  a  nonsuit,  which 
was  granted,  and  judgment  entered  for  plain- 
tiff.   Defendant  appeals.    Affirmed. 

The  plaintiff  and  respondent,  a  broker  at 


St  Lonls,  Mo.,  on  or  about  .tbe  22d  of  Sep- 
tember, 1891,  purchased  for  the  defendant 
500  shares  of  the  Elizabeth  Mining  0)mpany 
stock,  for  which  he  advanced  $i)62.50.  He 
sues  to  recover  the  money  due  him  for  said 
stock,  alleging  that  no  part  thereof  has  been 
paid,  except  $395,  the  proceeds  of  the  sale  of 
200  shares  of  the  stock  sold  by  plaintiff  for 
defendant,  at  defendant's  request,  leaving  a 
balance  due  of  $567.50.  Plaintiff  also  sues  to 
recover  $3  for  protest  fees  on  a  certain  draft 
upon  defendant  for  the  aforesaid  amount  of 
$567.50,  The  defendant,  for  an  answer,  set 
up  a  counterclaim,  alleging  that  after  the 
purchase  of  tbe  500  Elizabeth  shares,  the  de- 
fendant ordered  plaintiff  to  sell  said  stock  at 
the  highest  market  rate  said  stock  was  selling 
In  St.  Louis;  that  the  highest  market  rate  in 
St.  Louis  at  the  time  the  order  was  made 
was  $1.90  per  share;  that  plaintiff  sold  200 
shares  of  said  stock  at  $2  per  share,  realizhig 
thereon  the  sum  of  $4()0,  and  failed  and  re- 
fused to  sell  the  additional  300  shares  at  said 
market  price;  that  by  reason  of  such  neglect 
and  failure  to  sell  said  300  shares,  defendant 
was  damaged  in  the  sum  of  $(iU0.  Defend- 
ant denied  that  plaintiff  paid  tbe  $3  for  pro- 
test fees,  as  set  forth  In  tbe  complaint.  The 
replication  admits  that  defendant  ordered 
plaintiff  to  sell  the  saiu  stock  at  the  highest 
market  rate  said  stock  was  selling  for  in  St 
Louia.  Plaintiff  admits  that  he  sold  200 
shares  at  $2  per  share,  realizing  $400;  de- 
nies that  be  refused  to  sell  the  said  .SOU  shares 
at  said  market  price  of  $1.90  per  abare;  but 
alleges  that  immedirtely  upon  the  receipt  of 
tbe  order  to  sell  tbe  &ald  500  shares  of  stock, 
plaintiff  offered  the  same  for  ^le  on  open 
market  and  to  individual  buyers,  and  en- 
deavored to  sell  tbe  same,  and  the  whole 
thereof,  at  said  market  price  of  $1.90  per 
share;  that  be  was  unable  to  find  purcIiaserB 
at  the  market  price  for  more  than*  200  shares; 
that  the  market  price  declined,  and  the  said 
price  of  $1.90  per  share  could  not  be  obtained 
upon  tbe  sale  of  said  stock,  the  ne.xt  day  aft- 
«■  plaintiff  received  said  order  for  sale,  and 
that  at  all  times  thereafter  the  market  price 
was  under  the  sum  of  $1.90  i)cr  share,  and 
plaintiff  lias  been  unable  to  s^  said  stock  at 
said  price;  that  plaintiff  has  always  c:ecr- 
cised  due  care  and  diligence  in  attempting 
to  sell  said  stock  at  $1.90  per  share,  offering 
the  same  in  open  market  and  to  purchasers 
generally,  but  has  been  tmable  to  sell  said  300 
shares  at  $1.90  per  share.  The  case  was 
tried  to  the  court  without  a  jury.  At  the 
conclusion  of  defendant's  testimony,  plaintiff 
moved  for  a  nong\iit  This  motion  was  grant- 
ed, and  judgment  entered  for  plaintiff.  De- 
fendant appeals. 

About  October  2,  1891,  the  defendant  tele- 
graphed from  Montana  to  plaintiff,  at  St 
Louis,  as  follows:  "Sell,  for  my  account,  five 
hundred  shares  Elizabeth,  at  market  price. 
Wire  the  price  sold."  Upon  October  3,  1891, 
tbe  plaintiff  wrote  the  defendant,  telling  him 
that  bis  telegram  yns  received  "late  yester- 
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day  aft«  tbe  afternoon  call.  The  stock  was 
extremeiy  dull  yesterday,  and  it  was  Impossi- 
ble to  sell  stock  at  any  reasonable  figure.  I 
wired  yon  to-day  la  substance  that  I  bad 
sold  200  shares  at  $2,  and  trust  to  sell  tbe 
remainder  Monday.  Will  continue  your  or- 
der until  countermanded.  To-day  being  a 
Jewish  holiday,  and,  in  addition,  a  half  hol- 
iday, business  is  remarkably  dull."  Again, 
on  October  9th,  plaintiff  wrote  defendant,  ac- 
knowledging the  receipt  of  defendant's  letter 
of  the  4th  instant,  and  telling  him  that  Eliz- 
abeth was  very  dull,  and  that  500  shares 
sold  that  day  at  $1.90.  On  cross-examina- 
tion defendant  was  asked  if  he  had  not  re- 
ceived communications  from  plaintiff  right 
along,  from  October  3d  until  the  close  of  the 
year  1891,  keeping  him  posted  entirely  as  to 
the  market  price  of  the  Elizabeth  stock,  to 
which  the  defendant  replied:  "Yes,  I  received 
some  letters  telling  me  about  what  that  stock 
wasL  He  [Coquard]  advised  me  continually 
that  the  stock  was  declining  right  along  aft- 
er the  31st  of  October.  I  didn't  give  him  any 
other, or  further  insti-uctlons  or  write  to  him 
concerning  the  sale  of  that  stock.  I  never 
countermanded  or  considered  that  I  owned 
the  stock."  In  response  to  questions  pro- 
pounded by  the  court,  the  defendant  said 
be  "directed  the  plaintiff  to  sell  the  500  shares 
at  whatever  the  market  price  may  be.  He 
sold  200  shares  at  $2  a  share,  and  he  did  not 
sell  the  other  300.  I  lost,  by  reason  of  his 
not  selling  that  there  300  shares  at  the  mar- 
ket price,  the  difference  between  what  he 
could  sell  the  stock  at  then  and  what  it  is 
worth  now.  He  has  got  these  300  shares  of 
stock  that  belonged  to  me.  I  ordered  him  to 
sell  the  stock  at  whatever  he  might  get.  At 
the  time  this  action  was  brought  the  stock 
had  got  down  to  40c." 

The  plalntifTs  motion  for  nonsuit  was  upon 
four  grounds:  (1)  There  is  no  proof  to  sus- 
tain the  allegations  and  counterclaim.  (2) 
There  Is  no  proof  in  support  of  the  allegation 
that  the  highest  market  price  at  the  time  of 
making  said  order  was  |1.90  per  share.  (3) 
There  is  no  proof  that  plaintiff  failed  or  re- 
fused or  could  have  sold  300  shares,  or  any 
part  thereof,  at  fl.90  per  share.  (4)  There  is 
no  proof  of  the  value  of  the  stock  at  the  pres- 
ent time,  or  as  to  damage  defendant  has  sus- 
tained. 

F,  W.  C!ol6  and  H.  R.  WhltehiU;  for  ap- 
pellant. McConuell,  Clayberg  &  Gunn,  for 
respondent 

HUNT,  J.  (after  stating  the  facts).  A  ma- 
jority of  the  court  are  disposed  to  affirm  the 
judgment  of  tbe  district  court  solely  upon 
the  ground  that  the  defendant's  order  for 
the  sale  of  the  stock  was  to  sell  for  $1.90 
per  share,  and  not  to  seU  for  any  other 
lower  price,  and  that  for  failure  of  any  sub- 
stantial proof  tending  to  show  that  plaintiff, 
by  the  exercise  of  reasonable  diligence, 
could  have  sold  the  300  shares  for  said  price 


of  $1.90  per  share,  the  motion  for  a  nonsuit 
was  properly  sustained.  Tbe  answer  of  the 
defendant  expressly  pleads  that  the  highest 
market  price  was  $1.90  per  share,  and  avers 
that  plaintiff  neglected  to  sell  at  said  figure. 
The  replication  admits  that  the  highest  mar- 
ket price  at  the  time  of  the  order  to  sell  was 
as  plaintiff  pleads,  but  says  it  could  not  be 
obtained  after  defendant's  order  to  sell  was 
received,  although  .  plaintiff  tried  to  find 
purchasers  at  that  figure.  These  pleadings 
raised  a  material  issue,  upon  which  the  de-. 
fendant  assumed  tbe  burden  of  proof.  The 
only  direct  evidence  at  all  upon  the  fact 
that  plaintiff  could  have  sold  at  $1.90  per 
share,  is  In  his  letter  of  October  9th,  where- 
in he  says,  "600  shares  sold  to  day  at  $1.90," 
coupled  with  the  admission  that  plaintiff 
was  a  broker  on  the  stock  market  and  fa- 
nrillar  with  stock  quotations. 
'  The  division  of  our  opinions  cotasists  in 
this:  My  learned  assodates  say  that  it  is 
too  strained  an  Inference  to  conclude,  even 
on  a  motion  for  a.  nonsuit  that,  because  a 
broker  knows  of  one  sale  of  stock  at  the 
figure  he  was  directed  to  sell  at  he  could 
have  sold  his  client's  stock  at  an  equally 
high  price,  and  should  be  held  liable  for  not 
doing  so.  They  may  be  correct,  but  upon  a 
motion  for  a  nonsuit  I  think,  under  all  the 
facts  of  this  case,  as  developed  by  the  testi- 
mony and  correspondence,  that  probably  de- 
fendant made  a.  bare  prima  facie  case  of 
n^Iigeuce  on  plaintiff's  part.  We  have 
therefore  determined  to  rest  our  affirmance 
of  the  case  upon  a  ground  on  which  we  are 
thoroughly  in  accord,  namely,  that  even  if 
the  plaintiff  acted  upon  an  eri-oneous  con- 
struction of  the  telegram,  the  defendant, 
by  his  conduct  discharged  plaintiff  from  the 
legal  consequences  of  any  such  misconstruc- 
tion. Tbe  broker  appears  to  have  acted 
honestly  and  in  good  faith  throughout  the 
whole  transaction  between  himself  and  the 
defendant  He  interpreted  defendant's  tele- 
gram to  sell  for  the  highest  market  price  at 
the  date  of  its  receipt,  and  acted  accord- 
ingly. Thereafter  the  stock  fell  in  price. 
Of  this  decline,  and  of  the  market  price,  the 
plaintiff  repeatedly  advised  defendant,  by 
letters,  at  divers  times  between  the  time  of 
defendant's  order  to  sell  up  to  the  close  of 
the  year  1891.  The  defendant  never  again 
advised  him  to  sell,  bnt  knowingly  permit- 
ted him  to  retain  the  'stock,  under  the  be- 
lief that  his  authority  to  sell  was  limited  to 
the  highest  market  price  at  which  it  could 
have  been  disposed  of  at  the  date  of  the 
receipt  of  the  original  order  of  sometime 
previous.  We  therefore  have  a  case  pre- 
sented where  the  defendant  contends  that 
his  telegram  was  a  continuing  order  to  sell, 
without  limitation  as  to  time  or  price,  except 
that  It  be  the  highest  when  sale  was  made, 
while  plaintiff  argues  that  the  order  was  to 
sell  only  for  the  price  paid  at  the  date  of 
tbe  receipt  of  the  telegram,  and  that  he  had 
no  authority  to  take  less,  and  that  he  hon- 
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CBtly  so  construed  its  directions.  The  most 
favorable  view  of  the  telegram,  from  de- 
fendant's standpoint,  is  that  it  was  fairly 
susceptible  of  two  constructions.  Its  am- 
biguities gave  rise  to  this  litigation,  for  the 
plaintiff,  in  good  faith,  acted  upon  one  con- 
struction, while  defendant  has  sued  Urn  up- 
on another.  The  want  of  precision  on  de- 
fendant's part  fixes  the  loss,  if  any,  in  such 
cases,  upon  the  writer  of  the  order,  rather 
than  upon  his  brolier.  Courcler  v.  RItter,  4 
Wash.  0.  C.  549,  Fed.  Cas.  No.  3,282. 

Under  the  facts,  a  further  principle  governs, 
which  may  be  stated  as  follows:  Where  a 
principal  gives  to  his  agent  telegraphic  in- 
gtnictions,  fairly  susceptible  of  two  materially 
different  constructions,  and  the  agent  honest- 
ly acts  upon  an  Interpretation  not  intended 
by  the  principal,  yet  repeatedly  advises  the 
principal. of  bis  acts,  and  the  principal  well 
knows  of  such  acts,  and  of  the  agent's  con- 
struction of  the  telegraphic  Instructions,  but 
does  not  advise  his  agent  of  the  erroneous 
construction  of  the  instructions,  if  loss  occurs 
to  the  principal  by  the  agent's  acts  under  bis 
construction  of  such  instructions,  the  principal 
must  be  held  to  have  accepted  the  agent's 
construction,  and  cannot  afterwards  sue  the 
agent  for  any  loss  which  may  have  occurred 
by  such  acts  of  the  agent  De  Tastett  y. 
Crousillat,  2  Wash.  O.  C.  132,  Fed.  Cas.  No. 
3,828;  Mechem,  Ag.  !§  315,  484,  954;  Story, 
Ag.  §  74;  Vlanna  v.  Barclay,  3  Cow.  281; 
Fogter  V.  Rockwell,  104  Mass.  167;  National 
Bank  of  Commerce  of  Boston  v.  Merchants' 
Nat  Bank  of  Memphis,  91  U.  S.  92;  Long 
v.  Pool.  08  N.  C.  479;  Pickett  v.  Pearsons, 
17  Vt  471;  Oil  Co.  v.  Montague,  65  Iowa, 
67,  21  N.  W.  184.  The  defendant  should 
have  dissented,  during  their  correspondence, 
if  the  plaintiff  had  disregarded  his  instruc- 
tions. Not  having  done  so,  his  assent  to 
the  broker's  act  in  holding  the  stock  must 
be  presumed.    The  Judgment  is  affirmed. 

PEMBEBTON,  0.  J^  and  DB  WITT,  J., 
concur. 

06  Mont.  278) 

STATE  ex  rel.  NORTHWESTERN  NAT. 

BANK  OP  GREAT  FALLS  v.  DICK- 

ERMAN,  County  Treasurer. 

(Supreme  Court  of  Montana.     June  10,  1895.) 

BoRD*  oT  School  Districts— Fbaud  —  Plexdino 

— CONSTlT<trTIONAI,  LiW. 

1.  Under  Comp.  St  div.  5,  $  1951,  providing 
that  bonds  issued  by  a  school  district  shall  be 
signed  by  the  chairman  of  the  board  of  trustees, 
and  shall  be  countersigned  by  the  clerk,  a  war- 
rant drawn  by  the  trustees  on  the  county  treas- 
urer, and  signed  by  the  chairman  and  derk  of 
the  board,  is  sufficient  in  form. 

2.  Where  the  facts  alleged  in  support  of  an 
allegation  of  fraud  are  contradictory  thereof, 
they  are  properly  stricken  out. 

3.  Where  a  school  district  contracted  for  a 
loan  on  bonds  which  were  afterwards  declared 
to  be  void,  it  is  liable  for  money  advanced  in 
good  faith  under  the  contract  which  was  used 
for  school  purposes. 


4.  The"  act  of  February  18,  1895,  providing 
that  money  loaned  on  school  bonds  afterward* 
declared  by  the  supreme  court  to  be  void  may 
be  repaid  out  of  the  proceeds  of  sale  of  subse- 
quent school  bonds,  does  not  conflict  with  Const 
art  13,  §  3,  providing  that  money  borrowed  for 
public  purposes  shall  be  used  only  for  the  pur- 
pose specified  in  the  law  authorizing  the  loan. 

5.  Such  act  does  not  conflict  with  article  15, 
I  13,  providing  that  the  legislature  shall  pass  no 
law  retrospective  in  its  operation,  or  which  im- 
poses on  the  people  a  new  liability  in  respect  to 
transactions  or  considerations  already  paiMed. 

Appeal  from  district  court.  Cascade  coimty: 
0.  H.  Benton,  Judge. 

Application  for  mandamus,  upon  the  rela- 
tion of  Northwestern  National  Bank  of  Great 
Falls,  against  Arthur  E,  Dickerman,  county 
treasurer  of  Cascade  county,  to  compel  do 
fendant  to  pay  a  certain  warrant  Ther(» 
was  a  Judgment  for  the  relator.  Defendant, 
appeals.    Affirmed. 

This  Is  a  proceeding  for  a  writ  of  mandii 
mus.  In  Its  affidavit  the  relator  alleges  tbni 
It  is  the  owner  of  the  following  warrant- 
"No.  2,604.  Great  Palls,  Mont,  April  6th 
1895.  .  The  treasurer  of  Cascade  county,  will: 
pay  fifteen  thousand  eight  hundred  thirty- 
three  and  56/100  dollars  to  Northwestern  Nn 
tlonal  Bank,  or  mrder,  for  moneys  advance '. 
on  H.  S.  Bldg.,  out  of  any  moneys  -in  tlir 
treasury  to  the  credit  of  school  district  No 
1  building  fund.  $15,833.56.  O.  H.  Holmef 
Chairman  of  Trusteea  A.  B.  Canfield,  Clerk 
of  Board  of  Trustees."  It  is  alleged  that  Ii 
presented  said  warrant  to  the  defendant  ami- 
demanded  payment  thereof;  that  said  de- 
mand was  refused;  that,  at  the  time  of  thc 
preseDtatlon  and  demand  of  the  paym^it  of 
said  warrant,  the  defendant  bad  In  bis  cus- 
tody, as  the  treasurer  of  said  county,  ampk- 
funds  available  for  the  payment  thereof. 
The  lower  court  issued  an  alternative  writ  of 
mandamus  on  the  filing  of  the  affidavit  re- 
quiring defendant  to  pay  said  warrant  or 
show  cause  for  not  doing  so.  In  his  answer 
and  return  to  said  writ,  defendant  admits 
that  he  is  the  treasurer  of  said  county:  that 
the  wartant  was  presented,  and  demand  made 
for  the  payment  thereof;  and  that  he  refused 
to  pay  the  same.  He  also  admits  that  be 
bad  sufficient  funds  in  bla  -hands  belonging 
to  said  district  to  pay  the  same.  He  denies, 
however,  that  the  warrant  was  drawn  by  th." 
board  of  trustees  of  said  school  di.strict.  The 
answer  then  sets  up  at  great  length  the  his- 
tory of  the  transactions  between  the  trustees 
of  said  school  district  and  the  relator  herein 
in  reference  to  the  issuing  of  bonds  by  the 
{rustees  of  said  district  for  the  purpose  of 
building  school  houses,  and  purchasing  land 
therefor  in  said  district  and  the  advance- 
ment of  money  by  relator  to  said  trustees  for 
said  purpose  on  said  bonds,  as  well  as  the 
conditional  sale  of  said  bonds  to  the  relator 
by  said  trustees.  From  this  history  it  ap- 
pears that  In  the  year  1894  an  election  was 
had  by  the  electors  in  said  district  upon  tjie 
proposition  to  issue  bonds  in  the  sum  of  980i 
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000,  for  the  purposes  aforesaid.  Bonds  were 
Issued  In  said  Amount,  by  said  district,  lot 
said  purposes.  They  were  advertised  for 
sale.  Bids. were  made.  These  bids  were  all 
rejected.  Thereafter  the  bonds  were  condi- 
tionally sold  to  relator  at  private  sale.  The 
condition  was  that  the  relator  was  to  take  the 
bonds,  provided  the  supreme  court  decided 
the  bonds  to  be  valid.  At  that  time  there 
was  a  doubt  in  the  minds  of  the  trustees  and 
the  relator  as  to  the  validity  of  these  bonds. 
To  determine  this  question,  a  suit  was  com- 
menced by  Jamea  T.  Stanford,  vice  president 
of  the  relator,  against  the  trustees  of  said 
district.  See  State  v.  School  Dist.  No.  1 
(Mont.)  38  Pac.  462,  for  the  facts  and  result 
of  said  suit  Is  this  court.  After  said  condi- 
tional sale  of  said  bonds,  and  before  the 
question  of  their  validity  had  been  deter- 
mined by  the  courts,  the  relator  and  trustees 
entered  into  a  Contract  whereby  rdator  agreed 
to  advance  a  sum  of  money  to  the  trustees, 
not  to  exceed  $20,000,  for  the  purpose  of 
building  a  schoolhouse  In  said  district  While 
these  transactions  between  relator  and  said 
trustees  were  taking  place,  the  trustees  had 
contracted  with  the  McKay  Brothers  for  the 
erection  of  a  high  school  building  in  said 
district,  at  a  cost  of  more  than  $50,000.  Pur- 
suant to  the  contract  to  advance  money  to 
said  tmstees  for  said  purposes,  the  relator 
paid  out  the  sum  mentioned  In  the  warrant 
In  controversy  on  divers  and  sundry  war- 
rants drawn  by  the  trustees  for  labot;  mate- 
rial, etc.,  employed  and  used  In  the  partial 
construction  of  said  high  school  building.  It 
Is  alleged  that  there  were  no  funds  in  the 
treasury  with  which  these  several  warrants 
could  be' paid,  but  that  they  were  assigned 
tx)  the  relator,  and  thereui>on  the  relator  fur- 
nished the  funds  to  the  treasurer  to  meet  and 
pay  them,  In  accordance  with  the  contract 
aforesaid  with  relator  to  advance  money  to 
the  trustees  for  such  purpose.  It  is  alleged 
in  the  answer  that  all  these  transactions  be- 
tween the  relator  and  the  trustees,  as  well 
as  the  building  contract  with  the  McKay 
Brothers,  were  without  authority  of  law  and 
void,  for  the  reason  that  there  were  no  funds 
in  the  treasury  at  the  time  to  meet  and  pay 
for  the  same.  It  Is  also  alleged  that  the 
conditional  private  sale  of  the  bonds  to  relat- 
or, and  all  the  transactions  set  out  in  the 
answer,  were  void,  and' that  relator  had  full 
knowledge  thereof.  It  is  alleged  in  the  an- 
swer that  on  the  27th  day  of  December,  1894, 
and  after  the  date  of  the  transactions  afore- 
said, an  election  was  held  In  said  school  dis- 
trict upon  the  proposition  to  issue  the  bonds 
of  said  district  in  the  amount  of  $90,000,  for 
the  purpose  of  building  one  or  more  school- 
bouses,  etc.;  that  a  majority  of  the  qualified 
electors  of  said  district  voted  in  favor  of 
Issuing  said  bonds;  that  said  bonds  have 
been  issued  and  sold  by  the  trustees,  and  the 
money  for  the  sale  thereof  has  been  paid  to 
the  defendant,  but  the  defendant  claims  that 
this  money  is  not  available  for  the  payment 


of  the  warrant  In  controversy.  The  court 
below,  on  motion  of  relator,  struck  out  all 
of  defendant's  answo',  except  the  denial  that 
the  warrant  In  suit  was  Issued  by  the  board 
of  trustees  of  said  district.  After  hearing 
proof  as  to  the  Issuance  of  the  warrant,  the 
court  entered  Judgment  for  the  relator  that 
a  peremptory  writ  of  mandamus  issue,  and 
tot  costa  From  this  Judgment  the  defend- 
ant appeals. 

A.  J.  Shores,  for  appellant.  B.  P.  Carpen- 
ter and  Lyter  &  Greene,  for  respondent 

PEMBBRTON,  O.  J.  (after  stating  the 
facts).  The  appellant  contends  that  the  war- 
rant in  controversy  is  not  In  legal  form. 
This  contention  is  based  upon  the  fact  that 
the  warrant  Is  signed  by  the  chairman  and 
clerk  of  the  board  of  trustees  of  the  school 
district  In  their  oflSdal  capacity,  and  not  by 
all  or  a  majority  of  the  trustees.  It  Is  not 
disputed  that  the  trustees  properly  audited 
the  claim  for  which  this  warrant  was  Issued. 
For  the  purpose  of  raising  funds,  and  for  the 
Issuing  and  sale  of  bonds  to  raise  funds  for 
the  building  of  schoolhouses,  etc.,  each  school 
district  is  declared  by  the  law  of  this  state  to 
be  a  body  corporate.  Comp.  St  div.  5,  § 
1953.  Throughout  the  school  law  the  trustees 
are  designated  the  "Board  of  School  Trus- 
tees." Section  1951  provides  that,  •  when 
bondd  are  Issued  by  a  school  district,  "they 
shall  bear  the  signature  of  the  chairman  of 
the  board  of  trustees,  and  shall  be  counter- 
signed by  the  clerk."  From  a  consideration 
of  the  school  law  of  the  state,  we  are  of  opin- 
ion that  tlie  warrant  la  In  such  form  as  is 
contemplated  in  such  cases.  We  are  unable 
to  see  that  the  defendant  could  have  been  in 
any  way  liable  to  Injury  by  paying  the  war- 
rant on  account  of  the  form  thereof. 

The  appellant  assigns  as  error  the  order  of 
the  court  striking  out  those  parts  of  his  an- 
swer noted  in  the  statement.  The  portions 
of  the  answer  stricken  out  set  out  with  great 
particularity,  and  at  great  length,  the  entire 
history  of  the  bonds  in  the  sum  of  $80,000, 
Issued  by  the  trustees  of  the  district,  the  sale 
thereof  to  relator,  as  noted  in  the  statement, 
the  contract  of  the  relator  to  advance  money 
to  the  trustees  for  the  purpose  of  bnildhig 
schoolhouses,  the  contract  with  the  builders 
for  the  erection  of  a  schoolhouse,  the  draw- 
ing of  warrants  In  payment  for  labor  and 
material  employed  and  used  in  the  construc- 
tion of  said  schoolhouse,  the  payment  of  said 
warrants  by  the  treasurer  with  funds  ad- 
vanced by  relator,  the  doubts  that  existed  as 
to  the  validity  of  the  bonds,  the  institution 
and  result  of  the  suit  to  test  the  validity 
thereof,  and  the  issuing  of  new  bonds  by 
said  district  in  the  sum  of  $90,000  in  lieu  of 
those  which  were  declared  to  be  invalid.  But 
In  all  this  showing  we  are  unable  to  discover 
any  allegations  of  fact  establishing  or  tend- 
ing to  establish  bad  faith  or  fraud  on  the 
part  of  the  trustees  and  the  relator  in  any 
of  these  transactions.    There  does  not  ap- 
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pear  a  single  allegation  In  the  answer  strick- 
sn  out  that  is  inconsistent  with  good  faith 
and  fair  dealing  between  the  trustees  and  the 
relator.  It  is  true  that  defendant  alleged 
in  his  answer,  which  was  stricken  out,  on 
information  and  belief,  that  relator  procured 
and  Induced  the  trustees  to  seQ  it  these  bonds 
at  private  sale,  for  the  purpose  of  procuring 
them  at  a  less  price  than  other  investors 
would  have  paid  for  the  same  If  valid,  for 
the  purpose  of  defrauding  the  district.  Bui 
this  allegation,  on  information  and  belief, 
must  be  construed  In  the  light  of  the  other 
allegations  in  the  pleadings.  It  Is  not  denied 
that  these  bonds  were  first  advertised  for 
public  sale;  that  the  bids  were  all  rejected, 
as  shown  b7  defendant's  answer.  It  is  fur- 
ther shown  by  the  answer  stricken  out  that 
relator,  in  its  private  bid  for  these  bonds, 
agreed  to  take  them  at  par,  with  sin  added 
premium  of  $6,833.33.  These  allegations  of 
the  answer  are  absolutely  contradictory  of 
and  inc(Hislstent  with  the  allegation  of  fraud 
made  therein  on  information  and  belief.  We 
see  no  error  in  the  action  of  the  court  in  this 
regard. 

The  appellant  contends  that  the  school  dis- 
trict did  not  become  indebted  to  or  liable  to 
repay  the  relator  the  money  advanced  by  it 
to  pay  warrants  issued  for  the  construction 
of  a  school  building  in  said  district  under  the 
contract  entered  into  with  relator.  This  con- 
tention proceeds,  and  ts  sought  to  be  main- 
tained, upon  the  theory  that  the  trustees  had 
no  authority  in  law  to  enter  into  such  con- 
tract with  relator;  that  said  contract  Is  for 
that  reason  void,  and,  being  void,  the  relator 
is  not  entitled  to  recover  the  amount  advanced 
thereunder.  The  doctrine  here  contended  for 
by  appellant  Is  fully  discussed,  and  a  great 
many  authorities  collected,  In  Brown  v.  City 
of  Atchison,  39  Kan.  37, 17  Pac.  465.  In  this 
case  the  court  says:  "From  the  authorities 
we  think  the  following  principle  may  be 
educed:  Where  a  contiact  has  been  entered 
into  in  good  faith  between  a  corporation,  pub- 
lic or  private,  and  an  individual  person,  and 
the  contract  is  void  in  whole  or  in  part,  be- 
cause of  a  want  of  power  on  the  pert  of  the 
corporation  to  make  It  or  enter  into  it  In  the 
manner  in  which  the  corporation  enters  Into 
it,  but  the  contract  Is  not  immoral,  inequiu- 
ble,  or  unjust,  and  the  contract  is  performed 
in  whole  or  In  part  by  and  on  the  part  of  one 
of  the  parties,  and  the  other  party  receives 
benefits  by  reason  of  such  performance  over 
and  above  any  equivalent  rendered  in  return, 
and  tbe.<ie  benefits  are  such  as  one  party  may 
lawfully  render  and  the  other  party  lawfully 
receive,  the  party  receiving  such  benefits  will 
b^  requh-ed  to  do  equity  towards  the  other 
party,  by  eitlier  rescinding  the  contract  and 
placing  the  other  party  in  statu  quo,  or  by  ac- 
counting to  the  other  party  for  all  benefits  re- 
ceived for  which  no  equivalent  has  been  ren- 
dered in  return;  and  all  this. should  be  done 
as  nearly  in  accordance  with  the  terms  of  the 
contract  as  the  law  and  equity  will  permit" 


In  Morawetz  on  Private  Corporations  (section 
689)  this  doctrine  is  thus  stated:  "After  a 
contract  entered  Into- by  a  corporation  has 
been  performed  by  either  of  the  contracting 
parties,  the  fact  that  the  making  of  the  con- 
tract Involved  an  unauthorized  exercise  of  cor- 
porate power  on  the  part  of  the  company  wlU 
not  constitute  a  defense  to  an  action  brought 
by  the  party  having  performed  the  contract 
to  recover  compensation  for  a  breach  of  the 
contract  by  the  other  party."  In  section  721 
the  same  author  says:  "The  general  rule  is 
that,  If  an  agreement  is  legally  void  and  un- 
enforceable by  reason  of  some  statutory  or 
common-law  prohibition,  either  party  to  the 
agreement  who  has  received  anything  from 
the  other  party,  and  has  failed  to  perform  the 
agreement  on  his  part,  must  account  to  the 
latter  for  what  has  been  so  received.  Under 
these  circumstances,  the  courts  will  grant  re- 
lief Irrespective  of  the  invalid  agreement,  un- 
less it  Involves  some  positive  immorality,  or 
there  are  other  reasons  of  public  policy  why 
the  courts  should  refuse  to  grant  any  relief  in 
the  case."  In  Plmental  v.  San  Francisco,  21 
Cal.  352,  the  city  had  received  money  from 
the  unauthorized  sale  of  land,  and  refused 
to  refund  the  same.  In  speaking  of  the  rights 
of  the  purchaser  to  recover  money  paid  for 
said  lands  at  said  void  sales,  Mr.  Chief  Jus- 
tice Field  says:  "This  alleged  want  of  privi- 
ty, as  we  understand  It,  amounts  to  this: 
That  inasmuch  as  the  mayor  and  land  com- 
mittee fbad  no  authority  to  make  the  sale, 
they  had  no  authority  to  pay  the  money 
which  they  received  froui  the  bidders  into  the 
treasury  of  the  city,  and  therefore  no  obliga- 
tloo  can  be  fastened  from  such  unauthorized 
act  upon  the  city.  The  position  thus  restricted 
in  Us  statement  is  undoubtedly  correct  but 
the  facts  of  the  cose  go  beyond  this  state- 
ment They  show  an  appropriatioA  of  the 
proceeds,  and  the  liability  of  the  city  arises 
from  the  use  of  the  moneys  or  her. refusal 
to  refund  them  after  their  receipt  The  city 
is  not  exempted  from  the  common  obliga- 
tion to  do  justice,  which  binds  individuals. 
Such  obligation  rests  upon  all  i>ers6ns,  wheth- 
er natural  or  artificial.  If  the  city  obtain 
the  money  of  another  by  mistake,  or  without 
authority  of  law.  It  Is  her  duty  to  refund  it 
from  this  general  obligation.  If  she  obtain 
other  property,  which  does  not  belong  to  her, 
it  is  her  duty  to  restore  It  or,  if  used,  to  ren- 
der an  equivalent  therefor,  from  the  like  ob- 
ligation. Argent!  v.  San  Francisco,  16  CaL 
282.  The  legal  liability  springs  from  tne 
moral  duty  to  make  restitution;  and  we  do 
not  appreciate  the  morality  which  denies  In 
such  cases  any  rights  to  the  individual  whose 
money  or  other  property  has  been  thus  appro- 
priated. The  law  countenances  no  such  wretch- 
ed ethics.  Its  command  always  Is  to  do  Jus- 
tice." From  these  authorities  it  seems  clear 
that  If,  in  making  the  contract  under  discus- 
sion, the  trustees  exceeded  their  authority, 
still  there  was  created  thereby  a  liability  to 
refund  the  money  advanced  by  relator  under 
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and  In  pursuance  of  said  contract.  TBe  most, 
we  think,  that  can  be  said  In  this  case,  Is  that 
there  was  an  Imperfect  or  defective  attempt  to 
comply  with  the  law  on  the  part  of  the  trus- 
tees In  the  Issuing  of  the  bonds  of  the  dis- 
trict. They  had  the  authority  under  the  law 
to  issue  them  for  the  purpose  for  which  they 
were  issued,  but  failed  to  give  a  sufficient  no- 
tice of  the  purpose  and  conditions  thereof  in 
providing  for  the  election  to  authorize  their 
issuance.  Nor  is  any  bad  faith  or  fraud  al- 
leged in  the  issuance  of  said  tjonds.  If  the 
bonds  had  been  declared  void,  we  think  it 
could  hardly  be  contended  tliat  the  contract 
with  relator  to  advance  money  on  them  as 
security,  for  the  building  of  the  schoolhouse, 
would  have  been  considered  void  for  want  of 
authority  in  the  trustees  to  make  the  same. 
And.  besides,  the  contract,  so  far  as  relator 
Is  concerned,  has  been  fully  executed,  and  we 
think  tlio  doctrine  of  ultra  vires  can  be  iu- 
Toked  with  less  force  here  than  in  cases  of 
executory  contracts.  The  school  district  se- 
cured the  benefit  of  relator's  money  advanced 
In  good  faith;  and  we  think  it  would  be  a 
most  Inequitable  and  unjust  holding  to  say 
that  the  district  assumed  no  liability  on  ac- 
count thereof,  and  that  relator  Is  left  without 
a  remedy,  under  the  circumstances  of  this 
case. 

The  appellant  finally  contends  that  the  re- 
lator is  not  entitled  to  recover  in  the  proceed- 
ing, under  the  provisions  of  an  act  of  the 
legislature,  entitled  "An  act  to  authorize  the 
board  of  school  trustees  of  any  school  dis- 
trict of  Montana  to  repay  from  the  proceeds 
of  the  sale  of  bonds  any  money  heretofore 
loaned  or  advanced  to  it  for  the  erection  of  a 
school  house  or  school  houses  in  such  school 
district,"  approved  February  18.  1895.  This 
act  Is  as  follows:  "Whenever  heretofore 
money  has  been  loaned  or  advanced  to  the 
board  of  school  trustees  of  any  school  dis- 
trict for  the  erection  of  a  school  house  or 
school  houses  therein  by  any  person  or  corpo- 
ration, in  reliance  upon  the  proceeds  of  the 
sales  of  bonds  for  the  payment  of  the  same, 
the  issuance  of  which  bonds  had  been  voted 
for  by  a  majority  of  the  electors  of  such  dis- 
trict, voting  at  an  election  held  for  the  purpose 
of  authorizing  the  issuance  of  the  same  for 
the  erection  of  a  school  bouse  or  school  houses, 
which  said  money  has  been  used  by  such 
board  of  school  trustees  in  the  eirectlon  of  a 
school  house  or  school  houses  In  such  district, 
but  which  bonds  when  issued  have  been  ad- 
Judged  and  held  to  be  void  or  invalid  by  the 
supreme  court  of  the  state,  the  money  so  loan- 
ed or  advanced  may  be  reiiald,  together  with 
Interest  thereon  covering  the  period  for  which 
interest  has  not  been  paid  at  the  rate  specified 
In  said  bonds  so  held  to  be  void;  said  pay- 
ment to  be  made  by  the  board  of  school  trus- 
tees to  the  person  or  corporation  who  or  which 
had  loaned  or  advanced  the  same,  from  the 
proceeds  of  the  sale  of  any  bonds  thereafter 
Issued  for  the  purpose  of  building  one  or  more 
school  houses  in  said  district,  or  for  any  other 


school  purpose."  The  appellant  Insists  that 
this  law  is  in  conflict  with  section  3,  art  13, 
and  section  13,  art.  15,  of  the  constitution  of 
the  state.  Section  3,  art  13,  is  as  follows: 
"All  moneys  borrowed  by,  or  In  behalf  of  the 
state,  or  any  county,  city,  town,  municipality, 
or  other  subdivision  of  the  state,  shall  be  used 
only  for  the  purpose  specified  in  the  law  au- 
thorizing the  loan."  Section  13,  art.  15,  is  as 
follows:  "The  legislative  assembly  shall  pass 
no  law  for  the  benefit  of  a  railroad  or  othei- 
corporation,  or  any  Individual  or  association 
of  individuals,  retrospective  In  Its  operation, 
or  which  imposes  on  the  people  of  any  coun- 
ty or  municipal  subdivision  of  the  state  a  new 
liability  in  respect  to  transactions  or  consid- 
erations already  passed."  We  think  that '  it 
is  clearly  shown  that  the  money  advanced  by 
relator  was  used  "for  the  purpose  specified  in 
the  law  authorizing  the  loan,"  as  required  by 
section  3,  art  13,  of  the  constitution.  The 
law  authorized  the  loan  of  money  for  the  pur^ 
pose  of  building  a  schoolhouse  in  the  district 
The  relator  advanced  the  money  for  that  pur- 
pose on  the  bonds  conditionally  sold  to  It  by 
the  trustees,  and  it  is  not  disputed  that  the 
trustees  used  the  money  for  that  purpose  only.- 
The  appellant  contends  that  the  law  of  Feb- 
ruary 18,  1895,  is  retrospective,  and  Is  there- 
fore within  the  inhibition  of  section  13,  art 
15,  supra.  We  think  this  law  did  not  im- 
pose upon  the  school  district  "a  new  liability 
in  respect  to  transactions  or  considerations 
already  passed,"  such  as  is  prohibited  by  this 
section  of  the  constitution.  We  have  already 
held  that  a  liability  existed  on  the  part  of  the 
district  to  refund  the  money  advanced  by  re- 
lator. This  liability  existed  prior  to  the  pas- 
sage of  the  law  under  discussion.  The  law 
imposed  no  new  liability  or  burden  upon  the 
district  The  law  was  Intended  to  give  a 
remedy,  if  remedy  were  wanting  before  its  en- 
actment. We  think  the  legislature  had  the 
power  to  enact  the  law,  and  that  the  law  does 
not  conflict  with  the  constitution  of  the  state. 
In  New  Orleans  v.  Clai-k,  95  U.  S.  614,  a  case 
Involving  the  constitutionality  of  such  legisla- ' 
tlon,  the  court  says:  "The  constitution  of 
Louisiana  of  1868,  which  provides  tliat  no  re- 
troactive law  shall  be  passed,  does  not  forbid 
such  legislation.  A  law  requiring  a  munici- 
pal corporation  to  pay  a  demand  which  is 
without  legal  obligation,  but  which  is  equita- 
ble and  Just  in  itself,  being  founded  upon  a 
valuable  consideration  received  by  the  corpo- 
ration, is  not  a  retroactive  law;  no  more  than 
an  appropriation  act  providing  for  the  pay- 
ment of  a  pre-existing  claim.  The  constitu- 
tional inhibition  does  not  apply  to  legislation 
recognizing  or  affirming  the  blading  obligation 
of  the  state,  or  of  any  of  Its  subordinate  agen- 
cies, with  respect  to  past  transactions,  it  is 
designed  to  prevent  retrospective  legislation 
Injuriously  affecting  individuals,  and  thus  pro- 
tect vested  rights  from  invasion."  See,  also. 
Bead  V.  City  of  Plaltsmouth,  107  U.  S.  568,  2 
Sup.  Ct  2U8;  Louisiana  v.  Wood,  102  U.  & 
294. 
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We  have  carefully  considered  all  the  assign- 
ments of  error  presented  In  this  case.  We 
have  been  unable  to  discover  any  reason  or 
law  to  support  the  contention  of  the  appellant 
that  relator  is  without  right  or  remedy  in  this 
case.     The  Judgment  of  the  court  is  affirmed. 

DB  WITT  and  HUNT,  JJ.,  concur. 


(11  UUh,  401) 
JONES  V.  NEW  YORK  LIFE  INS.  CO. 
(Supreme  Court  of  Utah.     June  17,  1895.) 
Appealable  Obueks. 
Orders  permitting  parties   to   intervene, 
and  refusing  to  etrilie  out  an  answer  as  ahum, 
are  not  final  orders,  and  therefore  are  not  ap- 
pealable. 

Appeal  from  district  court.  Fourth  district; 
before  Justice  H.  W.  Smith. 

Action  by  Ricy  H.  Jones  against  the  New 
York  Life  Insurance  Company.  From  or- 
ders permitting  B.  H.  Jones  and  another  to 
Intervene,  and  refusing  to  stril^e  out  defend- 
ant's answer,  plaintifT  appeals.    Dismissed. 

R.  H.  Jones,  in  pro.  per.  Franlc  Fierce,  for 
■respondent 

MBRRITT,  C.  J.  Plaintiff  sued  the  defend- 
ant company  to  recover  $1,500  and  interest 
and  costs  upon  an  insurance  policy,  No.  363,- 
L19,  issued  on  the  life  of  Lewis  H.  Jones. 
The  defendant  answered  that  B.  U.  Jones 
and  R.  D.  Jones  each  claimed  said  Insurance 
money  as  administrator  of  Lewis  H.  Jones, 
deceased;  that  it  was  Ignorant  of  the  re- 
spective rights  of  the  said  claimants,  and 
that  it  was  not  in  collusion  with  either  of 
them;  and  aslced  to  be  permitted  to  pay  the 
money  into  court,  and  be  discharged.  Plain- 
tiff moved  to  strike  out  the  affidavit  as  "a 
sham  and  irrelevant  answer,"  and  cited  de- 
fendant Into  court  Upon  the  bearing,  plain- 
tiff being  present  as  his  own  attorney,  the 
court  found  that  the  affidavit  was  sufficient 
to  conform  to  the  provisions  of  section  243 
of  the  Code  of  Civil  Procedure,  and  ordered 
the  defendant  to  pay  the  insurance  money, 
interest,  and  costs  into  court.  Pursuant  to 
this  order,  the  defendant  paid  into  court  the 
sum  of  $1,555,  the  face  of  the  policy  and  in- 
terest, and  $15.50  costs,  and  was  discharged. 
The  affidavit  filed  by  the  defendant  was  en- 
titled "Answer  and  Interpleader,"  but  it  con- 
tained all  the  facts  required  under  section 
1:43  of  the  Code  of  Civil  Procedure.  Defend- 
ant denied  that  any  interest  was  due,  and 
claimed  that  it  should  not  be  charged  with 
the  costs,  but  these  two  claims  were  waived 
by  defendant  in  open  court.  In  presence  of 
plaintiff,  and  no  Issues  were  tendered  by  de- 
fendant. Plaintiff  appeals  only  from  the 
judgment  permitting  B.  H.  Jones  and  R.  D. 
Jones  to  interplead,  and  denying  plaintiff's 
motion  to  strike  out  the  answer  as  sham  and 
iiTclevant  The  appeal  is  not  from  the  order, 
or  that  part  of  the  order  which  discharges 
the  defendant  under  section  828  of  the  Code 


of  ClvlJ  Procedure.  An  appeal  from  an  or- 
der allowing  parties  to  interplead  is  not  al- 
lowed. Neither  Is  an  appeal  from  an  order 
refusing  to  strike  out  an  answer.  They  are 
not  final  Judgments.  There  Is  no  reason 
shown  to  change  the  order  of  the  court  The 
motion  to  dismiss  the  appeal  is  granted. 

BARTCH  and  KING,  JJ.,'  concur. 


(U  Utah,  4M) 
NORTHWESTERN  WHEEL  &  FOUNDRY 
CO.  y.  SALT  LAKE  CITY  COP- 
PER  MANUF'G   CO. 
(Supreme  Court  of  Utah.     Jane  17,  1895.) 
Attacbmsnt  —  MoTioy  to  Vacate  —  Natcbb  op 

ATTACHBD  PBOPERTr. 

On  a  motion  to  vacate  an  attachment, 
the  court  will  not  decide  whether  property  levied 
on  is  personalty,  or  so  affixed  to  realty  as  to  be 
appurtenant  to  it 

Appeal  from  district  court  Salt  Lake  coun- 
ty; before  Justice  S.  A.  Merrltt 

Action  by  the  Northwestern  Wheel  &  Foun- 
dry Company  against  the  Salt  Lake  City 
Copper  Manufacturing  Company  for  money 
due  on  a  contract  An  attachment  levied  on 
property  of  defendant  was,  on  defendant's 
motion,  vacated,  and  plaintiff  appeals.  Re- 
versed. 

Loofbourow  &  Kahn,  for  appellant  Ben- 
nett, Marshall  &  Bradley,  for  respondent 

SMITH,  J.  This  was  an  action  for  money 
due  upon  a  contract,  and  was  commenced  on 
December  1,  1894.  A  writ  of  attachment 
was  regularly  and  properly  issued  and  deliv- 
ered to  the  sheriff  of  Salt  Lake  county  for 
service.  On  the  3d  day  of  December,  1894, 
as  shown  by  his  return,  the  sheriff  levied 
this  writ  upon  one  Corliss  engine,  complete, 
one  Howe  scale,  and  24  ore  cars,  idl  of  which 
the  sheriff,  as  shown  by  his  return,  seized  as 
I)ersonal  property,  and  left  In  charge  of  a 
keeper.  On  January  15,  1895,  the  defendant 
served  on  plaintiff's  attorneys  a  notice  as  fol- 
lows: "You  are  hereby  notified  that  upon 
the  records  and  files  herein,  and  upon  the 
affidavit  of  John  W.  Flintham,  copy  of  which 
is  herewith  served  upon  you,  and  upon  other 
affidavits  to  be  hereafter  prepared  and  serv- 
ed, and  upon  oral  testimony  to  be  introduced 
at  the  hearing,  the  defendant  will,  on  Satur- 
day, January  26,  1895,  at  10  o'clock  a.  m.  of 
that  day,  or  as  soon  thereafter  as  counsel  can 
be  heard,  move  the  court  to  dismiss  the  at- 
tachment of  the  property  made  herein,  and 
to  release  all  property  attached  from  the  op- 
eration and  effect  of  the  levy  or  attemnted 
levy  made  under  the  writ  of  attachment  is- 
sued herein  on  December  I,  1804."  This  mo- 
tion came  on  for  hearing  on  March  9,  1805. 
and  the  attorneys  of  the  plaintiff  appeared, 
and  objected  to  the  court  taking  testimony,  or 
making  any  order  In  the  premises,  for  the 
reason  that  the  court  had  no  Jurisdiction  to 
hear  the  matters  raised  by  the  motion,  and 
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for  the  reasoi  that  the  motion  -did  not  come 
within  any  statutory  ground  authorizing  the 
discharge  of  attached  property  upon  motion. 
The  court  overruled  the  objections,  and  pro- 
ceeded to  hear  the  motion,  to  which  plaintiff 
excepted,  and,  after  hearing,  made  the  follow- 
ing order,  after  reciting  the  history  of  the 
proceeding:  "That  of  the  property  described 
In  said  return  the  one  Howe  scale,  United 
States  standard,  the  twenty-four  new  eight- 
een-inch  ore  cars,  and  the  one  Corliss  engine 
complete,  were  fixtures,  at  the  time  of  said 
levy,  attached  to  and  appurtenant  to  the  real 
estate  belonging  to  said  defendant  company 
on  said  date,  and  were  not  subject  to  attach-' 
ment  as  personal  property,  and  therefore  the 
said  levy  of  said  writ  of  attachment  on  said 
property  above  described  be,  and  the  same  is 
hereby,  discharged,  and  vacated."  To  this  or- 
der plaintiff  duly  excepted.  There  are  no 
findings  of  fact  other  than  such  as  are  Includ- 
ed in  this  order. 

An  examination  of  the  ^idence  shows  that 
the  property  attached  was  machinery  and  ap- 
pliances Intended  to  be  used  in  the  construc- 
tion of  a  certain  copper  refinery  in  course  of 
erection  at  Salt  Lake  City;  that  this  attach- 
ed property  bad  been  shipped  to  and  unloaded 
on  the  premises  of  the  defendant,  but  no  part 
of  It  had  been  put  in  place,  and  it  was  prac- 
tically all  of  it  In  the  boxes  and  shipping 
cases,  just  as  it  was  unloaded  from  the  cars. 
We  do  not  deem  it  necessary  or  proper  In  this 
case  to  give  our  own  opinion  as  to  whether 
property  so  situated  had  become  a  part  of  the 
real  estate  or  not,  because  we  are  clearly  of 
opinion  that  such  a  question  cannot  properly 
be  determined  upon  motion,  as  was  done  in 
this  case.  There  was  no  objection  to  the  writ 
of  attachment,  or  the  bond  and  affidavit  upon 
which  it  issued.  The  whole  controversy  was 
that  the  sheriff  had  seized  as  personal  prop- 
erty certain  machinery  which  the  defendant 
claimed  was  real  estate;  and,  as  we  have 
seen,  the  court,  taking  the  defendant's  view 
of  the  matter,  dh-ected  that  the  levy  be  dis- 
charged. We  know  of  no  authority  for  the 
court  or  judge  to  direct  the  sheriff  or  other 
ministerial  officer  how  to  make  his  levy,  or 
what  property  he  should  levy  upon.  If  the 
court  can  lawfully  give  such  direction,  who 
would  be  responsible  for  a  wrongful  levy, 
or  a  wrongful  failure  or  refusal  to  levy?  The 
court  could  not  ordinarily  be  held  responsible 
for  It,  for,  If  lawful,  it  is  the  exercise  of  a 
Judicial  power.  The  sheriff  certahily  ought 
not  to  be  responsible,  for  he  would  be  acting 
in  obedience  to  the  commands  of  the  court. 
We  are  clearly  of  opinion  that  questions  of  the 
character  raised  by  this  motion  can  only  be 
tried  In  an  action  duly  Instituted,  where'  the 
parties,  by  appropriate  pleadings,  may  tender 
Issues  of  fact,  and.  upon  which  a  trial  may  be 
had,  findings  made,  or  verdict  rendered,  as 
the  case  may  require.  This  motion,- and  all 
motions  of  like  character,  are  usually  deter- 
mined largely  upon  affidavits,  without  oppor- 
tunity   for    cross-examinatioQ.     We    cannot 


give  onr  consent  to  «nch  a  practice,  and  we 
find  no  warrant  for  such  practice  In  ilx  Code 
of  Civil  Procedure.  We  hold  that  section 
8026,  vol.  2,  Comp.  Laws,  does  not  authorize 
It  Nor  is  the  authority  for  it  to  be  found  in 
that  somewhat  hazy  field  of  Jurisprudence 
known  as  the  "Inherent  power  of  the  court.'.' 
In  coming  to  this  conclusion,  we  are  not  with- 
out authority  to  support  us.  See  Mason  v. 
LieuaUen  (Idaho)  39  Pac.  U17. 

Some  question  was  made  on  the  argument 
to  the  effect  that  the  sheriff,  having  left  the 
property  on  the  premises  for  an  unreasonable 
length  of  time  after  levy,  had  made  himself 
a  trespasser.  If  the  defendant  in  good  faith 
makes  this  claim,  it  should  sue  the  sheriff  as 
a  trespasser,  and  then  a  Jury,  after  bearing 
the  evidence,  and  under  instruction  as  to  the 
law,  will  give  redress,  if  defendant  Is  entitled 
to  It  We  think  the  order  discharging  the 
levy  of  the  attachment  should  be,  and  It  Is 
hereby,  reverse<l,  and  set  aside,  and  this  cause 
Is  remanded,  with  directions  to  the  court  be- 
low to  fully  reinstate  the  attachment;  the  ap- 
pellant  to  recover  the  costs  of  this  appeal. 

BARTCB  and  KINO,  JJ.,  concur. 


CU  Utah,  411 1 
PEOPLE  v.  PARRELL. 
(Supreme  Court  of  Utah.     June  14,  1S95.) 
Criminal  Law— Apheal/— Review— Evidenck. 

1.  Assignments  of  error  in  the  abstract  not 
supported  by  any  exception  in  the  transcript, 
will  not  be  considered  on  appeal. 

2.  Where,  on  a  criminal  trial,  defendant'))' 
counsel  waived  any  objection  he  had  made  to 
evidence  admitted,  the  appellate  court  will  not 
pass  on  the  admissibility  of  such  evidence. 

3.  On  the  separate  trial  of  one  of  two  who 
had  been  indicted  together  for  larceny,  it  is  fa- 
tal error  to  admit  against  the  one  on  trial  thi-^ 
acts  and  statements  of  the  other,  made  after- 
the  crime  had  been  completely  committed. 

Appeal  from  district  court.  Fourth  district ; 
before  Justice  Miner. 

Hyrum  Farrell  was  convicted  of  steaiiii;.': 
cattle,  and  appeals.     Reversed. 

L.  R.  Rhodes,  for  appellant  J.  W.  Jud<l. 
U.  S.  Atty.,  for  the  People. 

SMITH,  J.  The  defendant  was  lndIcto(T 
and  ti-led  for  stealing  certain  cattle  of  oui- 
John  Carver.  The  defendant  was  fouii<! 
guilty  and  sentenced  to  a  term  of  imprison 
ment  In  the  penitentiary.  Prom^  this  Judj; 
ment  he  appeals. 

Many  errors  are  assigned.  Several  assign 
ments  of  error  are  made  In  the  abstract  thnt 
are  not  supported  by  any  exception  in  the 
transcript,  and  those,  of  course,  cannot  be 
considered  by  us.  The  following  matters 
however  are  fairly  presented  by  the  reconl 
and  are  relied  on  here:  (1)  A  wltneea  namct: 
Clark  was  permitted  to  testify  to  the  loss  of 
certain  cattle  claimed  to  have  been  stolen  on 
the  same  night  that  Carver's  cattle  were 
stolen.    Clark  and  Carver  lived  In  the  sanx' 
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Tldnlty.  The  defendant  had  been  tried  and 
acuultted  upon  the  charge  of  stealing  Clark's 
cattle.  Under  these  circumstances  he  object- 
ed to  the  reception  of  any  testimony  relative 
to  the  ioas  or  theft  of  Clark's  cattle.  His  ob- 
jection was  overruled,  and  he  excepted.  (2) 
The  second  error  relied  on  is  that  the  court 
received  the  evidence  of  the  witnesses  Clark 
and  Belnap  to  the  effect  that,  after  the  cattle 
had  been  stolen  'and  killed,  according  to  the 
theory  of  the  prosecution,  one  John  Farrell, 
a  brother  of  the  defendant,  and  in  the  ab- 
sence of  defendant,  made  certain  statements 
to  these  witnesses,  Clark  and  Beluap,  and 
took  them  and  showed  them  certain  hides  of 
cattle  recently  butchered,  among  which,  John 
Farrell  claimed,  were  the  hides  of  the  stolen 
cattle,  and  among  which  Clark  found  the 
hides  of  the  cattle,  that  he  himself  had  lost, 
and  for  the  stealing  of  which  the  defendant 
had  just  been  tried  and  acquitted.  (3)  The 
third  error  assigned  Is  that  the  court  permit- 
ted the  witness  Engold  to  testify  to  certain 
statements  made  by  John  Farrell,  in  the  ab- 
sence of  defendant,  on  the  night  the  cattle 
were  stolen.  Several  other  errors  are  as- 
signed in  the  brief  and  abstract,  and  were 
urged  in  the  oral  argument,  including  some 
objections  to  the  instructions  given.  We  have 
looked  Into  the  transcript  and  find  no  objec- 
tion was  made  or  exception  taken  at  the  trial. 
The  assignment  here  appears  to  be  an  after- 
thought, and,  as  we  have  before  stated,  will 
not  be  consiiiercd  by  us. 

As  to  the  first  error  assigned,  which  we 
have  stated  above,  the  district  attorney  con- 
cedes that  it  is  not  competent,  ordinarily,  to 
prove  a  separate  larceny  than  that  charged 
in  the  indictment,  in  order  to  secure  a  convic- 
tion, but  claims  in  this  case  that  the  objection 
of  defendant  to  Clark's  testimony  was  sus- 
tained, and  no  en-or  was  committed  In  the  re- 
spect alleged.  We  have  carefully  looked  Into 
the  transcript,  and  we  find  the  following  pro- 
ceedings took  place:  The  witness  Clark  was  a 
witness  called  by  the  prosecution.  After 
stating  his  place  of  residence,  he  was  asked 
to  testify  as  to  the  theft  of  certain  cattle  of 
his  own,  alleged  to  have  been  stolen  on  the 
same  night  that  Carver's  cattle  were  stolen. 
This  testimony  was  objected  to  for  the  rea- 
son that  defendant  had  already  been  tried  for 
stealing  these  cattle  belonging  to  Clark,  and 
afquitted.  The  court,  after  a  long  colloquy 
with  counsel.  In  which  he  intimated  that  the 
testimony  might  be  received,  but  did  not 
squarely  rule  on  the  objection,  was  interrupt- 
ed by  counsel  for  defendant  with  the  follow- 
ing statement:  "1  am  perfectly  willing  that 
It  [speaking  of  Clark's  testimony]  shall  go  In, 
with  this  understanding:  that  there  shall  be 
no  Inference  drawn  In  any  manner  from  the 
transaction,  and  this  jury  shall  be  informed 
that  this  man  has  been  honorably  acquitted 
of  any  charge  of  stealing  these  cattle."  There- 
upon the  evidence  was  received,  and  the  Jury 
at  the  time  was  Instructed  by  the  court  as 
follows:    "The  Jury  are  Instructed  that  the 


testimony  of  this  larceny,  or  supposed  lar- 
ceny, from  Clark  is  no  evidence  in  this  case^ 
and  the  Jury  have  no  right  to  consider  it  as 
a  distinct  act  of  larceny."  We  are  of  opin- 
ion that  this  action  of  the  defendant  fully 
waived  any  objection  he  had  made  to  this 
testimony,  and  relieves  us  from  any  duty  to 
determine  whether  the  evidence  was  admis- 
sible or  not 

The  second  error  stated  above,  and  which 
embraces  two  or  three  assignments  in  the 
transcript,  is  more  serious.  It  involves  the 
question  whether  or  not,  when  two  or  more 
persons  are  indicted  together,  as  the  defend- 
ant and  John  Farrell  were  in  this  case,  upon 
the  separate  trial  of  one,  the  prosecution  may 
prove  the  acts  and  statements  of  the  other, 
made  after  the  crime  has  been  fully  and  com- 
pletely committed.  Admitting,  for  the  sake 
of  argument,  that  there  was  sufficient  evi- 
dence of  a  conspiracy  or  Joint  intention  to 
commit  a  crime  to  go  to  the  Jury,  still  are 
the  acts  and  stateipents  of  one  conspirator 
admissible  against  the  other,  when  made  in 
his  absence,  and  after  the  criminal  enterprise 
bad  completely  terminated?  The  evidence, 
In  brief,  was  that  on  Sunday  night  the  cattle 
were  stolon;  that  they  were  driven  to  Ogden, 
a  distance  of  14  miles.  There  was  a  conflict 
in  the  evidence  as  to  whether  defendant  had 
anything  at  all  to  do  with  driving  them,  but 
certain  it  is  that  the  last  10  or  12  miles  of 
the  distance  he  did  not.  They  were  driven 
to  John  Farrell's  slaughterhouse.  On  Mon- 
day they  were  butchered  by  an  employe  of 
John  Farrell,  and  the  meat  was  sold  by  John 
Farrell.  On  Monday  or  Tuesday  either  John 
Farrell  or  an  employ^  of  his  tobk  the  hides 
and  hid  them  in  the  brush.  On  Wednesday 
the  sheriff,  Belnap,  and  Clark,  went  to  John 
Farrell  In  Ogden,  and  in  the  absence  of  de- 
fendant, and,  after  informing  him  that  the 
cattle  had  been  stolen,  demanded  to  know 
where  the  hides  were.  John  Farrell  then 
took  the  witnesses  up  the  river  to  where  the 
hides  wei-e  concealed,  and  produced  them, 
and  they  were  delivered  to  the  sberifT.  Some 
time  afterwards,  one  Engold,  who  was  also 
charged  to  have  been  connected  with  the 
crime  with  defendant,  took  the  sheriff  and 
pointed  out  where  certain  earmarks  and 
brands  were  concealed.  It  was  shown  that 
the  brands  fiad  been  cut  ont  of  the  hides 
that  John  Farrell  had  produced  to  the  sher- 
iff. The  defendant  was  not  present  and 
knew  nothing  of  this  circumstance.  Without 
copying  the  record,  we  may  say  that  the 
whole  of  the  testimony  was  objected  to.  The 
trial  court  ruled  that  all  that  John  Farrdl 
and  Engold  did  after  the  offense  was  com- 
plete might  be  received  In  evidence,  but  fidl- 
ed  to  rule  on  the  question  whether  what  they 
said  at  the  same  time  was  competent  But, 
although  repeated  objections  were  made,  thp 
substance  of  even  their  statements  was  got- 
ten before  the  Jury.  It  is  claimed  by  the  at- 
torney for  the  people  that  very  much  of  this 
testimony  came  In  without  objection  from  de- 
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fendant,  and  Uiat  tbe  qneatlons  objected  to 
were  not  of  tbemaelves  specially  injurious, 
also  that  some  of  tbe  testluionf  received  over 
tbe  objection  was  afterwards  stricken  out. 
We  have  carefully  read  tbe  transcript  in  tbla 
case,  and  take  this  occasion  to  remark  that 
tbe  abstracts  filed  are  remarkable  chiefly  for 
Inaccuracy,  and  that  tbe  transcript,  if  cor- 
rect, discloses  that  the  court  failed  to  rule  on 
at  least  half  of  tbe  objections  made,  and  we 
incline  to  think  there  must  be  omissions  in 
it  But  we  must  pass  on  It  as  we  find  it. 
Tbe  transcript  discloses  that  tbe  defendant 
aptly  objected  to  all  testimony  as  to  tbe 
words  and  acts  of  tbe  parties  who  were 
clmrged  to  be  confederates  with  blm,  said 
and  done  after  the  alleged  crime  was  com- 
plete. Notwithstanding  all  these  objections, 
and  many  of  them  were  sustained,  still  all  of 
.  the  testimony  as  to  what  these  confederates 
did  after  tbe  crime  was  complete  was  finally 
received.  Much  of  the  substance  of  what 
they  said  was  also  gotten  before  tbe  Jury,  al- 
though In  every  instance  the  literal  conversa- 
tions were  excluded,  and  the  court  finally 
squarely  ruled  that  what  the  alleged  confed- 
erates did  after  the  crime  was  complete 
could  be  received,  but  the  admissibility  of 
what  tbey  said  was  not  ruled  upon.  There  is 
no  serious  conflict  In  the  autboiities  upon 
this  question.  Mr.  Wharton,  in  his  work  on 
Criminal  Evidence  (section  699,  9th  Ed.),  lays 
down  the  rule  in  this  language:  "When  tbe 
common  enterprise  Is  at  an  end,  whether  by 
accomplishment  or  abandonment,  no  one  of 
the  conspirators  is  permitted,  by  any  subse- 
quent act  or  declaration  of  his  own,  to  affect 
the  others."  And  again,  at  section  700,  the 
same  author  says:  "It  makes  no  difference 
as  to  tbe  admissibility  of  ttie  act  or  declara- 
tion of  a  conspirator  against  a  defendant, 
whether  tbe  former  be  indicted  or  not,  or 
tried  or  not,  with  tbe  latter;  for  the  making 
one  a  codefendant  does  not  make  bis  acts  or 
declarations  any  more  evidence  against  an- 
other than  they  were  before."  We  do  not 
deem  It  necessary  to  multiply  authorities  up- 
on this  question.  We  have  examined  several 
of  the  many  cited  in  note  1,  p.  600,  and  note 
3,  p.  601,  Whart  Gr.  Bv.  (9tb  Ed.),  and  find 
them  directly  in  point,  and  we  know  of  no 
case  holding  to  tbe  contrary  rule.  Tbe  dis- 
trict attorney  has  cited  none.  It  will  be  ob- 
served that  the  rule  prohibits  evidence  of 
both  tbe  acts  and  declarations.  It  is  claimed 
by  tbe  district  attorney  that  the  defendant's 
counsel  waived  objection  to  this  testimony. 
We  have  carefully  examined  the  colloquy  be- 
tween tbe  court  and  counsel  on  both  sides, 
found  in  tbe  transcript,  which  Is  relied  on  to 
furnish  this  waiver.  It  Is  quite  lengtliy,  and 
we  will  not  repeat  it  In  this  opinion.  The 
substance  of  it  was  that  the  defendant  ob- 
jected to  the  testimony  as  to  the  production 
of  tbe  bides  by  John  Farrell.  The  objection 
was  argued  by  counsel.  Tbe  district  attor- 
ney claimed  that  It  was  admissible  on  one 
gronnd.    The  court  ruled  It  was  admissible 
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on  another.  After  the  court  had  aoanounced 
Its  reason  for  admitting  this  testimony,  but 
before  any  final  ruling  had  been  made,  coun- 
sel for  tbe  defendant  interjected  the  expres- 
sion, "I  don't  care,"  and  nothing  more  than 
this.  There  is  nothing  else  in  tbe  record  up- 
on which  a  waiver  can  be  In  anywise  claim- 
ed. From  the  context  we  are  of  opinion 
that  there  was  no  intention  to  waive  any- 
thing, and  that  tbe  words  Interjected  were 
intended  merely  as  part  of  an  argument  with 
the  court,  and  as  slgrnlfying  that  counsel  for 
defendant  did  not  agree  with  tbe  view  of 
the  court  This  conclusion  Is  supported  by 
the  fact  that  this  colloquy  occurred  when 
tbe  witness  Clark  was  under  examination,  he 
being  the  first  witness  who  testified  In  regard 
to  the  acts  of  John  Farrell  after  the  cattle 
were  stolen,  and  the  defendant  thereafter 
repeatedly  objected  to  all  this  testimony 
showing  clearly  that  he  never  Intended  to 
waive  his  objection. 

We  are  of  opinion  that  the  court  erred  in 
admitting  this  testimony  and  we  are  also 
of  the  opinion  that  this  error  was  prejudicial 
We  are  not  prepared  to  say  that  there  was 
error  In  allowing  Engold  to  testify  that  on 
the  night  the  cattle  were  stolen,  and  while 
tbe  act  of  theft  was  still  in  progress,  John 
Farrell  being  at  home,  some  one  whistleil 
out  at  the  gate  as  if  giving  a  signal;  also  tha  i 
John  Farrell  went  out,  and  shortly  camr 
back  and  said  that  It  was  the  defendant  wb^' 
bad  whistled  at  the  gate.  There  was  evidenoi- 
of  a  conspiracy  to  steal  the  cattle  In  whicli 
thei  defendant  and  John  Farrell  were  con 
cerned.  We  think  the  evidence  as  to  al! 
John  Farrell  did  and  said  before  the  crlnn 
was  complete  was  admissible. 

Tbe  other  questions  argued  here  are  u<<' 
properly  saved  by  exception.  In  tbe  record, 
and  cannot  be  considered. 

On  account  of  tbe  error  above  pointed  out. 
tbe  judgment  is  reversed  and  tbe  case  re 
manded,  with  directions  to  grant  a  new  trial 

MERRITT,  C.  J.,  and  BARTCH  and  KING 
JJ.,  concur. 


(U  Utah,  K 

WELLS  V.  KELLY  et  sL 

(Supreme  Court  of  Utah.     June  12,  1805.) 

Citation— Servicb  bt  PcBLiciTioji— Appbal  bt 
Administrator — Appeal  Bond. 

1.  Where  a  court  has  ordered  a  citation  to 
be  published  once  a  week  for  four  successive 
weeks,  the  court  has  jurisdiction,  though  the 
hearing  la  set  more  than  seven  days  after  the 
iBst  day  on  which  the  publication  appeared  in 
the  paper. 

2.  Sup.  Ct  Rule  24  (27  Pac.  ix.),  providing 
that,  on  appeal  from  a  probate  court  to  a  dSs- 
ttict  court  by  an  administrator  who  has  given 
official  bonds,  there  need  be  no  additional  Under- 
taking, does  not  apply  to  a  case  where  the  sure- 
ties have  been  discharged  before  the  taking  ol 
the  appeal. 

Appeal  from  district  court.  Fourth  district  i 
before  Justice  Miner. 
In  the  matter  of  the  estate  of  H.  0.  Wells, 
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deceased.  John  Kefly  and  others  applied  for 
removal  ot  David  P.  Wells  as  administrator. 
His  appeal  to  the  district  court  from  the  order 
of  the  probate  court  removing  him  was  dis- 
missed, and  he  again  appeals.    Affirmed. 

R.  H.  Jones,  for  appellant  Nela  Jensen 
and  T.  D.  Jensen,  for  respondents. 

BARTCH,  J.  This  controversy  first  arose 
In  the  probate  court  of  Box  Elder  county  over 
an  order  of  that  court  revolting  the  letters  of 
administration  of  the  appellant,  who  had 
been  appointed  administrator  of  the  estate  of 
Henry  O.  Wells,  deceased.  There  were  also 
several  other  orders  made,  among  them  being 
one  discharging  the  sureties  of  the  appellant 
From  all  of  these  orders  an  appeal  was  talten 
to  the  district  court  of  the  Fourth  Judicial  dis- 
trict and  the  appeal  to  this  court  is  from  an 
order  of  the  district  court  dismissing  the  ap- 
peal taken  from  the  orders  of  the  probate 
court 

The  facts  disclosed  by  the  record  are,  sub- 
stantially, that  the  appellant  was  appointed 
administrator  of  the  estate  of  Hen^y  C.  Wells, 
deceased,  by  the  probate  court,  on  November 
16, 1892,  and  thereupon  gave  bond  and  quali- 
fied as  provided  by  law;  that  on  October 
23,  1893,  O.  A.  Wells  and  John  KeUy  peti- 
tioned the  probate  court  to  remove  him  from 
the  office  of  administrator,  charging  waste, 
fraud,  and  mismanagement  of  the  estate,  and 
removal  ftom  the  territory  of  Utah;  that 
thereafter  said  court  suspended  his  powers 
as  administrator,  and  issued  a  citation  for 
him  to  appear  and  show  cause  why  he  should 
not  be  removed  from  office;  that  the  sheriff, 
who  attempted  to  serve  said  citation,  made 
return  on  October  26,  1803,  that  the  said  ad- 
ministrate could  not  after  due  diligence  and 
Inquiry,  be  found  within  the  territory  of 
Utah;  that  then,  by  order  of  the  court  the 
citation  was  published  in  a  newspaper  once  a 
week  for  four  weeks;  that  on  the  23d  day 
of  October,  1893,  the  sureties  on  appellant's 
official  bond  petitioned  the  court  to  be  re- 
leased from  all  responsibility  for  all  his  fu- 
ture acts  as  administrator;  that  a  hearing  wns 
bad,  on  the  several  petitions,  on  the  27tb  of 
November,  1893,  when  appellant  was  removed 
from  office,  his  sureties  dlscbarered.  and  John 
Kelly  appointed  administrator  in  hts  place; 
that  from  all  these  orders  the  deposed  admin- 
istrator appealed  to  the  district  court  but 
filed  no  undertaking  on  appeal,  and,  because 
of  the  fliUnre  to  file  such  undertaking,  the 
district  court  on  motion  of  counsel  for  the 
respondents,  dismissed  the  appeal. 

Under  this  state  at  facts,  counsel  for  the 
appellant  claims  that  the  several  orders  ap- 
pealed from  are  void,  because  the  service  tff 
the  citation  on  the  administrator,  by  publica- 
tion, was  not  properly  made,  and  that  there- 
fore, the  probate  court  was  without  Jurisdic- 
tion. The  order  of  the  court  was  that  the  ci- 
tation be  published  once  a  week  for  four  suc- 
cessive weeks,  and,  while  the  record  does  not 


refer  specifically  to  each  day  on  which  it  ap- 
peared In  the  newspaper  designated,  still  it 
is  clear  from  the  affidavit  of  publication  that 
it  appeared  the  first  time  on  the  28th  of  Oc- 
tober, and  the  last  time  on  the  18th  of  No- 
vember, 1893,  and  the  bearing  was  set  for 
the  27th  of  November,  1893.  At  the  oral  ar- 
guments In  this  court  It  was  admitted  that 
there  were  four  re£;ular  insertions  of  the  no- 
tice In  the  weekly  newspaper  designated  in 
the  order  of  the  court  The  last  insertion 
having  occurred  on  the  18tb  of  November, 
the  publication  was  complete  on  the  25tb, 
and  the  fact  that  the  hearing  was  not  set  or 
had  until  the  27th  of  November  did  not  leave 
the  court  without  jurisdiction,  because  the 
publication  was  complete  before  the  day  on 
which  the  case  was  set  for  hearing,  and  this 
was  a  compliance  with  the  order  of  publica- 
tion. The  authorities  cited  by  counsel  for  the 
appellant  on  this  question  are  not  in  point 
because  they  refer  to  cases  where  the  hear- 
ing was  had  before  the  publication  was  com- 
pleta  The  law  is  too  well  settled  to  require 
reference  to  authorities  that  where  Jurisdic- 
tion depends  on  the  publication  of  a  notice, 
and  the  trial  of  the  cause  Is  proceeded  with 
before  such  publication  Is  complete,  the  court 
acts  without  Jurisdiction,  and  its  orders  are 
void;  but  such  Is  not  the  case  at  bar,  for  here 
the  publication  was  complete,  and  another  In- 
sertion in  the  newspaper  was  not  necessary, 
under  the  order  of  the  court  It  is  manifest 
from  the  record  that  the  court  had  Jurlsdlo 
tlon  to  make  the  order  In  question. 

Counsel  for  appellant  also  insists  that  un- 
der the  rules  of  practice  In  this  territory,  aa 
undertaking  on  appeal  was  not  necessary  In 
this  case,  and  that  the  district  court  erred  In 
dismLssing  the  appeal  from  the  probate  court 
He  refers  to  rule  24  of  this  court  (27  Pae.  ix.), 
and  to  the  case  of  Uebel  v.  Maltese,  2  Utah, 
430,  to  sustain  his  position  on  this  point  A 
perusal  of  rule  25  will  show  that  It  does  not 
apply  to  a  case  like  the  one  at  bar  at  alL  It 
applies  to  any  case  where  an  administrator 
has  given  an  official  bond  which,  at  the  time 
of  taking  an  appeal.  Is  In  full  force  and  vir- 
tue; but  this  does  not  include  a  case  like  this 
one,  where  the  sureties  were  discharged  at 
their  own  instance,  before  the  appeal  wa» 
taken.  In  such  case,  the  appellant  In  order 
to  make  his  appeal  effectual,  must  file  a 
sufficient  undertaking.  Nor  does  the  case 
of  Uebel  v.  Maltese  avail  the  appellant  or 
confiict  with  the  views  herein  expressed; 
for  in  that  case,  only  the  letters  of  the  ad- 
ministrator having  been  revoked,  and  bis 
official  bonds  not  having  been  affected,'  this 
court  held.  In  conformity  with  rule  25,  that 
it  was  not  necessary  to  file  an  undertaking 
on  appeal  in  addition  to  his  bonds  as  admin- 
istrator. 

We  are  of  the  opinion  that  the  appeal 
from  the  probate  to  the  district  court  was 
properly  dismissed.  Having  reached  this 
conclusion,  we  do  not  deem  it  necessary  to 
decide    what   effect  an   appeal   has  on   tU< 
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Jadgment  appealed  from,  under  the  prorl- 
Biona  of  the  Poland  bill.  There  appears  to 
be  no  reversible  error  In  the  record.  The 
Judgment  la  affirmed. 

MERRITT,  a  J.,  and  SMITH  and  KINO, 
■IJ..  concur. 


<11  Utah,  427) 

CUPIT  T.  BANE  OF  PARE  CITY. 

(Supreme  Court  of  Utah.    June  3,  1896.) 

DtssoLCTioM  or  Attachhbnt. 

Under  Comp.  Laws  188S,  §  3326,  relating 
to  attachments,  and  proTiding  that  defendant 
ma7  apply  for  a  diacbarge  of  the  writ  "on  the 
ground  that  the  same  was  improperly  or  irreg- 
ularly granted,"  the  notice  of  such  motion  must 
state  me  ground  of  the  motion. 

On  rehearing.    Denied. 

For  former  opinion,  see  37  Pac.  564. 

KING,  J.  After  this  case  had  been  decided 
by  this  court,  during  the  June  term,  ItJJM,  a 
petition  for  rehearing  was  filed,  in  which  it 
was  claimed  that  the  cases  cited  in  the  opin- 
ion, and  upon  which  It  Is  rested,  were  based 
on  a  statute  wholly  different  from  that  pre- 
Tailing  in  this  territory.  The  petition  was 
granted,  and  the  case  again  argued  at  the 
following  term.  It  was  held  by  this  court 
when  the  case  was  first  presented  (Cuplt  t. 
Bank,  37  Pac.  S64)  that  the  notice  given  by 
tbe  defendant  of  Its  motion  to  discharge 
plaintiff's  attachment  was  defective,  in  fail- 
ing to  "specify  the  ground  upon  which  the 
motion  was  based":  and  in  support  of  this  posi- 
tion the  cases  of  Freeborn  v.  Glazer,  10  OaL 
837;  IiouciiLsv.  Edmondson,  ISCal.  'Mi;  Don- 
nelly T.  Strueven,  63  Cal.  183,— were  cited.  It 
ia  stated  In  the  petition  for  rehearing  that 
the  statute  of  California  relating  to  the  pro- 
cedure on  motion  to  dissolve  an  attachment. 
Id  force  at  the  time  these  decisions  were 
rendered,  was  as  follows:  "That  a  defendant 
applying  to  have  a  writ  of  attachment  dis- 
charged shall  state  In  his  notice  the  particu- 
lar ground  upon  which  be  relies."  It  was 
also  stated  that  this  statute  lias  been  chan- 
ged, and  is  now  the  same  as  that  found  in 
our  Compiled  Laws.  It  is  therefore  argued 
that  the  decisions  holding  that  the  notice 
to  discharge  the  attachment  must  specify 
the  particular  grounds  wherein  it  is  claim- 
ed the  attachment  was  improperly  issued 
would,  under  our  statute,  be  erroneous.  An 
examination  of  the  laws  of  California  demon- 
strates the  incorrectness  of  counsel's  conten- 
tion. The  language  of  the  statute^  as  it  ex- 
isted at  the  time  Freeborn  r.  Glazer,  supra 
(October  1858),  was  decided,  is:  "The  defend- 
ant may  also  at  any  time  before  the  time 
for  answer  expires,  apply  on  motion,  upon 
reasonable  notice  to  the  plaintiff,  to  the  court 
in  which  the  action  is  brought,  or  to  the 
judge  thereof,  or  to  a  county  judge,  that  the 
attachment  be  discharged,  on  the  ground  that 
the  writ  was  Improperly  Issued."    Gen.  Laws 


Cal.  (by  Hittell,  Pub.  1865)  f  13a  In  April, 
1860,  this  section  was  amended  by  adding  the 
words  "or  irregularly"  after  the  word  "Im- 
properly"; and  in  1877  this  section  appears 
as  No.  556  In  the  Code  of  Civil  Procedure, 
and  contains  substantially  the  same  phrase- 
ology as  section  3326  of  the  Compiled  Laws 
of  Utah.  Harston.  Code  Civ.  Proc.  p.  254. 
Upon  the  adoption  of  the  new  constitution  of 
California,  the  office  of  county  Judge  was 
abolished;  and  in  Deering,  Code  Civ.  Proa 
p.  246,  section  666  appears,  the  only  modlfl- 
catio^n  being  that  the  words  "or  to  a  county 
judge"  are  omitted.  It  will  thus  be  seen  that 
the  statute  of  California,  so  far  as  it  concerns 
the  questions  Involved  in  this  case,  is  the 
same  as  ours,  and  was  at  the  time  the  cases 
above  referred  to  were  decided.  Judge  Field, 
upon  the  motion  for  rehearing  in  the  case  of 
H'reeDom  v.  Uiazer,  refers  to  section  138,  whlcii 
was  substantially  the  same  aa  section  3326, 
Comp.  Laws  Utah,  and  reaffirms  the  deci- 
sion first  given.  Donnelly  t.  Strueven,  supra, 
was  decided  after  section  138  had  been 
slightly  amended,  and  read  the  same  as  sec- 
tion 3326  of  our  Code;  and  it  is  there  held 
that  the  interpretation  first  placed  upon  this 
section  by  Judge  Field,  in  Freeborn  v.  Gla- 
zer, was  correct,  and  the  court  declare,  in 
effect,  that  the  notice  must  specify  the 
grounds  of  the  motion,  and  point  out  where- 
in it  will  be  urged  tliat  the  writ  was  improp- 
erly Issued.  The  court  followed  the  decisions 
of  California,  which  construed  the  sections  of 
its  Civil  Procedure  above  referred  to,  and 
which  had  been  incorporated  into  our  Code. 
The  rehearing  was  granted  because  It  was 
urged  that  our  statute  was  different.  We 
find  it  Is  not  The  opinion  and  Judgment 
heretofore  rendered  in  this  case  are  adhered 
to. 

MERRITT,  G.  J.,  and  SMITH,  J.,  concor. 


01  Utah,  430) 
UNITED  STATES  v.  DUGGINS. 
(Supreme  Court  of  Utah.     June  12,  1895.) 
Cbiuinal  Law— Appbai,— DiBMissAi/— Rbvibw. 

1.  An  appeal  from  the  Judgment  roll  will 
not  be  dismissed,  though  no  exceptions  were 
saved  to  any  of  the  rulings  of  the  trial  court 

2.  Errors  in  admission  and  rejection  of  tes- 
timony, and  in  overruling  motion  for  new  trial 
for  newly-discovered  evidence,  can  be  reviewed 
only  on  bill  of  exceptions. 

Api>eal  from  district  court.  Third  district; 
before  Justice  George  W.  Bartch. 

Sim  Dugglns  appeals  from  a  Judgment  of 
conviction.    Affirmed. 

Warner  &  Enlght,  for  appellant.  J.  W. 
Judd,  U.  S.  Atty. 

SMITH,  J.  The  defendant,  having  been 
indicted,  tried,  and  convicted  In  the  Third 
district  court,  made  a  motion  for  a  new  tilal, 
which  was  overruled,  and  he  was  sentenced. 
He  appeals  to  this  court 
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No  bin  of  exceptions  was  ever  settled,  and 
no  effort  appears  to  have  ever  been  made  to 
have  one  settled.  The  district  attorney  asks 
ns  to  dismiss  the  appeal  for  the  reason  that 
no  exceptions  were  saved  to  any  of  the  ml- 
Ings  of  the  court  below.  We  think  this  mo- 
tion must  be  denied,  as  the  appeal  is  regular, 
and  mnst  stand  as  an  appeal  upon  the  judg- 
ment roll.  Therefore  the  motion  to  dismiss 
Is  oyemiled. 

In  the  brief  of  appellant  it  is  nowhere 
claimed  that  the  Judgment  roll  does  not  sup- 
port the  Judgment  of  conviction,  nor  .was 
any  such  suggestion  made  In  the  oral  argu- 
ment. We  have  examined  the  Judgment  roll, 
and  find  no  defect  In  It  It  results,  therefore, 
that  the  Judgment  must  be  affirmed. 

We  may  say,  in  conclusion,  that  the  only 
matters  complained  of  are  alleged  errors  in 
the  admission  and  rejection  of  testimony, 
and  in  overruling  defendant's  motion  for  a 
new  trial,  based  on  affidavits  of  newly-dis- 
covered evidence.  These  are  matters,  clear- 
ly, that  can  only  be  brought  before  this  court 
for  review  by  a  bill  of  exceptions  duly  set- 
tled and  allowed.  This  question  Is  fully  con- 
sidered and  decided  In  the  case  of  People  v. 
Pettit,  6  Utah.  241,  14  Pac.  337.  We  adhere 
to  the  rule  laid  down  In  that  case.  In  fact, 
cor  statutes  on  the  subject  are  so  plain  as 
to  leave  no  room  for  discussion.  See  2  Comp. 
Laws  Utah,  §}  5085-5087.  The  Judgment  Is 
affirmed,  and  the  cause  remanded  to  the 
court  below  with  directions  to  carry  the  Judg- 
ment into  effect. 

It  being  represented  to  the  court  by  the  dis- 
trict attorney  that  the  bail  bond  of  defendant 
upon  appeal  Is  quite  defective,  it  Is  ordered 
that  remittitur  issue  forthwith. 

MERRITT,  G.  J.,  and  KINO,  J.,  concur. 

(U  UUh.  432) 

PEOPLE  V.  MARCH. 
(Supreme  Conrt  of  Utah.     June  12,  1805.) 
Criminal  Law— Appeal— Review. 
RnlinRs  on  matters  of  law  cannot  be  re- 
viewed, exceptions  not  tiaving  been  saved  by 
bill  of  exceptions  or  otherwise. 

Appeal  from  district  court.  First  district; 
before  Justice  W.  H.  King. 

William  March  appeals  from  a  Judgment  of 
conviction.    Affirmed. 

Warner  &  Knljrht,  for  appellant.  J.  W. 
Judd,  U.  S.  Atty.,  for  tlie  People. 

SMITH,  J.  This  case  is  In  all  respects  like 
the  case  of  U.  S.  v.  Duggins  (Just  decided)  40 
Paa  707,  except  that  the  offense  for  which 
this  defendant  was  indicted,  tried,  and  con- 
victed was  a  different  offense  from  that  in 
the  Duggrln  Case.  All  the  matters  assigned 
as  errors  In  the  brief  of  defendant  are  deci- 
sions made  upon  the  trial,  in  matters  of  law. 
No  attempt  was  ever  made  to  save  excep- 
tions to  such  a  ruling,  by  bill  of  exceptions 
or    otherwise.      Under    such    circumstances 


there  la  nothing:  for  this  court  to  review.  The 
Judgment  of  the  district  court  la  affirmed,  and 
the  cause  remanded  to  that  court,  with  dtoeO' 
tions  to  enforce  its  Judgment. 

MERRITT,  G.  J.,  and  BARTCH,  J.,  concor. 


01  Utah,  4311 

UNITED  STATES  v.  SMITH. 

(Supreme  Court  of  Utah.     June  17,  1885.) 

Embezzlement  ov  Hail. 

An  indictment  nnder  Rev.  St  U.  8.  | 
6460  (Act  March  3.  1825,  S  22;  4  Stat  109),  pro- 
viding that  "any  person  who  shall  take  the  mail 

•  •     *     from  any  postoffice,     •   .*     *     and 

•  •  •  embezzle  •  •  •  guch  mail,"  contain- 
ing "any  note,  draft,"  etc.,  "shall  be  punished," 
etc.,  which  failed  to  allege  that  the  taking  waa 
wrongful  and  unlawful,  is  defective. 

Appeal  from  district  court;  Third  district; 

before  Justice  Bartch. 

John  W.  Smith  was  indicted  for  taking  malt 
from  the  post  office.  From  a  Judgment  sus- 
taining a  demurrer  to  the  indictment,  the  gov- 
ernment appeals.    Affirmed. 

J.  W.  Judd.  U.  a  Atty.  J.  A.  Williams, 
for  appellee. 

KING,  J.  The  only  question  presented  by 
this  appeal  Is  as  to  the  sufficiency  of  the  In- 
dictment Section  5409,  Rev.  St  U.  S.,  being 
section  22.  Act  March  3,  1825  (4  Stat  100). 
provides  that  "any  person  who  shall  take  the 
mall,  or  any  letter  or  packet  therefrom,  or 
from  any  postoffice,  or  other  authorized  de- 
pository for  mall  matter,  with  or  without  the 
consent  of  the  person  having  the  custody 
thereof,  and  open,  embezzle,  or  destroy  any 
such  mall,  letter  or  package,  which  shall  con- 
tain any  note,  dmft  check,"  etc,  "•  •  * 
shall  be  punishable,"  etc.  Under  this  sec- 
tion an  indictment  was  found  against  the  de 
fendant,  which  charged  that  he  "*  *  *  did 
take  from  the  United  States  post  office  at 
Salt  Lake  City  a  certain  letter,  intended  for 
one  James  W.  Smith,  addressed,  'J.  W.  Smith, 
Salt  liake  City,  Utah,'  which  had  come  Into 
said  post  office  in  the  regular  course  of  mail. 

•  *  *  and  did  open,  and  willfully,  unlaw- 
fully, fraudulently,  and  feloniously  embezzle, 
and  convert  to  his  own  use,  said  letter,  and 
a  certain  draft  contained  in  said  letter."  Re- 
spondent demurred  to  the  indictment,  alleging 
that  it  failed  to  state  facts  sufficient  to  con- 
stitute a  public  offense,  and  the  demnrrer  was 
sustained.  The  point  of  controversy  between 
counsel  for  the  respective  parties  relates  to 
the  omission  of  the  Indictment  to  charge  that 
the  taking  of  the  letter  from  the  post  officf 
was  wrongful  and  felonious.  (Counsel  for  the 
government  admits  in  his  brief  that  to  con- 
stitute the  offense,  "the  taking  must  be  felo- 
nious, wrongful,  and  unlawful,"  but  contends 
that  "the  subsequent  embezzlement  la  the  evi- 
dence that  the  taking  was  felonious,  was 
wrongful,  was  unlawful;  It  Is  not  necessary 
to  charge  that  the  taking  was  done  felons 
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onsly  or  -wrongfully  or  nnlawfolly,  because 
the  Indictment  chargea  that  he  took  It  from 
the  post  office,  and  opened  and  embezzled  the 
letter  and  Ita  contents;  it  charges  an  unlaw- 
ful taking."  It  is  impossible  to  mulei-stand 
how  counsel  reconciles  the  ylews  expressed, 
that  the  taking  must  be  unlawful  and  feloni- 
ous, but  that  the  indictment  is  suffl.cient  with- 
out charging  that  it  was  unlawful  and  feloni- 
ous. The  words  characterizing  the  embezzle- 
ment as  tmlawful,  fraudulent,  and  felonious 
cannot,  by  any  rules  of  grammatical  construc- 
tion or  any  canon  of  interpretation,  relate 
back  to  the  word  "take,"  In  the  indictment, 
and  impress  it  with  the  criminal  character  im- 
plied by  the  wtwds  "unlawful"  and  "feloni- 
ous." When  it  Is  admitted  that.  In  order  to- 
constitute  the  offense,  the  taking  must  be  of 
a  wrongful  and  unlawful  character,  then  such 
words  must  be  Incorporated  In  the  indict- 
ment, characterizing  the  word  "take,"  aa 
clearly  import  a  felonious,  unlawful,  and 
wrongful  taking.  We  think  there  can  be  no 
question  as  to  the  meaning  of  the  statute  re- 
ferred to.  To  constitute  an  offense  under  it, 
there  must  be  an  unlawful  and  felonious  tak- 
ing of  the  letter  from  the  post  office,  and  a 
wrongful  and  felonious  opening,  or  an  em- 
bezzling fraudttlentlyand  feloniously,  or  an  un- 
lawful and  wrongful  destruction  thereof.  To 
allege  a  wrongful,*  unlawful,  and  felonious 
embezzlement,  without  alleging  an  unlawful 
and  felonious  talking,  falls  to  charge  an  of- 
fense. There  can  be  no  crime  or  public  of- 
fense unless  a  union  or  joint  operation  of  act' 
auU  intent  or  criminal  negligence  exists.  2 
Ckimp.  Laws,  $  4383;  State  t.  Smith,  11  Or. 
207,  8  Pac.  343.  It  is  elementary  that  an  in- 
dictment must  be  so  drawn  as  to  exclude  any 
assumption  that  the  indictment  may  be  prov- 
ed, and  the  defendant  still  be  Innocent.  In 
this  case  the  taking  may  have  been  Innocent. 
•  If  so,  no  offense  was  committed  under  this 
section  upon  which  the  Indictment  was  based. 
If  it  was  a  felonious  and  unlawful  taking, 
then  the  indictment  must  so  charge.  It  is 
not  sufficient,  as  counsel  contends,  to  simply 
follow  the  language  of  the  statute.  An  in- 
dictment alleging  that  A.  did  then  and  there 
murder  B.,  or  that  C.  did  assault  E.  with  in- 
tent to  commit  murder,  would  state  no  of- 
fense, although  the  words  of  the  statute  are 
entijloyed.  But  It  is  unnecessary  to  elabo- 
rate the  question,  for  the  reason  that  this  sec- 
tion has  been  passed  upon  repeatedly  by  the 
federal  courts.  In  re  Burkhardt,  33  Fed.  27, 
speaking  of  this  section,  the  court  says: 
"The  expression,  'take  the  mall,  or  any  letter 
or  packet  therefrom,'  •  •  ♦  means  a 
wrongful  and  unlawful  taking.  If  the  ac- 
cused had  authority  to  take,  and  with  such 
authority  did.take,  Brideman's  mall  from  the 
post  office,  and,  having  thus  obtained  the  let- 
ter In  question,  subsequently  opened  It,  and 
embezzled  Its  contents,  such  embezzlement 
was  not  an  offense  against  the  United  States, 
though  It  would  be  against  the  state.  To  con- 
stitute the  offense  made  punishable  by  the 


clause  in  section  5469  referred  to,  the  taking  - 
of  the  mail  or  of  a  letter  from  the  post  office 
must  be  with  criminal  intent,  not  a  taking  by 
the  authority  of  the  person  to  whom  the  let- 
ter is  addressed,  although  there  Is  a  subse- 
quent embezzlement,  noc  a  taking  by  mistake, 
or  with  an  innocent  intent"  See  U.  S.  v. 
Inabnet,  41  Fed.  130;  U.  S.  v.  Driscoll,  1 
Low.  303,  Fed.  Gas.  No.  14,994;  U.  S.  v.  Mar- 
aelis,  2  Blatchf .  note  p.  112,  Fed.  Cas.  No.  15,- 
724;  U.  S.  v.  Pearce,  2  McLean,  14,  Fed.  Oas. 
No.  16,020;  U.  S.  v.  Parsons,  2  Blatchf.  104, 
Fed.  Oas.  No.  16,000;  U.  S.  v.  Sander,  6  Mc- 
Lean, 601,  Fed.  Gas.  No.  16,219.  From  these 
authorities  It  Is  clear  that  the  felonious  intent 
at  the  time  the  letter  is  taken  from  the  post 
office  is  an  Indispensable  ingredient  of  the  of- 
fense. That  being  true,  the  indictment  must 
allege  the  taking  to  have  been  felonious,  or 
it  Is  defective.  The  Judgment  of  the  lower 
court  Is  affirmed. 

MEBRITT,  0.  J.,  and  SMITH,  J.,  concnr. 


01  Utah,  438) 
SULLIVAN  et  al.  v.  NORTHERN  SPY  MIN. 
00. 

(Supreme  Court  of  Utah.     June  17, 1805.) 

Public  Lands — Appropriation  or  Watbhs— 
Katukal  Source  of  Supflt. 

1.  Rev.  St  TJ.  S.  i  2839,  provides  that  when- 
ever rights  to  the  use  of  water  have  vested,  and 
the  same  are  recognized  and  acknowledged  by 
the  local  customs,  laws,  and  decisions  of  courts, 
the  owners  of  such  riehts  shall  be  protected  in 
the  same.     Section  2340  provides  that  all  pat- 
ents shall  he  subject  to  rights  of  ditches,  reser- 
voirs, etc.,  used  in  connection  with  such  water 
rights.     Jldd,  that  the  discoverer  of  percolat^ 
waters  on  public  lands,  by  digging  a  well  for 
the  purpose  of  collecting  the  same  for  use,  ac- 
quires an  easement  in  the  land  for  the  main- 
tenance of  his  weil,  and  a  right  to  the  water  as 
an  appropriator  thereof  from  a  "natural  source 
of  supply     (Comp.  Laws,  §  2780),  as  against  ti 
subsequent  locator  of  the  land  on  which  the  wett 
is  situated. 

2.  The  right  of  one  who  discovers  and  ap- 
propriates percolating  waters  on  pnblic  lands  by 
digging  a  well  to  collect  the  water  is  subject  to 
tlie  right  of  a  sub-sequent  locator  of  the  land  to 
sink  a  well  adjoining  such  well,  though  it  dry  tip 
the  one  first  located. 

Appeal  from  Third  district  court;   before 
Justice  George  W.  Bartcb. 

Action  by  M.  C.  Sullivan  and  others  against 
the  Northern  Spy  Mining  Company.  Tbere 
was  a  Judgment  for  defendant,  and  plaintiffs 
appeal.    Affirmed. 

Powers  &  Straup,  for  appellants.    M.at8\ia.vi. 
&  Boyle,  for  respondent. 

SMITH,  J.  The  main  question  In  tUVs  «sa.»fe, 
and  the  only  one.  In  fact,  which  we  A^^xn  \t 
necessary  to  consider,  is,  can  the  d-Va^o-v^-j^y 
of  a  flow  of  percolating  -waters  on  t\x^  ■©rvatoW*; 
lands,  by  digging  Nvells  and  Impro-vVxv^  \}c 
same  and  constaxitly  using  the  ''''^^;^-^"^  t_<at 
beneficial  purpose,  acquire  a  '^^^r*""^  ^^^^  \ 
water  from  sucli   "weUs  as  against^    ^l.xx    ^^^ 
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of  the  laud  on  which  the  well  is  located, 
where  the  owner  of  the  land  acquired  title 
by  a  location  made  subsequent  to  the  dig- 
ging of  the  wells?  Many  other  questions  are 
raised  on  this  appeal,  but  their  materiality 
all  depends  on  the  answer  to  the  question 
Just  stated.  If  this  question  is  answered  in 
the  affirmative,  the  Judgment  must  be  affirm- 
ed; If  answered  in  the  negative,  it  must  be 
reversed;  so  we  do  not  deem  it  necessary  to 
examine  the  other  questions  presented. 

We  are  not  aware  of  any  case  having  been 
decided  in  these  arid  regions,  in  which  this 
precise  question  has  been  passed  upon.  The 
doctrine  may  be  said  to  be  settled  that  the 
owner  of  lands  has  a  right  to  dig  thereon, 
and  to  appropriate  and  use  percolating  wa- 
ters therein,  although  by^o*  doing  he  may 
dry  up  the  wells  or  spriilg  of  an  adjacent 
proprietor.  See  Hanson  v.  McCue,  42  CaL 
303;  Kinney,  Irr.  §§  49,  298;  Railroad  Co.  v. 
Dufour,  95  Cal.  615,  30  Pac.  783.  But  this 
rule  does  not  determine  the  case  at  bar.  The 
facts  here,  so  far  as  necessary  to  be  stated, 
are:  The  plaintiffs  are  the  owners  of  a  min- 
ing claim  in  Tintic  mining  district,  located  in 
1889.  When  this  claim  was  located  there 
was  a  well  dug  in  the  ground,  and  one  Bar- 
ney had  a  house  at  or  near  this  well,  and 
was  engaged  in  hauling  water  from  the  well 
to  the  defendant  The  defendant  continued 
to  procure  water  from  the  well,  and  plaintiffs 
bring  this  suit  to  recover  damages,  alleging 
trespass.  The  undisputed  facts  are  that  the 
predecessors  In  interest  of  Barney  and  the 
defendant,  in  alwut  1870,  discovered  evi- 
dences of  percolating  waters  at  the  point 
where  the  well  was  dug,  and  by  digging  a 
hole  about  three  feet  deep  procured  a  supply 
of  water.  These  discoverers  were  miners, 
and  were  working  a  mine,  part  of  which,  at 
least,  the  defendant  now  owns.  It  seems 
that  this  hole  or  well,  if  it  may  be  called 
such,  was  so  shallow  that  cattle  and  horses 
on  the  range  came  to  it  and  trod  down  its 
tjanics,  so  that  the  discoverers  arranged  with 
one  Barney  that  if  he  would  repair  the  well, 
wall  it  up,  and  protect  it,  he  might  use  wa- 
ter therefrom.  Barney  did  this,  and  put  in 
a  pump.  For  about  20  years  it  remained  in 
this  condition.  The  well,  being  in  the  midst 
of  a  desert,  was  used  as  a  source  of  water 
supply  foF-several  mines  in  the  neighborhood, 
and  was  all  the  time  on  public  lands  of  the 
United  States.  In  1889  the  plaintiffs  located 
the  ground,  including  the  well  and  Barney's 
house,  as  a  mining  claim.  In  1890  Barney 
conveyed  whatever  right  he  had  In  the  prem- 
ises to  the  defendant,  and  it  continued  to  pro- 
cure water  from  the  well.  The  well  is  shown 
to  I>e  from  10  to  15  feet  deep,  and  to  furnish 
a  very  abundant  supply  of  water.  The  ques- 
tion is,  has  th^  defendant  an  easement  in 
plaintiffs  land  to  continue  to  take  water 
from  the  well  constructed  by  its  predeces- 
sors? The  federal  government,  as  proprietor 
of  the  public  lands,  early  recognized  the  ne- 
cessity of   permitting  pei-sona  in   this  arid 


region  to  acquire  an  interest  in  water  sour- 
ces on  tlie  public  lands  distinct  from  the 
lands  themselves.  It  had  always  been  the 
settled  law  that  the  owner  of  land  was  like- 
wise the  owner  of  all  waters  situate  thereon 
or  percolating  therein.  This  may  be  said  to 
have  been  the  universal  rule  In  the  United 
States,  prior  to  the  settlement  of  California. 
liOcal  decisions,  arising  from  the  necessities 
of  the  people,  soon  altered  It  there,  and  in 
1866  congress  passed  an  act  (14  Stat.  253; 
Rev.  St.  §  2339),  which  provided,  among  other 
things,  as  follows:  "Whenever  by  priority  of 
possession,  rights  to  the  use  of  water  for 
mining,  agricultural,  manufacturing  or  other 
purposes,  have  vested  and  accrued,  and  the 
same  are  recognized  and  acknowledged  by 
the  local  customs,  laws  and  decisions  of 
courts,  the  possessors  and  owners  of  such 
vested  rights  shall  be  maintained  and  pro- 
tected in  the  same."  By  the  act  of  July  fl. 
1870  (16  Stat  218;  Rev.  St  !  2340)  it  was  fur 
ther  provided:  "All  patents  granted,  or  pre- 
emption, or  homesteads  allowed,  shaU  be  sub- 
ject to  any  vested  and  accrued  water  right,  or 
rights  to  ditches  and  reservoirs  used  in  con- 
nection with  such  water  rights  as  may  have 
been  acquired  under  or  recognized  by  the  pre- 
ceding section."  The  question  is,  then,  is  the 
right  of  defendant  to  use  water,  under  the 
facts  stated,  one  that  is  retognized  by  the  lo- 
cal customs  and  laws?  Section  2780,  Comp. 
Laws  Utah,  provides:  "A  right  to  the  use  of 
water  for  any  useful  purpose,  such  as  domestic 
purposes,  irrigating  lands,  propelling  machin- 
ery, washing  or  sluicing  ores  and  other  like 
purposes  is  hereby  recognized  and  acknowl- 
edged to  have  vested  and  accrued  as  a  pri- 
mary right  to  the  extent  of  and  reasonable 
necessity  for  such  use  thereof  under  any  of 
the  following  circumstances:  First,  when- 
ever any  person  or  persons  shall  have  taken, 
diverted  and  used  any  of  the  unappropriated  • 
water  of  any  natural  stream,  water  course, 
lake  or  spring  or  other  natiual  source  of  sup- 
ply." We  think  It  would  be  a  very  strained 
construction  to  hold  that  a  hole  dug  three  feet 
deep,  into  which  the  waters  naturally  gath- 
ered, was  not  a  natural  source  of  supply,  while 
it  is  conceded  if  the  water  come  to  the  surfat'o 
and  flowed  along  a  few  feet  and  was  then  col- 
lected in  a  like  hole,  it  would  be  a  natural 
source  of  supply.  We  are  inclined  to  giVe 
these  statutes  a  much  broader  construction. 
In  our  opinion,  wherever  the  industry  of  the 
pioneer  has  appropriated  a  source  of  water, 
either  on  the  surface  of  or  under  the  public 
lands,  he  and  his  successors  acquire  an  ease- 
ment and  right  to  take  and  use  such  water 
to  the  extent  Indicated  by  the  original  appro- 
priation, and  that  a  private  owner  who  subse- 
quently acquires  the  land  take»  it  burdened 
with  this  easement  and  we  also  hold  that  this 
easement  carries  with  it  such  rights  of  Ingress 
and  egress  as  are  necessary  to  Its  proper  en- 
joyment This  right  of  an  appropriator  Is,  of 
course,  subject  to  the  rule  of  law  which  will 
Iiermit  the  owner  to  sink  an  adjoining  well  on 


Digitized  by 


Google 


rtah.) 


MoCOKNICK  r.  SADLER. 


711 


nia  own  premises,  although  he  sbonld  thereby 
dry  up  that  of  the  first  appropriator.  The  de- 
termination of  this  question  disposes  of  the 
whole  case,  and  It  is  therefore  ordered  that 
the  Judgment  be,  and  it  is,  affirmed. 

MBRBITT.  0.  J.,  and  KINO,  J.,  concur. 


(U  Utai,  4«) 

McCORNICK  T.  SADLER. 

(Supreme  Coart  of  Utah.     June  3,  1895.) 

BuRDBX  or  Proof. 

Where,  in  an  action  by  the  assignee  of 
the  daim  of  a  building  contractor  for  the  balance 
of  the  contract  price  after  an  accountinj;,  defend- 
ant admits  that  such  sum  was  due,  but  claims 
that  it  has  been  paid  to  a  person  having  a  me- 
chanic's lien  for  lumber  furnished,  the  burden 
is  on  defendant  to  show  the  amount  of  lumber 
actually  furnished,  and  that  he  was  warranted 
in  making  the  payment,  as  plaintiff  sues  as  the 
assiKnee  of  an  account  stated.  37  Pac.  332, 
overruled. 

On  rehearing.    Alodifled. 

For  former  opinion,  see  37  Pac  332. 

KING,  J.  This  case  was  decided  during 
the  June  term,  185)4,  the  Chief  Justice  and 
Mr.  Justice  Smith  concurring  in  the  Judg- 
ment of  reyersaL  Mr.  Justice  Miner  dissent- 
ed. Thereafter  a  rehearing  was  granted,  and 
the  points  involved  in  the  opinion  of  this 
court  (McCornick  v.  Sadler,  37  Pac.  332)  were 
very  exhaustively  argued  by  counsel  for  the 
respective  parties.  The  reversal  of  the  Judg- 
ment of  the  loyrer  court  was  predicated  upon 
two  grounds:  (1)  That  the  testimony  of  the 
witness  Taft  In  relation  to  the  lumber  fur- 
nished by  Mason  &  Co.,  and  used  in  the 
construction  of  defendant's  residence,  was 
hearsay  and  incompetent;  (2)  that  the  charge 
of  the  comrt  upon  the  question  of  the  bur- 
den of  proof  was  conflicting,  and  calculated 
to  confuse  the  Jury.  Upon  the  reliearing,  the 
discussion  was  confined  to  these  questions. 
Respondent's  counsel  earnestly  insisted  that 
the  view  taken  by  this  court  in  respect  to 
each  proposition  was  erroneous. 

To  better  understand  the  decision,  a  brief 
reference  to  the  pleadings  is  necessary. 
Plaintiff  alleged  in  bis  complaint  tbat  Taft 
and  Kropfganz  performed  work  and  furnish- 
ed materials  in  building  defendant's  house, 
for  which  the  latter  became  indebted  to 
them,  and  tliat  on  January  12,  181)1,  a  bal- 
ance of  $2,323  was  found  due  from  defend- 
ant, which  amount  he  promised  to  pay;  that 
Taft  and  Kropfganz  sold  and  assigned  (on 
said  day)  the  whole  of  said  sum  so  found 
due,  to  plaintlCt;  and  that  defendant  had 
due  botice  thereof.  Defendant  answered,  de- 
nying the  indebtedness,  assignment,  and  no- 
tice., "By  way  of  afllrmative  defense,"  de- 
fendant further  answered,  and  alleged  "that 
on  January  10,  1891,  he  and  Taft  and  Kropf- 
ganz had  a  settlement  for  the  labor  per- 
fonned  and  materials  furnished  by  the  lat- 
ter, at  which  It  was  agreed  that  the  amount 


due  from  defendant  was  $2,325,  and  tbat  he 
should  pay  to  the  material  men  and  sub- 
contractors the  amount  due  each  respective- 
ly, and  the  balance,  if  any,  to  Taft  and 
Kropfganz,  they  to  release  their  mechanic's 
lien  and  dismiss  the  suit  for  its  foreclosure; 
tliat,  by  said  agreement,  a  sufilcient  sum  was 
assigned  to  defendant  to  discharge  all  claims 
of  the  material  men  and  employes,  and  that 
said  sums  were  then  appropriated  by  Taft 
and  Elropfganz  to  the  use  and  benefit  and 
for  the  payment  of  certain  persons,  naming 
them,  among  whom  was  Mason  &,  Co.;  that, 
by  virtue  of  said  agreement  and  settlement, 
defendant  paid  on  January  17,  1891,  Mason 
&  Co.,  who  had  furnished  lumber  for  said 
bouse,  and  who  had  given  notice  that  pay- 
ment was  expected  from  defendant;  that  the 
amounts  so  paid  exhausted  the  sum  found 
due  at  the  settlement;  and  that  the  pay- 
ments made  were  to  persons  who  were  en- 
tlUed  to  liens." 

The  trial  court  instructed  the  Jury,  In  sub- 
stance, tbat  the  burden  of  proof  was  on  the 
plaintiff  to  establish  that  the  amounts  paid 
to  the  various  persons,  after  notice,  were 
not  valid  liens  against  the  building.  Later 
the  Jury  were  told  tbat  the  burden  of  estab- 
lishing this  issue  rested  on  the  defendant 
This  court  held  that  the  first  instruction  giv- 
en correctly  stated  the  law.  There  can  be 
no  doubt  of  the  incongruity  of  those  instruc- 
tions. They  are  clearly  repugnant  to  eacb 
other.  The  Jury  are  told  that  the  burden 
of  proving  the  only  real  issue  In  the  case  is 
with  the  plaintiff.  Then,  without  any  expla- 
nation, they  are  charged  that  the  burden 
rests  upon  the  defendant.  I  think,  however, 
this  was  error  of  which  plaintiff  alone  could 
complain.  It  seems  clear  to  me  that,  when 
plaintlfT  proved  the  assignment  and  notice,  a 
case  was  made,  under  the  pleadings.  De- 
fendant admitted  the  account  and  indebted- 
ness, but,  to  defeat  plaintiff's  right  to  re- 
cover, pleaded  payment  to  various  persons. 
Plaintiff  was  not  the  assignee  of  a  contract 
between  Taft  and  Kropfganz  and  Sadler;  no 
contract  is  pleaded  by  him.  Plaintiff  is  the 
assignee  of  an  account  stated.  Defendant 
confesses  the  settlement;  admits  that  upon 
such  settlement  he  was  owing  a  balance  of 
an  account,— the  sum  claimed  by  plaintiff. 
He  Justifies  his  refusal  to  pay  plaintiff  by  al- 
leging payment  to  persons  entitled  to  liens. 
He  must  defend  from  their  bulwarks.  If 
such  pei-sons  had  no  claims  against  Taft  and 
Kropfganz,  which  would  enable  them  to  se- 
cure mechanics'  liens  upon  defendant's 
house,  his  efforts  to  avoid  payment  would  be 
futile.  In  order  to  defeat  plaintiff,  it  was 
incumbent  upon  defendant  to  establish  a  lien 
claim  against  this  assigned  fund,  which  was 
representative  of  the  building.  This  was  de- 
fendant's "affirmative  defense,"  and  the  bur- 
den of  sustaining  it  could  not,  under  the 
pleadings,  be  shifted.  If  suit  had  been 
brougbt  by  the  assignees  against  Sadler  to 
recover  a  balance  due,  and  the  material  men 
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had  Intervened,  before  the  court  would  have 
subjected  this  fund  to  theli-  demands,  they 
would  have  been  required  to  establish,  by  a 
preimnderance  of  the  evidence,  the  rightful- 
ness of  their  claims.  "The  burden  upon  the 
plaintiff  is  coextensive  only  with  the  legal 
proposition  upon  which  his  case  rests.  It 
applies  to  every  fact  which  is  essential  or 
necessarily  Involved  In  that  proposition.  It 
does  not  apply  to  facts  relied  upon  in  de- 
fense to  estal>lish  an  independent  proposi- 
tion, however  Inconsistent  it  may  be  with 
that  upon  which  plaintiff's  case  depends.  It 
is  for  the  defendant  to  furnish  the  proof  of 
such  facts,  and,  when  he  has  done  so,  the 
burden  is  upon  the  plaintiff  not  to  disprove 
those  particular  facts,  nor  the  proposition 
which  they  tend  to  establish,  but  to  main- 
tain the  proposition  upon  which  his  own  case 
rests,  notwithstanding  such  controUlug  testi- 
mony, and  upon  the  whole  evidence  in  the 
cause."  Wilder  v.  Cowles,  100  Mass.  490. 
The  rule  announced  by  Mr.  Wharton  is  es- 
pecially pertinent  to  this  case.  He  says: 
"The  defendant,  on  the  other  hand,  seeks  to 
relieve  himself  from  the  plaintiff's  case,  ei- 
ther by  direct  traverse  or  through  a  plea  of 
avoidance,  in  which  he  S4t3  up  conflicting 
claims  to  bar  the  plaintiff's  demands.  If  he 
talce  this  second  attitude,  he  is  in  the  same 
attitude  as  the  plaintiff,  and  he  must  as- 
sume the  burden  of  the  proof  in  making  good 
his  defense.  Whenever,  whether  In  plea  or 
replication  or  rejoinder  or  surrejoinder,  an 
Issue  of  fact  is  reached,  then,  whether  the 
party  claiming  the  Judgment  of  the  court  as- 
serts the  affirmative  or  negative  proposition, 
he  must  make  good  his  assertions.  On  him 
lies  the  burden  of  the  proof."  Whart  Ev.  § 
354.  Where  one  seeks  to  release  himself 
from  another's  claim,  he  must  produce  the 
proof  necessary  to  make  good  his  contention. 
This  proof  may  be  either  afflrmative  or  nega- 
tive. "It  makes  no  difference,  therefore, 
whether  the  actor  Is  plaintiff  or  defendant, 
so  far  as  concerns  the  burden  of  proof.  If 
he  undertake  to  make  out  a  case,  whether 
afflrmative  or  negative,  this  case  must  be 
made  out  by  him,  or  Judgment  must  go 
against  him."  id.  J  357.  Our  Code  permits 
the  answer  to  contain  "a  statement  of  any 
new  matter  constituting  a  defense  or  counter- 
claim." 2  Comp.  Laws,  8  3226.  And  "the 
statement  of  any  new  matter  ♦  •  ♦  in 
avoidance  or  constituting  a  defense  •  •  • 
must  be  deemed  controverted  by  the  oppo- 
site party."  Id.  S  3248.  A  defense  which 
pleads  matter  in  avoidance  seems  to  be  re- 
garded In  the  same  light  as  an  original  de- 
mand or  complaint,  so  far  as  the  burden  of 
proof  is  concerned.  The  statute  prlves  the 
plaintiff  a  denial  of  the  affirmative  or  avoid- 
ing defense.  It  would  seem  tlie  purpose  of 
the  statute  Is  to  place  the  defendant  pleading 
in  avoidance  in  the  position  of  the  plaintiff 
respecting  the  questions  contained  in  the 
plea;  and,  the  affirmative  of  such  issue  thus 
raised  having  been  asserted  by  the  defend- 


ant, the  obligation  would  rest  upon  him  to 
prove  It 

Appellant's  argument  proceeds  upon  the  as- 
sumption that  the  same  rule  prevails  in  tbia 
case  as  would  obtain  if  Sadler  wei-e  defend- 
ing against  an  action  brought  by  Taft  and 
Kropfganz  upon  a  contract  containing  provi- 
sions for  the  delivery  of  the  building  free 
from  all  liens  or  possible  incumbrances.  No 
doubt,  if  suit  were  brought  on  such  a  con- 
tract," as  a  condition  precedent  to  recovery, 
plaintiff  would  be  required  to  prove  a  nega- 
tive, i.  e.  the  nonexistence  and  impossibiiity 
of  Hens.  But  there  is  a  broad  distinct!  n  be- 
tween a  case  founded  on  a  contract  of  the 
character  suggested  and  the  case  at  bar.  Ap- 
peihint's  counsel  insist  that,  when  the  means 
of  proving  facts  are  peculiarly  within  the 
knowledge  of  one  of  the  parties  to  the  con- 
troversy, the  onus  then  rests  upon  him  to 
make  the  proof.  Applying  this  rule  to  the 
facts  of  this  case,  what  is  the  result?  Sad- 
ler, to  maintain  his  defense,  must  rely  upon 
the  validity  of  the  claim  of  Mason  &  Co.  He 
assumes  the  company's  position.  It  is  a  fact 
peculiarly  within  the  knowledge  of  Mason  & 
Go.  how  much  lumber  was  furnished  Taft 
and  Kropfganz.  The  knowledge  of  the  com- 
pany upon  this  matter  is  presumed  to  be  de- 
fendant's knowledge.  As  above  stated,  the 
principal  question  of  fact  in  the  case  was  con- 
cerning the  payment  made  to  Mason  &  Co. 
by  defendant,  after  notice  of  the  assignment. 
This  feature  of  the  case  is  fully  discussed  In 
the  opinion  of  this  court  before  mentioned, 
and  does  not  demand  extended  consideration. 

Respondent's  counsel  insists  that  the  wit- 
ness Taft  did  not  testify  as  stated  by  the 
court  A  careful  examination  of  the  record 
demonstrates  that  the  succinct  statement  in 
this  court's  opinion  is  substantially  correct 
I  am  satisfied  that  the  testimony  of  this  wit- 
ness was  hearsay,  and  the  refusal  of  the  trial 
coui-t  to  strike  it  out  was  error.  The  purpose 
of  Taft's  testimony  was  to  contradict  the 
statements  of  defendant's  witnesses  as  to  the 
value  of  the  materials  (lumber)  used  in  the 
house,  and  supplied  by  Mason  &  Co.  He  was 
plaintiff's  only  witness  ui>on  this  question.  It 
is  insisted  that  the  testimony  is  Inadmissible 
because  (1)  it  is  within  the  principle  of  dec- 
larations against  interests,  and  (2)  it  is  a 
part  of  res  gestae.  Whether  the  witness'  tes- 
timony relative  to  the  bills  which  he  claimed 
accompanied  the  materials  furnished  by  Ma- 
son &  Co.,  and  were  received  principally  by 
the  foreman  of  Taft  and  Kropfganz,  is  compe- 
tent as  a  part  of  the  res  gestae,  it  Is  not  nec- 
essary to  determine;  but  I  am  of  opinion 
that  if  bills  were  sent  by  Mason  &  Co.  with 
the  lumber  delivered,  and  were  marked  so  ila  to 
indicate  the  amount  so  furnished,  they  would 
be  admissible  as  declarations  against  intei^ 
est,  because,  as  I  view  It,  defendant  to  de- 
feat plaintiff's  claim,  must  prove  that  the 
amount  paid  was  Justly  due,  and  might  oe 
the  basis  of  a  subcontractor's  lien  upon  de- 
fendant's building.     But,  conceding  the  cor- 
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rectness  of  connsers  position,  does  It  alter  the 
situation?  These  bills— declarations  against 
Interest— were  not  offered  in  evidence  by 
plaintiff.  Some  were  lost,  as  stated  by  Taft; 
how  many  it  does  not  appear.  The  contents 
—that  Is,  the  total  value  of  the  materials  fur- 
nished—of these  written  instruments  (bills) 
were  admitted,  and  the  instruments  them- 
selres  not  offered;  and  this  is  true  with  re- 
spect to  those  which  were  lost.  No  founda- 
tion was  laid  for  the  introduction  of  second- 
ary evidence.  I  think  the  bills  were  admis- 
sible, but  not  the  testimony  of  Taft  as  to 
their  contents.  If  Mason  &  Co.  had  made  a 
verbal  admission  concerning  the  amount  of 
lumber  furnished,  it  would  have  been  com- 
petent proof,  if  Tuft  had  heard  it,  to  offer. 
But  this  Illustration  suggested  by  counsel 
presents  a  different  question  from  that  raised 
by  the  proportion  to  admit  parol  evidence  of 
the  contents  of  the  bills.  I  am  of  opinion 
that  this  court  erred  in  holding  that  the  bur- 
den was  on  the  plaintiff  "to  show  that  the 
claim  of  Mason  &  Co.  was  not  a  claim  that 
might  be  a  lien  on  defendant's  house,"  and 
thinlc  that  part  of  the  decision  should  be 
rverruied.  With  that  portion  of  the  decision 
holding  that  the  testimony  of  Taft  was  hear- 
say and  incompetent,  and  reversing  the  cause, 
with  Instructions  to  grant  a  new  trial,  I  agree. 
My  brethren' concurring,  the  order  will  be 
that  the  portion  of  the  former  decision  of 
this  court  respecting  the  burden  of  proof,  as 
stated,  be  overruled,  and  the  remaining  por- 
tion stand  as  the  decision  and  judgment  of 
this  court. 


MEKRITT.  O.  J.,  and  SMITH,  J., 
the  Judgment. 


concur  in 


(11  Utah,  462) 

ELLIOTT  V.  BASTIAN  et  al. 
(Supreme  Court  of  Utah.     Jane  17.  1895.) 

JUDOHE.VT   AOAIK3T  DBCRAKED    PaUTT  —  VaLIDITT 

— MoTio\  TO  Set  AsiDB— When  to  be  Made. 

1.  Whfire  R  court  has  jurisdiction  of  the  por-* 
ties  and   subject-matter   of  an   action,   a   juilg- 
mtnt  rendered  therein  against  a  party  after  his 
death  is  not  void,  if  his  death  does  not  appear 
from  the  judgment  roil. 

2.  Comp.   Laws.  §  3256.  limitinR  the  time 
.  within  which  a  party  or  his  representatives  may 

l)e  relieved  hy  the  court  from  a  judKniont  talcen 
tlirouish  miKtalie,  inadvertence,  surprise,  or  ex- 
ci!sal>le  neglect  to  six  months  after  the  term  ot 
which  the  jiidfonent  was  rendered,  miplics  to  a 
motion  by  the  representatives  of  a  deceased  par- 
ty to  set  aside  a  judgment  entered  against  bim 
after  his  death,  where  the  deiith  of  the  party 
does  not  appear  from  the  jndKmeiit  roll. 

Appeal  from  district  court.  First  district; 
before  Justice  Smith. 

Action  by  Claude  Hamilton  and  another 
against  John  Bastian  and  others  to  recover 
possession  of  a  mine.  Plaintiff  Hamilton 
having  died,  the  action  was  continued  In  the 
name  of  his  cophilntiff,  John  Elliott.  The 
American  Eagle  Mining  Company,  having 
succeeded  to  the  interest  of  the  original  de- 
fendants, was  made  defendant,  and  Judg- 


ment by  default  was  entered  In  Its  favor. 
Plaintiff  Elliott  having  died,  Edward  Austin 
and  W.  F.  Tipping,  claiming  to  be  his  rep- 
resentatives, moved  to  set  aside  the  judg- 
ment, and  from  an  order  denying  the  mo- 
tion, they  appeal.    Affirmed. 

C.  S.  Varlan,  for  appellants.    Arthur  Brown 
and  C.  C  Dey,  for  respond^ts. 

KING,  J.  On  the  2d  day  of  May,  1883, 
Lord  Claude  Hamilton  and  John  Elliott  com- 
menced suit  against  John  Bastian,  John 
Firth,  and  Arthur  Brown,  to  recover  posses- 
sion of  a  certain  mining  property  in  Juab 
county,  Utah,  commonly  called  the  "Oopper- 
opoils  Mine,"  and  wlilch  plaintiffs  allege 
they  owned  in  fee  simple  and  were  entitled 
to  the  possession  of.  Plaintiffs  further  al- 
leged that  defendants  ousted  them  therefrom 
on  the  iiSth  day  of  March,  1883,  and  have 
extracted  ores  from  said  mine,  of  the  value 
of  $20,(XJ0.  Defendants'  answer  contains  a 
speclhc  denial  of  plaintiffs'  averments,  and 
alleges  ownership  of  the  property  in  them- 
selves. No  further  proceedings  were  had  in 
the  case  nntu  some  time  in  188U.  when  it 
appears  that  a  supplemental  complaint, 
which  cannot  be  found,  was  filed.  From  the 
answer  to  the  same,  it  is  apparent  that  the 
I  supplemental  complaint  alleged  the  death  of 
Hamilton,  one  of  the  plaintiffs,  and  asked 
to  continue  the  cause  In  the  name  of  the 
surviving  plaintiff;  and  also  averred  that 
the  American  Eagle  Mining  Company,  a  cor- 
poratioh,  tiad  succeeded  to  the  interest  of  the 
defendants,  and  asked  that  said  corporation 
be  made  a  party  defendant  The  American 
Eagle  Mining  Company  answered  and  aver- 
red that  In  pursuance  of  the  statute  it  had 
made  great  improvements  on  the  property, 
and  was  holding  under  color  of  title  adverse- 
ly to  the  plaintiff's  claim,  and  In  good  faith. 
It  also  pleaded  the  statute  of  limitations.  So 
further  steps  were  taken  in  court  until  Sep- 
teml>er  23,  1803,  when,  upon  application  of 
defendants,  the  case  was  regularly  set  for 
trial  on  October  3d  of  the  same  year.  At  the 
time  designated  for  the  hearing,  defendants 
appeared.  A  Jury  was  called,  and  verdict 
rendered  for  defendant  No  one  represented 
the  plaintiffs  at  the  trial.  On  November  6, 
1894,  more  than  six  months  after  the  adjourn- 
ment of  the  term  at  which  the  trial  was  had 
and  Judgment  rendered,  Edward  Austin  and 
W.  P.  Tipping  served  defendants  with  notice 
of  motion,  accompanied  with  affidavits,  to  set 
aside  and  vacate  the  judgment,  for  the  reason 
that  at  the  time  the  judgment  was  rendered 
John  Elliott  was  dead,  and  no  substitution  c£ 
party  plaintiff  was  had.  and  the  cause  was 
called  and  submitted  without  notice  and  in 
violation  of  an  agreement  of  defendants  for 
settlement;  and  also  to  substitute  said  parties 
as  plaintiffs  on  the  ground  that  they  were  the 
duly  constituted  and  appointed .  trustees  for 
the  interests  represented  by  the  late  Mam- 
moth Copperopolis  Mining  Company  and  the 
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late  British  Tlntlc  Mining  Company,  and  of 
the  share  and  debenture  holders  of  said  com- 
panies; and  also  for  leave  to  file  a  supple- 
mental complaint.  In  Austin's  afBdarit  it 
was  stated  that  in  1874  the  property  in  ques- 
tion was  conveyed  to  Hamilton  and  Elliott  as 
trustees,  to  secure  debentures  issued  by  the 
Mammoth  Copperopolls  Mining  Company, 
and  that  later,  said  company  being  involved, 
further  debentures  were  Issued,  and  in  1877 
the  British  Tintic  Mining  Company  was  or- 
ganized to  acquire  said  property  and  take  up 
the  outstanding  debentures  or  claims  against 
the  property;  that  the  necessary  steps  were 
taken  in  the  English  courts,  and  by  proper 
indentures,  to  extinguish  the  debentures  and 
obligations  of  the  first-named  company,  and 
to  transfer  them  to  the  latter,  which  thereup- 
on issued  debentures  to  discharge  said  obli- 
gations and  to  revest  the  legal  title  to  said 
property  in  said  Hamilton  and  Elliott,  to  be 
by  them  held  as  trustees  for  the  debenture 
and  stockholders  of  said  last-named  corpora- 
tion; that  Judgmefat  was  obtained  In  Utah 
against  said  company,  and  the  property  sold 
under  execution,  and  purchased  by  defend- 
ants Bastian,  Firth,  and  Brown,  and  was  sub- 
sequently by  them  transferred  to  the  defend- 
ant the  American  Eagle  Mining  Company; 
that  In  1883  the  said  British  Tintic  Mining 
Company  having  defaulted  in  the  interest  on 
said  debentures,  said  trustees  were  required 
to  proceed  under  said  trust  and  take  posses- 
sion of  and  sell  said  property;  that  notice 
was  thereupon  given  by  said  trustees  to  said 
(!ompany,  and  thereafter  this  action  was 
brought  to  eject  defendants  from  the  property 
in  controversy;  that  in  1884  Hamilton  died, 
leaving  Elliott  sole  trustee,  and  in  April.  1891, 
Elliott  died  intestate,  having  appointed  his 
wife  executrix;  that  by  the  terms  of  the  in- 
dentm-e  creating  the  trust  the  legal  title  to 
the  property  vested  In  the  executrix  of  Elliott, 
and,  upon  request  of  the  directors  of  the  Brit- 
ish Tintic  Mining  Company,  she  duly  appoint- 
ed Austin  and  Tipping  trustees,  and  trans- 
ferred the  title  of  the  property  to  thorn ;  that, 
prior  to  the  demise  of  Elliott,  negotiations 
had  been  entered  Into  with  the  defendants, 
and  a  contract  signed  by  the  latter  and  El- 
liott, by  the  terms  of  which  all  claims  against 
the  property  both  of  defendants  and  the  de- 
benture holders  and  stockholders  were  to  be 
extinguished;  the  legal  title  by  deeds  and 
otherwise  perfected  in  Elliott,  a  new  corpora- 
tion organized  under  the  laws  of  England 
which  should  issue  stock  to  defendants,  and 
also  to  the  debenture  holders,  and  as  soon  as 
all  obligations  were  fully  discharged,  the  de- 
fendants were  to  allow  judgment  In  the  case 
in  favor  of  Elliott  as  trustee,  damages  for 
extracting  ores  being  waived,  and  he  was  to 
lease  the  property  to  the  new  company  for  99 
years  for  a  nominal  consideration.  That  El- 
liott entered  upon  the  labors  necessary  to  pw- 
tec-t  this  ari^ngement,  but  died  before  con- 
summating them;  thereafter  the  stock  and 
del>enture  holders  of  the  English  companies 


aforesaid  continued  the  labors  and  were 
ready  and  willing  to  fully  carry  out  the  terms 
of  said  contract,  when  defendants  broke  off 
said  negotiations,  and  In  violation  of  the 
agreement  procured  said  judgment;  that  It 
was  believed  that  all  differences  between  the 
parties  would  be  settled  in  accordance  with 
said  contract,  and  the  application  for  substitu- 
tion of  the  proper  parties  as  plaintiffs  was 
delayed  in  order  to  settle  the  entire  matter; 
that  a£Bant  had  no  notice  or  knowledge  of 
the  judgment  until  May,  1894,  and  believes 
that  the  other  parties  in  interest  Including  his 
cotrustees,  were  unacquainted  with  the  facts 
imtll  advised  by  affiant;  that  all  parties  in- 
terested, except  this  affiant  and  defendants, 
reside  in  England,  and  that  the  affiant  has 
used  reasonable  diligence  to  procure  the  nec- 
essary Information  In  order  to  make  this  ap- 
plication. The  affidavit  of  Van  Horn,  of  the 
late  firm  of  Baskin  &  Van  Horn,  was  also 
submitted.  In  which  it  was  stated  that  said 
firm  were  attorneys  for  plaintiff,  and  that 
they  had  no  notice  or  knowledge  of  the  set- 
ting of  the  cause  or  of  the  judgment  thwein, 
until  October  10,  1894.  There  was  also  pre- 
sented an  affidavit  by  the  present  attorney, 
showing  the  diligence  used  by  him  in  making 
this  application.  Defendants  filed  counter  af- 
fidavits stating  that  after  said. judgment  was 
rendered  the  property  was  sold  for  $55,000, 
and  that  since  then  It  had  been  twice  sold, 
and  the  vendees  had  enjoyed  peaceable  pos- 
session thereof,  and  had  expended  nearly  $40,- 
000  In  improvements  thereon.  The  affidavit 
of  one  of  the  defendants  denied  many  of  the 
allegations  in  Austin's  affidavit,  and  stated 
that  after  fruitless  negotiations  for  an  amica- 
ble settlement  affiant  wrote  Austin  that  de- 
fendants did  not  care  to  continue  further  ne- 
gotiations for  a  compromise,  and  that  in  Au- 
gust, 1893,  Austin  knew  that  there  would  be 
no  amicable  settlcanent.  The  affidavit  of  the 
clerk  of  the  court  recited  that  after  the  case 
was  set  for  trial  plaintiffs'  attorneys  were  Im- 
.medlately  notified,  and  that  before  the  day 
of  bearing  affiant's  Impression  was  a  letter 
was  received  from  one  of  the  attorneys  stat- 
ing that  his  firm  had  no  further  connection 
with  the  cause.  Austin  filed  a  rebutting  affi- 
davit, denying  that  he  had  received  the  letter 
claimed  to  have  been  written  by  one  of  the 
defendants,  or  that  he  had  any  notice  that  de- 
fendants would  proceed  to  trial.  Affiant  al- 
so stated  that  the  various  indentures  creating 
the  trust  referred  to  in  his  first  affidavit  were 
duly  recorded  in  Juab  county,  Utah,  and  that 
purchasers  of  the  property  knew  of  the  condi- 
tion of  the  title  to  said  property.  Another 
affidavit  was  filed  reciting  the  facts  tending 
to  show  that  the  vendees  of  said  property  liad 
knowledge  of  the  liens  upon  said  property, 
and  the  trust  title  vested  in  Elliott  and  his 
successors.  The  trial  court  refnsed  to  set 
aside  and  vacate  the  judgment,  and  from  the 
order  denying  the  motion  this  appeal  Is  taken. 
We  think  the  only  points  presented  that 
require    consldtfation    are:   First  Was    the 


Digitized  by 


Google 


Utah.) 


ELLIOTT  B.  BASTIAN. 


715 


Judgmeut  rendered  in  the  case  void  or  voida- 
ble? SecMid.  If  voidable  only,  had  the  lower 
court  the  power  to  grant  the  motion  and  va- 
cate the  judgment?  Third.  If  It  had  such 
power,  did  appellants  Invoke  the  proper  rem- 
edy? Appellants'  contention  Is  that  the  judg- 
ment rendered  herein,  being  against  a  de- 
ceased person.  Is  absolutely  void,  and  that 
in  a  direct  proceeding  such  as  this,  it  must 
be  vacated.  It  Is  to  be  observed  that  there  is 
nothing  in  the  judgment  roll  or  any  of  the 
proceedings  of  the  court  to  indicate  the  death 
of  the  plaintiff  Elliott,  and  not  until  after 
the  expiration  of  13  months  from  the  rendi- 
tion of  the  judgment  is  it  assailed.  Four 
terms  of  court  had  passed  in  the  meantime, 
and  more  than  six  months  had  expired  after 
the  adjournment  of  the  term  at  which  the 
judgment  was  rendered.  The  court's  atten- 
tion was  not  called  to  the  death  of  Elliott 
until  said  affidavits  ware  filed.  Whether  a 
judgment  is  void  when  an  Inspection  of  the 
judgment  roll  reveals  the  death  of  one  of  the 
parties  to  the  controversy,  or  a  lack  of  juris- 
diction of  the  person  or  subject-matter  of  the 
action,  it  Is  not  necessary  for  us  now  to  de- 
termine, although  it  has  been  held  in  Cali- 
fornia tliat  such  a  judgment  is  a  nullity,  and 
can  be  assailed  either  in  a  direct  or  collateral 
proceeding.  But  Mr.  Freeman  announces  the 
mle  to  be  that  a  judgment  obtained  upon  a 
record  which  disclosed  the  death  of  one  of 
the  parties  prior  thereto  Is  not  void,  but  only 
erroneous,  and  can  only  be  corrected  on  aih 
peal.  1  Freem.  Judgm.  g  153.  In  1  Rolle, 
Abr.  746,  It  is  said  that,  "If  in  a  cui  In  vita 
the  tenant  dies,  and  afterwards  judgment  is 
against  him  which  is  erroneous,  an  execution 
is  sued  against  the  heir,  he  shall  not  avoid  the 
judgment  in  assize  without  error."  Again: 
"So  in  a  scire  facias  by  an  executor  upon  a 
judgment  In  ejectment  by  his  testator 
against  B,  execution  shall  not  be  avoided  nor 
judgment  stayed  by  saying  tliat  the  tenant 
died  pendente  lite,  for  he  ought  to  avoid  It  by 
error."    Id.  742. 

4^ppellants'  counsrf,  In  his  very  able  brief, 
presents  the  authorities  from  which  various 
text  writers  deduce  the  rule  that  judgment 
given  after  the  death  of  a  party  is  only  void- 
able, and  after  an  analysis  of  these  deci- 
sions counsel  declares  that  such  a  judgment 
is  in  fact  void,  but,  being  valid  on  its  face,  the 
rules  of  law  preclude  any  attempt  to  make 
it  appear  as  a  nullity  and  attach  inviolability 
to  it  against  collateral  attack.  But  he  says 
that  when  directly  assailed,  either  by  mo- 
tion, bill  of  review,  or  writ  of  coram  nobis, 
then  It  must  be  vacated,  because  It  Is  void. 
We  are  not  able  to  fully  concur  In  this  view. 
It  Is  true  that  some  courts  hold  that  such  a 
judgment  Is  absolutely  void,  while  expres- 
sions of  others  afford  ground  upon  which  to 
predicate  this  view.  We  think  the  better 
rule  to  be  that  when  a  court  has  acquired 
jurisdiction  of  the  subject-matter  and  the 
person  during  his  lifetime,  and  a  hearing  Is 
had  and  judgment  rendered,  and  the  Judg- 


ment roll  does  not  disclose  the  death  of 
either  party  to  the  controversy,  then  such  a 
judgment  is  not  void  because  one  of  the  par- 
ties may  have  died  prior  to  its  rendition. 
Such  Judgment,  while  erroneous,  Is  not  void, 
and,  "While  the  court  ought  to  cease  to 
exercise  Its  jurisdiction  over  a  party  at  his 
death,  the  neglect  to  do  so  does  not  render 
such  a  judgment  void;  It  Is  voidable  when 
properly  assailed."  Mr.  Freeman  announces 
the  rule  In  these  words:  "If  jurisdiction  is 
obtained  over  the  defendant  in  his  lifetime, 
a  Judgment  rendered  against  him  subse- 
quently to  his  death  Is  not  void."  1  Freem. 
Judgm.  §  140.  A  different  rule  we  think 
would  be  mischievous  and  fraught  with  evil 
results.  A  judgment  free  upon  Its  face  from 
every  infirmity  ought  to  possess  some  de- 
gree of  sanctity.  Especially  should  this  be 
the  rule  in  those  Jurisdictions  where  the  stat- 
ute limits  the  time  within  which  applications 
can  be  made  to  the  court  to  vacate  and  set 
aside  judgments  rendered  therein.  We 
think  the  weight  of  authority  clearly  sup- 
ports the  view  herein  expressed.  1  Black, 
Judgm.  ;  200,  and  cases  cited  in  note;  Hayes 
V.  Shaw,  20  Minn.  405  (Gil.  355);  Stocking  v. 
Hanson,  22  Minn.  545;  Yaple  v.  Titus,  41  Pa. 
St  203;  Coleman  v.  McAnulty,  16  Mo.  177; 
Mitchell  V.  Schoonover,  16  Or.  216,  17  Pac. 
867;  Jennings  v.  Simpson,  12  Neb.  565,  11  N. 
W.  880;  McCormIck  v.  Paddock,  20  Neb.  486, 
30  N.  W.  602;  Ried  v.  Holmes,  127  Mass. 
326;  T&pley  v.  Martin,  116  Mass.  275;  New 
Orleans  v.  Gaines'  Adm'r,  138  U.  S.  595,  11 
Sup.  Ct.  428.  And  this  view  Is  strengthened 
by  the  statute  of  this  territory  which  pro- 
vides that  the  death  or  disability  of  a  party 
to  any  action  or  proceeding  does  not  result 
in  its  abatement.    2  Comp.  Laws,  §  3187. 

The  second  and  third  questions-  presented 
are  so  closely  connected  we  will  not  attempt 
to  discuss  them  separately.  Formerly  a  judg- 
ment rendered  after  the  death  of  one  of  the 
parties  to  the  action  was  assailed  by  a  writ  of 
coram  nobis  or  coram  vobis.  Tldd,  Prac. 
1136;  3  Bl.  Comm.  407;  Freem.  Judgm.  S§ 
93,  94.  But  we  agree  with  appellants'  coun- 
sel that  these  writs  have  fallen  Into  desuetude 
In  most  of  the  states,  and  that  the  proper 
way  to  call  the  court's  attention  to  a  party's 
death,  and  to  have  an  erroneous  and  voidable 
judgmeut  vacated,  Is  by  motion  supported  b.r 
affldavits  or  otherwise.  Park  v.  Higbe,  0 
Utah,  416,  24  Pac.  524;  Bronson  v.  Schulten, 
104  U.  S.  417. 

We  have  no  doubt  of  the  power  of  the  court 
to  vacate  and  set  aside  an  erroneous  and  void- 
able Judgment  such  as  was  rendered  in  thi.s 
case,  and  of  the  correctness  of  the  procedure 
adopted  by  appellants  to  accomplish  this  re- 
sult, but  the  important  question  is,  was  the 
application  made  in  time?  Section  3256  of 
the  Compiled  Laws  provides  that,  "The  court 
may  likewise  in  its  discretion  after  notice  to 
the  adverse  party,  allow,  upon  such  terms 
as  may  be  just,  an  amendment  to  any  plead- 
ing,   •    •    •   and  may  also,  upon  such  terms 
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aa  may  be  just,  relieve  a  party  or  legal  repre- 
sentative from  a  Judgment,  order  or  other 
proceeding  taken  against  him  through  his  mls- 
tal^e,  Inadvertence,  surprise  or  excusable  neg- 
lect; and  when  for  any  reason  satisfactory  to 
the  court  or  the  judge  thereof,  the  party  ag- 
grieved has  failed  to  apply  for  the  relief  sought 
during  the  term  at  which  such  Judgment,  or- 
der, or  proceeding  complained  of  was  taken, 
the  court  or  judge  thereof  In  vacation,  may 
grant  the  relief  upon  the  application  made 
within  a  reasonable  time,  not  exceeding  six 
months  after  the  adjournment  of  the  term." 
It  is  clear  that  this  section  controls  the  power 
of  courts  to  grant  relief  against  judgments 
of  the  character  shown  In  the  case  at  bar,  and 
limits  their  discretion.  It  Is  unnecessary  to 
discuss  their  power  at  common  law  or  in  the 
absence  of  statutory  provisions.  This  section 
Is  a  part  of  our  civil  procedure.  It  is  con- 
cerning a  matter  which  is  a  rightful  subject 
of  legislation.  Though  our  courts  possess 
common  law  and  chancery  jurisdiction,  the 
Code  prescribes  limitations  beyond  which  they 
cannot  go.  The  time  within  which  such  relief 
can  be  given  is  six  months  after  the  adjourn- 
ment of  the  term  at  which  the  judgment  was 
rendered.  The  reason  of  this  statute  Is  obvi- 
ous. There  ought  to  tie  some  fixed  time  with- 
in which  the  court  can  exercise  this  discretion 
upon  the  application  of  the  aggrieved  party; 
and  there  ought,  in  the  interest  of  the  public,, 
to  be  some  period  when  persons  could  pur- 
chase property  which  has  been  the  subject  of 
litigation,  and  have  some  assurance  that  the 
title,  while  perhaps  vulnerable,  could  not  be 
assailed  upon  a  motion,  and  the  judgment 
which  had  given  title  be  vacated,  without 
making  them  parties  and  affording  an  oppor- 
tunity to  meet  the  allegations  of  the  moving 
party  upon  which  the  application  was  based 
to  set  aside  a  solemn  and  formal  judgment. 
The  theory  of  the  statute  Is  that  within  the 
six  mouths  mentioned  application  can  be  made 
In  an  informal  manner,'  by  motion,  without 
bringing  In  the  parties  who  may  have  acquir- 
ed an  Interest  In  the  property  subsequent  to 
the  judgment,  but  that  after  the  lapse  of  six 
months.  If  the  judgment  Is  assailed  and  relief 
sought,  then  steps  which  are  more  formal 
must  be  taken.  The  application  is  prima  facie 
too  late,  as  it  was  prima  facie  within  time 
when  made  prior  to  the  six  months,  and  after 
such  delay  the  court  cannot  proceed  to  act  in 
the  premises  without  an  opportunity  for  all 
persons  Interested  to  present  regularly  an  is- 
sue and  be  heard  thereon.  The  moving  party 
must  not  only  make  the  application,  but  must 
set  up  the  facts  excusing  the  delay,  and  the 
adverse  parties  have  the  right  by  answer  to 
present  an  issue  for  determination.  Whether 
the  court  would  have  power  to  set  aside  the 
judgment  In  this  case  after  the  six  mouths 
mentioned  in  the  statute  If  the  judgment  roil 
disclosed  the  death  of  the  plaintiff,  we  are  not 
called  upon  to  determine,  but  we  think  this 
provision  of  the  statute  prohibits  the  court  In 
a  case  of  this  character  from  vacating  the 


judgment  after  the  expiration  of  six  months 
from  the  adjournment  of  the  term  at  which  it 
was  rendered. 

It  may  be  asked.  Is  there  no  possibility  of 
relief  In  cases  similar  to  the  one  now  und» 
discussion?  Of  course,  it  would  be  Impropa: 
for  us  to  adjudicate  that  questlou  at  this  time, 
but  we  feel  there  is  no  Impropriety  In  ob- 
serving that  the  bill  of  review  so  common  to 
chancery  practice  seems  peculiarly  fitted  to 
bring  before  the  court  all  the  parties,  and  to 
present  all  the  facts  connected  with  the  litiga- 
tion. Including  those  which  are  explanatory  of 
the  judgment  and  the  delay.  If  there  be  any. 
In  making  the  application  to  have  It  vacated; 
and  the  enforcement  of  equitable  principles, 
if  the  facts  presented  warrant  relief,  would 
move  the  court,  and,  with  the  power  which  It 
possesses,  justice  would  be  done  to  all  the 
parties. 

Appellants'  counsel  contends  that  It  Is  tin- 
necessary  to  remit  the  parties  to  another  ac- 
tion; that  the  court  where  the  caus4  was  de- 
termined, having  chancery  jurisdiction,  can 
determine  this  question  now  as  well  as  whoi 
presented  before  it  in  a  more  formal  manner 
by  bill  of  review.  While  there  is  some  force 
In  this  contention,  we  think  the  statute  above 
referred  to  Is  decisive  of  the  question.  It 
would  seem  from  the  record  that  Interests 
have  been  acquired  In  the  property  since  the 
judgment,  and,  as  above  stated,  it  Is  apparent 
that  one  of  the  purposes.  If  not  the  chief  pur- 
pose^ of  the  statute  is  to  protect  purchasers  of 
property,  and  not  in  a  summary  and  informal 
manner  dispossess  them.  Appellants'  applica- 
tion for  relief  is  In  Its  nature  ex  parte,  and  af- 
ter so  long  a  time,  In  justice  and  In  reason,  the 
relief  demanded  ought  to  be  given  only  upon 
a  full  showing,  after  sufficient  explanation  for 
the  delay,  and  after  all  the  parties  interested 
In  the  controversy  and  the  property  In  ques- 
tion have  had  an  opportunity  to  present  their 
claims  and  all  the  facts  to  the  court  Section 
473  of  the  Code  of  Civil  Procedure  of  Califor- 
nia is  substantially  the  same  as  the  section 
above  quoted.  In  referring  to  the  power  o' 
the  court  to  vacate  the  Judgment,  the  supreme 
court  of  California  say:  "It  is  piuvided  by 
section  473  ••  *  that  the  relief  which  for- 
merly could  be  had  during  the  term  may  be 
sought  within  a  reasonable  time,  which  is  to 
be  defined  to  be  six  months.  •  •  •  "  People 
V.  Greene,  74  Cal.  404,  16  Pac  197.  And  the 
same  court  In  the  case  of  People  v.  Temple, 
103  Oal.  453,  37  Pac.  414,  construe  sec- 
tion 473.  It  Is  said:  "What  is  a  reasonable 
time  within  which  a  motion  may  be  made 
to  set  aside  a  judgment  not  void  upon  Its 
face,  must  depend  somewhat  upon  the  cir- 
cumstances of  each  particular  case,  and  Is 
not  definitely  determined  further  than  that  It 
will  not  extend  beyond  the  limit  fixed  by  sec- 
tion 473  of  the  Code  of  Civil  Procedure. 
When  a  judgment  is  not  void  upon  Its  face, 
the  court  has  no  power  to  set  It  aside  on  mo- 
tion, unless  the  motion  Is  made  within  a  rea- 
sonable time,  but  resort  shoulvl  be  had  to  an 
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action,  and  all  the  parties  Interested  should  be 
notified  and  have  an  opportunity  to  be  heard." 
To  the  same  effect  are  the  cases  of  People 
T.  Harrison,  84  Cal.  608,  24  Pac.  311;  Jacks  v. 
Baldez,  97  Cal.  91,  31  Pac.  899;  People  v. 
Goodhue,  80  Cal.  200,  22  Pac.  66.  And  It  Is 
clear  that  the  reasonable  time  mentioned  is 
the  she-months  limit  prescribed  by  the  statute. 
"The  time  wMhin  which  such  an  order  could 
be  vacated  must  be  held  to  be  limited  by  sec- 
tion 473.  •  *  •  The  court  had  no  jurisdic- 
tion after  the  expiration  of  six  months  to  va- 
cate the  order  made  on  a  mere  motion  for  that 
purpose,  the  order  not  being  void  on  its  face." 
Moore  v.  Superior  Court,  86  Cal.  496,  25  Pae. 
22.  We  are  of  the  opinion  that  the  lower  court 
has  no  authority  to  vacate  the  Judgment  ren- 
dered in  this  case  upon  the  application  made. 
The  Judgment  Is  affirmed,  with  costs. 

MEBRITT,  0.  J.,  and  BARTCH,  J.,  concur. 


(11  Utah,  467) 

RICHEY  T.  CLARK. 
(Supreme  Court  of  Dtah.  June  6,  1895.) 
Fatmbnt  undbk  Mistake— Rbcovekt. 
Plaintiff,  who  had  purchased  certain  land, 
which  she  believed  free  from  incumbrances,  but 
which  the  grantor  supposed,  but  did  not  so  in- 
form plaintiff,  was  covered  by  a  mortgage  pre- 
viously executed  by  him  to  secure  his  note,  was 
informed  by  an  attorney  subsequently  employed 
by  her  to  examine  the  title  that  the  deed  was 
subject  to  the  mortgage.  Plaintiff  induced  de- 
fendant the  assignee  of  the  mortgage,  who  be- 
lieved it  covered  this  land,  to  release  the  mort- 
gage, as  to  her  land,  for  $400,  which  amount  de- 
fpndant  immediately  credited  as  a  payment  on 
the  note.  Subsequently  defendant,  in  foreclos- 
ing the  mortgage,  discovered  that  the  land  was 
not  included  in  the  mortgage.  Judgment  in  that 
suit  was  rendered  for  the  araoimt  of  the  note, 
less  the  amount  paid  for  the  release.  The  laud 
remaining  as  security  did  not  fully  satisfy  the 
Judgment.  Belil,  that  since  the  mistake  was  at- 
tributable to  plaintiff,  rather  than  defendant, 
and  thp  parties  could  not  be  placed  in  statu  quo, 
plaintiff  could  not  recover  the  amount  paid  for 
the  release.    Batch,  J.,  dissenting. 

Appeal  from  district  court.  Fourth  district; 
before  Justice  J.  A.  Miner. 

Action  by  Edith  B.  RIchey  against  Joseph 
Clark  to  recover  money  paid  by  mutual  mis- 
take. From  a  Judgment  for  plaintiff,  de- 
fendant appeals.     Reversed. 

Evans  &  Rogers  and  A.  G.  Horn,  for  appel- 
lant. O.  R.  Leonard  and  Brerdon  &  Gunnell, 
for  r^pondent 

KING,  J.  The  record  in  this  case  dis- 
closes the  following  facts:  William  Stowell 
on  the  1st  day  of  September,  1888,  sold  a 
tract  of  land  to  W.  R.  Swan,  taking  in  part 
payment  therefor  a  note  secured  by  a  mort- 
gage on  the  land.  The  mortgage  was  duly 
recorded  on  the  12th  of  the  same  month. 
For  a  valuable  consideration,  Stowell  as- 
signed, on  October  29,  1888,  the  note  and 
mortgage  to  defendant.  A  few  days  prior 
thereto,  Swan  conveyed,  by  warranty  deed, 
40  lots  to  plaintiff,  the  latter  ttelieving  them 


free  from  all  incumbrances.  Swan  supposed 
they  were  covered  by  the  mortgage  to  Stow- 
ell, but  omitted  to  inform  plaintiff  of  this. 
In  October,  1890,  plaintiff  and  her  husband 
desired  to  mortgage  the  lots  in  order  to  se- 
cure merchandise  for  their  business.  An  ab- 
stract was  required,  and  they  employed  an 
attorney  to  examine  the  record  and  secure 
one.  A  few  days  thereafter  the  information 
was  conveyed  to  plaintiff  by  her  attorney 
that  the  lots  were  embraced  within  the  mort- 
gage then  held  by  defendant,  which  had  been 
given  by  Swan  to  StowelL  She  thereupon 
went  to  Swan,  in  "order  to  pay  the  mortgage 
off,"  and  to  secure  a  release  of  the  lots  from 
defendant's  mortgage.  Swan  could  do  noth- 
ing, and  she  called  on  defendant  He  de- 
clined for  some  time  to  execute  a  release,  but 
plalntifTs  husband,  who  was  acting  for  her, 
insisted,  and  stated  that  with  the  lots  freed 
from  all  liens,  they  could  obtain  $4,000  worth 
of  merchandise  to  aid  them  In  their  business. 
Plaintiff  fully  believed  that  the  mortgage 
held  by  defendant  embraced  the  lots,  and  de- 
fendant entertained  the  same  view.  In  fact 
it  seems  clear  from  the  r^ord  that  It  was 
the  design  of  the  mortgagor  and  mortgagee 
that  the  mortgage  should  cover  the  lots  In 
question,  as  the  security  was  somewhat  In- 
adequate without  them;  and  it  was  supposed 
by  all  the  parties  to  the  transaction  that  the 
lots  were  subject  to  the  mortgage.  Clark 
purchased  the  note  and  mortgage  with  this 
understanding.  After  some  negotiations  be- 
tween plaintiff  and  defendant  it  was  agreed 
that'  the  latter  should  release  the  lots  from 
the  supposed  Incumbrance,  and  the  former 
should  pay  him  $400;  and  on  December  24, 
1890,  plaintiff's  husband,  together  with  her 
attorney,  went  to  Swan's  office,  and  there 
paid,  either  to  defendant  or  Swan,  the  amount 
agreed  upon,  and  the  release  was  then  and 
there  executed  by  Clark.  Both  parties  acted 
in  good  faith.  The  money  was  paid  in  order, 
as  plaintiff  supposed,  to  disincnmber  her 
property,  and  was  received  by  defendant 
only  at  the  solicitation  of  plalntifTs  husband. 
In  order  to  aid  them  in  their  business,  and 
recompense  him  for  the  supposed  loss  of  se- 
curity. As  soon  as  the  money  reached  de- 
fendant he  gave  Swan  credit  for  it  upon  his 
note,  relieving  the  maker  pro  tanto.  In  Jan- 
uary, 1892,  appellant  obtained  a  decree  of 
foreclosure  of  the  Swan  mortgage.  Plaintiff 
was  not  made  a  party  to  the  foreclosure  pro- 
ceedings, because  of  the  release  theretofore 
executed,  although  Clark,  who  had,  when  he 
brought  his  suit  discovered  the  omission  of 
the  lots  from  the  mortgage,  asked  for  a  cor- 
rection of  the  mortgage  so  as  to  include  them. 
In  the  suit  upon  the  note  and  mortgage  the 
Judgment  against  Swan  did  not  include  the 
$400.  The  court  treated  It  as  a  payment  on 
the  note.  While  the  record  Is  not  clear.  It 
appears  that  after  exhausting  the  security 
there  was  still  a  balance  due  Clark  on  the 
note.  In  the  latter  part  of  1892,  plaintiff 
teamed  of  the  mistake  In  the  mortgage,  and 
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demanded  that  defendant  return  tbe  $400. 
He  refused,  and  In  December  of  the  same 
year  this  action  was  commenced,  to  recover 
said  amount,  the  complaint  alleging  payment 
by  mistake.  The  trial  Judge  held  "that  de- 
fendant was  more  negligent  than  plaintiff," 
and  instructed  the  jury  to  find  for  the  latter. 
Plaintiff  contends  that  where  money  Is  paid 
by  mutual  mistake  an  action  will  lie  for 
Its  recovery.  Defendant  does  not  controvert 
this  general  rule,  but  claims  that  the  case  at 
bar  comes  within  well-rccogni^ed  exceptions. 
It  Is  apparent  that  one  of  the  ^rtles  to  the 
controversy  must  suffer  loss,  unless  plaintiff 
could  recover  from  Swan,  as  suggested  by 
appellant's  counsel,  for  a  breach  of  warranty, 
or  from  her  attorney,  for  negligence.  But 
that  question  Is  not  before  us.  Each  haviug 
acted  honestly  and  in  good  faith,  we  think 
equitable  principles  would  require  that  the 
misfortune  be  visited  upon  the  one  contrib- 
uting more  to  the  mistake;  In  other  words, 
the  one  whose  conduct  was  the  more  negli- 
gent. Defendant,  In  receiving  the  money, 
seems  to  be  free  from  fault  or  negligence. 
Plaintiff  was  the  actor.  Her  representations 
induced  the  payment.  They  were  the  prox- 
imate cause  of  defendant's  passive  conduct, 
which  resulted  in  his  receiving  the  money. 
She,  by  her  agent,  searched  the  records,  and 
reached  the  conclusion  that  the  title  was  not 
clear.  She  then  approached  Clark.  He  was 
guilty  of  no  fraud  or  deceit  He  made  no 
representations,  except,  when  interrogated,  to 
state  that  he  would  execute  no  release,  unless 
paid,  and  concealed  no  facts  known  to  him. 
There  was  an  apparent  cloud  upon  plaintiff's 
title.  It  was  important  that  it  be  removed, 
and  at  once,  as  her  business  demanded  the 
Immediate  purchase  of  goods,  and  this  could 
not  be  done  without  the  lots  as  security.  De- 
fendant was  asked,  as  a  favor,  to  relinquish 
his  supposed  lien.  If  negligence  Is  to  be  im- 
puted to  either,  it  must  be  charged  to  plain- 
tiff. Her  agent  made  the  mistake.  His  ex- 
amination of  the  records  was  faulty,  and 
plaintiff  was  thereby  misled.  No  relation  of 
trust  or  confidence  existed  between  the  par- 
ties. They  were  dealing  as  strangers,  "at 
arm's  length."  Plaintiff  did  not  rely  upon  de- 
fendant. Her  conduct  was  the  outgrowth  of 
her  own  investigations,  and  the  knowledge 
of  the  existence  of  supposed  facta,  which  re- 
sulted from  her  own  Inquiries.  The  mistake 
did  not  pi-oceed  from  a  violation  of  obliga- 
tions imposed  by  law  upon  defendant,  and 
his  conduct  is  not  inconsistent  with  good 
faith.  "When  each  party  is  equally  Innocent, 
and  there  Is  no  concealment  of  facts  which 
the  other  party  has  a  right  to  know,  and.  no 
surprise  or  Imposition  exists,  the  mistake  or 
ignorance,  whether  mutual  or  unilateral,  is 
treated  as  laying  no  foundation  for  equitable 
Interference.  It  is  strictly  damnum  absiiue 
Injuria."  1  Story,  Eq.  Jur.  $  151.  It  would 
seem  that  reasonable  diligence  upon  plaintiff's 
part  would  have  avoided  the  mistake.  And 
when  the  fact  is  equally  unknown  to  both 


parlies,  or  where  each  has  adequate  and  equal 
means  of  information,  or  where  the  fact  is 
doubtful  from  its  nature,  in  every  such  case, 
if  the  parties  have  acted  in  entire  good  faith. 
a  court  of  equity  will  not  Interfere;  for  In 
such  case  the  equity  is  deemed  equal  between 
the  parties,  and  where  it  is  so  a  court  of 
equity  is  generally  passive,  and  rarely  ex- 
erts an  active  Jurisdiction.  Id.  {  150.  There 
ought  to  be  finality  to  transactions  between 
parties.  The  law  does  not  tolerate  careless- 
ness and  indifference  in  settlements  between 
individuals.  In  disputed  questions,  where  all 
parties  have  full  opportunity  to  Investigate 
and  ascertain  tbe  facts,  and  where  there  is 
no  fraud  or  misrepresentation,  and  when,  aft- 
er such  Investigation,  they  become  satisfied 
as  to  their  respective  rights,  and  thereupon 
adjust  them,  neither  law  nor  equity  will  coun- 
tenance efforts  to  revive  and  litigate  the  con- 
troversy. Even  if  there  were  no  negligence 
on  plaintiff's  part,  in  her  Investigations  con- 
cenilng  the  title,  it  would  seem  that  there  was 
laches  in  waiting  for  nearly  two  years  before 
making  any  demand  for  restitution  of  the 
money.  The  law  sometimes  imputes  laches, 
even  in  the  absence  of  knowledge.  But  what 
appears  to  us  to  be  the  strongest  reason  for 
denying  plaintiff  relief  is  foun4  in  the 
changed  condition  of  the  parties.  A  restora- 
tion of  the  parties  to  their  original  position  is 
impossible.  It  has  been  held  that  equity  will 
not  decline  to  afford  relief,  In  cases  of  mutual 
mistake,  merely  because  of  the  intervention 
of  circumstances  which  render  it  difficult  to 
restore  parties  to  their  original  position. 
Beauchamp  v.  Winn,  L.  R.  6  H.  L.  223.  But 
the  rule  which  has  received  approval  in  the 
supreme  court  of  the  United  States  is  tliat 
"mistake,  to  be  available  in  equity,  must  not 
have  arisen  from  negligence,  when  the  means 
of  knowledge  were  easily  accessible.  *  •  • 
A  court  of  equity  is  always  reluctant  to  re- 
scind, unless  tbe  parties  can  be  put  bade  in 
statu  quo.  If  this  cannot  be  done,  it  will 
give  euch  relief  only  where  the  strongest  and 
clearest  equity  Imperatively  demands  it" 
Grymes  v.  Sanders,  93  U.  8.  61,  62.  When 
an  Insurance  company  purchased,  received 
the  assets,  and  assumed  the  liabilities  of  an- 
other company,  and  the  transaction  was  aft- 
erwards declared  to  be  ultra  vires,  it  was 
held  that,  while  the  mistake  was  one  equity 
would  have  the  power  to  relieve  against,  yet. 
as  it  was  impossible  to  restore  both  compa- 
nies to  their  original  situation,  this  was  an 
insuperable  objection  to  allowing  the  par- 
chasing  company  to  prove  against  the  selling 
company  an  excess  of  debts  over  assets  re- 
ceived. In  re  Saxon  Life  Assur.  Soc.,  2 
Johns.  &  H.  408.  "The  rule  Is  general  that 
money  paid  under  a  mistake  of  material  facts 
may  be  recovered  back,  although  there  Is  neg- 
ligence on  the  i>art  of  the  party  making  the 
payment;  but  this  rule  is  subject  to  tbe  quali- 
fication that  the  payment  cannot  be  recalled 
when  the  situation  of  the  party  receiving  the 
money  bhs  been  changed  In  consequence  of 
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ibe  payment,  and  It  would  be  Inequitable  to 
allow  a  recovery.  The  person  making  the 
payment  must,  In  that  case,  bear  the  loss  oc- 
casioned by  his  own  negUgence."  Walker  v. 
Conant,  65  Mich.  195,  31  N.  W.  786.  When 
the  contract  had  been  fully  performed  by 
the  defendant,  relief  predicated  on  the  sole 
groimd  of  mutual  mistake  of  fact  was  denied 
because  the  "situation  of  the  parties  had  been 
80  changed  by  reason  thereof  as  to  render  it 
Impossible  to  restore  them  to  their  situation 
at  the  time  the  contract  was  made.  A  court 
of  equity  will  not  interfere  to  rescind  a  con- 
tract, on  the  sole  ground  of  a  mutual  mistake 
of  fact,  unless  the  parties  can  be  restored 
substantially  to  their  situation  at  the  time  the 
contract  was  made;  for  to  so  Interpose  would 
not  cure  the  mischief,  but  simply  shift  It." 
Eastman  v.  Water-Power  Co.,  24  Minn.  437. 
And  the  illustration  employed  by  the  court 
of  Tennessee  seems  to  square  with  the  case 
under  consideration.  It  is  said:  "To  illus- 
trate the  principle,  take  the  case  of  a  pay- 
ment, without  knowledge  of  the  facts,  madi, 
not  to  the  original  cr^itor  of  the  party  pay- 
ing, whose  debt  had  been  previously  satisfied, 
but  to  a  creditor  of  his,  who  received  the 
money  in  good  faith,  ignorant  of  the  mistake, 
and  In  satisfaction  of  a  Just  demand,  and 
who.  In  consequence  of  such  payment,  may 
have  waived  or  lost  his  remedy  against  his 
debtor.  In  such  case  It  is  dear,  upon  well- 
established  principles,  that  the  plaintiff  would 
not  be  entitled  to  recover.  The  defendant.  In 
the  given  case,  would  be  equally  Innocent  as 
the  plaintiff  of  the  mistake;  and,  .having  lost 
Ws  remedy  upon  the  faith  of  such  payment, 
It  would  not  be  against  conscience  for  him  to 
retain  the  money,  and  the  loss  must  fall  upon 
the  plaintiff,  by  whose  act,  though  Innocently 
done,  it  was  occasioned."  Guild  v.  Baldridge, 
2  Swan,  295;  Mc Arthur  v.  Luce,  43  Mich. 
437,  5  N.  W.  431;  Sanger  v.  Mellou,  51  Wis. 
500,  8  N.  W.  487;  Boas  v.  Updegrove.  47  Am. 
Dec.  425;  Hall  v.  Shultz,  4  Am.  Dec  270; 
Moyer  v.  Shoemaker,  5  Barb.  319;  Espy  v. 
Allison,  9  Watts,  462.  The  rule  Is  not 
changed  because  the  party  receiving  the 
money  has  no  Interest  whatever  In  the  prop- 
erty.   Manzy  v.  Hardy  (Neb.)  13  N.  W.  12. 

Defendant  herein,  acting  upon  the  strength 
of  plaintiff's  conduct,  credited  Swan  with  the 
money  paid.  Plaintiff  caused  defendant  to 
change  his  position  with  Swan,  and  long  be- 
fore plaintiff  commenced  this  action  the 
rights  of  Clark  and  Swan  had  become  fixed 
by  decree  of  court.  Applying  the  principle 
announced  in  the  case  of  Grymes  v.  Sanders, 
.supra,  to  the  facts  In  this  case.  It  is  obvious 
that  the  plaintiff  Is  not  entitled  to  recover. 
It  cannot  be  said  that  the  "clearest  and 
strongest  equity"  demands  a  resci-ssion  of 
the  contract  made.  Indeed,  we  think  it  would 
be  Inequitable,  and  against  good  conscience, 
to  uphold. the  judgment  of  the  lower  coiut. 
In  view  of  the  facts  that  the  parties  cannot 
be  placed  In  statu  quo,  and  that  the  mistake 
is  attributable  to  plaintiff,  rather  than  de- 


fendant, we  are  of  the  opinion  that  the  court 
erred  In  dh-ecting  a  verdict  for  plaintiff.  Its 
Judgment  Is  therefore  reversed,  and  the  cause 
remanded,  with  dlrectlcms  to  grant  a  new 
trial 

MERRITT,  C.  J.,  and  SMITH,  J.,  concur. 

BAKTCH,  J.  (dissenting).  1  do  not  agree 
with  my  brethren  in  reversing  this  case.  It 
Is  admitted,  and  shown  by  the  record,  that 
the  plaintiff  purchased  the  lots  In  question, 
in  good  faith,  for  a  valuable  consideration, 
believing  them  to  be  free  from  all  Incum- 
brances. Some  time  afterwards,  desiring  to 
mortgage  the  lots,  it  became  necessary  to 
ascertain  the  state  of  the  title;  and  therefore 
she  procured  the  services  of  an  attorney,  who, 
within  a  few  days.  Informed  her  that  the 
lots  were  covered  by  a  "blanket  mortgage." 
Thereupon  She  r^resented  the  matter  to 
Clark,  the  appellant  herein,  who  was  the 
owner  of  the  mortgage,  which  was  supposed 
to  Include  the  lots.  There  is  some  conflict 
In  the  evidence  as  to  what  representations 
Clark  then  made  to  the  plaintiff,  but  it  Is 
clear  that  he  claimed  his  mortgage  covered 
the  lots  In  question.  The  plaintiff  becoming 
satisfied  that  such  was  the  case.  It  was  agreed 
between  her  and  CI&tIc  that  she  should  pay 
him  the  sum  of  $400  to  release  them,  which 
sum  having  been  paid,  they  were  rdeased  on 
December  24,  1890.  Up  to  this  time  it  Is 
conceded  that  both  parties  were  mutually 
mistaken,  and  were  acting  In  good  faith.  On 
March  13,  1891,  Clark  began  foreclosure  pro- 
ceedlngrs  upon  the  mortgage,  and  then  learned 
that  the  lots  were  not  covered  by  the  mort- 
gage; but  although  he  knew  that  the  plain- 
tiff was  In  ignorance  of  that  fact,  and  that 
she  had  paid  $400,  as  a  result  of  such  Igno- 
rance, which  he  was  not  entitled  to,  under 
the  facts  as  they  then  actually  existed,  he 
made  no  attempt  whatever  to  Inform  her 
that  the  lots  were  not  Included  In  the  mort- 
gage. Nor  did  be  make  her  a  party  to  the 
foreclosure  suit,  and  the  only  reason  which 
he  assigns,  according  to  the  admissions  of 
his  counsel,  for  not  making  her  a  party  to 
that  suit,  and  consequently  for  withholding 
from  her  his  subsequently  acquired  knowl- 
edge, is  that  the  plaintiff  had  received  the 
release  from  him.  He  made  an  effort,  how- 
ever. In  court,  at  the  time  of  the  foreclosure 
proceedings,  as  Is  admitted  by  his  counsel, 
to  have  the  mortgage  reformed  so  as  to  in- 
clude the  property  In  question,  but  failed  In 
such  effort.  Some  time  after  the  foreclosure 
of  the  mortgage  the  plaintiff  ascertained  the 
facts  so  withheld  from  her  by  Clark,  and 
thereupon  demanded  a  return  of  the  money 
which  she  had  paid  him  for  the  release, 
which  demand  was  refused;  and  she  wau 
then,  for  the  first  time.  Informed  that  he  had 
placed  that  money  to  the  credit  of  the  mort- 
gagor. It  will  be  noticed  that  C!lark  dis- 
covered the  mutual  mistake  between  the 
parties  befwe  the  mortgage  was  foreclosed. 
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at  a  time  when  be  was  yet  In  a  position  to 
return  the  money  paid  by  mistake  for  the 
release,  and  recover  It  from  the  mortgagor, 
snd  thus,  without  loss  to  himself,  save  the 
plaintiff  from  loss,  It  not  appearing  from 
the  record  that  the  mortgagor  was  unable 
to  pay  his  debts.  Failing  to  inform  the  plain- 
tiff of  the  discovery  of  their  mutual  mistake, 
he  rendered  himself  more  negligent  and  more 
at  fault  than  the  plaintiff  was,  and  should, 
therefore,  not  be  heard  to  complain  when  he 
is  asked  to  refund  the  money.  From  the  facts 
and  circumstances  as  they  appear  from  the 
record  in  this  case,  I  am  unable  to  see  upon 
what  principle  of  justice  and  fair  dealing 
the  appellant  can  be  permitted  to  prevail.  I 
therefore  dissent 


(U  Utab.  480) 

ADAMS  et  al.  v.  REED  et  al. 

(Supreme  Court  of  Utah.     June  3,  1805.) 

Gbaxt  to  Railkoahs  —  Mineral  Lands  —  Cos- 

8TKU0TIOM   OP  DbEIi — RRSCI.tSION  OP  CON- 

thact — Plkadino. 

1.  Under  Act  Conf.  July  1,  1862,  granting 
certain  lands  to  the  Union  rncific  Railway  Com- 
pany, "provided,  that  all  minerai  lands  shall  be 
excepted  from  the  operations  of  this  act,"  the 
grantee,  upon  identification  of  the  land,  and 
prior  to  issuance  of  patent  and  examination  as 
to  minerals,  takes  a  defeasible  title,  and,  after 
issuance  of  patent,  a  fee  simple. 

2.  A  deed  reserving  the  right  to  prospect  for 
"coal  and  other  minerals,"  and  to  mine  and  re- 
move the  same,  if  found  on  the  land  conveyed, 
does  not  convey  a  fee-simple;  and  a  quitclaim 
deed  releasing  the  right  reserved  as  to  coal,  only, 
does  not  cure  the  defect. 

3.  Where  one,  without  fraudulent  intention, 
represents  that  he  holds  a  fee  simple  to  land, 
when  in  fart  he  does  not.  and  executes  a  war- 
ranty deed  of  the  same,  equity  will  treat  the  deed 
as  an  executory  contract  to  convey,  the  rescission 
of  which  may  be  decreed. 

4.  Where  a  grantor  executes  a  warranty 
deed  for  land  of  which  he  does  not  hold  a  fee 
simple,  on  suit  for  cancellation  of  notes  and 
mortgage  given  as  the  purchase  price  of  the' 
same  the  grantee  need  not  offer  to  reconvey. 

Appeal  from  district  court,  Fourth  district; 
before  Justice  J.  A.  Miner. 

Action  by  Ixiuis  B.  Adams  and  Watson  N. 
Shilling  against  Edward  A.  Reed,  H.  H. 
Henderson,  and  others,  for  the  reformation 
and  foreclosure  of  a  mortgage.  Defendants 
filed  a  cross  complaint  asking  for  the  cancel- 
lation of  the  mortgage  and  notes  given  as 
part  of  the  purchase  price,  on  the  ground  of 
failure  of  title.  From  a  Judgment  for  de- 
fendants, plaintiffs  appeal.    Affirmed. 

Bennett.  Marshall  &  Bradley  and  Kimball 
&  Kimball,  for  appellants.  Richards  &  Mac- 
Millau  and  H.  U.  Henderson,  for  respond- 
ents. 

KING,  J.  The  plaintiffs  allege  In  their 
complaint  that  in  March,  18U0,  they  were  the 
owners  and  entitled  to  the  possession  of 
certain  land  in  Weber  county;  that  on  the 
27th  of  said  mouth  they  sold  said  estate  to 
defendants,  and  exet'ute<l  a  warranty  deed, 
but  by  mistake  said  property  was  described 


as  being  In  township  6,  Instead  of  5;  that  on 
the  29th  of  September,  1891,  as  soon  as  said 
mistake  was  discovered,  they  made  a  quit- 
claim deed  to  defendants,  correctly  describ- 
ing the  land  intended  to  be  conveyed,  which 
they  tendered  to  defendants,  and  now  bring 
into  court;  that.  In  part  payment  for  said 
land,  defendants  executed  two  promissory 
notes,  which  were  secured  by  a  mortgage  on 
the  laud,  but  which  mortgage  contained  the 
same  error  In  description  as  said  deed. 
Plaintiffs  pray  for  the  reformation  of  the 
mortgage,  and  for  Its  foreclosure.  Defend- 
ants answered  and  filed  a  cross  complaint.  In 
which  they  averred  that  relying  upon  the 
representations  of  plaintiffs  that  they  own- 
ed, and  had  a  good  title  In  fee  simple  to, 
440  acres  of  land  lying  near  Ogden  city,  and 
without  Investigating  the  title  or  seeing  the 
land,  they  purchased  an  undivided  two- 
thirds  interest,  and  executed  the  mortgage 
described  In  plaintiffs'  complaint  in  pai-t  pay- 
ment of  the  purchase  price;  that  subsequent- 
ly they  ascertained  that  plaintiffs  were  not 
the  owners  of,  and  did  not  have  an  indefea- 
sible and  fee-sllnple  title  to,  said  land,  or 
any  title  to  the  land  conveyed;  that  there- 
upon they  demanded  back  the  amount  paid 
to  plaintiffs,  and  the  surrender  and  cancel- 
lation of  the  notes  given  In  part  payment; 
that  said  representations  as  to  title  were  false 
and  fraudulent,  which  plaintiffs  then  and 
there  knew,  and  were  made  to  deceive  de- 
fendants. There  are  further  allegations  In 
the  cross  complaint  with  respect  to  the  char- 
acter of  plaintiffs'  title  and  the  fraudulent 
representations.  Defendants  pray  that  the 
mortgage  and  notes  be  canceled  and  deliv- 
ered up. 

The  principal  questions  presented  tor  our 
determination  are:  (1)  Did  the  Union  Pa- 
cific Railway  Company  have  a  fee-simple  ti- 
tle to  the  land  chiimed  in  township  5,  which 
plaintiffs  attempted  to  convey  to  defendants? 
(2)  If  so,  was  this  title  conveyed  to  defend- 
ants? (3)  If  the  above  questions  are  deter- 
mined negatively,  then  was  there  such  fraud 
upon  the  part  of  plaintiffs  as  to  be  the  foun- 
dation for  the  rescission  of  the  contract  be- 
tween plaintiffs  and  defendants?  (4)  Do  the 
facts  of  the  case  show  a  rescission  7 

1.  By  the  act  of  congress  passed  July  1, 
1862,  certain  lands  were  granted  to  the 
Union  Pacific  Railroad  Company  for  the  pur- 
pose of  aiding  in  the  construction  of  a  trans- 
continental railroad.  The  language  of  the 
grant  is:  "There  be  and  is  hereby  granted 
to  the  said  company  •  •  •  every  alternate 
section  of  public  land  designated  by  odd 
numbers  to  the  amount  of  five  alternate  sec- 
tions per  mile  on  each  sicfie  of  the  railroad 
on  the  line  thereof,  and  within  the  limits  of 
ten  miles  on  each  side  of  said  road,  not  sold, 
reserved,  or  otherwise  disposed  of  by  the 
United  States,  and  to  which  pre-emption  or 
homestead  claim  would  have  attached  at  the 
time  the  line  of  said  road  Is  definitely  fixed: 
provided  that  all  mineral  lands  shall  be  ex- 
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cepted  from  the  operations  of  this  act"  It 
is  admitted  that  the  land  in  controversy  in 
this  suit  Is  \vithln  this  grant,  and  that  no 
patent  has  ever  been  issued  therefor.  The 
court  below,  adopting  the  findings  of  the 
referee,  found  tliat  the  land  has  t)een  and 
still  is  used  for  agricultural  pun>06es;  also 
that  no  exploration  or  examination  has  been 
made  for  coal  or  minerals  of  any  kind.  Ap- 
pellants' contention  is  that  the  act  of  con- 
gress above  referred  to  was  a  grant  in  prae- 
senti,  and  passed  the  present  legal  title— at 
least  as  soon  as  the  road  was  constructed, 
and  the  Identification  of  the  sections  became 
possible— to  all  of  the  lands  embraced  within 
It,  except  those  to  which  a  pre-emption  or 
homestead  claim  had  attached,  and  which 
were  not  known  to  contain  mineral.  Re- 
spondents' claim  Is  that  no  exploration  or 
examination  having  been  maae  by  the  gov- 
ernment to  ascertain  whether  the  lands  were 
mineral  or  nonmlneral,  and  no  patent  having 
been  Issued,  an  Imperfect  and  defeasible  ti- 
tle passed  by  the  grant  to  the  railroad  com- 
pany. 

Our  attention  Is  invited  to  numerous  cases 
decided  by  the  supreme  court  of  the  United 
States,  and  other  courts,  wherein  this  and 
similar  grants  to  railroad  companies  are  con- 
strued. The  language  of  these  decisions 
seems,  to  the  writer  of  this  opinion,  clear  and 
unambiguous.  By  many  it  is  declared  that 
by  their  terms  these  grants  Import  a  grant 
In  praesenti,  carrying  at  once  the  Interest  of 
the  grantor  in  the  lands  described,  and, 
while  the  grant  is  in  the  nature  of  a  "float," 
when  the  route  of  the  road  is  definitely  fixed 
the  lands  granted  become  susceptible  of  iden- 
tification, and  the  title  attaches  as  of  the 
date  of  the  grant,  and  has  the  same  effect 
upon  the  selected  parcels  as  If  they  had  been 
speclflcally  described  In  the  acts  of  congress. 
To  me  It  seems  there  is  much  force  In  this 
contention  of  appellants.  The  Union  Pacific 
Ballroad  has  been  completed  for  more  than  a 
quarter  of  a  century.  The  government  has 
not  explored  the  lands  to  ascertain  whether 
they  contain  minerals.  There  is  nothing  to 
evidence  a  purpose  upon  Its  part  to  make  such 
exploration.  The  railroad  was  entitled  to  a 
patent  as  soon  as  the  commissioners  appoint- 
ed by  the  president  of  the  United  States  re- 
ported the  completion  and  equipment  of  the 
road.  The  supreme  court  of  the  United  States 
has  declared,  in  effect,  that  patents  are  un- 
necessary to  divest  the  United  States  of  its 
title,  and  invest  the  grantee  therewith.  Pat- 
ents "•  •  •  identify  the  lands  as  coter- 
minous with  the  completed  section, 'but  they 
would  be  evidence  that,  as  to  that  portion  of 
the  road,  the  conditions  of  the  grant  had 
been  compiled  with.  •  •  •  As  deeds  of  fur- 
ther assurance,  they  would  thus  be  of  great 
value,  in  giving  quiet  and  peace  to  the  gran- 
tee's possession."  St.  Paul  &  P.  R.  Co.  v. 
Northern  Pac.  R.  Co.,  138  U.  S.  1.  H  Sup.  Ct 
389.  The  decisions  cited  by  appellants  seem 
to  have  regarded  the  mineral  reserratlcaa  in 
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these  grants  as  reaching  only  such  lands  as 
were  knowp  to  contain  minerals  at  the  time 
of  the  grant.    But  it  would  be  profitless  to 
enter  into  a  discussion  of  this  phase  of  the 
subject,  and  analyze  the  authorities  collated, 
for  the  reason  that  they  are  ably  considered 
and  exhaustively  treated  by  Mr.  Justice  Brew- 
er In  his  dissenting  opinion  in  the  case  of 
Barden  v.  Railway  Co.,  154  U.  S.  332,  14  Sup. 
Ct.  laSO.    The  writer  of  this  opinion  acknowl- 
edges the  almost  unanswerable  arguments  ad- 
duced by  the  leamtd  Justice,  but  recognizes 
that  this  court  is  bound  by  the  majority 
opinion  in  that  case.    But  it  must  be  con- 
fessed that  this  opinion  cannot  easily  be  rec- 
onciled with  very  many  utterances  of  that 
high  tribunal.    Appellants*  counsel  Insist  tliat 
the  case  last  cited  is  not  decisive  of  the  point 
now   under  consideration.    Counsel    for   re- 
spondents  contends,   with   equal   vehemence 
that  under  this  decision,  until  patent  issues,  no 
Indefeasible  title  to  the  lands  within  the  grant 
passes  to  the  grautee.    An  examination  of 
the  grant  to  the  Northern  Pacific  Railroad 
Company  shows  that  the  words  there  employ- 
ed are  almost  identical  with  those  found  In 
the  grant  to  the  Union  Pacific.     The  words 
In  the  former  are,  "to  every  alternate  sec- 
tion of  public  land  not  mineral";    and  the 
following  proviso  is  attached  to  the  granting 
section  of  the  act:    "Provided,  that  all  min 
eral  lands  be  and  the  same  are  hereby  ex- 
cluded from  the  operations  of  this  act,"  etc. 
Applying  the  doctrine  enunciated  in  the  Bar- 
den Case,  it  would  seem  that,  at  any  time 
before  exploration  for  minerals  and  the  Is- 
suance of  patents,  the  government  can,  upon 
the  discovery  of  minerals  within  the  land 
granted,  not  only  refuse  patent  for  such  lands 
as  contain  mineral,  but  dispose  of  them  to 
others  than  the  grantee  or  Its  vendees,  and 
that  such  grantee  or  vendees  would  not  pos- 
sess an  Indefeasible  title  to  all  the  lands  em- 
braced  within   the   grant.     In    the    Barden 
Case,  Just  cited,  the  court  held  that  the  words 
quoted  were  an  exclusive  reservation  of  all 
minerals  to  the  United  States,  and  that  it  was 
immaterial  whether  there  was  knowledge  of 
the  existence  of  mineral  deposits;    if  discov- 
ered at  any  time  before  patent,  no  title  pass- 
ed from  the  government.     Some  of  the  casoK 
upon   which   appellants  rely  are   consldere<l 
and  explained.     Speaking  of  St.   Paul  &  P. 
R.  Co.  V.  Northra-n  Pac.  R.  Co..  139  U.  S.  1. 
11  Sup.  Ct.  389,  and  Salt  Co.  v.  Tarpey,  14ii 
U.  S.  241,  12  Sup.  Ct.  158,  the  court  say:    "lu 
both  of  these  cases  the  writer  of  this  opinion 
had  the  honor  to  write  the  opinions  of  this 
court,  and  it  was  never  asserted  or  pretend- 
ed that  they  decided  anything  respecting  the 
minerals,  but  <Mily  that  the  title  to  the  lands 
granted    took    effect,    within    certain    desV^ 
nated  exceptions,  as  the  date  of  the  grant. 
They  never  decided  anything  else;  and  wiiat 
was  that  title?     It  was  of  the  lands  wliVcli 
at  the  time  of  the  location  had  not  been  sola, 
reserved,  or  to  which  a  pre-emption  or  home- 
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seems  to  us  as  plain  as  the  language  can  make 
it  that  the  Intention  of  congress  was  to  ex- 
clude from  the  grant  actual  mineral  lands, 
whether  known  or  unknown,  and  not  merely 
such  as  were  at  the  time  known  to  be  min- 
eral. •  •  •  Mineral  lands  were  not  con- 
veyed, but  by  the  grant  of  congress  Itself,  and 
the  subsequent  resolution  of  congress  cited, 
they  were  specifically  reserved  to  the  United 
States,  and  excepted  from  the  operations  of 
the  grant.  Therefore  they  were  not  to  be 
located  at  all,  and,  if  In  fact  located,  they 
could  not  pass  under  the  grant.  •  •  • 
When  the  act  was  passed  It  would  have  been 
impossible  to  state  with  any  accuracy  what 
parts  of  the  tract  contained  minerals,  and 
what  did  not.  That  fact  could  only  be  as- 
certained after  extensive  and  careful  explora- 
tions. •  •  •  The  determination  of  the 
character  of  the  land  granted  by  congress  in 
any  case,  whether  agricultural  or  mineral.  Is 
placed  In  the  hands  of  the  officers  of  the  land 
department,  whose  action  Is  subject  to  the 
revision  of  the  commissioners  of  the  general 
land  office,  and  an  appeal  lies  from  them  to 
the  secretary  of  the  Interior.  Under  their 
direction  and  supervision  the  actual  character 
of  the  land  may  be  determined  and  fully  es- 
tablished." The  court  then  quotes  from  the 
opinion  <^  Mr.  Noble,  late  secretary  of  the 
Interior,  In  the  case  of  Railroad  Co.  v.  Valen- 
tine, 11  Land  Dec.  Dep.  Int  238.  The  language 
Is  as  follows:  "Moreover,  I  am  Informed  by 
the  officers  in  charge  of  the  mineral  division 
of  the  land  departmmt  that  ever  since  the 
year  1867  •  •  •  it  has  been  the  uniform 
practice  to  allow  and  maintain  mineral  loca- 
tions within  the  geographical  limits  of  rail- 
road grants,  based  upon  discoveries  made  at 
any  time  before  patent,  or  certification,  where 
patent  is  not  required." 

It  seems  very  clear  from  these  decisions 
that  while  the  grant  to  the  Union  Pacific 
Company  was  one  in  praesentl,  and.  as  to  the 
lands  embraced  within  its  limits  which  were 
not  within  the  exceptions  or  reservations, 
the  title  took-  effect,  upon  identification,  as  of 
the  date  of  the  grant,  but  as  to  lands  con- 
taining minerals,  whether  known  or  un- 
known, no  title  parsed,  and  the  failure  of 
the  jTovernment  to  explore,  <x  Issue  patents, 
and  the  great  lapse  of  time,  have  not  ripened 
a  defective  title  into  an  Indefeasible  one. 
This  being  true,  until  patent  issues  there 
would  be  uncertainty  as  to  the  character  of 
one's  title.  The  land  might  be  used  exclu- 
sively for  agricultural  purposes;  the  grantee 
and  Its  vendees  might  legard  It  as  utterly 
devoid  of  mineral,  men  of  science  might 
unanimously  agree  that  It  was  barren  of  min- 
eral wealth;  still.  It  is  possible  myterious 
nature  may  have  impregnated  the  soil  with 
its  richest  wealth.  While  the  iiatent  does 
not  change  the  character  of  the  land,  It  la 
more  than  an  assurance  of  title.  It  liai  coo- 
elusive  evidence,  when  no  fraud  exists,  that 
the  government  regards  the  land  aa  freed 
from  the  reservation,  and  It  ia  a  iwniaalon  of 


any  claim  the  government  may  possess  by 
reason  of  mineral  deiKwits  upon  the  land. 
There  can  be  no  doubt  but  that  this  view 
attaches  an  element  of  uncertainty  to  the 
land  granted,  as  well  as  the  holdings  carved 
out  of  It.  Mr.  Justice  Brewer,  in  bis  dis- 
senting opinion,  says:  "Take  any  particular 
mile  of  the  road,  on  either  side  of  the  line,  as 
located,  there  are  twenty  alternate  sections 
within  the  place  limits.  By  the  rule  now 
laid  down  [speaking  of  the  majority  opinion 
of  the  court]  the  title  to  no  one  of  these 
twenty  sections  passes  to  the  company,  l>e- 
cauae  it  is  not  known  absolutely  which  are 
mineral  lands.  So  far  as  known,  none  may 
be  mineral,  and  yet,  as  in  this  case  l>efore 
us,  six  years  after  that  line  of  definite  loca- 
tion and  exploration  develops  the  fact  of  min- 
erals, and  then  it  is  declared  that  the  title 
did  not  i>ass.  When  you  simply  say,  as  the 
court  does  in  this  opinitm,  that  out  of  those 
twenty  sections  there  shall  pass  the  title  to 
such  lands  as  shall  thereafter  be  found  or  be 
determined  by  the  secretary  of  the  interior 
to  be  nonmlneral  lands,  you  say,  in  effect, 
that  there  Is  no  identification  of  a  single 
tract." 

It  is  claimed  by  counsel  for  appellants  that 
the  supreme  court  of  the  territory,   in  the 
case  of  Tarpey  v.  Salt  Co.,  5  Utah,  494,  17 
Pac.  631,  decided  that  all  lands,  whether  sur- 
veyed and  selected,  or  not,  within  the  grant 
limits,  passed  to  the  grantee,  and  clothed  It 
with  a  perfect  legal  title.     An  examination 
of  that  case  does  not  fully  sustain  counsel's 
statement.     The  court  regarded  the  grant  aa 
conferring  a  perfect  legal  title  in  praesentl, 
as  distinguished   from  on   equitable  or  in- 
choate interest  arising   upon  a  contract  or 
promise  of  the  government.     But  this  dec- 
laration  1b   somewhat   modified   by   the   ex- 
pression which  is  the  Important  announce 
ment  In  the  opinion.     It  is  this:     "We  think 
it  is   now   beyond   controversy   that,    where 
the  question  is  presented  as  it  Is  here, — where 
no  right  of  the  government,  reserved  in  the 
act  making  the  grant,  is  involved,— it  grants 
the  legal  title  in  praesentl  to  all  tlie  lands 
included  in  the  grants^  whether  surveyed  or 
selected,  or  not."     A  rlg^t  of  the  government 
is  involved  in  the  reser  ration  found  in  the 
act  of  July  1,  1862.     Tht<,  minerals  were  re- 
served to  the  sovereign.     \X^  agree  with  this 
view,  that,  aside  from  the  re^rvations  in  tlie 
grant,  a  legal  title  passed  to  the  grantee  for 
all  the  lands  covered  by  the'KraJit.     If  the 
Union  Pacific  obtained  a  tltleilesa  than  fee 
simple  by  this  grant,— and  we  Ihink  it  did,— 
the  exatt  character  of  it  is  nottnow  in  ques- 
tion.    We  will  observe,  howev(t>  tbat  under 
the  authority  of  Tarpey  v.  Sal^  CJo.,  supra, 
the  delay  in  issuing  the  patent,  tor  omission 
of  the  government  to  explore  atid  decide  as 
to  the  mineral  character  of  land^  would  not 
prevent   the   grantee   from    occiVyliig    and 
holding  the  lands,  and  maintaining  possessory 
actions    against    trespassers.      A     fee-simple 
estate  ia  the  largest  in  land  l^own  to  the 
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law.  It  Is  an  absolnte  estate  In  perpetuity, 
and  exclndes  any  qualification,  restriction,  or 
UmltatioD.  From  the  foregoing  it  la  ap- 
parent that,  If  the  lands  in  controversy  in 
this  case  are  devoid  of  minerals,  then  the 
grantee  possesses  a  perfect  legal  title.  If  they 
contain  minerals,  aside  from  coal  and  iron, 
the  railroad  company  has  no  title  whatever. 
Yet,  as  stated  atwve,  the  Harden  Case  leads 
to  the  position  that,  If  there  be  undiscovered 
mineral  when  patent  issues,  the  presumption 
becomes  conclusive  that  It  is  barren  of  min- 
eral wealth.  The  failure  to  discover  miner- 
als, and  the  conclusiveness  of  this  presump- 
tion, confw  an  indefeasible  title,  though  in 
fact  d^>osit8  of  mineral  wealth  may  abound 
in  greater  quantities  than  in  the  famous  El 
Dorado.  The  railroad's  title,  then,  to  this 
land,  is  subject  to  be  defeated.  At  most,  its 
title  is  a  base  or  determinable  fee.  It  may 
continue  forever,  or  it  may  be  determined  at 
any  moment,  prior  to  the  issuance  of  patent, 
upon  the  discovery  of  mineral.  And  the  case 
of  Ankeny  v.  Clark,  148  U.  S.  345,  13  Sup. 
Ct.  617,  supports  the  view  announced  in  the 
Barden  Case,  viz.  that  until  patent  issues  the 
title  is  imperfect  in  the  grantee. 

2.  Respondents  contend  that,  even  if  the 
title  of  the  railroad  company  were  free  from 
imperfections,  the  various  conveyances  exe- 
cuted by  it  and  Its  trustees  and  grantees  did 
not  pass  a  fee-simple  title  to  plaintitTs.  We 
think  the  evidence  clearly  establishes  the 
truth  of  this  contention.  It  is  not  necessary 
to  examine  all  the  defects  In  the  chain  of 
title  between  the  railroad  company  and 
the  plaintiffs,  but  we  wiU  content  ourselves 
with  a  single  reference.  In  the  deed  from 
the  railroad  company  to  plaintiffs  the  follow- 
ing reservation  appears:  "Reserving,  howev- 
er,- to  the  said  Union  Pacific  Railway  Com- 
pany the  right  to  prospect  for  coal  and  other 
minerals  within  and  underlying  said  lands, 
and  to  mine  and  remove  the  same,  if  found; 
and  for  this  purpose  It  shall  have  the  right 
of  way  over  and  across  said  lands,  and  space 
necessary  for  the  conduct  of  said  business 
thereon,  without  ctiarge  or  liability  for  damage 
therefor."  This  is  an  incumbrance— an  ease- 
ment—upon the  land.  The  grantee's  title  did 
not  protect  it  from  invasions  and  trespasses 
as  oft-repeated  as  the  grantor  desired.  While 
the  fee  passed  to  the  grantee,  assuming  that 
It  was  held  by  the  grantor.  It  was  a  servient 
estate.  The  mere  statement  of  the  reserva- 
tion suffices  to  show  the  incompleteness  of 
the  estate  conveyed  to  plaintiffs.  But  coun- 
sel insist  that  the  deed  executed  by  the 
railroad  company  on  the  2d  of  Novem- 
l)er,  1891,  cured  this  defect.  The  findings 
show  that  after  the  defendants  had  claimed 
a  rescission  of  the  contract,  because  no  fee- 
simple  title  passed  to  them,  the  railroad 
company  executed  a  quitclaim  deed  to  plain- 
tiffs, wherein  it  released  "all  right,  claim, 
•  •  •  it  may  have  in  or  to  any  coal  which 
may  thereafter  be  found  upon  or  beneath  the 
surface  of  said  land.     •    *    *    It  being  the 


Intention  of  this  deed  to  relinquish  any 
rights  which  the  said  Union  Pacific  Railway 
Company  may  have  retained  in  said  land  by 
virtue  of  the  coal  reservation  •••  in- 
cluded in  said  deed  of  October  18,  1889."  It 
will  be  observed  that  the  company  not  only 
reserved  the  right  to  enter  upon  the  lands 
and  prospect  and  mine  for  coal,  but  "other 
minerals  within  and  underlying  said  lands." 
The  quitclaim  deed  only  relinquished  the 
right  to  prospect  and  mine  for  coal.  It  is 
clear  that,  even  If  the  release  had  been  In 
time,— that  Is,  prior  to  defendants'  notice  of 
rescission, — ^It  is  insufiiclent.  It  releases  less 
than  was  reserved. 

3.  The  finding  of  the  referee  upon  this 
question  was  that  the  plaintiffs  informeil 
defendants  that  they  owned,  and  had  a  good 
title  In  fee  simple  to,  440  acres  of  land  lying 
west  of  Ogdea  city,  which  said  land  so  re- 
ferred to  was  the  land  intended  to  be  con- 
veyed to  defendants,  and  that  the  defend- 
ants had  not  seen  said  land,  and  were  not  ac- 
quainted with  the  title,  but  that  plaintiffs 
promised  that  they  would  furnish  defendants 
with  an  abstract  of  title  to  said  land;  that 
defendants  believed,  relied  and  acted  upon, 
the  representations  of  plaintiffs,  and,  without 
Investigating  the  title,  purchased  an  undivid- 
ed two-thirds  interest  therein,  which  pur- 
chase defendants  would  not  have  made  If 
they  had  not  believed  said  representations; 
that  said  representations  were  untrue.  The 
conclusion  of  law  based  upon  this  finding  is 
that  the  representations  made  to  defendants 
concerning  the  title  were  untrue,  and  a  fraud. 
In  law,  upon  the  defendants.  Appellants  con- 
tend that  this  finding  and  conclusion  show 
that  there  was  no  "moral''  fraud;  that  there 
was  simply  innocent  misrepresentation  as  to 
title;  and  that  where  there  Is  a  partial  fail- 
ure of  title,  or  a  defect  therein,  coupled  with 
Innocent  misrepresentation  as  to  such  title,  a 
court  of  equity  will  not  rescind,  where  the 
contract  has  been  executed.  The  learned 
counsel  for  plaintiffs  insist  that  the  findings 
and  conclusions  of  law  show  that  the  plain- 
tiffs are  entirely  exonerated  from  moral  tur- 
pitude, or  anything  that  Indicates  mala  fides. 
It  Is  true,  there  is  no  direct  finding  of  a 
scienter  In  the  misrepresentations,  but  it 
seems  equally  clear  that  plaintiffs  are  not 
wholly  exculpated  from  wrong  In  the  trans- 
action. Plaintiffs  knew  that  defendants  had 
never  seen  the  land,  and  that  they  were  unac- 
quainted with  the  title.  They  knew  that  the 
purchase  was  being  made  entirely  upon  their 
representations  respecting  the  title  and  its  in- 
defeaslbillty.  The  conclusion  of  the  referee 
Is  not  equivalent  to  a  declaration  that  plain- 
tiffs were  innocent  In  their  affirmations  of 
the  unimpeachable  character  of  their  title. 
But,  conceding  the  construction  placed  upon 
the  findings  and  conclusion  of  law  above  re- 
ferred to  is  the  correct  one,  the  question  pre- 
sents Itself  whether,  under  the  facts,  then* 
is  ground  for  equitable  relief  In  behalf  of 
defendants.    Counsel  for  appellants  assume 
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tbat  the  facts  in  this  case  show  an  executed 
contract,  and  learnedly  argue  that  equity 
will  not  decree  rescission  of  an  executed  con- 
tract. In  the  absence  of  moral  fraud,  and  that 
where  the  contract  Is  a  warranty  deed,  and  it 
is  executed  by  the  necessary  parties,  the  pur- 
chaser has  no  remedy,  either  in  law  or  In 
equity,  in  respect  of  defects  in  the  title,  or 
-qxiantity  or  quality  of  the  estate,  which  are 
not  covered  by  the  vendor's  covaiants.  If 
the  facts  of  this  case  show  an  executory  con- 
tract only,  it  is  not  necessary  to  the  deter- 
mination of  this  case  that  we  decide  whether 
there  is  "legal,"  as  distinguished  from  "mor- 
al," fraud,  or  what  remedies  are  afforded  the 
purchaser  in  executed  contracts,  where  there 
is  fraud  or  breach  of  covenants,  because  it 
Is  conceded,  when  the  contract  is  still  ex- 
ecutory, the  power  of  equity  to  decree  rescis- 
sion Is  ample.  la  the  transaction  between  the 
parties  to  this  suit  an  executed  or  executory 
contract?  "A  contract  is  executory  when  1  he 
thing  agreed  has  not  been  done.  It  is  exe- 
cuted when  the  thing  tias  been  done.  *  •  * 
One  who  has  begun  to  do  what  he  promised, 
but  has  not  finished,  lias  executed  his  undcr- 
talclng  in  part."    Bish.  Cont.  §  624. 

Conceding  that  plaintifFs  bad  a  fee-simple 
title  to  the  laud  intended  to  be  conveyed,  the 
deed  contained  a  description  of  wholly  dif- 
ferent land.  The  land  which  defendants 
agreed  to  purchase  was  not  conveyed.  They 
-contracted  for  a  warranty  deed  to  a  certain 
tract  of  land.  The  contract  was  not  fully 
performed  by  plaintiffs.  It  was  executory. 
The  writing  or  deed  amounted  to  only  a  con- 
tract to  convey  the  land  which  plaintiffs 
claimed  to  own,  and  in  equity  would  be  en- 
forceable, and,  if  the  evidence  was  sufficient, 
would  waiTant  a  decree  of  specific  perform- 
ance. It  was  a  contract  executory,  couvey- 
ing  a  chose  In  action,  not  a  contract  executed, 
conveying  a  chose  in  possession.  2  Bl. 
Comm.  p.  443;  McDonald  t.  Hewett,  15 
Johns.  349.  No  right  in  rem  was  created. 
The  only  rights  existing  were  in  personam. 
If  the  contract  between  the  parties  had  been 
executed,  they  would  no  longer  have  been 
bound  by  a  contractual  tie.  Rights  would 
have  been  acquired  in  property  which  would 
liave  extinguished  the  contract,  on  showing 
that  it  was  incomplete.  Executory,  the  rights 
were  in  personam.  They  were  seelting  to  en- 
force a  chose  in  action.  "An  executory  eon- 
tract  is  one  in  which  a  party  binds  himself 
to  do,  or  not  to  do,  a  particular  tbbig." 
Fletcher  v.  Peck,  6  Cranch.  137.  Plaintiffs' 
warranty  deed  was  a  contract,  in  which  they 
bound  themselves  to  convey  the  land.  Defend- 
ants agreed  to  purctiase.  But  parol  evidence 
would  be  required  to  establish  the  correct  de- 
scription. It  was  a  defective  deed,  contain- 
ing laud  which  neither  of  the  parties  under- 
stood was  conveyed  or  agreed  to  be  conveyed. 
It  was  therefore  only  a  contract  to  convey,  and 
was  executory.  A  defective  deed  is  an  ex- 
ecutory contract,  and  "it  is  a  familiar  rule 
that  a  defective  deed  may  be  treated  in  eq- 


uity as  an  agreement  to  convey,  and  perform- 
ance enforced;  and,  where  it  is,  we  thinlc 
*  *  *  that  it  stands  on  the  same  footing 
as  an  executory  contract  to  convey."  Han- 
son V.  Michelson,  19  Wis.  635;  Petesch  v. 
Etemsbach,  48  Wis.  447,  4  N.  W.  565;  Eaton 
V.  Eaton,  15  Wis.  284;  Masthi  v.  Halley,  61 
Mo.  200;  Fitch  v.  Gosser,  54  Mo.  274.  In  the 
case  of  Hunt  v.  Rousmanler's  Adm'rs,  1  Pet 
13,  the  court  say:  "There  are  certain  prin- 
ciples of  equity  applicable  to  this  question 
which,  as  general  principles,  we  hold  to  be 
incontrovertible.  The  first  is  that  where  an 
Instrument  is  drawn  and  executed  which 
professes  or  is  intended  to  carry  into  execu- 
tion on  agreement,  in  writing  or  by  parol, 
previously  entered  into,  but  which,  by  mls- 
talte  of  the  draftsman,  either  as  to  equity  or 
law,  does  not  fulfill,  or  violates,  the  manifest 
intention  of  the  parties  to  the  agreement, 
equity  will  correct  the  mistalie,  so  as  to  pro- 
duce a  conformity  of  the  instrument  to  the 
agreement.  The  reason  is  obvious.  The  ex- 
ecution of  agreements  fairly  and  legally  en- 
tered Into  is  one  of  the  peculiar  branches  of 
equity  Jurisprudence;  and  if  the  instrument 
which  intended  to  execute  the  agreement  be, 
for  any  cause,  insufficient  for  that  purpttbe, 
the  agreement  remains  as  much  unexecuted 
as  If  one  of  the  parties  had  refused  altogetho' 
to  comply  with  his  engagement"  And  In 
the  case  of  Walden  v.  Slcinner,  101  U.  S.  585, 
this  language  Is  adopted,  and  the  principle 
reaffirmed.  In  the  case  of  Conrad  v. 
Schwamb  (Wis.)  10  N.  W.  396,  plaintiffs 
brought  an  action  to  recover  a  tract  of  land. 
A  deed  had  been  executed  to  defendant  The 
grantors  intended  to  convey  certain  land  in 
fee,  but,  by  mistake,  it  was  described  as  be- 
ing in  a  different  quarter  section.  The  court 
say:  "Tiie  deed,  •  •  •  although  it  did  not 
convey  the  land  intended,  must  be  treated,  In 
equity,  as  an  executory  contract  •  •  *  to 
convey  such  land.  •  •  •  Hence  •  •  • 
Schwamb  might  have  maintained  an  action 
against  Felton  •  ♦  •  to  compel  Felt<« 
specifically  to  perform  his  executory  contract 
to  convey  the  land  claimed,  so  far  as  he  could 
perform  it."  And  the  quitclaim  deed,  cor- 
rectly describing  the  land,  tendered  to  de- 
fendants after  the  discovery  of  the  mistake 
In  the  first  deed,  did  not  answer  the  contract 
and  fully  execute  It.  Besides,  the  defendants 
had,  a  few  days  prior  thereto,  elected  to  re- 
scind the  contract  and  had  demanded  back 
the  amount  paid,  and  the  surrender  of  the 
notes  held  by  plaintiffs. 

From  the  foregoing  authorities,  we  are  of 
the  opinion  that  the  facts  in  this  caae  do  not 
constitute  an  executed  contract  The  trans- 
action between  the  parties,  we  think,  evi- 
dences an  executory  contract  and  that  equity 
has  power  to  decree  a  rescission.  We  are  n6t 
determining  what  mala  praxis  is  sufficient  to 
entitle  one  to  rescind  an  executed  'contract; 
for,  as  stated,  the  transaction  in  this  case 
shows  an  executory  contract,  and  we  believe 
the  role  to  be  well  settled  that  material  r^»- 
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resentatlons  which  are  untmc,  though  Inno- 
cently made,  or  the  concealnient  of  material 
facts  by  mistake  or  Inadvertence,  when  relied 
on  and  which  hare  become  the  foundation  of 
the  active  relations  between  the  parties,  operate 
as  a  "surprise  and  Imposition,"  and  constitute 
such  fraud  as  will  move  a  court  of  equity  to 
decree  a  rescission  of  an  executory  contract. 

1  Story.  Eq.  {  193;  1  Beach,  Eq.  Jur.  f{  68, 
83:    Bish.  Cont  8  662;    Clark,  Cont.  p.  339; 

2  Pom.  Eq.  Jur.  §f  883,  887,  889;  Derry  v. 
Peek,  14  App.  Cas.  337;  Arkwrlght  t.  New- 
bold,  17  Ch.  Dlv.  320;  TralU  v.  Baring,  4  De 
Gex,  J.  &  S.  31S;  Ship  v.  Crosskill,  L.  R.  10 
Eq.  73;  Cooley,  Torts  (2d  Ed.)  p.  582;  Hex- 
ten  V.  Bast,  125  Pa.  St.  52,  17  Atl.  252;  Fur- 
nace Co.  V.  Moffatt,  147  Mass.  403,  18  N.  E, 
168;  Wells  v.  McGeoch,  71  Wis.  196,  35  N. 
W.  769;  De  Frees  v.  Carr  (Utah)  33  Pac. 
217;  Cotzhausen  v.  Simon,  47  Wis.  106,  1  N. 
W.  473;  Grant  v.  Law,  29  Wis.  99;  Knowl- 
ton  V.  Amy,  47  Mich.  204, 10  N.  W.  201;  Bul- 
Utt  v.  Farrar  (Minn.)  43  N.  W.  566;  Litch- 
field V.  Hutchinson,  117  Mass.  195;  Smith  y. 
Richards,  13  Pet.  26;  2  Warv.  Vend,  i  18. 
""As  a  rule,  all  representations  which  arc  un- 
true, and  which  materially  aftect  the  value  of 
the  property  which  forms  the  subject  of  the 
contract,  will  furnish  grounds  for  a  rescis- 
sion, even  though  they  may  have  been  made 
withont  fraudulent  intent.'*  2  Warv.  Vend. 
{  18;  Allen  v.  Hart,  72  IlL  104;  Bennett  v. 
Jndson,  21  N.  Y.  238;  MuWey  v.  King,  88 
Ohio  St.  491;  WUcox  v.  University,  32  Iowa, 
3GS;  Alvarez  v.  Brannan,  7  Gal.  503.  The 
facts  In  this  case  show  that  the  representa- 
tions of  idaintlfCs  as  to  the  character  of  their 
title  to  the  land  were  more  than  mere  ex- 
pressions of  opinion.  They  were  affirmations 
of  a  piaterial  fact,  and  inducements  to  the 
-contract.  Being  untrue  and  matei^lal,  they 
are  fraudulent.  Cressler  v.  Rees,  27  Neb. 
515,  43  N.  W.  363;  Conlan  v.  Boemer,  52  N. 
J.  Law,  58, 18  Atl.  858. 

4.  There  is  no  controversy  In  regard  to  the 
materiality  of  the  representations  .made  re- 
specting the  title,  nor  is  it  contended  that  de- 
fendants did  not  act  in  due  season,  In  giving 
notice  of  the  rescission  after  the  discovery  of 
the  defect  in  the  title;  but  plaintiffs  m-ge  that, 
the  defendants  not  having  tendered  back  a 
deed  of  the  property  conveyed,  there  was  no 
rescission.  The  rule  is,  no  doubt,  that  the 
parties  must  be  placed  in  statu  quo  before  a 
rescission  can  be  effectuated.  Having  de- 
«ided  that  the  warranty  deed  executed  by  the 
plaintiffs  was  merely  an  executory  contract, 
it  follows  that  defendants  had  nothing  to  re- 
turn to  plaintiffs  In  order  to  place  them  In 
statu  quo.  The  referee  found  that  the  land 
described  in  the  warranty  deed  was  not 
owned  by  plaintiffs,  and  the  conveyance  exe- 
cuted by  them  certainly  created  no  cloud  up- 
on the  owner's  title,  if  there  vras  an  owner. 
Plaintiffs  conveyed  nothing  to  defendants. 
Their  deed  was  worthless,  except  that  it 
-might  be  the  basis  of  an  action  in  equity  for 
«peclfic  performance,  or  the  foundation  of  a 


suit  at  law,  after  reformation,  for  a  breach  of 
the  vendor's  covenants.  Plaintiffs  having 
parted  with  nothing  of  vatne,  defendants  had 
nothing  to  retmm,  and  in  such  case  the  failure 
to  tender  that  which  was  valueless  cannot  be 
interposed  to  prevent  a  rescission  of  the  con- 
tract Bish.  Cont  §  679.  The  referee  finds 
that  the  defendants  never  actually  occupied 
any  of  the  land  sought  to  be  conveyed,  but 
that  plaintiffs  were  in  possession  of  the  same. 
We  think  that  the  record  clearly  discloses 
that  the  defendants  did  all  that  was  required 
by  law,  upon  their  part  In  order  to  justify 
a  decree  qf  rescission  by  the  court  We  find 
no  error  in  the  record,  and  therefore  affirm 
the  Judgment  of  the  lower  court,  with  costs. 


MERRITT,  C.  J.,  concurs, 
concurs  in  the  result 


BARTCH,  J., 


(12  Wash.  19«) 
DICKSON  V.  MATHESON  et  al. 
(Supreme  Court  of  Washington.  Juhe  28,  1895.) 
JuDSHBXT — Motion  to  Vaoatb— Inglcsion  uf 
Ihpuofer  Costs. 
The  fact  that  there  were  included  la  a 
judgment  improper  costs  does  not  anthorisse  a 
petition  to  vacate  the  judgment  under  2  Hill's 
Code,  tit  14,  providing  tliat  the  court  may,  for 
certain  reasons,  set  it  aside,  where  no  fraud  was 
practiced  on  the  court  and  in  the  statement  for 
Judgment  the  costs  were  specifically  set  forth. 
Hoyt,  G.  J.,  dissenting. 

Appeal  from  superior  court  Kittitas  coun- 
ty;  Carroll  B.  Graves,  Judge. 

Action  by  O.  E.  Dickson  against  David 
Matheson  and  another  on  a  note.  Defend- 
ants confessed  Judgment  and  filed  a  petition 
to  set  the  same  aside  because  it  included 
costs  to  which  plaintiff  was  not  entitled.  A 
demurrer  to  the  petition  was  sustained,  and 
defendants  appeal.     Afllrmed. 

Edward  Pniyn,  for  appellants.  Wager  & 
Graves,  for  respondent 

GORDON,  J.  An  action  was  commenced 
by  the  respondent  In  the  suparlor  court  of 
Kittitas  county  against  David  Matheson  and 
Charles  Dickson,  partners  as  Matheson  & 
Dickson,  upon  a  promissory  note,  and  person- 
al service  of  summons  In  said  action  was  had 
upon  each  of  said  partners  on  August  11, 
1894.  On  the  18th  day  of  August,  1884,  the 
said  Charles  Dickson  made,  subscribed,  and 
acknowledged  a  written  statement  and  con- 
fession, consenting  to  and  authorizing  the 
entry  of  judgment  in  favor  of  plaintiff  for  the 
amount  claimed  in  the  complaint  which 
amount  Included  the  sum  of  $68  attorney's 
fees,  provided  in  the  note  to  be  paid  in  case 
of  suit  or  action  being  brought.  The  written 
Instrument  and  confession  thus  made  set  out 
the  facts  upon  which  the  Indebtedness  arose 
in  compliance  with  the  statute,  and  author- 
ized the  entering  of  a  judgment  in  favor  of 
the  plaintiff  and  against  the  defendants  for 
the  sum  aforesaid;  and  upon  such  statemeni: 
Judgment  was  duly  entered  in  favor  of  rfr- 
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spondent  against  appellants,  DaTid  Matheson 
and  Charles  Dickson,  and  said  Judgment  pro- 
Tided  that  the  same  shonld  be  satisfied  out 
of  the  Joint  property  of  Matheson  and  Dick- 
son and  the  separate  property  of  said  Charles 
Dickson,  In  compliance  with  2  HIU's  Code,  % 
416.  Thereafter  a  petition  was  filed  by  ai>- 
p^ants  to  vacate  and  set  aside  said  judg- 
ment, and  from  an  order  sustaining  respond- 
ent's demurrer  to  an  amended  petition  filed 
therein  this  appeal  is  taken. 

The  principal  ground  relied  upon  by  the  ap- 
pellants for  the  reversal,  and  the  only  one 
that  need  be  considered,  Is  that  tha  court  err- 
ed In  including  the  sum  of  $68  as  attorney's 
fees  in  said  Judgment  upon  confession,  Inas- 
much as  respondent  had  not  appeared  by  at- 
torney in  said  action.  Assuming,  without  de- 
ciding, that  respondent  was  not  entitled  to 
any  allowance  as  attorney's  fees  In  said  Judg- 
ment, we  think  that  appellants  have  mistak- 
en their  remedy,  and  that  the  demurrer  to 
the  amended  petition  was  properly  sustained. 
The  statement  made  by  Dickson,  upon  which 
the  Judgment  was  entered,  sets  out  fully  each 
of  the  Items  going  to  make  up  the  amount 
for  which  Judgment  was  entered,  viz.  princi- 
pal, Interest,  and  attorney's  fees.  Nothing 
was  withheld  or  concealed  from  the  court 
And  upon  this  statement  Judgment  was  en- 
tered. No  fraud  was  practiced,  and,  at  most, 
there  was  simply  error  of  law  upon  the  part 
of  the  court  in  giving  Judgment  for  the 
amount  claimed  as  attorney's  fees.  But  we  do 
not  think  that  a  petition  to  vacate  the  Judg- 
ment Is  tlte  proper  proceeding  for  the  purpose 
of  correcting  an  error  of  law,  and  the  statute 
which  authorizes  proceeding  by  petition  to 
vacate  and  modify  a  Judgment  in  the  court  in 
which  it  is  rendered  (2  Hill's  Code,  tit  14)  i 
does  not  include  an  "error  of  law"  witliln  the 
causes  for  which  such  proceedings  may  be 
taken.  The  final  Judgment  pronounced  upon 
a  hearing  upon  the  merits  cannot  be  set  aside 
by  the  petition  under  the  statute  for  mere  er- 
ror into  which  the  court  may  have  fallen.  "It 
is  not  Intended  to  be  used  as  a  means  for  the 
court  to  review  or  revise  its  own  final  Judg- 
ments, or  to  correct  any  errors  of  law  into 
wliich  it  may  have  fallen.  That  a  Judgment 
is  erroneous  as  a  matter  of  law  Is  ground  for 
an  appeal,  writ  of  error,  or  certiorari,  accord- 
ing to  the  case;  but  it  is  no  gound  for  set- 
ting aside  the  Judgment  on  motion."  1  Black, 
Judgm.  {  329.  The  order  appealed  from  is  af- 
firmed. 

DUNBAR,  ANDERS,  and  SCOTT,  JJ.,  con- 
cur. 

HOYT,  C.  J.  (dissenting).  I  am  unable  to 
agree  with  the  foregoing  opinion.  The  rights 
of  Matheson,  the  real  appellant,  had  been  de- 
cided In  the  court  below  without  notice  to 

1  2  Hill's  Code,  tit  14,  provides  that  after  the 
term  at  which  a  judgment  is  rendered  the  court 
may,  fur  certain  reasona,  set  it  aside. 


I  him,  and  for  that  reason  the  question  which 
I  the  court  passed  upon,  as, it  afCected  his  in- 
terests, had  never  been  called  to  the  atten- 
tion of  that  court  This  being  so,  this  court 
could  not  rightfully  give  him  any  relief 
against  such  ruling  until  be  had  first  asked 
for  It  in  the  court  below;  and,  if  be  most  first 
apply  there^  the  ruling  obtained  upon  such 
application  ought  to  be  reviewed  here. 


02  Wash.  U5> 
BAUH  et  al.  v.  SCIHOIiL  et  aL 
(Supreme  Court  of  Washington.    June  19, 1895.) 
Best  asd  Secondaby  Evidence. 
It  is  error  to  admit  in  evidence  a  pur- 
Dorted  copy  of  an  assignment  of  a  lease  and 
surrender  of  the  premises,   when  no  notice  to 
produce  the  original  has  been  given,  or  founda- 
tion laid  for  the  production  of  secondary  evi- 
dence. 

Appeal  from  superior  court,  Pleroe  county; 
Jolm  C.  Stallcup,  Judge. 

Action  by  John  B.  Rauh  and  another  against 
John  D.  Scholl  and  another  for  rent.  From  a 
Judgment  for  defendants,  plaintiffs  appeal. 
Reversed. 

H.  li.  IiUeders,  for  appellants. 

GORDON,  J.  On  the  6th  day  of  February. 
1891,  appellants  executed  a  written  lease  of 
certain  real  property  to  tbe  respondeniB  for 
the  term  of  three  years,  at  a  monthly  rental 
of  $35  per  month;  said  lease  containing  a 
provision  authorizing  and  permitting  a  sub- 
letting of  said  premises  during  the  whole  or 
any  portion  of  the  term,  and  also  containing 
an  express  covenant  on  tbe  part  of  the  re- 
spondents to  pay  said  rental  for  the  full  pe- 
riod, and  as  provided  In  said  lease.  Tl^eieup- 
on,  respondents  went  into  possession  of  said 
premises.  This  action  was  brought  by  appel- 
lants to  recover  the  sum  of  $525,  being  the 
rent  of  said  premises  for  15  months.  The 
complaint  sets  out  a  copy  of  the  lease,  and 
contains  the  usual  allegations,  including  that 
of  a  demand  and  refusal  to  pay.  The  an- 
swer of  respondents  admits  the  execution  of 
the  lease,  and,  for  a  defense,  alleges  "that  on 
or  about  the  31st  day  of  March,  1891,  it  was 
mutually  orally  agreed  and  understood  by 
and  between  plaintiff  John  Rauh,  acting  for 
himself  and  his  wife,  and  defendants,  tbat  the 
said  instrument  [lease]  and  property  therein 
described  should  be  surrendered  to  plaintiffs, 
and  said  instrument  and  property  was  wholly 
surrendered  to  plaintiffs,  and  they  accepted 
the  surrender  of  the  same,  and  at  all  times 
since  said  date  have  acquiesced  in  said  sur- 
render, and  collected  rent  from  other  par- 
ties, and  leased  the  premises  to  other  parties 
at  different  rates  of  rent  and  had  the  full 
and  complete  control  and  management  of  said 
premises,  free  and  clear  from  any  claim  of 
defendants,  or  either  of  them."  Plaintiffs  re- 
plied, denying  the  matter  set  up  by  way  of  de- 
fense, and  the  cause  proceeded  to  trial  be- 
fore the  court  and  a  Jury  duly  Impaneled,  and 
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resulted  In  a  verdict  for  defendants;  and 
from  an  order  denying  the  motion  for  a  new 
trial,  and  the  judgment  upon  said  verdict,  this 
iippeal  is  taken. 

Respondents  have  filed  no  brief  and  enter- 
«d  no  appearance  In  this  court  Only  one  as- 
-signment  of  error  will  be  discagsed,  as  the 
conclusion  which  we  have  reached  concerning 
-it  makes  it  decisive  of  the  case.  Upon  the 
trial  of  the  cause  the  lower  court,  over  the 
objection  of  appellants,  i)ermitted  a  paper  to 
'be  given  In  evidence,  which  paper  purports 
t  to  be  a  copy  of  an  assignment  of  the  lease 
and  a  surrender  of  the  demised  premises  to 
the  appellants;  said  release  and  surrender 
purporting  to  have  been  executed  on  March 
30,  1891.  The  signatures  to  said  purported 
■copy  are  typewritten,  and  the  signature  of  the 
notary  before  whom  the  acknowledgment  of 
the  original  was  taken  was  not  attached  to 
«ald  copy  until  the  same  was  ottered  in  evi- 
dence upon  the  trial.  In  permitting  such  copy 
to  be  received  in  evidence  and  read  to  the 
Jury,  the  court  committed  reversible  error. 
We  do  not  think  that  the  original  of  this  pa- 
per could  have  been  received  as  evidence,  un- 
der the  Issue  raised  by  the  answer  of  respond- 
ents. As  has  been  noticed,  respondents  set 
up  a  verbal  surrender  and  acceptance,  and 
neither  sought  nor  obtained  leave  to  amend 
thefar  pleading  in  that  regard.  But,  in  any 
view  of  the  case,  this  purported  copy  was 
wholly  Inadmissible,  under  the  circumstances 
attending  its  reception  in  evidence,  because  no 
foundation  bad  been  laid,  no  notice  to  pro- 
duce the  original  had  been  given.  To  lay  a 
foundation  for  the  introduction  of  secondary 
evidence  of  the  contents  of  a  writing,  the  par- 
ty offering  the  same  must  show  that  he  has 
-done  all  in  his  power  to  produce  the  original. 
No  authorities  need  be  dted  in  supimrt  of 
a  rule  so  well  settied.  To  permit  a  so-called 
copy  of  so  Important  a  paper  to  be  received 
in  evidence  without  any  attempt  to  produce 
or  obtain  the  original,  and  particularly  where 
the  pleading  of  the  party  seeking  to  Introduce 
it  does  not  afford  any  notice  of  the  fact  that 
such  instrument  would  be  relied  upon  at  the 
trial,  would  be  a  most  dangerous  practice, 
and  cannot  be  sanctioned.  The  Judgment  ap- 
pealed from  will  be  reversed,  and  the  cause 
remanded  for  a  new  trial. 

HOYT,  C.  J.,  and  ANDEKS,  SCOTT,  and 
DUNBAiEl,  JJ.,  concur. 


(12  Wash.  154) 

WINSOR  V.  McLACHLAN  et  al. 
(Supreme  Ooort  of  Washington.   June  20, 18%.) 
Sbttiso  up  Kzemftions  om  Oabmishmbmt  —  Ap- 
peal. 
1.  A  garnishee  disclosed  an  indebtedness  to 
the  judgment  debtor  arising  from  loss  under  an 
inBurance   poli<^    on   household   goods,    family 
wearing  apparel,  etc.,  and  the  judgment  debtor 
in  his  answer  alleged  tliat  the  property  insured 
was  exempt,  but  did  not  state  its  value,  nor  al- 
■  lege  that  such  property  was  all  of  the  like  kind 


which  was  owned  or  used  by  him  when  the 

loss  occurred.  Beld  that,  the  answer  being  in- 
sufficient to  show  that  the  insured  property  was 
exempt,  the  money  arising  from  the  insurance 
was  not  exempt  from  garnishment. 

2.  The  record  on  appeal  is  conclnsive  as  to 
the  proceedings  below,  and  matters  not  appear- 
ing therein  cannot  be  considered. 

Appeal  from  superior  court,  King  county; 
R.  Osbom,  Judge. 

Action  by  Thomas  Wlnsor  against  Charles 
McLachlan  and  another,  and  the  North  Brit- 
ish &  Mercantile  Insurance  Company,  of  Lon- 
don and  Edinburgh,  garnishee.  From  a  judg- 
ment for  plaintiff,  the  principal  defendants 
appeal.     Affirmed. 

Lemman  &  Brady,  for  appellants.  Win- 
sco*,  Bush  &  Morris,  for  respondent 

(JOBDON,  J.  The  respondent,  Wlnsor, 
having  obtained  a  judgment  in  the  superior 
court  for  King  county  against  appellants 
Charles  and  Matilda  iMcLacblan  (husl>and  and 
wife),  thereafter  caused  a  writ  of  garnish- 
ment to  be  Issued  against  the  North  British 
&  Mercantile  Insurance  Company,  as  garni- 
shee, requiring  it  to  answer  as  to  any  indebt- 
edness by  it  owing  to  defendants.  The  an- 
swer of  the  garnishee  disclosed  an  indebted- 
ness due  appellant  Matilda  McLachlan  In  the 
sum  of  $601.17,  being  the  amount  of  loss  oc- 
casioned by  a  flre  occurring  under  a  policy  of 
Insurance  issued  by  it  in  favor  of  said  ap- 
pellant, upon  household  furniture,  family 
wearing  apparel,  books,  jewelry,  pictures, 
carpenter's  tools,  etc.  The  total  amount  for 
which  said  property  was  insured  was  $700, 
the  amount  of  the  loss  having  been  adjusted 
in  said  sum  of  $661.17.  The  appellants  (Judg- 
ment debtors)  also  answered,  claiming  that 
the  property  so  Insured  was  exempt  from 
levy  and  execution  under  the  laws  of  the  state 
of  Washington,  and  that  the  money  due  ap- 
pellants from  said  Insurance  company  was 
also  exempt.  Thereafter,  by  stipulation  of 
counsel  in  the  case,  said  garnishee  paid  the 
amount  of  Its  liability  under  said  policy  into 
the  i-egistry  of  the  court,  and  was  discharged. 
The  cause  was  tried  by  the  court  without  a 
Jury,  and  findings  of  fact  and  conclusions  of 
law  made  and  entered,  and  Judgment  ren- 
dered In  favor  of  respondent,  from  which 
Judgment  this  appeal  is  prosecuted. 

This  court,  In  Packing  Co.  v.  Jeffs,  39  Pac. 
962,  held  that  the  money  paid  under  an  in- 
surance policy  on  property  exempt,  to  a 
householder,  is  itself  exempt,  and  appellants 
rely  upon  that  case  for  a  reversal  of  this 
Judgment  The  statement  of  facts  contains 
none  of  the  evidence  taken  below,  and  we 
think  that  the  Judgment  entered  in  the  cause 
is  sustained  by  the  findings.  The  value  of 
the  property  so  insured  is  nowhere  stated  In 
the  answer  of  appellants  to  the  writ  of  gar- 
nishment; nor  Is  it  alleged  that  the  property 
so  Insured  was  all  of  the  property  of  like 
kind  and  character  which  was  owned  (Nr  in 
use  by  them  at  the  time  said  loss  occurred. 
Hence  It  does  not  appear  from  their  answer 
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that  the  property  Insured  was  exempt,  and  if 
it  was  not  exempt  It  seems  clear  that  the 
money  arising  from  the  Insurance  thereon  is 
not  exempt 

Upon  the  argument  of  the  cause  l)efore  this 
court,  various  claims  were  made  by  appel- 
lants' counsel  as  to  certain  stipulations  and 
proceedings  occurring  upon  the  trial  below; 
but.  In  the  absence  of  any  proper  record 
from  which  they  are  made  to  appear,  we 
would  be  unwarranted  in  giving  such  mat- 
ters any  consideration.  The  statute  of  this 
state  governing  appeals  to  this  court  has  put 
It  within  the  power  of  parties  to  have  every 
material  matter  occurring  upon  the  trial  be- 
low made  a  part  of  the  record,  and  it  must 
be  understood  that  the  record  so  made  is  cou- 
clusive  In  this  court  as  to  the  proceedings  oc- 
curring below.  No  error  appearing,  the  Judg- 
ment appealed  from  Is  affirmed. 

HOTT,  C.  J.,  and  SCOTT,  ANDERS,  and 
DUNBAR,  JJ.,  concur. 


(1^  Wash.  160) 

EASTER  V.  HALL  et  al 

(Sanreme  Court  of  Waghington.   June  22, 1895.) 

Nonsuit — Neolioexce— Isdkpekdbmt  Con- 
tractor. 

1.  Where  plaintiff's  testimony  shows  a  state 
of  facts  upon  which  he  should  not  recover,  a 
nonsuit  stiould  be  !;ranted,  whether  defendant 
pleaded  such  facts  as  a  defense,  or  not. 

2.  Defendant  is  not  liable  for  damage  done 
by  a  boom  of  logs  which  broke  loose  from  their 
fastenings,  and  injured  plaintiff's  property,  at 
A.,  when  the  logs  were  under  the  control  of  a 
towboat  with  which  defendant  had  -contracted 
to  tow  the  logs  to  H.,  tboueh  he  linew  that  they 
had  been  left  at  A.  until  the  weather  permitted 
proceeding  to  H. 

Appeal  from  superior  court,  Clallam  coun- 
ty; James  G.  McClinton,  Judge. 

Action  by  Mary  Easter  against  S.  L.  Hall 
and  another  for  damages  to  property  caused 
by  defendant's  negligence.  From  a  Judg- 
ment of  nonsuit,  plaintiff  appeals.     Affirmed. 

Trumbull  &  Trumbull,  for  appellant.  W. 
L.  Marqnardt  and  R.  C.  Wilson,  for  respond- 
ents. 

SCOTT,  J.  This  Is  an  appeal  from  a 
Judgment  of  nonsuit.  The  first  three  para- 
graphs of  the  complaint  are  as  follows:  "(1) 
That  she  (plaintift)  Is  now,  and  at  all  the 
times  hereinafter  mentioned  was,  the  owner 
and  in  the  possession  of  those  certain  premises 
situated  in  the  city  of  Port  Angeles,  Clallam 
county,  Washington,  linown  as  the  'Port 
Angeles  Cannery,'  wherein  she  had  her 
residence,  and  carried  on  the  business  of 
canning  clams  and  packing  fish  for  the  mar- 
ket. (2)  That  the  defendants,  S.  L.  Hall 
and  William  Bishop,  Jr.,  are  a  partnership 
doing  business  as  loggers  under  the  firm 
name  of  Hall  &  Bishop.  (3)  That  on  oe 
about  the  10th  day  of  October,  1893,  the  de- 
fendants were  the  owners  of  a  certain  boom 
of  logs,  which  they  towed,  or  procured  to  be 


towed,  into  the  harbor  of  Pmrt  Angeles,  and 
which  boom  of  logs  they  carelessly  and 
negligently  caused  to  be  fastened  at  or  near 
the  residence  and  cannery  of  this  plalntUf, 
and  which  boom  of  logs  the  said  defendants, 
their  servants  or  agents,  carelessly  and  neg- 
llgently  left,  without  any  one  being  in  the 
charge  of  them,  or  to  look  after  them,  and 
was  so  Insecurely,  negligently,  and  careless- 
ly fastened  that  on  or  about  the  night  of 
the  23d  day  of  November,  1893,  broke  loose 
from  their  fastenings,  and  were  driven  with 
great  force  and  violence  against  the  piles  and  , 
timbers  upon  which  the  residence  and  can- 
nery of  this  plaintiff  rested,  knocking  out  a 
great  many  of  said  plies,  and  utterly  wreck- 
ing and  ruining  said  premises,  and  endan- 
gering the  lives  of  the  occupants,  to  her 
damage  in  the  sum  of  three  thousand  ial- 
lars."  An  answer  was  filed,  admitting  the 
ownership  of  the  logs  by  the  defendants, 
but  denying  all  the  other  matters  allegeu  ti> 
the  third  paragraph  of  the  complaint.  Two 
affirmative  defenses  were  pleaded,— the  first 
being  that  the  logs  were  securely  fastened, 
and  were  broken  loose  by  a  storm  of  unusual 
violence;  and  the  second,  that  the  damage 
was  caused  in  part  by  the  negligence  of  the 
plaintiff. 

It  is  claimed  that  the  court  granted  a  non- 
suit on  the  ground  that  it  appeared  from  the 
testimony  that  the  defendants  bad  entered 
Into  a  contract  with  the  owners  of  a  certain 
tugboat  to  tow  the  logs  in  question  to  Port 
Hadlock,  and  that  the  defendants  were  not 
responsible  for  their  failure  to  do  so,  or  for 
their  action  In  the  premises  in  leaving  them 
at  PMt  Angeles.  It  is  contended  by  appel- 
lant that  the  evidence  in  this  particular  was 
Inadmissible— First,  because  a  defense-  that 
the  Injury  was  caused  by  an  independent 
contractor  must  be  specially  pleaded,  and 
there  was  no  such  defense  set  up  in  the  an- 
swer; and,  second,  that  there  was  no  proof 
that  the  tugboat  company  were  Independ- 
ent contractors,  on  the  grotmd  that  it  ap- 
peared that  all  the  defendant  Hall,  who  was 
called  as  a  witness  by  the  plaintiff  to  prove 
her  case,  knew  as  to  this  matter,  was  what 
had  been  told  him  by  his  codefendant  and 
partner,  and  on  the  further  ground  that  the 
testimony  relating  to  this  matter  was  wroiig- 
fully  admitted  on  his  cross-examination. 
These  questions  are  not  raised  by  the  rec- 
ord, and  It  is  unnecessary  to  determine 
whether  It  was  Incumbent  on  the  plaintiff 
to  prove  that  the  defendants  towed  the  logs, 
or  caused  them  to  be  towed.  Into  the  harbor 
at  Port  Angeles,  as  she  had  alleged,  for 
upon  the  direct  examination  of  defendant 
Hall  the  followlqg  testimony  was  drawn  out 
by  the  plaintiff,  and  was  uncontradicted: 
"Q.  I  win  ask  you  to  state,  Mr.  Hall,  wheth- 
er or  not,  on  or  about  the  lUth  day  of  Oc- 
tober, 1893,  your  firm  had  a  boom  of  loga 
towed  up  into  the  harbor  of  Port  Angeles? 
A.  About  that  time;  yes,  sir.  The  tug  Dis- 
covery towed  them  up.    Q.  The  tug  was  in 
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the  employ  of  the  Ann  of  HtJl  &  Bishop,  waa 
It?  A.  No,  sir;  not  in  our  employ  at  aU. 
We  contiacted  to  have  the  logs  towed  to 
Port  Discovery,— to  pay  them  so  much  a 
thousand  to  tow  them  to  Port  Hadlock,  I 
should  say."  As  this  testimony  was  intro- 
duced by  the  plaintiff,  it  was  entirely  im- 
material whether  the  defendants  had  plead- 
ed the  fact  or  not.  If  the  plaintiff  hers^ 
showed  a  state  of  facts  upon  which  she 
should  not  recover,  the  defendants  were  en- 
titled to  the  benefit  of  it,  although  they  had 
not  pleaded  the  same  as  a  defense. 

There  was  no  proof  of  negligence.  It  ap- 
pears that,  although  the  defendants  knew 
the  logs  had  been  left  at  Port  Angeles,  the 
tugboat  company  represented  to  them  that 
they  would  be  talcen  away  immediately,  or 
as  soon  as  the  weather  would  permit.  The 
defendants  had  not  resumed  control  over  the 
lo-^  In  any  manner.  TTpon  cross-examinar 
tion  it  appeared  that  substantially  all  the 
witness  knew  with  regard  to  the  employ- 
ment of  the  tugboat  was  what  his  partner 
liad  told  him.  But  this  testimony  was  not 
objected  to  in  any  way,  nor  was  any  motion 
made  to  strike  it  on  the  ground  of  its  being 
hearsay,  and,  being  in  the  case,  it  was  ^ome 
proof  of  tlie  facts  stated.  There  was  no 
other  proof  in  the  case  upon  the  points  in 
question,  and  we  are  of  the  opinion  that  the 
nonsuit   was   properly   granted.     Affirmed. 

HOYT,  C.  J.,  and  DUNBAR,  ANDERS,  and 
GORDON,  JJ.,  concur. 


(12  Wash.  190) 

WILLAMETTE  CASKET  CO.  v.  CROSS  UN- 
DERTAKING CO.  et  al. 
(Supreme  Court  of  Washington.    June  26, 189o.) 
Chattel  Mortqaob— Failure  to  Record — Riobts 
OP  Rbobivbr  op  Mortqagor. 

Under  Gen.  St  i  1648,  making  a  mort- 
fBifie  of  personal  property  void,  as  against  cred- 
itors, unless  recorded,  a  receiver  of  the  mort- 
gaged property,  appointed  in  an  action  on  a 
dpbt  incurred  by  the  mortgagor  after  the  mort- 
snee  was  mode,  but  before  it  was  recorded,  has 
a  right  thereto  prior  to  the  mortgagee,  though 
he  was  appointed  after  the  mortgage  was  re- 
corded. 

Appeal  from  superior  court.  King  county; 
T.  J.  Humes,  Judge. 

Action  by  the  Willamette  Casket  Company 
against  the  Cross  Undertaking  Company.  R. 
B.  McCoy  was  appointed  receiver  of  defend- 
ant, and  the  Hlstogenetlc  Medicine  Company 
filed  a  petition  claiming  defendant's  property 
under  a  chattel  mortgage.  Judgment  was 
rendered  in  favor  of  the  Histogenetic  Medicine 
Company,  and  the  receiver  appeals.  Reversed. 

Clise  &  King  and  Shank  &  Smith,  for  ap- 
pellant. Stratton,  Lewis  &  Gilman,  for  re- 
spondent 

HOYT.  0.  J.  The  Willamette  Casket  Com- 
pany commenced  an  action  against  the  Cross 
Undertaking  Company,  a  corporation  organ- 


ised under  the  laws  of  this  state,  to  recover 
certain  moneys  alleged  to  be  due  from  said 
corporation.  In  this  action  a  receiver  was 
appointed  on  the  7th  day  of  May,  1894,  and 
took  possession  of  all  the  property  of  the  cor- 
poration. Thereafter  the  Histogenetic  Medi- 
cine Company  filed  a  petition  in  said  action, 
setting  up  the  fact  that  It  was  the  holder  of 
a  certain  note  and  chattel  mortgage  made  by 
said  Cross  Undertaking  Company,  and  by 
virtue  thereof,  entitled  to  the  funds,  in  the 
hands  of  the  receiver,  derived  from  the  sale 
of  the  property  covered  by  the  mortgage. 
The  receiver,  by  way  of  answer,  alleged  that 
the  note  and  mortgage  were  made  without 
consideration;  that  the  mortgage  was  made 
and  delivered  on  the  22d  day  of  December, 
1893.  and  was  not  recorded  until  the  4th  day 
of  May,  1894;  that  between  said  dates  the 
said  Cross  Undertaking  Company  had  be- 
come indebted  to  the  Willamette  Casket  Com- 
pany for  the  moneys  sought  to  be  recovered 
in  the  action  in  which  be  bad  been  appoint- 
ed; that  during  the  same  time  other  de'bts 
bad  been  contracted  by  said  Gross  Undertak- 
ing Company,  which  had  been  allowed  by 
him  as  such  receiver;  that  the  amount  of  the 
claims  so  contracted  and  allowed  was  over 
$4,000;  that  the  persons  and  corporations  to 
which  the  Indebtedness  had  been  contracted, 
at  the  time  of  extending  credit,  had  no  knowl- 
edge of  the  existence  of  said  chattel  mort- 
gage, or  of  tbe  indebtedness  thereby  secured. 
These  allegations  were  put  in  issue  by  a  re- 
ply, and  the  cause  was  tried  by  the  court 
without  a  Jury.  The  court  found  the  facts 
substantially  in  accordance  with  the  allega- 
tions of  the  answer  of  the  receiver  upon  all 
the  issues,  excepting  as  to  tbe  sufficiency  of 
the  consideration  to  support  the  note  and 
mortgage.  As  to  this  question  the  court 
found  that  the  mcntgage  was,  in  the  hands 
of  the  petitioner,  a  valid  obligation  against 
tbe  said  mortgagor,  the  Cross  Undertaking 
Company.  Upon  these  facts  it  found,  as  con- 
clusions of  law,  that  the  Histogenetic  Medi- 
cine Company  was  entitled  to  the  relief  pray- 
ed for  in  its  petition,  and  from  a  judgment 
entered  in  pursuance  of  such  finding  the  re- 
ceiver has  appealed  to  this  court 

No  exceptions  were  taken  to  the  tlndings 
of  fact  by  either  party;  hence  tbe  only  ques- 
tion presented  for  our  consideration  is  as  to 
whether  or  not  such  findings  support  the 
conclusions  of  law  and  Judgment.  Upon  the 
part  of  the  respondent.  It  is  claimed  tbaf  it 
did  not  sufficiently  appear  from  the  proof 
that  tbe  indebtedness  for  which  claims  had 
been  allowed  by  the  receiver  had  been  con- 
tracted between  the  date  of  the  execution  of 
the  mortgage  and  that  of  its  being  recorded. 
But  in  view  of  the  tenth  finding,  this  fact, 
if  fact  it  was.  is  not  available  as  a  support  for 
the  conclusions  of  law  and  judgment  Said 
finding,  when  fairly  construed  in  the  light  of 
tbe  allegations  of  the  answer,  most  be  held 
to  have  established,  for  tbe  purposes  of  this 
case,  the  allegations  of  such  answer,  not  onbr 
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as  to  the  amount  of  tbe  indebtedness  which 
had  been  allowed  by  the  receiver,  but  also  as 
to  the  dates  between  which  such  Indebted- 
ness had  been  created.  It  is  not  claimed  that 
there  was  any  proof  tending  to  show  that 
those  who  had  extended  such  credit  had  any 
knowledge  of  the  existence  of  the  mortgage 
in  question.  Under  this  state  of  facts,  it  is 
contended  by  the  appellant  that,  under  the 
nrovlsions  of  section  1648  of  the  General 
Statutes,  the  mortgage  could  not  have  been 
enforced  as  against  the  creditors,  and  for 
that  reason  could  not  be  enforced  as  against 
him,  as  their  representative.  That  part  of 
»aid  section  material  to  this  question  is  as 
follows:  "A  mortgage  of  personal  property 
Is  void  as  against  creditors  of  the  mortgagor 
or  subsequent  purchaser,  and  Incumbrancers 
of  the  property  for  value  and  In  good  faith, 
unless  •  •  •  it  is  •  •  •  recorded  In  the 
same  manner  as  Is  required  by  law  in  con- 
veyance of  real  property."  And,  if  the  lan- 
.  guage  used  be  given  its  ordinary  significance, 
it  would  seem  to  fully  warrant  such  conten- 
tion. It  Is  claimed,  however,  by  the  respond- 
ent, that  only  such  creditors  are  protected  by 
the  provisions  of  this  section  as,  before  the 
time  of  the  recording  of  the  mortgage,  have 
obtained  some  specific  lien  upon  the  property. 
Hut  such  construction  would  do  violence  to 
tlie  language  used.  The  statute  makes  no 
distinction  as  to  the  creditors  who  are  to  be 
protected,  and  we  see  no  good  reason  for 
holding  that  one  class,  rather  than  another, 
was  intended.  One  is  as  much  a  creditor  be- 
fore his  claim  has  been  made  a  specific  Hen 
upon  certain  property  as  after,  and  for  that 
reason  a  simple  unsecured  creditor  la  as  wdl 
described  by  the  language  of  the  section  as 
one  who  had  procured  a  specific  lien  as  se- 
curity for  his  claim.  The  intention  of  the 
legislature  was  to  protect  those  who  should 
give  credit  upon  the  faith  of  property  owned 
by  one  to  whom  It  was  extended,  and  to  give 
force  to  such  Intention  the  term  "creditors," 
ns  used  in  the  act  must  be  held  to  cover  all 
classes  of  creditors.  The  cases  cited  by  the 
apr)elUint  from  this  coui-t,  while  not  directly 
in  point,  are  sufficiently  so  to  justify  their 
citation  in  support  of  the  contention.  The 
cases  so  cited  are  Baxter  v.  Smith,  2  Wash. 
T.  07,  4  Pac.  33;  Darland  v.  I^evlns.  1  Wash. 
St.  .'>82,  20  Pac.  309;  Hall  v.  Matthews,  8 
Wash.  407,  36  Pac.  262;  and  Radebaugh  v. 
RaUroad  Co.,  8  Wash.  570,  3fl  Pac.  460.  The 
language  of  the  statute,  and  these  author- 
ities, satisfy  us  that  it  was  the  Intention  of 
the  legislature  to  give  no  preference  to  a 
chattel  mortgage  over  the  claims  of  cred- 
itors who  should  become  such  after  Its  ex- 
ecution, unless  it  was  recorded  within  a  rea- 
sonable time  after  its  execution,  and  that  the 
mortgage  In  question  was  not  recorded  with- 
in such  reasonable  time. 

As  to  whether  or  not  creditors  whose  claims 
existed  at  the  time  the  mortgage  was  execut- 
ed could  take  advantage  of  the  failure  to 
record,  It  Is  not  necessary  for  us  to  decide. 


for  the  reason  that,  as  we  have  seen,  the 
court  found  that  these  creditors  became  such 
iafter  the  date  of  the  mortgage.  If  the  mort- 
gage fvas  thus  inoperative  as  to  creditors, 
we  do  not  think  it  will  be  seriously  contended 
that  it  would  not  be  inoperative  as  to  the 
receiver,  as  their  representative;  for,  while 
it  is  true  he  also  represents  the  corporation 
itself,  yet  his  appointmeDt  prevented  them 
from  protecting  themselves,  and  must  be 
held  to  have  fully  protected  their  rights. 

The  other  question  discussed  was  as  to  the 
effect  of  the  alleged  Insolvency  of  the  corpo- 
ration upon  the  mortgage,  but  it  Is  not  neces- 
sary that  we  should  say  anything  upon  that 
subject  The  judgment  must  be  reversed, 
and  the  cause  remanded,  with  instructions  to 
proceed  In  the  matter  of  the  claim  of  the  pe- 
titioner in  accordance  with  this  opinion;  the 
appellant  to  recover  costs  of  the  proceeding 
In  the  court  below,  and  upon  this  appeal. 

DUNBAR.  SCOTT,  ANDERS,  and  GOR- 
DON, JX,  concur. 

02  Wash.  6Sg> 
STODDARD  V.  SEATTT^B  NAT.  BANK. 
(Supreme  Court  of  Washington.    June  19, 18%.) 
Review  on'  Appeal. 
Under  Laws  1803,  c.  60,  8$  2,  3.  findings 
of  fact  by  a  court  without  a  jury,  to  whidi  no 
exceptions   have  been   taken,   will  not   be   re- 
viewed. 

Appeal  from  superior  court,  Columbia  coun- 
ty; R.  F.  Sturdevant  Judge. 

Action  by  Helen  G.  Stoddard  against  Wyatt 
S.  George  and  others  to  foreclose  a  mortgage 
securing  a  note  and  coupons.  The  Seattle 
National  Bank,  as  owner  and  holder  of  cer- 
tain of  the  coupons,  intervened.  From  a  judg- 
ment for  plaintiff,  intervener  appeals.  Affirm- 
ed. 

Knapp,  Foote  &  Knapp,  tor  appellant  Ed- 
mlston  &  Miller,  for  respondent 

DUNBAR,  J.  This  is  an  equitable  action, 
and  no  exceptions  were  taken  to  the  find- 
ings of  fact  or  conclusions  of  law  made  by 
the  trial  judge.  Under  the  Laws  of  1893.i 
and  In  accordance  with  the  decision  of  this 
court  in  Washington  Brick,  Lime  &  Manuf'g 
Co.  V.  Pullman  Lodge  No.  29,  I.  O.  O.  F.  (de- 
cided May  24,  1805)  40  Pac.  383,  and  further 
in  accordance  with  the  tinlform  holdings  of 
this  court,  the  evidence  upon  which  the  find- 
ings of  fact  were  based  cannot  be  reviewed 
here.  The  result  will  be  that  the  statement 
of  facts  must  be  stricken  from  the  record, 
and,  as  It  is  conceded  that  no  questions  of 
law  arise  upon  the  pleadings  In  this  case,  the 
appeal  will  be  dismissed,  and  the  judgment 
of  the  lower  court  affirmed. 

HOTT,  C.  J.,  and  SCOTT  and  GORDON, 
JJ.,  concur. 

1  Laws  1893,  c.  60,  SS  2,  3,  require  exceptions 
to  be  taken  to  the  findings  of  fact  or  conclusioos 
of  law  by  a  court  or  Judge,  on  trial  of  a  cause 
without  a  jury. 
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(12  Wash.  188) 

CITY  OF  MONTESANO  t.  BLAIR  et  al. 
tSupreme  Court  of  Washington.    June  26,  1893.) 
£zcEPTio:<8  TO  Findings— Kevibw— Complaint— 

BOFFICIBSCT  AFTBB  JUDOMENT— ACTIOS  TO 

FoHECxosE  Assessment— Costs.    • 

1.  Findings  of  fact  not  excepted  to  as  re- 
quired by  St.  1893,  c.  60,  will  not  be  reviewed 
on  appeal,  though  they  are  incorporated  in  the 
decree.  Manufacturing  Co.  v.  Adler  (Wash.)  40 
Pac.  383,  and  Stoddard  t.  Bank  (Wash.)  40 
Pac.  730,  followed. 

2.  Where  the  objection  to  the  sufficiency  of 
a  complaint  is  not  raised  till  after  judgment,  the 
complaint  will  be  very  liberally  construed. 

3.  Under  the  statute  providing  for  the  al- 
lowance of  a  reasonable  attorney's  fee  in  an  ac- 
tion to  foredose  a  street-grade  assessment,  a 
party  to  such  action  who  is  allowed  an  attor- 
ney's fee  is  not  entitled  to  the  statutory  fee  of 
$10  allowed  to  a  prevailing  party. 

Appeal  from  superior  court,  Chehalls  coun- 
ty;  Mason  Irwin,  Judge. 

Action  by  city  of  Montesano  against  W.  H. 
Blair  and  another  to  foreclose  street-grade 
assessments.  Judgment  was  rendered  fOT 
plaintiff,  and  defendants  appeal.  Judgment 
modified. 

T.  D.  Scofleld,  for  appellants.  Austin  E. 
Griffiths,  for  respondent. 

GORDON,  J.  This  action  was  brought  in 
the  court  below  to  foreclose  certain  street 
grade  assessment  Hens.  There  was  a  decree 
for  the  plaintiff,  from  which  this  appeal  was 
prosecuted.  Counsel  for  respondent,  in  his 
brief.  Insists  that  this  court  cannot  consider 
any  evidence,  because  no  exceptions  were 
taken  to  the  findings  and  conclusions  of  the 
lower  court,  nor  were  findings  tendered  or  re- 
quested by  appellants.  This  court  has  re- 
l)eatedly  held  that,  imder  the  act  of  1893, 
It  could  not  consider  evidence,  where  excep- 
tions had  not  been  taken  to  the  findings.  It 
is  true,  there  were  ho  findings  of  fact  made 
In  this  case,  other  than  those  Incorporated  In 
the  decree,  and  In  this  respect  the  condition 
of  the  record  Is  precisely  as  was  presente<l  In 
the  cases  of  Washington  Brick,  Lime  &  Manu- 
t'g  Co.'  T.  Pullman  Lodge  (decided  May  24, 
1895)  40  Pac.  383,  and  Stoddard  v.  Bank  (de- 
cided June  19)  Id.  730.  This  court  held  In  those 
cases  that  It  could  not  review  the  evidence. 
The  statement  will  therefore  be  stricken. 

The  only  points  that  remain  for  determina- 
tion arise  from  a  consideration  of  the  plead- 
ings, and  objections  taken  thereto,  and  the 
ruling  of  the  court  upon  a  motion  to  retax 
costs.  No  demurrer  to  the  complaint  was 
made,  but  It  Is  strongly  Insisted  In  this  court 
that  it  Is  Insufficient  In  the  absence  of  a 
demurrer,  the  complaint,  after  judgment, 
should  receive  a  very  liberal  construction. 
We  think  It  states  a  cause  of  action,  and  Is 
sufficient  to  support  the  judgment  entered. 
Town  of  Elnm  v.  Carney,  4  Wash.  418,  30 
Pac.  732;  Paving  Co.  v.  Bolton  (Cal.)  31  Pac. 
C25. 

The  court  committed  no  error  in  striking 
paragraphs  7,  10,  and  11  of  the  answer.  The 
matters  set  up  In  these  paragraphs  were  whol- 


ly Immaterial,  and  conatitoted  no  defense  to 
tlie  cause  of  action  set  out  ht  the  complaint; 
and  they  were  Insufficient,  In  form  oi-  sub- 
stance, to  constitute  a  counterclaim,  even  If 
we  were  to  assume  that  appellants  had  the 
right  to  offset  damages  in  this  form  of  ac- 
tion. 

Appellants  were  not  prejudiced  by  the 
court's  refusal  to  strike  out  portions  of  re- 
spondent's reply.  At  most,  the  court's  re- 
fusal was  barmleos  txtor. 

We  think,  however,  that  the  coiu^  erred  In 
refusing,  upcm  appellants'  motion  to  retax 
costs,  to  exclude  the  sum  of  ?10  taxed  by  the 
clerk,  and  allowed,  as  attorney's  fees.  In 
this  form  of  action  the  statute  makes  pro- 
vision for  a  reasonable  attorney's  fee,  to  be 
fixed  by  the  coui;  and  in  this  case  the  court 
allowed  the  sum  of  $25  for  that  purpose.  We 
hold  that  a  party  Is  not  entitled  to  the  attor- 
ney's fee  thus  provided  and  also  to  the  stat- 
utory fee  of  $10  allowed  as  costs  to  the  pre- 
vailing party.  To  this  extent  the  decree  must 
be  modified.  In  all  other  respects  it  will  be 
affirmed.  Neither  party  will  recover  costs  In 
tills  court. 

HOYT,  C.  J.,  and  DUNBAR,  ANDERS,  and 
SCOTT,  JJ.,  concur. 


(12  Wash.  167) 
RABURN  V.  MISH,  Treasurer,  et  al. 
(Supreme  Court  of  Washington.   June  25, 1805.) 

OrDIS  ANDES— E  S  AOTMBNT. 

Act  March  9,  1893,  5  4  (Laws  1803,  p. 
158),  providing  that  "no  ordinance  and  no  reso- 
lution granting  any  franchise  for  any  purpose 
shall  be  passed  •  *  *  on  the  day  of  its  in- 
troduction, nor  within  five  days  thereafter,  nor 
at  any  other  time  than  a  regular  meeting,"  etc., 
does  not  applv  to  ordinances  other  than  those 
granting  franchises. 

Appeal  from  superior  court,  Snohomish 
cormty;  John  C.  Denney,  Judge. 

Action  by  Henry  Rabum  against  W.  W. 
Mlsh,  treasurer  of  Sn<Aomlsh  countr>  and  an- 
other. From  a  judgment  for  defendants, 
plaintiff  appeals.   Affirmed. 

BeU  &  Austin  and  Crowley,  Sullivan  & 
Grosscup,  for  appellant.  Alex.  Akerman,  for 
respondents. 

GORDON,  J.  This  action  was  brought  by 
appellant  against  the  respondent,  W.  W.  Mish, 
as  treasurer  of  Snohomish  county,  and  the 
city  of  Everett,  a  municipal  corporation  of 
the  third  class,  situate  in  that  county,  to  re- 
strain the  collection,  and  to  cancel  the  ap- 
parent lien,  of  taxes  which  said  city  attempt- 
ed to  levy  for  municipal  purposes  In  the  year 
1893.  The  ground  upon  which  relief  Is  sought 
is  that  tlie  ordinance  of  said  city  under  which 
the  tax  levy  in  question  was  authorized  was 
passed  by  the  city  council  on  the  day  of  its 
introduction,  and  without  being  first  submit- 
ted to  the  city  attorney.  And  it  is  further 
contended  that  the  meeting  at   which   said 
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ordinance  waa  passed  was  not  a  regular  meet- 
ing of  the  council. 

Section  4  of  the  act  approved  March  9,  1893 
(Laws  1803,  p.  158),  in  so  far  as  concerns  the 
present  question,  is  as  follows:  "No  ordi- 
nance and  no  resolution  granting  any  fran- 
chise for  any  purpose  shall  be  passed  by  the 
city  council  on  the  day  of  its  introduction, 
nor  within  five  days  thereafter,  nor  at  any 
other  than  a  regular  meeting,  nor  without 
being  first  submitted  to  the  city  attorney." 
That  much  of  said  section  as  is  above  quoted 
is  a  re-enactment,  without  change,  of  section 
lie  of  the  act  of  March  27,  1890.  In  giving 
said  last-mentioned  section  its  place  in  Hill's 
Code  (section  635),  the  learned  annotator  In- 
serted a  comma  after  the  word  "ordinance" 
which  was  not  contained  In  the  original  act, 
and  which  is  also  admitted  from  the  act  o'f 
1893.  Learned  counsel  for  the  appellant  re- 
lies for  a  reversal  upon  the  case  of  Vancou- 
ver V.  Wlntler,  8  Wash.  378,  36  Pac.  278,  6S5. 
In  that  case  the  sole  reference  made  In  the 
opinion  to  the  law  under  consideration  was  to 
section  635,  supra.  But  the  ordinance  under 
consideration  in  that  case  was  Introdnced  more 
tiian  five  days  prior  to  Its  passage.  Hence  the 
case  is  distinguishable  from  the  present  one. 
In  that  It  did  not  present  the  question  which 
we  are  here  called  upon  to  decide;  and  what 
is  said  in  the  opinion  in  that  case  concerning 
this  question  is  clearly  dictum,  in  no  wise  af- 
fecting the  result,  and  cannot  be  considered  as 
authoritative.  We  are  of  the  opinion  that  the 
I)rovlsi<m  in  question  was  intended  to  apply 
only  to  ordinances  and  resolutions  granting 
franchises,  and  that  the  language  of  the  sec- 
tion admits  of  no  other  construction.  Many 
good  and  sufficient  reasons  might  be  given  for 
Imposing  legislative  restrictions  upon  city  au- 
thorities in  the  granting  of  franchises  that 
would  not  be  applicable  to  their  control  of  the 
ordlnaiy  affairs  committed  to  their  discretion. 
The  judgment  will  be  affirmed. 

IIOYT,  C.  J.,  and  SCOTT,  ANDERS,  and 
DUNBAR,  JJ.,  concur. 


(12  Wash,  138) 

CALIFORNIA  SAFE-DEPOSIT  &  TRUST 

CO.   v.   CHENEY   ELECTRIC   LIGHT, 

TELEPHONE  &  POWER  CO.  et  al. 

(Supreme  Court  of  Washington.    June  19, 1895.) 

FORECLOSUBB  Of  MORTOAOE — LlTlOATIOS  OF  AD- 
VEKSE  CI.AI^f. 

A  claim  of  adverse  title  cannot  be  liti- 
(tiited  in  a  foreclosure  suit,  where  the  claimant 
was  not  a  party  to  the  mortKOKe,  anil  claims  no 
interest  under  it,  notwitlistandiuK  2  Hill's  Code, 
i  143,  providing  that  all  persons  interested  In 
the  determination  of  an  action  shall,  uuless  oth- 
erwise provided  by  law,  be  joined;  and  section 
LIC).  providinjr  that,  when  a  complete  determina- 
tion of  the  controversy  cannot  he  had  without 
the  presence  of  other  parties,  they  shall  be 
brought  in. 

Appeal  from  superior  court,  Spokane  coun- 
ty; Norman  Bnck,  Judge. 
Action  by  the  California  Safe-Deposit  & 


Trust  Company  against  the  Cheney  Electric 
Light,  T^ephone  &  Power  Company  and  oth- 
ers to  foreclose  a  mortgage.  There  was  Judg- 
ment for  plaiuticr.  From  an  order  dismissing 
the  action  as  to  the  Edison  General  Electric 
Company,  plaintiff  appeals.    Order  affirmed. 

F.  T.  Poet  and  A.  G.  Avery,  for  appellant 
Jones,  Voorheee  &  Stephens,  for  respondent. 

GORDON.  J.  The  record  In  this  case  pre- 
sents but  a  single  question  for  our  deter- 
mination, viz.  can  a  claim  of  prior  and  para- 
mount adverse  title  be  litigated  in  a  fore- 
closure suit?  We  think  the  question  must  be 
answered  In  the  negative.  The  rule  Is  laid 
down  In  2  Jones,  Mortg.  i  1859,  as  follows: 
"Only  the  rights  and  interests  under  the 
mortgage  and  subsequent  to  It  can  properly 
be  litigated  up<Hi  a  bill  of  foreclosure.  One 
claiming  adversely  to  the  title  of  the  mort- 
gagor cannot  be  made  a  party  to  the  suit  for 
the  purpose  of  trying  his  adverse  claim. 
•  •  •  This  prior  claim  Is  not  a  subject- 
matter  of  Utlgatlon  in  the  foreclosure  suit, 
and  remains  unaffected  by  It"  This  rule  is 
upheld  by  the  great  weight  of  authority  upon 
the  question.  Dial  v.  Reynolds,  96  U.  S.  340; 
Peters  v.  Bowman,  98  U.  S.  56;  Hambrick  v. 
Russell.  86  Ala.  199,  5  South.  298;  Bank  t. 
Thomson,  55  N.  Y.  7;  Pelton  v.  Farmln,  18 
Wis.  234;  Lyman  v.  Llttie,  15  Vt  576;  Ban- 
ning V.  Bradford,  21  Minn.  308;  Bank  v. 
Goldman,  75  N.  Y.  127;  Wilkinson  v.  Green, 
34  Mich.  220:  Cody  v.  Bean,  03  Cal.  C78,  28 
Pac.  223;  Lange  v.  Jones,  5  Leigh,  192;  Bogey 
V.  Shute,  4  Jones,  Eq.  174.  We  do  not  think 
that  the  provisions  of  sections  143  and  100,  2 
Hill's  Code,  justify  a  different  course  of  pro- 
cedure. Indeed,  substantially  like  provisions 
of  statute  are  found  In  most  of  the  states. 
The  mortgage  which  appellant  is  seeking  to 
foreclose  is  simply  a  contract  between  Itself 
and  the  Cheney  Electric  Light  Telephone  & 
Power  Company,  under  which  contract  the 
appellant  has  obtained  a  lien  upon  the  estate 
of  such  mortgagor.  The  respondent  the  Edi- 
son Company,  is  not  a  party  to  such  contract 
and  claims  no  rights  under  it  Between  re- 
spondent and  appellant  there  is  no  privity  of 
contract  and  respondent's  claim  of  title  can 
be  divested  only  in  an  action  at  law.  The 
only  proper  parties  to  a  foreclosure  suit  are 
the  moi-tgagor,  the  mortgagee,  and  those  who 
have  acquired  any  interest  from  either  of 
them  subsequently  to  the  mortgage.  The  or- 
der appealed  from  is  affirmed. 

HOYT.  a  J.,  and  ANDERS,  J.,  concur. 


(12  Wash.  162) 
BUCKLIN  V.   MILLER. 
(Suprieme  Court  of  Washington.    June  20,  1895.) 

LuBiuTT  OP  Master  to  Shipowner— Review  os 
Appeal. 
1.  Where  a  vessel  owner  has  been  com- 
pelled to  pay  a  fine  imposed  by  reason  of  the 
master's  nefdigcnce,  the  latter  will  be  liable  to 
such  owner  for  the  amount  so  paid. 
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2.  A  verdict  will   be  sustained  if   there  is 
any  testimony  to  warrant  it,  liowever  much  the 

testimony  to  the  contrary  may  preponderate. 

Appeal  from  superior  court,  King  county; 
R.  OslK)rn,  Judge. 

Action  by  Eben  F.  BucUln  against  Edward 
Miller  for  the  recovery  of  money  due  for  serv- 
ices. From  a  Judgment  for  plaintiff,  defend- 
ant appeals.   Affirmed. 

W.  D.  lambuth  and  Winsor,  Bush  &  Mor- 
ris, for  appellant.  Robinson  &  Rowell,  for 
respondent. 

HOYT,  C.  J.  This  action  was  brought  to 
recover  an  amount  alleged  to  be  due  for 
services  as  master  of  a  steam  tug  owned  by 
the  appellant.  Among  the  item.?  sought  to  be 
counterciaimed  by  the  defendant  was  one 
for  about  5400,  which  he  had  been  compelled 
to  pay  as  a  fine  imposed  upon  said  tug  for 
violation  of  the  revenue  laws  of  the  Dominion 
of  Canada,  which  it  was  alleged  had  been  so 
Imposed  by  reason  of  the  gross  negligence  of 
the  respondent  as  master  of  the  steamer.  The 
Jury  returned  a  verdict  in  favor  of  plaintiff 
for  the  entire  amount  claimed,  and  the  only 
ground  relied  upon  for  reversal  is  that  this 
counterclaim  was  so  fully  estaljllshed  by  the 
proofs  that  the  verdict  of  the  jury,  which 
disallowed  it,  was  unsupported  by  the  evi- 
dence,  and  should  not  be  allowed  to  stand. 
It  is  practically  conceded  by  both  parties  that 
the  plaintiff,  as  master  of  the  vessel,  would 
be  liable  to  its  owner  for  a  fine  thus  imposed 
If  the  liability  therefor  was  occasioned  by  his 
negligence.  The  imdisputed  proofs  establish- 
ed the  fact  that  the  owner  had  paid  the 
amount  on  account  of  the  Imposition  of  such 
fine,  and  the  disputed  question,  as  to  which 
it  is  necessary  for  us  to  examine  the  proofs. 
Is  as  to  whether  or  not  it  so  clearly  appeared 
therefrom  that  the  plaintiff's  negligence  was 
the  cause  of  the  imposition  of  the  fine  that 
the  verdict  of  the  Jury  finding  to  the  con- 
trary uia.'^t  be  set  aside.  This  being  so,  under 
well-settled  rules  the  verdict  and  Judgment 
must  be  sustained,  if  there  was  any  testimony 
which  would  warrant  the  Jury  in  coming  to 
the  conclusion  to  which  it  did,  however  much 
the  testimony  to  the  contrary  might  pre- 
ponderate. An  investigation  of  the  proofs  in 
the  record  in  the  light  of  this  rule  will  lead 
to  an  affirmance  of  the  Judgment.  The  evi- 
dence of  the  plaintiff  so  explained  his  con- 
duct at  the  time  the  fine  was  Imposed  that 
the  Jury  might  reasonably  infer  therefrom 
that  his  action  on  that  day  was  with  all  the 
care  and  prudence  which  be  was  called  upon 
to  exercise;  tor,  while  it  is  true  that  the  fact 
that  the  fine  was  imposed  might  prima  facie 
eetablish  the  fact  of  fault  on  the  part  of  the 
master,  yet  this  prima  facie  presumption 
could  be  explained,  and.  In  our  opinion,  the 
testimony  of  the  plaintiff  so  explained  it 
that  the  Jury  were  Justified  in  coming  to  the 
conclusion  that  they  did.  Besides,  the  fact 
that  the  plaintiff  was  not  informed  that  the 
amount  of  this  fine  had  been  or  would  be 


charged  against  him  until  long  after  he  had 
quit  the  employ  of  the  appellant,  as  to  which 
there  is  such  proof  in  the  record  as  to  war- 
rant the  Jury  in  so  finding,  was  so  suspicious 
a  circumstance  that  it,  to  a  certain  extent, 
discredited  the  claim  of  the  appellant,  and 
warranted  the  jury  in  interpreting  the  testi- 
mony In  relation  thereto  as  favorably  for  the 
plaintiff  as  its  tenor  would  permit.  Judg- 
ment affirmed. 

ANDERS,  DUNBAR,  SCOTT,  and  GOR- 
DON, JJ.,  concur. 

(12  Wasb.  140) 
KLEEB  T.  BARD  et  al. 
(Supreme  Court  of  Washington.    June  20,  1895.) 
Bond  —  Conditions  —  Interlineation  —  Amend- 

MENT  op  PlEADISO  — ChaNOING  CaUSB  OP 

Action— Injunction  Bond. 
t.  An  interlineation  in  a  bond  changing  the 
conditions  only  by  providing  that  costs,  as  well  as 
any  jiidgiueni  that  miKlit  be  obtained,  should  be 
paid,  is  immaterial,  as  coals  would  be  included 
in  the  conditions  without  tlie  interlinsation. 

2.  Defendant  after  admitting  the  execution 
of  ft  bond  pleaded  in. the  complaint,  including 
interlined  words,  cannot  daim  that  the  inter- 
lineation wna  after  the  execution  thereof. 

3.  An  interlineation  in  an  instrument  w\Jl 
be  presumed  to  have  been  made  l>efore  its  exe- 
cution, so  that  one  dainung  the  contrary  must 
prove  it. 

4.  Plaintiff  sued  his  vendees,  and  one  to 
whom  they  had  sold  an  interest  in  the  land, 
for  specific  performance  of  the  vendees'  contract 
of  purchase,  which  provided  for  a  mortgage  on 
the  land  for  deferred  payment,  and  obtained  an 
injunction  against  the  removal  of  timber  from 
the  land,  which  was  dis&oWed  on  the  giving  of 
a  bond  by  all  the  defendants  conditioned  for 
payment  of  any  judgment  that  might  be  obtained 
atrainst  defendants  in  the  action,  i/firf  that,  the 
debt  to  be  secured  by  the  mortgage  having  be- 
come due  before  determination  of  the  suit,  an 
amendment  aslfin!;  for  a  money  judsment  was 
not  a  change  of  the  cause  of  action,  and  there- 
fore such  a  judgment  could  be  enforced  by  ac- 
tion on  the  bond. 

5.  The  dismissal  of  the  action,  at  the  time  of 
the  amendment,  against  the  person  to  whom 
plaintiff's  vendees  sold  an  interest  in  the  land, 
was  not  such  a  change  in  the  conditions  of  the 
action  as  to  relieve  the  parties  to  the  bond  from 
liability,  such  person  having  been  a  principal  in 
the  bond. 

6.  A  bond  given  to  plaintiff  to  secure  dissoln- 
tion  of  an  injunction  cannot  he  discharged  with- 
out notice  to  plaintiff,  and  an  order  attempting 
to  do  so  is  Toia. 

Appeal  from  superior  court,  Pierce  county, 
W.  H.  Pritchard,  Judge. 

Action  by  John  W.  Kleeb  against  F.  M. 
Bard  and  others  on  a  bond.  Judgment  for 
plaintiff.    Defendants  appeal.    Affirmed. 

John  A.  Shackelford,  Thos.  Carroll,  and 
Hagerman  &  Carroll,  for  appellants.  Par- 
sons, Coreli  &  Parsons  and  Govnor  Teats, 
for  respondent 

HOYT,  C.  J.  In  October,  1888,  the  plaintiff 
sold  to  the  defendants  F.  M.  Bard  and  H.  C. 
Patrick  a  certain  sawmill,  with  Its  appurte- 
nances, together  with  certain  timber  land  and 
stumpage,  for  the  agreed  price  of  $4,(K)0,  of 
which  $2,000  was  to  be  paid  at  the  time  the 


Digitized  by 


Google 


734 


PACIFIC  REPORTER,  Vol.  40. 


(Wash. 


mill  was  to  be  delircred,  $1,000  in  six  months, 
and  $1,000  in  nine  months,— the  last  two  pay- 
ments to  be  secured  by  mortgage  upon  the 
property.  Soon  after  the  sale  was  made  the 
said  defendants  paid  the  most  of  the  cash 
payment  agreed  uppn,  and  toolc  possession 
of  the  mill.  They  withheld  a  part  of  the  cash 
payment,  and  refused  to  malce  the  mortgage 
or  Insure  the  property,  on  the  ground  that 
plaintiff  was  not  the  owner  of  all  the  prop- 
erty sold  them.  In  the  meantime  said  de- 
fendants had  sold  to  defendant  Stout  an  in- 
terest In  the  property.  In  April,  1888,  plain- 
tiff commenced  an  action  to  compel  specific 
performance  of  this  contract.  To  this  suit 
he  made  said  Bard,  Patricia,  and  Stout  de- 
fendants. A  few  days  later  a  supplemental 
complaint  was  filed  by  plaintiff,  in  which  it 
was  prayed  that  a  temporary  restraining  or- 
der might  Issue  to  prevent  defendants  from 
disposing  of  the  timber,  or  running  the  mill. 
Whereupon  said  defendants  asked  leave  to 
file  a  bond  to  secure  to  plaintiff  the  satis- 
faction of  whatever  judgment  he  might  re- 
cover in  said  suit,  and,  having  obtained  such 
leave,  executed  a  bond  by  themselves,  as 
principals,  with  the  other  defendants  as  sure- 
ties, the  conditions  of  which,  so  far  as  they 
are  necessary  to  be  stated  for  the  purposes 
of  this  discussion,  were  as  follows:  "Now, 
tberefM^,  if  said  defendants,  or  either  of 
them,  •  •  *  shall  pay,  or  cause  to  be  paid, 
to  said  plaintiff,  •  •  •  the  full  amount  of 
any  final  judgment  that  may  be  rendered 
against  said  defendants  in  the  above-entitled 
action,  and  shall  fully  perform  and  satisfy 
said  judgment  in  all  things,  and  shall  pay 
such  attorney's  fees  and  other  costs  as  may 
be  awarded  by  this  court  In  case  suit  is 
brought  to  enforce  this  bond,  then  the  above 
obligation  is  to  be  void  and  of  no  effect;  oth- 
erwise to  be  and  remain  in  full  force  and 
virtue."  Upon  the  filing  of  this  bond  the 
court,  on  the  application  of  the  defendants, 
made  an  order  vacating  the  temporary  re- 
sti-aining  order.  The  cause  then  proceeded, 
and,  the  time  at  which  the  last  payment  be- 
came due  according  to  the  terms  of  the  con- 
tract having  elapsed  before  it  was  finally 
tried.  It  was  treated  as  an  action  at  law  for 
the  recovery  of  money,  and  judgment  In  a 
certain  sum  rendered  therein  In  favor  of  the 
plaintiff.  From  this  judgment  defendants 
])rosecuted  their  appeal  to  this  court,  where 
it  was  reversed,  and  the  cause  remanded, 
with  instructions  to  allow  a  supplemental 
complaint  to  be  filed,  setting  out  the  fact  of 
the  payments  having  become  due,  and  pray- 
ing for  a  money  judgment  25  Pac.  4C7,  27 
Pac.  273.  This  direction  was  complied  with, 
but  the  supplemental  complaint  was  so  filed 
against  only  the.  defendants  Bard  and  Pat- 
rick, and  the  action  was  dismissed  as  to  de- 
fendant Stout  Upon  the  issues  joined  on 
such  complaint  a  money  judgment  was  re- 
covered by  the  plaintiff,  which  was  afiirmed 
by  this  court  (S4  Pac.  138),  and,  not  having 
been  paid  In  accordance  with  the  alleged  con- 


ditions of  the  bond  above  referred  to,  this 
action  was  brought  thereon  to  recover  the 
amount  due  upon  such  Judgment  with  inter- 
est and  costs.  In  such  suit  judgment  was 
rendered  as  prayed  for  by  the  plaintiff,  from 
which  this  appeal  has  been  prosecuted. 

It  Is  claimed  by  the  appellants  that  this 
judgment  must  be  reversed,  for  several  rea- 
sons. These  reasons  have  been  stated  with 
much  particularity  In  the  brief  of  counsel, 
but  in  our  opinion,  can  be. properly  consid- 
ered under  three  heads.  When  the  bond  was 
offered  in  evidence  it  appeared  that  certain 
words  had  been  interlined,  and,  no  proof  hav- 
ing been  offered  to  explain  this  interlineation, 
it  is  claimed  by  the  appellants  that  no  recov- 
ery could  be  had  thereon.  The  respondent 
claims  that  this  contention  cannot  be  sustain- 
ed, for  three  reasons:  (1)  The  words  -Inter- 
lined were  immaterial;  (2)  the  execution  of 
the  bond  as  pleaded,  including  the  words  In- 
terlined, was  admitted  by  the  answer;  atid 
(3)  the  burden  of  proving  that  the  Interlinea- 
tion was  made  after  execution  was  upon 
those  attacking  the  bond.  In  our  opinion, 
any  one  of  these  reasons  is  a  sufficient  an- 
swer to  the  contention  of  the  appellants.  The 
interlineation  changed  the  conditions  only  by 
providing  that  costs,  as  well  as  the  judg- 
ment, should  be  paid,  and  as  costs,  being  in- 
cident to  the  judgment,  would  have  been  In- 
cluded in  the  conditions  of  the  bond  without 
the  interlineation,  their  being  provided  for 
therein  in  no  manner  changed  its  legal  ef- 
fect. As  to  the  second  reason,  the  defendants 
must  be  presumed  to  have  known  whether 
or  not  the  bond  pleaded  was  the  one  which 
they  signed;  and,  having  admitted  Its  ex- 
ecution with  the  Interlined  words  therein, 
they  cannot  In  the  face  of  such  admission, 
be  heard  to  deny  Its  execution.  As  to  the 
other  question.  It  may  now  be  considered  the 
settled  law  of  this  state  that  it  will  be  pre- 
sumed that  an  interlineation  was  made  be- 
fore the  execution  of  the  instrument  unless 
the  contrary  is  made  to  appear.  See  Wolfer- 
man  v.  BeU,  6  Wash.  84,  32  Pac.  1017;  Bank 
V.  Knipe,  6  Wash.  348,  33  Pac.  834;  C^ty  of 
Falrhaven  v.  CowgiU,  8  Wash.  686,  36  Pac 
1093. 

Was  the  cause  of  action  changed  by  the 
course  which  It  took  after  the  giving  of  the 
bond?  If  it  was,  then  we  must  agree  with 
the  contention  of  the  appellants  that  the 
judgment  rendered  therein  after  such  change 
■was  not  within  the  contemplation  of  the 
makers  of  the  bond  at  the  time  of  its  execu- 
tion. If  it  was  not  so  changed,  the  fact  that 
the  judgment  took  one  form,  rather  than 
another,  would  be  immaterial,  so  far  as  the 
makers  of  the  bond  were  concerned.  The  real 
object  of  the  suit,  as  originally  instituted, 
was  to  secure  the  full  performance  of  the 
contract  on  the  part  of  defendants  Bard  and 
Patrick,  including  the  payment  of  the  money 
to  be  secured  by  the  mortgage  to  be  given 
upon  the  proper^.  It  Is  true  that  in  the  first 
complaint  no  money  Judgment  was  asked. 
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but  this  was  for  the  evident  reason  that  at 
that  time  no  money  was  due.  But  when,  dur- 
ing the  pendency  of  the  proceedings  to  se- 
cure the  specific  performance  of  the  contract 
as  to  the  execution  of  the  security,  the  debt 
became  due,  a  judgment  In  form  therefor 
would  be  so  connected  with  the  relief  orig- 
inally prayed  for  that  the  allowance  by  the 
court  of  a  supplemental  complaint,  under 
which  such  money  judgment  could  be  render- 
ed, would  have  been  proper,  and  would  not 
have  80  changed  the  original  cauae  of  action 
as  to  make  It  a  new  one.  By  the  default  of 
the  defendants  they  had  made  It  impossible 
that  any  security  should  be  given  for  the 
purposes  contemplated  by  the  original  con- 
tract, and  it  would  have  been  an  idle  thing 
for  the  court  to  have  directed  the  giving  of 
such  security,  and  to  have  then  dismissed  the 
parties,  and  required  the  commencing  of  a 
new  suit  by  the  plaintiff  to  enforce  the  pay- 
ment of  the  money  which  was  due  and  paya- 
ble at  the  time  the  first  judgment  was  ren- 
dered. The  cause  of  action  should  be  looked 
upon  as  one  by  the  plaintiff  against  the  de- 
fendants, to  secure  to  him  the  benefits  of  the 
contract,  and  to  be  founded  thereon,  and  the 
fact  that  by  the  wrongful  acts  of  the  defend- 
ants a  change  in  the  form  of  the  judgment 
was  necessaiy  to  attain  that  object  should 
have  little  force  in  determining  the  cause  of 
action. 

The  other  claim  which  we  deem  It  neces- 
sary to  notice  is  that  the  dismissal  of  the  de- 
fendant Stout  from  the  action  relieved  the  de- 
fendants from  liability  on  the  bond.  If  the 
conditions  of  the  bond  could  be  construed  as 
contended  for  by  defendants,  there  might  be 
force  In  this  contention,  their  claim  in  that 
regard  being  that  such  conditions  only  re- 
(luired  of  them  the  satisfaction  of  a  judgment 
i-endered  against  all  of  the  defendants.  But, 
in  any  case,  such  a  construction  of  the  bond 
would  be  more  technical  than  courts  should 
approve,  and  especially  In  this  case,  where  it 
was  evident  from  the  complaint  of  the  plain- 
tiff that  entirely  different  relief  was  sought 
against  the  defendant  Stout  from  that  which 
was  sought  against  the  other  defendants.  It 
api>eared  from  such  complaint  that  there  was 
no  privity  of  contract  between  plaintiff  and 
<lefendant  Stout,  and  that  the  only  reason  for 
his  being  made  a  party  to  the  action  was  that 
he  might  be  bound  by  the  Judgment  rendered 
therein,  so  far  as  it  should  affect  the  title  to 
the  property  in  question.  It  clearly  appeared 
therefrom  that,  as  against  the  defendant 
Stout,  the  plaintiff  sought  no  substantial  relief. 
This  being  so.  It  cannot  be  held,  in  an  action 
uijon  the  bond,  that  a  dismissal  as  to  him  so 
changed  the  conditions  surrounding  the  ac- 
tion as  to  relieve  defendants  from  liability. 
If,  under  some  circumstances,  there  might  be 
force  in  the  contention  of  the  defendants, 
growing  out  of  the  fact  that  they  might  have 
depended  upon  the  responsibility  of  the  de- 
fendant who  was  aftei-wards  dismissed  from 
the  action,  in  this  particular  case  It  bad  no 


force,  for  the  reason  that  Stout  was  one  of 
the  principals  in  the  bond. 

Aside  from  these  questions,  it  was  claimed 
that  the  bond  could  not  be  enforced  because 
of  a  certain  order  made  by  the  judge  of  tiie 
trial  court  discharging  it;  but,  since  the  or- 
der which  he  made  in  the  premises  w^as  with- 
out any  notice  to  the  plaintiff,  It  was.  In  oui- 
opinion,  not  only  voidable,  but  absolutely 
void.  The  bond  did  more  than  to  take  the 
place  of  the  restraining  order.  By  virtue  of 
its  execution  the  defendants  were  put  in  a 
situation  which  enabled  them  to  dispose  of 
the  property  against  which  relief  In  the  orig- 
inal action  was  sought  And,  this  being  so. 
It  must  be  held  that  the  bond  took  the  place 
of  such  property.  Hence  the  court  could 
make  no  order  In  reference  thereto  which 
would  be  binding  upon  the  plaintiff,  except 
In  the  proper  progress  of  the  cause.  We  find 
no  substantial  error  In  the  record,  and  the 
judgment  must  be  affirmed. 

DUNBAR,  ANDERS,  SCOTT,  and  GOR- 
GON, JJ.,  concur. 


(12  Wash.  169) 
STATE  V.   HOLMES. 
(Supreme  Court  of  Washington.   June  26, 1895.) 
Superior  Court  Jubge  — Rioht  to  Hold  Cocri 
IS  Otder  County— Prksumptiox  —  Homicibe— 
Juror's  Misconokption  as  to  Penalty — Exam- 
iNATios  or  JcROBS  IN  Dbfbndakt's  Absexce— 
Indohseme.nt  of  Names  of  Witnesses  on  In- 
formation —  Charge  —  Scfficibnot  of  Evi- 
dence. 

1.  Const  art  4,  §  7,  providing  that  the 
judge  of  any  superior  court  may  hold  a  superior 
court  in  any  county  at  the  request  of  the  judge 
of  tlie  superior  court  thereof,  is  self-executing, 
thoug;h  no  penalty  is  imposed  for  the  refusal  of 
the  judge  to  act. 

2.  It  will  he  presumed  that  a  judge  of  the 
superior  court  who  tried  a  murder  case  was  au- 
thorized to  try  it  where  no  objection  to  his  au- 
thority was  made  before  the  trial. 

3.  Where,  in  a  murder  case,  jurors  failed  to 
appear  when  drawn,  it  will  be  presumed  that 
they  were  excused  by  the  court,  and  that  the 
court  properly  drew  other  jurors,  under  Code 
Proc.  §  .339,  providing  that,  if  jurors  be  excused, 
the  court  may  direct  the  sheriff  to  summon  from 
the  bystanders  as  mony  qualified  persons  as  may 
be  necessary  to  complete  the  jury. 

4.  A  verdict  of  murder  in  the  first  degree 
will  not  be  set  aside  because  one  of  the  jurors 
informed  the  others  that  on  such  a  verdict  de- 
fendnnt  mipht  be  sentenced  to  life  imprisoument 
instead  of  death. 

5.  The  supreme  court  will  not  consider  nu 
affidavit  to  the  effect  that  some  of  the  jurors 
were  examined  in  defendant's  absence,  where 
the  record  does  not  show  that  defendant  was 
absent  during  the  examination. 

6.  The  allowance  of  the  indorsement  of 
names  of  witnesses  on  an  information  shortly 
before  tiie  trial  is  within  the  discretion  of  the 
trial  court 

7.  On  trial  for  murder,  an  instruction  that 
"in  considering  the  qiie.stion  as  to  whether  or 
not  defendant  had  time  to  cool  his  passions  be- 
tween the  quarrel  and  the  killing,  they  must 
*  •  *  believe  beyond  a  reasonalile  doubt  that 
the  defendant  •  •  •  did  cool  his  passions," 
was  properly  refutici!,  as  the  question  is  not 
whether  he  did  cool  his  passions,  hut  whethet 
he  had  time  to  cool  them. 
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8.  On  trial  for  murder,  it  appeared  that  de- 
fendant was  a  weak,  colored  bo7,  and  of  no  great 
RtrenRth  of  mind,  and  that  he  was  engaged  as  a 
miner,  and  roomed  witti  deceased,  who  was  a 
powerful  and  brutal  man.  On  the  day  of  the 
homicide,  deceased  left  his  pistol  on  the  table  in 
his  room,  and  defendant  took  it  with  him  to  a 
snloon,  and  gave  it  to  another  boy.  Decease<l 
nt'cuscd  defendant  of  stealing  the  pistol,  dnd 
defendant  denied  the  accnsation.  and  allowed  de- 
ceased to  search  him.  Deceased  then  struck 
iiini  across  the  face  with  his  hand,  and  dotenJ- 
aut,  on  recovering  from  the  blow,  overtook  the 
l)oy  to  wliom  he  had  given  the  pistol,  and  ob- 
tained it  from  him,  and,  returning  to  tlie  saloon, 
fired  at  deceased  without  warning.  The  shot 
not  taking  effect,  deceased  jumped  towards  ilo- 
fendant,  who  then  fired  the  fatal  shot.  The 
lime  between  the  assault  on  defendant  and  the 
shooting  was  from  10  to  1.")  minutes.  JJdcl,  that 
a  verdict  of  murder  in  the  first  degree  would  not 
be  disturbed. 

Appeal  from  superior  court,  King  county; 
James  Z.  Moore,  Judge. 

William  Holmes  was  convicted  of  murder, 
and  appeals.    Affirmed. 

MelTin  G.  Winstock  and  Frank  B.  Inger- 
soll,  for  appellant  A.  W.  Hastie,  for  re- 
spondent 

DUNBAR,  J.  This  was  an  information 
against  the  defendant,  charging  him  with 
murder  in  the  first  degrea  Upon  the  trial 
a  verdict  was  rendered  in  accordance  wltU 
the  charge.  Judgment  was  entered  upon  the 
verdict,  from  which  Judgment  an  appeal  is 
taken,  seeking  a  reversal  upon  several  errors 
nsRigncd. 

The  first  error  assigned  Is  a  want  of  juris- 
diction In  the  trial  judge.  It  is  conceded 
that  Judge  J.  Z.  Moore,  who  tried  this  case, 
is  not  one  of  the  superior  Judges  elected  for 
the  county  of  King,  where  the  cause  was 
tried,  and  which  was  the  home  of  the  defend- 
ant. There  Is  nothing  in  the  record  in  this 
cause  to  show  in  what  manner  Judge  Moore 
was  authorized  to  hold  court  in  King  county 
at  the  time  of  the  trial  of  this  case,  except 
a  nunc  pro  tunc  order  made  by  Judge  Humes 
on  the  26th  of  March,  1894,  to  the  effect  that 
an  order  be  entered  on  the  records  of  March 
3,  ISM  (a  date  prior  to  the  trial  ot  the  cause), 
setting  out  that  "the  Honorable  James  Z; 
Moore,  Judge  of  the  superior  court  of  the 
state  of  Washington,  for  Spokane  county, 
is  requested  to  sit  as  Judge  of  this  court,  and 
to  hold  a  session  thereof  commencing  March 
12,  1894,  and  to  transact  such  business  as 
may  come  before  him  as  such  Judge  in  the 
criminal  department  thereof."  There  ap- 
pear in  the  record  affidavits  of  Richard  Os- 
bom  and  .T.  W.  I^angley,  who  are  the  two 
other  superior  Judges  of  King  county,  to  the 
effect  that  they  did  not  at  any  time  Join  in 
a  request  to  Judge  Moore  to  hold  said  term 
of  court.  Upon  this  state  of  affairs,  it  is  con- 
tended by  the  appellant  that  the  acts  of 
Judge  Moore  in  the  premises  were  without 
Jurisdiction,  and  therefore  void. 

Section  7  of  article  4  of  the  constitution 
provides  that  "the  Judge  of  any  superior 
court  may  hold  a  superior  court  in  any  coun- 


ty at  the  request  of  the  Judge  of  the  su- 
perior court  thereof,  and  upon  the  request  of 
the  governor  It  shall  be  his  duty  to  do  so." 
It  is  the  contention  of  the  appellant  that  this 
provision  of  the  constitution  is  not  self-exe- 
cuting, but  that  all  the  authority  which  can 
be  conferred  upon  a  Judge  who  resides  out 
of  the  county  where  the  cause  is  ti-Ied  Is  con- 
ferred by  sections  1  and  2  of  chapter  43  of 
the  Laws  of  1893.  Those  sections  provide, 
in  substance,  that  whenever  a  Judge  of  the 
superior  court  of  any  county,  or  a  majority 
of  such  Judges  in  any  county  in  which 
there  is  more  than  one  judge  of  said  court, 
shall  request  the  governor  of  the  state  to  di- 
rect a  Judge  of  the  superior  court  of  any  oth- 
er county  to  hold  a  session  of  the  superior 
court  in  the  county  mentioned,  after  the  gov- 
ernor shall  have  so  requested  him,  It  shall 
be  the  duty  of  the  Judge  to  hold  such  ses- 
sion; or  tliat  whenever  a  like  request  shall 
be  addressed  by  the  Judge  or  by  a  majority 
of  the  Judges  (if  there  be  more  than  one)  of 
the  superior  court  of  any  county  to  the  su- 
perior Judge  of  any  other  county,  the  judge 
addressed  Is  empowered,  if  he  deem  it  con- 
sistent with  the  state  of  Judicial  business  in 
his  own  county,  to  comply  with  such  re- 
quest, to  hold  the  session,  etc.  We  are  of 
the  opinion  that  the  provision  of  the  consti- 
tution empowering  the  Judge  of  any  superior 
court  to  hold  court  at  the  request  of  the  su- 
perior Judge  of  any  county  is  self-executing. 
This  provision  not  being  a  limitation,  but  be- 
ing in  the  nature  of  a  legislative  enactment, 
it  follows  tlmt,  if  the  enactment  could  be  sus- 
tained and  made  self-executing  if  it  had  been 
a  statutory  enactment.  It  is  self-executing  as 
a  constitutional  enactmoit.  There  can  be  no 
question  of  the  validity  of  the  action  of  the 
courts  under  such  statutory  enactments 
where  no  penalty  is  provided  in  case  of  a 
failure  of  the  court  to  comply  with  the  re- 
quirements of  the  law.  In  fact  It  is  not 
common  for  laws  of  this  kind,  conferring  Ju- 
risdiction upon  courts,  to  provide  penalties 
for  the  nonperformance  of  the  duties  im- 
posed. The  presumption  Is  that  the  judge 
win  assume  the  Jurisdiction  which  the  law 
gives  him,  and,  if  he  willfully  violates  his 
duties  under  the  law,  the  remedy  is  by  im- 
peachment Indeed,  the  statute  upon  which 
the  appellant  relies,  and  the  provisions  of 
which  he  contends  must  have  been  complied 
with  to  give  the  court  jurisdiction,  and  which 
he  admits  would  have  given  the  invited 
Judge  Jurisdiction,  is  a  common  example  of 
this  character  of  legislation  concerning 
courts;  for  while,  as  in  the  constitutional  en- 
actment it  is  made  the  duty  of  the  judge 
to  whom  the  request  is  addressed  by  the  ma- 
jority of  the  judges  in  the  county  to  hold 
said  court,  'and  it  is  also  made  his  duty  to 
hold  said  court  when  directed  so  to  do  by 
the  governor,  it  nowhere  imposes  any  pen- 
alty for  his  refusal  so  to  do,  and  provides  no 
means  of  compelling  him  to  hold  said  court 
The  logic  of  the  appellant,  then,  would  abro- 
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gate  both  constitutional  and  statutory  en- 
actments. 

It  follows  that,  the  superior  courts  being 
courts  of  general  Jurisdiction,  it  will  be  pre- 
sumed that  the  court  in  each  Instance  acted 
within  its  Jurisdiction,  in  the  absence  of  an 
affirmative  showing  to  the  couti-ary.  The 
acts  of  the  Judge  were  of  an  official  nature, 
and  the  rule  of  construction  is  found  in  the 
maxim,  "Omnia  praesumuntur  rite  et  soiem- 
nlter  esse  acta  donee  probetur  in  contra- 
rium."  It  will  be  presumed,  said  Judge 
Story  in  Bank  v.  DandridRe,  12  Wheat.  64, 
that  a  man  acting  in  a  public  office  has  been 
rightly  appointed;  that  entries  found  upon 
public  books  have  been  made  by  the  proper 
(^cer;  even  that  the  same  presumptions  ap- 
ply to  corporations;  and  that  persons  acting 
publicly  as  officers  of  the  corporations  are  to 
be  presumed  rightfully  in  office;  and  that 
the  acts  done  by  the  corporations,  which  pre- 
suppose tlie  existence  of  other  acts  to  make 
them  legally  operative,  are  presumptive 
proofs  of  the  latter.  How  much  more 
strongly,  then,  will  the  maxim  apply  to  the 
acts  of  a  court  of  general  Jurisdiction  where 
the  act  done  by  the  court  presupposes  the 
existence  of  otlier  acts  to  make  them  legal, 
presuming,  for  the  sake  of  the  argument, 
that  the  provisions  of  the  statute  are  manda- 
tory. It  will  be  observed  that  neither  the 
constitution  nor  the  statutes  in  this  state 
make  provision  for  the  spreading  upon  the 
record  of  the  fact  that  the  visiting  Judge 
has  been  called  to  hold  court  either  by  the 
governor  or  by  the  Judges  in  the  county 
where  the  term  of  court  is  held. 

Most  of  tlie  cases  cited  by  the  appellant  are 
cases  where  the  statute  requires  a  record  to  be 
made  of  the  request  or  acceptance.  The  first 
case  cited,  viz.  Gresham  v.  Ewell  (Va.)  6  S.  E. 
700.  held,  it  is  true,  that  the  action  of  the  invit- 
ed Judge  was  void  in  a  case  where  the  record 
did  not  show  that  an  order  had  liecn  entered  of 
record  calling  the  Judge  according  to  the  pro- 
visions of  the  statute.  But  in  that  state  the 
statute  provided  -that  it  must  he  entered  of 
record,  and  the  case  was  decided  especially 
upon  the  provision  of  the  statute  requiring  the 
entry  upon  the  record.  The  court,  among 
other  things,  in  the  decision  of  the  case,  said: 
"It  is  only  when  such  entry  is  made  that  the 
law  gives  the  authority.  The  Jurisdiction  and 
authority  from  any  other  source  is  merely  self- 
assumed.  The  legislature,  doubtless,  bad  rea- 
sons satisfactory  to  that  body  when  this  pro- 
vision was  inserted  In  the  law,  for  the  pro- 
vltion  'and  it  be  so  entered  of  record'  is  an 
amendment  to  the  former  law."  So  that  it 
seems  ttiat,  if  the  provision  "and  it  be  so  en- 
tered of  record"  had  not  appeared  in  the  stat- 
ute of  that  state,  the  decision  in  the  case 
would  have  been  In  favor  of  the  jurisdiction  of 
the  acting  Judge.  Nelms  v.  Vaughan  (Va.)  5 
S.  B.  704,  seems  to  us  to  be  opposed  to  the 
contention  of  appellant  There  it  was  decided 
that  under  an  act  which  provides  that  the 
returns  of  county  elections  shall  be  subject  to 
v.40p.no.ll— 47 


the  Inquiry  of  the  county  court,  upon  the  com- 
plaint of  qualifled  voters,  to  which  two  shall 
take  and  suliscribe  an  oath,  the  omission  to 
subscribe  as  required  does  not  deprive  the 
court  of  jurisdiction,  such  provision  not  being 
essential  to  tlie  validity  of  the  proceedings  un- 
less so  declared  by  statute;  and  the  whole 
tenor  of  the  decision  is  to  the  effect  "that  a 
statute  like  ours  is  directory,  and  not  man- 
datory. The  court  in  that  case  says:  "We 
ai-e  authoiized  to  regard  the  directions  as  to 
form  aa  merely  directory,  as  there  Is  no  inti- 
mation that  they  must  be  done  or  all  will  be 
vitiated,  or  else  no  proceedings  shall  be  fur- 
ther had."  And  it  quotes  Justice  Taunton 
in  Pearse  v.  Monice,  2  Adol.  &  E.  94,  where 
he  says:  "I  understand  the  distinction  be- 
tween directory  and  Imperative  statutes  to  be 
that  a  clause  is  directory  when  the  provisions 
contain  mere  matter  of  deduction,  and  noth- 
ing more;  but  not  so  when  they  are  followed 
by  such  words  as  are  used  here,  viz.  tliat  any- 
thing done  contrary  to  such  provisions  shall 
be  null  and  void  to  all  intents.  These  words 
give  a  direct,  positive,  and  absolute  prohi- 
bition." Continuing,  the  court  says:  "A  stat- 
ute directing  tie  mode  of  proceeding  by  pub- 
lic officers  is  to  be  deemed  directory,  and  a 
precise  compliance  Is  not  to  be  deemed  es- 
sential to  tlie  validity  of  the  proceedings,  tm- 
less  so  declared  by  statute,"— citing  People  v. 
Cooik,  8  N.  Y.  87.  Many  other  cases  are  cited 
In  tliis  (Opinion  sustaining  the  view  that  such 
statutes  as  ours  are  purely  directory.  The  cita- 
tion of  this  case  by  the  appellant  must  have 
been  a  mistake.  American  Loan  &  Trust  Co.  v. 
East  &  West  B.  Co.  (Gir.  Ct  N.  D.  Ga.)  40  Fed. 
182,  decides,  upon  a  direct  application  chal-  - 
lenglng  the  Jurisdiction  of  the  judge  who  tried 
the  cause,  by  petition  in  advance  of  the  trial, 
that  the  Judge  had  no  Jurisdiction.  But  the 
opinion  is  exceedingly  meager,  no  reason  for 
the  decision  is  given;  and  the  statute  Is  no^ 
quoted.  It  would  seem,  however,  from  what 
little  is  said  in  the  case,  that  tlie  statute  provid- 
ed that  the  outside  Judge  had  no  authority  to 
act  except  when  there  was  a  vacancy.  So  that 
this  case  is  of  little  or  no  assistance  in  the 
investigation  of  the  case  at  hand.  Greenwood 
V.  State  (Ind.  Sup.)  10  N.  E.  333,  decided  that 
an  appointment  without  writing,  as  required 
by  law,  of  an  attorney  to  try  a  case  on  the 
Incompetency  of  the  Judge,  confers  no  au- 
thority when  seasonably  objected  to.  In  this 
case  it  appeared  that  objection  was  duly  made 
to  the  Judge  of  the  court,  and  that  he  called 
a  member  of  the  bar  to  preside  as  judge,  but 
made  no  written  appointment,  as  the  law  re- 
quired. The  appellant  at  once  objected  to  the 
competency  of  th".  attorney  called  by  the 
Judge,  "and  thi'?,'"  said  the  court  in  rendering 
the  opinion  '.^  that  case,  "presented  the  ques- 
tion at  Ine  earliest  opjwrtunity.  As  there 
was  uo  written  ai)polntment,  and  as  the  ob- 
jection was  promptly  interposed,  the  appeal 
must  be  sustained."  So  it  will  appear  that 
the  appeal  was  sustained  in  that  case  because 
the  objection  was  made  before  the  Judge  as- 
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snmed  Jurisdiction.  In  fact,  the  court,  con- 
tinuing, says:  "In  sustaining  tbls  appeal,  we 
do  not  mean  to  hold  that  an  oral  appointment 
Is  absolutely  void.  On  the  contrary,  we  do 
hold,  as  we  did  In  Schlungger  v.  State  [15  N. 
B.  269],  supra,  that  It  is  not  absolutely  void, 
and  that  an  objection  to  the  method  of  ap- 
pointment may  be  waived,  and  will  be  deemed 
waived  unless  seasonably  made.  The  person 
appointed  is  at  least  Judge  de  facto,  and,  in 
order  to  make  availing  an  objection  to  the 
competency  of  a  judge  de  facto,  It  must  be 
promptly  int^posed,  for  the  acts  of  such  a 
judge  may  be  valid,  and  so  they  will  be  re- 
garded where  there  has  been  a  ^vaiver  of 
objections,"— citing  Smurr  v.  State,  105  Ind. 
125,  4  N.  E.  445.  The  court  adds:  "The  term 
'void'  is  Improperly  used  in  some  cases,  for 
the  acts  of  a  de  facto  judge  are  at  most  only 
voidable.  We  cannot  approve  of  some  of  the 
expressions  found  In  the  cases  upon  this  ques- 
tion, for  we  are  convinced  that,  upon  prin- 
ciple and  authority,  the  acts  of  a  de  facto 
Judge  will  stand  unless  promptly  and  properly 
assailed."  Thus,  it  will  be  seen  that  this 
case  is  squarely  and  forcibly  against  the  con- 
tention of  the  appellant  that  the  action  of  the 
judge  was  void,  as  no  objection  was  raised 
In  the  case  at  bar  to  the  jurisdiction  before  the 
trial  of  the  cause.  Smith  v.  State  (Tex.  App.) 
6  S.  W.  40,  like  Gresham  v.  Ewell,  supra,  is 
decided  squarely  upoil  the  ground  that  the 
statute  provides  that  the  selection  of  the 
judge  by  the  parties,  or  appointment  by  the 
governor,  and  the  fact  that  the  oath  of  office 
was  administered  to  the  invited  judge,  shall 
be  entered  upon  the  minutes  of  the  court  as  a 
'  part  of  the  record  in  the  cause,  and  Is,  con- 
sequently, not  applicable  to  a  case  under  our 
statute. 

As  no  cases  sustaining  the  contention  of 
appellant  have  been  cited,  it  will  be  presumed 
that  none  can  be  foimd.  There  is  an  abund- 
ance of  authority,  however,  to  the  effect  that 
the  acts  of  a  de  facto  judicial  officer  wUl  be 
presumed  to  have  been  done  with  jurisdic- 
tion, unless  it  affirmatively  appears  to  the 
contrary,  and  that,  in  any  event,  objection  to 
the  jurisdiction  of  the  court  must  be  season- 
.ibly  urged.  In  Smurr  v.  State  (Ind.  Sup.)  4  N. 
E.  445,  it  was  held  that,  if  a  defendant  vol- 
untarily appears  and  goes  to  trial  without 
objection  at  an  adjourned  term  irregularly 
held,  he  will  be  deemed  to  have  waived  all 
objections  to  the  Irregularity.  In  Venable  v. 
Ourd,  2  Head,  582,  It  was  even  held  that 
where  no  objection  is  made,  and  there  is 
color  of  authority  for  holding  the  term,  al- 
though the  statute  uiider  which  the  judge  as- 
sumes to  act  had  been  repealed,  still  the  pro- 
ceedings were  not  void.  It  was  there  said: 
"There  can  be  no  doubt  whatever,  upon  rea- 
son and  authority,  that  a  judgment  given  by 
a  judgr  de  facto,  sitting  and  holding  a  court 
at  the  proper  time  and  place.  Is  as  valid  and 
free  of  error  as  a  judgment  pronounced  by  a 
judge  rightfully  In  office."  This  case  is  cited 
In  Smurr  v.  State,  supra,  in  which  case  the 


authorities  generally  are  collated  and  dis- 
cussed. "Where  the  regular  Judge  of  the  court 
to  which  a  cause  has  be6n  remanded,  being 
of  counsel  for  one  of  the  parties,  is  disquali- 
fied to  preside,  and  a  special  judge  Is  called, 
without  objection  being  made  at  the  time  to 
his  appointment  or  to  his  sitting  at  the  time 
he  assumes  jurisdiction,  all  objections  to  the 
regularity  of  the  appointment  will  be  deemed 
waived."  LiUle  v.  Trentman  (Ind.  Sup.)  29 
N.  E.  405.  In  State  v.  Lewis  (N.  C.)  12  S.  E. 
457,  It  was  held  that,  under  a  statute  which 
l)rovided  that  the  governor  had  power  to  ap- 
point any  judge  to  hold  special  terms  of  a 
superior  court  In  any  county  where  the  elect- 
ed judge  had  died  or  resigned,  a  judge  of  one 
district  who  assumes  the  functions  of  a  judge 
of  another  court  by  virtue  of  a  commission  of 
the  governor  to  hold  specified  torms  of  court 
In  lieu  of  the  regular  judge  thereof,  who  had 
died,  is  a  judge  de  facto;  and  so  long  as  he 
exercises  those  functions,  even  though  the 
commission  was  Invalid,  that  his  acts  as  such 
are  conclusive  as  against  the  defendant  put 
on  trial  befbre  him  who  pleads  not  guilty, 
and  is  tried  without  raising  any  objections; 
and  that  a  motion  in  arrest  of  Judgment  after 
verdict,  on  the  ground  that  the  case  is  coram 
non  judice,  should  be  overruled.  To  the  same 
effect  are  Craig  v.  Somers  (N.  J.  Sup.)  27  Atl. 
639,  and  Cox  v.  Manufacturing  Co.  (Neb.)  60 
N.  W.  933.  In  Railway  Co.  v.  Rowland  (Tex. 
Civ.  App.)  22  S.  W.  134,  It  was  held  that 
the  trial  of  a  cause  before  a  special  judge 
without  objection  is  in  itself  an  agreement  to 
submit  the  case  to  him,  and  no  objection  as 
to  qualification  can  thereafter  be  made.  In 
Canal  Go.  v.  Engley  (Colo.  Sup.)  23  Pac.  452, 
it  was  held  that,  where  a  district  Judge  holds 
a  term  of  court  outside  his  own  district,  his 
authority  so  to  do  and  to  tiy  the  causes  pend- 
ing in  said  court  will  be  presumed  unless  the 
contrary  appears.  It  was  hdd  by  this  court 
in  State  v.  Superior  Court,  3  Wash.  St  696. 
29  Pac.  202,  that,  where  the  attorneys  of  the 
imrtles  to  an  action  agree  upon  a  member  of 
the  bar  as  a  judge  pro  temi  for  the  trial  of  a 
cause,  and  such  agreement  is  approved  by  the 
judge  of  the  court,  and  the  approval  entered 
upon  the  journal,  and  the  Judge  pro  tern,  prop- 
erly sworn  to  try  the  case,  the  presnmption 
arising  from  the  Journal  entries  is  that  a  writ- 
ten stipulation,  as  required  by  law,  was  en- 
tered into  for  the  appointment  of  such  judge 
pro  tem. 

The  rule  compelling  the  defendant  to  raise 
timely  objections  to  the  jurisdiction  of  the 
court  is  based  uiwn  principles  of  right  and  fair 
dealing.  The  statute  is  liberal  In  protecting 
the  real  rights  of  a  defendant  In  criminal  ac- 
tions, and  ample  opportunity  is  given  him 
to  present  objections  to  anything  which  Is 
prejudicial  to  his  rights.  Knowhig  the  in- 
eligibility of  the  Judge  who  tries  his  case,  and 
yet  submitting  himself  to  the  jurisdiction,  bt?- 
ing  ready  to  avail  himself  of  the  action  of 
the  court  if  the  verdict  should  be  in  his  favor, 
he  should  not,  in  Justice,  be  permitted  to 
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object  to  such  Jurisdiction  when  It  eventuates 
that  the  verdict  is  against  him.  Such  a  prac- 
tice would  tend  to  defeat  Justice,  rather  than 
to  secure  to  the  defendant  bis  substantial 
rights. 

The  next  assignment  of  error  is  that  the 
law  was  not  observed  in  impaneling  the  Jury. 
The  statute,  In  section  339  of  the  Code  of 
Procedure,  provides  that  If  the  ballots  become 
exhausted  before  the  Jury  Is  complete,  or  If, 
from  any  cause,  a  Juror  or  Jurors  be  excused 
or  discharged,  the  sheriff,  under  the  direction 
of  the  court,  shall  summon  from  the  bystand- 
ers as  many  quallfled  persons  as  may  be  nec- 
essary to  complete  the  Jury.  This  was  wliat 
was  done  In  this  case,  and,  if  any  of  the 
Jurors  failed  to  appear  when  drawn  by  the 
cleric,  the  presumption  is  that  they  had  been 
properly  excused  by  the  court,  under  the 
provisions  of  the  law. 

It  seems  that,  while  the  Jury  was  deliberat- 
ing, three  of  the  members  resisted  a  verdict 
of  murder  in  the  first  degree  until  one  Juror, 
who  claimed  to  know  the  law,  informed  the 
doubtful  Jiuors  that  It  was  In  the  power  of 
the  trial  Judge  to  sentence  the  defendant,  up- 
on conviction  of  murder  In  the  first  degree,  to 
life  Imprisonment,  Instead  of  to  death,  and 
that  by  reason  of  this  information  the  doubt- 
ful Jurors  consented  to  a  verdict  of  murder 
in  the  first  degree.  This  alleged  misconduct 
was  l)rought  to  the  attention  of  the  court 
through  the  affidavit  of  one  of  the  Jurors, 
and  also  by  the  affidavit  of  persons  who  heard 
the  statements  that  passed  between  the  Ju- 
rwrs.  It  is  a  very  grave  question  whether  or 
not  Jurors  would  be  allowed  to  Impeach  their 
own  conduct,  but  it  is  not  necessary  for  us  to 
decide  that  question  In  this  case,  for  with  the 
question  of  penalty  the  Jury  has  nothing  to 
do.  Their  province  Is  to  decide,  under  the 
testimony  and  under  the  law  as  given  by  the 
court,  of  what  crime,  if  any,  the  defendant  Is 
guilty.  If  tbey  thought,  under  the  testimony 
adduced  and  the  law  delivered  by  the  court, 
rliat  the  defendant  was  guilty  of  murder  in 
the  first  degree.  It  was  their  duty  to  render  a 
verdict  of  murder  in  the  first  degree,  regard- 
less of  the  powers  of  the  court  to  change  the 
degree  of  punishment;  and  It  is  evident,  even 
from  the  affidavits,  that  they  did  think  so, 
but  that  they  simply  would  not  have  agreed 
to  the  verdict  of  murder  In  the  first  degree 
except  upon  the  understanding  that  It  was 
within  the  power  of  the  court  to  sentence  the 
defendant,  upon  ccmviction  of  murder  in  the 
first  degree,  to  life  Imprisonment  instead  of  to 
death.  As  we  have  before  said,  they  were 
not  properly  Interested  In  the  penalty  which 
could  be  Imposed  by  the  court.  That  was  a 
question  which  the  law  decided  without  their 
tid. 

We  think  there  was  no  substantial  harm  or 
any  harm  done  to  the  defendant  by  the  al- 
leged misconduct  of  the  bailiff  in  this  case. 

An  energetic  argument  is  made  by  the  at- 
torney tor  the  appellant  In  this  case  to  the 
effect  that  the  court  erred  in  compelling  the 


defendant  to  proceed  to  trial  with  a  Jury 
which  had  been  partially  examined  during  th« 
absei^e  of  the  defendant  This  would.  In- 
deed,' be  a  serious  question  If  it  were  proper- 
ly before  this  court  The  afildavit  of  Attor- 
ney Wlnstock  Is  to  that  effect,  but  this  is  an 
affidavit  that  is  made  outside  of  the  state- 
ment of  facts,  and  after  the  settlement  of  the 
statement  of  facts,  and  some  seven  months 
after  the  trial  of  this  cause;  and  this  sort 
of  extraneous  testimony  cannot  be  admitted 
to  contradict  the  recced,  and  there  Is  nothing 
in  the  record  to  show  that  the  prisoner  was 
absent  during  the  examination  of  the  Jury. 

It  is  again  urged  that  the  court  erred  in  al- 
lowing the  names  of  certain  witnesses  to  be 
indorsed  upon  the  Information  shortly  before 
the  trial.  We  think  this  was  a  matter  in  the 
discretion  of  the  court  and  that  under  the 
circumstances  as  shown  by  the  record,  the 
discretion  was  not  abused. 

Several  errors  are  predicated  upon  the  In- 
structions given  by  the  court,  and  upon  the 
refusal  of  the  court  to  give  certain  Instruc- 
tions asked  by  the  defendant  To  those  in- 
structions asked  by  defendant  in  regard  to  in- 
toxication, or  conditions  of  mind  brought 
about  by  intoxication,  being  a  defense  to 
crime,  we  think  it  is  hai-dly  worth  while  to 
revert  The  law,  for  reasons  which  are  bo 
manifest  and  which  have  been  so  often  ex- 
pressed that  a  repetition  of  them  here  would 
be  useless,  is  well  settled  that  intoxication  is 
not  a  defense  to  a  charge  of  crime.  The 
court  properly  instructed  the  Jury  on  this  sub- 
ject, and  the  instructions  which  were  asked 
for  by  the  defendant  were  either  not  pertinent 
under  the  testimony  or  were  not  the  law. 

One   instruction   In   regard   to   the   cooling 
time,  which  was  asked  by  the  defendant  and 
refused  by  the  court,  was  as  follows:    "The 
Jury  are  Instructed  tliat  considering  the  ques- 
tion as  to  whether  or  not-  the  defendant  had 
time  to  cool  his  passions  between  the  quarrel 
and  the  killing,  they  must  take  into  consider- 
ation the  mental  power,  habits,  chrcnmstan- 
ces,  and  situation  in  which  the  defendant  was 
at  the  time;  and  the  jury  must  believe  beyond 
a  reasonable  doiibt  that  the  defendant,  under 
the  circumstances,  did  cool  his  passions  be- 
fore tbey  can  find  him  guilty  of  mtu-der  In 
the  firet  degree."     It  Is  strongly  insisted  by 
the  appellant  that  the  court  erred  in  refusing 
this  Instruction.     We  cannot  agree  with  this 
contention.     It  is  not  the  question  of  whether 
or  not  the  defendant  did  cool  his  passions 
that  the  Jury  is  to  consid^ ,  and  which  Is  the 
logic  of  this  instruction,  but  the  question  Is 
whether,  under  the  circumstances,  he  had 
time  to  cool  his  passions;  for.  If  a  reasonable 
time  for  cooling  the  ijasslons  has  occurred, 
the  defendant  cannot  rely  upon  the  fact  that 
his  passions,  as  a  matter  of  fact,  did  not  cool. 

We  do  not  think  there  was  any  prejudicial 
error  Incurred  by  the  defendant  from  the  fact 
that  the  testimony  tending  to  Impeach  Chap- 
man  was  excluded.     In  the   first  place,    we 
do  not  think  that  the  testimony  was  proper- 
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!y  offered;  and,  In  the  second  place,  the  Jury 
would.  In  all  human  probability, '  have  come 
to  the  same  conclusion  without  the  testimony 
of  Chapman,  as  the  main  facts  in  the  case 
were  testified  to  by  so  many  other  witnesses. 

We  thinlf  the  court  properly  overruled  the 
motion  for  a  new  trial  on  the  ground  of  new- 
ly-discovered evidence,  as  such  evidence  was 
purely  cumulative,  and  was  not  of  a  cliaracter 
to  be  distinguished  from  the  ordinary  cumula- 
tive evidence. 

It  Is  earnestly  contended  by  the  appellant 
that  the  testimony  in  this  case  conclusively 
shows  that  the  defendant  should  not  have 
been  convicted  of  murder  In  the  first  degree, 
and  this  is  a  question  which  has  given  the 
court  more  trouble  than  all  the  technical  ques- 
tions which  have  been  raised  In  the  case. 
The  facts  conclusively  proven  are  that  the 
defendant  was  a  colored  boyy  of  weak  phys- 
ical structure,  and  possibly  of  no  very  great 
strength  of  mind,  who  was  engaged  as  a 
miner  In  the  coal  mines  of  the  Oregon  Im- 
provement Company,  at  Franlilin,  King  coun- 
ty. Wash.,  and  William  Russell,  a  large,  pow- 
erful man,  of  some  200  pounds  weight, 
roomed  with  this  boy;  that  the  day  upon 
which  the  killing  occurred  was  pay  day  In 
the  mines;  that  these  two  men.  In  company 
with  most  of  the  other  miners,  had  congregat- 
ed at  the  company's  saloon,  as  was  the  cus- 
tom of  the  miners,  to  spend  their  wages  and 
dethrone  their  reason  by  drinking  whisky. 
Russell,  as  Is  shown  by  the  testimony,  was, 
In  common  parlance,  a  bully,  and  an  over- 
bearing, brutal  man.  On  that  day  he  had  left 
his  pistol  on  the  table  In  their  room,  and 
Holmes  had  taken  it  with  him  to  the  saloon, 
and  had  given  It  to  another  boy,  named  Evan 
John,  and  told  him  to  take  It  home.  Russell 
accused  the  defendant  of  stealing  his  pistol, 
which  the  defendant  denied,  telling  him  that 
he  could  search  hln!i.  Search  was  made,  and 
the  pistol  was  not  discovered  on  the  person 
of  defendant.  Russell  then.  In  a  most  brutal 
and  cowardly  manner,  assaulted  the  boy,  slap- 
ping him  with  his  heavy  hands,  first  on  one 
side  of  the  face,  and  then  on  the  other.  The 
testimony  show^s  that  he  rather  gloried  in  be- 
ing a  mfHan,  said  that  he  did  not  care  for 
death,  and  that  he  calculated  to  have  a  nig- 
ger before  the  day  was  over.  As  soon  as 
he  was  released  from  the  hands  of  Russell, 
the  defendant  Immediately  started  to  over- 
take the  boy  who  had  the  pistol.  He  over- 
took bim,  and  asked  for  and  obtained  the  pis- 
tol; then  returned  to  the  saloon,  and,  without 
any  warning,  deliberately  fired  at  Russell, 
who  evidently  did  not  see  him  as  he  ap- 
proached. The  first  shot  failed  to  take  effect; 
whereupon  Russell,  turning,  jumi)ed  towards 
the  defendant,  who  fircl  again,  striking  him 
In  the  forehead.  Russell  then  fell,  and  im- 
mediately expired.  The  time  elapsing  be- 
tween the  assault  upon  the  defendant  and  his 
return  Is  variously  estimated  by  the  witness- 
es at  from  10  to  20  minutes.  Much  excite- 
ment naturally  prevailed,  so  that  It  Is  dI£B- 


cuH  to  fix  the  time  with  any  definltencss; 
but,  from  the  distance  the  defendant  went  to 
get  the  revolver,  we  conclude  it  was  some- 
thing like  10  or  15  minutea  This  is  a  hard 
case,  and  the  condition  of  the  defendant  Is 
touching;  and  whether  or  not.  If  this  court 
had  sat  as  Jurors  In  the  case,  under  the  tes- 
timony, they  would  have  felt  Justified  In  re- 
turning a  verdict  of  murder  In  the  first  de- 
gree. Is  questionable.  But  that  matter  hav- 
ing been  submitted  to  the  Jury  upon  what  we 
deem  proper  Instructions,  and  It  being  a  close 
question  under  the  facts  as  shown  by  the  rec- 
ord, we  do  not  feel  Justified  In  disturbing  the 
verdict  rendered.  There  Is  therefore  nothing 
left  for  this  court  to  do  but  to  affirm  the  Judg- 
ment, and  it  is  so  ordered. 

HOTT,  C.  J.,  and  ANDERS.  SCOTT,  and 
GORDON,  ^J.,  concur. 


(12  Wash.  149) 
WILSON  et  al.  v.  WALDRON. 
(Supreme  Court  of  Washington.    June  20, 1895.) 
Account  Stated — Pleading   akd   Pkoop — Evi- 
dence—New TuiAL— Surp'bise— Nbwlt- 
Discovered  Evidesce. 

1.  To  recover  on  an  account  as  one  stated, 
plaintiff  must  declare  on  it  as  such,  and,  having 
merely  alleged  an  indebtedness  on  an  account 
for  merchandise  sold  and  delivered,  he  can- 
not on  the  trial,  without  an  amendment,  substi- 
tute a  cause  of  action  founded  on  an  account 
stated,  and  thereby  exclude  evidence  to  disproT» 
the  sale  and  delivery. 

2.  In  an  action  for  merchandise  sold  and 
delivered,  the  question  whether  defendant  told 
plaintiff  he  was  going  to  sell  out  is  immaterial, 
and  therefore  properly  excluded,  as  he  was  un- 
der no  obligation  to  tell  him. 

3.  Plaintiff  is  not  "surprised"  by  evidence 
consistent  with  the  defense,  disclosed  by  the 
answer  tiled  months  before  the  trial,  within  the 
statute  allowing  new  trial  for  "surprise  which 
ordinary  prudenc"  could  not  have  guarded 
against" 

4.  To  entitle  one  to  a  new  trial  for  newly- 
discovered  evidence,  sufficient  reason  must  be 
shown  for  not  having- secured  the  testimony  on 
the  trial. 

Appeal  from  superior  court,  Chehalls  coun- 
ty; Mason  Irwin,  Judge. 

Action  by  Milton  H.  Wilson  and  another, 
jMrtnors  as  Wilson  Bros.,  against  R.  P.  Wal- 
drun.  Judgment  for  defendant  Plaintiffs 
appeal.    Aflirmed. 

T.  D.  Scofleld,  for  appellants.  U.  3.  Coch- 
ran,  for  respondent 

GORDON,  J.  We  cannot  agree  with  appel- 
lants' contention  that  this  action  Is  upon 
an  account  stated.  The  complaint  alleges  an 
indebtedness  upon  an  account  for  merchan- 
dise sold  and  delivered  between  certain  dates, 
and  sets  out  the  items,  but  nowhere  alleges 
any  accounting.  The  original  transactions 
were  still  open  for  proofs,  and  the  court 
committed  no  error  In  failing  to  charge  the 
Jury  that  respondent  was  chopped  from  de- 
nying that  he  ever  ordered  or  received  the 
goods.    To  enable  one  to  recover  upon  an  ae- 
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count  stated  he  must  declare  upon  it  as  such. 
Machine  Co.  v.  Wilson,  39  Minn.  467,  40  N. 
W.  571.  It  was  not  the  right  of  appellants, 
without  amendment,  to  substitute  upon  the 
trial,  for  the  cause  of  action  set  out  in  the 
complaint,  one  founded  upon  an  account  stat- 
ed, and  thereby  exclude  evidence  tending  to 
disprove  the  sale  and  delivery  of  the  goods. 

We  think  the  court  committed  no  error  In 
sustaining  an  objection  to  the  following  ques- 
tion, asked  respondent  on  cross-examination, 
viz.;  "Did  you  notify  the  plaintiffs  that  you 
had  sold  out?"  No  obligation  rested  upon 
him  to. do  so,  and  whether  he  did  or  not  was 
wholly  immaterial.  The  charge  of -the  court 
was  sufficiently  comprehensive  to  embrace 
all  of  the  issues  raised  by  the  pleadings,  and 
If  counsel  desired  special  instructions  adapted 
to  pai-ticular  phases  of  the  case  as  presented 
by  the  evidence  he  should  have  submitted 
requests  therefor.  This  he  failed  to  do.  We 
have  examined  the  record  and  find  that  the 
verdict  is  not  without  evidence  to  support  it. 
Its  sufHcioncy,  therefore,  became  a  question 
for  the  jury,  under  proper  instructions  from 
ilie  court,  which,  as  has  been  said,  were  given. 

Nor  did  the  court  err  in  denying  appellants' 
motion  for  a  new  trial  upon  the  ground  of 
surprise  and  newly-discovered  evidence.  In 
support  of  such  motion  appellants  filed  cer- 
tain affidavits  and  exhibits,  which  have  been 
brought  up  in  the  record,  and  received  our 
consideration.  In  one  of  such  affidavits  the 
learned  counsel  for  appellants  states  that  be 
was  "surprised  by  the  testimony  given  on 
said  trial  by  the  defendant,  Waldron,  where- 
in said  Waldron  swore  that  he  never  ordered 
the  goods  described  In  the  plaintiffs'  bill  of 
account;  that  be  never  authorized  any  one 
to  order  said  goods,  and  never  received  said 
goods."  Such  testimony  was  entirely  consist- 
ent and  Imrmonlzed  with  respondent's  de- 
fense, as  disclosed  by  his  answer  in  the  ca8& 
Issue  was  joined  in  this  cause  in  June,  1893; 
the  trial  did  not  occur  tmtil  late  in  Feb- 
ruary, 1894;  and  we  think  that  in  contempla- 
tion of  law  appellants  could  not  have  been 
suri>rised  by  this  testimony,  within  the  mean- 
ing of  the  statute  which  permits  a  new  trial 
to  be  granted  "for  accident  or  surprise  which 
ordinary  phidence  could  not  have  guarded 
against." 

Nor  do  we  think  the  "newly-discovered  evi- 
dence" sufficient  to  have  warranted  the  low- 
er court  In  granting  a  new  trial:  First.  Be- 
cause the  affidavit  of  Hennessy  does  not  show 
that  he  was  In  the  employ  of  respondent  at^ 
any  time  during  the  period  embraced  within 
the  account  as  declared  upon  by  plaintiffs. 
Tliat  lie  had,  during  the  year  1891  and  in 
1892,  been  in  the  employ  of  respondent  was 
In  no  wise  material,  unless  he  was  employed 
by  respondent  at  the  time  the  account  was 
incurred.  This  does  not  necessarily  or  rea- 
sonably appear  from  his  affidavit.  Secondly. 
If  material,  appellants  had  ample  time  to. 
and  by  the  exercise  of  due  diligence  we  are 
bound  to  presume  could,  have  secured  this 


testimony  upon  the  trial.  At  least,  the  rec- 
ord affords  no  sufficient  reason  for  their  fail- 
ure BO  to  do. 

We  are  unable  to  discover  any  substantial 
error  in  the  record,  and  feel  that  we  would 
be  unwarranted  In  disturbing  the  verdict  of 
the  jury  in  the  cause.  The  Judgment  appeal- 
ed from  is  affirmed. 

SCOTT,  ANDERS,  and  DUNBAR,  JJ.,  con- 
cur. 


(12  Wash.  103) 
CLOUD  V.  LAWRENCE,  Mayor,  et  al. 
(Supreme  Court  of  Washington.     June  22, 
1895.) 

IVIUNICIPAL  WaRBAKTS — VaLIDITT — MANDAMUS  TO 

Compel  Patmbnt — Monbt  Loaned. 

1.  Where,  on  appeal  in  an  action  against  a 
city  to  recover  on  warrants  issued  to  plaintiff, 
it  was  adjudged  that  such  action  would  not  lie, 
because  plaintiff  already  had  the  dty's  evidences 
of  indebtedness,  the  city  is  preclnded,  in  subse- 
quent proceedings,  from  denying  that  the  war- 
rants aie  regular  in  form. 

2.  Defendant  city,  being  without  fnnds  at 
the  time  of  its  incor^ration  with  which  to  meet 
current  expenses  issaed  its  obligations  for 
services  and  supplies,  and,  by  verbal  agreement 
with  the  relator,  such  obligations  were  taken 
up  by  him  and  discharged,  the  city  issuing  war- 
rants to  relator  for  the  money  so  advanced.  Aft- 
er some  payments  had  been  made  on  such  war- 
rants, an  ordinance  was  passed  providing  that 
all  moneys  thereafter  coming  into  the  treasury 
should  be  applied  on  relator's  warrants  till  they 
should  be  discharged,  but  after  a  few  more  pay- 
ments thereon  further  payment  was  refused, 
though  money  was  thereafter  paid  into  the 
treasury  and  applied  on  warrants  issned  after 
those  held  by  relator.  Held,  that  mandamtis 
would  lie  to  compel  the  dty  to  pay  relator's  war- 
rants. 

Appeal  from  superior  court,  Whatcom  coun- 
ty; .Tohn  R.  Winn,  Judge. 

Mandamus  by  J.  A.  Cloud  against  Phil  A. 
Lawrence,  mayor  of  the  town  of  Sumas,  and 
others.  From  a  judgment  for  relator,  de- 
fendants appeal.    Affirmed. 

Chambers  &  Lambert,  for  appellanta.  J.  T. 
Ronald,  for  respondent 

SCOTT,  J.  This  was  a  proceeding  In  man- 
damus, brought  against  the  town  council  and 
town  treasurer  of  the  tovn  of  Sumas,  to  com- 
pel the  levying  of  a  tax  for  the  purpose  of 
raising  money  to  pay,  and  to  compel  pay- 
ment of,  two  certain  warrants  theretofore  is- 
sued by  the  town  to  the  relator.  These  war- 
rants contained  no  statement  as  to  the  pur- 
pose for  which  they  were  issued,  but  were 
otherwise  regular  In  form.  Prior  to  the  pres- 
ent proceeding  an  action  had  been  brought 
by  the  relator  against  the  town  to  recover 
upon  these  warrants.  Judgment  was  obtain- 
ed by  the  plaintiff,  and  the  town  appealed 
therefrom.  The  judgment  was  reversed  on 
the  ground  that  such  an  action  would  not  He, 
the  remedy  being  by  mandamus.  Cloud  v. 
Town  of  Sumas,  9  Wash.  399,  37  Pac.  305. 
Upon  this  last  hearing  the  relator  was  again 
successful,  and  this  appeal  has  been  taken. 
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Appellants'  main  contention  Is  that  the 
warrants  are  void  In  consequence  of  not  con- 
taining a  statement  of  the  purpose  for  which 
they  were  issued,  bnt  we  think  they  are  pre- 
dnded  from  raising  this  point  It  was  In- 
sisted Is  the  other  cause  that  the  plaintiff 
could  not  bring  an  action  on  the  warrants 
to  recover  a  Judgment  against  the  city,  on 
the  ground  that  be  already  had  the  city's 
evidences  of  Indebtedness.  This  objection 
was  sustained,  and  the  effect  of  It  was  to  de- 
cide, for  the  purposes  of  this  case,  that  the 
warrants  were  regular  in  form.  In  fact,  it 
was  so  stated  In  the  opinion  rendered.  The 
point  in  question  was  not  raised  at  said 
hearing.  If  it  had  been  then  made  to  appear 
that  the  warrants  were  invalid  upon  their  face, 
and  were  not  presumably  entitled  to  pay- 
ment, the  case  would  have  been  decided  oth- 
erwlse^ 

It  Is  further  contended  that  the  claims  up- 
on which  these  warrants  were  based,  and  for 
which  they  were  issued,  had  never  been  pre- 
sented to  the  town  council,  and  also  that 
they  represented  a  loan  of  money,  and  that 
the  council  had  no  authority  to  borrow  mon- 
ey. It  was  stipulated  at  the  hearing  that  the 
evidence  introduced  In  the  former  case  should 
be  considered  as  the  evidence  In  this  case, 
and  a  somewhat  fuller  statement  of  the  facts 
than  was  made  In  the  other  decision  may  be 
desirable.  The  town  of  Sumas  was  lncor> 
porated  as  a  town  of  the  fourth  class  In  July, 
1891,  and  during  the  month  of  August  there- 
after, being  without  funds  to  meet  the  coi^ 
porate  current  expenses,  or  for  making  cer- 
tain public  Improvements,— It  being  desirous 
of  paying  cash  therefor  when  made,— the 
council  passed  a  resolution  to  borrow  so 
much  money  as  might  be  necessary  for  that 
purpose;  and,  In  pursuance  thereof,  entered 
into  a  verbal  agreement  with  the  relator, 
whereby  It  was  agreed  that  relator  should 
advance  to  the  town,  from  time  to  time  as 
requested,  such  sum  or  sums  as  might  be  re- 
quired, not  exceeding  $5,000,  to  meet  the  cur- 
rent expenses  and  the  cost  of  the  contemplat- 
ed improvements,  until  the  collection  by  the 
town  of  the  next  taxes,  from  which  he  was 
to  be  repaid.  The  moneys  In  question  were 
advanced  by  the  relator  In  pursuance  of  this 
agreement,  and  were  placed  to  the  credit  of 
the  town  in  the  relator's  bank,  and  the  war- 
i-ants  were  Issued  therefor.  The  amount  ao 
deposited  to  the  credit  of  the  town  was  there- 
after paid  out  by  the  relator  to  various  per- 
sons, to  whom  the  town  authoritieB  directed 
It  to  be  paid,  in  payment  of  the  current  ex- 
penses of  the  town,  and  for  making  public 
Improvements.  Payments  were  made  on  the 
warrants  Issued  to  the  relator  from  time  to 
time  nntll  the  14th  day  of  December,  1891, 
when,  some  question  having  arisen  as  to 
whether  or  not  the  treasurer  was  paying 
the  warrants  fast  enoogb,  the  conncll  order- 
ed him  to  pay  tbeae  warrants  oat  ot  the  first 
moneys  coming  Into  his  possession.  On  the 
Mh  day  of  January,  18S2,  the  town,  through 


Its  mayor  and  common  eovncQ,  enacted  an 
ordinance  providing  that  from  and  after  the 
passage  thereof,  and  until  such  date  as  th<> 
Indebtedness  of  .the  town  to  Ihe  relator,  as 
evidenced  by  the  warrants  aforesaid,  should 
be  discharged,  all  moneys  paid  Into  the 
town  treasury  should  be  paid  upon  said  war- 
rants; and  payments  were  made  thereafter 
until  July,  1892,  since  which  time  no  paymoita 
have  been  made,  and  payment  has  been  refus- 
ed, and  it  appears  that  moneys  have  regularly 
come  Into  the  treasury  since  then,  and  have 
been  applied  upon  warrants  drawn  upon  the 
same  fund  these  warrants  were  Issued,  upon, 
and  subsequent  thereto.  We  think  enough 
appears  to  show  a  sufficient  presentment  and 
allowance  of  the  claims  for  which  the  war- 
rants were  issued,  and  that  the  proceeding 
was  not  so  much  a  loaning  of  money  as  it 
was  a  contract  to  pay  certain  debts  of  the 
town.  At  the  time  of  Its  organization  the 
town  had  no  funds,  and  a  right  to  Incnr  In- 
debtedness was  necessary  to  Its  corporate  ex- 
istence. It  did  Inciu:  Indebtedness,  and  U> 
sued  its  obligations  to  the  respective  parties 
with  whom  it  contracted  for  services  and  ma- 
terials. These  obligations  were  taken  up  and 
discharged  by  the  relator.  They  might  have 
been  preserved  in  their  original  form,  and, 
if  so,  would  have  constituted  a  valid  claim 
against  the  town;  but.  In  pursuance  of  the 
arrangement  between  the  town  authorities 
and  the  relator,  they  were  not  so  preserved, 
but  ware  treated  as  canceled,  and  the  war- 
rants Issued  by  the  town  authorities  to  the 
relator,  which  are  In  controversy,  represent 
this  money,  which  went  to  pay  valid  Indebt- 
edness of  the  town.  We  are  of  the  opinion 
that  the  Judgment  of  the  court  was  right  tn 
the  premises,  and  it  Is  affirmed. 


HOYT,  O.  J.,  and  DTTNBAB,  ANDBBS, 
60BD0N,  JJ„  concur. 


cm  Cal.  i«) 

6KINNEB  ▼.  CITT  OF  SANTA  BOSA 

(No.  16,003.)! 

(Supreme  Court  of  California.    June  22,  1895.J 
Issns  Of  CiTT  BoMDs— V^unirr  — CkniPUARca 

WITH  NOTICB. 

To  raise  monev  by  the  issue  of  bonds, 
ft>r  the  purpose  of  building  waterworks,  n- 
spondent  city  passed  an  ordinance  calling  a 
■pecial  election,  and  describing  the  proposed 
bonds  as  "payable  in  gold  coin  or  lawful  money 
of  the  United  States/'  with  Interest  at  4  per 
^nt.,  payable  "annually,"  and  the  notice  of 
election,  which  oontained  a  descrlptton  of  the 
bonds  as  given  in  the  ordinance,  stated  that  sock 
bonds,  and  the  interest  thereon,  should  be  pay- 
able annnallv  at  the  office  of  the  city  treaanrer; 
and.  after  ue  election  was  had,  another  ordi- 
nance was  passed,  redting  all  previous  prooaed- 
ings,  and  prescribing  the  form  of  bonds  la  coa- 
formity  to  the  particnian  stated  In  the  notice  of 
election.  Being  unable  to  sell  the  bonds,  the 
latter  ordinance  was  rescinded,  and  Ordinaao* 
156  adopted,  making  the  bonds  payable  at  k 
New  York  bank,  "in  gold  coin  of  the  United 
States  *  *  *  of  the  present  standard  e( 
weight  and  fineness,"   with  iaterast  at  4  fe» 


1  Bebearing  denied. 
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cent,  "payable  Bemiannuallj,  in  like  gold  coin." 
HcM,  that  the  bonds  proposed  to  be  Issued  under 
Ordinance  156  would  be  declared  invalid,  when 
questioned  before  their  delivery  to  a  purchaser, 
as  conforming  neither  to  the  ordinance  of  sub- 
mission, nor  to  the  notice  of  election,  nor  to  the 
act  of  March  19,  1889.  as  amended  by  St.  1893, 
p.  61,  i  6,  providing  that  such  bonds  "shall  be 
payable  in  gold  coin  or  lawful  money  of  the 
United  States." 

In  bank.  Appeal  |rom  superior  court,  So- 
noma county;  B.  D.  Ham,  Judge. 

Appeal  by  W.  G.  Skinner,  a  taxpayer,  from 
a  judgment  afflrming  the  yalldlty  of  certain 
bonds  proiMsed  to  be  issued  by  the  city  of 
Santa  Rosa.    Reversed. 

Rog«8  &  Paterson,  A.  B.  Ware,  and  C.  S. 
Farqoar,  for  appellant.  J.  W.  Goodwin  and 
W.  P.  Ctowan,  for  respondent. 


PER  CURIAM.  The  controversy  herein 
was  submitted  to  the  superior  conn  upon  an 
agreed  case,  under  the  provisions  of  section 
1138  of  the  Code  of  ClvU  Procedure.  The  city 
of  Santa  Rosa,  desiring  to  constmct  a  system 
of  waterworks,  the  estimated  cost  of  which 
is  stated  at  $165,000,  proposed  to  caise  that 
sum  by  the  sale  of  the  bonds  of  the  city,  to 
be  issued  under  the  provisions  of  the  act  of 
1889  authorizing  the  ihcurrlng  of  indebtedness 
for  the  construction  of  waterworloi  and  other 
improvements.  St.  1889,  p.  399,  as  amended  by 
St  1891,  p.  94,  and  St.  1893,  p.  61.  The  sever- 
al ordinances  required  by  the  statute  were 
duly  passed  and  published,  the  notice  of  elec- 
tion given,  and  the  election  held,  at  which 
more  than  two-thirds  of  the  electors  voting 
thereat  voted  in  favor  of  the  Issuance  of  the 
bonds.  Ordinance  148,  calling  said  special 
election,  described  the  bonds  proposed  to  be 
Issued  as  serials  payable  in  gold  coin  or 
lawful  money  of  the  United  States  in  the 
manner  following:  "One-fortieth  part  of  the 
whole  amount  of  said  Indebtedness  so  In- 
curred, together  with  annual  interest  at  the 
rate  of  four  per  cent  per  annum  on  aU  impaid 
sums  thereof,  shall  be  payable  each  and  every 
year  on  a  day  in  each  year,  and  and  at  a 
place  to  be  fixed  by  the  common  council  of 
said  city,  until  the  whole  amount  of  said  in- 
debtedness shall  have  been  paid."  The  notice 
of  election  contained  the  foregoing  descrip- 
tion of  the  bonds  proposed  to  be  issued,  and 
in  addition  declared  as  follows:  "Each  bond 
shall  have  attached  thereto  a  separate  coupon 
for  the  Interest  for  every  year  that  such  bond 
has  to  run,  and  each  of  said  coupons  shall  be 
made  therein  payable,  and  shall  be  payable, 
at  the  office  of  the  city  treasurer  of  said  city 
of  Santa  Rosa,  on  the  first  Monday  of  Decem- 
ber of  the  year  for  the  Interest  whereof  it  is 
given.  Each  of  said  bonds  shall  therein  be 
made  payable,  and  shall  be  payable,  at  the  of- 
fice of  the  city  treasurer  in  the  city  of  Santa 
Rosa  on  the  first  Monday  In  December  of  each 
year."  The  notice  of  election  also  stated  the 
precise  amount  of  the  annual  tax  to  be  levied 
to  pay  the  annual  interest,  and  the  series  of 
bonds  falling   due  each  year,  thus:    "First 


Tear,  $10,725;  second  year,  ^0,560;"  and  so 
on  down  to  the  "fortieth  year,  ?4#90,— the  ag- 
gregate tax  levy  for  the  forty  years  being 
$300,300."  On  June  6,  1803,  after  the  result 
of  the  election  was  ascertained,  the  city  coun- 
cil adopted  Ordinance  No.  149,  which  recited 
all  the  previous  proceedings  and  prescribed 
the  form  of  the  bonds,  in  exact  conformity  to 
all  the  particulars  stated  in  the  notice  of 
election.  The  agreed  statement  th^  recites 
the  steps  taken  to  sell  said  bonds,  and  adds: 
"That  neither  said  legislative  body,  nor  said 
city,  nor  any  of  the  officers,  received  any  bids 
for  said  bonds  in  answer  to  the  notice  so  pub- 
lished; that  said  legislative  body  used  stren- 
uous efforts  to  sell  such  bonds,  but  was  un- 
able to  find  any  purchaser  therefor."  The 
'statement  then  recites  that,  in  view  of  the 
great  needs  of  the  city  for  a  system  of  water- 
woriiLS,  the  city  council,  on  November  17, 1894, 
passed  Ordinance  No.  156  rescinding  Or- 
dinance 149,  and  changing  the  form  of  the 
bonds  so'  as  to  make  them  iwyable  at  the 
Chemical  National  Bank  in  the  city  of  New 
York  "In  gold  coin  of  the  United  States  of 
America  of  the  present  standard  of  weight 
and  fineness,"  with  Interest  at  the  rate  of  4 
per  cent  per  annum,  "payable  semi-annually 
in  like  gold  coin."  The  bonds  in  this  new 
form  were  executed,  and  on  December  1,.  1894, 
Robert  Effey  (a  party  to  this  agreed  case)  bid 
for  said  bonds  their  face  value  in  United 
States  gold  coin,  and  the  dty  council,,  having 
accepted  his  bid,  were  about  to  deliver  the 
bonds  to  him,  when  W.  G.  Skinner,  describ- 
ing himself  as  a  taxpayer  of  said  city,  served 
upon  the  city  council  and  each  of  the  officers 
of  said  city  a  protest  against  the  sale  of  said 
bonds  to  Effey,  In  which  he  notified  them  that 
he  would  use  every  lawful  means  to  resist 
the  collection  of  any  tax  levied  for  their  pay- 
ment, and  that  he  would  apply  to  the  court 
for  an  injunction  to  restrain  the  collection  of 
a  tax  levied  on  October  6, 1894,  of  25  cents  on 
each  $100  to  pay  the  principal  and  Interest 
due  on  said  bonds  for  the  year  1894  and  the 
interest  due  June  1,  18G5.  The  dty  council 
thereupon  passed  a  resolution  directing  the 
city  attorney  to  take  immediate  steps  to  unite 
with  such  officers  and  persons  as  were  inter- 
ested in  submitting  an  agreed  case,  "so  as  to 
obtain  as  soon  as  possible  the  judicial  deter- 
mination of  said  question,  case,  and  contro- 
versy in  and  by  the  supreme  court  of  this 
state." 

,  The  f(H%golng  outline  of  the  statement,  as 
originally  prepared,  contains  all  of  it  that  is 
material.  It  closed  with  the  statement  that 
"the  foregoing  Is  a  full,  true,  and  correct 
statement  and  case,  containing  all  the  facts 
upon  which  the  controversy  depends,"  and 
signed  by  counsel  for  the  respective  parties, 
and  followed  by  the  affidavit  of  Skinner  to 
the  effect  that  the  controversy  is  real,  and 
the  proceedings  in  good  faith. 

The  contention  on  Skinner's  part,  as  ap- 
pears In  the  agreed  case,  Is:  (1)  That  the 
city  council  have  no  power  to  issue  the  bonds 
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In  tbe  form  prescribed  by  Ordinance  156. 
(2)  That  tbit  city  council  had  no  power  to 
levy  the  tax  of  23  cents  per  $100  on  October 
5,  1894,  tJie  bonds  then  authorized  under 
Ordinance  149  not  having  been  sold.  (3) 
That  Ordinance  153,  authorizing  the  city 
marshal  to  collect  delinquent  taxes  by  sale 
of  the  property,  Is  invalid  because  In  con- 
flict with  the  city  charter  which  makes  It  the 
duty  of  the  city  attorney  to  collect  them  by 
suit,  the  marshal  having  advertised  his  proi)- 
erty  for  sale  on  December  17th.  Certain 
amendments  were  afterwards  made  to  the 
statement,  viz. :  That  the  said  tax  levy  of  25 
cents,  together  with  other  city  taxes  levied 
for  the  current  year,  do  not  exceed  1  per 
cent  of  the  assessed  valuation,  and  are  less 
than  the  limit  fixed  by  law;  that  Skinner 
had  tendered  all  other  taxes;  that  there  had 
been  a  sufficient  amount  of  said  25-cent  tax 
voluntarily  paid  Into  the  city  treasury  to 
meet  the  semiannual  Interest  accruing  prior 
to  the  next  annual  tax  levy;  and  "that  at  tlie 
time  of  the  levy  of  said  twenty-five  cent  tax 
an  ofCer  to  purchase  for  the  face  value  there- 
of, In  United  States  gold  coin,  said  bonds  to 
be  issued  under  Ordinance  No.  140,  had  been 
presented  to  said  common  •council,  which 
offer  was  thereafter  withdrawn."  Judgment 
was  rendered  that  bonds  issued  under  Ordi- 
nance 156  would  be  valid,  and  also  affirming 
the  validity  of  said  23-cent  tax,  and  from 
this  judgment  said  Skinner  appeals. 

The  question.  "Are  tbe  bonds  which  the 
city  council  intended  to  issue  valid  in  the 
form  proposed?"  must  be  answered  in  the 
negative. 

No  question  is  made  as  to  the  regularity  of 
the  proceedings  up  to  and  Including  Ordi- 
nance No.  149;  nor  that  bonds  Issued  under 
that  ordinance  and  in  the  form  therein  pre- 
scribed would  have  been  valid,  but  the  bonds 
proposed  to  be  issued  under  Ordinance  160 
do  not  conform  to  the  ordinance  calling  the 
election,  nor  to  important  particulars  speci- 
fied In  the  notice  of  election,  and  in  one  of 
these  particulars  they  do  not  conform  to  the 
statute  under  which  it  is  proposed  to  issue 
them. 

The  ordinance  calling  an  election  and  the 
notice  of  election  each  provided  that  the 
bonds  to  be  issued,  if  the  qualified  voters 
should  authorize  their  issue,  should  bear  in- 
terest at  tlie  rate  of  4  per  cent,  per  annum, 
and  the  principal  and  'interest  should  be  pay- 
able "in  gold  coin  or  lawful  money  of  the 
United  States,"  and  the  notice  of  election 
specified,  in  addition,  that  the  bonds,  as  well 
as  the  interest,  should  be  payable  at  the  city 
treasury.  The  statute  under  wiiich  said 
bonds  were  proposed  to  be  issued  is  the  act 
approved  March  19,  1889  (St  1889,  p.  390). 
and  the  amendments  thereof  hereafter  no- 
ticed. By  section  2  of  said  act,  as  amended 
in  1891  (St  1891,  p.  94),  it  is  provided,  among 
other  things,  as  follows:  "The  ordinance 
calling  such  special  election  shall  recite  the 
objects  and  purposes  for  which  the  indebt- 


edness is  proposed  to  be  Incurred,  the  esti- 
mated cost  of  the  proposed  public  improve- 
ment, and  that  the  bonds  of  the  municipality 
shall  Issue  for  the  payment  of  the  cost  of 
such  Improvement  as  in  such  ordinance  set 
forth,  if  the  proposition  be  accepted  by  the 
qualified  votera  as  hereinafter  provided." 
Section  3  of  said  act  (St  1889,  p.  400)  pro- 
vides for  the  publlcatlop  of  said  ordinance 
calling  such  election,  and  that  after  such 
publication  there  shall  be  published,  not  less 
than  two  weeks,  "a  notice  of  such  special 
election,  the  purpose'  for  which  the  indebt- 
edness is  to  be  incurred,  the  number  and 
character  of  the  bonds  to  be  Issued,  .the  rate 
of  interest  to  be  paid,  and  the  amount  of  the 
tax  levy  to  be  made  for  the  payment  there- 
of." By  section  6  of  said  act,  as  amended 
Mareh  1,  1893  (St  1803,  p.  61),  it  is  provided, 
among  other  things,  that  such  bonds  "shall 
be  payable  In  gold  coin  or  lawful  money  of 
the  United  States."  Section  7  (St  1889,  p. 
401)  provides:  "The  legislative  branch  of 
any  city,  town  or  municipal  corporation  Is- 
suing bonds  under  the  authority  of  this  act 
shall  have  the  right  to  determine  the  rate  of 
interest  such  bonds  shall  bear;  provided, 
that  in  no  case  shall  it  exceed  seven  per  cent 
per  annum,  and  to  nanie  the  date  and  place 
where  such  bonds  and  Interest  shall  be  paid; 
provided,  that  the  place  of  payment  shall  be 
either  at  the  office  of  the  treasurer  of  the 
municipality,  or  at  some  designated  bank  in 
San  Francisco,  Chicago,  New  York  or  Bos- 
ton.   •    •    •" 

From  this  review  of  the  statute  it  will  be 
seen  that  the  rate  of  interest  the  bonds  shall 
bear,  and  the  amount  of  the  tax'  levy  to  be 
made  for  the  payment  thereof,  are  expressly 
required  to  be  stated  in  the  "notice  of  elec- 
tion," while  the  place  of  payment  and  the 
kind  of  money  in  which  they  are  to  be  paid 
are  not.  The  ordinance  calling  tbe  election 
and  the  notice  of  election  fixed  tbe  rate  of  in- 
terest at  4  per  cent,  payable  annually,  while 
Ordinance  156,  under  which  the  bonds  in  con- 
troversy are  proposed  to  be  Issued,  fixes  the 
rate  at  4  per  cent.,  payable  semiannually. 
It  Is  contended  by  respondents,  If  we  cor- 
rectly undei-stand  them,  that  as  section  7  of 
tbe  act  above  cited  leaves  the  determination 
of  the  rate  of  interest  to  the  common  coun- 
cU,  and  as  by  section  6  It  Is  provided  that  In- 
terest may  be  payable  annually  or  semian- 
nually, making  tbe  Interest  payable  semian- 
nually instead  of  annually  .  a  "mere  matter 
of  detail,  to  be  arranged  between  the  buyer 
and  the  city,  and,  being  confided  to  the  dis- 
cretion of  the  council,  it  was  not  within  tbeir 
domain  to  limit  or  circumscribe  that  discre- 
tion in  any  way,  but  that  it  was  their  duty 
to  use  their  best  judgment  when  they  were 
called  upon  to  act"  That  the  payment  of  In- 
terest semiannually  increases  the  rate  Is  ob- 
vious. If  It  did  not,  purchasers  would  not  be 
likely  to  insist  ujwn  it  It  therefore  becomes 
part  of  the  rate,  and,  while  the  council  are 
authorized  to  fix  the  rate,  the  rate  of  Inter- 
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est,  as  well  as  the  main  question  of  incurring 
tlie  Indebtedness  for  the  purposes  specified,  is 
required  to  be  submitted  to  the  voters.  The 
maximum  rate  authorized  by  the  statute  is 
the  legal  rate  of  interest  allowed  in  this  state, 
which  is  now  7  per  cent  Putting  an  ex- 
treme case,  It  will  not  be  contended  that  if 
the  proposition  submitted  to  the  voters  at 
such  election  specified  the  rate  to  be  paid  at 
2  per  cent.,  the  common  council  might,  in 
their  discretion.  Issue  bonds  bearing  7  per 
cent  But  if  the  common  council  can  depart 
at  all  from  the  rate  of  interest  submitted  to 
the  voters,  no  limit,  save  the  rate  fixed  by 
the  statute,  can  define  their  power.  Ck)unsel 
for  respondent  cite  the  case  of  Yesler  v.  City 
of  SeatUe,  1  Wash.  St.  308,  25  Pac.  1014,  and 
quote  four  or  five  pages  therefrom.  In  that 
case  the  ordinance  of  submission  fixed  the 
rate  of  interest  at  5  per  cent.  So  far  as  the 
rate  of  interest  is  concerned,  that  case  Is  not 
in  point,  inasmuch  as  the  statute  there  did  not 
require  the  rate  to  be  stated  in  the  ordinance 
of  submission  or  notice  of  election.  In  that 
case,  however,  other  particulars  not  required 
to  be  stated  in  the  ordinance  of  submission 
were  specified,  and  some  of  them  were  con- 
ditions not  named  in  the  statute.  As  to  these 
particulars,  which  were  not  required  to  be 
submitted  to  the  voters,  the  case  supports  re- 
8i)ondeut's  contention,  and  is  In  point  so  far 
as  the  place  of  payment  is  concerned.  The 
argument  upon  which  that  decision  rests  is 
that  the  legislature  delegated  to  the  common 
council,  the  murllclpal  legislature,  with  the 
assent  of  Its  constituents,  the  power  to  con- 
ti"act  the  indebtedness,  "It  being  the  sole  Judge 
of  the  proper  method,  whether  by  bonds  or 
warrants  or  open  account,  confidence  being 
reposed  In  the  wisdom  and  hoaor  of  its  mera- 
bei-s  that  they  will  act  for  the  best  Interest 
of  the  community.  Nor  does  the  law  permit 
the  council  of  a  city  to  delegate  to  the  popu- 
lar vote  the  determination  of  any  matter  be- 
fore it,  unless  the  right  to  so  delegate  it  has 
been  expressly  conferred  or  enjoined  by  stat- 
ute*. •  •  •  Therefore  we  conclude  that  the 
council  could  lawfully  submit  to  vote  only 
those  matters  directed  to  be  submitted  by  its 
superior  authority,— the  legislature."  We  can- 
not assent  to  the  conclusion  reached  by  the 
learned  Justice  who  wrote  the  opiuiou,  nor  to 
the  argument  by  which  it  Is  reached.  The 
opinion  concedes  that  under  the  constitution 
and  laws  of  the  state  no  indebtedness  can  be 
incurred  beyond  a  certain  limit,,  without  au- 
thority expressed  at  an  election  duly  held  for 
that  purpose;  so  that  the  real  question  to  be, 
determined  la,  has  that  assent  been  given? 
It  is  quite  true  that  In  that  case,  as  In  this, 
particulars  were  Inserted  In  the  submission 
which  the  statute  did  not  require  to  be  sub- 
mitted; but  these  particulars  having  been 
submitted,  the  vote  authorizing  the  indebted- 
ness to  be  incurred  Imports  the  particulars 
named  as  the  conditions  upon  which  that  as- 
sent has  been  given,  and  hence  no  one  can  say 
that,  without  these  favorable  conditions,  the 


result  of  the  election  would  have  anthorlzed 
the  indebtedness  to  be  incurred.  The  rate 
of  Interest,  the  place  of  payment,  the  kind 
of  money  In  which  payment  must  be  made, 
would  Influence  any  business  man  in  deter- 
mining whether  he  should  Incur  a  personal 
debt,  and  must  do  so  when  he  Is  called  upon 
as  a  voter  to  determine  whether  he  will  fa- 
vor bis  municipality's  Incurring  a  debt,  for 
the  payment  of  which,  In  common  with  oth- 
ers, his  property  is  liable  to  taxation.  He 
might  readily  consent,  upon  very  favorable 
terms  being  offered  or  proposed,  and  strenu- 
ously oppose  it  if  the  terms  were  unfavorable 
or  were  uncertain.  If  the  terms  and  condi- 
tions submitted  to  the  electors  may  be  de- 
parted from,  and  such  election  held  to  author- 
ize the  Issuance  of  bonds  under  other  terms 
and  conditions,  a  door  will  be  opened  author- 
izing the  common  council  to  submit  a  propo-^ 
sition  so  favorable  as  to  secure  beyond  ques- 
tion a  favorable  vote,  and  then  change  the 
conditions  as  to  rate  of  Interest  and  otherwise, 
even  without  any  fraudulent  purpose  or  In- 
tent, so  that.  If  again  submitted,  an  nver- 
whelming  defeat  would  result  The  logical 
inference  from  the  case  above  cited  is,  how- 
ever, that,  as  to  all  matters  required  to  be 
submitted,  such  submission  measui-es  the  au- 
thority of  the  common  council.  The  case  of 
Moore  V.  City  of  WaUa  Walla  (0.  G.,  D. 
Wash.)  60  Fed.  961,  so  far  as  the  above  ques- 
tions are  concerned,  follows  the  decisions  of 
the  state  court,  which  are  of  binding  force  in 
the  federal  court,  and  is  therefore  not  an  In- 
dependent authority,  and  lends  no  weight  to 
Yesler  v.  City  of  Seattle,  supra,  which  It  cites. 
What  has  been  said  applies  as  well  to  the 
place  of  payment  and  the  exact  statement  ot 
the  amount  to  be  levied  each  year  of  the  40 
years,  as  to  the  Interest,  so  far  as  Its  Influ- 
ence upon  the  vote  is  concerned. 

Upon  the  question  as  to  the  change  made 
In  the  Icind  of  money  In  which  the  bonds 
and  the  Interest  thereon  are  to  be  paid.  It 
should  be  observed  that,  prior  to  the  amend- 
ment of  March  1,  18tt3  (St.  1893.  p.  61),  the 
statute  was  silent  as  to  the  kind  of  money 
in  wliich  payment  should  be  made,  but  that 
amendment  requires  that  the  bonds  and  In- 
terest "shall  be  payable  in  gold  coin  or  law- 
ful money  of  the  United  States."  Several 
cases  are  cited  by  counsel  for  respondents  to 
the  effect  that  a  grant  of  power  to  a  munici- 
pal corporation  to  issue  bonds,  without  lim- 
itation as  to  the  kind  of  money  in  which  they 
shall  be  payable,  confers  authority  to  make 
them  payable  "in  gold  coin  of  the  United 
States,  of  the  present  standard  weight  and 
fineness."  Judson  v.  City  of  Bessemer,  87 
Ala.  240,  6  South.  267;  Trustees  v.  Moody, 
62  Ala.  389;  Moore  v.  City  of  Walla  Walla, 
60  Fed.  961.  Prior  to  the  amendment  of  ISSH, 
above  stated,  the  power  to  make  the  bonds 
payable  "In  gold  coin  of  the  present  standard 
of  weight  and  fineness,"  or  In  any  other  kind 
of  coin  or  currency,  could  not  be  controvert- 
ed.  There  was  no  restriction.    The  power  to 
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determine  that  question  was  as  ample  as  that 
of  a  natural  person  to  stipulate  in  what  bis 
personal  obligation  should  be  paid.  The 
amendment  must  therefore  have  been  intend- 
ed to  restrict  that  power,  and  this  was  done 
by  expressly  stating  the  kind  of  money  in 
which  alone  they  "shall  be"  made  payable. 
Whether  the  Increased  value  of  the  bonds 
caused  by  the  stipulation  that  they  shall  be 
paid  in  gold  coin  of  the  present  standard  of 
weight  and  fineness  would  equal  or  exceed 
any  probable  appreciation  of  gold,  cannot 
control  the  express  provision  of  the  statute 
In  that  regard. 

Bnt  it  is  contended  that  if  the  act  gave  the 
council  no  power  to  make  the  bonds  payable 
in  gold  coin  of  the  present  weight  and  fine- 
ness, that  clause  would  be  void,  and  that  in 
such  case  it  would  be  the  duty  of  the  treas- 
urer In  paying  the  bonds  to  pay  them  in  the 
kind  of  money  required  by  the  statute,  and 
cites  the  case  of  Enfield  v.  Jordan,  119  U.  S. 
680,  7  Sup.  Ot.  358.  That  case,  however,  re- 
lated to  the  place  of  payment.  The  court 
said:  "The  objection  that  the  bonds  are  ille- 
gally made  payable  at  a  bank  in  Chicago 
does  not  invalidate  them.  The  agreement  to 
pay  at  the  place  is  void,  but  the  balance  of 
the  coupons  and  bonds  are  not  rendered  in- 
valid for  that  reason.  In  paying  the  interest 
the  treasurer  should  not  obey  that  agreement 
in  the  bond,  but  pay  it  at  the  treasury  of  the 
city."  But  this  does  not,  nor  do  any  of  the 
cases  cited  by  counsel,  meet  the  question  here 
presented  as  it  is  presented.  The  question 
In  that  case,  as  in  the  cases  cited  from  the 
stipreme  court  of  Illinois,  arose  between  hold- 
ers of  municipal  bonds  and  the  municipality 
that  had  issued  them  and  received  the  value 
of  them.  Two  of  these  cases  related  to  the 
place  of  payment,  and  two  involved  bonds 
purporting  to  bear  a  rate  of  Intei'est  greater 
than  that  authorized  by  the  statute,  and  in 
these  cases  it  was  held  that  the  bolder  could 
recover  the  authorized  rate,  and  no  more. 
The  question  whether  the  l)onds,  If  issued, 
would  l>e  void  in  the  bands  of  a  holder  for 
value,  is  not  the  test  or  measure  of  the  right 
of  a  taxpayer  of  the  city  to  enjoin  the  issue 
of  them.  It  may  well  be  that  the  purchaser 
is  bound  to  know  whether,  the  rate  of  inter- 
est specified  in  the  bond  is  within  the  limit 
fixed  by  the  statute;  but  the  rate  being  with- 
in the  statutory  limit,  it  does  not  follow  that 
he  may  not  rely  upon  the  recitals  in  the 
Ijond  as  to  the  regularity  of  the  proceedings 
by  the  municipality  in  fixing  the  rate  speci- 
fied, or  that  such  recitals  will  not,  in  favor 
of  the  bondholder  for  value,  bind  the  corpora- 
tion. The  distinction  between  the  question 
now  under  consideration  and  that  which 
would  arise  In  an  action  by  a  bona  fide  hold- 
er of  one  of  these  ]x)nds  is  noticed  by  the  su- 
preme court  of  the  United  States  in  the  lead- 
ing case  of  Commissioners  v.  Aspinwali,  21 
How.  f)39,  where,  after  quoting  the  recitals  of 
the  bond  showing  that  it  was  issued  by  au- 
thority, it  waa  said:   "The  purcliaser  was  not 


bound  to  look  further  for  evidence  of  a  com- 
pliance with  the  conditions  to  the  grant  of 
the  power;"  and  afterwards  further  said; 
"We  do  not  say  that  the  decision  of  the 
board  would  be  conclusive  in  a  direct  pro- 
ceeding to  inquire  into  the  facts  previous 
to  the  execution  of  the  power,  and  before  the 
rights  and  interests  of  third  parties  had  at- 
tached; but  after  the 'authority  lias  been  ex- 
ecuted, the  stock  subscribed,  and  the  bonds 
issued  and  in  the  liands  of  Innocent  holders. 
It  would  be  too  late,  even  in  a  direct  proceed- 
ing, to  call  it  in  question."  Commissioners  v. 
Asplnwail,  supra,  has  be^i  cited  and  follow- 
ed in  a  very  large  number  of  cases  in  that 
and  otho'  courts,  and,  as  applied  to  the  facts 
of  that  case,  has  not  been  doubted.  In  a 
later  case.  Town  of  Colomo  v.  Eaves,  92  U. 
S.  4S4,  the  rule  was  more  cautiously  stated, 
thus:  "Where  legislative  authority  has  been 
given  to  a  municipality,  or  to  its  officers,  to 
subscribe  to  the  stock  of  a  railroad  company, 
and  to  Issue  municipal  bonds  in  payment, 
but  only  on  some  precedent  condition,  such 
as  a  popular  vote  favoring  the  subscription, 
and  where  it  may  be  gathered  from  the  legis- 
lative enactment  that  the  officers  of  the 
municipality  were  invested  with  power  to 
decide  whether  the  condition  has  been  com- 
plied with,  their  recital  that  it  has  been, 
made  in  the  bonds  Issued  by  them  and  held 
by  a  bona  fide  purchaser,  is  conclusive  of  the 
fact,  and  binding  upon  the  municipality,  for 
the  recital  is  itself  a  decision  of  the  fact  by 
the  appointed  tribunal." 

Respondents'  argument  tliat  the  bonds 
would  be  valid,  at  least  to  the  extent  of  4 
per  cent  annual  interest,  payable  "in  gold 
coin  or  lawful  money  of  the  United  States," 
at  the  office  of  the  city  treasurer,  is  a  virtual 
concession  that  the  bonds  in  the  form  pie- 
scribed  in  Ordinance  156  are  not  authorized 
by  the  proceedings,  and  if  tliat  l>e  true,  they 
should  not  be  issued;  while,  if  they  would  be 
valid  in  the  hands  of  a  bona  fide  holder  so 
that  he  could  compel  payment  in  gold  coin 
of  the  present  standard- of  weight  and  fine- 
ness, with  interest  in  like  coin  payable  semi- 
annually, in  the  city  of  New  York,  a  burden 
would  be  Imposed  upon  the  taxpayers  to 
wliich  they  have  not  assented,  and  they 
should  not  be  allowed  to  issue.  Counsel  re- 
fer to  the  case  of  the  controversy  betwe«i 
Derby  and  the  city  of  Modesto  (Cal.,  38  Pac. 
900).  In  that  case  the  bonds  had  been  sold, 
the  pmrchase  money  paid  Into  the  treasury, 
and  the  controversy  arose  more  than  a  year 
afterwards.  One  point  then  urged  by  the 
taxpayer  was  that  the  bonds  provided  fot 
the  payment  of  semiannual  Interest  In  re- 
ply to  this  contention  it  was  said:  "The  stat- 
ute provides  tliat  the  trustees  sliall  have  the 
right  to  determine  the  rate  of  interest  such 
bonds  sliail  bear,  provided  that  in  no  case 
shall  it  exceed  seven  per  centum  per  annum. 
The  time  at  which  the  Interest  Is  to  be  paid, 
whether  annually  or  semiannually,  affects  the 
rate  of  interest,  and  is  within  the  power  con- 
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ferred  npon  the  board  by  the  statute,  and 
the'  rate  being  within  the  statutory  limit,  the 
bonds  are  valid  as  against  this  objection." 
The  facts  should  have  been  more  fully  stated 
upon  that  point.  The  ordinance  of  submis- 
sion and  the  notice  of  election  both  provided 
for  semiannual  Interest,  precisely  as  stated 
In  the  bonds,  but  the  statute  at  that  time  was 
silent  as  to  the  payment  of  interest  semian- 
nually, and  the  contention  was  that  In  pro- 
viding for  semiannual  Interest  the  statute 
had  not  been  followed.  In  the  case  at  bar, 
where  the  question  arises  before  the  bonds 
have  been  delivered,  we  hold  that  the  city 
has  no  power  to  issue  them  In  a  form  which 
does  not  substantially  comply  with  the  terms 
stated  in  the  ordinance  of  submission  and  no- 
tice of  election,  and  with  the  statute  under 
which  the  proceedings  w&re  had. 

It  becomes  unnecessary  to  discuss  the  re- 
maining questions,  brought  up  by  the  record. 
For  the  reasons  given  In  the  foregoing  opin- 
ion, it  is  ordered  that  so  much  of  the  judg- 
ment appealed  from  as  affirms  the  validity  of 
the  bonds  proposed  to  be  issued  under  said 
Ordinance  I'SQ  be  reversed,  and  cause  remand- 
ed, with  directions  to  enter  a  Judgment  en- 
joining the  sale  and  delivery  thereof. 


(5  Cal.  Unrep.  IB) 

CHRISTENSEN   v.   JESSEN.     (No.   15,442.) 

(Supreme  C!ourt  of  C^ifomia.     June  4,  1805.) 

F11AUDDI.BNT  Repbksihtatiokb  —  Limitations  — 
EvinBNCE— Waiver  of  SsnGTS  is  Flbadino. 

1.  Judgment  will  not  be  reTersed  because 
of  a  defectire  allegation  which  did  not  mislead 
the  opposite  party,  and  which  was  not  objected 
to  by  demnrrer,  and  under  which  evidence  was 
admitted  without  objection. 

2.  Code  Civ.  Proc.  §  338,  subd.  4,  limiting  to 
three  years  "an  action  for  relief  on  the  ground 
of  fraud  or  mistake,"  applies  to  an  acuon  at 
law,  as  well  as  in  equity. 

3.  Defendant  having  induced  plaintiff  to 
consent  to  an  assignment  of  a  lease  by  repre- 
sentations that  the  assignment  proTided  for  an 
annnal  rent  of  $800  to  be  paid  piaintiS,  it  is 
unnecessary,  in  an  action  for  fraudnient  rep-- 
resentations,  that  plaintiS  prove  that  $800  could 
have  been  obtained,  but  if  no  more  than  $500, 
the  amount  actually  provided  for  in  the  assign- 
ment, couid  have  been  obtained,  this  was  a 
matter  of  defense. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Alameda  county; 
P.  W.  Henshaw,  Judge. 

Action  by  Anna  Ghrlstensen,  as  executrix  of 
P.  J.  Ghrlstensen,  against  H.  P.  Jessen. 
Judgment  for  plalntiC(.  Defendant  appeals. 
Affirmed. 

John  J.  Roche,  for  appellant  Joseph  Hutch-. 
inaon,  for  respondent 

HAYNES,  C.  This  action  was  commenced 
August  2^  1891,  by  Peter  J.  Chrlstensen 
against  H.  P.  Jessen,  to  recover  damages  al- 
leged to  have  been  sustained  by  the  plaintiff 
by  reason  of  fraudulent  misrepresentations 
made  to  him  by  defendant.  All  the  Issues, 
except  that  arising  upon  defendant's  plea  of 


the  statute  of  UmttatloDS,  were  submitted  to 
a  Jury,  which  found  a  verdict  In  favor  of  the 
plaintiff  tor  92,000  damages;  and,  the  court 
having  found  for  the  plalntlft  upon  the  plea 
of  the  statute  of  limitations,  Judgment  was 
entered  upon  the  verdict,  and  defendant  ai>- 
peala  therefrom,  and  fnmi  an  order  denying 
his  motion  for  a  new  trial.  Appellant  con- 
cedes that  the  evidence  was  conflicting,  and 
that  the  verdict  of  the  jury  npon  the  facts 
must  be  accepted,  leaving  only  questions  of 
law  to  be  cousid«ed.  Peter  J.  Ghrlstensen 
died  since  the  trial,  and  his  executrix  has 
been  duly  substituted;  but,  for  convenience, 
he  wUl  be  referred  to  as  plalntifr  and  re- 
spondent in  this  opinion,  as  though  still  in 
life. 

Plaintiff  was  the  owner  of  a  salt  claim  In 
Alameda  county.  In  October,  1883,  he  exe- 
cuted to  defendant  a  lease  of  the  same  for 
the  term  of  five  years,  commencing  January 
1,  1884,  at  an  annual  rent  of  $500,  with  the 
privilege  of  a  renewal  for  five  years  more  on 
the  same  terms;  but  the  lease  prohibited  the 
defendant  from  letting  or  underletting  the 
whole  or  any  part  of  the  premises  without  the 
written  consent  of  the  plaintiff.  The  defend- 
ant also  owned  a  salt  claim  adjoining  that  of 
plaintiff,  and  was  the  lessee  of  another  claim 
owned  by  Peter  Mattison.  In  the  early  part 
of  1887  the  Union  Pacific  Salt  (Company,  the 
American  Salt  Company,  B.  F.  Barton,  E.  H. 
Block,  John  A  Plummer,  and  Charles  A. 
Plummer  formed  a  combination  or  company 
for  the  purpose  of  contrcdllng  all  the  salt 
claims  In  that  locality,  and,  among  them, 
those  controlled  by  def^idant  The  combina- 
tion made  defendant  a  satisfactory  offer  for 
his  own  and  the  Mattison  claim,  but  that 
offer  was  conditioned  upon  securing  plaintifTs 
claim  also,  to  accomplish  which  plalntUTs 
written  consent  was  necessary,  and  the  com- 
pany also  desired  to  have  the  option  of  a 
second  renewal  of  the  lease  from  plaintiff  for 
the  term  of  five  years.  On  March  10,  1887, 
the  defendant  called  on  plaintiff,  and  inform- 
ed him  that  the  company  wanted  to  secure  his 
(plaintiff's)  salt  claim,  but  that  he  (defendant) 
had  no  right  to  lease  It  There  was  then 
about  two  years  of  the  original  term  of  five 
years  of  defendant's  lease  unexpired,  and 
plaintiff  said,  "If  the  comjiany  talces  It  I 
want  $800,  and  you  can  have  the  benefit  of 
the  two  years,"  to  which  the  defendant  re- 
plied, "All  right"  Defendant  then  called  on 
Mr.  Plummer,  a  member  of  the  company,  and 
informed  htm  of  plaintifTs  terms,  and  he  said 
he  would  present  it  to  the  other  parties.  De- 
fendant, however,  did  not  wait  to  know 
whether  tlie  terms  proposed  would  be  accept- 
ed, but  went  to  San  BVancisco,  where  his 
lease  was,  and  liad  the  following  consent  in- 
dorsed upon  it:  "I  ho'eby  consent  that  said 
Hans  P.  Jessen  may  underlet  or  assign  this 
lease  to  the  Union  Pacific  Salt  Go.,  American 
Salt  Co.,  B.  F.  Barton,  B.  M.  Block,  John  A. 
Plummer,  and  Charles  A  Plummer.  It  is 
further  agreed  that  said  Jessen,  or  his  as- 
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signs,  shall  bare  the  privilege  of  renewing 
this  lease  at  the  expiration  of  the  first  renew- 
al thereof.  If  such  first  renewal  should  be 
made,  the  second  renewal  to  be  for  the  tenn 
ending  on  the  18th  day  of  March,  1897."  The 
defendant,  on  his  way  to  Oakland,  read  the 
indorsement,  and,  as  he  testified,  concluded 
plaintiflC  "would  not  stand  that,"  and  called 
upon  an  attorney  in  Oakland,  and  had  the 
following  added  to  the  indorsement  nhove 
quoted:  "The  annual  rent  for  the  term  com- 
mencing at  the  second  renewal  to  be  eight 
hundred  dollars."  The  defendant  took  the 
lease,  with  the  said  indorsement  of  consent 
upon  it,  to  the  plaintiflT,  who  tried  to  read  it, 
but  was  unable  to  do  so,  so  as  to  understand 
it,  whereupon  the  defendant  read  it  to  him, 
and  plaintiff  asked,  "After  the  two  years, 
then,  I  can  go  and  collect  my  $800  from  the 
company?"  and  defendant  replied,  "Xes,  that 
is  what  it  says,"  and  plaintiff  signed  it.  Un- 
der the  Instructions  of  the  court,  to  which  no 
exceptions  were  taken,  the  verdict  of  the  Juiy 
is  conclusive  as  to  the  relations  of  these  par- 
ties, and  the  right  of  the  plaintiff  to  rely  upon 
the  representations  made  to  him  by  defend- 
ant, and  hence  the  evidence  upon  that  point 
need  not  be  stated.  For  the  two  years  re- 
maining of  the  original  term,  defendant  col- 
lected the  rent,  and  paid  plaintiff  annually 
$500; '  plaintiff  supposing  that  defendant  re- 
cdved  $800,  and  retained  $300,  according  to 
the  said  proposition.  In  January,  1889,  the 
original  term  having  expired,  and  the  first  re- 
newal begun,  defoidant  told  plaintiff  he  could 
go  and  collect  his  rent  from  the  company,  and 
then  further  told  him:  "There  is  a  misunder- 
standing in  the  lease.  It  only  says  $000." 
Plaintiff  asked  whether  he  had  not  collected 
$800,  and  he  said,  "No,  I  let  him  have  mine 
.for  the  same  I  had  it,"  and  added:  "I  think 
you  will  get  your  $800  from  Barton,  he  and  his 
clferk  read  the  lease  over  several  times,  and 
they  understand  it  the  same  way;  and  I 
think,  if  they  pay  you  once,  they  will  keep  on 
paying  you."  On  applying  for  his  rent  the 
company  gave  him  a  check  for  $.S()0,  but  on 
May  23d  he  received  a  letter  from  the  com- 
pany Infoi-ming  him  that  they  had  ovei-pald 
him  $300;  that  until  January,  1894,  the  rent 
would  be  $500,  and  after  that  date  $800. 
Plaintiff  then  saw  the  defendant,  who  claim- 
ed that  "Plummer  done  it,"  and,  relying  \ipon 
his  representation  that  it  was  a  "mistake," 
commenced  an  action  to  refonn  the  indorse- 
ment upon  th^t  ground.  That  cause  came  on 
for  trial  on  August  19,  1891;  and  Jessen,  be- 
ing called  as  a  witness  by  the  plaintiff,  then 
first  disclosed  the  manner  in  which  said  In- 
dorsement was  prepared,  as  hereinbefore  re- 
cited. Plaintiff  was  thereupon  nonsuited  In 
that  action,  and  10  days  later  commenced  this 
action  to  recov«'  damages  for  the  fraud. 

Appellant  contends  that  his  dpuiurrer  to 
the  complaint  should  have  been  sustained. 
The  grounds  alleged  were  that  facts  sufficient 
to  constitute  a  cause  of  action  were  not  stat- 
ed, and  that  the  cause  of  action  was  barred 


by  the  statute  onimltatlons,  specifying  sub- 
division 4,  §  338,  and  subdivision  1,  §  339, 
Code  Civ.  Proc.  '  He  insists  that  the  com- 
plaint is  fatally  defective  In  not  negativing 
a  discovery  of  the  facts  constituting  the  fraud 
more  than  three  years  before  commencing 
the  action.  The  averments  of  the  complaint 
objected  to  are  as  follows:  "That  plaintiff 
did  not  discover  the  said  fraud  perpetrated 
upon  him  by  defendant  until,  to  wit,  on  or 
about  the  18th  day  of  August,  1891;  that,  long 
prior  to  the  last-named  date,  plaintiff  discov- 
ered the  true  effect  and  meaning  of  said  in- 
dorsement, but,  untU  the  last-named  date,  sup- 
posed the  same  to  have  beea  the  result  of 
mistake."  Plaintiffs  allegation  above  quoted 
is  not  as  full  and  specific  as  It  should  bare  been, 
but  no  objection  upon  that  ground  was  taken 
by  demurrer,  nor  was  any  objection  made  to 
the  admission  of  evidence  upon  the  ground 
that  said  allegation  was  insufficient,  or  in 
any  respect  uncertain  or  defective.  The  evi- 
dence being  sufficient,  and  having  been  re- 
ceived without  objection,  the  Judgment  should 
not  be  reveraed  because  of  a  defective  allega- 
tion which  did  not  mislead  the  defendant 
and  which  was  treated  upon  the  trial  as  sulfl- 
cient.  This  rule  is  constantly  adhered  to  In 
this  court,  and  is  applied  to  cases  of  this  char- 
acter, as  well  as  to  othei-s.  See  Sukeforth 
V.  Lord,  87  Cal.  399,  25  Pac  497,  and  cases 
tliere  cited. 

The  answer  of  defendant  contained  pleas 
of  tlie  statutes  of  limitation,  which,  upolt 
the  trial,  were  submitted  to  the  court,  and 
found  in  favor  of  the  plaintiff;  and  in  so  find- 
ing. It  is  contended,  the  court  erred.  It  is 
argued  that  plaintiff's  cause  of  action  falls 
under  subdivision  1  of  section  339,  Code  Civ. 
Proc,  which  limits  an  action  upon  a  contract, 
obligation,  or  liability  not  founded  upon  an 
instrument  of  writing  to  two  years,  and 
that  it  does  not  fall  under  subdivision  4  of 
section  338,  limiting  actions  to  three  years, 
which  subdivision  is  as  follows:  "<4)  An  Ac- 
tion for  Relief  on  the  Ground  of  Fraud  or 
Mistake.  The  cause  of  action  in  such  case 
not  to  be  deemed  to  have  accrued  until  the 
dlscoveiy  by  the  aggrieved  party  of  the  facts 
constituting  the  fraud  or  mistake."  His  ar- 
gument is  that  the  "relier'  to  which  refer- 
ence is  made  in  the  section  last  above  cited 
is  "equitable  relief,"  and  that  this  is  an  ac- 
tion at  law  for  damages,  and,  in  support  of 
that  proposition,  cites  PlUer  v.  Railroad  Co., 
52  Cal.  42.  That  was  an  action  against  a 
railroad  company  for  personal  injuries  re- 
ceived In  a  collision.  The  statement  there 
'  made  was  that  "the  first  clause  of  subdivision 
1  of  section  339  is  applicable  to  all  actions  at 
law,  not  specifically  m«itloned  in  other  poi^ 
tions  of  the  statute.  We  say  actions  at  law 
advisedly,  since  section  343  fixes  the  time 
within  which  certain  bills  in  equity  may  be 
filed."  Counsel's  argument  concedes  that  an 
action  at  law  will  lie  for  fraud,  aud.  If  so. 
It  Is  one  of  these  cases  "specifically  mentioned 
In  other  portions  of  the  statute"     The  sec- 
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tloD  of  the  Code  in  question  applies  to  any 
and  all  actions  permitted  by  the  Code  for  tlie 
purpose  of  obtaining  relief  upon  tbe  ground 
of  fraud  or  mlstal^e,  whether  such  action  be 
legal  or  equitable.  The  Code  expressly  uses 
the  word  "relier'  to  designate  the  object  of 
all  civil  actions.  Section  428,  Code  Civ.  Proc., 
provides:  "The  complaint  must  contain:  •  •  • 
(3)  A  demand  of  the  relief  which  the  plaintiff 
claims.  If  the  recovery  of  money  or  damager 
be  demanded,  the  amount  thereof  must  be 
stated."  Appellant  further  distinguishes  be- 
tween "knowledge  of  the  fraud,"  and  "knowl- 
edge of  the  facts  constituting  the  fraud,"  and 
insists  that  plaintiff  bad  such  knowledge  of 
the  facts  as  charged  him  with  a  knowledge 
of  the  fraud  more  than  three  years  before 
tbe  commencement  of  the  action.  The  fact 
that  a  frand  was  perpetrated  on  the  plaintiff 
by  the  defendant  in  March,  1887,  Is  not  con- 
troverted on  this  appeal,  the  jury  having  so 
found  upon  conflicting  testimony.  It  is  clear, 
then,  that  the  knowledge  of  the  facts  consti- 
tuting tbe  fraud  came  to  the  plaintiff  after 
the  date  of  the  transaction  of  March  12,  1887; 
and  we  see  nothing  in  the  evidence  which 
tended  to  call  plaintiffs  attention  to  the 
transaction,  or  to  disclose  the  fraud,  or  to 
put  him  uptw  inquiry,  until  January,  1889, 
when  defendant  told  him  he  could  go  and 
get  his  rent  from  the  company,  adding  that 
tiere  was  "a  misunderstanding  in  the  lease," 
but  be  thought  they  would  pay  him  his  $800. 
It  will  be  remembered  that  plaintiff's  propoal- 
tion  was  that  he  would  consent  to  the  sub- 
letting If  the  company  would  pay  $800  per 
.annum,  the  defendant  to  have  tbe  benefit  of 
tbe  $300  increase  of  rent  for  tbe  two  years 
-the  lease  had  to  run  before  the  lii-st  renewal, 
and  that  the  defendant  collected  the  rent 
and  paid  the  plaintiff  his  |500  per  annum 
until  January,  1889,  which  was  the  beginning 
of  the  first  renewal,  and  the  beginning  of  the 
increased  rent  to  tbe  plaintiff,  when  he  was 
told  there  was  a  mistake,  that  "Plummer  did 
It."  He  was  paid  $800,  however,  and  was 
•not  Informed  by  the  company  until  May,  1889, 
that  he  was  overpaid.  His  discovery  of  the 
fact  that  the  lease  did  not  provide  for  an  in- 
crease of  rent  was  not  made  before  January, 
1889,  and  this  action  was  commenced  in  Aug- 
ust, 1801,  and  it  was  not  tmtil  10  days  before 
the  commencement  of  this  action  that  he 
learned  that.  Instead  of  a  mistake  made  by 
Plummer,  it  was  a  fraud  perjpetrated  by  tbe 
defendant  But  if  it  be  conceded  that  be 
was  put  upon  inquiry,  and  should  have  dis- 
covered the  facts  constituting  the  fraud  In 
.January  or  May,  1889,  this  action  was  com- 
menced less  than  three  years  thereafter,  and 
was  not  barred  by  the  statute.  Appellant's 
contention  that,  if  defendant  misread  the  In- 
dorsement to  plaintiff,  the  latter  was  negll- 
.<ent  In  not  reading  it  himself,  or  procuring 
4K>me  one  tHae  to  read  it,  is  not  an  open  ques- 
ttlon  here,  either  upon  the  law  or  the  facts. 
It  is  not  necessary  to  determine  whether 


the  court  erred  In  permitting  the  plaintiff 
to  testify  as  to  the  rental  paid  by  the  com- 
pany  for  other  salt  claims  in  tbe  same  neigh- 
borhood, and  the  quantity  of  salt  produced 
by  each;  for,  If  it  be  conceded  that  defend- 
ant's objection  should  have  been  suEtained, 
the  judgment  should  not  be  reversed  upon 
that  ground,  since  the  only  object  of  the  tes- 
timony was  to  show  that  the  company  would 
have  paid  the  Increased  rent,  and  John  A. 
Plummer,  one  of  the  assignees  of  the  lease, 
and  one  of  defendant's  witnesses,  testified 
upon  cross-examination  that  he  would  have 
consented  to  pay  $800,  "but  it  was  a  matter  of 
Indifference."  Kot  only  so,  but,  plaintiff's 
consent  to  the  assignment  of  the  lease  hav- 
ing been  obtained  by  defendant  upon  the  rep- 
resentation that  the  company  had  agreed  to 
pay  $800  per  annum,  the  allegation  of  value 
in  the  complaint  was  unnecessary;  and  If,  as 
a  matter  of  fact,  no  more  than  the  original 
rent  of  $500  could  have  been  obtained.  It 
was  matter  of  defense  to  be  alleged  add 
proved  by  the  defendant,  If,  indeed,  he  were 
not  estopped  by  his  representation  from  mak- 
ing such  allegation  and  proof.  The  Judgment 
and  order  api)ealed  from  should  be  affirmed. 

We  concur:    BBLCHBK,  O.;  BRITT,  O. 

PKR  GDRIAM.  For  the  reasons  given  In 
the  foregoing  (H>inion,  the  judgment  and 
order  appealed  from  are  atUrmed. 


a07  Cal.  iSB) 

FLTNN  T.  HITB.    (No.  16,805.)  i 

(Supreme  Court  of  California.     Jane  14,  1895.) 

AonoH  VOB  Damioes — Judohent  ix  EUbotmbkt 
AS  Bab— EsTOFPBi,. 

L  In  an  action  for  damages  against  the 
owner  of  proi>erty  for  failure  to  put  plaintiff  in 
poRseBston  under  a  lease,  a  judgment  for  de- 
fendant in  ejectment  by  him  against  plaintiff 
and  anottier,  in  which  plaintiff  pleaded  that  he 
was  entitled  to  xwssession,  and  in  which  his 
lease  if  introduced  in  evidence,  and  shown  to 
have  been  valid,  would  have  been  a  good  de- 
fense, la  conclusive  against  plaintiff. 

2.  One  in  possession  under  a  valid  lease 
from  the  owner  is  not  estopped  from  defend- 
ing his  possession  thereunder  becanse  he  obtain- 
ed possession  from  a  former  tenant  after  tbe 
term  of  the  lattw  had  expired. 

Commlsloneis'  decision.  Department  L  Ap- 
peal from  superior  court,  city  and  county  of 
San  Francisco;  Charles  W.  Slack,  Judge. 

Action  by  John  Flynn  against  John  R.  HIta. 
Judgment  for  plaintiff.  Defendant  appeals. 
Reversed. 

F.  J.  Castelhun  and  Lloyd  &  Wood,  fw  ap- 
pellant H.  W.  Hutton,  G.  R.  Holladay,  and 
Wm.  A.  Stuart,  for  respondent 

HATNES,  C.  Flynn  brought  this  actloB 
against  Hite  to  recover  damages,  laid  at 
$7,500,  for  defendant's  failure  to  put  blm  la 
Iiossession  of  certain  premises  situate  Ib  tk* 

t  Rehearing  denied. 
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city  and  county  of  San  Francisco,'  under  an 
alleged  lease  made  by  one  Coe,  as  the  agent 
of  defendant,  on  August  11, 1890,  for  the  term 
of  three  years  from  September  1,  1890,  at  a 
monthly  rental  of  $40.  At  the  time  this  al- 
leged lease  was  made,  one  William  Cunnlff 
was,  and  for  many  years  had  been,  in  posses- 
sion of  the  property  described  In  the  lease,  as 
the  tenant  of  defendant,  paying  therefor  a 
monthly  rent,  and  during  his  tenancy  had 
made  certain  Improvements  thereon.  Hlte, 
the  defendant  in  this  action,  afterwards  com- 
menced proceedings  against  CunnifF  to  obtain 
restitution  of  said  premises;  and  In  .Novraa- 
ber,  1890,  It  was  adjudged  in  that  action  that 
said  CunnifT  was  rightly  in  possession  as  ten- 
ant of  Hite,  and  that  his  term  would  not  ex- 
pire until  May  1,  1891.  Flynn,  the  platatifl 
In  this  action,  just  before  the  expiration  of 
Cunnlff's  term,  purchased  the  improvements 
from  Cunnlff,  and  the  latter  surrendered  pos- 
session to  Flynn  on  May  1, 1891,  but  arranged 
with  Flynn  that  he  should  occupy  certain 
rooms  upon  the  premises  for  a  month  without 
rent.  On  May  23, 1801,  Hlte  commenced  an 
action  of  ejectment  against  Cunnlff  and  Flynn 
to  recover  possession  of  the  same  premises; 
and  in  that  action  findings  and  Judgraentwere 
made  and  entered  in  favor  of  Hite  on  Decem- 
ber 10,  1891,  and,  under  that  judgment,  Cun- 
nift  and  Flynn  were  ejected  from  the  prem- 
ises. The  present  action  was  commenced  In 
February,  1892,  was  tried  by  a  Jury,  and  re- 
sulted in  a  verdict  for  the  plaintiff  for  ?7,500 
damages.  A  motion  for  a  new  trial  was 
made,  and  by  the  court  denied,  upon  condition 
that  plaintiff  would  remit  all  in  excess  of 
$3,960  and  costs;  and,  that  being  done,  the 
Judgment  was  modified  accordingly.  This 
appeal  is  from  the  judgment  and  the  order 
denying  a  new  trial. 

Defendant's  answer,  among  other  things,  al- 
leged that  Coe  had  no  authority  to  make  the 
irase,  and  also  pleaded  the  judgment  in  the 
ejectment  suit  against  Flynn  and  Cunnlff  In 
bar  of  the  action.  The  first  of  these  defenses 
need  not  be  considered,  as  the  judgment  must 
be  reversed  upon  another  ground.  The  de- 
fendant, in  support  of  his  said  plea  in  bar,  of- 
fered in  evidence  the  judgment  roll  In  the 
said  ejectment  suit;  and  plaintiff's  objection 
thereto,  that  it  was  Immaterial  and  irrelevant, 
was  sustained  by  the  court,  to  which  ruling 
defendant  duly  excepted,  and  specified  the 
same  as  error.  Respondent  contends  that  the 
ejectment  case  was  decided  upon  estoppel; 
that  the  lease  was  not  and  could  not  have 
been  pleaded  by  Flynn,  but  that  the  case  was 
decided  upon  Cunnlff's  title  or  right  of  posses- 
sion, and  that,  therefore,  Flynn  is  not  bound 
by  the  judgment  except  so  far  as  his  posses- 
sion was  based  upon  Cunnlff's  title;  that,  as 
Cunnlff  was  estopped  from  denying  his  land- 
lord's right  to  recover  possession,  so  was 
Flynn;  and  that  Flynn  could  not  plead  his 
lease  until  he  had  surrendered  possession. 
The  pleadings  and  findings  In  that  case,  bow- 


ever,  show  that,  the  learned  counsel  are  mis- 
taken. Flynn,  in  his  answer,  denied  that  be 
wrongfully  or  unlawfully  withheld  the  posses- 
sion, etc.,  and  for  a  further  answer  alleged 
"that  at  the  time  of  the  commencement  of 
this  action,  and  prior  thereto,  and  now.  he 
was  and  Is  possessed,  and  was  and  is  entitled 
to  the  possession,  of  the  premises  In  said 
amended  complaint  described."  Cunnlff  an- 
swered separataly,  and  alleged  that  by  the 
findings  and  judgment  of  the  court  In  the  ac- 
tion against  him  as  a  tenant  rendered  in  No- 
veml>er,  1890,  he  was  entitled  to  the  possession 
until  May  1,  1891;  that,  on  the  day  last  men- 
tioned, be  surrendered  the  possession  to 
Flynn,  "pursuant  to  the  directions  of  the 
plaintiff  herein,  and  under  a  certain  Indenture 
of  lease  dated  August  11, 1890,  made,  execut- 
ed, and  delivered,  as  defendant  Is  Informed 
and  believes,  by  platatlff  to  said  Flynn,  of 
and  for  said  premises,  for  the  period  of  three 
years  from  the  date  aforesaid;  and  that 
ever  since  May  1,  1891,  he  has  had  no  con- 
trol of  or  Interest  In  said  premises  whatso- 
ever, but  that  said  John  Flynn  has  been,  and 
still  is,  in  posses.sion  thereof."  The  court 
found,  among  other  things  not  necessary  to  be 
noticed,  as  follows:  •'That  on  the  30th  day 
of  April,  1891,  said  Cunnlff,  In  consideration 
of  the  purchase  by  the  defendant,  John  Flynn, 
of  the  Improvements  upon  the  said  premises 
of  and  from  said  Cunniff,  and  of  being  al- 
lowed to  remain  in  possession  of  the  bouse 
upon  said  premises  rent  free  for  one  month 
by  the  said  Flynn,  deyvered  the  possession  of 
the  said  premises  to  the  said  Flynn.  That 
said  tJunniff  did  not  surrender  the  posses- 
sion of  said  premises  to  the  defendant,  Flynn. 
on  the  Ist  day  of  May,  1891,  or  at  any  other 
time  at  the  request  of  the  plaintiff,  or  undo- 
an  indenture  of  lease  made  and  executed  by 
the  plaintiff  to  said  Flynn." 

If  Flynn  held  a  valid  lease  from  Hlte  at  the 
time  the  ejectment  suit  was  brought,  there 
could  be  no  question  as  to  his  right  of  posses- 
sion under  it  The  term  specified  In  the 
lease  had  not  expired.    He  had  pleaded  a 

;  right  of  possession  In  himself,  and,  though  he 
did  not  mention  the  lease,  he  could  have  put 
it  In  evidence  under  his  plea,  and,  If  the  lease 
was  valid,  must  have  succeeded  In  the  action. 
It  Is  therefore  immaterial  for  the  purposes  of 
the  present  case  whether  he  offered  the  lease 

[  in  evidence  or  not,  or  whether,  as  a  matter  of 
fact,  he  relied  upon  it  to  establish  his  right  of 
possession,  since  he  put  his  title  in  Issue,  and 
had  the  opportunity  of  doing  so.  But,  were 
It  otherwise,  it  Is  not  only  clear  from  the 
judgment  roll  offered  In  evidence  that  the 
lease  was  In  Issue  in  the  ejectment  suit,  but 

'  the  record  In  this  case  clearly  shows  that  It 

I  was  in  issue,  and  was  relied  upon  In  that 
case,  and  that  he  did  not  claim  to  have  ac- 
quired any  right  of  possession  from  Cunniff. 
All  tliat  he  pretends  ever  to  have  bought  from 
Cunnlff    was    certain    Improvements    placed 

I  upon  tlie  propcrtj-  by  Cunnlff,  and  that  he 
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bonirht  them  for  the  purpose  of  getting  pos- 
session under  the  lease  here  in  question.  In 
bis  testimony  in  chief  in  this  case  he  testi- 
fied: ''They  told  me  that  the  best  way  to  get 
possession  from  Cunniff  was  to  go  and  buy 
him  out.  He  wouldn't  sell  until  his  term  was 
up."  Upon  cross-examination  he  was  exam- 
ined as  to  his  testimony  upon  the  former  trial, 
and  admitted  that  upon  the  trial  of  the  eject- 
ment case  he  testilled  that  he  bought  Gunn- 
iff's  building  on  the  1st  day  of  May,  1891; 
that  since  that  time  he  had  been  in  possession 
of  the  property  "under  this  lease."  The 
Judgment  roll  above  mentioned  was  excluded, 
when  first  offered,  upon  the  ground  that  said 
Judgment  had  not  been  pleaded.  Whether 
the  court  erred  in  then  excluding  it,  it  is  not 
accessary  to  consider;  but  before  it  was  again 
offered,  the  answer  had  been  amended  in  that 
regard,  and  the  evidence  above  mentioned  as 
having  been  given  upon  the  trial  of  the  eject- 
ment suit  tiad  been  heard. 

Goonsel  for  respondent  assume  that  the 
ejectment  case  went  off  upon  the  point  that 
Flynn  entered  under  CuuniS,  and,  as  CunniS 
had  no  title  or  right  to  the  possession  after 
the  expiration  of  his  term,  he  could  confer  no 
right  of  possession  upon  Flynn;  that,  claim- 
ing under  Cunniff,  Flynn  was  estopped  to 
deny  Hite's  title  and  right  of  possession,— and 
cite  Standley  v.  Stephens,  66  Cal.  541,  6  Pac. 
420,  and  other  lilce  cases,  in  support  of  their 
contention.  These  cases  have  no  application 
here.  It  is  quite  true  that  if  Flynn  entered 
under  Cunniff,  Icnowing  that  Cunniff  was  a 
tenant,  he.  could  not  thereby  acquire  a  right 
of  possession  adverse  to  the  landlord,  or  dis- 
pute his  title,  without  first  surrendering  pos- 
session; but  Cunniff'B  term  having  expired, 
if  Flynn  iiad  a  valid  lease  from  Hlte,  his  pos- 
session under  the  lease  could  not  be  adverse, 
nor  could  It  be  necessary  that  he  should  sur- 
render a  possession  held  under  it  in  order  that 
he  might  be  put  back  under  the  same  lease. 
Being  In  possession  under  a  valid  lease,  he 
was  not  estopped  from  defending  his  posses- 
sion under  it,  for  the  sufficient  reason  that, 
if  the  lease  was  valid,  Hite  wns  estopped 
from  denying  his  right  to  possession  under  a 
lease  expressly  conferring  such  right.  If  it  be 
conceded  tliat  Flynn  did  not  offer  his  alleged 
lease  In  evidence,  that  fact  would  not  affect 
the  conclusiveness  of  the  Judgment,  as,  under 
the  issues  in  that  case,  its  validity  might  prop- 
erly have  been  determined.  Oray  v.  Dough- 
erty, 25  Cal.  266,  272;  Freem.  Judgm.  (4th 
Ed.)  IS  249,  280.  The  Judgment  in  that  case 
being  conclusive,  It  is  not  perceived  how  the 
plaintiff  iB  entitled  to  damages  for  not  being 
permitted  to  occupy  premises  which  it  had 
been  solemnly  adjudged  he  had  no  lawful 
right  to  occupy. 

Many  other  errors  are  specified  by  appel- 
lant, but  as  plaintiff's  right  of  action  could 
not  exist  unless  he  had  a  right  of  possession 
under  the  lease,  and  that  right  having  been 
adjudicated  in  the  former  action,  it  is  imma- 
terial whether  the  court  erred  in  other  par- 


ticulars or  not  For'  the  error  In  excluding 
said  judgment  roll  when  offered  in  evidence 
the  second  time,  the  judgment  and  order  ap- 
pealed from  should  be  reversed. 

We  concur:    BELCHER,  C;  BRITT,  O. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  judgment  and 
order  appealed  from  are  reversed. 


(6  Col.  Unrap.  Eg) 
Ex  parte  WINTHROP.     (Crim.  No.  68.) 
(Supreiue  Court  of  California.    June  20,  189S.} 

HuBBAS  COBPDB — COHHITMBNT   FOB  MtTBOBB-^BV- 
IDESOR. 

A  person  committed  on  a  charge  of  mur- 
der will  not  t>e  discharged  on  habeas  corpus 
where  the  evidence  points  to  him,  and  induces 
a  belief  tliat  he  may  De  guilty. 

O.  W.  Wlnthrop  was  committed  on  a  charge 
of  mnrder,  and  applies  for  writ  of  habeas 
corpus.    Writ  denied. 

W.  H,  Allen  and  C.  W.  Kyle,  for  petition^:. 
John  F.  Dare,  for  the  Pe(9le. 

BEATTT,  0.  J.  The  prisoner  is  in  custody 
of  the  sheriff  of  San  Francisco  under  an  or- 
der holding  him  to  answer  on  a  charge  of 
murder,  and  aslts  to  be  released  upon  the 
ground  that  he  was  committed  without  rea- 
sonable or  probable  cause.  With  his  return 
to  the  writ  of  habeas  corpus  the  sheriff  has 
submitted  a  transcript  of  the  evidence  ad- 
duced at  the  examination  of  the  prisoner  be- 
fore the  committing  magistrate,  which  I  have 
carefully  considered.  The  result  is  that, 
while  I  do  not  deem  it  very  satisfactory  or 
convincing,  I  stlU  cannot  say  that  it  is  le- 
gally insufficient  to  justify  the  order  holding 
the  prisoner  to  answer.  To  sustain  such  an 
order,  it  Is  not  necessary  that  the  evidence 
should  be  so  convincing  as  to  justify  a  ver- 
dict against  the  suspected  party,  but  it  is 
sufficient  If  it  points  to  him,  and  induces  a 
belief  that  he  may  have  committed  the  of- 
fense charged.  It  is  unnecessary,,  and  would 
perhaps  be  improper,  to  review  the  evidence 
in  detail;  and  I  content  myself  with  saying 
that  wliile  the  conduct  and  bearing  of  the 
prisoner  at  and  subsequent  to  the  time  when 
he  was  first  seen  in  company  with  Mrs.  Ma- 
thews at  the  cemetery  have  been  those  of 
an  innocent  and  humane  man,  and  while  the 
evidence  as  to  the  Insurance  on  her  life  In 
his  favor,  as  trustee  for  her  little  daughter, 
is  totally  insufficient  to  show  any  motive  for 
causing  her  deatli,  there  is  yet  some  testi- 
mony which,  if  true,  tends  to  prove  that  he 
gave  her  the  strychnine  which  undoubtedly 
caused  her  death.  Some  of  this  testimony 
was  perhaps  incompetent,  but  It  was  admit- 
ted without  objection,  and  it  is  not  clear 
that  its  competency  might  not  have  been 
shown  If  the  objection  had  been  made.  On 
the  whole,  I  feel  obliged  to  remand  the  pris- 
oner.   So  ordered. 
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PEOPLE  T.  GRESa    (Crlm.  No.  17.) 
(Supreme  Court  of  California.     June  21,  1895.) 

HOHICIDB— KTIOBKOE — DBCI.ARATIONS  OF  Db- 
CEASED. 

1.  On  a  trial  for  mnrder  the  declarations  of 
the  deceased  to  tliird  persons  prior  to  the  Icill- 
ins  as  to  tlie  designs  of  the  prisoner  against  de- 
ceased's wife  are  inadmissible  against  the  pritr 
oner. 

2.  On  a  trial  for  mnrder,  self-defense  being 
the  only  isiaue,  the  evidence  of  deceased's  wife 
that  the  prisoner  tried  to  induce  her  to  leave  her 
husband  is  inadmissible. 

In  bank.  Appeal  from  superior  court,  Tuo- 
lumne county;  G.  W.  Nlcol,  Judge. 

Alfred  Gress  was  conTicted  of  murder,  and 
appeals.     Reversed. 

P.  W.  Street,  for  appellant.  W.  F.  Flt»- 
gerald,  Atty.  Gen.,  for  the  People. 

VAN  FLEET,  J.  Defmdant  was  convict- 
ed of  having  murdered  one  Louis  Assaleua, 
and  waa  sentenced  to  imprisonment  for  life, 
lie  appeals  from  the  Judgment  and  an  order 
denying  him  a  new  trial.  One  Kane,  a  wit- 
ness called  by  the  state,  waa  permitted, 
afniust  the  objection  of  defendant,  to  tes- 
tify that  on  the  evening  of  the  day  preceding 
the  one  cm  which  the  homicide  was  commit- 
ted the  witness  saw  Assalena,  the  deceased, 
at  lA  Grunge,  Just  before  the  latter  left  for 
Sonora,  where  the  killing  took  place,  and  that 
Assalena  then  stated  that  be  had  discovered 
that  the  defendant  had  been  writing  to  bis 
(Assalena's)  wife,  and  waa  trying  to  get  bis 
wife  and  child  to  run  away  with  him,  de- 
feutiant  And  another  witness  for  the  prose- 
cution, one  Watt,  was  permitted  to  state  that 
on  tlie  same  evening,  at  La  Grange,  Aanor 
lens  told  bim,  "I  am  In  trouble.  I  have  a 
family  In  Souora,  and  a  few  months  ago  I 
took  a  young  man  In  as  partner  with  me, 
and  here  lately  I  have  discovered  that  he  is 
about  to  get  away  with  my  wife  and  cbild,and 
1  want  to  get  to  Sonora  as  quick  as  possible. 
I  want  to  save  my  boy,  and  tliat's  my  hurry 
for  coming  here."  This  evidence  was  clear- 
ly ht>ui'say,  and  was  wholly  inadmissible  upon 
an.v  possible  theory  of  the  case,  or  upon  any 
principle  or  rule  of  evidence  known  to  the 
law.  It  was  no  less  hearsay  becuu^ie  the  deo- 
lanitions  were  those  of  the  deceased,  since 
pr<H>f  of  such  declarations  is  only  admissible 
when  made  in  extremis, — dying  declarations, 
having  reference  to  the  clrouiustauces  of  the 
dfiiih.  or  when  they  constitute  a  part  of  the 
refi  KOKtne.  I'eople  v.  Carkhuff,  24  Cal.  04::. 
lu  til  is  case  they  were  neither.  The  mortal 
blow  bad  not  been  struck,  nor  were  they  in 
any  inanner  connected  with  tiie  rencontre 
which  resulted  In  Assalena's  death.  Obvi- 
ously, the  admission  of  this  evidence  was 
bi;.'liiy  prejutiicial  to  the  defendant,  since  Its 
lui'viinliie  tendency  would  be  to  greatly  in- 
flame and  prejudice  the  minds  of  the  Jury 
a^niinst  him.  People  v.  Carlton,  57  Cal.  Si; 
People  V.  Irwln,  77  Cal.  404,  20  Pac.  50. 

It  was  ahw  error  to  admit  the  evidence  of 


Mrs.  Assalena  as  to  the  defendant's  ^orts 
to  Induce  the  witness  to  leave  her  husband. 
Under  the  circumstances  of  this  case,  the 
evidence  was  not  pertinent  to  any  issue  be- 
fore the  Jury.  Were  the  case  one  of  circum- 
stantial evidence,  and  the  fact  In  doubt  as 
to  whether  defendant  did  the  killing,  such 
evidence  might  be  admissible  upon  the  ques- 
tion of  motive  (Plerson  v.  People.  79  N.  Y. 
424);  but  here  the  killing  was  admitted,  and 
the  only  issue  was  whether  It  was  In  neces- 
sary self-defense.  In  such  a  case  evidence 
of  this  character  serves  no  competent  pur- 
pose, while  its  effect  was  necessarily  preju- 
dicial to  defendant's  case.  These  errors  n#- 
cessitate  a  reversal.  Judgment  and  order  re- 
versed, and  cause  remanded  for  a  new  trlaL 

We    concur:     GAROUTTB,     J.;   McFAR- 
LAND,  J.;    HENSHAW,  J. 


(5  Cal.  Unrep.  51» 

SOUTHERN  PAC.  R.  CO.  t.  ALLEN.    (No. 

15,714.)i 
(Supreme  Court  of  California.    June  8,  1895.) 

Contract  to  Convey  Land— Mutuality— Rights 

or  Pakties- As  or  Wdat  Time  Determinbd — 

Cbanob  op  Circumstances  befokb  Ubcksb. 

1.  A  contract  for  the  conveyance  of  land 
within  a  certain  time,  if  the  vendor  within  that 
time  olitain  title  thereto  by  patent  from  the 
governnipiit,  for  an  agreed  price,— money  paid 
on  the  puri-liase  price  to  be  repaid  to  the  vendee, 
without  iuterest,  if  the  vendor  fail  to  obtain  a 
patent.— is  not  void  for  lack  of  mutuality  or 
consideration. 

2.  Plaintiff  agrred  to  convey  to  defendant 
certain  iamls.  within  five  years,  if  he  obtained, 
witliiu  tliat  time,  title  by  patent  from  the  govem- 
meut.  for  one-fifth  cash,  and  the  balance  secured 
by  ninrt4;age.  with  interest.  If  pinintiff  failed 
to  obtain  title,  he  was  to  repay  the  money  paid 
by  defpudiint.  without  interest.  Pending  suit  by 
pliiiutiff  for  the  iuterest  due  on  the  mortgage^ 
tlie  five  years  expired  witlioiit  his  having  ob- 
tained patent.  Bad.  that  judgment  must  be  ren- 
dered determining  the  rights  of  the  parties  aa 
of  the  time  of  the  expiration  of  the  contract  pe- 
riod, and  not  aa  of  the  time  of  the  commenc*- 
meut  of  the  action. 

Department  2.  Appeal  from  superior  court, 
city  and  county  of  ijan  Francisco;  J.  U.  Sea- 
well,  Judge. 

Action  by  the  Southern  Pacific  Railroad 
0>mpany  against  Darwin  C.  Allen  (or  the 
pui'ciia.%  price  of  land.  From  a  Judgment  for 
plaintiff,  defendant  appeals.    Modified. 

Robert  Harrison,  for  appellant.  Joseph  D. 
Redding,  (or  respondent. 

HENSHAW,  J.  Appeal  from  the  Judg- 
ment The  action  is  to  compel  the  payment 
of  moneys  alleged  to  be  due  under  con- 
tracts for  the  purchase  of  lands,  and.  In  de- 
fault of  payment,  to  foreclose  defendant's 
rights  under  the  contracts,  and  (or  general 
rel'ef.  The  contracts  are  many,  but  they 
are  alike  in  terms,  and  ono  will  serve  as  • 
typo  of  all.  Plaintiff  agreed  to  sell,  and  de- 
fendant to  buy,  a  certain  piece  of  land.  At 
the  date  of  the  contract,  defendant  iMUd  one- 


'Rehearing  granted. 
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fifth  of  the  purchase  price,  and  one  year's 
interest  upon  the  unpaid  portion,  and  agreed 
to  pay  tlie  same  interest  annually  in  advance 
until  the  completion  of  the  purchase,  or  the 
termination  of  the  contract.  The  time  of 
payment  for  the  unpaid  part  of  the  purchase 
price  was  "on  or  before  the  Ist  day  of  Fel)- 
ruary,  1893";  that  Is  to  say,  within  Ave  years 
from  the  execution  of  the  contract.  Upon 
performance  by  defendant  of  the  conditions 
of  his  contract  he  was  entitled— First,  to 
take  and  hold  possession  of  the  land;  and, 
second,  to  receive  a  deed  for  the  same,  upon 
demand,  and  after  payment  of  the  remaining 
four-flf ths  of  the  purchase  price,  which  deed 
pialntitr  agreed  to  malie  "after  the  receipt 
of  a  patent  therefor  from  the  United  States." 
The  contract  proceeds:  "It  Is  further  agreed 
between  .the  parties  hereto  that  the  party  of 
the  first  part  claims  all  the  tracts  hereinbe- 
fore described,  as  part  of  a  grant  of  lands  to 
It  by  the  congress  of  the  United  States;  that 
patent  has  not  yet  issued  to  it  for  said  tracts; 
that  it  will  use  ordinary  diligence  to  procure 
patents  for  them;  that.  In  consequence  of 
clrcumstahces  beyond  its  control,  it  some- 
times fails  to  obtain  patent  for  lands  that 
seem  to  be  legally  a  portion  of  its  said  grant, 
therefore  nothing  in  this  instrument  shall  be 
considered  a  guaranty  or  assurance  that  that 
patent  or  title  will  be  procured;  that,  in  case 
it  be  finally  determined  that  patent  shall  not 
issue  to  said  party  of  the  first  part  for  all  or 
any  of  the  tracts  herein  described,  it  will, 
upon  demand,  repay,  without  interest,  to  the 
paity  of  the  second  part,  all  moneys  that 
may  have  been  paid  to  It  by  him  on  account 
of  any  such  tracts  as  It  shall  fail  to  procure 
patent  for,  the  amount  of  repayment  to  be 
calculated  at  the  rate  and  price  per  acre 
fixed  at  this  date  for  such  tracts  by  said 
party  of  the  first  part,  as  per  schedule  on 
page  3  hereof;  that,  said  lands  being  unpat- 
ented, the  party  of  the  first  part  does  not 
guaranty  the  possession  of  them  to  the  party 
of  the  second  part,  and  will  not  be  respon- 
sible to  blm  for  damages  or  cost  in  case  of 
his  failure  to  obtain  and  keep  such  posses- 
sion." This  action  was  brought  upon  de- 
fault of  defendant  in  paying  the  second, 
third,  and  fom*th  years'  installments  of  In- 
terest It  was  commenced  before  the  ex- 
piration of  the  five-years  limitation,  but  was 
brought  to  trial  and  decided  after  the  lapse 
of  that  period.  Defendant,  by  answer,  de- 
nied title  in  plaintiff,  and,  by  cross  com- 
plaint, alleged  false  representations  by  plain- 
tiff of  its  title,  injury  to  himself  therefrom, 
and  concluded  with  an  offer  of  rescission, 
and  demand  for  a  return  of  the  moneys  paid 
by  him.  The  findings  are  against  the  an- 
swer and  cross  complaint,  and  the  decree 
requires  defendant  to  pay  within  six  months 
the  amount  found  due  as  unpaid  interest,  or 
bc^  debarred  and  foreclosed  of  all  right  and 
Interest  In  and  to  the  lands,  and  In  and  un- 
der the  contracts. 
The  court  found  plaintiff  to  be  the  owner, 
v.40p.no.ll— 48 


In  fee,  of  the  lands,  and  much  nice  argu- 
ment Is  advanced  for  and  against  the  find- 
ing. But,  under  our  interpretation  of  the 
contract.  It  Is  a  matter  Irrelevant.  Plaintiff 
was  to  convey,  not  the  title  it  had,  nor  the 
title  In  fee  found  by  a  court,  but  the  title  evi- 
denced by  and  under  the  patent  of  the  Unit- 
ed States,  and  defendant  was  not  to  be  called 
upon  to  consummate  the  purchase  until  this 
muniment  of  title  had  issued.  The  con- 
tracts were  not  void  ab  initio,  for  lack  of 
mutuality  or  consideration.  The  averments 
of  false  representations  as  to  title  having 
been  negatived  by  the  findings,  the  transac- 
tion between  the  parties  amounted  to  this: 
Plaintiff  claimed  title  to  govei'umcnt  lands, 
which  claim  had  not  been  perfected  by  the 
issuance  of  a  patent  The  sources  of  knowl- 
edge as  to  the  nature  and  probable  validity 
of  the  claim  were  open  to  defendant,  and  be 
did  not,  therefore,  contract  liiindly.  Under 
such  circumstances,  defendant  agreed  to  buy 
these  lands  at  any  time  within  five  years, 
should  defendant's  claim  ripen  into  a  perfect 
title  by  the  issuance  of  a  patent  Plaintiff 
agreed,  as  the  consideration  flowing  from  it 
—First,  to  convey  to  defendant  and  thus  to 
forego  Its  right  to  contract  with  or  sell  to 
any  one  else;  second,  to  yield  in  the  mean- 
time to  defendant  such  possession,  use,  and 
enjoyment  of  the  lands  as  would  otherwise 
belong  to  it  Defendant,  to  secure  these  ad- 
vantages to  himself,  paid  one-flfth  of  the 
purchase  price,  and  agreed  to  pay  interest 
upon  the  remainder  of  it  If,  at  any  time 
within  five  years,  plaintiff's  title  was  per- 
fected, defendant  had  the  right  to  compel  a 
conveyance  of  It  to  himself.  If,  at  the  ex- 
piration of  five  years,  the  result  had  not 
been  reached,  defendant  was  entitled  to  re- 
payment of  his  moneys,  without  interest 
while  plaintiff,  for  foregoing  its  right  to 
make  other  contracts,  and  for  yielding  to  de- 
fendant its  right  to  the  occuiMincy  and  en- 
joyment of  the  lands,  was  to  be  compensated 
by  the  use,  without  payment  of  interest  of 
the  defendant's  moneys  held  by  it.  It  is 
true,  these- terms  are  not  explicitly  declared 
in  the  contract,  as  here  set  forth,  but  they 
fairly  state  the  expressed  agreement  of  the 
parties.  Plaintiff,  then,  being  entitled  to  the 
use  of  the  moneys  annually  to  be  paid  as  in- 
terest, could  enforce  the  collection  of  them 
by  this  action,  after  persistent  refusal  to  pay. 
or  have  defendant  foreclosed  of  his  rights 
under  the  contract,  for  violation  of  Its  condi- 
tions. Keller  v.  Lewis,  53  Cal.  118;  Fair- 
child  V.  Mullan,  90  Cal.  194,  27  Pac.  201; 
Hansbrough  v.  Peck,  5  Wall.  50G.  Plaintiff 
is  not  asking  a  rescission.  To  the  contrary, 
it  is  demanding  that  defendant  be  compelled 
to  perform  the  conditions  of  his  contract,  and 
that  upon  his  refusal  to  do  so  the  rights  of 
the  parties  under  the  contract  be  determined 
in  accordance  with  equity.  Hansbrough  v. 
Peck,  supra.  The  decree  gave  the  defend- 
ant the  alternative  of  paying  within  six 
juonths,  or  suffering  foreclosure.    It  Is  urged 
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ngalnat  It  that,  since  the  five  years  hid  ex- 
pired, and  plaintiff  had  not  obtained  a  pat- 
ent, to  compel  defendant  to  pay  the  delin- 
quent'interest  would  be  the  requirement  of  a 
vain  thing,  since  defendant  vcould  be  en- 
title to  Its  Immediate  return,  and  that, 
therefore,  the  court  should  not  have  so  de- 
creed, but,  to  the  contrary,  should  have  or- 
dered repaid  by  plainuif  the  moneys  of  de- 
fendant In  its  hands.  The  pleadings  suffi- 
ciently disclose  the  dates,  by  which  it  ap- 
peared that  the  action  was  tried  and  deter- 
mined after  the  time  limited  by  the  contract 
for  its  completion.  Plaintiff,  having  failed 
to  secure  its  patent  within  that  time,  was  en- 
titled, as  has  been  said— First,  to  the  use  of 
the  one-fifth  part  of  the  purchase  price  with- 
out payment  of  interest  therefor;  and,  sec- 
ond, in  like  manner,  to  the  use  of  the  annual 
installments  of  interest  as  they  fell  due. 
Though  the  decree  of  the  court  would  have 
been  consonant  with  equity,  had  it  been  ren- 
dered before  the  five  years  had  expired.  It 
failed  to  do  complete  Justice  under  the  chan- 
ged sitnation  brought  about  by  the  lapse  of 
that  time.  While  a  decree  in  equity  gener- 
ally operates  upon  the  parties  and  subject- 
matter  as  they  stood  at  the  commencement 
of  the  proceedings,  ■  it  only  does  so  to  snb- 
^erve  the  ends  of  justice.  When,  as  here, 
a  radical  change  in  the  status  has  been 
brought  about  by  the  passing  of  time,  under 
the  very  terms  of  the  agreement,  and  knowl- 
edge of  this  change  is,  as  here,  judicially  be- 
.  fore  the  court,  or  is  brought  In  by  appro- 
priate pleading,  Its  decree  should  be  ad- 
dressed to  the  rights  existing,  not  at  the  com- 
mencement, but  at  the  time  of  the  deter- 
mination, of  the  action.  The  court  should 
therefore  decree  to  plaintiff,  in  Hen  of  the 
use  of  the  Interest  payments  of  which  it  was 
deprived  by  the  default  of  defendant,  7  per 
cent,  interest  upon  each  of  these  amounts 
from  the  date  upon  which  they,  respectively, 
fell  due,  until  the  date  of  the  decree;  should 
decree  the  return  by  plaintiff  to  defendant 
of  any  excess  of  the  moneys  of  defendant  in 
its  bands  over  the  amount  found  due,  or  ren- 
der a  Judgment  in  favor  of  plaintiff  for  any 
deficiency,  and,  upon  a  compliance  with  this 
Judgment,  terminate  the  contractual  rela- 
tions of  the  parties,  as  provided  by  their 
agreement  Let  the  Judgment  and  decree  be 
modified  accordingly. 

We  concur:  TEMPLE,  J.;  McFARLAND,  J. 


(107  Cal.  477) 

•  PEOPLE  V.  LEB.    (Or.  14.) 

(Supreme  Court  of  California.    June  22,  1885. 

Dbmdrbir  to  Indictment— Riobt  or  Appbai.  Br 

Fboplb— Imtbrfbrencb  with  £i.bction 

—Scope  op  Btatdtb. 

1.  An  appeal  lies  by  the  people  from  an  or- 
der of  court,  made  of  its  own  motion,  sostaining 
a  demurrer  to  an  indictment,  and  directing  a 

:  submission  of  the  cause  to  another  grand  Jury. 

2.  Where  a  penal  statute  enomerates  ser- 


erai  distinct  acts,  the  commiflslon  of  each  or 
any  of  which  constitutes  the  crime,  it  is  not  suf-  i 
ficient  to  charge  defendant  with  being  gnilty 
of  the  crime,  without  further  charging  the  com- 
mission of  the  particular  act  or  acts  on  which 
such  crime  is  based. 

3.  XJncier  section  23  of  the  act  to  promote 
the  purity  of  elcotions  (St  1893,  p.  24),  which 
enumerates  several  separate  and  distinct  acts  as 
constituting  the  crime  of  preventing  an  election 
or  canvass  "from  being  fairly  had  and  lawfully 
conducted."  an  indictment  charging  -defendant 
with  willfully  and  unlawfully  acting  as  election 
clerk  is  suiiicient.  though  such  act  is  not  one 
of  those  enumerated  in  the  statute  as  consti- 
tuting the  offense. 

In  bank.  Appeal  from  superior  court,  city 
and  county  of  San  Francisco;  George  H. 
Bahrs,  Judge. 

George  Lee  was  indicted  for  imlawfully 
acting  as  .election  clerk,  and  from  an  order 
sustaining  a  demurrer  to  the  indictment  and 
directing  the  submission  of  the  cause  to  an- 
other grand  Jury,  the  people  appeal.  Be- 
versed. 

Atty.  Gen.  Fitzgerald,  for  appellant 

Carroll  Cook,  for  respondent 

HENSEAW,  J.  Appeal  by  the  people  from 
the  order  sustaining  a  demurrer  to  the  indict- 
ment, and  directing  the  submission  of  the 
cause  to  another  grand  Jury.  A  motion  to  dis- 
miss the  appeal  is  made  by  the  respondent 
and  this  motion  first  Invites  consideration. 
Respondent  contends  that  the  court  having 
directed  the  submission  of  the  matter  to  an- 
other grand  Jury,  in  the  belief  that  the  defect 
found  In  the  indictment  was  curable  (Pen. 
Code,  §  1008),  the  right  of  the  people  to  ap- 
peal is  thereby  cut  off.  The  authority  relied 
upon  is  the  case  of  People  v.  Wooster,  16  C^. 
435.  But  the  case  of  People  v.  Wooster  is 
radically  dissimilar  from  the  case  at  bar,  as 
will  become  patent  when  it  Is  noted  that  in 
the  former  case  the  district  attorney  took  no 
exception  to  the  ruling  of  the  court  sustaining 
the  demurrer,  while  in  the  case  at  bar  he  did. 
Pen.  Code,  §  1172.  In  the  Wooster  Case  the 
district  attorney  moved  for  and  obtained  an 
order  submitting  the  cause  to  another  grand 
Jury;  in  the  present  case  he  asked  for  no  such 
order,  and  excepted  to  the  one  made  by  the 
court  of  its  own  motlOD.  In  People  y.  Woos- 
ter the  court  said:  "The  failure  to  except  and 
the  taking  of  the  order  must  be  considered  an 
acquiescence  in  the  Judgment  and  a  waiver  of 
a  right  of  appeal."  The  drcumstances  above 
set  forth  clearly  indicate  the  at>8ence  of 
walvtf,  and  the  Inapplicability  of  the  deci- 
sion. But  aside  from  this,  we  bold  that  the 
right  of  the  people  to  appeal  cannot  be  lost 
by  an  order  of  the  court,  made  of  its  own  vo- 
lition, directing  a  submission  to  another  grand 
Jury.  The  right  of  appeal  is  guarantied  to 
the  people  by  sectlcm  1238  of  the  Penal 
Ck)de,  and  it  is  an  important  right  Where  the 
district  attorney  admits  the  defect  in  hia 
pleading,  he  will  avail  himself  of  the  opiwr- 
tunity  offered  by  the  order  for  resubmission, 
and  decline  to  appeal.  But  in  those  cases 
where  be  is  satisfied  with  the  form  of  the  In- 
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dictment,  or  where  the  facts  wlh  not  permit 
auotber  and  different  one  to  be  framed,  he 
has  the  right,  representing  the  people,  to  stand 
upon  Its  Bufflcieucf ,  and  have  the  matter  de- 
termined by  the  appellate  court  If,  by  Its  or- 
der to  submit  the  cause  anew,  the  trial  court 
could  deprive  him  of  this  right,  it  must  result 
that  he  would  be  compelled  to  come  again  In- 
to court  with  the  same  form  of  Indictment, 
which  would  again  be  overthrown,  to  the  end 
that  the  defendant  would  never  be  tried,  and 
the  people,  with  the  right  of  appeal  secured 
to  them,  would  never  be  permitted  to  have 
this  court  pass  upon  a  pleading  which  was  be- 
lieved to  be  legally  sufficient.  The  motion  to 
dismiss  is  therefore  denied. 

The  indictment  Is  founded  upon  section  23 
of  the  "Act  to  promote  the  purity  of  elec- 
tions," etc.  St  1893,  p.  24.  The  section  de- 
clares that  "every  person  who  carries  away  or 
destroys,  or  attempts  to  carry  away  or  de- 
atroy,  any  poll  list,  or  ballots  or  ballot-box  for 
the  purpose  of  breaking  up  or  Invalidating 
such  election,  or  willfully  detains,  mutilates, 
or  destroys  any  election  returns,  or  in  any 
manner  so  Interferes  with  the  officers  holding 
such  election,  or  conducting  such  canvass,  or 
with  the  voters  lawfully  exercising  their 
rights  of  voting  at  such  election,  as  to  pre- 
vent such  election  or  canvass  from  being 
fairly  had  and  lawfully  conducted,  is  pun- 
ishable," etc.  After  the  usual  jurisdictional 
and  necessary  averments  the  indictment 
charged  "that  after  said  election  had  been 
liad  in  said  precinct,  and  while  the  votes 
were  being  counted  and  canvassed  therein, 
one  George  Lee  willfully,  unlawfully,  and  felo- 
niously Interfered  with  the  regular  electl<» 
officers  of  said  precinct,  then  and  there  con- 
dncting  the  canvassing  of  the  lawful  votes 
cast  In  said  precinct,  by  then  and  there  will- 
fully and  unlawfully  acting  as  a  clerk  In 
tallying  the  said  votes  cast  In  said  precinct, 
he,  the  said  George  Lee,  not  then  and  there 
being  an  officer  nor  clerk  of  the  election  board 
of  said  precinct,  either  appointed  or  qualified, 
as  provided  by  law,  and  then  and  there  will- 
fully prevented  the  canvass  of  the  said  vote 
in  said  precinct  from  being  fairly  had  and 
lawfully  conducted,  contrary  to  the  form, 
force,  and  effect  at  the  statute,"  etc.  Defend- 
ant demurred  up<Mi  the  grounds  that  the  facts 
charged  did  not  constitute  a  public  offense, 
and  also  under  subdivision  2,  |  1004,  Pen. 
Code,— a  demurrer,  In  effect,  for  insufficiency 
and  uncertainty.  By  appellant  it  Is  claimed 
that  the  language  "then  and  there  willfully 
prevented,"  etc.,  charges  the  defendant  in  the 
terms  of  the  statute,  and  makes  the  indict- 
ment sufficient;  that  what  precedes  it  may  be 
treated  as  surplusage,  and  ignored.  But  this 
solution,  while  lacking  nothing  of  ease,  fails 
of  complete  satlafactorlneas.  Criminal  pro- 
ceedings. It  is  true,  liave  been  much  simplified 
by  the  Codes,  and  many  offenses  may  now  be 
charged  in  the  strict  language  of  the  statute. 
Nevertheless,  there  are  certain  fundamental 
principles  which  have  neither  been  abrogated 


nor  modified.  A  defendant  is  still  entitled  to 
be  apprised  with  reasonable  certainty  of  the 
nature  and  particulars  of  the  crime  charged 
against  him,  that  he  may  prepare  his  defense, 
and,  upon  acqalttal,  plead  hts  ieaparHy 
against  further  prosecution.  Where,  as  under 
some  of  onr  statutes,  several  separate,  dif- 
ferent, and  distinct  acts  are  enumerated,  the 
commission  of  each  or  any  of  which  con- 
stitutes the  crime.  It  Is  not  sufficient  to  charge 
the  defendant  with  being  guilty  of  the  crime, 
without  further  charging  the  commission  of 
the  particnlar  act  or  acts  upon  which  the 
crime  Is  based.  A  person,  for  example,  char- 
ged with  vagrancy,  is  of  right  entitled  to 
know  whether  he  Is  called  upon  to  meet  the 
charge  as  being  a  common  drunkard,  or  as 
being  a  dissolute  associate  of  known  thieves, 
or  being  a  healthy  beggar,— in  short,  as  be- 
longing to  what  class,  or  as  having  done  what 
act,  to  lay  him  liable  as  a  "vagrom  man."  So 
here  the  statute  enumerates  different  acts, 
each  one  constitutlcg  a  specific  offense, 
though  the  same  crime,  and  the  defendant,  to 
make  his  defense,  Is  entitled  to  know  what 
wrong  it  is  charged  he  has  committed.  Thus 
the  averment  of  the  specific  act  here  set  forth 
becomes  material,  and  is  not  surplusage.  But 
is  it  legally  sufficient?  In  other  words.  Is  the 
act  which  it  Is  charged  defendant  committted, 
in  violation  of  the  statute?  It  will  be  noted 
that  it  is  not  <me  of  those  specially  described 
as  forbidden,  nor  is  it  an  act  made  criminal 
by  any  other  statute,  so  that  If  It  be  a  crime 
It  becomes  such  under  this  statute  Itself,  be- 
cause it  Is  an  act  which  In  some  manner  in- 
terferes with  the  officers  so  "as  to  prevoit 
such  election  or  canvass  from  bei^g  fairly  had 
and  lawfully  conducted."  The  circumstance 
that  the  act  complained  of  is  not  one  of  those 
named  and  prohibited  does  not  render  its 
commission  less  a  crime,  if  it  belongs  to  the 
class  or  kind  of  acts  made  penal  by  the  stat- 
nte.  While  all  crimes  in  this  state  are  statu- 
tory, It  is  still  within  the  power  of  the  legisla- 
ture to  emMace  all  acts  of  the  same  general 
character  In  one -class,  and  to  punish  the  per- 
formance of  any  of  them,  without  more  speci- 
fic designation,  as  a  crime.  Indeed,  as  to  some 
offenses,  description,  except  In  general  terms, 
is  impracticable,  if  not  Impossible,  and  the 
legislature  has  exercised  its  undoubted  power 
by  grouping  them  In  classes.  Thus  the  man 
who  operates  a  powder  mill  In  a  popnlous  city 
maintains  a  public  nuisance,  as  does  he  who 
BO  places  electric  wires  as  to  endanger  life  or 
property;  but  It  would  tax  the  acumen  of  the 
wisest  body  of  lawmakers  to  describe  with 
particularity  every  act  the  doing  of  which,  in 
onr  complicated  civilization,  would  constitute 
a  nuisance.  And  the  legislature  has  not  at- 
tempted to  do  so,  but  by  general  language  has 
declared  that  anything  which  Is  Injurious  to 
health.  Indecent  or  offensive  to  the  senses,  or 
an  obstruction  to  the  free  use  of  property,  etc., 
is  a  public  nuisance.  Pen.  Code,  f  370.  So. 
here,  it  would  be  Impossible  to  enumerate  the 
many  ways  and  means  which  the  Ingenuity 
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of  men  might  devise  to  defeat  the  orderly  or 
lawful  conduct  of  an  election;  and  without 
undertaking  the  task,  the  legl3latm-e  has  seen 
at  to  make  offenses  of  them  all.  It  is  merely 
for  the  court  to  say  whether  or  not  the  act 
charged,  like  the  act  charged  to  constitute  a 
nuisance,  comes  within  the  class. 

Of  the  sufficiency  of  the  act  complained  of 
In  the  case  at  bar  we  entertain  no  doubt. 
The  law  guaranties  not  only  the  orderly  but 
the  legal  conduct  of  elections.  An  election 
legally  conducted  is  carried  on  by  officers 
duly  appointed  and  under  oath  for  the  prop- 
er performance  of  their  duties.  One  who 
willfully  and  feloniously  usurps  the  func- 
tions of  au  elective  officer,  whether  he  does 
so  by  force  or  guile,  is.  In  either  case,  inter- 
fering with  the  legal  conduct  of  that  elec- 
tion, and  is  amenable  to  the  law  for  his. 
conduct. 

The  Judgment  is  reversed,  with  directions 
to  the  court  to  overrule  defendant's  de- 
murrer. 

We  concur:  BEATTX,C.J.;  VAN  FLEET, 
J.;  GAROUTTE,  X;  McFABLAND,  J. 


PEOPLE  T.  HOUSTON.    (Cr.  13.) 
(Supreme  Court  of  California.    June  22,  1895.) 

In  bank.  Appeal  from  superior  court,  city 
and  county  of  San  Francisco;  George  N.  Babrs, 
JudKe. 

Albert  Houston  was  indicted  for  nulawfully 
acting  as  election  inspector,  and  from  an  orde-r 
sustaining  a  demurrer  to  the  indictment,  nnd 
directing  the  submission  of  the  cause  to  another 
grand  jury,  the  people  appeal.    Reversed. 

Atty.  Gen.  FitzBcraid,  for  the  People.  Car- 
roll Cook,  for  respondent. 

PER  CURIAM.  This  case  la  in  all  essential 
features  identical  with  the  case  of  People  v. 
Lee  (Cr.  14.  decided  .Tune  22,  1895)  40  Paa 
754.  Here  the  defendant  is  charged  with  hav- 
ing unlawfully  acted  as  inspector,  while  Ijee 
was  accused  of  having  acted  as  clerk.  Upon  the 
authority  of  People  v.  Lee,  the  notion  to  dis- 
miss is  denied,  and  the  judgment  is  reversed, 
with  directions  to  the  court  to  overrule  defend- 
ant's demurrer. 


(5  Wyo.  409) 

SEIBEL  et  al.  v.  BATH  et  aL 
(Supreme  Court  of  Wyoming.  June  23,  1895.) 
Motion  fob  New  Tbial  —  Bill  of  Ezceptioss — 
Review  —  Faii.uue  to  Join  Pabty  in  Kkhor — 
Special  Fi!»ding8  —  Phesdmptions  in  Bdpport 
of  Judgment  —  Administhatios  —  Individual 
UsK  OF  Estate  Finds— Rights  of  Tbirii  Par- 
ties—Notice of  Estate's  Interest. 

1.  Under  the  rule  of  the  supreme  court  pro- 
viding that  nothing  which  could  have  been  prop- 
erly assigned  as  a  ground  for  a  new  trial  will 
be  considered  in  that  court  unless  it  shall  ap- 
pear that  the  same  was  properly  presented  to 
the  court  below  by  a  motion  for  a  new  trial, 
and  that  such  motion  was  overruled,  and  ex- 
ception was  reserved  to  such  ruling,  all  of  which 
shall  be  embraced  in  the  bill  of  exceptions,  a 
motion  for  a  new  trial  not  incorporated  in  the 
bill  of  exceptions  will  not  be  considered. 

2.  To  entitle  appellant  to  the  consideration 
of  an  assignment  of  error  that  the  judgment  is 


not  sustained  by  the  findings,  neither  a  motion 
for  a  new  trial  nor  a  bill  of  exceptions  is  neces- 
sary. 

3.  Findings  of  fact  will  not  be  reviewed  un- 
less a  motion  for  a  new  trial  and  an  exception 
to  an  order  overruling  the  same  are  embraced  in 
the  bill  of  exceptions. 

4.  Where  a  defendant  brings  error,  and  fails 
TO  join  a  codefeudant,  the  supreme  court  may, 
within  the  statutory  time  for  bringing  error,  on 
motion  of  the  plaintiff  in  error,  with  the  consent 
of  the  codefeudant,  allow  such  codefendant  to 
be  joined  as  a  plaintiff  in  error. 

5.  Where,  in  an  action  involving  the  claims 
of  various  parties  to  proper^,  the  court  finds  ps 
facts  all  that  is  essential  to  show  the  ownership 
of  the  several  parties,  it  will  not  be  assumed 
on  appeal,  in  support  of  the  judgment,  that  the 
court  found  other  facts  inconsistent  with  those 
contained  in  the  findings. 

6.  Where  one,  after  erecting  buildings  on 
the  land  of  another,  dies,  and  his  administratrix 
purchases  the  land  and  takes  a  deed  thereof  in 
her  own  name,  using  estate  funds  for  that  pur- 
pose, and  rebuilds  the  building  after  its  destruc- 
tion by  fire,  using  insurance  money  belonging  to 
the -estate,  a  person  who,  without  notice  of  the 
rights  of  the  estate,  supplies  labor  and  materials 
for  the  building,  and  files  a  mechanic's  lien 
therefor,  ac-qnires  a  lien  on  the  building  and  land 
prior  to  the  rights  of  the  heir. 

7.  The  pendency  of  administration  proceed- 
ings is  not  notice'to  one  dealing  with  the  admin- 
istratrix in  regard  to  land  to  which  she  holds  the 
legal  title  that  the  estate  has  an  interest  in  tb« 
land. 

Error  to  district  court,  Albany  county;  J. 
W.  Blake,  Judge. 

Action  bv  Paul  F.  H.  Bath  and  another 
against  Gustav  A.  Seibel  and  others  to  eor 
join  the  foreclosure  of  mechanics'  liens  and 
mortgages.  A  decree  was  rendered  in  favor 
of  plaintiffs,  and  defendants  bring  error.  Re- 
versed. 

N.  E.  Corthell,  for  plaintiffs  In  error.  U. 
C.  Brown,  for  defendants  in  error. 


POTTER,  J.  In  this  case  Paul  P.  H.  Bath 
and. Josephine  D.  S.  Bath,  minor  heirs,  by 
Charles  Kuster.  their  next  friend,  brought 
suit  in  the.  district  court  of  Albany  county  to 
enjoin  Gustav  A.  Seibel,  George  Bemer,  and 
Eli  Crumrine  from  further  proceeding  to 
foreclose  or  enforce  certain  mechanics'  U«i8 
claimed  by  Seibel  and  Bemer,  respectively, 
and  two  mortgages  held  by  Crumrine  upon 
certain  property  alleged  to  belong  to  the  said 
heirs,  and  to  the  end,  also,  that  said  incum- 
brances be  declared  void.  Restraining  or- 
ders were  issued  pending  the  suit  Separate 
demurrers  were  tiled  to  the  petition,  and  over- 
ruled, and  the  rulings  severally  excepted  to. 
Separate  answers  were  thereafter  filed,  which 
were  met  by  replies,  and  trial  was  had  before 
the  court  without  the  intervention  ot  a  Jury. 
The  court  found  the  facts  specially,  and 
these,  with  the  conclusions  of  law,  were  en- 
tered upon  the  Joiu-nal  as  part  of  the  Judg- 
ments or  decree.  The  evidence  Is  not  before 
us.  The  findings,  decision,  judgment,  and 
decree  were  severally  excepted  to  by  the  de- 
fendants in  the  court  below.  Motions  for 
new  trial  seem  to  have  been  filed,  presented, 
and  overruled,  and  time  allowed  for  reducing 
exceptions  to  writing.    No  bill  of  exceptions 
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Is  in  the  record.  The  petition  alleged  that 
one  Frederick  Bath  died  Intestate  at  Lara- 
mie Olty,  Wyo.,  October  24,  1881,  leaving  sur- 
viring  him,  as  sole  heirs  of  his  estate,  his 
wife,  Johanna  Bath,  and  his  two  infant 
children,  Paul  F.  H.  Bath  and  Josephine  D. 
S.  Bath;  that  on  November  2,  1881,  the 
widow  was  appointed  administratrix  of  said 
estate,  and  thereupon  duly  qualified  and  en- 
tered upon  the  discharge  of  the  duties  there- 
of; tliat  the  estate  was  duly  appraised  at 
$11,818.12,  and  the  total  indebtedness  did  not 
exceed  $1,600,  but  that  the  said  estate  was 
then  worth  more  than  $10,000  net,  one-half 
of  which  belonged  to  ttie  said  infant  heirs. 
It  is  further  alleged  in  the  petition  that  on 
November  2,  1882,  Johanna  Bath  made  a  re- 
port, as  administratrix,  showing  that  after 
the  payment  of  the  debts  of  the  estate,  and 
all  expenses  of  administration,  there  remain- 
ed In  her  hands  $3,324.24;  that  none  of  the 
real  estate  of  said  estate  had  been  disposed' 
of,  and  a  part  only  of  the  personal  property 
had  been  converted  into  money.  It  la  also 
alleged  that  the  real  estate  consisted  In  part 
of  the  Laramie  Brewery,  situated  on  parts  of 
sections  20  and  21,  in  township  16  N.,  of 
range  73  W.,  hi  Albany  county,-  Wyo.,  and 
parts  of  lots  20,  21,  and  22  In  block  102  in  the 
town  of  Laramie  City,  said  brewery  consist- 
ing of  a  stone  ice  house,  stone  malt  house,  a 
frame  brewery  building,  and  frame  stable; 
that  Frederick  Bath,  In  his  lifetime,  made 
a  pre-emption  filing  upon  certain  described 
lands,  and  made  settlement  thereon  with  his 
family;  that  after  his  death  his  widow,  on 
July  21, 1882,  made  a  cash  entry  of  said  land, 
and  paid  therefor  with  moneys  of  the  estate, 
and  a  patent  from  the  government  was  is- 
sued to  her  therefor;  that  it  being  discovered 
tliat  the  brewery  was  erected  on  lands,  title 
to  which  %vas  not  in  Frederick  Bath,  the 
admiuistmtrix  purchased  the  same,— a  part 
from  the  Union  Pacific  Railway  Company, 
and  a  part,  presumably,  from  some  other  per- 
son,—paying  for  the  same  with  moneys  of 
the  estate;  that  the  deeds  to  said  land  were 
made  to  Johanna  Burman,  she  being  said 
widow,  and  having  in  the  meantime  remar- 
ried. It  Is  charged  that  these  lands,  and  the 
titles  thereto,  were  and  are  held  by  her  iu 
trust  for  the  heirs  of  said  estate;  that  said 
Jolmnua  Burman  caused  said  Laramie  Brew- 
ery to  be  rebuUded  (it  having  been  destroyed 
by  fire,  as  It  later  appears),  expending  there- 
on about  $8,000  of  the  moneys  of  the  estate, 
and  it  is  charged  this  was  unlawful.  Fur- 
ther, tliat  she  contracted  with  said  Seibel  for 
machinery  for  said  brewery,  and  with  said 
Bemcr  for  work,  labor,  and  materials  in  the 
construction  and  repair  thereof,  and  that 
each  of  them  claims  a  balance  due  them  for 
such  material  and  labor  (to  Seibel,  $2,250.32, 
and  to  Bemer,  $4,738.40),  for  which  balance 
each  of  them  has  filed  a  mechanic's  lien,  and 
has  brought  an  action  in  the  district  court 
to  enforce  and  foreclose  said  Hens  upon  the 
brewery  and  the  lands  upon  which  It  stands. 


to  the  extent  of  one  acre.  It  is  also  stated: 
Tlmt  E.  Crumrine  holds  two  several  moi*t- 
gages,  for  $6,000  and  $4,000,  respectively,  cov- 
ering the  N.  V^  of  N.  W.  ^  and  lots  3  and  4 
of  section  28  in  township  16  N.,  of  range  73 
W.;  also  the  &  B.  %  of  S.  W.  %  of  secUon  21, 
township  16  N.,  of  range  73  W.,  and  a  por- 
tion of  section  20,  containing  s/io  acres;  also 
lots  11,  12,  and  13  in  block  164,  and  pai-ts  of 
lots  20,  21,  and  22  In  block  1Q2,  in  Laramie 
City;  said  mortgages  having  been  executed 
by  said  Johanna  Burman;  that  Crumrine 
claims  them  as  subsisting  liens,  and  has 
appeared  in  the  suit  brought  by  Seibel  and 
Bemer,  and  set  up  his  liens,  asking  that  they 
I)e  declared  prior  to  the  said  mechanics'  liens. 
It  is  charged  that  the  property  thus  mort- 
gaged was  the  property  of  the  said  estate. 
The  mortgages  were  given  in  May  and  July, 
1890,  respectively.  It  is  further  alleged  that 
the  district  court  In  April,  1891  (which,  upon 
the  admission  of  the  state,  assumed  probate 
Jurisdiction),  had  cited  said  administratrix 
to  render  an  account  and  settlement  of  the 
estate,  and  that  she  was,  at  the  time  of  fil- 
ing the  i^titlon  in  this  suit,  preparing  her 
statement  of  account  The  answers  filed  by 
the  several  defendants  denied  that  any  of 
the  property  belonged  to  the  estate;  admit- 
ted the  purchase  of  the  lands  by  the  widow 
in  her  own  name,  but  denied  that  she  did  so 
as  administratrix,  or  with  moneys  of  the  es- 
tate, or  that  she  took  the  lands  in  trust,  as 
alleged  in  the  petition;  denied  that  the  brew- 
ery was  rebuilt  or  repaired  with  any  of  the 
moneys  of  the  estate,  or  without  authority  of 
law.  As  a  second  defense,  each  answering 
defendant  set  up  want  of  knowledge  or  no- 
tice of  the  trust,  actual  or  constructive. 

As  the  errors  ctiarged  are  predicated  upou 
the  ccmdusion  of  law  reached  by  the  court, 
and  Judgment  or  decree  rendered  upon  the 
facts  as  found  by  it,  it  has  been  necessary  to 
thus  ra\her  explicitly  review  the  allegations 
of  the  pleadings;  the  evidence  not  being  be- 
fore us,  and  the  findings  of  fact  not  being 
opposed  by  the  piahitifCs  in  error,  the  sole 
contention  being  that  upon  the  findings  of 
fact  a  different  Judgment  should  have  been 
rendered.  The  court  found  the  death  of 
Frederick  Bath,  as  alleged  and  admitted,  and 
that  he  left  surviving  him  his  widow  and 
two  infant  children  already  named;  the  ap- 
pointment of  Mrs.  Bath  as  administratrix; 
that  she  was  remarried  to  one  John  A.  Bur- 
man on  the  1st  day  of  December,  1885,  and 
that  hex  letters  of  admlnisti-ation  had  not 
been  revoked,  but  that  she  continued  to  act 
as  administratrix  until  after  the  bringing  of 
said  action,  and  during  all  that  time  retain- 
ed possession  of  the  property  of  the  estate; 
that  the  property  of  the  estate,  at  the  time 
of  the  death  of  the  deceased,  "consisted  In  part 
of  certain  buildings  situated  upon  a  portion  of 
sections  twenty  (20)  and  twenty-one  (21)  in 
township  number  sixteen  (16)  north,  of  range 
number  seventy-three  (73)  west,  and  known 
as  the  'Laramie  Brewery,'  the  title  to  said 
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lands  In  said  section  nmnber  twenty  (20)  tben 
being  In  some  person  other  than  said  Fred- 
erick Bath,  deceased,  and  title  to  said  lauds 
In  said  section  twen^-one  (21)  being  then  In 
the  Union  Pacific  Railroad  Company;  and 
that  the  property  of  said  estate  consisted  tm> 
ther  of  parts  of  lots  numbered  twenty  (20), 
twenty-one  (21),  and  twenty-two  (22)  In  block 
numbered  one  hundred  ninety-two  (192)  In 
town  of  Laramie  City,  In  said  county  and 
state,  title  to  which  said  property  was  In 
said  Frederick  Bath,  deceased."  The  court 
then  fiffther  finds  that  In  1882,  after  the 
death  of  Frederick  Bath,  said  Johanna  Bath 
purchased  the  S.  W.  %  of  the  S.  W.  14  of  said 
section  21  from  the  Union  Pacific  Railroad 
Company,  and  took  a  conveyance  therefor  In 
her  own  name  and  In  her  personal  capacity, 
and  has  ever  since  then  held  the  legal  title 
thereto  In  her  own  name;  that  In  1890,  as 
Johanna  '  Burman,  she  purchased  from  the 
owner  the  said  lands  In  section  20,  and  took 
a  ccmveyance  therefor  In  her  own  name,  and 
In  her  x>erBonal  capacity,  and  ever  since  has 
held  the  legal  title  thereto  In  her  own  name; 
that  at  the  time  of  the  death  of  Frederick 
Bath  he  was  living  with  his  family  upon  cer- 
tain described  lands  In  section  28,  and  had 
filed  a  pre-emption  declaratory  statement 
therefor,  but  had  not  obtained  -title  thereto, 
and  that  after  his  death,  and  in  the  year  1882. 
said  Johanna  Bath  filed  a  declaratory  state- 
ment for  said  lands  in  her  own  name,  and 
thereafter  made  final  proof,  and  entered  said 
lands  In  her  own  name,  and  obtained  a  pat- 
ent from  the  United  States  therefor,  and  ever 
since  then  has  had  the  legal  title  to  said  lands 
in  her  own  name,  and  in  her  personal  capacity; 
that  the  moneys  used  In  obtaining  title  to 
the  lands  In  section  21,  and  the  lands  upon 
which  she  filed  bee  declaratory  statement  In 
section  28,  were  In  part  her  personal  moneys, 
and  In  v&Tt  the  moneys  of  the  estate,  and  that 
it  is'  impossible  to  determine  the  amount  or 
proportion  of  each;  that  after  the  death  of 
Frederick  Bath  the  brewery  buildings  were 
In  part  destroyed  by  fire,  but  that  the  founda- 
tions, cellars,  and  other  portions  remaining 
were  worth  $2,892,  and  that  $3,(584  was  re- 
ceived by  Johanna  Bath  as  proceeds  of  the 
Insurance  on  buildings  so  destroyed,  and  by 
her  reinvested  in  the  new  buildings  constitut- 
ing the  said  lAramIe  Brewery.  As  to  notice, 
the  court  finds  that  neither  of  the  defendants 
below,  at  the  time  that  their  several  liens  ac- 
crued to  them,  had  any  notice  or  knowledge 
of  the  claims  of  said  Infant  heirs  to  the  prop- 
erty In  controversy,  nor  that  any  of  said 
property  constituted,  or  was  claimed  to  be 
the  property  of,  the  estate  of  Frederick  Bath, 
deceased,  nor  that  the  said  estate  was  still 
In  process  of  administration,  nor  that  Johan- 
na Bath  was  administratrix  thereof,  nor  that 
any  of  the  moneys  of  said  estate  were  used 
to  obtain  title  to  said  lands,  or  any  portion 
thereof,  but  that,  on  the  contrary,  each  of  the 
defendants  contracted  his  obligations  and 
Claims,  and  that  the  same  accrued  to  them,  re- 


spectively.  In  good  faith,  and  for  Taloable 
considerations.  As  a  mixed  question,  perhaps, 
of  law  and  fact,  the  court  finds  that  the  undi- 
vided one-half  of  the  buildings  remaining  aft- 
er the  fire,  and  one-half  of  the  Insurance  mon- 
eys, were  the  property  of  the  plaintiffs,  said 
infant  heirs.  The  court  foond  them  entitled 
to  a  first  lien  upon  the  brewery  building,  as 
then  constituted,  but  not  upon  the  lands  upon 
which  the  same  Is  situate,  for  the*  sum  of 
$3,288.36,  in  preference  to  the  claims  of  the 
defendants,  or  any  of  them,  and  that  they 
were  entitled  to  an  undivided  one-half  of 
part  of  lots  20,  21,  and  22  In  block  192,  as 
heirs  of  the  said  estate.  It  was  thereupon 
ordered  and  decreed  that  the  injunctions  be 
dissolved  and  vacated,  and  that  the  said  lien- 
ors and  mortgagee  be  at  liberty  to  enforce 
In  any  and  all  lawful  ways  their  claims  and 
liens  against  said  lands  and  otber  property, 
subject  to  a  first  lien  upon  said  building  for 
said  sum  of  $3,288.36,  without  Interest,  in 
favor  of  the  said  Infant  heirs,  and  subject 
also  to  the  undivided  one-half  interest  of  said 
heirs  in  said  lots  in  said  block  102. 

After  the  filing  of  the  petition  in  error, 
plaintiffs  In  error,  having  discovered  that  Jo- 
sephine D.  S.  Bath  was  deceased,  filed  a 
motion  to  substitute  In  her  stead,  as  defend- 
ants In  error,  her  heirs,  Paul  F.  H.  Bath,  al- 
ready a  party,  and  Ralph  Burman  and  Lena 
Burman,  minor  children,  which  was  assented 
to  by  counsel  for  defendants  In  error,  and  the 
order  was  made  as  requested;  and  plaintiffs  In 
error,  also  with  the  consent  of  counsel  tar  de- 
fendants In  error,  moved  the  appointment  of 
Charles  Kuster  as  guardian  ad  litem  for  said 
Ralph  and  Lena  Burman.  The  order  may  be 
entered  as  prayed  for. 

The  petition  In  error  was  filed  in  this  court 
on '  December  7,  1894.  On  the  23d  day  of 
March,  1895,  the  defendants  In  error  filed 
a  motion  to  dismiss  the  proceedings  In  error 
on  several  grounds,  which  resolve  themselves 
Into  two:  (1)  That  there  is  no  error  present- 
ed by  the  petition  in  error  which  can  be  re- 
viewed by  this  court,  for  the  reason  that 
there  Is  no  bill  of  exceptions  In  the  record,  ami 
no  motion  for  new  trial  presented  by  bill  of 
exceptions;  the  statute  of  limitations  of  two 
years  having  expired,  as  alleged,  as  to  the 
ruling  on  the  demurrers.  (2)  That  there  is  a 
defect  of  parties,  in  this:  that  one  of  the  de- 
fendants In  the  court  below  (Ell  Crumrinei 
is  not  joined  as  plaintiff  in  error,  and  has  not 
been  served  with  summons  In  error,  or  in  any 
manner  notified  of  the  pending  proceediu;:^ 
in  error.  After  the  filing  of  this  motion  to 
dismiss,  and  before  bearing,  the  plaintiffs  In 
error  filed  a  motion  to  make  said  Crumrlne 
a  plaintiff  In  error,  producing  his  consent  in 
writing  thereto.  The  two  motions  were  sub- 
mitted together,  and  the  whole  case  was  al- 
so submitted  at  the  same  time,— the  merit? 
of  the  motions,  and  the  points  involved  in 
the  case  Itself,  being  fully  discussed  In  and 
covered  by  the  briefs  of  the  respective  par- 
ties.   If  the  motion  to  dismiss  is  well  found- 
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ed,  we  need  go  no  farther.  The  petition  in 
error  charges  error  in  overmling  the  demur- 
rers to  the  original  petition,  and  error  in  the 
Judgment,  in  that  the  same  is  not  sustained 
by  the  findings  of  fact,  and  that  the  same  is 
contrary  to  law.  In  addition,  error  is  char- 
ged in  overruling  the  motions  for  new  trlaL 
In  so  far  as  it  is  attempted  to  obtain  a  re- 
view of  the  order  of  the  district  court  in  oyer- 
niling  the  motions  for  new  trial,  the  record  is 
insuffldeot  to  properly  present  such  error,  if 
any  exists.  Under  onr  practice,  and  a  long 
line  of  decisions  In  this  court,  a  motion  for 
new  trial  is  not  a  part  of  the  record,  unless 
incorporated  in  a  bUl  of  exceptions  properly 
prepared,  allowed,  and  signed.  Not  only  have 
-the  rules  of  the  supreme  court  required  this, 
but  the  decisions  thereof  have  been  uniform 
In  this  respect,  and  have  formed  a  rule  for 
practice  in  error  proceedings  much  too  long 
established  to  be  now  abandoned.  The  pres- 
■ent  rule  of  the  court,  which  Is  given  the  au- 
thority of  statute  "law,  provides  that  "noth- 
ing which  could  have  been  properly  assigned 
as  a  ground  for  a  new  trial  in  the  court  be- 
low will  be  considered  in  this  court,  unless  it 
shall  appear  that  the  same  was  properly  pre- 
edited  to  the  court  below  by  a  motion  for  a 
new  trial,  and  that  such  motion  was  over- 
ruled and  exc^t}on  was  at  the  time  reserved 
to  such  ruling;  all  of  which  shall  be  embraced 
In  the  bin  of  exceptions."  This  may  not,  in 
terms,  be  as  restrictive  as  the  former  rule,  but 
•we  apprehend  the  latter  went  no  further, 
-and  did  not  attempt  to  requh:e  such  a  motion, 
unless  the  same  was  proper  under  the  stat- 
ute. A  new  trial,  under  our  laws,  is  "a  re- 
examination. In  the  same  court  of  an  issue 
-of  fact,  after  a  verdict  by  a  jm'y,  a  report  of 
-a  referee  or  master,  or  a  decision  by  the 
■court."  Rev.  St.  1887,  S  2652.  In  so  far  as 
error  is  predicated  upon  the  judgment  or 
-decree  as  not  being  sustained  by  the  findings 
of  fact,  and  as  contrary  to  law  based  upon 
such  findings,  no  motion  for  a  new  trial  was 
-necessary.  No  re-examhiatlon  of  an  Issue  of 
fact  Is  required.  The  plalntifTs  In  error  ac- 
cept the  findings  of  fact.  They  do  not  con- 
trovert them.  The  findings  are  entered  upcm 
the  Journal,  and  are  a  part  of  the  record. 
^The  petition,  demuners,  answers,  and  replies 
are  also  parts  of  the  record  proper.  To  enable 
this  court  to  consider  an  assignment  of  er- 
TM*  that  the  Judgment  or  decree  is  not  sus- 
-tained  by  tlie  special  findings,  and,  as  based 
thereon.  Is  contrary  to  law,  neither  a  motion 
-for  new  trial  nor  bill  of  exceptions  Is  necessa- 
ry. Proman  v.  Patterson  (Mont)  24  Pac.  C©2; 
^Curtis  V.  WaUIng  (Idaho)  18  Pac  54;  Roberts 
V.  Eadred  (Cal.)  15  Pac.  16.  See  Pericfus  v. 
McDoweU,  3  Wyo.  328,  23  Pac.  71.  We  could 
not,  however,  review  the  findings  of  fact  with- 
out a  bill  of  exceptions,  and  a  motion  for  new 
-trial,  to  the  overruling  of  which  an  exception 
bad  been  reserved,  and  duly  embraced  in  the 
bill. 

But  it  is  urged  that  th«%  is  a  defect  of  par- 
ities.   It  is  «xtte>nely  doubtful  if  there  is  any 


Buch  defect  of  parties  in  the  petition  In  error, 
as  originally  filed.  The  defendants  Sclbel, 
Berner,  and  Crumrine  had  no  joint  interests 
in  the  suit  below.  Their  Hens  were  several, 
and  perhaps  antagonistic,  although  not  op- 
posed to  .each  other  In  the  present  case.  A 
review  of  the  decree  upon  the  application  of 
one  of  them  could  not,  in  any  sense,  it  seema 
to  us,  injuriously  affect  the  others.  However 
that  may  be,  the  plaintiffs  in  error,  within  the 
statutory  period  of  two  years  for  brlnsrm^  er- 
ror proceedings  in  this  court  from  a  final  judg- 
ment, move  to  Join  Mr.  Criunrine  as  plaintiff 
in  error;  and  he  consents  thereto,  not  only, 
but  Joins  in  the  request.  We  perceive  no 
reasonable  objection  to  the  granting  of  this 
motion.  The  addition  of  new  parties  in  the 
.appellate  court  is  not  a  novel  proceeding.  In 
Ohio,  whose  Civil  Code  is  the  pattern  for  our 
own,  it  is  frequently  allowed.  They  have 
gone  so  far  In  that  state  as  practically  to  over- 
rule an  earlier  case  (Smetters  v.  Bainey,  14 
Ohio  St  287)  wherein  it  was  held  that  where 
omitted  parties  were  necessary  they  cannot 
be  permitted  to  be  brought  in  after  the  period 
of  limitation  for  prosecuting  error  had  ex- 
pired. Secor  T.  WItta-,  39  Ohio  St  218; 
Bradford  v.  Andrews,  20  Ohio  St  208;  Bank 
V.  Green,  40  Ohio  St.  431;  Wangeilen  v.  As- 
pell,  47  Ohio  St  250,  24  N.  B.  40S.  See,  also, 
Smetters  v.  HaUway  Co.,  13  Ohio  St.  508.  In 
Kansas,  where  objection  -was  made  on  the 
gronnd  that  several  plaintiffs  In  enor  were 
improperly  joined,  the  court  stated  that  even 
if  they  considered  the  petiti(«i  defective,  as 
contended  for,  they  would  to  such  a  case, 
where  the  question  was  doubtftil,  nave  grant- 
ed permission  to  each  to  file  separate  petitions 
in  error,  rather  than  sustain  the  motion  to 
dismiss.  Jordan  v.  McNeil,  25  Kan.  459.  If 
these  parties  are  improperly  joined,  no  objec- 
tion on  that  ground  Is  made.  The  counsel 
for  defendants  in  error  Insisting  that  Crum- 
rine should  have  been  brought  in  either  as 
plaintiff  or  defendant  in  error,  and  his  writ- 
ten consent  and  request  to  be  joined  as  plain- 
tiff In  error  betog  filed,  the  other  plaintiffs  in 
error  moving  therefor,  all  within  the  period 
within  which  error  could  have  been  prose- 
cuted, we  think  he  may  be  Joined.  See 
O'Keefev.  Foster  (decided  at  the  present  term 
of  this  court)  40  Pac.  525.  The  motion  to 
dismiss  is  therefore  denied.  The  motion  to 
make  Bli  Crumrine  an  additional  plaintiff  In 
error  is  granted,  and  the  plaintiffs  In  error 
may  have  leave  to  amend  their  petition  in 
error  by  joining  said  Crumrine  as  a  plaintiff 
In  error. 

Plaintiffs  to  error  Insist  that  the  Judgment 
and  decree  of  the  district  court  postponing 
their  liens  to  a  lioi  of  the  plaintiff  heirs  in 
the  brewery  bulldtog  for  one-half  the  value 
of  the  ruins  of  the  old  buildings,  and  one- 
half  of  the  tosurance  moneys  invested  by 
their  mother,  Johanna  Burman,  to  the  con- 
struction and  repair  thereof,  is  error,  and  un- 
supported by  the  findings  of  fact  As  against 
this  claim,  counsel  for  the  heirs  contends  that 
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wo  must  assume,  Ib  the  absence  of  evidence 
to  the  contrary,  that  the  court  had  evidence 
before  it  to  sustain  the  conclusion  of  law 
and  its  Judgment  In  case  the  finding  of  fact 
had  been  a  general  one,  this  might  be  true, 
but  the  court  finds  as  facts  all  that  is  essen- 
tial to  show  the  ownership  of  the  various 
parties.  Including  the  interests  of  the  heirs 
In  the  buildings  and  lands.  We  can  hardly 
assume  that  upon  the  evidence  the  court 
found  other  facts  inconsistent  with  those  en- 
tered in  its  findings  as  Its  conclusion  upon 
all  the  facts. 

It  is  further  Insisted  that  the  court  took  the 
view  that  the  Intestate,  being  the  owner  of 
the  buildings,  the  children,  the  heirs  to  one- 
half  his  estate,  became  and  remained  the  ab- 
solute owners  thereof,  and,  further,  that  the 
proceedings  In  the  probate  court  constituted 
lis  pendens,  and  the  plaintiffs  In  error  could 
not  acquire,  pending  the  administration  of 
the  estate,  any  interest  in  or  lien  upon  the 
buildings,  as  against  the  heirs  other  than 
Mrs.  Burman.  It  seems  that  Fredericl^  Bath, 
at  the  time  of  bis  death,  was  the  owner  of 
the  brewery  buildings,  but  did  not  own  the 
land,  or  any  portion  thereof,  upon  which  they 
were  built  The  railway  company  owned  a 
part  thereof,  and  some  one,  whose  name  Is 
not  disclosed,  held  the  title  to  the  remainder. 
If  he  owned  the  buildings  only,  so  far  as  his 
ownership  went,  the  property  must  have 
been  pei-sonal  in  character,  as  distinguished 
from  real.  Ewell,  Fixt  pp.  06,  67.  There 
could  not  have  been  two  owners  of  the  real 
estate.  Under  certain  conditions  he  might 
have  owned  the  bnildingR,  notwithstanding 
tlie  other  ownership  of  the  laud,  and  have 
liad  the  right  to  retain  them  where  they  were, 
or  remove  them.  Whether  these  conditions 
existed  or  not  does  not  appear,  furtlier  than 
by  the  finding  that  the  buildings  were  the 
property  of  the  estate.  Without  pursuing 
this  Inquiry  further,  however.  It  may  be  said. 
In  pa!>siug,  if  the  buildings  were  pereonal 
pi-operty  they  vested  in  the  administratrix, 
the  same  as  all  other  personal  estate,  pend- 
Inir  administration.  We  are  inclined  to  think 
that  this  Is  the  proper  view  to  talje  of  this 
matter,  and  tliat  such  was  the  legal  status  of 
the  property.  Afterwards  Mrs.  Bath,  who 
was  the  administratrix,  purclmsed  In  her  own 
name,  aud  In  her  personal  capacity,  all  the 
lands  upon  which  the  buildings  were  situat- 
ed,—the  purchase  of  a  portion  not  being  made 
until  tlie  .year  1890,— taking  the  deeds  of  con- 
vovance  in  her  own  name.  As  to  part  of  this 
land  she  used  In  the  purchase,  Indlsciimlnate- 
ly,  mnoevs  of  her  own  and  of  the  estate,  but 
In  what  proportion  it  Is  not  possible  to  deter- 
mine. She  thereby  obtained  title  to  the 
realty  in  her  personal  capacity.  She  was  also 
in  possession.  It  is  prol>able  that,  as  against 
the  other  heirs,  she  held  the  buildings,  and 
the  land  as  well,  into  which  the  estate  mon- 
ey  bad  eone.  in  trust  for  them,  to  the  extent 
of  t'heir  interest;  but  the  buildings,  as 
against  &ay  one  dealing  with  her  without 


notice,  actual  or  constructive,  have  become  a 
part  of  the  realty,  If  they  were  not  so  before 
that  time,  and  they  could  not  have  been  so 
before,  unless  they  belonged  to  the  owner  of 
the  soil.  She,  then,  has  taken  the  legal  title 
to  some  property  of  the  estate.  She  also  In- 
vested in  these  buildings  upon  land  to  which 
she  held  the  legal  title  some  insurance  mon- 
eys belonging  to  the  estate,  thus  again  tak- 
ing to  hei-self  title  to  property  of  the  estate. 
It  is  a  similar  case,  in  both  instances,-  to  a 
trustee  using  trust  property  or  funds  with 
which  to  buy  property  in  his  own  name,  and, 
to  all  appearances,  in  his  Individual  capacity. 
In  such  cases,  what  is  the  result?  The  trus- 
tee has  the  legal  title,  it  Is  true,  but  he  holds 
such  title  in  trust  for  the  beneficiary.  As 
against  any  other  person,  however,  without 
notice  of  the  trust,  or  the  equitable  interests 
of  the  cestui  que  trust,  who  purchases  the 
same  from  the  trustee,  or  obtains  a  lien  there- 
on by  mortgage  or  by  operation  of  law,  such 
as  a  mechanic's  lien,  dealing  with  the  trustee, 
in  good  faith,  for  valuable  consideration,  he 
is.  to  all  intents  and  purposes,  the  full  owner, 
and  such  third  person  takes  It  discharged  of 
the  trust  2  Pom.  Eq.  Jur.  |$  591,  lOlS),  1001, 
and  note  1,  with  cases  cited;  Patterson  v. 
Booth.  103  Mo.  402.  15  S.  W.  543;  Bomar  v. 
Gist,  25  S.  C.  340;  Bowman  v.  Anderson,  82 
Iowa,  210,  47  N.  W.  1087.  We  say  "without 
notice."  and  include  therein  notice  actual  or 
constructive,  as  well  as  such  notice  as  is  pre- 
-,umed  under  the  doctrine  of  lis  pendens.  In 
the  case  at  bar  the  record  title  was  never  In 
the  intestate.  The  lienors  and  mortgagee 
had  no  notice  or  knowledge  that  the  build- 
ings were  the  property  of  the  estate,  or  of 
any  claim  or  interest  of  the  heirs,  or  even 
that  the  holder  of  the  legal  title  was  the  ad- 
ministratrix. It  may  be  that  all  persons  must 
be  conclusively  charged  with  notice  of  the 
appointment  of  the  administratrix,  but  that, 
in  itself,  would  not  cause  a  presumption  of 
notice  of  all  the  property,  personal  and  oth- 
erwise, which  belonged  to  the  estate.  The 
findings  of  fact  not  only  do  not  show  that 
they  had  notice  of  such  facts  as  should  have 
put  them  upon  Inquiry,  but  go  so  far  as  to 
establish  the  contrary.  Thus,  they  had  nei- 
ther notice,  actual  nor  constructive,  unless  the 
proceedings  of  the  probate  court  are  to  lie 
considered  as  lis  pendens.  Lis  pendens  is  a 
harsh  rule  in  all  cases,  and  especially  so  un- 
der our  statute,  which  does  not  require  a  fil- 
ing or  recording  in  the  office  of  the  register 
of  deeds,  and  a  court  will  not  extend  its  pro- 
visions beyoud  that  absolutely  required  by 
the  strict  necessities  of  the  case.  It  has 
never  been  applied,  so  far  as  our  investiga- 
tion goes,  except  where  property,  generally 
real  estate,  has  been  in  actual  litigation,  and 
the  pleadings  disclose  the  identical  property 
which  is  the  subject  thereof.  The  statute  of 
this  state  (Rev.  St.  {  2442),  which  Is  a  part 
of  the  Code  of  Civil  Procedure,  provides  that 
"when  the  summons  has  been  served,  or 
publication  made,  the  action  is  pending,  so 


Digitized  by 


Google 


Wyo.) 


RUBEL  V.  WILLRY. 


761 


as  to  charge  third  persons  with  notice  of  its 
pendency;  and  while  pending  no  interest 
can  be  acquired  by  thii-d  persons  In  the  sub- 
ject matter  thereof,  as  against  the  plaintiff's 
title."  This  section  clearly  contemplates  an 
action,  brought  by  some  person  in  some  court, 
wherein  the  title  or  right  to  property  is  di- 
rectly involved;  and  under  the  general  rule, 
as  aforesaid,  the  property  must  be  described 
or  identified  in  the  pleadings  with  sufficient 
particularity  to  have  put  one  upon  his  in- 
quiry, should  they  have  been  brought  to  his 
attention.  Surely  nothing  more  than  is  rea- 
sonably disclosed  by  the  pleadings  can  bind 
anv  one  under  such  a  doctrine.  It  would,  In- 
deed, be  a  harsh  rule  if  that  were  so.  Ar- 
rington  V.  Arrlngton,  114  N.  C.  151,  19  S.  E. 
351.  In  California  it  has  been  directly  held 
in  two  cases  that  such  probate  proceedings 
do  not  constitute  constructive  notice.  Nl- 
dever  v.  Ayers  (Cal.)  23  Pac.  102;  Association 
V.  Chalmere  (Cal.)  3  Pac.  101.  The  latter 
case  Involved  an  order  of  probate  setting 
aoart  a  homestead,  the  record  title  not  being 
in  the  intestate;  and  the  former  was  a  case 
where  an  administrator  held  the  legal  title 
to  property  belonging  to  the  heir,  and  an  or- 
der of  distribution  had  actually  been  made, 
bnt  before  it  was  recorded  the  administrator 
holding  the  legal  title  sold  it  to  another  for  a 
valuable  consideration,  who  had  no  notice  of 
the  secret  trust  It  was  held  that  the  pro- 
bate proceedings  did  not  impart  constructive 
notice.  It  seems  to  me  it  would  be  a  dan- 
gerous precedent  to  establish  that  would  con- 
clusively bind  every  one  who  should  deal 
with  the  holder  of  the  legal  title  to  personal 
or  real  estate,  by  proceedings  in  a  court  of 
probate,  In  the  matter  of  some  estate  where- 
in, perhaps,  by  the  inventoiy  or  otherwise,  it 
might  appear  that  the  heirs  had  some  equity 
in  that  property,  where  there  is  no  actual  no- 
tice or  notice  of  any  fact  whicli  would  put  a 
reasonably  prudent  man  upon  inquiry,  and 
there  is  no  element  of  bad  faith  in  the  trans- 
action. We  are  of  opinion  that,  under  the 
facts  as  found  by  the  district  court,  no  notice, 
either  constructive,  or  under  the  rule  of  lis 
pendens,  can  be  imputed  to  the  plalntifTs  in 
error  by  reason  of  the  probate  proceedings. 

Upon  the  finding  of  facts,  tlie  district  court 
erred  in  awarding  a  first  lien  to  the  defend- 
ants In  error  upon  the  buildings.  Wliatever 
their  rights  are  as  against  Johanna  Burman, 
who  is  not  a  party  to  this  suit,  their  equity 
is  subordinate  to  the  liens  of  the  defendants, 
except  as  to  their  Interest  in  lots  20,  21,  and 
22  in  block  192,  which  stood  in  the  name  of 
Frederick  Bath.  The  Judgment  and  decree 
must  be  reversed  and  vacated,  and  the  dis- 
trict court  is  directed  to  enter  a  judgment  and 
decree  upon  the  findings  in  favor  of  Seib^l 
and  Bemer,  respectively,  and  to  dissolve  the 
injunctions  as  to  them,  without  subjecting 
their  claims  to  any  lien  or  claim  of  the  said 
beirs,  and  to  render  a  judgment  and  decree 
in  favor  of  Crumrlne,  except  as  to  the  undi- 
vided one-half  of  that  part  of  lots  20,  21,  and 


22  in  block  192  in  Laramie  City,  which  stood 
in  the  name  of  Frederick  Bath,  oa  stated  in 
the  findings,  which  undivided  one-half  inter- 
est belongs  to  said  heirs  other  than  Johanna 
Burman;  to  dissolve  the  injunctions  as  to 
Crumrlne.  without  subjecting  his  claims  to 
any  lien  or  claim  of  the  heirs,  except  as  to 
said  Interest  in  said  lots  in  block  192;  and  to 
enjoin  him  from  enforcing  or  foreclosing  his 
mortgages,  or  either  of  them,  upon  that  inter- 
est in  said  last-described  lots  held  as  afore- 
said by  Paul  F.  H.  Bath,  Ralph  Burman,  and 
Lena  Burman. 

GROBSBECK,  C.  J.,  and  CONAWAY,  J., 
concur. 


(6  Wyo.  427) 

RUBEL  et  al.  v.  WILLBT,  Sheriff. 

(Supreme  Court  of  Wyoming.    June  23,  1895.) 

Review  on  Appeal— Record. 

Errors   assigned   as  ground   for   a   new 

trial  will  not  be  reviewed  unless  the  motion  for 

a  new  trial  is  embraced  in  the  bill  of  exceptions. 

Error  to  district  court,  Sheridan  county;  W. 
'S.  Metz,  Judge. 

Action  by  Rubel  Bros.  &  Co.  (a  copartner- 
ship), Daniel  J.  Bowman,  and  Charles  B. 
Larimer  against  Dennis  H.  Wllley,  sheriCf,  to 
recover  proi)erty  seized  by  defendant  under 
writ  of  attachment  issued  at  the  suit  of  the 
Sheridan  Brewing  Company,  substituted  de- 
fendant herein.  From  a  judgment  for  defend- 
ants, plaintiffs  bring  error.    Afl[inned. 

A.  M.  Appleget,  John  P.  Amott,  and  Burke 
&  Fowler,  for  plaintiffs  in  error.  B.  E.  Lona- 
baugh,  for  defendants  in  error. 

CONAWAY,  J.  The  property  in  controversy 
in  this  action  was  seized  as  the  property  of 
James  A.  .Tones  by  Dennis  H.  Willey,  sheriff 
of  Sheridan  county,  and  the  original  defend- 
ant herein,  by  virtue  of  a  writ  of  attachment 
issued  at  suit  of  the  Sheridan  Brewing  Com- 
pany, substituted  defendant  herein,  against 
the  property  of  the  said  Jones.  It  is  t)art  of  a 
quantity  of  property  conveyed  to  plaintiffs  in 
error  by  John  J.  Dolan,  as  agent  for  Jones,  In 
payment  of  antecedent  indebtedness  of  Jones  to 
plaintiffs  in  error,  amounting,  as  found  by  the 
trial  court,  to  ?26o.  The  trial  court  fixes  the 
value  of  the  property  so  conveyed  at  $000,  and 
a  special  Interest  of  defendant  in  error  there- 
in at  $291,  for  which  last-mentioned  amount, 
with  Interest  at  12  per  cent,  per  annum  from 
September  20,  1893,  and  costs,  judgment  is 
given  in  favor  of  defendant  in  error. 

The  assignments  of  error  are  based  partly 
upon  the  Insufliclency  of  the  evidence  to  sus- 
tain the  findings  and  judgment,  and  partly 
upon  errors  of  law  occurring  at  the  trial. 
These  are  grounds  for  a  motion  for  a  new 
trial,  and  no  motion  for  a  new  trial  Is  authen- 
ticated to  this  court  by  appearing  in  the  bill 
of  exceptions.  The  rules  of  this  court,  by  ex- 
press legislative  enactment,  have  the  force  of 
statutes.    Rule  13  (26  Pac.  xli.)  provides  as  fol- 
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lows:  "Nothing  which  could  properly  have 
been  assigDed  as  a  ground  for  a  new  trial  In 
the  court  below  will  be  considered  in  this 
court  unless  it  shall  appear  that  the  same  was 
properly  presented  In  the  court  below  by  a 
motion  for  a  new  trial,  and  that  the  motion 
was  overruled  and  exception  was  at  the  time 
reserved  to  such  ruling;  all  of  which  shall 
be  embraced  in  the  bill  of  exceptions."  It  is 
established  by  a  long  line  of  concurring  de- 
cisions that  such  errors  aa  may  be  presented 
by  a  motion  for  a  new  trial  will  not  be  re- 
viewed in  an  appellate  court  unless  the  mo- 
tion for  a  new  trial  is  embraced  in  the  bill  of 
exceptions.  See  Seibel  v.  Bath  (decided  at 
this  session)  40  Pac.  756.  This  is  not  done 
in  this  cause.  A  court  sometimes  suspends 
the  operation  of  its  own  rules  to  avoid  an  in- 
equitable result.  We  have  looked  through  the 
record  in  this  case,  and  do  not  find  it  to  be 
8  case  of  that  character.  The  finding  of  the 
trial  court  that  the  sale  of  the  attached  prop- 
erty before  the  levy  of  the  writ  of  attachment 
was  tinauthorlzed,  and  for  an  inadequate  con- 
sldei-ation,  and  void  as  to  attaching  creditors. 
Is  sustained  by  the  evidence.  The  Judgment 
of  the  district  court  is  therefore  affirmed. 

GBOESBECK,  C.  J.,  and  POTTER,  J.,  con- 
cnr. 


(16  Mont  m) 

THOMAS  et  al. 


PRANK. 


/Supreme  Court  of  Montana.    June  10,  1895.) 

ISTEREST  IN   LaNI)   —   CONBIDEKATION     NaUED    IS 

Deed— Grantor's  Right  op  Rkcovrbv. 
Plahitiffs  had,  in  order  to  defend  a  suit 
aRainat  them  and  others,  for  land,  by  persons 
claiming  under  a  quartz  location,  located  the 
land  for  themselves  and  the  other  defendants  in 
such  suit,  and  acreed  that  if  the  plaintiffs  there- 
in were  unsuccessful  they  would  convey  to  each 
defendant  who  contributed  hia  pro  rata  share 
of  the  expenses  of  the  suit  so  much  of  the  land 
ns  he  was  entitled  to.  Plaintiffs  and  the  other 
defendants  in  such  suit  were  successful,  but, 
throngh  the  default  of  several  owners  of  lots 
involved  therein  in  payment  of  their  share  of  ex- 
lienses,  plaintiffs  were  compelled  to  pay  a  defi- 
ciency of  $500.  One  of  these  defaulting  own- 
STK,  whose  pro  rata  share  of  expenses  was  $41, 
conveyed  to  defendant,  who,  after  learning  what 
title  and  interest  plaintiffs  claimed  in  the  lot, 
had  a  notary  make  a  deed  to  himself,  without 
stating  the  consideration,  and  take  it  to  plain- 
riffs,  who  named  $200  as  the  consideration,  and 
told  the  notary  to  ask  defendant  if  that  was 
satisfactory.  The  notary,  after  consulting  de- 
fendant, told  plaintiffs  that  defendant  wanted 
the  deed,  and  did  not  care  what  consideration 
was  inserted,  and  plaintiffs  executed  the  deed, 
with  $200  named  as  the  consideration.  Udd, 
that  plaintiffs  conld  recover  tliat  amount,  it  hav- 
ing been  evidently  named  by  them  in.  order  to 
secure  a  reimbursement  for  their  expenditures. 

Appeal  from  district  court.  Silver  Bow 
county;  J.  J.  McHatton,  Judge. 

Action  by  J.  D.  Thomas  and  others  against 
Henry  L.  Frank  to  recover  the  consideration 
expressed  in  a  deed.  From  a  Judgment  for 
plaintiffs,  defendant  appeals.     Modified. 

Suit  by  plaintiffs  against  defendant,  in  the 
Justice's  court,  to  recover  the  sum  of  $200, 


alleged  to  be  due  for  the  price  of  the  surface 
ground  of  certain  lots  conveyed  by  plaintifls 
to  defendant,  and  which,  it  is  alleged,  was 
the  price  agreed  upon  for  such  conveyance. 
The  defendant  denied  any  promise  to  pay 
plaintiffs  $200,  or  any  other  sum,  for  the 
property,  but  alleged  the  facts  to  be  that 
plaintiffs. and  one  Archer  agreed  with  all  the 
occupants  of  the  Destroying  Angel  lode  claim, 
in  Butte,  whereby  plaintiffs  and  Archer  were 
to  oonvey  to  aU  the  occupants  of  said  lode 
claim  the  several  lots  owned  by  such  occu- 
pants on  the  said  claim,  and  a  pro  rata  in- 
terest in  the  surface  ground  of  said  claim,  if 
said  occupants  would  contribute  to  the  de- 
fense of  a  lawsuit  then  pending  in  the  courts 
of  Silver  Bow  county,  wherein  Lee  Mantle 
and  others  were  plaintiffs,  and  plaintiffs  here- 
in and  others  were  defendants;  that  defend- 
ant contributed  and  paid  to  plaintiffs  his  pro- 
portion of  Buch  expense,  to  wit,  $41.25,  which 
amount  represented  defendant's  pro  rata  in- 
terest in  said  litigation,  and  plaintiffs  i accept- 
ed the  same  as  fall  consideration  for  the  con- 
veyance to  defendant  of  the  lots  described 
in  the  complaint,  and  in  consideratioa  there- 
of, and  of  the  release  of  his  pro  rata  interest 
in  the  additional  surface  ground  of  the  De- 
stroying Angel  lode  claim  by  defendant,  plain- 
tiffs executed  to  defendant  the  deed  men- 
tioned in  the  complaint,  which  said  amount 
defendant  has  fully  paid,  and  has  also  re- 
leased to  plaintiffs  his  claim  to  the  pro  rata 
surface  ground  of  said  lode  claim;  that  the 
consideration  of  $200  recited  in  the  deed  was 
not  the  real  consideration,  but  that  the  same 
was  as  heretofore  stated.  The  case  was 
tried  to  a  Jury.  Verdict  for  plaintiffs  for 
$200.  Defendant  appealed  to  the  district 
court.  The  case  was  there  tried  to  a  Jury. 
Again  the  plaintiffs  secured  a  verdict  for 
$200.  Motion  for  new  trial  was  made  and 
overruled.     Defendant  appeals. 

Forbls  &  Forbls,  for  appellant  Thompson 
Campbell,  for  respondents. 

HUNT,  J.  (after  stating  the  facts).  The 
only  error  relied  upon  by  the  appellant  is  the 
insufllclency  of  the  evidence  to  sustain  the 
verdict  of  the  Jury.  About  1883,  Lee  Mantle 
and  others  sued  the  occupants  of  certain  por- 
tions of  the  town  site  of  Butte,  claiming  the 
ground  under  a  quartz  location  called  the 
*T)iadem  Lode."  To  resist  this  litigation  the 
occupants  organized  as  the  "Destroying  An- 
gel Pool,"  and  the  ground  Involved  In  the  liti- 
gation was  located  by  tbese  plaintiffs  end 
Archer  as  the  "Destroying  Angel  Lode 
Claim."  This  location  was  made  for  the 
benefit  of  the  occupants  <»  the  ground  an 
der  the  town-site  patent,  as  appears  from 
the  agreement  offered  in  evidence  on  the  trial. 
Under  the  terms  of  this  agreement  the?* 
plaintiffs  and  Archer,  on  January  19,  1884, 
agreed  with  a  large  nnmber  of  persons  tbat 
in  view  of  the  litigation  heretofore  referred 
tOk  and  the  contribution  by  them  to  carry  the 
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same  on,  to  defend  the  same  for  the  benefit 
of  the  parties  to  the  agreement;  and  In  con- 
sideration of  the  premises,  and  of  the  money 
so  paid  and  furnished  to  said  first  parties 
(plaintiffs  herdn),  they  also  agi-eed  with  all 
defendants  in  said  suit,  "who  shall  come  in 
and  pay  and  contribute  money  to  defend  said 
suit,  that  in  case  said  defendants  In  said  suit 
shall  be  successful  In  the  defense  of  said  suit, 
and  shall  be  the  preralling  parties  therein, 
and  shall  defeat  said  plaintiffs,  Lee  Mantle 
et  al.,  in  said  suit,  the  said  first  parties  will 
then  deed  and  convey,  by  good  and  sulflcient 
conveyance,  such  part  or  portion  of  the  sur- 
face ground  of  said  Destroying  Angel  lode 
as  each  of  the  said  second  parties,  and  other 
defendants  who  shall  pay  as  aforesaid,  cUtim 
and  are  entitled  to.  Said  first  parties  fur- 
ther agree  with  said  second  parties  that  in 
case  any  part  of  the  surface  ground  shall  be 
and  remain  after  maldng  said  cooveyances 
aforesaid,  and  after  taking  out  such  part  or 
portion  thereof,  as  said  first  parties  claim  as 
town  lots,  that  they  will  convey  to  said  sec- 
ond parties  such  part  or  portion  of  said  re- 
maining portions  of  said  surface  ground  of 
said  Destroying  Angel  lode  claim  as  the 
amount  of  money  paid  and  contributed  by 
them  shall  bear  to  the  whole  amount  expend- 
ed in  defending  said  suit;  that  is  to  say,  that 
after  said  first  and  second  parties  each  get 
the  amount  of  surface  ground  claimed  by 
each  of  them  as  town  lots,  that  any  and  all 
remaining  parts  or  portions  of  said  Destroy- 
ing Angel  lode  claim  surface  ground  shall  be 
sliared,  and  belong  to  said  first  and  second 
parties,  and,  others  who  may,  as  defendants, 
oontribute  to  the  defenseiof  said  suit  as  afore- 
said, pro  rata,  according  to  the  amount  of 
money,  each  may  have  paid  towards  said  de- 
fense." It  further  appears  that  one  Tan 
Gundy,  of  Deer  Lodge,  prior  to  1888,  had 
been  the  owner  of  the  lot  out  of  which  the 
present  suit  grew.  Van  Qundy  neglected  to 
I>ay  his  pro  rata  of  the  e^ense  of  the  de- 
fense of  the  suit  while  the  same  waa  pend- 
ing. It  does  not  appear  that  Van  Gundy 
was  directly  a  member  of  the  pool,  but  that 
his  property  was  affected  by  the  litigation  la 
admitted.  Other  claimants  failed  to  pay,  and 
plaintiffs  were  obliged  to  pay  sums  largely 
in  excess  of  the  amounts  actually  collected 
by  the  pro  rata  assessments  upon  lot  owners, 
made  under  the  terms  of  the  agreement  here- 
inbefore referred  to.  These  excesses  amount- 
ed to  between  $400  and  $500.  The  defend- 
ant Frank  bought  the  Van  Gundy  lot  about 
this  time,  and  had  some  conversation  with 
plaintiffs  in  regard  to  their  right,  title,  and 
interest  to  the  same  by  virtue  of  the  De- 
stroying Angel  claim.  There  was,  however, 
no  definite  agreement  as  to  the  price  to  be 
paid  to  plaintiffs  for  their  Interest.  De- 
fendant had  a  deed  prepared,  conveying  the 
Interest  of  these  plaintiffs  to  himself.  No 
consideration  was  expressed  in  the  deed  when 
it  was  prepared.  A  notary  was  then'  directed 
by  defendant  to  take  the  deed  to  plaintiffs. 


Plaintiffs  told  the  notary  that  the  considera- 
tion to  be  put  In  was  $200,  and  asked  him  to 
see  defendant,  and  ascertain  if  that  was  satis- 
factory. The  notary  did  consult  defendant, 
and  returned  to  plaintiffs,  telling  th»n,  sub- 
stantially, that  defendant  wanted  the  deed, 
and  did  not  care  what  the  consideration  in- 
serted was.  Plaintiffs  thereupon  executed 
the  deed,  with  a  consideration  of  $200  writ- 
ten therein,  and  the  same  was  delivered  to 
defendant  by  the  notary.  Defendant  says  he 
did  not  authorize  the  notary  to  make  any 
agreement  The  notary  did  not  make  any 
agreement,  but  did  convey  to  defendant  the 
fact  that  plaintiffs  wanted  a  consideration  of 
$200  inserted  in  the  deed.  After  this  mes- 
sage was  taken  by  the  notary,  and  delivered, 
the  notary  at  once  returned  to  the  plaintiffs, 
and  took  their  acknowledgment  to  the  instru- 
ment We  think  that  the  Jury  were  Justi- 
fied in  believing,  from  all  these  facts,  that 
the  defendant  assented  to  the  consideration 
of  $200  demanded  by  the  plaintiffs,  and  au- 
thorized the  notary  to  secure  their  signatures, 
after  he  was  told  of  the  consideration.  Any 
other  mference,  too,  would  be  to  cast  a  sus- 
picion of  willful  deception  and  wrong  upon 
the  conduct  of  the  notary  himself,  and  would 
imply  that  ho  deliberately  misled  the  plain- 
tiffs Into  a  false  belief  concerning  the  con- 
sideration named  in  the  deed.  Such  an  in- 
ference is  not  to  be  presumed,  and  is  not  war- 
ranted by  the  evidence.  Defendant  says  that 
he  did  not  mean  to  pay  plaintiffs  anything 
more  than  be  had  paid  on  the  amount  as- 
sessed to  Van  Gundy,  which  was  $41.25. 
Doubtless,  he  honestly  believed  he  might  se- 
cure the  interest  of  Van  Gundy  by  the  pay- 
ment of  that  sum.  But  when  it  is  remem- 
bered that  Van  Gundy  had  not  paid  his  as- 
sessment when  he  ought  to  have  paid  it,  and 
that  these  plaintiffs  bad  to  pay  out  some  $400 
to  $500  more  than  the  assessments  for  the 
Utigatlon  amounted  to,  it  is  but  equitable  and 
Just  that  they  should  be  reimbursed  by  those 
who  were  the  beneficiaries  of  their  expendi- 
tures, and  It  was  clearly  with  a  view  to  se- 
cure such  reimbursement  that  they  fixed 
upon  the  consideration  of  $200  before  they 
were  willing  to  execute  and  deliver  the  deed 
to  defendant  The  appellants  suggest  that 
plaintiff  had  no  right  to  demand  tliis  sum, 
but  this  suggestion  is  disposed  of  by  answer- 
ing that  they  did  tiave  an  equitable  claim  to 
be  reimbursed,  and  If  the  defendant,  as  the 
purchaser  of  an  original  owner,  who  had  de- 
faulted in  his  payment,  desired  to  come  in 
after  such  default,  it  does  not  seem  at  all  In- 
equitable that  he  should  pay,  as  a  considera- 
tion iror  the  privilege,  a  share  of  the  defi- 
ciency incurred  by  plaintiffs,  who  had  ex- 
pended time  and  money  in  the  Utigatlon  af- 
fecting the  property. 

The  facts  present  a  case  where  the  Jury 
were  warranted  In  finding  as  tliey  did,  and 
when  we  consider  that  two  Juries  and  a 
Judge  have  reviewed  the  testimony,  and 
reached  the  same  conclusion,  we  do  not  feel 
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nt  liberty  to  disturb  It  We  are  of  opinion, 
Iiowever,  that.  Inasmuch  as  the  plaintiffs  evi- 
dently disregarded  the  check  of  defendant  for 
the  amount  of  the  Van  Gundy  assessment  in 
the  negotiations,  the  defendant's  check  few 
tliat  sum,  delivered  to  Bock,  treasurer,  should 
l)e  returned  to  defendant,  or,  if  the  same  has 
been  presented  and  paid,  the  amount  thereof, 
with  legal  interest  thereon  since  date  of  ac- 
tual payment,  should  be  credited  to  defend- 
ant on  the  amount  of  this  judgment.  Let  the 
judgment  therefore  be  modified  to  conform 
to  these  views,  and,  as  so  modified,  let  it  be 
aiiirmed. 

PEMBERTON,  a  J.,  and  DE  WITT,  J., 
concur. 


(12  Utah,  1) 

BBIGHAM  YOUNG  TRUST  CO.  v.  WAG- 
NER. 
(Supreme  Court  of  Utah.     June  14,  1895.) 

EsToppBL — Op  Lasdlord— Esforcehext  of 
Lbase. 

1.  In  an  action  for  rent,  defendant  alleged 
that  the  lease  provided  that  the  lessor  should 
have  the  right  to  take  possession  of  the  premises 
on  default  in  payment  of  rent;  that  defend- 
ant tendered  the  amount  due  for  rent  to  a  cer- 
tain date,  but  the  lessor  refused  to  accept  tlie 
same,  and  declared  that  the  lease  had  been  foi^ 
feitcd;  and  that  defendant  bad  been  about  to 
baiid  on  the  premises,  which  were  vacant,  but 
thereafter  considered  that  he  had  lost  ail  right 
in  said  premisi-s;  and  that  he  had  not  since 
l)een  in  possession  thereof.  Held,  that  the  facts 
pleaded  did  not  estop  plaintiff  from  enforcing  the 
lease. 

2.  To  constitute  equitable  estoppel,  the  facts 
must  be  such  as  to  make  a  cause  of  action  for 
deceit  in  favor  of  the  party  pleading  the  estop- 
pel. 

8.  To  constitute  equitable  estoppel,  it  is 
necessary  that  there  should  have  been— F'irst,  a 
false  representation  of  a  material  fact;  second, 
such  representation  must  have  been  knowingly 
made;  third,  the  party  pleading  the  estoppel 
must  have  been  ignorant  of  the  facts;  fourth, 
the  representation  must  have  been  made  with 
the  intention  that  it  should  be  acted  upon;  fifth, 
the  other  party  must  have  been  misled  to  his 
injury. 

Appeal  from  district  court,  Third  district; 
before  Justice  S.  A.  Merritt 

Action  by  the  Brigham  Young  Trust  Com- 
pany against  Henry  Wagner  for  rent.  From 
a  Judgment  for  plaintiff,  and  from  an  order 
overruling  his  motion  for  a  new  trial,  defend- 
ant a])peal8.    Affirmed. 

J.  A.  Williams,  for  appellant.  Barlow  Fer- 
guson and  Richard  W.  Young,  for  respond- 
ent. 

S.MITH.  J.  This  was  an  action  to  recover 
rent.  The  defendant  lield  under  a  written 
lease.  Tliere  was  a  verdict  for  plaintiff,  and, 
defendant  having  moved  for  a  new  trial,  his 
motion  was  overruled,  and  he  appeals.  Some 
17  assignments  of  error  are  made  In  this 
court  It  Is  not  necessary  to  pass  upon  these 
seriatim.  The  complaint  aUeged  the  making 
of  a  written  lease  of  certain  premises  In  Salt 
Lake  City  to  Wilcken  and  Turnbow.   The 


lease  Itself  was  made  on  exhibit  The  rental 
was  $00  per  month.  It  then  alleged  that  de- 
fendant had  become  the  assignee  of  the  lease 
at  some  time  prior  to  October,  1891.  It  then 
alleged  the  rent  to  be  due  and  In  arrears 
from  October  1.  1891,  to  November  1,  1892, 
and  prayed  judgment  therefor,  the  amount 
being  $780.  The  lease  was  for  15  years  from 
April.  1890.  The  defendant  answered;  ad- 
mitted plaintiff's  title  to  the  leased  premises; 
also  admitteil  the  making  and  assignment  of 
the  lease;  admitted  he  had  not  i)ald  the  rent 
for  the  period  stated  in  the  complaint,  but 
denied  that  defendant  had  been  in  possession 
of  the  premises  since  September  30,  1891. 
The  answer  then  alleges  that  on  or  about  the 
1st  day  of  May.  1892,  he  tendered  the  plain- 
tiff $480,  being  the  rent  up  to  June  1,  1892, 
but  that  plaintiff  refused  to  accept  the  same. 
and  informed  defendant  that  the  lease  had 
been  forfeited,  and  that  plaintiff  had  taken 
possession  of  the  demised  premises;  and  it  is 
further  alleged  that  plaintiff  had  in  fact 
taken  possession.  The  defendant  set  up,  by 
way  of  further  answer,  that  the  premises 
were  vacant  land,  and  that  defendant  Intend- 
ed to  erect  thereon  certain  buildings,  but 
that,  after  plaintiff  informed  him  tluit  bis 
lease  was  forfeited,  he  considered  be  bad 
lost  all  right  in  said  premises,  and  took  no 
further  steps  to  build  thereon.  The  answer 
then  alleged  that  the  plaintiff  iiad  the  right 
to  declare  a  forfeiture  of  said  lease  and  to 
take  possession  of  the  premises  without  pro- 
cess of  law,  and  that  the  plaintiff,  by  declar- 
ing a  forfeiture  and  refusing  to  accept  the  rent 
tendered  in  May,  thereby  estopped  Itself 
from  claiming  rent  from  the  defendant  The 
lease  contained  the  following  provisions:  "It 
is  hereby  agreed  that  if  any  rent  shall  rpmaln 
due  and  unpaid  for  a  period  of  ten  days,  or  if 
default  shall  be  made  by  the  party  of  the 
second  part  in  any  of  the  covenants  lierein 
contained,  then  said  paity  of  the  first  part  Is 
hereby  guarantied  •  •  •  the  right  and 
privilege,  without  notice  of  any  sort  or  any 
process  of  law,  and  without  any  opposition, 
•  •  •  to  enter  either  by  himself  or  other- 
wise, •  ♦  •  and  take  full,  complete,  and 
unmolested  possession."  The  rent  was  paya- 
ble monthly  in  advance.  The  court  instruct- 
ed the  jury,  in  effect,  that  defendant  was 
liable  for  rent  until  the  plaintiff  did  in  fact 
re-enter.  A  re-entry  was  pleaded,  as  we  have 
seen,  but  there  was  no  evidence  to  support 
the  plea  of  such  re-entry  prior  to  Novenil>er  1, 
1892.  -The  defendant,  in  this  court,  expressly 
waives  this  defense,  and  admits  there  was  no 
eviction  in  fact  but  relies  upon  the  matters  of 
estoppel  pleaded.  It  is  not  necessary  to  re- 
cite the  evidence  In  the  case;  it  Is  sufficient 
to  say  that  it  tended  substantially  to  prove 
the  facts  alleged  In  the  answer  as  an  estoppel. 
The  court  having  disregarded  the  plea  of 
estoppel  in  its  charge  to  the  jury,  and  cxcei>- 
tions  to  the  charge  and  refusals  to  charge  as 
requested  by  defendant  on  this  subject  hav- 
ing been   properly   saved,    ttae  qoestion  it 
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squarely  presented  whether  the  facts  plead- 
ed constitute  an  equitable  estoppel  against 
the  plaintiff.  As  we  understand  the  rule, 
matters  pleaded  by  way  of  equitable  estoppel 
must  be  of  such  character,  and  sufficient,  as 
pleaded,  to  mal^e  a  cause  of  action  for  deceit 
on  the  part  of  the  defendant.  The  rule  is 
stated  in  language  of  infinite  variety  In  the 
many  cases  that  hare  arisen  In  the  courts. 
In  Branson  v.  Wirth,  IT  Wall.  32,  the  su- 
preme court  of  the  United  States  say:  "If 
one  person  is  Induced  to  do>an  act  prejudicial 
to  himself  in  consequence  of  the  acts  or  decla- 
rations of  another  on  which  he  had  a  right  to 
rely,  equity  will  enjoin  the  latter  from  as- 
serting his  le^al  rights  against  the  tenor  of 
such  acts  or  declarations."  In  Dlckerson  t. 
Goljrrove.  100  U.  S.  578.  upon  the  same  sul>- 
Ject  tlje  supreme  court  say:  "He  who  by  his 
languasre  leads  another  to  do  what  he  would 
not  otherwise  have  done  shall  not  subject 
such  person  to  loss  or  Injurj'  by  disappoint- 
ing the  expectations  upon  which  he  acted." 
It  is  not  necessary  to  quote  from  other  au- 
thorities; the  rule  is  easily  deducible  from 
these.  It  is  this:  In  order  to  create  an  es- 
toppel of  this  character.  It  is  necessary  that 
the  plaintiff,  either  by  language  or  conduct, 
should  have— First,  falsely  represented  or  con- 
cealed a  material  fact;  second,  the  false  rep- 
resentation or  concealment  must  have  been 
knowingly  made;  third,  the  party  pleading 
the  estoppel  must  have  been  ignorant  of  the 
facts;  fourth,  the  representation  must  have 
been  made  with  the  intention  that  it  should 
be  acted  upon;  fifth,  the  party  pleading  it 
must  have  been  misled  thereby  to  his  injury 
in  some  substantial  particular.  Tested  by 
this  rule,  does  the  matter  pleaded  as  an  es- 
toppel in  the  case  at  bar  fuliill  the  require- 
ment? We  think  it  is  clear  that  it  does  not. 
It  may  be  admitted,  for  the  purpose  of  this 
case,  that  the  representation  of  the  plaintiff 
that  It  had  re-entered  and  had  forfeited  the 
lease  was  false,  and  intentionally  made  to  de- 
ceive the  defendant.  There  is  nowhere  a  hint 
in  the  answer  that  defendant  was  ignorant  of 
the  re.al  facts.  This  is  a  vital  matter  in  any 
plea  of  equitable  estoppel  or  complaint  for 
deceit  If  the  plaintiff  knew  the  truth,  he 
had  no  right  to  rely  upon  a  falsehood;  and  In 
a  plea  of  this  kind  It  is  imperative  that  he 
should  show  his  want  of  knowledge.  Then, 
again,  this  plea  fails  to  disclose  any  substan- 
tial injury.  The  only  matter  of  which  de- 
fendant complained  in  this  regard  is  that  he 
forbore  to  construct  a  building  which  he  con- 
templated erecting.  Whether  It  would  have 
been  to  the  advantage  of  the  plaintiff  or  not 
If  he  had  been  permitted  to  erect  the  building 
Is  left  wholly  to  conjecture.  There  is  nothing 
in  the  answer  that  even  Intimates  that  it 
would  have  been  profitable  to  defendant  to 
have  constructed  such  building.  It  may  have 
been  greatly  to  his  advantage  that  he  did  not 
build.  Suppose  the  defendant  were  suing  the 
plaintiff  for  deceit,  and  were  to  allege  the 
making  of  the  lease' in  this  case,  and  his 


default  in  the  rent,  and  then  allege  that  the 
plaintiff  here  had  represented  to  him  that  it 
would  not  declare  any  forfeiture  of  the  lease, 
and  that  it  had  not  re-entered;  that  he  consid- 
ered his  lease  to  be  in  full  effect,  and  there- 
fore contemplated  erecting  a  building  on  the 
premises;  but  that  plaintiff  in  fact  had  re- 
entered and  forfeited  the  lease.  Would  It  be 
claimed  for  a  moment  that  the  complaint 
stated  a  cause  of  action?  We  think  not 
The  plea  in  this  case  must  be  tested  by  the 
same  rule. 

The  only  defense  well- pleaded  was  eviction 
in  May,  1892.  This  defense  was  not  proved, 
and.  as  we  have  said,  was  expressly  waived 
In  this  court.  But  for  this  defense,  the 
plaintiff  would  have  been  entitled  to  Judg- 
ment on  the  pleadings.  We  are  therefore  of 
opinion  that  the  Judgment  of  the  court  below 
should  be,  and  it  is,  afilrmed. 

BARTCH  and  KING,  JJ.,  concur. 


(12  Utah,  13) 
OGDBN  STATE  BANK  v.  BARKER  et  al. 

(Supreme  Court  of  Utah.     June  3,  1895.) 
Creditors'  Bii.i<  —  To   Set   Aside  Fbacduleni 

CONVETANCE— RfCITAL    OF  CoNSIDEKATlON — EF- 

TECT — Knowledge  op  Gbantee. 

1.  The  recital  in  a  debtor's  deed  to  his  chil- 
dren that  it  was  made  for  a  nominal  considera- 
tion is  oouclusive  against  him  in  an  action  by 
creditors  to  set  aside  the  deed  for  fraud. 

2.  In  an  action  by  creditors  to  set  aside 
a  deed,  evidence  that  it  was  niade  bj-  a  debtor 
to  his  children  for  services  rendered  by  them  is 
not  admissible  to  contradict  a  recital  that  it 
was  made  for  a  nominal  consideration,  especial- 
ly where  the  debtor  was  legally  entitled  to  such 
services. 

3.  A  deed  made  to  children  for  a  nominal 
consideration,  whereby  the  grantor  is  rendered 
unable  to  meet  existiu)?  debts,  is  void. 

4.  A  voluntary  conveyance  of  land  by  a 
debtor,  who  is  thereby  rendered  insolvent,  is 
constructively  fraadulent  as  to  existing  credit- 
ors, without  proof  of  actual  fraud,  though  the 
grantee  had  no  knowledge  of  the  fraud. 

5.  Where  it  may  be  inferred  from  the  whole 
bill  in  a  stiit  to  set  aside  a  conveyance  for  fraud 
that  defendant  was  insolvent  at  the  time  of  the 
conveyance,  an  express  allegation  to  that  ef- 
fect is  ilnuecessary. 

6.  Under  Comp.  Laws  1888,  §  2S,^S.  provid- 
ing that  every  conveyance  made  with  the  in- 
tent to  delay,  hinder,  or  defraud  creditors  shall 
be  void,  an  allegation,  in  a  creditors'  bill  to  set 
aside  a  conveyance  that  the  grantor  was  insol- 
vent at  the  time  of  the  conveyance,  is  unneces- 
sary. 

7.  Where  evidence  was  taken  by  a  master, 
and  rei)orted  to  the  court,  it  will  be  presumed 
that  incompetent  evidence  offered  by  either  par- 
ty was  not  considered  by  the  court  in  rendering 
its  decision  on  the  evidence  reported. 

8.  Evidence  which  throws  any  light  npon 
an  allowed  fraudulent  conveyance  is  admissible 
in  a  suit  to  set  it  aside. 

Appeal  from  district  court,  Fourth  district; 
before  Justice  J.  A  Miner. 

Action  by  the  Ogden  State  Bank  against 
William  Barker  and  others  to  set  aside  a  cer- 
tain deed.  From  a  Judgment  for  plaintiff,, 
and  from  an  order  overruling  their  motion 
for  a  new  trial,  defendants  appeaL    Affirmed. 
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Richards  MacmiUan,  for  appellants.  W. 
A.  Lee  and  H.  H.  Henderson,  for  re.spoadent. 

BARTCH,  J.  This  Is  an  action  In  the  na- 
ture of  a  creditors'  bill,  brought  by  the  plain- 
tiff, who  is  a  Judgment  creditor  of  WiUiam 
Barker,  one  of  the  defendants,  to  set  aside 
and  declare  null  and  Toid  a  certain  deed  by 
which  WUliam  Barker  and  his  wife  Mary  Ann 
Barker,  conveyed  certain  lands  to  their  sons, 
the  defendants  Franklin  J.  Barker  and  Leroy 
Barker,  on  the  ground  that  said  conveyance 
was  fraudulently  made  for  the  purpose  of 
hindering  and  delaying  the  plaintiff  in  col- 
lecting his  judgment.  The  case  was  referred 
to  a  master  in  chancery  to  take  and  report 
the  testimony.  A  return  oC  the  evidence  hav- 
ing been  made,  the  court,  after  considering 
the  same  and  hearing  arguments  of  counsel, 
entered  judgment  thereon  setting  aside  and 
canceling  the  deed,  and  ordered  the  property 
thereby  conveyed  to  be  sold  to  satisfy  the  judg- 
ment of  the  plaintiff.  A  motion  for  a  new 
trial  was  made  and  overruled,  and  thereupon 
the  defendants  appealed  both  from  the  judg- 
ment and  order  overruling  the  motion  for  a 
new  trial,  assigning  various  errors. 

It  Is  alleged  in  the  complaint,  substantial- 
ly, that  on  September  17,  1892,  the  plaintiff 
obtained  a  judgment  in  the  district  coiu-t  of 
the  Foui-th  Judicial  district  against  the  de- 
fendant William  Barker  and  one.  James  Iver- 
son  for  the  sum  of  $4,003.40,  In  a  foreclosure 
suit;  that  on  October  10,  1892,  the  mortgaged 
premises  were  sold  to  satisfy  said  judgment, 
and  $1,700  realized  thereon,  and  on  October 
12,  1892,  a  deficiency  Judgment  was  docketed, 
in  the  sum  of  $2,375.55;  that  thereafter,  on 
February  10,  1893,  a  writ  of  execution  was 
issued  against  the  property  of  said  Barker 
and  Iverson,  which  was  returned  nulla  bona; 
that  on  April  20,  1892,  and  after  he  had  con- 
tracted the  debt  upon  which  the  judgment 
was  recovered,  WUliam  Barker  and  his  wife 
conveyed  the  premises  described  in  the  deed 
to  their  sons;  that  they  so  conveyed  the  same 
without  consideration,  for  the  purpose  of  hind- 
ering, delaying,  and  obstructing  the  plaintiff 
in  collecting  his  Judgment,  all  parties'  know- 
ing that  the  deed  was  fraudulent;  that  said 
WUliam  Barker,  after  the  conveyance,  re- 
mained In  possession  of  the  land;  that  said 
Barker  and  Iverson  are  Insolvent,  and  plain- 
tiff is  without  remedy  at  law;  and  that  the 
premises,  unincumbered,  ai-e  worth  about  $3,- 
000,  but.  If  sold  with  said  clouds  thereon, 
would  not  satisfy  the  Judgment.  The  defend- 
ants. In  substance,  deny  that  the  grantors  re- 
mained in  possession  since  the  conveyance, 
or  that  there  was  no  consideration  for  the 
deed,  or  that  the  conveyance  was  made  to 
cheat,  defraud,  hinder,'  or  delay  plaintiff  or 
other  creditors,  or  that  the  premises  are  worth 
more  than  $1,250,  or  that  William  Barker  and 
James  Iverson  are,  or  either  of  them  Is,  In- 
solvent, or  that  plaintiff  l9  without  a  remedy 
at  law.  It  will  be  observed  that  neither  the 
corporate  existence  of  the  plaintiff,  nor  his 


judgment  against  the  defendant  WUliam  Bar- 
ker, valid  and  unsatisfied,  is  denied.  Nor  Is 
the  Issuance  of  the  execution  against  the 
property  of  Barker  and  Iverson,  or  the  re- 
turn nulla  bono,  denied.  Nor  is  It  denied 
that  defMidants  WiUiam  Barker  and  wife 
were  the  owners  In  fee  of  the  land,  oe  that 
the  conveyance  to  their  sons  was  made  after 
the  debt,  which  was  merged  In  the  Judgment, 
was  contracted.  All  the  facts  not  denied  arc 
admitted  to  be  true,  and  upon  the  trial  the 
court  found  aU  the  Issues  raised  in  the  plead- 
ings, in  favor  of  the  plaintiff,  as  appears 
from  the  findings  of  tact  Under  the  plead- 
ings and  facts  thus  shown  by  the  record, 
counsel  for  the  appellants  insist  that  the 
deed  in  question  was  mode  In  good  faJth,  and 
for  a  valuable  consideration,  to  pay  an  baa- 
est  obligation  between  parents  and  children, 
which,  they  contend,  arose  under  a  contract 
entered  into  between  the  parents  and  cbU- 
dren  long  before  any  debt  to  this  plaintiff 
was  contracted  or  assumed  by  WlUlam  Bar- 
ker. 

The  first  question  to  be  considered  is 
whether  the  conveyance  was  made  for  a  val- 
uable consideration,  in  good  faith,  and  not 
merely  to  defraud,  hinder,  or  delay  the  cred- 
itors of  William  Barker.  The  effect  of  the 
consideration  expressed  in  a  deed  Is  to  estop 
the  grantor  from  denying  that  the  deed  was 
executed  without  a  consideration,  and  to  pre- 
vent Its  operation  as  a  resulting  trust  In  the 
grantof.  When  a  consideration,  though 
merely  nominal.  Is  expressed,  whether  found- 
ed thereon  <»■  not,  the  deed  may  be  valid 
and  operative,  as  between  the  parties;  bnt, 
when  assailed  by  the  creditors  of  the  grantor. 
It  may  be  void  as  to  them,  because  not 
founded  on  a  valuable  consideration.  Snch 
would  be  the  effect  in  a  case  where  the 
demands  of  the  creditors  were  In  existence 
at  the  time  when  the  deed  waa  executed.  If 
the  operation  ot  the  deed  would  put  it  be- 
yond the  power  of  the  grantor  to  meet  his 
liabilities;  and  In  such  case.  If  the  creditors 
of  the  grantor  attack  the  conveyance  as 
fraudulent  and  made  to  binder  or  delay  them 
In  the  collection  of  their  claims,  the  bnrden 
of.  proof  is  upon  the  grantee,  or  thoee  claim- 
ing under  him,  to  show  such  a  consideration 
as  will  release  the  conveyance  from  snch  Im- 
putation, and  for  such  purpose  the  fact  that 
a  consideration  Is  recited  In  the  conveyance 
is  not  evidence  as  against  creditors  whose 
claims  accrued  prior  to  Its  execution,  for 
such  recital  Is  the  mere  declaration  of  the 
grantor.  The  consideration  clause  in  a  deed 
does  not  prove  that  the  deed  was  founded  on 
a  valuable  c<msideration,  or  on  any  consid- 
eration. Hence,  where  the  consideration  ex- 
pressed is  one  dollar.  It  may  be  shown  that 
a  larger  sum  was  actually  paid.  So,  where 
a  larger  sum  Is  expressed.  It  may  be  shown 
that  a  less  sum  was  actually  paid.  But  an 
entirely  different  consideration  from  that  ex- 
pressed cannot  be  shown  by  parol  evidence, 
when  the  deed  is  assailed  by  creditors,  be- 
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cause  this  would  be  to  vary  the  terms  of  a 
contract,  the  stipulations  of  which  were  re- 
duced to  writing  by  the  parties.  In  the  ab- 
sence of  mistalie  or  fraud,  the  written  in- 
strument speaks  for  itself,  and,  when  attack- 
ed by  creditors.  Its  stipulations  are  conclu- 
sive as  to  the  grantor  and  grantee;  and  the 
instrument  cannot  be  supported  by  falsify- 
ing its  recitals,  because  they  must  be  pre- 
sumed to  have  been  made  and  accepted  de- 
liberately, and  to  express  the  intention  of 
the  parties  thereto.  The  law  presumes  that 
every  man  intends  the  necessary  and  natu- 
ral consequences  of  his  own  acts,  and  where 
the  proximate  and  natural  results  of  a  debt- 
or's acts  are  to  binder,  delay,  or  defraud 
creditors,  it  will  be  presumed  that  ho  in- 
tended his  acts  to  produce  such  results. 
Snyder  v.  Free  (Mo.  Sup.)  2i  S.  W.  847;  Bel- 
den  V.  Seymour.  8  Conn.  304;  Houston  v. 
Blackman,  66  Ala.  559;  8  Am.  &  Eng.  Enc 
Law,  p.  753;  Goodspeed  v.  Fuller,  46  Me. 
141;  Lawson  v.  Funk,  108  111.  502;  Malgley 
V.  Hauer,  7  Johns.  341;  Grout  v.  Townsend, 
2  Hill,  554;  Coleman  v.  Burr,  93  N.  Y.  17. 
In  the  case  at  bar  the  consideration  express- 
ed in  the  deed  is  one  dollar,  and  there  is  no 
other  consideration  mentioned  or  referred  to 
in  the  consideration  clause.  The  deed  hav- 
ing been  assajled  by  a  creditor  of  the  grantor 
on  the  ground  that  It  was  fraudulent  and 
made  to  hinder  and  delay  such  creditor  in 
collecting  his  claims,  its  recitals  were  conclu- 
sive, and  at  the  trial  neither  the  grantor  nor 
the  grantee  was  entitled  to  show  any  other 
consideration  than  that  contained  in  the  in- 
strument Potter  V.  Grade,  58  Ala.  303. 
The  fact  that  the  grantor  was  permitted  on 
the  trial  to  introduce  evidence  tending  to 
show  that  the  conveyance  was  made  by 
Barker  to  his  sons  because  they  had  remain- 
ed at  home  with  him,  and  had  rendered 
value  in  work  to  him,  and  had  agreed  to 
stay  with  him,  cannot  change  the  effect  and 
operation  of  the  consideration  expressed  In 
the  deed.  Such  evidence  cannot  be  consid- 
ered. Nor  could  It  be  regarded  under  the 
Issues  raised  in  the  pleadings,  or  under  the 
facts  disclosed  by  the  record.  Even  if  such 
a  promise  or  agreement  was  made,  It  Is  clear 
that  it  was  made  at  a  time  when  the  grantor 
was  legally  entitled  to  their  services,  with- 
out compensation,  and  therefore  such  servi- 
ces would  not  constitute  a  valuable  consid- 
eration which  would  avail  the  grantees  as 
against  creditors.  The  deed  was  therefore 
made  for  a  nominal  con.<!lderatIon.  Such  a 
deed  Is  a  mere  voluntary  conveyance,  with- 
out consideration,  and  void  as  to  creditore 
whose  claims  existed  at  the  time  of  its  exe- 
cution, and  who  would,  because  of  such  con- 
veyance, be  defrauded  of  their  rights,  or 
hindered  or  delayed  in  the  collection  of  their 
claims.  Labor  performed  by  children,  dur- 
ing their  minority,  for  their  parents,  will  not 
entitle  such  children  to  compensation,  so  as 
to  establish  the  relation  of  debtor  and  cred- 
itor between  them,  or  to  enable  the  parents 


to  lawfully  prefer  tbem  to  creditors,  and  to- 
convey  their  property  to  them,  and  place  it 
out  of  the  reach  of  creditors  whose  claims 
■were  In  existence  at  the  time  of  such  convey- 
ance. Nm:  does  the  fact,  if  such  be  a  fact, 
that  the  grantees  did  not  participate  in  any  ° 
fraud  against  the  creditors,  or  that  they  ac- 
cepted the  deed  In  good  faith,  without  intent 
to  defraud  them,  if  they  so  accepted  it,  re- 
lieve them  from  the  effect  and  ojjeratlon  of  a 
voluntary  conveyance.  Where  there  is  na 
valuable  consideration  for  a  deed,  one  of  the 
material  questions  is  the  intent  of  the  gran- 
tor, and  it  is  Immaterial  how  innocent  the 
grantees  ore.  They  are  bound  by  his  acts, 
and,  if  he  was  heavily  Indebted  at  the  time  of 
making  the  conveyance,  the  inference  Is  that 
the  instrument  was  fraudulently  made  for 
the  purpose  of  hindering  and  delaying  his 
creditors.  A  voluntary  conveyance  of  land, 
made  by  a  debtor  while  he  is  under  embar- 
rassed circumstances,  Is  constructively  fraud- 
ulent, and  will  be  held  void,  as  to  existing 
creditors,  without  proof  of  actual  fraud.  And 
this  is  so  although  the  grantee  has  no  knowl- 
edge of  a  fraudulent  intent  on  the  part  of  the 
grantor.  So  even  where  the  debtor  has  not 
been  shown  to  be  absolutely  insolvent,  but 
when  the  effect  of  the  conveyance  is  to  hin- 
der or  delay  or  defraud  the  creditors.  Bump, 
Fraud.  Conv.  pp.  282,  287,  288;  Bohannon  v. 
Combs,  79  Mo.  305;  Judson  v.  Lyford,  84 
Cal.  505,  24  Pac.  28(5;  Shaw  v.  Tracy,  83 
Mo.  224;  Strong  v.  Lawrence,  58  Iowa,  55, 
12  N.  W.  74;  Matson  v.  Melchor,  42  Mich. 
477,  4  N.  W.  200. 

Counsel  for  the  appellants  insist  that  there 
is  no  allegation  in  the  complaint  in  this  case 
that  the  debtor  was  insolvent  at  the  time 
the  conveyance  was  made,  and  that,  there- 
fore, the  respondent  cannot  prevail.  This 
position  is  not  tenable,  for  It  Is  alleged  in  the 
complaint  that  an  execution  was  issued,  and 
returned  nulla  bona,  and  that  both  the  de- 
fendant debtor  and  his  cojudgment  debtor 
"are  Insolvent"  While  the  allegation  as  to 
insolvency  is  in  the  present  tense,  and  does 
pot  refer  directly  to  the  time  of  the  execu- 
tion of  the  deed,  still  the  complaint  consid- 
ered as  a  whole,  is  sufficiently  certain  to  ad- 
mit evidence-  of  Insolvency.  But  even  the 
.  omission  of  an  allegation  of  insolvency  at  the 
time  of  the  conveyance  would  not  be  fatal  to 
the  bill,  because  such  Insolvency  is  not  a  fact 
of  Jurisdictional  consequence,  and  is  not  a 
condition  of  relief  per  se.  The  legislature 
has  pointed  out  the  facts  on  which  jurisdic- 
tion rests,  where  creditors  are  concerned,  and 
on  which  relief  must  be  founded,  and  insol- 
vency is  not  mentioned  among  these  facts. 
Every  conveyance  made  with  the  intent  to  de- 
lay, hinder,  or  defraud  creditors  shall  be  void 
as  to  them.  Comp.  Laws  Utah  1888,  §  2838. 
That  the  facts  mentioned  In  the  statute,  on 
which  the  relief  is  sought,  are  sufficiently  set 
outinthebill,thereisno  question.  The  case  at 
bar  is  different  from  one  hi  which  injunctive 
relief  is  sought;  for  there  insolvency  becomes 
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one  of  the  ultimate  facts  to  be  proved,  and 
must  be  properly  alleged.  This  is  not  so 
wbcD  resort  Is  had  by  bill  In  equity  to  set 
aside  a  conveyance  iu  aid  of  execution  on  a- 
judgment.  In  such  case  the  bill  must  show 
'  that  the  conveyance  was  made  to  delay,  hin- 
<lcr,  or  defraud  the  creditors  of  the  grantor. 
"It  Is  not  necessary,  however,  that  iusolveucy 
should  either  be  proved  or  presumed,  in  order 
to  render  a  voluntary  conveyance  void.  If 
the  indebtedness  is  so  large  that  the  eftect  of 
the  ti-ansfer  is  to  defraud  creditors,  tlie  con- 
veyance is  void.  If  insolvency,  therefore, 
takes  place  shortly  after  the  making  of  the 
conveyance,  that  is  enough."  Bump,  Fraud. 
Conv.  pp.  282,  283.  While  in  this  case  it  was 
not  necessary  to  base  the  relief  demanded 
on  the  fact  of  the  insolvency  of  the  grantor 
at  the  time  of  the  execution  of  the  deed,  still 
it  is  apparent  from  the  record  that,  had  the 
conveyance  been  vaUd,  such  fact  would  have 
existed;  for  It  is  shown  by  the  evidence  that 
shortly  after  the  making  of  tlie  deed  an  exe- 
cution was  issued  by  the  judgment  creditor 
against  the  property  of  William  Barker,  and 
relumed  nulla  bona,  except  as  to  the  prop- 
erty iu  controversy.  Tlie  judgment  and  fruit- 
less execution  were  evidence  that  such  cred- 
itor's legal  remedies  had  been  exhausted,  and 
conclusive  evidence  of  the  debtor's  insolven- 
cy. It  was  so  held  by  this  court  in  Enrlght 
V.  Grant,  5  Utah,  334,  1.5  Pac.  2t>S:  Hager  v. 
SIdndler,  29  Cal.  48;  Case  v.  Beauregard, 
101  U.  S.  G88.  Nor  is  there  anything  In  the 
record  which  Indicated  that  he  had  any  other 
property  at  the  time  he  made  the  deed. 

While  a  father  may  lawfully  convey  prop- 
erty to  his  minor  children  in  consideration  of 
love  and  afiTectlon,  or  for  sei-vlces  performed 
or  to  be  i)erformed,  when  it  does  not  Interfere 
with  the  rights  of  crcditore,  and  while  It  is 
commendable  for  liim  to  make  suitable  pro- 
vision for  his  family  when  be  is  solvent  and 
able  to  pay  his  debts,  stili  he  may  not  make 
f.nch  conveyance  or  provision  at  a  time  when 
the  effect  and  operation  of  the  same  would 
he  to  defraud  or  cheat  hlfl  creditors,  or  to 
hinder  or  delay  tliem  In  the  collection  of  their 
just  claims.  Conveyances  of  this  character, 
being  voluntary,  and  not  made  for  a  valuable 
consideration,  miwt  be  held  to  have  been  exe- 
cuted, delivered,  and  accepted  subject  to  the 
rights  of  the  creditors  existing  at  the  time 
tliey  were  made.  Sowell  v.  Applcgate,  15 
Fed.  419;  Irish  v.  Bradford,  G4  Iowa,  303, 
20  N.  W.  447;  Bynearson  v.  Turner,  52  Mich. 
7,  17  N.  W.  219;  Gardner's  Adm'r  v.Schooley, 
25  N.  J.  Kq.  l.^O.  In  the  case  at  bar  the  in- 
strument in  question  was  a  voluntary  con- 
veyance, having  been  made  without  a  valu- 
able consideration.  The  complainant  was  a 
judgment  creditor.  As  to  him,  the  conveyance 
is  void,  because  his  claim  is  paramount  to 
that  of  the  debtor's  sons.  That  a  person 
must  be  just  before  he  is  generous  Is  an  In- 
variable rule  of  law.    The  claims,  under  a 


voluntary  conveyance,  of  those  who  are 
bound  by  the  ties  of  natural  affection  and 
duty,  must  yield  to  the  superior  rights  of 
creditors.  A  settlement  of  property  by  a  fa- 
ther upon  his  child,  when  the  father  is  in- 
solvent or  largely  indebted,  and  when  he  has 
not  sufficient  property  remaining  to  satisfy 
his  debts,  cannot  be  sustained.  Bump, 
Fraud.  Conv.  p.  280;  Crawford  v.  Logan,  97 
HI.  390;   Potter  v.  Grade,  supra. 

Counsel  for  the  appellants  also  complain 
that  at  the  trial  certain  evidence  was  improp- 
erly admittcil.  It  Is  uot  deemed  necessary  to 
refer  particularly  to  the  evidence  complain- 
ed of,  because  It  was  taken  by  a  special  mas- 
ter In  chancery,  and  reported  to  the  court 
In  such  case.  In  the  absence  of  any  ruling  on 
such  evidence  by  the  court  sitting  as  a  court 
of  chancery,  it  will  be  presumed  that  incom- 
petent evidence  offered  by  either  party  to  the 
suit  was  excluded,  and  not  considered  by  the 
court  In  rendering  its  decision  on  the  <'vi- 
deuce  reported.  It  may  be  observed,  how- 
ever, that  In  questions  of  fraud  a  wide  range 
Is  allowed  in  the  admission  of  evidence. 
Fraud  is  a  creature  of  secrecy.  It  assumes 
many  disguises  and  subterfuges,  and.  In  goi- 
eral,  can  only  be  detected  by  the  considera- 
tion of  circumstances  and  facts,  and  these 
are  frequently  disconnected,  reviote,  and  triv- 
ial. Their  meaning  is  oflen  dilficult  of  in- 
terpretation, and  for  this  reason  the  evidence 
is  allowed  to  assume  a  wide  latitude,  end  it 
is  sometimes  difficult  to  determine  what  cir- 
cumstances sliould  be  admitted  and  what  ex- 
cluded, the  true  test  seems  to  be  whether 
the  testimony  offered  throws  light  upon  the 
transaction,  or  whether  It  Is  wholly  Irrele- 
vant. Applying  this  test  to  the  evidence  In 
question,  which  consists  of  the  declarations 
and  acts  of  the  grantor,  it  Is  clear  that  It 
tends  to  show  the  Intent  with  which  the  con- 
veyance was  made,  and  was  therefore  ad- 
missible, because  the  intent  of  the  grantor  at 
tlie  time  of  making  the  deed  Is  one  of  the  ma- 
terial elements  in  this  case.  Such  declara- 
tions and  acts  of  the  grantor,  made  before 
and  contemporaneous  with  the  transfer,  are 
admissible,  at  the  suit  of  creditors,  against 
the  grantee,  as  well  as  In  his  favor.  Bump, 
Fraud.  Conv.  pp.  579-581,  588.  589. 

There  are  other  errors  specified  In  the  rec- 
ord, and,  while  they  have  not  esoape«l  our 
notice,  still  we  do  not  deem  a  discussion  of 
them  necessary  to  the  detiislon  of  this  case. 
The  record  presents  no  reversible  error.  We 
are  of  opinion  that  the  deed  in  question  Is 
fraudulent  and  void  as  to  the  complainant, 
and  was  properly  canceled  and  set  aside  by 
the  court.  The  order  directing  the  property 
to  be  sold  in  satisfaction  of  the  debt  was  also 
proper.    The  Judgment  Is  affirmed. 

MERRITT,  G.  J.,  and  SMITH  and  KING. 
JJ.,  concur. 
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(12  Utah,  27) 

OGDEN  STATE  BANK  y.  BARKER  et  al. 
(Supreme  Court  of  Utah.     June  3,  1895.) 

FkaODCLBKT  COJfVEYAHOES. 

Plaintiff  was  a  creditor  of  one  W|ho  con- 
-eyed  laud  to  his  sous.  After  the  debt  had 
been  put  into  judgment  the  debtor  and  his  sons 
joined  in  a  mortgage  to  defendant  to  secure  the 
payment  of  certain  notes  of  the  debtor  and  his 
son,  which  defendant  held  for  collection.  Both 
the  owner  of  the  notes  and  defendant  acted  in 
good  faith,  and  neither  knew  of  the  mortgage 
until  after  its  execution.  HM,  that  the  evi- 
dence was  insuiEcient  to  set  aside  the  mortgage 
as  being  in  fraud  of  appellant. 

Appeal  from  district  coart,  Fourth  district; 
before  Justice  J.  A.  Miner. 

Action  by  Ogden  State  Bank  against  Wil- 
liam Barker  and  others  to  set  aside  a  deed 
and  a  mortgage.  From  a  Judgment  refusing 
to  set  aside  the  mortgage,  plaintiff  appeals. 
Affirmed. 

\V.  A.  Lee  and  H.  H.  Henderson,  for  ap- 
pellant.   Brans  &  Rogers,  for  lespondemta. 

BARTCH,  J.  The  .question  to  be  deter- 
mined on  this  appeal  was  raised  In  the  cred- 
itors' bill  In  the  case  of  Ogden  State  Bank  v. 
Barker  (decided  at  this  term)  40  Pac.  765. 
It  appears  from  the  record  that  the  appellant 
was  a  judgment  creditor  of  WiUlam  Barker, 
that  Barker  conveyed  his  land  to  his  sons, 
and  that  then  all  the  Barkers  Joined  In  a 
mortgage  to  the  re^ondcnt  Brough.  The 
appellant  sought  to  hare  both  the  deed  and 
mortgage  set  aside  on  the  ground  that  they 
were  fraudulent  and  void,  claiming  that  they 
were  made  without  consideration,  and  to 
hinder  and  delay  the  creditors  of  William 
Barker.  The  court  canceled  the  deed,  and 
declared  It  void,  but  refused  to  cancel  and 
set  aside  the  mortgage,  and  dismissed  the 
action  as  to  Brough. 

Counsel  for  the  appellant  insist  that  the 
mortgage  was  given  to  Broueh  without  con- 
sideration, In  a  secret  trust,  and  therefore 
should  be  canceled  and  set  aside.  This  po- 
sition does  not  appear  to  be  sustained  by  the 
record.  It  Is  shown  by  the  evidence,  sub- 
stantially, that  Brough  was  the  acting  cashl^ 
of  the  Citizens'  Bank;  that  certain  notes 
came  into  his  possession  for  collection  by 
reason  of  his  position  in  the  bank;  that  he 
placed  them  In  the  hands  of  attorneys,  and 
demanded  that  suit  be  brought  to  enforce 
payment,  unless  security  be  given;  that  the 
mortgage  was  given  to  secm-e  the  payment 
of  the  notes;  that  Brough  was  made  trustee 
in  the  mortgage  without  his  knowledge;  and 
that  neither  he  nor  the  owner  of  the  notes 
knew  anything  of  Its  execution  until  after  It 
was  made.  Each  note,  on  Its  face,  represents 
a  valuable  consideration,  and  there  is  evi- 
dence tending  to  show  such  consideration  in 
fact.  There  Is  nothing  In  the  record  to  war- 
rant an  assumption  that  there  was  no  valu- 
able consideration  given  for  these  notes.  Nor 
is  such  the  contention  of  counsel  for  the  ap- 
pellant, for  their  contention  Is  that  the  mort- 
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gage,  not  the  notes,  was  given  without  a  val- 
uable consideration.     Nor  is  there  anything  to 
show  that  the  notes  were  not  executed  in 
good  faith.     If,  then,  the  notes  were  made 
for    a    valuable    consideration,    upon    what 
theory  of  law  can  It  be  contended  that  the 
mortgage  given  to  secure  them  was  void  for 
want    of    a   valuable    consideration?      The 
notes,  having  been  given  for  value,  and  evi- 
dencing the  indebtedness  of  the  mortgagor 
to  the  real  owner  of  them,  constituted  a  val- 
uable consideration  for  the  mortgage.    The 
mere  fact  that  the  mortgagee  was  not  the  real 
owner  of  the  notes,  but  was  simply  a  trustee 
or  agent  for  the  owner,  does  not  afFect  the 
validity  of  the 'mortgage.     Nor  does  the  fact 
that  the  mortgage  was  executed  by  all  the 
Barkers,  and  at  a  time  when  thp  debt  which 
was  merged  In  the  Judgment  of  the  appel- 
lant  was   In    existence,   affect   Its   validity. 
Neither  is  the  validity  of  the  mortgage  af- 
fected because,  among  the  notes  which  It  se- 
cures, there  Is  one  which  was  made  by  Frank- 
lin J.  Barker,  and  for  which  William  Barker 
was  not  liable.     It  is  apparent  from  the  rec- 
ord that  the  notes  for  which  William  Barker 
was  liable   constituted   bona    fide  existing 
claims  against  him.    These  be  had  a  right 
to  secure,  even  though  the  debt  which  he 
owed  the  appellant  was  in  existence  at  the 
time  of  the  execntlon  of  the  mortgage,  be- 
cause he  had.  a  right  to  prefer  as  a  creditor 
the  owner  of  the  notes.     Even  if  such  pref- 
erence were  made  with  a  fraudulent  design, 
or  with  the  intent  to  hinder  and  delay  the  ap- 
pellant In  the  collection  of  his  Judgment,  still, 
if  neither  the  trustee  nor  the  owner  of  the 
notes  participated  in  the  fraud,  or  had  any 
knowledge  of  it,  the  validity  of  the  mortgage 
would  not  be  affected.     Pettlt  v.  Parsons,  9 
Utah,  22.3,  33  Pac.  1038.    There  Is  no  conten- 
tion that  there  was  any  such  participation  or 
knowledge  on  the  part  of  the  trustee  or  mort- 
gagee or  owner.     Nor  does  It  appear  from 
the  evidence  that  it  was  a  secret  trust.    It  Is 
shown  that  the  trustee  was  not  present  at  the 
time   the    mortgage    was   made,    and    knew 
nothing  of  it  until  after  its  execution.     We 
are  of  the  opinion  that  the  cancellation  of  tho 
mortgage  was  properly  denied,  and  the  action 
I>roperly    dismissed    as    .to    the    respondent 
Brough.    The  Judgment  is  affirmed. 

MEBRITT,  C.  J.,  and  SMITH  and  KING. 
JJ.,  concur. 


(21  Colo.  275) 

CHAPPELL  V.  McKEOUGH. 

(Supreme  Court  of  Colorado.     June  3,  1895.) 

Neootiablb  Note  —  Paimbst  by  Sureti— 

What  is. 

1.  Where  a   surety  on  a   note  pays   part 

thereof  at  maturity,  and  then  procures  a  stran- 

fer  to  take  it  up  by  giving  their  joint  note  to  the 
older,  the  intention  being  to  keep  the  note 
alive,  such  transaction  constitutes  a  purchase, 
and  not  a  payment  of  the  note;  so  that,  in  an 
action  by  the  purchaser  against  the  other  surety 
to  recover  the  balance  due  on  the  note,  defenaea 
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which  would  have  been  available  against  the 
cosurety  in  an  action  for  contribution  are  not 
available  against  the  purchaser. 

2.  An  action  aeain.st  a  cosurety  for  contri- 
bution is  not  on  the  instrument  itself,  but  on 
the  implied  promise. 

3.  Where  a  note  is  paid  after  maturity  by  a 
stranger  it  will  generally  be  held  to  be  a  pur~ 
chase  thereof,  and  not  a  payment. 

Appeal  from  district  court,  Las  Animas 
county. 

Action  by  James  McKeough,  Jr.,  against 
Deles  A.  Cliappell  and  others  on  a  note. 
From  a  judgment  for  plaintiff,  defendant 
ChappeU  appeals.     Affirmed. 

This  is  an  action  brought  by  James  Mc- 
Keough, Jr.,  as  the  assigne'e  of  a  certain 
promissory  note,  against  W.  A.  Burnett, 
James  M.  John,  and  Delos  A.  Cbappell,  to  re- 
cover a  balance  alleged  to  be  due  thereon. 
Burnett  and  John  made  default.  Cbappell 
Interposed  several  defenses:  First,  denial  of 
tbe  assignment  of  tbe  note  to  McKeough,  or 
that  he  was  tbe  owner  of  tbe  note;  second, 
payment;  third,  that  John,  and  not  Mc- 
Keough, was  the  real  party  In  Interest  The 
further  defenses  aver  that  John  and  Chap- 
peU signed  the  note  as  cosureties  for  Bur- 
nett, and  allege  matters  that.  If  true,  would 
defeat  an  action  brought  by  John  for  con- 
tribution. On  motion  of  appellee  these  latter 
defenses  were  stricken  out.  The  cause  was 
tried  to  the  court  on  the  Issues,  presented  by 
tbe  first  three  defenses,  and  judgment  ren- 
dered in  favor  of  appellee  for  $6,701.68. 
ChappeU  api)eals  from  this  judgment. 

Yeaman  &  Parsons,  for  api>ellant  James 
M.  John,  for  appellee. 

60DDARD,  J.  It  appears  from  the  evi- 
dence that  on  November  12, 1888,  W.  A.  Bur- 
nett, James  M.  John,  and  Delos  A.  ChappeU 
e^iecuted  to  the  First  National  Bank  of 
Pueblo  their  promissory  note  for  $10,000  (the 
note  in  suit),  payable  one  year  after  date, 
with  Interest;  Cbappell  and  John  executing 
the  note  as  sureties  for  Burnett.  Attout  the 
time  of  its  maturity  the  note  was  sent  by  the 
First  National  Bank  of  Pueblo  to  the  First 
National  Bank  of  Trinidad,  indorsed,  "Col- 
lect for  account,  and  credit  First  National 
Bank  of  Pueblo."  On  April  2,  1890,  the 
Trinidad  bank  paid  the  Pueblo  bank  the  fnU 
amount  of  tbe  note,  principal  and  interest, 
and  It  became  the  property  of  the  Trinidad 
bank.  On  July  5,  1890,  John  paid  the  Trini- 
dad bank  one-half  tbe  principal,  $0,000,  and 
accrued  Interest  At  the  time  of  such  pay- 
ment and  frequently  thereafter,  he  urged  the 
Trinidad  bank  to  bring  suit  to  colle<!t  the  bal- 
ance due  on  the  note  from  appellant,  Chap- 
pelL  This  the  bank  refused  to  do,  because 
Cbappell  was  one  of  its  ofilcers.  Thereupon 
John  procured  the  appellee,  McKeough,  to 
take  up  the  note,  which  he  did  by  giving  his 
note,  signed  by  John,  for  the  balance  then 
due  thereon,  bad  the  note  assigned  to  him, 
and  on  the  next  day  Instituted  this  action. 
The  coDtroUlng  question  in  the  case  is  wheth- 


er, upon  this  state  of  fiicta.  the  transaction 
through  which  McKeough  obtained  the  note 
from  the  Trinidad  bank  constitutes  a  pay- 
ment or  a  purchase  of  the  note.  It  is  stren- 
uously insisted  on  the  part  of  appellant  tliat 
it  Is,  In  effect,  a  payment  of  tbe  note  by  John, 
and  ttiat  be  is  the  real  party  in  interest;  that 
McKeough  is  therefore  not  entitled  to  main- 
tain the  action,  and.  If  permitted  to  do  so, 
the  appeUant  should  have  been  allowed  to 
avail  himself  of  any  defense  that  he  could 
have  made  in  an  action  brought  by  John  for 
contribution.  On  the  other  hand,  appellee 
insists  tliat  he  purchased  the  note,  and  be- 
came thereby  subrogated  to  the  rights  of  tbe 
holder  of  the  note,  trom  whom  he  purchased : 
and  can  maintain  the  action  in  his  own  name, 
unaffected  by  any  of  these  matters.  The 
law  applicable  to  these  respective  conten- 
tions is  weU  settled.  The  difficulty  arises  in 
determining  which  of  them  is  established  by 
the  evidence.  If  a  surety  pays  a  note,  be  is 
entitled  to  contribution  against  bis  cosurety. 
By  tbe  payment  the  note  is  exting^nished. 
and  bis  action  against  his  cosurety  is  not 
on  the  note  itself,  but  on  an  implied  assump- 
sit. "An  Indorsement  or  assignment  of  tlie 
note  cannot  serve  to  keep  the  note  itself  aUve 
so  as  to  be  made  tbe  basis  of  a  suit."  Fitch 
V.  Hammer,  17  Colo.  591,  31  Pac.  336;  Swem 
V.  NeweU,  19  Colo.  397.  33  Pac.  734.  If,  on 
the  other  band,  a  note  is  paid,  after  its  ma- 
turity, by  a  stranger,  It  wiU,  in  general,  be 
held  to  be  a  purchase,  and  rot  a  payment. 
This  Is  especially  so  If  it  is  the  intention  of 
tbe  party  paying  not  to  satisfy  the  note. 
Dodge  V.  Trust  Co.,  93  V.  8.  370;  Barney  v. 
Clark,  46  N.  H.  514;  Harbeck  v.  Vanderbilt. 
20  N.  T.  395.  It  is  evident  that  the  appellee 
procured  the  note  and  Instituted  the  action  at 
tbe  Instance  and  upon  the  request  of  John: 
and  it  Is  also  equally  evident  that  it  was  the 
intention  of  the  parties  to  the  transaction  to 
preserve  the  life  of  the  note  by  a  purchase 
by  and  assignment  to  McKeough.  For  this 
purpose,  and  in  consideration  thereof,  be  gave 
his  note,  and  thereby  incurred  a  liabUity  to 
the  bank  accepting  it.  Does  the  fact  that 
John  signed  this  note  constitute  tbe  transac- 
tion a  payment  b:^  bim  of  the  balance  of  tbe 
note  in  question?  We  think  this  must  be  an- 
swered in  the  negative,  upon  the  authority  of 
Harbeck  v.  Vanderbilt,  supra.  This  was  a 
case  very  similar  in  its  facts  to  the  one  at 
bar.  Decker  and  Brown  recovered  a  Judg- 
ment upon  a  joint  contract  against  Jacob  H. 
Vanderbilt  and  others.  An  execution  hav- 
ing been  issued  to  a  county  in  which  Jacob 
VanderbUt  had  abundant  property  to  satisfy 
it,  he,  through  bis  attorney,  paid  bis  aliquot 
slmre— one-seventh  of  the  judgment— in  cash, 
and  for  the  remainder  he  delivered  to  the 
plaintiffs  in  tbe  Judgment  bis  promissory 
note,  payable  four  months  after  date,  to  the 
order  of  and  Indorsed  by  Cornelius  Vander- 
bUt The  attorney  simultaneously  took  to 
himself  an  assignment  of  tbe  judgment,  tn 
be  held  by  him  as  an  indemnity  to  Cornelius 
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Vanderbilt  against  his  liability  as  Indorser  of 
the  note.  Before  the  note  became  due,  Van- 
derbilt's  attorney  caused  a  fresh  execution  to 
be  issued  to  collect  the  balance  of  the  judg- 
ment against  Harbeck  and  others,  who  were 
judgment  debtors.  In  an  action  by  Harbeck 
and  others  to  enjoin  the  levy  and  collection 
of  this  execution,  upon  the  ground  that  the 
judgment  had  been  satisfied  by  Jacob  Van- 
derbilt the  opinion  of  the  court  was  rendered 
by  Gray  and  Selden,  JJ.,  and  It  was  held  that 
the  judgment  was  not  satisfied,  and  could  be 
enfoi-ced  by  Cornelius  Vanderbilt  as  an  in- 
demnity against  his  contingent  liability  as 
indorser.  After  discussing  the  general  prin- 
ciples upon  which  the  case  depended,  Selden, 
.J.,  used  the  following  language:  "Cornelius 
Vanderbilt.  did  not  actually  pay  any  portion 
of  the  judgment;  but  he  became  contingent- 
ly liable  to  pay  It,  and  an  assignment  of  the 
judgment  to  protect  him  against  tljis  liability 
was  just  as  legitimate  and  proper  as  it  would 
have  been  to  indemnify  him  for  money  paid. 
Here,  then.  Is  as  assignment  made,  evincing 
un  evident  intention  not  to  satisfy  the  judg- 
ment, but  to  keep  It  in  force  for  the  benefit 
of  somebody.  It  was  perfectly  equitable  and 
just,  as  well  as  legal,  that  It  should  be  kept 
in  force  as  to  the  defendants,  who  had  paid 
nothing  upon  it,  for  the  benefit  of  one  who 
had  made  himself  liable  in  a  certain  contin- 
gency to  pay  it"  The  facts  before  us  pre- 
sent a  much  stronger  case  in  favor  of  appel- 
lee. The  reasoning  in  that  case  clearly  sus- 
tains his  contention  that  the  facts  in  evidence 
show  a  purchase,  and  not  a  payment,  of  the 
note  In  suit.  We  think,  therefore,  that  the 
court  below  correctly  held  that  the  note  sued 
on  was  a  subsisting  obligation,  and  that  ap- 
pellee was  the  owner  thereof,  and  entitled  to 
recover  the  balance  due  thereon.  The  judg- 
ment of  the  district  court  is  accordingly  af- 
firmed.   AlBrmed. 


(21  Colo.  329) 

GRANT  et  al.  v.  VARNEY.i 
(Supreme  Court  of  Colorado.     March  4,  1895.) 
Master  asd  Skbvaxt — Duty  op  Master  to  Fcb- 
xisH  A  Safe  Placb  for  Employes— Ekhoneods 

ISSTBrCTIOS — EfFECT   OP  SfBSEQt;EN"T  PhOPEB 

IssTROCTios — Injury  to  Mtsbr— Constroctioh 
or  Mine— EXPBBT  Testimony— Isstbcctions  to 
Empixjybs— Fellow  Servant. 

1.  In  an  action  against  a  mine  owner  for 
the  death  of  an  employs  through  the  failing  of  a 
roof  of  a  drift  in  which  deceased  was  working, 
it  was  error  to  charge  that,  if  defendant  failed 
to  furnish  a  safe  place  for  deceased  to  work  in, 
he  was  guilty  of  negligence. 

2.  Such  error  was  not  cured  by  a  snbsequent 
instmction  that  defendant  was  only  required  to 
furnish  a  reasonably  and  ordinarily  safe  place 
for  his  employes  to  work  in. 

3.  In  an  action  against  a  mine  owner  for 
the  dpath  of  an  employe  through  the  falling  of 
the  roof  of  a  drift  in  which  he  was  working,  it 
was  proper  to  allow  experienced  miners  to  tes- 
tify to  the  proper  method  of  timbering  a  drift 
•nch  as  the  one  in  wiiich  deceased  was  killed. 

4.  Evidence  of  instructions  given  to  individ- 


1  Rehearing  denied  July  1,  1893. 


nal  workmen  to  timber  a  drift  when  necessary 
for  their  safety  was  properly  excluded,  where  it 
was  not  shown  that  such  instructions  were 
brought  to  the  knowledge  of  deceased. 

5.  An  Instruction  which  informs  the  jury 
that  though  they  might  find,  on  a  hypothetical 
case  based  on  the  evidence,  and  stated  in  the 
instruction,  that  plaintiff  was  guilty  of  contrib- 
utory negligence,  yet  they  must  not  find  for  de- 
fendant unless  they  also  believed  from  the  evi- 
dence that  deceased  did  not  exercise  reasonable 
care,  is  misleading  and  confusing. 

6.  A  person  employed  by  a  mine  owner  to 
timber  a  drift  so  as  to  provide  a  safe  place  for 
the  miners  who  were  running  the  drift  to  work 
in  is  not  a  fellow  servant  of  the  miners. 

Appeal  from  district  court,  Pitkin  county. 

Action  by  Florence  L.  Varney  against 
James  B.  Grant  and  others  for  injuries  re- 
sulting in  the  death  of  plaintiff's  husband. 
Judgment  was  rendered  for  plaintiff,  and  de- 
fendants appeal.     Reversed. 

The  plaintiff  below,  who  la  appellee  here, 
instituted  this  action,  as  the  widow  and  sole 
heir  at  law  of  Joseph  N.  Vamey,  deceased,  to 
recover  damages  for  the  death  of  her  hus- 
band, alleged  to  have  been  caused  by  the 
negligence  of  the  defendants.  The  complaint 
charges  that  said  Vamey  was  a  miner  em- 
ployed by  the  defendants  to  work  in  the  St. 
Joe  mine,  and  that  while  he  was  so  engaged 
in  his  emi^oyment,  in  running  a  drift  therein, 
the  roof  thereof  caved  in,  and  fell  upon  and 
instantly  killed  him.  The  caving  and  falling 
in  of  the  roof  were  In  consequence  of  the 
wrongful  and  negligent  failure  of  the  defend- 
ants properly  to  timber  said  drift,  or  cause 
the  same  to  be  timbered.  The  answer  de- 
nies the  negligence  of  the  defendants,  and 
contains  three  separate  and  distinct  defenses, 
the  first  of  which  sets  up  the  contributory 
negligence  of  Vamey  as  the  proximate  cause 
of  the  Injury;  second,  that,  if  the  death  of 
said  Vamey  was  caused  by  the  negligence  of 
any  one  other  than  that  of  himself,  It  was 
the  result  of  the  negligence  of  a  fellow  serv- 
ant; third,  that  said  deceased  had  equal 
means  of  knowledge  with  the  defendants  of 
the  alleged  unsafeness  of  defendants'  mine, 
and  thereafter  continued  in  the  servica  Trial 
was  had  upon  the  issues  thus  joined,  and  a 
verdict  and  judgment  for  $5,000  was  rendered 
against  the  defendants,  from  which  judg- 
ment the  defendants  come  here  by  appeal. 
The  evidence  of  plaintiff  tended  to  show  ihat 
on  the  night  when  Vamey  was  killed  he  and 
his  companion,  Steel,  were  engaged  in  run- 
ning a  drift  in  the  mine.  In  ground  which, 
though  breaking  well,  required  blasting. 
These  two  men  were  doing  the  work  of  drill- 
ing and  blasting.  The  defendants  bad  em- 
ployed a  man  named  Moore  to  timber  the 
drift  so  as  to  provide  and  keep  a  safe  place 
In  which  Vamey  was  to  carry  on  his  work. 
For  a  day  or  two  previous,  Moore  had  ab- 
sented himself  from  the  mine,  and  been  In 
Aspen,  occupying  himself  with  politics  In  the 
town,  instead  of  confining  his  attention  to 
the  work  for  which  he  was  employed  at  tho 
mine.  In  consequence  of  this  Inattention  by 
Moore  to  his  duty,  and  possibly  from  an  lu- 
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sofflclent  force  of  men  expeditiously  to  do  the 
work,  the  protection  of  the  drift  was  neg- 
lected, 80  that  at  the  time  of  the  accident  the 
last  of  the  timbering  was  at  a  distance  of 
from  16  to  18  feet  from  the  I)reast  of  the 
drift  where  the  men  were  engaged  In  push- 
ing forward  ihe  work  of  extension.  'NVhUe 
HO  prosecuting  their  work,  with  the  roof  of 
the  drift  back  of  them  without  any  support 
for  a  space  of  about  17  feet,  the  roof  sud- 
denly caved  In,  and  a  huge  bowlder  fell  upon 
and  Instantly  killed  both  Yamey  and  Steel. 
None  but  these  two  men  were  In  the  mine 
when  the  accident  occurred,  and  It  Is  from 
witnesses  who  were  employed  In  and  about 
the  mine,  and  who  found  these  unfortunate 
men  soon  after  their  death,  that  the  evidence 
for  the  plaintiff  was  elicited.  Testimony  was 
also  brought  out,  both  In  the  cross-examina- 
tion of  plalntltTs  witnesses,  and  In  the  direct 
evidence  of  defendants',  tending  to  show  that 
Vamey  knew,  equally  with  defendants,  of  the 
danger  that  would  probably  result  from  work- 
ing in  a  place  where  the  timbering  was  so 
far  behind  the  breast  of  the  drift,  and  that 
he  had,  only  a  short  time  before  he  lost  his 
life,  been  warned  by  one  of  the  witnesses  that 
.there  was  danger  In  remaining  in  the  drift, 
and  that  he  (A'amey)  replied  that,  although 
there  was  danger,  yet,  by  keeping  close  to 
the  breast  of  the  drift,  he  thought  he  might 
safely  keep  on  with  his  work.  There  was 
evidence  that  before  this  Varney  had  com- 
plained to  a  fellow  servant  of  his  in  the  mine 
that  the  timbering  was  not  keeping  pace 
with  the  work  of  extension,  and  requested 
that  complaint  thereof  should  be  made  to 
Bush,  the  superintendent  of  the  mine,  which 
was  done,  with  the  result  that  no  additional 
steps  wei-e  taken  to  make  the  place  safe,  and 
no  promise  was  made  to  do  so.  Bush  Is  re- 
ported to  have  said  that  he  wanted  to  push 
the  running  of  the  drift  as  rapidly  as  pos- 
sible, so  as  to  make  for  his  employers  that 
month  as  good  a  showing  as  possible,  and 
thought  that  there  was  no  necessity  to  hasten 
the  timljering.  In  spite  of  this  remonstrance 
and  reply,  Vamey  continued  his  work  In  this 
dangerous  place.  Evidence  was  also  Intro- 
duced tending  to  show,  by  exi)erlenced  miners, 
that  good  mining  required  that  a  drift  made  In 
such  ground  and  under  such  circumstances 
as  this  should  be  kept  timbered  all  the  time 
np  to  within  three  or  fovu*  feet,  or  the  length 
»f  one  set  of  timbers,  of  the  breast  of  the 
Irift  The  evidence  of  the  defendants  had 
for  Its  object  to  establish  affirmatively  that 
flefendants  were  not  negligent;  that  Vamey 
knew,  equally  with  the  defendants,  of  the  un- 
safeness  of  the  place  where  he  was  working, 
and  thereby  was  guilty  of  contributory  negli- 
gence which  would  defeat  a  recovery  by  the 
plaintiff;  that  the  Injury  was  caused.  If  by 
anything  other  than  the  negligence  of  Var- 
ney himself,  by  the  negligence  of  Moore,  who 
was  a  fellow  servant  of  his.  There  was  also 
evidence  to  the  effect  that  defendants  had 
osed  reasonable  care  in  providing  a  proper 


place  for  Vamey  to  work,  and  au  attempt  Is 
claimed  to  have  been  made  by  the  defendants 
to  show  that  they  had  issued  general  rules 
and  provided  Instructions  for  the  miners  to 
do  for  themselves  the  work  of  timbering  the 
drift  whenever.  In  their  judgment,  their  own 
safety  demanded  It,  but  that  Varney  disre- 
garded the  rules  thus  prescribed,  and,  by  vio- 
lating them,  brought  upon  himself  his  own 
destruction.  Prom  this  summary  of  the  evi- 
dence it  will  be  observed  that  plaintiff's  cause 
of  action,  and  all  the  defenses  Interposed  by 
the  defendants,  unless  it  be  that  of  the  negli- 
gence of  a  fellow  servant,  have  some  evi- 
dence which  the  parties  had  the  right  to  have 
the  court  submit  to  the  jury  by  appropriate 
Instructions. 

C.  S.  Thomas,  Bryant  &  Lee,  and  O.  H. 
Pierce,  for  appeUauta,  Joseph  W.  Taylor,  for 
appellee. 

CAMPBELL,  3.  (after  stating  the  facts).   1. 
The  first  instruction  given  by  the  court  of  Its 
own  motion  is  ac  follows:    "If  the  Jury  believe 
from  the  evidence  in  this  case  that  the  de- 
fendant E.  W.  Bush  was  superintendent  of 
the  defendants,  and  had  full  charge  and  con- 
trol of  the  property,  and  of  the  men  employed 
therein,  then  It  was  his  duty  to  see  that  the 
drift  in   which  deceased   was  at  work   was 
properly  and  securely  timbered,  and  his  fail- 
ure to  do  so  would  be  negligence,  and  his 
negligence  would  be  the  negligence  of  the 
other  defendants  whom  he  represented;   and 
he  could  not  delegate  this  duty  to  an  employfi, 
and  shift  the  responsibility  for  negligence  in 
not  properly  timbering  such  drift  on  to  such 
employ^,  so  that  the  defendants  could  claim 
that  the  Injury  occurred  by  reason  of  the 
negligence  of  a  coemploy^     The  dutg  to  fiir- 
niih  a  soft  place  for  taid  Vamey  to  work  in 
ua*  the  duty  of  the  defendant*.    If  they  fail- 
ed   in    that,   they   were    guilty    of   negligence." 
The  defendants  assign  for  error  the  giving  of 
the  foregoing  instruction,  especially  the  por- 
tion which  we  have  Italicized.    This  Instruc- 
tion  Is  not  the  law.    It  virtually  declares  that 
the  duty  of  the  master  is  to  furnish  to  the 
servant  an  absolutely  safe  place  In  wtiich  to 
work.    In  other  words,  it  makes  the  former 
an  Insurer  of  the  safety  of  the  latter.    The 
failure  to  provide  a  safe  place  for  the  em- 
ployfi  to  work  In  Is  not  negligence  of  his  em- 
ployer, but  the  jury  were,  by  this  Instruction, 
told  that  it  was.    The  contention  of  counsel 
for  appellee  that  the  vice  in  this  Instruction 
Is  not  fatal  to  the  judgment,  because  In  oth- 
er and  subsequent  Instructions  the  Jury  are 
practically  told  that  the  employer's  duty  re- 
quires that  he  should  furnish  a  reasonably  or 
ordinarily  safe  place  for  his  employe  to  work 
in.  Is  plausible,  rather  than  sound.    True  it  is 
that   where  the  court   gives   an  instmctioQ 
which  contains  only  a  partial,  though,  so  far 
as  it  goes,  correct,  legal  proposition,  and  in 
another   instruction    completes   and    perfects 
the  statement  of  the  correct  mle^  prejudicial 
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error  may  not  be  assigned.  But  where,  to  the 
same  charge  to  the  Jury,  are  found  one  In- 
struction embodyhig  a  correct  legal  principle, 
and  another  instruction  containing  a  contra- 
dictory statement  upon  the  same  proposition, 
which  is  not  the  law,  there  Is  error.  For  this 
court  to  attempt  to  speculate  or  determine 
which  instruction  the  Jury  in  such  a  case  se- 
lected as  stating  the  correct  rule,  and  which 
they  rejected  as  incorrect,  would  lead  ns  up- 
on an  uncertain  voyage,  and  would  be  to 
credit  the  Jury  with  powers  of  legal  discrim- 
ination superior  to  those  possessed  by  the 
court  which  submitted  for  their  guidance 
rules  80  essentially  antagonistic.  To  say  that 
a  rule  which  makes  a  master  the  insurer  of 
the  safety  of  his  servant  is,  in  effect,  the  same 
rule  which  requires  that  he  shall  provide  only 
a  reasonably  safe  place  for  the  latter  to  work 
in,  would  be  to  abolish  all  rational  and  rec- 
ognized legal  distinctions.  Wells  v.  Ooe,  9 
Colo.  166,  11  Pac.  50;  Clare  v.  People,  9  Colo. 
122,  10  Pac.  799,  and  cases  cited;  Holman  v. 
Security  Co.,  20  Colo.  — ,  36  Pac.  797. 

2.  This  ruling  upon  the  foregoing  assign- 
ment of  error  necessitates  a  reversal  of  this 
case,  and  renders  unnecessary  a  determina- 
tion of  the  numerous  other  errors  discussed. 
In  view,  however,  of  the  contingency  of  an- 
other trial,  and  to  save  possible  error  in  the 
court  below,  we  feel  constrained  to  add  some 
suggestions  that  may  be  of  tome  assistance  to 
the  court  and  counsel.  In  a  case  involvhig  is- 
sues such  as  are  raised  by  the  pleadings  and 
evidence  In  this  case,  it  would  seem  that  so 
many  of  the  questions,  .fully  discussed  by 
counsel  in  their  briefs,  have  been  settled  by 
repeated  decisions  of  thla  court  that  an  ex- 
amination of  these  cases  ought  certainly  to 
furnish  a  satisfactory  and  safe  guide  to  court 
and  counsel  in  drawing  instructions. 

(a)  Witnesses  for  the  plaintiff  were  permit- 
ted, over  defendants'  objection,  to  state,  in 
substance,  what  was  the  proper  method  of 
timbering  a  drift  run  in  such  ground  as  the 
evidence  shows  this  one  penetrated.  Counsel 
for  defendants  now  say  that  such  questions 
permitted  the  witnesaes  to  state  what  the  Jury 
were,  as  a  matter  of  fact,  to  find  from  the  evi- 
dence, and  that  the  opinions  of  the  witnesses 
were  not  admissible.  The  witnesses  were  not 
allowed  to  state  whether  or  not  this  drift,  with 
the  timbers  15  or  16  feet  from  the  breast,  was 
safe.  They  spoke  only  as  to  the  proper  way 
to  timber  it  We  think  there  was  no  error  in 
this.  These  witnesses  qualified  as  experienced 
miners.  The  questions  related  to  matters  of 
skill  in  a  department  of  ]at>or  that  requires 
special  training,  and  to  which  only  those  skill- 
ed in  such  work  were  competent  to  give  intel- 
ligent answers.  The  fact,  if  it  be  a  fact,  that 
the  court  did  not  explain  to  the  Jury  this  class 
of  evidence,  and  throw  about  it  the  proper 
safeguards,  does  not  go  to  the  admissibility 
of  the  evidence,  but  only  to  the  alleged  error 
of  the  court  in  other  particulars. 

(b)  The  court  below  struck  out  certain  evi- 
dence given  by  one  of  the  witnesses  for  the 


defendants,  and  refused  to  admit  other  evi- 
dence offered  by  the  defendants,  tending  to 
show  that  defendants  had  issued  general  rules 
and  instructions  to  its  workmen,  which  provid- 
ed, In  substance,  that  the  workmen  who  were 
engaged  in  running  the  drift  should  do  timber- 
ing whenever  they  considered  it  necessary 
and  essential  for  their  safety.  Such  evidence 
was,  of  course,  pertinent,  and  aa  offer  to 
prove  such  rules  by  competent  testimony 
should  have  been  allowed.  An  examination  of 
the  record  shows  that  such  attempt  was  only 
to  establish  that  such  instructions  had  been 
given  to  individual  workmen,  and  no  ofFer 
was  made  to  show  that  any  general  rules  or 
instructions  had  been  issued  by  defendants  or 
their  superintendent,  or  that  luiowledge  of 
such  directions  to  individual  employes  had 
ever  been  brought  home  to  the  deceased.  In 
this  ruling  by  the  court  there  was  no  error. 

(c)  In  insti-uctions  Nos.  11,  18,  and  14,  as 
asked  by  the  defendants,  the  court  stated  to 
the  Jury  a  hypothetical  case,  based  upon  the 
evidence,  which.  If  the  Jury  found  to  be  true, 
they  were  told,  would  prevent  a  recovery  by 
the  plaintlfT.  The  assumed  case  was  one  that 
was  Intended  to  constitute  contributory  neg- 
ligence on  the  part  of  Vamey.  To  each  one 
of  these  instructions  the  court  added  a  iwo- 
viso  which,  in  its  logical  effect,  must  have 
conveyed  to  the  minds  of  the  Jury— if  it  con- 
veyed any  intelligent  meaning— that  notwith- 
standing they  might,  in  accordance  with  the 
first  part  of  the  instructions,  or  the  instruc- 
tions as  asked,  find  that  Vamey  was  guilty  of 
contributory  negligence,  yet  they  must  not 
find  for  the  defendants  unless  they  also  be- 
lieved from  the  evidence  that  Vamey  was  not 
exercising  reasonable  care  and  prudaice.  It 
Is  unnecessary  to  determine  whether  or  not 
these  instructions,  as  asked  by  the  defend- 
ants, were  the  law.  It  is  sufiicient  to  say 
that,  as  modified  and  given,  they  must  have 
confused  and  misled  the  Jury,  as  they  would 
almost  any  legal  mind.  It  is  true  that  if  a 
master  is  guilty  of  negligence  which  wajs  the 
proximate  cause  of  the  injury  complained  of, 
and  there  is  nothing  else  in  the  case  that  calls 
for  the  application  of  some  recognized  excep- 
tion to  the  general  rule,  the  servant  may  re- 
cover. If  he  was  at  the  time  using  reasouabie 
care.  If  the  proviso  added  to  these  instruc- 
tions merely  states  this  general  rule,  and  if 
the  instruction,  as  asked,  stated  a  contribu- 
tory rule,  the  former  should  have  been  given 
by  itself,  and  the  latter  refused  altogether. 
If,  however,  the  instructions,  as  asked,  did 
state  what  in  law  constitutes  a  case  of  con- 
tributory negligence,  they  should  have  been 
given.  But  if  it  be  contended  tliat  both  these 
instructions  and  the  provisos  are  but  different 
forms  of  the  same  legal  proposition,  still  it 
was  confusing  to  the  minds  of  the  Jury  thus 
to  combine  them;  for  the  adding  of  the  pro- 
visos would  naturally  lead  the  Jtvy  to  con- 
clude that  the  instructions,  as  asked,  were 
themselves  Incori-ect,  and  that  the  court  there- 
by intended  the  Jury  to  understand  that  the 
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provisos  added  by  the  court  were  necessary 
to  make  the  Instructions  good.  If,  on  the  oth- 
er band,  the  Instructions  and  provisos  consti- 
tute inconsistent  propositions  of  law,  then  In 
one  instruction  we  liave  two  incorrect  and 
contradictory  rules,  and  such  combination,  of 
course,  would  be  prejudicial  error. 

(d)  We  tliinlc  that  Moore  was  not  a  fellow 
servant  of  Varney.  The  duty  of  the  master 
is  to  furnish  and  maintain  a  reasonably  safe 
place  for  the  servant  to  vrork  in.  If  tlie  mas- 
ter delegates  to  an  agent  the  performance  of 
this  duty,  the  latter  is  considered  as  the  rep- 
resentative of  the  foriner;  and  if  such  agent 
is  negligent  in  furnishing  or  maintaining  such 
a  safe  place,  and  if,  in  worlcing  therein,  and 
without  his  fault,  an  injury  occurs  to  another 
employe,  such  negligence  is  the  negligence  of 
the  master,  for  which  the  injured  workman 
may  recover.  It  Is  the  same  as  where  the 
master  is  bound  to  furnish  fM:  his  w<M:kmen 
reasonably  safe  and  proper  machinery,  and 
employs  an  agent  to  purchase  it,  or  whwe  he 
employs  a  servant  to  maintain  the  same  in 
good  repair.  If  such  agent  is  negligent,  and 
selects  unsuitable  or  unsafe  machinery,  or 
the  servant' neglects  to  keep  in  good  repair 
said  majChlnery,  in  using  which  another  serv- 
ant receives  an  injury  without  any  fault  on 
bis  part,  the  negligence  of  the  agent  who 
bought  the  macUnery,  or  of  the  servant 
whose  duty  is  to  keep  the  same  reasonably 
safe,  is  the  negligence  of  the  master,  for 
which  an  action  will  lie. 

(c)  If  this  case  is  to  be  tried  again,  we 
think  there  will  not  be  a  repetition  at  the  un- 
usual scene  that  marked  the  close  of  the  first 
trial.  In  his  closing  argument  to  the  jury, 
counsel  for  plaintiff,  actuated,  doubtless,  by 
zeal  for  his  client,  and  possibly  carried  away 
by  the  exuberance  of  a  heated  imagination, 
went  outside  of  the  record,  and,  at  the  close 
of  a  scathing  arraignment  of  defendants,  re- 
ferred to  them  as  "living  in  their  mansions, 
and  handling  their  millions."  The  record  is 
silent  as  to  any  evidence  upon  the  kind  of 
houses  in  which  defendants  live,  or  the  extent 
of  their  wealth.  Objections  were  promptly 
made  by  counsd  for  defendants,  and  plain- 
tifTs  counsel  withdrew  the  reference,  and 
asked  the  Jury  to  strike  it  from  their  minds, 
in  which  request  the  court,  somewhat  mildly, 
joined  with  counsel,  and  told  the  jury  en- 
tbreiy  to  disregard  the  statement  because  it 
was  improper,  and  Inferentially  referred  to 
the  counsel  for  plaintiff  by  remarking  that 
"such  statements  should  not  be  made  hi  court 
to  the  jury,  in  the  argument  of  this  case." 
Thereupon  plaintiffs  counsel  proceeded  with 
his  argument,  employing  language  set  out  in 
full  in  the  bill  of  exceptions,— exceedingly 
forceful,  eloquent,  and  picturesque.  At  tlie 
close  of  his  peroration,  as  we  are  advised  by 
the  affidavit  of  one  of  defendants'  counsel, 
"the  audience  broke  out  Into  prolonged,  loud, 
and  continuous  applause,  thereby  manifesting 
their  approval  of  the  statements  of  coimsel 
for  the  plaintiff."    The  court  said  to  the  audi- 


ence, "Gentlemen,  that  te  entirely  improper 
to  have  any  such  demonstrations  in  the  court 
room";  and  again  the  court  cautioned  the 
jury  against  allowing  such  things  as  these  to 
influence  their  verdict.  This  rather  extra- 
ordinary and  dramatic  closing  of  a  trial  in  a 
court  of  justice  calls  for  a  few  words  from 
us.  Great  latitude  should  be  allowed  counsel 
in  addressing  a  jury,  so  that  he  may  fully 
and  fairly  present  every  point  in  his  case; 
but  be  should  be  kept  within  the  limits  of  the 
evidence,  and  not  be  permitted,  in  his  argu- 
ment, to  testify,  without  having  been  sworn 
as  a  witness,  or  to  Interject  into  the  case  evi- 
dence that  was  never  elicited  at  the  trial.  In 
Brown  T.  Swhieford,  44  Wis.  282,— which  de- 
cision fully  comports  with  our  ideas  of  pro- 
fessional ethics,— the  forcible  remarks  of  Chief 
Justice  Ryan  we  adopt  as  our  own.  The  case 
was  an  action  of  tMl,  calling  for  exemplary 
damages,  and  evidence  of  the  financial  ability 
to  pay  vras  admissible,  under  the  decisions  of 
that  court.  There  was  no  evidence  at  all  up- 
on this  point  Defendant,  however,  was  con- 
nected with  a  railroad  corporation.  In  ar- 
gument to  the  jury,  counsel  for  the  plaintiff 
endeavored  to  supply  the  defect  in  his  proof 
as  to  the  defendant's  pecuniary  ability  to  re- 
spond to  a  vijrdlct  by  drawing  for  his  facts 
upon  his  unaided  imagination,  and  attributing 
to  the  defendant  the  possession  not  onlv  of 
great  wealth,  but  ascribing  to  him  the  pmises- 
slon  of  earthly  goods  in  amount  equal  to  that 
belonging  to  the  corporatiMj  of  which  defend- 
ant himself  was  only  a  subordinate  officer. 
For  this  the  supreme  court  reversed  the  judg- 
ment of  the  lower  court  In  that  case,  as  in 
this,  the  practice  condemned  arose  In  the  case 
of  an  eminent  member  of  the  bar,  whose  pro- 
fessional reputation  is  weU  known,  and 
"whose  professional  ability  needs  no  adventi- 
tious aid,  and  who  probably  fell .  Into  this 
error  casually  and  inadvertently.  His  profes- 
sional standing  shields  him  from  personal  cen- 
sure, while  it  will  give  empliasls  to  the  rule 
laid  down."  The  applause  of  the  audience 
probably  could  not  have  been  anticipated,  and 
for  such  a  demonstration  no  one  connected 
with  this  case  can  be  held  responsible.  In 
our  Judgment,  the  court  should  have  more 
pointedly  rebuked  counsel  for  his  violation  of 
professional  conduct  and  more  clearly  im- 
pressed upon  the  jury  that  they  should  not  be 
influenced  thereby.  A  spontaneous  outburst 
of  applause  by  the  audience  ought  not  to  liave 
been  passed  over  as  only  a  trivial  offense,  but 
they  should  have  bem  punished  in  some  prop- 
er way,  or  at  least  severely  censured,  for 
their  reprehensible  interference  with  the 
course  of  justice,  and  for  their  evident  at- 
tempt to  influence  or  coerce  the  return  of  a 
verdict  for  plaintiff.  The  jury  returned  with 
their  verdict  a  statement  that  neither  the 
transgression  of  counsd  nor  the  applause  of 
the  audience  influenced  them  in  their  deliber- 
ation. Possibly  not  Possibly  the  verdict 
would  have  been  the  same,  had  there  l)een  no 
audience  present,  and  had  counsel  altogether 


Digitized  by 


Google 


Colo.) 


BY  AN  o.  PEOPLE. 


775 


'n'alved  his  closing  argument;  but  that,  with- 
out any  suggestion  or  request,  so  far  aa  the 
record  shows,  the  jury  should  have  made 
such  an  unsolicited  and  voluntary  finding 
awakens  in  our  minds  a  fleeting  suspicion 
that  their  better  Judgment  miwt  have  told 
them  that  such  conduct  sometimes,  with  some 
other  juries,  might  possibly  produce  such  a  re- 
sult. The  question  is  not,  necessarily  or  pri- 
marily, what  effect  did  such  things  as  hap- 
pened at  the  close  of  this  trial  have  In  this 
particular  case,  but  what  tendency  do  they 
and  would  they  naturally  and  probably  have 
with  juries  in  general,  in  arriving  at  their 
verdicts?  The  most  impartial  minds  and  the 
most  honest  men  find  it  difficult  to  decide  cor- 
rectly and  fahrly  the  complicated  questions  of 
fact  that  are  submitted  for  their  determina- 
tion in  a  lawsuit,  without  having  thrown  Into 
the  balance  that  which  naturally  appeals  to 
passion  and  prejudice.  When  such  foreign 
Influences  are  brought  to  bear  upon  either 
trained  or  untrained  minds,  It  Is  difficult  to 
tell  just  what  effect  they  have.  Whatever 
be  the  merits  of  his  cause,  every  man  is  en- 
titled to  a  fair  and  impartial  trial  in  courts 
of  justice,  according  to  the  established  rule  of 
judicial  procedure.  In  this  state  he  is  not 
required  to  submit  the  Issue  of  bis  life  and 
his  property  rights  to  a  verdict  of  a  town 
meeting,  or  to  an  organized  band  of  people 
who  throng  the  court  room  to  impress  or  co- 
erce by  their  presence  the  jury  which  has 
been  organized  by  law  to  try  his  cause.  The 
fwegolng  considerations  require  tha^  the 
judgment  should  be  reversed  and  remanded. 
Reversed. 


(21  Colo.  lU) 

RYAN  ▼.  PEOPLE. 
^Supreme  Ooart  of  Colorado.     June  17,  1895.) 
Criminal  Pboseoctios  —  Right    to    Cokphont 

WiTNBSS  —  AnMISSIBILITT    OP  DjEPOSITIOX — No- 
TIOB  —  ImPEACBMSNT     OF     WiTXESS   —  LaTINO 
■      FODKDATIOX. 

1.  Const,  n.  S.  Amend.  6,  providing  that  In 
rriminal  prosecutions  the  accused  shall  have 
the  right  to  be  confronted  with  the  witnesses 
against  him,  applies  only  to  trials  in  the  federal 
conrts  of  parties  charged  with  a  violation  of  the 
wnstitutio,n  of  the  United  States  or  of  the  laws 
of  congress. 

2.  Const,  art  2,  |  16,  dedaring  that  the  ac- 
cused shall  have  the  right  to  meet  the  witnesses 
against  him  face  to  face,  and  section  17,  per- 
mitting the  taking  of  depositions  to  be  used  on 
the  trial  nnder  certain  limitations,  are  to  be 
construed  toother,  and,  when  so  construed,  sanc- 
tion the  taking  of  a  deposition  on  the  part  of 
the  prosecution,  and  its  introduction  against  the 
accused  on  final  trial,  as  provided  by  Acts  18S9, 
p.  475,  M  1-3. 

3.  The  provisions  of  Acts  1889,  p.  475,  S§ 
1-3,  relative  to  depositions  of  witnesses  in  crim- 
inal cases,  being  an  exception  to  the  general 
rule  reouiring  the  prosecution  to  confront  tlie 
n.'tiused  on  final  trial  with  the  witne.sses  against 
him,  must  be  followed  in  all  substantial  particu- 
lars, or  the  deposition  cannot  bo  read  to  the  jury. 

4.  Under  Acta  1889.  p.  475,  §  2,  permitting 
the  taking  of  a  witness'  deposition  by  a  judge 
of  the  supreme,  district,  or  county  conrt,  to  be 
used  on  a  criminal  trial,  and  providing  that  rea- 
sonable notice  of  the  time  and  place  shall  be 
given  the  accused  and  the  prosecuting  attorney. 


it  is  the  duty  of  the  judge  to  fix  such  time  and 
plnce,  and  give  the  notice,  and,  when  this  is 
done  by  the  district  attorney  instead,  the  ac- 
cused need  not  appear,  and  such  deposition  can- 
not be  used  against  him  at  the  trial. 

5.  Defects  in  the  manner  of  issuing  or  serv- 
ing notice  of  the  taking  of  a  deposition  to  lie 
used  on  a  criminal  trial,  as  provided  by  Acts 
1889,  p.  475,  §  2,  are  waived,  when  the  attorney 
for  the  accused  appears,  and  subjects  the  wit- 
ness to  B^  searching  cross-examination,  though 
the  accused  himself  elects  to  stay  away. 

6.  A  witness  cannot  be  impeached  by  show- 
ing that  he  has  made  statements  inconsistent 
with  his  testimony,  unless  he  be  given  an  oppor- 
tunity to  explain  or  deny  the  statements  claim- 
ed to  be  contradictory;  and  it  is  immaterial  that 
his  testimony  was  taken  by  deposition,  and  that 
some  of  the  alleged  statements  were  made  after 
his  examination,  when  it  was  too  late  to  lay 
the  foundation  for  their  introduction,  while  oth- 
ers, though  made  before  he  gave  his  deposition, 
were  not  known  to  counsel  till  afterwards. 

Error  to  district  court,  Arapahoe  county. 

Michael  Ryan  was  convicted  of  larceny, 
and  brings  error.    AflBrmed. 

Plaintiff  in  error  was  tried  in  the  district 
court  of  Arapahoe  county  upon  an  indictment 
for  the  larceny  of  a  check  of  the  value  of 
$5,000  from  one  Adam  Hjortb.  In  a  second 
count  he  was  charged  with  larceny  as  bailee. 
He  was  convicted  of  the  crime  of  larceny, 
and  sentenced  accordingly.  To  review  the 
Judgment,  be  brings  the  case  here  upon  writ 
of  error.  The  following  provisions  of  the 
bill  of  rights  of  the  state  of  Colorado  and  of 
the  statutes  are  referred  to  in  the  opinion. 

Const,  art  2: 

"Sec.  16.  That  in  criminal  prosecutions  the 
a<K!U8ed  shall  have  the  right  to  appear  and 
defend  in  person  and  by  coimsel;  to  demand 
the  nature  and  cause  of  the  accusation;  to 
meet  the  witnesses  against  him  face  to  fiice; 
to  have  process  to  compel  the  attendance  of 
witnesses  in  his  behalf,  and  a  speedy  public 
trial  by  an  impartial  jury  of  the  county  or 
district  in  which  the  offense  U  alleged  to  have 
been  committed. 

"Sec.  17.  That  no  person  shall  be  Impris- 
oned for  the  purpose  of  securing  his  testi- 
mony in  any  case  longer  than  may  be  heces- 
sary  in  order  to  take  his  deposition.  If  he 
can  give  security  he  shall  be  discharged;  It 
he  cannot  give  security,  his  depodtion  shall 
be  taken  by  some  judge  of  the  supreme,  dis- 
trict or  county  court,  at  the  earliest  time  he 
can  attend,  at  some  convenient  place  by  him 
appointed  for  that  purpose,  of  wlilch  time 
and  place  the  accused  and  the  attorney  prose- 
cuting for  the  people,  shall  have  reasonable 
notice.  The  accused  shall  have  the  right  to 
appear  in  person  and  by  counseL  If  he  have 
no  counsel,  the  judge  shall  assign  him  one  in 
that  behalf  only.  On  the  completion  of  such 
examination  the  witness  shall  be  discharged 
on  his  own  recognizance,  entered  into  before 
said  judge,  but  such  deposition  shall  not  be 
used,  if,  in  the  opinion  of  the  court,  the  per- 
sonal attendance  of  the  witness  might  be 
procured  by  the  prosecution,  or  Is  procured 
by  the  accused.  No  exception  shall  be  taken 
to  such  deposition  as  to  matters  of  form." 

Acts  1889.  p.  475: 
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"An  act  to  secure  the  attendance  of  witness- 
es In  criminal  cases,  and  to  provide  for  the 
taking  of  bonds  In  tliat  belialf,  or  for  tak- 
ing the  depositions  of  such  witnesses. 
"Section  1.  Whenever,  in  the  opinion  of  the 
district  attorney  or  the  defendant,  it  Is  nec- 
essary or  advisable  that  the  testimony  of  wit- 
nesses on  behalf  of  the  state  or  defendant 
shall  be  secured  upon  the  examination  of  any 
criminal  accusation  or  indictment,  the  district 
attorney  or  defendant  may  give  notice  to  the 
clerk  of  the  district  or  county  court,  who 
may  issue  an  order  to  bring  before  him  any 
such  witness,  who  sliall  give  bond  for  his  ap- 
pearance as  a  witness  at  such  trial  in  the 
sum  of  five  hundred  dollars.  If  the  person 
so  ordered  neglects  or  refuses  to  appear,  or 
to  give  bond  in  the  manner  required,  such 
magistrate  or  coroner  may  issue  a  warrant  of 
commitment  against  him,  and  he  shall  be 
confined  in  the  county  jail  thereunder  until 
his  depositions  can  be  taken,  as  provided  by 
law. 

"Sec  2.  In  case  any  person  shall  be  com- 
mitted to  jail  under  the  provisions  of  the 
foregoing  section,  his  deposition  shall  be  tak- 
en by  some  judge  of  the  supreme,  district  or 
county  court  within  five  days,  at  some  con- 
venient place  by  him  appointed  for  that  pur- 
pose, of  which  time  and  place  the  accused 
and  the  attorney  prosecuting  for  the  people 
shall  have  reasonable  notice.  The  accused 
shall  have  the  right  to  appear  in  person  and 
by  counsel.  If  he  has  no  counsel,  the  judge 
shall  assign  him  one  in  that  behalf  only.  On 
the  completion  of  such  examination,  the  wit- 
ness shall  be  discharged  on  his  own  recog- 
nizance, entered  into  before  said  judge. ' 

"^ec.  3.  Any  deposition  taken  in  pursuance 
of  the  provision  of  this  act  may  be  offered 
and  read  in  evidence  upon  any  trial  of  the 
accused  upon  a  criminal  cliarge,  wherein  the 
facts  testified  to  in  such  deposition  are  rele- 
vant or  material,  and  no  exception  stiall  be 
allowed  to  such  deposition  as  to  matters  of 
form:-  provided,  that  such  deposition  shall 
not  be  used  if,  in  the  opinion  of  the  court, 
the  personal  attendance  of  the  witness  might 
be  procured  by  the  prosecution  or  is  procured 
by  tlie  accused." 

E.  B.  CrMikhite,  O.  S.  Barton,  W.  H.  Da- 
vis, and  Morgan  Edgar,  for  plaintiff  in  error. 
Eugene  Engley,  Atty.  Gen.,  Byron  L.  Carr, 
H.  T.  Sale,  P.  P.  Secor,  and  Thomas  Ward, 
for  the  People. 

IIAYT,  a  J.  (after  stating  the  facts).  Some 
months  prior  to  the  trial  In  the  district  court, 
but  after  the  indictment  was  presented  In 
this  case,  the  deposition  of  one  A.  S.  Dulln 
was  taken  at  the  Instance  of  the  prosecution, 
and  allowed  to  be  introduced  in  evidence. 
over  the  defenilant's  ci)jGctIons,  upon  the  final 
trial.  Error  is  assigned  upon  the  ruling  of 
the  district  court  admitting  this  deposition, 
and  this  raises  the  principal  question  In  the 
case.  It  is  claimed  by  counsel  for  plaintiff 
In  error  that  the  admission  of  this  depositloia 


was  In  violation  of  the.  sixth  amendment  to 
the  constitution  of  the  United  States,  and  of 
the  sixteenth  section  of  the  bill  of  rights  of 
the  state  of  (Colorado,  and  that  it  was  taken 
without  reasonable  notice  to  the  accused.  In 
so  far  as  the  objection  to  the  use  of  the  depo- 
sition is  based  upon  the  right  secured  to  an 
accused  in  criminal  prosecutions  by  the  sixth 
amendment  to  the  constitution  of  the  United 
States,  it  is  sufficient  to  say  that  this  clause, 
as  Interpreted  by  the  federal  courts,  is  limited 
In  Its  application  to  trials  in  the  federal  courts 
of  parties  charged  with  a  violation  of  the 
constitution  of  the  United  States  or  of  the 
laws  of  congress.  Barron  t.  Baltimore,  7 
Pet.  243;  Withers  v.  Buckley,  20  How.  84; 
U.  S.  V.  Crulkshank,  92  U.  S.  542;  Walker  v. 
Sauvlnet,  Id.  90;  People  t.  Pish,  125  N.  T. 
136,  26  N.  E.  319.  The  question  may  there- 
fore be  considered  without  reference  to  the 
constitution  of  the  United  States.  Coming, 
then,  to  the  bill  of  rights  of  the  state  of  Colo- 
rado, we  find  that  the  section  granting  to  an 
accused  the  right  to  meet  the  witnesses 
against  him  face  to  face  is  Immediately  fol- 
lowed by  a  provision  permitting  the  taking 
of  depositions  to  be  used  upon  the  trial,  un- 
der certain  defined  limitations.  These  pro- 
visions, being  a  part  of  the  same  instrument, 
must  be  construed  in  pari -materia;  and,  when 
so  construed,  no  doubt  can  be  entertained 
that  in  this  state,  at  least,  there  is  constltn- 
tional  sanction  for  the  taking  of  a  deposi- 
tion on  the  part  of  the  prosecution,  and  th* 
Introduction  of  the  same  against  the  accused 
upon  final  trial,  under  some  drcumstaaces. 
In  order  to  give  effect  to  this  constitutional 
provision,  the  legislature  of  1889  passed  an 
act  entitled  "An  act  to  secure  the  attendance 
of  witnesses  In  criminal  cases,  and  to  provide 
for  the  taking  of  bonds  In  that  behalf,  or  for 
taking  the  depositions  of  such  witnesses." 
This  statute,  which  will  be  found  In  the  state- 
ment preceding  this  opinion,  provides,  in  the 
first  section,  that,  whenever  the  district  at- 
torney or  the  defendant  deems  it  necessary  or 
advisable  that  the  testimony  of  a  witness 
shall  be  secured,  notice  may  be  given  to  the 
clerk  of  the  district  or  county  court,  who  may 
issue  an  order  to  bring  before  him  bny  such 
witness.  The  derk  is  also  authorized  to  re- 
quire the  witness  to  give  bond  In  the  sum  of 
5500,  and,  upon  his  refusal  to  do  so,  the 
magistrate  may  issue  a  wairant  of  commit- 
ment against  him,  and  the  witness  shall  be 
confined  in  the  county  Jail  thereunder,  until 
his  deposition  can  be  taken.  Section  2  fol- 
lows closely  the  language  of  section  17  of  the 
bin  of  rights.  It  provides  that.  In  case  any 
person  shall  be  committed  to  jail  under  the 
provisions  at  the  foregoing  section,  his  depo- 
sition shall  be  taken  by  some  judge  of  the 
supreme,  district,  or  county  court  within  flv9 
days,  at  some  convenient  place  by  him  ap- 
pointed for  that  purpose,  of  which  time  and 
place  the  accused  and  the  attorney  prosecut- 
ing for  the  people  shall  have  reasonable  no- 
tice. 
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It  reqnlres  no  argument  to  show  that  pro- 
TlsionB  of  this  character,  being  an  exception 
to  the  general  rule  of  eTldence  In  criminal 
eases  requirloK  the  prosecution  to  confront 
the  accused  upon  final  trial  with  the  witness- 
es against  him,  deal  with  one  of  the  moat 
sacred  rlirhts  of  the  Individual,  and  mast  be 
followed  in  all  substantial  particulars,  or  the 
deposition  will  not  be  permitted  to  be  read 
to  the  jury.  3  Ulce,  Bv.  c.  33;  People  t.  Mo- 
riue.  &4  Cal  575;  People  t.  Mitchell,  G4  Cal. 
85,  27  Pac,  802.  It  will  be  noticed  that  sec- 
tion 1  of  the  act  requires  a  notice  to  be  given 
to  the  clerk  by  the  district  attorney  or  de- 
fendant desiring  a  deposition  to  be  taken, 
while  8e<-tion  2  prescribes  a  notice  of  the  time 
and  place  to  be  served  upon  the  accused  and 
the  attorney  prosecuting  for  the  people,  which 
notice  shall  be  reasonable.  We  think  it  Is 
clearly  the  intention  of  these  provisions  that 
the  time  and  place  should  be  designated  bj 
the  magistrate,  and  that  the  notice  of  taking 
the  depositions  should  em.-inate  from  that 
otflcer.  (;ertalnly,  the  time  is  to  he  appointed 
by  the  maxlstrate^  and  the  reasonable  char- 
acter of  the  notice  Is  to  be  determined  by 
bim;  and  the  fact  that  both  the  accused  and 
the  attorney  prosecuting  for  the  people  are 
to  be  untitled  of  such  time  and  place  shows, 
wlien  read  in  connection  with  the  context, 
that  the  notice  must  originate  with  the  magis- 
trate. The  district  attoi-ney,  and  not  the 
court,  fixed  both  the  time  and  place  for  tak- 
ing the  deposition,  while  the  only  notice 
served  emanated  from  the  district  attorney, 
and  was  signed  by  him.  It  was  received  by 
the  defendant  some  time  during  the  2'.)tb,  and 
by  it  he  was  advised  that  the  deposition  of 
Dulln  would  be  taken  at  10  o'clock  the  next 
morning,  at  the  district  court  room  In  the 
cccrthouse  of  Arapahoe  county.  The  time 
allowed  was  very  sh>>rt,  and,  as  we  have 
shown,  tlie  district  attorney,  in  fl.xlng  the 
time  and  place,  was  acting  without  authority 
of  law,  and  the  accused  was  under  no  obliga- 
tion to  respond  to  the  notice,  and.  If  he  or  bis 
counsel  had  not  appeared,  Dulin's  testimony 
could  not  bare  been  used  against  the  defend- 
ant at  the  trial. 

When  the  case  was  originally  presented  to 
vs.  it  was  made  to  appear  that  the  defend- 
ant's attorney  had  entered  a  special  appear- 
ance for  the  purpose  of  protesting  against 
the  taking  >f  the  deposition,  and  counsel  for 
the  state,  <is  well  as  the  court,  overlooked 
the  fart  that,  althnngh  notice  was  given 
tliat  counsel  desired  to  aii|H>iir  solely  for 
the  purpose  of  protesting  a;.'ii!iist  the  taking 
of  the  deiiosltion  on  constitutional  grounds, 
when  this  protest  was  oveirnled  be  remained 
and  cross-examined  the  witness  fully  upon 
oil  pertinent  points  brought  out  upon  the  di- 
rect examination.  It  is  true  the  defendant 
did  not  appear  in  person,  and  it  is  equally 
true  that  the  magistrate  was  without  power 
to  compel  bis  attendance,  but  he  elected  to 
stay  away  and  intrust  bis  case  to  counsel. 
The  counsel  selected  was  among  the  ablest 


at  this  bar,  and  In  arery  way  qualified  to 
protect  the  interests  of  the  defendant.  Ha 
subjected  the  witness  to  a  searching  cross- 
examination,  and  had  the  benefit  of  that 
cross-examination  before  the  Jury  at  the  final 
trial.  In  view  of  these  circumsunces,  the 
form  and  manner  of  giving  notice  la  Imma" 
terial,  and  we  are  now  clearly  of  the  opinion 
that  the  defendant  had  every  benefit  that 
cotild  have  accrued  to  him  by  the  fullest  no- 
tice, and  that  he  has  waived  all  defects  In 
the  maimer  of  the  issuance  or  service  of  no- 
tice upon  him.  Elliott,  App.  Proc.  fi  290, 
291. 

At  the  trial  It  was  sought  to  Impeach  the 
evidence  of  the  witness  Dulln  by  showing 
that  at  other  times,  before  and  after  his  dep- 
osition was  taken,  he  had  made  statements 
contrary  to  those  contained  In  the  deposi- 
tion. This  offer  of  proof  on  the  part  of  tba 
defendant  was  rejected  by  the  court,  for  the 
reason  that  the  proper  foundation  had  not 
been  laid  for  It  the  attention  of  the  witness 
Dulln  while  upon  tlie  stand  not  having  been 
called  to  these  alleged  contradictory  state- 
ments, and  he  having  had  no  opportunity  to 
explain  or  deny  the  same.  Counsel  concede 
the  general  rule  to  be  that  a  witness  cannot 
be  impeached  by  showing  that  he  has  made 
statements  at  other  times  inconsistent  with 
his  testimony,  unless  a  foundation  be  first 
laid  by  interrogating  the  witness  himself  as 
to  whether  or  not  he  has  made  such  state- 
ments. This  rule  is  of  almost  universal  ap- 
plication. It  is  founded  upon  the  soundest 
principles,  and  supported  by  the  great  weight 
of  English  and  American  authority.  The 
reasons  given  for  the  rule  are  that  Justice 
re<|ulres  that  the  attention  of  the  witness 
sbtmld  be  first  called  to  the  subject,  in  order 
that  he  may  explain  or  deny  the  alleged  con- 
tradictory statements,  and  be  given  an  op- 
portunity, upon  "a  re-exaralnatlon,  to  explain 
the  nature,  ciroumstnnces,  meaning,  and  de- 
sign of  what  he  is  proved  elsewhere  to  have 
said."    1  Ureenl.  Ev.  (14tb  Ed.)  {  4U2. 

This  case  is  urged,  however,  a«  falling 
without  the  rule,  for  the  reason  that  the 
stiitenieiits  clslined  to  have  been  made  by 
the  witness  were  made,  some  of  them,  after 
the  deposition  had  been  taken,  and  at  a  time 
when  it  was  too  late  to  lay  the  foundation 
for  tlieir  lutrodurtiott.  while  others,  although 
made  before,  were  not  known  to  counsel  un- 
til after  the  witness  had  been  examined. 
Similar  claims  have  been  advanced  from 
time  to  time  in  other  Jurisdictions,  but  the 
courts  have  with  great  nuaulmity  declared 
against  them.  The  few  cases  in  which  a 
contrary  doctrine  has  been  held  cannot  be 
considered  as  sutflcleut  authority  to  destroy 
the  rule  or  weaken  the  force  of  the  principles 
upon  which  it  is  based.  "The  fact  that  one 
party  has  lost  the  power  of  contradicting  his 
adversjtry's  witness  is  really  no  greater  hard- 
ship to  him  than  the  fact  that  his  adversary 
has  lost  the  opportunity  of  recalling  bis  wit- 
ness and  explaining  lila  testimony  would  be 
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to  bim.  There  Is  qnlte  as  much  datlger  of 
doing  Injustice  to  one  paity  by  admitting 
such  testimony  as  to  the  other  by  excluding 
it.  The  respective  advantages  and  disadvan- 
tages of  a  relaxation  of  the  rule  are  so  prob- 
lematical that  courts  have  with  great  uni- 
formity refused  to  recognize  the  exception." 
Mattox  V.  U.  S.,  156  U.  S.  23T,  15  Sup.  Ct 
337;  Stacy  v.  Graham.  14  N.  Y.  492;  Unls 
V.  Charlton's  Adm'r,  12  Grat.  484.  The  opin- 
ion in  Mattox  v.  U.  S.,  supra,  contains  an 
able  and  exhaustive  review  of  the  authori- 
ties upon  the  question.  The  exception  there 
and  here  claimed  was  held  to  have  been 
rightfully  denied  in  that  case,  although  the 
defendant  was  upon  trial  for  a  capital  of- 
fense, which  trial  resulted  in  his  conviction 
and  sentence.  We  fully  concur  with  the  rea 
soning  of  the  majority  of  the  court  in  that 
case,  and  hold  in  this  case  that  the  evidence 
of  the  witnesses  Coryell  and  Masterson, 
sought  to  be  Introduced  for  the  purpose  of 
showing  that  the  witness  Dulin  had  made 
statements  out  of  court  contradicting  or  dif- 
fering from  his  deposition,  was  properly  re- 
jected, as  no  foundation  had  been  laid  for 
the  Introduction  of  such  evidence. 

Upon  a  careful  review  of  the  record,  we 
are  satisfied  that  the  defendant  has  had  a 
fair  and  impartial  trial.  The  verdict  is  fully 
warranted  by  the  evidence.  The  jury  were 
fully  and  fairly  Instructed  upon  the  law  ap- 
plicable thereto,  and  no  sufficient  reason  has 
been  shown  why  the  judgment  of  the  district 
court  should  not  be  carried  out.  It  will 
therefore  be  affirmed,  and  the  prisoner  re- 
manded to  the  custody  of  the  warden  of  the 
state  penitentiary,  in  order  that  he  may 
serve  out  the  unexpired  term  of  his  sentence. 
Judgment  affirmed. 


(6  Colo.  App.  429) 

DENVER  &  R.  G.  R.  CO.  v.  WATSON. 
(Court  of  Appeals  of  Colorado.  June  10, 1805.) 
Evidence— Statbmbnts  at  Formeu  Tkial. 
In  an  action  against  a  railroad  company 
for  injurips  to  a  horse  by  its  train,  it  was  error 
to  allow  plaintiff  to  introduce  evidence  of  state- 
monts  of  the  engineer  of  the  train,  while  testi- 
fying on  a  former  trial,  as  to  the  rate  at  which 
the  train  was  running  when  the  accident  oc- 
curred. 

Appeal  from  district  court,  PItlcin  county. 

Action  by  Samuel  Watson  against  the  Den- 
ver &  Rio  Grande  Railroad  Company  fo- 
damages  for  injuries  to  a  horse.  Judgment 
was  rendered  for  plaintiff,  and  defendant  ap- 
peals.   Reversed. 

Wolcott  &  Vaile  and  William  W.  Field,  for 
appellant 


BISSELL,  J.  Samuel  Watson  was  the 
owner  of  a  stallion,  which  was  injured  about 
the  17th  of  September,  1892,  on  the  line  of 
the  railroad  operated  by  the  Rio  Grande 
Company  in  PItliin  county.  One  of  its  legs 
was  cut  oil,  and  the  horse  was  of  necessity 


ultimately  kiUed.  Satisfactory  evidence  was 
produced  to  show  the  accident  occurred  on 
the  line  of  road,  and  that  the  animal  must 
have  been  hurt  by  one  of  the  trains  run  by 
the  company.  The  locus  of  the  accident  was 
very  clearly  established  by  the  blood  and 
other  marks  on  the  ties  and  rails,  and  the 
horse  was  found  but  a  short  distance  from 
the  point  where  It  had  evidently  been  struck 
by  the  train.  The  necessity. to  establish  the 
negligence  of  the  company  Is  conceded,  and 
Watson  ofFered  evidence  tending  to  prove  it 
Some  testimony  was  offered  to  show  the  pas- 
sage of  a  train  along  the  line  of  the  road  in 
tlie  night  or  early  in  the  morning,  and  the 
failure  on  the  part  of  the  employes  operating 
it  to  blow  a  whistle  or  ring  a  bell  before  it 
reached  the  crossing  which  is  near  the  point  of 
the  accident  Since  the  thing  happened  in  the 
night,  the  evidence  on  the  subject  was  nei- 
ther very  direct  nor  persuasive,  but  was 
probably  sufficient  to  go  to  the  jury  as  tend- 
ing to  establish  negligence,  if  otherwise  the 
case  was  sufficient  in  this  particular.  The 
plaintlft  did  not  prove  this  train  to  be  the 
only  one  running  over  tlie  line  on  that  night, 
and  of  course  did  not  establish  with  certainty 
that  the  train  which  failed  to  whistle  or  ring 
its  bell  killed  the  horse.  Omitting  any  fur- 
ther reference  to  this  matter,  the  plaintiff 
attempted  to  prove  negligence  on  the  part  of 
the  company  by  offering  evidence  which  tend- 
ed to  show  a  running  of  the  train  at  an  tinns- 
iial  and  dangerous  rate  of  speed.  This  was 
not  done,  however,  by  the  production  of  any 
other  testimony  than  the  declaration  of  the 
engineer  who  Is  said  to  have  been  in  charge 
of  the  engine  pulling  the  train.  The  state- 
ments of  the  engineer  were  not  made  at  the 
time  the  accident  happened,  nor  immediately 
afterwards.  Just  when  they  were  made  is 
not  disclosed.  It  appears  from  the  record  a 
trial  of  this  case  was  originally  had  in  the 
county  court  and  from  thence  came  to  the  dis- 
trict court  for  trial  on  appeal.  When  the 
first  trial  was  had,  the  abstract  does  not 
show.  At  all  events,  the  evidence  on  this 
point  was  given  by  the  witness  Hardenburgh, 
who  stated  the  engineer  testified  in  the  coun- 
ty court  that  his  engine  was  nmnlng  about 
30  miles  an  hour  when  a  horse  was  struck. 
The  company  promptly  objected  to  Its  intro- 
duction, on  the  ground  that  there  was  noth- 
ing in  the  case  to  show  the  declaration  to 
have  been  made  so  concurrently  with  the 
happening  of  the  event  as  to  constitute  a 
part  of  the  res  gestae,  and  therefore  to  be 
admissible  as  being  the  declaration  of  an 
agent  made  at  the  time  of  the  accident. 
Manifestly  the  objection  was  well  taken. 
Edmunds  v.  Curtis,  8  Colo.  oa~>,  9  Pac.  793; 
Mining  Syndicate  v.  Rogers,  11  Colo.  6,  Itt 
Pac  719;  Building  Co.  v.  Klein  (Colo.  App.) 
38  Pac.  608.  There  is  no  doubt  respecting  the 
admissibility  of  the  declarations  of  an  agent 
made  at  the  time  he  is  engaged  In  the  busi- 
ness of  the  principal,  and  about  the  time  of 
the  happening  of  the  matter  which  is  the  sub- 
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Ject  of  Inquiry.  To  bring  the  decIaratlonB 
within  the  nlle,  and  make  them  admissible, 
It  must  always  appear  that  they  were  made 
at  the  time  and  under  circumstances  which 
bring  them  within  the  tolerably  well-defined 
rule  as  to  the  necessity  of  the  concurrence  of 
the  act  and  the  declaration.  We  are  referred 
to  no  case  which  would  make  the  declara- 
tions of  the  engineer  given  at  the  time  of  the 
first  trial  of  the  case  admissible  on  this 
groimd.  Had  the  engineer  been  produced  as 
a  witness,  and  had  he  given  testimony  In  op- 
position to  what  he  had  stated  on  the  iormer 
hearing,  then  this  might  have  been  Intro- 
duced for  the  purposes  of  contradiction.  It 
was  not  admissible  as  the  declaration  of  an 
agent  made  at  the  time  of  the  event  The 
court  committed  an  error  In  admitting  It, 
which  may  have  largely  afCected  the  Jury, 
and  determined  them  In  the  verdict  which 
they  rendered.  No  other  serious  error  oc- 
curred or  requires  discussion.  The  admission 
of  this  testimony  over  the  objection  of  t£e 
company  compels  us  to  reverse  the  Judgment, 
and  to  send  the  case  back  for  another  trial 
Beversed. 


(6  Colo.  A.  446) 

DENVER  TRAMWAY  CO.  t.  CLOUD. 
(Conrt  of  Appeals  of  Colorado.    Jane  10,  189S,) 
BTKUT-RAn.Tr AT  CoMpANT  —  EjBCTMBm  or  Fas- 

8BNOBR — PbTITION — EXBMPI.ABT  DaHAOBS. 

1.  A  complaint  In  an  action  against  a  street- 
railway  company,  which  alleges  that,  after  plain- 
tiff purchased  his  ticket  he  entered  defendant's 
car,  and  was  ejected  therefrom  by  defendant's 
servants,  and  prays  for  damages,  states  an  ac- 
tion in  tort,  and  not  one  for  breach  of  contract 

2.  In  an  action  by  a  passenger  against  a 
street-railway  company  for  wrongful  ejection 
from  its  car,  plaintiff  is  not  entitled  to  exem- 
plary damages  where  the  conductor  ejected  him 
through  a  misconception  of  his  rights,  and  in 
doing  so  used  no  more  force  than  was  necessary 
to  accomplish  the  resnlt 

Appeal  from  district  court,  Arapahoe  coun- 
ty. 

Action  by  H«iry  J.  Cloud  against  the  Den- 
ver Tramway  Company  for  damages  for  the 
wrongful  ejectment  of  plaintlfT  from  one  of 
defendant's  cars.  Judgment  was  rendered 
for  plaintiff,  and  defendant  appeals.  Re- 
versed. 

A.  M.  Stevenson,  for  appellant  R.  H.  Gil- 
more,  for  appellee. 

BISSELL,  J.  Henry  J.  Cloud  was  a  passen- 
ger on  the  surface  lines  of  the  tramway  com- 
pany In  February,  1892.  He  was  ejected 
from  the  car.  His  loss  was  not  great,  and  he 
was  personally  uninjured  in  the  controversy, 
but  nevertheless  he  has  the  right  to  main- 
tain the  suit  if  his  rights  have  been  infringed 
by  the  wrongful  conduct  of  the  company's 
servants.  Cloud  originally  took  passage  on 
what  is  known  as  the  Agate  Avenue  Elec- 
tric Line,  which  connects  at  the  loop  with 
a  Una  belonging  to  the  same  company,  which 


runs  on  Fifteenth  street  and  Colfax  avenn& 
At  this  time  It  was  a  cable  line,  and  the 
passengers  from  one  to  the  other  were  given 
a  continuous  ride  or  passage  on  the  payment 
of  one  fare  and  the  procurement  of  a  trans- 
fer check.    Cloud  reached  the  loop  at  about 

9  In  the  morning.  He  had  paid  his  fare  on 
the  Agate  avenue  branch,  and  received  from 
the  conductor  a  transfer  check,  purporting  to 
give  bim  the  right  to  continue  his  Journey  on . 
the  cable  line  to  Its  end.  The  check  was  In 
the  ordinary  form  used  by  the  tramway  com- 
pany, was  punched  for  the  month  of  Feb- 
ruary, and  as  of  Its  1st  day,  and  of  the  hour 
of  9,  whereby  Cloud  secured  the  right  to  con- 
tinue his  Journey  betwen  the  hours  of  9  and 

10  from  the  loop  onward.  When  he  entered 
the  cable  car,  he  presented  his  transfer 
check,  but  the  conductor  refused  to  receive 
it  The  reason  is  not  very  clear.  The  con- 
ductor was  not  produced,  and  the  company 
offered  no  evidence  by  way  of  explanation 
or  against  plaintlfTs  case.  According  to  the 
plaintiff's  story,  the  conductor  said  the  trans^ 
fer  was  regular,  so  far  as  concerned  its  data 
and  Its  hour  and  the  time  of  presentation, 
but  he  Insisted  there  had  been  a  change  in 
the  form  of  the  transfers  issued  by  the  com- 
pany on  that  day,  and,  whether  the  Agate 
line  conductor  had  or  had  not  made  a  mis- 
take, the  transfer  check  gave  Cloud  no  right 
to  pursue  his  Journey  without  the  payment 
of  a  fare,  which  the  conductor  demanded. 
Cloud  refused  to  pay  it,  insisted  he  had  re- 
ceived the  transfer  from  the  conductor,  and, 
if  there  was  any  mistake.  It  was  the  compa- 
ny's mistake,  and  not  his;  and  he  would  nei- 
ther submit  to  the  Inconvenience  of  recov- 
ering his  fare  from  the  company,  nor  would 
he  offer  any  other  thing  in  exchange  for  his 
ride  tlian  the  transfer,  whereupon  the  con- 
ductor said  he  must  either  pay  or  get  off: 
Cloud  refused  to  do  either.  The  conductor 
called  the  gripman  and  the  conductor  of  a 
passing  car  to  his  assistance,  and  ejected  the 
passenger.  There  was  no  contest,  conflict,  or 
scuffle  about  it  Cloud  simply  refused  to  go, 
and  the  only  resistance  which  be  offered  was 
the  resistance  of  his  inert  weight  The  em- 
ploy^ of  the  company  used  no  more  force 
or  exertion  than  was  necessary  to  accom- 
plish their  object  Whereupon  be  brought 
this  action. 

The  case  calls  for  neither  comment  nor 
sympathy.  The  suit  is  simply  one  which  has 
been  brought  by  a  passenger  to  recover  for 
a  wrongful  act  and  to  compel  the  trans- 
portation company  to  observe  and  protect  a 
passenger's  rights  from  any  infringement  or 
abuse  on  the  part  of  the  employes.  Many 
questions  were  raised  on  the  motion  to  set 
aside  the  verdict  which  are  preserved  In  the 
assignment  of  errors,  but  in  the  argument  of 
counsel  for  the  appellant  none  are  presented 
save  those  which  relate  to  the  character  of 
the  action  and  to  the  Instruction  of  the  court 
on  the  subject  of  exemplary  damages.  This 
narrows  tba  inquiry,  and  permits  ns  to  di» 
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pose  of  the  c^peol  with  a  brief  consideration 
of  theae  two  matters.  The  first  proposition 
Is  baaed  on  tbe  character  of  the  complaint, 
and  what  is  alleged  to  be  the  form  of  the 
salt  The  pleader  has  stated  the  purchase  of 
a  ticket,  and  the  payment  of  bis  fare,  and 
then  detailed  the  circumstances  of  his  ride  and 
ejection,  concluding  with  a  prayer  for  dam- 
ages. Appellant's  counsel  insist  that  this, 
of  necessity,  makes  tbe  case  an  action  for 
breach  of  c(mtract,  which  will  only  entitle 
the  plalntift  to  recover  whatever  pecuniary 
loss  he  may  be  able  to  prove.  The  theory  Is 
coincident  with  the  common-law  rule  which 
permitted  the  Injured  iiarty  In  a  case  of  this 
description  to  declare  in  either  case  or  as- 
sumpsit. The  only  way  to  determine  the 
character  of  the  action  was  to  consider  and 
analyze  the  declaration.  If  the  declaration 
alleged  a  promise,  a  consideration,  and  a 
breach,  the  action  would  be  taken  to  be  in 
assumpsit,  and  the  plaintiff  held  to  have 
waived  the  tort  Smith  v.  Seward,  3  Pa.  St 
»i2;  Porter  v.  Hlldebrand,  14  Pa.  St  129; 
Railway  Ca  v.  Chappell,  21  Pla,  175.  We  do 
not  agree  with  counsel  as  to  the  proper  inter- 
pretation of  the  pleading,  even  though  we 
were  bound  to  follow  the  common-law  rule. 
'No  promise  was  alleged.  The  only  thing 
deduclble  in  the  nature  of  a  promise  is  an 
Implied  one  which  the  law  raises  against  a 
railroad  company  when  tbe  passenger  alleges 
a  proper  entry  into  the  car,  and  the  pay- 
ment of  his  fare.  This,  however,  is  not  the 
allegation  of  a  specific  promise,  which,  under 
the  authorities,  must  concur  with  the  pay- 
ment of  a  consideration  to  make  such  an 
action  one  In  assumpsit  We  are  not  willing, 
however,  to  concede  the  existence  of  the  rule. 
Under  our  system  of  pleading  we  have  but  one 
form  of  action,  and  when  the  pleader  has 
stated  the  facts  out  of  which  his  cause  of 
action  arises,  and  supports  that  cause  by 
proper  proof,  he  may  recover  for  the  tort, 
even  though  he  has  stated  facts  which  at 
the  common  law  would,  of  necessity,  make 
his  action  one  In  assumpsit,  and  not  in  case. 
In  other  words,  we  are  not  willing  to  admit 
the  existence  of  those  technical  distinctions 
which  at  the  common  law  determined  what 
action  was  brought  and  what  relief  the 
plaintiff  might  have.  Undoubtedly  the  plead- 
er might  so  frame  his  complaint  as  to  disen- 
title himself  to  any  other  judgment  than  one 
for  the  breach  of  a  contract  with  such  dam- 
ages as  the  breach  proved  might  warrant 
Kven  though,  In  this  case,  the  plaintiff  had 
alleged  the  payment  of  his  fare,  and  a  prom- 
ise by  the  company  to  carry  him,  yet,  when 
be  proceeded  to  state  the  tort  and  dalm  the 
damages  therefor,  be  cannot  because  he  has 
alleged  both  a  promise  and  a  consideration, 
be  limited  to  a  recovery  as  for  a  breach  of 
contract  No  further  discussion  of  the  sub- 
ject is  neceaaat7,  nor  are  we  called  upon  to 
Imagine  and  state  a  case  to  which  the  com- 
mon-law rule  might  be  properly  applied.  It 
Is  enough  to  say  the  present  pleading  is  not 


brought  by  its  terms,  nor  by  any  leasonabf 
construction,  within  its  limits. 

The  other  question  resi>ecta  the  damaget 
which  the  plaintiff  may  recover.  It  is  Im- 
possible to  determine  from  the  record  or  from 
the  verdict  bow  far  tbe  jury  were  controlled 
or  Influenced  by  the  court's  Instructions  on 
the  subject  of  exemplary  or  punitive  dam- 
ages. They  were  quite  elaborately  Instruct- 
ed about  It,  and  rendered  what  may  be  re- 
garded as  a  substantial  verdict  The  plain- 
tiff made  a  case  which  entitled  him  to  re- 
cover damages,  and  the  amount  of  them  of 
necessity  rested  somewhat  largely  with  the 
jury.  But  he  made  no  case  which  «itltled 
him  to  exemplary  damages.  We  are  not  com- 
pelled to  enter  the  debatable  territory  filled 
with  learned  discussions  as  to  tbe  classes  of 
causes  and  the  sort  of  wrongs  which  may  be 
redressed  by  the  infliction  of  certain  penal- 
ties. For  many  years.  In  tbis  state,  exem- 
plary damages  could  not  be  recovered  In  any 
foi-m  of  a  civil  action.  The  law  remained  in 
this  condition  until  It  was  changed  by  an  act 
of  the  legislature  In  1889.  Since  that  time 
punitive  damages  are  recoverable  In  civil  ac-* 
tlons  whenever  tbe  plaintiff,  by  proper  plead- 
ing and  proof,  brings  himself  within  the  pur- 
view of  the  statute.  There  Is  probably  no 
trouble  respecting  the  plaintiff's  complaint. 
Whether  It  would  have  been  open  to  a  gen- 
eral demurrer,  or  whether,  on  objections  to 
the  Introduction  of  proof  tending  to  bring  the 
case  within  the  statute,  an  amendment  would 
have  been  necessary,  we  need  not  consider. 
It  has  been  adjudged  in  this  state  that  a  party 
must  bring  himself  within  the  statute  by  both 
pleading  and  proof  to  entitle  himself  to  either 
offer  the  testimony  or  to  obtain  a  judgment 
which  shall  Include  damages  of  this  descrij)- 
tlon.  Conceding  the  sufficiency  of  tbe  com- 
plaint, the  plaintiff  did  not  make  the  neces- 
sary proof.  The  statute  has  been  construed 
by  the  supreme  court,  and  It  is  very  dear  the 
evidence  must  disclose  some  wrong  motive 
In  the  doing  of  the  thing  complained  of,  or 
else  the  circumstances  of  tbe  act  must  show 
a  reckless  disregard  of  the  Injured  person's 
rights.  Malice  cannot  be  implied.  There 
was  nothing  whatever  In  the  circumstances 
of  tbe  ejection  of  Cloud  which  permits  the 
Inference  of  a  bad  motive  on  the  part  of  the 
conductor.  He  made  a  mistake,  he  commit- 
ted a  wrong,  and  tl..:  company  should  be  com- 
pelled to  respond.  The  duty  of  the  com- 
pany with  reference  to  the  care  of  its  pas- 
sengers and  the  conduct  which  must  be  ob- 
served by  their  employes  with  reference  to 
those  who  are  being  transported  Is  very  clear. 
It  Is  likewise  true  that  every  transportation 
company,  whether  what  is  known  as  tbe 
"surface  companies"  In  dtles  or  the  "general 
transportation  lines"  of  the  country,  baa  tbe 
right  to  adopt  reasonable  regulations  for  ths 
management  of  Its  business,  which  most 
be  observed  by  the  paAenger,  and  which 
may  be  enforced  by  the  employte.  Tbe  com- 
pany runs  tills  risk,  and  they  may  be  called 
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upon  to  answer  U  their  serrants  fail  In  the 
method  of  the  discbarge  of  their  duties,  or 
mistake  the  occnslou  for  the  enforcement  of 
tlie  regulatioua  Kotwlthstauding  these  oou- 
siderations,  we  ai-e  not  ut  liberty  to  infei  bad 
motives  because  the  employ^  has  made  a 
mistake.  There  must  be  some  proof  tending 
to  show  the  existence^  of  those  motives,  if 
the  right  to  recover  such  damages  rests  upon 
its  (Aistence.  If,  on  the-  other  hand,  the 
right  ip  based  on  a  disregard  of  the  passen- 
ger's rights,  exhibited  by  the  employe,  It  is 
equally  necessary  to  prove  facta  establishing 
this  disregard,  and  its  recl^less  character. 
There  is  nothing  in  the  present  case  to  show 
either.  The  employ^  mistoolc  bis  right,  and 
enforced  a  regulation  which,  so  far  as  the 
record  goes,  he  had  no  business  to  carry  out. 
He  enforced  the  regulation  without  the  ex- 
hibition of  any  more  force  than  was  neces- 
sary to  accomplish  the  result,  and  with  a  de- 
cent regard  for  all  of  the  plaintiff's  rights,  ex- 
cept his  right  to  ride  on  the  car  on  this  trans- 
fer. If  the  case  demonstrated  the  right  of 
the  conductor  to  eject  the  passenger,  there 
was  nothing  whatever  In  the  act  which  would 
give  rise  to  a  cause  of  action.  This  must 
spring.  If  at  all.  from  the  fact  that  the  con- 
ductor had  no  right  to  expel  him;  and,  while 
the  expulsion  will  sustain  the  suit,  it  will  not 
uphold  the  recovery  of  exemplary  damages. 
French  t.  Deane,  19  Colo.  604,  36  Pac.  609; 
Publishing  Co.  v.  Conroy  (Colo.  App.)  38  Pac. 
423. 

It  would  not  l>e  useful  to  state,  either  ex- 
actly or  In  substance,  the  conrt's  instructions. 
The  court  told  the  Jury  the  plaintltf  could 
recover  exemplary  damages  for  the  wrong, 
and  in  no  way  stated  what  facts  must  be 
established  to  permit  the  recovery.  On  the 
case  as  made,  the  plaintiff  was  entitled  to  no 
instruction  on  this  subject.  If  the  subse- 
quent trial  alters  the  proof,  any  Instruction 
about  it  should  be  limited  and  qualified  by  a 
careful  statement  of  the  facts  which  the  jury 
must  find  in  order  to  entitle  them  to  include 
such  damages  in  their  general  verdict.  For 
the  error  committed  by  the  trial  court,  the 
case  must  be  reversed  and  remanded.  Re- 
versed. 


(e  Colo.  App.  MS) 

OIBBS  ▼.  GIBBS. 
(Court  of  Appeals  of  Colorado.     June  10,  18%.) 

DePOSITIOSS— SeT-OPF  —  LiMITATIOSa— Vebimoa- 

Tioji  OF  Complaint. 

1.  Though  depositions  were  suppressed  on 
account  of  a  mlstalcc  of  the  cleric  in  the  desig- 
nation of  the  person  to  whom  the  authority  ran 
to  talie  the  testimony,  they  cannot  be  retalien 
without  a  strict  compliance  with  the  statute  as 
was  orlKinally  required. 

2.  Defendant  agreed  to  purchase  certain 
notes,  upon  which  plaintiff  was  liable.  The 
notes  were  deposited  in  a  bank,  nnd,  upon  pay- 
ment of  the  amount  agreed  upon,  they  were  to 
be  delivered  ♦©  defendant.  Held  that,  where 
■nch  payment  was  not  made  before  the  com- 
mencement of  plaintiff's  action,  defendant  could 
not  set  off  the  notes  in  sdch  action. 


8.  Plaintiff  executed  a  note,  and  afterwards 
paid  money  to  a  bank,  to  the  credit  of  the 
payee,  pursuant  to  a  prior  agreement.  The 
payee  did  not  discover  until  some  years  later 
that  the  money  liad  been  paid  to  the  bank, 
and  thereupon  indorsed  the  amount  so  paid  on 
the  note.  Beld,  assuming  that  such  payment 
revived  the  note,  limitations  were  to  be  com- 
puted from  the  time  of  actual  payment,  not 
from  the  time  of  the  indorsement 

4.  The  considerations  which  led  a  party  to 
verify  a  second  complaint  on  a  note,  alleging  a 
title  thereto  totally  different  from  the  one  origi- 
naily  averred,  cannot  be  shown  by  plaintiff's 
conversation  with  his  counsel  at  the  time  of  the 
verification. 

Appeal  from  district  court,  Bio  Grande 
county. 

Action  by  Dennis  J.  Gibbs  against  Maria  B. 
Gibbs  on  a  note.  From  a  Judgment  for 
plaintiff,  defendant  appeals.   Beversed. 

E.  F.  Richardson,  for  appellant.  Ira  J. 
Bloomileld,  for  appellee. 


BISSELL,  J.  Dennis  Gibbs  sued  Maria 
Gibbs  on  a  promissory  note  for  $500',  dated  In 
July,  1892,  and  payable  to  Andrew  Gibbs. 
He  alleged  a  transfer  to  Wilber  Gibbs,  and 
an  Indorsement  to  himself.  The  labor  of 
stating  the  whole  case  may  be  avoided,  and 
yet  enough  remain  to  make  the  decision  plain. 
To  this  very  simple  cause  of  action  the  de- 
fendant pleaded  many  and  dlvois  defenses. 
She  denied  the  transfer  for  a  valuable  con- 
sideration to  'Wilber,  or  the  assignment  by 
him  to  the  plaintiff,  and  averred  the  title  still 
to  be  In  Andrew.  There  were  then  set  out 
In  this  plea  two  other  notes,  said  to  have 
been  given  by  Andrew,  and  purchased  by  the 
defendant,  and  on  this  title  to  the  latter  pa- 
per she  pleaded  a  set-off.  In  addition  to  her 
various  defaises,  she  filed  a  cross  complaint 
wherein  she  set  up  the  execution  by  Dennis 
Gibbs  of  a  promissory  note  in  1882  for  $789.5<), 
with  the  usual  allegations  of  nonpayment. 
In  a  like  manner,  she  pleaded,  by  way  of 
cross  action,  sundry  other  promissory  notes, 
and  Interest  coupons.  The  pleading  contain- 
ed 18  different  cross  actions.  It  will  be  ob- 
served, these  several  notes  were  dated  In 
1882,  and  had  matiwed  many  years  prior  to 
the  bringing  of  the  present  suit  The  plain- 
tiff replied,  and  pleaded  the  statute  of  limita- 
tions. The  bar  appeared  on  the  face  of  the 
complaint,  but  there  was  an  averment  of  a 
part  payment  on  the  5th  of  November,  1887. 
The  evidence  tended  to  show  negotiations  be- 
tween the  defendant  and  M.  H.  Cheney  look- 
ing to  the  purchase  of  the  two  notes  which 
were  pleaded  as  a  set-off.  Cheney  was  the 
agent  of  the  owner  of  the  notes,  but  whether 
he  had  i>ower  to  sell  and  convey,  at  make 
terms.  Is  not  satisfactorily  settled.  At  all 
events,  the  negotiations  culminated  In  an  of- 
fer to  purchase  the  notes  for  a  given  sum. 
Cheney  stated  they  could  be  purchased  for 
this  amount,  and  promised  to  communicate 
with  the  owner,  In  the  East,  and  procure 
the  notes.  They  were  to  be  paid  for  when 
delivered.  '  The  arrangemoit  was  to  put  the 
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notes  Into  the  bank,  where  the  purchaser 
could  get  them  on  the  paymeut  of  the  moue;'. 
There,  was  no  deflnite  or  specific  asreement 
for  the  transfer  of  the  title  at  the  time  of  the 
negotiations  in  August,  nor  was  any  contract 
or  writing  entered  Into  between  the  parties 
whereby  It  can  be  legally  said  the  title  passed 
as  a  result  of  the  deal.  With  reference  to 
tlie  cross  complaints,  this  only  need  be  said: 
The  notes  were  barred  by  the  statute  of  lim- 
itations, and  there  was  nothing  to  remove 
the  bar,  unless  the  Indorsements  of  payment 
on  the  back  of  the  several  notes  operated  as 
a  new  promise,  under  the  well-recognized 
rule.  The  circumstances  of  these  Indorae- 
ments,  and  what  are  claimed  to  be  payments, 
are  somewhat  peculiar.  George  Glbbs,  ithe 
husband  of  Matia,  the  defendant,  had  been 
engaged  In  mercantile  business  in  the  San 
Luis  valley.  He  became  embarrassed,  and 
turned  the  goods  over  to  Dennis,  to  close  tne 
business  out,  and  settle  with  the  banking 
concern  to  which  George  was  indebted.  We 
need  not  go  any  further  into  the  details  of 
this  transaction.  To  arrange  the  affai'-s  in  a 
l)usiness  like  way,  and  i>ossibly  for  George's 
protection,  Dennis  executed  to  George  divers 
promissory  notes,  in  the  total  amount  of  the 
supposed  value  of  the  goods.  The  goods  were 
to  bo  sold,  and  the  proceeds  turned  over  to 
the  bank.  Dennis,  who  had  become  a  debtor 
to  the  bank,  in  some  way,  in  this  transaction, 
was  to  have  a  credit  when  the  goods  were 
sold.  It  need  not  be  determined  whether,  as 
between  Dennis  and  George,  there  was  an  ac- 
tual purchase  and  sale,  and  therefore  a  lia- 
bility on  this  paper,  for  the  whole  matter 
turns  on  a  different  consideration.  The  stock 
was  sold  during  the  years  1883  and  1884,  and 
the  money  turned  over  to  the  bank.  Dennis 
got  a  credit  In  the  bank  for  the  amount  which 
the  goods  brought,  which  was  In  the  neighbor- 
hood of  a  couple  of  thousand  dollars.  George 
seems  to  have  had  some  difficulty  in  ascertain- 
ing what  was  realized  from  the  sale,  and  the 
date  of  the  credit  At  all  events,  he  did  not 
learn  till  1887  what  credit  the  bankers  had 
given  Dennis.  Accordingly,  in  November, 
1887,  he  computed  the  proportion  which  the 
total  credit  bore  to  each  Individual  piece  of 
paper,  and  indorsed  on  each  note  the  pro- 
portionate sum  which  was  the  credit  each 
note  was  entitled  to.  This  Indorsement,  un- 
der these  circumstances,  he  claims,  consti- 
tutes a  payment  which  removes  the  bar,  and 
makes  a  new  promise,  on  which  the  action 
will  lie.  While  the  suit  was  pending  the 
plaintiff  sued  out  a  dedimus  to  take  the  depo- 
sitions of  divers  witnesses  In  Wyoming.  The 
writ  was  hregular,  but  under  It  the  testi- 
mony of  the  witnesses  was  taken,  and  the 
depositions  returned.  No  cross  Interrogato- 
ries were  filed.  It  Is  conceded,  the  notice 
was  regular,  and  In  apt  time,  and,  but  for  a 
mistake  of  the  clerk  In  the  designation  of  the 
person  to  whom  the  authority  ran  to  take  the 
testimony,  the  depositions  would  have  been 
useful  as  evidence.    On  their  return  the  de- 


fendant filed  a  motion  to  suppress  for  ttils  ir- 
regularity. The  motion  was  sustained.  The 
court,  however,  made  a  somewhat  extraordi- 
nary order,— "that  the  plaintiff  be,  and  is 
hereby,  permitted  to  withdraw  the  deposi- 
tions, etc.,  to  which  obJectlMis  have  been 
filed,  and  that  the  clerk  may  Issue  a  new  com- 
mission, correcting  the  technical  omission  In 
the  former  commission.  It  not  designating  the 
person  named  by  any  ofBcial  title."  Where- 
upon, the  plaintiff  sued  out  another  dedimus. 
without  notice,  and  proceeded  to  retake  tli<' 
depositions.  Whether  the  old  depositions 
were  simply  reformed,  does  not  appear.  When 
they  were  refiled  a  motion  was  made  to  sup- 
press, and  the  question  was  preserved  by  apt 
objections.  These  WOTe  overruled,  and  the 
depositions  were  received  In  evidence.  They 
contained  important  testimony,  and  may  have 
had  great  bearing  upon  the  decision  of  the 
suit  Judgment  was  entered  for  the  plalntllT. 
and  the  defendant  has  appealed. 

But  for  the  error  committed  by  the  court  in 
permitting  the  depositions  to  be  used,  the 
judgment  would  be  affirmed.  We  have  been 
referred  to  no  statute,  and  have  discovered 
none,  which  authorized  the  court  to  permit  a 
party  to  take  depositions  without  a  strict  com- 
pliance with  the  statute.  There  Is  no  known 
way  by  which  depositions  of  witnesses  llvtog 
out  of  the  state  can  be  taken,  except  on  dm- 
observance  of  the  statutory  course.  Any  de- 
viation from  the  provisions  of  the  chapter  on 
this  subject  has.  In  this  state,  been  held  fatal, 
and  the  use  of  depositions  erroneously  taken 
to  constitute  an  error  for  which  a  cause  must 
be  reversed.  Mining  Co.  v.  Molson,  12  Colo. 
40,5,  21  Pac.  190.  A  Texas  case  was  cite<l 
which  seems  to  recognize  the  practice  as  en- 
tirely regular.  We  are  unadvised  as  to  what 
the  Texas  statute  may  be,  but.  In  any  event, 
it  cannot  control  the  construction  of  our  own 
act  on  this  subject  Without  some  statutory 
authority,  the  court  is  powerless  to  abridgi' 
the  time  of  the  notice  which  must  be  given  to 
the  opposite  party,  or  the  service  of  the  hi- 
terrogatorles.  which  are  conditions  precedent 
to  the  exercise  of  the  right  to  take  foreign 
depositions.  The  defendant  was  under  no 
obligations  to  ask  for  time  to  file  cross  in- 
terrogatories, but  might  rely  on  the  failure  of 
the  plaintiff  to  pursue  the  required  statutor}- 
course.  The  depositions  were  not  properly 
received,  and  were  inadmissible  on  the  trial. 

As  this  case  must  go  back  for  another  trial, 
we  are  under  some  obligation  to  dispose  of 
two  questions  which  have  been  discussed  by 
counsel,  and  which  are  legitimately  presented 
by  the  record.  To  relieve  the  parties  of  the 
expense  and  trouble  of  a  retrial  of  Issues 
which  are  In  no  way  sustained  by  the  testi- 
mony, and  which  must  be  eliminated  from 
the  consideration  of  the  jury  unless  the  case 
is  varie<l  by  subsequent  proof,  we  will  dis- 
pose of  them.  It  is  exceedingly  clear  to  us 
that  the  right  of  set-off  did  not  inive  to  the 
defendant,  as  to  the  two  notes  which  were 
purchased  of  Stllman  through  bis  agent,  Che- 
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ney.  Appellant's  counsel  properly  conceded 
the  lack  of  right  on  the  part  of  the  defendant 
to  buy  claims  after  the  commencement  of  the 
action,  and  set  them  up  as  defenses  in  the 
suit.  A  set-off  cannot  be  thus  acquired.  The 
only  question,  then.  Is,  when  was  the  defend- 
ant's purchase  made,  and  what  are  her  rights 
thereunder?  It  cannot  be  successfully  main- 
tained, under  the  testimony  as  It  now  stands, 
that  the  transaction  between  George  and 
Cheney  amounted  to  a  purchase,  whereby  the 
title  to  the  two  notes  vested  In  the  defend- 
ant, and  gave  her  the  right  to  set  them  off 
against  the  plaintiff's  claim.  To  render  these 
notes  available,  the  title  must  have  vested 
before  the  institution  of  the  suit  The  proof 
showed  an  agreement  to  pay  the  money  and 
receive  the  notes.  The  two  acts  were  to  be 
concurrent,  and  there  was  no  arrangement 
for  the  transfer  of  the  title  until  the  money 
should  be  paid.  Under  these  circumstances, 
there  was  no  right  of  set-off  as  to  the  two 
notes  procured  from  Stilman. 

There  is  a  like  trouble  with  the  several 
cross  complaints.  Undoubtedly,  the  notes 
and  coupons  were  all  barred,  unless  the  In- 
dorsement stopped  the  running  of  the  statute. 
The  circumstances  surrounding  the  indorse- 
ment, and  which  In  reality  constituted  the 
payment,  remove  all  possible  question  con- 
cerning this  matter.  The  notes  were  given 
in  1883.  The  Indorsement  was  the  result  of 
an  application  by  George  of  sundiy  credits 
which  the  bank  gave  to  Dermis  on  an  obliga- 
tion which  Dennis,  jointly  witlv  George,  ap- 
parently owed  the  bank.  Whatever  may 
have  been  the  agreement  between  Dennis  and 
George  respecting  the  notes  which  George 
held,  and  respecting  their  satisfaction,  in 
whole  or  pro  tanto,  from  the  proceeds  of  the 
sale  of  the  goods.  It  was  undoubtedly  agreed 
between  them  that  the  money  was  to  be 
turned  over  to  the  bank,  and  applied  In  sat- 
isfaction of  the  bank's  claim.  Since  this  was 
true,  the  money  which  Dennis  paid  Into  the 
bank,  even  though,  as  between  Dennis  and 
George,  the  amount  of  it  ought  to  be  treated 
as  a  payment  on  the  notes,  the  payment,  If 
any,  was  made  at  the  time  the  funds  were 
turned  over,  which  was  some  time  in  1884. 
Lack  of  Information  as  to  the  time  or  the 
amount  of  those  credits  did  not  preserve  his 
right  to  make  an  Indorsement  as  of  the  date 
when  he  acquhred  the  Information,  and  not 
as  of  the  date  when  In  fact  the  payment  was 
made.  Under  these  circumstances,  George's 
Indorsement  on  November  5, 1887,  did  not  op- 
erate to  revive  the  promise,  nor  was  the  stat- 
ute thereby  stopped,  and  a  right  of  action 
preserved.  It  is  exceedingly  doubtful  wheth- 
er the  transaction  would  amoimt  to  a  pay- 
ment by  Dennis,  with  a  right  of  application 
by  his  creditor.  This  position  need  neither 
be  analyzed  nor  Justified,  for  the  matters  first 
referred  to  wholly  dispose  of  the  contention. 

The  appellant  complains  of  the  examination 
of  the  plaintiff  respecting  a  conversation  had 
between  him  and  his  counsel  at  the  time  of 


hlsveriflcatlon  of  the  second  complaint  With 
respect  to  the  allegation  of  a  transfer  to  Wil- 
her  and  an  indocsement  to  himself,  this  va- 
ried from  the  allegations  in  the  original  plead- 
ing. Whether  the  case  would  be  reversed  for 
this  error,  we  need  not  determine.  Undoubt- 
edly, the  plaintiff  could  be  inquired  of  re- 
specting the  circumstances  of  the  verification, 
and  the  considerations  which  led  him  to  veri- 
fy a  complaint  showing  a  title  totally  differ- 
ent in  its  origin  from  the  one  originally 
averred.  He  could  give  his  explanation,  state 
his  reasons,  and  it  would  be  left  for  the  Jury 
to  determine  their  value  and  their  force.  It 
was  not  proper  for  counsel  to  Interrogate  him 
specifically  as  to  the  conversation  between 
counsel  and  client  on  the  subject.  Doubt- 
less, the  subject-matter  was  proper  enough, 
but  the  form  of  the  inquhry  was  open  to  criti- 
cism. The  record  presents  no  other  matters 
which  need  be  adverted  to,  and  for  the  error 
committed  by  the  coiu-t  with  respect  to  the 
depositions  the  judgment  must  be  revei'sed, 
and  the  case  remanded  for  a  new  triaL  Re- 
versed. 

(6  Colo.  App.  393) 
ADAMS  v.  TUCKER. 
(Court  of  Appeals  of  Colorado.    June  10,  189.5.) 

LnUTXTIONS-rPLEADINa  —  NoNBDIT — ^AFPLIOXTIOK 

OF  Payubnts. 

1.  Where,  in  an  action  on  a  note,  the  bar 
of  limitation  did  not  appear  from  the  complaint, 
and  the  replication  simply  traversed  the  recith 
als  in  the  answer,  incidental  recitals  in  the 
answer  "that  an  agreement  for  the  settlement 
of  said  note  had  been  made  between  the  par- 
ties after  the  statute  of  limitations  had  run 
against  it";  that  an  indorsement  of  payment 
had  been  "made  for  the  purpose  of  attempting 
to  take  the  note  out  of  the  statute," — are  in- 
sufficient to  raise  that  issue. 

2.  Where  the  plea  admits  some  indebted- 
ness, a  nonsuit  should  not  be  granted. 

3.  The  giving  of  a  note,  the  proceeds  of 
which  are  to  be  applied  to  the  paytnent  of  a  debt 
barred  by  limitation,  renews  the  entire  debt 

4.  Where  a  person  is  a  maker  on  a  note, 
and  a  joint  maker  on  another  note,  an  unappro- 
priated payment  by  Mm  should  be  applied  to  the 
individual  note. 

Appeal  from  district  court,  Pitkin  county. 

Action  by  Ledyard  Tucker  against  Matthew 
Adams  on  two  notes.  From  a  judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

On  the  23d  day  of  February,  1893,  appellee 
brought  suit  against  appellant  on  the  follow- 
ing promissory  notes:  "?2,500.  February  20, 
1883.  On  or  before  October  30,  1883,  after 
date,  I  promise  to  pay  to  the  order  of  L.  R. 
Tucker,  twenty-five  hundred  dollars,  at  Col- 
orado National  Bank.  Value  received,  with 
Interest  at  12  per  cent  per  annum.  [Signed] 
M.  Adams."  On  which  were  indorsements  as 
follows:  "Received  on  within  note  the  sum 
of  two  hundred  dollars,  legal  services  render- 
ed In  case  of  the  People  vs.  Mrs.  E.  J.  Hard- 
ing, In  supreme  court  of  Colorado,  October  19, 
1889.  L.  R.  Tucker."  "May  23, 1890.  Received 
on  the  within  note  the  sum  of  one  hundred 
dollars.  L.  R.  Tucker."  "AprU  25,  1891.  Re- 
ceived on  within  note  the  sum  of  six  him- 
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CTed  dollars.  L.  R.  Tucker."  The  second: 
"?1,474.  Ashcroft,  Colo.,  May  24,  1882.  Ninety 
days  after  date  we  promise  to  pay  to  the  order 
of  L.  R.  Tucker  the  sum  of  one  thousand  four 
hundred  and  seventy-four  (?1,474)  dollars, 
with  interest  at  ten  per  cent,  per  annum,  until 
paid.  Value  received.  W.  F.  Freeman.  Mat- 
thew Adams.  Jolin  Calvin."  On  which  was 
the  following  indorsement:  "Received  on 
within  note  the  sum  of  six  hundred  dollars 
this  24th  day  of  May,  1890.  L.  R.  Tucker." 
On  the  25th  of  April,  1S<J3,  defendant  filed 
his  answer,  admitting  the  execution  of  the 
note  of  February  20,  1883,  and  alleging  that 
the  indorsement  on  the  note  made  October  19, 
1889,  was  incorrect,  unauthorized,  and  ficti- 
tious; tliat,  after  the  note  had  been  barred 
by  the  statute  of  limitations,  an  agreement 
was  made  between  the  parties  for  the  settle- 
ment of  the  note,  and  that  $1,300,  in  all,  had 
t>een  paid  under  the  agreement,  as  a  pay- 
ment on  the  first  demand,  and  was  so  ac- 
cepted by  the  plaintiff.  Admits  the  making  of 
the  promissory  note  set  forth  in  the  complaint 
as  the  ^econd  cause  of  action,  but  alleges  tliat 
the  Indorsement  of  May  24,  1890,  upon  tiie 
note  was  incorrect,  unauthorized,  and  ficti- 
tious,—made  for  the  purpose  of  attempting  to 
take  the  note  out  of  the  statute  of  limitations, 
—and  that  the  payment  of  ?(Ji)0,  Indorsed  upon 
the  note,  was  made  as  a  payment  on  the  first 
demand.  And,  for  a  fm-ther  defense  to  the 
second  cause  of  action,  alleged  ttuit  the  plain- 
tiff. John  Calvin,  W.  F.  Freeman,  and  the  de- 
fendant, previous  to  the  date,  entered  into  a 
copartnership  agreement,  and  tliat  the  note 
was  given  simply  as  a  memorandum  of  th6 
amount  advanced  by  the  plaintiff  to  the  part- 
nership; that  the  partnership  was  entered  Into 
with  the  distinct  understanding  that  the  note 
should  be  paid  out  of  the  first  net  profits  of 
the  business,. If  there  should  be  such,  other- 
wise the  note  was  not  to  be  paid  at  all;  and 
that  the  partnership,  subsequently,  proved  a 
failure.  The  replication  specifically  traversed 
every  allegation  of  the  answer,  and  set  up 
other  notes  made  by  the  defendant  A  demur- 
rer was  filed  to  the  alleged  new  causes  of  ac- 
tion and  sustained  by  the  court  A  trial  was 
had  to  a  Jui-y,  rot  Itlng  in  a  verdict  for  the 
plaintiff  for  $t,C23.25,  and  a  motion  for  a  new 
trial  overruled.  Judgment  upon  the  verdict, 
and  an  appeal  prosecuted  to  this  court 

Robert  W.  Bonynge,  for  appellant.  Perry 
&  Bliss,   for  appellee. 

REKD,  P.  3.  (after  stating  the  facts). 
Counsel  for  appellant  bases  his  claim  for  the 
reversal  of  the  Judgment  entirely  upon  the 
refusal  of  the  trial  Judge  to  grant  a  non- 
suit. The  determination  of  the  correctness 
of  the  ruling  involves  and  renders  necessary 
an  examination  of  all  the  questions  pre- 
sented, growing  out  of  the  statute  of  limi- 
tations, as  the  defense  of  appellant  was 
based  entirely  upon  that  statute. 

1.  Counsel  takoa  It  for  granted  that  the  bar 
of  the  statute  was  pleaded,  and  issue  taken 


upon  it  I  have  very  grave  doubts  In  re- 
gard to  the  matter,  and  whether  any  qnes- 
tlon  of  the  statute  was  so  raised  as  to  Justify 
this  court  in  entertaining  the  question  or 
making  any  decision  upon  any  supposed  is- 
sue involving  the  statute.  The  plea'  of  the 
statute  is  a  special,  personal  plea;  it  may  be 
pleaded  or  waived  at  the  option  of  the  de- 
fendant "If  the  defendant  intends  to  in- 
sist upon  the  statute,  he  should  plead  It  to 
prevent  surprise,  and,  if  be  do  not  do  so,  it 
is  presumed  he  Intends  to  waive  it"  Aug. 
Llm.  312;  Hodsden  v.  Harridge,  2  Wms. 
Saund.  63b,  and  note;  Pearsall  v.  Dwight  2 
Mass.  87.  The  plea  is  in  confession  and 
avoidance.  It  admits  the  original  Indebted- 
ness, but  interposes  the  statute  as  a  bar  to 
recovery.  "Another  general  rule  of  great 
practical  importance  is  that  the  bar  of  the 
statute  must  be  interposed  by  the  diligence 
of  the  debtor,  and  as  early  as  possible,  and 
usually,  unless  otherwise  provided  by  stat- 
ute, on  the  pleadings,  previously  to  the  hear- 
ing, and  tliat  it  will  not  be  raised  by  the 
court  unsolicited,  and  also  that  protection 
afforded  by  the  statute  may  be  waived  by 
the  debtor,  the  best  possible  proof  of  such 
waiver  being  payment."  Wood,  Lim.  25. 
To  be  available,  the  statute  must  be  pleaded. 
Such  is  the  English  rule.  See  Puckle  v. 
Moor,  1  Vent  191;  Gould  ▼.  Johnson,  2  Ld. 
Raym.  838;  Kirkman  v.  SIboni,  4  Mees.  & 
W.  339.  Such  has  been.  Invariably,  the  rul- 
ing of  the  United  States  courts,  and  nearly 
all  of  the  states  have  held,  where  the  bar 
appears  upon  the  face  of  the  complaint,  the 
defendant  might  avail  himself  of  it  by  spe- 
cial demurrer,  a  general  demurrer  Is  insof- 
ficient,  and,  even  in  those  states,  that  unless 
the  bar  appears  from  the  declaration  the 
statute  must  be  pleaded.  Davenport  7. 
Short,  17  Minn.  24  (Gil.  8);  Fro&h  v.  Swett,  2 
Tex.  485;  Stnrges  v.  Burton.  8  Ohio  St  215; 
Lewis  V.  Alexander,  51  Tex.  578.  In  this 
case  it  need  only  be  said  that  the  bar  did 
not  appear  upon  the  complaint,  as  the  In- 
dorsements prima  facie  made  the  balance 
a  valid,  existing  claim,  recognized  by  the 
debtor,  but  however  this  may  be,  no  de- 
murrer was  Interi)osed,  and  the  bar  could 
only  be  made  available  by  special  plea. 
Storm  v.  U.  S.,  94  U.  S.  76;  Upton  v.  Mc- 
Laughlin. 105  U.  S.  6-10;  Capen  v.  Woodrow 
51  Vt  10(5.  That  the  rule  is  the  same  under 
the  Code,  see  Snnds  v.  St  John,  36  Barb. 
028;  Blliln  V.  Bihin.  17  Abb.  Prac.  19;  Cot- 
ton V.  Mauer,  3  Hun,  552.  It  Is  said  that 
no  rule  of  practice  is  more  firmly  settled  than 
that,  to  render  the  statute  of  limitations 
available  as  a  defense,  It  must  be  set  np 
and  relied  on  in  the  pleadings.  Boyoe  v. 
Christy,  47  Mo.  70;  Parker  v.  Irvin,  47  Ga. 
405;  Mansfield  v.  Doherty.  21  La.  Aim.  805; 
Green  v.  Railroad,  73  N.  O.  524;  Merryman  v. 
State,  6  Har.  &  J.  425;  Robbins  v.  Harvey, 
5  Conn.  335.  The  plea  In  this  class  of  cases 
is  the  well-known  one  of  "non  accrevlt  Infra 
sex  auuos,"  etc.    It  Is  called  a  "strict  plea." 
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I  can  find  nothing  In  the  answer  of  a  plea 
of  the  kind,  or  even  analogoua,  no  attempt 
at  pleading  aflirmatlvely  the  bar  of  the  stat- 
ute, no  plea  tendering  an  Issue.  In  regard 
to  the  first  note  it  is  said  "that  an  agree- 
ment for  the  settlement  of  said  note  had  been 
made  between  the  parties  hereto  after  the 
statute  of  limitations  had  run  against  the 
note."  In  regard  to  the  second  note  It  is 
said  that  the  indorsement  was  incorrect  and 
fictitious,— "made,  for  the  purpose  of  attempt- 
ing to  take  the  note  out  of  the  statute." 
These  incidental  recitals  cannot  take  the 
place  of  a  plea;  the  replication  simply  tra- 
versed the  recitals  in  the  answer.  There 
was  therefore  no  issue  in  regard  to  the  bar 
of  the  statute  of  limitations.  This  alone  was 
sufficient  to  warrant  the  court  in  refusing  a 
nonsuit;  in  fact  was  sufficient  to  warrant  the 
court  to  reject  and  disregard  all  matters  in 
pleading  in  evidence  in  regard  to  the  statu- 
tory bar.  The  court  and  counsel  for  both 
parties  seem  to  have  labored  under  the  sup- 
position tliat  the  question  of  the  statute  was 
Invol'wed  pi-operly,  and  the  adjudication  pro- 
ceeded upon  that  theory.  How  far  this  as- 
sumption should  control  this  court  in  re- 
viewing the  case  is  a  puzzling  question,  and 
It  may  be  as  well  to  briefly  review  the  points 
made  as  to  the  questions  presented  on  the 
other  issues. 

2.  In  regard  to  the  alleged  settlement  for 
the  payment  of  $2,500,  to  be  in  full  for  the  in- 
dividual indebtedness,  as  alleged  by  the  de- 
fendant and  denied  by  the  plaintiff,  the  evi- 
dence was  very  contradictory,  and  the 'jury 
returned  a  general  verdict,  from  which  it  is 
impossible  to  determine  the  basis  of  its  find- 
ing. In  regard  to  the  other  note,  the  Joint 
note,— In  regard  to  its  character,— while  ap- 
pellant asserted  that  appellee  was  a  member 
of  the  firm,  was  to,  and  did,  advance  the 
money  for  the  firm  use,  and  was  to  lose  it  if 
the  venture  was  unsuccessful,  both  are  posi- 
tively denied  by  the  plaintiff,  and  each  testi- 
fied in  dlre<;t  opposition  to  the  other,  conse- 
quently the  contention  of  plaintiff  was  not 
established  by  the  evidence.  One  pertinent 
fact  should  not  be  overlooked.  Although  the 
appellant  testified  that  the  contract,  made  in 
advance  of  the  undertaking,  was;  "Mr.  Tuck- 
er was  to  put  up  the  money,  and  if  it  was 
lost  he  was  to  lose  it,  and  we  were  to  lose 
our  time,  and  any  expenses  we  might  have 
been  to  outside," — the  business  in  Ashcroft,  as 
Shown  by  the  dates,  was  commenced  Febru- 
ary, 1882,  the  note  bore  date  May  24,  1882. 
and  was  made  after  the  collapse  and  close  of 
business.  Appellant,  on  cross-examination, 
testified  Tucker  had  the  benefit  of  all  the 
goods  that  were  returned,  upon  the  basis  of 
some  discount,  when  the  business  was  aban- 
doned. "The  $1,474  note  was  given  to  secure 
Mr.  Tucker  for  the  amount  of  money  he  had 
advanced;  it  was  given  at  the  time  we  con- 
cluded that  the  town  was  going  off  on  wheels, 
and  we  would  soon  have  to  settle  it."  The 
statement  is  hardly  compatible  with  the  fact 
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that,  If  the  money  was  lost.  It  was  to  be  the 
loss  of  appellee.  If  such  were  the  fact,  why 
should  the  parties  have  made  the  note  for  ad- 
vances after  the  collapse,  and  after  it  had 
been  lost?  The  Jury  would  have  been  Jus- 
tified in  finding  that  issue  against  the  defend- 
ant. 

3.  The  only  remaining  question  is  whether 
the  payments  made  and  Indorsed,  under  the 
facts  proved,  prevented  the  claims  from  be- 
ing barred  by  the  statute.  It  is  conceded  that 
payments  were  made.  The  recognition  of  an 
existing  indebtedness,  after  the  statutory  bar 
bad  become  operative,  was  clear  and  unequiv- 
ocal. That  the  payments  were  made  upon 
such  Indebtedness  was  established  by  the  evi- 
dence of  both  parties.  For  the  purposes  of 
this  discussion  it  is  unimportant  whether 
there  had  been,  as  claimed  by  the  defendant, 
an  agreement  to  take  less,  in  discharge  of  the 
whole.  There  is  no  new  consideration.  The 
payments  were  upon  the  original  considera- 
tion. The  only  effect  such  contract  could 
have,  if  established,  would  be  to  fix  the 
amount  that  would  discharge  appellant  from 
the  original  indebtedness.  Taking  the  plea 
as  true,  it  admits  an  agreement  to  pay  $2,500. 
The  proof  shows  It  to  have  been  only  half 
paid.  Consequently,  by  plea  and  the  testi- 
mony of  appellant,  to  that  extent  the  orig;inal 
debt  had  been  taken  out  of  the  bar  of  the 
statute,  and  the  balance  unpaid  was  an  ex- 
isting debt.  As  before  stated,  we  have  no 
data  upon  which  to  predicate  the  basis  upon 
which  the  vordlct  was  found.  The  new 
agreement  was  stated  to  have  been  made  in 
May,  1890;  the  payments  made,  $1,301). 
Without  definite  calculation,  the  verdict  ap- 
pears to  be  but  a  trifle,  if  any,  more  than  a 
balance  and  interest.  The  plea  and  evidence 
of  appellant  warranted  a  verdict  and  Judg- 
ment, regardless  of  the  question  made  by  the 
payments.  With  that  plea  upon  file,  the 
court  could  not  legally  grant  a  nonsuit  It 
was  an  admission  of  some  indebtedness,  and 
of  a  promise  to  pay  it  By  the  amount  of 
the  verdict,  it  is  evident  that  it  resulted  from 
the  adoption  of  the  agreement,  as  pleaded,  or 
some  compromise.  Taking  the  $2,000  note 
alone,  if  allowed,  the  sum  must  have  been 
doubled,  including  the  interest,  leaving  the 
Joint  note  entirely  out  of  consideration.  It 
was  originally  held  in  the  courts  of  Great 
Britain,  and  in  early  decisions  of  our  courts, 
that  nothing  less  than  an  express  promise 
would  revive  a  debt  barred  by  the  statute. 
See  Aug.  Lim.  i  209;  Dickson  v.  Thomson,  2 
Show.  126;  Williams  v.  Gun,  Fortes,  177; 
Bland  v.  Haselrig,  2  Vent  152.  Afterwards, 
the  decisions  swung  clear  over  to  the  other 
extreme,  and  it  was  held  that  the  slightest 
acknowledgment  would  take  a  demand  out 
of  the  statute!.  Trueman  v.  Fenton,  Cowp. 
548;  Bryan  v.  Horseman,  4  East,  509;  Quan- 
tock  V.  England,  5  Burrows,  2028.  But  for 
many  years,  in  England,  and  since  the  lead- 
ing case  of  Bell  v.  Morrison  (1828)  1  Pet.  331, 
that  law  has  been  well  settled  and  declared 
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to  be— First,  that  a  debt  barred  by  the  stat- 
ute of  limitations  may  be  revived  by  a  new 
promise;  second,  that  such  new  promise  may 
either  be  an  express  promise  or  an  Implied 
one;  third,  that  the  latter  Is  created  by  a 
clear  and  unqualified  acknowledgment  of  the 
debt  See  Ang.  Llm.  §  231.  No  rule  of  law 
Is  better  settled  than  that  a  partial  payment 
made  on  the  debt  for  which  the  action  Is 
brought  will  be  sufficient  to  renew  the  entire 
debt.  U.  S.  V.  Wilder,  13  Wall.  254.  And 
is  sufficient  to  warrant  a  Jury  In  finding  a 
promise  to  pay  the  balance.  White  v.  Jor- 
dan, 27  Me.  370;  Whipple  v.  Stevens,  22  N. 
H.  219;  Ilsley  v.  Jewett,  2  Mete.  (Mass.) 
168;  Pond  V.  WUliams,  1  Gray,  630;  Sander- 
son V.  Stage  Co.,  18  Vt.  107;  Carroll  v.  For- 
syth, 69  111.  127;  Ayer  v.  Hawkins,  19  Vt. 
28;  Van  Kenren  v.  Parmelee,  2  N.  X.  523; 
Harper  v.  Falrley,  53  N.  Y.  442.  In  Barclay's 
Appeal,  64  Pa.  St.  69,  the  court  said:  "Th«-e 
can  be  no  mcnre  upequlvocal  acknowledgment 
of  a  present  existing  debt  than  a  payment  on 
account  of  it."  See,  also.  Cleave  v.  Jones,  6 
Exeh.  573;  Bamfleld  v.  Tupper,  7  Exch.  27; 
Maber  v.  Maber,  L.  R.  2  Exch.  153;  Hart  v. 
Nash,  2  Cromp.  M.  &  R.  337;  Hooper  v. 
Stephens,  4  Adol.  &  E.  71.  As  In  this  case, 
the  giving  of  a  note  to  be  used  and  the  pro- 
ceeds applied  in  payment  is  equally  signifi- 
cant and  efficient  Tumey  v.  Dodwell,  3  El. 
&  Bl.  136;  Irving  v.  Veltch,  3  Mees.  &  W. 
90;  Gowan  v.  Forster,  3  Bam.  &  Adol.  507; 
Smith  V.  Ryan,  66  N.  Y.  352. 

4.  Under  the  evidence,  the  Indorsement  of 
the  payment  of  $600  upon  the  Joint  note  of 
Freeman,  Adams  &  Calvin  was  unwarranted, 
nnd  would  not  operate  to  relieve  the  bar  of 
the  statute,  had  it  been  properly  pleaded. 
The  note  being  joint  and  there  being  an  In- 
dividual indebtedness  of  appellant,  and  no 
order  of  designation  of  it  as  a  payment  upon 
that  note  having  been  made,  the  payment 
I)elng  a  personal  or  Individual  one,  must  have 
been  credited  to  the  individual  Indebtedness, 
but  tmder  the  finding  of  the  jury  In  this 
case,  cannot  affect  the  result 

It  appears  from  the  record  that  an  appeal 
was  prayed  and  allowed  by  both  parties,  and 
cross  error  filed  by  the  appellee;  but  they 
fire  not  insisted  upon,  nor  is  the  cross  appeal 
prosecuted.  Under  the  law  of  the  case,  if 
appellee  is  content  with  the  judgment,  it 
seems  that  appellant  should  be.  The  Judg- 
ment win  be  affirmed.    Affirmed. 


(16  Mont.  351) 

NELSON  V.  SPEARS. 

(Supreme  (3ourt  of  Montana.     July  8,  1895.) 

Rbceftion  of  Evidence— Pksjcdici&l  Ekbob — 

iNSTBfCTtOSS. 

1.  A  new  trial  should  be  granted  where  parol 
evidence  was  admitted  to  vary  a  written  con- 
tract, when  the  verdict  was  influenced  by  inch 
evidence,  though  the  court  properly  instructed 
the  jury  to  disregard  it. 

2.  An  agreement  of  dissolution  of  partner- 
ahip  was  made  between  plaintiff  and  defendant 


Plaintiff,  in  his  replication  to  defendant's  cDun- 
terclaim,  alleged  that  after  the  partnership  was 
dissolved  he  empl(^ed  defendant  as  a  herder  at 
$40  per  month.  Bdd,  that  an  instruction  that 
idaintiff  in  his  replication  alleged  that  under  the 
agreement  of  dissolution  defendant  was  to  re- 
ceive $40  per  month  was  misleading  and  revers- 
ible error. 

Appeal  from  district  court.  Cascade  county; 
C.  H.  Benton,  Judge. 

Action  by  H.  H.  Nelson  against  More 
Spears.  Verdict  for  defendant  From  an  or- 
der denying  a  motion  for  a  new  trial,  plaintiff 
appeals.     Reversed. 

A.  J.  Shores,  for  appellant  Leslie  &  Down- 
ing, for  respondent 

PEMBBRTON,  O.  J.  Plaintiff  sued  the 
defendant  in  the  district  court  to  recover  the 
sum  of  $900,  claimed  to  be  due  for  bay  and 
other  personal  property  sold  by  him  to  de- 
fendant. The  answer  denies  the  indebted- 
ness, and  sets  up  a  counterclaim.  From  the 
pleadings  and  evidence  It  appears  that  on  the 
21st  of  October,  1891,  plalntifC  and  defendant, 
by  written  contract,  entered  Into  copartner- 
ship in  the  sheep  businesa  At  the  date  of 
this  contract  the  plaintiff  owned  a  large 
number  of  sheep,  corrals,  and  lands,  neai- 
Glasgow,  in  this  state.  This  property  was 
turned  into  the  copartnership  business,  and 
became  the  property  of  the  copartnership, 
by  the  terms  of  the  articles  of  copartnership, 
the  defendant  giving  his  notes  to  plaintiff 
for  a  one-fourth  interest  therein.  This  co- 
partnership continued  to  do  .business  until 
the  '22d  day  of  September,  1892,  when  it 
was  dissolved  by  the  followtag  written  con- 
tract of  the  parties:  "This  agreement,  made 
this  22d  day  of  September,  1892,  by  and  be- 
tween H.  H.  Nelson,  of  Cascade,  in  Cascade 
coimty,  Montana,  party  of  the  first  part,  and 
More  Spears,  of  Glasgow,  state  of  Montana, 
party  of  the  second  part,  witnesseth:  That 
it  is  hereby  mutually  agreed  that  the  partner- 
ship heretofore  existing  between  said  parties, 
in  the  sheep  business.  Is  dissolved  by  consent 
of  both  parties;  that  all  contracts  and  agree- 
ments heretofore  made  by  said  parties,  includ- 
ing notes  and  accounts,  are  hereby  declared 
of  no  effect  and  void;  that  all  sheep,  horses. 
Implements,  sheds,  buildings,  corrals,  fences, 
and  hay,  and  all  other  personal  property  of 
whatsoever  description,  having  l)elonged  or 
used  in  connection  with  the  aforesaid  busi- 
ness, and  all  parcels  and  pieces  of  land  held 
by  either  party  prior  to  said  date,  shall  re- 
vert and  belong  to  the  party  of  the  first  part; 
for  and  in  consideration  of  which  said  first 
party  agrees  to  cancel  all  claims  of  whatever 
description,  now  held  by  first  party  against 
said  second  party.  In  witness  whereof  sold 
parties  have  hereunto  affilxed  their  hand  and 
seal  the  year  and  day  aforesaid.  H.  BL  Nel- 
son. M.  Spears."  This  contract  was  ac- 
knowledged before  a  notary  by  the  parties. 
The  defendant,  in  his  answer,  admits  the 
making  of  this  contract  but  says  that  at  the 
time  the  same  was  made  the  plaintiff  agreed 
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to  pay  him  $125  per  month  from  the  21st  day 
of  October,  1891,  until  the  22d  day  of  Sep- 
tember, 1802,  when  the  copartnership  was  dis- 
solved, and  as  long  thereafter  as  he  should 
work  for  plaintiff.  Defendant  claims  this 
was  a  part  of  the  contract  of  dissolution  of 
the  copartnership,  and  in  his  answer  says 
"that  at  the  time  of  the  making  of  the  said 
new  contract  with  plaintiff  aforesaid,  to  wit, 
on  the  22d  September,  1892,  aforesaid,  the 
same  was  attempted  to  be  reduced  to  writ- 
■  Ing,  but  by  Inadvertence,  fraud,  or  mistake 
of  the  draftsman,  and  by  mistake  or  inad- 
vertence of  said  parties  thereto,  the  same 
failed  to  state  the  terms  of  said  contract,  and 
did  not  express  the  Intentions  of  said  plaintiff 
and  this  defendant,  in  falling  to  show  that 
plaintiff  was  to  pay  this  defendant  $125  per 

month,   from   the  day  of  July,    1891, 

aforesaid,  and  thereafter,  so  long  as  defend- 
ant would  work  for  plaintiff  under  said  con- 
tract" Defendant,  as  part  of  his  counter- 
claim, alleges  that  plaintiff  is  Indebted  to 
him  In  the  sum  of  |650  for  taking  care  of 
other  sheep  belonging  to  plaintiff,  at  the  rate 
of  $50  per  month.  PlaintllTs  replication  de- 
nies the  indebtedness  contained  in  defendant's 
counterclaim,  but  says  when  the  copartner- 
ship was  dissolved  on  the  22d  day  of  Septem- 
ber, 1892,  he  employed  defendant  as  a  herder, 
for  which  services  he  agreed  to  pay  him  $40 
per  month,  and  paid  him  $100  in  advance, 
and  that  defendant  worked  for  him  under 
said  contract  until  about  the  10th  of  October, 
1892.  The  case  was  tried  to  a  Jury,  who  re- 
tiuned  a  verdict  for  the  defendant  in  the 
sum  of  $600.  The  plaintiff  moved  for  a  new 
trial,  which  was  denied.  From  the  order  re- 
fusing a  new  trial  this  appeal  is  prosecuted. 

The  appellant  assigns  as  error  the  action  of 
the  court  in  submitting  to  the  Jury  the  ques- 
tion of  the  indebtedness  of  the  plaintiff  to 
defendant  for  services  prior  to  September  22, 
1802,  claiming  that  under  the  pleadings  and 
evidence  the  Jury  should  have  been  instructed 
to  disregard  the  defendant's  claim  for  such 
serN'ices.  The  evidence  did  not  show  any 
mistake,  fraud,  or  inadvertence,  as  claimed 
by  defendant,  in  making  the  contract  of  Sep- 
tember 22,  1892.  The  court  took  this  view 
of  the  matter,  and  instructed  the  Jury  that 
the  evidence  on  the  part  of  the  defendant  did 
not  show  that  by  inadvertence,  fraud,  or  mis- 
take anything  had  been  omitted  from  said 
contract,  and  that  defendant  was  not  entitled 
to  relief  on  that  account  But  evidence  of 
the  fact  that  plaintiff  had  agreed  to  pay  the 
defendant  $125  per  month,  and  that  this  Was 
part  of  said  contract,  and  was  omitted  there- 
from, as  claimed  by  defendant  had  gone  to 
the  jury.  This  evidence  tended  plainly  to 
contradict  and  change  the  terms  of  the  writ- 
ten contract.  It  was  error  to  admit  it.  Fish- 
er V.  Briscoe,  10  Mont.  124,  25  Pac.  150;  Comp. 
St  First  Dlv.  §  628.  Its  consideration  should 
have  been  excluded  from  the  Jury.  The  court 
no  doubt  endeavored  to  do  so  by  an  instruc- 
tion, but  when  it  appeared  that  the  Jury  did 


consider  it,  notwithstanding  the  Instniction 
of  the  court,  a  new  trial  should  have  been 
granted.  The  counsel  for  the  respondent  cer- 
tainly understood  that  the  Jury  considered 
this  evidence,  for  in  their  brief  they  say: 
"The  Jury,  after  considering  the  case,  taking 
their  verdict  as  a  guide,  allowed  the  plaintiff 
his  claim,  in  full,  of  $900,  and  also  adopte<I 
the  view  of  defendant  that  plaintiff  contract- 
ed to  allow  him  the  $125  per  month,  and  al- 
lowed defendant  $1,587,  less  $100  as  a  credit, 
with  Interest" 

The  appellant  also  assigns  as  error  the  giv- 
ing of  the  following  instruction:  "Defendant 
further  alleges  an  agreement  in  settlement 
of  the  affairs  of  the  parties,  and  a  new  agree- 
ment whereby  the  partnership  was  dissolved, 
and  an  agreement  made  that  defendant  was 
to  receive  $125  from  July,  1891.  This  is  de- 
nied, and  the  reply  alleges  that  under  the 
agreement  defendant  was  to  receive  $40  per 
month."  In  giving  this  Instruction  the  court 
evidently  misconstrued  the  allegations  of 
plaintlfTs  replication.  The  replication  alleges 
an  agreement  to  pay  defendant  $40  per  month, 
as  a  herder,  from  and  after  September  22, 
1892.  There  is  no  agreement  contained  in 
the  repllcation'to  pay  defendant  $40  per  month 
from  July,  1891.  From  this  Instruction  It  is 
fairly  inferable  that  the  replication  alleged 
such  an  agreement  The  Instruction  was  cal- 
culated to  mislead  the  Jury,  and  was  therefore 
prejudicial  to  the  plaintiff.  It  is  dlfilcult  to 
determine  upon  what  theory  the  Jury  arrived 
at  thehr  verdict  in  this  case.  It  is  fair  to  pre- 
sume that  the  verdict  was  not  arrived  at 
without  considering  evidence  that  was  not 
admissible,  and  which  tended  to  prejudice 
the  plaintiff.  Nor  do  we  think  that  it  may 
not  be  safely  said  that  the  Jury  were  proba- 
bly misled  by  the  instruction  complained  of 
and  treated  above. 

Under  ail  the  circumstances  of  the  case,  we 
think  the  motion  of  appellant  for  a  new  trial 
should  have  been  granted.  The  order  appeal- 
ed from  Is  reversed,  and  the  cause  remanded 
for  new  trial. 

DB  WITT  and  HUNT,  JJ.,  concur. 


(16  MoQt.  US) 

HEPFERI.IN  V.  CHAMBERS  et  al.,  Bonrd 
of  Commissioners. 
(Supreme  Court  of  Montana.     July  8,  1895.^ 
Contracts  of  Cocsties — IXJfucTiOK. 
A   board   of   county   commissioners   paid 
ont.  for  plans,  specifications,  and  grounds  ui)Oii 
which  to  build  a  courthouse,  a  sum  which,  tn- 
gctlier  with  the  subsequent-contract  price  to  erect 
the  building,  exceeded  the  sum  of  $10.0()0.     Tlic 
proposition  to  build  a  courthouse  had  not  been 
submitted  to  the  electors.    Held,  that  the  pro- 
ceedings were  in  conflict  with  Const  art.  13.  !S 
5,  prohibiting  a  county  from  incurring  an  indeiit- 
edness  or  liability  for  any  single  purpose  to  au 
amount  exceeding  ^10,000  without  the  approval 
of  the  electors. 

Appeal  from  district  court  Park  county; 
Frank  Henry,  Judge. 
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Action  by  Charles  S.  Hefferlln  against 
George  T.  Chambers  aud  others,  constituting 
the  board  of  commissioners  of  Park  county, 
to  enjoin  said  board  from  carrying  out  a  con- 
tract with  H.  J.  Wolcott.  From  a  judgment 
for  plaintiff,  defendants  appeal.    AtUrmed. 

.This  action  was  brought  by  the  respondent, 
a  taxpayer  of  Park  county,  to  restrain  the  de- 
fendants, the  board  of  county  commissioners 
of  Park  county,  and  H.  J.  Wolcott,  from  car- 
rying out  a  contract  entered  Into  between 
the  commissioners  and  said  Wolcott,  for  the 
erection  by  the  latter  of  a  courthouse.  The 
case  was  tried  upon  an  agreed  statement  of 
facts.  The  judgment  of  the  court  perpetual- 
ly enjoined  the  defendants  from  carrying  oat 
said  contract,  or  paying  any  moneys  to  de- 
fendant Wolcott  upon  the  same.  The  gi-ound 
for  injunction  relied  upon  by  plaintiff  was  as 
follows:  The  contract  with  Wolcott  was  to 
erect  the  courthouse  for  $9,680.  The  consti- 
tution of  the  state  provides.  In  section  5  of 
article  13,  that  "no  county  shall  incur  any 
indebtedness  or  liability  for  any  single  pur- 
pose to  an  amount  exceeding  ten  thousand 
dollars  ($10,000)  without  the  approval  of  the 
majority  of  the  electors  thereof,  voting  at  an 
election  to  be  provided  by  law."  Before  the 
letting  of  the  contract  the  commissioners  had 
paid  out  $3,200  for  ground  upon  which  to 
build  the  courthouse,  and  $700  for  plans  and 
speciQcationa  for  the  same,  and  further  agreed 
to  pay  $250  to  an  architect  for  supervising  the 
construction.  The  sum  of  these  items  is  $13,- 
8S0.  The  plaintiff  contends  that  the  acts  of 
the  commissioners  incurred  an  indebtedness 
for  more  than  $10,000,  to  wit,  $13,830,  and 
that  such  Indebtedness  was  proposed  to  be  in- 
curred without  submitting  the  question  to  a 
vote  of  the  electors.  It  appears  by  the  state- 
ment of  facts  that  the  proposition  had  never 
been  submitted  to  a  vote.  The  district  court 
adopted  the  views  of  the  plaintiff,  and  render- 
ed Judgment  as  above  noted,  from  which  the 
defendants  now  appeal. 

W.  H.  Poorman  and  H.  J.  Haskell,  for  ap- 
pellants.    Campbell  &  Stark,  for  respondent. 

DJS  WITT,  J.  (after  stating  the  facts). 
There  Is  no  question.  In  our  mind,  but  the 
district  court  was  right  in  its  judgment  In 
fact,  the  proposition  seems  to  be  so  simple 
that  little  remains  to  be  said,  beyond  Its  state- 
ment The  constitution  prohibits  the  incur- 
ring of  an  indebtedness  or  liability  exceeding 
$10,000,  for  a  single  purpose,  without  obtain- 
ing the  approval  of  the  electors  at  an  elec- 
tion held  for  that  purpose.  It  cannot  be 
questioned  but  the  commissioners  in  this  case 
are  undertaking  to  incur  an  indebtedness  ex- 
ceeding $10,000  without  the  approval  of  the 
electors.  The  only  suggestion  made  against 
this  view  is  that  the  Indebtedness  of  $3,200 
and  $700  had  been  heretofore  incurred,  and 
that  the  Indebtedness  now  proposed  Is  only 
$9,680,  which.  It  is  claimed,  is  within  the 
limit,  and  therefore  within  the  power  of  the 


commissioners.  But  such  construction  of  the 
constitution  would  fritter  away  its  plain  In- 
tent The  constitution  Intended  to  limit  the 
I>owers  of  the  commissioners,  as  to  an  ex- 
penditure for  a  single  purpose,  to  a  certain 
figure,  unless  they  obtained  the  approval  of 
the  people  for  such  expenditure.  If  we  were 
to  sustain  the  proposition  of  appellants  in 
this  case,  it  would  be  to  allow  county  com- 
missioners to  expend  more  than  $10,000,  or  in- 
cur an  Indebtedness  or  liability  exceeding 
that  sum,  if  they  simply  resorted  to  the  eva- 
sion of  dividing  the  total  amount  Into  several 
sums,  each  less  than  $10,000,  and  expending 
each  of  said  several  sums,  or  Incnrring  each 
of  said  several  liabilities,  at  different  times. 
Under  such  construction  they  could  expend 
$9,999  in  each  of  several  successive  years, 
and  the  total  of  said  amounts  all  for  one  pur- 
pose. If  they  could  do  this  In  each  of  sev- 
eral successive  years,  why  not  in  each  of 
several  successive  months  or  days?  It  la 
clear  that  such  conduct  would  be  a  gross  vio- 
lation of  the  constltutlonar  provision,  and  that 
It  was  just  such  a  violation  as  was  contem- 
plated by  these  appellants,  and  restrained  by 
the  district  court  The  judgment  of  the 
district  court  is  affirmed.  Remittitur  forth- 
with. 

PEMBBUTON,  0.  J^  and  HUNT.  J^  con- 
cur. 


(16  Hont  342) 
SELL  V.  GRAVES. 
(Supreme  Court  of  Montana.    Jane  24.  189S.) 
Title  to'  Miistain  Tbebpabs. 
One  who.  after  sellin«r  land  to  a  town-site 
company,  remained  In  possession  thereof  with 
its  consent,  had  sufiScient  possession  to  maintain 
trirspass   acainst   a   naked    trespasser,    withoat 
Claim  or  color  of  title,  though  the  land  had  been 
laid  out  as  a  town  site  and  the  survey  properly 
made  and  filed. 

Appeal  from  district  court,  Flathead  coun- 
ty; Dudley  DuBose,  Judge. 

Trespass  quare  clausum  by  John  Snell 
against  John  H.  Graves.  EYom  a  judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 

Mclntlre  &,  Clinton,  for  appellant  Sanford 
&  Grubb  and  Walsh  &  Newman,  for  appellee. 

PER  CURIAM.  This  action  was  brought 
to  recover  damages  for  the  trespass  of  de- 
fendant in  entering  land  in  possession  of 
plaintiff,  and  cutting  the  grass  thereupon. 
There  was  a  judgment  in  favor  of  plaintiff 
for  $35.  Defendant  appeals  from  the  judg- 
ment and  the  order  denying  the  motion  for 
new  trial.  It  appears  that  the  plaintiff,  hi 
February,  1891,  had  sold  the  land  upon  which 
the  baj'  was  cut,  to  the  Kalispell  Town-Slta 
Company.  At  the  time  of  the  sale  It  was 
agreed  that  the  plaintiff  should  remain  In  pos- 
session of  the  premises  until  he  could  cut  the 
grass  which  should  grow  upon  the  land  that 
year.    This  agreement  was  not  inserted  ia 
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the  deed  as  a  reservation,  but  it  appears  by 
the  testimony  that  this  agreement  was  also 
made  after  the  deed,  and  that  the  town-site 
company  left  the  plaintiff  In  possession  of  the 
land,  and  protected  him  In  such  possession  by 
all  means  within  Its  power.  The  plaintiff 
was  residing  upon  the  land,  and  Iiad  a  fence 
around  the  whole  of  the  same,  except  for  a 
short  distance  on  one  side,  and  at  that  place 
he  kept  a  herder  to  keep  stock  out  Under 
these  circumstances,  the  defendant  entered 
and  cut  the  grass.  The  appellant's  defense 
was  that  there  was  not  sufficient  possession 
of  plaintiff  to  maintain  trespass,  and  that  be 
(appellant)  had  cut  the  grass  upon  the  streets 
and  alleys  of  the  town  site  of  Kalispell.  It 
is  true  that  the  land  had  been  laid  out  as  a 
town  site,  and  the  survey  properly  made  and 
filed.  We  are  of  opinion  that  the  facts  show- 
ed a  sufficient  possession  in  the  plaintiff  to 
maintain  this  action  against  an  absolutely 
naked  trespasser,  without  right  or  title,  or 
claim  or  color  of  same.  We  have  examined 
the  record  and  the  instructions,  and  are  of 
opinion  that  the  case  was  fairly  presented  to 
the  Jury,  and  that  there  was  no  substantial 
error  upon  the  trial  which  would  justify  us 
in  disturbing  the  result.  The  judgment  and 
order  are  affirmed. 


<1S  Hont.  333) 

BURNS  >.  PAULSEN  et  aL 
<Unpreme  Court  of  Montana.  Jane  24,  1885.) 
Costs  os  Pkivolops  Appeal, 
When  it  is  apparent  that  the  only  ob- 
ject of  an  appeal  was  the  delay  and  vexation 
•of  plaintiff,  the  judgment  of  the  lower  court 
should  be  affirmed,  and  a  penalty  added  for 
frivolons  appeal. 

Appeal  from  district  court,  Lewis  and 
Clarke  county;   Horace  R.  Buck,  Judge. 

Action  by  F.  0.  Bums  against  John  O.  Paul- 
sen and  another.  From  a  Judgment  for  plain- 
tiff, defendants  appeal.     Affirmed. 

McConnell,  Clayberg  &  Gunn  and  O.  W. 
McConnell,  for  respondent 

PER  CURIAM.  This  action  was  brought 
by  plaintiff  to  obtain  judgment  for  $546,  bal- 
ance of  an  account  owing  blm  by  defendants 
for  personal  sei-vlces,  also  for  $92.95,  money 
advanced  by  him  to  defendants,  and  also  for 
$100  on  an  account  assigned  to  plaintiff  by 
the  Boyce  National  Bank.  The  case  was 
•tried  to  the  court  without  a  jury,  and  Judg- 
ment rendered  for  plaintiff  for  the  whole  of 
the  several  sums.  The  court  also  gave  judg- 
memt  for  Interest,  by  reason  of  unreasonable 
and  vexatious  delay.  Defendants  appeal 
from  the  judgment  No  motion  for  new  trial 
was  made,  and  the  evidence  is  not  before  us. 
It  Is  presumed  that  the  evidence  sustained 
the  judgment  The  only  point  raised  upon  the 
appeal  is  that  judgment  should  not  have  been 
rendered  for  Interest.  In  the  absence  of  the 
-evidence,  we  milst  presume  that  it  was  suffl- 
-dent  to  suataln  the  finding  of  unreasonable 


and  vexatious  delay.  We  are  also  of  opin- 
ion that  the  complaint  in  this  respect  is  suffi- 
cient It  alleges  that  the  defendants  have 
not  paid  any  part  of  the  sums  demanded: 
that  they  have  been  often  requested  so  to 
do,  but  have  wholly  refused  to  pay  the  same, 
to  the  unreasonable  and  vexatious  delay  of 
the  plaintiff.  Jefferson  Co.  Com'rs  v.  Line- 
berger,  3  Mont  246;  Maddoz  v.  Rader.  9 
Mont  138,  22  Pac.  386.  The  judgment  is 
affirmed,  with  costs. 

This  appeal  was  absolutely  frivolous. 
There  is  not  even  a  contention  that  the  judg- 
ment for  the  amount  claimed  was  not  proper. 
While  a  brief  was  filed  on  the  part  of  the 
appellants,  contesting  the  allowance  of  in- 
terest, counsel  did  not  appear  to  argue  the 
case,  and  the  suggestion  that  the  pleading  is 
not  sufficient  to  sustain  the  judgment  for  in- 
terest is  equally  frivolous.  It  is  perfectly 
apparent  that  the  only  object  of  the  appeal  is 
delay,  and  the  vexation  of  the  plaintiff.  In 
order  to  discourage  such  appeals,  it  Is  ordered 
that  a  penalty  of  $75  be  Imposed  upon  the  de- 
fendants for  a  frivolous  appeal,  and  that  the 
judgment  of  the  district  court,  as  affirmed, 
be  increased  in  said  amount  Clark  v,  Nich- 
ols, 3  Mont  372;  W^ykoff  v.  Loeber,  5  Mont. 
535,  6  Pac.  363;  Ramsey  v.  Cattle  Co.,  6  Mont. 
498,  13  Pac.  247;  Bank  v.  Kleinschmidt,  7 
Mont  146,  14  Pac.  667. 


(12  Vfaah.  1B7) 
BEAL  et  al.  v.  NICHOLS  et  al. 
(Supreme  Court  of  Washington.    June  22, 189.5.) 
LoooER's  Lies— Time  por  Filing. 
Where  a  logger  releases  his  lien  on  the 
specific  logs  cut  during  the  last  period  of  a  con- 
tmnous  employment,  the  time  for  filing  his  lien 
for  logs  cut  during  the  first  period  begins  to  run 
from  the  end  of  such  i>erioa. 

Appeal  from  superior  court,  King  county; 
W.  T.  Scott,  Judge  pro  tern. 

Action  by  George  Beal  and  others  against 
H.  B.  Nichols  and  others  to  foreclose  loggers' 
liens.  From  a  Judgment  for  defendants, 
plaintiffs  appeal.   Affirmed. 

P.  P.  Carroll,  for  appellants.  P.  S.,  Grif- 
fith, for  respondent  Fremont  Milling  Co. 

SCOTT,  J.  This  was  an  action  to  foreclose 
loggers'  liens.  Judgment  was  rendered  against 
the  plaintiffs,  and  they  have  appealed.  The 
facts  on  which  the  respective  claims  are 
founded  are  practically  conceded.  The  ap- 
pellants began  work  at  various  times  in  Feb- 
ruary and  March,  1893,  for  H.  B.  Nichols  & 
Co.,  and  no  work  was  performed  by  any  of 
them  after  the  16th  day  of  June,  following. 
Some  of  them  had  quit  prior  to  said  last  date. 
The  testimony  shows  that  on  the  last  day 
of  May  the  plaintiffs  refused  to  continue 
work  longer  for  said  H.  B.  Nichols  &  Co.  un- 
der the  arrangements  then  existing  between 
them,  whereupon  the  following  Instrument 
was  executed:  "Seattle,  Wash.,  June  8,  1893. 
To  the  Fremont  Milling  Company,  Seattle, 
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Washington:  We  hereby  appoint  W.  H. 
Thayer  as  our  agent,  for  the  period  of  13 
days  from  date,  In  the  matter  of  selling  all 
logs  upon  which  we  shall  perform  hereafter 
labor  under  said  H.  B.  Nichols  &  Co.,  and 
upon  which  we  might  and  could  claim  a  lien 
under  the  laws  of  the  state  of  Washington, 
and  we  also  authorize  you  to  pay  to  said  W. 
H.  Thayer  the  purchase  price  thereof."  This 
was  signed  by  all  of  the  plalntlfifs,  who  there- 
after continued  work,  and  subsequently  the 
following  receipt  was  given:  "Seattle,  Wash,, 
June  17,  1893.  Received  of  Fremont  Milling 
Company  acceptance  60  days  after  date  for 
«ne  hundred  fifty-nine  and  *s/io(>  dollars, 
m  payment  labor  on  logs  furnished  from 
June  1  to  June  13,  1893,  same  to  be  applied 
as  follows:  George  Beal,  $18.40;  H.  E.  Eg- 
gert,  $11.50;  G.  Blomberg,  $13.60;  J.  Mor- 
ris, $13.50;  A.  Beclcman,  $13.60;  A.  Peterson, 
$9.25;  L.  Clem,  $10.40;  A.  Berg,  $8.50;  Jno. 
Ordish,  $30.00;  W.  Daniels,  $9.75;  G.  Comp- 
ton,  $21.25.  Total,  $159.25.  [Signed]  George 
Beal."  It  is  conceded  that  said  Beal  was  au- 
thorized to  represent  the  plaintiffs  in  this 
transaction.  After  this  time  the  plaintiffs 
filed  the  liens  which  they  now  seek  to  en- 
force, against  all  logs  cut  by  them  during 
the  time  that  they  worked  as  aforesaid^  In- 
cluding the  logs  cut  in  Jime,  and  one  of  the 
points  in  controversy  Is  as  to  whether  said 
liens  were  filed  in  time.  This  depends  on 
whether  the  work  performed  by  them  in 
June  can  be  relied  upon  to  save  the  claims. 
The  lower  court  held  that  it  could  not  be, 
and  we  are  of  the  opinion  that  this  holding 
must  be  sustained,  under  the  ruling  in  Camp- 
bell V.  Vincent,  8  Wash.  650,  36  Pac.  685. 
The  Instrument  first  executed,  authorizing  a 
sale  of  the  logs,  and  a  payment  of  the  pur- 
chase price  to  Thayer,  was  in  effect  a  release 
of  anjr  right  to  claim  a  lien  upon  the  logs  cut 
within  the  time  therein  specified,  for  labor 
performed  thereon.  Even  though  all  the 
work  performed  by  the  plaintiffs  is  regarded 
to  have  been  done  under  a  continuous  con- 
tract of  employment,  we  think  the  lien  claims 
cannot  be  sustained.  In  order  to  bring  the 
filing  of  such  claims  within  the  statutory 
time,  it  was  necessary  that  they  should  have 
performed  some  labor  upon  some  of  the  logs 
against  which  they  sought  to  enforce  liens 
within  30  days  of  the  time  that  the  claims 
were  filed,  or  that  they  should  not  have  re- 
linquished their  right  thereto.  They  clearly 
would  have  no  right,  after  having  received 
pay  for  the  logs  cut  in  June,  upon  the  sale 
thereof  as  aforesaid,  to  claim  a  lien  against 
those  same  logs  for  labor  performed  upon 
other  logs  prior  thereto.  The  fact  that  the 
same  parties  purchased  the  prior  logs  could 
make  no  difference  as  to  this.  If  they  could 
have  such  a  right  at  all,  they  would  have 
it  as  well  if  the  prior  logs  had  been  sold  to 
other  and  different  parties.   Affirmed. 

HOTT,  0.  J.,  and  DUNBAB,  ANDBRS,and 
GORDON,  JJ.,  concur. 


(12  Wash.  121) 

SCHMIDT  V.  CITY  OF  NORTH  YAKIMA. 

(Supreme  Court  of  WaBhingion.    June  10, 
1895.) 

Action  on  BciLDixa  Contract— ExaiNSBR't 
Obktifioatb — Fbadd. 

1.  A  contractor  suing  a  city  on  a  contract 
which  makes  a  certificate  of  the  city  engineer  ac- 
cepting the  work  a  condition  of  payment  must 
produce  such  certificate,  or  show  that  it  is  with- 
held through  fraud. 

2.  A  contractor  who  deliberately  furnishes 
inferior  materials  and  work  will  be  estopped  by 
his  fraud  from  recovering  on  the  contract. 

3.  The  fact  that  a  city  engineer,  knowing 
the  work  and  materials  furnished  under  a  con- 
tract with  the  city  did  not  meet  the  require- 
ments of  the  contract,  has  accepted  a  part  there- 
of, will  not  estop  the  city,  in  an  action  for  the 
price,  from  showing  that  the  work  and  materials 
furnished  did  not  meet  the  requirements  of  the 
contract,  especially  where  a  larger  part  of  such 
illegal  work  and  materials  was  fraudulently  in- 
troduced, without  the  knowledge  of  the  engi- 
neer. 

Appeal  from  superior  court,  Yakima  county; 
Carroll  B.  Graves,  Judge. 

Action  by  Richard  Schmidt  against  the  dty 
of  North  Yakima  on  a  contract  for  the  price 
of  work  and  materials.  From  a  judgment 
for  defendant,  plaintiff  appeals.    Affirmed. 

F.  H.  Rudkiu,  H.  J.  Snively,  and  J.  T.  Ron- 
ald, for  api>ellant  Wbitson  &  Parker  and 
Reavis  &  Englehart,  for  respondent. 

DUNBAR,  J.  The  appellant  entered  Into 
a  written  contract  with  respondent  for  the 
construction  of  a  system  of  sewerage  in  the 
city  of  North  Yakima.  Contract  and  specifi- 
cations are  set  forth  in  the  pleadings.  The 
work  was  to  be  done  to  the  satisfaction  of 
and  under  the  direction  of  the  city  engineer, 
and  to  be  testified  by  his  certificate.  Under 
the  contract,  in  case  the  contractor,  at  any 
time  during  the  progress  of  the  work,  refused 
or  neglected  to  supply  a  suffici^icy  of  mate- 
rial, workmen,  or  implements  to  complete  the 
system  within  the  time,  the  city  reserved  the 
right  to  provide  the  same,  after  five  days'  no- 
tice in  writing  first  being  given  the  contractor, 
to  finish  'the  work,  and  the  expense  to  be  de- 
ducted from  the  amount  of  the  contract  price. 
The  contractor  was  to  provide,  at  his  own 
costs  and  charges,  all  manner  of  material,  la- 
bor, and  implements  of  every  description  for 
the  due  performance  of  the  contract.  It  was 
further  provided  that,  should  any  dispute 
arise  respecting  the  constniction  or  meaning 
of  the  drawings  or  specifications,  the  same 
should  be  decided  by  the  city  engineer  of  the 
party  of  the  first  part,  which  decision  should 
be  final  and  conclusive.  The  contract  was 
to  be  completed  according  to  the  specifica- 
tions on  or  before  the  1st  day  of  June,  1892. 
The  specifications  required  that  the  pipe 
should  be  of  the  best  quality  of  vitrified  iron- 
stone, salt-glazed;  that  it  should  have  a  true 
circular  bore,  should  be  straight,  and  free 
from  warps  or  other  imperfections;  also,  that 
the  material  used  around  the  pipe  for  not 
less  than  12  Inches  above  the  pipe  should  be 
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free  from  stone  or  other  hard,  coarse  sub- 
stance; that,  whore  the  excavation  was 
through  coal  or  gravel,  the  material  used 
around  the  pipe  should  be  screened  through 
a  sieve,  and  such  as  the  engineer  might  ap- 
prove of,  each  joint  to  be  well  and  thoroughly 
cemented  with  best  Portland  cement  one  part, 
.and  two  parts  clean,  sharp  sand.  They  pro- 
vide that  the  cement  should  be  put  in  the 
joints  by  the  hands,  and  not  by  trowels  or 
sticks;  tliat  great  care  should  be  taken  not 
to.  force  the  cement  through  the  joints  to  the 
inside  of  the  pipe.  The  specifications  were 
lengthy  and  definite.  During  the  fore  part 
of  the  month  of  June,  the  city  council  of  the 
city  of  North  Yakima  passed  an  ordinance 
provided  for  in  the  contract,  that  they  would 
take  charge  of  the  work,  and  did  take  charge 
vof  the  same,  and  finish  the  same;  whereup- 
on the  contractor  (the  appellant  herein) 
brought  an  action  against  the  city  for  dam- 
ages, alleging  the  making,  execution,  and  de- 
livery of  the  contract;  that,  under  the  con- 
tract, he  entered  upon  the  construction  of  the 
said  sewerage  system,  and  provided  neces- 
sary, suitable,  and  sufflclent  material  for  the 
•  construction  of  the  same,  and  was  proce<;d- 
ing  to  complete  the  same,  until  he  was  inter- 
fered with  and  stopped  by  the  respondent; 
that,  in  undertaking  to  carry  out  the  con- 
tract, he  incurred  a  large  expenditure,  to 
w.it,  the  sum  of  $30,372;  that  he  would  have 
fully  completed  said  system  in  accordance 
with  said  contract,  plans,  specifications,  and 
drawings  at  a  further  expenditure  of  not 
more  than  $4,000;  but  that  the  defendant, 
by  its  ofilcers  and  servants,  hindered,  delay- 
ed, and  prevented  the  complete  performance 
of  said  contract  by  sundry  wrongful  acts,  set- 
ting them  forth  specifically. 

Among  the  facts  which  were  necessary  to 
the  determination  of  the  questions  involved 
in  this  cause,  the  most  pertinent  ones  were 
that  the  defendant,  by  its  city  engineer  and 
others,  wrongfully  rejected  large  quantities 
of  the  pipe  furnished  by  the  plaintiff,  and  re- 
fused to  permit  the  plaintiff  to  lay  or  use 
the  same,  notwithstanding  all  such  pipe  fully 
complied  with  the  ccmtract  and  specifications; 
-that  the  defendant,  by  its  officers,  on  sundry 
occasions  capriciously  refused  to  allow  the 
use  by  the  plaintiff  of  suitable  materials,  and, 
after  causing  said  delay,  allowed  the  same 
materials  to  be  used,  and  approved  the  same, 
and  capriciously  Interfered  with  the  plain- 
tiff's labors  on  said  work;  that  on  or  about 
the  16th  day  of  June,  1892,  the  defendant,  by 
its  officers,  wrongfully  and  forcibly  prohibit- 
ed and  prevented  the  plaintiff  from  further 
working  on  said  contract;  tliat  plaintiff  has 
fully  performed  all  the  conditions  of  said  con- 
tract, except  in  so  far  as  he  has  been  pre- 
vented by  the  wrongful  acts  on  the  part  of 
the  defendant;  and  that,  by  such  reason,  he 
Is  damaged  in  the  sum  of  $10,000,  and  alleges 
damages  for  extra  work,  etc.,  which  swell 
the  amount  claimed  to  $29,918.33,  for  which 
sum  he  asks  judgment 


The  defendant,  by  Its  answer,  admits  the 
making  of  the  contract,  payment  mentioned 
by  the  plaintiff  in  his  complaint,  and  admits 
extra  work  done  by  the  plaintiff  to  the  amoimt 
of  $824,  and  admits  the  presentation  to  and 
the  disallowance  of  the  plaintiff's  claim  by 
the  city  council,  but  denies  each  and  every 
other  allegation  of  the  complaint;  and  for  an 
affirmative  defense,  and  by  way  of  counter- 
claim, alleges  that  plaintiff  failed  and  refused 
to  comply  with  the  terms  ol  the  contract  to 
complete  such  work  according  to  the  plans 
and  specifications  in  many  particulars,  among 
which  were  that  he  did  not  properly  cement 
the  joints  of  the  pipe,  that  they  were  laid 
in  a  defective  manner,  so  that  they  leaked, 
and  rendered  the  sewer  system  liable  to  gen- 
erate gas,  which  was  liable  to  cause  explo- 
sions, etc.,  by  which  the  defendant  claimed 
to  be  damaged  in  the  sum  of  $2,000;  alleges 
that  the  plaintiff  did  not  famish  the  quality 
of  pipe  provided  for  by  the  specifications; 
that  the  same  was  not  the  best  quality,  not 
properly  vitrified,  not  salt-glazed,  and  was 
not  of  true  circular  bore  and  free  from  warps, 
but  was  wholly  unfit  for  the  work,  and  that, 
by  reason  of  such  failure  on  the  part  of  the 
plaintiff,  defendant  was  damaged  in  the  sum 
of  $10,000;  alleges  that  the  plaintiff  failed 
and  refused  to  employ  skilled  mectianics  to 
lay  such  pipe,  to  the  damage  of  defendant 
in  the  sum  of  $500,  and,  among  other  fitil- 
ures  on  the  part  of  the  plaintiff  to  comply 
with  the  terms  of  the  contract  as  alleged, 
that,  during  all  the  time  that  plaintiff  was 
carrying  on  said  work,  he  was  fraudulently 
contriving  to  and  did  put  In  defective  pipe, 
which  had  been  rejected  by  the  city  engineer, 
which  was  unfit  for  said  work,  and  not  ac- 
cording to  the  plans  and  specifications,  and 
that  he  refused  to  supply  skilled  mechanics 
for  laying  said  pipe,  refused  to  lay  the  same 
according  to  the  plans  and  specifications,  and 
neglected  and  refused  to  construct  said  sys- 
tem in  accordance  with  the  contract,  plans, 
and  specifications;  alleges  that  a  large  num- 
ber of  defective  joints  of  pipe  were  laid  by 
the  plaintiff,  which  defendant  was  compelled 
to  and  did  excavate,  and  discover  such  defect- 
ive joints,  and  repair  the  same;  that,  at  the 
time  defendant  took  charge  of  said  work,  the 
plaintiff  was  unlawfully  and  wrongfully,  by 
violence  and  force,  using  pipes  for  said  sewer 
which  had  been  rejected  by  the  city  engineer, 
and  which  were  unfit  for  Qse  in  said  sewer, 
the  same  being  defective,  and  not  conforming 
to  the  contract,  plans,  and  specifications, 
which  was  well  known  to  the  -plaintiff.  On 
the  trial  of  the  cause,  the  jury  rendered  a 
verdict  for  the  defendant.  Judgment  was 
rendered  upon  the  verdict,  and  from  said 
judgment  an  appeal  is  taken  to  this  court. 

We  have  with  great  care  and  much  labor 
examined  the  record  in  this  case,  which  com- 
prises nearly  1,000  pages  of  testimony.  The 
case  was  tried  with  great  ability,  both  by 
counsel  for  the  appellant  and  the  respondent, 
and  many  days  were  consumed  by  the  court 
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'in  the  trial.  Many  errors  are  alleged  and 
stoutly  contended  for  by  the  appellant,  bat 
there  are  a  few  plain  propositions,  which  are 
suggested  by  the  respondent,  which  we  think 
are  decisive  of  this  case. 

In  the  first  place,  the  payment  to  the  con- 
tractor was  made  conditional  upon  a  certifl- 
Tate  by  th&  city  engineer.  This  certificate 
■vas  never  obtalnea,  and.  In  order  to  escape 
the  responsibility  from  this  portion  of  the 
contract,  the  burden  Is  upon  the  appellant  to 
show  that  it  was  withheld  through  the  fraud 
or  caprlclousness  of  the  engineer.  In  the 
case  of  Craig  v.  Geddis,  4  Wash.  390,  30  Pac. 
306,  this  court,  In  passing  upon  this  qnestlon, 
said:  "What  is  the  proper  rule  as  to  the 
necessity  and  force  of  the  architect's  certifi- 
cate under  contracts  of  this  kind?  That  the 
provision  of  the  contract  requiring  such  cer- 
tificate should  be  given  force  Is  too  clear  for 
argument,  and  is  not  denied,  as  we  under^ 
stand  it,  by  the  respondents.  If,  however, 
the  law  of  such  cases  Justifies  the  instruction 
given  by  the  court  to  this  case  [the  court  in- 
structed the  jury  that  if  they  found  that  the 
contract  had  been  substantially  complied  with 
by  the  respondents,  and  that  a  certificate  of 
due  performance  had  been  demanded,  these 
facts  of  themselves  would  authorize  them  to 
find  that  the  architect  had  wrongfully  with- 
held the  certificate,  and  that,  under  such  cir- 
cumstances, recovery  could  be  bad  without 
It],  we  are  unable  to  see  that  any  substantial 
benefit  to  either  party  can  be  derived  from 
requiring  such  certificate.  Without  such  pro- 
vision, the  respondents,  to  have  recovered  up- 
on the  contract,  would  have  been  required  to 
show  a  substantial  compliance  therewith  on 
their  part,  or  some  acts  on  the  part  of  the 
appellant  excusing  them  from  such  perform- 
ance; and  as,  under  the  instruction  of  the 
coiut,  as  above  stated,  that  vras  all  they  were 
required  to  show,  with  such  provision  to  the 
contract,  it  follows  that  said  Instruction  de- 
prived appellant  of  any  and  all  benefit  from 
such  provision."  And  so  in  this  case.  If  the 
appellant  could  recover  upon  showing  a  sub- 
stantial compliance  with  his  contract,  in  the 
absence  of  the  certificate  required  by  the  con- 
tract, the  eff'ect  would  be  to  annul  and  render 
useless  to  the  respondent  that  portion  of  the 
contract  which  required  the  certificate  of  the 
engineer.- 

Wc  do  not  think  that  the  testimony  in  this 
case  will  warrant  the  conclusion  that  the  re- 
fusal of  the  engineer  to  furnish  the  certifi- 
cate rP(iulro<l  was  prompted  by  fraud,  mal- 
ice, or  capriciousness.  The  testimony  shows 
tliat  during  the  entire  work  there  were  many 
disputes  between  the  engineer  and  the  con- 
tractor on  questions  of  Judgment,  and  as, 
under  tlje  agreement,  the  work  was  to  be 
done  according  to  the  judgment  of  the  en- 
gineer, tliere  was  nothing  for  the  contractor 
to  do  but  to  submit  his  Judgment  to  that  of 
the  engineer.  This  submission  of  his  Judg- 
ment was  one  of  the  things  that  he  con- 
tracted to  do,  and  it  was  probably  aa  impor- 


tant a  thing  in  the  minda  of  the  city  council 
as  any  other  thing  embraced  in  the  contract. 
In  Hanley  v.  Walker  (Mich.)  45  N.  W.  57,  it 
was  held  that  where  a  contract  by  plaintiffs 
for  plastering  provides  that,  before  payment 
can  be  demanded,  plalntifTs  must  obtain  the 
certificate  of  approval  of  specified  archltecta 
their  failure  to  obtain  such  certificate  Is  a 
defense  to  an  action  on  the  contract,  in  the 
absence  of  fraud  or  collusion  on  the  part  of 
the  architects  and  defendant;  and  it  was 
also  held  that  defendant's  taking  possession 
of  the  premises  after  plaintiffs  quit  woi^ 
was  not  a  waiver  of  the  condition  requiring 
plaintiffs  to  obtain  the  architect's  certificate 
before  they  were  entitled  to  payment  The 
city  liad  a  right  to  demand  a  strict  compli- 
ance with  the  specifications.  The  plaintiff 
agreed  to  do  the  work  strictly  in  accordance 
with  the  plans  and  specifications  for  the  sum 
accepted.  The  testimony  in  this  case  plato- 
ly  shows  that  the  contractor  insisted  fre- 
quently upon  supplying  material  different 
from  that  which  was  contracted  for,  and  up- 
on doing  the  work  in  a  manner  different 
from  that  which  was  specified  in  the  con- 
tract. It  Is  not  sufilclent  for  him  to  say  that 
the  material  substituted  is  as  good  as  that 
which  was  specified.  The  question  of  qual- 
ity was  determined  by  the  contract  It  must 
be  presumed  that  all  these  questions  had 
been  in  the  minds  of  the  contracting  parties, 
had  been  discussed  by  them,  and  that  tlie 
kind  of  material  which  they  concluded  was 
best  for  the  purpose  was  the  kind  whicb 
was  specified.  They  had  a  right  to  have  all 
such  questions  as  that  settled  and  deter- 
mined before  the  contract  was  entered  tote, 
'^hey  were  settled  and  determined  by  the 
contract  and  the  contractor  has  no  right  now 
to  have  the  qnestlon  of  the  relative  worth  of 
material  litigated.  It  was  for  the  very  par. 
pose  of  preventing  litigation  on  this  ques- 
tion, and  of  preventing  the  subjection  of 
their  Judgment  to  the  Judgment  of  a  Jury, 
that  these  specifications  w<»re  made;  and  in 
this  case,  outside  of  any  certificate  of  the 
engineer,  the  city  would  have  the  right  to  the 
kind  of  material  for  which  they  contracted, 
and  to  have  the  material  placed  in  the  sewer 
in  the  manner  in  which  they  contracted. 
But  here  they  have  a  special  right  to  have  the 
question  of  the  kind  of  materials,  and  tho 
manner  in  which  the  material  is  used,  sul>- 
mitted  to  the  Judgment  of  the  agent  whom 
they  appointed  for  that  purpose;  and,  if  the 
contention  of  appellant  is  to  prevail,  the  re- 
sult would  be  that  instead  of  these  matters 
being  submitted  to  the  opinion  of  their 
agent  they  are  to  be  submitted  to  the  opto- 
ion  of  the  Jury,— the  very  thing  which  they 
sought  to  obviate  by  their  contract 

But  there  is  another  proposition  which  pre- 
cludes the  appellant  from  recovering  In  this 
case  at  ail.  It  was  determined  In  Denoott 
v.  Jones,  2  Wall.  1,  that  where  a  contractor 
has  been  guilty  of  fraud,  he  cannot  recover 
in  any  form  of  action.    Xbe  evidence  in  UUs 
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case  Is  oTerwhelming  tbat  the  contract  was 
not  substantially  complied  with.  The  speci- 
fications i-equired  that  the  pipe  should  be  of 
the  best  quality  of  vitrified  ironstone,  salt- 
glazed  pipe;  that  It  should  have  a  true  circu- 
lar bore,  and  should  be  straight  and  free 
from  waips  and  other  imperfections.  The 
process  of  vitrification  and  the  results  flow- 
ing from  It  were  described  with  a  great  deal 
of  technical  learning,  both  by  witnesses  and 
counsel,  in  the  trial  of  the  cause;  and  it 
seemed  to  be  conceded  that  the  vitrification 
of  the  pipe  was  necessary,  outside  of  the  fact 
that  such  quality  of  pipe  was  called  for  by 
the  contract  That  this  pipe  was  not  thor- 
oughly vitrified  Is  plainly  evident  from  the 
testimony,  not  only  of  the  engineer,  but 
many  witnesses  who  show  themselves  com- 
petent experts.  It  Is  true  that  there  was 
some  couflict  of  testimony  on  this  subject; 
but  we  think  that  the  great  weight  of  testi- 
mony, both  as  to  number  and  experience, 
was  to  the  effect  that  the  pipe  was  not  thor- 
oughly vitrified,  or,  at  least,  that  a  great  deal 
of  it  was  not;  and  the  Jury  were  perfectly 
Justified  in  coming  to  the  conclusion,  which 
they  no  doubt  did,  that  the  pipe  did  not  meet 
the  requirements  of  the  contract  in  this  par- 
ticular. The  contract  also  provided  that  the 
gravel  placed  upon  the  pipe  for  a  foot  above 
the  same  should  be  screened;  also,  that, 
where  the  screen  was  used,  it  should  be  one 
part  of  cement  and  two  of  sand.  It  plainly 
appears  from  the  testimony,  and  overwhelm- 
ingly appears,  that  these  provisions  of  the 
contract  were  disregarded,  and  that  the  con- 
tractor Instructed  his  men  to  use  five  or  six 
shovels  of  sand  to  one  of  cement;  that  he 
refused  to  screen  the  gravel  that  was  thrown 
upon  the  pipe;  and  that  In  many  instances 
be  himself  hurled  down  large  stones,  as 
large  as  a  man's  head,  upon  the  pipes,  in- 
juring them,  and  sometimes  cracking  them; 
that,  when  he  was  expostulated  with  by  the 
engineer  or  by  the  inspector,  he  would  curse 
and  damn  them;  that  when  the  engineer 
called  bis  attention  on  one  occasion  to  the 
fact  that  he  should  screen  the  gravel,  and 
that  the  contract  provided  for  it,  his  an- 
swer was:  "To  hell  with  the  contract.  I 
will  do  this  work  as  I  please.  Damn  you." 
In  fact,  the  record  Is  full  of  these  and  many 
more  profane  and  vulgar  expressions  on  the 
part  of  this  contractor  when  his  attention 
was  called  to  the  violation  of  the  contract  in 
any  particular.  Many  of  the  witnesses  tes- 
tified to  these  expressions,— witnesses  who 
were  seemingly  disinterested,  some  of  whom 
were  working  for  the  contractor,  and  some  of 
whom  were  working  for  the  city;  so  that 
the  conclusion  cannot  be  escaped  from  the 
whole  testimony  In  this  case  that  the  con- 
tractor not  only  failed  to  substantially  com- 
ply with  the  contract,  but  that  he  deliber- 
ately planned  to  escape  the  responsibilities 
of  the  contract,  by  furnishing  inferior  mate- 
rials and  inferior  workmen  to  place  the  ma- 
terials in  the  ground. 


It  Is  claimed  on  the  part  of  the  appellant 
tbat  the  ciliy  Is  estopped  from  raising  these 
questions  for  the  reason  tliat  their  engineer 
accepted  a  portion  of  this  contract,  and  al- 
lowed the  contractor  to  proceed  In  the  man- 
ner In  which  it  is  alleged  that  be  did.  It, 
doubtless,  would  have  been  better  if  the 
work  bad  been  stopped  before  it  was;  but 
the  engineer  was  evidently  attempting  to  get 
along  with  the  contractor  as  well  as  he 
could,  yielding  in  many  instances  to  pre- 
vent trouble.  This  yielding  disposition  on  ' 
the  part  of  the  engineer.  It  seems  to  us,  from 
the  testimony,  encouraged  the  contractor  to 
still  further  disregard  the  rights  of  the  city, 
nntil  he  became  so  absolutely  disregaxdful 
of  the  speciflcations  tbat  the  engineer  could 
no  longer  submit  to  ills  actions.  Besides,  it 
appears  that  much  of  this  illegal  work  and 
illegal  material  was  placed  In  the  system 
clandestinely.  The  testimony  shows  that 
during  the  month  of  January  the  pipe  was 
tolerably  good;  that  in  February  It  was  not 
quite  so  good;  that  in  March  it  was  still  a 
little  worse;  tbat  in  April  it  was  getting 
still  worse;  and  tliat  in  May  it  was  siiil 
wtwse.  This  was  the  testimony  of  Mr.  Stew- 
art, who  was  the  foreman  of  the  contractor 
during  this  work;  and  the  foreman  testifies 
that  the  rejections  by  the  engineer  were  in- 
creasing all  the  time  during  these  months. 
He  also  states  that  Mr.  Schmidt,  the  con- 
tractor, told  him  to  "work  in"  these  rejected 
pipes  whenever  he  could,  and  that,  in  obedi- 
ence to  said  -command,  he  did  work  them  in. 
He  testified  that  it  was  a  pretty  bard  mat- 
ter frequently  to  run  them  in,  because  the 
Inspectors  were  watching  them  so  closely. 
The  following  excerpt  from  his  testimony 
will  show  somewhat  the  condition  of  things. 
In  speaking  of  the  rejected  pipe,  the  answer 
was:  "A.  Well,  there  was  some  of  them  put 
down  on  this  side  by  Captain  Thomas.  Q. 
How  much  would  you  think?  A.  Oh,  I 
didn't  count  them.  It  was  a  pretty  hard 
matter  to  run  them,  because  they  were 
watching  us  pretty  close.  McCafterty  was 
sitting  right  there  over  the  pipe,  and  I  bad 
not  much  chance.  Q.  Then,  as  you  got 
along,  you  run  them  occasionally?  A.  Yes, 
sir.  Q.  How  many  pipe  do  you  think  you 
did  tbat  way?  A.  Oh,  some  days  I  would 
run  in  one  or  two.  Of  course,  I  was  work- 
ing for  Schmidt's  interests,  and  I  run  them 
whenever  I  could.  Q.  These  were  bis  or- 
ders, I  believe  you  said?  A.  Yes,  sir." 
These  rejected  pipe  were  marked  "Rejected" 
by  the  engineer  with  red  chalk;  so  that 
there  was  no  question  about  the  workmen 
knowing  what  pipe  were  rejected,  and  what 
were  not  The  witness,  continuing,  says: 
"We  went  on  until  the  pipe  got  to  coming  so 
bad  that  they  could  not  use  them  any  more. 
They  were  sending  such  pipe  to  put  in  here 
that  It  was  no  use  to  try  to  put  them  in  any 
more.  Q.  Now,  did  you  have  any  conversa- 
tion with  Mr.  Schmidt  about  the  quality  of 
the  pipe  that  was  coming?    A.  I  asked  blm 
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once  Wbat  was  the  reason  that  be  did  not 
stop  It,  and  try  to  get  some  good  pipe;  that 
there  was  no  use  In  trying  to  get  In  some 
"that  we  had  there  then.  Q.  What  did  he 
say?  A.  He  told  me  to  keep  still,  and  not 
say  anj-thing  about  it"  The  same  witness 
testified  that  the  cementing  was  not  done 
accoi-ding  to  specifications,  and  that  Schmidt 
directed  (be  men,  in  mixing  the  sand  and  ce- 
ment, to  put  in  all  the  sand  that  they  could 
get,  and,  in  answer  to  the  question,  "How 
■  much  sand  was  put  in?"  the  witness  says: 
"Oh,  It  run  from  2  to  3  and  4  or  5  shovel- 
fuls to  one  of  cement;  Just  according  to  how 
the  Inspectors  were  watching."  Another 
witness  testified  that  he  saw  Schmidt  taking 
pipe  that  was  rejected  from  one  part  of  the 
work,  rubbing  off  the  rejected  mark,  and 
hauling  it  to  another  part  of  the  work,  to  be 
used  In  the  sewer.  Another  witness  (who 
was  an  Inspector)  testified  that  be  would 
have  to  have  a  dozen  pair  of  eyes  to  keep 
the  workmen  from  using  rejected  pipe,  or 
from  using  too  much  sand,  or  from  improper- 
ly using  the  cement  on  the  joints.  In  fact, 
without  further  particularizing,  there  were 
HO  many  imimpeacbed  witnesses  who  testi- 
fied to  the  manner  in  which  this  work  was 
done,  and  the  manner  In  which  the  con- 
tractor treated  the  Inspectors,  frequently 
threatening  to  throw  them  out  of  the  ditches 
or  to  break  their  necks  if  they  interfered 
with  his  work,  and  in  some  Instances  in- 
timidating them  to  such  an  extent  that  they 
would  not  continue  work,  that  the  jury  were 
justified  In  concluding,  and  no  doubt  did 
conclude,  that  the  contractor  (the  appellant 
here)  bad  been  guilty  of  gross  fraud  In  the 
attempted  performance  of  bis  contract,  and 
that  the  city  was  justified  under  the  contract 
in  removing  him  from  the  work,  and  that 
much  of  the  damage  which  was  done  was 
not  ascertainable  until  after  his  removal, 
when  it  was  found  that  It  would  become 
necessary  to  remove  the  rejected  pipe  which 
he  had  clandestinely  inserted,  and  to  do 
over  a  portion  of  the  work  which  be  had 
done.  The  engineer,  in  answer  to  the  ques- 
tion why  he  did  not  furnish  the  certificate, 
said:  "Well,  because  sometimes  it  was  im- 
possible to  tell  whether  the  cementing  of 
the  joints  had  been  done  properly.  It  was 
impossible  to  tell  whether  it  was  standard 
weight  of  pipe,  or  whether  the  work  was 
well  done  or  not  I  had  no  way  of  ascer- 
taining until  the  work  had  been  completed, 
and  I  had  tested  it  I  was  not  satisfied 
with  it  I  was  afraid  that  it  was  defective 
along  the  line."  And  Investigations  after- 
wards showed  that  the  fears  of  the  engineer 
were  justified. 

We  think — First,  that  there  was  no  sub- 
stantial compliance  with  the  contract  upon 
which  the  certificate  of  the  engineer  could 
be  rightfully  demanded;  and,  second,  that 
the  testimony  shows  that  the  contractor  had 
been  guilty  of  such  fraud  as  would  prevent 
bim  from  suing  on  the  contract  at  all.    We 


have  examined  the  Instructions  given  by  the 
court,  and  the  exceptions  taken  to  the  same, 
and  the  instructions  which  were  asked  for 
by  the  appellant  and  refused  by  the  court. 
We  think  the  Instructions  were  as  favorable 
to  the  appellant  as  they  should  have  been, 
and  that  bis  failure  to  recover  before  the 
jury  was  on  account  of  the  overwhelming 
j  weight  of  testimony  against  blm  on  the 
facts  Involved  In  the  case.  The  Judgment 
will  therefore  be  affirmed. 

HOTT,  O.  J.,  and  SCOTT,  ANDERS,  and 
GORDON,  JJ.,  concur. 


(12  Wash.  Ut)' 

KOHNB  et  aL  ▼.  WHITE. 

(Supreme  Conrt  of  Washington.    Jane  29, 1805.) 

Actios  aoaikrt  Landlorr — Breach  of  Covesast 
TO  Repair — Measure  of  Damages — Etidenob. 

1.  A  judgment  will  not  be  disturbed  becaoise 
improper  testimony  as  to  tbe  measure  of  dam- 
ages was  admitted.  If  there  was  no  objection  to 
such  testimony. 

2.  In  an  action  by  the  lessee  of  a  lodging 
house  for  breach  of  a  covenant  to  repair,  it  is 
error  to  admit  evidence  showing  that  furniture, 
worth,  when  placed  in  the  building,  §2.000,  w.ns. 
when  taken  out,  worth  only  $200,  without  an.r 
regard  to  the  natural  wear  and  tear,  and  to  ad- 
mit in  addition,  evidence  of  the  loss  of  the 
rental  value  of  rooms  in  the  house  as  furnished 
rooms. 

3.  In  snch  a  case  it  Is  error  to  admit  evi- 
dence of  the  gross  value  of  the  rooms  furniahe<l 
by  him,  without  showing  the  valne  of  the  use 
ot  the  furniture,  and  the  cost  of  management. 

4.  The  admission  of  improper  testimony  on 
the  question  of  damages  is  not  cured  by  proper 
instrnctions  on  the  measure  of  damages. 

5.  An  instruction  that  the  measure  of  dam- 
ages was  all  the  damage  which  plaintiff  sus- 
tained to  her  furniture  by  reason  of  defendant's 
failure  to  repair,  and  the  difference  between 
the  rental  value  of  the  building  as  it  actuall.v 
was  and  what  it  would  have  been  if  defondant 
had  repaired  as  the  lease  required,  is  correct. 

Appeal  from  snperior  court.  King  county; 
T.  J.  Humes,  Judge. 

Action  by  Annie  Kobne  and  Charles  Kohne, 
her  husband,  against  Jane  White,  for  dam- 
ages for  breach  of  covenant  in  a  lease.  From 
a  Judgment  for  plaintiffs,  defendant  appeals. 
Reversed. 

Fred  H.  Peterson,  for  appellant  Flsbback 
St  Ferry,  for  respondents. 

DUNBAR,  J.  Respondents  brought  an  ac- 
tion against  appellant  to  recover  damages  for 
a  breach  of  covenant  In  a  written  lease  for 
tbe  sum  of  $5,000.  The  lease  provided  that 
tbe  party  of  tbe  first  part  (tbe  appellant  here) 
should  make  substantial  repaira,  and  all  re- 
pairs to  be  made  by  reason  of  tbe  neglect 
and  tbe  ordinary  use  of  said  building  should 
be  made  at  the  expense  of  the  said  second 
party,  respondent  Annie  Kohne.  Tbe  com- 
plainant alleges  that  the  plaintiff  took  posses- 
sion of  said  premises  under  said  lease  on  the 
1st  day  of  September,  1889,  and  contioned  in 
possession  until  the  1st  day  of  January,  1891 : 
that  tbe  plaintiff  kept  and  performed  all  the 


Digitized  by 


Google 


TVashJI 


KOHNE  0.  WHITE. 


791 


oondttiOBa  of  said  leue  on  ker  part,  bat  on 
the  Ist  day  of  January.  1890,  It  became  and 
wa«  necessary  to  make  gubstantlal  repairs  on 
said  premises;  that  the  roof  leaked  badly; 
that  the  plumbing  and  sewerage  were  de- 
fective, and  flooded  the  house  with  sewerage; 
that  the  defendant  was  notified  to  make  said 
repairs,  but  neglected  and  refused  so  to  do, 
and  that  plaintiff  \ras  deprived  of  the  use 
of  the  premises  leased  by  her,  by  reason  of 
the  failure  to  keep  the  covenants  of  said 
lease;  that,  in  various  ways  stated  in  the 
complaint,  she  was  damaged  In  the  sum  of 
$5,000.  A  general  demurrer  was  Interposed 
to  the  complaint,  and  overruled  by  the  court 
Answer  was  filed,  denying  the  material  al- 
legations of  the  complaint,  except  the  mak- 
ing of  the  lease,  which  was  admitted,  and  al- 
leged as  a  counterclaim  a  balance  of  $135  aa 
rent  remaining  due  and  payable  from  the 
plaintiff  to  the  defendant;  alleged  that  all 
repairs  had  been  made,  as  required  by  said 
leas^,  and  that  the  lease  was  rendered  un- 
tenable by  the  acts  of  third  parties,  without 
the  fault  of  the  defendant,  and  alao  that  the 
repairs  required  to  be  made  rose  out  of  the 
negligent  use  of  said  bnllding  by  the  plain- 
tiffs. A  trial  was  had.  which  resulted  in  a 
verdict  for  the  plaintiffs  in  the  sum  of  $2,- 
740.  Upon  a  motion  for  a  new  trial  the  court 
reduced  the  verdict  to  $2,250.  This  amonnt 
was  accepted  by  the  plaintiffs,  aijd  the  Judg- 
ment rendered  for  that  amount  was  appealed 
from  by  the  defendant 

In  passing,  we  will  simply  say  that  we 
think  the  complaint  was  sufficient,  and  the 
demurrer  thereto  was  properly  overmled. 
The  main  contention  in  this  case  Is  the  meas- 
ure of  damages.  Testimony  was  allowed, 
over  the  objection  of  the  appellant  to  go  to 
the  ]nry,  of  the  amount  (1)  for  rent  paid,  viz. 
$735;  (2)  for  ail  depreciation  in  the  value  of 
furniture;  and  (3)  for  all  loss  of  rent  from 
rooms,  upon  a  basis  of  the  rental  value  of 
famished  rooms.  It  was  the  contention  of 
the  respondents  that  the  proper  measure  of 
damages  would  embrace  all  these  different 
items,  while,  on  the  other  band,  the  appellant 
contended  that  the  measure  of  damages  was 
the  difference  in  the  rental  value  of  the  prem- 
ises as  fixed  in  said  lease  and  as  the  premises 
actually  were,  by  reason  of  nonrepair.  We 
think  the  true  measure  of  damages  lies  be- 
tween these  two  propositlona.  It  cannot  be 
•aid  that  the  stipulated  price  in  the  lease 
absolutely  indicates  the  rental  value  of  the 
building.  The  respondent  may  have  leased 
this  building  for  a  less  sum  than  it  was 
actually  worth  In  the  market  or  she  may 
have  paid  more  than  it  was  worth.  In  the 
latter  instance  the  lessor  would  be  entitled  to 
the  benefit  of  her  bargain,  and  in  the  first 
instance  tlie  lessee  would  be  as  plainly  en- 
titled to  the  benefit  of  her  bargain.  It  may 
be  aome  indication  of  the  market  value  of 
the  lease,  but  it  cannot  go  any  further  than 
that  On  the  other  hand,  it  will  not  do  to 
Allow  the  lessee  the  full  value  of  the  lease. 


and  then  also  allow  her  to  retain  the  ooii> 
tract  price,  fdr  this  would  be,  in  effect,  allow- 
ing her  the  benefit  of  the  lease  for  nothing, 
—placing  her  In  a  better  position  than  her 
contract  placed  her,— and  this  was  the  practi- 
cal effect  of  the  testimony  that  went  before 
the  Jury  In  this  case.  If  the  damage  by  rea- 
son of  the  loss  of  the  rental  value  of  the 
house  is  $1,000  and  the  amount  agreed  to 
be  paid  for  the  use  of  the  house  is  $500,  It 
is  plain  that  the  actual  damage  to  the  lessee 
is  $500,  and  not  $1,000,  because  the  $500 
would  have  to  be  expended,  under  the  con- 
tract, by  the  lessee,  if  she  had  obtained  the 
full  benefit  of  the  lease  for  which  she  con- 
tracted. But,  as  this  testimony  was  intro- 
duced without  any  objection  being  interx>osed 
thereto  by  the  appellant  we  should  not  be 
warranted  in  reversing  the  cause  for  this 
error. 

Testimony  was.  however,  allowed  to  go  to 
the  Jury  in  this  cose,  over  the  objections  of 
the  api)ellant,  aa  to  the  value  of  the  amount 
of  the  furniture  placed  in  the  buildings  by 
the  lessee,  which  was  proven  to  be  $2,000,  and 
as  to  the  damage  done  to  said  furniture,  by 
showing  that  at  the  time  of  the  vacation  of 
the  house  the  furniture  was  worth  only  $200, 
the  conclusion  naturally  attaching  In  the 
minds  of  the  jury  that  the  damage  to  the 
furniture  was  $1,800.  The  elements  of  natur- 
al wear  and  tear  to  the  furniture  were  left 
out  of  this  prooif.  But  the  greatest  wron^- 
that  was  done  in  this  case  was  by  the  ad- 
mission of  testimony,  in  addition  to  the  proof 
of  loss  ot  furniture,  showing  the  loss  of  the 
rental  value  of  the  rooms  in  the  house  as 
furnished  rooms,  thereby  again  admitting  a 
double  measure  of  damages;  for  while  It  i£ 
competent  under  the  authority  of  Myers  v. 
Burns,  35  N.  Y.  269,  and  Hexter  v.  Knox. 
63  N.  Y.  561  (both  leading  cases  on  the  sub- 
ject of  damages),  to  recover  damages  for  the 
rental  value  of  furnished  rooms,  to  the  ex- 
tent that  the  plaintiffs  were  entitled  to  fur- 
nish them  for  the  carrying  on  of  the  business 
which  could  legitimately,  under  the  lease,  be 
carried  on  In  the  building,  they  certainly 
could  not  be  entitled  to  recover  the  full  dam- 
age of  the  loss  of  the  value  of  the  furniture 
as  new  furniture,  and  at  the  same  time  make 
the  use  of  the  furniture  one  of  the  elements 
of  damage  In  the  estimate  of  the  value  of 
the  furnished  rooms.  The  testimony  shows 
that  the  value  of  these  rooms,  viz.  20 
rooms,  at  $12  a  month,  was  the  gross  value 
of  the  rooms  furnished,  without  deducting 
anything  for  the  use  of  the  furniture,  which 
very  reasonably.  In  the  minds  of  the  jury, 
had  been  estimated  in  the  other  charge  of 
damages,  ond  without  in  any  way  taking  Into 
account  the  expenses  necessarily  incident  to 
running  the  business  of  a  lodging  house. 
Lodging  houses  do  not  run  themselves.  They 
require  a  proprietor  and  assistants  to  take 
care  of  them,  and  many  other  incidents  o( 
expense  naturally  attach.  This  testimony 
which  went  to  the  jury  should  have  b^ea  con- 
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fined  to  the  net  Talue  of  the  furnished  rooms, 
and,  as  no  testimony  \r&s  offered  showing 
(he  net  rental  value  of  the  furnished  rooms, 
there  was  consequently  no  testimony  offered 
which  would  support  the  proper  Item  of  dam- 
ages, viz.  damages  for  the  loss  of  the  rent 
of  the  furnished  rooms,  and  the  Jury,  In  all 
probability,  based  their  verdict  on  the  proof 
offered  concerning  the  gross  rental  value  of 
the  furnished  rooms;  and,  while  the  court 
reduced  the  verdict  of  the  jury,  there  Is  noth- 
ing In  the  record  to  Indicate  that  the  deduc- 
tion was  made  for  the  purpose  of  relieving 
appellant  from  the  wrong  which  was  worked 
by  the  wrongful  admission  of  this  testimony. 
It  Is  a  difficult  matter  to  lay  down  a  specific 
rule  for  the  measure  of  damages,  but  we 
think  that  the  rule  laid  down  by  the  court 
In  this  case  is  substantially  unobjectionable; 
for,  while  this  objectionable  testimony  was 
admitted,  it  was  eliminated  from  the  case, 
so  far  as  It  could  be,  by  the  instructions  of 
the  court.  But  having  been  admitted,  and 
having  gone  to  the  Jury,  it  must  be  presum- 
ed that  the  Jury  were  prejudiced  by  the  ad- 
mission of  such  testimony,  notwithstanding  a 
proper  Instruction  by  the  court  as  to  the 
measure  of  damages. 

A  great  many  objections  to  the  Instructions 
are  raised  by  the  appellant,  but  we  think 
they  are  unwarranted.  The  main  Instruction 
was  as  follows:  "The  general  rule  is  that 
a  party  injured  by  a  breach  of  a  contract  is 
entitled  to  recover  all  such  damages  as  mlgnt 
be  reasonably  and  naturally  expected  to  flow 
from  the  breach.  And  such  measure  of  dam- 
ages In  this  case,  If  you  find  for  the  plaintiff, 
Is  such  sum  as  will  fully  compensate  her  for 
all  damages  which  you  find  that  she  sustain- 
ed to  her  furniture  by  reason  of  the  defend- 
ant's failure  to  repair,  and  the  difference  be- 
tween the  rental  value  of  the  building  as  It 
actually  was,  and  what  it  would  have  been 
worth  if  the  defendant  had  fully  compiled 
with  the  conditions  of  this  lease  on  her  part, 
and  made  the  repairs  as  contemplated  by 
the  lease."  The  further  charge  was  made 
that  If  the  jury  found  that  the  defendant, 
after  notice,  failed  to  make  substantial  re- 
pairs, and  plaintiff  sustained  actual*  and  un- 
avoidal)Ie  damages,  they  would  ascertain 
what  the  same  were,  and  the  difference  be- 
tween what  they  found  due  for  rent  and  the 
amount  of  damages  they  might  find  would 
l)e  their  verdict.  The  court  made  the  quail- 
Jif-atlons  in  the  further  charge  that  the  plain- 
tiff. In  order  to  recover  for  any  loss  under  the 
lease,  must  show  that  such  loss  was  unavoid- 
able on  her  part,  and  that  she  exercised  due 
diligence  to  make  the  loss  as  small  as  pos- 
sible. Exceptions  were  taken  by  appellant 
to  most  of  these  charges,  and  other  Instruc- 
tions were  asked  and  refused  by  the  court, 
n'f  iisal  of  which  Is  alleged  as  error  here.  But 
we  think  that  the  law  was  property  given  by 
the  court,  and  that  the  Instructions  asked  for 
by  ap])ellant  had  either  been  given  In  sub- 
stance by  the  court,  or  were    Immaterial, 


under  the  undisputed  facta  In  this  case.  It 
will  be  noticed  that  under  the  conditions  of 
the  lease  the  appellant  especially  contracted 
to  make  substantial  repairs,  and  there  can 
be  no  question,  under  the  testimony,  but  that 
substantial  repairs  were  necessary,  and  that 
the  appellant  was  notified  time  and  time 
again  of  the  necessity  of  these  repairs,  and 
demands  were  made  upon  her  to  make  them. 
The  testimony  la  convincing,  to  our  minds, 
that  great  damage  was  suffered  by  the  re- 
spondents In  this  case  through  the  bi  each  of 
the  covenant  on  the  part  of  the  appellant, 
and,  inasmuch  as  the  case  has  three  dme« 
been  tried  by  a  jury,  we  are  exceedingly  loth 
to  reverse  It  But  the  testimony  admitted,  in 
the  particulars  which  we  have  mentioned 
above.  It  seems  to  us,  Is  so  plainly  prejudicial 
to  the  rights  of  the  appellant  that  we  are 
compelled,  for  that  reason,  to  order  a  reversal 
of  the  cause.  The  judgment  will  therefore 
be  reversed,  and  a  new  trial  granted. 

HOTT,  0.  J.,  and  ANDERS,  SCOTT,  and 
GORDON,  JJ.,  concur. 


(107  CaL  S24) 
CITY  OP  SAN  BERNARDINO  v.  SOUTH- 
ERN  PAa    CO.  (No.    19,576.) 
(Supreme  Court  of  California.    June  27,  1S95.) 

lilOENSE   OF  CaRKIRR— INTBRSTATS   COMMERCE. 

A  city  situated  on  a  branch  line,  and  not 
the  main  line,  of  a  foreign  railway  corporatioD 
engaged  in  business  involvinf;  interstate  com- 
merce, cannot  impose  on  the  company  a  license 
tax  on  the  priTile);e  of  engaging  in  the  business 
of  a  common  carrier  within  Ita  limits. 

Department  1.  Appeal  from  superior  court, 
San  Bernardino  coimty;  George  E.  Otia, 
Judge. 

Action  by  the  City  of  San  Bernardino 
against  the  Southern  Pacific  Company,  a  c<w>- 
poratlon.  There  was  a  judgment  for  defend* 
ant,  and  plaintiff  appeals.    Affirmed. 

Rolfe  &  Rolfe  and  H.  C.  Rolfe,  for  appel- 
lant Bicknell  &  Trask  (Wm.  P.  Herrln,  of 
counsel),  for  respondent 

GAROUTTE,  J.  This  is  an  action  by  the 
city  of  San  Bernardino,  a  municipal  corpora- 
tion of  the  fifth  class,  to  recovM  of  the  South- 
em  Pacific  Company,  a  corporation  organized 
under  the  laws  of  the  state  of  Kentucky, 
the  sum  of  .^100  as  license  tax  for  carrying 
on  the  business  of  common  carrier,  under 
the  provisions  of  a  city  ordinance  imposing 
a  license  tax  of  $5  a  month  on  any  person  or 
company  carrying  on  such  business  In  said 
city.  The  answer  alleges  that  the  defend- 
ant is  engaged  in  interstate  commerce  in 
operating  a  railroad  for  the  carriage  of  freight 
and  passengers  and  United  States  mail  from 
New  Orleans,  In  the  state  of  Louisiana, 
through  the  state  of  California,  to  Portland, 
in  Oregon,  and  as  part  of  said  system  oper- 
ates a  line  of  railroad  to  said  city  of  San 
Bernardino,  and  that  the  sum  aonght  to  be 
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recoTered  from  defendant  Is  a  license  tax  for 
the  privilege  of  engaging  In  Interstate  com- 
merce, and  Its  assessment  and  attempted  en- 
forcement and  collection  Is  a  violation  of  ar- 
ticle 1,  §  8,  pts.  3  and  7  of  the  constitution 
of  the  United  States.  The  case  was  tried  on 
an  agreed  statement  of  facts,  and  judgment 
went  for  defendant  In  the  court  below,  and 
plaintiff  appeals. 

In  the  agreed  statement  of  facts  we  find 
the  following:  "That  the  defendant  Is  now, 
and  at  all  the  times  stated  in  plaintiff's  com- 
plaint herein  was,  a  railroad  corporation 
organized  under  the  laws  of  the  state  of  Ken- 
tucky, and  engaged  in  operating,  as  lessee 
of  the  Southern  Pacific  Railroad  Company, 
a  continuous  line  of  steam  railroad,  for  the 
carriage  of  freight,  passengers,  and  United 
States  mails,  for  hire  as  common  carriers, 
from  the  city  of  New  Orleans,  ip  the  state 
of  liouisiana,  through  the  states  of  Louisiana 
and  Texas,  the  territories  of  New  Mexico 
and  Arizona,  and  the  states  of  California 
and  Oregon,  to  the  city  of  Portland,  in  the 
state  of  Oregon,  and  that  as  a  part  of  its 
said  transcontinental  line  of  railroad,  and 
connecting  with  its  main  line  thereof,  near 
Colton,  in  the  county  of  San  Bernardino, 
state  of  California,  it  operates  a  line  of  steam 
railroad  to  and  into  the  city  of  San  Bernar- 
dino, in  said  county  and  state,  for  the 
carriage  of  freight,  passengers,  and  United 
States  mails  to  and  from  points  on  Its  said 
main  line  of  railroad  outside  the  state  of 
California;  also  between  points  in  the  state 
of  California;  and  that  it  does  now,  and  at 
all  times  mentioned  In  said  complaint  did, 
under  contracts  with  the  government  of  the 
United  States,  regularly  carry  over  its  said 
line  of  railroad  the  mails  of  the  United 
States  to  and  from  said  city  of  San  Bernar- 
dino, and  to  and  from  points  outside  of  the 
state  of  California,  and  has  at  all  tl&es  men- 
tioned in  the  complaint  herein  maintained 
an  office  at  said  city  of  San  Bernardino  for 
the  carrying  on  of  its  said  business." 

A  license  tax,  which  is  a  tax  on  the  privi- 
lege of  doing  business  involving  interstate 
commerce,  is  void,  and  cannot  be  enforced. 
This  doctrine  cannot  be  questioned.  In  Lyng 
r.  Miclilcan,  1.35  U.  S.  ICl,  10  Sup.  Ct. 
725,  the  court  said:  "We  have  repeatedly 
held  that  no  state  has  the  right  to  lay  a  tax 
on  Interstate  commerce  in  any  form,  whethra: 
by  way  of  duties  laid  on  the  transportation 
of  the  subjects  of  that  commerce,  or  on  the 
receipts  derived  from  that  transportation,  or 
on  the  occupation  or  business  of  carrying  it 
on,  for  the  reason  that  taxation  is  a  burden 
on  that  commerce,  and  amounts  to  a  regula- 
tion of  It,  which  solely  belongs  to  congress." 
See,  also,  Crutcher  v.  Kentucky, '  141  U.  S. 
47,  U  Sup.  Ct.  851. 

It  would  appear  from  appellant's  brief 
that  this  proposition  of  law  is  not  contro- 
verted, but  its  application  to  the  facts  of 
this  case  is  denied,  upon  the  ground,  as  it  Is 
(dalmed.  that  the  line  of  railroad  operated 


by  the  defendant  In  the  city  of  San  Bernar- 
dino is  not  its  main  trunk  line,  but  is  only  a 
branch  thereof.  In  other  words,  it  is  con- 
ceded that  a  similar  license  tax  to  the  one 
here  involved ,  would  not  be  a  valid  tax, 
and  could  not  be  collected,  in  any  city  lo- 
cated upon  the  main  trunk  line  of  road 
between  New  Orleans  and  Portland,  Or., 
not  even  in  the  city  of  Colton,  which  is 
situated  at  the  point  of  junction  of  the  main 
and  branch  lines,  and  in  the  same  county 
as  the  plaintiff  itself.  Under  the  agreed 
statement  of  facts,  there  is  no  sound  founda- 
tion upon  which  to  rest  the  application  of  a 
different  principle  of  law  in  these  two  classes 
of  cities.  It  is  stipulated  that  this  branch 
line  is  "a  part  of  its  said  transcontinental 
line  of  railroad,"  and  in  the  face  of  the  ex- 
istence of  such  fact  we  do  not  perceive  uny 
force  in  plaintiff's  contention  that  this  par- 
ticular part  of  the  railroad  is  no  part  of  its 
main  trunk  line.  But  the  stipulation  of  facts 
even  goes  beyond  this  broad  statement,  and 
declares  that  the  line  of  road  operating  in 
the  city  of  San  Bernardino  carries  passen- 
gers, freight,  and  United  States  malls  to  and 
from  points  on  its  said  main  line  of  railroad, 
outside  of  the  state  of  California;  also  be- 
tween points  in  the  state  of  California,  and 
likewise  conveys  the  United  States  malls  to 
and  from  such  points.  Carrying  passengers 
and  freight  from  San  Bernardino  to  a  thou- 
sand places  on  the  line  of  the  road  In  other 
states,  and  likewise  from  those  points  to  San 
Bernardino,  is  conducting  an  interstate  com- 
merce business  pure  and  simple,  and  by  the 
stipulation  this  Is  the  business  the  defend- 
ant is  carrying  on  In  the  city  of  San  Bernar- 
dino. The  question  of  power  in  the  city  to 
create  such  an  ordinance  is  not  to  be  tested 
by  the  fact  as  to  whether  or  not  the  city  is 
located  upon  any  particular  line  of  railroad, 
be  it  trunk  or  branch  line,  but  rather  by  the 
character  of  the  business  in  which  the  de- 
fendant is  engaged  in  the  city  passing  the 
ordinance.  In  dealing  with  this  question,  we 
do  not  concern  ourselves  as  to  the  character 
of  the  franchise  under  which  either  the  trunk 
line  or  the  branch  line  of  defendant  is  do- 
ing business.  The  character  of  defendant's 
business,  and  not  the  character  of  its  fran- 
chise, points  the  judgment.  Again,  as  far 
as  plaintiff  is  concerned,  it  Is  the  terminus 
of  the  transcontinental  line;  but  we  tliink 
the  question  of  direct  line  and  termini  whol- 
ly Immaterial. 

If  this  question  is  to  be  determined  by  the 
character  of  the  business  done,  and  we  are 
clear  that  by  such  rule  the  rights  of  defend- 
ant are  to  be  measured,  then  plaintiff  stands 
upon  common  ground  with  every  other  city 
situated  in  the  state  of  California  upon  the 
main  line  proper,  for  In  those  cities  the  de- 
fendant conducts  and  carries  on  the  same 
kind  and  character  of  business  as  Is  con- 
ducted and  carried  on  In  the  city  of  San 
Bernardino.  While  defendant  does  business 
in  the  city  of  San  Bernardino  in  carrying 
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frelgbt  and  passengers  to  and  from  other 
points  In  the  state  of  California  qpon  the 
tmnlE  line,  the  same  conditions  are  present 
as  to  every  other  city  located  upon  the  itnink 
line,  and  such  circumstance,  if  controUin^r, 
would  give  them  all  power  to  levy  the  tax 
here  assaUed. 

There  is  no  attempt  by  the  ordinance  here 
ander  discussion  to  levy  this  tax  upon  the 
local  business  of  the  defendant,  even  if  the 
power  to  talce'  such  course  existed,  but  by 
Its  terms  it  Includes  both  local  and  Inteiv 
State  business.  The  ordinance  covers  its  en- 
tire business  as  common  carriers,  regard- 
less of  its  nature,  and  therefore,  of  necessity, 
operates  as  a  burden  upon  interstate  com- 
merce, If  Its  business  is  of  that  character. 
As  a  condition  attached  to  the  conduct  of 
its  business  In  the  city  of  San  Bernardino, 
It  is  required  by  this  ordinance  to  pay  a 
tax  to  the  city.  In  that  city  Its  business  Is 
not  confined  within  the  state  lines  of  Califor- 
nia. It  Is  therefore  engaged  in  iuterstafe 
commer..'e,  and,  being  so  engaged,  no  statute 
or  municipal  law  can  burden  or  handicap 
Its  business,  for  the  regulation  thereof  rests 
solely  In  the  hands  of  congress.  For  the 
foregoing  reasons  the  judgment  Is  affirmed. 

We  concur:  VAN  FliEGT.  X;  HARRI- 
SON, J, 


(107  Cal.  635) 

HEXRT  ▼.  BARTON  et  al..  Board  of  Tmstees. 
(No.  19,477.) 

(Supreme  Court  of  California.  June  27,  1885.) 
Li<)C0B  LicxNSBS — Discrimination. 
The  trnsteea  of  a  dty,  In  the  absence  of 
«xpress  ie^slative  authority,  are  vested  with  no 
discretion  as  to  the  granting  of  liquor  licenses, 
but  must  issue  a  license  to  any  one  complying 
with  the  lequirements. 

Department  1.  Appeal  from  superior  court, 
San  Bernardino  county;  George  Otis,  Judge. 

Petition  for  a  writ  of  mandamus  by 
Charles  H.  Henry  against  H.  M.  Barton  and 
others,  constituting  the  board  of  trustees  of 
the  city  of  San  Bernardino,  a  municipal  cor- 
poration. There  was  a  Judgment  for  plain- 
tiff, and  defendants  appeal.    Affirmed. 

Rolfe  &  Rolfe,  for  api>ellants.  B.  EL  Bow- 
ell,  for  respondent 

GAROUTTE,  J.  Respondent  ta  the  trial 
court  secured  a  Judgment  of  mandate  against 
Barton  and  others,  trustees  of  the  dty  of 
San  Bernardino,  requiring  them,  as  such 
trustees,  to  Issue  to  him  a  retail  liquor  li- 
cense. This  Is  an  appeal  prosecuted  from 
such  judgment.  It  Is  provided  by  ordinance 
of  that  city  that  "for  every  saloon,  bar,  or 
place  where  spirituous,  vinous,  etc.,  liquors 
are  Mdd  or  given  away  In  less  quantities 
than  one  qtiart,  a  license  tax  of  fifty  dollars 
a  month  Is  imposed."  It  la  further  provided 
that  any  person  desirous  of  engaging  In  such 
business  must  make  written  application  to 


the  board  of  trustees  for  a  license  therefor, 
and  such  application  must  be  accompanied 
with  a  bond,  with  two  siu-etles.  In  the  sum 
of  $2,000,  conditioned  that  the  applicant 
shall  keep  a  quiet  and  orderly  house,  etc. 
The  application  contemplated  by  the  ordi- 
nance was  made,  accompanied  by  a  good 
and  sufficient  bond.  This  Is  conceded  by  the 
trustees,  but  they  denied  the  applicatl<Mi,  up- 
on the  ground  "that  in  the  exercise  of  their 
best  judgment  and  discretion  In  said  matter, 
and  under  and  in  pursuance  of  an  honest  be- 
lief on  the  part '  of  the  members  of  said 
board  that  the  welfare  and  good  order  of 
said  city  and  the  Inhabitants  thereof  re- 
quired that  the  granting  of  such  license  be 
refused."  No  evidence  was  taken  In  the 
case,  and  consequently  we  know  nothing  of 
the  specific  facts  or  grounds  upon  which 
this  action  of  the  trustees  was  based;  but 
as  we  look  at  the  case,  the  grounds,  what- 
ever they  may  have  been,  are  wholly  Im- 
material. This  action  of  the  trustees  cannot 
be  successfully  maintained.  The  ordinances 
of  the  city  of  San  Bernardino,  as  they  now 
stand,  entitle  every  man  who  complies  with 
their  provisions  to  a  retail  liquor  license, 
and  this  respondeat  compiled  with  these  pro- 
visions. Trustees  of  cities  have  no  power 
except  that  given  them  by  express  provision 
of  law,  and  we  find  no  power  in  any  of  these 
ordinances  vesting  in  them  discretion  as  to 
the  granting  or  denying  an  application  for 
a  liquor  license.  In  the  absence  of  some  ex- 
press legislative  enactment  granting  such 
right,  there  is  no  principle  of  law  that  will 
allow  the.  trustees  of  any  city  to  say  that  a 
liquor  license  shall  be  granted  to  A.,  and  the 
same  right  denied  to  B.  For  the  foregoing 
reasons,  the  Judgment  Is  affirmed. 


We   concnr: 
SON,  J.* 


VAN    FLEET,    J.;  HARRI- 


007  Cal.  487) 
EATON  V.  JONES.    (No.  19,516.)> 
(Supreme  Court  of  Califotnia.    June  24,  1895.) 
Nsw  Tkiai. — Ebbob  in  Judohbnt — ^MoDinaAnox 

— NOTIOB. 

1.  Where,  in  an  action  to  quiet  title,  the 
judgment  for  defendant  included,  by  mistake, 
property  which  the  court  did  not  Intend  to 
include  therein,  the  court  could  grant  a  nev 
trial  unless  defendant  consented  to  a  correction 

2.  When  a  judgment  for  defendant,  in  ak 
action  to  quiet  title,  included,  by  mistake,  prop- 
erty which  should  not  have  been  included,  and 
defendant  filed  a  refusal  to  modify  the  judg- 
ment, in  compliance  with  an  order  of  the  court 
granting  a  new  trial  unless  defendant  consent- 
ed to  such  modification,  there  was  no  neces- 
sity to  give  defendant  further  notice  before 
setting  aside  tlie  judgment  and  granting  a  new 
trial. 

Oommlssloner^  decision.'  Department  X 
Appeal  from  superior  court,  Los  Angelea 
county;  Walter  Van  Dyke,  Judge. 

Action  by  Frederick  Eaton  against  Doria 
Jones  to  quiet  titles  There  was  Judgment  for 
defendant   From  aa  order  granting  a  new 

a  Behearing  denied. 
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trial  unless  defendant  consented  to  a  modifi- 
cation of  the  judgment,  and  an  order  setting 
aside  tlie  judgment  and  granting  a  new  trial, 
defendant  appeals.    Orders  affirmed. 

Chapman  &  Hendrick,  for  appellant.  C. 
McFarland,  for  respondent 

SEARLS,  C.  This  is  an  action  to  quiet  the 
title  of  plaintiff  to  a  parcel  of  land  lying  and 
being  in  the  city  of  Los  Angeles,  bounded 
and  described  as  follows:  "Commencing  at 
a  granite  stone  monument  set  at  the  inter- 
section of  the  produced  center  line  of  Rou- 
land  street  and  the  western  boundary  of  the 
city  of  Los  Angeles,  said  center  line  being 
the  present  northern  boundary  of  said  Bou- 
land  street  In  the  Wiesendanger  city  tract, 
and  running  thence  along  said  west  city 
boundary  N.  0°  26'  W.  37.72  feet  to  a  stake 
in  the  southwest  corner  of  the  John  Jones 
property;  thence  along  a  board  fence  S.  61° 
55'  913.88  feet;  thence  8.  27"  47'  W.  43.5 
feet;  thence  N.  61°  15'  30"  W.  800  feet,  to 
the  place  of  beginning."  Defendant  an- 
swered, denying  the  title  and  possession  of 
the  plaintiff  to  the  land,  or  to  any  portion 
thereof,  and  set  up  title  to  the  land  in  her- 
self. The  cause  was  tried  by  the  court  with- 
out a  jury,  and  written  findings  filed,  to  the 
effect  that  plaintiff  Is  not  the  owner  of  the 
land,  and  that  defendant  claims  an  interest 
therein  adverse  to  the  plaintiff,  which  claim 
Ls  not  without  right  Judgment  was  entered 
thereon  accordingly.  Plaintiff  moved  upon  a 
statement  for  a  new  trial.  Upon  the  argu- 
ment and  submission  of  the  motion  for  a 
new  trial,  the  court  made  an  order  as  follows: 
"The  motion  for  a  new.  trial  is  argued  and 
submitted,  and  the  court  now  orders  that  the 
motion  for  a  new  trial  be  granted,  unless 
within  ten  days  after  plaintiff  furnishes  de- 
fendant with  a  description  of  the  property, 
so  as  to  Include  only  the  property  to  the  fence 
as  it  now  stands  on  the  south  boundary  of 
defehdant's  property,  the  defendant's  coun- 
sel to  have  the  judgment  given  herein  so 
modified  as  to  make  the  line  of  said  fence 
the  south  boundary  of  defendant.  And  in 
case  such  consent  be  given,  then  the  motion 
for  a  new  trial  be  denied."  This  order  was 
made  April  16,  1804.  The  record  shows  that 
within  10  days  counsel  for  defendant  were 
furnished  with  the  description  called  for  by 
the  order,  for  the  purpose  of  a  modification 
of  the  judgment,  and  that  counsel  for  said 
defendant  refused  In  writing  to  consent 
thereto  or  to  concur  in  the  proposed  modifica- 
tion of  the  judgment,  which  descriptions  and 
refusal  were  filed  with  the  clerk  of  the  court. 
Thereafter,  and  on  the  Ist  day  of  May,  1894, 
without  further  notice  to  the  defendant  or 
her  attorneys,  and  in  their  absence,  the  court 
entered  an  order  reciting  that  at  the  hearing 
of  the  motion  for  a  new  trial  it  appeared 
that  the  judgment  for  defendant  "Included 
property  which  the  court  had  not  Intended  to 
be   Included  therein";    that   the  court  bad 


thereupon  ordered,  etc.  (recRIng  the  provi- 
sions of  the  former  order);  "that  the  plaintiff 
had  served'  the  description  of  the  property  as 
called  for,  and  that  the  defendant  not  only 
having  failed  within  said  time  (ten  days)  to 
consent  to  such  modification  of  the  judgment 
but  having  also  refused  in  writing  to  consent 
thereto."  Wherefore  it  was  adjudged  that 
the  judgment  be  vacated  and  set  aside,  and 
that  a  new  trial  be  granted.  The  statement 
of  a  few  leading  facts  from  the  record  will 
tend  to  an  understanding  of  the  question  in- 
volved In  the  motion  for  a  new  trial,  as  well 
as  the  reasons  for  granting  such  motion.  In 
1853  a  tract  of  land  uix)n  the  westerly  border 
of  the  city  of  Los  Angeles  was  surveyed  la 
35-acre  lots,  which  is  known  as  the  "Hancock 
Survey."  Defendant  Is  the  owner  of  lot  4  in 
such  survey.  Plaintiff  is  the  owner  of  the 
northerly  part  of  lot  5  in  such  survey,  which 
lies  south  of  and  adjoins  lot  4  of  the  defend- 
ant A  street  60  feet  m  width  has  been  laid 
out  running  in  an  easteriy  and  westerly  di- 
rection through  the  tract,  and  between  the 
lots  of  plaintiff  and  defendant  This  street 
is  laid  out  entirely  upon  the  southern  tier  of 
lots,  of  which  defendant's  lot  No.  5  is  one, 
and  no  part  of  it  is  upon  the  northern  tier,  of 
which  defendant's  lot  No.  4  is  one.  The 
street  is  known  as  "Rouland  Street,"  and  the 
easterly  portion  of  it  has  been  opened  to  the 
public,  but  it  has  not  been  opened  as  far 
west  as  the  lots  t  f  plaintiff  and  defendant 
although  the  center  line  of  such  street  has 
been  produced,  surveyed,  and  marked  by 
monuments  upon  the  ground.  Defendant  or 
her  grantors,  say  15  to  20  years  before  the 
commencement  of  this  action,  had  fenced  lot 
4  or  a  portion  thereof,  and  on,  the  south  side 
and  adjoining  lot  5  the  fence  did  not  coincide 
with  what  would  be  the  northerly  side  of  the 
survey  of  Houland  street,  being  say  13'/4 
feet  northerly  therefrom  at  the  easterly  end, 
and  SVi  feet  at  the  westerly  end,  viz.  at  the 
westerly  boundary  of  the  city.  Treating  this 
fence  as  the  southerl:r  boundary  of  lot  No.  4, 
owned  by  defendant'  and  as  the  northerly 
boundary  of  lot  No.  5,  owned  in  part  by  plain- 
tiff, the  description  in  some  of  the  convey- 
ances under  which  plaintiff  deraigned  his  title 
to  land  In  lot  No.  5  had  described  the  fence 
as  the  northerly  line  of  lot  No.  5.  This  nar- 
row strip  of  land  between  the  northerly 
boundary  of  Rouland  street,  as  projected, 
and  defendant's  fence  was  really  the  subject- 
matter  of  the  dispute.  Defendant  bad  moved 
her  fence  from  its  original  position  to  the 
northerly  line  of  the  projected  Rouland 
street  and  plaintiff  brought  this  action.  In 
his  complaint  be  commenced  his  description 
at  the  monument  on  the  center  line  of  Ron- 
land  street  and  ran  around  the  northerly  half 
of  that  projected  street  as  well  as  the  land 
up  to  the  old  fence,  thus  including  a  portion 
of  the  street  In  the  land  the  title  to  which  he 
sought  to  quiet.  Defendant  denied  the  title 
of  plaintiff  to  any  portion  of  the  land  de- 
scribed in  his  complaint,  and  averred  title  in 
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herself.  At  the  trial,  counsel  for  defendant 
did  not  claim  that  she  owned  any  land  in  lot 
5,  but  stated  as  follows:  "We  will  stipulate 
we  do  not  claim  anything  in  lot  five,  block  B, 
Hancock's  survey."  The  evidence  showed, 
without  contradiction,  that  all  of  the  project- 
ed Houland  street  was  on  lot  5,  and  hence 
was  not  in  dispute;  yet  the  court  in  its  find- 
ings found  that  plaintiff  was  not  the  owner 
of  the  land  described  in  bis  complaint,  and 
gave  Judgment  accordingly. 

As  to  so  much  of  that  land  thus  described 
in  the  complaint  as  includes  the  produced 
Roulnnd  street,  which  is  a  part  of  lot  5,  the 
finding  is  not  supported  by  any  evidence,  and 
is  in  direct  conQict  with  the  evidence  and  ad- 
mission of  defendant  as  shown  by  the  record. 
Ttiat-  this  was  a  mistake  is  quite  apparent; 
and  when,  on  the  motion  tor  a  new  trial,  the 
court  discovered  the  error,  it  very  properly 
called  upon  defendant  to  consent  to  its  cor 
rection  with  the  alternative  of  granting  a 
new  trial  upon  a  refusal.  This  action  was, 
as  we  think,  clearly  wltbin  the  discretion  of 
the  court,  and  had  the  motion  for  a  new  trial 
been  under  such  circumstances  denied,  it 
would  have  been  good  cause  for  reversal. 

There  was  no  necessity  for  further  notice, 
or  a  further  hearing,  upon  the  filing  of  the 
refusal  of  defendant  to  modify  the  Judgment 
so  as  to  make  it  conform  to  the  fence  on 
the  south  boundary  of  defendant's  lot  The 
result  of  such  refusal  was  clearly  indicated 
in  the  first  order  appealed  from,  and  the  sec- 
ond order  was  the  natural  sequence  of  such 
refusal.  The  orders  appealed  from,  and  each 
of  them,  should  be  affirmed. 

We  concur:    HATNES,  C;  BRITT,  G. 

PER  CURIAM.    For  the  reasons  given  In 
the   foregoing  opinion,  the  orders  appealed 
rom,  and  each  of  them,  are  affirmed. 


UU7  Cal.  530) 

OBART  T.  BOARD  OF  SUP'RS  OF  SAN 

DIEOO  COUNTY.     (No.  19,482.) 

(Supreme  Court  of  California.     June  27,  1895.) 

Latiko  out  Pbivate  Wat — Bond  —  iKSurriciEX- 
CT — Amendment. 

1.  Under  Pol.  Code.  |  2683,  providing  that  a 
bond  must  accompany  the  petition  for  the  open- 
ing of  a  private  road,  a  bond  reciting  that  where- 
as W.  and  othera  have  petitioned  for  the  lay- 
ing ont  of  a  road,  when  in  fact  the  petition  was 
not  signed  by  W.,  la  fatally  defective,  and  there- 
fore the  board  of  auporvison  acquires  no  jaris- 
diction  in  the  proceedings. 

2.  Nor  does  the  board  acquire  Jurisdiction 
where  the  bond  fails  to  contain  the  condition 
that  the  bondsmen  pay  to  the  person  over 
whose  lands  the  road  la  sought  to  l>«  opened  his 
costs  in  contesting  the  opening  of  the  road  (Pol. 
Code.  I  2(192),  in  case  the  petition  be  not  granted. 

3.  Where,  in  proceedings  for  the  opening  of 
a  private  road,  the  bond  tiled  with  the  petition 
was  fatally  defective,  and  the  board  of  suix-r- 
'isors  therefore  acquired  no  jnrisdirtlon  of  the 
proceeding,  previous  acts  of  the  board  cannot 
be  validated  by  amendin"  the  bond  at  a  very 
late  stage  in  the  proceedings. 


Department  1.  Appeal  from  mpertt  coor^ 
San  Diego  county;  George  Pnterbaugh,  Juu,'* 

Petition  by  Catherine  Geary  against  the 
board  of  supervisors  of  the  ooimty  of  San 
Diego.  There  was  a  Judgment  for  defeadant, 
and  petitioner  appeals.     Reversed. 

W.  T.  tlcNealy,  for  appellant  M.  L.  Waid 
and  Cassiua  Carter,  for  respondent. 

GAROUTTE,  X  The  proceedings  upon 
which  this  action  la  based  were  commenced 
before  the  boatd  of  supervisors  of  San  Diego 
county  for  the  purpose  of  creating  a  private 
road.  By  a  writ  of  review  these  proceedings 
were  brought  before  the  superior  court,  and 
there  held  to  be  valid.  This  appeal  is  taken 
from  such  adjudication. 

1.  It  appears,  l>oth  by  the  petition  and  the 
order  of  the  board  of  supervisors  laying  out 
the  road,  that  the  proceedings  were  Inaugu- 
rated for  the  benefit  of  one  J.  F,  Wilson,  in  or- 
der that  he  might  secure  a  way  of  access  to 
his  farm.  Wilson  is  not  one  of  the  signers  to 
the  petition  for  the  road,  and  it  is  Insisted 
that  under  section  2Gt)2  of  the  Political  Code, 
one  party,  at  least,  who  la  directly  benefited 
by  the  laying  out  of  the  road  must  sign  the 
petition.  Such  a  course  certainly  would  be 
the  better  practice,  and  it  Is  somewhat  anom-  ' 
alous  that  Wilson,  the  party  directly  Inte^ 
ested,  did  not  indicate  his  assent  to  the  pro> 
ceedings  by  attaching  his  name  to  the  petW 
tion;  but  we  think  the  proceeding  is  void  for 
other  reasons,  and  therefore  do  not  find  it 
necessary  to  give  a  construction  to  section 
2092  of  the  Political  Code  in  this  regard. 

2.  As  is  said  in  Hill  v.  Supervisors,  95  CaL 
242,  30  Pac.  385,  th;  mode  prescribed  by  the 
statute  for  the  laying  out  of  roads  is  to  some 
extent  the  measure  of  the  power  of  the  board 
of  supervisors.  The  board  cannot  take  a 
step  until  a  petition  is  filed,  which  petitien 
in  form  must  be  in  substantial  compliance 
with  the  requirements  of  the  statute.  But, 
even  when  the  petition  is  filed,  something 
more  must  be  done  before  the  board  can  act 
A  bond  must  be  filed.  Section  2683,  PoL 
Code,  declares  that  a  bond  must  accompany 
the  petition,  and  it  Is  only  when  the  petition 
and  bond  are  presented  to  the  board  of  so- 
pervisors  that  power  is  vested  in  it  to  take 
affirmative  action.  A  bond  hi  substantial 
compliance  with  the  statute  is  as  necessary  to 
vest  the  board -with  Jurisdiction  to  act  as  is 
a  petition  in  substantial  compliance  with  the 
statute.  At  the  time  the  petition  was  present- 
ed, a  bond  in  the  amount  of  950  accompanied 
It,  which  recited:  "The  condition  of  this  obli- 
gation is  such  that,  whereas  James  F.  Wil- 
son and  others  have  petitioned  the  board  of 
supervisors  of  San  Diego  county,  state  of 
California,  for  a  private  highway,  the  proba- 
ble cost  of  viewing,  laying  out,"  etc  By  Its 
face  the  bond  appears  to  lie  given  npon  a 
petition  for  a  private  road  by  James  F.  Wil- 
son and  others,  and  in  no  way  refers  tn  the 
petition  upon  wlilcta  tbe  {iroceedlngs  In  this 
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case  were  Inaugurated.  Wilson  la  not  a  sign- 
er to  the  petlticHi  here  Involved,  and  such  ref- 
erence being  the  only  mark  of  Identiflcation 
found  in  the  bond,  we  must  assume  that  the 
bond  was  Intended  to  accompany  some  other 
petition.  W«  think  It  wholly  void  as  a  bond 
to  support  the  petition  In  this  case,  and  In  no 
degree  assisted  the  board  of  8tu>ervi8or8  in 
securing  Jurisdiction  of  the  proceeding. 

3.  Again,  as  a  bond  supporting  any  petition 
for  a  private  road.  It  was  fatally  defective. 
There  was  no  condition  In  the  bond,  as  pro- 
vided In  section  2692,  supra,  viz.:  "The 
bondsmen  will  pay  to  the  person  over  whose 
land  said  road  is  sought  to  be  opened  his 
necessary  costs  and  disbursements  in  contest- 
ing the  opening  of  such  road  in  case  the  peti- 
tion be  not  granted  and  the  road  finally  not 
opened."  The  fOTegoing  is  a  necessary  and 
essential  condition  of  every  bond  accompany- 
ing a  petition  for  the  laying  out  of  a  private 
road.  At  a  very  late  stage  In  the  progress  of 
the  proceedings  the  defect  In  the  bond  in  this 
regard  was  attempted  to  be  cured  by  flUng 
an  amended  bond.  We  think  nothing  was 
gained  by  such  a  course.  If  a  valid  bond  was 
necessary  to  give  the  board  Jurisdiction  to  act 
at  all,  we  do  not  see  how  an  amended  bond 
could  validate  previous  acts  of  the  board  done 
without  jurisdiction.  We  do  not  see  how  a 
fatally  defective  bond  could  be  cured  by  an 
amendment  at  this  stage  of  the  proceedings, 
any  more  than  a  fatally  defective  petition 
could  be  cured  at  that  time.  l''or  the  forego- 
ing reasons  we  think  the  proceedings  of  the 
board  in  layhig  out  this  road  were  had  with- 
out Jurisdiction,  and  therefore  void.  The 
Judgment  Is  reversed,  and  the  cause  remand- 
ed. 

We  coucnr:  VAN  FLEET,  J.;  HARRI- 
SON, 3 

(5  Cal,  Unrep.  67)        *="=" 
CURTISS  V.  BACHMAN  et  aL    (No.  15,768.)  i 
(Sopreme  Court  of  California.    June  20,  1893.) 
AonoH  on  iMJUircTioN   Boxd— SvFriciaitcT  or 

COMPIJIINT. 

A  complaint  on  an  injunction  bond  condi- 
tioned that  plaintiff  will  pay  to  the  parties  en- 
Joined  such  dnmages  as  they  majr  sustain  by  rea- 
son of  the  injunction,  which  fails  to  allege  that 
SUintiff  in  the  injunction  suit  has  not  paid  the 
amages,  does  not  s'ate  a  cause  of  action. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  city  and  county- 
ot  San  Francisco:  J.  F.  Sullivan,  Judge. 

Action  by  Gilbert  Lk  Curtiss  against  N.  S. 
Bacbman  and  others  on  an  injunction  bond. 
Judgment  was  rendered  for  defendants,  and 
plaintiff  appeals.     Affirmed. 

Chas.  F.  Hanlon,  for  appellant.  W.  B. 
Sharp,  for  respondents. 

BELCHER,  C.  One  Nettle  Gilman  com- 
menced an  action  In  the  superior  court  of 
the  city  and  county  of  San  Francisco  against 
OUbert  L.  Cnrtlss,  the  plaintUt  In  this  ac- 

*  Rehearing  granted. 
T.40F.no.l2— 51 


tlon,  and  obtained  a  temporary  Injunction  re- 
straining him  from  doing  certain  acts  during 
the  pendency  of  said  action.  By  an  order  of 
the  court  the  plalntUT  was  required  to  flle  an 
undertaking  in  the  sum  of  $5,000  to  secure 
the  payment  of  such  damages  as  the  defend- 
ant might  sustain  by  reason  of  the  injunction, 
if  the  cotu*t  should  finally  decide  that  the 
plaintiff  was  not  entitled  thereto;  and  such 
an  undertaking  was  executed  by  the  defend- 
ants in  this  action,  and  filed.  That  action  re- 
sulted In  a  Judgment  in  favor  of  the  defend- 
ant therein,  and  thereupon  he  brought  this 
action  upon  the  said  undertaking  to  recover 
the  damages  alleged  to  have  been  sustained 
by  him  by  reason  of  the  injunction.  The  un- 
dertaking, after  setting  out  the  preliminary 
facts,  proceeds  as  follows:  "Now,  therefore, 
we,  the  undersigned,  residents  of  the  dty  and 
county  of  San  Francisco,  state  of  California, 
in  consideration  of  the  premises  and  of  the 
Issuing  of  said  injunction,  do  jointly  and  sev- 
erally undertake  In  the  sum  of  Ave  thousand 
($5,000)  dollars,  and  promise  to  the  effect 
that  in  case  said  injunction  shall  Issue  and  re- 
main In  force  and  effect  the  s&ld  plaintiff 
will  pay  to  the  said  parties  enjoined  such 
damages,  not  exceeding  the  sum  of  five  thou- 
sand ($5,000)  dollars,  as  such  parties  may  by 
reason  of  the  said  injunction  sustain,  if  the 
said  superior  court  finally  decide  that  the 
said  plaintiff  was  not  entitled  thereto."  The 
complaint,  am  .ng  other  things,  alleges:  "(7) 
That  the  plaintiff.  Gilbert  L.  Curtiss,  has 
been  injured  and  damaged  by  reason  of  th« 
Issuance  of  said  Injunction  In  the  sum  of  flv6 
thousand  dollars.  (8)  That,  prior  to  the  com- 
mencement of  this  action,  plaintiff  demanded 
of  the  defendants,  and  each  of  them,  to  pay 
the  said  amount  of  said  bond,  and  the  dam- 
ages sustained  thereunder,  to  wit,  the  sum  ot 
Ave  thousand  dollars;  but  to  pay  the  same,  or 
any  part  thereof,  the  defendants,  and  eadi  of 
them,  refused,  and  have  ever  since  refused, 
and  stlU  refuse."  The  defendants  demurred 
to  the  complaint  npon  the  ground  that  it  did 
not  state  facts  sufficient  to  constitute  a  cause 
of  action,  and  their  demurrer  was  overruled. 
They  then  answered,  denying,  among  other 
things,  that  the  plaintiff  had  been  "either 
Injured  or  damaged  by  reason  of  the  Issuance 
or  continuance  of  said  Injunction  In  the  sum 
of  five  thousand  dollars,  or  in  any  sum  what- 
ever." The  case  was  tried,  and  the  court 
found  that  the  plaintiff  had  not  been  injured 
or  damaged  by  reason  of  the  issuance  or  con- 
tinuance of  the  injunction.  In  any  sum  what- 
ever, and,  as  a  conclusion  of  law,  that  the  de- 
fendants were  entitled  to  a  judgment  against 
the  plaintiff  for  their  costs.  Judgment  was 
accordingly  entered  that  the  plaintiff  take 
nothing  by  his  action,  and  that  the  defend- 
ants recover  their  costs,  from  which,  and 
from  an  order  denying  his  motion  for  a  new 
trial,  the  plaintiff  appeals. 

The  Judgment  and  order  should  be  affirmed, 
for  the  reason  that  the  complaint  falls  to  al- 
lege any  breach  of  the  undertaking  sued  on. 
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The  condition  of  the  undertaking  was  that 
"the  said  plaintiff  will  pay"  such  damages, 
eta  There  Is  no  allegation  In  the  complaint 
that  the  plaintiff  had  not  paid,  or  had  failed 
or  refused  or  neglected  to  pay,  the  damages. 
Nor  Is  there  any  allegation  from  which  such 
nonpayment  can  be  Implied.  But  an  allega- 
tion of  nonpayment  hy  the  plaintiff  was  nec- 
essary, and  without  It  the  complaint  was  fa- 
tally defective.  Morgan  v.  Menzies,  60  Cal. 
341;    Richards  v.  Insurauce  Co.,  80  Cal.  505, 

22  Pac.  939;     Grant  v.  Sheerln,  84  Cal.  197, 

23  Pac.  1094;  Curtlss  v.  Bachman,  84  Cal. 
216,  24  Pac.  379;  Barney  v.  Vigoreaux,  92 
Cal.  631,  28  Pac.  678.  As  the  complaint  fail- 
ed to  state  a  cause  of  action.  It  is  unnecessary 
to  consider  the  case  upon  Us  merits,  but  If  It 
should  be  so  considered;  It  is  doubtful  If  there 
could  be  a  reversal  on  any  of  the  grounds 
urged.  The  judgment  and  order  should  be 
affirmed. 

We  concur:     SBARLS,  C;  HATNES,  O. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  and  or- 
der are  affirmed. 


(lo;  Cal.  604) 

BERRY  V.  WOODBURN.    (No.  18,374.) 

(Supreme  Court  of  California.    June  27,  1895.) 

Specific   Pebfokmance — Contbact   to   Convet 
Intekest  in  Mine— Minino  Partkersbip. 

1.  Defendant  contracted  to  pay  plaintiff  "big 
wages"  while  employed  in  procuring  for  him  a 
"twying"  mine  and  operating  the  same,  and.  In 
ease  he  did  secure  such  a  mine,  to  convey  to 
him  "an  interest"  m  the  mine,  and,  on  his  fail- 
ure to  secure  a  paying  mine,  to  pay  him  rea- 
sonable wages.  Scld,  that  specific  performance 
of  defendant's  agreement  to  convey  "an  iuterest" 
in  the  mine,  plaintiff  having  procured  for  him  a 
paying  one,  could  not  be  specifically  enforced, 
owing  to  the  uncertainty  as  to  the  quantum  of 
interest  to  be  conveyed.  • 

2.  Such  agreement  did  not  constitute  the 
parties  partners  inter  se,  under  Civ.  Code,  § 
2511,  providing  that  a  mining  partnership  ex- 
ists when  two  or  more  persona  who  own  or 
acquire  a  mining  claim,  for  the  purpose  of  ex- 
tracting the  mineral  therefrom,  actually  engage 
in  worlcing  the  same,  or  under  section  2512,  pro- 
viding that  the  relation  arisps  from  the  owner- 
ship of  shares  or  interest  in  the  mine,  and  work- 
ing the  same  for  the  purpose  of  extracting  min- 
erals therefrom. 

3.  Nor  did  the  agreement  amount  to  a  "grub- 
stake" contract,  so  as  to  entitle  plaintiff  to  a 
half  interest. 

Department  1.  Appeal  from  superior  court. 
Trinity  county;  T.  E.  Jones,  Judge. 

Action  by  William  Berry  against  Robert 
Woodburn.  There  was  a  judgment  for  plain- 
tiff, and  defendant  appeals.     Reversed. 

D.  O.  Reld,  Galpln  &  Zelgler,  and  T.  M.  Os- 
mont,  for  appellant.  John  M.  Wright,  H.  R. 
Given,  and  Jaa.  W.  Bartlett,  for  respondent 

GAROUTTE,  J.  This  Is  an  appeal  by  de- 
fendant upon  the  judgment  roll,  without  a 
statement  or  bill  of  exceptions.  Plaintiff  de- 
clares this  appeal  to  be  from  a  judgment  es- 


tablishing a  trust  estate  In  a  mine,  upon  full 
performance  of  a  verbal  contract.  Defend- 
ant declares  the  appeal  to  be  from  a  judgment 
decreeing  specific  performance  of  a  verbal 
contract  to  convey  "an  Interest"  In  a  mine. 
It  Is  Immaterial  which  of  these  views  is  tech- 
nically true,  as  In  substance  there  Is  but  llttl.' 
difference.  Judgment  went  for  plaintiff,  de- 
creeing that  defendant  held  an  undivided 
one-half  Interest  In  the  mine  in  trust  for  plain- 
tiff, and  ordering  a  conveyance  •  thereof  to 
him.  The  action  is  based  upon  the  following 
parol  contract,  entered  Into  between  the  par- 
ties, which  contract  Is  set  out  In  the  com- 
plaint, and  found  as  a  fact  by  the  court: 
"That  If  plaintiff  would  go  up  to  Trinity  coun- 
ty, California,  and  endeavor  to  procure  such 
a  quartz  mine,  to  wit,  a  quartz  mine  that 
would  pay,  that  In  the  event  of  defendant's 
securing  such  a  paying  quartz  mine  In  Trinity 
county,  through  the  efforts  of  plaintiff,  thai 
defendant  would  pay  to  plaintiff  big  wages, 
and  pay  his  expenses  for  the  time  occupie<1 
by  him  while  securing  the  mhie,  and  until  It 
was  demonstrated  that  the  mine  was  a  paying 
mine;  and,  in  the  eveut  of  the  mine 'being  a 
paying  mine,  that  defendant  would  also  give  to 
l>lalntlff.  In  addition  to  the  wages  aforesaid, 
an  Interest  In  such  mine;  that,  In  the  event 
of  defendant  not  securing  a  paying  quartz 
mine  through  the  efforts  of  plaintiff,  defend- 
ant was  to  pay  plaintiff  reasonable  wages,  and 
his  expenses  as  compensation  for  his  serv- 
ices." The  court,  by  Its  findings,  dechired 
tluit  plaintiff  found  a  "paying  quartz  mine"; 
that  defendant  secured  the  same  through  the 
efforts  of  plaintiff;  and  decreed  a  conveyance 
of  one-half  thereof  by  defendant  to  plaintiff, 
as  previously  stated. 

The  case  has  been  elaborately  argued  from 
many  standpoints,  but,  as  we  view  It,  only 
one  question  Is  necessary  to  be  considered,  for 
the  solution  of  that  question  presents  an  Im- 
passable barrier  to  plaintiff's  right  of  recov- 
ery. The  contract  provides  that,  in  case  plain- 
tiff's labors  under  It  meet  with  success,  de- 
fendant Is  to  give  him  "an  Interest  In  such 
mine."  We  think  this  provision,  as  to  the  In- 
terest to  be  given,  so  uncertain  and  indefinite 
as  to  be  unenforceable  by  a  court  of  equity. 
It  Is  elementary  that  a  contract  must  be  cer- 
tain as  to  the  Interest  to  be  conveyed,  or  equi- 
ty will  not  take  hold  of  It  What  Interest  Is 
4iere  to  be  conveyed?  One-half,  one-fourth, 
or  one-eighth?  Upon  what  principle  of  law 
has  the  court  the  right  to  decree  the  convey- 
ance  of  a  one-half  Interest,  rather  than  a  onC' 
eighth  interest?  Upon  what  sound  line  of 
reasoning  may  the  court  say  that  this  provi- 
sion of  the  agreement  can  only  be  satisfied 
by  a  transfer  of  a  one-half  Interest,  and  would 
not  be  satisfied  by  a  transfer  of  the  smallest 
fractional  Interest?  Before  a  contract  baa 
life,  the  minds  of  the  parties  must  meet;  and 
It  Is  the  court's  duty  alone  to  declare  what 
the  parties  contemplated  and  Intended  when 
the  contract  was  made.  While  plaintiff  found 
a  "paying"  mine,  still  be  was  paid  all  his 
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expenses  and  "big  wages"  while  engaged  in 
the  labor  of  finding  it;  and  it  is  not  at  ail 
apparent  from  the  face  of  the  contract  that  if 
defendant  should  malie  a  purchase,  he  should 
thereupon  redeed  to  plalntitl  a  one-half  inter- 
est. A  mine  paying  a  small  net  profit  upon 
the  capital  invested  would  probably  be  a  pay- 
ing mine;  yet  the  purchase  price  might  be 
very  great,  and  the  cost  of  a  one-half  interest 
thereof  exceed  the  accumulated  net  profit  of 
many  years.  We  only  cite  these  Illustrations 
to  show  that  a  court  of  «quity  could  not  from 
the  contract  say  that  these  parties  intended 
that  defendant  should  be  entitled  to  a  one- 
half  interest  in  the  mine  discovered.  "An  in- 
terest" is  a  most  indefinite  term,  for  any  frac- 
tion of  a  unit  would  satisfy  It;  and  conse- 
quently the  amount  of  estate  to  be  conveyed 
is  unknown  to  the  court,  and,  being  unl^uown 
to  the  court,  no  decree  could  possibly  be  made 
passing  title  to  it.  If  tlie  decree  in  this  case 
followed  the  language  of  the  contract,  and 
decreed  the  convej-ance  of  "an  interest,"  it 
could  not  be  said  that  a  half  Interest  was  the 
quantum  upon  which  the  decree  acted;  and, 
if  the  deed  following  the  decree  pui-ported  to 
Ijass  "an  interest,"  no  principle  of  law  with 
which  we  are  acquainted  would  justify  the 
court  in  declaring  that  a  one-half  interest 
passed. 

The  fact  that  the  evidence  Is  not  before  us 
upon  which  the  findings  of  the  court  are 
based  is  not  material  to  this  Investigation,  for 
there  is  no  allegation  in  the  complaint,  nor 
finding  of  fact,  that  the  parties,  or  either  of 
them,  understood  by  their  contract  that  they 
were  to  own  equal,  undivided  interests  in  the 
mine,  conceding,  for  the  purposes  of  the  case 
only,  the  propriety  of  such  an  allegation,  and 
the  admissibility  of  extrinsic  evidence  there- 
under. If  plalntifTs  labors  under  the  con- 
tract had  looked  to  the  finding  of  a  farm,  or 
a  vineyard,  or  an  hotel,  rather  than  a  mine, 
and  such  labors  had  met  with  success,  there 
would  be  no  question  but  that  the  character 
of  action  here  presented  would  not  lie.  It 
would  not  lie  for  the  reasons  already  given, 
regardless  of  other  serious  objections  which 
might  be  Interposed  to  It.  But  respondent 
seeks  to  steer  clear  of  these  obstacles  In  his 
pathway  by  claiming  that  the  contract,  taken 
In  connection  with  the  acts  of  the  parties 
thereunder,  created  a  mining  partnership  as 
to  this  partlcuLir  mine;  and  being  partners, 
In  the  absence  of  an  express  agreement  as  to 
their  respective  interests,  the  law  would  de- 
clare them  equal  partners.  Ctoncoding  this 
principle  to  be  sound,  it  would  probably  ap- 
ply equally  as  well  to  any  ordinary  business 
partnership.  Griggs  v.  Clark,  23  Cal.  427. 
But  there  Is  no  element  of  such  a  partnership 
here,  and  neither  do  we  think  that  this  record 
discloses  a  state  of  facts  even  approximating 
to  a  mining  partnership.  Section  2511  of  the 
Civil  Code  provides:  "A  mining  partnership 
exists  when  two  or  more  persons  who  own  or 
acquire  a  mining  claim,  for  the  purpose  of 
working  it  and  extracting  the  mineral  there- 


from, actually  engage  In  working  the  same." 
Tried  by  the  test  here  provided,  the  facts 
wholly  fail  to  meet  the  requirements  demand- 
ed to  constitute  a  mining  partnership.  The 
complaint  does  not  allege  a  mining  partner- 
ship; neither  do  the  findings  so  declare.  The 
complaint  does  not  allege  probative  facts  suf- 
ficient to  constitute  a  mining  partnership, 
nor  do  the  flndtags  of  fact  point  to  any  such 
business  relation.  Partnerships  are  foi-med 
by  agreement,  and  the  subsequent  acts  of 
these  parties,  as  disclosed  by  the  findings,  in 
no  sense  can  create  a  partnership,  but  simply 
serve  to  furnish  light  by  which  we  may  read 
and  construe  the  original  agreement.  This 
agreement  shows  that  plaintiff  was  employed 
to  seek  for  a  paying  quartz  mine.  If  he 
found  It.  he  was  to  be  allowed  by  defendant 
his  expenses  incurred  in  the  search,  and  also 
"big  wages"  for  his  time  and  labor.  In  addi- 
tion thereto,  he  was  to  be  given  "an  interest" 
In  the  mine  by  defendant.  These  were  the 
three  elements  forming  his  compensation.  He 
found  a  "paying  mine,"  and  therefore,  under 
the  contract,  was  entitled  to  the  compensation 
agreed.  It  appears  to  be  a  pure  contract  of 
hiring,  and  lacks  every  element  of  a  partner- 
ship. The  fact  that  defendant  was  to  give 
plaintiff  an  interest  in  the  mine,  In  addition 
to  cei-tain  sums  of  money,  has  no  more  tend- 
ency to  make  the  contract  one  of  partnership 
than  if  he  had  agreed  to  give  him  cattle  or 
horses,  or  deed  him  some  piece  of  realty. 

Section  2512  of  the  Civil  Code  declares: 
"The  relation  [of  partnership]  arises  from  the 
ownership  of  shares  or  Interests  hi  the  mine, 
and  working  the  same  for  the  purpose  of  ex- 
tracting minerals  therefrom."  Inasmuch  as 
this  action  may  be  deemed  one  brought  by 
plaintiff  for  the  express  purpose  of  obtaining 
a  share  or  interest  in  a  mine,  we  think  it 
cannot  be  said  that  plaintiff  as  yet  has  an 
Interest  therein;  or.  If  it  be  said  that  plaintiff 
Is  an  owner,  but  that  defendant  holds  his  in- 
terest or  share  in  trust,  still  his  contention  for 
a  partnership  falls,  for  he  never  in  conjunc- 
tion with  defendant  worked  the  mine  for  the 
puipose  of  extracting  minerals  therefrom. 
Whatever  work  platatiff  did  in  the  mine  be- 
fore the  purchase  by  defendant  he  did  under 
the  original  agreement,  and  was  entitled  to 
big  wages  therefor.  He  himself  recognizes 
that  fact,  for  in  this  action  he  has  sued  for 
and  recovered  the  "big  wages"  promised  by 
defendant.  Whatever  work  he  did  In  the 
mine  after  the  purchase  was  either  done  un- 
der a  new  contract  of  hiring,  or  under  the 
big  wages  contract,  and  in  either  case  proves 
nothing  looking  towards  a  partnership.  We 
find  nothhig  in  the  findings  of  fact  strength- 
ening plaintiffs  claims  that  the  oral  agree- 
ment constituted  even  a  qoasl  or  qualified 
raining  partnership.  There  is  nothing  In  the 
facts  of  this  case  bearing  any  analogy  to  the 
general  principle  applicable  to  those  cases 
where  a  deed  or  devise  is  made  to  two  or 
more  parties,  without  specifically  naming  theit 
respective  interests  thereunder.    Neither  maj' 
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this  contract  be  considered  one  In  the  nature 
of  a  "grubstake"  contract,— a  peculiar  and 
novel  character  of  contract,  so  common  In 
the  early  mining  history  of  this  state,  where 
two  parties  enter  Into  a  common  venture,  one 
furnishing  the  "grub,"  the  other  the  labor. 
In  prospecting  for  valuable  mining  properties. 
Clearly,  such  ventures  were  joint  In  their 
character,  and  all  valuable  discoveries  would 
Inure  to  the  equal  benefit  of  both.  The 
courts  declare  such  ventures  to  partake  of 
the  character  of  qualified  partnerships;  but 
here  we  have  no  common  venture,  no  common 
ownership,  no  sharing  of  profit  and  loss,  no 
furnishing  of  labor  by  one  party  and  "grub" 
or  money  by  the  other.  The  facts  in  the  case 
of  Settembre  v.  Putnam,  30  Cal.  490  (a  case 
upon  which  respondent  largely  relies  for  sup- 
port in  this  branch  of  the  litigation),  are  so 
dissimilar  in  Important  particulars  to  the 
facts  of  the  case  at  bar  that  we  refrain  from 
viewing  at  length  the  principles  of  law  there 
declared. 

For  the  reasons  stated,  the  Judgment  is  re- 
versed, and  the  cause  remanded. 

We  concur:  VAN  FLEET,  J.;  McFAR- 
LAND,  J. 

(i;)7  Cal.  4S2) 

FLAGG  T.  DARE  et  aL    (No.  19,522.) 

(Supreme  Court  of  California.    June  24,  1895.) 

Right  to  Attachment— Actioh  on    Costhact— 

HuFPioiBXOT  of  Affidavit — Aqreemiint 

to  Buy  Stock. 

1.  An  agreement  to  buy,  after  notice,  bank 
stock,  at  not  leas  than  a  cortain  price,  is  a  cou- 
traet,  within  Code  Civ.  I'roc.  §  o38,  providing 
that  a  writ  of  attachment  may  issue  in  an  ac- 
tion upon  a  contract,  express  or  implied,  for  the 
direct  payment  of  money. 

2.  Under  Code  Civ.  Proe.  f  538,  providing 
that  the  clerk  must  issue  a  writ  of  atlachment 
upon  receiving  an  affidavit  showing  that  de- 
fcudant  is  indebted  to  plaintiff  on  a  contract, 
express  or  implied,  for  the  direct  payment  of 
money,  an  affidavit  stating  that  the  indebtedness 
was  "upon  a  contract  for  the  direct  payment  of 
money,  to  wit,  for  forty  shares  of  •  •  * 
stock,  at  $125  per  share,"  is  sufficient. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  San  Diego  county; 
George  Puterbaugh,  Judge. 

Action  by  O.  J.  Flagg  against  D.  D.  Dare 
and  others.  From  an  order  dissolving  a 
writ  of  attachment,  plaintiff  appeals.  Re- 
versed. 

T.  J.  Capps,  D.  M.  Hammack,  and  Haines 
&  Ward,  for  appellant.  Wellborn,  Stevens 
&  Wellborn  and  C.  L.  Barber,  for  respond- 
ents. 

BELCHER,  C.  This  Is  an  appeal  from  an 
order  dissolving  an  attachment.  It  is  al- 
leged in  the  complaint  that  on  the  20tb  day 
of  January,  1891,  the  plaintiff  purchased,  and 
had  issued  to  him,  40  shares  of  the  capital 
stock  of  the  California  National  Bank  of 
ISan  Diego,  for  which  be  then  paid  $5,000, 


and  that  he  afterwards  received  as  divi- 
dends on  the  stock  $125,  and  no  more:  that 
to  Induce  plaintiff  to  purchase  the  said  stock 
the  defendants,  prior  to  the  said  purchase, 
made  and  executed  their  agreement  In  writ- 
ing, reading  as  follows:  "San  Diego,  Call-- 
fornia,  Jan.  20,  1891.  In  consideration  of 
the  subscription  of  Mr.  O.  J.  Flagg  for  forty 
Shares  of  the  capital  stock  of  the  California 
National  Bank  of  San  Diego,  California,  at 
the  price  of  one  hundred  and  twenty-five  dol- 
lars per  share,  we,  the  undersigned,  hereby 
agree  that,  in  the  event  of  the  said  O.  J. 
Flagg  desiring  to  dispose  of  the  said  for^ 
shares  of  bank  stock,  that  we  will,  on  sixty 
days'  notice,  purchase  the  same  at  a  price 
not  less  than  one  hundred  and  twenty-five 
dollars  per  share,  and  allow  the  said  O.  J. 
Flagg  interest  on  said  stock  at  the  rate  of 
not  less  than  ten  per  cent,  per  annum  for 
the  time  the  money  was  invested,  less  any 
dividends  which  may  have  been  paid  on  said 
stock.  [Signed]  D.  D.  Dare,  J.  W.  Collins, 
S.  G.  Havermale."  It  Is  further  alleged  that 
on  the  8th  of  August,  1891,  phiintiff  desired 
to  dispose  of  bis  said  stock,  pursuant  to  the 
terms  of  said  agreement,  and  so  notified  de- 
fendants; that  he  was  then,  and  at  all 
times  mentioned,  able  to  return  said  stock 
to  defendants,  and  thereafter,  on  the  10th 
of  October,  1801,  he  offered  to  return  the 
same  to  them,  and  demanded  of  them  the 
performance  of  their  agreement,  and  that 
they  take  and  purchase  from  him  the  said 
shares  of  stock  at  the  price  he  paid  for  the 
same,  and  allow  him  10  per  cent,  per  an- 
num on  his  Investment  of  $5,000  for  the  time 
said  money  was  Invested,  but  to  perform  the 
same,  or  any  part  thereof,  defendants  failed 
and  refused,  and  still  fall,  neglect,  and  re- 
fuse, to  do  so;  that  plaintiff  tenders  said 
stock  into  court ;  and  prays  judgment  against 
defendants  for  the  sum  of  $5,000,  and  Inters 
est  thereon  at  the  rate  of  10  per  cent,  per 
annum  from  January  20,  1891,  less  the  sum 
of  $125  received  by  him  as  dividends  there- 
on. At  the  time  of  filing  his  complaint,  plain- 
tiff asked  for  a  writ  of  attachment,  and, 
to  obtain  tlic  same,  presented  and  filed  with 
the  clerk  an  affidavit  reading  as  follows: 
"[Title  of  court  and  cause.]  State  of  Cali- 
fornia, County  of  San  Diego— ss.:  O.  J. 
Flagg,  being  duly  sworn,  says  that  he  Is 
the  plaintiff  in  the  above  entltlc<l  action; 
that  the  defendant  in  the  said  action  are  in- 
debted to  him  in  the  sum  of  five  thousand 
and  four  hundred  and  one  and  thirty-tight 
oue-hundredths  dollars,  lawful  money  of  the 
United  States,  over  and  above  all  legal  set- 
offs and  counterclaims,  upon  a  contract  for 
the  direct  payment  of  money,  to  wit,  for 
forty  shares  of  tlie  California  National  Bank 
stock,  at  $125  per  share,  with  ten  per  cent, 
per  annum  interest  from  January  20,  1891. 
less  $125,  semiannual  dividends  on  said 
stock;  and  that  such  contract  was  made  and 
Is  payable,"  etc.  A  writ  of  attachment  wa» 
Issued,  and  thereafter  the  defendant  Haveiv 
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male  moved  the  conrt  for  an  order  dlssolTlng 
the  same,  upon  the  grounds  (1)  that  the  ac- 
tion was  not  based  upon  a  contract,  express 
qr  Implied,  for  the  direct  payment  of  money; 
(2)  that  no  legal  affidavit,  as  required 'by  sec- 
tion 638,  Code  Civ.  Proc,  was  filed  with  or 
given  to  the  clerk  of  the  court  before  the  Is- 
suance of  the  writ.  The  court  granted  the 
motion,  upon  both  of  the  grounds  named, 
and  from  the  order  fso  made  the  plaintiff  ai>- 
peals. 

Two  questions  only  are  presented  for  re- 
view. They  are:  (1)  Was  the  action  one  in 
which,  under  the  provisions  of  the  Code, 
an  attachment  could  be  issued?  And  (2) 
was  the  afBdavlt  sufficient  to  authorize  the 
Issuance? 

Section  638  of  the  Code  of  Civil  Procedure 
provides  that  a  writ  of  attachment  may  be 
issued  "in  an  action  upon  a  contract,  Ex- 
press or  implied,  for  the  direct  payment  of 
money,"  etc.  As  we  read  the  complaint  In 
this  case.  It  sets  up  an  express  contract  for 
the  direct  payment  of  money.  By  the  agree- 
ment set  out  the  defendants,  in  efifect,  prom- 
ised to  purchase  from  the  plaintiff  40  shares 
of  certain  bank  stock,  and  to  pay  him  there- 
for not  less  than  $125  per  share,  with  Inter- 
est, on  receiving  60  days'  notice  that  he  de- 
sired to  sell  the  same.  The  complaint  al- 
leges that  plaintiff  gave  the  defendants  the 
required  notice,  and  offered  to  return  the 
stock  to  them,  and  demanded  that  they  pur- 
chase the  same,  and  pay  therefor  the  agreed 
price  of  $123  per  share,  and  interest,  and 
that  they  refused  to  accept  and  pay  for  the 
stock,  or  to  perform  their  agreement,  or  any 
part  thereof.  This  clearly  shows  that  the 
action  was  founded  on  contract,  and  was 
one  in  which  an  attachment  might  properly 
be  Issued.  See  Donnelly  v.  Strueven,  63  Cal. 
182,  and  Dunn  v.  Mackey,  80  Cal.  104,  22  Pac. 
04.  Section  538,  Code  Civ.  Proc,  provides 
that  the  clerk  of , the  court  must  Issue  the 
writ  of  attachment  upon  receiving  an  affi- 
davit showing  that  the  defendant  Is  indebt- 
ed to  the  plaintiff  "upon  a  contract,  express 
or  implied,  for  the  direct  payment  of  mon- 
ey." In  Hawley  v.  Delmas,  4  Cal.  196,  the 
affidavit  for  attachment  followed  the  lan- 
guage of  the  statute,  and  stated  that  the 
defendants  were  Indebted  to  the  plaintiff 
"upon  a  contract,  express  or  implied,  for  the 
direct  payment  of  money";  and  It  was  held 
insufficient,  because  the  statement  was  In 
the  alternative.  In  Simpson  v.  McCarty,  78 
Cal.  173,  20  Pac.  406,  the  words  "express  or 
implied"  were  entirely  omitted  from  the  affi- 
davit, and  it  was  simply  stated  that  the  In- 
debtedness was  "upon  an  account  stated,  a 
contract  for  the  direct  payment  of  money." 
This  affidavit  was  held  to  be  sufficient,  and 
the  court  said:  "As  regards  the  right  to  at- 
tach, it  makes  not  a  particle  of  difference 
whether  the  contract  Is  express  or  implied." 
The  court  further  said:  "It  may  be  true, 
as  contended  by  counsel  for  appellant,  that 
an  account  stated  can  be  either  an  express 


or  Implied  contract;  but,  on  the  other  band. 
It  Is  undeniable  that  In  either  case  it  Is  a 
centract  for  the  direct  payment  of  money. 
The  allegation  that  there  is  an  account 
stated  makes  It  certain  that  at  least  the  ele- 
ments of  the  Implied  contract  exist."  In 
this  case  we  think  It  pufflclently  appears 
from  the  affidavit  that  there  was  an  in- 
debtedness arising  on  contract  for  the  direct 
payment  of  money.  It  was  not  necessary 
that  the  affidavit  should  state  whether  the 
contract  was  express  or  Implied.  "The  in- 
debtedness to  plaintiff  Is  the  principal  ele- 
ment required  In  the  affidavit,  and  when 
that  appears  by  direct  statement,  and  there 
Is  nothing  in  the  affidavit  Inconsistent  with 
Such  direct  statement  of  indebtedness,  the 
affidavit  as  to  such  indebtedness  should,  in 
our  Judgment,  be  held  sufficient"  Bank  v. 
Boyd,  86  Cal.  388,  25  Pac.  20.  We  think  the 
court  erred  In  dissolving  the  attachment, 
and  Its  order  should  be  reversed. 

We  concur:   HAYNES,  C;  BEITT,  a 

PER  CURIAM.    For  the  reasons  given  In 
the  foregoing  opinion,  the  order  Is  reversed. 


O07  Cal.  497) 

PEOPLE  V.  FIX.    (Cr.  8.) 
(Supreme  Court  of  California.    June  26,  1806.) 
Bmbbzzlembkt— CoKvicTiotr  AS  TO  Part  o»  Pkop- 

BKTT— INFEBBNCB  AB  TO  BALaNCB. 

Where  defendant  was  indicted  for  em- 
bezzling a  horse,  wagon,  and  harness,  and  it  ap- 
peared that  he  took  the  property  into  another 
connty,  in  which  he  sold  tne  horse,  and  that  he 
retained  the  wagon  and  harness,  the  fact  that  the 
jury  found  him  guilty  as  to  the  horse,  aod  was 
silent  as  to  the  wa^on  and  harness,  does  not 
show  that  they  found  the  embezzlement  to  con- 
sist of  the  sale  of  the  horse,  so  as  to  make  the 
place  of  the  commission  of  the  crime  the  connty 
in  which  it  was  sold. 

Department  1.  Appeal  from  superior  court, 
San  Diego  county;    E.  S.  Torrance,  Judge. 

Leong  Fly  was  convicted  of  the  embezzle- 
ment of  a  horse,  and  appeals.    Affirmed. 

RawBon  &  Merchant,  for  appellant.  Atty. 
Gen.  Fitzgerald,  for  the  People. 

VAN  FLEET,  J.  The  defendant  was  In- 
formed against,  tried,  and  convicted  in  the 
county  of  San  Diego  of  the  crime  of  embez- 
zlement, and  sentenced  to  the  state  prison  for 
a  term  of  two  years.  He  appeals  from  the 
judgment,  and  from  an  order  denying  him  a 
new  trial.  The  property  charged  to  have 
been  embezzled  was  a  horse,  wagon,  and 
harness.  It  appeared  without  conflict  that  de- 
fendant and  a  confederate  took  the  property 
charged  in  the  county  of  San  Diego,  and  car- 
ried it  into  the  county  of  Orange,  where  they 
sold  or  traded  off  the  horse,  but  retained  the 
wagon  and  harness,  which  latter  were  found 
In  their  possession  when  they  were  arrested 
in  Orange  county.  The  defense  was  that 
there  was  no  intention  to  embezzle  the  prop 
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erty,  bnt  to  return  It  In  due  time  to  the  owner. 
The  defendant  was  tried  separately,  and  the 
Jury  found  Um  guilty  of  emliezzllng  the 
borse,  but  the  verdict  was  silent  as  to  the 
wagon  and  harness,  which  in  legal  effect  was 
an  acquittal  as  to  the  latter. 

Although  not  so  stated  in  terms,  the  real 
and  only  question  involved  in  the  appeal  is 
whether  the  evidence  sustained  the  verdict. 
The  position  taken  by  defendant  is  somewhat 
novel,  not  to  say  peculiar.  The  argument 
is  that,  inasmuch  as  the  evidence  shows  that 
all  the  property  was  taken  by  the  same  act 
In  San  Diego  county,  and  was  carried  to- 
gether Into  Orange  county,  if  defendant  was 
gniilty  of  embezzling  the  borse  in  San  Diego 
b«  was  equally  guilty  of  embezzling  the  wag- 
on and  harness,  and  the  Jury  would,  under 
the  evidence,  necessarily  Iiave  so  found;  and 
from  this  it  is  argued  that  the  only  consistent 
deduction  to  be  drawn  from  the  verdict  is 
that  the  jury  toc^  the  sale  of  the  borse  in 
Orange  county  to  constitute  the  act  of  em- 
tjezzlement,  since,  counsel  argue,  "had  tbey 
found  the  offense  to  have  been  committed  in 
San  Diego  county,  as  charged  in  the  informa- 
tion, consistency  and  reason  would  tiave 
caused  them  to  find  the  defendant  guilty  of 
embezzling  the  wagon  and  harness  also." 
Upon  these  premises,  counsel  base  the  con- 
tention ttiat  the  verdict  is  Inconsistent  with 
the  evidence  upon  which  it  is  ttased,  and  that 
the  effect  of  the  verdict  is  to  show  that  de- 
fendant was  prosecuted  in  the  wrong  county. 
However  plausible  tbe  reasoning,  the  conclu- 
sion does  not  follow.  Unfortunately  for  de- 
fendant's position,  we  cannot  review  the  ver- 
dict for  its  apparent  want  of  "consistency  and 
reason,"  If  it  be  good  in  form,  and  is  supported 
by  the  facts  and  the  law.  It  is  true,  as  con- 
tended, that  It  is  dliBcult  to  perceive  upon 
what  theory  the  Jury,  under  the  evidence,  ar- 
rived at  the  conclusion  that  defendant  em- 
bezzled tbe  horse,  and  not  the  wagon  and 
harness,  since  in  law  he  was  as  guilty  of  con- 
verting the  latter  as  the  former.  But  we  are 
not  called  upon  to  reconcile  this  apparent  in- 
consistency. The  fact  remains  that  the  ver- 
dict rendered  was  one  wliich  the  Jury  were 
authorized  under  tbe  law  to  find.  They  were 
not  required,  in  order  to  convict,  to  find  that 
defendant  had  embezzled  all  tbe  property 
charged,  and  it  was  for  them  to  say  what 
part,  if  not  all,  had  been  converted.  They 
found  that  he  had  embezzled  tbe  horse,  and . 
this  finding  is  amply  sustained  by  tbe  evi- 
dence. The  necessary  implication  of  the  ver- 
dict is  that  tbe  act  was  committed  in  San 
Diego  county,  and  this  fact,  likewise,  there 
Is  evidence  in  the  record  to  sustain.  The  of- 
fense was  complete  the  moment  defendant 
took  the  property  with  intent  to  wrongfully 
appropriate  it,  and  this  intent  the  Jury  have 
■aid  by  their  verdict  was  formed  in  San 
DlegOk  Tbe  fact  that  th€  Jury  might  or 
•bonid,  under  the  evidence,  in  order  to  b* 
'^conalstent,*'  bave  found  defendant  guilty  of 
•Bdbezzllng  all  of  the  property,  cannot  militate 


against  the  suflScIency  of  tbe  rerdlct  as 
found.  Consistency  does  not  always  find 
lodgment  in  the  jury  room.  The  vagaries  of 
verdicts  are  not  infrequent,  and  are  often  In- 
scrutable; but  so  long  as  the  verdict  is  good 
in  substance,  and  the  substantial  rights  of  tbe 
parties  remain  unatfected.  It  cannot  be  set 
aside  on  that  ground.  Judgment  and  order 
affirmed. 


We  concur: 
SON,  3. 


GAROUTTO,   J.;    HABBI 


PEOPLE)  V.  JOHNS.     (Ne.  91,101.) 
(Supreme  Court  ef  Calif omia.    Jme  27,  1886.) 

Department  1.  Appeal  from  superior  court 
Bntte  county;  John  C.  Gray,  J. 

David  Johns  was  convicted  of  grand  larceny, 
and  appeals.     Affinned. 

John  Gnideiy  and  G.  F.  Lott,  for  appellant 
Atty.  Gen.  Fitzgerald,  for  tbe  Pe^le. 

PER  CURIAM.  The  defendant  was  convict- 
ed of  the  crime  of  grand  larceny,  and  appeals 
from  the  judgment  and  order  denyini;  his  motion 
for  a  new  trial.  We  have  carefully  examined 
appellant's  brief,  and  also  the  record  on  appeal, 
and  find  nothing  whatever  demanding  a  new 
trial  of  tbe  case.  There  Is  no  assignment  of  er- 
ror demanding  any  extended  oonsideratloa. 
The  evidence  was  ample  to  support  the  verdict 
and  the  question  aa  to  the  aufficiencr  of  the 
Identification  of  the  hides  claimed  by  the  proso- 
cntion  to  have  been  taken  from  the  stolen  eUtie 
is  not  material  upon  this  appeal  The  prod1l^ 
tioo  in  evidence  of  these  hides  was  but  one  ele- 
ment or  circumstance  in  the  case  tending  tn 
prove  guilt.  If  the  identification  was  complete, 
the  evidence  was  strong.  If  the  identification 
was  weak,  the  evidence  was  likewise  weak.  Th« 
weight  and  importance  to  be  attached  to  it  war 
purely  a  matter  for  the  Jury.  The  Instruction 
of  the  court  bearing  upon  this  question  wat 
clearly  correct.  We  see  no  valid  objection  to 
the  admission  of  the  evidence  of  the  accomplice 
Johnson,  and  find  nothing  in  the  record  that 
wonld  have  iuBtlSed  the  court  in  rejecting  It  up- 
on the  ground  that  it  was  giv^n  under  promise  o' 
reward.    Judgment  and  order  affirmed. 


aw  Cal.  Sii  I 
WOOD  et  at.  v.  OAKLAND  &  B.  RAPID 
TRANSIT  CO.    (No.  16,779.)" 

(Supreme  Conrt  of  California.    June  26,  1895 

MacHANics'  liiEMs—  Suit  to  Fokeclosb— PAaxif.- 
— FAituBE  TO  Record  Contract— Ef»ect. 

1.  Thonghi,  where  the  contract  with  the  ori? 
nal  contractor  is  void  on  account  of  the  failure  tc 
record  the  same  with  the  county  recorder,  tli- 
contractor  is  not  a  necessary  party  to  an  actio: 
by  laborers  and  material  men  Uf  enforce  median 
ica'  liens,  yet  he  may  be  made  a  party,  so  m  6' 
enforce  his  personal  liabili^,  thereby  avoidiii- 
a  multiplicity  of  suits. 

2.  In  an  action  to  enforce  a  mechanic^*  Ben. 
a  complaint  alleging  the  completion  of  the  build 
Ing  "on  or  about"  a  certain  time,  and  farther 
alleging  that  the  claim  of  lien  was  filed  within  30 
days  after  such  completion,  is  not  demurrable 
for  failure  to  allege  more  specifically  the  date 
of  the  completion  of  the  building. 

3.  In  an  action  to  enforce  a  mechanic')^ 
lien,  error  in  overruling  a  demurrer  on  aoooaal 
of  the  failure  to  allege  in  the  '""pp'^f'nt  tbe  char 


iBebearing  denied. 
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actcr  of  the  extra  work  is  not  ground  for  re- 
vorsal,  where  the  claim  for  extra  work  was  not 
allowed. 

4.  A  memorandum  of  a  building  contract 
filed  with  the  recorder,  reciting  that  the  contract- 
or is  to  furnish  the  material  and  labor  for  the 
erection  of  a  "one-story  brick  building,  and  all 
work  mentioned  in  the  specifications  in  con- 
nection therewith,  in  a  workmanlike  manner, 
and  in  conformity  with  the  plans  •  •  ♦  by 
the  construction  committee"  of  plaintiff,  does 
not  contain  "a  statement  of  the  general  char- 
actor  of  the  work  to  be  done"  (Code  Civ.  Proc. 
§  1183,  as  amended  iq  1887);  and  honce  the 
contract 'does  not  limit  the  owner's  liability  for 
mechanics'  liens  of  laborers  and  material  men. 

Department  1.  Appeal  from  superior  court, 
Alameda  county;  F.  W.  Henshaw,  Judge. 

Action  by  Al.  Wood  and  others  against  the 
Oakland  &  Berkeley  Rapid-Transit  Company 
and  another.  There  was  a  judgment  forplaln- 
tlffs,  and  the  defendant  transit  company  ap- 
peals.   Affirmed. 

J.  E.  McElTath,  for  appellant  Jas.  C.  Mar- 
tin and  W.  H.  Mahoney,  for  respondents. 

VAN  FLEET,  J.  This  is  an  appeal  by  the 
defendant  the  Oakland  &  B^keley  Rapid- 
Transit  Company  from  the  judgment  render- 
ed against  it,  and  an  order  denying  it  a  new 
trial  in  three  separate  actions,  ccmsolidated 
and  tried  as  one,  brought  for  the  foreclosure 
of  certain  mechanics'  liens  for  materials  fur- 
nished and  labor  performed  In  the  construc- 
tion ctf  a  power  house  for  said  defendant 

1.  It  is  claimed  that  the  court  below  erred' 
in  overruling  the  demurrers  of  appellant  to 
the  several  complaints,  which  were  alike  In 
the  particulars  objected  to.  The  first  ground 
of  objection  Is  that  there  was  a  misjoinder  of 
parties  defendant  In  the  making  of  J.  S.  Eck- 
er,  the  original  contractor,  a  party  defendant 
The  complaints  proceed  upon  the  theory,  and 
allege,  that  the  contract  between  the  defend- 
ant corporation,  the  owner  of  the  property, 
and  the  original  contractor,  was  void,  because 
neither  the  contract  nor  a  sufficient  memo- 
randum thereof  was  filed  with  the  county 
recorder;  and  the  argument  of  appellant  is 
that,  taking  this  allegation  to  be  true,  there 
is  In  legal  contemplation  neither  a  contract 
nor  an  original  contractor,  and  the  laborer  or 
material  man  has  the  right  under  the  stat- 
ute to  sue  the  owner  of  the  building  directly 
to  enforce  his  lien;  that  in  such  instance  the 
contractor  is  not  a  necessary  party  to  a  de- 
termination of  the  matters  Involved  in  the 
action;  and  that  making  him  a  defendant  is 
therefore  Improper.  It  is  true  that  under  the 
facts  alleged,  Ecker  was  not  a  necessary  par- 
ty to  the  action,  but  it  does  not  follow  that 
he  was  not  a  proper  party;  and,  if  he  was 
either  the  one  or  the  other,  the  demurrer  on 
that  ground  was  correctly  overruled.  While 
plaintiffs  could  maintain  their  action  against 
the  owner  alone  to  enforce  their  liens,  the 
contractor  with  whom  they  dealt  was  alone 
personally  liable  to  them  for  any  deficiency 
that  might  arise;  and,  if  a  personal  judgment 
against  the  contractor  was  for  any  reason  de- 


sired, it  was  proper  to  make  him  a  defend- 
ant The  practice  has,  in  fact  been  com- 
mended, as  tending  to  avoid  a  multiplicity 
of  actions.  Giant  Powder  Co.  v.  San  Diego 
Flume  Co.,  78  Cal.  198,  20  Pac.  419. 

It  Is  claimed  that  neither  of  the  complaints 
stated  a  cause  of  action,  because  they  fall 
to  allege  the  date  of  the  completion  of  the 
building.  The  particular  allegation  objected 
to  is:  "That  the  said  building  and  structure 
was  completed  on  or  about  the  15th  day  oC 
February,  1891."  Defendant  contends  that 
to  allege  the  completion  "on  or  about"  such 
a  date  is  too  indefinite  and  uncertain  to 
amount  to  an  allegation  of  the  fact  even  as 
against  a  general  demurrer.  Assuming  this 
to  be  true,  the  defect  was  cured  by  the  fur- 
ther allegation  that  the  claim  of  lien  was  filed 
"within  thirty  days  after  the  completion  of 
said  building  and  structure."  The  only  pur- 
pose of  alleging  the  date  In  question  was  to 
show  that  plaintiffs  were  within  the  provi- 
sion of  the  statute  requiring  them  to  file  their 
claims  ot  lien  within  30  days  from  the  date 
of  the  completion  of  the  structure  or  improve- 
ment and  this  latter  allegation  meets  that 
requirement 

It  is  further  objected  that  the  demurrer,  on 
the  ground  of  uncertainty,  should  have  been 
sustained,  because  the  extent  and  character 
of  the  extra  work  alleged  is  not  shown.  It 
is  sufficient  to  say  that  this  ruling,  if  wrong, 
did  not  injure  appellant,  as  nothing  was  al- 
lowed or  awarded  in  the  decree  on  account 
of  extra  work,  and  the  ruling,  therefore,  does 
not  afford  ground  of  complaint 

2.  The  memorandum  of  contract  filed  in 
the  recorder's  office  was  wholly  insufficient. 
It  did  not  contain  "a  statement  of  the  gen- 
eral character  of  the  work  to  be  done,"  as  re- 
quired by  the  statute,  i  It  recites  that  Ecker, 
the  contractOT,  is  to  furnish  the  material  and 
labor  for  the  erection  of  "a  one-story  brick 
building,  and  all  work  mentioned  in  the  spec- 
ifications in  connection  therewith,  in  a  work- 
manlike manner,  and  In  conformity  with  the 
plans,  drawings,  and  specifications  for  the 
same  made  by  the  construction  committee  of 
said  company,"  etc.  But  the  plans,  drawings, 
and  specifications  referred  to  for  the  char- 
acter of  the  work  are  neither  set  out  nor  filed 
in  the  recorder's  office,  nor  is  there  any  at- 
tempt to  state  their  contents  or  character  in 
the  memorandum.  This  did  not  comply  with 
the  statute,  and  the  lower  court  was  right  in 
holding  the  contract  void  on  that  ground. 
Yancy  v.  Morton,  94  Cal.  561,  29  Pac.  1111; 
Willamette,  etc.,  Co.  t.  Ix>s  Angeles  College 
Co.,  94  Cal.  235,  29  Pac.  629;  Butterworth  v. 
Levy,  104  Cal.  506,  38  Pac.  897. 

The  other  points  do  not  require  special  men- 
tion. We  have  examined  them,  and  are  sat- 
isfied they  are  without  merit. 

The  Judgment  and  order  are  affirmed,  and 
the  court  below  is  directed  to  allow  respond- 
ents, as  a  part  of  their  costs  of  appeal,  a 

1  Code  Civ.  Proc.  {  1183,  as  amended  in  1887. 
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reasonable  fee  for  the  services  of  their  at- 
torneys in  this  coturt 

We  concur:    GAROUTTE,  J.;  HARRISON, 


(107  Cal.  492) 

McDonald  t.  mezes.    (No.  15,672.) 

(Supreme  Court  of  California.     June  24,  1895.) 

Contract  poe  Stueet  Paviso— Validity— Work 

NOT  Called  pou  bt  Coktkact— Effect — Ap- 

pohtionmbnt  op  Assessments. 

1.  A  provision  in  a  Btroet-pavins;  contract, 
wiiicli  exempts  the  superintendent  from  the  per^ 
formance  of  official  duties,  as  between  himself 
and  the  contractor,  will  not  affect  the  validity  of 
assessments  for  work  done  under  the  contract. 

2.  The  fact  that  a  contractor  has  done  work 
not  called  for  by  the  contract  and  resolution  of 
intention,  and  has  demanded  payment  therefor, 
will  not  invalidate  assessments  tor  work  called 
for  by  the  contract,  where  the  apportionment  of 
assessments  for  the  work  uncalled  for  is  sep- 
arate from  the  apportionment  for  that  called  ioi, 
and  the  demands  for  apportionment  are  sepa- 
rately made. 

3.  A  provision  in  a  contract  for  street  pav- 
ing that  the  work  shall  be  commenced  "within 
14  days"  from  the  date  of  the  contract  is  suffi- 
cient, under  St.  1885,  p.  151,  providing  that  the 
time  for  the  commencement  of  the  work  shall 
be  fixed  at  not  more  than  15  days  from  the  date 
of  the  contract. 

Depaitment  2.  Appeal  from  superior  cotirt, 
city  and  county  of  San  Francisco;  Eugene 
Garber,  Judge. 

Action  by  J.  W.  McDonald  against  Juliet 
J.  Mezes  to  recover  the  amount  of  a  street 
assessment  From  a  judgment  for  plaintifT 
and  an  order  denying  a  motion  for  a  new 
trial,  defendant  appeals.  Modified  and  af- 
firmed. 

P,  R.  Whltcomb,  for  appellant  J.  0. 
Bates,  for  respondent 

McFARLAND,  J.  This  is  an  appeal  by  de- 
fendant from  a  judgment  in  favor  of  plaintiff 
in  an  action  to  recover  the  amount  of  a  street 
assessment  in  San  Francisco,  and  from  an 
order  denying  a  new  trial.  This  litigation  has 
arisen— as  much  former  litigation  arose— out 
of  the  carelessness  of  ofiBcers  and  contractors 
when  attempting  to  follow  statutory  provi- 
sions alwut  street  worlc,  or  willful  efforts  to 
evade  some  of  those  provisions.  We  do  not 
think,  however,  that  In  the  case  at  bar  any 
of  the  points  made  for  reversal  are  tenable. 

It  is  contended  by  appellant  that  the  con- 
tract for  the  work  Is  absolutely'  void  because 
it  contains  the  following  clause:  "Nor  shall 
the  said  James  tiUleran,  said  superintendent 
nor  his  sureties  or  bondsmen,  be  liable  or 
holden  •  •  •  for  any  delinquency  on  his 
part"  This  clause  should  not  have  been  in 
the  contract;  for  the  superintendent  can  on- 
ly be  relieved  from  the  "delinquency  of  per- 
sons and  property  assessed."  The  clause  Is 
not  authorized  by  the  statute.  It  proposes  to 
relieve  the  superintendent  from  the  conse- 
quences of  his  failure  to  do  certain  acts  nec- 
essary to  the  validity  of  the  assessment,  up- 
on which  alone  the  contractor  could  collect 


the  money  due  for  his  work.  It  proposes  to 
exempt  the  superintendent  from  the  perform- 
ance of  official  duties,  and  as  between  the 
parties  to  the  contract  is  probably  void  as 
against  public  policy.  But  it  did  not  affect 
or  prejudice  the  rights  of  the  property  owner, 
and  therefore,  as  to  appellant,  did  not  make 
the  contract  void.  Appellant  relies  on  Brown 
V.  Jenks,  98  Cal.  10,  32  Pac.  701;  but  in  that 
case  the  unauthorized  proposition  that  the 
contractor,  after  the  completion  of  the  work, 
should  Jieep  the  streets  in  thorough  repair 
for  five  years,  was  included  in 'the  proposal 
for  bids,  and  it  was  held  that  as  the  bids 
were  made  on  that  basis  they  would  neces- 
sarily be  higher  than  If  the  unauthorized 
proposition  had  not  been  In  the  proposal,  and 
the  burdens  of  the  property  owner  were  Ibus 
Increased.  But  in  the  case  at  bar  the  unau- 
thorized proposition  in  the  contract  relating 
to  the  delinquency  of  the  superintendent  was 
not  in  the  proposal,  and  the  bids  were  not  in- 
fluenced by  It 

It  is  contended  that  the  judgment  should 
be  reversed  because  both  the  assessment  and 
the  demand  included  the  cost  of  -work,  not  au- 
thorized by  the  resolution  of  intention.  The 
resolution  provided  for  granite  curbs  on  Tenth 
street,  between  Folsom  and  Harrison;  for 
paving  the  roadway  with  basalt  blocks;  "and 
that  granite  curbs  and  plank  sidewalks  be 
laid  on  the  angular  corners  of  the  Intersec- 
tion of  Sheridan  and  Tenth  streets,  and  that 
granite  crosswalks  be  laid  across  said  inter- 
section." The  language  of  the  contract  sub- 
stantially followed  that  of  the  resolution  of 
Intention,  although  the  latter  part  of  it  is  a 
little  ambiguous.  It  seems,  however,  that  the 
contractor,  in  addition  to  the  work  clearly 
specified  in  the  resolution,  also  laid  a  side- 
walk in  front  of  lot  2,  the  lot  owned  by  appel- 
lant The  assessment  was  divided  Into  three 
apportionments:  The  first,  as  against  said 
lot  2,  was  for  $348.86;  the  second,  for  $66; 
and  the  thhrd,  for  $82.02,— and  appellant  con- 
tends, and,  we  will  assume,  correctly,  that  the 
first  and  third  apportionments  Include  all  the 
work  embraced  in  the  resolution  of  intention, 
and  that  the  second  apportionment  is  exclu- 
slvdy  for  work  not  embraced  in  said  resolu- 
tion. But  the  second  apportionment  of  $66 
was  entirely  for  laying  a  sidewalk  in  front 
of  said  lot  2,  and  Is  completely  separable 
from  the  two  other  apportionments;  and  it 
therefore  did  not  vitiate  the  other  apportion- 
ments. Moreover,  It  Is  apparent  that  the  de- 
mand for  each  apportionment  was  separately 
made.  The  demand  on  lot  2  was  made  for 
$348.86,  for  $06,  and  for  $82.02.  The  demands 
for  the  vaUd  apportionments  were  therefore 
good,  notwithstanding  the  demand  for  the 
separate  amoimt  of  $U6  for  sidewalks.  This 
view  Is  within  the  principle  of  Bkle  ▼.  Knight 
93  Cal.  165.  28  Pac.  860,  and  Parker  v.  Reay, 
76  Cal.  103,  18  Pac.  124.  The  judgment 
should  therefore  be  modified  by  striking  out 
the  $66  and  interest,  and  in  all  other  respects 
should  be  affirmed. 
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Respondent  contends  that  tbe  whole  judg- 
ment should  be  affirmed,  because  appellant's 
only  remedy  for  the  unauthorized  work  was 
an  appeal  to  the  supervisors,  and  cites  as  au- 
thorities on  the  point  Ferine  v.  Forbush,  97 
Cal.  305,  32  Pac.  226,  and  the  cases  there 
cited.  We  are  not  clear,  however,  that  the 
facts  of  the  case  at  bar  bring  It  within  the 
principle  of  those  cases.  The  language  of 
the  superintendent  with  respect  to  the  com- 
mencement of  the  work  Is  as  follows:  "The 
work  to  be  commenced  within  fourteen  days 
and  completed  wIttuD  ninety  days  from  the  date 
of  this  contract;"  and  appellant  contends  that 
this  was  not  a  fixing  of  tbe  time  for  tbe  com- 
mencement of  the  work,  as  provided  by  sec- 
tion 6  of  the  act.  St.  1885,  p.  151.  That 
section  provides  that  the  superintendent  shall 
fix  tbe  time  for  the  commencement  of  the 
work,  "which  shall  not  be  more  than  fifteen 
days  from  the  date  of  the  contract."  And 
appellant  contends  that  be  should  have  nam- 
ed the  particular  day  within  the  15  days. 
"Within  fourteen  days,"  was  held  good  in 
Fletcher  v.  Prather,  102  Cal.  424,  30  Pac.  C58; 
but,  as  appellant  says,  tbe  precise  point  here 
made  seems  not  to  have  been  made  in  tbat 
case.  However,  we  do  not  think  tbat  tfawe 
is  any  force  in  the  contention.  If  the  stat- 
ute had  provided  that  the  work  must  be  com- 
pleted within  a  certain  time  after  its  com- 
mencement, it  might  be  of  some  importance 
to  fix  tbe  very  day  on  which  it  should  be  com- 
menced: but  there  is  no  such  provision,  the 
time  of  completion  being  left  to  tbe  discre- 
tion of  the  superintendent.  In  tbe  case  at 
bar  he  fixed  90  days  from  the  ('!>t»  <f  tl>e  con 
tract  for  tbe  completion,  and  within  14  days 
from  said  date  for  the  comujeiiieuient,  of 
tbe  work.  The  date  of  the  contract  was 
June  9th;  and  if.  instead  of  saying  "within 
founeen  days,"  he  had  named  the  fourteenth 
day,  which  would  have  been  June  23d,  the 
effect  would  have  been  the  same.  Under  tbe 
present  condition  of  the  statute  we  really 
can  see  no  importance  attaching  to  this  con- 
tention. 

There  are  no  other  points  necessary  to  be 
considered.  Tbe  order  denying  the  motion 
for  a  new  trial  Is  afflnncd,  and  the  cause  is 
remanded,  with  instructions  to  tbe  sup'irlor 
court  to  modify  the  judgment  by  striking  out 
and  deducting  therefrom  the  sum  of  $(iC,  and 
all  interest  on  said  last-iianipd  sum  of  money. 
In  all  other  respects  the  judgment  is  afllrmed. 

We  concur:    HENSHAW,  J.;  TEMPLE,  J. 


(107  Cal.  SU) 

HALL  V,  CAPPS  et  al.     (No.  19.!542.) 

(Supreme  Court  of  California.     June  2Y,  1895.) 
Tax  Dbkds — Appidavit  op  Notice— OxocccpiEn 

1.  Tender  Pol.  Code.  5  STS.')  (before  ampTid- 
ment  of  March,  19.  1891),  requiring  tlie  pnrehas- 
er  of  property  Bold  for  taxes.  30  days  before  ap- 
plying for  a  deed,  to  serve  notice  on  the  owner 


of,  or  the  person  occnpying.  the  property,  except 
where  tbe  premises  are  unoccupied,  in  wbidi 
case  it  may  be  served  by  posting,  and  providing 
that  no  deed  shall  be  issued  until  an  amdavit  is 
filed  that  the  notice  required  has  been  given,  an 
affidavit  of  notice  by  posting  gives  the  tax  col- 
lector no  authority  to  issue  a  deed,  when  it  does 
not  show  that  the  property  was  unoccupied. 

2.  The  presumption  arising  from  a  recital  in 
a  deed  that  an  a&davit  was  filed  "showing  that 
the  above-described  property  is  unoccupied,  and 
that  notice  has  been  given,  etc.,  is  rebutted  by 
the  affidavit's  showing  nothing  of  tbe  kind,  and 
parol  evidence  is  inadmissible  to  show  that  the 
property  was  unoccupied. 

C!ommi8sloner'3     decision.     Department     1. 
Appeal  from  superior  court,  San  Diego  county; . 
W.  L.  Pierce,  Judge. 

Action  by  Mary  O.  Hall  against  Thomas  J. 
Capps  and  another  to  quiet  title.  Plaintiff 
had  Judgment  From  an  order  denying  a  mo- 
tion for  a  new  trial,  defendants  appeal.  Af- 
firmed. 

Daney  &  Wright,  T.  J.  Capps,  and  B.  B. 
Capps,  for  appellants.  McDonald  &  McDon- 
ald, for  respondent 

SBARLS,  O.  This  action  Is  to  quiet  the 
tttle  of  Mary  O.  Hall  to  lot  16  in  block  175  of 
the  San  Diego  Land  &  Town  Company's  addi- 
tion to  the  city  of  San  Diego,  county  of  San 
Diego,  state  of  California.  Defendants  set  up 
title  in  themselves,  as  grantees  of  one  T.  W. 
Payne,  who  claimed  title  to  the  premises  un- 
der a  tax  deed  executed  March  21,  1891,  up- 
on a  sale  of  the  property  made  March  14, 
1880,  for  delinquent  taxes  for  the  fiscal  year 
1889-90.  Tbe  statement  on  a'  motion  for  a 
new  trial  shows  that  the  cause  was  submitted 
in  the  court  below  upon  an  agreed  statement 
of  facts,  in  which  was  Incorporated  (1)  cer- 
tificate of  sale;  (2)  notice  to  redeem,  with 
affidavit  of  service  thereof;  (3)  tbe  tax  deed. 
Pending  the  argument  in  the  court  below, 
counsel  for  plaintiff  objected  to  the  sufficiency 
of  the  affidavit  attached  to  the  notice  of- re- 
demption, which  is  in  the  following  language: 

"State  of  California,  Ootmty  of  San  Diego— 
ss.:  J.  W.  Payne,  being  duly  sworn,  says  that 
he  Is  tbe  purchaser  at  tax  sale  of  property 
described  in  tbe  foregoing  instrument;  tbat 
on  the  10th  day  of  February,  1891,  he  per- 
sonally posted  in  a  conspicuous  place  upon 
said  property,  to  wit  upon  lot  IC,  block  175, 
of  the  San  Diego  Land  and  Town  Company's 
addition  to  San  Diego,  a  written  notice,  of 
which  the  foregoing  is  a  copy.     S.  W.  Payne. 

"Subscribed  and  sworn  to  before  me,  7th 
day  of  March,  1891.  H.  W.  Weineke,  Tax 
Collector." 

Defendants  thereupon  offered  to  prove  by 
iwrol  evidence  that  the  property  was,  at  the 
time  of  posting  the  notice  of  redemption,  and 
at  all  times,  vacant  and  unoccupied,  to  which 
proposed  proof  the  plaintiff  objected,  upon  the 
ground  that  the  same  was  incompetent,  ir- 
relevant, and  immaterial;  urged,  in  substance^ 
that  the  point  was  not  as  to  whether  the  prem- 
ises were  in  fact  vacant  and  unoccupied,  but 
whether  the  tax  collector,  at  the  time  be  ex- 
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ucuted  the  deed,  had  sufficient  evldrace  of 
such  fact,  based  upon  an  affldarlt,  etc.  The 
court  sustained  the  objection,  and  the  ruling 
la  assigned  as  error. 

The  notice  of  redemption,  as  above  stated, 
was  served  by  posting  upon  the  property  on 
the  16th  day  of  February,  1801.  At  that 
thne  section  3785  of  the  Political  Code  (which 
was  thereafter,  and  on  the  lOth  day  of  March, 
1891,  amended)  required  the  purchaser  of  prop- 
erty sold  for  delinquent  taxes,  or  his  assignee, 
30  days  before  applying  for  a  deed,  to  "serve 
upon  the  owner  of  the  property  purchased,  or 
upon  the  person  occupying  the  property,  if 
said  property  Is  occupied,  a  written  notice, 
stating,"  etc.  "In  the  case  of  unoccupied 
property  a  similar  notice  shall  be  posted  In  a 
conspicuous  place  upon  the  property  at  least 
•  •  •  thirty  days  before  the  purchaser  ap- 
plies for  a  deed,  and  no  deed  of  the  property 
sold  at  delinquent  tax  sale  shall  be  issued 
by  the  tax  collector,  or  any  other  officer,  to 
the  purchaser  of  such  property  nntil  after  such 
purchaser  shall  have  ffied  with  such  tax  col- 
lector, or  other  officer,  an  affidavit  showing 
ttiat  tlie  notice  hereinbefore  required  to  be 
given  has  lieen  given  as  herein  required, 
which  said  affidavit  stiall  be  filed  and  pre- 
serred  by  the  tax  collector  as  other  files,  pa- 
pers and  records  kept  by  him  in  his  office." 
It  wlU  be  observed  from  the  foregoing  statute 
(L)  that  the  notice  must  be  served  upon  the 
owner  of  the  property,  or  the  person  occupy- 
lug  It,  in  all  cases,  except  where  the  prem- 
ises are  unoccupied,  in  which  case  it  may,  be 
.served  by  posting  upon  the  property;  (2)  that 
the  tax  collector  has  no  authority  to  issue  & 
<leed  for  property  sold  until  the  affidavit  Is 
Hied  showing  that  the  notice  "has  been  given 
.19  herein  required."  Proof  of  two  things  are 
requisite  to  authorize  the  tax  collector  to 
issue  his  deed  in  such  a  case:  (1)  The  fact  ot 
posting  the  notl::e  on  the  proiierty;  and  (2) 
the  fact  that  the  premises  are  unoccupied. 
Itlvery  fact  stated  In  the  affidavit  of  8.  W 
i'ayne  may  have  been  true,  and  yet  the  prem 
ises  may  have  been  occupied,  In  which  evcm 
I  be  posting  would  have  been  of  no  avail.  The 
lax  collector  had  no  authority  to  issue  the 
leed  until  he  was  supplied  by  affidavit  with 
I  be  proof  af  notice  given  as  by  the  statute  pro- 
v-ided,  and,  as  the  affidavit  in  question  failed 
lo  show  that  such  notice  was  given,  he  was 
without  authority  to  issue  the  deed.  His  power 
romes,  not  alone  from  the  existence  of  the 
facts,  but  from  the  proof  of  their  existence, 
made  In  the  manner  specified  in  the  statute, 
and  the  mode  becomes  the  measure  of  his 
power.  Service  of  notice  in  such  cases  by 
(wstlng  upon  the  premises  constitutes  an  ex- 
ception to  the  rule  of  the  statute  requiring 
personal  notice,  and  he  who  would  avail  him- 
self thereof  must  establish  by  proof  the  facts 
bringing  the  case  within  the  exception. 

Appellants'  counsel  aver  In  their  brief  that 
It  was  conceded  at  the  trial  "by  respondents. 
In  the  stipulations  herein  filed,  that  the  real 
property  In  controversy  wa*  vacant  and  nn- 


occupied  property  on  the  16th  day  of  Feb- 
ruary, 1891, — the  time  when  the  purchaser 
thereof  at  the  delinquent  tax  sale  posted  hia 
notice  to  redeem  in  a  conspicuous  place  there- 
on." We  tail  to  find  any  such  admission  In 
the  record.  In  Clarke  v.  Meade,  102  Cal.  518, 
36  Pac.  862,  the  point  made  here  in  reference 
to  the  affidavit  was  not,  so  far  as  appears, 
made,  considered,  or  decided.  A  witness  In 
that  case  testified,  without  objection,  so  far  as 
appears,  that  the  land  was  vacant  and  unoc- 
cupied, and  that  he  posted  the  notice  thereon. 
The  opinion  shows  also  that  the  notice  and 
affidavit  were  in  evidence,  and  holds  ttiat  the 
notice  contained  the  matters  required  by  sec- 
tion 3785  of  the  Political  Code;  bnt  no  point 
was  made,  so  far  as  appears,  as  to  the  suffi- 
ciency of  the  affidavit  Its  contents  do  not 
appear,  and  no  comment  Is  made  thereon  by 
the  court  The  deed  In  the  present  case  did 
contain  a  recital  that  the  purchaser  at  the 
tax  sale  had  filed  an  affidavit  "showing  that 
the  above  described  property  Is  onoccupted, 
and  that  notice  has  been  given,"  etc.  This 
we  may  concede  to  be  prima  facie  evidence 
of  the  facts  stated  therein,  but  the  presump- 
tion arising  therefrom  is  rebutted  by  the  af- 
fidavit, from  which  it  appears  that  it  did  not 
show  anything  of  the  kind.  There  was  there- 
fore no  error  In  the  ruling  of  the  court  ex- 
cluding the  parol  evidence  offered  by  the  niaia- 
tift  to  show  that  the  property  was  vacant  and 
unoccupied. 

As  the  error  considered  Involves  the  validity 
of  the  tax  deed,  which  is  deemed  Told  for 
want  of  a  sufficient  predicate  to  warrant  Its 
issue,  the  other  errors  assigned  need  not  be 
considered.  The  order  appealed  from  staoold 
be  affirmed. 

We  concur:    VANCMEF,  a;   HATMB8.a 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  order  appealed  trom 
Is  affirmed. 


OOT  Cal.  SSn 

MORFFEW  et  al.  v.  SAN  FRANCISCO  &  S. 

R.  R.  CO.  et  al.    (No.  15.243.) 
(Supreme  Court  of  California.    June  29,  18S5.) 

CONSTBITCTION    OT    WlLI^— FoWBB    OF    B&U— £vi- 

DBMCB  OF  Execution— Vestimo  of 
TsDST  Estate. 
1.  A  testator  devised  bis  half  interest  in  the 
real  property  of  the  community  estate  to  hia 
wife,  in  trust  for  their  children,  subject  to  a  life 
estate  in  herself,  the  ezpenaes  of  the  estate  to 
be  paid  out  of  the  income,  and  final  distribotion 
to  be  made  on  death  of  the  widow,  and  after  the 
youngest  child  attained  Its  majoril?;  none  of 
the  productive  property  to  be  sold  before  flnal 
distribution,  and  the  executors  to  have  power  to 
sell.  In  their  discretion,  the  unimproved  lands; 
the  proceeds  of  such  sales  to  "be  <Uvided  among 
the  heirs  as  before  directed."  The  widow  qoali- 
fled  as  executrix,  and  under  a  partial  distribution 
took  her  half  Interest  in  the  lands  In  fee,  and  • 
life  estate  in  the  other  half,  nnder  the  will.  BM 
that,  after  the  partial  distribntion.  the  widow  bad 
a  power  of  sale  as  to  the  remainder  in  the  unim- 
proved lands  as  trsstee,  and  not  as  execntrix. 
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and  hence  a  nle  thereunder  need  not  be  con- 
firmed by  the  conrt  as  provided  by  Code  Oir. 
Proc.  I  1561,  in  the  case  of  aalea  of  property 
made  by  direction  of  a  will. 

2.  Where  one  by  the  express  provisions  of 
a  vrill  talces  a  life  estate  in  land,  with  limitation 
over,  and  is  also  iriven  a  trustee's  power  of  sale 
of  the  land,  to  be  exercised  at  his  discretion, 
the  life  estate  is  not  enlarged  to  a  fee  by  the 
granting  of  the  power. 

3.  Where  one  given  a  tmstee's  naked  power 
•f  sale  of  land  by  a  will  executes  a  deed  of  the 
land,  the  situation  and  circumstances  under 
which  it  was  executed  are  admissible  to  show 
that  such  deed  was  intended  as  an  execution  of 
the  power  of  sale;  Code  Civ.  Proc.  (  1860,  pro- 
viding that  the  drcnmstancea  under  which  an 
instrument  was  executed  may  be  considered  in 
its  construction. 

4.  A  widow,  advanced  in  yean,  holding  • 
life  estate  in  a  tract  of  hind,  with  a  trustee's 
naked  power  of  sale  as  to  the  remainder,  con- 
veyed the  land  to  the  agent  of  •  railroad  by  a 
deed  which  failed  to  show  an  execution  of  the 
trustee's  power  of  sale.  When  the  deed  was  exe- 
cuted, an  action  by  the  railroad  for  condemnation 
of  the  land  for  ose  for  railroad  purposes  had 
been  properly  commenced  against  the  widow 
and  heirs,  and  the  widow  knew  that  the  grantee 
was  agent  for  this  railroad  company,  that  the 
rnilroaid  was  being  built,  and  that  a  station  was 
to  be  established  on  the  property  in  question. 
Bdd,  that  the  widow  intended  to  execute  her 
trustee's  power  of  sale  as  to  the  remainder. 

6.  Civ.  Code,  i  863,  providing  that  an  ex- 
press trust  vests  the  whole  estate  in  the  trustee, 
and  that  the  beneficiaries  take  no  estate  or  in- 
terest In  the  property,  does  not  prevent  one  with 
a  life  estate  in  land  from  having  a  trustee's 
naked  power  of  sale  as  to  the  remainder. 

Oommlssloners'  decision.  Department  2. 
Appeal  from  superior  court,  Marin  county; 
B.  B.  Mahon,  Judge. 

Action  by  Margaret  J.  Mortfew  and  others 
against  the  San  Francisco  &  San  Rafael  Ball- 
road  Company  and  othiers  for  the  possession 
of  land.  Frbm  a  judgment  for  defendants, 
and  an  order  denying  a  new  trial,  piaintlfts 
appeal.    Affirmed. 

Mich.  Mullany  and  Wm.  Grant,  for  appel- 
ianta.  Chaa.  F.  Hanlon  and  Constantlne  B. 
A.  Foerster,  for  respondents. 

BRITT,  0.  Matthew  Crooks  died  In  the 
month  of  February,  1879,  being  then  tbe  own- 
er of  property  amounting  to  $750;000  or  there- 
abouts in  value,  and  consisting  mainly  of  real 
estate  in  Marin  and  other  counties  of  this 
state.  He  had  at  that  time  about  2,500  acres 
in  the  county  named,  Including  two  certain 
parcels  of  salt  marsh  and  tide  lands,  contain- 
ing together  15.21  acres,  which  marsh  and 
tide  land  was  unproductive  and  unimproved. 
Decedent  left  a  widow,  Susan  Crooks,  who 
yet  survives,  and  the  whole  estate  was  com- 
munity property.  PlalntlfFs  are  the  children 
of  said  Matthew  Crooks  and  his  said  wife, 
and  claim,  under  tbe  provisions  of  his  will 
below  stated,  to  be  the  owners  as  tenants  In 
common  of  an  undivided  one-half  interest 
In  said  15.21  acres  of  land.  They  prosecute 
tills  action  to  quiet  their  alleged  title  to  the 
same,  though  in  the  argument  It  is  admitted 
by  their  oounsd  that  their  assumed  Interest 
to  subject  to  a  precedent  estate  vested  in  one 
«t  tbe  defendants  during  the  life  of  tbeir  said 


mother.  Those  of  the  defendants  who  resist 
the  action  deny  that  the  plaintiffs  have  any 
Interest  In  the  lands,  and  claim  that  tbe  de- 
fendant tbe  San  Francisco  &  North  Pacific 
Railway  Company  is  tbe  owner  of  the  whole 
thereof.  The  court  below  was  of  this  opin- 
ion, and  rendered  Judgment  that  the  plain- 
tiffs take  nothing;  from  which  Judgment, 
and  an  order  denying  their  motion  for  a  new 
trial,  the  plaintiffs  appeal. 

Said  deceased  left  a  hologrraphic  will,  of 
which  tbe  portions  material  to  the  present 
controversy  are  as  follows:  '1  bequeath  all 
my  property,  both  real  and  personal,  to  my 
beloved  wife,  Susan  Crooks,  In  trust  for  our 
children  [naming  them,  there  being  ten  In 
all],  subject  to  the  following  conditions:  That 
out  of  the  income  of  the  estate  my  wife,  be- 
fore mentioned,  will  pay  all  taxes  and  assess- 
ments, all  Just  debts  and  current  expenses,  as 
they  become  due.  maintain  and 'educate  our 
before-mentioned  children;  that  she  will  pay, 
after  my  decease,  the  sum  of  $5,000  in  gold 
coin  to  those  of  the  before-mentioned  children 
who  attain  tbe  age  of  twenty-one  years.  It 
is  my  wish  and  desire  that  none  of  my  prop- 
erty be  sold  or  disposed  of  In  any  other  way 
than  by  lease  until  my  youngest  Burviving 
child  shall  be  twenty-one  years  of  age  It  is 
my  wish  and  desire  that  my  wife,  Susan 
Crooks,  shall  have  control  of  my  estate,  as 
well  as  the  Income  derived  from  It,  during 
her  natural  life,  and,  in  case  of  her  death  or 
disability  to  manage  the  estate,  then  I  a^ 
point  the  majority  of  the  surviving  heirs  who 
have  attained  the  age  of  twenty-one  years  to 
carry  out  the  trust  herein  set  forth.  And  it 
la  my  desire  and  will  that  on  the  death  of  my 
wife,  Susan  Crooks,  and  after  my  youngest 
surviving  child  shall  have  attained  the  age 
of  twenty-one  years,  tbat  the  estate  shall  be 
divided  among  the  surviving  heirs  share  and 
sbare  alike.  Should  it  be  desirable  by  a 
majority  of  my  executors  herein  appointed  te 
sell  a  part  of  the  unproductive  estate  hereby 
granted  before  the  final  distribution  of  tbe 
same,  I  desire  that  tbe  proceeds  be  divided 
among  the  surviving  heirs  as  before  directed; 
but  none  of  the  Improved  or  productive  prop- 
erty shall  be  sold  before  final  distribution  of 
the  same,  and  it  Is  my  will  and  desire  tbat 
tbe  before-mentioned  executors  shall  carry 
out  the  provisions  of  this  wUl  without  the  giv- 
ing of  bonds  or  the  interference  or  Interven- 
tion of  any  court"  No  person  was  In  direct 
terms  appointed  executor  of  the  will,  but  (In 
accordance,  we  suppose,  with  the  testator's 
apparent  Intent,— Civ.  Code  |  1371)  letters 
testamentary  thereon  were  in  March,  1879, 
issued  to  Susan  Crooks,  the  surviving  widow, 
by  tbe  probate  coiut  of  the  city  and  county  of 
San  Francisco,  la  which  conrt  the  will  was 
admitted  to  probate.  Two  of  the  children  at 
said  deceased  were  yet  minors  at  tbe  time  <tf 
tbe  commencement  of  this  action,  Febmaiy 
18,1889. 

Upon  tbe  petition  of  tbe  executrix,  said  i>r»> 
bate  court,  90  tbe  IStb  day  of  December,  ISn^ 
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made  a  decree  of  partial  distribution  of  tlie 
estate  of  said  deceased,  containing,  among 
other  directions,  the  following::  "That  there 
be  and  is  hereby  distributed  to  her  [said 
Susan]  one  undivided  one-half  of  the  property 
and  tracts  of  land  hereinafter  described,  to 
be  held  by  her  in  her  own  right,  being  the 
one-half  thereof  belonging  to  her  as  com- 
uion  property  of  the  community  of  the  said 
Matthew  Crooks  and  herself,  and  the  remain- 
ing half,  for  the  term  of  her  natural  life,  ui)- 
on,the  trusts  declared  in  the  will  of  said  Mat- 
thew Crooks,  deceased,  as  construed  by  this 
court  as  follows:  To  pay  from  the  income  as 
It  accrues,  after  maintaining,  supporting  and 
educating  the  cliildren  of  the  said  decededt, 
as  directed  by  said  will,  the  legacies  mention- 
ed In  said  will  as  follows:  [Naming  the  chil- 
dren and  the  amount  to  be  paid  to  each],  as 
they  shall  respectively  arrive  at  the  age  of 
twenty-one  years,  and  for  the  other  purposes 
designated  in  the  will  of  the  said  Matthew 
Crooks,  reference  to  which  for  that  purpose  is 
hereby  made."  The  lands  involved  in  this 
action  were  included  among  the  tracts  de- 
scribed in  said  decree.  On  April  21,  1SS4,  said 
Susan  Crooks  executed  to  James  M.  Dona- 
hue two  certain  deeds,  each  purporting  to 
"grant,  bargain,  sell,  and  convey"  to  said 
Donahue,  his  heirs  and  assigns,  forever,  one 
of  the  parcels  of  land,  respectively,  In  which 
the  plaiutifis  assert  an  interest  here.  Such 
deeds  were  signed  and  acknowledged  by  Mrs. 
Crooks  in  her  individual  name,  no  reference 
being  made  in  them  to  her  capacity  of  execu- 
trix or  trustee,  or  to  the  power  of  sale.  The 
two  deeds  were  substantially  identical  in 
form,  differing  as  to  the  premises  described. 
The  sale  was  not  reported  to  the  superior 
court,  nor  was  any  confirmation  of  the  same 
asked  or  obtained.  Donahue  paid  to  Mrs. 
Crooks  for  such  land,  at  the  time  of  the  exe- 
cution of  said  deeds,  the  sum  of  $4,000.  Such 
title  as  he  then  acquired  has  passed  to  and  is 
now  vested  in  the  defendant  the  San  Francis- 
co &  North  Pacific  Railway  Company,  which 
has  apparently  succeeded  to  the  interests  of 
the  otiier  defendant  companies.  Since  the  ex- 
ecution of  said  deeds,  Donahue  and  the  sue- 
cuKsive  railroad  companies  claiming  under 
him  have  bad  actual  possesi-^ion  of  the  lands, 
and  erected  thereon,  as  tlie  court  found,  "ex- 
pensive and  valuable  improvements  of  a 
permanent  character  i>artaking  of  the  real- 
ty." Some  other  facts  attending  the  execu- 
tion of  said  deeds  will  be  stated  In  connection 
with  our  views  of  the  intent  of  the  grantor. 
It  was  alleged  in  the  complaint  that  Susan 
Crooks  refused  to  Join  in  the  action  as  plain- 
tiff, and  she  was  therefore  made  a  party  de- 
fendant. She  filed  an  answer  admitting  all 
the  allegations  of  the  complaint 

1.  Susan  Crooks  was,  of  course,  the  owner 
of 'an  ondirided  one-half  of  the  land,  and  the 
Judge  who  tried  the  case  was  of  the  opinion 
that  in  virtue  of  the  will  and  the  decree  of 
distribution  she  held  the  other  "one-half  in 
tnut  for  purpose  of  sale  as  to  unimproved 


land,"  and  that  "full  power  and  authority 
was  specially  delegated  to  her  to  sell  the  un- 
improved lands  and  premises  as  should  seem 
desirable  to  her."  Appellants,  however,  In- 
sist that  no  trust  for  the  sale  of  lands  is  cre- 
ated by  the  will  (and  this  is  conceded  by  re- 
spondents); that  the  power  of  sale,  such  as  It 
Is,  given  to  the  widow,  is  conferred  upon  her 
as  executrix,  and  not  as  trustee;  that  this 
was  a  naked  power,  not  coupled  with  an  in- 
terest; and  hence,  under  section  1561,  Code 
Civ.  Proc,  no  title  passed  to  Donahue,  be- 
cause the  sale  to  him  was  not  confirmed  by 
the  court  having  probate  Jurisdiction  of  the 
estate  of  Matthew  Crooks.  Counsel  agree 
that  the  will  created  a  trust  to  receive  the 
rents  and  profits  of  the  one-half  Interest  sub- 
ject to  Matthew  Crooks'  testamentary  dis- 
posal, and  to  apply  the  same  as  in  the  will 
directed;  and  we  are  of  the  opinion  that  the 
widow  took  a  life  estate  in  such  one-half  of 
all  the  lands  upon  the  trusts  created  by  the 
will,  with  an  added  power  of  sale— exercisa- 
ble in  her  discretion— of  the  unproductive  es- 
tate. In  our  opinion,  also,  the  power  of  sale 
is  given  to  Mrs.  Crooks  as  trustee,  and  not 
as  executrix,  during  her  life  and  ability  to 
act.  It  will  be  observed  that  the  testator  pro- 
vided that  the  proceeds  of  sale  should  "be 
divided  among  the  surviving  heirs  as  l^efore 
directed,"  thus  requiring  that  such  proceeds 
sliould  be  held  for  final  apportionment  among 
the  heirs  who  should  survive  the  period  of 
distribution  In  the  same  manner  as  the  un- 
productive land  itself  would  be  held  in  de- 
fault of  the  execution  of  the  power.  Tbe 
money  to  be  derived  from  the  sale  Is  not  to 
be  used  to  pay'  expenses,  or  even  legacies,  or 
for  any  purpose  which  might  be  expected  to 
arise  in  the  performance  of  the  duties  of  an 
executor.  It  seems  to  have  been  the  Inten- 
tion of  the  testator  that  the  corpus  of  the  es- 
tate should  be  preserved  as  nearly  as  pos- 
sible intact  until  the  specified  time  for  dis- 
tribution should  arrive,  and  to  create  a  trust 
for  the  purpose  of  such  preservation  with  an 
ordained  succession  of  trustees,  permitting, 
however,  a  sale  of  unproductive  propei'ty  if 
found  desirable.  As  said  In  a  cose  not  wholly 
dissimilar  to  the  present:  "Under  such  cir- 
cumstances the  person  named  as  executor 
takes  not  as  executor,  but  as  the  donee  of  a 
power  in  his  character  as  trustee."  Bolton 
V.  Jacks,  6  Rob.  (N.  Y.)  228.  And  see  Denne 
▼.  Judge,  11  East,  288;  Newton  v.  Bronson, 
13  N.  Y.  593.  To  such  a  person  the  property 
which  Is  the  subject  of  the  trust  Is  well  de- 
livered upon  distribution  of  the  estate.  Bar- 
ker V.  Stanford,  53  Cal.  451;  Robinson  T. 
Tlckell,  8  Ves.  142;  Cooper  t.  Thornton,  8 
Brown,  Ch.  96,  186.  Those  were  cases  of  pe- 
cuniary legacies,  but  under  our  system  then 
can  be  no  essential  difference  In  this  regard 
between  the  course  to  be  taken  by  the  real 
estate  and  that  by  the  peraonal  property  of 
the  decedent  Code  Civ.  Proc.  {{  14S2, 1453, 
1658, 1G65.  The  lands  thus  delivered  Into  the 
hands  of  Mrs.  Crooks  as  trustee  ceased  to  be 
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part  of  the  estate  in  the  course  of  adminlstrar 
tlon,  and  the  probate  court,  and  its  s  accessor, 
the  superior  court,  in  the  exercise  of  probate 
Jurisdiction,  had  no  further  control  of  the 
same.  Barker  t.  Stanford,  53  Cal.  451; 
Wheeler  v.  Bolton.  54  Cat  305;  Buckley  t.  Su- 
perior Court,  102  Cal.  6,  36  Pac.  360.  The  cir- 
cumstance that  at  a  future  time  there  is  to  be 
a  division  of  the  property  among  the  remain- 
der-men, beneficiaries  of  the  trust  does  not.  It 
aeems,  affect  the  rule.  In  re  Thompson's  Es- 
tate. 101  Cal.  351, 353,  35  Pac.  991,  and  36  Pac. 
88.  508.  It  was  within  the  province  of  the 
probate  court  to  determine  whether  a  valid 
trust  had  been  created,  but  the  power  to  reg- 
ulate and  direct  Its  subsequent  administra- 
tion lay  with  the  court  possessed  of  general 
equity  Jurisdiction.  In  re  Hinckley's  Es- 
tate, 58  Cal.  518;  In  re  Thompson's  Estate, 
supra.  (It  will  be  noted  that  the  decree  of 
distribution  here  was  made  several  years  be- 
fore the  enactment  of  sections  1699-1703. 
Code  Civ.  Ppoc.,  conferring  a  limited  Juris- 
diction over  testamentary  trustees  on  the  pro- 
bate side  of  the  superior  court)  It  seems 
clear  that  after  the  decree  of  distribution,  if 
not  before,  the  widow  held  the  power  of  sale 
88  trustee,  and  not  as  executrix;  and  that 
section  1561,  Code  Civ.  Proc.,  has  no  appllcsr 
tlon  to  the  sale  made  to  Donahue,  and  no 
confirmation  by  the  court  was  required,  or 
indeed  authorized,  by  law;  and  this  view, 
while  not  restricting  the  statute  In  its  proper 
■cope,  allows  efTect  to  the  Intention  of  the 
testator  that  the  provisions  of  bis  will  shall 
be  executed  without  the  intervention  of  any 
court. 

2.  It  Is  claimed  by  respondent  that  Mrs. 
Crooks  bad  not  merely  the  life  estate,  but  the 
fee.  in  trust;  and  that  a  power  of  sale  being 
added,  she  tiad  thus  a  power  coupled  with 
an  Interest  In  the  fee.  If  this  is  so.  then  the 
case  requires  no  further  consideration,  for 
upon  that  assumption  her  deeds  were  doubt- 
less sufficient  to  pass  the  title.  But  the  quan- 
tity of  interest  which  iwsses  to  the  trustee  In 
case  of  an  express  trust  is  commensurate 
with  ttie  necessities  of  his  office.  The  trustee 
shall  have  an  estate  in  fee,  if  that  Is  neces- 
sary to  enable  him  to  perform  the  duties  Im- 
posed upon  him,  although  It  Is  not  In  terms 
given  to  him  -by  the  instrument  creating  the 
trust  On  this  principle  a  devise  of  lands  In 
trust  to  sell  clothes  the  trustee  with  the  fee, 
because  necessary  to  the  execution  of  the 
trust;  the  rule  being  compendiously  stated 
that  the  trustee  "will  take  an  estate  adequate 
to  the  execution  of  the  trust;  no  more  nor 
less."  Perry,  Tmsts,  i  820;  Toung  v.  Brad- 
ley,'101  U.  S.  787.  In  the  present  case  there 
to  no  tmat  for  the  purpose  of  sale,  for  trusts 
are  always  Imperative  (KIdwell  v.  Brumma- 
gim,  32  CaL  443) ;  and  here  the  power  to  sell 
Is  by  the  terms  of  the  will  left  wholly  discre- 
tionary (Civ.  Code,  H  847,  857;  Cooke  v.  Piatt 
96  N.  T.  86).  And  the  will  does  not  Impose 
apon  the  widow  any  other  duty  which  re- 
quires for  It*  discharge  an  estatr  U>  the  land 


greater  than  for  her  life. .  So  that  tbera  to  no 
enlargement  of  her  life  estate  to  be  Implied 
from  the  necessities  of  the  trust;  and,  the 
life  estate  In  the  trustee  being  created  by  ex- 
press words  in  the  will,  with  limitation  over, 
U  to  not  enlarged  to  a  fee  by  the  power  of 
sale.  Kennedy  v.  Kennedy,  159  Pa.  St  327, 
28  Atl.  241;  Foos  v.  Scarf,  55  Md.  310,  and 
numerous  authorities  cited;  Payne  v.  John- 
son's Ex'rs,  95  Ky.  183,  184,  24  &  W.  238, 
609;  Hatfield  v.  Bohter,  114  Mass.  48. 

It  to  suggested  by  respondents  that  the 
trustee  took  the  fee  in  virtue  of  the  provi- 
sion of  section  863,  Civ.  Code.  But  as  said 
of  a  like  statute  by  the  court  of  appeals 
of  New  York:  "Thto  section  does  not  pre- 
vent a  valid  limitation  of  a  remainder  to 
the  beneficiaries  of  a  tmst  to  take  effect  upon 
its  termination.  The  declaration  that  a  val- 
id express  trust  shall  vest  the  whole  estate  la 
the  trustees,  and  that  the  beneficiaries  shall 
take  no  estate  or  Interest  in  the  land,  clearly, 
refers,  as  the  subsequent  section  shows,  to 
the  tmst  estate,  and  not  to  an  interest  in  the 
tond  not  embraced  in  the  trust"  Stevenson 
V.  Lesley,  70  N.  Y.  616,  517.  So  here  we 
think  that  said  section  863  has  application 
only  to  the  particular  estate  in  trust  and  not 
to  the  remainder  in  the  plaintiffs.  In  any  as- 
pect of  the  case,  we  conclude  that  the  power 
of  sale  of  this  tond  In  the  hands  of  Susan 
Crooks  was,  as  to  the  remainder  after  the 
termination  of  her  life  estate,  a  naked  power 
to  sell  such  remainder,  and,  as  a  conse- 
quence, that  the  efficacy  of  her  deeds  to  pass 
more  than  an  estate  for  her  life  depends  up- 
on their  validity  as  an  execution  of  such  & 
power.  Her  authority  Is  well  illustrated  by 
the  case  of  Bloomer  r.  Waldcon,  3  Hill,  361, 
where  it  was  said  that  the  deed  of  persons 
occupying  a  relation  to  the  title  similar  to 
that  of  Mrs.  Crooks  here  "would  carry  th^ 
life  estates,  but  on  any  Interest  l>eyond  that 
their  deed  could  stand  on  their  power  of  sale 
only.  Independent  of  their  life  estates."  Id. 
665.  Accordingly  it  Is  contended  strenuous- 
ly by  appellants'  learned  counsel  that  since 
Mrs.  Crooks  owned  In  her  Individual  right  an 
undivided  one-half  Interest  In  the  fee  of  the 
land,  and  was  besides  vested  with  a  life  es- 
tate in  the  other  half,  with  an  undoubted 
power  of  sale  as  to  the  Ufe  estate,  therefore 
her  deeds  to  Donahue,  which  (they  say)  make 
no  reference,  express  or  implied,  to  the  i)ower, 
are  to  be  deemed  ineffectual  to  execute  the 
power  to  dtopoee  of  the  residue  of  the  es- 
tate; that  they  operate  to  convey  her  indi- 
vidual interest,  and  no  more;  and  that  the 
case  tai  thto  branch  is  governed  by  the  rule 
which,  after  considerable  fluctuation  of  Judi- 
cial opinion,  was  establtohed  in  England  by 
the  judgment  of  the  house  of  lords  in  Roake 
▼.  Denn,  1  Dow  &  C.  437,  decided  In  1830, 
afflnuing  the  same  case,  sub  nom.  Denn  v. 
Roake,  6  Bam.  &  O.  720.  That  case  arose 
upon  the  construction  of  a  wIlL  Kent  says: 
"The  general  rule  of  construction,  both  as  to 
deeds  and  wills,  to  that,  If  there  be  an  later- 
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«st  and  a  power  exlstlnc  together  In  the 
■ame  person,  over  the  same  subject,  and  an 
act  be  done  without  a  particular  reference  to 
the  iK>wer,  it  will  be  applied  to  the  Interest, 
and  not  to  the  power.  If  there  be  any  legal 
Interest  on  which  the  deed  can  attach,  It  will 
not  execute  the  power."  4  Comm.  334.  The 
subject  Is  treated  at  length  In  1  Sugd.  Pow- 
ers, c.  6,  I  7.  Instances  of  the  operation  of 
the  rule  may  be  found  In  a  number  of  Amer- 
ican cases  cited  by  appellants.  Cottiug  t. 
De  Sartiges,  17  R.  I.  668,  24  Atl.  530;  BUder- 
back  V.  Boyce,  14  a  C.  528;  HolUster  y. 
8haw,  46  Conn.  248;  Patterson  v.  Wilson,  64 
Md.  196.  1  Atl.  68;  Insurance  Co.  v.  Shii>- 
man,  119  N.  Y.  324,  24  N.  B.  177;  and  others. 
"The  donee  of  a  power  may  execute  It  with- 
out referring  to  it,  or  taking  the  slightest  no- 
tice of  it,  provided  that  the  Intention  to  exe- 
cute it  appear."  1  Sugd.  Powers,  356.  The 
.question  is  as  to  the  evidence  by  which  the 
intention  must  appear.  Lord  Chanoellor 
Thurlow  said  in  one  case:  "Ton  must  not  go 
out  of  the  instrument  itself  to  gather  the  con- 
struction of  it"  Andrews  v.  Emmot,  2 
Brown,  Ch.  303.  Appellants  hardly  press 
their  contention  so  far.  As  we  understand 
their  argument,  they  deduce  the  conclusion- 
it  may  be  correctly— from  the  authorities  they 
cite  that  in  no  case  where  the  power  is  not 
coupled  with  an  interest  is  the  power  to  be 
deemed  executed,  unless  (1)  there  is  some 
reference  to  the  power  In  the  Instrument  of 
execution;  or  (2)  there  Is  a  refei-ence  to  the 
property  which  is  the  specific  subject-matter 
on  which  the  power  must  operate  (in  this 
case  the  fee  after  the  termination  of  the 
trust  estate) ;  or  (S)  the  instrument  would  be 
wholly  inoperative  if  not  held  to  be  an  exe- 
cntion  of  the  power;  and  tlmt  no  evidence 
of  matters  extraneous  to  the  deeds  here  can 
be  considered  to  demonstrate  the  Intent  of 
Mrs.  Crooks  to  execute  the  power,  except  it 
show  that  the  case  falls  within  one  of  the 
three  categories  thus  enumerated.  Of  course 
such  a  rule  leaves  little  room  for  interpre- 
tation in  the  light  of  facts  not  apparent  on 
the  face  of  the  instrument  It  was  said  in 
Roftke  T.  Denn  that:  "There  is  not  one  in- 
stance in  which  the  power  of  appointment  U 
held  to  have  been  executed  by  a  will  unless 
there  is  a  reference  in  the  will  either  to  the 
power  or  to  the  property  which  is  the  suli- 
ject  of  it  or  unless  the  instrument  be  wholly 
Inoperative  without  supposing  the  execution 
of  a  power.  *  *  *  It  has  been  argued  that 
this  is  a  question  of  intention,  and  so  it  is; 
but  then  there  are  rules  by  which  the  In- 
tention is  to  be  collected,  and  it  would  I>e 
dangerous  to  leave  a  question  of  this  kind 
to  loose  and  vague  conjecture."  1  Dow  & 
C.  448,  449.  But  it  was  remarked  by  Lord 
Wynford,  in  delivering  his  opinion  in  the 
same  case:  "I  agree  that  there  are  certain 
rules  by  which  the  intention  is  to  be  col- 
lected, but  I  think  they  are  bad  rules,  and  I 
hope  they  will  not  long  continne  to  be  bind- 
ing on  the  Judgec"   And  Sugden  observes. 


■peaking  of  the  same  subject,  some  years  lat- 
er: "It  is  impossible  not  to  be  struck  with 
the  number  of  instances  where  the  intention 
has  l>een  defeated  by  the  rule  distinguishing 
power  from  property.  The  statute  (1  Vict 
c.  26,  i  27,  muoh  like  section  1330  of  our 
Civil  Code  in  its  eftect]  now  executes  the  sup- 
posed intention  In  every  case  of  a  genern! 
disposition  by  will  when  the  testator  has  a 
general  power.  But  In  other  cases  the  rulr 
of  law  is  to  prevalL  The  mischief  has  been 
increased  by  the  courts  in  some  recent  in- 
stances adopting  a  strict  construction,  with 
a  view  to  establish  a  certain  rule."  1  Sugd. 
Powers,  401.  Of  a  doctrine  evoking  sucu 
criticism  from  such  sources  it  may  be  sus- 
pected, as  remarked  by  the  supreme  court  of 
Illinois,  that  it  "has  been  pressed  beyond  Its 
legitimate  domain  by  at  least  some  of  the 
adjudicated  cases."  Funk  v.  Eggleston,  92 
111.  535.  It  is  supposed  to  rest  upon  the  case 
of  Sir  Edward  Clere,  6  Ctoke,  17.  In  Blagge 
V.  MUes,  1  Story,  426,  Fed.  Cas.  No.  1,479. 
which  is  the  leading  American  authority. 
Judge  Story  said  of  Clere's  Case:  "It  affords 
a  strong  Illustration  of  the  tme  doctrine.  In 
that  case  it  was  held  that  the  power  was 
well  executed,  notwithstanding  it  was  not  re- 
ferred to,  I>ecause  otherwise  the  devise  in 
the  will  would  he  inoperative  and  void." 
Such  "true  doctrine,"  as  declared  by  Judge 
Story,  is  this:  "If  the  donee  of  the  power  in- 
tends to  execute,  and  the  mode  be  in  other 
respects  unexceptionable,  that  Intention, 
however  manifested,  whether  directly  or  In- 
directly, positively  or  by  just  implication, 
will  make  the  execution  valid  and  operative; 
I  agree  that  the  Intention  to  execute  must 
be  apparent  and  clear,  so  that  the  transac- 
tion is  not  fairly  susceptible  of  any  other  in- 
terpretation. If  it  lie  doubtful  under  all  the 
circumstances,  then  that  doubt  will  prevent 
it  from  being  deemed  an  execution  of  the 
power.  All  the  authorities  agree  tliat  it  is 
not  necessary  that  the  intention  to  execute 
the  power  should  appear  by  express  terms  or 
recitals  In  the  Instrument"  He  adds:  "It 
is  sufQclent  that  it  shall  appear  by  words, 
acts,  or  deeds  demonstrating  the  intention." 
Blagge  V.  Miles,  1  Story,  446,  Fed.  Caa.  Nc 
1,479.  Following  this  case  are  many  deci- 
sions applying,  and  some  of  them  enlarging, 
the  principle  thus  stated.  In  Funk  v.  Eg- 
gleston, 92  111.  615,  the  subject  of  the  power 
t>eing  real  estate,  and  the  question  being  as 
to  the  execution  of  the  power  by  a  will,  the 
court  held  that  In  order  to  arrive  at  the  in- 
tention of  the  testator,  the  facta  in  the  case 
dehors  the  will— such  as  the  very  small  c{uaa- 
tity  of  land  involved,  the  circumstance  that  the 
same  must  be  distributed  among  more  than 
200  heirs  of  the  donor  of  the  power.  If  tiie 
power  was  not  Intended  to  be  executed,  the 
lack  of  property  to  satisfy  certain  legacies, 
except  by  exercise  of  the  power-as  well  as 
ail  the  provisions  of  the  will  Itself  would  iM 
considered;  and  If  these  indicate  an  Inten- 
tion to  pass  the  whole  estate,   the  devise 
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"should  be  bdd  to  work  both  by  tke  intereat 
and  by  the  power,  and  to  paM  Ui«  •ntlrety." 
Id.  545-548.  And  in  White  t.  Hfcka,  33  N.  Y. 
383,  the  court,  while  rightly  rejecting  evi- 
dence of  parol  declarations  of  Intent,  yet  held 
that  the  luteation  to  execute  the  power  might 
be  deduced  from  a  comparison  of  the  amount 
of  personal  proi>erty  which  a  testatrix  as- 
sumed to  dispose  of  by  will  with  the  amount 
she  had  subject  to  such  disposition,  without 
the  aid  of  the  power,  and  In  this  view  dis- 
sented from  the  rule  of  the  later  English  au- 
thorities. To  similar  effect,  Lee  ▼.  Simpson, 
184  n.  &  572,  10  Sup.  Ct  631.  In  Oindrat 
T.  Gaslight  Ca,  82  Ala.  596,  2  South.  327,  in- 
volving the  execution  of  a  power  by  deed, 
the  purpose  for  which  the  realty  was  sold 
and  purchased,  viz.  the  construction  on  the 
same  of  a  system  of  gas  works  to  be  used  in 
lighting  a  town,  was  said  to  "corroborate  the 
Intention  of  the  deed  to  convey  an  indefeasi- 
ble title";  that  such  purpose  "implies  the 
idea  of  a  holding  In  peritetuity."  "The  in- 
tent la  matter  in  pais  to  be  collected  from 
all  the  circumstances  of  the  case."  Crane  t. 
MmtIb'  Lessee,  6  Pet  620.  And  having  the 
same  general  drift  are  Ladd  v.  Chase,  165 
Mass.  422,  29  N.  B.  637;  McCreary  v.  Bom- 
berger,  151  Pa.  St.  328.  24  AtL  1066;  Boyor 
y.  Alien,  76  Mo.  488;  and  other  cases  cited 
by  respondents.  In  these  authorltleB  we  see, 
at  bottom,  no  more  than  the  familiar  princi- 
ple of  evidence  now  embodied  in  our  Code, 
and  which  applies  alike  to  deeds  and  wills: 
"For  the  proper  construction  of  an  Instru- 
ment, the  circumstances  under  which  it  was 
made,  including  the  situation  ot  the  subject 
of  the  instrument,  and  of  the  parties  to  it, 
may  also  be  shown,  so  that  the  Judge  be 
placed  in  the  position  of  those  whose  lan- 
guage he  is  to  interpret"  Code  Civ.  Proc.  | 
1860.  This  has  been  said  here  to  be  "the 
only  mie  of  much  value"  in  the  construction 
of  written  instruments.  Walsh  ▼.  HUl,  38 
Cal.  487.  And  we  perceive  no  substantial 
reason  why  an  instrument  which  may  or 
may  not  be  construed  as  the  execution  of  a 
power  by  the  donee  thereo; ,  according  as  clr- 
cumstancefl  may  unfold  the  intent,  Bhonld 
form  even  a  partial  exception  to  this  general 
principle;  and  we  hold  that  it  does  not  It 
follows  that  the  court  below  properly  admit- 
ted evidence  of  the  situation  of  the  parties  to 
the  deeds  here  In  question,  and  of  the  prc^ 
erty  described  in  the  same,  and  of  the  cir- 
cumstances under  which  they  were  executed. 
But  it  is  said  that  the  evidence  admitted  is 
insufficient  to  sustain  the  inference  of  an  in- 
tent on  the  part  of  Mrs.  Crooks  to  act  under 
the  power.  We  recognize  the  rule  that  the 
intent  to  execute  the  power  mast  be  clear, 
ao  that  such  intent  is  not  left  in  doubt;  but 
within  this  principle  we  are  of  opinion  that 
the  evidence  here,  taken  in  connection  with 
the  deeds  thems^ves.  Justifies  the  conclusion 
that  Mrs.  Grookp  intended  to  execute  the 
power  and  to  convey  the  entirety  of  the  land 
to  Donahue^  and  that  her  deeds  had  that  ef- 


fect. It  appear*  from  the  record  that  prior 
to  such  deeds  the  San  Francisco  &  San  Ba- 
tael  Railroad  Company,  one  of  the  defend- 
ants, had  commenced  an  action  In  the  supe- 
rior court  of  Marin  county  to  condemn  a 
large  part  of  the  land  In  question  for  the 
purpose  of  constructing  its  railroad  track 
thereon,  and  for  the  construction  of  wharves 
and  other  terminal  facilities  at  PolntTiburon, 
on  the  shore  of  the  Bay  of  San  Francisco. 
Mrs.  Crooks  and  the  plalntiCTs,  her  children, 
were  parties  defendant  in  that  action.  The 
company  began  the  work  of  constructing  the 
track  before  the  deeds  were  executed.  Don- 
ahue was  a  director  of  the  company,  and  act- 
ed in  Its  behalf.  Mrs.  Crooks  testified:  "I 
knew  where  the  land  was  sltxiated,  and  had 
reason  to  know  that  Donahue  wanted  It  for 
some  railroad  purposes.  I  knew  of  the  rail- 
road having  been  built  and  In  the  same  pub- 
lic manner  I  knew  he  had  established  a  sta- 
tion at  TIbnron.  I  remember  being  sued  by 
Donahue  before  I  made  the  deed  to  him.  All 
my  children  were  Joined  in  that  action." 
The  action  was  withdrawn  by  the  plaintiff 
December  28,  1888.  The  price  she  received 
for  the  land— ^4,000— is  admitted  to  have  been 
at  least  its  full  actual  value.  It  had  .been 
appraised  as  part  of  the  estate  of  her  de- 
ceased husband  at  about  $75  only.  She 
was  advanced  In  years,  and  could  not  rea- 
sonably suppose  that  the  purchaser  wonld 
desire  to  place  improvements  of  the  nature 
had  In  view  on  this  land,  if  one  moiety  of 
it  must  be  held  upon  the  uncertain  tenure  of 
her  life  only.  "The  life  estate  of  an  old  lady 
In  unimproved  lands  would  hardly  have  been 
salable  unless  under  execution."  Owens  v. 
Ellis,  64  Mo.  88.  It  s^ms  incredible  that 
she,  actuated  by  fair  and  honest  motives,  as 
we  must  assume  she  was,  di&  not  intend  to 
transfer  the  whole  estate,  or  to  exercise  the 
power  necessary  for  that  purpose.  The  Judg- 
ment and  order  should  be  affirmed. 

We  concur:   HATNBS,  O.;  BELCHHB,  O. 

PER  CURIAM.  For  the  reasons  given  la 
the  foregoing  opinion,  the  Judgment  and  or- 
der are  affirmed. 


a  Kan.  A.  481) 
THRALL  T.  FAIRBPOTHER. 

(Contt  of  Appeals  of  Kansas,  Sonthem  Depart^ 
ment,  a  D.    June  7,  1885.) 

AFrsu.ATB  CouBT— JuRismcnoKAi.  Ahodht. 
The  pleadings  and  the  agreed  statement 
of  facts  show  that  the  amount  In  controverOT, 
and  for  which  judgment  conid  have  been  legally 
rendered,  exdnaive  of  costs,  in  the  court  below, 
does  not  exceed  $100.  HAd,  that  this  court  has 
no  jurisdiction  to  bear  and  determine  the  case, 
and  that  the  case  must  be  diBmlssed  from  thte 
court,  although  no  question  of  jurisdiction  was 
raised  by  either  par^. 

(Syllabus  by  the  Court) 

Error  frmn  district  conrt^  Greenwood 
ty:  0.  A.  Leland,  Jndgtk 
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•  Action  by  G.  E.  Thrall  against  William 
Fairbrother.  From  the  judgment  In  the  dlsi 
trict  court  on  appeal  from  the  Justice,  plain- 
tiff brinp.s  error.     Disnilpsod.     ■ 

This  is  a  case  In  which  the  plaintiff  in 
error,  George  B.  Thrall,  brought  suit  In  Jus- 
tice court  uixm  two  promissory  notes  of  $50 
each,  and  Interest.  Judgment  was  rendered 
In  justice  court  In  fayor  of  the  plaintiff,  and 
an  appeal  taken  to  the  district  court.  Th» 
case  was  tried  In  the  district  court  upon  an 
agreed  statement  of  facts.  In  which  It  is  ad- 
mitted that  the  note  set  forth  In  the  first 
cause  of  action  was  given  In  renewal  of  the 
note  set  forth  In  the  second  cause  of  action; 
that  at  the  time  of  the  execution  of  the  note 
Bet  forth  In  the  first  cause  of  action  the  note 
set  forth  in  the  second  cause  of  action  was 
taken  up,  marked  "Paid,"  and  surrendered 
to'this  defendant  In  error;  but  the  only  pay- 
ment of  it  was  the  execution  of  the  note  set 
forth  in  the  first  cause  of  action.  It  Is  also 
admitted  that  the  note  set  forth  in  the  sec- 
ond cause  of  action  was  given  for  a  valuable 
consideration.  The  petition  of  the  plaintiff 
below  alleges  that  the  note  set  forth  in  the 
second  cause  of  action  was  dated  November 
17,  1888.  and  executed  and  delivered  to  the 
plaintiff  in  error  upon  that  day,  and  was  for 
$50,  and  due  three  months  after  date,  and 
to  draw  Interest  at  the  rate  of  12  per  cent, 
after  maturity.  The  bill  of  particulars  in 
this  cause  was  filed  in  the  Justice  court  on 
the  24th  day  of  March,  1890,  and  the  amount 
claimed  by  this  plaintiff  In  error  upon  each 
one  of  the  counts  set  forth  in  this  action  was 
the  sum  of  $56.23,  with  interest  at  12  per 
cent 

R.  P.  Kelley,  for  plaintiff  In  error.  Clog- 
ston  &  Fuller,' for  defendant  in  error. 

DENNISON,  J.  (after  stating  the  facts). 
Section  542a  of  chapter  80  of  the  General 
Statutes  of  1889  reads  a^  follows:  "No  ap- 
peal or  preceding  in  error  shall  be  had  or 
taken  to  the  supreme  court  In  any  civil  ac- 
tion unless  the  amount  or  value  In  contro- 
versy, exclusive  of  costs,  shall  exceed  one 
hundred  dollars  ($100)."  This  section  be- 
came a  law  March  20,  1889.  This  section 
also  excepts  cei-taln  cases,  but  this  is  not 
one  of  them.  The  amount  in  controversy  in 
this  case,  as  is  "conclusively  shown  by  the 
pleadings  and  the  agreed  statement  of  facts 
uiwn  which  the  case  was  tried,  was  $50.25, 
and  Interest  from  the  24th  day  of  March, 

1.S.S0. 

Before  we  can  review  the  errors  com- 
plained of  In  this  case,  it  will  be  necessary 
for  us  to  know  that  we  have  jurisdiction. 
The  question  of  jurisdiction  in  this  case  has 
uut  been  raised  by  the  defendant  in  error, 
nor  has  he  In  fact  made  any  appearance  in 
the  case,  or  filed  any  brief.  In  the  case  of 
iskoln  V.  Limerick.  50  Kan.  465,  31  Pac.  1051, 
In  passing  upon  the  question  of  jurisdiction 
where  the  question  lias  not  been  raised  by 


either  party,  the  court  says:  "We  think, 
however,  it  Is  the  duty  of  this  court,  on  ita 
own  motion,  where  the  question  is  not  ether- 
wife  raised,  to  raise  the  question  ourselves, 
and  to  consider  the  same."  Following  the 
decision  laid  down  In  this  case,  and  in  the 
cases  therein  cited,  we  must  hold  that  this 
court  has  no  jurisdiction  of  this  case,  and 
the  appeal  will  be  dismissed  from  this  court 
at  the  costs  of  the  plaintiff.  All  the  Judges 
concurring. 


(1  Kan.  App.  447) 
STATE  ▼.  COX.1 

(Court  of  Appeals  of  Kansas,  southern  Depart- 
ment, C.  D.    June  7,  1805.) 
Illeoal  Sale  of  Lkjdous— Instbl'ctioxs. 

1.  Instructions  in  this  case  examined,  and 
held  to  fairly  present  the  law  under  the  evidence 
!u  this  case. 

2.  As  a  general  rule,  where  the  court  prop- 
erly instructs  the  jury,  except  that  it  omits  some 
matter  which  might  properly  be  given,  no  avail- 
able error  is  committed  unless  the  court  has 
been  properly  reqiiested  to  Instruct  in  reference 
to  such  matter.  Stnte  v.  Peterson,  16  Pac.  263, 
38  Kan.  211,  followed. 

(Syllabus  by  the  Court) 

Appeal  from  district  cotfrt,  Lyon  connty; 
W.  A.  Randolph,  Judge. 

William  Cox  was  convicted  of  keeping  a 
place  for  the  illegal  sale  of  liquor,  and  ap- 
peals.   AfiSrmed. 

3.  Jay  Buck  and  Graves,  Lambert  &  Dick- 
son, for  appellant  F.  B.  Dawes,  Atty.  Gen., 
and  W.  0.  Simpson,  Co.  Atty.,  for  the  State. 

COLE,  J.  William  Cox  was  tried  In  the 
district  court  of  Lyon  county  upon  an  in- 
formation in  three  counts,  the  first  two  of 
which  charged  him  with  the  unlawful  sale 
of  intoxicating  liquors,  and  the  third  cluirged 
him  with  maintaining  a  nuisance  by  being 
the  keeper  of  a  place  where  intoxicating  liq- 
uors were  .unlawfully  sold,  and  where  per- 
sons were  permitted  to  resort  for  drinking 
intoxicating  liquors  as  a  beverage.  Upon 
the  trial,  the  jury  found  him  guilty  under  the 
third  count,  and  not  guilty  under  the  first 
two  counts,  and  from  this  conviction  the  de- 
fendant appeals  to  this  court  The  particu- 
lar errors  alleged  on  behalf  of  the  appellant 
are:  First.  That  the  court  committed  error 
in  the  ninth  instruction  given  to  the  Jury, 
which  reads  as  follows:  "If  you  believe  from 
the  evidence  that  the  defendant  was,  from 
April  1st,  ia04,  to  September  8th,  1894,  the 
proprietor  of  the  Fifth  Avenue  Hotel,  In  the 
city  of  Emporia,  Lyon  county,  Kansas,  and 
was  in  charge  and  had  control  of  the  same, 
and  during  said  time  he  permitted  x>erson8 
to  resort  to  such  place  for  the  purpose  of 
drinking  intoxicating  liquors  as  a  beverage, 
then  you  will  find  the  defendant  guilty  as 
charged  In  the  third  count  of  the  Information, 
and  it  will  make  no  difference  If  the  liquors 
wore  kept  under  the  charge  of  some  other 
pei'Kou  in  said  building."    Second.  That  the 

'  RebearlDg  pending. 
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eoort  Bliould  have  specially  Instructed  the 
Jury  In  regard  to  a  certain  lease  which  was 
Uitroducted  In  evidence  npon  the  defense  in 
the  trial  of  said  case. 

We  are  unable  to  dIscoTer  any  error,  either 
In  the  instructions  given  or  failure  to  special- 
ly Instruct  npon  the  point  Indicated.  Tlie 
main  question  for  the  Jury  to  decide,  under 
the  inforuiatlon  and  the  evidence  In  the  case, 
BO  far  as  the  third  count  of  the  Information 
Is  concerned,  was  yhether  the  defendant, 
William  Cox.  was  the  iieeper  of  a  place  where 
Intoxicating  liquors  were  unlawfully  kept  for 
sale,  and  where  persons  were  permitted  to 
resort  for  the  purpose  of  drinking  Intoxicat- 
ing liquors  as  a  beverage. 

Counsel  for  appellant  urge  that  as  the  jury 
foand  the  defehdant  not  guilty  on  the  two 
counts.  In  which  he  waa  charged  with  the 
unlawful  sale  of  Intoxicating  liquors,  by  the 
same  token  they  should  have  acquitted  him 
aa  to  the  third  count,  and  argue  that  they 
would  undoubtedly  have  done  so  had  It  not 
been  for  the  instruction  complained  of.  But 
we  think,  from  the  evidence  in  the  case,  that 
while  the  jury  believed  that  appellant  did 
not  make  the  unlawful  sales  of  intoxicating 
liquors,  as  charged,  .vet  they  did  believe,  not- 
withstanding the  lease  Introduced,  the  force 
of  which  counsel  urged  so  strongly,  that  he 
was  the  actual  keeper  of  the  place  where  the 
Information  charged  said  sales  were  made; 
and  the  Instruction  complained  of  BUbtuIts 
that  question  fairly  to  the  Jury. 

So  far  aa  the  second  assignment  of  error 
Is  concerned,  no  request  was  made  for  a 
special  instruction  npon  the  lease  Introduced, 
and  no  objection  made,  so  far  as  the  record 
diR<-Io!ieH,  to  the  fact  that  the  trial  court 
failed  to  give  such  special  instruction.  This, 
vrtt  think,  clearly  brings  the  question  witliln 
tUe  numerous  authorities  in  this  and  other 
states.  See  Sthte  v.  Peterson,  38  Kan.  211, 
1«  Pac.  2(53;  State  v.  Book,  42  Kan.  419,  22 
Pac.  (!2a  In  the  latter  case,  Johnson,  J.,  in 
deliveriug  the  opinion  of  the  court,  says: 
"Complaint  la  made  that  no  special  Instruc- 
tions •  •  «  were  given  by  the  coyrt  No 
■ucb  Instructions  were  asked  for  by  the  de- 
fendant, and  hence  no  reversible  error  was 
committed  by  its  failure  to  give  them."  An 
examination  of  the  record  convinces  us  that 
the  verdl''t  Is  fully  sustained  by  the  evidence, 
and  that  no  errors  occurred  upon  the  trial, 
and  we  think  the  Judgment  should  be  affirm- 
ed.   All  the  Judges  concurring. 

0  Kan.  A.  M6)  """"^ 

BAIN  T.  CONNECTICUT  MUT.  UPB  INS. 

CO.  et  al.» 
(Ceort  ef  Appeals  of  Kaunas,  Sonthem  Depart- 
ment, C.  D.     Jane  7,  1895.) 
ArrsAi/— DiSMigSAU 
Where  a  judgmeDt  afralnst  several  par- 
ties la  broui;ht  into  tlie  conrt  of  appeals  for  re- 
view, and  it  ia  apparent  that  a  moditicntion  or 
Mversal   thereof  wUl  afiEect  other  parties  aot 

1  liehenrtng  pending. 
v.lOP.no.12— 52 


made  parties  to  the  proceeding  for  review,  the 
court  cannot  entertam  the  case,  and  It  will  b« 
divmibsed. 
(SyUabos  by  the  Court) 

Error  from  district  court,  Lyon  connty; 
Cbarlea  B.  Uraves,  Judge. 

Action  by  the  Connecticut  Mutual  Life  In- 
anrance  Company  against  Uobert  Martin  and 
others.  From  the  Judgment,  Lucy  Bain 
brings  error.     Dismissed. 

John  O.  Htitchlnson.  for  plaintiff  In  error. 
O.  N.  Sterry  and  Cunningham  &  McCarty, 
for  defendant  In  error. 

JOHNSON,  P.  J.  This  action  was  com- 
menced in  the  district  court  of  Lyon  county, 
by  the  Connecticut  Mutual  Life  Insurance 
Company  against  Robert  Martin,  John  Lw 
Butler,  Lucy  Bain,  and  Calvin  Hood.  The 
suit  was  on  a  promissory  note  executed  by 
Uobert  Martin  to  the  Connecticut  Mutual 
Life  Insurance  Company,  dated  Novemlwr  1, 
1887,  secured  by  a  mortgage  on  real  estate 
In  Lyon  county.  Summons  was  personally 
served  on  the  defendants  Robert  Martin.  Cal- 
vin Hood,  Tressler  &  Lowery,  and  John  L. 
Butler.  On- the  10th  day  of  December.  1889, 
Lucy  Bain  voluntarily  appeared,  and,  by 
leave  of  court  filed  her  motion  to  require  the 
plaintiff  to  make  its  petition  more  definite 
and  certain,  which  motion  was  afterwards 
sustained  aa  to  the  first  point  set  out  In  the 
motion,  and  the  plaintiff  was  required  to 
state  In  its  petition  wiiether  It  is  a  duly-or- 
ganized corporation  under  a  general  law  of 
the  state  of  Connecticut  applicable  to  all  cor^ 
porations,  or  whether  It  derives  its  corporate 
existence  and  powers  from  and  by  reason  ql 
a  special  act  of  the  legislature  of  the  state  ot 
Connecticut  creating  It  As  to  the  second, 
third,  fourth,  fifth,  seventh,  and  eiglith  points 
In  said  motion  set  out,  the  motion  was  over' 
niled.  As  to  the  sixth  point  In  the  motion, 
the  motion  was  8usTaln«»d  in  part  and  ovftr^ 
ruled  as  to  part  as  follows:  That  said  plain- 
tiff state  In  Its  petition  the  date  or  d.ites  of 
the  act  or  acts  of  the  legislature  of  the  state 
of  Connecticut  under  which  said  pL^intiff 
clnTms  its  corporate  existence,  and  give  the 
book,  chapter,  and  page  of  the  laws  of  tlie 
state  of  Connecticut  where  the  same  mny  be 
found.  As  to  the  other  parts  of  tiie  said  sixth 
point  the  same  was  overruled,  and  after- 
wards the  plaintiff  complied  with  the  order 
of  the  court  by  amending  Its  petition.  On 
the  18th  day  of  January,  t8!iO,  Lucy  Bain, 
one  of  the  defendunts,  filed  a  demurrer  to 
the  plaintiff's  amended  petition,  setting  up 
two  causes  of  demurrer:  First  that  the 
plaintiff  bad  no  legal  capacity  to  sue;  sec- 
ond, that  the  petition  does  not  state  facta 
sufficient  to  constitute  a  cause  of  action.  On 
the  21st  day  of  February,  1S90,  the  demurrer 
of  Lucy  Bain  was  overruled;  and,  on  the 
2flth  of  February,  Lucy  Bain  filed  her  an- 
swer to  the  amended  petition.  The  first  de- 
fense was  a  general  denial;  the  second,  ahe 
alleges  that  she  was  the  owner  In  fee  siiuple 
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and  In  the  quiet  possession  of  the  real  es- 
tate described  in  plaintiff's  petition  and  tlic 
mortgage.  On  the  30th  day  of  June,  1800, 
the  case  was  tried  before  the  court,  without 
a  jury,  and  resulted  in  a  Judgment  for  the 
Connecticut  Mutual  Life  Insurance  Company 
against  Robert  Martin  for  the  sum  of  $1,229, 
and  a  decree  of  foreclosure  of  the  mortgage, 
and  also  for  a  Judgment  in  favor  of  Tressler 
&  Lowery  against  Robert  Martin  for  the  sum 
of  $1G5,  which  amount  was  decreed  a  sec- 
ond lien  on  the  mortgaged  premises.  Lucy 
Bain  excepted  to  the  Judgment  and  decree  of 
the  court,  and  on  the  1st  day  of  July  filed  a 
motion  for  a  new  trial,  which  was  on  the 
same  day  overruled,  and  exceptions  taken. 
She  was  given  90  days'  time  in  which  to 
make  and  serve  a  case  for  tlje  supreme  court, 
and  the  plaintiff  was  to  have  20  days  there- 
after to  suggest  amendments  thereto;  and 
the  case  was  to  be  signed  and  settled  by  the 
court  within  125  days  from  the  rendition  of 
the  judgment.  Case  was  made  and  served 
on  counsel  for  plaintiff  below  on  the  23d  day 
of  September,  1800.  Case  was  afterwards 
signed  by  the  judge  of  the  district  court  on 
the  5th  day  of  January,  1891.  On  February 
12.  1891,  the  petition,  with  case  made  at- 
tached, was  filed  in  the  office  of  the  clerk  of 
the  supreme  court;  and  on  the  14th  day  of 
February,  1891,  summons  in  error  was  serv- 
ed on  the  Connecticut  Mutual  Life  Insurance 
Company,  and  on  the  11th  day  of  April  was 
sei-ved  on  Tressler  &  Lowery.  No  summons 
in  error  was  ever  served  on  Robert  Martin, 
John  L.  Butler,  or  Calvin  Hood. 

The  defendant  In  en-or  Calvin  Hood,  as  as- 
signee of  the  Connecticut  Life  Insurance 
Company,  flies  bis  motion,  and  appears  in 
said  case,  and  asks  the  court  to  dismiss  the 
case,  for  the  reason  that  none  of  the  parties 
who  were  and  are  necessary  parties  to  any 
proceeding  to  reverse  tliat  judgment  are 
made  parties  here,  by  bringing  them  into 
this  court,  by  either  service  of  summons  or 
entry  of  appearance;  and,  more  than  one 
year  having  elapsed  since  the  trial  of  said 
case,  the  parties  cannot  now  be  brought  in- 
to this  court  Plaintiff  in  error  contends 
that  this  is  not  a  joint  judgment;  that  It  is 
clearly  separated  Into  two  parts;  that  Rob- 
ert Martin  alone  is  affected  by  the  first,  and 
plaintiff  In  error  alone  by  the  second  part. 
The  first  is  a  personal  judgment  against  Mar- 
tin alone,  and  the  second  judgment  is  a  fore- 
closure and  sale,  and  does  not  affect  Martin, 
for  the  reason  that  it  is  neither  alleged  nor 
proven  nor  claimed  that  he  has  any  interest 
in  the  land  to  be  foreclosed  and  sold,  but,  on 
the  contrary,  admits  that  he  has  none.  It  is 
only  the  last  part  of  this  Judgment  that  the 
plaintiff  In  error  is  asking  to  have  reviewed. 
In  this  proposition  we  cannot  concur.  It  is 
alleged  in  the  petition  of  the  plaintiff  below 
that  Robert  Martin  executed  and  delivered 
bis  mortgage  deed  to  tbe  land  described 
therein.  A  copy  of  the  mortgage  is  attached 
to  the  petition,  and  made  a  i>axt  thereof;  and 


the  mortgagor  expressly  covenants  and 
agrees  that,  at  the  delivery  thereof,  he  is 
the  lawful  owner  of  the  premises  granted, 
and  is  seised  of  a  good  and  indefeasible  es- 
tate of  inheritance  therein,  free  and  clear  of 
all  incumbrances;  this  being  an  allegation 
in  the  petition  of  the  plaintiff  which  is  in  no 
manner  denied  by  the  answer  of  the  defend- 
ant Lucy  Bain.  In  the  second  paragraph  of 
her  answer,  she  says  that  she  is  the  owner  in 
fee  simple  and  In  the  quiet  possession  of  the 
real  estate  described  in  plaintiff's  petition 
and  the  mortgage;  but  this  allegation  is 
made  at  the  time  she  filed  her  answer,  on 
the  26th  of  February,  1890,  and  refers  to 
that  time  only.  It  is  nowhere  alleged  that 
she  was  the  owner  of  the  property  and  iu 
the  possession  of  it  at  the  time  of  the  execu- 
tion of  the  mortgage  by  Robert  Martin  to 
the  Connecticut  Mutual  Ufe  Insurance  Com- 
pany. So,  taking  the  mortgage  as  a  part  of 
tbe  petition  and  the  allegation  in  Lucy  Bain'a 
amswer  that  she  was  the  owner  In  fee  sim- 
ple on  the  2Cth  day  of  February,  1890,  leads 
us  to  conclude  that  she  has  obtained  her 
right'  and  interest  in  the  land  subsequent  to 
tbe  execution  of  the  mortgage. 

Lucy  Bain  did  not  predicate  her  defense 
on  the  ground  that  the  land  described  in  the 
mortgage  belonged  to  her  at  the  date  of  the 
mortgage,  and,  by  reason  thereof  the  execution 
of  the  mortgage  by  Robert  Martin,  did  not 
create  a  lien  on  the  property.  She  denied 
the  delivery  of  the  note  and  mortgage  in  her 
answer,  and  objected  to  the  Introduction  of 
the  note  and  mortgage  in  evidence.  She  was 
seeking  to  defeat  a  recovery  on  tbe  note,  as 
well  as  to  defeat  the  foreclosure  of  the  mort- 
gage. The  judgment  sought  to  be  reviewed 
and  reversed  is  joint,  and  its  provisions  and 
conditions  are  so  dependent  that  it  cannot  be 
reversed  or  disturbed  without  affecting  the 
rights  and  interests  of  Robert  Martin  and 
Calvin  Hood,  assignee  of  tbe  plaintiff  below. 

It  is  true  that  Robert  Martin  and  Calvin 
Hood  did  not  appear  in  the  court  below  and 
contest  the  right  of  the  insurance  company 
to  recover  on  tbe  note  and  mortgage,  as  al- 
leged In  its  petition.  He  admitted  by  bis 
failure  to  appear  and  answer  the  execution 
of  the  note  and  mortgage  to  secure  the  pay- 
ment of  the  money,  and  was  willing  that 
judgment  should  be  taken  on  the  note,  decree 
of  foreclosure  of  tlie  mortgage,  and  the  sale 
of  the  land  to  satisfy  the  Judgment  While 
the  answer  of  Lucy  Bain  in  no  manner 
would  be  in  conflict  with  his  right  in  case  ot 
a  judgment  rendered  in  favor  of  the  insur- 
ance company  to  have  the  mortgaged  prem- 
ises sold  to  satisfy  any  judgment  that  would 
be  rendered  on  the  mortgage,  if  the  court 
should  now,  in  reviewing  this  case,  reverse 
the  judgment  as  to  the  decree  of  foreclosure, 
and  affirm  the  judgment  against  Robert  Mar- 
tin for  $1,229  on  said  note,  it  certainly  would 
be  doing  him  great  injustice.  There  is  more 
involved  than  the  mere  question  of  the  judg- 
ment against  Robert  Martin  for  tbe  payment 
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of  the  note  Bued  on  In  the  court  below.  A 
reversal  would  necessarily  affect  the  Interest 
of  Robert  Martin  and  Calvin  Hood.  The  su- 
preme court  of  this  state  has  held  in  a  num- 
ber of  cases  that  the  absence  of  a  party  to  a 
Judgment  who  will  necessarily  be  affected  by 
modification  or  reversal  defeats  the  Jiurisdic- 
tlon  of  the  court,  and  there  can  be  no  review 
of  any  part  of  the  Judgment.  Central  Kan- 
sas Loan  &  Inv.  Co.  v.  Chicago  Lumber  Co., 
53  Kan.  677,  37  Pac.  132;  McPherson  v. 
Storch,  49  Kan.  313,  30  Pac.  480;  Paper  Co. 
r.  Hentig,  31  Kan.  322,  1  Pac.  529;  Paving 
Co.  V.  Botsford,  50  Kan.  331,  31  Pac.  1106. 

The  failure  to  bring  into  this  court  the  nec- 
essary parties  compels  us  to  allow  the  mo- 
tion to  dismiss;  but,  however,  we  have  care- 
fully examined  the  other  questions  raised  in 
this  case,  and  are  satisfied  that  the  overrul- 
ing of  the  motion  as  to  the  points  presented 
to  require  plaintiff  to  make  its  petition  more 
definite  and  certain,  and  the  overruling  of 
the  demurrer  to  the  amended  petition,  and 
the  objections  to  the  testimony,  and  other  ex- 
ceptions taken,  were  properly  overruled,  and 
that  no  error  was  committed  In  these  rul- 
ings of  the  court.  The  absence  of  the  neces- 
sary parties,  however,  compels  a  dismissal  of 
these  proceedings  In  this  court.  All  the 
Judges  concurring. 


(1  Kan.  App.  6U) 

HOUGHTON  V.  LANNON  et  al. 

(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment, C.  D.     June  7,  1895.) 

Fii.i.so  Brief  not  a  Cossent  to  Revivor  — Dis 

MISSAL    of   .\PI'KAL. 

1.  When  the  plaintiff  in  an  action  dies,  and 
hiB  executors  file  s  motion  to  revive  said  action 
more  than  one  year  after  the  time  when  the  or- 
der mifcbt  have  been  first  made,  and  the  defend- 
ant files  his  brief  in  said  action,  held,  that  filing 
.Muid  Ijricf  is  not  a  consent  to  a  revivor  of  the  ac- 
tion. 

2.  When  the  plaintiff  in  an  action  dies,  and 
no  stops  are  taken  by  his  executors,  or  other  i>er- 
son  authorized  to  do  so,  to  revive  said  action 
until  after  the  expiration  of  one  year  from  the 
time  the  order  might  have  been  first  made,  and 
the  defendant  in  such  action  has  not  consented 
that  Euch  action  may  be  revived,  but,  on  the 
(•ontrary.  moves  the  court  to  dismins  the  action, 
hild.  that  the  action  must  bo  dismissed  at  the 
ooHls  of  the  plaintiff. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Cowley  county; 
M.  (.}.  Troup,  Judge. 

Action  by  William  S.  Houghton  against  R. 
G.  Ijinnou  and  A.  V.  Wilson,  partners  in 
the  tirm  name  of  Lannon  &  Wilson.  From 
an  order  discharging  an  attachment,  plain- 
tiff brings  error.     Dismissed. 

This  is  an  appeal  from  the  decision  of  the  j 
court  below  dissolving,  vacating,  and  dis- 
charging an  attachment  which  had  been 
procured  by  the  plaintiff,  Houghton,  and  also 
discharging  the  levy  on  said  attachment  as 
to  the  defendant  Wilson.  The  case  is  now 
before  this  court  upon  the  motion  of  Allen 


y.  Wilson,  one  of  the  defendants,  to  dismiss 
the  appeal,  which  motion  Is  as  follows: 

"State  of  Kansas.  In  the  Appellate  Cotirt, 
Southern  Department,  Central  Division. 
.\pl'eal  from  District  Court,  Cowley  County. 
No.  7,400.  W.  S.  Houghton,  Plaintiff  In  Er- 
ror, T.  R.  6.  Lannon  &  Allen  V.  Wilson,  Part- 
ners Doing  Business  under  the  Firm  Name 
and  Style  of  Lannon  &  Wilson,  Defendants 
In  Error.  Motion  to  Dismiss  Appeal.  Now 
comes  the  defendant  In  error  Allen  V.  Wil- 
son, by  Oliver  M.  Wilson,  his  attorney  of 
record,  and  moves  the  court  to  dismiss  the 
appeal  In  the  above-entitled  cause  upon  the 
grounds:  (1)  That  said  W.  S.  Houghton, 
plaintiff  In  error,  departed  this  life  in  De- 
cember, 1893,  and  since  the  proceedings,  or- 
der, and  Judgment  herein  were  had,  and  said 
appeal  taken,  that  more  than  one  year  has 
elapsed  since  the  death  of  said  plaintiff  In 
error,  and  that  said  action  has  not  been  re- 
vived within  one  year  from  the  time  an  or- 
der therefor  might  have  l)een  first  made. 
(2)  That  one  C.  S.  Houghton  was  made  ex- 
ecutor of  the  estate  of  the  said  W.  S.  Hough- 
ton, deceased,  plaintiff  in  error,  and  has  not 
revived  said  action  in  behalf  of  said  estate 
within  one  year  from  the  time  the  order  to 
revive  said  action  might  have  been  first 
made.  Wherefore,  defendant  In  error  Allen 
V.  Wilson  prays  that  said  appeal,  and  all 
proceedings  therein,  be  dismissed,  and  that 
he  receive  his  costs.  Allen  V.  Wilson,  De- 
fendant in  Error,  by  Oliver  M.  Wilson." 
(This  motion  was  filed  April  2,  1805.) 

And  also  upon  the  motion  of  C.  S.  Hough- 
ton and  Henry  Endicott,  as  executors  of  the 
plaintiff  In  error,  W.  S,  Houghton,  to  re- 
vive this  action  In  their  names,  as  said  ex- 
ecutors, which  motion  Is  as  follows: 

"In  the  Kansas  Court  of  Appeals,  Southern 
Department,  Central  Division.  W.  S.  Hough- 
ton, Plaintiff  In  Error,  vs.  R.  G.  Lannon  et 
al.,  Defendants  in  Error.  Motion  to  Revive. 
Come  now  O.  S.  Houghton  and  Henry  En- 
dicott, and  move  the  court  to  revive  this  ac- 
tion in  the  name  of  said  C.  S.  Houghton  and 
Henry  Endicott,  as  executors  of  the  last  will 
and  testament  of  the  plaintiff  In  error,  W.  S. 
Houghton,  who  died  since  the  commence- 
ment of  this  action  In  the  supreme  court, 
and,  as  grounds  therefor,  say:  (1)  That  since 
the  commencement  of  this  action,  to  wit, 
on  or  about  the  3d  day  of  January,  1894,  the 
said  W.  S.  Houghton  died  testate,  and  there- 
after the  said  C.  S.  Houghton  and  Henry 
Endicott  were  duly  appointed  the  executors 
of  the  said  plaintiff  in  error,  and  thereafter 
duly  qualified,  and  as  such  are  the  legal 
representatives  of  the  said  plaintiff  in  er- 
ror, and  as  such  are  entitled  to  prosecute 
this  action  In  this  court  for  the  reversal  of 
the  Judgment  rendered  by  the  district  court 
of  Cowley  county,  Kansas,  against  the  said 
W.  S.  Houghton,  as  shown  in  the  case  made, 
attached  to  the  petition  In  error  herein  filed. 
(2)  That  the  said  legal  representatives  are 
entitled  to  have  this  action  revived,  upon  the 
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consent  of  the  said  defendants  in  error,  for 
the  reason  that  since  the  death  of  the  said 
plaintifC  In  error,  and  after  the  same  was 
known  to  the  defendants  in  error,  the  said 
defendants  In  error  have,  by  their  counsel, 
duly  appeared  In  this  court,  and  have  hied 
hei'cin  their  brief,  presenting  this  cause  for 
the  said  defendants  in  error  upon  the  merits, 
and  have  requested  this  court  to  sustain  the 
judgment  of  the  court  below,  and  have  there- 
by consented  that  the  same  may  be  heard 
and  decided  by  this  court,  and,  In  order  that 
the  same  may  be  fully  heard  and  deter- 
mined, have  thereby  consented  that  the 
same  may  be  revived,  so  that  final  judgment 
may  be  rendered  herein  upon  the  merit  of 
the  controversy  so  submitted.  (3)  That  said 
•executors  further  show  to  the  court  that 
the  said  defendants  in  error  have  not  caused 
the  judgment  to  be  revived  in  their  favor 
against  them  as  the  legal  representatives  of 
the  plaintiff  in  error  in  the  district  court  of 
Cowley  county,  Kansas,  but  have  duly  ap- 
peared In  this  court,  and  are  now  here  by 
their  printed  brief  herein  filed,  submitting 
the  controversy  to  this  court  upon  its  merits, 
for  which  reason  the  said  executors  aver 
that  they  axe  entitled  to  have  this  action  re- 
vived without  the  formal  consent  of  the  said 
'  defendants  in  error,  or  either  of  them.  John 
A.  Eaton,  Attorney  for  C.  S.  Houghton  and 
Henry  Endicott,  Executors  of  the  Last  Will 
and  Testament  of  W.  S.  Houghton,  Plaintiff 
In  Error." 

The  motion  of  said  executors,  and  the  af- 
fidavit of  O.  M.  Wilson,  attorney  for  the  de- 
fendant in  error,  filed  herein,  show  that  the 
plaintifC  in  error,  W.  S.  Houghton,  died  Jan- 
uary 3,  18iM.  A  certificate  of  the  register 
of  probate  for  the  county  of  Suffolk,  in  the 
state  of  Massachusetts,  shows  that  Henry 
Kiidicott  and  Clement  S.  Houghton,  both  of 
Boston,  in  said  county,  were  appointed  and 
qualified  as  executors  of  the  last  will  and 
testament  of  William  S.  Houghton,  deceased, 
on  the  1st  day  of  February,  18&4.  Upon 
these  motions  the  following  briefs  have  been 
submitted: 

"In  the  Kansas  Coiui;  of  Appeals,  South- 
ern Department,  Central  Division.  Ko.  12. 
W.  S.  Houghton,  Plaintiff  in  Error,  vs.  R.  G. 
Lannon  et  al..  Defendants  in  Error.  Brief 
of  Plaintiff  in  Error.  Upon  Motion  to  Dis- 
miss &  upon  Motion  to  Revive.  First.  We  sub- 
mit that  in  this  cause  the  defendants  in  er- 
ror, having  filed  their  brief,  and  presented 
the  case  upon  its  merits,  will  be  treated  as 
having  consented  that  this  action  may  be 
finally  heard  In  this  court,  and  determined 
upon  its  merits,  and  that  such  consent  au- 
thorizes this  court  to  revive  this  action,  upon 
the  plaintiff's  motion,  and  for  the  reasons 
therein  stated.  The  act  of  filing  a  brief 
presenting  a  case  upon  its  merits  is  equiv- 
alent to  a  trial  of  all  the  Issues  arising  upon 
the  petition  in  error  herein  filed.  It  is  all 
that  is  necessary  to  be  done  in  order  for 
this  court  to  fully  determine  all  matters  In 


controversy;  and,  having  done  so,  we  con- 
tend that  it  is  too  late  to  make  a  motion  to 
dismiss  on  the  ground  that  the  action  was 
not  revived  within  the  time  provided  by  the 
section  of  the  Code  relating  thereto  (Gen.  St 
par.  4531),  and  that,  upon  the  motion  filed 
herein  by  the  plaintiff  in  error  to  revive  this 
cause,  we  are  entitled  to  an  order  for  such 
revivor,  and  a  full  hearing  of  all  matters 
presented  in  the  briefs.  Second.  The  peti- 
tion in  en-or  in  this  case  is  for  the  purpose 
of  reversing  the  judgment  of  the  court  in 
discharging  an  attachment  in  the  court  be- 
low, and  does  not  embody  for  the  considera- 
tion of  this  court  the  issues  in  the  main 
case,  which  have  long  since  been  determined. 
And,  while  it  is  conceded  that  more  than  one 
year  has  elapsed  since  the  appointment  of 
the  executors  of  the  plaintiff  in  error,  we 
contend  that  the  defendants  In  error  are  not 
entitled  to  have  this  action  dismissed,  upon 
the  sections  of  the  Code  relating  thereto,  for  • 
the  reason  that  same  was  not  revived  within 
one  year  from  the  date  that  the  order  might 
have  been  first  made.  The  Code  provisions 
relating  to  revivor  pertain  especially  to  ac- 
tions pending  and  judgments  rendered  in  the 
district  court,  and  do  not,  with  the  same 
force,  relate  to  proceedings  in  error  for  the 
purpose  of  reversing  Judgments  of  the  dis- 
trict court  Especially  is  this  true  wlien  the 
action  is  of  the  character  of  the  one  at  bar. 
seeking,  as  it  does,  to  reverse  the  decision  of 
the  court  in  discharging  an  attachment  The 
proper  parties  being  before  this  court,  and 
the  opportunity  to  determine  it  so  as  to  bind 
the  executors  of  the  plaintiff  in  error,  the 
action  Iteing  one,  as  shown  upon  the  face  of 
the  record,  that  survives  to  them,  notwith- 
standing the  statute,  this  court  may  fully 
hear  and  detei-mine  the  same.  See  Elliott, 
App.  Proc.  Si  166,  167.  We  hereby  submit 
that  the  plaintiff  in  error  is  entitled  to  have 
this  action  revived  In  the  name  of  the  execu- 
tors moving  therefor  herein,  and  for  a  full 
determination  of  the  case.  John  A.  Eaton, 
Attorney  for  C.  S.  Houghton  &  Henry  Endi- 
cott EJxecutors  of  the  Last  Will  and  Testa- 
ment of  W.  S.  Houghton,  Plaintiff  in  Error. 

"Service  of  brief  acknowledged  this  6th 
day  of  May,  1895.  McDermott  &  Johnson, 
Attys.  for  Defendants  in  Error."  (This  brief 
was  filed  May  8,  1895.) 

"Kansas  Court  of  Appeals,  Southern  De- 
partment Central  Division.  W.  S.  Hough- 
ton, Plaintiff  in  Error,  vs.  R.  G.  Lannon  et 
al..  Defendants  in  Error.  Memoranda  of  Au- 
thorities in  Support  of  Motion  to  Dismiss 
Appeal  on  Motion  of  Plaintiff  hi  Error  to 
Revive.  Under  paragraph  4627,  Gen.  St. 
note  7,  and  note  to  paragraph  4530,  top  page 
1444,  also  paragraphs  4531,  4532,  and  4533, 
this  action  cannot  be  revived,  but  must  be 
dismissed.  Counsel  for  plaintiff  in  error 
shows  death  of  plaintiff  in  error  to  have  oc- 
curred January  3,  1894.  The  motion  to  re- 
vive comes  too  late  here.  There  has  been 
no  revival  withlu  one  year  in  the  court  be- 
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tow.  The  appearance  of  counsel  Ux  defend- 
.ant  in  ern»  Wilson  in  this  court,  by  his 
brief  on  tbe  merits  of  tlie  action,  is  in  no 
wise  equivalent  to  a  consent  by  tbe  defend- 
ant that  this  action  may  be  rerived.  The 
revival  of  an  action  must  be  by  petition  or 
order  of  the  court,  upon  a  proper  showing, 
and  it  must  be  brought  within  the  statutory 
period  of  one  year.  It  must  also  appear  ttiat 
the  order  of  the  court  was  with  tbe  consent 
of  tbe  defendant,  if  one  year  has  elapsed; 
otherwise  the  proceeding  must  l>e  on  peti- 
tion, by  summons.  Paragraphs  4522-452S. 
See,  also,  Railroad  Co.  v.  Andrews,  34  Kan. 
fitfS.  9  Pac.  213.  Service  under  the  present 
proceedings,— petition  and  appeal.— if  made 
on  defendant,  would  be  Irregular  and  void. 
Green  v.  McMurtry,  20  Kan.  189, 105.  How, 
then,  could  his  presence  in  this  court  by  bis 
counsel  i-estore  to  the  plaintiff  In  error  any 
lost  rights?  The  defendant,  by  complying 
with  the  rules  of  the  supreme  court  and  this 
-court,  in  serving  his  brief,  does  not  thereby 
-consent  to  waive  any  statutory  right  in  this 
behalf.  Nor  can  counsel  for  plaintlft  in  er- 
ror come  in  at  this  late  day,  after  service  of 
briefs,  and  when  this  action  is  ready  for  sub- 
mission, and  be  beard  to  revive  the  action 
he  1)118  lost  by  failing  to  follow  the  law  ev- 
ery day  before  him,  and  say,  'Because  de- 
fendant in  error  has  now  filed  his  brief  here- 
in, he  consents  that  I  may  have  my  action.' 
Counsel  for  defendant  in  error  Wilson  re- 
spectfully submits,  therefore,  that  plaintiff 
in  error's  motion  confesses  the  motion  of 
defendant  In  error  to  dismiss  this  action  un- 
der tbe  statute  above  cited,  and  paragraph 
4530,  and  authorities  thereto  cited,  viz.  Green 
V.  McMurtry,  20  Kan.  189;  Myers  t.  Kotb- 
man,  29  Kan.  10;  Scroggs  v.  Tutt,  23  Kan. 
182;  AngeU  v.  Martin,  24  Kan.  334;  Halsey 
V.  Van  Vllet,  27  Kan.  474;  Tefft  v.  Bank,  36 
Kan.  457,  13  Pac.  783.  Counsel  for  defend- 
ant in  error  Wilson  further  submits  that  the 
year  having  elapsed  in  this  action  since  the 
death  of  plalntm  in  error,  and  there  having 
been  no  application  filed  to  revive  tbe  same 
within  tbe  time,,  and  even  while  pendiug  tbe 
appeal  in  this  court.  It  should  be  dismissed, 
and  that  tbe  proper  Jurisdiction  to  have  filed 
such  application  was  tbe  district  court, 
where  Judgment  was  rendered.  For  these 
reasons  tbe  action  should  be  dismissed.  Re- 
spectfully submitted.  Oliver  M.  Wilson,  for 
Defendant  hi  Error  Wilson."  (This  brief  was 
filed  May  8,  1805.) 

Baton,  Pollock  &  I«ve,  for  plaintiff  in  o^ 
ror.  McDermott  &  Johnson  and  O.  M.  Wil- 
son, for  defendants  In  error. 

DENXT80N,  ].  (after  stating  the  tacts). 
The  counsel  for  the  plaJntiff  contends  that 
this  action  should  be  revived  In  the  name  of 
the  executors,  for  the  reason  that  Allen  V.  Wil- 
son has  appeared  In  this  court  by  his  coun- 
sel, and  filed  bis  brief  herein.  We  think  this 
'Oontentloo  Is  not  well  founded.    Tbe  right  to 


revive  this  action  Is  clearly  barred  by  sec- 
tion 434  of  chapter  80,  Gen.  St  1S89,  which 
reads  as  follows:  "Sec.  434.  An  order  to  re- 
vive an  action,  in  tbe  name  of  the  representa- 
ttyes  or  successors  of  a  plaintifT,  may  be 
made  forthwltii,  but  shall  not  lie  made  with- 
out tbe  consent  of  the  defendant,  after  the 
expiration  of  one  year  from  the  time  the  or- 
der might  have  been  first  made;  but  where 
tbe  defendant  shall  also  have  died,  or  his 
powers  have  ceased  in  the  meantime,  the  or- 
der of  revivor,  on  both  sides,  may  be  made 
In  the  period  limited  In  the  last  section."  It 
is  clearly  shown  that  the  motion  to  revive 
was  not  made  until  after  one  year  from  the 
death  of  the  plaintiff,  W.  S.  Houghton,  and 
tbe  appointment  and  qualification  of  his  ex- 
ecutors, and  from  the  time  the  order  might 
have  been  first  made.  It  also  clearly  ap- 
pears that  tbe  defendant  Allen  V.  Wilson  is 
objecting  to  the  revivor  Iieing  made,  and  It 
nowhere  appears  that  these  defendants,  or 
either  of  them,  have  given  their  consent  to 
s  rervival  of  this  action.  For  these  reasons 
the  motion  to  revive  will  be  overruled. 

Section  435  of  chapter  80  of  the  General 
Statutes  of  1889  reads  as  follows:  "Sec.  436. 
When  it  appears  to  the  court,  by  afildavlt, 
that  either  party  to  an  acti<Mi  has  been  dead 
for  a  period  so  long  that  the  action  cannot 
be  revived  in  the  names  of  his  representa- 
tives or  successors  without  tbe  consent  of 
both  parties,  or  when  a  party  sues  or  is  sued 
as  a  personal  representative,  that  bis  pow- 
ers have  ceased,  the  court  shall  order  the  ac- 
tion to  be  dismissed  at  the  costs  of  the  plain- 
tiff." It  appears  to  this  court  by  tbe  alfida-  ' 
vit  of  O.  M.  Wilson,  and  also  by  the  motion 
to  revive  filed  herein,  that  the  plaintiff,  W.  S. 
Houghton,  had  been  dead  for  more  than  one 
year,  and  these  executors  had  been  appoint- 
ed and  qualified  for  more  than  one  year,  pri- 
or to  the  time  of  filing  the  motion  to  revive. 
For  these  reasons  the  motion  of  the  defend- 
ant to  dismiss  will  be  sustained,  and  this  case 
dismissed  at  the  costs  of  the  plaintiff.  All 
the  Judges  concurring. 


(1  Kan.  A.  48'ii 
WELLS  et  al.  v.  HICKOX  et  al. 
(Court  of  Appeals  of  Kansas.  Southern  Depart- 
ment, C.  D.     June  7,  1805.) 
Contract  or  Aobvot— Rsvisw  or  Coim,toTnr« 
EVIDII7CB — Action  on  Notb — Rbs  Jcdioita. 

1.  If  the  plaintitFs  accept  the  contract  of 
their  acent,  they  must  accept  it  as  a  whole;  they 
cannoT  accept  that  which  suits  them  and  reject 
the  balance. 

2.  When  ther«  is  a  conflict  of  testimony  of 
witnesses  in  the  court  below,  and  the  preponder- 
ance of  the  evidence  seems  to  be  in  favor  of  the 
defendants,  and  the  court  finds  the  facts  to  be  In 
favor  of  said  defendants,  it  is  not  the  province 
of  this  court  to  disturb  said  findings. 

3.  A  promissory  note  constitutes  a  single 
cause  of  action;  and  where  an  owner  thereof 
snes,  and  recovers  upon  a  portion  thereof,  such 
suit  is  a  bar  to  a  recovery  upon  the  remainip^ 
portion  of  said  note. 

(Syllabus  by  the  Ooort) 
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Error  from  district  court,  Lyon  county; 
Charles  B.  Graves,  Judge. 

Action  by  M.  D.  Wells  &  Co.  against  A.  A. 
Hlckox  and  others.  Defendants  bad  Judg- 
ment, and  plaintiffs  bring  error.    AfBrmed. 

This  is  an  action  brought  by  the  plaintiffs 
In  error,  who  were  plaintiffs  in  the  court  be- 
low, to  recover  the  balance  claimed  by  them 
to  be  due  upon  a  promissory  note  of  $1,959.44. 
The  facts  in  this  case  show  that  on  the  28th 
day  of  January,  1884,  the  Lyon  County  Co- 
operative Association  was  doing  a  general 
mercantile  business  in  Emporia,  Lyon  county, 
Kan.,  and  that  these  defendants  in  error  were 
stockholders  and  members  of  the  board  of  di- 
rectors of  said  association,  and  that  the  said 
association  was  on  that  day  indebted  to  these 
plaintiffs  in  the  sum  of  $1,950.44;  that  they 
had  been  about  to  draw  upon  said  associa- 
tion for  said  amount,  but  the  managing  agent 
of  said  association,  W.  E.  McMahon,  had 
asked  said  plaintiffs  not  to  draw  upon  him 
until  be  had  seei  Mr.  Woolsey,  the  traveling 
salesman  of  these  plaintiffs;  that  these  plain- 
tiffs sent  Mr.  Woolsey  to  Emporia  for  the 
purpose  of  settling  this  account,  and  Mr. 
Woolsey  settled  said-  account  by  taking  in 
payment  therefor  a  note,  and  indorsed  upon 
the  back  by  these  defendants  and  each  of 
them.  These  defendants  in  error  claim  that 
they  agreed  to  indorse  said  note,  and  become 
liable  for  the  payment  thereof,  provided  these 
plaintiffs  would  permit  them  to  make  pay- 
ments upon  said  note  by  returning  to  them 
certain  goods;  and  that  Mr.  Woolsey,  claim- 
ing that  be  had  been  sent  to  settle  this  mat- 
'  ter  by  these  plaintiffs,  agreed  with  these  de- 
fendants that  if  they  would  indorse  said 
note,  and  become  liable  for  the  payment 
thereof,  they  might  return  said  goods,  and 
should  receive  credit  therefor  upon  said  note. 
Said  note,  after  being  executed  by  said  asso- 
ciation, and  having  been  indorsed  by  these 
defendants,  was  delivered  to  said  Woolsey, 
as  the  agent  of  these  plaintiffs.  Said  Wool-, 
sey  placed  said  note  in  the  hands  of  the  Em- 
poria National  Bank  for  collection.  On  Sep- 
tember 4,  1884,  these  plaintiffs  received  the 
return  of  merchandise  valued  at  $75.60;  on 
September  30,  1884,  merchandise,  $333.20; 
October  24,  1884,  $165,-a  total  of  $574.  It 
was  admitted  that  on  October  3,  1884,  the 
plaintiffs,  by  C.  N.  Steny,  their  attorney, 
filed  their  petition  In  said  court,  setting  out 
a  copy  of  the  promissory  note  sued  upon  In 
this  action,  and  caused  a  summons  to  be  is- 
sued thereon;  that  said  summons  was  served 
upon  the  defendant  Lyon  County  Co-opera- 
tive Association,  and  was  never  served  uiion 
these  defendants;  that  the  amount  plaintiff 
asked  judgment  for  was  the  sum  of  $1,573. 
with  Interest  thereon  from  October  23,  1884, 
at  10  per  cent,  per  annum;  that  Mr.  Sterry, 
who  brought  the  action,  was  informed  by 
defendants  in  this  case  that  there  had  been 
a  payment  of  $574,  which  was  not  shown 
upon  the  note;  that  the  Judgment  was  ren- 
dered in  that  case  for  the  amount  prayed  for, 


and  for  no  more,  which  Judgment  was  after- 
wards paid.  It  was  further  admitted  by  the 
defendants  in  this  case  that  the  amount  in 
controversy  in  this  action  was  not  attempted 
to  be  collected  in  the  former  suit  of  M.  D. 
Wells  &  Co.  against  the  Lyon  County  Co-op- 
erative Association,  referred  to  above.  It  al- 
so appears,  that  on  April  10,  1884,  said  asso- 
ciation purchased  a  further  bill  of  goods  of 
the  plaintiffs  in  error,  amounting  to  $557.70. 
The  goods  received  by  these  plaintiffs  were 
credited  to  said  association  on  this  open  ac- 
count TTie  plaintiffs  in  error  deny  that  any 
arrangement  was  ever  made  to  pay  the  note 
by  goods  returned,  and  claim  that  the  open 
account  of  April  10th  should  be  paid  in  full, 
and  claim  that  Mr.  Woolsey  had  no  authority 
from  them  to  make  any  arrangement  for  cred- 
iting goods  returned  upon  the  note.  T^e  for- 
mer acti<«  upon  this  note  seems  to  have  been 
brought  without  the  knowledge  of  the  plain- 
tiffs in  error  at  the  time. 

T.  N.  Sedgwick,  for  plaintiffs  in  error. 
Lambert  &  Dickson,  for  defendants  in  error. 

DENNISON,  J.  (after  stating  the  facts). 
The  plaintiffs  in  error  claim:  "First  The  de- 
fendants in  error  wholly  fall  to  show  any 
contract  with  the  plaintiffs  in  error  by  which 
goods  returned  were  to  be  credited  upon  the 
promissory  note.  Second.  Those  dealing  with 
an  agent  of  limited  authority  are  bound  at 
their  peril  to  take  notice  of  the  limitations 
upon  his  authority.  Third.  There  can  be  no 
ratification  of  an  agent's  unauthorized  acts 
by  the  priucii>al,  without  full  knowledge  of 
these  acts.  Fourth.  There  was  no  under- 
standing or  agreement  that  the  goods  return- 
ed were  to  be  credited  upon  the  note.  Fifth. 
No  suit  was  ever  brought  to  recover  the 
amount  claimed  in  this  action." 

Taldng  these  propositions  in  the  order  in 
which  they  are  laid  down,  we  will  say  as  to 
the  first  proposition,  "The  defendants  In  error 
wholly  failed  to  show  any  contract  with  the 
plaintiffs  in  error  by  which  goods  returned 
were  to  bo  credited  upon  the  promissory  note": 
The  defendants  In  error  Introduced  testimony 
tending  to  show  that  there  was  a  contract 
made  with  Woolsey,  the  agent  of  the  plain- 
tiffs In  err<Mr,  by  which  the  goods  returned 
were  to  be  credited  upon  the  promissory  note. 
The  only  foundation  for  this  proposition 
would  be  that  Mr.  Woolsey  had  no  authority 
to  make  said  contract  Upon  the  proposition 
as  to  whether  or  not  the  defendants  in  error 
made  this  contract  with  Woolsey,  there  is  a 
preponderance  of  evidence  to  show  that  tbey 
did.  The  evidence  also  shows  that  these  de- 
fendants did  return  goods  to  these  plaintiffs 
in  error,  and  that  these  plaintiffs  in  error  re- 
ceived them;  and  there  Is  no  evidence  of 
any  other  contract  being  made  at  any  time 
except  the  evidence  of  this  contract  made  at 
the  time  these  defendants  in  error  lndorRe<I 
the  said  note.  We  think  it  was  proper  for 
the  court  l>elow  to  take  into  considcratioQ 
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the  ordinary  and  asaal  costom  of  men  em- 
gaged  In  the  mercantile  business,  and  of 
wh(desale  houses,  as  to  permitting  tbelr  cus- 
tomer to  ship  goods  back  to  them  without 
having  first  made  some  arrangement  or  some 
agreement  to  do  ao,  and  to  consider  that  it  is 
altogether  unlikely  that  these  defendants 
would  bare  sent  goods  back  to  the  plaintifCs, 
or  that  the  plaintiffs  would  have  received  the 
goods  from  the  defendants  or  said  association, 
without  some  agreement  having  been  made 
beforehand;  and  the  court  was  justified  in 
finding  from  the  evidence  that  Woolsey  made 
such  a  contract  There  was  some  evidence 
tending  to  show  that  Woolsey  was  sent  by 
these  plaintifTs  In  error  to  make  a  settlement 
of  the  account  He  made  a  settlement,  took 
a  note,  turned  It  over  to  the  bank  for  collec- 
tion in  favor  of  these  plaintiffs;  and  these 
plaintiffs  ratified  his  action  in  taking  the  said 
note  and  handing  it  over  to  said  bank.  There 
was  never  any  settlement  made  excepting  the 
settlement  that  was  made  by  Woolsey  for  the 
plaintiffs  for  these  defendants.  If  the  plain- 
tiffs accepted  the  contract  of  their  agent  they 
most  accept  it  as  a  whole,  and  not  accept 
that  which  suits  them  and  reject  the  bal- 
ance. There  was  some  evidence  to  support 
the  claim  that  Woolsey  was  the  agent  of 
these  plaintiffs  to  make  the  said  settlement, 
was  sent  there  for  that  purpose.  And,  If  he 
made  such  settlement  in  pursuance  of  such 
authority,  then  these  plaintiffs  are  bound  by 
the  conditions  which  were  attached  to  such 
settlement  At  least,  they  cannot  accept  the 
Indorsements  by  these  defendants  and  reject 
the  conditions  under  which  they  made  the  in- 
dorsements. This  principle  has  been  fully 
laid  down  in  Babcock  v.  Def  ord,  14  Kan.  40S. 

As  to  the  second  proposition  contended  for 
by  the  plaintiffs  In  error,  "Those  dealing  with 
an  agent  of  limited  authority  are  bound  at 
their  peril  to  take  notice  of  the  limitations 
upon  his  authority":  We  are  of  the  opinion 
that  whatever  might  have  been  done  by  Mr. 
Woolsey  in  excess  of  his  authority  In  settling 
this  claim  has  been  fully  ratified  by  these 
plaintiffs;  hence  the  second  proposition  can 
have  no  bearing  upon  this  case. 

As  to  the  third  proposition,  "There  can  be 
no  ratification  of  an  agent's  unauthorized  acts 
by  the  principal,  without  full  knowledge  of 
such  acts":  There  is  no  contention  In  this 
caM  but  that  these  plaintiffs  ratified  every 
.  act  of  Mr.  Woolsey  except  the  one  of  agree- 
ing to  take  goods,  and  crediting  their  value 
upon  this  note.  These  plaintiffs  accepted  the 
note,  ratified  his  act  In  leaving  it  at  the  Em- 
poria National  Bank  for  collection,  which 
makes  the  Emporia  National  Bank  their 
agent  to  collect  said  note.  As  their  agent, 
tb«y  employed  O.  N.  Sterry  to  bring  suit  on 
tta«  note.  Said  Sterry  notified  them  that  he 
bad  bronght  suit,  at  the  request  of  the  bank. 
Tlie  Judgment  rendered  In  that  case  was  for 
the  sum  of  $1,583,  which  said  judgment  was 
rendered  on  the  20th  day  of  November,  1884; 
.  and  said  Judgment  was  fully  paid  by  pay- 


ments ranging  in  time  from  May  5,  1885,  to 
July  3,  1888.  This  suit  was  commenced  on 
October  21,  1889.  These  plaintiffs  were  noti- 
fied by  O.  N.  Sterry,  their  attorney,  on  Octo- 
ber 3,  1884,  that  he  had  brought  suit  on  the 
note  sued  on  in  this  case;  and  these  plain- 
tiffs should  have  known  the  amoimt  of  *he 
Judgment  rendered  In  said  case;  and  by  ac- 
cepting the  payment  of  said  Judgment  and 
availing  themselves  of  the  benefit  thereof, 
and  not  repudiating  the  action  of  their  attnH*' 
ney  in  taking  judgment  for  that  amount  foi 
about  five  years,  they  would  seem  to  be  es- 
topped from  now  claiming  that  they  did  not 
know  that  the  Judgment  was  only  for  $1,683, 
and  it  would  seem  that  they  must  have 
known  that  the  balance  of  the  note  had  been 
paid  by  the  return  of  the  gooda 

As  to  the  fourth  proposition,  "There  was 
no  understanding  or  agreement  that  the  goods 
returned  were  to  be  credited  on  the  ifote"; 
Upou  this  proposition  there  is  a  conflict  be- 
tween the  testimony  of  Mr.  Woolsey  and  the 
witness  for  the  defense,  and  a  preponderance 
of  the  evidence  seems  to  be  in  favor  of  the 
defendants.  The  court  below  found  In  favor 
of  the  defendants  upon  this  proposition,  that 
there  was  an  agreement  that  the  goods  re- 
turned should  be  credited  upon  the  note;  and 
It  Is  not  the  province  of  this  court  to  disturb 
that  finding. 

As  to  the  fifth  proposition,  "No  suit  was 
ever  brought  to  recover  tne  amount  claimed 
In  this  action":  Admitting  this  proposition 
to  be  true,  if  the  amotmt  was  paid  by  Ihe 
return  of  the  goods,  it  was  not  proper  to 
bring  an  action  to  recover  it  again.  A  «uit 
had  been  brought  upon  the  note  sued  upon 
in  this  case,  and  judgment  rendered  as  de- 
manded, for  a  portion  thereof.  When  an 
owner  of  a  note  brings  a  suit  for  a  portion 
thereof,  and  recovers  upon  such  portion,  such 
suit  is  a  bar  to  a  recovery  upon  the  remaining 
portion  of  said  not&  A  promissory  note  con- 
stitutes a  single  cause  of  action.  See  Bolen 
Coal  Co.  V.  Wblttaker  Brick  Co.,  52  Kan. 
747,  35  Pac.  810. 

The  Judgment  of  the  district  court  will  be 
affirmed.     All  the  judges  concurring. 


(1  Kan.  A.  4421 
BRIDGES  et  aL  v.  SARGENT.^ 
(Conrt  of  Appeals  of  Kansas,  Southern  Depart- 
ment. 0.  D.     Jane  19,  1895.) 

Rbstbaihiko  TBEBPAgs— When  Likb  —  Nnso  fbo 
Tdsg  Ordkh  ih  Ejectment. 

1.  The  petition  for  Injnnction  alleges  that 
the  defendants  "anlawfnily  and  with  force  and 
arms  entered  upon  said  land,  and  broke  the  close 
of  'this  plaintiff,  and  are  now  plowing  <Ti>  the 
clover  and  orchard  grass  growing  thereon,  which 
la  vety  valuable."  SM  to  conBtitnte  a  trespass 
for  which  injunction  will  not  lie. 

2.  An  action  for  an  injnnction  by  Sargent 
against  Bridges  and  wife  is  not  a  proper  pro- 
ceeding in  which  to  procure  a  nnnc  pro  tunc  or- 
der for  the  entry  of  jndgment  in  the  ejectment 
snit  formeily  brought  by  Bridges  against  Sar- 
gent 

(Syllabus  by  the  Conrt) 
iRehearlng  Pending. 
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Eirror  from  district  court,  Lyon  county;  O. 
B.  Graves,  Judge. 

Action  for  an  Injunction  by  S.  L.  Sargent 
against  Joab  Bridges  and  another.  Plain- 
tiff bad  Judgment,  and  defendants  bring  er- 
ror.   Reversed. 

This  was  an  action  brought  by  the  de- 
fendant In  error,  as  plaintiff,  against  the 
plaintiffs  in  error,  as  defendants,  In  the  dis- 
trict court  of  Lyon  county,  Kan.,  for  a  per- 
petual Injunction  to  restrain  thedefendants  be- 
low from  further  Interfering  with  the  pos- 
session of  the  plaintiff  beiow,  and  from  enter- 
ing upon  the  foliowing  described  real  estate, 
situated  in  the  county  of  Lyon,  state  of  Kan- 
sas, to  wit.  all  the  land  on  the  west  side  of 
Wright's  creek  and  on  the  north  end  of  the 
G.  %  of  the  N.  E.  %  of  section  8,  township 
17,  range  10.  The  plaintiff  in  said  action 
(this,  defendant  In  error)  sets  up  In  his  peti- 
tion the  following  statement  showing  his  title 
to  said  lands,  and  his  right  of  possession 
thereto,  to  wit:  A  contract  between  him  and 
said  Bridges,  which  Is  In  words  and  figures 
as  follows: 

"Know  all  men  by  these  presents,  that 
we.  Story  Sargent  and  Joab  Bridges,  of  Lyon 
county,  Kansas,  do  this  14tb  day  of  June, 
1872,  bind  ourselves  in  the  penal  sum  of 
$500  to  abide  by  the  following  agreement, 
made  this  day  between  us,  to  wit:  That  the 
party  of  the  second  part  agrees  to  sell  to  the 
party  of  the  first  part  all  the  land  on  the 
west  side  of  Wright's  creeic  and  on  the  north 
end  of  the  E.  half  of  the  northeast  quarter  of 
section  8,  township  17,  range  10,  situate  in 
said  Lyon  county,  Kansas;  and  the  said  par- 
ty of  the  second  part  expressly  reserves  all 
the  timber  on  said  land  described  above;  and 
the  party  of  the  first  part  agrees  to  pay  to 
the  party  of  the  second  part  an  advance  of 
one-half  above  the  appraised  value  of  said 
land  as  described  herein,  and  also  agrees  not 
to  Interfere  or  file  on  said  land  when  it  Bh.iII 
come  Into  market.  Should  the  parties  herein 
named  faithfully  carry  out  all  the  stipula- 
tions herein  specified,  then  this  bond  shall  be 
void;  otherwise  It  shall  remain  and  be  in 
full  force  and  effect 

"8.  L.  Sargent. 

"Joab  Bridges,  His  X  Mark, 
"Per  J.  L.  Stubbs." 
—And  also  sets  out  that  on  August  9,  1886, 
the  said  Joab  Bridges  brought  bis  suit  against 
this  plaintiff  In  said  court  to  recover  posses- 
sion of  said  land.  At  the  trial  of  said  suit  of 
ejectment,  the  same  being  tried  by  the  court, 
the  Jury  being  waived,  the  court  found  the 
facts  and  the  law  In  favor  of  this  defendant 
In  error.  The  petition  herein  recites  said  find- 
ings, and  the  further  fact  that  the  court  ren- 
dered judgment  In  favor  of  this  defendant  in 
error,  S.  L.  Sargent,  and  against  said  Joab 
Bridges  for  costs,  and  it  still  remains  unap- 
pealed  from,  and  In  full  force  and  effect, 
but  by  some  oversight  it  seems  that  no 
journal  entry  had  ever  been  spread  upon  the 
record  of  said  court;  and  said  petition  aaiu 


that  these  plaintiffs  In  error,  the  defendants 
below,  be  enjoined  and  restrained  from  ftu>- 
ther  interfering  with  the  possession  of  said 
plaintiffs,  and  from  entering  upon  said  real 
property,  and  that  at  the  next  sitting  of  said 
court  plaintiff  may  have  a  nunc  pro  tunc  or 
der  of  Judgment  In  said  cause,  and  that  upon 
the  final  hearing  thereof  said  injunction  be 
made  perpetual,  and  for  all  further  and  prop- 
er relief. 

Jetmore  &  Jetmore,  for  plaintiffs  In  error. 
J.  Jay  Buck,  for  defendant  in  error. 

DENNISON,  J.  (after  stating  the  facta). 
The  record  presents  only  one  question  for  us 
to  consider  in  this  case:  Does  the  petuinu  set 
forth  such  a  statement  of  facts  as  would  en- 
title the  plaintiff  below— this  defendant  In  er- 
ror—to tbe  relief  demanded?  l*he  petition  al- 
leges "that  on  July  28  or  July  '2»,  ISK),  with- 
out any  permission  fi-om  this  plniutiff.  and 
without  any  warrant  or  authority  of  law, 
said  defendants,  being  husband  and  wife,  un- 
lawfully and  with  force  and  anus  entered 
upon  said  land,  and  broke  the  close  of  this 
plaintiff,  and  are  now  plowing  up  the  clover 
and  orchard  grass  growing  thereon,  wliieb  Is 
very  valuable;  that,  if  said  defendants  are 
permitted  to  continue  their  trespasses.  It  will 
be  to  the  great  afid  irreparable  injury  of  this 
plaintiff."  The  only  allegation  In  the  petltioD 
as  to  the  acts  of  the  plaintiffs  In  errur,  for 
which  the  Injunction  Is  asked,  is  that  they 
"unlawfully  and  with  force  and  anus  enter- 
ed upon  said  land,  and  broke  the  close  of 
this  plaintiff,  and  aro  now  plowing  up  the 
clover  and  orohard  grass  thereon,  which  is 
very  valuable."  This  describes  a  trexitaas, 
and  nothing  more.  Injunction  will  not  lie 
to  restrain  the  commission  of  a  pure  nnked 
and  Bintple  trespass.  Katiroad  Co.  v.  Whea- 
ton,  7  Kan.  232.  The  petition  further  allegei) 
"that,  if  said  defendants  are  permitted  to 
continue  their  trespasses  it  will  be  to  the 
great  and  Irreparable  injury  of  this  plaintiff." 
The  attorneys  for  this  defendant  in  error  evi- 
dently understood  that  tbe  acts  complained 
of  were  merely  acts  of  trespass,  and  so  allege 
In  their  petition.  The  prayer  of  tbe  petltiou 
is  as  follows:  '|Wbererore  this  plaintiff 
prays  that  said  defendants,  and  all  acting  un- 
der them,  be  enjoiued  and  restalneU  fr«>iu  fur- 
ther Interfering  with  tbe  possession  of  said 
plaintiff,  and  from  entering  upon  s&ld  real 
property,  and  that  at  the  next  sitting  of  tbl!> 
court  plaintiff  may  have  a  Aunc  pro  tunc  or- 
der of  Judgment  in  said  cause,  and  upon  tlie 
final  hearing  hereof  said  Injunction  uiay  be 
made  perpetual;  and  for  all  other  and  proper 
relief."  If  this  defendant  In  error  bad  ob- 
tained all  he  demanded  as  to  the  Injunction, 
he  would  have  obtained  an  order  restraining 
these  plaintiffs  In  error  from  further  treHpass- 
Ing  upon  the  land  set  out  in  the  petltlnn.  As 
to  the  statement  that  "It  will  be  to  the  great 
and  irreparable  Injury  of  the  plaintiff."  we 
do  not  think  the  facta  aet  oat  In  peUtiun  will 
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warrant  this  assertion.  Tbere  Is  no  allega- 
tion that  the  defendants  In  said  cause  were 
Insolvent,  or  that  a  Judgment  for  damages 
against  them  would  not  be  collectible.  On 
the  contrary,  the  petition  seems  to  show,  by 
Inference  at  least,  that  this  defendant  In  ei> 
ror  owes  Joab  Bridges  an  unpaid  balance  due 
him  upon  the  contract  for  the  land  described 
in  the  petition. 

As  to  the  nunc  pro  tunc  order  of  the  entry 
of  judgment,  there  seems  to  be  no  controver- 
sy or  dispute  as  to  the  fact  that  the  Judg- 
ment was  rendered  In  the  case  of  Bridges  v. 
Sargent,  and  that  no  appeal  had  been  taken 
from  said  judgment  The  question  Is,  had 
the  court  the  right  to  make  the  order  for  the 
entry  of  said  judgment  as  of  March  11,  1887, 
and  was  this  a  proper  proceeding  in  which  to 
do  so?  While  we  do  not  question  the  right 
of  the  court  to  make  the  order  in  a  proper 
proceeding,  we  must  hold  that  this  is  not  a 
ptvper  proceeding  In  which  to  do  so.  The 
Judgment  of  the  court  below  is  reversed,  and 
the  case  remanded  for  further  proceedings. 
All  the  judges  concurring. 


a  Kan.  A.  473) 

DWELLB  V.  D  WELLE  et  al.» 
(Conrt  of  Appeals  of  Kansas,  Southern  Depart- 
ment, C.  D.    June  7,  18!>5.) 
▲cnoii  ON  Contract— CoxaiDERATiON—PLBADiKe 
— Motion  to  Make  Definite — Review. 

1.  A  writing  in  words  and  figures  as  follows: 
"Marion,  Kansas,  March  11th,  18S9.  Messrs. 
F.  E.  Dwelle  and  Charles  A.  Sayre — Dear  Sirs: 
Upon  my  own  motion,  and  to  show  you  my 
earnest  desire  for  peace  between  ds,  having  in 
view  the  great  expense  to  which  yon  have  been 
Ipnt  in  recent  litigation  in  which  yon  were  con- 
cerned, I  voluntarily  agree  to  assume  part  of 
that  burden,  and  agree  to  pay  you  by  the  1st 
day  of  October,  A.  D.  1880,  the  sum  of  six 
hundred  (^UOO.OO)  dollars,  and  for  the  purpose  of 

Privacy  would  thanic  you  to  intrust  this  paper  to 
•cnnia  Madden,  Ksq.  Tour  obedient  servant, 
J.  0.  Dwelle,"— iioes  not  import  a  consideration 
apon  its  face,  but  the  consideration  therefor  must 
be  alleged  and  proven  by  the  party  who  relies 
upon  it  for  the  basis  of  a  cause  of  action. 

2.  Where  a  petition  sets  forth  in  plain  and 
concise  language  the  sabstantive  facts  upon 
which  the  claim  for  relief  is  founded,  a  motion 
to  make  more  definite  and  certain  the  allegations 
of  the  petition,  and  a  demurrer  to  said  petition, 
ought  not  to  be  sustained. 

3.  Where  the  petition  in  a  case  seta  forth  a 
cause  of  action  in  specific  terms,  and  also  con- 
tains certain  general  alleprations,  and  where  none 
of  the  evidence  is  preserved  in  the  record,  but 
the  record  clearly  snows  that  the  trial  court,  in 
its  instructions  to  the  jury,  treated  the  general 
allegations  of  the  petition  as  surplusage,  and 
confined  the  plaintiffs  below  to  the  cause  of  ac- 
tion specifically  stated,  we  cannot  say  that  the 
trial  court  committed  any  prejudicial  error  in 
overruling  •  motion  to  make  the  allegations  of 
the  petition  more  definite  and  certain,  and  a  gen- 
eral demurrer  to  said  petition. 

(Syllabus. by  the  Conrt) 

Error  from  district  court.  Chase  coimty; 
Frank  Doster,  Judge. 

Action  by  F.  E.  Dwelle  and  another  against 
John  C.  Dwelle  on  a  contract.  Plaintiffs  had 
Judgment  and  defendant  brings  error.  Af- 
firmed. 

• 

>  Rehearing  pending. 


J.  y.  Sanders,  F.  P.  Cochran,  and  GnTea 
Lambert  &  Dickson,  for  plaiuUS  in  erroi; 
Madden  Bro&,  for  defendants  In  error. 

COLE,  3.  F.  E.  Dwelle  and  Charles  A. 
Sayre  brought  their  action  in  the  district 
court  of  Marion  county  upon  the  foUowLug  In- 
strument and  promise,  a  copy  of  which  la 
made  a  part  of  their  petition:  "Marion,  Kan- 
sas, March  11th,  188U.  Messrs.  F.  E.  Dwelle 
and  Chas.  A.  Sayre— Dear  Sirs:  Upon  my 
own  motion,  and  to  shofv  you  my  eai-nest  de- 
sire for  peace  between  tis,  having  In  view  the 
great  expense  to  which  you  have  been  put  In 
recent  litigation  in  which  you  were  concerned, 
I  voluntarily  agree  to  assume  part  of  that  bur- 
den, and  agree  to  pay  to  you  by  the  Ist  day  of 
October,  A.  D.  1889,  the  sum  of  six  hundred 
($000.00)  dollars,  and  for  the  purpose  of  pri- 
vacy would  thank  you  to  Intrust  this  paper  to 
Dennis  Madden,  Esq.  Your  obedient  servant, 
J.  0.  Dwelle."  The  petition  alleges,  in  brief, 
that  prior  to  the  execution  of  said  writing  by 
the  defendant  there  had  been  various  dis- 
putes between  the  parties  named  therein,  and 
claims  that  defendant  bad  maliciously  and 
without  probable  cause  instigated  and  set  on 
foot  a  certain  criminal  prosecution  for  murder 
against  the  plaintiffs.  It  states  the  court  in 
which  the  prosecution  was  brought  and 
names  the  parties  to  the  case.  It  then  recites 
that  prior  to  the  execution  of  said  writing  the 
plalni  .fs  were  acquitted  of  said  charge,  and 
were  about  to  bring  a  civil  action  against  the 
defendant  for  damages  arising  out  of  said  ma- 
licious prosecutloiL  It  further  alleges  that  for 
the  purpose  of  preventing  said  suit  and  as  an 
accord  and  satisfaction,  the  defendant  execut- 
ed and  delivered  to  plaintiffs  the  writing  in 
question,  and  that  they  accepted  and  have  re- 
lied upon  the  same  as  such  accord  and  satis- 
faction; that  the  sum  stated  in  said  writing 
was  to  be  paid  by  defendant  to  partially  re- 
imburse plaintiffs  for  the  expense  they  In> 
curred  In  defending  said  criminal  case  char- 
ged to  have  been  Instigated  by  defendant 
The  petition  closes  with  an  allegation  of  re- 
fusal by  defendant  to  pay  the  amount  set 
forth  in  the  writing,  and  a  prayer  for  Judg- 
ment The  defendant  interposes  a  motion  to 
make  the  petition  more  definite  and  certain, 
which  was  overruled,  as  was  also  a  general 
demurrer  to  the  same;  and,  answer  having 
been  made,  there  was  a  trial  of  the  issues  be- 
fore the  court  and  a  jury,  with  verdict  and 
Judgment  for  the  plalntiftB.  A  motion  for  a 
new  trial  was  duly  filed,  and  overrated,  and 
the  defendant,  having  duly  excepted  to  each 
of  the  rulings  of  the  court,  brings  the  case 
here  for  review  upon  a  transcript  of  the  rec- 
ord. 

There  being  none  of  the  evidence  given  at 
the  trial  preserved,  we  must  determine  tlie 
questions  involved  upon  the  record  as  it  is  be- 
fore us.  We  do  not  think  that  the  writing  set 
out  in  the  petition  imports  any  consideration 
upon  its  face,  and  the  trial  court  therefore 
properly  held  that  the  burden  of  proving  a 
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consideration  was  upon  the  plaintiffs  below. 

Does  the  record  disclose  any  error  In  the  rul- 
ings of  the  trial  court  In  overruling  the  motion 
to  make  more  definite  and  certain  and  the 
general  demurrer  filed  by  the  defendant?  We 
think  not.  The  petition  stated  the  cause  of 
action  in  plain  and  concise,  language.  No 
doubt  could  have  arisen  in  the  mind  of  the  de- 
fendant below,  under  the  allegations  of  the  pe- 
tition, as  to  the  claim  he  was  called  upon  to 
defend  against.  His  attention  was  directed  to 
the  particular  writing  relied  on,  and  to  the  con- 
sideration alleged  for  the  execution  and  deliv- 
ery thereof.  He  was  advised  that  the  plaintiffs 
below  claimed  that  the  writing  was  Intend- 
iHl  by  the  maker,  and  accepted  by  the  peraons 
to  whom,  according  to  Its  terms,  payment  was 
to  be  made,  as  an  accord  and  satisfaction  of  a 
claim  for  damages  alleged  to  have  been  sus- 
tained by  reason  of  a  certain  malicious  prose- 
cution which  It  was  claimed  he  had  Instigated. 
This,  we  think,  was  sufficient,  both  as  against 
the  motion  and  the  demurrer,  under  the  Code 
and  the  rule  laid  down  In  Railway  Co.  v.  Mc- 
Cormick,  20  Kan.  107.  It  is  true  that  the  pe- 
tition contains  allegations  in  regard  to  other 
disputes  and  differences  between  the  parties, 
and  says  that  the  writing  In  question  was 
given  In  settlement  of  all  differences  existing 
between  the  parties.  It  is  also  true  that  these 
allegations  are  altogether  too  broad  and  gen- 
oral  to  be  good  as  against  a  motion  to  make 
more  definite  and  certain,  or  a  demurrer.  But 
was  the  plaintiff  in  error  prejudiced  by  the 
ruling  of  the  trial  court  as  regards  these  alle- 
gations ?  We  think  not,  for  the  record  plainly 
discloses  that  the  court  treated  these  general 
allegations  as  mere  surplusage,  and  confined 
plaintiffs  below  to  the  consideration  specific- 
ally alleged,  viz.  the  suit  about  to  be  brought 
for  malicious  prosecution.  We  fall  to  see  where 
the  plaintiff  In  error  was  Injured  by  not  being 
able  to  prepare  his  defense  to  something 
which  the  trial  court  did  not  compel  him  to 
meet.  The  judgment  will  be  affirmed.  All 
the  Judges  concurring. 


a  Kan.  App.  630) 

BROWN  V.  SCHOOL  DIST.  NO.  41,  COW- 
LEY COUNTY. 
(Court  of  Appeals  of  Kansas.  Southern  Depart- 
ment, C.  D.    June  24,  1895.) 
School  Districts— Costbacts   with  Teaches — 

ESPORCEMEST — BURDEN  OP  PbOOP — 

Harmless  Error. 

1.  Where  power  Ja  vested  in  a  district 
board  of  a  school  district  composed  of  three  to 
contract  for  and  hire  a  teacher  for  and  in  the 
name  of  the  district,  and  all  of  said  members 
of  the  bonid  meet  together  and  consult  with  re- 
gard to  making  such  a  contract  and  consent 
thereto,  and  thereupon  two  of  said  members  of 
the  board  enter  into  a  written  contract  with  B. 
to  teach  the  school  of  said  district  in  accordance 
with  the  determination  had  at  such  consultation 
of  all  the  members  of  the  board,  such  contract  is 
MndinK  upon  the  school  district,  although  one  of 
the  members  of  the  board  was  not  present  when 
the  same  ^as  executed. 

2.  Where  an  action  is  brought  against  a 
school  district  upon  a  written  instrument,  and 


the  petition  does  not  allege  any  authority  upon 
the  part  of  the  persons  who  sign  the  same  to 
execute  said  instrument  on  behalf  of  the  school 
district,  and  where  the  answer  specifically  denies 
the  authority  of  such  persons  to  execute  the 
same  for  the  school  district,  and  nowhere  admits 
that  the  persons  so  signing  the  instrument  were 
officers  of  said  district,  the  burden  of  proof  is  up- 
on the  plaintiff  to  establish,  not  only  the  execu- 
tion of  the  instrument,  but  also  the  authority 
of  the  persons  execntiiig  the  same. 

3.  A  clause  in  a  contract  between  a  school- 
district  board  and  a  teacher,  reserving  the  right 
to  dismiss  the  teacher  at  any  time  he  "does  not 
give  satisfaction  to  the  board  or  a  majority  of 
district"  is  valid,  and  not  in  conflict  with  sec- 
tion 5617,  Gen.  St  1889. 

4.  When  the  trial  court  permits  incompetent 
evidence  to  go  to  the  jury,  and  afterwards  dis- 
covers its  error,  and  Instructs  the  jury  that  they 
must  disregard  such  evidence,  and  where  it  ap- 
pears from  the  evidence  in  the  case  that  such 
evidence  did  not  prejudice  the  rights  of  the  party 
objecting  to  the  admission  of  the  same,  the  judg- 
ment will  not  be  disturbed  by  reason  of  the  er- 
ror in  the  admission  of  such  incompetent  evi- 
dence. 

(Syllabus  by  the  Court) 

Error  from  district  court,  Oowley  county; 
M.  G.  Troup,  Judge. 

Action  by  L.  C.  Brown  against  school  dis- 
trict No.  41,  Cowley  county.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

C.  J.  Peckham  and  C.  T.  Atkinson,  for 
plaintiff  'Id  error.  McDermott  &  Johnson, 
for  defendant  In  error. 


COLE,  J.  This  was  an  action  brought  by 
plaintiff  In  error  against  the  defendant  hi  er- 
ror In  the  district  court  of  Cowley  county. 
Kan.,  upon  an  alleged  written  contract  dated 
In  July,  1888,  setting  forth  that  plaintiff  In 
error  was  employed  to  teach  school  for  dis- 
trict 41,  Cowley  county,  for  a  term  of  six 
months,  commencing  October  1,  1888,  at  $50 
per  month.  The  defendant  In  error  had 
Judgment  below,  and  plaintiff  in  error  brings 
the  case  here. 

The  first  contention  between  the  parties  is 
as  to  the  validity  of  the  alleged  written  con- 
tract sued  upon.  The  evidence  discloses  that 
plaintiff  in  error  went  to  the  house  of  D.  N. 
Wolf,  who  was  the  treasurer  of  the  school 
district,  in  company  with  Sampson  Johnson, 
who  was  director  of  said  district  and,  after 
some  conversation  between  the  three  in  re- 
gard to  making  a  contract  with  plaintiff  in 
error  to  teach  the  school  in  tliat  district  the 
two  district  officers  drove  to  the  house  of  Mr. 
McCullum,  for  the  purpose  of  there  discuss- 
ing the  question  with  the  clerk  of  the  dis- 
trict, Sanford  Wade.  They  found  Mr.  Wade, 
and  the  three  officers  did  discuss  the  question 
of  entering  into  a  contract  with  the  plaintiff 
in  error  to  teach  the  school  of  said  district 
Mr.  Wade  tacitly  agreed  to  the  proposition, 
and  the  other  two  officers  returned  to  where 
they  had  left  the  plaintiff  in  error,  and  made 
the  contract  upon  which  this  suit  is  brought 
Was  this  the  contract  of  the  school  district' 
It  is  an  elementary  principle  tliat  when  sev- 
eral persoBS  are  anthorized  to  do  any  act  of 
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a  pablic  nature  which  requires  deliberation, 
they  all  should  be  convened.  In  determining 
a  question  such  as  entering  Into  a  contract 
with  a  teacher  It  Is  well  settled  by  the  au- 
thorities in  this  and  in  other  states  that  the 
members  of  a  district  board  cannot  bind  the 
district  when  acting  separately  and  apart 
from  each  other,  but,  as  is  said  In  Aikman 
V.  School  Dlst,  27  Kan.  129:  "They  all  must 
meet  together,  or  be  notified  to  meet  together, 
or  have  an  opportunity  to  meet  together  or 
consult  over  the  employment  of  the  teacher, 
before  the  contract  can  be  legally  entered 
into  by  them  so  as  to  bind  the  district"  But 
the  statute  prescribes  no  special  form  or 
manner  by  which,  and  no  particular  place  at 
which,  the  district  board  shall  be  convened, 
nor  do  we  think  It  was  intended  or  necessary 
that  any  formal  call  should  be  made  for  the 
purpose  of  legally  convening  a  school  district 
board.  It  Is  sufficient  if  all  are  present,  or 
had  an  opportunity  to  be  present,  and  that 
at  least  two  of  them  agreed  to  make  the  con- 
tract in  dispute.  Applying  these  views  to 
this  case,  it  seems  clear  to  us  that  the  con- 
tract sued  upon  was  one  made  by  the  dis- 
trict board,  and  was  therefore  the  contract  of 
tiie  district 

PlaintifiC  In  error  urges  that  the  trial  court 
committed  error  In  compelling  him,  after  he 
had  proven  the  execution  of  the  contract  to 
assume  the  burden  of  proof,  and  prove  this 
meeting,  and  steps  which  led  up  to  the  com- 
pleted contract.  Under  the  pleadings  in  this 
case  we  think  the  ruling  of  the  court  was  cor- 
rect The  petition  nowhere  alleges  that  the 
persons  who  signed  the  said  contract  were 
officers  of  the  school  district  or  that  they  had 
authority  to  act  for  the  district  It  does  not 
allege  that  ttie  district  had  any  officers,  or 
who  they  were.  The  answer  denies  generally 
and  specially  any  authority  in  the  persons 
who  signed  the  contract  to  act  for  the  school 
ilistrict  and  nowhere  admits  that  either  of 
the  persons  so  signing  were  officers  of  said 
district  There  being  no  sufficient  allega- 
tions in  the  petition  to  require  a  verified  an- 
swer, the  burden  was  upon  the  plaintiff  be- 
low to  prove  the  authority  of  those  purport- 
ing to  act  for  the  district 

The  next  ground  assigned  as  error  Is  in 
the  Instniction  of  the  court  to  the  Jury  with 
regard  to  a  certain  clause  In  the  contract 
sued  upon,  which  clause  reads  as  follows: 
"And  If  such  teacher  does  not  give  satisfac- 
tion to  the  board,  or  a  majority  of  district, 
he  Is  to  be  dismissed  at  any  time."  Plain- 
tiff in  error  contends  that  under  this  clause 
he  must  have  entered  upon  discharge  of  his 
duty,  and  then  have  failed,  before  advantage 
could  be  taken  of  this  clause  In  the  contract 
The  facts  in  this  case  are  that,  before  the 
time  arrived  for  the  plaintiff  in  error  to  en- 
ter upon  his  duties  under  the  contract,  a  large 
majority  of  the  qualified  electors  of  said  dis- 
trict, at  a  school-district  meeting  regularly 
called  and  held  for  the  purpose  of  settling  the 
question  as  to  whether  they  would  retain  or 


dismiss  plaintiff  in  error,  expressed  their  dis- 
satisfaction, and  voted  to  dismiss  him;  and 
upon  the  authority  of  such  vote,  and  after 
adopting  a  resolution  of  similar  import  at  a 
board  meeting,  the  said  board  notified  plain- 
tiff In  error  in  writing  of  the  fact  that  the 
district  did  not  desire  his  services;  and, 
when  the  time  arrived  for  school  to  com- 
mence, he  appeared,  and  demanded  the  right 
to  teach,  and  they  refused  to  permit  him  to  do 
BO.  In  instructing  the  Jury  upon  this  clause  In 
the  contract  and  under  the  evidence  afore- 
said the  court  said,  in  substance,  that  this 
clause  did  not  give  either  the  board  or  the 
district  the  right  to  dismiss  the  plaintiff  in 
error  without  any  cause  or  excuse,  but  that 
its  import  was  that  at  any  time  the  board  or 
the  majority  of  the  district  had  reasonable 
ground  for  dissatisfaction  they  might  dis- 
miss the  plaintiff  in  error;  and  that  the  ques- 
tion for  the  Jury  to  settle  upon  this  particular 
point  was  whether  or  not  at  the  time  when 
the  plaintiff  was  dismissed  either  the  board 
or  a  majority  of  the  district  had  reasonable 
grounds  for  such  dismissal.  The  court  fur- 
ther instructed  the  Jury  that  it  was  not  abso- 
lutely necessary  under  the  conti-act  that  the 
plaintiff  should  have  had  an  opportunity  to 
try  his  hand  at  teaching  school  before  such 
dismissal  took  place,  or  the  district  or  the 
members  of  the  board  had  reasonable  ground 
to  believe  that  plaintiff  would  not  prove  a 
satisfactory  teacher.  It  is  of  these  instruc- 
tions that  complaint  is  hei'e  made,  and  the 
case  of  Tripp  v.  School  Dlst,  50  Wis.  059,  7 
N.  W.  840,  is  cited  in  support  of  the  position 
that  the  instmctions  were  erroneous.  A  care- 
ful examination  of  this  case  will  fail  to  sup- 
port the  contention  of  plaintiff  in  error.  How- 
ever, the  authorities  in  our  own  state  fully 
sustain  the  validity  of  such  a  clause  in  the 
contract,  and  of  instructions  like  the  above. 
School  Dlst  V.  Colvin,  10  Kan.  284;  Arm- 
strong V.  School  Dlst,  28  Kan.  345.  While 
there  was  a  conflict  In  evidence  as  to  whether 
the  board  or  the  school  district  had  reason- 
able grounds  for  dissatisfaction,  there  is 
abundance  of  testimony  to  sustain  a  verdict 
upon  that  point;  and,  the  question  having 
been  settled  that  there  was  reasonable  ground 
for  such  dismissal,  and  that  a  contract  to  the 
effect  that  such  a  dismissal  might  be  made  is 
valid,  it  follows  that  the  dismissal  might  oc- 
cur at  any  time  after  the  making  of  tlie  con- 
tract when  reasonable  g^rounds  therefor  ex- 
isted. 

We  come  now  to  the  last  and  most  serious 
qaestlon  in  this  case.  Upon  the  trial  the 
court  admitted  the  deposition  of  Ella  S. 
Kelly  in  behalf  of  defendant  in  error,  and 
afterwards  withdrew  the  same  from  the  con- 
sideration of  the  Jury  on  the  ground  that  the 
evidence  was  Incompetent.  Plaintiff  in  error 
contends  that  the  admission  of  said  deposi- 
tion was  prejudicial  error.  We  think  that 
the  admission  of  this  piece  of  testimony  by 
the  court  merits  considerable  criticism.  It 
frequently  happens  that  testimony  once  ad- 
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mltted  to  the  Jury  and  then  withdrawn  leaves 
an  ImpreBslon  which  It  Is  impossible  to  re- 
move, and,  while  there  may  be  some  excuse 
tor  the  admission  of  oral  testimony  which  Is 
afterwards  withdrawn,  we  cannot  conceive 
of  any  In  the  case  of  a  deposition  which 
should  and  ought  to  be  examined  by  the 
court,  and  Its  competency  passed  on  before 
belnff  read  to  the  Jury,  when  objection  is 
made  to  its  introduction  in  evidence.  We 
have,  however,  carefully  examined  the  dep- 
osition In  question  in  connection  with  the 
rule  laid  down  by  our  supreme  court  in  Whlt- 
taker  v.  Voorhees,  38  Kan.  71,  16  Pac.  874, 
and  have  reached  the  conclusion  that  the 
rights  of  plaintiff  in  error  were  not  preju- 
diced by  the  same.  In  the  case  above  re- 
ferred to,  the  court  adopts  the  following  lan- 
guage from  Hopt  v.  People,  7  Sup.  Ct.  018: 
"It  iB  true,  In  some  instances  there  may  be 
such  strong  impressions  made  upon  the  minds 
of  the  jury  by  illegal  and  Improper  testimony 
that  its  subsequent  withdrawal  will  not  re- 
move the  effect  caused  by  its  admission;  and 
In  that  case  the  original  objection  may  avail 
on  appeal  or  writ  of  error.  But  such  instances 
are  exceptional.  The  trial  of  a  case  Is  not  to 
be  suspended,  the  jury  discharged,  a  new  one 
summoned,  and  the  evidence  retaken,  when 
an  error  in  admission  of  testimony  can  be 
corrected  by  its  withdrawal,  with  proper  In- 
structions from  the  court  to  disregard  it"  In 
the  case  at  bar  the  court,  at  the  time  of  the 
offer  of  the  deposition,  cautioned  the  Jury 
before  It  was  read,  by  saying  that  he  would 
"admonish  the  Jury  what  parts  to  regard," 
and  after  its  withdrawal  stated  that  they 
were  "not  to  consider  any  part  of  It"  As  to 
the  deposition  Itself,  we  think  a  part  of  It 
was  competent;  and  as  to  those  parts  which 
were  incompetent  In  view  of  the  other  evi- 
dence which  was  before  the  jury,  and  which 
was  competent,  the  plaintiff  in  error  was  not 
prejudiced,  and  the  case  ought  not  to  be  re- 
versed because  of  the  admission  of  said  dep- 
osition. The  decision  of  the  trial  court  la 
affirmed.     All  the  judges  concurring. 


a  Kan.  A.  430 

BALLINGER  et  aL  v.  REDHEAD  et  al.« 
(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment, C.  D.    June  7,  1895.) 

DOBMANT    JUDOMBNT  —  EXECOTIOS  —  KlOHTS     0» 

SuBViviKo  Partner. 

1.  If  either  psrty  to  an  action  die,  the  ac- 
tion canoot  be  proceeded  in  until  a  suggestion 
of  the  death  la  made  to  the  court,  and  tlie  action 
revived  in  the  name  of  the  representative,  real 
or  personal,  or  both,  of  the  party  deceased.  So, 
if  either  of  the  parties  to  a  judgment  die,  the 
judgment  beoomes  dormant  until  such  time  as 
the  death  of  the  party  is  suggested,  and  the  judg- 
ment is  revived  in  the  name  of  the  represent- 
ative, real  or  persotal,  or  both. 

2.  When  thi.  judgment  becomes  dormant 
no  execution  can  issue  thereon  until  it  is  revived 
in  the  manner  prescribed  by  law. 

8.  Upon  the  death  of  one  member  of  a  ptut- 
nership,  the  partnership  is  dissolved,  and  the 
•nrvivmg  partner  can  do  nothing  by  way  of  car- 

i  Rehearing  itending. 


lying  on  the  partnership  hndness,  only  to  hold 
possession  of  the  partnership  property,  and  do- 
■neb  things  as  are  necessary  to  protect  it  from 
loss  until  ne  has  complied  with  the  statute,  and 
given  bond  as  required  by  article  2  of  chiytter 
37  of  the  General  Statutes  of  1889. 

4.  The  management  of  a  partnership  estate 
by  the  surviving  pariner  must  be  under  the  con- 
trol of  the  probate  court  of  the  county  in  which 
the  estate  is  situated. 
(Syllabus  by  the  Court) 

Error  from  district  court,  Beno  county;  U 
Houk,  Judge. 

Action  by  James  F.  Redhead  Sc  Co.  against 
J.  W.  Balllnger  and  another.  From  certain 
orders  entered,  defendants  bring  error.  Re- 
versed. 

This  case  comes  to  this  court  from  the  or- 
der and  the  judgment  of  the  district  court  of 
Reno  county,  Kaa.,  on  two  separate  motions, 
—one  to  set  aside  the  sale  of  real  estate  made 
by  the  sheriff  of  said  county,  and  one  for  the 
confirmation  of  said  sale.  The  case  was  sub- 
mitted to  the  court  on  an  agreed  statement  of 
facts.  The  execution  imder  which  the  sale  of 
real  estate  was  made  was  issued  by  the  clerk 
of  the  district  court  on  an  abstract  of  judg- 
ment rendered  by  a  Justice  of  the  peace  on 
the  26th  day  of  July,  1887.  The  abstract  of 
judgment  was  filed  in  the  office  of  the  clerk 
of  the  district  court  on  the  2d  day  of  Decem- 
ber, 1887.  The  execution  was  dated  May  10, 
1889.  The  judgment  was  rendered  In  a  suit 
before  George  D.  Barclay,  justice  of  the 
peace,  In  a  suit  entitled  "James  F.  Redhead 
&  Ca  V.  P.  P.  Andei-son  and  J.  W.  Balllnger." 
The  firm  of  James  F.  Redhead  &  Co.  was 
composed  of  James  F.  Redhead  and  Thomas 
Redhead.  No  execution  was  issued  after  the 
filing  of  the  abstract  of  judgment  until  the 
10th  day  of  May,  1889,  the  one  on  which  the 
sale  of  real  estate  was  made.  On  the  30th 
day  of  September,  1888,  Thomas  Redhead,  a 
member  of  the  firm  of  James  F.  Redhead  & 
Co.,  and  one  of  the  plaintiffs  in  said  action, 
died.  No  administrator  was  ever  appointed 
of  the  partnership  estate  of  James  F.  Red- 
head &  Co.  No  citation  from  the  probate 
court  of  Reno  cotmty  was  Issued  to  James  F. 
Redhead  to  give  bond  for  the  settlement  of 
the  partnership  estate  of  James  F.  Redhead 
&  Co.,  and  no  settlement  was  ever  made  of 
said  estate.  James  F.  Redhead  has  continued 
to  conduct  the  business  under  the  firm  name 
of  James  F.  Redhead  &  Co.,  the  same  as  be- 
fore the  death  of  Thomas  Redhead,  and  has 
conducted  all  business  pertaining  to  said  part- 
nership of  said  estate,  and  Is  the  sole  sm> 
vlving  partner,  but  not  In  the  capacity  of  ad- 
ministrator; and  he  is  now  the  sole  owner  of 
the  partnership  business,  and  the  owner  of 
the  judgment,  and  was  such  owner  at  the 
time  execution  Issued  under  which  the  land 
was  sold  and  bought  In  by  James  F.  Red- 
head. The  abstract  of  the  Judgment  in  favor 
of  James  F.  Redhead  &  Co.  was,  in  proper 
form,  filed  with  the  clerk  of  the  district  court, 
and  the  execution  Issued  thereon  was  also  in 
proper  form.  James  F.  Redhead  &  Co,  w- 
■Ided  in  Reno  oountji  Ean.,  and  their  busine** 
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was  carried  on  In  said  county.  After  filing 
the  abstract  of  Judgment  with  the  clerk  of 
tbe  district  court,  the  Kansas  Manufacturing 
Company  obtained  a  Judgment  against  J.  W. 
Ballinger  et  al.,  and  execution  was  Issued  on 
said  judgment,  under  whicb  the  same  lands 
were  sold  to  R.  J.  Graham.  Said  execution 
was  not  issued  until  more  than  one  year  after 
the  Judgment  had  been  rendered,  and  it  was 
the  first  and  only  execntlon  that  had  been  is- 
sued on  said  judgment.  The  execution  under 
which  James  F.  Redhead  purchased  tb$  land 
was  lssue<i  pHor  to  the  execution  of  the  Kan- 
sas Manufacturing  Company,  under  which  R. 
J.  Graham  purchased  tlie  same  land.  The 
sale  under  execution  to  James  P.  Redhead 
was  prior  to  the  sale  under  execution  to  R.  J. 
Graham.  Subsequent  to  tbe  issue  and  levy 
of  the  execution  under  which  the  sale  was 
had  in  the  case  of  James  F.  Rc<lhead  &  Co. 
y.  .1.  W.  I'.alilnger  et  al.  tbe  execution  was  is- 
sued on  tbe  judgment  in  the  case  of  tbe  Kan- 
s-as  Manufacturing  Company  v.  J.  W.  Ballin- 
ger et  al.,  and  levied  upon  the  same  property 
in  which  tbe  execution  was  issued  In  tbe  case 
of  Redlisad  v.  Ballinger,  and  a  sale  had 
thereunder,  at  whicb  sale  R.  J.  Graham  be- 
came purchaser. 

Davidson  &  Williams,  for  plaintiffs  in  eiTor. 
P.  P.  Prlgg,  for  defendants  In  error. 

JOHNSON,  P.  J.  (after  stating  the  facts). 
The  only  question  Involved  In  this  case  is 
whether  or  not  tbe  Judgment  of  James  P. 
Redhead  &  Co.  became  dormant  by  the  death 
of  Thomas  Redhead,  a  member  of  the  firm 
of  James  F.  Redhead  &  Co.,  and  one  of  the 
plaintiffs,  and  whether  the  Judgment  should 
have  been  revived  before  an  issuance  of  the 
execution  under  which  the  land  w.is  ^old. 

Section  439,  c.  80,  Gen.  St.  1889,  provides: 
"If  either  or  both  parties  die  after  judgment 
and  before  satisfaction  thereof,  their  repre- 
sentatives, real  or  personal,  or  both,  as  tbe 
case  may  require,  may  be  made  iiarties  to 
the  same.  In  the  same  manner  as  is  prescribed 
for  reviving  actions  before  judgment;  and 
such  Judgment  may  be  rendered,  and  execu- 
tion awarded,  as  might  or  ought  to  be  given 
or  awarded  against  the  representatives,  real 
or  personal,  or  both,  of  such  deceased  party." 
Section  440:  "If  a  Judgment  become  dormant, 
It  may  be  revived  In  tbe  same  manner  as  Is 
prescribed  for  reviving  actions  before  judg- 
ment." Section  423:  "Where  there  are  sev- 
eral plaiutiffa  or  defendants  in  an  action,  and 
one  of  them  dies,  or  his  powers  as  personal 
representative  cease,  if  the  right  of  action 
survive  to  or  against  tbe  remaining  parties, 
tbe  action  may  proceed,  the  death  of  tbp  larty 
or  tne  cessation  of  his  powere  being  stated  on 
the  record."  Section  425:  "When  one  of  tbe 
parties  to  an  action  dies,  or  bis  powers  as  a 
personal  representative  cease  before  the  judg- 
ment, or  the  right  of  action  survive  in  favor 
of  or  against  his  representatives  or  success- 
ors, tbe  action  may  be  revived  and  proceed 


in  their  names."  Section  426:  "The  revivor 
shall  be  by  an  order  of  the  court,  if  made  in 
term,  or  by  a  Judge  thereof,  If  In  vacation, 
that  the  action  be  revived  in  the  name  of  the 
representatives  or  successor  of  the  party  who 
died,  or  whose  powers  ceased,  and  proceed  in 
favor  of  or  against  them." 

In  the  case  of  State  v.  McArthur,  5  Kan. 
283,  Kingman,  C.  J.,  in  delivering  tbe  opinion 
of  the  court,  says:  "All  proceedings  upon  a 
judgment  while  dormant  are  void,  and  will 
be  set  aside."  If  the  judgment  was  dormant, 
no  execntlon  could  issue  thereon,  and  no  pro- 
ceedings could  be  had  In  relation  tliereto,  ex- 
cept such  as  are  authoilzed  for  Its  revivor. 

Article  2  of  chapter  37  of  th©  General  Stat- 
utes of  1889,  respecting  executors  and  admin- 
istrators, in  tlie  settlement  of  estates  of  de- 
ceased persons,  provides  how  partnership  es- 
tates shall  be  administered.  Section  31: 
"The  executor  or  administrator  of  the  estate 
of  any  deceased  member  of  a  copartnership 
shall  make  a  separate  Inventory  of  the  whole 
of  the  partnership  estate,  goods  and  chattels, 
rights  and  credits,  appraised  at  its  true  value, 
as  In  other  cases;  but  the  appraisers  shall 
carry  out^  in  the  footing,  an  amount  equal 
only  to  the  deceased's  proportional  share 
of  the  cojMirtnershlp  interest"  Section  32: 
"The  property  thus  appraised  shall  remain 
with  the  executor  or  administrator,  or  be  de- 
livered over  to  the  surviving  partner,  who 
may  be  disposed  to  undertake  the  manage- 
ment thereof,  agreeably  to  the  conditions  of 
a  bond,  which  he  shall  give  to  tbe  state  of 
Kansas,  in  such  sum  and  with  such  securities 
as  is  required  In  other  cases  of  administra- 
tion." Section  35:  "In  case  the  surviving 
partner,  having  been  duly  cited  for  that  pur- 
pose, shall  neglect  or  refuse  to  give  the  bond 
required  in  this  article,  the  executor  or  admin- 
istrator on  the  estate  of  such  deceased  part- 
ner. In  giving  a  bond,  as  provided  in  the  next 
section  shall  forthwith  take  the  whole  part- 
nership estate,  goods  and  chattels,  rights  and 
credits,  into  his  own  possession,  and  shall  be 
authorized  to  use  the  name  of  the  survivor  In 
collecting  the  debts  due  the  late  firm  if  neces- 
sary; and  shall  with  the  partnership  prop- 
erty, pay  the  debts  due  from  the  late  flnu, 
with  as  much  expedition  aa  possible,  and  re- 
turn or  pay  to  the  surviving  partner  bis  prc>- 
portion  of  the  excess.  If  there  be  any."  Sec- 
tion 38:  "Every  surviving  partner,  who  shall 
neglect  or  refuse  to  comply  with  the  provi- 
sions of  the  preceding  SM-tlon,  may  be  cited 
for  such  neglect  or  refusal  before  the  probate 
court;  and  unless  he  comply  with  such  provi- 
sions, or  show  suflJcient  excuse  for  his  omis- 
sion, the  probate  court  may  commit  him  to 
the  jail  of  the  county,  there  to  remain  until 
he  consent  to  comply,  or  is  discharged  by 
due  course  of  law."  These  sections  provide 
the  duties  of  a  surviving  partner,  and  the 
manner  in  which  he  may  proceed  to  settle  up 
the  affairs  of  the  partnership  after  one  of  the 
partners  dies. 

It  Is  contended  by  the  defendants  In  error 
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that  no  revivor  is  necessary  except  In  the 
case  of  the  death  of  the  sole  plaintiff  or  sole 
defendant  We  do  not  concur  with  the  de- 
fendants in  this  view  of  the  case.  The 
language  of  the  statute  is  that  where  there 
are  several  plaintiffs  or  defendants  in  an  ac- 
tion, and  one  of  them  dies,  or  his  power  as 
personal  representative  ceases,  if  the  right 
of  action  survives  to  or  against  the  remain- 
ing parties,  the  action  may  proceed,  the 
death  of  the  party  or  the  cessation  o7  his 
powers  being  stated  on  the  record;  but,  be- 
fore action  can  proceed  after  the  death  of 
one  of  the  several  parties,  there  must  be  a 
suggestion  of  the  death  made  to  the  court, 
and  entered  of  record,  and  some  order  of 
the  court  directing  that  the  action  may  be 
proceeded  In  by  tlie  surviving  parties  to  the 
action.  Section  439  provided  that  if  either  or 
both  parties  die  after  judgment  and  before 
satisfaction  thereof,  their  representatives, 
real  or  personal,  of  both,  may,  as  the  case 
may  require,  be  made  parties  to  the  same, 
in  the  same  manner  as  is  prescribed  for  re- 
viving action  before  Judgment.  If  either 
party  to  the  action  die,  the  action  cannot  be 
proceeded  in  until  suggestion  of  .the  death 
is  made  to  the  court,  and  the  action  revived 
in  the  name  of  the  legal  representative  of 
the  party  deceased.  So,. if  either  of  the  par- 
ties to  a  judgment  die,  the  judgment  be- 
comes dormant  until  such  time  aa  the  death 
of  the  party  is  suggested,  and  the  judgment 
revived  in  the  nam*e  of  the  legal  representa- 
tive of  the  party.  Upon  the  death  of  one  of 
the  i>artner8,  the  partnership  Is  dissolved, 
and  the  surviving  partner  can  do  nothing  in 
the  way  of  carrying  on  the  partnership  af- 
fairs, only  to  hold  tlie  possession  of  the  prop- 
erty, and  do  such  things  as  are  necessary  to 
protect  it  from  loss,  until  he  has  complied 
with  the  statute,  and  given  bond  as  required 
by  article  2  of  chapter  37.  Thus,  the  man- 
agement of  the  partnership  estate  by  the 
surviving  partner  must  be  under  the  direc- 
tion of  the  probate  court  of  the  county  in 
which  the  estate  is  situated.  Upon  the  death 
of  one  of  the  partners,  the  general  adminis- 
trator of  his  estate  is  required  to  make  a 
separate  inventory  of  the  whole  partnership 
estate,  goods  and  chattels,  rights  and  cred- 
its, appraised  at  its  true  value,  as  In  other 
cases;  but  the  appraisers  shall  carry  out  In 
the  footing  an  amount  only  equal  to  the  de- 
ceased's proportional  share  of  the  partner- 
ship Interest,  and  the  property  thus  ap- 
praised shall  remain  with  the  executor  or  ad- 
ministrator, to  be  delivered  to  the  surviving 
partner,  who  may  be  disposed  to  undertake 
the  management  thereof,  agreeably  to  the 
condition  of  a  bond,  which  he  shall  give  to 
the  state  of  Kansas,  in  such  sum  and  with 
such  securities  as  are  required  in  other  cases 
of  administration. 

The  record  in  this  case  does  not  disclose 
the  fact  whether  Thomas  Redhead  left  an 
individual  estate  or  not;  nor  does  It  disclose 
whether    there   was   an  administrator  ap- 


pointed on  the  estate  of  Tbomaa  Redhrad  or 
not,  or  whether  the  partnership  estate  of 
James  F.  Redhead  &  Co.  was  appraised  un- 
der an  administration  of  the  estate  of 
Thomas  Redhead,  deceased.  We  are  not  In- 
formed whether  the  property,  credits,  rights 
in  action,  etc.,  belonging  to  the  partnership 
estate  of  James  F.  Redhead  &  Co.  upon  the 
death  of  Thomas  Uedlicad,  were  appraised 
or  taken  possession  of  in  any  manner  by  an 
administrator  of  the  estate  of  Thomas  Red- 
head. No  contract  or  proceedings  can  be 
had  respecting  the  assets  of  a  deceased  part- 
ner's estate,  except  by  the  authority  and 
with  the  approval  of  the  probate  court,  and 
only  then  to  the  extent  authorized  or  per- 
mitted by  the  law  of  the  state.  Cox  v. 
Grubb,  47  Kan.  437,  28  Pac.  157;  Teney  v. 
Laing,  47  Kan.  297,  27  Pac.  976;  Blaker  v. 
Sands,  29  Kan.  554.  The  surviving  imrtner 
of  James  F.  Redhead  &  Co.,  having  failed 
and  neglected  to  comply  with  the  statute  In 
relation  to  the  settlement  of  deceased  part- 
ners' estates,  had  no  authority  whatever  to 
proceed  to  carry  on  the  business  of  the  part- 
nership in  the  name  of  the  late  firm  of 
James  F  Redhead  &  Co.  While  it  Is  true 
that  he  was  entitled  to  the  possession  of  the 
property  for  the  purpose  of  preserving  the 
same,  before  he  could  lawfully  proceed  to 
wind  up  the  affairs  of  the  estate  be  must 
give  bond  as  required  by  the  statute,  and 
wind  up  the  affairs  of  the  estate,  under  the 
direction  of  the  probate  court  The  agreed 
statement  of  facts  shows  that  James  F.  Red- 
head was  the  sole  surviving  partner  of  the 
late  firm  of  James  F.  Redhead  &  Co.,  and. 
by  reason  of  his  being  the  sole  survivor,  it 
is  claimed  that  he  became  the  owner  of  the 
judgment  and  had  the  right  to  control  it. 
But  we  do  not  deem  such  to  be  the  law.  The 
law  requires  that  all  actions,  where  either  of 
the  parties  dies,  must  be  called  to  the  notice 
of  the  court,  and  a  revivor  ordered  by  the 
court,  or  an  order  by  the  court  that  the  sur- 
viving party,  plaintiff  or  defendant,  be  al- 
lowed to  proceed  to  the  final  determination 
of  the  matter  in  litigation  in  the  same  man- 
ner as  though  the  deceased  party  had  sur- 
vived. Under  the  statute  providing  for  the 
revivor  of  actions  and  Judgments,'  we  are 
clearly  of  the  opinion  that  the  Judgment  of 
James  F.  Redhead  &  Co.  against  Ballinger 
et  al.,  at  the  time  the  execution  issued  on  it 
(10th  day  of  May,  1889),  was  dormant  and 
that  no  execution  could  legally  issue  thereon. 
and  all  proceedings  had  after  the  death  of 
Thomas  Redhead  were  void,  and  that  the 
sale  made  under  the  execution  was  invalid, 
and  should  have  been  set  aside  on  the  mo- 
tion of  the  defendant  Graham. 

It  is  therefore  ordered  that  the  Judgment 
of  the  district  court  be  reversed,  and  this 
case  be- remanded  to  the  district  court  to  be 
proceeded  In  according  to  the  views  stated 
herein,  and  that  the  defendants  pay  the  costs 
of  the  proceedings  in  error  herein.  Ail  the 
Judges  concurring. 
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RFSSBLL  T.  THOMPSON. 

(Court,  of  Appeals  of  Kansas.  Southern  Depart- 
ment. O.  D.    June  7,  1895.) 

.Appellatb  CoriiT  —  JuKisDicTioN  —  Petitiox  in 
Erkor— Case  Made. 

1.  In  an  action  of  replevin,  where  the  value 
of  the  property  in  controversy,  as  set  forth  in 
the  petition  of  the  plaintiff,  exceeds  ?100,  and 
where  the  value  is  fixed  by  the  jury  at  more  than 
?100,  and  an  alternative  judgment  is  rendered  in 
said  case  for  over  SIOO,  Md,  that  the  amount 

,  in  controversy,  exclusive  Of  costs,  exceeds  $100, 
'  and  gives  this  court  jurisdiction. 

2.  Wher^  no  transcript  of  the  proceedinRS, 
containing  the  final  judgment  or  order  sought 
to  bo  reversed,  vacated,  or  modified,  or  an  origi- 
nal case  made,  as  required  by  paragraph  4(118 
of  the  General  Statutes  of  1889,  has  been  filed 
nrith  the  petition'  in  error,  a  motion  to  dismiss 
the  appeal  will  be  sustained. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Chase  county; 
Frank  Doster,  Judge. 

Action  by  Johu  O.  Thompson  against  Alex- 
ander Russell.  Judgment  for  plaintiff,  and 
defendant  brings  error.    Dismissed. 

There  baa  been  filed  In  this  court  a  petition 
In  error  In  the  above-entitled  case.  Attached 
to  the  petition  in  error  are  some  papers  which 
were  filed  April  11,  1891,  by  George  M.  Hay- 
den,  clerk  of  the  district  court.  Said  papers 
,  consist  of  one  page  of  an  index,  entitled: 
"John  C.  Thompson  vs.  Alexander  Bussell. 
District  Court  of  Chase  County,  Kansas.  Ac- 
tion of  Replevin."  Then  follows  what  seems 
to  be  a  copy  of  89  pages  of  evidence,  without 
any  title,  or  any  statement  as  to  what  case 
the  said  evidence  might  have  been  given  in. 
Then  foliow  3  pages  of  instructions  of  the 
court,  without  any  statement  as  to  what  case 
said  Instructions  were  given  in.  Then  comes 
a  certificate  which  is  as  follows:  "I  hereby 
certify  that  the  foregoing  la  a  true  and  cor- 
rect copy  of  my  shorthand  notes  taken  at  the 
trial  of  said  cause.  John  H.  Swope,  Sten.  pro 
Tern.  Jud.  Dist."  Then  follows  what  pur- 
ports to  be  a  copy  of  a  petition,  a  copy  of  an 
answer,  joimial  entry,  including  verdict  and 
tipecial  findings,  and  the  overruling  of  the 
motion  for  a  new  trial.  Then  follows  what 
purports  to  be  a  copy  of  a  motion  for  a  new 
trial,  and  upon  this  motion  appears  the  fol- 
lowing certificate:  "State  of  Kansas,  Chase 
County— ss.:  I,  George  M.  Hayden,  clerk  of 
the  district  court  of  Chase  county,  Kansas, 
do  hereby  certify  the  above  and  foregoing  to 
be  a  trtie  and  correct  copy  of  all  the  pleadings 
In  the  above-entitled  cause.  Witness  my  hand 
and  seal  of  the  above  court  this  11th  day  of 
March,  1801."  Then  follows  the  following: 
"Service  of  the  within  case  made  accepted 
this  19th  day  of  March,  1801.  Madden  Bros., 
Attorneys  for  Plaintiff."  And  also  the  fol- 
lowing: "N'o  amendments  to  suggest.  Serv- 
ice of  notice  of  case  made  waived.  Madden 
Bros.,  Attorneys  for  Plaintiff.  Dated  April 
7,  1891."  Then  follows  the  following  certifi- 
cate: "In  the  District  Court  of  Cbase  Coun- 
ty, Kansas.    J.  C.  Thompson,   Plaintiff,  vs. 


Alexander  Russell,  Defendant.  I,  Frank  Dos- 
ter, judge  of  the  district  court  of  the  2.5th 
Judicial  district,  in  and  for  said  county  of 
Chaee,  do  hereby  certify  that  the  above  and 
foregoing  case  made  contains  a  full,  correct, 
and  true  copy  and  statement  of  the  pleadings, 
evidence,  stipulations,  findings  of  the  court, 
and  decisionB  thereon,  and  all  exceptions  by  ei- 
ther party  thereto,  and  all  proceedings  sub- 
sequent to  the  judgment  of  the  court;  and  I 
do  further  certify  that  this  case  has  been  by 
me  examined,  settled,  allowed,  and  signed, 
at  the  request  of  th^  defendant,  with  the  con- 
sent of  the  plaintiff,  this  lOtb  day  of  April, 
1891.  Frank  Doster,  Judge.  Attest:  George 
M.  Hayden,  Clerk  District  Court  [Seal.]"  On 
the  19th  day  of  April,  1895,  the  defendant  In 
error,  by  his  attorneys,  Madden  Bros.,  filed 
his  motion  to  dismiss  the  .petition  in  error 
filed  herein,  which  said  motion  is  as  follows: 
"In  the  Kansas  Court  of  Appeals,  Southern 
Department,  Central  Division.  Alexander 
Russell,  Plaintiff  In  Error,  vs.  J.  C.  Thomp- 
son, Defendant  In  Error.  Motion  to  Dismiss.  ■ 
Gomes  now  the  defendant  In  error,  and  moves 
the  court,  on  profert  of  the  alleged  record,  to 
dismiss  the 'alleged  petition  in  error,  and  all 
proceedings  herein,  for  each  of  the  follow- 
ing separate  reasons,  to  wit:  First,  that  it 
does  not  appear  on  the  face  of  the  record  that 
the  amount  or  value  In  controversy,  exclu- 
sive of  costs,  exceeds  $100,  and  hence  this 
court  has  no  jurisdiction;  second,  that  there 
is  no  case  made,  or  transcript  of  the, proceed- 
ings, filed  with  the  petition  In  error;  third, 
that  there  is  no  statement  or  certificate  that 
there  Is  a  record  of  all  the  proceedings.  Mad- 
den Bros.,  Attorneys  for  Defendant  in  Error." 
This  motion  was  filed  April  19,  1895. 

Thos.  H.  Grlsham,  for  plaintiff  in  error. 
Madden  Bros.,  for  defendant  In  error. 

DEXMSON,  J.  (after  stating  the  facts). 
The  first  reason  set  forth  in  the  motion  to 
dismiss  Is  that  it  does  not  appear  on  the  face 
of  the  record  that  the  amount  or  value  in  con- 
troversy, exclusive  of  costs,  exceeds  $100,  and 
hence  this  court  has  no  Jurisdiction.  This  is 
an  action  for  the.  recovery  of  specific  per- 
sonal property.  The  petition  filed  in  the  court 
below  in  this  case  by  the  plaintiff  (this  de- 
fendant in  error)  alleges  that  the  personal 
property  consisted  of  323  bushels  of  corn,  of 
the  value  of  65  cents  per  bushel,  all  of  the  ag- 
gresate  value  of  $211.25,  and  for  $50  damages 
for  the  wrongful  detention  of  the  same.  The 
verdict  of  the  Jury  was  that  the  plaintiff 
(this  defendant  in  error)  was  entitled  to  the 
possession  of  the  property  In  dispute;  that 
the  number  of  bushels  to  which  he  was  so 
entitled  is  340,  and  that  the  market  value  of 
the  same  is  57^4  cents  per  bushel;  that  "the 
defendant  wrongfully  detains  the  same,  and 
we  as.«ess  plaintiff's  damages  for  such  deten- 
tion at  13»/io  cents  per  bushel,  amounting  to 
$.i2.02."  The  judgment  of  the  court  was  that 
"the  plaintiff  [this  defendant  below]   ha '  e 
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and  recover  the  immediate  possessV^n  of  the 
property  In  dispute,  to  wit,  a  lot  of  com,  con- 
sisting, of  340  bushels  in  the  crib,  and  that.  If 
a  dellrery  cannot  be  had,  he  recover  Its  value, 
at  the  rate  of  57^  cents  per  bushel,  to  -wit, 
the  sum  of  $105.50,  and  that,,  in  any  event, 
plaintiff  have  and  recover  the  sum  of  $52.02, 
and  the  costs  herein  taxed  at  $130.05."  The 
evidence  in  this  case  discloses  the  fact  that 
tlie  original  controversy  between  these  parties 
was  for  the  balance  claimed  by  said  Rus- 
sell to  be  due  from  said  Thompson,  wliich 
was  probably  between  $30  and  $40,  and,  if 
this  action  had  been  brought  by  Mr.  Russell 
to  recover  the  balance  which  he  claimed  to 
have  been  due  from  Mr.  Thompson,  that 
would  probably  have  been  the  amount  in  con- 
troversy between  them;  but  he  did  not  bring 
such  an  action,  but  the  action  that  was 
brought  by  Mr.  Thompson  against  Mr.  Rus- 
sell was  for  the  recovery  of  the  possession  of 
a  crib  of  com  that  was  valued  at  $195.50  by 
the  Jury,  and  for  the  sum  of  $50  as  damages 
.for  its  detention.  The  units  or  bushels  of 
com  are  in  the  plaintiffs  (this  defendant  la 
error's)  petition  enumerated  at  325.  aud  he 
claims  that  each  unit  or  bushel  was  worth  Co 
cents.  The  Jury  found  that  the  number  of 
units  was  340,  and  that  each  unit  was  worth 
57V^  cents,  and  the  Judgment  of  the  court 
was  that  there  were  340  units  or  bushels  of 
com,  and  that  each  unit  or  bushel  was  worth 
57V&  cents,  and  that  the  value  in  controversy 
In  this  suit  was  $100.50,  and  the  damages  were 
$.72.02.  making  the  amount  or  value  in  con- 
troversy between  these  parties  $247.52.  For 
these  reasons  this  court  must  decide  that  the 
amount  or  value  in  controversy,  exclusive  of 
costs,  exceeds  $100,  aud  that  this  court  has 
Jurisdiction. 

The  second  contention  of  said  motion  to  dis- 
miss is  that  there  is  no  case  made,  or  tran- 
script of  the  proceedings,  filed  with  the  pe- 
tition in  error.  There  has  evidently  been  no 
attempt  at  having  a  transcript  of  the  pro- 
ceedings of  the  court  below  filed  with  the  pe- 
tition in  error  in  this  ca.se,  but  attached  to  the 
petition  in  en'or  herein  are  some  papers  which 
were  filed  In  the  district  court  of  Chase  coun- 
ty, Kan.,  on  April  11,  1801.  The  question  for 
us  to  decide  is  whether  said  papers  attached 
to  this  petition  in  error  are  a  legal  case  made. 
They  consist  simply  of  1  page  of  Index,  89 
pages  of  evidence,  Instructions  of  the  court, 
petition,  answer.  Journal  entry,  and  motion 
for  a  new  trial.  After  the  Instructions  of  tlie 
court  Is  the  certillcate  of  a  stenographer  pro 
tem.  "that  the  foregoing  is  a  true  and  cor- 
rect copy  of  my  shorthand  notes  taken  at  the 
trial  of  said  cause";  and  upon  the  motion 
for  a  new  trial  is  a  certificate  of  the  clerk  of 
the  district  court  that  "the  above  and  fore- 
going is  a  true  and  correct  copy  of  all  the 
pleadings  in  the  above-entitled  cause,"  but 
without  saying  what  cause,  unless  it  should 


refer  back  to  the  title  at  the  commencement 
of  the  motion  for  a  new  trial.  This  Is  the 
exact  condition  of  what  purported  to  be  a 
case  made,  which  was  presented  to  the  attor- 
neys for  the  plaintiff  (this  defendant  in  error), 
and  upon  which  they  accepted  .service,  on  the 
19th  day  of  March,  1891,  and  upon  which  they 
make  the  following  statement:  "No  amend- 
ments to  suggest.  Service  of  notice  of  settle- 
ment of  case  waived.  Madden  Bros.,  Attor- 
neys for  Plaintift.  Dated  April  7, 1891."  Fol- 
lowing the  decisions,  laid  down  In  Brown  ▼. 
Johnson,  14  Kan.  377;  Eddy  v.  Weaver,  37  \ 
Kan.  540,  15  Pac.  402;  State  v.  Board  of 
Com'rs,  43  Kan.  195,  23  Pac.  lOl,— and  many 
other  Kansas  decisions,  we  must  hold  that 
this  Is  not  a  case  made,  nor  can  the  defect  be 
remedied  by  the  certificate  of  the  Judge.  And 
it  would  seem  proper  to  say  that  this  should 
not  be  so  in  this  case,  for  the  reason  that 
the  only  statement  there  is  In  the  paper  that 
it  contains  a  full,  correct,  and  true  copy  and 
statement  of  the  pleadings,  evidence,  stipula- 
tions, findings  of  the  court,  and  the  decisions 
thereon,  aud  all  exceptions  by  either  party 
thereto,  and  all  proceedings  subsequent  to 
the  Judgment  of  the  court,  was  made  by  said 
Judge  after  It  had  been  served  upon  the  at- 
torneys of  this  di font^ant  In  enor;  and  while, 
when  it  was  served  upon  them,  they  said 
they  had  no  amendments  ,to  suggest,  and  that 
they  would  waive  service  of  notice  of  settle- 
ment, it  certainly  mi'.st  be  held  that  they  ac- 
cepted service  of  the  paiiers  presented  to 
them,  and  that  they  stated  that  they  had  no 
amendments  to  suggest  to  whatever  papw 
was  handed  to  them,  and  not  to  what  might 
be  stated  afterwards,  and  that  they  waived 
notice  of  settlement  of  such  a  case  made  as 
was  presented  to  them,  and  not  to  pome  fur- 
ther statement  which  the  Judge  might  make 
In  the  case.  It  might  have  been.  If  the  papers 
presented  to  them  had  stated  that  they  con- 
tained a  full,  correct,  and  true  copy  and  state-  • 
mcnt  of  the  pleadings  and  evidence,  stipula- 
tions, findings  of  the  court,  ana  the  idccislons 
thereon,  and  all  exceptions  by  either  party 
thereto,  and  all  proceedings  subse<iucut  to  the 
Judgment  of  the  court,  that  they  might  have 
had  some  amendments  to  offer.  Paragraph 
4047  of  the  General  Statutes  of  1889  reads  as 
follows:  'That  In  all  actions  hereinafter  In- 
stituted by  petition  In  error  in  the  supreme 
court,  the  plalntiGF  in  error  shall  attach  to 
and  file  with  the  petition  in  error,  the  original 
case  made  filed  in  the  court  below,  or  a  cer- 
tified transcript  of  the  record  of  said  court 
•  *  •"  In  this  case  there  Is  no  original  case 
made  filed  in  the  court  below,  and  no  original 
case  made  filed  with  this  petition  In  error, 
nor  was  there  a  certified  copy  of  the  transcript 
of  the  record  of  said  court  filed  with  this  pe- 
tition in  error.  For  these  reasons  the  motion 
to  dismiss  will  be  sustained.  AH  the  Judges 
conctuTlng. 
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(1  Kan.  App.  477) 

STATE  V.  NEWBOLD. 
(Court  of  Apneals  of  Kansas,  Southern  De- 
partment, C.  D.    June  19,  1895.) 
JoBisnicTioN  OP  Appellate  Coukt— Misdemean- 
ors. 
Chapter  96  of  the  Laws  of  1805  ("An 
act   couoeruinB   appellate  courts,   defining  their 
jurisdiction,  and  proceedings  therein"),  does  not 
confer  jurisdiction  on  such  courts  to  hear  and 
determine  cases  of  appeals  taken  by  the  «tate 
in  cases  of  misdemeanors. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Sumner  county; 
J.  A.  Burnett,  Judge. 

W.  J.  Newbold  was  indicted  lor  having 
neglected  to  keep  an  account  of  .fees  as  reg- 
ister of  deeds.  The  Information  was  quasb- 
ed,  and  the  state  appeals.  Case  returned  to 
the  supreme  court. 

F.  B.  Dawes,  Atty.  Gen.,  and  Jas.  Lawrence, 
for  the  State.  C.  B.  Elliott  and  W,  W. 
Schwlnn,  for  appellee. 

JOHNSON,  P.  J.  The  county  attorney  of 
Sumner  county  filed  an  information  In  the  of- 
fice of  the  clerk  of  the  district  court  of  Sum- 
ner county  charging  William  J.  Newbold,  reg- 
ister of  deeds  of  said  county,  as  follows: 
"That  from  the  8th  day  of  January,  1894,  to 
the  date  of  the  filing  of  the  information,  to 
wit,  December  17,  1894,  he  was  and  had 
been  continuously  the  duly  elected,  qualified, 
and  acting  register  of  deeds  of  Sumner  coun- 
ty, Kansas,  and,  as  such  register  of  deeds, 
from  the  1st  day  of  July,  1894,  to  October  Ist, 
1894,  charged  and  collected  large  sums  of 
money  as  fees  for  duties  performed  as  such 
register  of  deeds;  and  that  on  the  1st  day 
of  October,  1894,  and  ever  since  said  day,  he, 
the  said  William  J.  Newbold,  as  register  of 
deeds  of  Sumner  county,  Kansas,  aforesaid, 
did  then  and  there  unlawfully  and  willfully 
neglect  and  refuse  to  keep  and  file  with  the 
county  clerk  of  Sumner  county,  Kansas,  an 
accurate  account,  and  report  all  the  fees 
charged  by  him,  the  said  William  J.  Newbold, 
as  such  register  of  deeds,  during  the  quar- 
ter commencing  with  the.  1st  day  of  July, 
1894,  and  ending  on  the  30tb  day  of  Septem- 
ber, 1894,  as  provided  by  law."  The  defend- 
ant, Newbold,  was  arrested  on  a  warrant  Is- 
sued by  the  clerk  of  the  district  court  of 
Sumner  county,  upon  the  filing  of  said  infor- 
mation, and  gave  recognizance  for  his  ap- 
pearance In  said  court  to  answer  the  charge 
contained  in  the  information;  and  on  the 
22d  day  of  December,  1804,  at  the  December 
term,  1894,  of  said  court,  defendant  filed  a 
motion  to  quash  said  information  on  two 
grounds:  First,  that  the  information  does  not 
state  facts  sufficient  to  constitute  an  offense 
against  the  la-^s  of  the  state  of  Kansas,  cr 
any  public  offense;  second,  that  the  statute 
under  which  the  defendant  Is  charged  in  said 
information  of  having  violated  is  In  contra- 
vention of  the  constitution  of  the  state  of 
Kansas.  The  motion  to  quash  the  Informa- 
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tlon  was  sustained,  and  the  Information 
quashed,  and  defendant's  recognizance  dis- 
charged. To  the  Judgment  of  the  court  in 
sustaining  said  motion  and  quashing  the  In- 
formation, the  county  attorney  excepted,  and 
filed  his  bill  of  exceptions,  and  brought  said 
case  to  the  supreme  court  on  appeal,  and  the 
supreme  court  certified  said  case  down  to 
the  court  of  appeals  for  Its  decision.  The 
parties  have  each  appeared  In  this  court,  and 
filed  their  briefs,  presenting  the  various  ques- 
tions Involved  on  the  merits  of  said  prosecu- 
tion. 

Without  proceeding  to  the  consideration  ot 
the  questions  involved,  we  are  met  at  the 
threshold  of  this  case  with  a  most  serious 
embarrassment,  and  one  that  involves  the  Ju- 
risdiction of  this  court  to  entertain  this  case, 
and  to  decide  upon  the  questions  presented  In 
briefs  of  counsel.  Neither  party.  In  their 
briefs  or  otherwise,  raise  the  question  of  Ju« 
risdlctlon  of  the  appellate  court;  but  the 
court  must,  before  proceeding  to  determine 
any  case,  ascertain  whether  it  has  Jutlsdic- 
tlon  of  the  parties  and  of  the  subject-matter. 
Where  there  is  no  Jurisdiction,  It  does  not 
belong  to  the  proper  function  of  a  court  to 
give  an  opinion  on  a  matter  submitted  to  it 
for  the  guidance  of  parties  or  Inferior  tri- 
bunals, even  where  the  parties  consent  to  It. 
The  legitimate  business  of  a  court  Is  confined 
to  giving  decisions  In  cases  properly  before 
It.  This  case  was  taken  to  the  supreme  court 
before  the  act  of  the  legislature  was  passed 
that  created  the  appellate  court,  and  was 
taken  on  appeal  under  section  283,  c.  82,  Gen. 
St  1880,  which  reads  as  follows:  "Appeals 
to  the  supreme  court  may  be  taken  by  the 
state  In  the  following  cases,  and  no  other: 
First.  Upon  a  Judgment  for  the  defendant, 
on  quashing  or  setting  aside  an  Indictment 
or  information.  Second.  Upon  an  order  of 
the  court  arresting  the  Judgment.  Third.  Up- 
on a  question  reserved  by  the  state."  The  act 
entitled  "An  act  concerning  appellate  courts, 
defining  their  Jurisdiction,  and  the  proceed- 
ings therein"  (passed  and  approved  February 
26,  1893,  and  became  a  law  by  publication 
February  27,  1893),  Is  the  law  creating  courts 
of  appeal,  and  its  powers  and  Jurisdiction  are 
specifleally  defined  and  limited  thereby,  and 
it  can  exercise  no  other  than  such  as  are  thus 
defined,  or  such  as  are  incidental  to  the  carry- 
ing into  effect  the  powers  thus  conferred. 
The  Jurisdiction  of  the  courts  of  appeal  Is 
defined  in  section  9,  c.  96,  Laws  1895,  and  is 
as  follows:  "Said  courts  of  appeals,  within 
their  respective  divisions,  shall  have  original 
Jurisdiction,  concurrent  with  and  to  the  same 
extent  as  Is  now  given  by  law  to  the  supreme 
court  In  quo  warranto,  mandamus  and  habeas 
corpus;  they  shall  also  have  exclusive  appel- 
late Jurisdiction  as  now  allowed  by  law  in  all 
cases  of  a{)poal  from  convictions  for  misde- 
meanor In  the  district  and  other  courts  of 
record;  also  in  all  proceedings  In  error,  as 
now  allowed  by  law,  taken  from  orders  and 
decisions  of  the  district  and  other  courts  of 
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record,  or  the  judge  thereof,  except  probate 
courts.  In  civil  actloua  before  final  Judgment, 
and  from  all  final  orders  and  judgments  of 
such  courts,  within  their  respective  divisions, 
where  the  amount  or  value  does  not  exceed 
two  thousand  dollars,  exclusive  of  Interest 
and  cost,  except  that  in  any  such  case  as 
is  herein  made  final  in  the  court  of  appeals 
It  shall  be  competent  for  the  supreme  court 
to  require  by  any  proper  order  and  process 
within  sixty  days  after  the  entry  of  such  final 
judgment  or  order  in  the  court  of  appeals  to 
direct  any  such  case  to  be  certified  to  the  su- 
preme court  for  its  review  and  determina- 
tion, with  the  same  power  and  authority  in 
the  case  as  If  It  had  been  carried  by  appeal  or 
writ  of  error  to  the  supreme  court  in  the  first 
instance  All  other  cases  of  appeal  and  pro- 
ceedings in  error  shall  be  taken  as  now  pro- 
vided by  law."  The  jurisdiction  as  thus  de- 
fined is  limited  to  all  cases  of  appeal  from 
convictions  for  misdemeanors  In  the  district 
and  other  courts  of  record.  The  limitation  in 
cases  of  misdemeauors,  being  confined  to 
cases  of  convictions,  as  thus  expressly  defined, 
precludes  the  court  from  taking  jurisdiction 
in  cases  of  appeal  by  the  state  In  the  three 
causes  in  which  the  state  may  appeal. 

In  providing  the  courts  of  this  state,  for 
speedy,  universal,  and  Impartial  justice  be- 
tween the  citizens,  for  the  protection  of  per- 
son, the  punishment  of  crime,  to  preserve 
order  and  protect  society,  our  constitution 
has  wisely  provided  for  a  prodigious  variety 
of  courts,— some  with  limited,  others  with  more 
extensive,  jurisdiction;  some  constituted  to 
inquire  only,  others  to  hear  and  determine  in 
the  first  Instance,  others  upon  appeal  and  by 
way  of  review.  The  powers  and  jurisdiction 
of  each  are  defined  by  law.  All  must  confine 
their  acts  within  the  jurisdiction  conferred  up- 
on them,  or  their  acts  will  be  coram  non  ju- 
dice.  The  act  of  the  legislature  of  1S05,  creat- 
ing the  court  of  appeals,  containing,  as  it 
does,  a  grant  of  specific  powers,  the  court  can- 
not take  any  powers  beyond  those  contain- 
ed in  the  specific  grant,  and  which  have  been 
given  either  expressly  or  by  necessary  Impli- 
cation. It  may  seem  an  anomaly  that  the 
courts  of  appeals  are  Invested  with  exclusive 
appellate  jurisdiction  In  all  cases  of  appeal 
from  convictions  for  misdemeanors,  and  with 
full  power  to  determine  the  very  same  con- 
stitutional questions  that  are  raised  In  a  case 
where  the  state  appeals.  If  the  district  court 
in  this  case  should  have  overruled  the  mo- 
tion to  quash  the  Information,  and  the  case 
gone  to  trial,  and  resulted  !n  a  conviction  of 
the  defendant,  and  he  had  brought  the  case 
Into  this  court  by  appeal,  this  court  would, 
without  any  question,  have  had  the  exclusive 
'jurisdiction  to  hear  and  determine  the  same 
questions  that  are  Involved  in  tha.  appeal  bj 
the  state.  Yet  this  court  does  not  make  the 
law;  Its  only  function  is  to  decide  upon  the 
law  when  presented  to  us  for  our  considera- 
tion. Under  our  form  of  government  Its  func- 
tions are  divided  between  three  separate  d» 


partments,— the  executive,  legislative,  and  ju- 
dicial. Each  must  act  within  the  limits  of 
its  own  jurisdiction,  and  each  Is  responsible 
for  its  own  acts;  and  the  legislative  de- 
partment, In  its  wisdom,  has  placed  a  limi- 
tation on  the  jurisdiction  of  the  appellate 
court.     We  must  have  respect  for  its  acts. 

This  court,  being  without  jurisdiction  In 
this  appeal,  must  decline  to  further  consider 
the  matters  submitted  in  the  briefs  of  counsel, 
and  suggest  that  the  case  be  returned  to  the 
supreme  court  for  Its  determination.  All  the 
judges  concurring. 


(1  Kan.  App.  430) 
ARMSTRONG  v.  MOORE  et  al. 

(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment. C.  D.    June  24, 1885.) 

Condemnation  Fbocebdinos  —  Uiobts  or  Host- 

OAOBB. 

F.,  beiuK  the  owner  in  fee  simple  of  n 
town  lot  in  the  city  of  Kingman,  gave  a  mort- 
gage to  the  Kansas  Xx>an  &  Investment  Com- 
imny  to  secure  the  sum  of  $700  on  said  town  lot, 
dne  in  five  years,  and  said  mortgage  was  dal; 
assigned  to  A.  The  Hutchison,  Oklahoma  k 
Gulf  Railway  Company  duly  applied  to  the 
board  of  county  commissioners  of  Kinj^^man 
county  to  lay  off  its  route  for  railway  purposes 
through  said  county,  and  thereafter  sneh  pro- 
ceedings were  had  by  the  board  of  county  com- 
missioners as  are  authorized  by  law,  and  in  the 
location  of  such  right  of  way  the  entire  lot  so 
mortgaged  was  taken  as  right  of  way,  and  the 
board  of  county  commissioners  found  that  F. 
was  the  owner  thereof,  and  appraised  the  value 
of  the  lot  at  $1,250,  and  awardrd  the  same  to 
F.  as  owner.  After  the  board  of  commissioners 
bad  concluded  the  laying  out  of  such  route,  they 
embodied  their  doings  in  a  report  in  writiog. 
and  filed  it  with  the  county  clerk  of  said  county: 
and  the  county  clerk  forthwith  made  a  copy  of 
of  such  report,  and  filed  it  in  the  office  of  the 
treasurer  of  said  county;  and  the  railway  com- 
pany thereupon  deposited  with  the  county  treas- 
urer the  amount  of  such  award  in  full;  and  the 
county  treasurer  has  paid  out  the  money  so  de- 
posited to  the  persons  designated  in  the  report 
of  the  board  of  county  commissioners  as  the 
owners,  and  to  whom  the  awards  were  made. 
A.  did  not  intervene  In  the  condemnation  pro- 
cecdinps,  or  In  any  other  manner,  nor  present  his 
oinim  for  the  award  until  the  same  had  been 
paid  out  by  the  treasurer  to  F.,  the  owner  of  the 
fee,  and  to  whom  the  award  had  been  made. 
Held,  that  A.  cannot  maintain  an  action  against 
the  treasurer  and  his  bondsmen  for  the  recovery 
of  the  money  due  him  on  said  mortgage. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Kingman  county; 
S.  W.  Leslie,  Judge. 

Action  on  an  ofiiclal  bond  by  Phllando  Arm- 
strong against  A.B.Moore  and  others.  There 
was  judgment  for  defendants  on  demurrer 
to  the  petition,  and  plaintiff  brings  error. 
Affirmed. 

This  action  was  commenced  by  Phllando 
Armstrong  against  A.  B.  Moore,  as  treasurer 
of  Kingman  county,  and  the  other  defend- 
ants, as  sureties  on  the  bond  of  said  treasur- 
er. The  plaintiff  alleged  in  his  petition  that 
on  the  1st  day  of  September,  1888,  the  defend- 
ant Benjamine  F.  Frazier,  executed  a  certain 
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promissory  note  to  tlie  Kansas  Loan  &  In- 
vestment Company  for  the  sum  of  $700,  due 
five  years  after  date,  with  Interest  at  7  per 
cent,  per  annum  if  paid  according  to  the 
tenor  and  effect  thereof,  with  coupons  at- 
tached, but,  If  not  so  paid,  to  draw  12  per 
cent  per  annum;  that  said  note  was  assigned 
by  the  Kansas  Loan  &  Investment  Company 
to  the  plaintiff,  Armstrong,  before  due.  A 
copy  of  the  note  is  attached  to  the  petitlo" 
Plaintiff  also  alleges  the  execution  of  a  mort- 
gage on  certain  real  estate  in  Kingman  coun- 
ty, Kan.,  to  secure  the  payment  of  the  note, 
and  that  no  part  of  the  principal  or  interest 
has  ever  been  paid,  and  that  the  same  is  due. 
He  also  alleges  that  in  March,  1890,  the 
Hutchison,  Oklahoma  &  Gulf  Railway  Com- 
pany, a  company  authorized  to  construct  a 
road  from  Hutchison  to  Oklahoma,  on  the  1st 
day  of  March,  1S90,  Instituted  condemnation 
proceedings  to  condemn  its  right  of  way 
through  Kingman  county,  and  in  laying  out 
the  route  of  said  railway  through  Kingman 
county  and  condemning  the  right  of  way  it 
took  and  appropriated  the  entire  tract  of  land 
mortgaged  to  secure  the  payment  of  said 
note;  that  in  the  condemnation  of  said  land 
it  was  appraised  at  $1,250,  and  that  on  the 
10th  day  of  May,  1890,  the  railway  company 
under  said  condemnation  proceedings  paid  to 
the  defendant  A.  B.  Moore,  who  was  then 
the  treasurer  of  Kingman  county,  Kan.,  the 
full  appraised  value  of  said  land,  to  wit, 
$1,250,  and  on  the  same  day  the  money  was 
deposited  with  the  treasurer,  and  be  paid  It 
out  to  the  defendant  Benjamine  F.  Frazier,  on 
account  of  being  the  owner  of  said  land,  and 
that  at  the  time  of  the  payment  of  Moore  to 
Frazier,  Moore  had  full  notice  and  knowledge 
of  the  mortgage  of  the  plaintiff  on  said  land. 
The  petition  further  alleges  that  Moore  was 
the  duly  elected,  qualified,  and  acting  treas- 
urer of  Kingman  county,  and  that  the  oth- 
er defendants  wei«  sureties  on  his  bond  as 
treasurer  of  said  county;  that  said  bond  was 
duly  approved,  and  filed  with  the  county 
clerk  of  Kingman  county;  and  that  said  Ben- 
jamine F.  Frazier  is,  and  was  on  the  10th  day 
of  May,  1800,  insolvent  Plaintiff  prays  judg- 
ment against  all  the  defendants  for  the  sum 
of  $700,  with  Interest  according  to  the  terms 
of  the  note.  To  this  petition  the  defendants 
interposed  a  demurrer  on  the  ground  that 
the  petition  does  not  state  facts  snfQcient  to 
constitute  a  cause  of  action.  The  demurrer 
was  sustained  by  the  court,  and,  plaintiff 
electing  to  stand  on  his  petition,  Judgment 
was  rendered  against  him  for  costs  of  suit 
Motion  to  set  aside  the  Judgment  and  grant 
a  new  trial  was  filed,  and  ov«rruled  by  the 
court,  and  excepted  to. 

Edwin  White  Moore  and  Fred  W.  Bcntl^, 
for  plaintiff  in  error.  George  W.  Cooper  and 
Jas.  F.  Steck,  for  defendants  In  error. 

JOHNSON,  P.  J.  (after  stating  the  facts). 
The  record  in  this  case  presents  but  one  sin- 


gle question,— as  to  whether  the  petition  of 
plaintiff  stated  facts  sufficient  to  constitute 
a  cause  of  action,  and  whether  the  county 
treasurer  became  liable  to  plaintiff  as  mort- 
gagee for  the  sum  secured  by  the  mortgage 
upon  the  facts  alleged  in  the  petition..  It  Is 
alleged  in  the  petition  of  the  plaintiff:  That 
on  the  1st  day  of  March,  1890,  the  Hutchison, 
Oklahoma  &  Gulf  Hallway  Company,  a  duly 
chartered  and  organized  railway  corporation, 
proposed  to  construct  its  road  through  King- 
man county,  Kan.,  and  at  the  same  date  ap- 
plied to  the  board  of  county  commissioners  of 
Kingman  county  to  lay  off  the  line  of  its 
proposed  road  in  said  county  as  located  by 
said  company  as  a  route  for  said  proposed 
railroad,  not  exceeding  100  feet  in  width,  and 
also  such  lands  as  might  be  deemed  necessary 
for  side  tracks,  depots,  workshops,  water  sta- 
tions, etc.  Said  board  of  county  commission- 
ers of  Kingman  county,  on  or  about  the  Ist 
day  of  March,  1890,  proceeded  to  lay  off  said 
route  over  and  upon  such  land  as  was  neces- 
sary for  said  railway  company,  as  set  forth 
in  the  application  therefor,  and  caused  the 
laud  for  said  puiposes  to  be  carefully  survey- 
ed, and  ascertained  the  quantity  of  land  nec- 
essary for  said  purposes  out  of  each  quarter 
section  and  other  lot  of  land  over  which  said 
route  was  located,  and  duly  appraised  the 
value  of  each  quarter  section  and  other  lot 
of  land  desired  by  said  railway  company,  and 
assessed  the  damages  accruing  to  each  quar- 
ter section  and  other  lot  of  land  so  desired. 
That  prior  to  said  action  of  said  board  of  said 
county  commissioners  a  notice  of  the  time 
when  said  proceedings  should  be  commenced 
■Bas  given  by  the  board  of  county  commis- 
sioners by  the  publication  thereof  for  30  days 
prior  to  the  time  fixed  for  commencing  such 
proceedings,  in  the  Kingman  Leader-Courier, 
a  newspaper  published  in  said  county  of 
Kingman,  stating  the  time  and  place  of  meet- 
ing for  the  purpose  of  laying  out  such  route 
and  appraising  the  value  of  each  quarter 
section  and  other  lot  of  land  desired  for  right 
of  way.  That  under  such  notice  the  board 
of  county  commissioners  met  at  the  time  and 
place  designated  in  said  notice,  and  proceed- 
ed to  lay  off  along  the  line  proposed  by  the 
railroad  company;  and,  after  having  con- 
cluded their  work  In  laying  off  such  route, 
and  ascertaining  carefully  the  quantity  of 
land  necessary  for  the  purposes  of  said  rail- 
road out  of  each  quarter  section  or  other 
lot  of  land  through  which  said  route  was  so 
located,  and  appraised  the  value  and  assessed  * 
the  damages  thereto,  and  the  damage  to  each 
owner's  interest,  on  the  lOtb  day  of  May, 
1890,  they  made  out  their  report  in  writing, 
embodying  their  proceedings  therein,  and  du- 
ly filed  the  same  In  the  office  of  the  county 
clerk  of  said  county.  Said  county  clerk  forth- 
with on  said  day  prepared  and  filed  in  the 
office  of  the  treasurer  of  Kingman  county  a 
copy  of  said  report.  That  tbe  piece  of  land 
mortgaged  as  aforesaid  was  wholly  in- 
cluded in  the  limit  of  the  route  of  said  rail- 


Digitized  by 


Google 


836 


PACIFIC  REPORTER,  Vol.  40. 


(Kan. 


way  company  as  located  by  said  company 
and  surveyed,  appraised,  and  assessed  by 
the  board  of  county  commissioners;  and 
in  said  report  said  land  was  designated  as 
owned  by  the  defendant  Benjamiue  P.  Pra- 
zier,  and  all  of  said  piece  of  land  was  re- 
ported by  said  board  of  county  commissioners 
In  said  report  as  necessary  for  the  purposes 
of  said  railway  company.  Said  board  of 
county  commissioners  duly  appraised  the 
value  of  such  piece  of  land  at  the  sum  of 
$1,250.  That  on  the  same  day  the  railway 
company,  pursuant  to  the  proceedings  afore- 
said, duly  paid  the  defendant  A.  B.  Moore, 
as  treasurer  of  Kingman  county,  the  said  sum 
of  $1,250,  for  and  on  account  of  said  appro- 
priation of  said  described  piece  of  land  for 
the  purpose  of  said  railway.  That  the  said 
defendant  A.  B.  Moore  was  the  duly-quallfled 
treasurer  of  Kingman  county,  and  on  the 
same  day,  as  such  treasurer,  he  paid  the  said 
sum  of  $1,250,  received  by  him  as  treasurer 
from  said  railway  company,  to  the  defendant 
Benjamine  P.  Frazler,  because  Prazler  was 
the  owner  of  said  piece  of  land;  and  at  the 
time  of  such  payment  by  said  Moore  to  the 
said  Prazler  the  said  Moore  had  full  notice 
and  knowledge  of  the  mortgage  of  said  plain- 
tiff on  said  land.  And  plaintiff  further  al- 
leges that  the  other  defendants  are  sureties 
on  the  bond  of  said  A.  B.  Moore  as  treasurer 
of  said  county. 

Section  235  of  article  9  of  chapter  23  of 
the  Statutes  of  1889,  provides:  "Upon  ap- 
plication being  so  made  in  writing,  such  board 
of  county  commissioners  shall  forthwith 
proceed  to  lay  off  such  route,  side  tracks, 
etc.,  for  such  distance  through  their  said 
county  as  may  be  so  desired,  and  of  such 
width,  wttliin  the  limits  aforesaid,  and  upon 
such  location,  as  may  be  desired  by  such 
corporation,  having  the  same  carefully  sur- 
veyed, and  ascertaining  carefully  the  quan- 
tity of  land  necessary  for  such  purposes  out 
of  each  quarter  section  or  other  lot  of  land 
through  which  said  route,  side  track,  etc., 
is  so  located,  and  appraise  the  value  of  such 
portion  of  any  such  quarter  section  or  other 
lot  of  land,  and  assess  the  damages  there- 
to; and  when  such  commissioners  shall  as- 
certain tliat  such  portion  of  such  quarter 
section  or  lot  belongs  to  different  owners, 
they  shall  appraise  the  value  and  assess  the 

.  ttamages  of  each  owner's  Interest;  all  which 
doings  the  board  of  commissioners  shall 
embody  in  a  written  report,  and  file  in 
the  office  of  the  county  clerk  of  such  coun- 
ty." Section  236  provides:  "Such  county 
clerk  shall  forthwith  prepare  and  file  in  the 
ofBce  of  the  treasurer  of  such  county  a 
copy  of  such  report,  and  if  such  company 
shall  cause  to  be  paid  to  such  treasurer  the 
amount  in  full  of  such  appraisement,  within 
90  days  of  the  time  of  filing  such  report  In 
such  treasurer's  office,  such  treasurer  shall 
thereupon  certify  such  fact  upon  the  copy 
of  the  report,  under  his  hand  and  seal  of 

.  office,  and  shall  upon  demand  of  the  persons 


severally  entitled  thereto  pay  over  the 
amounts  of  such  fund  to  such  persons  as 
shall  be  respectively  entitled  thereto."  Be- 
fore a  board  of  commissioners  shall  proceed 
to  lay  off  any  railroad  route  as  provided  in 
this  chapter,  notice  of  the  time  when  the 
same  shall  be  commenced  shall  be  given  by 
publication  30  days  before  the  time  fixed,  in 
some  newspaper  published  in  such  county, 
and  also  provides  the  manner  In  which  the  com- 
missioners shall  proceed  to  lay  out  the  right 
of  way,  and  also  for  an  appeal  from  the 
award  of  the  commissioners  in  the  appraise- 
ment of  the  land  and  assessment  of  dam- 
ages. It  is  alleged  that  the  proceedings  in 
the  condemnation  of  the  right  of  way  were 
all  regular,  and  that  the  Hutchison,  Ok- 
lahoma &  Gulf  Railway  Company  obtained 
the  right  of  way  through  the  county  of  King- 
man, and  that  In  the  laying  out  of  the  route 
for  said  railway  company  the  entire  tract 
of  land  covered  by  the  mortgage  of  the  plain- 
tiff was  appropriated  as  right  of  way  to 
said  railway  company;  that  due  notice  of 
the  proceedings  was  given  by  publication; 
that  the  award  was  made  to  Benjamine  P. 
Pmzler  as  the  owna:  thereof;  tliat  the  mort- 
gagee never  attempted  to  subject  the  award 
as  a  fund  In  equity  to  his  claim,  and  never 
received  any  portion  of  the  same,  or  had 
any  benefit  therefrom;  that  the  entire 
amount  was  paid  over  to  the  said  Benjamine 
P.  Prazler.  In  the  case  of  Railroad  Co.  v. 
Sheldon,  53  Kan.  172,  35  Pac.  1105,  Johnston, 
J.,  delivering  the  opinion  of  the  court,  says: 
"General  notice  by  publication  is  sufficient, 
andt  when  legally  made,  all  persons  who 
have  an  Interest  in  the  lands  must  take  no- 
tice of  the  subsequent  proceeding's,  whether 
they  are  named  In  the  notice  or  not.  If 
any  owner  Is  dissatisfied  with  the  award 
when  It  Is  made,  he  may  protect  his  interest 
by  taking  an  appeal.  When  the  award  is 
paid  In  to  the  county  treasurer,  any  one  hav- 
ing an  Interest  in  the  land  or  a  claim  upon 
the  fund  may  take  proceedings  to  protect 
his  Interest  or  claim.  The  mortgagee,  how- 
ever, had  only  a  Hen  upon  the  laud  out  of 
which  the  right  of  way  was  taken.  He  was 
not  an  owner  of  the  same,  nor  the  owner  of 
an  estate  therein.  Not  being  an  owner  with- 
in the  meaning  of  our  statute.  It  was  not 
necessary  to  name  the  mortgagee  In  the  pro- 
ceedings, nor  to  make  the  award  to  him. 
When  full  compensation  was  awarded  for 
the  right  of  way,  and  the  award  was  de- 
posited with  the  county  treasurer,  a  title 
to  the  right  of  way  was  obtained  by  the  rail- 
road company  as  against  the  owner  as  well 
as  any  others  who  may  have  had  ileus  upon 
the  land.  The  mortgagee  Is  not  without  pro- 
tection, as.  having  had  notice  by  publica- 
tion, he  may,  where  equity  requires,  i-esort 
to  the  fund  awarded  for  the  right  of  way." 
But  If  he  does  not  appear  and  demand  that 
his  equities  be  protected  before  the  money  Is 
paid  over  to  the  owner  of  the  land,  to  whom 
the  award  is  made,  be  cannot  have  a  claim 
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upon  the  treasurer,  who  has  paid  the  money 
Out  according  to  the  person  named  in  the 
a°ward  of  the  commissioners.  In  the  case 
of  Railroad  Co.  v.  WUder,  17  Kan.  246,  Mr. 
Justice  Valentine,  spealiing  for  the  court, 
says:  "We  think  Wilder  Is  entitled  lo  tne 
same  damages  as  though  he  owned  the  un- 
Incumhered  fee  in  the  land.  Da  Lee  is  not 
entitled  to  any  portion  of  such  damages. 
Da  Lee  is  entiUed  to  the  $2,000  which  Wild- 
er owes  him,  and  to  nothing  more,  except 
that  he  holds  the  legal  title  to  the  land  (and 
possibly  a  lien  on  the  damages  awarded,  if 
he  chooses  to  assert  the  lien)  as  a  security 
for  -his  claim  on  Wilder."  In  the  case  of 
Kuhn  T.  Freeman,  15  Kan.  427,  Mr.  Justice 
Valentine,  delivering  the  opinion  of  the 
court,  says:  "When  the  right  of  way  was 
established,  it  was  in  fact  obtaining  an  ease- 
ment on  the  land  of  the  widow  and  children 
of  said  Hamaker,  and  not  upon  the  land  of 
Welsbach,  and  they  were  entitled  to  receive 
the  money  paid  by  the  railroad  company  as 
damages,  and  Hamaker's  estate  remained 
liable  to  the  holder  of  the  notes,  just  as  it 
was  before,  for  the  balance  of  the  purchase 
money  not  yet  paid  on  the  notes."  In  the 
case  of  Goodrich  v.  Commissioners  of  Atchi- 
son Co.,  47  Kan.  360,  27  Pac.  1006,  a  public 
highway  was  laid  out  over  a  quarter  section 
of  land  in  Atchison  county  owned  by  Silas 
H.  Hamilton  and  Francis  B.  Hamilton,  upon 
which  they  had  given  a  mortgage  to  Alex- 
ander M.  Sutherland,  and  the  mortgage  was 
afterwards  foreclosed  in  the  United  States 
circuit  court,  and  the  mortgaged  property 
sold  by  a  master  In  chancery,  and  bought 
In  by  Goodrich.  Damages  for  the  location 
of  the  highway  having  been  assessed  in 
favor  of  T.  0.  Beard  as  the  agent  for  the 
Hamlltons,  aggregating  $350,  and  the  same 
having  been  paid  to  T.  0.  Beard,  as  agent 
of  Hamlltons,  Goodrich  afterwards,  as  pur- 
chaser of  the  land  at  the  master's  sale,  com- 
menced his  action  against  the  board  of  coun- 
ty commissioners  of  Atchison  county  to  re- 
cover the  damages  awarded  for  the  right 
of  way  over  said  land.  All  the  facts  in  re- 
lation to  the  execution  of  the  mortgage,  the 
foreclosure  and  sale  of  the  laud,  and  the  pur- 
chase by  Goodrich  at  the  master's  sale,  the 
award  of  damages,  and  the  payment  of  the 
same  to  T.  C.  Beard,  were  all  set  out  in  the 
petition  of  the  plaintiff,  and  on  the  trial  of 
said  cause  an  objection  to  any  evidence  un- 
der the  petition  for  the  reason  that  It  did 
not  state  facta  sufBcient  to  constitute  a 
cause  of  action  against  the  defendants  was 
sustained,  and  judgment  rendered  in  favor 
of  the  defendant,  and  the  judgment  was  af- 
firmed by  the  supreme  court  Mr.  Commis- 
sioner Strang,  delivering  the  opinion  of  the 
court,  says:  "It  shall  be  the  duty  of  at  least 
one  of  the  petitioners  to  cause  6  days'  no- 
tice to  be  given  in  writing  to  the  owner  or 
owners  or  their  agents,  if  residing  in  the 
county,  through  whose  land  such  road  is  to 
be  laid  out  and  established,  of  the  time  and 


place  of  meeting  as  specified  In  the  notice  of 
the  commissioners.  The  notice  of  the  com- 
missioners is  pointed  out  in  paragraph  547G  of 
the  same  statutes  [G&i.  St.  1889],  and  requires 
the  county  clerk  to  give  notice  by  advertise- 
ment set  up  In  the  county  clerk's  office,  and 
every  municipal  township  through  which 
any  part  of  said  road  Is  designated  to  be 
laid  out,  for  at  least  20  days,  and  by  publl 
cation  for  two  consecutive  weeks  In  a  news- 
paper, if  there  be  one  published  in  the  coun- 
ty, setlng  forth  that  such  petition  has  been 
presented,  giving  the  substance  thereof,  and 
that  viewers  will  on  the  day  designated  pro- 
ceed to  view  said  road,  and  give  all  parties 
a  hearing.  In  view  of  the  statute  of  our  state 
In  relation  to  notice  in  road  proceedings,  and 
the  law  relating  to  mortgages  and  rights  of 
mortgagoi-B  and  mortgagees,  we  do  not  think 
It  was  necessary  to  serve  notice  on  the  plain- 
tiffs for  the  purpose  of  establishing  the  road 
which  was  laid  out  across  the  lands  upon 
which  they  at  the  time  held  a  mortgage. 
There  is  nothing  In  our  statute  that  requires 
service  of  notice  upon  any  one  in  such  pro- 
ceedings except  the  '  owner.'  It  has  been 
seen  that  In  our  state  the  mortgagee  of  land 
Is  not  the  owner  thereof.  The  mortgagor 
holds  the  legal  title,  and,  in  the  absence  of 
stipulations  to  the  contrary,  right  of  posses- 
sion. He  Is  regarded  as  the  owner  of  the 
land,  and,  when  in  possession  himself  or  by 
an  agent,  notice  to  him  or  his  agent  is,  bt 
proceedings  to  establish  a  public  road,  notice 
to  the  'owner*  to  the  full  intent  of  our  stat- 
ute requiring  such  notice."  In  the  case  of 
Schermerhorn  v.  Peck,  43  Kan.  668,  23  Pac. 
1043,  In  which  Peck  foreclosed  a  mongage 
upon  certain  lands  in  Cowley  county  through 
which  the  right  of  way  of  the  Eldorado  & 
Walnut  Valley  Railroad  had  been  laid  out, 
and  damages  were  awarded  to  the  owner  of 
the  fee,  and  were  paid  over  to  Jennings  & 
Troop,  the  attorneys  for  the  owner,  and  a 
motion  and  supplemental  motion  was  made 
to  require  Jennings  &  Troop  to  pay  the  mon- 
ey to  the  mortgagee.  Mr.  Justice  Johnson, 
delivering  the  opinion  of  the  court,  says: 
"The  money  sought  to  be  reached  was  not  a 
fund  within  the  jurisdiction  of  the  court  in 
the  foreclosure  proceedings.  •  •  •  There 
was  no  effort  by  Schermerhorn  to  interplead 
in  the  condemnation  case,  nor  did  she  by 
any  pleading  in  the  foreclosure  action  ask 
that  the  money  awarded  or  to  be  awarded 
in  the  condemnation  case  should  be  held  as 
a  fund  for  the  satisfaction  of  the  mortgage. 
Doubtless  the  mortgagee  could  have  filed 
supplemental  pleadings  In  the  foreclosure 
case,  bringing  all  the  parties  directly  con- 
nected with  the  award  made  or  to  be  made 
Into  court,  setting  forth  the  facts  respecting 
the  condemnation  proceedings,  and  the  ne- 
cessity that  the  money  to  be  paid  for  right 
of  way  should  be  held  as  a  fund  for  t&e  sat- 
isfaction of  the  mortgage,  and  thus  have 
reached  the  end  sought  In  this  motion. 
•    *    •    No  effort  of  any  Irind  was  made  to 
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control  or  reach  the  fund  until  some  lime 
after  the  money  had  been  awarded  and  paid. 
The  steps  taken  were  Ineffectual.  It  was 
not  a  fund  within  the  Jurisdiction  of  the 
court  in  the  foreclosure  action,  and  the  court 
rightfully  denied  the  motion." 

In  U.  S.  V.  Dunnlugton,  146  U.  S.  338. 13  Sup. 
Ct.  79,  on  appeal  from  the  court  of  claims,  It 
was  claimed  that  certain  lots  In  the  city  of 
Washington,  D.  C,  formerly  belonging  to 
Charles  W.  C.  Dunnlngton,  the  ancestor  of  the 
claimant,  which  were  in  June,  1^63,  seized  and 
confiscated  under  the  confiscation  act  of  July 
17, 1862,  and  duly  condemned  as  enemy's  prop- 
erty, and  exposed  to  public  sale,  and  that  A.  R. 
Shepherd  became  the  purchaser,  and  entered 
into  the  possession.  In  1872  proceedings 
were  commenced  in  the  supreme  court  of  the 
District  of  Columbia  at  the  instance  of  the 
United  States  for  the  acquisition  of  the  land 
to  enlarge  the  grounds  around  the  capitol,  in 
which  contemplated  enlargement  said  lot 
was  Included,  and  such  proceedings  were  had 
that  resulted  In  the  condemnation  of  the  lots 
by  commissioners,  and  the  commissioners 
filed  their  report,  finding  the  cash  value  of 
said  lots,  and  said  appraisement  was  duly 
approved,  and,  the  owner  failing  to  appear 
and  demand  the  award  of  damages,  the 
amount  of  appraisement  was  filed  with  the 
court  by  the  secretary  of  the  interior.  This 
property  had  in  the  meantime  been  trans- 
ferred by  Shepherd  through  several  Inter- 
mediate conveyances  to  Martin  King,  and 
King  had  died,  and  on  the  3d  day  of  April, 
1873,  upon  petition  of  the  heirs  of  Martin 
King,  the  amount  of  the  appraisement  of  the 
lot,  amounting  to  $9,858,  was  by  order  of  the 
court  paid  over  to  the  attorney  of  the  heirs 
of  said  King.  By  the  proceedings  for  the 
confiscation  of  the  property  of  Charles  W.  0. 
Dunnlngton  he  was  divested  of  ail  right  <Mr 
title  to  the  lot  during  his  lifetime,  but  upon 
his  death  the  forfeiture  of  the  property  de- 
termined, and  the  fee  simple  at  once  vested 
in  the  claimant  as  heir  at  law;  but  by  the 
condemnation  proceedings  the  title  of  all  par- 
ties as  divested,  and  the  appraised  value 
of  the  property  took  the  place  of  the  prop- 
erty, and  was  held  by  the  court  for  the  use 
and  benefit  of  the  owner  or  owners  of  the 
property,  and,  the  amount  awarded  by  the 
commissioners  to  the  owners  of  the  property 
having  been  paid  out  to  the  grantees  of 
Shepherd,  the  purchaser  at  the  sale  of  the  lot, 
this  claimant  Instituted  proceedings  for  a  re- 
covery of  the  appraised  value  of  the  lot  from 
the  United  States.  Brown,  J.,  delivering  the 
opinion  of  the  court,  says:  "A  I'urther  ques- 
tion remains  to  be  considered  with  regard  to 
the  proceedings  taken  after  the  payment  of 
the  money  Into  court.  It  is  Insisted  by  the 
claimant  that  It  was  the  duty  of  the  United 
States,  as  the  plalntlft  In  the  condemnation 
proceedings,  to  take  proper  steps  for  the  pay- 
ment of  the  sum  fixed  by  the  appraisers  to 
the  persons  entitled  thereto  by  apportioning 
the  sum  between  the  tenants  of  the  life  es- 


tate and  the  heirs  of  Dunnlngton,  or  by  the  In- 
vestment of  the  entire  amount  in  interest- 
bearing  securities  for  the  benefit  of  the  ten- 
ants of  the  life  estate,  until  Its  termination, 
and  for  the  ultimate  delivery  of  the  same  to 
the  heirs.  It  Is  a  necessary  deduction  from 
our  conclusion  upon  the  other  branch  of  the 
case  that  the  appraisement  of  the  property 
represents  the  whole  fee,  and  the  Interest, 
both  present  and  prospective,  of  every  per- 
son concerned  in  the  property;  and  such  are 
the  authorities.  Canal  Co.  v.  Archer,  9  Gill 
&  J.  479-525;  Ross  v.  Adams,  28  X.  J.  Law, 
160.  The  money,  when  deposited,  becomes 
In  law  the  property  of  the  party  entitled  to 
it,    and   subject   to   disposal   of   the  court. 

•  •  ♦  It  Is  evident  that  the  gist  of  the  peti- 
tioner's complaint  In  this  connection  lies  In 
the  order  of  the  supreme  court  of  the  Dis- 
trict of  Columbia  of  April  3,  1873,  directing 
the  payment  of  the  entire  appraised  value  of 
the  lot  to  the  heirs  of  Martin  King,  the  ven- 
dee of  Shepherd,  who  bad  purchased  the  life 
estate  of  Dunnlngton  under  the  confiscation 
proceedings.  Neither  Dunnlngton,  who  Is 
still  living,  nor  his  heirs,  the  present  claim- 
ants, appear  to  have  Intervened  In  the  con- 
demnation proceedings,  or  have  raised  a 
question  as  to  the  propriety  of  the  payment 

*  *  •  The  proceedings,  however,  appear  to 
have  been  carried  on  in  strict  conformity 
with  the  act  which  required  the  secretary  of 
the  interior.  In  case  he  should  be  unable  to 
purchase  at  private  sale,  to  apply  to  the 
court  for  an  appraisement,  and.  In  case  the 
owner  neglected  to  demand  of  him  the  ap- 
praised value  within  fifteen  days,  to  pay  the 
same  Into  court,  subject  to  being  paid  out 
to  the  persons  entitled  to  It  Assuming  that 
the  payment  of  the  entire  amount  to  heirs  of 
King  was  a  mistake.  It  is  dli&cult  to  see  how 
the  United  States  can  be  held  responsible  for 
it.  The  courts  are  In  no  sense  the  agencies 
of  the  federal  government,  nor  Is  the  latter 
liable  for  their  errors  or  mistakes.  They 
are  Independent  tribunals,  created  and  sup- 
ported, it  is  true,  by  the  United  States,  but 
the  government  stands  before  them  In  no 
other  position  than  an  ordinary  litigant"  In 
Crane  v.  City  of  Elizabeth,  36  N.  J.  Bq.'  339- 
343,  It  was  held:  "That  the  compensation 
fixed  for  the  taking  of  certain  lands  for 
streets  was  to  include  the  value  of  all  the 
interest,  and  was  to  be  paid  to  the  owner  of 
the  land  If  no  other  claimant  Intervened; 
and  that  If,  In  any  case,  such  owner  ought 
not  to  receive  the  whole,  timely  resort  most 
be  had  to  the  court  of  chancery,  which  wduld 
see  to  the  equitable  distribution  of  the  fund. 
The  price  to  be  paid,"  snid  the  court,  "by 
the  city  is  to  be  the  full  value  of  all  rights 
which  may  be  Impaired  for  the  public  ben- 
efit,- and  this  is  to  be  ascertained  only  after 
notice,  not  specially  to  individuals  who  alone 
may  appear  to  guard  their  claims,  but  gen- 
erally by  the  publicity  which  attends  the  do- 
ings of  the  council,  and  by  newspaper  ad- 
vertisements, which  will  reach  all  alike,  and 
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under  which  all  may  be  protected.  The  ac> 
tion  of  the  city  authorities  has  thus  the  dls- 
tincttve  Qualities  of  a  proceeding  in  rem,  a  tak- 
ing, not  of  the  rights  of  desi^mated  persons  in 
the  thing  needed,  but  of  the  thing  itself,  with  a 
general  monition  to  all  persons  bavliig  elaims 
in  the  thing.  When,  by  the  appraisement  of 
the  coiumissionerB,  the  price  of  the  thing  Is 
fixed,  that  price  stands  In  the  place  of  the 
thing  appropriated,  and  represents  all  Inter- 
ests acquired.  •  •  •  But  If,  In  any  special 
caac,  the  owner  ought  not,  In  equity,  to  re- 
ceive  the  fund,  the  court  of  chancery  -will, 
at  the  Instance  of  any  interested  complain- 
ant, take  charge  of  its  proper  distribution, 
and  so  secure  those  i)articular  equities  which 
the  generality  of  the  statute  has  left  with- 
out express  protection."  Article  9  of  chapter 
23,  Gen.  St  1889,  prescribes  the  proceedings 
for  acquiring  the  right  of  way  for  railway 
companies,  and  fully  and  particularly  sets 
out  and  defines  the  duties  of  the  commission- 
ers, and  under  the  proceedings  for  acquiring 
the  right  of  way  by  exercise  of  the  right  of 
eminent  domain  the  commissioners  are  re- 
quired to  give  public  notice  by  advertise- 
ment in  some  newspaper  published  In  the 
county,  and  of  general  circulation  therein, 
where  the  proceedings  are  to  be  had.  The 
object  of  this  publication  Is  to  notify  all  per- 
sons Interested  In  any  property  to  be  affect- 
ed by  the  taking  and  appropriating  of  prop- 
erty along  the  line  of  proposed  railway,  so 
they  may  appear,  and  present  their  claims  to 
the  commissioners,  so  as  to  Inform  them  of 
their  claim.  If  any,  as  they  proceed  with  the 
laying  out  of  the  route,  and  in  the  appraise- 
ment of  the  value  and  the  assessment  of 
damages,  and  to  present  to  the  commission- 
ers whatever  interest  such  person  has  in  the 
several  quarter  sections  or  other  lot  of  land 
to  be  affected  by  the  location  of  the  route. 
The  commissioners  are  authorized  to  deter- 
mine who  the  owner  of  each  tract  of  land  is 
through  which  the  right  of  way  is  located, 
and  to  determine  the  interest  of  each  owner 
or  claimant  thereto,  and  are  required  to  ap- 
praise the  value  and  assess  the  damages  to 
each  of  such  owners'  interest;  and,  after 
they  have  ascertained  carefully  the  quantity 
of  land  necessary  for  the  purpose  of  the 
right  of  way  out  of  each  quarter  section  or 
other  lot  of  land,  and  appraised  Its  value, 
and  assessed  the  damage  thereto,  and  de- 
termined the  Interest  of  each  ownei*,  and  ap- 
praised the  value  and  assessed  the  damage 
to  each  owner's  Interest,  they  are  required 
to  embody  their  findings  in  a  written  report, 
and  file  the  same  in  the  office  of  the  county 
clerk  of  the  county  where  condemnation  is 
had,  and  the  county  clerk  shall  forthwith 
prepare  and  file  In  the  office  of  the  treasurer 
of  such  county  a  copy  of  such  report;  and. 
If  the  railway  company  shall  cause  to  be 
paid  to  such  treasurer  the  amount  in  full  of 
such  appraisement  within  30  days  of  the 
time  of  filing  such  copy  in  such  treasurer's 
<^ce,  such  treasurer  shall  thereupon  certify 


such  fact  upon  the  copy  of  the  report  under 
his  hand  and  seal  of  office,  and  shall,  upon 
demand  of  the  persons  severally  entitled 
thereto,  pay  over  the  amounts  of  such  funds 
to  the  pei-sons  respectively  entitled  thereto. 
The  finding  contained  in  the  report  of  the 
commissioners  Is  the  only  means  the  treas- 
urer has  of  determining  who  are  the  persons 
entitled  to  the  funds  in  his  hands,  and  he 
should  pay  it  out  according  to  the  award  of 
the  commissioners.  The  commissioners  ap- 
praise the  interest  of  the  owner  of  each  quar- 
ter section  or  other  lot  of  land,  and  deter- 
mine the  damage  sustained  by  the  owner  of 
each  quarter  section  or  other  lot  of  land  ai>- 
propriated,  and  the  railway  company  depos- 
its the  money  with  the  treasurer  to  pay  the 
awards  of  the  commissioners;  and,  If  the 
persons  to  whom  the  awards  are  made  are 
not  entitled  to  receive  the  same  because  of 
some  equitable  reason,  the  person  or  persons 
who  are  entitled  In  equity  to  receive  the 
money  on  deposit  should  come  forward  while 
said  condemnation  proceedings  are  pending, 
and  present  their  claim  to  some  court  of  com- 
petent jurisdiction,  and  obtain  In  some  prop- 
er proceeding  an  order  for  the  equitable  dis- 
tribution of  the  fund.  The  party  claiming 
the  fund  should  commence  his  proceedings 
before  the  treasurer  has  paid  it  out  in  ac- 
cordance with  the  direction  In  the  report  of 
the  commissioners.  Where  a  party  stands 
by,  and  sees  the  right  of  way  of  a  railway 
through  the  county  condemned  when  he 
ought  to  know  that  It  will  affect  lands  that 
he  has  some  interest  In,  either  legal  or  equi- 
table, until  the  commissioners  have  complet- 
ed their  work,  and  filed  their  report,  and 
the  company  made  its  deposit  in  accord- 
ance with  such  report,  and  the  treasurer  has 
paid  out  the  money  deposited  to  the  parties 
whom  the  commissioners  have  found  to  be 
the  owners,  and  awarded  the  compensation 
to  them,  he  will  not  be  beard  to  complain  of 
the  payment  by  the  treasurer  of  the  money 
to  the  wrong  party.  Equity  requires  a  par- 
ty, when  proceedings  are  being  had  by  those 
authorized  to  act,  whose  acts  may  affect  his 
right,  to  make  his  claim  known,  if  he  has 
any;  and,  if  he  does  not  si>eak  when  he 
should  speak  to  protect  his  own  right,  he 
will  not  be  heard  when  he  does  speak.  The 
defendant  having  paid  out  the  money  de- 
posited by  the  railway  company  as  the  ap- 
praised value  of  the  mortgaged  premises  to 
the  party  designated  In  the  report  of  the  com- 
missioners as  the  owner  of  the  lot  and  the 
person  entitled  to  the  value  of  the  same,  and 
the  plaintiff  not  having  made  any  claim,  dur- 
ing the  condemnation  or  before,  by  setting 
up  his  equities  to  the  fund  awarded  or  to  be 
awarded,  nor  presenting  any  claim  to  the 
fund  in  the  hands  of  the  defendant,  until 
after  it  has  been  paid  out  by  the  treasurer, 
he  cannot  recover  from  the  treasurer  and  his 
sureties  the  amount  due  him  on  his  note  and 
mortgage;  and  the  demurrer  to  the  petition 
was  properly  sustained.    The  Judgment  of 


Digitized  by 


Google 


840 


PACIFIC  REPORTER,  VoL  «a 


(Colo. 


the  court  In  anstalnlng  tbe  demurrer  to  the 
plalntllTa  petition  Is  affirmed.  All  tbe  Judgea 
concnrring. 


(S  Wyo.  430) 

SOHBNCK  T.  UNION  PAO.  RT.  CO.  «t  «1 

(Supreme  Court  of  Wyominj.    Jmie  25,  1895.) 

AppKAir— Rbsertation  of  Qdkstios  bt  Distbiot 

CoDKT— Pleading — Stock  Killed  oh  Tback 

— CONSTITUTIOSAL  LAW. 

1.  The  reserration  of  a  qnestion  by  the 
district  coart  for  the  decision  of  the  sapreme 
court  may  be  made  before  judgment. 

2.  Issue  need  not  be  Joined,  in  pleading  on 
the  constitutionality  of  a  statute,  to  raise  the 
question  of  its  constitutionality. 

3.  A  railroad  company  ia  not  liable  for  the 
killing  of  stock  by  its  trains  nnless  guilty  of 
nef^igence  io  such  killing. 

4.  A  statute  making  a  railway  company 
liable  for  stock  killed  by  its  trains  in  the  absence 
of  negligence  is  unconstitutional. 

Reserved  case  from  district  court,  Albany 
county;  J.  W.  Blake,  Judge. 

Action  by  John  H.  Schenck  against  the 
Union  Padflc  Railway  Company  and  others. 
Heard  on  certified  questions. 

W.  H.  Fishback,  for  plaintiff.  Lac^  & 
Van  DeTanter,  for  defendants. 

CONAWAY,  J.  This  Is  an  action  for  dam- 
ages for  the  killing  of  a  cow  by  the  locomo- 
tives and  cars  of  defendants.  The  petition 
charges  that  "the  said  defendants,  by  their 
agents  and  servants,  not  regarding  their  duty 
In  that  respect,  so  carelessly  and  negligently 
ran  and  managed  said  locomotives  and  cars 
that  the  same  ran  against  and  over  said  cow 
of  the  plaintiff,  and  killed  the  same,  to  his 
great  damage,"  etc  A  jury  was  waived  by 
the  parties,  and  a  trial  bad  by  the  court  Tbe 
court  reserves  two  Important  and  difficult 
questions  arising  in  the  cause  for  decision  by 
this  court 

There  Is  a  motion  by  plaintiff  to  withdraw 
the  papers  in  this  cause  from  the  files  of  this 
court,  because  there  was  no  Judgment  ren- 
dered in  the  district  court  on  tbe  evidence 
and  the  findings  of  that  court  and  the  idead- 
ings  "do  not  Join  issue  on  the  constitution- 
ality of  the  statute  of  Wyoming  reserved  and 
certified  by  the  court,"  and  final  Judgment 
cannot  be  given  until  a  new  trial  Is  had  in 
the  district  court  This  motion  la  overruled. 
The  reservation  of  Important  and  difficult 
questions  by  the  district  courts  for  decision 
by  this  court  Is  not  premature  on  account  of 
the  reservation  being  made  before  Judgment 
Neither  Is  It  necessary  that  any  Issue  be 
joined  In  the  pleadings  on  the  constitutional- 
ity of  a  statute,  in  order  to  raise  the  question 
of  its  constitutionality. 

The  questions  reserved  for  decision  are: 
"First  Are  the  defendants,  or  either  of  them, 
liable  for  tbe  killing  of  said  cow,  without  ref- 
erence to  the  question  of  negligence?  Sec- 
ond. Is  the  statute  of  Wyoming  In  relation  to 
the  killing  of  live  stock  by  engines  and  cars 


unconstitutional  to  the  extent  that  it  renders 
the  railway  company  (derating  such  engines 
and  cars  liable  for  stock  killed  by  tbe  same 
In  the  absence  of  negligence?" 

To  the  first  question  we  answer  no;  and  to 
the  second,  such  statutes  are  unconstitutional 
to  the  extent  specified.  Tbe  principles  upon 
which  such  statutes  are  held  to  be  unconstita- 
tlonal  have  been  so  often  discussed  that  a 
new  consideration  of  them  in  this  case  would 
be  unprofitable  and  tedious.  The  following 
are  some  of  the  authorities:  Railway  Ca  T. 
Lackey,  78  111.  56;  Jensen  v.  Railway  Ca 
(Utah)  21  Pac.  994;  Railway  Ca  v.  Outcalt 
(Colo.  App.)  31  Pac.  177;  Parsmis  t.  Russell, 
11  Mich.  113;  Taylor  v.  Porter,  4  HIU,  140; 
Zeigler  ▼.  Railroad  Co.,  58  Ala.  596;  Railway 
Co.  V.  Smalley  (Wash.)  23  Pac.  1008;  Rail- 
road Co.  T.  Baty,  6  Neb.  37. 

6ROESBECK.  O.  J.,  and  POTTER,  J.,  con- 

OUEi 


((  Colo.  A.  «32| 

DENVER  ft  R.  O.  R.  CO.  T.  ROBINSON. 

(Court  of  Appeals  of  Colonda    June  10, 1895.) 

Acnoir  AOAIN8T  Railway  CoMPAirr  —  Injubt  tc 
Idva  Stock  —  Fences  ok  Rioht  or  Wat— 

NceLIOBXOB  O'  EROimSB— EVIDSKCB. 

t.  In  an  action  against  a  railway  company 
for  injuries  to  a  mule  on  its  right  of  way,  it  ap- 
peared that  defendant's  right  of  way  was  fenced 
for  about  800  feet  the  fences  being  about  180 
feet  apart  near  plaintiff's  pasture,  and  termi- 
nating at  a  bridge  where  tney  were  about  100 
feet  apart  the  end  towards  the  pasture  being 
open,  and  that  the  mule  was  killed  on  the  track 
near  the  bridge.  BM,  that  plaintiff,  to  recover 
on  the  ground  that  the  right  of  way  was  negli- 
gently fenced,  most  prore  that  the  fences  were 
constructed  or  controlled  by  the  railway  com- 
pany. 

2.  In  such  a  caae  reference  to  such  fences 
by  witnesses  as  the  "railroad  fence"  ia  insuffi- 
cient to  prove  that  the  fence  was  owned  by  the 
railroad,  especially  where  it  appears  that  de- 
fendants right  of  way  was  only  100  feet  wide. 

3.  The  engineer  on  the  train  testified  that 
he  could,  by  the  aid  of  his  headlight  see  ahont 
400  feet  in  front  of  the  train;  tliat  he  might 
have  stopped  the  train  "within  five  or  six  hun- 
dred feet  ;  that  he  did  not  see  the  mule  until 
he  was  within  50  feet  of  It  It  being  at  the  time 
on  the  track  with  its  legs  through  the  ties  of  tbe 
bridge;  and  that  he  stopped  the  train  as  soon  ns 
he  struck  the  mule.  Sdd,  that  the  question 
whether  defendant  was  negligent  in  not  haviDg 
seen  and  stopped  the  train  in  time  to  avoid  in- 
jury to  the  mule  was  for  the  jury. 

4.  There  being  no  evidence  that  defendant 
constructed  or  owned  tbe  fence,  it  was  reversi- 
ble error  to  instruct  that  It  was  defendant's  duty, 
in  caae  it  fenced  ita  track,  to  do  it  in  such  t. 
manner  as  not  to  increase  the  hazard  to  live 
stock,  as  this  impliedly  assumed  that  there  wa* 
evidence  that  the  fence  was  eonstructed  by  de- 
fendant 

5.  By  introducing  evidence  after  the  over- 
ruling of  a  motion  for  a  nonsuit  defendant 
waives  error  therein. 

Appeal  from  county  court,  El  Paao  county. 
Action  by  R.  O.  Robinson  against  the  Den- 
ver ft  Rio  Grande  Railroad  Company,    There 
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was  a  judgment  for  plaintiff,  and  defendant 
appeals.    Reversed. 

Wolcott  &  Vaile  and  WUltam  W.  Field,  for 
appellant     Patrick  &  Essex,  for  appellee. 

THOMSON,  J.  This  action  was  brought 
by  R.  G.  Robinson  against  the  Denver  &  Rio 
Grande  Railroad  Company  to  recover  the 
value  of  a  mule  killed  by  a  locomotive  en- 
gine managed  and  operated  by  the  defend- 
ant. The  plaintiff  had  judgment,  from 
which  the  defendant  appeals.  The  plaintiff 
was  the  lessee  In  possession  of  a  ranch 
or  farm  In  El  Paso  county,  about  200  acres 
of  which  was  a  pasture  field,  surrounded 
by  a  fence.  The  track  of  the  railroad  com- 
pany ran  through  this  field.  Its  right  of 
way  through  the  pasture  was  not  fenced; 
but  from  the  point  where  the  track  left 
the  field,  going  east,  there  was  a  fence 
on  each  side  of  it  for  a  distance  of  about 
800  feet  to  a  bridge,  across  which  the  track 
was  laid.  Where  the  two  fences  commenced, 
they  were  about  180  feet  apart;  but  they 
converged,  until,  at  the  bridge,  the  Interval 
was  only  about  100  feet.  There  was  thus  in- 
closed a  piece  of  ground  shaped  like  a  fun- 
nel. This  Inclosure  contained  two  side 
tracks  besides  the  main  track.  At  the  nar- 
row end,  the  fences  joined  upon  the  bridge. 
At  the  other  end,  where  the  track  left  the 
field,  there  had  at  one  time  been  cattle 
guards;  but  they  were  removed  before  the 
plaintiff  leased  the  ranch,  and  the  opening 
from  the  plaintiff's  pasture  into  the  funnel- 
shaped  Inclosure  afterwards  remained  un- 
obstructed. The  plaintiff  testified  that  he 
tnmed  two  mules,  of  which  he  was  the  own- 
er. Into  his  pasture  field,  in  the  evening,  be- 
tween sundown  and  dark.  During  the  night, 
one  of  the  mules  was  killed.  He  found  It 
the  next  morning  on  the  further  side  of  the 
bridge,  tm-n  to  pieces.  He  found  blood,  hair, 
and  pieces  of  flesh  upon  the  bridge,  and  mule 
tracks  along  the  railroad  track,  going  to- 
wards the  bridge,  and  close  to  It  The  other 
testimony  for  the  plaintiff  was,  as  far  as  It 
went,  simply  corroborative  of  his  own.  When 
the  plaintiff  rested,  the  defendant  asked  a 
Jud^ent  of  nonsuit,  which  was  denied. 

We  are  unable  to  find  any  evidence  in  be- 
half of  the  plaintiff  at  the  close  of  his  case 
which  would  authorize  a  verdict  in  his  favor. 
Assuming  that,  from  the  circumstances  in 
evidence,  it  might  be  Inferred  that  the  ani- 
mal was  killed  by  a  locomotive  of  the  de- 
fendant this  Is  the  utmost  extent  to  which 
the  evidence  goes.  But  this  Is  not  enough. 
The  fact  alone  that  the  defendant  killed  the 
mule  fixes  po  liability  upon  it  The  damage 
must  have  occurred  through  its  negligence, 
or  that  of  persons  in  its  employ.  There  is 
no  presumption  of  negligence;  its  existence 
must  appear  by  proof;  and,  until  it  does  so 
appear,  a  party  whose  case  is  based  upon  it 
Is  without  a  cause  of  action.  The  plaintiff 
had  no  witness  to  the  fact  of  killing  the 


mule,  and  therefore  did  not  produce  evi- 
dence upon  which  negligence  In  the  p^vons 
operating  the  englhe  could  be  predicated. 
Counsel  do  not  claim  that  there  was  any 
proof  of  this  kind,  but  find  negligence  in  the 
character  and  condition  of  the  Inclosure. 
The  argument  Is  substantially  as  follows: 
The  company  was  under  no  legal  obligation 
to  fence  its  right  of  way,  but,  if  It  elected 
to  do  so,  it  must  not  by  Its  act  Increase  the 
danger  to  animals  straying  upon  its  grounds. 
After  It  had  made  the  funnel-shaped  inclo- 
sure, it  was  its  duty  to  maintain  cattle 
guards  on  the  west  end;  and  the  removal  of 
the  guards  originally  there,  leaving  the  fen- 
ces still  standing,  and  the  entrance  to  the  in- 
closure open,  was  negligence  for  which  it  Is 
answerable  in  this  action.  If  this  argument 
did  not  assume  what  it  was  necessary  to 
prove,  we  should  admit  its  force.  There  was 
at  that  time  no  law  requiring  the  company 
to  fence  Its  right  of  way;  but.  If  It  was  re- 
sponsible for  the  maintenance  of  this  inclo- 
sure, it  was  its  duty  to  take  proper  precau- 
tions to  prevent  cattle  from  going  within  it 
Left  in  the  condition  it  was  In,  It  was,  a.s 
counsel  characterize  it  a  trap,  from  which 
cattle  within  it  when  a  train  entered  it  from 
the  west,  had  little  chance  of  escape.  An 
animal  upon  the  track,  frightened  by  an  ap- 
proaching train,  and  seeing  a  fence  on  either 
side,  would  naturally  seek  an  outlet  ov»  the 
bridge,  where  it  would  be  caught  in  the  open 
spaces  between  the  ties,  and  must  inevitably 
be  run  upon  if  the  train  proceeded.  In  this 
state  an  owner  of  cattle  may  permit  them  to 
run  at  large;  and  surely,  if  a  railroad  com- 
pany sees  fit  unnecessarily  to  fence  its  right 
Of  way,  and  in  doing  this  makes  an  inclo- 
sure so'  contrived  that  there  Is  easy  access  to 
It  by  cattle  at  one  point,  and  no  escape  at 
any  other,  it  cannot  be  acquitted  of  blame 
when  an  accident  occurs  as  the  direct  conse- 
quence of  its  act 

But  there  is  no  evidence  that  the  defend- 
ant constructed  or  maintained  or  had  any 
control  of  the  fences  in  question.  Some  of 
the  witnesses,  in  speaking  of  them,  used  the 
expression  "railroad  fence";  and  counsel 
seem  to  think  that  an  inference  ought  there- 
fore to  be  indulged  in  that  the  fences  be- 
longed to  the  railroad  company.  But  the 
expression  had  no  special  meaning  beyond 
the  identification  of  the  particular  fence  of 
which  the  witness  was  speaking.  The  plain- 
tiff used  the  term  to  distinguish  the  fence  be 
referred  to  from  the, "pasture  fence";  and 
there  is  nothing  to  Indicate  that  any  wit- 
ness intended  to  be  understood  as  expressing 
an  opinion  concerning  the  ownership  of  the 
railroad  fence.  But  it  is  not  very  material 
what  the  witnesses  may  have  Intended.  An 
expression  of  that  kind  is  not  the  statement 
of  a  fact  No  witness  stated  when  or  by 
whom  the  fences  were  buiU,  who  kept  them 
in  repair,  or  who  exercised  control  over 
them.  From  the  evidence,  it  is  just  as  prob- 
able that  they  were  built  by  the  owner  of 
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the  land  for  bis  own  convenience,  blb  that 
they  were  built  by  the  railroad  company. 
Indeed,  from  a  'stateident  of  plaintiff,  it 
might  be  Inferred  that  they  were  not  con- 
structed by  the  company.  He  stated  that 
the  width  of  the  right  of  way  was  about  100 
feet  If  he  stated  the  width  correctly,  then, 
except  where  the  fences  Joined  upon  the 
bridge,  they  must  have  been  oft  the  right  of 
way,  upon  ground  to  which  the  company  had 
no  title,  upon  which  it  had  no  right  to  place 
a  fence,  and  from  which  It  had  no  right  to 
remove  one.  There  is  an  equal  absence  of 
evidence  concerning  the  cattle  guards.  By 
whom  they  were  constructed  or  removed  we 
have  no  intimation.  The  railroad  company 
must  In  some  way  appear  to  be  responsible 
for  the  existence  of  the  fences  before  It  can 
be  held  responsible  for  the  c<msequence8  of 
their  existence.  The  defendant  was  entitled 
to  the  nonsuit  asked;  and,  if  it  had  quit  the 
case  at  that  point,  there  would  be  little 
trouble  In  disposing  of  it. 

But  the  defendant  waived  the  error  by  the 
defense  which  It  made.  It  placed  upon  the 
witness  stand  John  R.  Sbanley,  who  testified 
that  he  was  the  engineer  in  charge  of  the 
engine  that  killed  the  plaintiff's  mule.  The 
accident  occurred  about  1  o'clock  In  the  morn- 
ing. It  was  very  dark.  There  were  about 
20  loaded  cars  attached  to  the  engine.  The 
mule  was  on  the  bridge.  Its  belly  was  on  the 
ties,  and  It  looked  as  though  Its  legs  were 
down  between  them.  The  train  was  going  at 
the  rate  of  18  or  20  miles  an  hour.  The  grade 
was  about  level.  There  was  a  good  headlight 
upon  the  engine.  It  was  the  duty  of  the  wit- 
ness to  keep  his  eyes  upon  the  track  ahead  of 
him,  and  watch  it  closely  all  the  time.  He 
could  see  by  his  headlight  for  the  distance  of 
about  two  telegraph  poles.  He  thought  the 
poles  were  about  200  feet  apart.  He  did  not 
see  the  mule  until  he  was  within  about  50 
feet  of  it.  He  did  all  he  could  to  stop  the 
tmin  by  the  time  he  reached  the  animal,  and, 
as  soon  as  he  struck  It,  he  did  bring  It  to  a 
full  stop.  He  was  asked  the  following  ques- 
tion, "State  what  distance,  then,  it  would 
have  been  possible  to  stop  that  train  in.  load- 
ed as  it  was,  and  on  that  grade"?  to  which 
he  answered,  "You  might  have  stopped  it 
within  Ave  or  six  hundred  feet."  We  think 
the  testimony  of  this  witness  waiTanted  the 
submiKSion  of  the  question  of  negligence  to  the 
jury.  They  had  the  right  to  find  that  on  that 
night,  with  the  headlight  which  he  had,  he 
could  see  the  track  ahead  of  him  for  a  dis 
tance  of  400  feet,  and  that  be  ought  to  have 
seen  this  mule  at  that  distance;  that  he  ran 
the  train  at  full  speed  for  a  distance  of  350 
feet  from  the  time  when  he  ought  to  have 
observed  the  mule  to  the  time  when  he  did 
observe  It;  and  they  had  the  right  also  to  in- 
fer that,  if  be  had  seen  the  mule  when  he 
ought  to  bare  seen  it,  he  could  have  stopped 
the  train  before  striking  it.  The  question  we 
have  quoted  was  evidently  asked  with  a  view 
to  ascertaining  within  what  distance  that 


train  could  possibly  have  been  brought  to  a 
halt  at  that  place.  He  did  not  answer  the 
question.  He  did  not  give  the  limits  within 
which  it  was  possible  to  stop  the  train.  He 
only  said  that  It  might  have  been  stopped 
within  500  or  000  feet.  The  jury  could  there- 
fore infer  that  it  might  have  been  stopped 
within  500  feet;  but  how  far  within  500 
feet?  This  was  left  Indefinite.  The  dis- 
tance at  which  the  mule  could  have  been 
seen  was  within  500  feet  Furthermore,  If 
with  only  50  feet  of  effort,  the  engineer  was 
able  to  bring  the  train  to  a  complete  halt  Im- 
mediately upon  coming  in  contact  with  the 
animal,  might  he  not,  by  the  exercise  of 
equal  diligence,  while  running  the  preceding 
350  feet,  have  stopped  it  before  reaching 
that  point?  AU  these  matters  were  proper 
subjects  of  consideration  by  the  Jury  In  de- 
termining whether  there  was  negligence  or 
not;  and  If  the  question  had  been  submitted 
to  them  unembarraased  by  assumed  condi- 
tions, foreign  to  the  case  as  made  by  the  evi- 
dence, their  verdict  would  be  permitted  to 
stand. 

Defendant's  counsel  construe  Shanley's 
testimony  upon  the  subject  of  stopping  the 
train  as  meaning  that  the  train  could  not 
be  stopped  in  less  than  000  feet.  This  was 
not  what  the  witness  said;  but  If  such  was 
the  case,  with  the  train  under  full  headway 
until  the  mule  could  be  seen,  it  was,  of 
course,  impossible  to  avoid  the  disaster. 
The  mule  could  not  be  seen  until  It  was  too 
late  to  avert  a  collision.  If  we  concede  to 
counsel  the  existence  of  this  state  of  fact 
there  is  a  deduction  to  be  made  from  It 
which  is  not  favorable  to  the  defendant 
Here  was  a  place  of  known  danger.  What 
liappened  upon  this  occasion  was  liable  to 
occur  at  any  time.  If,  when  an  object  upon 
the  bridge  could  be  first  seen,  it  would  be 
too  late  to  avoid  striking  it,  common  pru- 
dence would  require  a  sufficient  preceding 
diminution  of  the  speed  of  the  train  to  en- 
able the  engineer  to  stop  it  In  time,  if,  upon 
coming  in  sight  of  the  locality.  It  should  be 
found  that  the  necessity  existed  for  so  doing. 

We  should  aflBrm  this  judgment  were  it  not 
for  one  instruction  which  the  court  gave  the 
jury.  This  Is  as  follows:  "Tou  are  Instructed 
that  In  this  state  the  owners  of  animals  may 
permit  them  to  run  at  large,  and  need  not 
keep  them  within  any  Inclosure;  and  you 
are  further  Instructed  that  the  railroad  com- 
pany Is  under  no  obligation  to  fence  its  track, 
but  If  It  do  fence  its  track.  In  whole  or  In 
part,  it  must  exercise  care  In  so  doing,  to 
such  an  extent  as  not  to  Increase  the  hazard 
to  live  stock  which  may  be  pasturing  and 
ranging  upon  lands  near  by  and  adjacent  to 
its  track."  This  Instruction  announces  a 
naked  legal  proposition,  and  is  objectionable 
for  that  reason;  but  it  is  more  objectionable 
for  the  implication  which  it  conveys.  To  say 
that  It  impliedly  assumes  that  the  railroad 
company  built  these  fences  would  not  do  vio- 
lence to  Its  language;  but  giving  It  the  most 
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Ube»l  construction  it  will  bear,  It  la  ?>ase<I 
upon  an  assumption  tbat  there  was  evidence 
from  which  the  jury  might  find  that  such 
waa  the  fact  There  was  no  evidence  what- 
ever on  the  subject  The  case  to  which 
the  legal  proposition  embraced  In  the  instruc- 
tion might  apply  was  purely  hypotjietlcal. 
If  the  jury  considered  the  instruction  at 
all.  It  must  have  created  in  their  minds  a 
false  impression  In  regard  to  the  facts  or  the 
law  to  be  applied  to  the  facta.  It  would  nec- 
essarily lead  them  to  believe  that,  in  the 
opinion  of  the  court,  there  was  proof  of  some 
kind  that  the  company  made  the  fences,  or 
that,  from  some  fact  or  facts  in  evidence, 
they  were  authorized  to  presume  tbat  it  did 
so.  The  instruction  could  have  no  effect  ex- 
cept to  confuse  and  mislead  the  Jury;  and, 
for  the  error  In  giving  it  the  judgment  must 
be  reversed.    Beversed. 

(6  Colo.  App.  877) 

OLEMES  T.  FOX  et  aL 
(Court  of  Appeals  of  Colorado.     Jnne  10,  1895.) 

ADMINISTIiATIOS  OF  DKCEDEST'S  ESTATE— AlM)W- 

ASCB  or  Claims — Right  of  Afpbai. — 
,    Final  Judgment. 

1.  Gen.  St  1883,  i  499,  provides  for  ap- 
peals from  the  county  to  the  district  court  from 
aU  final  judgments,  where  the  case  is  tried  de 
novo.  Section  508,  as  amended  by  Sess.  Laws 
1691,  p.  108,  gives  the  parties  a  right  to  a  review 
by  the  district  court  of  all  decisions  of  the  coun- 
ty court  on  questions  of  law  or  fact  relating  to 
probate  matters;  the  district  court  having  juris- 
diction in  such  cases  only  to  reverse  or  a£Srm 
the  order.  By  the  Code  (the  act  of  1891)  the 
appellate  jurisdiction  of  the  supreme  court  Is 
limited  to  the  review  of  final  judgments.  Bdd, 
that  the  decision  of  the  district  court  on  appeal 
in  probate  proceedings  from  an  interlocutory  or- 
der is  not  so  conclusive  as  to  prevent  the  parties 
on  a  final  heariuK  from  questioning  the  rightfnl- 
ness  of  the  final  judgment  which  the  county 
court  may  enter. 

2.  The  county  court,  on  the  administrator's 
application,  made  an  order  fixing  the  amount  of 
the  widow's  allowance,  and  also  an  order  allow- 

'  ing  the  undertaker's  bill,  but  subsequently  va- 
cated such  orders,  and  when  the  administrator 
filed  a  periodical  report,  in  which  the  items  eon; 
sisting  of  the  widow's  allowance  and  the  under 
taker^  bill  appeared  as  credits,  such  credits 
were  stricken  from  the  report,  thus  leaving  them 
for  final  determination.  Jldd,  that  the  orders 
striking  the  items  from  the  report  were  not 
"final  judgments"  which  the  administrator  could 
have  reviewed  by  the  supreme  court  by  writ  of 
eiTOT  or  appeal. 

3.  An  order  disallowing  a  claim  by  an  ad- 
ndnistrator  for  money  paid  for  a  burial  Ibt  tot 
decedent  on  objection  of  decedent's  creditors, 
is  a  "final  judgment"  which  may  be  reviewed  in 
the  supreme  court. 

4.  When  decedent's  estate  is  Insolvent  the 
assets  being  about  $5,000,  it  is  proper  to  disal- 
low the  administrator  a  credit  for  $1,3(X)  ex- 
pended in  the  purchase  of  a  burial  lot,  an  allow- 
ance of  $240  for  the  purpose  being  ample. 

Error  to  district  court,  Arapahoe  county. 

Error  by  James  H.  Clemes,  administrator, 
against  Emellne  B.  Fox  and  others,  to  review 
orders  disallowing  him  certain  credits.  Af- 
firmed. 

R.  H.  Gllmore,  for  plaintiff  In  error.  Bob- 
ert  W.  Bonynge,  for  defendants  in  error. 


BISSELL,  J.  While  the  matter  Involved  in 
this  suit  is  of  slight  moment  either  to  the  ad- 
ministrator or  the  creditors  of  the  estate,  who 
are  the  parties  to  the  litigation,  the  matters 
to  be  considered  are  of  considerable  perplexi- 
ty and  much  consequence  to  practitioners.  It 
is  the  outgrowth  of  the  administration  of  the 
estate  of  a  decedent  The  plaintiff  In  error, 
Clemes,  was  appointed  administrator  of  ,the 
estate  of  Clark  Llpe.  We  are  not  concerned 
with  the  circumstances  of  his  appointment, 
or  with  anything  except  certain  steps  which 
he  took  in  winding  up  the  affairs,  and  with 
the  various  orders  of  the  county  court  which 
were  made  during  the  progress  of  the  ad- 
ministration. The  dates  of  the  various  or- 
ders will  not  always  be  given,  since  our  con- 
clusions in  no  manner  rest  on  the  time  of  the 
adjudication.  An  application  was  ma!de  f<^ 
a  widow's  allowance,  and  the  county  court 
made  an  order  fixing  the  amount  which  ap- 
parently the  administrator  subsequently  paid 
to  the  widow.  On  the  administrator's  appli- 
cation the  court  likewise  made  an  order  al- 
lowing the  undertaker's  bill  In  the  fixed  sum 
of  $675.  The  administrator  likewise  peti- 
tioned the  court  for  authority  to  buy  a  ceme- 
tery lot.  On  this  petition  the  court  made  an 
order  granting  the  petition.  What  that  peti- 
tion was— its  contents  or  Its  purport— is  not 
Bet  ont  In  the  present  record.  All  we  have 
Is  the  order  granting  the  application  of  the 
administrator.  The  administrator  at  one  pe- 
riod of  the  proceedings  filed  an  account  show- 
ing payment  to  the  cem«^ry  company  qf 
$1,350;  to  Rogers,  the  undertaker,  of  $075.40; 
and  the  widow's  special  allowance  of  $2,- 
745.78.  According  to  the  vouchers,  all  these 
payments  were  made  in  September  and  Oc- 
tober, 1891.  Subsequently  the  administrator 
filed  what  is  called  in  the  argument  a  final 
report  but  which  cannot  in  any  way  be  treat- 
ed as  such,  since  he  did  not  proceed  accord- 
ing to  the  statute  to  procure  a  complete  ad- 
justment of  b<8  accounts.  Speaking  generally, 
the  funds  which  came  Into  his  hands  amount- 
ed to  a  little  over  $5,400.  Parties  who  will  be 
termed  the  "Pox  claimants"  afterwards  filed 
in  the  county  court  a  claim  against  the  estate 
amounting  to  nearly  $5,000.  It  was  allowed, 
and  became  an  established  debt.  The  estate 
was  insolvent  There  were  not  enough  funds 
to  pay  the  claims  filed  and  the  widow's  al- 
lowance. After  these  various  orders  liad 
been  made,  the  Fox  creditors  filed  objections 
to  the  allowances,  and  applied  to  the  court 
to  set  thom  aside.  Acting  on  this  applica- 
tion, the  county  court  vacated  the  order 
which  allowed  the  cemetery  bill,  the  under- 
taker's claim,  and  the  widow's  allowance. 
These  three  Items  do  not  appear  to  stand 
on  the  same  basis.  The  entry  respecting  the 
undertaker's  bill  and  the  widow's  allowance 
was  a  specific  vacation  of  the  orders  which 
permitted  the  payment  and  the  matters  ap- 
parently stood  for  final  determination.  From 
these  orders  the  undertaker  and  the  widow 
prayed  an  api)eal  to  the  district  court-   Nt^- 
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ther  ot  tiiese  appeals,  however,  was  perfect- 
ed, nor  did  the  administrator  take  any  action 
In  the  premises.  Under  these  circumstances 
the  matters  stood  in  the  county  court  as  pend- 
ing on  the  application  of  the  administrator 
and  of  the  widow,  in  the  one  case  for  leave 
to  pay  the  undertaker's  bill  or  to  approve  his 
voucher  therefor,  and  in  the  other  for  an  al- 
lowance under  the  statute.  Just  what  ac- 
tion was  taken  with  reference  to  the  ceme- 
tery lot  cannot  be  gathered  from  the  papers. 
All  we  know  is  this:  In  1893  the  adminis- 
trator filed  a  report  In  which  these  three 
items  again  appeared  as  credits  in  his  favor. 
Thereupon  the  court  made  an  order  that  the 
report  be  disallowed  as  to  these  three  Items. 
On  what  theory  this  particular  kind  of  an 
order  was  entered  we  cannot  determine. 
Evidently  tlie  matter  of  the  undertaker's  bill 
and  the  widow's  allowance  was  open  for  ulti- 
mate consideration.  How  the  matter  of  the 
cemetery  lot  was  revived,  and  whether  the 
order  made  in  September,  1893,  was  the  only 
one  concerning  its  allowance,  or  disallow- 
ance, we  are  not  able  to  settle.  At  all  events, 
from  this  last  order  the  administrator  per- 
fected an  appeal  to  the  district  court,  where 
the  case  was  heard.  The  district  court  took 
evidence,  and  finally  rendered  a  Judgment 
wherein  it  Is  recited  that  the  cause  came  on 
to  be  heard  on  the  report  asking  for  its  approv- 
al, and  the  court  found  as  a  matter  of  fact 
that  no  appeal  had  been  taken  by  anybody 
from  the  orders  which  the  county  court  made 
\^lth  respect  to  the  undertaker's  bill  and  the 
widow's  allowance.  It  therefor  disallowed 
the  charge  in  this  report  as  to  those  two 
items.  As  to  the  cemetery  lot,  the  court 
found  the  county  court  had  no  authority  to 
make  any  order  in  the  premises,  but  deter- 
mined what  would  be  the  proper  credit,  and 
allowed  $240.  In  this  particular  the  order  of 
the  county  court  was  modified.  A  branch  of 
this  same  controversy  was  recently  decided 
in  tlie  supreme  court  at  the  April  term,  1895, 
under  the  tiUe  of  LIpe  v.  Pox,  40  Pac.  353. 
A  decision  was  rendered  respecting  the  sub- 
ject-matter of  that  litigation,  which  was  the 
widow's  allowance.  This  decision  will  be 
again  referred  to. 

The  chief  difiicnlty  we  have  springs  from 
the  peculiar  legislation  i-egulatlug  the  wind- 
ing up  of  the  estates  of  decedents,  and  the 
statutes  which  provide  for  appeals  from  the 
county  court  in  such  and  other  cases.  By 
section  409  of  the  General  StatuteJi  of  1883, 
and  section  508  of  the  same  statute  as  modi- 
fied by  the  act  of  1891  (Sess.  Laws  1801,  p. 
108),  appeals  from  the  county  court  are  pro- 
vided for  and  regulated.  Under  the  first  sec- 
tion appeals  can  be  taken  to  the  district  court 
from  all  final  judgments  of  the  county  court. 
A  subsequent  section  gives  the  parties  the 
right  to  a  trial  de  novo  when  any  such  ap- 
peal has  been  regularly  perfected.  The  act 
of  1801  gives  parties  a  right  to  a  review  of 
all  decisions  of  the  county  court  on  questions 
of  law  and  fact-  relating  to  probate  matters. 


The  Code  and  the  act  of  1891,  which  give  ap- 
pellate jurisdiction  to  the  supreme  court  and 
the  court  of  appeals,  limit  the  right  to  an  ap- 
peal or  a  writ  of  error  to  those  cases  in  which 
a  final  judgment  shall  have  been  rendered. 
The  confusion  comes  from  these  three  sev- 
eral provisions.  Where  a  party  attempts  to 
have  a  matter  reviewed  in  this  or  in  the  su- 
preme court,  he  must  be  able  to  produce  a 
final  judgment  as  that  t«in  has  been  defined 
in  the  various  cases.  It  Is  likewise  true  such 
a  judgment  must  have  been  rendered  to  war- 
rant an  appeal  to  the  district  court  Tmlees 
what  he  attempts  to  review  has  been  done 
in  some  probate  matter.  If  the  county  court 
has  rendered  any  decision  on  a  matter  of  fact 
or  a  question  of  law  in  the  probate  of  an 
estate  the  aggrieved  party  may  have  that 
finding  of  fact  or  legal  determination  review- 
ed in  the  district  court,  regardless  of  the 
finality  of  the  determination.  While  this  Is 
true.  It  still  remains  unquestionable  that  there 
can  be  no  review  of  any  judgment  of  the  dis- 
trict court  entered  on  such  an  appeal  unless 
this  judgment  Is  final  imder  the  adjudica- 
tions. In  other  words,  the  party  may  have 
a  right  of  review  In  the  district  court  of  some 
determinations  by  the  county  court  which  can- 
not be  brought  to  the  appellate  courts  of  the 
state  for  final  adjudication.  This  is  where 
the  trouble  comes.  Acting  on  this  hypothe- 
sis, the  supreme  court,  In  the  case  above  re- 
ferred to,  held  the  widow  disentitled  to  a  re- 
view of  the  order  of  the  county  court  setting 
aside  the  previous  order  granting  her  an  al- 
lowance. The  court  held  the  matter  analo- 
gous to  the  setting  aside  of  a  verdict  or  judg- 
ment and  the  grant  of  a  new  trial.  It  was 
adjudged  necessary  to  await  an  ultimate  de- 
termination of  this  question  before  the  case 
could  be  brought  up.  Under  the  act  of  1891 
the  widow  could  have  appealed  from  the  or- 
der which  set  aside  the  allowance.  Manlf«!6t- 
ly  such  a  judgment  of  the  district  court 
would  not,  within  the  general  understanding 
of  the  term,  have  been  a  final  judgment,  and 
therefore  reviewable  in  the  appellate  tri- 
bunals. On  the  other  hand,  if  an  alleged 
creditor  had  presented  a  claim  against  the 
estate  which  the  administrator  had  refused 
to  allow,  and  on  a  hearing  in  the  county  court 
that  court  had  adjudged  his  claim  Invalid, 
and  rendered  judgment  against  him,  as  It 
might  do  under  the  probate  system,  the  al- 
leged creditor  could  have  taken  an  appeal  to 
the  district  court,  and,  on  a  final  adjudiia- 
tlon  there,  could  have  taken  the  controversy 
to  one  of  the  appellate  tribunals.  These  two 
cases— the  one  an  actual  one,  and  the  other 
conceived  under  the  general  practice— illus- 
trate the  difference  In  the  character  of  the  ap- 
peals which  may  be  taken  from,  and  in  the 
form  and  effect  of  the  judgments  which  may 
be  rendered  by,  the  district  court.  There  to 
another  wide  difference  based  on  the  statute 
regulating  these  matters.  Wherever  the 
judgment  is  a  final  one  trader  that  provision 
of  the  act  permitting  appeals  in  such  cases. 
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the  district  court  tries  the  case  de  novo,  and 
renders  such  Judgment  as  to  It  seems  proper. 
Under  the  act  of  1^1,  where  an  appeal  Is 
prosecuted  under  It,  and  In  cases  where  no 
final  judgments  have  been  rendered  by  the 
lower  tribunal,  the  district  court  Is  confined 
to  a  simple  review  of  the  action  of  the  lower 
court,  and  may  affirm  or  reverse  It,  as  the 
case  may  be,  and  send  the  matter  back  to  the 
county  court  for  further  proceedings  In  con- 
formity with  that  judgment  Since  this  Is 
true.  It  must  follow  that  If  the  appeal  be 
taken  from  a  judgment  not  final,  and  be 
prosecuted  under  the  act  of  1891,  while  the 
Judgments  of  the  district  court  are  conclusive 
upon  the  county  court,  and  must  control  Its 
subsequent  action  in  the  premises,  yet,  if  aft- 
erwards a  final  Judgment  be  rendered  by  the 
county  court  In  accordance  with  the  direc- 
tions It  has  received,  and  its  ultimate  judg- 
ment shall  come  up  for  review  either  in  the 
district  court  or  in  the  appellate  tribunals, 
the  antecedent  judgment  cannot  be  taken  to 
be  In  the  true  sense  res  adjudicata,  and  there- 
fore to  conclude  the  parties  from  raising,  on  a 
final  hearing,  any  proper  question  as  to  the 
legality  or  rightfulness  of  the  final  judgment 
which  the  county  court  may  enter.  Any  oth- 
er conclusion  respecting  the  nature  of  those 
judgments  would  lead  to  endless  confusion. 
When  a  party  takes  an  appeal  to  the  district 
court,  as  he  may  rightfully  do,  from  the  inter- 
locutory order  of  the  county  court,  and  that 
tribunal  ultimately  renders  a  Judgment  in  ac- 
cordance with  that  order  as  modified,  revers- 
ed, or  affirmed,  and  the  case  comes  up  by  ap- 
peal, and  it  is  demonstrated,  as  it  might  pos- 
sibly be,  that  both  courts  were  in  error  with 
respect  to  this  matter,  the  subject  should  be 
open  to  review  in  the  appellate  tribunals. 
If,  on  the  other  hand,  the  appeal  is  taken 
from  a  final  judgment  which  is  affirmed  in 
the  district  court,  the  matter  must  then  come 
up  for  review,  subject  to  whatever  limita- 
tions the  general  statutes  regulating  the  right 
of  appeals  may  contain.  Very  strong  support 
for  this  construction  is  found  In  the  rule 
which  prevails  In  most  probate  jurisdictions 
with  reference  to  an  account  not  final.  Such 
accounts  are  not  conclusive  when  the  repre- 
sentative legatees  or  creditors  seek  a  final 
settlement.     Scbouler,  Ex'rs,  i  526. 

It  Is  almost  universally  true  that  period- 
ical accounts  may  be  passed  on  and  allowed, 
but  still  remain  open  to  subsequent  consid- 
eration. This  position  Is  supported  by  the 
terms  of  the  chapter  on  wills.  Section  3620, 
Gen.  St  1883,  provides  that  upon  each  and 
every  settlement  of  the  accounts  of  an  ad- 
ministrator the  court  shall  ascertain  the 
whole  amount  that  has  come  to  his  hands, 
and  then  provide  for  the  distribution  of  the 
funds  and  make  dividends  to  the  creditors. 
The  dlflTerence  between  a  final  and  a  period- 
ical account  is  likewise  recognized  in  the  sec- 
tions which  determine  what  the  administra- 
tor must  do  if  he  desires  to  obtain  a  final 
discbatsre  from  his  administration.    It  will 


be  remembered  there  was  no  adjudication  by 
the  county  court  In  September,  1893,  with 
respect  to  two  of  the  Items  In  dispute.  Those 
had  been  previously  disposed  of  by  orders 
which  remained  wholly  unreversed  and  un- 
modified. By  this  we  mean  there  was  no 
such  thing  as  a  final  judgment  entered  in 
respect  to  these  matters.  In  obedience  to 
the  mandate  of  the  court  the  administrator 
filed  a  report,  and  these  items  were  stricken 
therefrom.  It  cannot  be  contended  that  this 
amounted  to  a  final  judgment  respecting 
those  matters,  or  that  the  court  at  that  time 
proceeded  to  adjudicate  upon  their  validity 
or  their  sufficiency.  The  court  evidently  as- 
sumed that  its  antecedent  action  disentitled 
the  administrator  to  put  these  items  on  the 
credit  side  of  his  account  All  the  orders  of 
allowance  had  been  set  aside,  and  these  mat- 
ters stood  for  ultimate  determination.  We 
do  not  deny  to  the  court  Jurisdiction  at  that 
time,  had  it  seen  fit  to  act  upon  and  consider 
the  legitimacy  of  these  credits,  to  render  a 
final  Judgment  respecting  them,  for  or 
against  the  creditors  or  the  administrator,  as 
the  case  might  be.  It,  however,  undertook 
to  do  no  such  thing;  it  simply  made  an  in- 
terlocutory ord«>  striking  these  items  out  of 
the  account  The  administrator  took  an  ap- 
peal to  the"  district  court,  as  he  might  do 
under  the  act  of  1891,  and  then  that  court 
exercised  Its  jurisdiction  in  passing  on  these 
questions.  Its  only  right,  as  we  have  con- 
strued this  statute,  was  to  review  the  action 
of  the  county  court,  and  If  that  court  pos- 
sessed the  power  to  strike  the  Items  from 
the  accoimt  It  could  affirm  Its  action.  If,  on 
the  other  hand,  it  was  without  the  right  to 
eliminate  the  items  from  the  report,  the  dis- 
trict court  could  set  aside  the  order  which 
had  been  made.  We  take  it  the  only  right 
which  the  district  court  had  under  those  cir- 
cumstances was  to  take  the  record  and  the 
evidence  and  proceedings  contained  In  it,  and 
thereon  either  affirm  or  reverse  the  action  of 
the  court.  This  is  practically  all  It  did  about 
these  two  items.  We  quite  agree  with  the 
district  court  In  its  judgment  that  the  matters 
of  the  undertaker's  bill  and  the  widow's  al- 
lowance were  not  before  it  for  consideration 
in  the  general  sense,  because  nobody  bad  tak- 
en an  appeal  to  that  court  from  the  order 
setting  them  Aside.  Some  of  these  matters 
are,  perhaps,  in  a  measure  foreign  to  what 
is  essential  to  our  determination.  The  Judg- 
ment of  the  district  court,  in  so  far  as  it  af- 
firms the  proceedings  below,  Is  not  a  final 
one,  and  therefore  could  not  have  been 
brought  to  this  court  on  writ  of  error  or  by 
appeal.  We  have  reached  a  conclusion  which 
is  somewhat  analogous  to  the  result  reached 
by  the  supreme  court  In  the  other  branch  of 
the  litigation.  The  practice,  however,  seems 
to  be  very  much  at  sea,  and  to  be  little  un- 
derstood by  the  profession.  The  acts  have 
never  been  construed  by  either  of  the  appel- 
late courts.  It  has  therefore  seemed  wise 
and  necessary  to  consider  the  statutes  In  de- 
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termiiilng  the  right  to  maintain  this  writ 
It  likewise  seemed  essential  to  carefully  dls- 
tluguisb  between  the  classes  of  cases  pre- 
sented by  final  Judgments  and  those  which 
are  presented  by  Interlocutory  orders  which 
may  be  entered  by  the  county  court,  and  to 
clearly  distinguish  between  the  two.  In  the 
one  the  Judgment  might  be  res  adjudlcata 
and  conclude  the  parties,  and  In  the  other  no 
such  legal  result  should  attach  to  them.  This 
iB  particularly  true  in  the  present  case,' be- 
cause, at  some  time  or  another  in  the  con- 
test between  the  administrator  and  the  Fox 
creditors,  there  must  be  an  ultimate  adjudi- 
cation as  to  the  amount  of  money  which  the 
administrator  has  which  is  properly  appli- 
cable to  the  payment  of  the  Fox  debt  When 
that  result  shall  be  attained,  and  a  Judg- 
ment r^idered  directing  the  administrator  to 
pay  over  the  money,  it  will  undoubtedly  be 
entered  after  a  full  consideration  of  all  the 
various  orders  made  by  the  county  court  in 
the  progress  of  the  administration,  and  of 
the  regularity,  Tolidity,  and  legality  of  the 
acts  of  the  administrator  in  making  the  sev- 
eral payments.  When  the  matter  shall  then 
be  brought  up  by  writ  of  error  or  appeal, 
the  whole  matter  will  come  up  for  considera- 
tion, unaffected  by  the  antecedent  Judgment 
of  the  district  court 

While,  therefore,  we  conclude  that  no  writ 
of  error  would  He  to  review  so  much  of  the 
Judgment  of  the  district  court  as  affirms  the 
<M-der  to  strike  frmn  the  report  the  items 
Involved  In  the  antecedent  discussion,  had 
such  been  Its  only  subject  matter,  a  wholly 
different  question  Is  of  necessity  involved  In 
the  consideration  of  the  other  part  of  the 
Judgment  which  was  rendered  after  a  trial 
and  hearing.  There  Is  very  much  question 
In  the  books  as  to  what  constitutes  a  final 
Judgment  The  principal  criterion  by  which 
that  matter  has  always  been  resolved  re- 
spects the  conclusion  of  the  controversy  as 
between  two  parties  to  the  record  who  ore 
the  parties  before  the  court.  In  the  iM«sent 
case  the  county  court  made  an  order  striking 
the  credit  of  $1,350,  expended  for  a  burial  lot, 
from  the  report.  With  respect  to  the  other 
two  items,  to  wit  the  undertaker's  bill  and 
the  widow's  allowance,  they  were  not  before 
the  county  court  when  the  or4er  of  Septem- 
ber 5,  1893,  was  made.  These  maltera  had 
been  antecedently  disposed  of— First,  by  their 
allowance;  and,  second,  by  an  order  setting 
aside  the  allowance  and  leaving  the  matter 
open  for  consideration  and  Judgment.  The 
order  striking  these  two  Items  therefor  from 
the  report  of  the  administrator  must  be  taken 
simply  as  an  enforcement  of  what  the  court 
liad  antecedently  done.  When  the  appeal 
was  taken  to  the  district  court  It  simply 
brought  up  these  two  matters  under  the  act 
of  1891.  According  to  the  disclosures  of  the 
record,  the  administrator  should  not  have  put 
those  items  into  his  statement  because  they 
were  pending  in  the  court  for  consideration, 
and  bad  never  been  adjudged  legitimate  cred- 


its by  that  tribunal  under  any  order  which 
then  stood.  A  very  different  conclusion  must 
be  reached  respecting  the  other  Item.  The 
administrator  originally  petitioned  the  county 
court  for  leave  to  purchase  such  a  lot.  The 
court  granted  the  petition.  Whether  that 
order  was  broad  enough  to  permit  the  ex- 
penditure of  this  amount  of  money  we  are 
unable  to  determine.  At  all  events,  the  lot 
was  purchased  and  the  amount  was  put  Into 
the  account  which  the  administrator  filed. 
In  September,  1893,  this  matter  for  the  first 
time  came  before  the  county  court  for  con- 
sideration. On  objections  filed  by  the  credit- 
ors this  item  was  stricken  out  and  disal- 
lowed. The  order  must  be  taken  to  be  a 
final  judgment,  and  conclusive  between  the 
administrator  and .  the  claimant.  It  seems 
to  come  according  ito  Its  effect,  although  pos- 
sibly not  by  reason  of  its  exact  and  appro- 
priate terms,  entirely  within  a  wrfl-consid- 
ered  class  of  cases  which  bold  conclusions  of 
this  description,  which  In  their  nature  and 
their  substance  are  final,  to  be  final  judg- 
ments, although  they  do  not  come  technically 
within  the  general  definition.  Ex  parte  Spen- 
cer, 95  N.  C.  271;  Hemphill  v.  Collins,  IIT 
III.  396,  7  N.  E.  496;  Trustees  v.  Greenough, 
105  U.  S.  527;  Williams  v.  Morgan,  111  0. 
S.  684,  4  Sup.  Ct.  63S.  There  are  many  de- 
cisions of  a  similar  nature,  but  these  serve 
to  Illustrate  the  line  on  which  the  courts  have 
proceeded.  The  question  underlying  all  of 
the  cases  which  consider  the  subject  of  the 
finality  of  the  Judgment  is,  did  that  whio'i 
the  court  entered  determine  a  matter  dis- 
puted between  the  parties  so  that  It  is  no  lon- 
ger open  to  contention?  We  must  conclude 
the  order  of  the  county  court  disallowing  this 
Item  did,  as  between  the  creditors  and  the 
administrator,  directly  decide  the  legitimacy 
of  this  expenditure  and  the  legality  of  the 
charge.  When  the  appeal  was  taken  to  the 
district  court  as  to  that  portion  of  the  oijler 
It  must  be  accepted  as  an  appeal  from  a  final 
judgment  which  gave  to  the  district  court  the 
right  to  try  it  de  novo,  and  imparted  to  what- 
ever judgment  It  rendered  the  character  of 
finality  which  warrants  Its  review  in  this 
court. 

Under  these  circumstances  we  must  consid- 
er whether  the  Judgment  accorded  with  the 
law.  The  right  to  purchase  a  lot  in  which 
to  bury  a  deceased  person  rests  on  very  simi- 
lar principles  to  those  which  control  the  ad- 
ministrator's right  to  pay  the  funeral  charges 
and  the  expenses  which  are  immediately  at- 
tendant upon  the  death  and  burial.  Schouler, 
Ex'rs,  ;  422.  While  the  administrator  has 
the  undoubted  right  to  buy  a  place  to  burj- 
the  dead  In,  due  regard  must  always  be  had 
to  the  situation  of  the  estate,  to  the  question 
of  its  solvency  or  Insolvency,  and  to  the  cir- 
cumstances attending  the  expenditure.  The 
dlfilculty  under  which  the  administrator  al- 
ways labors  Is  easily  recognized.  The  strick- 
en relatives  are  always  clamorous  for  what 
they  consider  a  fitting  place  In  which  to  la.v 
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the  dead,  -while  the  administrator  is  largely 
controlled  by  the  financial  considerations 
whldi  must  govern  his  action.  The  amount 
which  he  undertook  originally  to  expend  was 
manifestly  ill  conceived  and  unjustifiable. 
The  estate  was  Insolvent  The  administrator 
undertook  to  expend  nearly  25  per  cent  of  all 
the  money  which  came  Into  his  bands  In  the 
purchase  of  a  burial  lot'  This  he  had  no 
right  to  do,  and  on  a  full  consideration  of 
the  matter,  and  the  hearing  of  evidence  re- 
specting it  the  district  court  concluded  $240 
to  be  a  legitimate  sum  for  this  purpose.  We 
regard  the  allowance  as  ample  and  liberal, 
and  are  not  inclined  to  disagree  with  the  dis- 
trict court  in  the  matter. 

The  Judgment  of  the  district  court  will  ac- 
cordingly be  aSirmed,  with  the  express  state- 
ment that  this  decision  only  extends  to  the 
one  item  of  the  cemetery  lot,  and  is  not  an 
adjudication  oo  the  subject  of  the  widow's 
allowance  or  the  undertaker's  bill.  The  Judg- 
ment will  accordingly  be  affirmed.    Affirmed. 


<$  Colo.  App.  3tt) 

JOHNSON  ▼.  BENNETT  et  al 

(Court  of  Appeals  of  Colorado.    June  10,  18d5.) 

Mecbanic's  Libs— Property  Subject  —  Adjoijj- 

1N8  Owners — Esforcfmest  o»  Libji 

— Pakties. 

1.  Under  Mills'  Ann.  St.  }  2867,  .giving  a 
lien  to  one  who  does  work  by  contract  with 
the  "owner  of  any  land,  his  agent  or  trustee," 
and  restricting  the  lien  to  the  land  of  the  con- 
tracting owner,  or  IiIb  interest  therein  at  the 
time  the  contract  is  made,  and  to  work  done 
•■upon  such  land,"  the  owner  of  one  of  sever- 
al adjoining  lots  cannot  in  the  absence  of  any 
agency,  so  contract  as  to  charge  the  other  lots 
-with  a  lien,  nor  can  he  charge  his  own  land 
with  a  lien  for  work  done  on  the  adjoining  lots. 

2.  In  a  suit  to  enforce  a  mechanic's  lien, 
sM  persons  against  whom  priority  of  lien  is 
claimed  must  be  made  parties. 

Appeal  from  district  court,  Pueblo  county. 

Action  by  J.  Will  Johnson  against  J.  H. 
Bennett  and  others  to  quiet  title.  From  the 
Judgment,  plaintiff  appeals.    Reversed. 

Previous  to  July  15,  1891,  Nettle  Earhart 
-was  the  owner  of  three  lots  in  block  14  of 
<:;raig'8  addition  to  the  city  of  Pueblo.  As 
-orlgimtUy  surveyed  and  platted,  the  three 
lots  fronted  on  Fourteenth  street.  She  had 
them  resurveyed  and  divided  into  four  lots, 
the  fronts  being  on  Conley  street  The 
nortii  lot  lying  on  Fourteenth  street,  and 
fronting  on  Conley  street  she  sold  to  Jacob 
.S.  Johnston;  the  next,  adjoining  It  on  the 
south,  to  Courts;  the  next,  to  Joseph  W. 
Johnston;  and  the  fourth,  to  Stewart  Con- 
veyances were  made  to  each  of  the  respec- 
tive parties  on  July  15,  1891.  On  the  next 
day,  July  16th,  and  on  different  dates  up  to 
.and  Including  July  27th,  each  of  the  purchas- 
ers executed  to  one  Ferris,  trustee,  a  deed  of 
trust  of  the  parcel  by  him  purchased,  to  se- 
•cure  the  payment  of  $2,000.  By  the  agree- 
ment with  the  parties  loaning  the  money, 
torn  bouses,  alike  In  size  and  construction. 


were  to  be  Immediately  built,  one  upon  each 
parcel.  The  work  of  building  was  imme- 
diately commenced.  On  Jnly  16th  Bennett 
&  Co.,  appellees,  contracted  with  Joseph  W. 
.Tobnston,  alone,  to  do  the  plumbing  upon  the 
four  houses,  under  which  appellees  furnished 
labor  and  material  to  the  amount  of  $S14; 
the- work  having  been  comihenced  on  July 
10th  by  excavating  and  putting  in  a  supply 
pipe  diagonally  across  Fourteenth  and  Con- 
ley streets,  at  their  intersection,  and  con- 
tinued on  its  course  until  it  intersected  the 
east  line  of  the  Courts'  lot,  near  the  center 
on  the  street;  then  running  west  some  50 
feet  to  nearly  the  middle  of  the  lot,  where  a 
yard  hydrant  was  put  in  on  the  Courts'  lot 
This  was  completed  on  the  17tb  of  July. 
About  six  weeiiis  then  elapsed  before  further 
work  was  don&  On  September  17th  Joseph 
W.  Johnston  became  the  owner  of  the  Jacob 
Sk  Johnston  lot;  on  September  19th,  of  the 
Stewart  lot;  and  on  February  5th,  of  the 
Courts  lot  There  is  no  allegation  of  the 
date  the  contract  was  completed,  nor  any 
evidence  of  the  fact;  but  on  the  18th  day  of 
December,  1891,  appellees  filed  a  lien  upon 
the  property  for  the  sum  of  $814.  So  we  In- 
fer that  the  contract  was  completed  before 
that  time.  A  decree  of  foreclosure  was  ob- 
tained In  the  lien  suit,  and  on  March  25, 
1892,  the  property  be  sold  under  such  decree, 
and  bought  by  appellees  for  the  sum  of 
$864.21.  On  May  14,  1892,  Edward  Ferris, 
trustee,  sold  each  and  all  of  the  parcels  or 
lots  under  the  respective  trust  deeds,  and 
the  property  was  purchased  by  appellant. 
At  the  time  of  the  institution  of  this  suit  he 
had  sold  and  conveyed  the  north  .parcel,  and 
claimed  the  title  to  the  other  three.  This 
suit  was  brought  by  appellant  to  quiet  the 
title  to  the  property,  alleging  that  the  title 
of  appellees  was  invalid;  (1)  that  the  houses 
were  separate  and  distinct,  built  by  four 
separate  Individual  owners,  on  four  separate 
and  distinct  parcels  of  land;  that  the  con- 
tract was  made  by  one  individual  owner, 
and  the  proceeding  to  enforce  the  liens 
against  the  four  different  properties  was 
only  instituted  and  prosecuted  against  the 
contracting  owner,  and  decree  taken  against 
all  the  properties  Jointly;  (2)  "that  the  trust 
deeds  under  which  appellant  acquired  title 
were  prior  In  point  of  time,  and  superior  to 
the  mechanic's  lien;"  (3)  that  the  lien  was 
barred  by  failure  of  appellees  to  bring  suit 
within  the  six  months  presci-ibed  by  law. 
Defendants  answered,  admitting  the  facts  as 
above  stated,  but  alleged  that  all  the  prop- 
erty was  bought  and  paid  for  by  Joseph  W. 
Johnston;  that  he  was  the  equitable  owner, 
and  that  the  conveyances  were  made  to  the 
others  (naming  them)  at  the  request  of 
Joseph  W.  Johnston,  and  that  they  had  no  in- ' 
terest,  except  the  naked  legal  title;  that  the 
lots  were  In  fact  bought  and  paid  for  by 
Johnston.  A  trial  was  had  to  the  court 
The  part  of  the  finding  necessary  to  be  re- 
viewed, and  the  judgment  of  the  court,  was 
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as  follows:  "That  said  new  lots  were  sold 
to  and  paid  for  by  the  fotir  respective  par- 
ties to  whom  they  were  conveyed  by  said 
Earbart  out  of  the  proceeds  of  their  respec- 
tive loans;  th^t  the  contract  for  plumbing 
was  entered  into  by  Bennett  &  Co.  and 
Joseph  W.  Johnston,  acting  for  himself  and 
the  other  respective  owners,  and  that'  the 
first  work  was  done  under  said  contract  on 
July  16,  1891;  that  a  lien  was  subsequently 
filed  for  said  plumbing  on  lots  1,  2.  and 
3,  block  14,  Craig's  addition.  In  which  Jo- 
seph W.  Johnston  is  named  as  the  sole 
owner;  that  suit  was  subsequently  brought 
for  the  foreclosure  of  said  Hen,  in  which 
Joseph  W.  Johnston  is  made  sole  defendant; 
that  a  decree  was  entered  by  default  In  fa- 
vor of  Bennett  &  Co.  for  $837.50  and  costs, 
and  said  prot)erty  afterwards  sold  by  the 
sheriff  for  $864.21,  and  was  bid  in  by  J.  H. 
Bennett  Wherefore,  it  is  adjudged  by  €he 
court  that  J.  Will  Johnson  Is  the  owner  of 
the  south  half  of  the  north  half  and  the 
south  half  ot  the  south  half  of  said  lots  1, 
2,  and  3;  that  lien  of  Bennett  &  Co.  as  to 
the  north  half  of  the  south  half  of  said  lots 
(the  new  lot  conveyed  by  Earhart  to  Joseph 
W.  Johnston)  Is  prior  and  superior  to  the 
title  of  plaintiff,  and  that  plaintiff  Is  entitled 
to  the  right  of  redemption  from  said  lien, 
and  sale  thereunder,  and  that  he  pay  Into 
court,  for  the  use  of  J.  H.  Bennett,  the  sum 
of  $837.30,  with  Interest  and  costs,  within 
90  days,  and.  In  default  thereof,  title  be 
quieted  in  Bennett;  that  costs  be  paid,  one- 
fourth  by  plaintiff,  and  three-fourths  by  de- 
fendants." 

E.  B.  Hnbbell,  for  appellant.  L.  A.  Crane, 
for  appellees. 

REED,  P.  J.  The  court  was  correct  in 
finding  that  the  lots  were  sold  to,  and  paid 
for  by,  the  four  respective  owners.  It  Is  es- 
tablli^hed  by  evidence  that  the  four  parties 
contracted  with  appellant  and  Ferris,  trustee, 
at  the  time  of  making  the  loans,  that  they  would 
each  erect  a  house;  that  the  loans  by  each 
of  $2,000  were  made  individually,  and  sepa- 
rate notes  and  deeds  of  trust  given;  tliat,  out 
of  the  money  so  borrowed,  each  paid  $850  for 
his  parcel  of  land.  The  finding  that  the  con- 
tract for  the  plumbing  was  made  by  Joseph 
W.  Johnston,  alone,  with  appellees,  was  also 
correct;  but  the  further  finding  that  Johnston 
acted  "for  himself  and  the  other  respective 
owners"  Is  not  sustained  by  any  evidence 
whatever,  and  can  only  be  Inferred  from  the 
apparent  acquiescence  of  the  other  parties  In 
)>eruiittlng  the  work  to  be  done.  In  order  to 
make  a  coirtract  upon  which  a  lien  upon  the 
realty  can  be  maintained,  it  la  necessary  that 
there  should  be  a  contract,  and  that  the  con- 
tract be  made  with  the  "owner  of  any  land, 
ills  agent  or  trustee."  Mills'  Ann.  St.  §  28C7. 
At  the  time  of  making  the  contract,  Joseph 
W.  Johnston  was  only  the  owner  of  one  of  the 
four  different  parcels.    In  order  to  sustain 


the  lien,  it  must  have  been  shown  that  he  was 
the  agent  of  the  other  three.  There  was  -•• 
such  evidence,  nor  any  attempt  to  prove  ageu- 
cy,— hence  Johnston  could  not  contract  on  be- 
half of  the  other  three  In  such  manner  as  to 
create  a  lien  against  their  property.  This 
was  recognized  by  the  court,  and,  to  avoid 
the  effect,  the  parcel  of  land  owned  by  John- 
ston alone  was  charged  with  the  cost  of  the 
entire  plumbing;  of  the  four  different  houses. 
This  finding  was  erroneous.  By  the  statute 
(Mills'  Ann.  St.  §  2867)  the  Hen  Is  restricted 
to  the  land  of  the  contracting  owner,  or  his 
Interest  in  It,  at  the  time  of  making  the  con- 
tract, and  Is  further  restricted  to  the  work 
done  "upon  such  land."  The  different  parcels 
of  land  were  held  In  severalty  by  the  respec- 
tive owners  at  the  time  of  making  the  con- 
tract, and  although,  by  acquiescence,  and  re- 
ceiving the  benefit  of  the  work,  the  other  own- 
ers might  have  adopted  the  lagency  to  such 
an  extent  as  to  render  themselves  liable  to 
Johnston  for  their  respective  shares,  and  the 
Johnston  contract  may  have  been  such  as  to 
charge  him  In  a  suit  against  him  by  appellees 
for  the  work  done  upon  the  other  properties, 
the  remedy  by  Hen  being  purely  statutory, 
and  to  be  strictly  construed,  Johnston  was 
powerless  to  charge  lands  of  which  he  was 
not  the  owner,  and  In  which  he  had  no  legal 
Interest,  with  a  lien.  He  was  also  equally 
powerless  to  charge  his  lndlvi,dual  property 
with  a  lien  for  construction,  improvement, 
and  betterment  of  land  belonging  to  others. 
The  lien  Is  created  by  statute,  and  cannot  be 
restricted  or  extended  by  the  acts  of  contract- 
ing parties.  See  Mellor  v.  Valentine,  3  Colo. 
258;  Tabor  v.  Armstrong,  9  Colo.  287,  12  Pac. 
157;  Folsom  v.  Cragen,  11  Colo.  208, 17  Pac. 
515;  Burkhart  v.  Reislg,  24  lU.  531;  HiU  v. 
Bishop,  25  111.  350;  Paulsen  v.  Manske,  12G 
111.  75,  18  N.  E.  275;  PhU.  Mech.  Liens,  c  2. 
and  cases  cited  in  notes.  The  equitable  own- 
ership of  the  property  in  Johnston  at  the  time 
of  the  making  of  the  contract  was  not  estab- 
lished by  the  evidence.  Consequently,  we 
are  not  required  to  decide  what  the  effect 
would  have  been  if  it  had  l>eea  established. 
The  fact  that  Johnston  afterwards  became 
the  owner  of  all  the  different  parcels  is  unim- 
portant, as  the  statute  fixes  the  status  as  of 
the  date  of  the  contract 

Counsel  for  appellees  contends  In  argument 
(1)  that  tlie  equitable  owner  of  land  may  make 
a  contract  upon  which  a  lien  may  be  predi- 
cated; (2)  that  where  one  makes  the  contract 
for  himself  and  others  for  the  construction  of 
buildings,  where  authorized  by  the  others,  the 
property  of  such  others  Is  chargeable  with  the 
Hen,  and  that  If  such  owners,  without  objec- 
tion, permit  the  Improvement,  "a  mechanic's 
lien  is  created  upon  the  buildings  and  land 
upon  which  they  are  situated."  And  several 
authorities  are  cited  supposed  to  sustain  the 
contention.  If  such  position  Is  correct  It  is 
fatal  to  the  judgment  in  this  case,  as  It  would 
establish  several  and  distinct  liens  tipon  the 
different  parcels,  while  In  the  Judgment  (he 
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entire  bills  for  construction  on  the  different 
parcels  were  cbarged  upon  the  individual 
property  of  the  contracting  party.  The  pro- 
ceedings to  enforce  the  liens,  as  shown, 
should  have  been  distinct  and  separate  suits 
against  each  of  the  four  owners,  and  each 
suit  should  have  made  ai^Uant  and  the  trus- 
tee, Ferris,  parties.  They,  claiming  title  by 
virtue  of  deeds  of  trust,  were  indispensable. 
The  statute  expressly  provides:  "No  lien 
claimed  by  virtue  of  this  act  shall  hold  the 
property  longer  than  six  months  after  filing 
the  statement  firstly  described  In  section  ten, 
unless  an  action  be  commenced  within  vthat 
time  to  enforce  the  same."  Mills'  Ann.  St.  § 
2887.  That  the  suit  must  embrace  all  persons 
against  whom  priority  of  Hen  Is  claimed,  see 
Dunphy  v.  Riddle,  86  111.  22;  Growl  v.  Nagle, 
Id.  437;  McGraw  v.  Bayard,  96  111.  146.  To 
establish  a  lien  as  superior  to  an  Incumbrance, 
the  cestui  que  trust  and  the  trustee  must  be 
made  parties  within  six  montbs.  Lamb  t. 
Campbell,  19  ni.'App.  272;  Clark  v.  Manning, 
95  111.  580.  Under  the  statutes  and  the  de- 
cisions, the  questions  for  determination  in  this 
suit  should  have  been  determined  in  the  suit 
to  enforce  the  lien,  the  right  of  which  was 
dependent  upon  the  respective  rights  of  par- 
ties and  the  question  of  priority.  It  follows 
that  the  finding  and  Judgment  In  this  case 
must  tie  reversed.    Reversed. 


<G  Colo.  App.  438) 

CHAPMAN   et  aL   v.   SARGENT. 
(Court  of  Appeals  of  Colorado.    June  10,  1895.) 
Cdattrl  Mobtoaoe— Validity— Delivert  —  Rs- 

TKNTION  OP  FoSSEggtON — ISSTRCCTIOSS— 
RiOBTS  OF  CkBDITOKS. 

1.  On  an  issue  as  to  the  title  to  certain 
goods  claimed  by  plaintiffs  under  a  chattel  mort- 
gage, and  by  defendant  through  a  sale  from  the 
mor^agor  before  the  execution  of  the  mort- 
gage, an  instruction  that  the  mortgage  was 
governed  by  the  statute  of  frauds  was  error,  as 
there  was  no  sale  of  the  goods  to  the  mortgagee 
requiring  him  to  take  immediate  possession. 

2.  Plaintiff  claimed  title  to  certaiu  goods 
under  a  chattel  mortgage,  which  defendant 
claimed  through  a  sale  from  the  mortgagor  be- 
fore the  execution  of  the  mortgage.  Beld,  that 
an  instruction  that,  "if  the  mortgage  was  under- 
stood by  the  parties  to  have  been  sufficiently 
delivered  to  have  become  irrevocable,  then  the 
failure  to  deliver  the  goods  at  the  time  would 
of  necessity  render  the  transaction  fraudulent 
and  void,"  was  error,  as  it  was  on  a  matter  not 
involved,  and  it  left  to  the  jury  to  decide  wheth- 
er there  was  a  sufficient  delivery  of  the  instru- 
ment. 

3.  The  validity  of  a  chattel  mortgage  is 
not  affected  by  erasures  made  before  delivery. 

4.  A  mortgage  on  a  stock  of  goods  reserv- 
ing the  power  of  disposition  to  the  mortgagor  is 
invalid. 

5.  If  a  chattel  mortgage  is  otherwise  legal, 
taking  possession  by  the  mortgagee  will  cure 
any  minor  defects,  and  make  his  rights  superior 
to  the  subsequent  levy  of  creditors. 

6.  The  fact  that  a  debtor  agrees  to  give  a 
creditor  a  chattel  mortgage,  and.  before  the 
instrument  is  delivered,  tarns  over  part  of  the 
goods  to  another  creditor,  does  not  show  the 
mortgage  to  have  been  given  in  fraud  of  credit- 
ots. 

v.40P.no.l2— 54 


Appeal  from  district  court.  La  Plata  county. 

Replevin  by  W.  C.  Chapman  and  another 
against  D.  G.  Sargent.  From  a  Judgment 
for  defendant,  plaintiffs  appeal.     Reversed. 

Russell  &  Rltter  and  C.  E.  &  F.  Herring- 
ton,  for  appellants.  Miller  &  Reese,  for  ap- 
pellee. 

BISSELL,  J.  The  StrateivThorp  Drug 
Company  carried  on  a  wholesale  drug  and 
supply  business,  and  bad  several  stores  in 
different  localities.  One  was  located  at  Du- 
rango,  and  this  suit  is  about  a  portion  of  the 
stock  contained  in  that  store.  The  court  is 
considerably  embarrassed  in  making  a  state- 
ment of  facts,  because  it  may  appear  to  be  a 
departure  from  the  usual  rule  to  accept  the 
verdict  of  a  Jury  as  conclusive  on  all  disputed 
questions.  No  such  purpose  is  enteiiiiined, 
nor,  so  far  as  we  can  see,  shall  we  depart 
from  it  The  trouble  proceeds  from  the  cir- 
cumstance that  the  Jury  were  Instructed  on 
several  byjiotheses,  and  the  general  verdict 
which  was  rendered  did  not  of  necessity 
Bpeciflcally  settle  some  questions  either  one 
way  or  the  other.  The  only  matters  about 
which  there  could  be  any  sort  of  question  re- 
late to  the  time  of  the  delivery  of  the  mort- 
gage and  to  the  circumstances  of  the  trans- 
action which  the  defendants  claim  to  htive 
l>een  fraudulent.  It  is  wholly  unnecessary  to 
state  the  contents  of  the  record  bearing  on 
the  question  of  the  fraudulent  character  of 
the  mortgage  under  which  the  plaintiffs 
claim.  There  is  not  a  particle  of  testimony 
which  would  Justify  the  Jury  in  finding  any 
fraud  in  the  acts  of  the  parties,  and  there  is 
nothing  from  which  the  inference  can  be 
legitimately  or  legally  drawn.  There  is  no 
intention  to  conclude  the  question  on  the  sub- 
sequent trial.  If  the  parties  conceive  they  are 
able  to  produce  testimony  tending  to  support 
this  issue.  It  appears  the  drug  company 
was  largely  indebted  to  the  Colorado  State 
Bank  of  Durango.  The  indebtedness  was 
evidenced  by  several  promissory  notes.  The 
drug  company  was  the  maker  of  some,  and 
the  guarantor  of  others.  When  the  bank  be- 
came doubtful  of  the  solvency  of  the  com- 
pany, and  insisted  on  a  settlement,  the  notes 
were  transferred  to  the  appellants  Chapman 
and  Kirkpatrick,  to  make  a.settiement  with 
the  company  on  certain  agreed  lines.  The 
appellants  bad  no  Interest  whatever  in  the 
notes,  otherwise  than  as  representatives  of 
the  iMink,  in  which  they  were  stockholders, 
and  they  held  the  naked  l^al  title  for  the 
purpose  of  obtaining  security  and  enforcing 
the  payment  of  the  loans.  How  long  the  ne- 
gotiations had  been  carried  on  Is  uncertain. 
In  a  measure,  they  culminated  on  Saturday, 
the  8th  of  July,  1893,  when  It  was  stipulated 
that  the  drug  company  should  give  chattel 
mortgages  on  the  stocks  of  goods  In  the  three 
stores  at  Durango,  Rico,  and  Sllverton.  In 
execution  of  the  agreement,  the  chattel  mort- 
gages were  prepared  and  signed  on  Saturday 
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<>rcniuj;,  sometime  between  7  and  half  past  10 
o'clock.  While  the  iiartlea  bad  substantially 
agreed  on  the  terms  of  the  instruments,  they 
were  to  be  submitted  to  a  lawyer,  whose  ap- 
proval or  acceptance  seems  to  bare  been  nec- 
essary to  the  conclusion  of  the  arrangement. 
The  mortgages  were  signed  In  the  bank,  tak- 
en out  by  the  mortgagors  and  delivered  to  a 
notary,  who  took  the  acknowledgment,  and 
carried  them  to  his  ofiSce  to  affix  his  seal. 
On  the  following  day  the  mortgages  were 
turned  over  to  the  attorney,  Mr.  Carpenter, 
who  passed  on  their  legal  sufficiency,  and  ap- 
proved them  in  form  and  terms.  The  record 
is  not  speci&c  as  to  the  exact  time  of  the  de- 
livery of  all  the  mortgages.  We  are  not  con- 
cerned, however,  with  any  but  the  one  which 
was  on  the  stock  in  the  Durango  store.  Con- 
cerning the  delivery  of  this  security  there  is 
neither  doubt  nor  question.  It  was  delivered 
to  Klrkpatrlck  on  Monday,  within  a  very 
few  minutes  of  the  time  It  was  filed  for  rec- 
ord, which  was  1  o'clock  and  15  minutes  of 
the  day.  Of  this  matter  there  is  no  question, 
and  about  it  there  can  be  no  dispute.  No- 
body testified  it  was  delivered  before  that 
time.  Nobody  gave  evidence  about  its  deliv- 
ery, except  Kirkpatrick,  who  testified  he  got 
it  within  a  few  minutes  of  the  time  it  was 
filed  for  record.  The  mortgagees  took  pos- 
session of  the  store  and  the  stock  when  this 
mortgage  was  first  given  to  them.  The 
whole  difficulty  proceeds  from  the  circum- 
stance that  the  mortgages  were  aU  signed  on 
Saturday  evening,  and  turned  over  to  the 
notary  at  that  time,  to  take  the  acknowledg- 
ments, evidently  by  one  of  the  persons  in- 
terested in  the  drug  company.  It  is  argued 
on  inference  that  the  mortgages  themselves 
were  delivered  on  that  evening,  and  conse- 
quently the  mortgagees  were  without  right, 
because  they  failed  to  take  possession  of  the 
stock  until  the  ensuing  Monday  at  noon. 
This  will  be  discussed  later  on.  At  the  time 
the  parties  were  negotiating  for  the  settle- 
ment, a  representative  of  McPhee  &  McGlnity 
was  in  Durango,  to  collect  a  part  of  the  debt 
which  the  company  owed  that  firm.  It  was 
then  agreed  between  these  parties  that  the 
drug  company  should  turn  over  to  the  agent 
about  $1,000  worth  of  goods,  to  be  applied  on 
the  debt,  and  the  balance  of  the  claim,  which 
was  between  thirteen  and  fourteen  hundred 
dollars,  should  be  carried  a  while  longer.  In 
pursuance  of  this  arrangement,  on  Sunday 
and  Monday  mornings  the  goods  were  picked 
out  and  laid  aside,  and  turned  over  to  Mc- 
Phee &  McGlnlty's  agent.  When  he  went 
back  after  dinner,  he  discovered  the  store 
was  in  possession  of  the  mortgagees,  and  sub- 
sequently, about  the  20th  of  July,  the  firm 
commenced  suit,  and  took  the  goods,  which 
the  appellants  replevied  in  the  present  action. 
The  chief  difficulty  found  in  the  case 
springs  from  the  circumstance  that  the  court 
Instructed  the  Jury  respecting  divers  mat- 
ters which  were  not  involved  in  the  litiga- 
tion.  The  oonrt  gave  some  25  or  80  Instmo- 


tions,  and  some  of  them  must  liave  misled 
the  jury.  Quite  a  number  were  inapplicable 
to  the  facts  as  proven,  and  there  was  noth- 
ing in  the  evidence  which  Justified  any  state- 
ment of  the  law  embraced  in  them.  The 
volume  and  number  precludes  a  specific  re- 
view of  what  the  court  gave  and  what  It  re- 
fused, and  we  content  ourselves  with  a  gen- 
eral statement  of  the  difficulties.  The  Jury 
were  told  that  the  case  was  controlled  by 
the  statute  of  frauds  and  perjuries,  and  the 
general  legislation  on  that  subject.  In  fact, 
this  had  nothing  whatever  to  do  with  It 
Th|pre  was  no  question  of  sale  and  delivery 
of  possession,  which  are  the  important  con- 
siderations under  that  act  The  plaintiffs 
alleged,  and  the  defendant  admitted,  pos- 
session of  the  goods  under  a  chattel  mort- 
gage executed  by  the  drug  company  prior 
to  the  tlmfe  they  took  them.  This  allegauon 
was  sustained  by  the  proof,  as  well  as  estab- 
lished by  the  admission.  The  drug  company 
did  not  undertake  to  sell  their  goods  or 
their  stock  to  Chapman  &  Kirkpatrick  In 
satisfaction  of  the  notes,  but  did  execute  a 
statutory  security  for  the  purpose  of  pro- 
tecting the  debt  The  Instrument  provided, 
as  might  lawfully  be  done  under  our  stat- 
ute, that  the  mortgagor  should  keep  pos- 
session, according  to  the  usual  form  of  such 
instruments  in  this  state.  Most  of  these 
mortgages  which  reserve  to  the  mortgagor 
the  right  to  keep  possession  also  permit  him 
to  use  and  enjoy  the  mortgaged  property  un- 
til default,  or  until  the  mortgagee  exercises 
his  right  to  take  possession  of  the  chattels. 
The  instrument  which  the  drug  company 
executed  was  changed  in  this  respect,  and 
the  words  "use  and  enjoy"  were  erased. 
The  mortgagor  therefore  had  the  naked  right 
of  possession  until  such  a  time  as  the  mort- 
gagees might,  under  the  provisions  of  the 
instrument,  take  the  chattels  Into  their  cus- 
tody. This  indicates  the  difficulty.  The  ap- 
pellants had  a  perfectly  valid  statutory  se- 
curity, under  which  they  had  a  right  to  as- 
sume possession  on  a  breach,  and  at  the 
time  they  did;  and  there  was  no  question 
respecting  the  Immediate  delivery  of  the 
property,  which  is  an  important  considera- 
tion in  the  case  of  a  sale  of  chattels  and  a 
conflict  between  the  vendee  and  the  creditor. 
Tlie  Jury  were  quite  elaborately  instructed 
respecting  the  force  and  effect  and  the  inter- 
pretation of  the  word  "Immediate"  in  the 
statute  of  frauds,  and  as  to  the  purpose  of 
the  parties  in  the  delivery  of  the  Instrument 
The  Jury  were  told,  "If  they  believed  from 
the  evidence  It  was  understood  by  the  par- 
ties or  their  agents  to  Iiave  been  sufficiently 
delivered  to  have  become  Irrevocable  on  the 
evening  of  Saturday,"  then  the  failure  to 
deliver  the  goods  at  the  time  would  of  neces- 
sity render  the  transaction  fraudulent  and 
void.  Just  what  the  Jury  may  have  con- 
cluded under  this  instruction  cannot  be  de- 
termined. The  Instruction  was  objection- 
able, not  only  because  it  waa  given  on  a 
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matter  not  inTOlved,  bnt  also  because  the 
jwry  were  left  to  determine  what  the  law 
was  on  the  subject,  and  were  at  liberty  to 
find,  according  to  their  own  notions,  wheth- 
er the  transaction  on  Saturday  evening 
amounted  to  a  sufficient  delivery  of  the  in- 
strument as  between  the  parties.  This  of 
Itself  was  error;  and,  had  any  instruction 
whatever  on  the  subject  been  warranted, 
the  court  was  bound  to  tell  the  jury  what 
facts,  If  found,  would  In  law  constitute  an 
liTevocable  and  binding  delivery  of  the  In- 
strument. The  analysis  need  not  be  further 
pursued,  because  there  was  nothing  In  the 
case  to  warrant  any  instruction  on  this  sub- 
ject. 

There  was  some  question  made  on  the  trial 
i-espectlng  the  erasure  of  the  words  "use  and 
enjoy."  We  can  see  no  substantial  difficulty 
in  the  premises.  The  plaintiffs  were  pos- 
sibly bound  to  explain  the  erasure,  and  the 
jury  would  be  judges  of  tbe  question  of  fact 
as  to  the  existence  or  nonexistence  of  these 
words  in  the  mortgage  when  It  was  deliver- 
ed to  tbe  mortgagees.  If  the  jury  found,  as 
a  matter  of  fact,  tbe  words  were  erased  be- 
fore the  delivery,  the  instrument  would  then 
stand  as  a  valid  security. 

The  defendants  made  a  vigorous  effort  to 
bring  the  case  within  the  scope  of  the  de- 
cisions in  this  state  which  hold  a  mortgage 
en  the  stock  of  goods  reserving  the  power 
of  disposition  to  the  mortgagor  to  be  in- 
valid. There  is  no  question  concerning  this 
law.  An  invalid  mortgage  of  this  descrip- 
tion cannot  be  made  good,  even  by  the 
seizure  of  the  goods  prior  to  the  levy  of  a 
writ,  at  the  Instance  of  a  creditor.  In  other 
words,  It  is  the  law  of  this  jurisdiction  that 
such  a  mortgage  is  Invalid,  and  cannot  be 
aided  by  the  acquisition  of  possession  prior 
to  the  creditor's  attempt  to  levy  his  process 
on  the  goods.  The  present  case  is  not 
brought  within  the  limits  of  that  doctrine. 
The  jury  were  told  the  mortgage  was  valid 
in  law;  and,  if  that  were  true,  the  time 
when  possession  was  taken  under  the  proof 
was  an  entirely  unimportant  consideration. 
We  quite  agree  velth  the  court.  The  only 
trouble  Is  the  jury  rendered  a  verdict  for 
the  defendants,  and  It  might  possibly  In- 
clude the  negative  of  the  proposition  that 
the  words  "use  and  enjoy"  were  erased  be- 
fore delivery.  We  do  not  feel  at  liberty  to 
so  assume,  because  there  Is  no  evidence  in 
the  record  to  warrant  It.  We  are  met,  then, 
with  this  vei7  simple  condition.  Tbe  drug 
company  executed  a  chattel  mortgage  on 
their  stock  to  secure  the  debts  which  they 
owed  certain  creditors.  The  Instrument  did 
not  violate  any  of  the  statutory  require- 
ments, and  the  mortgagor  might  keep  the 
property  until,  by  reason  of  some  breach, 
or  the  exercise  of  a  right  given  by  the  in- 
strument, the  mortgagees  took  the  chattels. 


If  the  mortgage  was  otherwise  legal,  the 
possession  which  was  taken  on  Monday  noon 
would  cure  any  minor  defects,  and  made 
the  rights  and  equities  of  the  mortgagees 
superior  to  anything  which  was  acquired  by 
the  subsequent  levy  of  McPhee  &  McGlnlty, 
who  were  general  creditors.  Jones,  Chat. 
Mortg.  {  178;  1  Cobbey,  Chat.  Mortg.  S 
498.  There  is  nothing  in  the  present  record 
which  necessitates  the  application  of  this 
well-recognized  doctrine.  The  validity  of 
the  mortgage  was  not  at  all  affected  by  the 
delivery  of  some  of  the  goods  to  McPbee  & 
McGlnlty  in  part  satisfaction  of  their  claim. 
There  are  two  answers  to  the  objection, 
either  one  of  wlilch  entirely  disposes  of  any 
difficulty  in  the  matter.  Since  the  mort- 
gage was  not  delivered  until  Monday  noon, 
the  mortgagor  had  a  perfect  right  in  the 
meantime  to  dispose  of  any  property  In  the 
store,  either  in  payment  of  debts  or  by  way 
of  securing  any  outstanding  obligations. 
The  present  suit  does  not  raise  any  such 
question.  Chapman  and  Kirkpatrlck  are 
not  attempting  to  recover  from  McPhee  & 
McGlnlty  the  goods  which  were  delivered 
to  them  by  the  drug  company  in  part  satis- 
faction of  their  debt,  neither  are  they  con- 
tending the  mortgage  to  have  been  an  exe- 
cuted security  at  the  time  the  goods  were 
turned  over.  The  defendants  tendered  an 
issue  based  on  the  alleged  fraudulent  char- 
acter of  the  transaction,  and  alleged  an  at- 
tempt on  the  part  of  the  drug  company, 
participated  in  by  Chapman  and  Kirkpat- 
rlck, to  hinder,  delay,  and  defraud  their  cred- 
itors. The  court  recognized  the  issue,  con- 
ceded there  was  evidence  tending  to  sup- 
port it,  and  quite  elaborately  Instructed  the 
jury  respecting  this  matter.  The  instruc- 
tions were  not  warranted  by  the  evidence. 
No  testimony  was  offered  which  even  re- 
motely tended  to  show  any  fraudulent  pur- 
pose on  the  part  either  of  the  drug  company 
or  the  mortgagees,  Chapman  and  Kirkpat- 
rlck. It  was  a  simple  transaction  of  a 
mortgage  to  secure  an  existing  debt.  The 
proof  in  no  manner  tended  to  establish  a 
fraudulent  Intent  on  the  part  of  either,  ex- 
cept In  so  far  as  It  might  possibly  be  In- 
ferred that  such  an  intent  did  exist,  be- 
cause the  parties  agreed  on  the  one  side  to 
give,  and  on  the  other  to  take,  a  mortgage 
to  secure  an  outstanding  Indebtedness.  This 
In  no  wise  brings  the  case  at  all  within  tbe 
purview  of  those  decisions  which  tbe  court 
evidently  followed  In  instructing  tbe  jury. 
Unless  there  should  be  some  very  great 
change  in  the  evidence  on  the  succeeding 
trial,  these  matters  should  be  left  wholly 
out  of  consideration.  The  court  erred  in  its 
Instructions  to  the  jury,  and  because  of  the 
errors  which  it  committed  In  this  direction 
the  case  must  b^  reversed  and  remanded. 
Reversed. 
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(6  Colo.  App.  367) 

GROVE  et  al.  t.  FOUTCH. 

(Court  of  Appeals  of  Colorado.    June  10,  1895.) 

Attaohmest  Pbockbdisg  —  Pbtitios  in  Intbb- 
TBNTioN — Time  for  Appbal— Stipula- 

TIO.N    OP   COL'NSEL. 

1.  Under  Civ.  Code,  §  22,  declaring  that  an 
intervention  takes  place  where  a  third  person 
is  permitted  to  become  a  party  to  an  action  be- 
tween other  parties,  such  permission  is  presum- 
ed where  nothing  to  the  contrary  appears. 

2.  A  petition  of  intervention,  in  an  attach- 
ment action,  which  alleges  that  the  intervener 
4:laimed  all  the  goods  and  chattels  attached  by 
the  sheriff,  sufficiently  describes  the  property. 

3.  Objection  to  an  insufScient  description 
of  the  property  in  a  petition  in  intervention 
should  be  taken  by  demurrer  or  motion. 

4.  The  sufficiency  of  the  evidence  to  sus- 
tain the  judgment  cannot  be  reviewed  where 
no  exception  was  taken  to  the  judgment. 

5.  A  stipulation  of  counsel  purporting  to 
extend  the  time  for  perfecting  an  appeal  will 
not  have  that  effect,  per  se,  as  Mills'  Ann.  St. 
I  1066.  declares  that  no  appeal  shall  be  allowed 
where  the  appeal  is  not  made  within  10  days 
after  judgment,  unless  the  court  extends  the 
time  for  good  cause  shown. 

Error  to  district  court,  Mineral  county. 

Action  In  attachment  commenced  in  the 
county  court  by  Oliver  P.  Grove  and  another 
Against  E.  Li.  Foutch  and  another.  John 
Foutch  intervened,  claiming  to  be  the  owner 
«f  the  goods.  From  a  Judgment  for  inter- 
vener, plaintiffs  appealed  to  the  district  court, 
where  the  appeal  was  dismissed,  and  plain- 
tiffs bring  .error.     Affirmed. 

A.  L.  Moses,  J.  D.  Pilcher,  and  C.  M.  Cor^ 
lett,  for  plaintiffs  in  error.  0.  H.  Pierce,  for 
defendant  in  error. 

REED,  J.  Plaintiffs  in  error,  as  plaintiffs 
below,  brought  suit  by  attachment  in  the 
county  court  of  Mineral  county  against  Els- 
bury  and  E.  L.  Foutch,  partners,  and  the 
goods  in  controversy  were  levied  upon  un- 
der the  writ,  and  possession  taken  by  the 
sheriff,  on  the  17th  day  of  July,  1893.  On 
July  30th  John  Foutch  intervened,  claiming 
to  be  the  owner  of  the  goods.  Plaintiffs 
traversed  the  allegations  of  the  petition,  and 
Justified  under  the  attachment.  Sutisequent- 
ly,  a  trial  was  had  to  the  court  without  a 
Jury,  resulting  in  a  finding  and  Judgment  for 
the  Intervener  for  the  possession  of  the  goods 
and  $48.60  damages  and  costs.  A  motion  for 
a  new  trial  was  made  and  overruled;  an  ap- 
peal prayed  and  granted  to  the  district  court 
on  the  12th  day  of  October,  1803.  On  Octo- 
ber 18th  the  following  stipulation,  executed 
by  the  respective  attorneys,  was  filed:  "It  Is 
hereby  stipulated  and  agreed,  in  the  above- 
entitled  matter,  that  the  plaintiffs  may  have 
unUl  October  25th,  1803,  In  which  to  file  an 
appeal  bond,  and  perfect  their  appeal  to  the 
district  court."  On  the  23d  of  October  the 
appeal  bond  was  approved,  and  filed  In  the 
-county  court.  Before  the  ifcatter  was  reached 
in  the  district  court  the  appeUee  filed  a  mo- 
tion to  dismiss  the  appeal.  The  motion  was 
withdrawn  February  6,  1894.  The  motion 
■does  not  appear  in  the  record.    The  char- 


acter of  It,  and  on  what  based,  is  therefore 
unknown.  On  the  7th  day  of  February  the 
appellee  filed  a  second  motion  to  dismiss  the 
appeal,  as  follows:  "For  cause,  this  Inter- 
vener says  that  the  above-named  plaintiffs, 
the  appellants  herein,  have  failed  and  neg- 
lected, and  did  fail  and  neglect,  for  the  period 
of  thirty  days  after  the  approval  of  the  ap- 
peal bond  In  the  county  court,  to  file,  or 
cause  to  be  filed,  in  this  court  a  transcript  of 
the  proceedings,  together  with  the  necessary 
papers  In  this  said  cause,  attached  thereto, 
and  duly  authenticated;  that  such  failure  on 
the  part  of  said  appellants  is  a  violation  of 
rule  14,  of  this  court"  33  Pac.  vL  On  the 
next  day  (February  9th)  the  motion  was  over- 
ruled, and  on  the  same  day  appellee  filed  his 
third  and  last  motion  to  dismiss  the  appeal, 
the  grounds  being  "that  this  appeal  was  not 
taken  according  to  law,  and  that  this,  the 
appeal  bond  herein,  was  not  filed  by  app^- 
lants,  nor  approved  by  the  county  Judge, 
within  ten  days  after  Judgment  herein  was 
rendered;  that  the  time  in  which  said  appeal 
might  be  perfected,  and  said  bond  might  be 
filed  and  approved,  was  not  extended  by  or- 
der of  said  county  court."  This  motion  was  sus- 
taiued,  and  the  appeal  dismissed  on  the  27th 
day  of  February.  On  the  8th  day  of  March, 
plaintiffs  filed  a  motion  to  reinstate  the  case 
in  the  district  court,  assigning  the  following 
reasons:  "First  The  court  erred  in  dismiss- 
ing said  appeal  when  there  was  a  stipulation 
on  file  between  counsel  for  appellees  and  ap- 
pellants allowing  counsel  for  appellants  to 
file  their  appeal  bond  after  the  expiration  of 
the  ten  days.  Second.  Because,  as  shown 
by  the  afildavit  of  Albert  L.  Moses,  hereto 
attached,  counsel  for  appellees  gamed  an  In- 
equitable and  unjust  advantage  over  counsel 
for  appellants  by  reason  of  the  facts  set  forth 
In  the  attached  affidavit,  and  because  the  or- 
der of  court  dismissing  the  appeal,  if  allowed 
to  stand,  would  be  an  encouragement  to  at- 
torneys to  disregard  their  agreements  and 
stipulations,  will  destroy  the  confidence  of 
the  bar,  and  will,  in  very  many  cases,  work 
great  and  unnecessary  hardships  upon  liti- 
gants, and  cause  large  expenditures  of  money 
which  are  wholly  unnecessary."  Oh  the  23d 
day  of  March  the  motion  was  overruled. 

The'  case  comes  here  by  writ  of  error  to  the 
district  court  There  are  11  errors  assigned, 
of  which  7  are  those  alleged  to  have  been 
committed  in  the  county  court  It  is  a  novel 
proceeding,  for  which  I  can  find  no  prece- 
dent, where  an  appellate  court  Is  required  to 
review  the  adjudications  and  Judgments  of 
two  courts  at  the  same  time,  on  the  same 
writ  of  error;  but  we  will  attempt  to  do  it, 
and,  in  such  attempt  will  take  up  the  last  as- 
signment first  It  is  "that  neither  the  county 
court  nor  the  said  district  court  had  any  Juris- 
diction whatever  to  make  any  order  or  render 
any  Judgment  whatever  in  favor  of  defendant 
in  error,  and  against  the  plaintiff  in  error." 
Counsel  contend  that  neither  court  had  Juris- 
diction, because  it  does  not  appear  that  tha 
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Intervener  obtained  permlaslon  of  the  court 
to  Intervene.  In  section  22  of  the  Civil 
Code  it  is  Bald,  "An  intervention  takea  place 
where  a  third  person  Is  permitted  to  be- 
come a  party  to  an  action  between  other 
parties."  I  can  find  no  statute  designating 
the  manner  in  which  permission  must  be  ob- 
tamed.  In  this  case  no  objection  appears  to 
have  been  made  either  to  the  intervention  or 
the  petition.  Jurisdiction  does  not,  in  such 
cases,  depend  ai>on  the  record  of  the  permis- 
sion. The  permission  is  presumed,  where 
nothing  to  the  contrary  appears,  aqd  the  court 
has  assumed  Jurisdiction.  This  would  cer- 
tainly be  the  case  when  It  occurred  without 
objection,  and  no  exception  was  taken.  It 
Is  not  within  the  purview  or  the  Intention  of 
-section  55,  Civil  Code.  The  Jurisdiction  there 
referred  to  Is  as  to  the  subject-matter  of 
the  controversy.  In  this  case  the  allega- 
tions of  the  petition  appear  to  be  sufficient 
to  confer  Jurisdiction,  and,  In  the  language  of 
the  Code,  "sufficient  to  constitute  a  cause  of 
action." 

It  is  also  contended  that  the  petition  was 
fatally  defective  in  not  specifically  designat- 
ing and  itemizing  the  goods  claimed,  in  the 
body  of  the  petition,  but  doing  It  by  a  sched- 
ule attached  to  the  petition.  It  is  true  that 
the  attached  schednle  is  not  regarded  as  a 
part  of  the  pleading,  but  Is  only  used  as  a 
matter  of  conv.enlence,  and  that  the  sufficien- 
cy of  the  pleading  depends  upon  the  allega- 
tions contained.  In  the  petition  occurs  the 
following:  "That  the  said  merchandise  to 
which  reference  Is  made  in  this  petition  of 
intervention  included  all  the  goods  and  chat- 
tels returned  by  the  sheriff  In  his  pretended 
writ  of  attachment  herein."  A  description  of 
the  property  need  only  be  to  establish  its 
Identity.  This  appears  to  have  been  done 
by  the  paragraph  cited.  If  not  sufficient,  the 
ohjectlon  should  have  been  taken  by  demur- 
rer or  motl(»L 

The  other  supposed  errors  occurring  In  the 
county  court  can  be  very  briefly  disposed  of. 
They  are  general  In  effect,— that  the  court 
erred  in  rendering  Judgment  for  the  inter- 
vener Instead  of  plaintiffs.  (1)  There  was  no 
objection  to  the  Judgment,  nor  exception  tak- 
en. (2)  There  Is  no  bill  of  exceptions  from 
that  court;  consequently,  nothing  that  we 
can  review,  or  upon  which  we  can  base  a 
guess  as  to  who  was  the  owner  of  the  prop- 
erty In  question.  The  presumption  of  law 
is  that  proceedings  are  regular,  and  Judg- 
ments warranted,  and  such  presumption  must 
prevail,  unless  the  contrary  is  shown. 

The  supposed  error  In  the  district  court 
consisted  In  dismissing  the  plaintiffs'  appeal, 
and  disregarding  the  stipulation  of  counseL 
That  the  appeal  was  not  perfected  within 
the  time  allowed  by  statute  Is  conceded.  By 
section  1086,  Mills'  Ann.  St,  it  Is  provided: 
"No  appeal  shall  be  allowed,  In  any  case,  un- 
less the  following  requisites  be  complied 
with;  Flnit— The  appeal  must  be  made  with- 
in ten  days  after  the  Judgment   •   •   *   pro- 


vided, however.  That  the  county  court  may, 
at  any  time  within  the  period  above  limited, 
upon  good  cause  shown,  extend  the  time  for 
an  appeaL"  No  application  for  an  extension 
of  time  was  made  or  cause  shown,  which 
were  prerequisites.  Without  such  applica- 
tion and  action,  the  court  wad  powerless  to 
act.  Its  action  could  only  be  invoked  by 
compliance  with  the  statute,  which  controlled 
the  court  as  absolutely  as  it  did  counsel.  The 
application  and  cause  for  the  extension  must 
have  been  of  record,  and,  if  granted,  an  or- 
der entered  of  record,  extending  the  time. 
No  such  action  having  been  taken,  nor  the 
time  extended,  the  district  court  had  no  dis- 
cretion In  the  matter,  and  could  only  dismiss 
the  appeaL  The  error  appears  to  have  been 
that  of  counsel,  In  falling  to  recognize  the 
court  as  an  Important  factor  In  the  proceed- 
ing. 

The  motion  of  plaintiffs'  counsel,  supported 
by  affidavit,  asking  the  district  court  for  a  re- 
hearing on  the  motion  to  dismiss  the  appeal,  la 
more  in  the  domain  of  ethics  than  law,  but 
contained  a  strong  argument  for  the  enforce- 
ment of  professional  contracts,  which,  no 
doubt,  appealed  strongly  to  the  moral  sense 
of  the  court,  and  he  probably  had  no  desire 
to  encourage  attorneys  to  disregard  their 
agreements  and  stipulations.  But  the  ques- 
tion was  one  of  law,  not  of  morals;  hence 
the  court,  t>elng  as  powerless  to  give  relief 
asked  by  the  motion,  In  the  interests  of  mo- 
rality and  public  policy,  as  to  override  and 
abrogate  the  statute,  was  compelled  to  deny 
it  Coiirts  can  only  take  cognizance  of  pro- 
fessional bad  faitii  when  the  subject  Is 
brouglit  to  the  attention  of  the  court  ia  some 
manuer  authorized  by  law  or  practice.  The 
Judgment  of  the  district  court  dismissing  the 
appeal  will  be  affirmed.    Affirmed. 


((  Colo.  A.  334) 

OMAHA  &  GRANT  SMELTING  &  REFIN- 
ING CO.  V.  RUCKER. 

(Court  of  Appeals  of  Colorado.  June  10,  1805.) 
Evidence  of  Partmeksbip. 

1.  On  an  issue  of  partnership,  a  witness  can- 
not testify  that  he  and  defendant  were  partners, 
but  must  state  the  facts  from  which  the  le^l 
conclusion  is  to  be  drawn. 

2.  Defendant  was  an  attorney  at  law  and 
agreed  to  render  all  tlie  legal  semces  necessary 
to  protect  W.  in  the  enjoyment  of  certain  mines, 
the  lease  of  which  defendant  was  active  in  pro-, 
curing,  and  was  to  receive  therefor  part  of  the 
net  profits.  W.  had  the  exclusive  management 
and  control  of  the  mines.  Bdd,  that  the  agree- 
ment did  not  make  a  partnership  inter  se,  nor,  in 
the  absence  of  the  estoppel,  as  to  ttiird  persons. 

Error  .to  district  court,  Arapahoe  county. 

Action  by  the  Omaha  &  Grant  Smelting  & 
Refining  Company  against  A.  W.  Rucker  to 
recover  back  money  paid  to  defendant  From 
a  Judgment  for  defendant  plaintiff  brings  er- 
ror.    Affirmed. 

Thomas,  Bryant  &  Lee,  for  plaintiff  In  er- 
ror. A.  W.  Rucker,  S.  D.  Walling,  and  H.  B. 
Johnson,  for  defendant  In  error. 
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RBBD,  P.  J.  On  the  former  hearing  of 
this  case,  Judgement  of  the  district  court  was 
reversed.  1  On  reargument  it  is  found  that 
the  court  was  misled,  and  the  former  deci- 
sion not  warranted.  The  former  finding  of 
the  couit  must  be  set  aside,  and  the  Judg- 
ment of  the  district  court  affirmed. 

Plaintiff  brought  suit  against  Stanley  O. 
Wight,  Rucker,  the  defendant,  and  others,  to 
recover  money  paid  by  the  plaintiff  for  ores 
bought,  as  alleged,  from  the  defendant  The 
title  to  such  ores  was  found  to  be  In  other 
parties,  and  plaintiff  was  compelled  to,  and 
did,  pay  for  the  ore  to  the  owner.  See  Re- 
anlng  Co.  V.  Tabor,  13  Colo.  41,  21  Pa&  925. 
This  action  was  brought  to  recover  from  the 
defendant  the  money  paid  by  the  plaintiff  as 
the  result  of  that  adjudication.  The  Judg- 
ment of  the  district  court  was  a  nonsuit. 
The  record  of  the  case  is  very  voluminous, 
and  the  printed  abstract  is  over  100  pages. 
If  the  abstract  had  fairly  presented  the  case, 
we  should  have  no  occasion  to  reverse  the 
former  decision.  In  arriving  at  It,  we  relied 
upon  the  abstract.  On  examining  the  rec- 
ord, we  find  it  misleading  and  partisan.  It 
recites  rulings  and  exceptions  that  cannot  be 
found  in  the  transcript  of  the  record.  In 
many  Instances  the  testimony  given  is  so 
stated  in  the  abstract  as  to  give  it  an  im- 
portance, effect,  and  meaning  not  warranted 
when  read  In  Its  proper  cennectlon  In  the 
bill  of  exceptions.  A  deposition  of  Stanley 
6.  Wight,  taken  by  the  plaintiff,  is  partly 
set  forth  in  the  abstract,  and  the  balance 
suppressed;  while  a  second  supposed  deposi- 
tion of  the  same  witness,  taken  by  the  de- 
fendant subsequently,  not  read  or  In  evi- 
dence, is  set  out  at  length.  Such  second  depo- 
sition was  Important.  This  court,  overlook- 
ing the  fact  stated  in  regard  to  it,'  supposed 
it  to  be  legitimately  in  the  abstract,  and  that 
It  had  been  before  the  court  as  evidence. 
Such  deposition  greatly  Influenced  and  con- 
trolled the  court  In  the  conclusion  to  which 
It  arrived.  We  cannot  let  this  matter  pass 
without  a  reproof,  also,  to  the  counsel  of  the 
defendant.  The  rules  provide  for  a  supple- 
mental abstract  by  the  other  party,  in  case 
the  one  presented  is  not  full  and  satisfactory. 
When  no  action  Is  taken,  or  objection  made, 
the  court  presumes  the  case  presented  by  the 
abstract  is  the  proper  one.  In  this  case  the 
court  was  not  only  misled  by  the  abstract, 
but  also  by  the  negligence,  silence,  and  ac- 
quiescence of  the  defendant. 

The  fundamental  and  pivotal  question  in 
the  case  was  whether  tho  defendant  Rucker 
was  or  was  not  a  partner  of  Wight  and  oth- 
ers, so  as  to  make  him  liable  for  their  acts. 
The  district  court  evidently  found  that  he 
was  not.  This  court,  on  the  case  presented 
by  the  abstract,  found  that  he  wfis.  The 
question  of  partnership  Is  the  only  one  that 
will  be  discussed  In  this  opinion.  In  the  dep- 
osition of  Wight  taken  by  the  plaintiff,  which 

1  OpiDion  witliUrawn. 


was  In  evidence,  ceitain  answers  to  taterroga- 
torles  were  stricken  out,  notably  as  follows: 
"Q.  If,  In  reply  to  the  above  Interrogatory,, 
you  say  the  defendant  Rucker  was  such  at- 
torney, please  state  who  employed  him,  and 
in  what  capacity  he  was  engaged.  A.  The 
interest  of  Rucker  and  myself  in  the  expected 
returns  from  the  working  of  the  lease  was  a 
Joint  one.  We  were  copartners  by  verbal 
agreement  Whatevw  legal  proceedings  he 
advised,  I  acquiesced  In,  and  at  no  time  dur- 
ing the  pendency  of  the  litigation  did  I  make 
an  objection  to  what  he  was  doing  in  that 
direction."  This  portion  of  the  answer  was 
stricken  oat  The  others  stricken  oat  were 
of  the  same  character,  and  were  properly 
stricken  out  (1)  They  were  in  no  way  re- 
sponsive to  the  questions  asked.  (2)  They 
were  voluntary  statements  of  hla  condualon 
that  the  facts  by  him  before  fully  stated  con- 
stituted a  partnership,— his  legal  condusion. 
Witnesses  are  only  competent  to  state  facts. 
The  existence  or  nonexistence  of  a  partner- 
ship is  a  legal  deduction  from  the  facts  and 
premises.  In  Dwinel  v.  Stone,  30  Me,  381, 
the  court  said:  "By  the  application  of  these 
rules,  it  will  not  be  difficult  to  determine 
whether  a  partnership  proper  is  proved  to 
have  existed  by  the  answers  of  'the  defend- 
ant. Whether  one  existed,  or  not  la  an  in- 
ference of  the  law  from  the  facts,  and  his 
frequent  statements  that  they,  were  partners 
<-an  have  no  effect."  The  answer  of  Wight, 
dted  above  as  stricken  out,  is  rather  peculiar. 
He  says  that  they  were  partners,  and  at  the 
same  time  one  partner  was  engaged-  in  the 
practice  of  law,  and  one  in  mining.  In 
which  business  the  partnership  existed,  is  not 
shown.  Eliminating  the  inadmissible  evi- 
dence, and  that  improperly  in  the  abstract, 
and  the  conclusions  of  the  witness  and  code- 
fendant  Wight  what  remains  Is  not  compli- 
cated or  contradictory.  The  facts  establish- 
ed are:  (1)  By  agreement  with  Wight,  Ruck- 
er was  to  render  all  the  legal  services  neces- 
sary to  protect  Wight  in  his  possession  and 
enjoyment  of  the  property  leased.  (2)  As 
consideration  for  such  services,  Backer  was 
to  receive  from  Wight  »/«»,<>'  the  net  pro- 
ceeds of  the  ore  extracted  under  the  lease. 
That  Rucker  complied  with  his  contract,  and 
was  also  active  and  zealous  in  securing  the 
lease  upon  the  Vanderbllt  property  and  thp 
Big  Chief  shaft,  through  which  the  mining 
was  prosecuted.  (3)  Wight  had  the  exclusive 
management  and  control  of  the  mining  and 
disposition  of  the  ore.  He  advanced  the  costs 
for  litigation,  sold  the  ore,  received  the  pro- 
ceeds, paid  all  the  operating  expenses  of  the 
business.  Of  the  balance,  or  net  proceeds, 
he  paid  Rucker  Vs2>  ind  the  other  parties  in- 
terested their  respective  shares.  Do  the 
facts  thus  established  make  Rucker  a  part- 
ner, and  liable  for  the  tort  in  the  mining  and 
selling  of  ore?  Chancellor  Kent  defined  "pan- 
nershlp"  to  be  "a  contract  Of  two  or  more 
competent  persons  to  place  their  money,  ef- 
fects, labor,  and  skill,  or  some  or  all  of  tbem. 
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In  lawful  commerce  or  business,  and  to  divide 
the  profit  and  bear  the  loss  In  certain  propor- 
-tions."  3  Kent,  Comm.  23.  Many  other 
■definitions  have  been  given,  but  all  amount 
to  about  the  same  thing.  Whether  an  agree- 
ment creates  a  partnership  or  not  depends 
upon  the  real  intention  of  the  parties  to  it 
lilndl.  Partn.  §  10;  Mollwo,  March  &  Oo.  t. 
•Court  of  Wards,  L.  K.  4  P.  C.  419;  Pooley  v. 
Driver,  5  Ch.  Dlv..400;  Walker  T.  Hirsch,  2T 
•Ch.  Div.  460;  Hedge's  Appeal,  63  Pa.  St.  273; 
Salter  V.  Ham,  31  N.  Y.  321;  Nlehoff  v.  Dud- 
ley, 40  111.  406.  "A  partnership  inter  se  re- 
:8ult8  from  the  Intention  of  the  parties,  to  be 
gathered  from  the  contract,  if  there  la  one, 
or,  if  not,  from  their  relation  to  and  deal- 
ings with  the  property  and  each  other." 
Golly.  Partn.  S  2;  Cutler  v.  Thomas.  25  Vt 
73;  Phillips  V.  PhiUips,  49  III.  437;  Clark  t. 
Seed,  11  Pick.  446;  Hazard  V.  Hazard,  1 
Story,  371,  Fed.  Gas.  No.  6,279.  In  order  to 
constitute  a  partnership  inter  se,  it  is  univer- 
aally  declared  that  there  must  be  a  com- 
munity of  interest,— a  mutuality,— and  it  must 
.be  for  the  prosecution  of  the  business  in 
which  the  supposed  partner  is  charged.  It 
jmust  be  such  a  relation  as  makes  each  part- 
ner the  agent  of  all  In  the  management  and 
prosecution  of  the  business  and  control  of  the 
Joint  property. 

In  this  case  much  stress  is  laid  upon  the 
fact  that  as  far  as  the  management  of  the 
business  of  mining  was  concerned,  and  the 
sale  and  disposition  of  the  ore,  and  the  gen- 
•  eral  dealings,  they  were  entirely  tmder  Wight, 
and  in  which  Rucker  did  not  participate. 
Too  much  prominence  cannot  be  allowed  to 
this  fact.  It  can  only  be  of  impM'tance  as  a 
fact  from  which-  Inference  could  be  drawn 
establishing  or  rebutting  the  presumption  of 
partnership  when  the  question  arises  between 
the  supposed  partnership  and  third  parties. 
But  as  between  the  supposed  partners  it  is 
unimportant.  As  to  them  it  may  be,  and  fre- 
quently is,  a  question  of  contract,  and  it  la 
competent  for  them  to  so  contract  that  one 
member  of  the  firm  shall  transact  all  the  ac- 
tive business  of  the  firm  with  third  parties. 
Yet  this  would  not  affect  the  relation  of  part- 
nership. Cox  V.  Hickman,  8*H.  L.  Cas.  268; 
Halstead  v.  Shepard.  23  Ala.  658.  It  is  well 
settled  that  a  partnership  quoad  third  par- 
ties may  exist,  and  be  enforced,  contrary  to 
the  intent  and  contract  of  the  parties,  and 
when,  inter  se,  no  partnership  existed.  But 
this  depends  upon  the  law  of  estoppel,  which 
is  BO  well  understood  as  to  render  the  discus- 
sion of  the  facts  creating  it  uooecessary.  AH 
the  evidence  in  the  case  shows  that  the  ques- 
tion was  not  involved.  The  contract  provides 
that  Wight  should  have  sole  and  exclusive 
control  of  the  business  of  mining,  the  dispo- 
sition of  the  ore,  the  payment  of  all  expenses, 
and  the  disbursement  of  the  surplus,  while 
Rucker  was  to  control  and  manage  the  legal 
business.  The  testimony  also  shows  that 
each  kept  within  his  own  limits,  not  interfer- 
.  Ing  nor  being  interfered  with.    There  is  no 


evidence  that  Rucker,  by  acts  or  declarations, 
misled  parties  dealing  with  Wight  in  regard 
to  his  status,  or  that  he  ever  claimed  or  os- 
serted  any  partnership  rights  in  such  busi- 
ness. Without  satisfactory  proof  of  acts 
whereby  parties  were  misled,  and  dealt  to 
theh:  injury,  by  reason  of  assumptions  or  rep- 
.resentations,  there  could  be  no  partnership, 
as  to  third  parties,  except  by  an  actual  part- 
nership inter  se.  Winship  v.  Bank,  5  Pet. 
561;  Armstrong  v.  Hussey,  12  Serg.  &  R. 
315;  Harvey  v.  Chllds,  28  Ohio  St  319;  Kll- 
shaw  V.  Jukes,  3  Best  &  S.  847;  Bullen  v. 
Sharp,  L.  R.  1  G.  P.  86;  CoUy.  Partn.  g  6. 
It  is  elementary,  and  perhaps  unnecessary  to 
say,  that  without  actual  proof  of  partnership, 
either,  as  between  the  parties,  by  agreement, 
or  by  estoppel  as  to  third  parties,  Rucker 
could  not  be  hdd  liable,  as  the  liability  must 
depend  upon  the  partnership  relation,  and  the 
agency  of  Wight  resulting  from  the  relation. 
The  only  ronaining  question  is  whether 
the  contract  between  Wight  and  Rucker,  as 
established,  made  thran  partn»8,  as  between 
themselves?  The  facts  being  undisputed,  it 
is  purely  a  legal  question,  and  by  far  the 
most  important  question  Involved.  It  is  well 
settled  that,  as  incidental  to  a  partnership, 
and  growing  out  ot  it  each  ,party  must  have 
a  specific  lien  on  the  partnership  property  for 
the  debts  of  the  firm,  and  for  his  own  share 
after  the  debts  are  paid,  and  also  for  money 
advanced  for  the  use  of  the  firm,  and,  when 
the  relation  is  such  that  these  conditions  are 
wanting,  no  partnership  exists;  and  the  ex- 
ist^ice  or  nonexistence  of  these  conditions  is 
u  conti-olliug  test  in  determining  the  question 
of  partnership,  \oung  v.  Keighly,  15  Ves. 
557;  Crooker  v.  Crooker,  46  Me,  250;  Wales 
V.  Alden,  22  Pick.  245;  Parker  v.  Parker,  65 
Barb.  205;  Black  v.  Bush,  7  B.  Mon.  210. 
Although,  In  order  to  constitute  a  partnership, 
there  must  be  a  community  of  interest  every 
commimity  of  interest  does  not  create  a  part- 
nership. Domat,  tit  8,  bk.  17.  "There  must 
be  a  joint  ownership  of  the  parlnership  funds, 
or  a  Joint  right  of  control  over  them,  and  also 
an  agreement  to  share  the  profits  and  losses 
arising  therefrom."  Colly.  Partn.  S  2.  note; 
Chase  v.  Barrett  4  Paige,  148;  Felichy  v. 
Hamilton,  1  Wash.  G.  C.  401,  Fed.  Cas.  No. 
4,719;  Berthold  v.  Goldsmith,  24  How.  636; 
Bowman  v.  Bailey,  10  Vt  170;  Wood  v. 
Vallette,  7  Ohio  St  172.  "This  community  of 
profits  Is  the  test  to  determine  whether  the 
contract  be  one  of  partnership.  And,  to  con- 
etitute  It,  a  partner  must  not  only  share  In 
the  profits,  but  he  must  share  In  them  as  a 
principal,  for  it  is  a  well-settled  rule  that  a 
party  who  stipulates  to  receive  a  sum  of 
money  in  proportion  to  a  given  quantum  of 
the  profits,  as  reward  for  his  labor,  is  not 
chargeable  as  a  partner."  Loomis  v.  Mar- 
shall, 12  Conn.  70;  Leggett  v.  Hyde,  58  N. 
y.  272.  "To  constitute  a  community  of  prof- 
Its  In  a  partnership,  a  party  must  have  a  spe- 
cific interest  in  the  profits  themselves,  as 
profits,  in  contradistinction  to  a  stipulated 
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portion  of  the  profits  as  a  compensation  for 
his  services  or  otlier  benefit  conferred." 
Colly.  Partn.  §  3,  note  "A  mere  participation 
In  profits  does  not  make  tbe  parties  partners 
<|uoad.  There  must  also  exist  an  interest  in 
tbe  profits,  as  such;  that  is,  the  perscHi  sought 
to  be  charged  as  a  partner,  by  reason  of  his 
participation  in  the  profits,  must  have  an  in- 
terest that  can  be  enforced  out  of  the  profits 
themselves,  rather  than  by  an  action  at  lavr 
for  a  sum  to  be  measured  by  such  proportion- 
al share  of  the  profits.  His  interest  must  spe- 
cifically attach  to  the  profits,  and  if  he  had  no 
such  Interest  there  is  no  partnership.  In  any 
senae."  Id.  In  support  of  these  propositions, 
authwitles  might  be  multiplied  indefinitely. 
A  few  cases  strictly  analogous  to  the  case 
under  consideration,  and  holding  that  the  ex- 
isting facts  did  not  constitute  a  partnership, 
may  be  cited  to  advantage.  See  Loomls  v. 
Marshall,  supra;  Amber  v.  Bradley,  6  Vt. 
119;  Miller  v.  Bartlet,  15  Serg.  &  R.  137; 
Perrlne  v.  Hankinson,  11  N.  J.  Law,  181; 
Pillsbury  v.  Pillsbury,  20  N.  H.  90;  Coffin  v. 
Jenkins.  3  Story,  108,  Fed.  Cas.  No.  2,948; 
Blue  V.  Leathers,  15  lU.  31;  Holmes  t.  Rail- 
road Co.,  5  Gray,  58;  Lewis  v.  Greider,  51  N. 
y.  231;  Edwards  v.  Tracy,  62  Pa.  St  374; 
Lintner  v.  Mllllken,  47  IlL  179.  See,  also,  1 
Llndl.  Partn.  §  13,  and  note,  where  the  propo- 
sition Is  clearly  stated,  and  a  large  number  of 
authorities  cited.  Tbe  irresistible  conclusion 
is  that  tbe  facts,  as  proved,  did  not  consti- 
tute Rucker  a  partner,  and  tliat  tbe  Judgment 
of  nonsuit  was  proper,  and  must  be  affirmed. 
Affirmed. 

THOMSON,  J.,  concurs.    BISSBLL,  J„  did 
not  sit  In  the  case. 


(6  Colo.  App.  410) 

PERSHING  et  aL  ▼,  WOLFE  et  al. 
(Court  of  Appeals  of  Colorado.     June  10,  18%.) 
Canobllation  op  Trust  Drbd  op  Administra- 
trix—Tender— Forbclosl-re—Attob- 
nbt's  Fee?. 

1.  Under  an  order  of  court  authorizing  her 
to  execute  a  trust  deed  on  land,  an  administra- 
trix executed  a  trust  deed  providing  that  on  de- 
fault the  whole  sum  might  be  declared  due,  and 
a  sale  of  the  property  made.  The  money  ob- 
tained was  used  to  liquidate  a  general  claim  al- 
lowed against  the  estate.  Held,  that  a  bill  by 
one  of  the  heirs  to  have  the  security  and  note  de- 
clared void,  for  want  of  power  in  the  adminis- 
tratrix to  execute  the  same  with  power  of  sale, 
could  not  be  maintained  without  an  offer  to  re- 
turn the  money  obtained. 

2.  Where  an  administratrix,  under  a  decree 
of  court,  authorizing  her  to  execute  a  trust  deed 
on  property,  executes  a  trust  deed  with  power 
of  sale  on  default,  and  the  amount  so  obtained 
is  used  to  satisfy  a  claim  allowed  against  the 
estate,  the  instrument  may  be  foreclosed  as  a 
inorteage. 

3.  An  order  of  court  authorizing  an  admin- 
istratrix to  execute  a  trust  deed  ou  property 
does  not  authorize  a  stipulation  Iherein  for  the 
pa.vment  of  attorney's  fees  in  case  of  foreclo- 
sure. 

Appeal  from  district  court.  Arapahoo  ■  'unty. 
Bill  by  Maude  Melburn  Wolfe  au^  D.  T. 


Sanderson  against  Martha  R.  Pershing  and 
others  to  have  a  note  and  a  trust  deed  secur- 
ing it  executed  to  defendants  by  the  adminis- 
tratrix of  plaintiffs'  intestate  declared  void. 
From  a  Judgment  for  plaintiffs,  defendants 
appeaL    Reversed. 

Bicksler,  McLean  &  Pershing,  W.  Henry 
Smith,  and  David  P.  Howard,  for  appellants. 
Clay  B.  Whltford,  H.  A.  Lindsley,  and  SuUi- 
van  &  May,  for  appellees. 

BISSELL,  J.  This  UUgation  is  an  out- 
growth of  the  admhiistration  on  the  estate  of 
Lafayette  A.  Melbuni.  He  died  in  1880,  leav- 
ing as  bis  heirs  the  widow,  Jane  A.,  and  three 
children,  Clarence,  Beatrice,  and  Maude.  Tbe 
children  are  minors,  and  piesumably  under 
the' guardianship  of  their  mother,  Jane  A.,  ex- 
cept Maude,  who  since  the  death  has  inter- 
married with  Joseph  Wolfe,  and  who  i>ro8e- 
cutes  this  suit  Id  her  own  name,  and  by  her 
husband  as  her  next  friend.  Tbe  widow  was 
appointed  administratrix  of  the  estate,  which 
comprised  a  large  amount  of  real  and  personal 
property,  and,  speaking  generally,  was  valued 
at  upward  of  ?300,000,  of  which  about  $226.- 
000  was  realty.  At  Melbum's  death  he  was 
carrying  on  a  carriage  business  in  the  city  of 
Denver,  and  had  a  large  amount  of  stock  inci- 
dental to  the  businesa  The  personalty  was 
appraised  and  inventoried  at  about  $t>S,000. 
After  the  taking  out  of  letters,  the  creditors 
filed  claims  in  the  county  court  under  the 
statute,  and  about  $80,000  were  duly  allow- 
ed. A  little  more  than  half  of  this  amount 
was  secured  by  incumbrances  on  property. 
One  of  them,  which  had  been  adjudicatea, 
was  presented  by  the  Commercial  National 
Bank,  and  amounted  to  about  $24,000.  This 
debt  was  secured  by  the  pledge  of  varioas 
collaterals,  consisting  of  notes,  mortgages,  and 
stock,  but,  at  the  time  of  the  various  transac- 
tions hereafter  stated,  it  had  not  been  paid. 
Some  of  the  mortgages  matured  at  early 
dates,  and  the  administratrix  had  codsideta- 
ble  difficulty  in  winding  up  the  affairs  with- 
out loss,  meeting  tbe  maturing  claims,  and 
paying  the  vai^ious  accumulations  of  interest. 
No  fuller  or.  more  exact  statement  of  the  con- 
dition of  affairs  is  essential.  Tbe  widow  con- 
tinued as  administratrix  until  October,  1883. 
when  she  resigned,  and  was  succeeded  by  Da- 
vid T.  Sanderson,  who  is  Joined  with  Maude  as 
plaintiff.  Before  Mrs.  Melbum's  resignation, 
and  on  the  11th  of  July,  1801,  she  presented 
to  the  county  court  a  petition  setting  up  with 
much  fullness  and  particularity  the  condition 
of  tbe  estate,  both  with  respect  to  its  assets 
and  its  debts,  and  stated  facts  whereon  she 
based  her  claim  of  the  liecessity  to  borrow 
money  on  the  real  estate  to  take  care  of  the 
pressing  debts.  She  concluded  her  petition 
with  a  prayer  for  leave  to  incumber  the  realty 
for  tbe  purposes  specified.  All  the  proceed- 
ings in  tbe  county  court  are  not  before  us. 
There  is  nothing  in  tbe  record  but  the  com- 
plaint, the  answer  of  the  defendants,  and  their 
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■cross  bill.  On  these  pleadings,  together  with 
a  demurrer  to  the  answer  and  the  cross  com- 
plaint, the  court  entered  judgment  for  the 
plalntiOta.  The  nature  and  effect  of  this  Judg- 
ment win  be  more  fully  stated  further  on. 
On  the  petition  for  leave  to  mortgage  process 
was  Issued  and  served  on  all  persons  in  inter- 
est, returnable  at  the  September  term.  The 
parties  appeared.  A  guardian  ad  litem  was 
appointed  for  the  minors,  who  took  issue  on 
the  petition,  and  prayed  proof  in  the  usual 
fashion.  The  decree  which  was  entered  on 
the  27th  of  October  recites  the  appearance, 
the  taking  of  proof,  and  the  finding  of  the 
court.  Speaking  generally,  the  decree  pro- 
vided that  the  administratrix  could  mortgage 
any  or  all  of  the  real  estate  at  a  specified  term 
and  rate  of  interest,  or  might  lease  it  on  speci- 
fied conditions,  together  with  other  powers, 
which  are  unimportant.  There  was  a  definite 
grant  of  authority  to  the  administratrix  to 
mortgage,  on  the  conditions  antecedently  nam- 
«d,  lots  1  to  10,  inclusive,  in  block  2i,  McCul- 
lough's  addition,  for  the  sum  of  $5,000.  There 
was  a  limitation  In  the  decree  which  restrict- 
ed the  general  right  theretofore  granted,  and 
subjected  the  administratrix  to  the  necessity 
of  reapplying  to  the  court  for  the  exercise  of 
the  power  as  to  any  other  property  than  what 
was  designated.  For  some  reason,  which  is 
undisclosed,  this  decree  seems  not  to  have 
been  entirely  satisfactory;  and  the  court  took 
further  action  on  subsequent  dates,  to  wit, 
in  November,  on  the  5th,  17th,  and  21st. 
Each  of  these  later  decrees  appears  to  have 
been  entered  as  part  and  i>arcel  of  the  origi- 
nal proceedings,  but  in  some  particulars  the 
judgments  varied  from  the  first  decree,  though 
there  was  no  change  made  in  the  specifica- 
tion of  the  property  on  which  the  security 
might  be  given.  These  subsequent  entries, 
in  place  of  directly  conferring  power  to  mort- 
gage, gave  the  administratrix  the  right  to 
execute  either  a  mortgage  or  a  trust  deed  on 
the  property.  In  the  exercise  of  this  power, 
tlte  administratrix  negotiated  a  loan  with 
Martha  R.  Pershing.  On  the  22d  of  Novem- 
ber, 1802,  she  borrowed  $5,500,  and  gave  a 
note  promising  five  years  from  thedatetopay 
the  sum  to  Mrs.  Pershing,  with  interest  at 
8  per  cent.,  payable  quarterly,  according  to 
20  coupons  which  were  attached.  The  note 
provided  that,  in  case  of  a  failure  to  pay  the 
interest  or  any  part  of  the  sum  payable  by  the 
terms  of  the  obligation,  the  party,  at  her  op- 
tion, might  declare  the  whole  sum  due.  To 
secure  this  note,  the  administratrix  executed 
a  trust  deed  in  the  usual  form  common  to  this 
state,  whereby  she  conveyed  the  described 
premises  to  James  H.  Pershing,  as  trustee, 
with  authority  to  sell  in  case  of  default.  This 
deed  likewise  contained  a  provision  giving  the 
option  to  the  beneficiary  to  declare  the  whole 
sum  due  on  a  fiillure  to  pay  the  Interest,  or  on 
breach  of  any  of  the  other  conditions  contain- 
ed in  the  deed.  The  trustee  was  likewise 
given  the  power  to  sell  by  giving  four  weeks' 
public  notice  by  advertisement,  making  the 


sale  at  tbe  door  of  the  courthouse.  There  was 
a  default  In  the  payment  of  some  of  tbe  legiti- 
mate charges  under  the  arrangement,  and 
Mrs.  Pershing  exercised  her  right  to  declare 
the  whole  sum  due,  and,  at  her  request,  the 
trustee  advertised  the  property  for  sale.  Un- 
der the  notice,  the  sale  would  have  occurred 
on  the  18th  of  September,  1893,  less  than  a 
year  from  the  date  of  the  original  transaction. 
Whereupon  Maude,  in  her  own  name,  and  by 
her  husband,  as  her  next  friend,  and  Sander- 
son, as  administrator,  filed  a  bill  in  the  dis- 
trict court  setting  up  these  various  matters, 
alleging  the  invalidity  of  the  proceedings  in 
the  county  court,  and  prayed  a  decree  for  a 
perpetual  injunction  to  restrain  Mrs.  Pershing 
from  the  enforcement  of  hw  note  or  its  se- 
curity, that  they  might  be  declared  void,  and 
for  general  relief.  The  only  persons  made  de- 
fendants in  that  bill  were  Mrs.  Pershing  and 
the  trustee  and  his  successor.  The  defend- 
ants answered,  and  filed  a  cross  bill.  No  at- 
tempt will  be  made  in  this  statement  to  sepa- 
rate and  assign  tbe  matters  of  fact  stated  in 
those  pleadings,  for  they  were  both  demurred 
to,  and  on  the  demurrer  the  court  rendered 
fiiial  judgment  i?he  other  Important  facts 
which  win  be  assumed  for  the  purposes  of 
this  decision,  since  they  are  conceded  by  the 
I  demurrer,  are  substantially  the  good  faith  of 
Mrs.  Pershing  in  the  transaction,  the  situa- 
tion of  the  estate,  and  some  other  orders  of 
the  county  court  and  the  ultimate  disposition 
of  the  money.  The  loans  were  made  on  the 
strength  of  the  decrees  of  the  county  court, 
and  the  deed  was  accepted  after  it  had  been 
approved  by  the  county  judge.  Prior  to  the 
attempt  to  exercise  the  power  of  sale,  the 
owner  of  the  note  presented  it  to  the  county 
court  for  allowance  as  a  claim  against  the 
estate,  and  it  was  duly  allowed.  The  exist- 
ence of  tbe  claim  filed  by  the  Commercial 
National  Bank  is  conceded,  and  the  money 
which  was  borrowed  of  Mrs.  Pershing  was 
applied  to  the  liquidation  pro  tanto  of  this  ad- 
judicated claim,  and  to  that  extent  reduced 
the  debts  which  had  been  filed  and  allowed. 
Nothing  further  of  radical  consequence,  or 
which  would  form  a  basis  for  the  judgment 
which  the  court  entered,  is  dedudble  from  the 
pleadings.  Thereon  the  court  entered  a  judg- 
ment perpetually  restraining  the  defendants 
from  enfprclng  their  security  according  to  the 
prayer  of  the  complaint  It  is  a  little  diffi- 
cult to  exactly  apprehend  the  scope  of  the 
judgment  The  plaintiffs  prayed  that  the 
trust  deed  and  note  be  adjudged  void,  and 
the  defendants  be  restrained  from  enforcing 
the  security.  In  his  opinion,  the  Judge  who 
tried  the  case  held  the  note  not  to  be  a  legal 
claim,  and  the  security  to  be  Invalid.  Under 
some  circumstances,  we  might  be  compelled 
to  determine  whether  the  actual  judgment  en- 
tered, since  it  is  as  to  its  terms  only  ascertain- 
able on  the  inspection  of  the  prayer  of  the 
complaint,  went  so  far  as  to  adjudge  the  note 
Invalid,  and  to  restrain  its  collection,  either 
through  the  ordinary  proceedings  of  the  coun- 
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ty  court  or  otherwise.  Our  conclnsions  render 
this  unnecesaary.  We  have  stated  all  the 
facts  essential  to  0T2r  conclusion. 

The  Judgment  cannot  be  upheld.  There  Is 
not  enough  before  us  to  permit  the  adjudica- 
tion of  every  proposition  which  has  been  ar- 
gued by  counsel  or  which  Is  presented  by  the 
record.  It  Is  likewise  Impossible  for  us  to 
decide  all  the  questions  which  are  suggested 
by  the  proceedings  in  the  cpunty  court  There 
Is  nothing  In  the  record  but  the  petition,  and 
the  several  decrees,  und^  some  one  of  which 
the  administratrix,  in  the  execution  of  her 
supposed  authority,  executed  the  note  and 
trust  deed,  and  delivered  them  to  Mrs.  Persh- 
ing, who  advanced  the  money.  The  three  de- 
crees entered  In '  November  may  all  be  in- 
valid, or  they  may  be  entirely  legal.  This  w« 
cannot  decide  without  the  record  of  that  case 
before  us,  whereby  we  can  ascertain  the  ex- 
istence or  the  nonexistence  of  Jurisdiction  and 
power  on  the  part  of  the  county  court  to  fur- 
ther adjudicate  the  matters  presented  by  the 
petition  beyond  the  original  entry  of  the  27th 
of  October,  which  Is  styled  In  the  argument 
the  "first  decree."  While  we  very  readily  ap- 
preciate the  legal  dilHcultles  suggested  by  the 
procedure,  and  are  quite  unable  to  understand 
the  court's  action,  the  record  lacks  what  la 
absolutely  prerequisite  to  even  a  conjecture 
concerning  It  The  proceedtngs  nnder  the 
original  petition  appear  to  have  been  regular. 
The  petition  Itself  seems  to  be  sufficiently 
fall  to  warrant  the  court  to  take  action  under 
It;  and  whUe  the  decree  of  October  27th  Is 
open  to  grave  criticism,  because  of  the  very 
extensive  power  which  It  undertook  to  grant, 
the  specific  right  conferred  Is  not  objectiona- 
ble. It  undertook  to  give  the  administratrix 
power  to  borrow  a  sum  of  money  on  certain 
lots  on  definitely  stated  terms.  With  the  wis- 
dom of  the  decree  or  the  Justness  of  the  pro- 
cedure we  are  not  concerned.  The  substan- 
tial variation  between  the  first  and  subse- 
quent decrees  with  reference  to  the  character 
of  the  security  will  really  be  disposed  of  by 
our  conclusions  respecting  It 

There  Is  undoubtedly  a  very  wide  difference 
between  the  rights  and  obligations  of  the  gran- 
tor, trustee,  and  cestui  que  trust  in  a  trust 
deed  and  those  of  a  mortgagor  and  a  mort- 
gagee under  a  mortgage.  It  is  quite  true  the 
authorities  generally  place  the  two  upon  sub- 
stantially the  same  basis,  and  hold  the  trust 
deed  to  be  simply  a  mortgage,  with  a  power 
of  sale,  and  therefore  the  substantial  legal 
equivalent  of  a  mortgage  containing  a  like 
power.  Jones,  Mortg.  rf  62,  1769;  Manufac- 
turing Co.  V.  McAllister,  6  Colo.  261;  Bartb 
V.  Deuel,  11  Colo.  494,  19  Faa  471.  At  the 
date  of  the  giving  of  the  deed,  the  chief  dif- 
ference In  this  state  came  from  the  right  of 
redeu-iptlon  which  Inured  to  the  defendants 
when  a  mortgage  was  foreclosed  which  con- 
tained no  power  of  sale.  The  original  de> 
cree  contained  no  'definite  provision  respect- 
ing this  matter.  Its  legitimate  construction 
would  be  to  give  the  administratrix  power  to 


mortgage  generallr.  Under  tt,  a  mortgage 
Trith  a  power  of  sale  could  not  be  given.  In 
this  respect  there  Is  a  wide  dlfTer^nce  between 
the  original  and  the  three  subsequent  decrees. 
To  grant  to  the  representative  the  power  to 
execute  a  trust  deed  or  a  mortgage  containing 
a  power  of  sale  would  not  be  a  wise  or  a 
prudent  exercise  ot  authority  on  the  part  of 
the  county  court  and  In  this  particular  the 
later  decrees  are  open  to  criticism.  The  pres- 
ence of  this  condition  in  the  deed  would  not 
necessarily  Invalidate  it  If  the  power  .to  sell 
was  eliminated  from  the  trust  deed,  then,  ot 
necessity,  foreclosure  would  be  the  only  rem- 
edy whereby  the  security  could  be  enforced. 
It  would  then  be  brought  witiiln  the  purview 
of  the  authwity  which  adjudges  the  trust 
deed  to  be  the  legal  equivalent  of  a  mortgage, 
and  would  thereby  secure  to  the  estate  the 
same  legal  right  of  redemption  which  it  would 
have  enjoyed  under  an  exact  and  literal  com- 
pliance with  the  terms  of  the  original  decree. 
Where  an  agent  who  has  been  authorized  to 
execute  a  security  has  exceeded  his  authority 
with  reference  to  Its  terms,  the  instrument 
has  been  adjudged  valid,  and  the  unautborlied 
condition  rejected.  Jones,  Mortg.  |  76;  Jesnp- 
▼.  Bank,  14  Wis.  381. 

Some  Importance  seems  to  be  attached  t& 
the  proceeding  by  the  holder  of  the  note  In 
presenting  her  claim  to  the  county  court  fw 
allowance.  This  ought  not  to  affect  her  right 
to  enforce  the  security  if  otherwise  her  priv- 
ilege remains  unimpah-ed.  The  presentatloa 
of  the  claim  and  its  allowance  simply  deter- 
mined Its  validity  as  a  charge  on  the  funds  of 
the  estate.  We  are  not  at  all  certain  that  this 
procedure  was  essential,  though,  had  the  not* 
and  mortgage  been  given  by  the  decedent  In 
his  lifetime,  it  would  have,  under  the  statnte^ 
been  a  condition  precedent  to  a  suit  for  its  en- 
forcement    Sess.  Laws  1880,  p.  474. 

We  need  not  decide  whether,  under  th» 
present  circumstances,  a  suit  would  lie  with- 
out a  compliance  with  this  statute,  which 
does  not  In  terms  refer  to  such  securities  be- 
cause, by  a  wise  prevision,  the  holder  pr»> 
sented  the  claim  for  allowance.  This  circum- 
stance gives  great  weight  to  the  appellant's 
contention  that  her  claim  Is  a  Just  one.  The 
note  was  and  Is  a  legitimate  charge  against 
the  estate,  which  Mrs.  Pushing  should  bav« 
a  right  to  collect  There  is  thus  left  but  on» 
naked  question,— whether  she  can  enforce  It 
otherwise  than  by  sharing  with  the  creditors 
in  the  ultimate  distribution  of  the  assets,  or 
whether  she  may  resort  to  her  security  to 
collect  her  money.  Intimately  associated 
with  this  question,  and  really  as  a  prelim- 
inary to  it,  arises  another,  which  respects  the 
power  of  the  plaintiffs  to  Institute  the  pr«a- 
rat  suit,  with  no  other  allegations  than  those 
contained  in  their  complaint  It  will  be  ob- 
served the  suit  was  brought  by  one  of  the 
heirs  and  the  administrator  against  the  gran- 
tor, trustee,  and  cestui  que  trust  to  cancel  the 
note  and  the  secnrity.  The  sole  basis  of  the 
bill  was  the  alleged  Invalidity  ot  tbe  secuit* 


Digitized  by 


Google 


Colo.) 


PERSUING  t.  WOLFE. 


859 


ty,  which,  ill  turn,  was  established,  if  at  all, 
by  the  demoiistratlon  of  the  iavalldity  of  the 
decree  of  the  county  court  under  which  they 
were  executed.  The  plaintiffs  did  not  aver 
any  misuse  or  misapplication  of  the  money, 
nor  its  diversion  from  the  legitimate  uses  of 
the  estate  by  the  administrator.  It  was. 
In  effect,  conceded  that  the  administrator  bor- 
rowed the  money,  and  used  it  to  pay  other 
debts.  Under  the  allegations  of  the  answer 
and  the  cross  complaint,  the  plaintiffs  admit- 
ted by  their  demurrer  the  legitimate  applica- 
tion of  the  money  to  the  reduction  of  a  debt 
which  the  estate  owed.  The  money  was  p«ild 
to  the  Commercial  National  Bank,  and  re- 
duced its  allowed  claim  to  that  extent  The 
plaintiffs  did  not  offer  to  return  the  money, 
but  sought  a  judgment  declaring  the  note 
Invalid  and  the  security  unenforceable.  This 
very  inequitable  result  should  not  be.  permit- 
ted except  under  the  pressure  of  legal  princi- 
ples from  which  there  Is  no  escape.  We  find 
no  such  difficulty.  Why  the  administrator 
was  joined  is  not  Clear,  lliere  is  nothing  in 
the  complaint  which  shows  a  cause  of  action 
in  his  favor  with  reference  to  this  security  or 
this  loan.  The  estate  is  evidently  solvent. 
There  is  enough  property  remaining  to  sat- 
isfy the  claims  of  all  creditors;  and,  so  far 
as  the  administrator  is  concerned,  he  was  and 
Is  unharmed  by  the  proceeding.  Furtho:,  he 
holds  his  present  position  as  a  successor  in 
office  to  the  original  administratrix,  Mrs.  Mel- 
bum,  and,  on  all  recognized  principles,  leav- 
ing out  of  consideration  any  question  of  lUe 
misappropriation  of  funds,  tooK  the  estate  as 
he  found  it,  and  was  bound  by  the  proceed- 
ing of  his  predecessor  so  long  as  what  she 
did  neither  diminished  the  personal  estate, 
nor  so  far  reduced  the  realty  as  to  prevent  the 
liquidation  of  all  the  legitimate  debts  which 
it  owed.  Neither  was  he  a  proper  party  to  a 
bill  of  this  description.  Tbis  question,  boic- 
ever,  was  not  raised  by  either  demurrer  or 
answer,  and  his  presence  in  the  suit  is  not 
a  matter  of  substantial  objection.  Whether 
one  of  the  heirs  could  maintain  such  a  suit 
without  making  the  other  heirs  either  plain- 
tiffs or  defendants  might  under  some  circum- 
stances become  a  very  important  question. 
This  difficulty  is  obviated  by  the  cross  com- 
plaint filed  by  the  defendants,  who  have  at- 
tempted to  bring  into  the  suit  all  the  other 
heirs,  that  there  may  be  a  complete  adjudica- 
tion of  the  matter.  This  will  obviate  any 
difficulty  respecting  parties,  and  the  subject 
will  not  again  be  referred  to.  All  incidental 
matters  are  thus  completely  disposed  of,  and 
we  can  return  to  the  discussion  of  the  prin- 
cipal propositions.  The  nature  of  an  estoppel 
does  not  preclude  Its  application  wherever  It 
tends  to  work  out  an  apparent  equity,  and  to 
do  justice  between  the  parties.  The  infancy 
or  the  disability  of  the  -pecttj  against  whom 
the  doctrine  is  invoked  fumiahee  no  obstacle 
to  its  operation.  It  has  been  applied  in  many 
cases  where  at  the  time  of  the  occurrence  the 
I)enBon  who  Is  to  be  bound  by  the  act  was 


then  completely  under  some  recognized  dis- 
ability. It  has  been  applied  In  all  classes  of 
cases,  but  usually  In  those  where  money  has 
been  received  from  the  sale  of  land  or  firom 
some  other  source  by  one  who  was  the  custo- 
dian of  the  person  tmder  disability,  and  who 
applied  the  funds  to  the  use  and  beneflt  of 
the  Infant.  Wherever  this  has  been  done, 
eren  though  the  procedure  was  irregular  and 
void,  the  Infant  has  been  estopped  to  assert 
its  illegality,  unless  the  purchaser  can  either 
be  put  in  statu  quo,  or  the  infant  has  made 
some  offer  of  restitution  which,  If  accepted, 
would  leave  the  other  unharmed.  Com.  v. 
Shuman,  18  Pa.  St  343;  Robertson  v.  Brad- 
ford, 73  Ala.  116;  McClanahan  v.  West,  100 
Mo.  309,  13  S.  W.  674;  Goodman  v.  Winter, 
64  Ala.  410. 

It  was  no  objection,  then,  to  the  applica- 
tion of  the  doctrine  of  estoppel,  that  Mrs. 
Wolfe  was  a  minor  at  the  time  of  the  trans- 
action, and  as  such,  by  her  next  friend,  has 
brought  this  suit  With  this  difficulty  re- 
moved, the  balance  of  the  way  is  entirely 
clear.  Under  our  statutes,  the  heirs  to  real 
property  take  it  In  a  general  sense,  subject 
to  the  lien  of  the  creditors  for  the  payment 
of  the  debts  which  the  decedent  owed  at  the 
time  of  his  death.  These  debts  are  in  no  strict 
sense  liens  on  the  property  or  charges 
against  the  estate.  It  descends  to  the  heirs, 
however,  subject  to  the  right  of  the  creditors 
to  enffHce  their  claims  in  the  proper  forum, 
by  a  sale  of  the  realty  whenever  the  per- 
sonalty Is  insufficient.  In  this  general,  though 
not  technically  accurate,  sense,  then,  the 
heirs  take  the  lands  subject  to  these  claims. 
Wherever  property  has  descended  subject  to 
a  definite  lien,  and  the  representative,  with- 
out right,  has  borrowed  money,  and  satis- 
fled  this  claim,  it  has  almost  universally  been 
adjudged  that  the  heir  could  not  recover  from 
the  purchaser  without  repaying  the  purchase 
price.  An  offer  to  do  this  must  not  only  be 
alleged,  but  must  be  proven  and  kept  good. 
Many  of  the  cases  have  proceeded  on  the 
hypothesis  that,  under  such  circumstances, 
equity  would  not  entertain  a  bill  filed  by 
the  heir  to  recover  the  estate,  unless  the  pur- 
chaser was  subrogated  to  the  rights  of  the 
original  holder  of  the  incumbrance,  and  eould 
thereby  secure  the  return  of  his  money.  The 
doctrine  has  been  gradually  extended,  and 
the  manifest  equity  has  been  so  thoroughly 
recognized  as  to  Include  within  its  scope 
those  cases  where  the  administrator  baa  pro- 
ceeded irregularly,  and  received  money  which 
has  been  applied  to  the  satisfaction  of  legit- 
imate claims  against  the  estate.  Under  such 
circumstances,  the  heir  has  not  been  permit- 
ted to  redeem  except  on  payment  of  the  sum 
borrowed,  even  though  it  has  gone  to  satisfy 
some  other  debt  It  has  been  held  enough  to 
show  that  the  money  has  been  legitimately 
applied  to  the  liquidation  of  just  claims  with 
which  the  estate  was  chargeable.  Valle  v. 
Fleming,  29  Mo.  152;  Schaefer  v.  Causey,  8 
Mo,  App,  142;  Jones  v.  Manly,  58  Mo.  559;  In- 
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suranee  Co.  v.  Asplnald,  48  Mich.  238,  12  N. 
W.  214;  McGee  t.  WalHs,  57  Miss.  638;  Her- 
ron  V.  Marshall,  5  Humph.  443;  Penn  v. 
Helsey,  19  111.  295;  Jones  v.  French,  92  Ind. 
138;  Bright  v.  Boyd,  1  Story,  478,  Fed.  Cas. 
No.  1,875;  Sharkey  v.  Bankston,  30  La.  Ann. 
891.  The  present  case  is  on  all  fours  with 
these  decisions.  The  estate  owed  $24,000  to 
the  Commercial  National  Bank,  which  must 
be  liquidated  either  out  of  the  pei-sonalty  or 
out  of  funds  raised  by  the  sale  of  the  realty. 
The  money  which  was  borrowed  from  Mrs. 
Pershing  was  applied  to  the  satisfaction  of 
that  debt  Both  debts  were  allowed  by  the 
county  court,  and  adjudged  valid  claims 
against  the  estate.  It  would  be  manifestly 
unjust  to  permit  one  of  the  heirs  to  obtain  a 
judgment  canceling  the  note  or  invalidating 
the  security,  and  thereby  to  the  extent  of  her 
Interest  In  the  property  Increase  her  share 
by  the  appropriation  of  Mrs.  Pershing's  mon- 
ey without  returning  it.  There  is  no  case 
which  would  adjudge  the  defendants  disen- 
titled to  a  subrogation  if  the  money  bad  been 
applied  to  the  liquidation  of  an  incumbrance 
then  existing  on  this  particular  property. 
There  is  neither  reason  nor  equity  in  a  rule 
which  would  permit  the  heirs  to  enjoy  the 
benefit  of  this  money  because  it  was  applied 
to  the  payment  of  a  general  debt,  and  not  a 
specific  Incumbrance.  We,  therefore,  con- 
clude Mrs.  Wolfe  could  not  maintain  this  bill 
In  so  far  as  it  sought  to  cancel  the  note  and 
the  security  without  an  offer  to  return  the 
money. 

There  is  no  claim  of  a  lack  of  power  on  the 
part  of  the  county  court  to  authorize  the  ad- 
ministrator to  borrow  money  on  the  realty  for 
the  purposes  for  which  this  money  was  bor- 
rowed. It  is  contended  the  petition  in  some 
minor  particulars  was  not  in  strict  accord  with 
the  statutes,  and  therefore  jurisdiction  did  not 
attach,  and  the  administrator  was  without 
the  legal  right  to  borrow  the  money.  We  are 
not  entirely  clear  as  to  the  right  of  the  plain- 
tiff to  attack  the  decree  of  the  county  court 
in  this  way.  The  orders  and  judgment  of 
the  county  court  in  matters  within  their  Ju- 
risdiction are  generally  conclusive,  and  are 
not  ordinarily  subject  to  collateral  attack. 
Bateman  v.  Reitler,  19  Colo.  547,  36  Pac.  54& 
But  this  question,  together  with  another 
which  we  are  about  to  suggest,  is  left  so 
much  unsettled  by  the  condition  of  .the  pres- 
ent record  that  we  prefer  not  to  expi-ess  a 
conclusive  opinion  concerning  It.  The  case 
must  bp  reversed,  and  go  back  for  a  new  trial. 
If  the  plaintiff  can  amend  her  bill  and  allege 
an  offer,  then,  on  the  Issues  which  will  be 
raised,  the  proper,  proof  can  be  presented, 
and  on  the  whole  record  we  can  adjudge  the 
question.  If  the  plaintiff  Is  unable  to  amend 
her  bill.  It  must  of  necessity  be  dismissed, 
but  with  leave  to  make  the  offer,  if  she  be  so 
advised,  and  recommence  her  suit. 

The  remaining  question  is  likewise  of  much 


difficulty,  and  respects  the  right  of  the  de- 
fendants to  maintain  their  cross  bill  for  a 
foreclosure  of  the  trust  deed.  We  most  neces- 
sarily give  expression  to  our  general  view  of 
it  without  conclusively  adjudicating  the  mat- 
ter in  all  of  its  phases.  If  the  original  com- 
plaint be  dismissed,  the  case  will  then  stand 
on  the  cross  bill  and  the  answers  which  may 
be  put  in.  Evidence  will  be  introduced,  and 
on  the  final  hearing  the  record  will  present 
enough  to  enable  any  court  to  adjudge  the 
questions  which  may  be  raised.  We  can  only 
say  the  cross  complaint  presents  enough  to 
compel  an  answer.  The  heirs  must  all  be 
brought  in,  and  made  parties,  so  that  the- 
whole  matter  may  be  determined  in  one  suit 
It  would  appear  the  proceedings  of  the  coun- 
ty court  on  the  original  petition  culminated 
in  a  decree  entirely  within  Its  jurisdiction  and 
power,  under  which  the  administrator  could 
borrow  money  and  execute  a  mortgage  upon 
the  particular  property  involved.  If  this  be 
so,  then  the  instrument  which  was  executed 
could  be  taken  to  be  a  mortgage,  which  would 
give  the  plaintiffs  In  the  cross  bill  the  right 
to  obtain  a  judgment  of  foreclosure,  and  en- 
force their  claim  by  a  sale  of  the  property, 
^he  condition  which  differentiates  the  In- 
strument from  a  mortgage  would  thus  be 
eliminated,  and  the  heirs  would  have  the 
same  right  of  redemption  that  would  come 
had  a  mortgage  been  executed  according  to 
the  terms  of  the  original  decree.  The  parties- 
have  come  into  equity,  and,  under  the  cir- 
cumstances, we  do  not  think  them  entitled  to 
enforce  their  security  under  the  power  of 
sale,  but  they  must  be  remitted  to  the  rights 
which  would  accrue  under  foreclosure. 
There  is  another  condition,  with  respect  to 
attorney's  fees,  which  must  of  necessity  be 
disregarded,  because  there  is  nothing  in  any 
of  the  court's  Judgments  which  would  au- 
thorize the  Inclusion  of  this  onerous  condi- 
tion. We  are  not  able  to  go  further  In  adju- 
dicating the  rights  of  the  parties,  and  can 
only  in  this  general  way  point  out  the  course 
which  the  appellees  must  pursue.  We  simply 
hold  they  are  entitled  to  their  money,  and 
that  the  plaintiff  may  not  maintain  her  suit 
without  an  offer  to  repay  it.  We  do  not  di- 
rectly nor  conclusively  adjudge  the  appellees 
entitled  to  foreclose.  We  simply  say,  as  the 
case  Is  now  presented,  it  appears  to  us  they 
have  that  right.  The  whole  aspect  of  the 
case  may  be  changed  by  the  answers  and 
by. the  proof  which  the  parties  may  offer. 
We  have  only  taken  this  course  to  save  the 
estate  further  litigation  and  expense,  If  the 
thing  be  possible. 

For  the  errors  committed  by  the  trial  court 
in  giving  the  plaintiffs  judgmait,  .d  sustain- 
ing the  demurrer  to  the  answer  and  cross 
complaint  the  judgment  will  be  reversed, 
and  the  case  remanded  for  further  proceed- 
ings. In  conformity  with  this  opinion.  Re- 
versed. 
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(16  Mont.  343) 

STATE  V.  PUGH. 

(Supreme  Conrt  of  Montana.    June  26,  1895.) 

Homicide— Declarations — Review  on  Appeal — 
Impeachment  op  Witness. 

1.  Where  defendant,  immediately  after 
shooting  deceased,  fled,  and  was  captured  about 
a  quarter  of  a  mile  away,  his  statement  to  the 
captors  that  deceased  hit  him  before  he  shot, 
and  the  statement  of  deceased,  a  short  time 
after  the  shooting,  that  defendant  applied  to 
him  opprobrious  epithets,  and  he  struck  him, 
are  narrative,  and  not  part  of  the  res  (gestae. 

2.  A  conviction  for  murder  in  the  first  de- 
gree will  not  be  disturbed  on  appeal  when  the 
instructions  were  correct,  ana  the  evidence  jus- 
tified the  verdict. 

3.  On  a  trial  for  murder  4t  is  not  error  to 
esclnde  evidence  taken  before  the  coroner,  offer- 
ed by  defendant  to  impeach  the  state's  wit- 
nesses, when  such  evidence  was  not  identified 
In  any  way,  nor  presented  to  the  witnesses 
sought  to  be  impeached,  to  enable  them  to  iden- 
tify it,  nor  was  it  shown  that,  if  admitted,  it 
would  have  contradicted  any  witness  in  any  ma- 
terial matter. 

Appeal  from  district  court,  Jefferson  coun- 
ty; Frank  Showers,  Judge. 

Clay  Pugh  was  convicted  of  murder,  and 
appeals.    Affirmed. 

J.  C.  English  and  C.  L.  Campbell,  for  appel- 
lant    H.  J.  Haskell,  for  the  State. 

PEMBERTON,  C.  J.  On  the  14th  day  of 
April,  1895,  the  above-named  defendant  was 
convicted  of  the  crime  of  murder  in  the  first 
degree.  In  the  district  court  of  Jefferson  coun- 
ty, and  on  the  18th  day  of  said  month  was, 
by  the  cot»t,  sentenced  to  be  hanged.  From 
the  judgment  this  appeal  is  prosecuted.  The 
facts  of  the  case,  as  far  as  it  is  necessary  to 
treat  them,  are  stated  in  the  opinion. 

On  the  5th  day  of  October,  1894,  the  de- 
fendant shot  and  kiUed  C.  W.  West,  in  Sliver 
Bow  county.  The  case  was  thereafter  trans- 
ferred to  the  county  of  Jefferson,  where  it 
vr.is  tried,  with  the  result  above  stated.  The 
deceased  was  a  railroad  conductor,  and  at  the 
time  of  the  shooting  was  engaged  in  running 
a  freight  ti-ain  on  the  Butte,  Anaconda  & 
Pacific  Railroad,  from  Butte  to  Anaconda. 
The  defendant  and  others  had  gotten  on  said 
train  to  ride  to  Anaconda,  without  authority, 
and  against  the  consent  of  the  deceased.  The 
train  was  stopped,  and  the  men  put  off.  As 
Jthe  train  started  the  defendant  and  others  got 
on  again.  The  train  was  again  stopped  by  de- 
ceased, and  defendant  was  ejeeted  therefrom 
by  him.  Almost  immediately  after  being  eject- 
ed from  the  train  the  defendant  fired  two  shots 
at  the  deceased,  from  a  pistol.  Inflicting  upon 
blm  two  mortal  wounds  in  the  back.  The  de- 
fendant, immediately  after  firing  the  shots,  ran 
from  the  place  of  the  tragedy  towards  the 
foothills.  He  was  Immediately  pursued  by 
persons  near  by,  and  captured  about  a  quar- 
ter of  a  mile  away.  To  his  captors  he  stated. 
In  effect,  that  West  bit  him  in  the  face,  and 
then  he  shot  him.  The  defendant  sought  to 
pirove  this  statement  was  made  by  him,  after 
bis  capture,  to  the  witnesses.    The  court  held 


the  testimony  to  be  Incompetent.  The  de- 
fendant assigns  this  ruling  as  error.  We  do 
not  think,  as  claimed  by  counsel  for  defend- 
ant, that  these  statements  were  part  of  the 
res  gestae.  They  were  part  of  the  defendant's 
narrative  of  the  events  of  the  tragedy  that, 
was  passed  and  complete.  Nor  were  they 
tree  from  the  suspicion  that  they  were  made 
with  the  design  of  having  them  constitute  a 
part  of  the  plan  of  defense.  Whart.  Cr.  Ev. 
§  202;  Territory  v.  Clayton,  8  Mont  1,  19 
Pac.  293.  Even  admitting  the  ruling  com- 
plained of  to  have  been  wrong,  still  we  think 
the  defendant  was  not  prejudiced.  One  of  the 
witnesses  who  assisted  in  defendant's  cap- 
ture testified,  without  objection,  to  this  state- 
ment of  the  defendant.  The  evidence  went  to 
the  jury,  and  was  not  stricken  out  The  ob- 
jection to  this  testimony  was  made  when 
another  witness  was  on  the  stand,  and  h^d 
to  be  inadmissible.  So  that  the  defendant  got 
the  benefit  of  this  testimony',  whatever  the 
benefit  may  have  been. 
The  defendant  also  assigns  as  error  the  ac- 

'  tlon  of  the  court  m  excluding  evidence  of  a 
statement  made  by  deceased,  a  short  time 
after  the  shooting,  to  the  effect  that  defend- 
ant applied  to  him  opprobrious  epithets,  and 
he  struck  him.  We  think  this  evidence  comes 
within  the  same  rule,  and  was  subject  to  the 
same  objection,  stated  above.  But  in  this 
case  one  or  more  witnesses  did  testify  to  this 
statement  of  the  deceased,  and  the  evidence 
went  to  the  jury,  for  what  it  was  worth,  with- 
out objection.  Other  witnesses  were  not  per- 
mitted to  testify  to  the  same  fact  when  ob- 
jection was  made.  It  does  not  appear  from 
the  record  just  what  time  had  elapsed  aftci" 
the  tragedy  before  the  making  of  either  of 
the  above  statements  by  the  respective  par- 
ties sought  to  be  introduced  In  evidence,  but 
it  is  clear  that  they  were  made  after  the 
tragedy  was  over  and  complete,  and  that  they 
were  narrations  of  events  that  had  passed. 
We  think,  therefore.  It  cannot  be  claimed 
that  such  statements  constituted  any  part  of 
the  res  gestae. 

The  defendant  contends  that  the  evidence 
is  not  sufficient  to  sustain  the  verdict  be- 
cause, he  says,  it  does  not  show  premedita- 
tion or  deliberation.  Witness  Plnney,  who 
was  the  front  brakeman  on  the  train  at  the 
time  of  the  homicide,  attee  testifying  to  th(> 
attempt  of  the  deceased  to  get  the  defendant 

'  off  the  car,  and  after  testifying  that  it  was 
his  duty,  as  such  brakeman,  to  pay  strict  at- 
tention to  the  deceased,  and  that  he  was  do- 
ing so,  in  order  to  repeat  whatever  signals 
he  might  give  to  the  engineer,  swears:  "The 
party  that  the  conductor  was  putting  off  got 
off  on  this  southwest  comer  of  the  car,  and 
Conducted  West  was  standing  over  on  the 
northwest  comer  of  the  car,  with  his  hand  up 
in  about  that  position  (illustrating);  and  as 
he  had  his  hand  up,  giving  the  signal,  I  re- 
peated the  signal  to  the  engineer,  and  before 
I  had  time  to  get  my  hand  down  there  was  a 
shot  fired.    I  could  not  see  the  shot  myself. 
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but  I  could  see  tbe  smoke  and  hear  the  re- 
port. As  the  shot  was  flred  he  seemed  to 
wheel  to  the  right,  and  as  he  was  wheeling 
and  falling  the  second  shot  was  fired.  I  saw 
the  smoke,  and  it  came  from  the  south  of 
Conductor  West.  It  seemed  to  come  up  over 
the  car.  Apparently,  It  would  be  about  a  foot 
or  a  foot  and  a  half  or  two  feet  from  the  plat- 
form, from  behind  where  West  stood,— not 
exactly  right  behind,  but  a  kind  of  sideways, 
and  behind  him,  too,  partly."  Witness  Var- 
dell,  who  was  the  rear  brakeman  on  the  train 
at  the  time  of  the  shooting,  and  who  saw  the 
entire  transaction  between  the  parties,  testi- 
fies: "Conductor  West  gave  a  signal  with 
his  right  hand  to  go  ahead,  and  I  saw  the 
shot  flred,  and  Conductor  West  turn  a  little 
bit  sidewise,  and  fall  on  his  hands.  I  was  be- 
hind him,  and  I  seen  it  from  behind.  Mr. 
West  was  facing  towards  the  engine,  and  I 
was  facing  the  engine;  West  had  his  back  to 
me,  apd  the  smoke  came  from  that  corner 
(indicating).  I  saw  him  fall,  and  he  was  try- 
ing to  help  himself  on  the  comer  of  the  car, 
and  the  second  shot  was  fired,  and  that  came 
from  the  same  direction  as  the  first;  and 
then  I  seen  a  man  run  from  where  the  shot 
was  flred."  Witness  Odgers,  a  miner  work- 
ing near  the  place  of  the  tragedy,  testifies  as 
follows  as  to  the  shooting:  "The  man  on  the 
platform  was  sitting  when  I  saw  him  first, 
and  Mr.  West  was  going  towards  him,  simply 
walking.  Mr.  West  did  not  appear- to  be  do- 
ing anything  with  his  hands,  at  all,  but  the 
minute  be  got  close  enough  to  the  platform  he 
got  down  to  the  platform;  and  the  man  that 
was  sitting  on  the  front  of  the  platform  slid 
off  the  platform,  and  got  onto  the  ground. 
Mr.  West  did  not  knock  him  off,  nor  kick  him 
off,  nor  did  be  use  any  force  whatsoever  to 
get  him  off;  and,  a  moment  or  two  after,— I 
could  not  tell  to  a  few  seconds,— I  heard  the 
report  of  a  gun,  and  saw  smoke.  I  saw  that 
smoke  coming  from  the  south  side  of  the 
track,— the  opposite  side  to  me.  It  came 
from  the  side  that  the  man  got  off.  That 
man  was  Clay  Pugh,  the  defendant  In  ■court 
here.  And  then  I  saw  C.  W.  West  climbing 
or  falUng  across  the  car,  to  the  opposite  side, 
and  he  fell  on  the  ground  on  the  north  side 
of  the  car.  I  saw  him  fall  on  the  grotmd 
after  the  second  shot.  There  was  no  time  to 
spare  between  the  shots.  I  could  not  see 
the  man  when  he  flred  the  shots.  There  could 
not  be  much  of  a  flash,  but  I  saw  the  smoke 
before  it  spread  any.  Judging  from  the 
smoke,  the  shots  come  from  the  track  down 
between  the  cars."  The  testimony  of  the  en- 
gineer and  fireman  of  the  train,  and  other 
witnesses,  is  to  the  same  effect,  as  to  what 
occurred  between  the  parties  at  the  time  of 
the  shooting.  The  defendant's  testimony  as 
to  what  occurred  at  the  time  of  the  shooting, 
and  the  reason  why  he  shot,  is  as  follows: 
"As  I  was  raising  up,  I  saw  the  train  was 
stopped,  and  I  Jumped  off,  and  I  started  back. 
T  bad  taken  a  step  or  so  back,  and  be  said, 
'Damn  you!   I  will  fix  you.'    I  turned  around. 


and  he  threw  his  right  hand  to  his  hip  pocket, 
and  I  drew  my  i&volYer,  and  shot  twice.  I 
shot  because  I  thought  he  intended  to  shoot 
me."  The  testimony  of  defendant  is  not  cor- 
roborated by  any  witness  in  these  particularsL 
And  it  will  be  noticed  that  the  defendant  does 
not  claim  that  he  flred  the  fatal  shots  in  the 
heat  of  passion,  aroused  by  blows  or  other 
mistreatment  Inflicted  upon  him  by  the  de- 
ceased. His  claim  is  that  he  shot  twice  be- 
cause be  thought  deceased  intended  to  shoot 
him.  It  is  not  contended  that  the  court  did 
not  fully  and  fairly  instruct  the  Jury  as  to  the 
law  of  the  case,  and  that,  before  they  could 
find  the  defendant  guilty  of  murder  in  the 
first  degree,  they  must  beUeve  from  the  evi- 
dence, beyond  a  reasonable  doubt,  that  the 
killing  was  deliberate  and  premeditated.  It 
was  a  matter  for  the  Jin:y  to  determine,  under 
all  the  evidence,  the  degree  of  crime  the  de- 
fendant was  gtiilty  of,  if  any,  under  the  In- 
structions of  the  court  defining  the  different 
degrees  of  homicide.  If  the  defendant  form- 
ed in  his  mind  the  purpose  to  kill,  any  con- 
ceivable length  of  time  before  the  killing, 
however  short,  and  acted  upon  that  purpose, 
then  such  killing  was  deliberate.  This  was 
an  issue  for  the  Jury.  We  think  there  was 
ample  evidence  to  Justify  the  verdict 

The  defendant  assigns  as  error  the  action  of 
the  court  in  excluding  from  the  Jury  the  evi- 
dence taken  before  the  coroner.  This  evi- 
dence wdB  offered  for  the  purpose  of  Impeach- 
ment of  the  testimony  of  a  number  of  the 
witnesses  for  the  state.  The  evidence  off»«d 
was  in  no  way  identifled  as  the  evidence  of 
the  witnesses  given  before  the  coroner.  The 
defendant  did  not  present  this  evidence  to  the 
witnesses  sought  to  he  impeached,  to  enable 
them  to  say  wheth^  it  was  their  testimony 
given  before  the  coroner.  No  one  else  testi- 
fied that  the  evidence  offered  was  the  evi- 
dence of  the  witnesses  given  by  them  before 
the  cormer.  There  was  not  even  a  certificate 
of  the  coroner  to  that  effect  Nor  has  it  been 
shown  that,  if  the  evidence  offered  had  been 
admitted.  It  would  have  contradicted  any  wit- 
ness as  to  any  material  matter  In  the  case. 
We  think  the  evidence  was  properly  exclud- 
ed. 

After  a  careful  consideration  of  the  errors 
assigned,  and  of  the  entire  record  of  the  case, 
we  are  unable  to  discover  any  grounds  fpr 
disturbing  the  result  of  the  trial  of  this  cause. 
The  case  seems  to  have  been  fairly  tried  upon 
the  evidence  and  the  law,  and  we  are  not  pre- 
pared to  say  that  the  proper  result  has  not  been 
reached.  It  appearing  that  the  defendant 
has  been  granted  a  respite  by  the  governor 
until  the  1st  day  of  July,  1895,  pending  the 
presentation  and  decision  of  this  appeal.  It  Is 
therefore  ordered  that  the  Judgment  of  the 
court  below  be  executed  on  that  day.  In  ac- 
cordance with  the  provisions  of  section  377 
of  the  criminal  practice  act  Remittitur  forth- 
with. 

DE  WITT  and  HUNT,  JJ.,  concur. 
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HOIiLENBACK  r.  DINGWBLL  et  al, 
(Supreme  Court  oi  MontauA.  Jul7  1,  1805.) 
Brbaxixo  or  Dam  —  Contributory  Neqliobncb. 
The  fact  that  one  knew  of  the  dangerous 
condition  of  a  dam,  and  failed  to  institute  a  spe- 
cial proceeding  provided  by  Act  Feb.  16,  1877, 
Siving  persons  living  on  a  stream  below  a  dam, 
who  deem  the  same  insecure,  the  right  to  insti- 
tute a  proceeding  to  have  the  dam  declared  dan- 
gerous, will  not  bar  an  action  by  him  for  dam- 
ages caused  by  a  subsequent  breaking  of  the 
dam. 

Appeal  from  district  court.  Deer  Lodge 
county;   Frank  Woody,  Judge. 

ActlOD  by  Godfrey  HoUenback  against  Dun- 
can Dingwell  and  others  for  damages  caus- 
ed by  the  breaking  of  a  dam.  From  a  Judg- 
ment for  plaintiff,  defendants  appeaL  Af- 
firmed. 

Cullen  &  Tcole  and  Cole  &  WhltehlU,  for  ap- 
pellants. Rodgers  &  Rodgers  and  W.  H. 
Trippet,  for  respondent 

HUNT,  J.  The  plaintiff,  a  ranchman  lly- 
log  on  Griff  creek,  sues  the  defendants  for 
negligently  constructing  and  maintaining  a 
dam  used  to  store  quantities  of  water  at  the 
outlet  of  Griff  Lake,  about  4Vi  mlies  above 
plaintiff's  ranch.  In  June,  1892,  the  dam 
broke  away,  and  the  body  of  water  behind 
It  ran  down  upon  plaintiff's  farm,  wash- 
ing away  the  soil,  destroying  the  buildings, 
tearing  up  his  fences  and  crops,  and  general- 
ly doing  him  great  damage.  The  Jury  award- 
ed the  plaintiff  damages  in  the  sum  of  $1,2CX). 
The  defendants  moved  for  a  new  trial,  and 
appeal  from  the  order  denying  said  motion. 

The  defendants  do  not  contend  In  this  court 
that  the  plaintiff  was  not  injured  by  the 
breaking  away  of  the  dam,  nor  Is  there  any 
question  raised  of  the  Justness  of  the  amount 
awarded,  provided  the  plaintiff  could  recov- 
er at  all,  so  that  we  need  only  consider  the 
single  point  presented,— whether  the  verdict 
of  the  Jury  Is  against  the  law. 

The  court  after  charging  the  Jury  upon  the 
law  of  negligence,  and  as  to  the  measure  of 
care  necessary  to  be  exercised  on  the  part  of 
defendants,  Instructed  as  follows:  "The  Jury 
are  Instructed  that  the  plaintiff  had  a  right 
without  Incurring  liability  for  trespass,  un- 
der the  laws  of  the  state  of  Montana,  to  have 
enld  dam  examined  and  declared  a  nuisance, 
and  to  have  had  the  same  abated,  without 
costs  to  him,  if  the  same  was  dangerous  to 
life  or  property  by  reason  of  its  negligent  con- 
struction, or  any  other  defect  therein,  where- 
by the  same  was  unsafe  or  dangerous  to  life 
or  property  situate  or  being  upon  the  stream 
below  it  And  If  you  believe  from  the  evi- 
dence in  this  case  that  the  plaintiff,  for  a 
year,  or  a  longer  period,  Immediately  prior  to 
the  breaking  of  said  dam,  had  the  opportun- 
ity to  know  that  said  dam  was  in  a  danger- 
ous and  unsafe  condition,  and  that  he  believ- 
ed It  was  dangerous  and  unsafe,  then  it  was 
his  dnty,  as  an  ordinarily  carefnl,  prudent 
and  discreet  man,  to  have  Invoked  the  law 


of  the  state,  and  have  had  said  dam  examined, 
and,  If  found  unsafe,  to  have  had  it  removed, 
or  the  nuisance  abated,  so  as  to  prevent  said 
injury  and  damages  to  his  property,  as  the 
law  makes  it  the  duty  of  a  person  who  has 
the  means  or  opportunity  of  avoiding  an  in- 
Jury,  without  committing  a  trespass  upon  th« 
property  of  another,  to  take  the  proper 
measures  to  abate  the  nuisance  and  prevent 
the  threatened  Injury  and  damages,  and  if  he 
fails  to  do  so  he  is  guilty  of  contributory 
negligence,  and  cannot  recover."  The  law  of 
the  state  referred  to  in  the  Instruction  is  the 
act  of  February  16,  1877,  concerning  d4m» 
and  reservoirs  (chapter  56,  dlv.  5,  Comp.  St. 
Mont).  By  the  provisions  of  the  law  Just  cit- 
ed, persons  constructing  or  using  dams  or 
reservoirs  are  required  to  Build  them  in  a  sub- 
stantial manner,  so  that  they  will  safely  and 
securely  hold  waters,  tf  npon  the  steam  up- 
on which  any  such  dam  or  reservoir  Is  sit 
uated,  and  below  the  same,  there  are  settlers 
whose  lives  may  be  endangered,  or  valuable 
property  which  may  be  damaged  or  destroy- 
ed, by  the  breaking  of  such  dam  or  reservoir 
and  the  escape  of  the  waters  therefrom.  It 
Is  further  provided  by  said  law  that  If  any 
one  makes  a  complaint  to  the  effect  that  any 
person  Is  filling  a  dam  or  reservoir,  and  that 
life  or  property  Is  or  will  be  thereby  eudan^ 
gered,  the  district  Judge  shall  appoint  three 
persons  to  examine  the  dam  or  reservoir, 
and  determine  as  to  Its  security.  These  per- 
sons shall  report  to  the  district  Judge.  -  If 
they  find  that  it  Is  imminently  dangerous; 
they  are  empowered  to  draw  the  waters  from 
the  reservoir,  to  Insure  the  safety  of  the  per- 
sons and  property  below  the  same,  or  if  they 
find  It  Insecure,  but  not  Imminently  danger- 
ous, they  shall  report  their  finding  to  the 
district  Judge,  who  Is  required  to  cause  a 
copy  of  said  finding  to  be  served  on  the  own- 
ers of  the  dam,  with  a  notice  to  proceed  forth- 
with to  make  the  dam  secure;  or  to  draw  the 
water  without  delay,  and  that  unless  the 
owner  comply  with  the  notice,  or  shall  show 
that  the  dam  Is  secure,  or  that  no  property 
or  life  would  be  endangered  by  Its  giving 
away,  If  shall  be  the  duty  of  the  district 
Judge  to  Issue  a  writ  commanding  the  sheriff 
to  draw  from  said  dam  the  waters  thereof. 
The  hearing  provided  for  shall  be  before  a 
jury  of  12.  An  appeal  may  be  taken  upon 
giving  to  the  persona  holding  property  on 
said  stream,  below  said  dam,  security  against 
loss  or  damage  resulting  from  the  bursting 
of  said  dam  or  reservoir.  The  person  making 
complaint  of  the  insecurity  of  the  dam  shall. 
In  the  first  Instance,  advance  the  necessary 
expenses  of  the  Jurors,  and  their  fees,  which 
sums  may  be  recovered  when  Judgment  is 
rendered.  Any  person  guilty  of  erecting  or 
maintaining  a  dam  or  reservoir  which  en- 
dangers life  or  property  In  the  manner  pro- 
vided for  In  the  chapter  referred  to  shall  be 
deemed  guilty  of  erecting  or  maintaining  a 
nuisance,  and,  being  thereof  convicted,  shall 
be  punished  as  provided  by  law.    It  la  ad- 
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luitted  that  plaintiff  did  not  Institute  any  pro- 
ceeding, under  this  statute  or  otherwise,  to 
hare  the  dam  declared  dangerous,  or  a  nui- 
sance to  the  public.  The  jury,  therefore,  by 
fiivdlng  for  the  plaintiff,  utterly  disregarded 
the  particular  Instruction  quoted  above.  In 
passing  upon  the  motion  for  a  new  trial,  how-- 
ever,  the  learned  Judge  of  the  district  court 
permitted  the  verdict  to  stand,  entirely 
changing  his  view  of  the  law  as  given  in  the 
first  instance,  thereby  holding  that  an  omis- 
sion to  invoke  the  aid  of  the  statutory  right  to 
have  the  safety  of  the  dam  inquired  Into  by 
judicial  proceeding  was  not  an  act  of  negli- 
ijccuce  on  plaintiff's  part,  which  so  far  (if  it 
at  all)  contributed  to  the  overflow  of  his  farm 
as  to  preclude  him  from  obtaining  relief  in 
this  action. 

The  appellants  do  not  ask  the  court  to  re- 
verse the  case  upon  the  question  of  practice, 
—that  because  the  jiiry  confessedly  disregard- 
ed the  law  as  given  to  them  by  the  court, 
whether  right  or  wrong,  a  new  trial  should 
be  had,— but  rely  upon  the  ground  that  the 
Instruction,  as  given,  was  the  law,  and  that 
the  juiy,  under  the  plain  facts  In  evidence, 
disobeyed  the  law  when  they  awarded  plain- 
tiff damages,  it  being  an  undisputed  fact  that 
he  had  never  complied  with  the  provisions 
of  the  statute  authorizing  complaint  to  be 
made  before  the  district  court  But  it  ap- 
pears clear  to  us  that  the  statutes  which  au- 
thorize proceedings  to  have  a  dam  examined, 
to  determine  its  safety  or  danger,  and  to  try 
that  issue,  simply  declare  a  permission  and 
right,  and  prescribe  how  the  same  may  be 
availed  of,  without  imposing  any  legal  duty 
whatever.  Railroad  Co.  v.  Young,  60  Tei. 
iiOl.  Surely,  to  maintain  a  dam  which  im- 
perils the  safety  of  many  people  Is  a  nul- 
Hance;  hence  the  right  to  have  the  same  abat- 
ed \yas  In  the  plaintiff,  whether  conferred  by 
statutory  authority  or  by  the  common  law. 
Wood,  Nuls.  I  3;  Mayor,  etc.,  v.  Bailey,  2 
Denlo,  433.  A  method  was  fixed  by  statute 
by  which  inquhry  could  be  had  Into  the  con- 
struction of  the  work,  for  the  purpose,  evi- 
dently, of  laying  down  a  plain,  certain,  and 
cxpetlitlous  procedure,  capable  of  being  sum- 
marily invoked  by  one  who  considered  him- 
s<>It  or  his  property  in  great  or  imminent  peril. 
But  we  cannot  believe  that  a  compliance 
with  the  method  Is  a  condition  precedent  to 
maintaining  a  suit  In  negllKence  for  the 
breaking  of  the  dam.  Plaintiff  simply  'omit- 
ted to  Invoke  a  8i>ecial  proceeding  whereby 
suspicion  of  great  danger  might  be  acted  up- 
on by  following  a  statute,  and  advancing  fees 
and  costs  as  a  guaranty  of  good  faith.  How 
can  it  be  said  that  plaintiff  was  guilty  ■  of 
negligence  at  all,  or  how  cou)a  such  omission 
))C  said  to  be  the  Juridical  cause  of  the  break- 
ing of  the  dam?  "The  negligence  of  plain- 
tiff," says  Wharton  on  Negligence  (section 
:t24).  "to  make  It  a  Juridical  cause,  must  be 
such  that  by  the  usttal  course  of  events  It 
wouUl  result,  unless  Independent  disturbing 
moral  agencies  Intervene,  in  the  particular  in- 


Jury.  It  may  be  negligence  In  me  to  ciuss 
a  railroad  on  a  level,  when,  by  going  a  mile 
round,  I  could  cross  on  a  bridge.  Yet  this 
negligence.  In  case  I  am  struck  by  a  train,  la 
not  the  Juridical  cause  of  the  collision,  if  I 
keep  a  good  lookout  when  I  reach  the  road. 
I  may  negligently  leave  my  goods  In  a  ware- 
bouse,  but  this  Is  not  the  juridical  cause  of 
their  destruction,  if  such  destruction  comes, 
not  as  a  natural  and  usual  result  of  my  neg- 
ligence, but  through  the  negligence  of  anoth- 
er, who  sets  fire  to  the  warehouse."  The  de- 
fendants' dam  did  not  overflow  and  break 
because  the  plaintiff  omitted  to  complain  of 
its  construction  before  the  district  judge;  that 
is,  there  is  a  total  lack  of  connection  of  cause 
and  effect  necessary  to  be  established  to  jus- 
tify the  argument  that  plaintiff  contributed 
to  his  own  damage.  Shear.  &  R.  Neg.  S  25; 
Thomp.  Neg.  p.  1151.  It  Is  beyond  dlt^ute 
that  defendants  were  In  duty  bound  to  use 
all  reasonable  care  to  maintain  their  dam  In 
a  safe  and  suitable  condition  with  relation  to 
its  uses  and  to  the  safety  of  life  and  property 
of  others  below  them  on  thb  creek.  Ang. 
Water  Courses,  §  336;  Cooley,  Torts,  p.  570; 
Gray  v.  Harris,  107  Mass.  492.  And  it  was  a 
breach  of  this  duty  that  caused  the  plain- 
tiff's damage,  without  any  act  of  omission 
on  plaintiff's  part,  amounting  to  a  want  of 
ordinary  care,  which  produced  the  breaking 
or  overflow.  "The  two  essential  elements  in 
contributory  negligence  are  a  want  of  ordi- 
nary care  on  the  part  of  the  plaintiff,  and  a 
causal  connection  between  that  and  the  in- 
jury complained  of;  the  rule  being  that  a 
plaintiff  cannot  recover  damages  for  an  In- 
jury be  has  sustained,  if  the  Injury  could 
have  been  avoided  by  the  exercise  of  ordi- 
nary care  on  his  part."  Beach,  Contrib.  Neg. 
i  0.  Plaintiff  did  all  that  could  be  reason- 
ably expected  of  him.  He  notlfled  the  de- 
fendants of  the  condition  of  their  dam.  He 
had  a  perfect  right  to  live  upon  the  cre^ 
and  it  would  be  highly  unreasonable  to  re- 
quire him  to  repair  a  defectively  constructed 
dam  belonging  to  others,  and  for  the  de- 
fectiveness of  which  he  was  In  no  wise  re- 
sponsible. It  would  likewise  be  a  bad  prece- 
dent to  exonerate  the  defendants,  otherwise 
clearly  negligent,  because  a  settler  below 
them  did  not  avail  himself  of  the  statute! 
quoted,  which,  as  we  have  said,  were  a  per- 
mission expressly  accorded  to  him,  bat  cer- 
tainly never  were  Intended  to  shield  those 
who  were  careless  from  liability  In  damages- 
for  the  consequences  of  negligently  maintain- 
ing a  fearful  danger  to  those  lawfully  occu- 
pying their  homes  below  the  point  of  such 
danger. 

These  views  render  it  unnecessary  to  dis- 
cuss principles  which  might  be  applicable  If 
plaintiff  was  a  transgressor  himself,  seeking 
to  hold  defendants  liable  for  their  negligent 
acts.     The  judgment  is  afBrmed. 

PEMBERTON.  0.  J.,  and  DB  WITT,  J, 

concur. 
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HOPKINS  T.  BUTTE  &  M.  COMMERCIAL 
CO 

(Supreme  Court  of  Montana.     July  8,  1895.) 
I.vjiKY  TO  Land  —  Ovebflo*  of  Stream  —  Ob- 

STBl'CTIOX    BV   Loo  Jam— EVIDENCE— DAMAGES. 

1.  In  an  action  for  the  overflowing  of  his 
lands,  cansed  by  a  jam  resulting  from  negligence 
in  drivin;?  5,000,000  feet  of  logs,  plaintiff  testi- 
tied  to  the  formation  of  the  jam  partially  across 
the  stream;  that  the  jam  caused  the  water  to 
overflow  the  banks  above  it,  but  that  below  it 
the  water  was  within  the  banks,  and  that  the 
awalc$i  and  sloughs  below  the  jam,  which  or- 
dinarily in  high  water  filled  up  before  the  water 
went  over  the  banks,  were  dry,  and  that  the  de- 
fendant had  only  one  man  looking  after  the  jam 
on  the  day  in  question.  There  was  evidence 
that  the  next  year,  when  the  water  was  as  high, 
the  defendant,  while  driving  its  logs,  stationed 
men  along  the  drive  to  break  the  jam,  and  no 
overflow  occurred.  There  was  also  evidence 
that  the  water  stood  upon  plaintiff's  ranch  for  36 
hours,  that  the  floating  and  rolling  of  logs  car- 
ried on  the  land  by  the  flood  contributed  to  the 
injury,  and  that  at  the  time  of  the  jam  there 
was  a  freshet  in  the  creek.  Held,  that  the  evi- 
dence warranted  a  finding  that  the  overflow  was 
caused  by  the  jam,  which  resulted  from  defend- 
ant's negligence. 

2.  The  value  of  the  crops,  and  the  expense 
of  maturing,  reaping,  threshing,  and  moving 
them  to  market,  are  competent  facts  to  be  con- 
sidered in  arriving  at'  the  measure  of  damages 
to  crops  by  the  overflowing  of  a  stream,  caused 
by  negligence  in  driving  logs. 

3.  In  an  action  for  damage  done  by  the  over- 
flow of  a  creek,  lesulting  from  negligence  in 
driving  logs,  evidence  that  a  mare  and  a  colt 
were  in  a  pasture  when  the  flood  came,  that  the 
water  was  from  2  to  15  feet  deep,  and  nothing 
was  again  seen  of  the  mare  and  colt,  is  sufficient 
to  sustain  a  finding  that  the  animals  were  lost 
in  the  flood. 

4.  In  an  action  lor  an  overflow  of  land, 
caused  by  a  jam.  resulting  from  negligence  in 
driving  logs,  evidence  of  the  method  adopted  by 
the  defendant  of  breaking  jams,  by  releasing  and 
lirecipitnting  other  jams  upon  them  instead  of 
releasing  them  as  they  formed,  is  admissible. 

Appeal  from  district  court,  Cascade  county; 
C.  H.  Benton,  Judge. 

Action  by  Jolm  W.  Hopkins  against  the 
Butte  &  Montana  Commercial  Company. 
From  a  judgment  for  plaintiff,  and  an  <»der 
denying  a  new  trial,  defendant  appeals.  Af- 
firmed. 

The  plaintiff  recovered  judgment  tor  ?617 
for  damages  caused  by  defendant  flooding  bis 
land  while  driving  logs  on  Deep  creek.  The 
defendant  appeals  from  the  Judgment,  and 
from  an  order  denying  a  new  trial.  The  prin- 
cipal contention  on  the  appeal  is  that  the  evi- 
dence did  not  sustain  the  verdict,  In  that  it  was 
not  shown  that  the  damages  were  occasioned 
by  the  negligence  of  the  defendant  The  de- 
fendant was  engaged  in  driving  about  5,- 
000,000  feet  of  logs  down  Deep  creek.  The 
plaintiff  was  a  ranchman,  cultivating  a  crop 
upon  his  land  lying  along  the  creek.  The 
creek  overflowed,  and  the  water  covered  the 
ranch  to  a  depth  of  from  2  to  15  feet,  destroy- 
ing growing  grass,  grain,  and  potatoes,  carry- 
ing away  fences,  and  killing  a  mare  and  colt. 
Plaintiff  contends  that  the  damages  were 
caused  by  defendant's  negligeqtiy  managing 
Its  logs  so  that  the  same  jauuued,  and  caused 
v.40P.no.l3— 55 


the  water  to  orerflow,  scattering  the  logs  and 
debris  over  the  crop.  The  defendant's  de- 
fense was  that  the  damages  were  caused  by 
reason  of  an  extraordinary  freshet,  and  not 
through  Its  negligence. 

A.  J.  Shores,  for  appellant.  Leslie  &  Down- 
ing, for  respondent 

DE  WITT,  J.  (after  stating  the  facts).  We 
are  of  opinion  that  there  is  no  question  in 
this  case  that  the  damages  complained  of  by 
plaintiff  occurred,  and  that  his  loss  was  fully 
equal  to  the  amount  which  the  jiuy  found. 
The  only  substantial  question  In  the  case  is 
whether  the  evidence  of  the  defendant's  neg- 
ligence appeare  to  be  sufficient  to  sustain  the 
verdict  found  by  the  Jury  and  upheld  by  the 
court  in  denying  the  motion  for  new  trial. 
It  seems  to  be  true  that  the  high  water  was 
occasioned  by  an  unusually  heavy  rain  in  the 
mountains.  In  the  afternoon  of  July  12, 
1891,  the  plaintiff  heard  an  unusual  noise  at 
the  mouth  of  a  slough  at  the  upper  end  of 
bis  ranch.  Upon  examination  he  found  a  log 
jam  bad  formed  at  that  point  It  Is  true  that 
he  admitted  that  he  could  not  see  whether  the 
jam  extended  across  the  whole  width  of  the 
stream.  But  he  testified  clearly  that  there 
was  a  Jam  at  that  point  and  that  the  Jam 
was  throwing  the  water  over  the  banks  of 
the  creek  upon  his  land.  He  tes-ilfled  further 
that  below  &e  Jam  the  water  wa&  within  the 
banks,  and  that  the  swales  and  sloughs  below 
the  jam  were  dry,  and  that  ordinarily  in  high 
water  these  sloughs  would  fill  up  before  the 
water  went  over  the  banks.  The  plaintiff 
did  not  know  when  this  Jam  went  out.  It 
may  have  been  on  Sunday  night  He  does 
not  know  whethw  the  jam  was  there  Mon- 
day. The  water  stood  over  his  ranch  at  the 
maximum  depth,  the  witness  thinks,  for  about 
36  hours.  It  also  appears  by  the  testimony 
of  plaintiff  that  the  defendant  had  only  one 
man  looking  after  the  Jams  on  the  stream  on 
that  Sunday.  This  man  had  gone  up  the 
stream  on  Sunday  morning,  and  released  a 
jam  near  another  ranch  above  plaintiff.  This 
released  jam  ran  down  upon  the  Jam  at  plain- 
tiff's ranch.  Another  witness  testified  for 
plaintiff  that  he  >  had  had  considerable  experi- 
ence In  log  driving,  and  that  one  man  was 
not  sufficient  to  look  after  the  Jams  in  a  drive 
of  logs  12  miles  long  and  ccmtahilng  5,000,000 
feet.  It  appeared  that  the  defendant  had  a 
considerable  force  of  men— some  35  or  40— 
working  on  the  drive,  but  that  these  men 
were  at  the  rear  end  of  the  drive,  and  that 
they  were  engaged  in  breaking  Jams  at  the 
rear  end,  and  that  the  Jams  so  broken  would 
run  down  upon  the  lower  Jams,  sometimes 
breaking  through  them,  and  sometimes  tem- 
porarily making  the  jams  greater,  and  back- 
ing up  the  water  to  a  greater  extent.  It  was 
in  testimony  that  men  should  have  been  sta- 
tioned throughout  the  lengtli  of  the  drive  to 
break  Jams  as  they  occnrred,  and  thus  re- 
lease the  accumulated  water.  It  also  appears 
that  in  the  following  year— 1892— the  water 
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tras  nearly,  If  not  quite,  as  bigb  as  in  1801, 
but  that  In  the  second  year  the  defendant, 
while  driving  its  logs,  had  men  stationed 
along  the  drive  to  break  the  jams,  and  by 
this  method  of  operation  the  damages  which 
occurred  to  the  ranchmen  in  1891  were  not  re- 
peated In  1892.  It  thus  appears  that  by  a 
different  method  of  operation  the  defendant, 
in  1802,  was  able  to  avoid  a  repetition  of  the 
damages  which  occurred  the  year  prevloua 
The  defendant  Introduced  testimony  that  it 
had  five  men  along  the  creek,  and  that  the 
object  of  having  them  there  was  to  prevent 
jams  which  were  likely  to  occur  if  there  was 
no  one  to  look  after  them.  But  this  witness 
does  not  know  what  the  drivers  were  doing 
on  the  day  when  the  damages  occurred.  It 
also  appeared  that  the  water  stood  upon  the 
plaintiff's  ranch,  at  the  maximum  height,  for 
about  36  hours. '  This,  it  was  claimed,  indi- 
cated that  the  flooding  occurred  by  the  nat- 
ural rise  of  the  water,  and  not  by  the  jam 

This  case  was  before  us  for  consideration 
In  13  Mont  223,  S3  Pac.  817.  The  case  was 
then  sent  back  for  a  new  trial,  for  the  rea- 
son tliat  the  court,  in  its  instructions,  had 
Ignored  the  question  of  negligence,  and  had. 
In  effect,  instructed  the  jury  that  lliey  might 
find  for  the  plaintiff,  regardless  of  the  de- 
fendant's negligence.  This  error  was  cured 
on  the  second  trial,  and  the  Jury  were  in- 
structed in  this  matter.  We  are  of  opinion 
that  the  evidence  was  sufficient  to  sustain  the 
jury  in  finding  the  negligence  of  defendant. 
There  is  some  room  to  argue  that  the  evi- 
dence shows  that  the  flooding  would  have  oc- 
curred by  reason  of  the  unusually  high  water, 
without  regard  to  the  log  jams.  But  there  Is 
also  evidence  that  the  jams,  and  the  floating 
and  rolling  of  the  logs  over  the  crops,  was 
the  cause  of  the  damages.  It  was  the  prov- 
ince of  the  jury  to  decide  these  questions 
of  fact,  and  we  are  of  opinion  that  they  had 
sufficient  evidence  upon  which  to  base  their 
conclusion.  The  fact  which  we  consider  sig- 
nificant Is  that  in  the  succeeding  season,  when 
the  water  was  apparently  as  high  as  .in  1891, 
damages  were  prevented  by  reason  of  the  de- 
fendant's adopting  the  very  simple  precau- 
tions which  plaintiff  claims  it  neglected  in  the 
year  1801. 

It  is  also  contended  that  the  court  erred  in 
allowing  certain  testimony  as  to  the  measure 
of  damages.  We  think,  however,  that  the 
case  was  tried  upon  the  lines  laid  down  in  the 
case  of  Carron  v.  Wood,  10  Mont.  500,  26  Pac. 
888.  The  value  of  the  crops  was  shown,  and 
also  the  expense  of  maturing  them,  and  of 
reaping  and  threshing,  and  moving  to  mar- 
ket It  is  also  cont«ided  that  the  evidence 
was  not  sufficient  to  show  that  the  mare  and 
colt  were  lost  by  the  negligence  of  the  de- 
fendant We  have  determined  that  the  evi- 
dence was  sufficient  to  sustain  the  jury  in 
finding  that  the  flooding  occurred  through  the 
negligence  of  the  defendant  It  further  ap- 
pears that  the  mare  and  colt  were  in  the 
pasture  when  the  flood  came;   that  the  water 


was  from  2  to  15  feet  deep;  that  nothing  was 
again  seen  of  the  mare  and  colt  We  think 
this  evidence  is  quite  sufficient  to  show  that 
these  animals  suffered  from  tbe  same  dis- 
aster that  destroyed  the  fences  and  the  crops. 
The  court  allowed  the  plaintiff  to  prove  ihe 
forming  of  certain  other  jams  In  the  drive 
above  plaintiff's  ranch.  This  was  objected 
to  as.  Incompetent  Flalntlfl  wished  to  show 
by  this  testimony  what  the  action  of  the  wa- 
ter was  when  retained  by  a  log  jam.  We 
think  this  evidence  was  not  objectionable 
when  it  is  also  considered  that  these  other 
jams  were  In  the  same  drive  of  logs.  They 
showed  the  method  of  operating  adopted  by 
the  defendant  in  allowing  jams  to  form,  and 
in  breaking  them  by  precipitating  other  jams 
upon  them.  Instead  of  releasing  them  as  they 
formed.  The  judgment  and  order  denying 
the  new  trial  are  affirmed. 

PEMBERTON,  C.  J.,  and  HUNT.  J^  con- 
cur. 
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NEWELL  et  al.  v.  WHIT'WBLL  et  tl. 
(Supreme  Court  of  Montana.    June  3, 1896.) 
ATTACnMEST— Affidavit— DissoLDTiOK—Evi- 

nSNCE— AMBNDMBNT. 

1.  PlaintifTs  sUed  for  $4,016.40  for  goods 
•old  to  defendants  on  30  and  60  days'  credit, 
and  for  $950.55,  due  for  gooda  sold  on  a  credit 
which  stipniated  that  the  bill  shonid  become  due 
if  any  snit  yraa  brought  against  tbe  purchasers. 
Defendants,  on  motion  to  dissolTe,  made  affida- 
vit that  plaintiffs  'agreed  to  extend  a  credit  ot 
$5,000,  and  that  only  sums  in  excess  of  that 
ambunt  should  become  due,  and  that  the  sam 
itself  was  not  to  become  doe  so  long  as  de- 
fendants continaed  to  parcluuie  goods  from  plain- 
tiffs, and  that  in  consideration  defendants  were 
to  pay  on  all  bills  which  were  not  paid  at  tbe 
end  of  30  and  60  days  8  per  cent,  per  annuin. 
A  letter  filed  as  an  exhibit  contained  an  offer  hy 
plaintiffs  to  defendants  of  a  credit  of  $5,000. 
charsring  defendants  interest  on  their  overdue 
accounts  at  the  rate  of  8  per  cent  per  annnm. 
The  defendants,  if  the  offer  was  Batisfactorj-. 
were  to  forward  a  property  statement  for  refer- 
ence. The  affidavit  further  stated  that  the  con- 
ditional credit  aRrcement  on  the  back  of  the 
bills  was  never  called  to  the  attention  of  defend- 
ants and  made  a  part  of  tbe  dealings  between 
the  parties,  and  that  none  of  the  debts  sued  up- 
on were  due  and  payable.  Attached  as  exhibits 
were  invoices  delivered  to  defendants  by  plain- 
tiffs. In  which  the  credit  condition  did  not  ap- 
pear. Plaintiffs  filed  affidavits  denying  the 
l>5,000  credit  as  set  out  by  defendants;  arened 
that  the  property  statement  had  never  been  re- 
ceived; reaverred  the  conditional  credit  agree- 
ment; and  stated  that  37  invoices  of  goods  were 
delivered  during  their  dealings  with  defendants, 
in  nearly  all  of  wliich  tbe  conditional  credit 
agreement  appeared.  An  affidavit  stated  that 
all  the  invoices  delivered  to  defendants  for 
which  this  suit  was  brought  except  one,  were 
sold  on  conditional  credit  of  60  and  30  daji,  and 
were  now  due,  except  .?950..55,  where  the  con- 
ditional credit  applied,  and  that  attachments  had 
been  brought  against  the  defendants  by  whirh 
that  amount  also  became  due.  One  of  the  de- 
fendants filed  an  affidavit  denying  that  any  ac- 
tion at  law  had  been  commenced  against  them, 
by  plaintiffs,  but  alleging  that  the  plaintiffs,  in 
conspiracy  with  other  creditors,  eommen<>ed 
their  actions  in  an  order  in  which  plaintiffs  were 
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last,  and  agreed  to  share  pro  rata  in  the  amoirata 
recovered.  Held,  that  an  order  dissolving  the 
attachment  was  error. 

2.  An  .iffidavit  that  defendants  are  indebt- 
ed to  plaintiffs  upon  an  express  and  implied  con- 
tract for  the  purchase  price  of  goods,  which  is 
due  and  payable,  is  sufficient,  under  Code  Civ. 
Proc.  1 181,  requiring  the  affidavit  in  attachment 
to  show  that  the  debt  sued  on  is  upon  contract. 

8.  Upon  motion  to  dissolve  an  attachment 
under  Code  Civ.  Proc.  i§  200-202.  providing  that 
an  attacliment  may  be  discharged  for  improper 
issuance  of  the  writ,  and  allowing  the  defendants 
to  support  the  motion  and  plaintiffs  to  oppose 
it  by  affidavits  or  other  evidence,  the  merits  of 
the  main  action  caiinot  be  tried. 

4.  Proceedings  in  attachment  may  be  amend- 
ed. 

Appeal  from  district  court,  Flathead  coun- 
ty;  Dndley  Du  Bose,  Judge. 

Action  by  George  R.  NeWell  and  others,  do 
Ing  business  under  the  name  of  George  R. 
Newell  &  Co.,  against  F.  R.  Whltweil  and 
another,  doing  business  under  the  name  of 
the  Kalispell  Mercantile  Company.  From 
an  order  dissolving  an  attachment,  plaintiffs 
appeaL     Reversed. 

Snlt  in  attachment.  On  July  28,  1883,  the 
appellants,  merchants  in  Minneapolis,  Minn., 
^uatitut^d  suit  against  respondents,  mer- 
chants at  Eallspell,  Mont.,  to  recover  $4.- 
016.40,  due  for  goods  sold  and  delivered,  and 
for  the  sum  of  9950.55.  to  become  due  ooi 
September  11,  189.3.  Affidavit  in  attachmoit 
was  DKide  by  plaintiffs'  agent,  in  which  It 
was  alleged  that  defendants  were  about  to 
dispose  of  their  property  for  the  purpose  of 
defrauding  their  creditors.  August  5,  1803, 
defendants  moved  to  discharge  the  writ  of 
attachment,  on  the  grounds,  substantially, 
that  the  affidavit  failed  to  show  that  the  sum 
charged  for  the  goods  Was  a  reasonable, 
agreed,  or  any  value  thereof;  •  that  when  the 
suit  was  commenced  the  debt  upon  which  it 
was  instituted  was  not  due;  that  the  goods 
purchased  by  defendants,  and  for  which  the 
suit  was  brought,  were  purchased  upon  time, 
as  agreed  upon  by  the  parties,  which  time 
had  not  expired  when  the  suit  was  institut- 
ed: and  that  the  affidavit  of  plaintiffs  was 
false  and  untrue.  Other  grounds  were  In- 
cluded In  the  motion,  which  it  Is  not  neces- 
sary to  recite.  To  support  that  motion  cer^ 
tain  affidavits  were  filed  by  the  defendants, 
denying  any  disposition  of  their  property, 
other  than  in  the  usual  course  of  business, 
and  denying  any  fraud  on  their  part,  or  any 
intended  fraud.  Upon  August  19th  plain- 
tiffs filed  an  amended  complaint,  by  leave  of 
court,  setting  forth  that  between  September 
21,  1892,  and  June  5,  1893,  defendants  be- 
came indebted  to  plaintiffs  for  goods  sold  at 
the  defendants'  Instance  and  request,  be- 
tween said  dates.  In  the  sum  of  $4,016.40; 
that  all  of  said  goods  were  sold  and  deliv- 
ered by  plaintiffs  to  defendants  on  a  credit 
of  SO  and  60  days,  and  that  all  goods  sold 
after  April  10,  1893,  were  sold  on  30  days' 
credit.  Plaintiffs  further  allege  that  be- 
tween May  29  and  June  11,  1803,  defendants 
became  indebted    to  them   In  the   sum   of 


$930.55  upon  open  account  for  goods  sold  be- 
tween said  dates;  that  on  terms  of  condi- 
tional credit  the  said  sum  of  $950.55  became 
due  on  September  11th,  if  the  conditions  un- 
der which  the  goods  were  sold  did  not  tran- 
spire. The  credit  contract  was  as  follows: 
"A  conditional  credit,  as  stipulated  on  the 
face  of  this  Invoice,  will  be  allowed  on  this 
bill,  provided  that,  should  any  suit  <x  action 
at  law  be  brought  against,  or  any  lien  be 
given  by,  the  purchaser  named  In  said  in- 
voice, or  if  he  shall  assign,  sell  out,  change, 
or  retire  from  business,  this  bill  shall  at 
once  become  due  and  payable."  Plaintiffs 
alleged  that  after  the  sale  of  the  goods  cer- 
tain actions  at  law  were  commenced  by  va- 
rious parties  against  defendants;  that  all 
these  actions  were  brought  before  plaintiffs 
sued,  by  reason  of  which  fact  the  said  som 
of  $950.55  became  impiediately  due  and  pay- 
able. An  amended  affidavit  in  attachment 
was  filed,  in  which  B.  S.  Johnson,  as  duly- 
mithorhced  agent  of  plaintiffs,  swore  to  the 
total  indebtedness  of  defendants  to  plaintiffs 
in  the  sun  of  $4,966.95,  upon  an  ^press  and 
implied  contract  for  the  payment  of  money. 
Upon  August  19th,  the  defendants,  in  sup- 
port of  their  motion  to  dissolve,  filed  their 
affidavits,  substantially  as  follows:  Defend- 
ants and  plaintiffs  agreed  that  plaintiffs 
would  extend  the  defendants  a  line  of  credit 
to  the  amount  of  $5,000,  and  that  no  amounts 
owing  to  plaintiffs,  excepting  sums  exceeding 
$5,000,  should  be  due  and  x)ayable;  and  as 
long  as  defendants  continued  to  purchase 
goods  from  plaintiffs  the  $5,000  was  not  to 
be  due  and  collectible,  and,  when  tbey 
ceased  to  do  business  with  plaintiffs,  then  the 
whole  indebtedness  was  to  be  due  and  pay- 
able; and  defendants,  in  consideration  of  that 
agreement,  were  to  pay  on  all  bills  which 
were  not  paid  at  the  end  of  80  and  60  days 
from  the  date  of  the  pnrchase,  according  to 
the  class  of  goods  purchased,  8  per  cent,  per 
annum  thereon.  As  an  exhibit  to  their  affi- 
davit, defendants  filed  and  attached  a  letter 
of  plaintiffs  to  defendants,  dated  February 
4,  1893.  The  tenor  of  this  letter  to  defend- 
ants Is  that  plaintiffs,  being  Informed  by 
their  agent  that  defendants  desired  to  trade 
with  them,  and  would  require  a  credit  of 
about  $5,000,  plaintiffs  would  be  gald  to  ac- 
commodate them,  and  receive  their  business, 
charging  defendants  Interest  on  their  over- 
due acconnts  at  the  rate  of  8  per  cent,  per 
annum.  The  letter  continued:  "If  this  Is 
satisfactory  to  you,  we  shall  be  pleased  to 
have  a  property  statement  from  you  for  ref- 
erence. •  •  •  We  inclose  herewith  a  blank 
for  this  purpose,  which  we  trust  you  wiH 
feel  disposed  to  fill  out  and  return  to  us." 
The  affidavit  of  the  defendants  further  stat- 
ed that  at  the  time  of  purchasing  the  goods 
no  conditions  on  the  back  of  the  Invoices  or 
bills,  or  any  other  conditions  thereon,  were 
made  part  of  the  dealings  between  the  par- 
ties, and  that  no  contract,  otBer  than  thf 
one  hereinbefore  stated,  was  made  betwec-n 
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the  parties;  and  that  when  this  suit  was  In- 
Btitated,  and  the  attachment  issued,  none  of 
the  debts  upon  which  it  was  brought  were 
due  and  payable;  that  the  affidavits  of 
plaintifl's  stating  the  bills  and  invoices  of 
goods  Bold  and  delivered  to  defendants  by 
plaintiffs,  and  the  conditions  that  the  debt 
was  to  become  due  and  payable  upon  the 
institution  of  any  other  suit,  or  issuance  of 
attachment,  are  not  true,  but  false.  Affiants 
attached  certain  bills  ,and  invoices  delivered 
to  defendants  by  plaintiffs,  In  which  the 
credit  condition  did  not  appear;  and  affi- 
ants state  that  their  attention  was  never 
called  to  any  condition  on  the  bills  for  the 
purchase  of  goods,  or  any  other  paper  by 
which  the  debts  sued  for  were  to  become  due 
at  any  other  time  than  as  heretofore  stated, 
and  that  the  credit  condition  was  not  part 
of  the  negotiations  bqtween  plaintiffs  and 
defendants. 

The  invoices  attached  to  defendants'  affi- 
davits were  for  various  articles  of  merchan- 
dise, and  are  summarized  as  follows:  May  29, 
1898,  terms  60  days,  $370.44;  July  11,  1893, 
terms  CO  days,  $iJ02.61;  April  22,  1893,  terms 
30  days,  $335.79;  April  29,  1893,  terms  30 
days,  $407.91;  April  29,  1893,  terms  30  days, 
$172.20;    May  29,  1893,  terms  30  days,  $22.95. 

George  R.  Newell  and  Thomas  P.  Jumper, 
In  behalf  of  plaintiffs,  filed  affidavits,  deny- 
ing specifically  that  such  an  arrangement  in 
relation  to  the  $5,000  credit,  as  sworn  to  by 
defendants,  was  ever  contemplated  or  entered 
into,  and  denied  that  in  the  letter  hereinbe- 
fore set  forth  such  an  arrangement  ever  was 
referred  to  or  contemplated;  and  set  forth 
that  as  a  condition  of  extending  to  defendants 
the  credit  proposed  and  contemplated  by  said 
letter,  defendants  were  required  and  expect- 
ed to  furnish  the  plaintiffs  a  property  state- 
ment, but  that  defendants  never  furnished 
Che  plaintiffs  any  statement  whatsoever;  thai 
there  were  continual  dealings  between  the 
parties  from  September,  1892,  to  July  11, 
1893;  that  some  of  the  goods  sold  were  for 
cash,  without  credit,  but  mostly  on  credit  of 
30  and  60  days,  and  that  never  were  the  de- 
fendants Indebted  to  plaintiffs  in  the  sum  of 
$0,000,  and  that  they  continued  to  pay  to 
plaintiffs  money  on  their  account,  and  made 
several  payments  of  $500  each  in  May  and 
June,  1803,  and  that  at  the  time  of  the  com- 
mencement of  the  suit  there  was  owing  and 
due  at  least  $4,016.40  for  goods  sold  and  de- 
livered prior  to  May  31,  1803;  that  the  par- 
ties correspond  with  one  another,  and  that 
such  correspondence  in  its  purport  Is  incon- 
sistent with  the  agreement  claimed  by  the  de- 
fendants. The  afiSlants  re-aver  the  conditional 
credit  agreement,  and  set  forth  that  while 
the  plaintiffs  were  selling  goods  to  the  de- 
fendants they  sent  and  delivered  37  Invoices, 
under  various  dates,  in  all,  or  nearly  all,  of 
which  the  conditional  credit  agreement  was 
written  and  printed.  Attached  to  the  plain- 
tiffs' affidavH  are  letters  by  plaintiffs  to  de- 
Xeodonts  asking  for  moneys  on  account,  and 


urging  prompt  remittances  on  account  of 
hard  times.  One  letter,  dated  May  5,  ISSXl 
states  the  amount  of  defendants'  indebted- 
ness to  be  $l,2Go,  plaintiffs  asking  for  $800  or 
$1,000.  Another  letter,  of  June  5,  1893,  states 
their  Indebtedness  to  be  $3,174.90;  It  asks  for 
$1,000.  Another  letter,  dated  July  6,  1893,  in- 
forms defendants  that  plaintiffs  have  drawn 
for$500.  The  lettersof  defendants  to  plaintiffs, 
also  made  part  of  plaintiffs'  affidavit,  ask  for 
statements  of  account,  and  promise  to  send 
more  money.  One  letter  In  particular,  dated 
June  16,  1893,  tells  plaintiffs  that  they  remit- 
ted plaintiffs  $500  the  day  before,  and  will 
remit  again  in  a  few  days,  and  asks  plain- 
tiffs not  "to  crowd  defendants  in  the  matter, 
and  they  will  do  all  they  can  for  them." 

E.  S.  Johnson,  agent  of  the  plaintiffs,  swore 
by,  affidavit  that  be  was  familiar  with  the 
terms  of  credit  given  by  plaintiffs  to  mer- 
chants in  Montana;  that  he  had  examined 
all  the  bills  and  invoices  of  goods  sold  by 
plaintiffs  to  defendants,  for  which  this  suit 
was  brought,  and  that  there  was  but  one 
item  In  all  of  said  bills  which  was  a  credit 
of  four  months,— that  was  an  Item  of  $60.43, 
dated  September  21,  1892;  that  all  of  said 
goods  sued  for  In  this  action  were  sold  on 
conditional  credit  of  60  and  30  days,  except 
$900.55,  where  the  conditional  credit  applied. 
He  further  states  that  on  Julj  1st  he  was  in 
Kalispell,  and  knew  that  suits  and  attach- 
ments had  been  instituted  against  defend- 
ants, and  upon  this  Information  he  acted  by 
procuring  counsel  for  plaintiffs.  Affiant  fur- 
ther denies  .any  agreement  between  plaintiffs 
and  defendants  tluit  the  acounts  were  not 
due. 

J.  6.  McLean,  also  an  agent  of  plaintiffs, 
filed  an  affidavit  denying  the  agreements  as 
set  forth  by  defendants'  affidavits,  and  stat- 
ing "that  the  longest  time  mentioned,  even 
a»  a  conditional  credit,  had  expired  on  the 
whole  sum  of  $4,966.95  at  the  time  this  suit 
was  instituted;  but  affiant  alleges  that  It 
was  In  all  bills  and  invoices  of  goods  sold  by 
the  plaintiffs  to  the  defendants,  for  the  recov- 
ei>'  of  which  value  this  action  is  brought,  made 
a  condition,  and  distinctly  printed  upon  said 
bills  as  a  part  of  the  contract  of  sale,  that 
the  credit  mentioned  In  said  Invoice  and  bills 
was  a  conditional  credit,  which  condition  was 
as  follows."  The  conditional  credit  is  then 
set  forth  fully.  Affiant  further  states  that  be- 
fore this  suit  was  Instituted  other  suits  and 
attachments  were  Issued  for  large  sums  of 
money. 

Upon  August  2gtb  defendant  Wbitwell  filed 
a  counter  affidavit,  stating  that  he  bought  all 
the  goods  for  bis  firm,  apd  that  he  never  as- 
sented to  the  credit  memorandum,  and  that 
all  the  statements  In  relation  thereto  were 
false.  He  then  proceeds  aa  follows:  "AfB- 
ant  further  says  that  at  the  time  the  said 
plaintiffs  commenced  their  saldacilon  against 
these  defendants,  these  defendants  bad  not 
given  any  lien  on  any  of  their  property,  nor 
made  any  assignment,  or  sold  out,  or  chan- 
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ged  or  retired  from  btuilness,  bet  that  they 
were  conducting  ibetr  said  business  In  the 
usual  way;  affiant  further  says  that  he  ia 
Informed  and  believes  that  no  action  at  law 
had  been  commenced  against  these  defend- 
ants at  the  time  these  plalutiCTB  commenced 
their  said  suit,  but  that  these  plaintiffs,  act- 
ing together  with  other  creditors  of  the  de- 
fendants,—Griggs,  C!ooper  &  Co.,  C.  Ootzlan 
&  Co.,  W.  S.  Conrad  &  Co.,  and  C.  U.  Groff,— 
secretly  agreed  together  to  commence  their 
said  actions  In  the  order  In  which  the  same 
were  commenced,  and  share  pro  rata  In  the 
collections  of  their  said  claims,  all  of  the  said 
creditors  well  knowing  that  their  said  claims 
Vere  In  a  large  part  not  due.  Affiant  says, 
and  has  reason  to  believe,  that  all  of  said 
suits  were  prepared  by  the  same  attorneys, 
at  the  same  time.  Affiant  further  says  that  at 
the  time  the  writ  of  attachment  was  served 
on  these  defendants  the  attachments  for  the 
other  above-named  plaintlfTs  were  served, 
and  that  they  were  all  served  at  the  same 
time  and  simultaneously;  and  further  aflOant 
sayeth  not" 

Newell  &  Jumper,,  for  plaintiffs,  filed  anoth- 
er affidavit  Id  which  they  stated  that  said  ac- 
counts sued  on,  ?4,016.40,  were  due  by  vb> 
tue  of  the  expiration  of  the  time  credits,  and 
that  1050.55  became  due  by  virtue  of  suits 
against  the  defendants  commenced  before 
this  action  was. 

Upon  the  hearing  on  the  motion  to  dissolve, 
the  following  proceeding  was  had:  "After  ar- 
gument by  counsel,  and  it  being  admitted  in 
open  court  by  the  plaintiffs'  counsel  that  the 
sum  of  $066.84  was  due  only  by  virtue  of  the 
fact  that  there  was  a  certain  clause  placed 
upon  the  invoices  of  goods  shipped  from  the 
plaintiffs  to  the  defendants  by  virtue  of 
which  the  debt  would  become  due,  provided 
the  defendants  were  attached  at  any  time.  It 
was  further  admitted  by  plaintiffs'  counsel 
that  the  invoices  of  goods  amounting  to 
$G66.84  did  not  have  this  condition  upon 
them,  whereupon  the  court  informed  plain- 
tiffs' counsel  that  he  would  decide  as  to  that 
amount  the  debt  was  not  due,  and  would  dis- 
solve their  attachment,  imless  they  amended 
their  affidavit  in  conformity  with  the  amount 
that  there  was  actually  due.  Plaintiffs'  coun- 
sel contended  that  there  were  thirty-seven  in- 
voices of  goods  from  plaintiffs  to  defendants 
in  which  the  condition  for  the  maturity  of  the 
entire  debt  does  appear,  and  that  even 
though  there  were  three  or  four  Invoices, 
amounting  to  $666.84.  ofa  which  this  condition 
was  absent  yet  there  were  enough  invoices 
In  which  the  condition  did  appear  to  work 
the  maturity  of  the  entire  debt  and  therefore 
refused  to  amend.  Plaintiffs'  counsel  fur- 
ther contended  that  the  debt  was  an  entire 
debt  the  court  finding  that  It  was  not  Plain- 
tiffs' counsel  refused  the  offer  to  amend,  and 
thereupon  the  court  ordered,  adjudged,  and 
decreed  that  the  said  attachment  be  dis- 
f  solved."  From  the  order  dissolving  the  at- 
tachment pl^ntlfCs  appeal. 


Mclntlre  &  Olluton  and  Btrevell  ft  Porter, 
for  appellants.  P.  J.  McLaughlin  and  H.  G. 
Mclntir^  for  respondents. 

HUNT,  J.  (after  stating  the  facts).  Upon 
the  hearing  on  the  motion  to  dissolve  the  at- 
tachment the  court  heard  no  testimony  other 
than  the  affidavits  contained  In  the  state- 
ment hereinbefore  recapitulated.  We  may 
concede  that  upon  disputed  questions  of 
fact  where  there  is  a  substantial  conflict  be- 
tween the  statements  made  by  those  who 
seek  to  dissolve  the  attachment  and  those 
who  try  to  retain  such  a  lien,  the  court  will 
not  disturb  the  decision  of  the  district  Judge, 
wiless  It  is  clearly  against  the  iveponderance 
of  evidence;  yet  we  are  Irresistibly  led  to  a 
conclusion.  In  the  ease  t»efore  us,  directly  op- 
posite to  that  entertained  by  the  district 
court  It  must  be  remembered  that  the  case 
Is  not  one  where  the  witnesses  testified  In 
person,  and  where  the  manner  In  which  they 
gave  their  evidence  might  have  materially 
aided  the  trial  Judge  In  weighing  their  credi- 
bility. For  this  reason  the  case  must  be  de- 
cided by  this  court  precisely  upon  what  was 
before  the  district  court;  that  Is,  upon  record 
evidence,  and  nothing  else.  Boblnson  r.  Mel- 
vln,  14  Kan.  484;  Landsman  t.  Thompson, 
9  Mont  182,  22  Pac.  1148.  We  regard  the 
statement  made  by  the  defendants  to  the 
effect  that  plaintiffs  were  to  extend  the  de- 
fendants a  credit  of  $5,000,  and  that  all  sums 
In  excess  of  $5,000  were  alone  to  be  collect- 
ed, so  long  as  defendants  continued  to  do 
business  with  plaintiffs,  as  wholly  nnreasoo- 
able  on  its  face.  It  is  Incredible  that  such 
an  unusual  agreement  which  was  a  practical 
loan  of  $5,000,  never  to  be  repaid  if  respond- 
ents traded  with  appellants,  could  have  been 
entered  Into.  But  if  our  conclusion  in  rela- 
tion to  this  agreement  being  of  Itself  Im- 
probable, Is  erroneous,  to  satisfy  ns  that  we 
are  right  we  have  only  to  refw  to  the  cor- 
respondence between  plaintiffs  and  defend- 
ants, wherein  the  defendants,  long  prior  to 
the  time  when  their  credit  even  approximated 
the  sum  of  $5,000,  were  asking  leniency  at 
appellants'  hands  In  collections,  and  makhig 
, remittances  to  the  plaintiffs,  thanking  them 
for  past  favors,  and  promising  to  clear  their 
accounts  up.  In  one  letter,  quoted  in  part 
in  the  statement  of  the  case,  defendants  ask 
plaintiffs  not  to  "crowd  them."  It  naturally 
suggests  Itself,  why  should  the  defendants  asK 
the  plaintiffs  not  to  crowd  them  when  they  on- 
ly owed  plaintiffs  about  $3,000,  and  under  their 
agreement,  as  contended  for,  there  could  be  no 
indebtedness  collected  until  a  maximum  credit' 
of  $5,000  had  been  incurred?  The  statements 
of  several  witnesses  for  the  plaintiffs  all  go  to 
show  that  the  credits  extended  were  for  less 
than  four  months,  with  but  one  exception; 
and  that  the  moneys  were  due  for  each  and 
every  Invoice^  prior  to  the  Institution  of  this 
action,  except  for  the  amount  of  those  In- 
voices which  only  became  due  by  vlrtQ*  <tf 
the  happening  of  the  contingency  provided  for 
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In  the  credit  memoranda.  In  relation  to 
tbe  goodfl  sold  to  the  defendants  for  the 
$050.55  due  on  such  memoranda  of  credit, 
we  think  the  weight  of  testimony  is  clearly 
on  the  Bide  of  the  plaintiffs.  It  appears  by 
th«  affidavits  of  Johnson  and  McLean  and 
others  that  the  tains  of  credit  upon  goods 
sold  on  invoices,  to  the  amount  of  $4,016.40, 
had  expired,  and  that  without  any  credit  con- 
dition that  sum  would  be  due;  but  that  in  all 
the  invoices  of  goods  sold  by  plalutiCTs  to  de- 
fendants and  sued  for  in  this  action,  the  con- 
ditional credit  was  printed  upon  the  bills,  and 
made  part  of  the  contract  of  sale,  and  that 
the  sum  total  of  the  amount  due  upon  goods 
sold  under  the  conditional  credit  agreement 
exceeded  the  sum  total  of  the  amount  sued 
for.  It  further  appears  that  certain  goods  wera 
sold  tot  cash  iu  the  course  of  transactions  be- 
tween the  i>artle8,  and  that  of  37  invoices 
sent  by  plaintiffs  to  defendants  In  the  course 
of  the  dealings,  all  but  3  or  4  had  the, credit 
memoranda  appearing  upon  the  face  of  the 
Invoice.  We  can  but  think  that  the  argument 
of  plaintifTs  Is  reasonable  and  fair,  when  they 
■ay  that  the  only  invoices  which  did  not  con- 
tain the  memoranda  of  credit  clause  were 
cash  transactions  between  the  parties,  and 
are  therefore  immaterial  In  consldarlng  this 
motion  In  the  suit  Such  a  view  conforms 
with  tbe  several  statements  made  by  plain- 
tifTs witnesses,  which  statements  are  not  suc- 
cessfully controverted  by  the  defendants. 
Tbe  statement  by  defendants  that  their  atten- 
tion had  not  been  called  to  the  credit  clause 
is  entitled  to  very  little  or  no  weight  Wa 
cannot  believe  that  s  mercantile  firm  would 
be  80  careless  in  reading  Its  Invoices  as  to 
overlook  such  an  unusual  and  important  con- 
dition on  so  many  invoices  of  goods  sent  them. 

There  is  an  attempt  on  the  part  of  the  de- 
fendants to  deny  that  the  claims  apparently 
not  due  did  not  become  so  by  virtue  of  any 
suits  against  defendants:  but  this  portion  of 
the  affidavit  of  defendant  Whltwell  Is  vra- 
■Ive,  and  evidently  sham,  t>ecause  he  does  not 
contradict  what  is  averred  to  be  shown  by  the 
records,  namely,  that  Griggs,  Coopa  &  Co., 
and  others,  had  Instituted  suits  against  his 
firm  before  plaintiffs  sned.  His  statement 
that  these  plaintiffs  and  other  creditors  se- 
cretly agreed  to  commence  their  actions  in 
the  order  in  which  the  same  were  com- 
menced, and  share  pro  rata  In  tbe  collections 
of  their  claims,  all  of  said  creditors  well 
knowing  that  their  said  claims  were  In  a 
large  port  not  due,  is  in  Itself  a  contradiction 
of  the  averment  that  no  suits  bad  been  in- 
stituted. A  careful  reading  of  tbe  aforesaid 
affidavit  of  defendant  Whltwell,  ffied  Aufuat 
29,  1893,  will  demonstrate  the  falsity  of  its 
contents,  provided,  of  course,  summons  had 
been  served  upon  the  defendants,  of  whom 
he  was  one,  In  the  proceedings  to  which  he 
himself  refers  In  a  part  of  his  affidavit  on  the 
notion  to  dissolve. 

The  respondents  argue  that  the  plaintiffs' 


coimsel  in  open  court  admitted  that  $666.84 
of  the  account  sued  on  was'  not  due,  and,  al- 
though opportunity  was  offered  the  plain- 
tiffs to  amend,  they  refused  to  do  sa  We  do 
not  construe  the  attitude  that  the  plaintiffs 
assumed,  which  Is  exactly  set  forth  In  th* 
Itatement  of  facts,  to  be  aa  admission  of  tbe 
fact  that  $666.84  of  the  debt  sued  for  was  not 
due,  Inasmuch  as  counsel  expressly  restricted 
their  admissions  to  the  statement  that  that 
Amount  was  due  only  by  rhrtue  of  the  credit 
memoranda  clause  upon  the  Invoices.  Plain- 
tiffs' counsel  did  admit  that  the  Invoices 
amountlD;;  to  $666.84  did  not  have  the  credit 
condition  upon  them;  but  further  stated  that 
there  were  37  invoices  in  which  the  condition 
of  credit  did  appear,  and  that,  notwithstand- 
ing the  fact  that  3  or  4  invoices,  amounting 
to  $666.84,  did  not  have  that  condition,  yet 
there  were  enough  Invoices  upon  which -it  did 
appear  to  make  the  entire  debt  sued  for  due. 
€nder  such  a  contention  made  by  the  plain- 
tiffs, and  not  directly  and  speclflcally  contro- 
verted by  any  affidavits  of  the  defendants,  we 
think  that  It  was  error  on  the  part  of  the 
district  judge  to  put  the  plaintiffs  npon  an 
election  requiring  them  to  either  amend  their 
affidavit  in  attachment,  or  to  submit  to  a  dis- 
solution thereof.  Our  conclusion  U  that,  up- 
on all  the  facts  as  they  appeared  before  the 
learned  judge  of  the  disti-lct  court,  the  affi- 
davits of  respondents  presented  no  substan- 
tial conflict  with  the  statements  of  the  plain- 
tifTs, and  contained  many  statements  so  high- 
ly Improbable  as  to  deny  to  them  claims  to 
belief.    Landsman  v.  Thompson,  supra. 

Respondents  next  argue  that  the  affidavit 
upon  which  the  attachment  In  this  case  was  is- 
sued Is  fatally  defective,  upon  the  ground  that 
part  of  the  claim  was  not  due;  but  this  argu- 
ment Is  based  upon  the  hypothesis  that  the  rul- 
ing of  the  court  was  correct  that  $60634  of  the 
amount  sned  for  was  not  yet  dne.  Oar  opin- 
ion upon  the  merits  renders  it  unnecessary  to 
discuss  the  question  of  whether  or  not  an  at- 
tachment is  void  where  the  affidavit  states 
that  a  greater  sum  Is  doe  than  Is  subsequent- 
ly determined  to  be  due.  We  think,  however, 
that  under  tbe  weight  of  authority,  where  a 
person  has,  to  good  faith,  made  a  mistake  In 
the  amount  of  the  Indebtedness,  to  secure 
which  the  attachment  was  Issued,  it  is 
within  the  power  of  the  court  to  permit  an 
amendment  to  be  made,  and  judgment  to  be 
entered  in  the  proper  sum,  and  that  the  plain- 
tiff should  not  lose  his  whole,  lien  because  of 
an  inadvertent  error.  The  procuring  of  an 
attachment  is  a  proceeding  witlUn  the  spirit 
of  the  Code^  and,  If  such  proceeding  Is  de- 
fective, tbe  same  may  be  amended  in  the  fur- 
therance of  Justice,  like  any  other  proceed- 
ing, under  sectloa  114.  Pieise  t.  Milea,  S 
Mont  B50,  6  Pac.  347;  Ifagee  t.  Fogerty,  C 
Mont  237,  11  Pac.  668;  Josephl  v.  Clothinc 
Co.,  13  Mont  195, 33  Pac.  1;  Peiffer  t.  Wheel- 
er, 76  Hun,  280,  27  N.  Y.  Supp.  771;  Insor- 
ance  Ca  T.  Dlmmick  (Sujk.)  22  M.  X.  Sufp. 
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1096;  48  Vaxw.  Code  PI  58S;  Strnthers  r. 
McDowell,  5  Neb.  40L  The  legislature  has 
not  only  failed  to  disapprove  of  these  repeat- 
ed Judicial  Interpretations  of  the  attachment 
laws,  bat  has  expressly  sanctioned  them  by 
the  adoption  of  a  provision  in  the  new  Code 
of  ClvU  Procedure,  passed  in  1895,  permitting 
amendments  to  the  affidavit  in  attachment. 
Section  016,  Code  Civ.  Proc. 

Finally,  we  are  asked  to  declare  the  affi- 
davit in  attachment  in  this  case  wholly  i&- 
BUffldent,  because,  nnder  section  181,  Code 
Olv.  Proc.,  the  affidavit  must  show  the  ex- 
istence of  certain  facts,— 4unong  others,  that 
the  debt  sued  on  is  upon  contract  The 
amended  affidavit  filed  pursues  the  usual 
course  of  simply  stating  the  affiant's  conclu- 
sion, namely,  that  defendants  are  indebted  to 
plalutiffB  In  the  sum  of  fi,066.95,  with  10  per 
cent  per  annum  Interest  thereon  from  the 
28th  day  of  Angust  1893,  upon  an  express 
and  Implied  contract  for  the  payment  of  mon- 
ey, which  is  now  due  from  defendants  to 
plaintiffs.  But  we  think  that  such  an  affi- 
davit is  sufficient  Tinder  onr  statutes  the 
clerk  must  Issue  the  writ  of  attachn^ent  when 
the  affidavit  required  by  law  has  been  filed, 
and  the  necessary  undertaking  has  been 
given.  It  certainly  was  riot  contemplated  by 
tbe  statute  that  the  clerk  should  exercise 
more  than  a  ministerial  duty  In  issuing  a 
writ  of  attachment;  and,  where  the  ulti- 
mate facts  are  set  forth  as  fuUy  as  they 
were  in  this  case,  the  statute  has  been 
substantially  complied  with.  Wheeler  t. 
Fanner,  88  CaL  203;  Bank  t.  Boyd,  86  Cai 
286,  25  Pac.  20;  Gutman  r.  Iron  Co.,  6  W. 
Va.  22;  Drake,  Attachm.  I  98;  1  Wade,  At- 
tacbm.  pp.  120,  181;  Weaver  v.  Hay  ward,  41 
CaL  118;  Crawford  v.  Roberts,  8  Or.  324. 
Under  a  statute  substantially  like  ours,  re- 
quiring an  affidavit  showing  the  nature  of  tbe 
plalntlfl's  claim,  It  has  been  held  reference 
may  be  had  to  the  complaint  where  the  state- 
ment is  not  as  full  in  the  affidavit  as  may 
be  desired.  Hart  v.  Barnes,  24  Neb.  782,  40 
N.  W.  322;  Drake,  Attachm.  |  96;  Wap.  At- 
tachm. p.  87.  We  might  rest  the  decision  of 
this  case  upon  the  views  hereinbefore  ex- 
pressed. An  important  question  of  practice, 
however,  was  ably  presented  to  the  court  as 
the  principal  one  Involved,  and,  in  view  of 
tbe  fact  that  we  have  given  to  It  a  very  care- 
ful examination,  it  Is  proper  that  we  express 
what  seems  to  us  to  be  the  better  view  of  tbe 
IMlnt  raised. 

By  the  affidavits  used  on  the  motion  to  dis- 
solve, the  real  Issue  between  the  parties  was 
whether  the  debt  sued  on  by  the  plalntUIs 
was  due  wholly  or  in  part  To  determine  this 
Issue  involved  a  consideration  of  the  entire 
merits  of  the  controversy  between  thar  par- 
ties. We  are  not  prepared  to  believe  that 
sncb  a  determination  can  be  had  on  a  motion 
to  dissolve  an  attachment  By  section  200  of 
the  Code  of  Civil  Procedure  the  only  ground 
upon  which  an  attachment  may  be  dischar- 
ged is  tliat  the  writ  was  Improperly  issued. 


If  this  statute  were  standing  by  Itself,  w* 
doubt  whether  any  inquiry  could  be  had  be- 
yond what  might  be  apparent  by  the  records 
in  the  case  before  the  court;  but  tbe  law  evt- 
dently  contemplates  a  further  examlnatloiu 
for,  by  sections  201  and  202,  the  motion  to 
discharge  an  attachment  on  tbe  ground  that 
the  writ  was  improperly  issued  may  be 
made  upon  affidavits,  as  well  as  upon  tb* 
papers  themselves;  and  the  plaintiff  may  op- 
pose these  affidavits  by  counter  affidavits,  or 
other  evidence,  in  addition  to  those  on  whicli 
the  order  of  attachment  was  made.  We  there- 
fore think  that  an  attachment  can  be  dis-. 
solved  for  irregularities  or  Imperfections  in  its 
issuance,  not  only  apparent  upon  the  writing 
and  the  printing  contained  in  the  papers,  but 
upon  other  grounds,  wherein  it  is  made  to 
appear  that  tbe  issuance  of  tbe  writ  has  been 
improper  or  irregular.  , 

But  how  far  can  the  investigation  under 
tbe  motion  go,  and  how  restrictive  or  bow 
liberal  are  the  terms  of  the  statute?  If,  tor 
instances,  the  notary  taking  tbe  oath  of  the 
plaintiff  to  the  affidavit  was  not  in  fact  a 
notary;  if  on  tbe  same  demand  a  second  writ 
has  been  Issued  In  the  same  county;  or 
where  tbe  bond  was  not  signed  by  those  pur- 
porting to  have  signed  It;  or  where  the  party 
making  oath  to  tbe  affidavit  as  the  agent  of 
the -plaintiff  was  not  In  fact  bis  agent;  or 
perhaps  Id  other  instances,  where  the  writ 
is  founded  upon  fiicts  not  the  same  ones  con- 
stituting the  cause  of  action,  and  where  a 
decision  upon  such  facts  is  not  a  decision  iQh- 
on  the  identical  issue  to  be  tried  to  a  Jury, 
and  upon  which  plaintiff's  right  of  action 
solely  depends,— we  think  that  a  motion  to 
dissolve  the  attachment  upon  tbe  ground 
that  it  was  Improperly  issued  Is  contemplated 
by  tbe  statute,  and  in  such  Instances  affida- 
vits may  be  resorted  to  to  properly  place  be- 
fore the  court  the  Information  necessary  for 
it  to  have  In  order  to  base  a  finding  upon  tbat 
tbe  writ  has  been  improperly  issued,  and  to 
make  an  order  of  dlscliarge.  But  we  do  not 
think  that  it  Is  within  tbe  terms  of  tbe  stat- 
ute, or  within  the  scope  of  an  inquiry  into- 
whether  there  has  been  an  improper  issuanoa 
of  the  writ,  for  tbe  district  court  to  try  tbo 
merits  of  the  main  action  in  a  motion  to 
dissolve  the  attachment  If  it  were,  the 
court  by  the  expression  of  an  opinion  upon 
disputed  questions  of  t&ct,  could,  on  a  mo- 
tion to  dissolve  to-day,  render  a  Judgment  In- 
volvbug  the  merits  of  the  suit  which  tbe  law 
says  a  Jury  alone  can  do  to-morrow,  if  either 
party  elects  to  have  a  Jury.  It  Is  urged  that 
an  attachment  proceeding  is  but  ancillary  to 
tbe  main  action,  and  that  a  trial  upon  that 
issue  does  not  affect  the  merits  of  the  suit 
This  is  true,  but  it  does  not  diepose  of  the 
anomalous  position  to  which  the  defendants' 
reasoning  carries  us.  If  the  Judge  may  try 
the  facts  and  destroy  tbe  entire  value  of  the 
plaintiff's  Judgment  by  dissolving  tbe  attach- 
ment thus  declaring  It  improvidently  Issued; 
while  a  Jury,  upon  precisely  the  same  testt 
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inony,  and  upon  the  Identical  issue,  might 
decide  contrary  to  the  Judge,  and  award  tlie 
plaintiff  a  verdict  for  all  he  asks,  upon  the 
ground  thkt  the  debt  is  due.  Or,  to  carry  the 
illustration  further,  after  the  defendants  have 
had  the  motion  to  dissolve  sustained  because 
the  debt  was  not  due,  they  might  default  as 
to  the  action,  and  thus  confess  it  was  due. 
Under  such  conditions  what  would  piaintHTs 
position  be?  By  the  previous  ruling  of  the 
Judge  on  the  merits  his  debt  was  not  due,  but 
by  the  verdict  of  the  Jury  on  the  merits  his 
debt  was  due.  Between  this  legal  game  of 
battledoor  and  shuttlecock,  he  would  have  a 
Judgment  good  only  in  form,  without  any 
substance  wherewith  to  satisfy  it  It  may 
be  that  cases  will  arise  where  it  is  diflScult  for 
the  trial  court  or  Judge  to  say  whether  the 
facts,  when  disputed  on  a  motion  to  dissolve, 
are  the  same  ones  upon  which  the  cause  of 
action  depends.  But,  notwithstanding  such 
occasional  perplexities,  we  believe  that  our 
construction  of  the  statutes  Is  the  correct  one, 
and  that  far  less  injurious  consequences  will 
flow  from  pursuing  the  rule  laid  down  herein 
than  would  from  holding  that  the  statutes 
permit  the  directly  disputed  Issues  of  the 
main  suit  to  be  adjudicated  by  the  trial  court 
upon  ex  parte  aflldavits,  and  thus  too  often 
destroy  the  object  of  the  suit  itself,— the  collec- 
tion of  a  debt  This  question  has  been  con- 
sidered by  the  supreme  court  of  New  York 
a  number  of  times  within  the  past  few  years. 
In  Lowenstein  v.  Salinger,  17  N.  Y.  Supp.  70, 
it  was  held  that  the  court  would  not  ordinari- 
ly, on  motion  to  vacate  an  attachment,  try 
questions  regarding  the  -cause  of  action  which 
should  properly  be  left  to  be  determined  on 
a  trial.  This  ruling  Is  approved  of  by  the 
same  court  In  Brown  v.  Wigton,  18  N.  X, 
Supp.  490,  where  the  court  refused  to  dissolve 
an  attachment  because  the  affidavits  raised 
the  merits  of  the  controversy.  In  Paper  Co. 
V.  Johnson,  Id.,  It  was  sought  to  vacate  an 
attachment  on  the  ground,  according  to  the 
affidavit  of  the  defendant,  that  there  was  no 
such  debt  due  as  was  claimed  in  the  com- 
plaint. It  was  held  that  was  a  question 
which  could  only  be  disposed  of  upon  the 
trial,  and  could  not  be  considered  by  the 
court,  as  the  facts  were  not  undisputed,  nor 
were  the  legal  conclusions  certain.  In  John- 
son V.  Door  &  Trim  Co.,  29  N.  Y.  Supp.  797, 
on  an  appeal  from  an  order  denying  the  mo- 
tion of  appellant,  a  junior  attaching  creditor, 
to  vacate  the  plaintiCTs  action,  the  supreme 
court  adhered  to  the  principle  laid  down  In 
the  decisions  Just  cited,  and  refused  to  dis- 
solve the  attachment  on  the  ground  that  the 
court  would  not,  on  such  an  application,  x>a88 
upon  the  merits  of  the  action.  The  last  case 
which  we  have  been  able  to  discover  Is  that 
of  Kirby  v.  Colwell,  reported  hi  81  Hun,  385, 
30  K  Y.  Supp.  880,  and  decided  In  October, 
1884.  A  motion  was  there  made  to  vacate  an 
attachment,  solely  upon  the  ground  that  plain- 
tiff had  no  cause  of  action '  against  the  de- 
fendants, and  the  affidavits  presented  In  sup- 


port of  the  motion  denied  the  contract  plead- 
ed, or  the  rendition  of  the  services,  which 
were  the  basis  of  the  plaintifTs  complaint 
The  trial  Judge  vacated  the  attachment,  but 
the  supreme  court  held  that  when,  upon  a 
motion  of  this  character,  the  only  question 
presented  relates  to  the  existence  of  plalntifiT's 
alleged  cause  of  action,  and  is  one  of  fact, 
and  not  of  law,  It  should  be  left  for  deter- 
mination at  the  trial,  and  not  be  decided  upon 
affl'davits.  We  believe  the  New  York  rule 
to  be  the  correct  one,  subject  to  the  qualifi- 
cations hereinbiefore  discussed,  and  generally 
to  the  further  qualification  that,  "where  the 
facts  are  undisputed,  and  the  legal  conclu- 
sion certain,  it  would  be  oppressive  to  hold 
an  attachment  which  is  clearly  without  foun- 
dation." Lowenstein  v.  Salinger,  supra.  The 
case  of  Elling  v.  Kirkpatrick,  6  Mont  119,  9 
Pac.  900,  was  clearly  within  the  New  York 
rule.  The  facts  therein  upon  which  the  mo- 
tion to  dissolve  the  attachment  was  made 
were  written  legal  instruments.  They  were 
such  as  would  lead  up  to  certain  legal  con- 
clusions, and  addressed  themselves  enthrely 
to  the  consideration  of  the  court,  and  not  a 
Jury.  See,  also,  Herrmann  v.  Amedee,  30  La. 
Ann.  393,  where  It  was  held  that  the  defend-_ 
ant  might  put  in  issue,  and  require  to  be  pass-' 
ed  upon,  the  allegations  of  the  plaintiff's  affi- 
davit, on  which  the  writ  Itself  is  Issued,  with- 
out reference  to  the  merits;  but  wh^e  the  pe- 
tition shows  a  cause  of  action,  although  the 
allegations  are  not  true  in  fact,  or  the  defend- 
ant has  defenses  on  which  the  demand  of 
plaintiff  may  be  defeated  on  the  merits,  nei- 
ther the  truth  of  the  allegations  nor  the  de- 
fense on  the  merits  can  be  inquired  into  on 
the  rule  to  show  cause.  The  gen'eral  doc- 
trine is  also  recognized  In  Camahan  v.  Gus- 
tine  (OkL)  37  Pac.  594,  although  In  that  case 
the  court  follow  the  Kansas  cases,  and  Rosen- 
berg V.  Bumstein  (Minn.)  61  N.  W.  684;  MIU- 
er  V.  Chandler,  29  La.  Ann.  88;  Reiss  v. 
Brady,  2  Cal.  132;  Drake,  Attachm.  §  418. 
An  analogy,  too,  may  be  found  in  a  hearing 
on  an  order  of  arrest  against  a  debtor.  Gris- 
wold  V.  Sweet,  49  How.  Prac.  171. 

Several  cases  cited  by  the  respondents  seem 
to  hold  that  there  may  be  a  trial  of  the  ilierits 
on  the  motion  to  dissolve.  The  early  Kansas 
cases,  Robinson  v.  Melvln,  14  Kan.  484,  and 
Bundrem^v.  Denn,  25  Kan.  430,  upon  critical 
examination,  scarcely  go  as  far,  we  think,  as 
the  respondents  would  have  the  court  go  in 
this  case.  If  they  do,  we  hold  that  they  do 
not  state  the  law  correctly,  as  applied  to  our 
statute.  But  In  considering  the  Kansas  cases 
It  is  highly  important  to  note  that  under  para- 
graph 4323,  Gen.  St  Kan.,  a  defendant  may, 
at  any  time  before  Judgment,  move  to  dis- 
charge an  attachment  as  to  the  whole  or  part 
of  the  property  attached,  without  statutory 
limitations,  such  as  Montana  has,  to  the 
grounds  upon  which  the  motion  may  be  bas- 
ed. The  statutes  of  Nebraska  (section  4745, 
Consol.  St.  Neb.)  also  permit  a  motion  to  dis- 
charge a  writ  of  attachment  on  exactly  the 
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same  grounds  as  the  Kansas  statutes,  wltb 
no  express  limitations,  and  yet  the  supreme 
court  of  Nebraska  held,  in  Olmstead  t.  Rir- 
ers  (1870)  9  Neb.  234,  2  N.  W.  360,  that,  where 
a  motion  was  made  to  discharge  an  attach- 
ment on  the  ground  that  the  debt  was  not 
due  at  the  commencement  of  the  suit,  the 
0  truth  or  falsity  of  the  statement  "cannot  be 
Inquired  Into  on  a  motion  to  dissolve  the  at- 
tachment That  question  can  be  settled  only 
on  a  trial  of  the  issues  under  the  pleadinga." 
The  late  Kansas  cases  proceed  upon  the  doc- 
trine of  stare  decisis.  In  Pennsylvania  and  sev- 
eral other  states  the  statutes  confer  the  power 
on  the  court  or  Jury  expressly  to  hear  evidence, 
or  determine  the  truth  of  the  allegations  con- 
tained in  the  affidavit  upon  which  the  writ 
Is  issued,  and  to  dissolve  or  continue  the  liens 
of  such  attachments,  according  aa  he  or  they 
shall  find  the  allegations  of  such  affidavit 
sustained  or  otherwise.  Walls  v.  Campbell 
(Pa.  Sup.)  17  AtL  422;  Woods  v.  Tanquary 
(Colo.  App.)  34  Paa  737;  chapter  6,  (3ode 
Colo.  1S87.  The  case  of  Avery  v.  Zander 
(Tex.  Sup.)  13  S.  W.  971,  relied  on  by  re- 
spondents, held  that  where  the  complaint,  on 
its  face,  showed  that  certain  of  the  claims 
were  not  due,  and  the  affidavit  alleged  that 
the  defendant  was  indebted  to  the  plaintltT 
in  the  aggregate  amount  sued  for,  without 
specifying  what  part  of  the  claims  were  due, 
and  what  part  were  not  due,  an  attachment 
was  properly  dissolved.  But  the  court  over- 
,  looked  an  important  point  in  the  case.  After 
the  original  suit  was  Instituted,  by  leave  of 
court  the  plaintiff  filed  an  amended  petition, 
precisely  as  was  done  in  the  case  at  bar,  de- 
scribing with  greater  particularity  the  claim 
sued  on,  and  showing  what  part  was  due  and 
what  part  was  not  due.  There  is  nowhere 
throughout  the  opinion  any  allusion  to  this 
amended  complaint,  and  the  ruling  of  the 
lower  court  was  sustained  wholly  upon  the 
ground  that  the  original  complaint  and  affi- 
davit showed  part  of  the  claim  was  not  due. 

To  conclude,  if  our  views  of  the  proper  lim- 
itations to  be  put  upon  an  Inquiry  into  wheth- 
er an  attachment  has  or  has  not  been  improp- 
erly Issued  require  modification,  we  think  it 
may  be  had,  possibly,  in  not  confining  the  in- 
quiry on  the  motion  to  cases  where  the  facts 
are  entirely  undisputed,  or  where  the  Irregu- 
larities or  defects  or  improper  modes  of  pro- 
cedure are  Intrinsic  and  not  depend«it  upon 
proofs  aliunde  the  record.  The  order  of  the 
district  court  dissolving  the  attachment  Is  re- 
versed. 

PBMBBRTON,  a  J.,  and  DH  WTTr,  J., 
•oncnr. 


at  Mont  26S)  « 

ORIOGS,  COOPER  &  CO.  v.  KALISPELL 

MERCANTILB  CO. 

(Supreme  Court  of  Montana.    Jane  3,  1885.) 

Appeal  from  diatrict  court,  Flathead  ooontr; 
Dndlt-  '"-  "         '   ' 


lief  Da  Bose^  Judge. 


Action  by  Griggs,  Co<q;)w  ft  Co.  against  th" 
Kaltspell  Mercantile  Company  on  promis80T> 
note  and  open  acconnt.  Fr<Mn  an  order  refarin).- 
to  diuolve  an  attiiohmant,  defendant  appeals. 
Affirmed. 

H.  O.  Mclntire  and  P.  J.  McLancblin,  for  ap- 
peUant.    a  H.  Foot  and  Strevell  &  Porter,  for 

appellee. 

HUNT,  J.  Salt  for  money  doe  en  prranissory 
note  and  open  acconnt.  Attachment  iuued. 
Motions  to  diasolTe  were  filed  by  defendants, 
raising  anbstantially  the  same  legal  questions 
discasaed  and  decided  Sn  Newell  v.  Kallapell 
Mercantile  Co.,  40  Pac.  866.  No  qnestion  of  U«t 
arose,  however,  herein,  upon  the  argument  or  at 
all,  as  appears  in  the  Newell  Case,  wherein  the 
court  required  t^aintUfs  to  elect  to  reduce  the 
amount  claimed  in  their  affidavit,  or  submit  to 
s  dissolation  of  their  attachment  The  district 
conrt  o'vermled  the  motion  to  dissolve  on  the 
legal  questions  presented,  evidently  constmlng 
the  law  of  amendmrnts  aa  we  do.  As  the  pHn- 
dpal  points  presentbd  in  this  case  are  passed 
upon  m  the  opinion  of  the  Newell  Case,  supra, 
upon  the  authority  of  that  decision  the  order  of 
the  district  conrt  refndng  to  dissolve  the  attadi- 
ment  is  affirmed. 

PEMBBRTON,  C  J,  and  DB  WITT,  J., 
concur. 


(is  Hoat,  360 
STATE  V.  BRETT. 
(Supreme  Court  of  Montana.     Jldy  8,  189S.) 
FiUNS  iNPOBMAtiox— CoKsmtmoiiAii  Law— 

FOBOSBT'— CiTT    WaBKAITT. 

L  Under  0>nat  art  3,  I  8,  allowing  crim- 
inal actions  to  he  prosecuted  by  information  "aft- 
er examination  and  commitment  by  a  magis- 
trate, or  after  leave  granted  by  the  court"  an 
information  may  be  filed  with  leave  of  oonrt 
without  examination  and  commitment 

2.  Coast  art.  3.  {  8,  in  allowing  an  informa- 
tion to  be  filed  with  leave  of  eonrt  without  pre- 
liminary examination,  does  not  violate  Const 
Amend.  U.  S.  art.  14,  prohibiting  any  law  abridg- 
ing the  privileges  or  immunities  of  any  dticen 
and  any  state  from  dej>riving  any  person  of  life, 
liberty,  or  property  without  due  process  of  law, 
or  denying  any  person  within  Its  jurisdiction 
equal  protection  of  the  laws. 

3.  A  city  warrant  is  a  "draft"  within  the 
meaning  of  Comp.  St  div.  4.  c.  7,  f  96,  makinj; 
it  forgery  to  falsely  make,  alter,  foarge,  or  eonn- 
terfeit  any  draft 

4.  Where  a  city  warrant  valid  on  its  face 
is  altered  with  the  intent  to  defrand,  the  crime 
of  forgery  is  complete. 

5.  The  fact  that  a  cit^r  bad  exceeded  the 
constitutional  limit  of  its  indebtedness  at  the 
time  of  the  issuance  of  a  warrant  la  no  defense 
on  a  prosecution  for  a  forgery  of  the  warrant 

Appeal  from  district  court,  Lewis  and 
Clarke  county;  H.  N.  Blake,  Judge. 

Henry  Brett  was  convicted  of  forgery,  and 
appeals.    Affirmed. 

Defendant  appeals  from  a  conviction  of 
forgery.  The  information  charged  that  the 
defendant  "having  then  and  there  In  his  pos- 
session a  certain  writing  and  warrant  of  the 
dty  of  Helena  for  the  payment  of  money,  of 
the  tenor  following,  to  wit: 
••  "$7.50.         Helena,  Montana,  Oct  1,  1894. 

"  The  treasurer  of  the'  city  of  Helena, 
Montana,  will  pay  to  the  order  of  H.  Mitch 
ell  seven  "'/loo  dollars  for  labor,  out  of  any 
moneys  in  the  treasury  belonging  to  the  street 
fund.  Elbert  D.  Weed,  Mayor. 
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"  'Stephen  CJArpenter,  City  Clerk. 
••  'No.  19,60& 

"  'Presoited  and  regiatered,  and  not  paid, 
for  want  of  funds, 

"  'Oct  ?9,  1804. 

"  'C.  B.  Garrett,  R.,  City  Treasurer. 

"  'H.  Mitchell.' 
—"Tbtai  and  there  falsely,  fraadnlently,  and 
feloniously  altered  and  raised  the  same  by 
adding  to  the  word  'seven,'  In  the  body  of 
said  warrant,  the  letters  ty,*  and  by  falsely, 
fraudnlently,  and  feloniously  adding  to  the 
Qgtire  1,'  where  the  said  figure  appears  In 
the  body  of  said  warrant,  the  figure  '0,'  so 
that  said  warrant  became,  and  then  and 
there  was,  of  the  tenor  following,  to  yrlt: 
"  '$70.50.  Helena,  Montana,  Oct  1, 1894. 
.  "-  'The  treasurer  of  the  city  of  Helena, 
Montana,  Will  i>ay  to  the  order  of  H.  Mitch- 
ell seventy  'Vio*  dollars  for  labor,  out  of 
any  .moneys  in  the  treasury  belonging  to  the 
street  fund.  Elbert  D.  Weed,  Mayor. 

"  'Stephen  Carpenter,  City  Clerk. 
••  'No.  19,508, 

'"Presented  and  registered,  and  not  paid, 
for  want  of  funds. 

"  'Oct  29, 1894. 

"  'C.  B.  Garrett,  R.,  Olty  Treasurer. 

"  'H.  Mit^hdl.' 

—"With  Intent  to  injure  and  defraud  the 
said  dty  of  Helena,  which  said  dty  of  Hel- 
ena," etc. 

The  defendant  filed  a  motion  to  quash  the 
loformation,  -  because  "be  was  not  legally 
committed,  and  is  not  legally  held.  In  this: 
That  the  said  Informations  do  not  charge  the 
defendant  with  the  ofCeuse  for  which  he  was 
held  to  '  answer,  or  any  other  ofl^nse  dis- 
closed before  the  committing  magistrate,  said 
defendant  being  charged  by  complaint  be- 
fore the  committing  magistrate  for  forging 
an  order  for  the  payment  of  mon^s  of  the 
cUy  of  Helena  to  one  J.  Patrick,  and  the  of- 
fense disclosed  at  such  bearing  relates  to 
such  otTenae  alone,  and  no  charge  was  made 
or  facts  disclosed  at  such  hearing  in  regard 
to  the  offense  charged  in  said  informations, 
or  either  of  them,  nor  was  tie  held  there- 
for." The  court  oyerrnled  the  motion.  The 
defendant  then  filed  a  demurrer,  the  princi- 
pal grounds  of  which  were  that  the  instru- 
ment charged  to  have  been  forged  is  a  city 
warrant  which  Is  not  made  the  subject  of 
forgery,  under  the  statutes;  that  the  instru- 
ment charged  to  be  forged  is  wholly  void.  In 
that  the  Indebtedness  of  the  city  of  Helena, 
as  limited  by  the  constitution  and  laws  of  the 
state,  was  exceeded  by  many  thousand  dol- 
lars at  the  time  that  the  forgery  is  charged 
to  hare  been  committed.  The  demurrer  was 
orerruled.  A  trial  was  bad.  The  state  In- 
troduced Its  proof.  Thereupon  the  defend- 
ant offered  to  prove  "ttkat  the  outstanding 
and  unpaid  tionds  of  the  city  of  Helena,  Oc- 
tober 1,  1804,  amounted  to  the  sum  of  $391,- 
000;  that  the  outstanding  and  unpaid  war- 
rants and  fioating  Indebtedness  of  said  city 
of  Helena,  Issued,  registered,  and  unpaid,  be- 


fore the  warrant  charged  to  be  forged  by  the 
defendant  in  said  information,  amounted  to 
the  sum  of  $311,136,  making  a  total  of  $70%- 
135  Indebtedness  of  the  said  city  of  Helena; 
that  the  last  assessment  and  valuation  of 
property  of  said  city  of  Helena  in  the  year 
1894,  duly  made  by  the  regularly  elected  as- 
sessor of  said  dty,  amounted  to  the  sum  ot* 
$13,500,000;  that  three  per  cent  of  said  val- 
uation apd  assessment,  as  limited  by  the 
constitution,  is  $405,000;  that  the  warrant 
charged  to  be  forged  in  the  information  Is 
void  by  the  constitution,  and  utterly  worth- 
less for  all  purposes,  and  hence  not  a  subject 
of  forgery."  This  evidence  was  objected  to, 
on  the  ground  that  it  did  not  constitute  a 
defense,  and  was  immaterial  and  irrelevant 
The  court  sustained  the  objection  of  the 
state.  After  conviction,  a  motion  in  arrest 
of  Judgment  was  made,  because  the  court 
had  no  Jurisdiction  to  try  the  case,  because 
the  Information  ^^s  not  based  upon  the  of- 
fense charged  in  the  complaint  before  the 
committing  magistrate,  nor  the  evidence  dis- 
closed before  said  magtstrate,  nor  on  the 
commitment;  also  because  the  facts  stated 
In  the  Information  did  not  constitute  a  public 
offense.    The  motion  was  overruled. 

a  W.  Wiley,  for  appellant  Hcsrl  J.  Has- 
kell, for  the  State. 

HUNT,  J.  (after  stating  the  facta).  It 
appears  by  the  record  that  the  informatloD 
upon  which  the  defendant  was  convicted  of 
the  crime  of  forgery  was  filed  by  leave  of 
court  Nevertheless,  it  Is  argued,  a  proeecutloD 
by  Information,  where  there  has  been  no  pre- 
liminary examination,  is  Illegal,  and  a  viola- 
tion of  constitutional  rights.  Const  art  3. 
I  8,  expressly  provides  that  "all  criminal  ac- 
tions in  the  district  court,  except  those  vn 
appeal,  shall  be  prosecuted  by  Information, 
after  examination  and  commitment  by  a  mag- 
istrate, or  after  leave  granted  by  the  court,  or 
shall  be  prosecuted  by  indictment,  without 
sucb  examination  or  commitment,  or  without 
leave  of  court"  It  la  evident  that  one  of 
the  objects  of  the  constitution  was  to  do 
away,  to  a  great  extent  with  the  machinery 
and  expense  of  a  grand  Jury,  by  sul>stittiting 
therefor  prosecution  by  information.  It  is  not 
necessary,  In  order  to  vest  power  in  the  coun- 
ty attorney,  to  file  an  information  that  there 
shall  be  a  preliminary  examination  and  com- 
mitment He  may  act  after  leave  has  been 
granted  by  the  court.  In  a  case  like  the  one 
at  bar,  where  there  may  not  have  been  any 
diarge  or  Information  before  a  committing 
magistrate.  One  of  two  methods  of  procedure 
is  indispensable  where  an  information  la  filed. 
—either  there  mpst  have  been  an  examination 
and  oonunltment,.  or  there  must  have  twen 
leave  of  court  procured.  But  both  steps  are 
not  required.  A  plain  Interpretation  of  the 
words  of  the  constitution  by  which  every 
dauae  of  the  section  quoted  sliall  be  effective 
leads  to  this  conduston.   We  think,  too,  tbai 
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the  rights  of  a  defendant  -  are  gtiarded,  bo 
matter  what  jftooedaw  Is  followed. 

1.  Whore  an  Investigation  info  his  gnllt  oc 
Innocence  U  had  before  a  committing  magla- 
trate,  and  a  commitment  la  the  result,  such  a 
Judicial  inquiry  Is  sufiiclent  to  justify  the 
county  attorney  in  proceeding  in  tbe  district 
eonrt  without  first  obtaining  leaye  of  that 
court  to  file  an  InfMmatlon,  formally  charging 
thd  defendant  with  the  offense  for  which  ha 
waa  examined,  or  any  othw  offense,  by  the 
facta  disclosed  upon  such  preliminary  hearing. 
The  protection  reota  in  the  guaranty  of  a 
right  to  a  Judicial  review  of  the  matter  by  an 
Impartial  magistrate. 

2.  Where  Doe:^mlnation  has  been  bad  before 
a  magistrate,  and  no  commitment  has  been 
made,  In  such  case^  to  protect  the  rights  of 
the  defendant,  and  to  guard  him  against  op- 
pressloa  or  nuilloc^  and  to  prereat  abuse 
of  any  general  power  vested  In  the  ccfonty 
attorney,  leave  of  the  district  court  to  neoee- 
sary  to  be  obtained.  Thus,  again,  there  la 
the  guaranty  that  a  Judicial  urder  will  bt 
required  before  there  can  even  be  a  charge 
preferred.  It  la  suggested  that  obtaining  of 
a  leave  of  the  court  Is  a  mere  perfunctory 
matter,  and  is  granted  of  course.  This  argu- 
ment, if  true,  reflects  credit  upon  the  several 
county  attom^a  of  the  state  for  having  ad- 
ministered  their  offices  with  tint  high  sense 
of  impartial  responsibility  and  power  imposed 
apon  tliem  by  the  constitution,  bat  it  loses  its 
entire  force  if  an  Instance  should,  arise  where  a 
prosecuting  officer  (^ipresaively,  malietonaly, 
or  otherwise  illegally  should  attempt  to  un- 
justly harass  any  cltlaen  by  filing  an  informa- 
tion charging  him  with  crime.  A.t  once,  upon 
proper  showing,  or  doubtless  by  order  of  the 
court  of  Its  own  motion,  where  the  court 
should  believe  that  a  wrong  waa  about  to  be 
done,  the  leave  of  the  court  would  be  soqiend- 
ed  or  denied,  until  an  Inqvtay  could  be  had  into 
the  reasons  for  the  official  acts. of  the  county 
attorney  in  filing  the  information,  and  until 
the  court  was  satisfied  by  the  showing  made 
that  the  case  was  one  where  an  information 
should  be  filed.  Thus,  again,  the  guaranty  that 
Judicial  leave  will  be  had  before  instltntliv 
a  prosecution  affords  safety  to  the  innocent, 
quite  ample  to  prevmt  any  abuse  of  the  pow- 
er of  the  state,  in  the  hands  of  a  prosecuting 
attorney.  See  State  v.  ^oswell.  101  Ind.  511, 
4  N.  EL  675. 

8.  Where  a  grand  Juty  Investigates  crlmfl^ 
tbey  may  act  Independently  of  any  preliminary 
charge,  or  without  the  permission  of  the  court 
Tbe  formality  of  the  organization  of  .a  grand 
Jury,  its  well-tested  utility  as  an  Institution  of 
the  law,  its  InteUlgence,  Its  numbers,  and  Its 
presumed  impartiality,  themaelvea  are  deemed 
sufficient  aasuranoes  that  the  Jurors  will  abide 
by  their  oaths  under  the  law  to  present  no  Inr 
dlctment  ^through  hatred,  malice  or  iU  will, 
nor  leave  any  unpresented  through  fear,  favor 
or  affection,  w  for  any  reward,  or  the  promise 
or  hope  tberaot."  For  these  reasons,  doubtless, 


the  constitution  has  v^t^  this  powej;  of  to- 
dlctment  in  the  grand  jury,  and  saw  fit  not  to 
restrict  their  Jurisdiction  by  any  limitations 
other  than  thoae  usually  governing  the  conduct 
of  such  a  body. 

We  are  dted  by  apjueUant  to  several  okaes 
In  California,  Kansas,  and  Michigan,  but  none 
•C  those  deeislona  are  applicable,  becatue  the 
provisions  of  the  constitutions  and  statutes  at 
those  states  either  limit  the  right  to  file  an  !b- 
formatlon  to  cases  where  there  has  been  an  ex- 
amination and  commitment  by  a  njaglstrate,  or 
expressly  prohibit  that  method  of  prosecution, 
unless  there  has  been  such  examination  and 
commitment  In  California,  by  section  S,  art  1, 
of  the  constitution,  offenses  aball  be  prosecuted 
by  information,  after  examination  and  commit- 
ment; and,  by  section  995  of  the  Code  of  Grln> 
inal  Procedure  of  California,  an  information 
shall  be  set  aside  if,  before  the  filing  thereof, 
the  defendant  baa  not  beoi  legally  committed 
by  a  maglstrateb  People  v.  Christian  (Cal.)  35 
Pac.1043.  Procedure  like  that  of  Montana,  aft- 
er obtaining  leave  of  court,  is  not  knovra  to  that 
state;  and  it  is  well  to  note  that  the  annota- 
tions to  sections  1730  and.  1910  of  the  Penal 
Code  now  la  force  are  not  made  with  relation 
to  the  proper  effect  to  be  given  to  the  author- 
ization in  the  constitution  of  Montana  permit- 
ting Informations  to  be  filed  where  leave  of 
court)  has  been  obtained,  without  regard  to 
whether  there  has  been  any  preliminary  ex- 
amination before  a  magistrate.  In  Kansas,  It 
Is  also  expressly  provided  by  statute  (para- 
graph 6133,  Qen.  St  1888)  that  "no  informa- 
tion shall  be  filed  against  any  person  for  any 
felony  until  such  person  shall  have  bad  a 
preliminary  examination  therefor,  as  provided 
by  law,  before  a  Justice  of  the  peace,  or  other 
examining  magistrate  or  officer,  unless  such 
person  shall  waive  his  right  to  such  examina- 
tion," etc  In  Michigan,  It  is  provided  by  sec- 
tion 9555,  p.  2299,  How.  Ann.  St,  that  no  In- 
formation shall  be  filed  until  there  has  been 
a  preliminary  examination,  unless  such  person 
stiall  waive  his  riglit  to  such  examination. 
People  V.  Evans,  72  Mich.  367,  40  N.  W,  47S. 

Appellant  raises  the  additional  point  that 
even  If  the  constitution  of  the  state  does 
authorize  prosecution  by  Information  with- 
out preliminary  examination  having  been 
had,  where  leave  of  court  Is  first  obtained, 
such  a  proceeding  la  a  deprivation  of  the 
liberty  of  the  citizen,  without  due  procesa 
of  law,  aad  la  an  infringement  abridging 
the  privileges  and ,  immunities  of  citizens  of 
the  United  States,  as  guarantied  by  the 
fourteenth  article  of  the  amendment  of  the 
constitution  of  the  United  States.  The  su- 
preme court  of  the  United  States,  ^n  Hur- 
tado  T.  People.  110  U.  8.  534,  4  Sup.  Ct  111, 
292,  affirmed  the  doctrine  laid  down  In  the 
earlier  case  of  Davidson  v.  New  Orleans,  96 
U.  S.  97,  that  "It  Is  notposslble  to  bold  that 
a  party  has,  without  due  process  of  law,  been 
deprived  of  his  property  when,  as  regasds  the 
Issues  affecting  it,  he  has,  by  the  laws  of  the 
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state,  a  fttlr  trial  In  a  conrt  of  Justice,  an- 
cording  to  the  modes  of  proceeding  applicable 
to  such  a  case."  "In  tbe  fourteenth  amend- 
ment," speak  the  court,  "by  parity  of  rea- 
son, due  process  of  law  refers  to  that  law  of 
the  land  In  each  state  which  derives  its  au- 
thority from  the  inherent  and  reserved  pow- 
ers of  the  state,  exerted  within  tbe  limits  of 
those  fundamental  principles  of  liberty  and 
Justice  which  lie  at  the  base  of  all  our  civil 
and  political  institutions,  and  the  greatest  se- 
curity for  which  resides  in  the  right  of  the 
people  to  malce  their  own  laws,  and  alter 
them  at  their  pleasure."  "It  follows  that  any 
legal  proceeding,  enforced  by  public  author- 
ity, whether  sanctioned  by  age  and  custom,  or 
newly  devised  in  the  discretion  of  the  legis- 
lative power  In  furtherance  of  the  general 
public  good,  which  regards  and  preserves 
these  principles  of  liberty  and  Justice,  must 
be  held  to  be  due  process  of  law."  And,  again, 
the  same  court.  In  Halllnger  y.  Davis,  146  U, 
S.  314,  13  Sup.  Ct  105,  decided  that  a  statute 
of  New  Jersey  conferring  upon  one  charged 
with  (Trime  the  right  to  waive  a  trial  by  Jury, 
and  to  elect  to  be  tried  by  the  court,  and  con- 
ferring power  npon  the  court  to  try.  the  ac- 
cused In  such  case.  Is  not  in  conflict  with  the 
constitution  of  the  United  States.  Justice 
Shlras  approvingly  quotes  from  a  former  de- 
cision of  Justice  Bradley  In  fillssouri  ▼.  Lewis, 
101  U.  8.  22,  as  follows:  "There  Is  nothing 
in  the  constitution  to  prevent  any  state  from 
adopting  any  system  of  laws  or  Judicature  It 
sees  fit  for  all  or  any  part-of  Its  territory.  If 
the  state  of  New  York,  ^or  example,  should 
see  fit  to  adopt  the  civil  law  and  its  method  of 
procedure  for  New  York  City  and  the  sur- 
rounding counties,  and  the  common  law  and 
Its  methods  of  procedure  for  the  rest  of  the 
state,  there  Is  nothing  In  the  constitution  of 
the  United  States  to  prevent  Its  doing  so. 
ThLs  would  not.  of  itself,  within  the  mean- 
ing of  the  fourteenth  amendment,  be  a  de- 
nial to  any  person  of  the  equal  protection  of 
the  laws.  If  every  person  residing  or  being 
In  either  portion  of  the  state  should  be  ac- 
corded the  equal  protection  of  the  lawd  pre- 
vailing there,  he  could  not  Justly  complain  of 
a  violation  of  the  clause  referred  to;  for,  u» 
before  said,  It  has  ref?i)ect  to  persons  and 
classes  of  persons.  It  means  that  no  per- 
son or  Class  of  persons  shall  be  denied  tlie 
same  protection  of  the  laws  which  Is  en- 
Joyed  by  other  persons  or  classes  in  the  same 
place  and  under  like  circumstances.  Tbe 
fotirteenth  amendment  doeji  not  profess  to  se- 
cure to  all  persons  In  the  United  States  the 
benefit  of  the  same  laws  and  the  same  rem- 
edies. Great  diversities  In  these  respects  may 
exist  In  two  states,  separated  only  by  an 
Imaginary  line.  On  one  side  of  this  line 
there  may  be  a  right  of  trial  by  Jury,  and  on 
the  other  side  no  such  right  Each  state  pre- 
ncribers  its  own  modes  of  Judicial  proceedings. 
•  •  •  Where  a  part  of  the  state  Is  thickly 
settled,  and  another  part  has  but  few  Inhab- 
Itanu,  It  luajt  be  desirable  to  have  different 


systems  of  Judicature  for  the  two  portions,— 
trial  by  Jury  In  one,  for  example,  and  not  hi 
the  other  •  •  •  It  would  be  an  unfortunate 
restriction  of  the  powers  of  a  state  govern- 
ment if  it  could  not,  in  its  discretton,  provlda 
for  these  exigencies." 

Guided  by  tbe  discussions  and  logical  rea^ 
soning  of  such  constitutional  expounders  aa 
Justices  Miller  and  Bradley,  we  are  of  the 
opinion  that,  by  the  clause  under  discus- 
sion, the  framers  of  the  constitution  of  tha 
state  formulated  a  somewhat  new  and  pre- 
sumably Improved  procedure  In  criminal- 
cases,  limited,  but  general  In  its  appllca^ 
tlon;  always  circumscribed  In  Its  operatloa 
by  depending  upon  the  sound  approval  of 
a  court  before  Its  irawer  may  be  legally 
Invoked  to  cliarge  a  citizen  with  crime  -who 
has  never  had  the  'opportunity  of  a  hear- 
ing before  a  committing  magistrate,  or  whose 
conduct  has  not  been  investigated  by  a  grand 
Jury.  We  are  therefore  unable  to  see  how 
the  proceeding  authorized  by  the  constitution 
In  any  way  interfered  with  the  administra- 
tion of  the  regular  course  of  law.  Leave  of 
court  being  necessary,  the  Individual  is  not 
subjected  to  any  arbitrary  exercise  of  the 
powers  of  the  state  not  restrained  "by  the 
established  principles  of  private  right  and 
distributive  Justice."  Leep«-  y.  Texas,  139 
U,  8.  462,  11  Sup.  Ct  577;  Caldwell  y.  Tex- 
as, 137  U.  8.  692,  11  Sup.  Ct  224.  In  State 
y.  Sureties  of  Krohne  (Wyo.)  34  Pac  8,  Groes- 
beck,  C.  J.,  ia  a  learned  opinion,  analjrzes  a 
former  statute  of  that  state,  which  author* 
laed  a  prosecuting  officer,  without  any  author- 
ity of  the  court  first  being  obtained,  to  file 
an  Information,  and  comes  to  the  conclusion 
that,  although  the  provision  was  an  extreme 
one,  yet  it  did  not  confiict  with  the  constitu- 
tional safeguards  thrown  about  every  citi- 
zen of  the  state.  It  Is  unnecessary  for  this 
court  to  pass  upon  such  a  statute,  or  an 
equally  liberal  sta^ite  to  be  found  In  the 
state  of  Washington,  and  critldsed  by  Judge 
Handford  In  Re  Humason,  46  Fed.  388,  or 
the  laws  of  other  states  which  permit  Infor- 
mations to  be  filed  without  the  leave  of  court 
first  obtained.  See,  on  this  point.  Swart  y. 
Kimball,  43  Mich.  443,  5  N.  W.  es."),  and  cases 
cited  in  the  opinion  of  Groesbeck,  O.  J.,  su- 
pra. It  would  seem,  too,  that  there  Is  much 
more  room  for  argument  against  the  validity 
of  a  statute  where  the  county  attorney  may 
proceed  without  leave  of  court  than  where 
such  leave  Is  a  prerequisite  to  filing  an  infor- 
matloa  But  If,  as  Is  held  in  several  of  the 
decisions  cited,  there  is  no  infringement  upon 
rights  where  no  leave  la  required,  and  no  ex- 
amination need  be  had,  a  fortiori  can  it  be 
said  that  none  are  denied  where  a  court  must 
exercise  a  control  over  the  action  of  the  coun- 
ty attorney. 

The  point  that  a  city  warrant  Is  not  the 
subject  of  forgery  Is  not  well  taken.  The 
statute  makes  it  forgery  to  "falsely  make,  al- 
ter, forge,  or  counterfeit  any  •  •  •  writing 
obligatory,    draf^    •    •    e    coutmct,"   ate. 
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Comp.  St.  dlT.  4,  c  t,  I  98.  A  city  warraBt 
or  order,  regular  ou  Its  face,  and  apparently 
drawn  accoi-dlug  to  law  on  the  city  treasurer, 
Blgned  by  tlie  mayor  of  tbe  city,  and  cotmter- 
•Igned  by  tbe  city  clerk,  for  the  payment  of 
moneys  out  of  a  specific  fund.  Is  a  draft. 
Daniel,  Neg.  Inst  ${  427,  428.  It  U  there- 
fore made  the  subject  of  forgery  by  tbe  stat- 
ute quoted. 

The  warrant  Is  not  illegal  upon  Its  face. 
On  the  contrary.  It  purported  to  be  good  and 
valid  for  the  purposes  for  which  It  was  made. 
On  Its  face  It  would  hare  the  ^ect  to  de- 
fraud those  who  might  act  upon  it  as  genuine. 
Therefore,  if  it  was  altered  with  intent  to 
defraud  on  the  part  of  the  defendant,  tbe 
crime  of  forgery  was  complete.  People  t- 
Bibby  (OaL)  27  Pac  781;  State  T.  Vineyard, 
16  Mont  — .  40  Pac.  173;  2  Blah.  Cr.  Law,  H 
iS23,533. 

Appellant  finally  argnes  tbat  be  ougbt  to 
have  been  permitted  to  prove  that  the  war- 
rant was  void,  because  the  city  of  Helena 
had  exceeded  tbe  constitutional  limit  of  Its 
indebtedness  at  the  time  tbe  draft  in  ques- 
tion was  issued.  This  argument  is  well  an- 
swered by  the  obserratlons  of  the  supreme 
conrt  of  California  in  People  y.  Munroe,  85 
Pac.  326.  In  that  case  the  defendant  was 
convicted  of  forgery.  The  writing  was  an 
assignment  of  tbe  unearned  salary  of  a  pub- 
lic school  teacher  for  tbe  next  ensuing  month, 
together  with  an  order  on  the  city  auditor  of 
Los  Angeles  for  the  warrant  representing 
such  salary.  It  was  claimed  that  the  pur- 
ported author  of  the  writing,  being  a  public 
school  teacher,  was  a  public  officer,  and  that 
the  sale  or  assignment  of  an  unearned  salary 
by  a  public  offico'  was  void,  being  against 
public  policy;  and,  the  writing  being  void,  it 
could  not  be  tbe  basis  of  a  charge  of  forgery. 
Tbe  court  held  tbat  the  writing  was  the  sub- 
ject of  forgery,  and,  in  discussing  obligations 
ultra  vires,  said:  "Obligations  ultra  vires 
stand  upon  the  same  level  with  contracts 
against  public  policy  as  to  tbe  offense  of  for- 
gery. If  one  is  not  the  subject  of  forgery,  nei- 
ther is  the  other.  In  England,  corporations 
are  created  by  special  acts  of  parliament 
Within  those  acts  are  found  the  measures  of 
tbelr  powers.  In  this  country,  the  general 
statutes,  in  connection  with  the  articles  of  in- 
corporation, which  are  public  records,  form 
the  limitatioa  of  their  powers.  Thus,  the 
world  deals  with  corporations  with  a  knowl- 
edge of  tbe  extent  of  their  powers,  and  igno- 
rance of 'the  law  forms  no  defense  to  tbe 
plea  of  ultra  vires.  If  this  appellant's  posi- 
tion be  sotmd,  all  contracts  of  corporations 
which  are  ultra  vires  are  not  the  subject  of 
forgery.  Neither  would  bonds  of  municipal 
corporations  which  are  ultra  vires  form  the 
foundation  for  a  prosecution  for  forgeiy.  The 
determination  of  the  powers  of  corporations, 
both  private  and  municipal,  is  a  question  oft- 
en involving  the  most  complex  principles  of 
legal  Jurisprudence;  and.  If  ultra  vires  con- 
tracts may  not  be  forged,  a  rich  field  for  the 


sacoeesfnl  practice  of  fraud  is  presented  to 
the  forger.  In  State  v.  Eades,  68  Mo.  150, 
It  Is  said  tbat  the  fraudment  making  of  a 
false  municipal  certificate  of  Indebtedness  is 
forgery,  though  the  municipality  bad  no  pow- 
er to  issue  such  certificate;  and  this  principle 
ia  in  line  with  sound  reason,  and  fully  com- 
mends itself  to  our  views.  It  is  held  tbat 
contracts  made  under  an  unconstitutional  law 
are  void.  Every  man  Is  presumed  to  know 
the  law,  and  appellant's  contention  would 
free  the  criminal  forging  such  a  contract 
Vilhac  v.  Bailroad  Co.,  68  Oal.  20a  In  other 
words,  it  would  be  a  good  defense  to  a  prose- 
cution for  forgery  that  the  law  under  which 
•  genuine  contract  similar  to  tbe  forged  one 
might  be  made  is  unconstitutional.  Such  a 
plea  is  too  remote  from  the  crime  of  whicli 
tbe  accused  stands  charged,  and  his  liber- 
ty must  be  regained  on  more  substantial 
grounds.  As  to  what  contracts  are  agalnsi 
public  policy,  or  ultra  vires,  or  void  as  crea- 
tions under  unoonstitntional  statutes,  we 
think  matters  entirely  foreign  to  a  prosecu- 
tion for  forgery.  In  the  examination  of  sucli 
grave  and  abstruse  questions,  the  crimhiBl  ele- 
ment of  the  cose  would  soon  be  lost  to  view." 
We  find  no  error  In  the  case,  "the  Judg 
ment  is  affirmed, 

PEMBBBTON,  a  J.,  and  DE  WITT,  J., 
concnr. 

(16  Mont  J72) 

ATKINSON  et  al.  v.  CITT  OF  GBBAT 

FALLS  et  al. 
(Supreme  Court  of  Montana.     July  8,  1895.) 

CiTT  IiroiBTSDNEBS— C0N8TITDTI0XAI.  LlMlT — AC- 
TION TO  ENJOIX  COXTRICT— FkOOV  OV 

Citt's  Liabilitt. 
Where,  in  defense  to  an  action  to  enjoin 
a  city  from  carrying  out  a  contract  for  paviog. 
on  the  ground  that  it  ia  in  violation  of  Const 
art  13,  I  6,  limiting  the  indebtedness  of  a  clly, 
defendants  set  up  that  the  cost  of  the  pavii^;  in 
payable  ont  of  a  special  fund  assessea  against 
the  abutting  land,  and  did  not  constitute  a  lia- 
bility of  the  city,  defendants  must  show  that 
pi-cper  steps  have  been  taken  to  assess  the  abut- 
ting lands  for  the  paving,  and  that  the  contra-ctor 
has  expressly  agreed  to  accept  the  fund  raised 
by  such  assessment  and  has  waived  all  right  to 
hold. the  city  liable  for  the  cost  of  the  paving. 

Appeal  from  district  court,  Cascade  county; 
C.  B.  Benton,  Judge. 

Action  by  Wllmer  Atkinson  and  others 
against  the  city  of  Great  Falls  and  another  to 
enjoin  the  carrying  out  of  a  contract  for  pav- 
ing. Judgment  was  rendered  for  defendants, 
and  plaintiffs  appeal    Reversed. 

Bansom  Cooper  for  appellants.  Largent  & 
Huntooo  and  Samuel  Stephenson,  for  re- 
spondents. 

PEMBERTON.  O.  J.  This  is  an  acUon  for 
an  Injunction  to  restrain  the  defendants,  the 
city  of  Great  Falls  and  Heniy  Vogel,  fMm 
carrying  out  a  contract  entered  Into  between 
them  for  the  paving  of  a  street  In  sold  dty. 
The  contract  price  for  tbe  paving  is  (43,000; 
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Tbe  main  ground  npop  which  the  Injunction 
is  sought  is  that  the  carrying  out  of  this  con- 
tract wUl  increase  the  indebtedness  of  the 
city  beyond  the  constitutional  limitation  of 
3  per  centum  of  the  taxable  property  in  said 
city  as  shown  by  tbe  last  assessment  there- 
of. Section  6,  art  13,  of  the  constitution.  The 
complaint  alleges  that  the  contract  sought  to 
be  enjoined  is  in  riolation  of  said  section, 
and  is  therefore  Toid.  The  answer  denies 
the  facts  stated  in  tbe  complaint,  and  alleges 
that  the  ooet  of  paving  said  street  in  accord- 
ance with  the  resolutions  of  the  city  council 
of  said  city  and  the  terms  of  the  contract 
entered  into  between  said  city  and  Vogel  is 
assessed  to  tbe  abutting  owners  on  said 
street,  except  the  sum  of  $12,000,  being  the 
cost  of  paring  the  intersections  and  crossings 
of  the  (Street  to  be  paved,  and  that  ttie  waiv 
rants  to  be  drawn  by  said  city  in  payment 
of  such  paving  are  to  l>e  drawn  on  a  "special 
fund,"  assessed  against  the  property  abut- 
ting oB  the  street  to  l>e  paved,  except  for  the 
sum  of  $12,000  for  paving  the  intersections 
and  crossings  of  said  street,  which  sum  is  to 
be  paid  out  of  tbe  general  fund  of  the  city. 
The  answer  denies  that  the  city,  by  incurring 
this  indebtedness,  will  exceed  the  constitu- 
tional limitation  of  indebtedness  as  alleged  in 
the  complaint.  At  the  conclusion  of  the  tes- 
timony on  tbe  part  of  the  plaintiffs  the  court 
sustained  a  motion  by  the  defendants  for  a 
nonsuit,  on  the  ground  that  there  was  no  evi- 
dence to  support  the  allegations  of  the  com- 
plaint, and  entered  Judgment  dismissing 
plalntiflfs'  complaint,  and  for  costs.  From 
this  Judgment  the  plaintiffs  appeal. 

The  evidence  of  the  city  clerk  is  substan- 
tially to  the  effect  that  at  the  time  tbe  con- 
tract in  question  was  entered  into  the  city 
was  indebted  in  the  sum  of  9236,256.35;  that 
the  city  had  in  cash  in  all  its  funds  $35,- 
C76.2o;  that  $20,859.92  were  loclted  up  in  the 
suspended  and  insolvent  Merchants'  National 
Banic,  and  not  available,  except  a  10  per  cent 
dividend  on  said  sum,  which  had  been  paid; 
that  there  was  due  the  city  at  tbe  date  of 
the  contract  the  sum  of  $15,640.73  from  prop- 
erty benefited  by  special  Improvements;  that 
on  August  20,  ISM,  the  city  council  awarded 
the  contract  in  question  to  defendant  Vogel. 
The  county  clerk  and  recorder  of  the  county 
testified  that  the  county  board  of  equalization 
completed  its  work  of  equalizing  tbe  assess- 
ment roll  of  the  county  for  the  year  1891  on 
tbe  19th  day  of  August  of  that  year;  that  on 
the  22d  day  of  August  thereafter  the  board 
was  in  receipt  of  a  letter  from  the  state  board 
of  equalization,  directing  that  the  a-ssess- 
ment  of  certain  personal  i>roperty  should  be 
raised  10  per  cent  by  the  county  board.  But 
when  tbe  county  board  made  such  raise  or 
increase  in  the  assessment  of  this  personal 
property  does  not  appear.  It  is  agreed  that 
the  assessment  of  taxable  property  for  state 
and  county  taxes  within  the  city  of  Great 
Falls  for  the  year  1893  was  $7,500,000,  and 
foj"  the  year  1894,  $6,000,000.    It  is  contended 


that  the  evidence  of  tbe  city  clerk  sbonld 
not  have  been  -admitted,  because  it  was  not 
the  best  evidence  of  tbe  matters  iu  relation 
to  which  tie  testified,  in  that  he  did  not  intro- 
duce the  books  of  the  city,  showing  tbe  city's 
indebtedness.  It  is  true  that  in  his  testlipony 
he  gave  estimates,  and  assumed  to  approx- 
imate the  indebtedness  of  the  city  in  some  in- 
stances. But  he  testified  from  mem<wandfl. 
evidently  prepared  by  hims^  from  the  books 
kept  by  him  as  clerk  of  the  city.  Nor  does 
it  appear  that  the  production  of  the  books 
was  demanded,  or  that  any  specific  obJecUcni 
was  made  to  his  testifying  from  memoranda 
made  by  him  therefrom.  While  this  evi- 
dence is  not  as  ciearr  and  exact  as  it  should 
have  been,  especially  in  a  case  involving 
sbch  grave  questions  of  law  .and  fact  and 
while  We  cannot  but  condemn  the  looseness 
characterizing  tbe  introduction  of  the  evi- 
dence, yet  we  think  there  was  evidence  snb- 
BtantiaUy  tehding  to  prove  the  allegation  of 
tne  complaint  tliat  tlie  city,  by  entering  into 
cne  contract  in  question,  exceeded  Its  consti- 
tutional limitation  of  indebtedness.  The  de- 
fendants claim  in  their  answer  that  the  sums 
due  the  city  from  proxierty  benefited  by 
special  improrvements  are  resources  of  tbcT 
city,  and  in  no-  manna-  constitute  an  in- 
debtedness or  liability  of  the  city.  They 
dalm  that  $31,000  of  the  contract  price  of  tbe 
paving  of  the  street  tn  question  will  not  be- 
oome  an  indebtedness  of  the  city,  as  the  same 
Is-  to  l9e  paid  out  of  a  special  fund  assessed 
upon  the  property  abutting  upon  the  street 
to  be  pBV«d.  We  think  there  was  such  a 
showing  made  by  the  evidence  as  to  tbe 
amount  of  the  city's  indebtedness  as  to  re- 
quire the  defendants  to  prove  these  allega- 
tlona  Ify  showing  that  the  warrants  or  otber 
obligations  drawn  and  to  be  drawn  by  tbe 
city  on  these  special  funds  are  so  specific  and 
unequivocal  in  tlieir  terms  as  to  fix  tbe  liabil- 
ity for  the  payment  thereof  on  smA  special 
funds,  and  leave  no  question  that  the  city  is 
in  no  way  liable  therefor.  This  can  only  be 
properly  done  by  putting  these  warrants  or 
otber  obligations  in  evidence,  so  that  the  court 
may  determine,  from  an  Inspection  thereof, 
whether  the  special  funds  are  solely  liable 
for  the  payment  thereof,  or  whetiher  or  not 
they  constitute  an  Indetitedness  of  the  city. 
A  detertniuation  of  this  question  is  neces- 
sary in  ascertaining  whether  tlie  city  has  ex- 
ceeded tlie  indebtedness  It  may  Incur  under 
the  constitution. 

It  would  seem  that  i'  the  city  has  taken 
the  proper  steps  under  the  law  to  assess  the 
property  abutting  on  tbe  street  Intended  to 
be  paved,  under  the  contract  in  question, 
with  the  cost  of  the  Improvement  and  If. 
in  entering  into  the  contract  It  has  expressly 
and  clearly  excepted  and  protected  Itself 
from  any  liability  thereunder  for  such  cost, 
and  tbe  liability  created  by  such  contract  K 
confined  and  restricted  to  the  special  ftmd 
created  by  the  special  assessment  upon  the 
property  abutting  on  the  street  to  be  paved. 
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and  the  contraxrtor  has  expressly  agreed  to 
accept  the  fund  raised  by  said  special  assess- 
ment, and  has  expressly  waived  all  rl^ht  to 
hold  the  city  In  any  wise  responsible  or  liable 
for  the  cost  of  the  imying  of  said  street,  then 
•tnch  contract  would  not  create  such  an  in- 
debtedness of  the  city  as  Is  prohibited  by 
section  6,  art  13,  of  the  constitution  of  the 
slate.  U.  S.  V.  Ft  Scott,  99  U.  S.  152;  Fowl- 
er ▼.  City  of  Superior  (Wis.)  64  N.  W.  800; 
Baker  v.  City  of  SeatOe,  2  Wash.  576,  27  Pac. 
4«2;  DUl.  Mun.  Corp.  (4th  Ed.)  {  135. 

It  Is  possible  that,  after  a  very  full  exam- 
ination of  the  authorities  bearing  upon  the 
question  Involved  In  this  suit,  a  determina- 
tion could  be  reached  upon  the  record  before 
us,  but,  as  the  briefs  and  arguments  of  coun- 
sel are  almost  wholly  directed  towards  the 
single  Issue  of  what  was  the  indebtedness  of 
the  city  at  the  date  of  the  contract  in  ques- 
tion, and  as  It  is  Important  that  a  decision 
on  the  motion  for  nonsuit  be  made  without 
delay,  we  prefer  to  reserve  any  decision  on 
legal  questions  until  the  facts  are  more  clear- 
ly before  n^  and  until  argument  may  be  had 
on  such  other  points  as  are  probably  involved 
when  the  facts  are  Anally  determined.  The 
Jndgnient  is  reversed,  and  the  cause  remanded 
for  new  trial,  and  the  district  court -Is  ad- 
vised to  Issiie  a  restraining  order  until  the 
catse  Is  finally  determined. 

DB  WITT  and  HUNT,  JJ..  concur 


(22  Nev.  374) 

Ex  parte  AH  K£E  et  aL     (No.  1,443.) 
(Supreme  Couct  of  Nevada.    July  6,  1S85.) 

H\BBA8  COKPUS— IlLBOAI.  COMHITTANCK. 

1.  When  an  accused  person  is  held  by  a 
SnAge  for  'examination  before  him,  under  the 
provisions  of  the  habeas  corxnis  act,  the  judge  is 
invested  with  such  powers  only  as  are  conferred 
on-  other  magiatrates  in  matters  of  preliminary 
examination. 

Z  Under  Gen.  St  8  4032,  providing  that, 
when  a  person  arrested  for  crime  is  talien  before 
a  magistrate,  the  examination  must  be  completed 
at  one  session,  unless  it  be  adjourned  for  good 
cause  shown,  in  which  case  the  adjournment 
cannot  be  for  more  than  six  days  in  all,  on  hear- 
ing on  habeas  corpus,  where  the  judge  holds  the 
commitment  invalid,  the  commitment  of  relator 
for  27  days  to  await  examination  pending  an 
adjournment  is  illegal. 

Application  for  writ  of  habeas  corpus  by  Ah 
Kee  and  others.    Granted. 

D.  S.  Tmman,  for  petitifMiers.  R.  M.  Beat- 
ty,  Atty.  Oen..  for  the  State 

BONNIFIELI>,  J.  On  application  of  the 
petitioners,  duly  made,  a  writ  of  habeas  cor- 
pus was  duly  issued  and  dhrected  to  D.  J. 
Hadley,  sheriff  of  Humboldt  county,  and  made 
retumable  before  this  conrt  On  the  return 
of  the  writ,  the  following  fiacts,  substantially, 
are  disclosed,  tc  wit:  Upon  the  preliminary 
examination  of  the  petitioners,  charged  with 
CMnmitting  the  crane  of  grand  larceny,  a  Jus- 
tice of  the  peace  of  Humboldt  county  ordered 


that  they  be  held  to  answer,  and  thej'  were 
committed  to  the  custody  of  the  sheriff.  Sub- 
sequently, the  i)etltioners  were  token  before 
Hon.  A.  B.  Cheney,  district  Judge  of  the  dis- 
trict court  of  the  Second  Judicial  district  In 
and  for  Humlxddt  county.  In  obedience  to  the 
commands  of  a  writ  of  habeas  corpus  issued  by 
him.  Upon  the  hearing  of  the  matter  on  the 
18th  day  of  June,  1895,  the  Jlidge  held  that 
the  warrant  of  commitment  was  wholly  insuf- 
ficient to  authorize  their  detention  by  the 
sheriff.  It  appearing  to  the  Judge  that  the 
petitioners  are  guilty  of  a  criminal  offense, 
he  committed  them  to  the  custody  of  the  sher- 
iff for  examination  before  him,  and  set  the 
15th  day  of  July,  1895,  for  such  examination. 
The  petitioners  then  and  there,  by  their  at- 
torney, objected  to  the  adjournment  of  the  ex- 
amination to  such  late  day,  and  on  the  next 
day  (the  19th  day  of  June)  applied  for  a  mod- 
ification of  the  order,  fixing  July  15th  for  the 
examination,  so  that  It  might  be  proceeded 
with  on  the  22d  day  of  June.  The  application 
was  denied,  on  the  ground  that  the  Judge  had 
IH-Ior  official  engagements.  The  petitioners 
objected,  and  excepted  to  the  ruling  denying 
their  request.  The  petitioners  are  now  held 
and  detained  by  the  sheriff  under  the  order 
of  the  Judge  committing  them  for  examination 
before  him  to  be  held  on  the  15th  day  of  July, 
Is  their  deteatlon  Illegal?  We  are  of  opinion 
that  it  is,  and  that  they  must  be  discharged 
from  custody. 

Whra  an  accnmd  person  is  held  by  a  Judge 
for  examination  before  him  under  the  pro- 
visions of  the  habeas  corpus  act,  he  la  In- 
vested with  such  powers  only  as  are  confer- 
red <Mi  other  magistrates  In  matters  of  prelim- 
inary examinations.  A  person  accused  of  and 
arrested  for  crime  Is  entitled  to  prompt  exam- 
ination by  the  spirit  and  letter  of  the  Gen- 
eral Statutes,  as  will  appear  from  the  several 
provisions.  The  defendant  must  In  all  cases 
be  taken  before  the  magistrate,  without  un- 
necessary delay  by  the  arresting  ofilcer.  Sec- 
tion 4002.  If  the  magistrate  who  Issued  the 
warrant  of  arrest  be  absent  on  unable  to  act, 
the  def«idant  may  (must)  be  taken  before 
the  nearest  or  most  accessible  magistrate  In 
the  same  county.  Section  4001.  When  the 
defendant  is  taken  before  the  magistrate  upon 
an  arrest,  he  shall  be  immediately  informed 
of  the  charge  against  him,  and  his  right  to 
the  aid  of  counsel.  Section  4029.  The  mag- 
istrate shall  Immediately  after  the  appear- 
ance of  counsel.  If  counsel  be  required,  or 
after  waiting  a  reasonable  time  for  counsd, 
proceed  to  examine  the  case.  Section  4031. 
The  examination  must  be  completed  at  one 
session,  imless  it  be  adjourned  for  g;ood  cause 
shown.  The  adjournment  cannot  be  fcH*  more 
than  two  days  at  each  time,  nor  more  than 
six  days  in  all,  unless  by  consent  or  motion  of 
the  defendant.  Section  4032.  A  prisoner'^ 
rights  are  to  be  considered  and  resiiected. 
He  Is  not  presumed  to  be  guilty  because  he 
Is  under  arrest.  The  preetmiptions  are  the 
other  way.    The  examination  should  not  be 
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delayed  to  suit  the  convenience  or  personal 
nccoinmodatloD  of  the  officers  of  the  law. 
Church.  Hab.  Corp.  (2a  Ed.)  $  242;  In  re  Peo- 
ples. 47  Mich.  626, 14  N.  W.  112.  In  the  case 
under  consideration,  the  petitioners  could  have 
been  examined  before  any  Justice  of  the  peace 
in  Humboldt  county  when  the  judge  was  una- 
ble to  proceed  with  the  examination  on  ac- 
count of  other  official  duties.  The  petitioners 
being  held  in  custody  of  the  sheriff  for  ex- 
amination since  the  18th  day  of  June,  and  no 
examination  having  been  had,  and  their  ex- 
amination having  been  adjourned  for  more 
than  six  days,  without  their  consent  their 
restraint  is  illegal,  and  they  are  entitled  to 
their  discharge  from  the  custody  of  the  sheriff 
of  Humboldt  county,  and  such  discliarge  is 
hereby  ordered. 

BiaELOW,  C.  J.,  and  BELKNAP,  X,  con- 
cur. 

(21  Colo.  387) 

WILCOX  ot  al.  v.  JOHN. 
(Soinreme  Court  of  Colorado.  July  1,  1885.) 
Public  IjAKDs — Moutoaob  befokb  Final  Proof. 
A  mortgage  or  a  truiit  deed  of  land  by  a 
pre-emptor  prior  to  the  time  of  making  his  final 
proof  thereon  is  not  a  grant  or  convejance.  with- 
m  Rev.  St.  U.  S.  g  2262,  providing  that  "any  grant 
or  conveyance  which  he  may  have  made  except 
in  the  hands  of  a  bona  fide  purchaser  for  valua- 
ble consideration,  is  null  and  void  except  as  pro- 
vided in  section  2^." 

Appeal  from  district  court.  Las  Animas 
county. 

Action  by  James  H.  John  against  James 
Wilcox  and  others  for  possession  of  land. 
From  a  Judgment  for  plaintiff,  defendants  ap- 
peal.   Affirmed. 

This  is  an  action  In  the  nature  of  an  action 
of  ejectment,  brought  by  appellee,  James  M. 
John,  as  plaintiff,  to  recover  from  appellants, 
James  Wilcox  and  William  Moad,  a  quarter 
section  of  land  situate  In  Las  Animas  county. 
There  is  no  dispute  as  to  the  facts,  which 
are  as  follows;  One  James  Hunt  vas  the  pat- 
entee of  the  land  in  question,  and  each  of  the 
■parties  to  this  suit  deraign  title  through  said 
Hunt  On  the  18th  day  of  November,  1880, 
the  title  to  the  land  then  being  in  the  United 
•'^tate,  Hunt  was  residing  upon  the  same, 
claiming  title  thereto  imder  the  pre-emption 
l(\wa  of  the  United  States.  At  that  date,  and 
^  bile  so  residing  upon  and  claiming  the  land 
at;  a  pre-emptor.  Hunt  executed  a  deed  of 
trust  in  which  he  attempted  to  convey  said 
quarter  section  to  one  A.  C.  HcCtiesney,  as 
trustee,  for  the  use  of  one  W.  F.  Hall.  This 
trust  deed  was  executed  for  the  purpose  of  se- 
curing the  payment  of  $204,  which  Hunt  at 
that  time  borrowed  from  Hall  for  tlie  pur- 
pose of  paying  the  expense  of  proving  up  and 
purchasing  the  land  from  the  government  It 
it  admitted,  however,  tiiat  no  part  of  the 
money  borrowed  by  Hunt  was  ever  used  to 
pay  for  the  land.  In  fact,  he  did  not  at  that 
time  make  final  proof  and  entry,  but  soon 
thereafter  caused  the  greater  part  of  the  mou'- 


ey  to  be  paid  to  A.  C.  H(<;beeney,  the  trustee, 
who  returned  ?140  of  it  to  William  Hall,  to 
be  applied  in  part  to  the  satisfaction  of  the 
Hunt  note.  Hunt  continued  to  reside  upon 
the  land,  holding  and  claiming  the  same  as  a 
pre-emption,  and  on  the  20th  day  of  June,  1888, 
made  final  proof  in  regular  form,  and  receiv- 
ed ills  certificate  Of  purchase  therefor.  On 
March  IC,  1888,  S.  A,  Pauley  and  Henry 
Qeorge  obtained  a  Judgment  against  Hunt  for 
the  sum  of  $427.  This  Judgment  was  render- 
ed by  the  district  court  of  Las  Animas  county, 
and  the  plaintiffs  claimed  a  lien  on  the  real 
estate  then  owned  by  the  defendant  or  which 
he  might  thereafter  acquhre,  but  no  transcript 
of  the  docket  entry  of  this  Judgment  was 
ever  filed  with  the  clerk  and  recorder.  Exe- 
cution was,  however,  issued,  and  delivered  to 
the  sheriff;  and,  after  Hunt  obtained  title  to 
the  land,  this  execution  was  levied  upon  the 
premises  In  question,  and  the  same  were  sold 
and  deeded  by  the  sheriff  to  the  plaintiff  in 
this  action.  This  levy  and  sale  were  made 
subsequent  to  the  conveyance  to  Wilcox  and 
the  filing  of  the  same  for  record,  as  herein- 
after detailed.  On  the  26th  day  of  June, 
1888,  Hunt  executed  a  warranty  deed  to  the 
defendant  James  Wilcox,  which  deed  was 
immediately  ffied  for  record  and  duly  record- 
ed in  the  office  of  the  county  clerk  and  re- 
corder of  Las  Animas  county.  The  deed  de- 
scribes the  land  as  located  In  range  23,  and 
adds  the  following  words:  "Being  the  same 
land  as  acquired  from  the  government  by 
virtue  of  receiver's  receipt  No.  6,018."  In  this 
deed  the  range  is  Incorrectly  given;  it  should 
be  63  Instead  of  23.  Upon  these  facts,  the 
district  court  entered  Judgment  for  the  plain- 
tiff. The  defendants  bring  the  case  here  by 
appeal. 

Northcutt  &  Franks,  for  appellants.  James 
H.  John,  for  appellee. 

HAYT,  C.  .T.  (after  stating  the  facts).  Ap- 
pellee claims  title  through  two  sources,  viz.: 
First,  a  purchase  made  under  the  trust  deed 
of  the  pre-emptor  to  McClieeney,  to  secure  the 
payment  of  a  debt  due  from  him  to  Hall;  sec- 
ond, the  Judgment  levy,  and  sale  resulting 
from  the  suit  of  Pauley  and  Georg&  It  l> 
conceded  that  the  title  under  the  deed  of 
trust  is  prior  In  point  of  time  to  that  claimed 
by  appellants,  and  it  is  also  admitted  that  all 
the  necespary  steps,  such  as  recording,  fore- 
closures, etc.,  under  the  trust  deed  were  duly 
taken,  the  single  question  being  as  to  the 
right  of  a  pre-emptor  to  mortgage  the  land 
before  making  final  proof  and  obtaining  a 
receiver's  receipt  for  the  same.  Appellants 
claim  that  a  trust  deed  given  under  such  di^ 
cumstances  Is  in  contravention  of  section  2262 
of  the  Revised  Statutes  of  the  United  States, 
which  requires  of  tlie  pre-emptor,  among  oth- 
er things,  an  oath  that  "he  has  not  settled 
upon  and  improved  such  land  to  aril  the 
same  on  speculation,  but  In  good  faith,  to  ap- 
propriate it  to  his  own  exclusive  use;  and 
that  he  has  not,  directly  or  Indirectly,  made 
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any  agrreement  or  contract.  In  any  way  or 
nmuuer.  with  any  person  whatsoever,'  by 
which  the  title  which  he  might  acquire  from 
the  government  of  the  United  States  should 
innre  in  whole  or  in  part  to  the  benefit  of 
any  person  except  himself."  It  ia  further  pro- 
vided that  "any  grant  or  conveyance  which  be 
may  have  made,  except  in  the  bands  of  bona 
fi(k»  purclittsers  for  a  valuable  consideration, 
shall  be  null  and  void,  except  as  provided  in 
section  228a"  It  has  been  held  in  a  few 
cases  that  a  mortgage  or  a  deed  of  trust  upon 
land  is  a  grant  or  conveyance  within  the 
meaning  of  the  statute,  and  consequently 
void.  Brewster  v.  Madden.  16  Kan.  249; 
Brake  v.  Ballou,  Id  Kan.  397;  Alnswortb  v. 
Miller,  20  Kan.  220.  And  this  seems  to  have 
been  the  ruling  of  the  land  department  at  one 
time;  but,  as  early  as  1882,  Mr.  Tellei-,  the 
secretary  of  the  interior,  called  attention  to 
the  unsoundness  of  the  prior  decisions  of  the 
deiiartment,  and  in  a  carefully  prepared  opin- 
ion held  that  the  mere  possibility  of  a  title 
resulting  for  the  benefit  of  another  person,  as 
in  the  case  of  a  mortgage,  was  not  su£9£lent 
to  prevent  the  pre^mptor  from  obtaining  pat- 
ent. The  rule  then  announced,  has,  we  think, 
been  uniformly  followed  by  the  department 
since.  It  is  founded  upon  sound  reasons,  and 
In  practice  it  has  not  infrequently  been  of 
l)ene(it  to  settlers  In  negotiating  loans  to  carry 
them  over  periods  of  drought  or  of  business 
depression,  and  should  be  maintained,  if  not 
inconsistent  with  the  terms  of  the  statute,  as 
it  Is  of  the  highest  importance  that  the  de- 
cisions of  the  courts  id  these  matters  should 
be  in  harmony  with  the  rulings  of  the  land 
department 

The  rule  contended  for  by  appellants  where- 
by a  mortgage  is  held  to  be  interdicted  is 
founded  upon  a  somewhat  forced  construc- 
tion of  the  words  "grant"  and  "conveyance," 
as  used  in  the  statute.  By  the  later,  and,  as 
we  think,  the  better-considered  cases,  it  is 
held  that  neither  a  mortgage  nor  a  deed  of 
trust  is  a  grant  or  a  conveyance  within  the 
prohibitory  clause  of  the  statute.  Norrls  v. 
Ueald.  12  H<mt  282,  29  Pac.  1121;  Fuller  v. 
Hunt,  48  Iowa,  163;  Jones  v.  Tainter,  15 
Minn.  512  (Gil.  428).  It  is  not  claimed  in  this 
case  that  the  deed  of  trust  was  executed  for 
any  puri>ose  prohibited  by  the  statute.  On 
the  contrary,  the  bona  fides  of  the  transaction 
Is  admitted.'  The  title  procured  by  plaintiff 
as  a  result  of  the  foreclosure  and  sale,  being 
In  all  respects  regular,  must  be  upheld.  This 
renders  any  consideration  of  appellee's  second 
source  of  title  unnecessary.  The  judgment  of 
the  district  court  is  affirmed.    Affirmed. 


(SI  Colo.  M) 
WILOOX  V.   AMERICAN  SAV.  BANK. 
(Supreme  Court  of  Colorado.     Jiily  1, 1895.) 
Amendment  op  Pt/Eaoinos — Time  to  Plead. 
1.  Under  Code  Civ.  PrOc.  t  78,  providing  for 
nmendments  to  pleadings,  a  complaint  in  an  ac- 
tion l>y  A  corporation  on  a  note  may  be  amended 
w.40p.no.l3— 56 


by  the  insertion  of  the  work  "The"  as  a  part  of 
tho  name  of  the  corporation,  and  by  chanRinK  the 
middle  initial  of  the  makerof  the  note  from  "N." 
to  "H." 

2.  A  refusal  to  allow  the  defendant  further 
time  to  plead  after  amendment  of  the  complaint 
by  insertion  of  the  word  "The"  as  part  of  tl>e 
name  of  the  suing  corporation  ia  proper. 

Appeal  from  district  court,  Las  Animas 
county. 

Action  by  the  American  Savings  Bank 
against  James  Wilcox  on  promissory  notes. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Affipued. 

This  is  an  action  brought  by  appellee 
against  thd  appellant  upon  six  promissory 
notes  alleged  to  have  been  executed  by  ap- 
pellant, C.  N.  Swatzel,  and  John  McBride,  and 
payable  to  tbe  order  of  the  American  Sav- 
ings Bank  of  Trinidad.  The  original  com- 
plaint was  entitled  "American  Savings  Bank 
V.  James  Wilcox,"  and,  inter  alia,  averred 
that  the  plaintiff  was  a  corporation  duly  in- 
corporated, etc.  Defendant  answered  by  a 
verified  general  denial.  Over  objection,  the 
plaintiff  was  permitted  to  Introduce  in  evi- 
dence a  certificate  of  incorporation  of  "The 
American  Savings  Bank."  and  also  certain 
notes  set  out  in  haec  verba  in  the  complaint, 
with  the  exception  that  they  were  signed 
"C.  H."  Instead  of  "C.  N."  SwatzeL  Upon 
a  motion  for  a  nonsuit  being  interposed  be- 
cause of  a  variance  between  this  proof  and 
the  allegation  of  the  complaint,  and  over  the 
objection  of  appellant,  the  court  allowed 
plaintiff  to  amend  by  inserting  the  word 
"The"  before  the  name  of  the  corporation  In 
tbe  title  of  the  action,  and  "H."  in  lieu  of 
"N."  as  the  initial  letter  of  Swatzel's  middle 
name.  Upon  being  denied  further  time  to 
plead  to  the  complaint  as  amended,  appel- 
lant declined  to  introduce  any  testimony, 
wfaerenpon  the  court  rendered  Judgment  in 
favor  of  appellee  for  the  amount  of  the  note 
and  interest.  Appellant  assigns  error  upon 
the  action  of  tbe  court  below  in  admitting 
tbe  foregoing  evidence,  and  allowing  the 
amendment  specified. 

Northcutt  &  Franks,  for  appelant  W.  11. 
Spencer  and  W.  B.  Morgan,  for  appellee. 

GODDAKD,  J.  (after  stoting  the  facts). 
It  is  apparent  from  this  record  that  the  omis- 
sion to  prefix  the  article  "The"  to  the  name 
of  plaintiff  bank,  and  the  mistake  in  the  in- 
itial letter  of  Swatzel's  middle  name,  were 
mere  clerical  errors,  tliat  could  not  possibly 
mislead  tbe  appellant  as  to  any  defense  he 
may  have  had  to  the  notes  in  question;  nor 
could  their  correction  by  amendment  upon 
the  trial  In  any  way  inure  to  his  prejudice. 
He  was  informed  of  the  identity  of  the  notes 
sued  on  by  the  face  of  tbe  complaint  itself, 
and,  by  the  c<4>ies  there  set  out,  he  was  ad- 
vised that  the  American  Savings  Bank  wa.o 
the  payee,  and  was  in  fact  the  plaintiff,  and 
also  that  they  were  the  notes  he  executed  in 
conjunction  with  0.  H.  Swatzel.  It  is  too 
plain  to  admit  of  controversy  that  the  court 
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hclow,  In  allowing  the  amendments  com- 
plained of,  acted  clearly  within  the  purview 
of  section  78  of  the  Code  of  Civil  Procedure, 
and  would  have  violated  both  its  letter  and 
spirit  bad  It  not  permitted  them  to  have 
been  made. 

The  further  objection  to  the  testimony  of 
the  witness  Robinson  is  equally  without 
merit  It  is  to  be  regretted  that  section  391 
of  the  Code,  which  provides  for  the  assess- 
ment of  damages  upon  the  dismissal  of  an 
appeal  for  want  of  prosecution,  is  not  broad 
enough  to  cover  cases  wherein  appeals  are 
taken  upon  trivial  grounds;  but,  since  it  is 
not,  we  can  do  no  more  than  simply  to  affirm 
the  Judgment  of  the  court  below,  which  is 
liccordingly  done.    Affirmed. 


<2l  Colo.  218) 

PEOPLE  ex  rel.  BKXTLEIT  et  al.  v.  LB 
FBVRB  et  al.i 
(Supreme  Court  of  Colorado.  May  20,  1895.) 
DisTBioT  CouuT  JuoQE— Length  of  Term  or  Of- 
fice—Pillino  Vacasct. 
Const,  art.  0,  {  12,  as  amended  in  18S6, 
provides  for  the  elecnon  in  each  district  of  one 
or  more  district  court  judges  for  a  term  of  six 
years.  Section  15  provides  that  district  court 
judges  shall  be  elected  at  the  first  geaeral  elec- 
tion thereafter,  and  that  the  terms  of  all  dis- 
trict judges  shall  expire  on  the  same  day.  Sec- 
tion 14,  as  amended  in  18S6,  provides  that  the 
number  of  districts  and  number  of  judges  for 
each  district  may  be  increased  or  diminighed  by 
the  general  assembiy.  Section  29,  which  orig- 
inally provided  that  vacancies  in  the  offices  of 
district  judges  should  be  filled  by  election  un- 
less the  unexpired  term  did  not  exceed  one  year, 
when  it  was  to  be  filled  by  appointment  of  the 
governor,  was  amended  so  as  to  provide  for  the 
filling  of  any  vacancy  in  the  office  of  district 
judge  by  appointment  of  the  governor,  the  ap- 
liointee  to  hold  office  "until  the  next  general  elec- 
tion, and  until  their  successor  elected  thereat 
shall  be  duly  qualified."  Hdd,  that  the  term 
of  office  of  a  district  pudge  appointed  to  fill  a 
vacancy  created  by  resignation,  or  to  fill  a  new- 
ly-created office,  or  elected  at  the  first  election 
after  the  creation  of  a  new  office  or  a  new  dis- 
trict, expires  at  the  general  election  at  which 
judges  of  the  district  court  are  regularly  elected. 

Goddard,  J.,  dissenting. 

Application  on  the  relation  of  John  A. 
Bentley  and  others  against  Owen  Edgar  ILe 
Pevre  and  others,  for  writ  of  quo  warranto 
to  test  defendants'  right  to  the  office  of  dis- 
trict Judges.    Writ  denied. 

In  1887,  under  the  authority  of  amended 
section  14  of  article  6  of  the  constitution,  the 
general  assembly  increased  by  one  the  num- 
ber of  Judges  In  the  Second  Judicial  district 
of  this  state.  The  office  was  provisionally 
filled  by  the  appointment  thereto  by  the  grov- 
emor  of  Piatt  Rogers,  who  held  the  office 
until  the  next  general  election,  In  November, 
1887,  when  T.  S.  Decker  was  elected  as  his 
successor.  At  the  general  election  In  1888, 
Judge  Decker  was  again  elected  to  such  of- 
fice for  a  full  term,  qualified,  and  held  the 
same  until  December,  1890,  when  he  resign- 
ed.  To  fill  the  vacancy  caused  by  that  resig- 


1  Behearing  denied  July  1,  188S. 


nation  the  governor  appointed  the  relator 
Bentley,  who  held  the  office  until  the  general 
election  tn  1891.  when  Judge  Bentley  was 
elected  as  his  own  suceeasor.  In  1889  the 
general  assembly  again  Increased  the  num- 
ber of  Judges  of  this  district  by  provid- 
ing for  two  additional  Judges,  and  T.  B.  Stu- 
art and  O.  B.  Llddell  were  appointed  by  tbe 
governor  to  hold  such  offices  until  the  nest 
general  election,  at  which  regular  election, 
In  November,'  1889,  the  r^ators  Rising  and 
Graham  were  elected  aa  successors  to  Stu- 
art and  Llddell,  and  entered  upon  the  dis- 
charge of  the  duties  of  their  office  early  in 
tbe  following  December.  In  1891  the  legis- 
lature provided  for  one  more  Judge  for  this 
same  district,  and  Alvln  Ifarsb  held  the  of- 
fice by  appointment  until  the  November  elec- 
tion in  1891,  when  the  relator.  Bams  was 
elected,  and  qualified  as  the  successor  of 
Judge  Marsh.  At  the  regular  election  In 
1894  five  Judges  were  elected  in  this  Judicial 
district,— the  four  respondents  and  George 
W.  Alien.  The  four  relators  held  the  office 
of  district  Judge  continuously  from  the  time 
of  their  election  as  aforesaid  nntil  the  8th 
day  of  January,  1895,  which  Is  the  day  fixed 
by  statute  for  the  banning  of  the  term  of 
office  of  all  state,  district,  and  connty  offi- 
cers elected  for  a  regular  term  at  the  pre- 
vious general  election,  upon  which  day  the 
respondents,  as  It  Is  alleged,  ousted  tbe 
relators  from  such  said  office,  and  now  are 
holding  such  office,  and  performing  the  du- 
ties and  receiving  the  salary  thereof. 

This  Is  an  action  In  the  nature  of  qno  war- 
ranto to  determine  the  rights  of  rotors  to 
the  office  of  Judges  of  the  district  court  of 
the  Second  Judicial  district  of  the  state.  Tbe 
question  to  be  determined  Is  the  toiure  of 
office  of  a  district  Judge  elected  at  a  tloie  oth- 
er than  at  the  election  which  will,  in  this 
opinion,  be  termed  the  regular  sexHinlal  elec- 
tion for  district  Judges;  and,  as  is  the  case 
with  three  of  the  reiatora,  the  tenure  of  of- 
fice of  district  Judges  elected  thereto  at  the 
first  election  held  under  the  provisions  of 
an  act  of  the  legislature  passed  under  tbe 
authority  of  amended  section  14  of  article  6 
of  tbe  constitution,  creating  a  new  Judicial 
district,  and  providing  for  a  Judge  therein, 
or  providing  for  additional  Judges  in  an  old 
or  existing  district  The  Mue  is  well  de- 
fined, and  involves  tbe  iHroper  interi«etation 
and  con8tructl(Hi  of  tbe  constitutional  pro- 
visions which  are  copied  below.  Tbe  ques- 
tion may  be  differently  stated  in  this  way: 
Does  a  district  Judge,  so  elected,  hold  his 
office  for  the  full  term  of  edx  years,  or  only 
until  the  next  succeeding  sexennial  election, 
and  nntil  a  successor  is  elected  and  quali- 
fied? Section  12  of  article  6  of  the  consti- 
tution, as  it  was  adopted  in  1876,  divided  the 
state  into  Judicial  districts,  "in  each  of  which 
there  shall  be  elected  by  tbe  electors  thereof, 
one  Judge  of  tbe  district  court  therein,  whose 
term  of  office  shall  be  six  years."  By  sec- 
tion 18  tbe  number  of  the  original  districts 
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was  fixed  at  fonr,  "until  otherwlfie  provided 
by  law."  By  section  14  It  was  provided  that 
the  general  assembly  may,  after  the  year 
1880,  but  not  oftener  than  once  in  six  years, 
increase  the  number  of  the  Judicial  districts, 
and  the  Judges  thereof.  In  1886  sections  12 
and  14  were  amended— section  14  by  provid- 
ing that  the  general  assembly,  by  a  two- 
thirds  vote  of  each  house,  may  at  any  ses- 
sion Increase  or  diminish  the  number  of 
judges  for  any  district,  or  increase  or  dimin- 
ish the  number  of  Judicial  districts  and  the 
judges  thereof.  Section  12  was  amended  so 
as  to  harmonize  with  amended  section  14, 
by  proyidiog  that  one  or  more  Judges  shall 
be  elected  In  each  district.  In  aU  other  re- 
spects, these,  two  sections  are  as  originally 
adopted.  Section  15  has  never  been  amend- 
ed, and  is  as  follows:  "The  Judges  of  the 
district  court  first  elected  shall  be  chosen  at 
the  first  genei'al  election.  The  general  as- 
sembly may  provide  that,  after  the  year 
eighteen  hundred  and  seventy-eight,  the  elec- 
tion of  the  Judges  of  the  supreme,  district, 
and  county  courts,  and  the  district  attorneys, 
or  any  of  them,  shall  be  on  a  different  day 
from  that  on  which  an  election  is  held  for 
any  other  purpose,  and  for  that  purpose  may 
extend  or  abridge  the  term  of  ofiSce  of  any 
such  officers  then  holding,  but  not  in  any 
case  more  than  six  months.  Until  otherwise 
provided  by  law,  such  officers  shall  be  elect- 
ed at  the  time  of  holding  the  general  elec- 
tions. The  terms  of  office  of  all  Judges  of  the 
district  court  elected  in  the  several  districts 
throughout  the  state,  shall  expire  on  the 
same  day;  and  the  terms  of  office  of  the  dis- 
trict attorneys  elected  In  the  several  districts 
tliroughout  the  state  shall,  in  iilce  manner, 
t'xpire  on  the  same  day."  Section  20,  as  it 
•iriginally  titood.  is  as  follows:  "All  officers 
provided  for  in  this  article,  excepting  Judges 
of  the  supreme  court,  shall  respectively  re- 
side in  the  district,  county,  precinct,  city  or 
town  for  which  they  may  be  elected  or  ap- 
IKiinted.  'Vacancies  in  elective  offices  shall 
be  fUled  by  election,  but  when  the  unexpired 
term  does  not  exceed  one  year,  the  vacancy 
shall  be  filled  by  appointment  as  follows: 
Of  Judges  of  the  supreme  and  district  courts, 
iiy  the  governor;  of  district  attorneys,  by 
the  Judge  of  the  court  for  which  the  office 
appertains,  and  of  all  other  Judicial  officers 
.  ly  the  board  of  county  commissioners  of  the 
'•ounty  where  the  vacancy  occurs."  The  first 
t'cutenee  of  the  amended  section  is  the  same 
:is  the  first  sentence  of  the  original,  and 
from  there  on  the  amended  section  Is  as  fol- 
lows: "Vacancies  occurring  in  any  of  the  of- 
fices provided  for  In  this  article  shall  be  filled 
by  appointment  as  follows:  Of  Judges  of  the 
supreme  and  district  courts,  by  the  governor; 
of  district  attorneys,  by  the  Judge  of  the 
court  of  the  district  for  which  such  attorney 
was  elected;  and  of  all  other  Judicial  officers, 
by  the  board  of  county  commissioners  of  the 
county  wherein  the  vacancy  occurs.'  Judges 
of  the  supreme,  district,  and  county  courts 


appointed  under  the  provisions  of  this  sec- 
tion shall  hold  office  until  the  next  general 
election  and  until  their  successors  elected 
thereat  shall  be  duly  qualified." 

WUlard  Teller,  V.  D.  Markham.  Caldwell 
Yeaman,  H.  B.  O'Reilly.  A.  S.  Blake,  and 
Thomas  Mitchell,  for  plaintiffs.  Joseph  C. 
Helm,  Bartels  &  Blood,  .Tames  H.  Bi-own,  and 
Victor  A.  Elliott  for  d^endants. 

CAMPBELL,  J.  (after  stating  the  facts). 
The  foregoing  are  all  the  specific  provisions 
of  the  constltutioh  which  we  deem  necessary 
to  set  out  in  full,  though  others  will  be  refer- 
red to  In  the  appropriate  place.  We  premise 
by  saying  that  this  court  has  already  passed 
upon  a  case  similar  to  this,' and  has  given  to 
the  provisions  of  the  constitution  applicable 
to  the  case  at  bar  a  construction  which,  if 
adhered  to  no-??,  settles  this  case  in  favor  of 
respondents.  If  we  followed  our  own  inclina- 
tions, we  would  refrain  from  an  extended 
opinion  at  this  time,  and  content  ourselves  by 
referring  with  approval  to  the  able  opinion  by- 
Mr.  Jtistice  Elbert  in  the  former  case.  But 
the  decision  in  that  case  was  given  In  re- 
sponse to  a  request  from  the  governor  of  tlie 
.«tate,  under  the. authority  which  he  has  by 
amended  section  3  of  article  6  of  the  constitu- 
tion, and  in  one  sense  may  not  be  as  binding  a 
precedent  as  if  rendered  in  a  case  litigated 
by  opposing  parties.  Yet,  as  a  matter  of 
fact,  an  inspection  of  the  files  and  record  in 
that  case  shows  that,  while  the  proceeding 
was  ex  parte,  the  principal  or  only  brief  was 
filed  by  the  Judges  then  holding  office,  and 
claiming  that  their  term  continued  for  the 
full  period  of  stx  years,  which  contention  is 
the  same  as  that  now  iu:ged  by  the  relators. 
Most  elaborate  and  exhaustive  arguments, 
both  oral  and  written,  and  a  number  of  vol- 
untary opinions  given  by  distinguished  and 
able  members  of  the  bar  of  this  and  other 
states,  have  been  presented  for  our  considera- 
tion, and,  considering  the  premises  mentioned, 
the  Importance  of  the  question  Involved,  the 
great  public  interest  which  the  case  carries, 
and  the  fact  that  a  precedent  should  be  es- 
tablished in  a  case  where  unquestionably 
both  sides  appear,  and  the  issues  involved  are 
fully  presented,  we  have  concluded  to  give  to 
it  more  consideration  than  otherwise  we 
would  be  disposed  to  do. 

If  we  correctly  understand  the  contention 
of  relators,  it  is  that  the  term  of  office  of  a 
district  Judpe  is,  by  amended  section  12,  un- 
varyingly fixed  at  six  years,  and  that  when- 
ever a  district  Judge  is  elected  by  the  people, 
whether  at  the  regular  sexennial  election  for 
district  Judges  or  at  an  election  to  fill  the  of- 
fice after  the  expiration  of  the  term  of  one 
appointed  to  fill  a  vacancy,  or  to  fill  an  office 
provided  "for  In  a  newly-created  district,  or 
an  office  where  an  additional  Judge  is  provid- 
ed for  in  an  old  or  existing  district,  the  one 
so  elected  holds  for  the  full  period  of  six 
years.    The  theory  of  respondents  Is  that  only 
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sncta  Jndges  as  are  elected  at  the  regular  sex- 
«nnlal  election  for  district  judges  hold  for 
the  full  term  of  six  years,  and  that  those 
elected  at  any  other  election  hold  only  from 
the  time  of  their  election  until  said  regular 
sexennial  election  occurs,  and  until  their  suc- 
cessors are  duly  elected  and  guallfled.  The 
propositions  Into  which  the  arguments  of 
counsel  for  relators  may  be  conveniently  di- 
vided are  as  follows: 

First.  Under  the  provisions  of  the  constitu- 
tion which  are  InTolved  in  this  case,  section 
15  was  applicable  only  to  those  district  Judges 
who  were  elected  at  the  first  general  election 
in  1876  (and  when  section  15  is  mentioned 
in  this  opinion  reference  is  had  to  that  por- 
tion thereof  relative  to  the  expiration  of  the 
term  of  office  of  district  judges).  Thereafter 
the  conditions  were  such  that  nothing  could 
arise  upon  which  the  section  might  operate, 
and  therefore  Its  usefulness  and  puriwse 
were  at  an  end. 

Second.  Under  said  original  provisions,  sec- 
tion 15  still  may  be  considered  applicable  to 
all  district  judges  who  were  elected  at  any 
time,  especially  as  section  29  expressly  makes 
mention  of  unexpired  terms  in  the  office  of 
district  judges. 

Third.  But,  after  sections  12,  14,  and  29> 
were  amended,  the  uniformity  in  the  election 
of  district  jndges  which  was  contemplated 
and  Intended  by  article  0  before  any  amend- 
ments were  adopted,  was  destroyed,  fraction- 
al or  unexpired  terms  in  the  office  of  district 
judges  abolished,  and  section  15  repealed  by 
Implication. 

Fourth.  Under  the  acts  of  the  general  as- 
sembly passed  in  pursuance  of  the  authority 
granted  by  amended  section  14  of  article  6  (a) 
there  was  no  vacancy  in  the  office  of  district 
judge  of  a  new  district,  or  in  the  office  of  an 
additional  judge  in  an  old  one,  to  be  filled  be- 
fore the  election  thereto  of  an  incumbent;  (b) 
if,  however,  there  is  such  a  vacancy  to  be 
filled,  then,  by  virtue  of  the  provisions  of 
amended  section  29,  it  is  completely  filled  by 
the  appointment  made  by  the  governor,  and 
after  the  expiration  of  the  term  of  the  ap- 
pointee who  holds  tin  the  next  general  elec- 
tion there  is  no  vacancy  to  be  filled,  and  the 
one  first  elected  thereafter  holds  for  a  full 
term,  and  not  for  any  part  of  a  vacancy. 

However  Inconsistent  may  be  the  argu- 
ments of  different  counsel  for  the  same  party 
to  a  suit,  if  any  position  assumed  is  sound  it 
Is  the  duty  of  the  court  to  select  the  true  and 
reject  the  false.  This  reference  is  pertinent 
at  the  outset,  because  it  will  be  observed  that 
these  four  propositions  do  not  altogether  har- 
monize, and  the  numerous  arguments  made 
by  dlfl'ercnt  counsel,  and  by  those  who  have 
favored  us  with  their  briefs,  are  not  always 
in  harmony  as  to  every  contention  urged. 
Our  reference,  therefore,  in  this  opinion  to 
the  arguments  advanced  by  counsel  must  not 
in  every  sense  be  taken  to  include  all  of  the 
counsel  for  relators.  Unless  thus  understood. 
It  might  appear  that  the  same  able  counsel 


were  presenting  inconsistent  and  self-contra- 
dictory arguments  on  the  same  proposition, 
and  thus  be  subject  to  the  charge  of  Incon- 
sistency. 

The  foregoing  Is  the  chronological  order, 
and  perhaps  the  logical  order,  in  which  these 
propositions  naturally  present  themselves. 
The  second  and  third  propositions  might 
properly  be  Included  in  one  statement,  and, 
while  It  will  not  be  possible  to  keep  entirely 
distinct  the  first  three  propositions  In  the  dis- 
cussion, yet  by  reason  of  the  conclusion  which 
we  have  reached  It  will  best  subserve  our 
purpose  first  to  consider  the  second  and  third 
propositions  in  one  general  discussion,  and 
then  In  the  main  to  consider  the  remaining 
propositions  in  at  least  a  partially  separate 
treatment 

1.  Rdators'  argument  is  not  strengthened 
by  reason  of  anything  contained  in  amended 
section  12.  The  only  respect  wherein  It  dif- 
fers from  the  original  section  is  in  that  pro- 
vision authorizing  the  election  of  more  than 
one  judge  in  a  given  district  whenever  the 
general  assembly  has  provided  for  more  than 
one  Judge  therein.  Original  section  14  gave 
to  the  general  assembly  the  power  to  in- 
crease the  number  of  districts  and  the  Jodges 
thereof  after  the  year  1880,  but  not  oftoier 
than  onre  in  six  years.  From  this  fact  relat- 
ors would  draw  the  Inference  that  this  limita- 
tion upon  the  power  of  the  general  assembly 
to  act  only  once  within  the  period  of  six 
years  indicated  a  recognition  in  this  section 
of  the  applicability  of  section  15  to  the  terms 
of  office  of  all  district  jndges  whenever  elect- 
ed; but  when,  by  amended  section  14,  all  re- 
striction as  to  time  was  femoved  from  the 
legislature,  and  authority  gtv«i  to  Increase 
the  number  of  Judges  at  any  sess^n,  and  as 
often  as  it  might  see  fit,  this  clearly  Indicat- 
ed an  opposite  or  contrary  recognition,  to  the 
effect  that  section  15  no  longer  was  appUcable 
to  any  future  election.  But  even  a  casnal 
reading  of  the  original  section  will  dispd  any 
supposition  tliat  original  section  14,  of  itself, 
was  a  recognition  of  any  uniformity  in  the 
election  of  district  Judges.  As  the  sessions 
of  the  legislature,  under  the  constitution, 
come  in  the  odd-numbered  years,  and  the 
regular  sexennial  election  for  district  judges 
in  successive  periods  of  six  years  from  the 
year  1876,  under  the  old  section,  when  the 
legislature  provided  for  an  increase  of  Judges, 
the  first  election  thereof,  after  the  taking  ef- 
fect of  the  act  creating  the  new  office,  could 
not,  in  the  ordinary  course  of  legislation,  well 
be  contemporaneous  with  the  said  sexennial 
election.  Of  course,  under  the  amended  sec- 
tion, there  could  be  no  Ideutlfj-  as  to  time  In 
such  elections.  In  all  other  respects  amend- 
ed sections  12  and  14  are  as  they  were  In  the 
original  sections,  and  no  support  for  rriators' 
theory  can  be  drawn  from  the  amendments 
to  either  section.  In  our  view,  the  only 
amended  section  that  furnishes  any  baste  tot 
the  third  and  second  propositions  advanced 
by  relators  is  amended  section  2a.    Original 


Digitized  by 


Google 


Colo.) 


PEOPLK  V.  LE  FEVBE. 


885 


section  29  prorlded  that  all  "vacanclea  In 
elective  offices  shall  be  filled  by  election,  but 
when  the  unexpired  term  does  not  exceed 
•one  year,  the  vacancy  shall  be  filled  by  ap- 
jwlntment."  The  amended  section  provides 
that  vacancies  In  judicial  offices  "shall  be 
filled  by  appointment"  and  "judges  of  the 
•  •  ♦  district  and  county  courts  appointed 
tinder  the  provisions  of  this  section  shall  hold 
o£Sce  until  the  next  general  election."  It  wIQ 
be  observed  that  the  nevr  section  otnits  the 
clause  of  the  old  as  to  unexpired  terms,  and 
from  this  It  \«  said  (which  is  undoubtedly 
true)  that  some  intention  must  be  imputed  to 
such  omission.  By  a  most  Ingenious  argu- 
ment relators  claim  that  in  malting  this 
omission  the  Inteirtlon  of  the  people  when 
the  amendment  was  adopted  clearly  was  to 
do  away  with  all  fractl<mal  terms  in  the 
oflBce  of  district  judge,  and  make  all  elective 
terms  therein  a  full  term  of  six  years.  For, 
say  relators,  If  there  had  been  the  Intention 
still  to  preserve  a  fractional  term,  it  would 
have  been  easy  to  express  that  desire  by  re- 
taining the  provision  to  that  efTect,  or  by  the 
employment  of  language  similar  thereto  In 
meaning.  But  the  object  of  this  amendment 
has  been  considered  by  this  court  in  the  case 
of  People  V.  Wright,  6  Colo.  92,  where  It  is 
said:  "Under  this  i;ppraled  section  [28], 
whenever  a  vacancy  occurred  to  any  dectlve 
Judicial  ofiice,  and  the  unexpired  term  ex- 
ceeded one  year,  It  became  necessary  to  call 
and  hold  a  special  election  to  fill  the  vacancy. 
The  chief.  If  not  the  only,  object  of  the 
amendment,  was  to  obviate-  the  expense  and 
inconvenience  of  such  special  elections."  If 
such  was  the  object,  and  the  only  one,-^as  It 
seems  to  us  It  was,— then  there  was  no  in- 
tention on  the  part  of  the  people  In  omitting 
the  language  In  question,  such  as  is  claimed 
by  relators.  Under  the  original  section,  if 
the  vacancy  was  for  less  than  one  year.  It 
was  filled  by  appointment;  if  for  more  than 
one  year,  by  election.  The  unexpired  term 
of  a  district  judge  referred  to  in  original  sec- 
tion 29  existed,  not  because  of  Its  recognition 
to  that  section,  but  evidently  because  the  full 
term  of  six  years  prescribed  In  section  12 
was  necessarily  limited  In  every  case  where 
the  incumbent  held  under  an  election  occur- 
ring at  any  time  other  than  the  regular  sexen- 
nial election;  so  that  In  such  cases  the  full 
term  of  six  years  was  qualified  by  section  15. 
The  use  of  the  words  "unexpired  term"  In 
original  section  29  did  not  make  of  the  term 
of  a  district  judge  two  classes  or  kinds,  viz. 
a  full  term  and  a  fractional  Xjecva;  but  the 
use  of  such  words  therein  was  merely  a  rec- 
ognltlbn  of  such  classes  made  necessary  by 
the  other  two  sections  named,  and  original 
section  29  merely  provided  how  the  unex- 
pired terms  should  be  filled  whenever  the 
contingencies  happened  which  gave  rise  to 
them,  and  not  that  there  should  be  full  terms 
and  unexpired  terms  In  the  office.  This  being 
80,  when  section  29  was  amended  for  the  ob- 
jects stated  above,  there  was  no  longer  any 


reason  for  retaining  the  words,  "when  the  un- 
expired term  does  not  exceed  one  year." 
The  unexpired  term  of  such  office  was  not 
intended  to  be  destroyed,  but  It  would  exist 
thereafter  as  well  as  before  whenever  an 
election  was  held  at  any  time  other  than  at 
the  sexennial  election.  The  amendment, 
therefore,  was  made,  not  to  abolish  fractional 
terms,  but  to  do  away  with  special  elections,' 
and  thus  change  the  manner  of  filling  va-' 
cancles  to  a  term,  and  by  so  doing  the  con- 
tinued existence  of  a  vacancy  and  fractional 
and  full  terms  was  recognized. 

2.  Much  of  what  has  been  elsewhere  said  Is 
applicable  to  the  first  proposition,  but  we 
proceed  now  to  a  separate  consideration  of 
the  same.  By  laying  special  emphasis  upon 
section  12  as  entirely  disconnected,  relators  In- 
sist that  every  term  of  a  district  judge  who 
is  elected  to  the  office  must  be  for  the  full  term 
of  six  years.  Of  course,  this  applies  to  the 
district  judges  elected  at  the  first  election.  Sec- 
tion 15,  say  the  relators,  applies  only  to  such 
Judges,  <x,  if  It  does  not,  then  section  12 
must,  in  certain  cases,  be  qualified  and  lim- 
ited. Indeed,  the  terms  of  the  district  judges 
first  elected  might  not  be  of  the  same  length, 
although  section  12  unqualifiedly  fixed  the 
term  at  six  years;  for  by  section  6  of  the 
schedule  the  terms  of  the  district  judges  were 
made  to  begin  from  the  filing  of  their  respec- 
tive oaths  of  office.  The  constitution  being 
silent  upon  this  subject,  it  was  strictly  the 
exercise  of  a  legislative  power  to  fix  the  be- 
ginning of  the  regular  terms  of  those  judges 
dected  at  all  subsequent  elections.  This  the 
legislature  did  (section  936,  Laws  1877),  and 
made  the  regular  terms  of  district  judges  be- 
gin on  the  second  Tuesday  of  January  next 
after  their  election.  Therefore  the  term  of 
office  of  the  district  judges  first  elected  began 
when  they  filed  their  respective  oaths  of  office, 
and  ended  on  the  second  Tuesday  next  after 
the  sexennial  election  for  district  Judges  In 
the  year  1882;  and,  if  section  12  is  to  be 
taken  without  reference  to  any  other  kindred 
provision,  we  see  that  It  was  not  applicable, 
even  to  the  district  Judges  first  elected.  This 
merely  serves  to  emphifelKe  the  point  that  It  is 
necessary  for  all  the  kindred  provisions  of  the 
constitution  to  be  construed  together.  But 
we  say  that  these  OTlginal  sections  must  be 
construed  together.  It  Is  conceded  by  all  the 
counsel  that  fractional  terms  still  exist  In  the 
office  of  supreme  Judges,  but  section  7  of 
article  6  expressly  provides  that  the  term  of 
office  of  a  supreme  judge  shall  be  nine  years, 
except  as  otherwise  provided  In  that  article. 
The  only  exception  therein  provided  is  as  to 
the  judges  elected  at  the  first  election  In  1876, 
who,  by  virtue  of  section  8  of  article  6,  are  so 
classified  that  one  shaU  go  out  of  office  every 
three  years.  That  this  latter  section  may  be 
so  allowed  to  operate,  section  7  is  qualified 
whenever  a  supreme  judge  Is  elected  to  ffll  a 
vacancy  In  the  term  or  to  the  office  of  any 
supreme  Judge.  The  reason  for  this  conces- 
sion is  80  well  stated  in  the  case  of  Simpson  v. 
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WUlard,  14  B.  C.  206,  that  \re  quote  It  in  full. 
First,  however,  we  should  state  that,  prior  to 
this  declaloQ,  the  same  court  had  held  that 
whenever  one  ia  elected  to  fill  a  casual  va- 
cancy in  the  office  of  clerk  of  the  court  of 
common  pleas,  he  holds,  not  for  the  unexpired 
tMm,  but  for  a  full  term  of  four  years,  be- 
cause it  must  be  controlled  by  the  imperative 
-mandate  of  section  13  of  article  4  of  the  con- 
'  stitutlon  of  South  Carolina,  which  declares 
that  sucb  clerk,  when  elected,  shall  hold  his 
office  for  a  term  of  four  years,  and  there  was 
no  other  provision  bearing  upon  the  question. 
The  language  of  the  court  as  to  the  point  now 
before  us  ia:  "But  In  the  case  of  a  casntd  va- 
cancy in  the  office  of  Justice  of  the  supreme 
court,  whether  chief  or  associate,  the  rule  Is 
difterent,  because  the  provision  fixing  their 
term  -ot  office  at  six  years  must .  necessarily  be 
qualified  by  that  other  provision  in  the  same 
section  which  requires  that  they  shall  be  bo 
classified  as  that  one  of  them  must  go  out  of 
office  every  two  years;  otherwise  this  latter 
provision  would  be  entirdy  defeated.  Hence, 
In  filling  a  casual  vacancy  in  the  office  of 
justice  of  the  supreme  court,  it  must  be  so 
done  as  not  to  disturb  ttUs  essential  feature 
of  classification  stamped  upon  that  tribunal  by 
the  constitution.  Manifestly  this  can  only  be 
eflectoally  preserved  by  filling  casual  vacan- 
cies for  the  unexpired  term  only."  The  same 
reasoning  applicable  to  such  a  vacancy  in  the 
office  of  a  district  judge  under  our  constitu- 
tion is  equally  pertinent  Section  16  express- 
ly provides  that  the  term  of  office  of  all  dis- 
trict judges  who  are  elected  shall  expire  on 
the  same  day.  This  provisiMi  cannot  be  pre- 
served unless  district  judges  who  are  elected 
to  fill  a  vacancy  created  by  the  resignation  of 
an  incumbent  of  an  existing  office,  or  those 
who  are  appointed  to  fill  a  newly-created  of- 
fice, or  who  are  elected  at  the  first  election 
after  the  creation  of  a  new  office  or  a  new 
district,  in  the  one  case,  hold  for  an  imex- 
plred  term,  full  or  fractional,  as  the  case  may 
be,  and,  in  the  other,  for  a  fractional  term 
only. 

S.  By  counsel  on  both  sides  much  learning 
has  been  displayed,  anO  many  fine  distinctions 
drawn,  as  to  the  meaning  of  "term,"  "office," 
"incumbent,"  "term  of  office,"  and  "vacancy," 
but  we  conslda'  the  discussion  neither  very 
important  nor  helpful.  It  is  sufficient  to  say 
that  "tram  of  office,"  as  used  h^re,  means  the 
period  or  limit  of  time  during  which  the  in- 
cumbent Is  permitted  to  hold.  "Vacancy"  ap- 
plies not  to  the  incumbent,  but  to  the  term,  <« 
to  the  office,  or  both,  whether  to  the  term,  or 
to  the  office,  or  both,  depending  generally  up- 
on the  context  In  this  connection  the  posi- 
tion assumed  by  relators  as  to  this  branch  of 
the  case  is  as  follows: 

(1)  W&ere,  as  connsel  express  It  a  new  of-, 
flee  is  created  by  the  legislature,  and  there  is 
given  In  the  act  creating  the  office  authority 
for  the  filling  thereof  by  an  appointment  at 
the  bands  of  the  governor,  to  hold  until 
the  n^t  general  election,  when  the  governor 


makes  the  appointment  be  acts  as  the  agent 
of  the  legislature,  and  not  by  virtue  of  the 
authority  vested  In  him  by  amended  section 
29  of  the  constitution,  which  latter  provision 
gives  him  the  power  only  to  fill  "vacancies"  in 
the  office  of  a  district  judge.  The  office,  say 
relators,  exists  as  soon  as  the  act  takes  effect,, 
but,  as  elective  offlcee  (except  only  In  case  of 
designated  vacancies)  are  to  be  filled  by  elec- 
tion by  the  people,  the  term  of  the  office  does 
not  begin  until  an  incumbent  occupies  it  under 
an  election.  The  holding  of  the  appointee  is 
no  part  of  the  term  of  the  office,  but  a  sort  of 
nondescript 

(2)  If,  however,  the  time  between  the  taking 
effect  of  the  act  when  the  existence  of  the 
office  begins,  and  the  first  election  is  a  va- 
cancy to  be  filled  by  the  governor  und»'  his 
constitutional  prerogative,  then,  when  he 
makes  the  appointment  the  vacancy  Is  com- 
pletely flUed,  and  the  first  election  thereafter 
is  to  fill  the  office  for  a  regular  or  full  term 
thereof. 

Under  the  conclusion  reached  by  us  upon 
the  third  general  proposition,  it  does  not  be- 
come necessary  fully  to  discuss  or  determine 
these  somewhat  metaphysical  questions.  It 
really  Is  not  material  what  wpellatlon  should 
be  given  to  the  holding  of  one  who  is  appoint- 
ed to  fill  an  office  emj)ty  by  the  resignation 
or  death  of  a  former  incumbent,  or  to  the 
holding  of  one  elected  to  the  office  at  the  first 
election  after  a  new  office  tias  been  establidi- 
ed,  as  the  successor  of,  and  at  the  expiration 
of  the  holding  of,  an  appointee.  Whether 
such  be,  in  the  first  instance,  the  filling  of  a 
vacancy  (In  the  strictest  sense)  in  a  regular 
term,  or  an  unexpired  term,  or,  in  the  second 
instance,  the  filling  of  a  fractional  or  a  par- 
tial term,  the  result  In  so  far  as  the  time 
which  such  an  incumbent  holds  Is  concerned, 
is  just  the  same;  because,  by  our  conclusion 
heretofore  reached,  that  section  15  is  to  be 
construed  along  with  section  12,  the  effect  of 
the  two  sections  together  creates  a  regrular 
or  full  term,  and  a  fractional  term  in  the 
office  of  a  district  judge.  The  tenure  of  of- 
fice or  the  holding  of  such  appointee  and  such 
incumbent  under  election  is  necessarily  fixed 
by  such  conclusion.  The  holding  of  the  ap- 
pointee by  the  express  provisions  of  the  act 
creating  the  office  is  limited  to  the  next  ensu- 
ing election,  and  the  holding  of  the  one  elect- 
ed thereat  a»  a  successor  of  such  appointee. 
by  the  construction  which  we  have  placed  upon 
amended  sections  12  and  16,  is  only  until  the 
next  ensuing  sexennial  election;  so  it  is  Imma- 
terial what  designation  is  given  to  such  hold- 
ing, so  long  as  the  length  of  the  term  of  both 
is  necessarily  fixed  tor  such  length  of  time, 
as  we  have  elsewhere  herein  declarea.  In 
amended  section  29  there  is  no  specific  pro- 
vision as  to  the  character  of  the  holding  of 
one  elected  to  succeed  an  appointee  to  fill  a 
vacancy;  but,  as  we  have  said,  the  construc- 
tion placed  upon  amended  sections  12  and  15 
necessarily  gives  rise  to  a  full  and  fractional 
term  in  the  office  of  a  district  Judge*  ant 
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makes  snch  holding  of  the  appointee  a  por- 
tion of  a  fractional  term,  and  the  holding  of 
the  one  elected  to  encoeed  the  appointee  a 
holding  for  the  balance  of  such  fractional 
term,  or  a  holding  of  the  entire  portion  of 
•8Q<4  fractional  term,  whenever  such  election 
Is  not  the  regular  sexennial  election.  But,  If 
necessary,  It  might  well  be  established,  In  the 
absence  of  the  construction  which  we  have 
placed  npon  amended  sections  12  and  IK,  that 
the  term  of  the  appointee  in  such  case  is  the 
filling  of  a  vacancy,  under  the  principle  estab- 
lished in  the  case  of  People  v.  Hucker,  5  Oolo. 
455,  and  that  the  holding  <rf  an  incumb^tt 
under  the  first  election  is  for  an  unexpired 
fractional  term,  the  first  part  of  which  has 
%een  filled  by  the  appointee;  Jnst  as  where  one 
■duly  elected  for  a  full  term  of  six  years  re- 
signs his  office  less  than  one  year  prior  to  the 
next  enaning  sex^mial  election,  and  the  gov- 
ernor makes  an  appointment  to  fill  the  va- 
cancy, this  full  term  of  six  years  Is  made  up 
of  the  holding  of  the  elected  incumbent,  which 
holding  Is  for  a  fractlcmal  term,  or  part  of  a 
term,  and  the  holding  of  the  appointee  which 
is  the  fiillag  of  the  vacancy  In  an  unexpired 
■full  term. 

At  the  risk  of  some  repetition,  which  can- 
not well  be  avoided,  our  position  can  be  made 
clearer  by  a  comparison  of  the  status  and 
tenure  of  office  of  judges  of  the  snpreme  and 
-county  courts  with  those  of  the  district  courts. 
I>reclsely  the  same  provision  exists  in  amend- 
ed section  29  for  filling  vacancies  in  the  office 
of  supreme  and  county  Judges  as  for  district 
Jndges,  and  tlie  appointee  in  such  case  holds 
for  the  same  time,  and  under  the  same  condi- 
tions, and  there  is  the  same  absence  from  the 
section  of  any  designation  of  the  holding  of 
judges  elected  as  successors  of  the  appomtec. 
If,  however,  the  vacancy  In  the  one  case  Is 
completely  filled  by  the  appointee  at  the 
bands  of  the  governor,  the  same  result  fel- 
lows as  to  each  of  the  other  two.  The  sec- 
■tion  reads  that  -vacancies  in  all  of  the  offices 
shall  be  filled  by  appointment.  Bat  relators 
wish  to  confine  this  language  to  the  one  office 
of  district  Judge,  but  say  that  It  Is  inapplicable 
to  the  office  of  supreme  Judge  or  county  Judge 
because,  in  the  former  case,  of  another  provi- 
sion of  the  constitution,  viz.  section  8  of  ar- 
-ticle  6,  which  provides  for  a  classification  of  the 
office  of  the  supreme  court  Judges,  so  that  <me 
Judge  shall  go  out  of  office  every  three  years; 
and,  in  the  case  of  county  Judges,  by  reason 
■of  section  22  of  article  6,  which  provides  that 
at  the  general  election  in  1877,  and  every 
three  years  thereafter,  there  shall  be  elected 
at  the  general  election  a  county  Jndge,  except 
as  otherwise  provided  in  article  6;  which  sec- 
tions, relators  contend,  necessarily  restrict  and 
limit  this  particular  provision  of  amended  sec- 
tion 29  so  that  It  may  comply  with  said  sec- 
tions 8  and  22,  and,  amended  section  29  being 
thus  limited,  these  two  sections  will  thns  be 
permitted  to  stand.  We  think  this  Is  tme, 
and  we  think  It  equally  true  that  the  same 
•UmitatioQ  Is  pat  apm  this  same  pcovision  of 


amended  section  29  by  reason  of  that  part  ol 
section  15  which  requires  that  the  terms  of  all 
the  Judges  of  the  district  court  elected  in  the 
several  districts  throughout  the  state  shall  ex- 
pire on  the 'same  day;  and  that  In  each  case,  If 
amended  section  29  Is  to  be  taken  with  the  lim- 
itations Imposed  by  sections  8  and  22,  so  that 
the  fractional  or  nnexpired  terms,  a»  the  case 
may  be,  still  exist  in  the  case  of  supreme  and 
county  Judges,  so  section  15  still  operates  and 
has  that  effect  necessarily  upon  the  term  of 
ofi^ce  of  a  district  Judge,  which  by  section  12 
Is  'fixed  at  six  years.  But,  say  relators,  while 
we  concede  that,  were  it  not  for  amended  sec- 
tion 29,  section  15  would  have  that  effect  upon 
original  section  12,  yet,  as  sections  12, 14,  and 
29  have  been  amended,  they  must  be  taken 
as  the  latest  expressions  of  the  will  of  the 
people;  and  if,  to  give  them,  and  each  of 
them,  full  effect,  some  of  the  provisions  of  the 
constitution  as  originally  adopted  must  yield, 
then  such  construction  mtist  be  placed  npon 
them  by  this  court.  We  concede  the  rule  of 
construction  urged,  and  that.  If  there  Is  a  nec- 
essajy  conflict  between  these  sections  as 
imended  and  section  15  of  the  constitution 
as  originally  adopted,  the  lattw  must  yield. 
There  are,  however,  other  rules  of  construc- 
tion equally  as  binding,  one  of  which  is  that 
each  provision  of  the  constitution,  both  origi- 
nal and  amended,  should.  If  poesilAe,  be  so 
coBstroed  as  to  avoid  any  conflict  between 
the  difFerent  parts  of  the.O(»t8tttntion.  An- 
othw  rule  is  that  effect  must  be  given  to 
every  provision  and  every  clause  and  all  of 
the  language  of  a  constitution,  if  possibly  this 
can  be  done.  If  harmony  can  be  preserved,  , 
that  construction  which  will  accomplish  that 
result  Is  to  be  preferred  to  that  construction 
wUcb  will  necessarily  bring  conflict 

We  submit,  in  the  first  place,  that  if  amend- 
ed section  29  destroys  fractional  or  unex- 
pired terms  in  the  office  of  a  district  Judge, 
and  enables  all  who  are,  at  any  election, 
elected  to  such  office  to  hold  for  a  full  term  of 
stx  years,  such  a  result  is  accomplished  by 
the  omission  of  the  words  "unexpired  term" 
In  the  amended  section.  If  the  effect  of  such 
omission,  therefore,  thus  operates  as  to  the 
office  of  a  district  Judge,  It  applies  equally 
to  that  of  a  supreme  or  county  Judge.  If 
the  presence  of  these  words  in  the  original 
section  was  what  made  fractional  and  full 
terms  in  the  office  of  a  district  Judge,  so  their 
presence  had  the  same  effect  as  to  the  office 
of  a  supreme  and  a  county  judge.  But  we 
hold  that  these  words  do  not,  in  either  case, 
produce  the  result  contended  for  by  relators. 
As  heretofore  shown,  their  presence  In  the 
original  section  merely  recognised  a  condi- 
tion which  existed  hi  the  term  of  office  of  a 
supreme  Judge  by  reason  of  section  8  of  ar- 
ticle 6,  which  classified  the  Judges  first  elect- 
ed into  three  classes,  and  in  the  term  of  office 
of  a  district  Judge,  which  exists  by  reas(H>  of 
section  15  limiting  section  12;  and  thelr 
piesenco  in  original  section  29,  or  omission  ip 
the  amended  sectloa,  neither  In  the  one  case 
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creates  nor  Id  the  other  destroys  the  fact  of 
the  existence  of  fractional  and  full  terms, 
whicb  fact  existed  independent  of  tlie  provi- 
sions of  either  original  or  amended  section. 
But  relators  concede  that  amended  section 
29  does  not  repeal  by  Implication  either  sec- 
tion 8  or  section  22  of  article  6,  and  we  hold, 
for  a  reason  equally  potent,  that  it  does  not 
in  that  regard  affect,  or  by  Implication  re- 
peal, section  15.  In  the  case  of  an\apx)ointee 
to  a  vacancy  in  the  office  of  supreme  or  coun- 
ty judge  he  holds  only  till  the  nest  ensuing 
general  election.  At  that  election,  if  not  the 
regular  election  recurring  in  the  one  case 
once  every  nine  years  and  in  the  other  every 
three  years,  the  one  elected  h(^ds,  not  for  the 
full  period  of  nine  years  in  the  one  case  or 
three  years  In  the  other,  but  only  till  the  ex- 
piration of  that  term  during  which  the  va- 
cancy occurred.  If  the  vacancy,  however,  in 
the  office  of  a  district  judge,  is  thus  filled,  the 
relators  still  insist  that  the  one  elected  holds 
for  the  full  period  of  six  years,  because.  In 
the  first  place,  the  vacancy  is  completely 
filled  by  the  appointee,  and  no  part  of  an  un- 
expired term  thereafter  remains;  and,  sec- 
ondly, because  section  12  absolutely  fixes  the 
term  at  six  years.  If  that  Is  so  as  to  a  dis- 
trict judg6,  a  similar  result  must  follow  as  to 
a  supreme  judge  and  county  judge,  in  so  far 
as  the  provisions  of  amended  section  29  bear 
upon  this  question.  But  if  it  is  inapplicable 
to  the  case  of  a,  supreme  judge  or  county 
Judge,  It  is  so  by  reason  of  the  provisions  of 
sections  8  and  22;  and  the  same  result  may 
also  ensue  In  the  case  of  a  district  Judge,  if 
there  are  other  provisions  of  the  constitution 
applicable;  and  we  hold  that  section  15  dots 
necessarily  produce  such  a  result  as  appli- 
cable to  amended  section  12.  Ihe  supreme 
Judges  cannot  retire  one  every  three  years 
unless  section  7  is  made  to  yield  to  or  har- 
monize with  swtion  8  (and  neither  section  8 
nor  section  22  has  ever  been  amended);  or, 
to  be  more  accurate,  sections  7  and  8  should 
be  so  construed  that  there  may  not  be  any 
conflict  between  them.  The  terms  of  all  the 
district  judges  cannot  expire  on  the  same 
day  unless  amended  section  12  Is  construed 
in  harmony  and  in  connection  with  section 
15,  so  that  only  district  judges  ^ected  at  the 
sexennial  election  shall  bold  for  six  years, 
and  those  elected  at  any  other  election  hold 
for  a  fractional  or  unexpired  term.  If,  how- 
ever, we  concede  that  amended  section  29, 
being  later  in  time,  repeals  section  15  in  so 
far  as  the  latter  purports  to  limit  the  full 
term  of  six  years  provided  for  in  amended 
section  12,  so,  also,  does  it  repeal  sections  8 
and  22  in  so  far  as  concerns  the  requirement 
in  the  former  section  that  supreme  judges 
shall  retire  one  every  three  years,  and  in  the 
latter  section  tliat  a  county  judge  shall  be 
elected  once  every  three  years;  but  we  hold 
tliat  neither  section  8,  22,  nor  15  is  thus  re- 
pealed by  implication.  These  four  sections 
of  article  6  can  be  made  to  harmonize,  and 
neither  of  the  other  three  can  be  said  to  be 


repealed  by  Implication  by  amended  section 
29.  Repeals  by  Implication  are  not  favored; 
and  we  must  not  presume,  unless  the  lan- 
guage imperatively  demands  it,  that  the  peo- 
ple Intended  to  repeal  by  implication  these 
Important  sections  of  article  6,  especially 
when  aU  the  sections  of  the  same  article 
may  at  the  same  session  of  the  legislature  be 
submitted  to  the  people  for  amendment,  and 
the  people  could  have  expressly  repealed  or 
amended  these  other  three  sections  of  this  ar- 
ticle, had  such  been  their  purpose,  at  the 
same  time  that  they  amended  section  29.  It 
Is  as  rational  and  as  logical  thus  to  harmonize 
amended  sections  12  and  29  with  section  15 
as  it  is  to  harmonize  amended  section  29  and 
section  7  with  sections  8  and  22.  If  amended 
section  29  conflicts  with  section  15,  it  cer- 
tainly does  with  sections  8  and  22,  and,  be- 
ing the  latest  in  time,  sections  15, '8,  and  22 
must  give  way  in  so  far  as  they  are  inconsist- 
ent with  the  later  expression  of  the  will  of 
the  people. 

But,  we  repeat  again,  relators  disavow  any 
such  contoitlon  as  to  such  effect  of  amended 
section  29  upon  sections  8  and  22,  and  we  bold 
that  there  is  no  such  conflict  with  section  15. 
Again,  the  relators  urge  with  much  earnest- 
ness that  this  court  should  not  put  upon  sec- 
tion 15  a  construction  that  will  In  any  con- 
ceivable case  be  a  limitation  of  the  term  of 
office  of  a  district  Judge  therein  fixed  at  six 
years,  even  though  such  limitation  would  not 
affect  the  length  of  the  term  when  the  elec- 
tion comes  at  the  regular  sexennial  election. 
They  strenuously  insist  that  no  construction 
shall  be  made  that  would  qualify  or  limit 
this  clause^  "whose  term  of  office  shall  be 
six  years;"  which,  they  assert,  is  the  strong- 
est in  the  whole  group.  Just  why  it  is  the 
strongest  we  are  not  told,  except  the  mere 
fact-  of  the  assertion.  Possibly  It  is  the 
strongest  In  the  section;  but  we  certainly  can 
perceive  no  reason  why  It  is  any  strongs 
than  that  portion  of  section  15  which  de- 
clares that  the  terms  of  oil  district  judges 
elected  shall  expire  on  the  same  day;  or  of 
section  7,  which  provides  that  the  Uxta  of 
supreme  judges  shall  be  niae  years.  But 
while  we  are  aslied  not  to  place  any  limita- 
tion ui>on  the  full  elfect  of  .these  words  hi 
amended  section  12  in  their  application  to 
one  whenever  he  is  elected  by  the  people,  we 
are  asked  in  the  same  breath  to  hold  for 
naught,  and  entirely  disregard  in  every  con- 
ceivable case,  the  words  which  are  fdimd  in 
section  16  that  require  the  term  of  all  dis- 
trict judges  to  expire  on  the  same  day.  Evi- 
dently we  are  thus  strongly  admonished  be- 
cause, unless  section  15  shall  be  disregarded 
by  us,  and  held  to  be  repealed  by  implication, 
relators  appreciate  the  fact  that  the  neces- 
sary effect  of  such  words  will  be  to  limit  the 
term  of  office  of  district  judges  to  less  than 
six  years  whenevw  the  election  comes  other 
than  at  the  time  of  the  regular  sexennial 
election.  Bat  giving  to  the  respective  argu- 
ments equal  merit  as  abstract  propositions, 
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It  Is  the  fluty  of  the  court  to  give  to  these 
different  sections  that  construction  which 
will  most  nearly  produce  that  harmony  anil 
uniformity  In  the  election  of  district  judges, 
which  appears  throughout  article  6  to  have 
l»een  the  desire  of  the  framera  of  our  organic 
act.  The  least  friction  will  ensue  by  holding 
that  the  provisions  of  ameuded  section  12  as 
to  the  length  of  the  term  must  give  way  to 
section  15  in  all  cases  where  the  election  of 
a.  district  Judge  occurs  at  any  other  election 
than  at  the  one  or  ones  at  Intervals  of  six 
years  beginning  with  the  first  general  elec- 
tion In  this  state  for  district  judges.  In  oth- 
er words,  after,  as  well  as  before,  the  adop- 
tion of  the  three  amended  sections  named. 
the  term  of  oflSce  of  a  district  judge  1»— First, 
for  the  full  term  of  sir  years,  whenever  he 
Is  dected  at  the  so-called  "sexennial  elec- 
tion," and  thus  section  12  Is  given  full  ex- 
pression; second,  when  be  Is  elected  at  any 
other  election  he  holds  only  till  the  next  sex- 
ennial election,  and  section  12  Is  restricted  by 
section  15. 

In  this  connection  we  deem  it  fitting  to  no- 
tice one  argument  most  ably  and  skillfully 
urged  upon  us  at  the  hearing.  We  were  re- 
minded that  to  the  federal  courts  judges  are 
appointed  by  the  president  to  hold  for  life, 
or  during  good  behavior.  In  many  of  the 
older  states  at  first,  and  in  some  of  them  still. 
Judges  are  appointed  by  the  governor  or  the 
legislature  with  the  like  tenure  of  ofllce. 
"When  the  members  of  our  constitutional  con- 
vention came  to  the*  judiciary  article,  two 
methods  of  selecting  the  judges  confronted 
them,— one  by  election,  the  other  by  appoint- 
ment We  must  suppose  that  the  relative 
merits  of  these  two  systems  were  thoroughly 
discussed  and  Investigated  by  the  members  of 
that  body,  and,  while  they  were  mindful  of, 
and  fully  impressed  with,  the  advantages 
wlilch  many  of  our  statesmen  and  publicists 
tblnk  are  in  favor  of  the  method  by  appoint- 
ment, still,  for  reasons  which  were  deemed 
satisfactory  at  the  time  to  those  upon  whom 
rested  the  duty  to  select,  there  was  adopted 
into  our  constitution  the  method  of  selecting 
Judges  by  the  vote  of  the  people.  When  this 
method  was  adopted  and  the  other  rejected, 
some  of  the  advantages  which  attended  long 
terms  secured  by  appointment  were  preserved 
by  Inserting  in  the  constitution  provisions  for 
a  reasonably  long  term  of  office,  and  this  no- 
tion, we  are  told,  doubtless  actuatM  the  fram- 
es of  our  constitution,  as  appears  from  their 
address  to  the  people:  "Experience  having 
shown  frequent  changes  of  the  judiciary  to  be 
onwise  and  detrimental  to  the  public  inter- 
«sts,  long  terms  are  prescribed  for  the  judges 
of  these  courts.  The  Judges  of  the  district 
conrts  will  be  elected  for  six,  and  those  of 
the  supreme  court  for  nine,  years;  and  after 
the  first  election  they  may  be  ^ected  on  a 
different  day  from  that  on  which  an  election  is 
bdd  for  any  other  purpose,  thus  taking  Judi- 
cial elections  outof  the  arena  of  party  politics." 
at  will  be  cbaerved  that  this  address  refers 


to  six  years  for  district  Judges  and  nine  years 
for  supreme  judges;  and,  while  the  discussion 
would  be  more  appropriate  elsewhere  in  this 
opinion,  the  insertion  of  this  extract  here  gives 
us  the  opportunity  to  reply  to  the  argument 
of  relators  that  when  the  address  speaks  of 
the  term  of  district  judges  as  six  years  this  Is 
an  additional  reason  for  supposing  that  It  was 
Intended  to  apply  to  a  district  Judge  whenever 
elected.  The  address,  however,  speaks  of  the 
term  of  a  Judge  of  the  supreme  court  as  nine 
years,  but  even  relators  would  concede  that 
this  language  cannot  be  taken  to  support  the 
contention  that  In  every  case  where  a  supreme 
Judge  is  elected  he  holds  for  nine  years.)  Wo 
realize  the  potency  of  this  argument  as  to 
the  duty  of  courts  to  execute  the  intention  of 
the  people  "In  adopting  a  constitution,  and  rec- 
ognize that  in  case  of  serious  doubt  extrinsic 
aids  of  different  kinds— the  condition  of  af- 
fairs existing  at  the  time  of  the  adoption  of 
the  constitution,  the  practice  theretofore  pre- 
vailing, and  even  arbitrary  rules— may  be  re- 
sorted to  in  construing  a  constitution;  but 
where,  on  consideration  of  the  language  of 
the  various  parts  of  the  Instrument,  the  in- 
terpretation is  plain,  or  the  construction  Im- 
perative, we  must  exclude  all  such  extrinsic 
aids,  even  though  in  a  given  case  the  constric- 
tion may  be  in  some  respects  different  from 
what  wo  believe  may  have  been  the  intention 
of  the  people  in  adopting  it.  But  we  do  not 
Imve  to  go  to  any  anch  length  in  this  case. 
We  must  suppose.  If  the  intention  of  the  peo- 
ple was  to  Inteitere  with  the  harmony  and 
unifwrmity  in  the  election  of  district  Judges,— 
which  even  a  casual  reading  of  article  6  re- 
veals must  have  actuated  them,-rthat  such  in- 
tention would  have  been  clearly  manifested 
by  language  unam'bignous  and  explicit,  and 
that  they  would  not  deliberately  have  destroy 
ed  such  harmony  and  uniformity,  which  they 
had  evidently  been  at  such  pains  to  create,  by 
providing  that  a  district  Judge,  whenever 
elected,  should  hold  for  a  term  of  six  years, 
when,  if  so  holding,  it  is  impossible  for  any 
effect  to  be  given  to  the  provisions  of  section 
15.  They  certainly  would  not  have  left  to 
doubtful  Inference  so  Important  a  manifesta- 
tion of  that  Intention,  and  we  cannot  believe 
that  any  such  effect.  In  any  case,  should  be 
given  to  any  provision  of  amended  section  29, 
in  the  absence  of  a  clause  coupled  containing 
an  express  repeal  of  that  portion  of  section 
15  in  question.  We  are  not  concerned  with 
ttie  wisdom  of  this  desire  for  uniformity,  nor 
with  its  alleged  unimportance  as  compare<l 
with .  the  advantages  of  a  reasonably  long 
term  of  office.  The  Intention  is  present  in  the 
constitution,  and  we  most  respect  It,  and  carry 
it  out,  if  possible. 

'  Thus  far  we  have  endeavored  to  answer  the 
arguments  of  rdators'  counsel  by  the  applica- 
tion of  those  sound  and  wholesome  canons  of 
constltiiti<»iaIcoDstmctlon  recognlised  by  many 
respectable  courts  and  many  leading  text  writ- 
ers, to  show  that  the  construction  which  they 
ask  us  to  place  upon  those  sections  of  the  con- 
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stltutiwi  which  they  claim  apply  to  the  facts  of 
this  case  cannot  be  recognized  by  this  court. 
The  many  authorities  from  People  v.  Green,  2 
Wend.  266,  down  to  the  latest  case  cited  upon 
the  main  question  Inrolred,  we  do  not  wish  to 
question,  or  Intimate  that  they  are  not  good  law 
under  the  facts  of  those  cases,  and  in  the  states 
where  they  arose.  They  may  be  disposed  of 
not  summarily,  but  briefly,  by  stating  that 
they  hold  that  where  a  term  of  an  elective 
office  is  fixed  by  the  constitution  of  a  state  at 
a  certain  peilod,  and  no  beginning  or  ending 
of  the  term  is  established  by  the  constitution, 
and  where  there  is  no  other  clause  In  the 
constitution  providing  to  the  contrary,  and  no 
authority  exists  in  the  legislature  for  so  fix- 
ing the  beginning  or  ending  of  the  term,  or 
where  such  authority  does  rest  in  the  legisla- 
ture, and  the  legislature  has  not  exercised  it, 
then,  whenever  there  is  an  election  to  that 
office,  the  incumbent  holds  for  the  full  term 
of  that  office,  whether  he  is  elected  to  fill  a 
vacancy  or  otherwise.  In  no  case  brought  to 
our  attention,  except  in  Mississippi  and  Vir- 
ginia, does  th^re  exist  in  the  constitution  of 
any  state  a  provision  the  same  as,  or  even 
similar  to,  the  clause  In  section  15  of  article 
0  of  our  constitution,  which  we  have  men- 
tioned, and  there  the  decisions  are  in  har- 
mony with  our  conclusion  here.  So  that, 
witliont  reviewing  those  cases,  and  thereby 
prolonging  this  opinion,  already  too  long,  and 
with  full  recognition  of  such  cases  as  declare 
n  doctrine  different  from  that  which  we  an- 
nounce In  this  case,  and  conceding  their  ap- 
plicability in  the  states  and  under  the  oon- 
Ktitutions  where  they  were  promulgated,  at 
the  same  time  insist  that  they  cannot  be  rec- 
ognized as  authority  in  this  state,  for  the  rea- 
son that  our  own  constitution  must  be  our 
guide,  and  it  essentially  differs  from  the  con- 
stitutional .  provisions  ccHistraed  in  the  cases 
cited. 

4.  But,  in  addition  to  what  we  liave  already 
said,  there  remains  to  be  considered  last,  but 
of  great  importance,  what  was  referred  to  in 
the  beginning  of  this  opinion.  The  court  In 
the  case  In  re  Election  of  District  Judges,  11 
Colo.  377, 18  Pac.  282,  in  principle  has  passed 
upon  the  very  question  at  issue  here.  We 
are  not  unmindful  of  the  rule  that  the  maxim 
stare  decisis  is  applicable  in  its  fullest  sense 
only  where  property  rights  are  involved.  The 
doctrine,  however,  applies  to  constitutions 
as  well  as  to  statutory  law,  or  to  any  other 
kind  of  law.  The  only  question  is  as  to  what 
extent  in  a  given  case  shall  the  doctrine  be 
allowed  to  prevail.  The  following  from 
Thompson  on  Negligence  (volume  2,  p.  lOOo) 
substantially  accords  with  our  view  of  the 
rule:  In  the  case  of  Schultz  v.  Railroad  Co., 
36  Ma  13,  the  court  gave  to  the  statute  of 
that  state  a  construction  different  from  what 
it  liad  theretofore  Teceived  from  the  same 
court,  and  Judge  Thompson, .  commenting-  on 
this,  says:  "Perhaps,  on  a  question  of  this 
kind,  a  law  writer  ought  not  to  say  anything. 
We  feel  constrained,  liowever,  to  expreM  tlie 


opinion,  notwithstanding  the  deference  which 
is  due  to  the  learned  and  accomplished  Judge 
who  ddivered  the  opinion  In  the  Scboltz 
Case,  that  when  the  question  was  before  the 
court  for  the  first  time  a  contrary  conclusion 
from  that  arrived  at  would  have  been  more  in 
conformity  with  the  rule  of  statutory  con- 
struction that  the  legislature  will  not  be  held 
to  intend  a  repeal  of  the  settled  rules  of  the 
common  law  unless  the  language  employed 
by  it  clearly  imports  such  an  Intention.  But 
a  rule  of  construction  which  certainly  did  not 
do  violence  to  the  terms  of  the  statute  having 
been  agreed  upon  by  a  unanimous  bench,  and 
acquiesced  In  by  successive  legislatures  for 
eleven  years,  its  abrogation  by  the  judicial 
bench,  by  a  decision  which  necessarily  had 
the  effect  of  a  retroactive  law,  operating  up- 
on all  pending  suits  and  upon  all  existing  in- 
juries, was  an  indefensible  violation  of  the 
rule  of  stare  decisis.  We  think  that  the.  con- 
cluding observation  In  the  dissenting  opinion 
of  Henry,  J.,  should  have  had  soffldent 
weight  to  restrain  the  action  taken  by  the 
majority  of  the  court:  'While  that  decision 
[referring  to  the  Schidtz  Case]  strictly  was 
not  made  a  rule  of  property,  yet  the  doctrine 
of  tliat  case  has  so  long  prevailed  as  to  be- 
come a  recognized  law  of  the  land;  and  if  it 
wOTk  any  injustice,  or  contravene  public  pol- 
icy, it  is  better  for  the  legislature  to  remedy 
an  evil  by  amending  or  re];>ealing  the  law 
than  for  this  court  to  do  It  by  judicial  con- 
struction.' "  2  Thomp.  Neg.  p.  1005.  WhUe 
the  decision  in  11  C(^o.  and  18  Pac.  is  not  as 
binding  upon  this  court  as  it  might  be  if 
thereby  a  law  or  rule  of  property  had  been 
established,  yet  it  has  been  the  unquestioned 
law  of  this  state  now  for  more  than  seven 
years.  It  is  weU  considered,  well  concetved, 
concise,  and  based  upon  reason.  Aside  from 
this,  district  judges  have  been  elected  and 
have  gone  out  of  office  according  to  its  hold- 
ing. The  people  in  their  party  conventions 
have  yielded  to  it  their  obedience.  The  ex- 
ecutive and  legislative  departments  of  the 
governmrait  have  followed  it,  and  calls  for 
elections  have  repeatedly  since  that  time  been 
made  to  comply  with  its  rula  The  relators 
themselves  have  acquired  whatever  rights 
they  may  have  to  this  office  long  since  thia 
decision  was  announced,  and,  as  evidenced 
by  the  manner  in  which  they  entered  upon 
the  discharge  of  the  duties  of  their  cAce  as 
soon  after  their  elections  as  they  could  oon- 
veniently  qualify,  have  Indicated,  and  by 
their  retiring  from  office  and  submitting  to 
an  electicm  before  the  expiration  of  six  years 
from  the  time  of  their  election  again  have 
recognized,  its  controlling  authority.  To  be 
sure,  relators  are  probably  not  technically  or 
otherwise  estopped  to  question  the  soundness 
of  this  decision,  if  it  is  wrong;  but  such 
recognition  by  them  is  one,  among  many  oth- 
er, circumstances  to  show  that  all  classes  of 
our  i)eople  have  given  their  assent  to  this 
case.  Before  as  well  as  since  this  decision 
vaa  annouaoed  the  legislative  and  executive 


Digitized  by 


Google 


Colaj 


UNIOK  PAa  BY.  CO.  «.  JOKES. 


891 


departotents  of  the  government  have  recog- 
dlzed  that  the  rule  which  It  announced  was 
the  proper  one  to  g^re  to  the  constitutional 
provlslona  In  question,  and  every  act  of  the 
legislature  which  has  come  under  our  obsora- 
tion  bearing  In  any  way  upon  this  question 
bas  been  passed  upon  the  assumption  that  the 
rule  thereby  established  was  the  correct  one. 
At  the  first  session  the  general  assembly  (sec- 
tion 9S3,  Laws  18T7)  enacted  that  a  district 
judge  should  be  elected  In  each  Judical  dis- 
trict at  the  general  election  In  1882  land  ev- 
ery sixth  year  thereafter,  and  there  could  be 
no  more  expressive  recognition  of  fractional 
and  full  terms  in  the  office  than  this,  when 
considered  with  section  15.  In  these  acts, 
which  created  the  offices  to  which  relators 
were  elected,  the  governor  was  to  appoint  "as 
in  case  of  vacancy,"  clearly  indicating  the 
aotloa  the  legislature  had  of  the  term  which 
the  appointee  was  to  hold.  The  same  Inten- 
tion Is  also  apparent  in  sections  935,  036,  and 
038  of  the  General  Laws  of  1877.  Construc- 
tions of  the  constitution  by  the  legislative 
and  executive  departments  of  government, 
particularly  by  the  legislature,  and  when 
made  contemporaneously  with  the  adoption 
of  the  constitution,  or  soon  thereafter,  weigh 
strongly  with  the  courts.  Of  course,  we 
know  that  the  construction  of  the  constitu- 
tion by  the  people  and  by  every  other  de- 
partment of  the  goTemment  is  not  absolutely 
controlling  with-  the  courts;  it  is  only  the 
-construction  which  the  latter  themselves  de- 
clare that  ultimately  prevails  and  is  decisive; 
but  all  these  constructions  made  by  members 
of  these  co-ordinate  departments  of  govern- 
ment, acting  under  oath,  and  from  the  desire^ 
as  we  must  assume,  to  do  their  duty,  are  per- 
floaaive  reasons,  and  do  have  weight  with  the 
-courts  in  reaching  their  conclusions,  greater 
or  less,  depending  upon  the  drcnmstances  of 
the  particular  case. 

For  the  reasons  given  above,  we  have  no 
hesitation  In  declaring  that  the  respondents 
are  entitled  to  the  office  of  district  Judges  in 
the  Second  judicial  district  of  this  state,  and, 
in  accordance  with  such  conclusion,  the  pro- 
ceeding Instituted  by  the  relators  is  dismiss- 
ed, at  their  costs. 

OODDARD,  J.,  dissents. 


<21  Colo.  340) 

UNION  PAO.  ET.  CO.  t,  JONES. 

(Supreme  Court  of  Colorado.    July  1,  1895.) 

IxnnuBS  TO  Wivs  ass  Addlt  Child— Loss  ov 

SmVIOBS  AND  SOOISTT — Damaoes — Nio- 

uoBKoa  or  Raii.iioad  CojtrAsr. 

1.  A  party  may  ask  each  juror  on  a  voir 
diM  whether  he  is  a  man  of  family. 

2.  When  it  was  a  controverted  question 
whether  defendant  was  operating  the  railroad 
at  the  time  of  the  accident,  it  was  proper  to  prove 
that  some  months  before  the  accident  an  inspec- 
tkMi  of  the  road  was  made  by  defendant. 

8.  An  exception  to  a  refusal  to  allow  cer- 
tain qaestions  to  l>e  asked  on  cross-examina- 
tion  cannot  be  sustained  when  the  questions 


were  exdnded  because  objectionable  la  form, 
and  full  cross-examinatioD  was  afterwards  had 
in  response  to  other  qnestions. 

4.  In  an  action  for  money  expended  for  med- 
ical attendance  for  plaintiff's  daughter,  and  for 
loss  of  her  snvlces,  it  is  proper  to  exclude  a  ques- 
tion asked  the  daughter  whether  she  had  recov- 
ered for  such  injuries  in  another  court,  the  record 
being  the  best  evidence  of  a  recovery. 

5.  Recovery  by  a  husband  for  injuries  to 
his  wife  is  limited  to  his  actual  pecuniary  loss. 
Including  medical  attendance,  nursing,  and  other 
exiienses  incurred  in  effecting  a  cure,  and  to 
ccmoensation  for  his  own  loss  of  time  in  caring 
for  his  wife,  and  for  the  future  expense  likely 
to  be  incurred  by  him  as  a  direct  result  of  the 
accident,  and  also  for  the  loss,  past,  present,  and 
prospective,  of  the  society  and  Services,  of  the 
wife,  caused  by  the  injuries. 

6.  The  damages  to  which  a  husband  is  en- 
titled for  the  loss  of  the  society  of  bis  irife 
through  injuries  received  by  her  axe  within  the 
sound  discretion  of  the  jury. 

7:  When  an  adult  daughter,  who  was  in- 

Jured  on  defendant's  railroad,  was  living  with 
ler  father,  and  rendering  gnttuitoas  services  to 
him  as  a  member  of  his  family,  he  is  entitled 
to  recover  from  defendant  the  cost  of  medical 
attendance  and  auch  other  necessary  expenses  as 
he  incurred  by  reason  of  the  accident. 

Appeal  from  district  court,  Arapahoe  coun- 
ty. 

Action  by  John  Jones  against  the  Union 
Padflc  Railway  Company.  From  a  judg- 
ment for  plalntifF,  defendant  appeals.  Affirm- 
ed. 

This  action  was  commenced  by  appellee, 
John  Jones,  in  the  district  court  of  Arapahoe 
county,  for  the  purpose  of  recovering  for 
moneys  expended  for  medical  attendance, 
nursing,  medicines,  eta,  for  his  wife  and 
daughters,  and  alao  to  recover  for  the  loss  of 
services  of  his  wife  and  daughters,  and  loss 
of  the  society  of  bis  wife,  occasioned  by  in- 
juries received  as  hereinafter  stated.  The 
plaintiff  was  on  the  4th  day  of  September, 
1890,  the  husband  of  Catherine  Jones,  and 
the  father  of  two  daughters,  named,  respec- 
tively, Gladys  and  Winifred  Jones,  each  of 
these  daughters  being  past  their  majority  at 
the  time.  The  mother  and  daughters  were  all 
members  of  plaintiff's  household,  the  young- 
er daughter  attending  school,  and  the  elder, 
Gladys,  assisting  her  mother  In  the  house- 
hold duties,  and  all  being  In  good  health.  Ou 
the  day  mentloced,  the  mother  and  daughters 
took  passage  at  Bailey  for  Denver,  upon  one 
of  defendant's  railroads,  and,  while  being 
carried,  the  train  was  thrown  from  the  track, 
and  all  three  injured,  without  negligence  on 
their  part  As  the  result  of  these  injuries, 
medical  attendance  was  required  for  a  long 
time;  and  the  father  was  deprived  of  the 
assistance  of  his  wife  and  daughters.  It  ap- 
pears from  the  record  that  the  wife  and  two 
daughters  brought  suit  for  damages  in  the 
United  States  circuit  court,  the  cases  having 
been  heard  hai  determined  In  that  court  bo- 
fore  the  trial  of  the  present  case  in  the  state 
court  The  present  action  was  tried  to  a  jury, 
and  resulted  in  a  verdict  and  judgment  of 
15,250.  The  court  evidently  being  in  some 
doubt  as  to  the  right  of  recovery  based  upon 
the  injuries  received  by  the  daughters,  sub- 
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mitted  several  special  Interrogatories,  which 
were  answered  by  the  jury,  so  that  these 
items  can  be  readily  separated.  If  necessary, 
from  the  general  verdict.  Of  the  total  ver- 
dict the  sum  of  $250  only  was  allowed  In  this 
behalf,  the  jury  limiting  the  same  to  the  ex 
penses  Incurred  by  the  plaintiff  In  the  care 
and  treatment  of  his  daughters.  Judgment 
having  been  entered  on  the  verdict,  the  de- 
fendant, the  railroad  company,  brings  the 
case  into  this  court  by  appeal. 

Teller,  Orahood  &  Morgan,  for  appellant 
Wells,  McNeal  &  Taylor,  for  appellee. 

HATT,  C.  J.  (after  stating  the  facU).  A 
large  number  of  errors  are  assigned,  but  In 
their  consideration  we  think  we  may  proper- 
ly group  them  under  five  heads,  as  has  been 
done  in  argument. 

Upon  the  examination  of  the  jurors  upon 
the  voir  dire,  each  was  asked  by  the  plain- 
tiff, against  the  objection  of  the  defendant, 
as  to  whether  or  not  he  was  a  man  of  fam- 
ily, and  the  ruling  of  the  court  permitting 
this  question  Is  assigned  for  error.  We  think 
there  .was  no  error  in  this  ruling.  While  the 
answers  to  the  questions  propounded  could 
furnish  no  basis  for  a  challenge  for  cause.  It 
is"  customary  to  allow  such  questions  to  be  put 
to  the  Jurors,  In  order  that  counsel  may  ad- 
visedly exercise  their  peremptory  challenges. 
Within  reasonable  limits,  counsel  have  the 
right  to  put  questions  to  jurors,  not  only  for 
the  purpose  of  ascertaining  whether  or  not 
grounds  exist  for  challenges  for  cause,  but 
also  for  the  purpose  of  intelligently  exercis- 
ing their  peremptory  challenges.  But,  be- 
yond this,  the  matter  of  examination  must 
be  allowed  to  rest  almost  entirely  In  the  dis- 
cretion of  the  trial  judge. 

Among  the  witnesses  introduced  by  plain- 
tiff was  E.  F.  Arthur,  chief  clerk  for  the  su- 
perintendent of  the  road.  Arthur,  among  oth- 
er things,  testified  to  an  Inspection  of  the 
road  made  in  the  month  of  April,  preceding 
the  accident  This  evidence  was  received  with- 
out objection,  but  after  its  .reception,  it  being 
disclosed  that  this  inspection  was  made  some 
months  before  the  accident,  the  defendant  ask- 
ed to  have  it  stricken  out  This  motion  was 
refused  by  the  court,  and  error  assigned  upon 
such  refusal.  We  think  the  motion  was  prop- 
erly overruled,  for  two  reasons:  (1)  Whether 
or  not  the  defendant  was  operating  the  road 
was  a  controverted  question  at  tlie  time  the 
evidence  was  received,  and  it  was  competent 
upon  this  issue.  (2)  The  record  does  not  sup- 
port the  claim  of  counsel  that  the  witness  tes- 
tified as  to  the  condition  of  the  road  at  the 
time  the  inspection  waa  made.  If  he  had 
given  evidence  as  to  the  rotten  condition  of 
the  ties  six  months  before  the  accident  as 
contended,  we  think  such  evidence  not  im- 
proper for  the  consideration  of  the  Jury,  with 
other  evidence  tending  to  show  the  condi- 
tion of  the  roadbed  at  the  time  of  the  acci- 
dent 

Error  is  assigned  upon  the  refusal  of  the 


cour):  to  allow  certain  questions  to  be  put  up- 
on cross-examination  to  each  of  the  Misses 
«' ones.  The  contention  of  counsel  for  appel- 
lant in  this  regard  is  that  each  of  these  wit- 
nesses described  at  this  trial  injuries  not  men- 
tioned upon  the  trials  in  the  United  States 
court  and  that  he  was  denied  proper  cross- 
examination  in  this  case  as  to  the  testimony 
of  the  same  witnesses  in  those  actions.  But 
a  careful  exmination  of  the  transcript  dis- 
closes that  such  objections  as  were  sustained 
to  this  character  of  evidence  were  sustain- 
ed because  of  the  objectionable  form  of  the 
interrogatories,  and  that  afterwards,  in  re- 
spouse  to  other  questions,  the  witnesses  were 
fully  examined  as  to  the  testimony  given  by 
each  at  the  preceding  trials. 

The  following  questions  were  also  objected 
to,  and  the  objections  sustained:  "You  Insti- 
tuted a  suit  in  the  United  States  circuit  court 
to  recover  damages  for  these  same  Injuries, 
did  you  not?  Have  you  recovered  a  verdict 
in  that  suit?"  The  questions  were  properlv 
excluded,  for  several,  reasons,  among  which 
we  need  onls  mention  the  following:  Where 
it  is  proper  to  prove  a  previous  recovery,  the 
record  is  the  best  evidence  ttyereof.  Again, 
in  this  case,  the  offer  did  not  include  proof  of 
a  Judgment,  and  for  this  reason  it  was  prop- 
erly rejected.  Moreover,  in  a  number  ot  re- 
cent cases  it  has  been  held,  under  somewhat 
similar  circumstances,  that  the  record  Itself 
should  not  be  admitted,  it  being  res  inter 
aDos  acta.  Bridger  v.  Railroad  Co.,  27  S.  a 
456,  3  S.  E.  8C0j  Karr  v.  Parks,  44  Cal.  46; 
Wilton  V.  Railroad  Ca,  125  Mass.  130.  These 
cases  proceed  upon  the  theory  that  the  meas- 
ure of  damages  In  one  action  is  based  upon 
Injury  to  the  child,  and  in  the  .other  upon  In: 
Jury  to  the  father.  In  so  far  as  the  wife  is 
concerned,  the  principle  in  these  cases  ap- 
plies; but  the  children  In  this  instance  hav- 
ing passed  their  majority  at  the  time  of  the 
accident  in  view  of  the  peculiar  circumstan- 
ces of  this  case,  we  doubt  Its  applicability; 
but  as  we  have  shown,  the  evidence  was 
properly  excluded  for  other  reasons,  and  we 
therefore  leave  this  question  undetermined. 

Coming  now  to  the  evidence  of  damages 
and  the  charge  of  the  court  In  reference 
thereto,  it  must  be  borne  In  mind  that  the 
measure  of  damages  In  case  of  the  wife  is 
necessarily  different  from  that  in  case  of 
the  daughters.  First,  as  to  the  wife,  the 
court  Instructed  the  jury.  In  substance,  as 
follows:  "The  husband  can  recover  noth- 
ing for  pain  or  suffering  endured  by  the 
wife,  nor  for  any  mental  anguish  suffered 
by  himself  in  consequence  of  her  injuries, 
lie  is  limited  to  such  damages  as  will  com- 
pensate him  for  the  actual  pecuniary  loss 
which  he  has  individually  sustained.  In 
case  yon  believe  from  the  evidence  that  he 
is  entitled  to  recover,  you  should  assess  his 
damages  at  such  sum  as  will  compensate 
him  for  any  expense  incurred  by  him  for 
medical  treatment  or  for  expenses  Incurred 
In  effecting,  or  having  a  tendency  to  effect 
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her  cure.  Including  such  sums  as  have  been 
necessarily  expended  by  blm  in  nursing  and 
caring'  for  her  during  her  illness  from  such 
injuries,  and  also  for  the  loss  of  Ills  own 
time  necessarily  expended  by  him  In  caring 
for  his  wife  during  the  time  of  her  illness, 
resulting  from  such  Injuries,  at  such  sum  as 
his  time  Is  shown  to  have  been  reasonably 
worth.  If  you  Ipelieve  from  the  evidence 
that  his  wife  has  not  yet  fully  recovered 
from  the  injuries  caused  by  the  accident, 
and  that  such  injuries  are  the  direct  and 
necessary  result  of  the  accident,  you  may 
estimate  the  future  expense  and  loss  likely 
to  be  sustained  by  him  from  further  treat- 
ment and  care  In  fl.xlng  the  amount  of  the 
damages  which  you  allow  to  plaintiff  for 
such  loss.  He  is  also  entitled  to  recover  for 
the  loss,  past,  present,  and  prospective,  of 
the  society  of  his  wife  caused  directly  by 
such  Injuries,  if  any.  The  law  affords  no 
criterion  by  which  such  damages' can  be 
estimated,  but  leaves  it  to  your  sound  dis- 
cretion. In  particular,  the  court  cautions 
the  jury  to  cai'efully  consider  the  condition 
of  the  wife  prior  to  the  happening  of  the  al- 
leged accident,  her  ability  to  respond  to  the 
rightful  demands  of  her  husband  as  a  social 
being,  and  her  condition  since  then,  and  the 
condition  which  Is  likely  to  follow,  aJso  how 
far  the  changed  condition.  If  there  has  been 
a  change  in  her  condition,  was  brought 
about  as  a  necessary  and  direct  result  of  the 
alleged  accident,  and  allow  plaintiff  therefor 
such  sum  as.  In  your  honest  and  unbiased 
judgment,  will  compensate  him  for  such 
loss."  The  jury  were  also  instructed  that 
if,  at  the  time  of  the  injuries  alleged  to 
have  been  sustained,  his  wife  was  not  en- 
gaged in  business  of  any  kind,  but  was 
simply  discharging  the  duiles  of  a  house- 
keeper to  her  husband,  the  plaintiff,  without 
compensation,  be  was  still  entitled  to  re- 
covery; and.  In'  case  a  verdict  should  be  re- 
turned for  him,  he  should  be  allowed  such 
additional  sums  of  money  as  her  services 
are  shown  to  have  been  worth  from  the 
time  of  the  happening  of  the  alleged  acci- 
dent to  the  time  of  the  trial;  and.  In  case 
the  jury  believed  from  the  evidence  that 
she  would  have  continued  to  serve  him  In 
such  capacity,  tlien  for  such  fiirther  loss  of 
services  as  he  will  sustain  In  that  particular, 
If  caused  directly  by  such  Injuries.  The 
foregoing  instructions  embody,  In  substance, 
the  law  as  laid  down  by  3  Suth.  Dam.  pp. 
279,  280,  and  we  think  are  free  from  error 
prejudicial  to  the  defendant 

As  to  plaintiff's  right  of  recovery  for 
damages  caused  to  him  by  reason  of  the  al- 
leged injury  to  his  daughters,  the  court  In- 
structed the' jury  that  there  could  be  no  re- 
covery on  account  of  pain  and  suffering  en- 
dured by  his  daughters,  or  either  of  them, 
nor  on  account  of  his  own  mental  anguish 
and  distress  caused  by  their  misfortune. 
The  court  also  Instructed  the  jury  that  there 
could    be   no  recovery  by    the   father   for 


moneys  paid  out  in  attempting  to  effect 
their  cure,  unless  they  found  from  the  evi- 
dence that  he  was  entitled  to  and  was  re- 
ceiving their  services  at  the  tipae  of  the 
happening  of  the  alleged  accident.  But  in 
case  the  jury  believed  that,  up  to  the  time 
the  alleged  injuries  were  '  sustained,  his 
daughters,  or  either  of  them,  were  still  liv- 
ing with  the  plaintiff  as  members  of  his 
famUy,  and  were  rendering  services  to  him 
without  compensation,  then,  and  In  that 
event,  he  should  be  allowed  as  damages 
such  sums  as  he  necessarily  expended  in 
medical  treatment,  medicines,  nursing,  and 
such  extra  costs  and  expenses  as  he  neces- 
sarily incurred  by  reason  of  the  injuries  sus- 
tained by  them  caused  by  the  accident  for 
which  he  sues,  but  that  nothing  could  be  al- 
lowed him  for  any  loss  of  services  nor  for 
any  loss  of  their  society.  The  uncontra- 
dicted evidence  shows  that,  at  the  time  of 
the  accident,  the  daughters  were  members 
of  the  plaintiff's  household.  In  addition,  it 
Is  alleged  in  the  complaint,  and  the  plaintiff 
offered  to  prove  at  the  trial,  that  they  were 
each  entirely  without  the  means  of  support, 
except  as  the  same  were  furnished  by  him; 
but  this  evidence,  being  objected  to  by  the 
defendant,  was  excluded  by  the  court.  It 
is  urged  by  counsel  tliat  no  legal  obligation 
rested  upon  the  plaintiff  to  pay  the  expenses 
Incident  to  his  daughters'  Injuries,  and  that 
he  cotild  not  voluntarily  make  the  railroiul 
company  his  debtor  by  paying  'such  ex- 
penses. The  statute  of  this  state,  however, 
makes  the  father  liable  for  such  expenses  in 
case  the  child  Is  too  poor  to  pay,  and  that 
these  daughters  were  In  this  condition  we 
must  assume,  in  view  of  the  offer  of  proof. 
The  law  casts  the  obligation  upon  the  father 
to  care  for  these  children  In  their  helpless 
condition.  He  would,  indeed,  have  been  an 
Inhuman  wretch  if,  being  able,  he  had  failed 
to  provide  for  them  in  their  unfortunate  con- 
dition. The  fact  that  a  child  has  attained 
its  majority  does  not.  Ipso  facto,  work  the 
emancipation  of  the  child,  although  it  does 
give  either  the  child  or  the  parent  the  right 
to  renounce  the  relation,  and  avoid'  the  duty 
and  liability  Incident  thereto;  but  where  the 
child  still  continues  to  live  with  the  father, 
and  the  latter  continues  to  provide  it  sup- 
port, we  think  the  father  is  justified  in  dis- 
charging the  necessary  expenses  incurred, 
as  in  this  case,  by  reason  of  the  defendant's 
negligence,  and  that  the  defendant  is  re- 
sponsible to  him  therefor.  By  the  special 
findings  of  the  jury,  the  recovery  allowed 
for  the  daughters  was  limited  to  physicians' 
bills  and  other  expenses  incurred  by  the 
father  In  the  care  and  treatment  of  the 
daughters,  the  total  amount  being  only  $250. 
The  Instructions  of  the  court  and  the  action 
of  the  jury  in  this  regard,  we  think,,  afford 
no  ground  of  complaint  on  the  part  of  the 
defendant 

For  the  reasons  given,  the  judgment  of  the 
district  court  will  be  affirmed.    Affirmed. 
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BOARD  OF  COM'ES  OF  PITKIN  COUNTY 
V.  FIRST  NAT.  BANK  OF  ASPEN. 

(Court  of  Appeals  of  Colorado.    June  10, 1895.) 

couhtt  coubt  —  advancement  of  jckt  fees  — 
cosstitotionautt  ov  act— repeal  of  foumek 
Act— Action  fob  Jdbt  Fees— Bufpicibsct  of 
Complaint. 

1.  Seas.  Laws  1891,  p.  248,  {  9,  providing 
that  in  actions  pending  before  the  county  court 
of  any  county  of  the  secondj  third,  or  fourth 
class  either  party  may  have  a  jury  summoned  to 
try  the  same  by  advancing  fees  for  the  payment 
of  such  jurors,  and  that  in  actions  in  counties  of 
the  first  class  either  party  shall  be  entitled  to  a 
jury  without  advancing  the  fees  therefor,  is  in 
conflict  with  Const,  art.  6,  S  28,  providing  that 
all  laws  relating  to  courts  snail  be  general  and 
of  nnifonn  operation  throughout  the  state. 

2.  As  Sess.  Laws  1891,  p.  248,  §  9,  providing 
that  in  actions  pending  before  the  county  court 
of  any  county  of  the  second,  third,  or  fourth 
class  a  party  may  have  a  jury  summoned  to  try 
the  same  by  advancing  jury  fees,  but  that  in 
counties  of  the  first  class  a  party  shall  b^  en- 
titled to  a  jury  without  advancing  such  fees,  is 
nnconstitutional,  it  did  not  repeal  Gren.  St.  $  5(H, 
to  take  the  place  of  which  it  was  enacted,  and 
which  provides  for  the  advancement  of  jury  fees 
in  all  counties,  though  the  act  of  1891  contains 
a  provision  repealing  all  acts  and  parts  of  acts 
in  conflict  with  it 

3.  Gen.  St.  §  504,  providing  that  one  may 
have  a  jury  trial  in  the  county  court  by  advan- 
cing the  jury  fees,  applies  only  to  causes  to  be 
heard  when  no  regular  panel  is  in  attendance, 
and  does  not  aSect  the  right  to  have  a  cause 
tried  by  a  jury  impaneled  under  Seas.  Laws 
1891.  p.  248,  §  2,  providing  that  when  a  jury  is 
required  in  a  coimty  court  the  derlt  shall  so  noti- 
fy the  clerk  of  the  district  court,  who,  with  the 
sheriff,  shall  draw  the  names  of  the  jurors  from 
the  persons  certified  to  him  b^  the  board  of 
county  commissioners  to  act  ns  jurors,  and  shall 
certify  such  names  to  the  clerk  of  the  coimty 
court,  who  shall  issue  a  venire  for  such  jurors. 

4.  A.  complaint  in  an  action  against  county 
commissioners  for  jury  fees  whidi  fails  to  show 
that  in  the  selection  of  the  jurors  the  statutory 
r«-qairements  were  observed  does  not  state  a 
cause  of  action. 

Appeal  from  district  court,  Pitkin  county. 

Action  by  the  First  National  Bank  of  As- 
pen against  the  board  of  county  commlssioa- 
crs  of  Pitkin  county  to  recover  the  fees  of 
Jurora  A  demurrer  to  the  complaint  was 
overruled,  and  defendant  appeals.    Reversed. 

Robert  G.  Withers,  for  appellant  Charles 
R.  Bell,  for  appellee. 

THOMSON,  J.  The  complaint  alleges 
that  on  March  8,  1893,  there  issued  out  of 
and  under  the  seal  of  the  county  court  of 
Pitkin  county  a  special  venire,  addressed  to 
the  sheriff,  and  commanding  him  to  summon 
24  good  and  lawful  persons  of  the  county  to 
appear  before  the  court  on  that  day,  to  serve 
as  jurors  for  the  term;  that  the  sheriff  aft- 
erwards, and  on  the  same  day,  made  return 
of  the  venire  that  he  had,  in  obedience  to  the 
command,  summoned  certain  persons  to 
serve  as  jurors;  that,  after  the  jurors  sum- 
moned had  served  as  such  during  the  term, 
the  court  issued  to  them  Its  certificate,  show- 
ing the  number  of  days  of  service,  the  mile- 
age traveled,  and  the  amount  due  from  the 
county  for  their  services;  that  certain  of  the 


Jurors,  after  receiving  their  certificates,  for 
a  valuable  consideration  sold  and  assigned 
them  to  the  appellee,  who  presented  tlvem  to 
the  board  of  county  commissioners  for  allow- 
ance and  payment,  which  was  refused. 
Judgment  is  demanded  'for  the  amount  due. 
upon  them.  The  board  of  county  commis- 
sioners, defendant,  demurred  to  the  com- 
plaint, on  the  ground  that  it  did  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion. The  demurrer  was  overruled,  and,  the 
defendant  declining  to  plead  further.  Judg- 
ment was  rendered  for  the  plaintiff,  from 
which  the  defendant  prosecutes  an  appeal  to 
this  court  The  question  in  controversy  is 
whether,  upon  the  allegations  of  the  com- 
plaint, the  county  Is  liable  for  the  fees  of 
these  Jurors.  On  the  Cth  day  of  April,  1891, 
an  act  of  the  general  assembly  was  approved, 
relating  to  Jurors.  Sess.  Laws  1891,  p.  248. 
The  first  section  divides  the  counties  of  the 
state  into  four  classes,  based  upon'  popula- 
tion, and  makes  it  the  duty  of  the  board  of 
county  commissioners  of  any  county,  60  days 
or  more  before  the  time  appointed  for  hold- 
ing a  district  court  in  that  county,  to  select 
from  Its  Inhabitants  having  the  proper  quali- 
fications such  number  of  competent  persons 
to  serve  as  Jurors  as  is  prescribed  for  the 
class  to  which  that  county  belongs,  the 
names  selected  to  be  certified  by  the  clerk 
of  the  board  to  the  clerk  of  the  district  court 
The  second  section  provldps  that  the  clerk 
of  the  district  court  shall  write  the  names  so 
certified  to  him  on  ballots,  one  name  on  each  - 
ballot,  and  place  such  ballots  in  one  com- 
partment of  a  two-compartment  box,  provid- 
ed for  the  purpose;  and  that,  30  days  before 
the  term,  and  afterwards  as  often  as  the 
court  shall  order,  he  shall  call  the  sheriff  to 
his  assistance,  and  In  his  presence  draw  by 
chance  from  the  compartment  a  sufficient 
number  of  names,  placing  the  ballots  drawn 
in  the  other  compartment  This  section  con- 
cludes with  the  following  provision:  "In 
case  a  Jury  is  required  in  the  county  court, 
to  try  either  civil  or  criminal  cases,  the 
Judge  of  the  county  court  shall  so  notify  the 
clerk  of  the  district  court  in  writing,  stating 
in  such  notice  the  number  of  Jurors  desired, 
whereupon  ifie  clerk  of  the  district  court 
shall  call  to  his  assistance  the  sheriff,  and 
shall  draw  from  the  box  the  requisite  num- 
ber of  Jurors,  and  shall  certify  their  names 
to  the  clerk  of  the  county  court,  who  shall 
then  issue  a  venire  to  the  sheriff  to  summon 
the  Jurors  so  drawn,  and  make  It  returnable, 
as  the  said  county  court  may  order,  which 
court  shall,  so  far  as  possible,  fix  the  trials 
of  Jury  cases  for  some  definite  time,  and 
shall  try  them  successively  by  the  same 
panel  of  Jurors,  so  far  as  is  practicable,  and 
when  the  trials  are  over  he  shall  discharge 
such  Jury  from  further  attendance.  Tales- 
men may  be  secured  In  the  county  court  in 
the  same  way  as  they  are  in  the  district 
court.  After  said  Jurors  are  drawn  and 
their  names  certified    to   the    clerk  of  the 
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county  court,  as  provided  in  tbie  section,  all 
laws,  proceedings  and  practice  applicable  to 
Jurors  in  district  couits,  shall  apply  to  Jtu-ors 
in  county  courts."  The  construction  of  the 
foregoing  sections,  disconnected  from  the  re- 
maining portions  of  the  act,  does  not  seem 
to  us  to  be  a  matter  of  difficulty.  Section  1 
devolves  certain  duties  upon  the  board  of 
county  commissioners  preparatory  to  fur- 
nishing the  district  court  with  Jurors  for  the 
puri>oses  of  its  succeeding  term.  Section  2, 
'after  prescribing  the  method  of  their  selec-- 
tlon  for  trials  in  that  court,  provides  for  sup- 
plying the  county  court,  out  of  the  list  certi- 
fied to  the  district  court,  wltn  a  panel  of 
Jurors  to  servo  during  the  term.  The  inten- 
tion was  to  ftirnish  the  county  court  with  a 
regular  panel  for  the  trial  of  all  Jury  cases, 
and  to  place  the  Jurors  composing  it  upon 
the  same  footing  with  Jurors  in  the  district 
court.  It  is  provided  that,  after  the  Jurors 
are  drawn  and  their  names  certified  to  the 
clerk  of  the  county  court  in  the  manner  pre- 
scribed by  the  section,  all  laws  applicable  to 
Jurors  in  district  courts  shall  apply  to  them. 
Among  these  laws  is  the  following:  "The 
clca-k  shall  without  fee,  furnish  to  each  Juror 
who  shall  attend  at  any  term  of  court,  a  cer- 
tificate; showing  the  number  of  days  that 
such  Juror  shall  have  attended  at  such  term; 
and  upon  presentation  thereof  to  the  county 
commissioners,  they  shall  issue  to  such  Juror 
their  warrant  upon  the  county  treasury  for 
the  amount  of  the  per  diem  and  mileage  of 
such  Juror."  Gen.  St  1883,  {  1922;  Un- 
less there  is  something  fmther  in  the  act  un- 
der ccmslderation,  by  which  the  provisions 
we  Imve  recited  are  modified  or  controlled,  it 
seems  perfectly  clear  that  regular  Jurors  in 
county  courts,  where  these  provisions  have 
been  obsei-ved,  are  entitled  to  certificates 
showing  the  time  of  their  attendance,  upon 
presentation  of  which  to  the  board  of  county 
commissioners,  warrants  upon  the  cotmty 
.treasury  must  be  issued  to  them  for  their 
per  diem  and  mileage. 

The  objection  which  Is  made  In  argument 
to  this  view  of  the  law  is  based  upon  section 
9  of  the  same  act,  which  reads  as  follows: 
"In  any  action  pending  before  the  county 
court  of  any  county  of  the  second,  third,  or 
fourth  classes,  as  established  by  this  act, 
either  party  may  have  a  Jury  summoned,  to 
try  the  same  by  advancing  fees  for  the  pay- 
ment of  such  Jurors,  and  when  Judgment  shall 
be  rendered  in  favor  of  the  party  demanding 
the  trial  by  Jury,  such  party  shall  recover  the 
fees  paid  by  him  for  such  Jurors,  of  the  ad- 
verse party,  and  have  the  amount  thereof 
taxed  as  part  of  the  costs  in  the  case.  In 
any  such  action  pendhig  before  the  county 
court  of  counties  of  the  first  class,  as  estab- 
lished by  this  act,  either  party  shall  be  enti- 
tled to  a  Jury,  without  advancing  the  fees 
therefor."  The  entire  argument  of  counsel 
on  both  sides  is  devoted  to  the  question  of 
the  constitutionality  of  this  section.  We 
think  it  is  clearly  repugnant  to  section  28,  art 


6,  of  the  constitution,  which  Is  as  follows: 
"All  laws  relating  to  courts  shall  be  general 
and  of  uniform  operation  throughout  the 
state;  and  the  organization,  Jurisdiction,  pow- 
ers, proceedings  and  pxuctice  of  all  the  courts 
of  the  same  class  or  grade,  so  far  as  regulat- 
ed by  law,  and  the  force  and  effect  of  thb 
proceedings.  Judgments  and  decrees  of  such 
courts  severally,  shall  be  uniform."  The 
meaning  of  this  constitutional  provision  is  ap- 
parent upon  its  face.  Every  law  affecting 
the  manner  in  which  Justice  shall  be  admin- 
istered In  courts  of  a  given  class  must  apply  ' 
equally  to  all  of  such  courb,  and  tl)elr  pow- 
ers shall  be  the  same.  All  county  courts  in 
the  state  belong  to  the  same  class.  By  the 
terms  of  section  9,  conditions  are  imposed  in 
some  of  these  courts,  upon  tne  right  of  a  liti- 
gant to  have  his  cause  tried  by  a  Jury,  which 
arc  not  imx)osed  in  others.  In  counties  of  the 
first  class,  the  court  is  given  the  power  to  or- 
der a  jury  in  a  civil  action  without  the  ad- 
vancement of  their  fees.  In  all  other  coun- 
ties such  power  is  withheld  The  language 
of  the  constitution  upon  the  subject  is  un- 
equivocal and  mandatory,  and  section  9  is  in 
direct  conflict  with  its  provisions.  In  Woods 
V.  Tanquary,  8  Colo.  App.  515,  34  Pac.  737, 
we  bad  occasion  to  consider  this  section. 
That  case  was  tried  in  the  county  court  of 
Arapahoe  county,  a  county  of  the  first  class, 
and  the  defendant  had  demanded  a  Jury, 
which  was  denied  him,  for  the-  reason,  among 
others,  that  he  had  not  advanced  the  fees  for 
theh-  payment  We  held  this  to  be  error, 
because,  by  the  terms  of  the  section,  in  coun- 
ties of  the  first  class,  a  party  was  entitled  to 
a  Jury  in  the  county  court  without  the  pre- 
payment of  their  fees.  But  the  queslion  of 
Us  constitutionality  was  not  raised,  nor  was 
the  attention  of  the  court  in  any  manner  call- 
ed to  it.  It  was,  therefore,  not  passed  upon. 
We  do  not  think,  however,  that  section  9 
was  intended  to  apply  to  Jurors  summoned 
as  a  regular  panel,  or  that  It  is  in  a:ny  par- 
ticular inconsistent  with  section  2.  It  con- 
templates an  independent  summobing  of  a 
Jury,  upon  the  demand  of  a  party,  to  try  his 
own  particular  ease.  The  regular  Jury,  if  oni; 
has  been  duly  summoned,  is  in  attendance 
for  the  term,  for  the  trial  of  all  Jury  cases. 
It  has  already  been  summoned,  and  its  tni- 
pancllng  is  all  that  is  necessary  for  the  rmr- 
poses  of  a  trial.  Section  9  does  not  provide 
that  a  party  may  have  a  Jury  "impaneled"  to 
try  his  cause  by  advancing  their  fees.  "Sum- 
moned" Is  the  word  used,  and  it  is  U8e<l  with 
reference  to  the  trial  of  a  single  case,  so  that 
evidently  the  Jury  meant  Is  not  the  regular 
panel.  By  reason  of  the  failure  of  the  com- 
missioners, or  of  the  Judge  of  the  county 
court,  to  comply  with  the  law,  a  Jury  may  not 
have  been  provided  for  the  term,  or  there  may 
be  reasons  why  a  special  Jury  Is  required; 
and  the  design  of  the  section  was  to  provide 
for  such  contingencies,  and  supply  a  method 
of  obtaining  a  special  Jury  when  necessary. 
The  section  was  evidently  Intended  to  super- 
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gede  section  504  of  tbe  General  Statutes.  Ex- 
cept tliat  section  504  aiiplies  to  all  county 
courts  alike,  whereas  section  9  discriminates 
between  them,  the  provisions  of  the  latter  sec- 
tion are  copied  from  tiie  former;  and  as  sec- 
tion 9,  for  the  reasons  which  we  have  given, 
Is  invalid,  section  D04  is  in  force;  and,  where 
the  necessity  exists,  a  jury  may  be  obtained 
In  pursuance  of  its  provisions.  It  Is  true  that 
the  act  contains  a  provision  repealing  all  acts 
and  parts  of  acts  In  conflict  with  It,  but  the 
only  portion  of  the  law  with  which  section 
■Wl  can  be  said  to  be  in  conflict  is  section  9. 
It  conflicts  with  no  valid  portion  of  the  act, 
and  was  therefore  not  repealed.  A  general 
clause  In  a  statute  repealing  all  laws  In  con- 
flict with  It  does  not  repeal  provisions  which 
are  inconsistent  only  with  portions  of  the 
statute  which  are  void.  Campau  v.  Detroit, 
14  Mich.  276;  Devoy  v.  New  York,  35  Barb. 
264;  Tims  v.  State,  26  Ala.  165;  Harbeck  v. 
Mayor,  etc.,  10  Boaw.  366.  Where  the  re- 
quirements of  the  act  In  relation  to  regular 
juries  have  been  observed,  the  fees  of  the 
jurors  are  chargeable  to  the  county;  but 
where  they  have  not,  and  a  Jury  la  required 
for  the  trial  of  an  Individual  cause,  It  must 
1)6  summoned  In  that  cause,  und  the  fees  must 
be  advanced  by  the  party  demanding  It.  But 
the  demurrer  should  have  been  sustained. 
The  complaint  contains  no  allegation  of  any 
selection  by  the  commissioners  of  persons  to 
serve  as  jurors^  or  certification  of  their  names 
to  the  clerk  of  the  district  comrt,  or  any  pro- 
ceeding by  which  the  county  court  became  en- 
titled to  a  jury  for  the  term  In  tbe  manner 
prescribed  In  the  act.  Observance  of  the 
statutory  requirements  Is  necessary  to  em- 
power the  county  court  to  cause  a  Jury  to  be 
summoned  for  the  term,  and  there  Is  no  lia- 
bility against  the  county  for  the  fees  of  jurors 
who  may  be  otherwise  summoned.  Upon 
what  authority  this  jury  was  summoned  the 
complaint  does  not  advise  us;  and,  Inasmuch 
as  no  facts  upon  which  a  liability  of  the  coun- 
ty can  be  based  are  set  forth,  there  Is  no 
cause  of  action  stated.  The  Judgment' will 
be  reversed,  with  leave  to  the  plaintiff  to 
amend  its  complaint.     Reversed. 


(i>S  Kan.  615) 

PARKS  et  fli.  v.  HONEYWELL. 

(Supreme  Court  of  Kiinsaa.     Jaly  6,  1895.) 

Appbal— Pakties. 

Where,  in  an  notion  to  foreclose  a  mort- 
sase,  a  receiver  was  appointed  at  the  instance 
of  a  mortgagee,  and  was  afterwards  discharged 
on  the  application  of  a  person  who  claimed  to  be 
'  and  wag  recognized  by  the  court  as  guardian  of 
the  mortgagor,  alleged  to  be  an  insane  person, 
such  guardian  is  a  necessary  party  to  a  review  in 
this  court  of  the  order  discharging  the  receiver; 
and  a  petition  in  error,  making  the  mortgagor 
alone  defendant  in  error,  must  be  dismissed. 
(Syllabus  by  the  Conrt.) 

Error  from  district  court.  Harper  county; 
O.  W.  McKay,  Judge. 
Action  by  Wlllam  F.  Thayer  against  Albert 


Honeywell,  Clarence  A.  Parka,  trustee,  and 
others.  From  the'  judgment,  Clarence  A- 
Parks,  tnistee,  and  another,  bring  error.  Dte- 
mlssed. 

Francis  M.  Hayward,  Frederick  W.  Griffin, 
and  F.  H.  Foster,  for  plaintiffs  In  error.  San- 
key  &  Campbell,  for  defendant  in  error. 

ALLEN,  J.  This  case  comes  here  on  a  peti- 
tion In  error  to  reverse  an  order  of  the  district 
rourt  discharging  a  receiver.  W.  F.  Thayer' 
was  plaintiff,  and  Albert  Honeywell,  the  Colo- 
nial &  United  States  Mortgage  Company,  Lim- 
ited, Phelps  &  Bigelow  Windmill  CV>mpany, 
and  E.  Howland  were  defendants,  below. 
Howland  and  tbe  windmlli  company  both  filed 
cross  petitions,  claiming  liens  on  tbe  lands 
covered  by  the  plaintiff's  mortgage.  After- 
wards the  plaintiffs  In  error  were  made  parties 
defendant,  and  answered,  setting  up  a  mort- 
gage on  the  same  lands.  Afterwards,  on  ibe 
8th  day  of  January,  1891,  on  their  application 
a  receiver  was  appointed  to  take  charge  of  tbe 
mortgaged  proi>erty,  who  filed  a  bond,  and 
entered  on  the  discbarge  of  bis  duties.  On 
the  12th  day  of  June,  1891,  a  motion  was 
made  by  W.  E.  Groves,  as  guardian  for  Al- 
bert Honeywell,  in  which  it  was  stated  tliat 
on  tbe  10th  day  of  June,  1891,  Honeywell  was  . 
declared  a  person  of  unsound  mind,  and  Groves 
duly  appointed  his  guardian,  asking  that  tlie 
receiver  be  discharged.  This  motion  was 
beard  by  the  court  on  tbe  12tb  day  of  June, 
over  the  objections  of  tbe  plaintlSa  in  error, 
one  of  which  was  that  Groves  had  not  been 
made  a  party  to  the  action.  Tbe  conrt  tbo'e- 
ui>on  ordered  tliat  be  be  made  &  party,  pro- 
ceeded to  bear  tbe  motion,  and  made  an  order 
removing  the  receiver.  Various  errors  are  al- 
leged In  the  ^oceedlngs  of  the  court.  A  mo- 
tion is  made  on  behalf  of  tbe  defendant  to 
dismiss  the  petition  in  error  l>ecau8e  of  a  want 
of  proper  parties.  This  motion  most  be  sus- 
tained. The  order  complained  of  was  made, 
at  the  instance  of  Groves,  who  claimed  to  be 
the  duly-appolr.ted  guardian  of  HoneywelL 
Whatever  errors  the  court  may  Iiave  commit- 
ted were  at  tUs  instance,  and  he  is  a  necessary 
party  in  this  court.  Groves  was  recognized 
by  the  court  as  guardian.  It  is  unnecessary 
to  Inquire  whetlier  the  other  incumbrancers, 
who  were  made  parties  below,  are  also  nec- 
essary parties  here,  as  tbe  abeoice  of  the 
guardian  is  fatal  to  tbe  Jurisdiction  of  tliia 
conrt.  The  petition  in  error  is  dismissed.  All 
tbe  Justices  concurring. 


(»  Kan.  KIT) 
THAYER  T.  HONEYWELL. 
(Supreme  Court  of  Kansas.     July  6,  1893.) 

Error  from  district  court.  Harper  county;  0. 
W.  McKay,  Judge. 

Action  by  W.  F.  Thayer  aralnat  Albert  Hon- 
eywell. From  an  order  discnargingr  a  receiver, 
complainant  brings  error.    Dismissed. 

Cook  Sc  Gossett,  for  plaintiff  in  error.  Banker 
&  Campbell,  for  defendant  in  error. 
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PER  CURIAM.  The  same  defect  of  parties 
exists  in  this  case  as  in  that  of  Parks  v.  Honey- 
well (just  decided)  40  Pae.  896.  and  the  petition 
in  error  must,  therefore,  l>e  dismissed. 


(36  Kan.  628) 

JACKSON  TOWNSHIP,  IN  RILBT  COUN- 
TY, T.  WOOD,  County  Clerk. 

(Supreme  Court  of  Kansas.     July  6,  1885.) 

TOWKSBIP  TXXiTlOS— ClTIBS  OF  THIBD  CLiLSS. 

A  city  of  the  third  class,  having  property 
of  the  assessed  valuation  of  only  about  $50,000, 
is  not  excluded  from  the  township  in  which  it  is 
situated,  but  is  subject  to  taxation  therein  for 
all  township  purposes. 
(Syllabus  by  the  Court) 

Application  for  mandamus  oy  jacKson 
township,  in  Riley  county,  against  Charles 
G.  Wood,  county  clerk.  Peremptory  writ 
allowed. 

R.  S.  Hick,  for  plaintiff.  F.  L.  Irish,  for 
defendant. 

ALLEN,  J.  This  is  an  action  brought  by 
Jackson  township  to  compel  the  county  clerk 
of  Riley  county  to  charge  township  taxen 
against  the  property  situated  in  Randolph, 
a  city  of  the  third  class,  included  within  the 
boundaries  of  the  township.  The  sole  question 
presented  Is  whether  a  city  of  tbe  third  class, 
having  real  and  personal  property  of  an  as- 
sessed valuation  of  less  tban  $150,000,  re- 
mains a  part  of  the  municipal  township  In 
which  it  is  situated,  and  is  subject  to  town- 
ship taxes.  Paragraph  925  of  the  General 
Statutes  of  18S8  is  singularly  ambiguous, 
and,  if  we  were  compelled  to  decide  this 
case  solely  by  its  provisions,  we  might  have 
great  dilBculty  In  reaching  a  satisfactory 
result.  But,  when  construed  in  connection 
with  the  next  succeeding  paragraph,  and  also 
with  paragraphs  5489,  5515,  5530,  C885,  7121. 
and  in  view  of  the  -fact  that  there  is  no  pro- 
vision for  fbe  assessment  of  the  property 
of  such  a  city  except  by  the  township  trus- 
tee, and  that  there  is  no  provision  for  the 
I>artlcipation  of  the  residents  of  tbe  city  in 
tbe  general  elections  except  as  a  part  of  the 
township,  and  that  no  provision  is  made  for 
separating  the  taxes  required  for  the  pur- 
pose of  building  bridges  from  those  levied 
for  other  purposes,  we  reach  the  conclu- 
sion tbat  It  Is  still-  a  part  of  the  township. 
By  paragraph  7121,  It  Is  provided  tbat  no 
city  of  more  than  2,000  inhabitants  shall  be 
Included  within  tbe  corporate  limits  of  any 
townsbip,  and  such  cities  are  constituted 
townships  for  tbe  election  of  justices  of  tbe 
peace  and  constables.  Provision  is  also 
made  In  other  places  in  the  statute  for  city 
assessors  in  such  cities,  and  the  other  town- 
ship officers  are  dispensed  with;  their  func- 
tions being  performed  by  city  officers.  The 
concluding  portion  of  paragraph  925  pro- 
vides for  making  cities  of  the  third  class 
iiavlng  more  than  1,000  population,  and  an 
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assessed  valuation  of  more  than  $150,000, 
separate  townsllips.  In  the  absence  of  any 
legislation  excluding  such  cities  as  Randolph 
from  the  municipal  townships  In  which  they 
are  situated,  and  providing  for  their  assess 
ment  and  taxation,  we  must  bold  that  they 
still  remain  Included  in  and  parts  of  the 
townships  In  which  they  are  situated,  and 
subject  to  all  township  taxes.  A  peremp- 
tory writ  will  be  awarded  commanding  the 
county  clerk  to  enter  township  taxes  agalnsi 
the  property  in  the  city  of  Randolph.  All 
the  justices  concurring. 


(66  Kan.  56^)  . 
REEDER  V.  GORSUCH  et  aL 

(Supreme  Court  of  Kansas.     July  0,  1895.) 
Db^d  Absoluts— Wben  a  ])Ioktgaqb. 

In  order  to  establish  that  a  deed  absolute 
on  its  face  is  in  fact  only  a  mortgage,  it  must  be 
shown,  either  by  direct  evidence  or  by  the  cir- 
cumstances of  the  case,  that  it  was  the  inten- 
tion and  understanding  of  tbe  grantor  and  the 
grantee  that  it  should  so  operate.  It  is  not 
enough  that  one  of  the  parties  so  considered  it. 
Both  must  concur;  otherwise,  the  deed  will  be 
treated  according  to  its  import,  unless  tainted 
by  fraud  or  the  result  of  accident  or  mutual  mis- 
take. 
(Syllabus  by  tbe  Court) 

Error  from  district  court,  Johnson  coimty; 
John  T.  Burris,  Judge. 

Action  by  Mar^  Crorsuch  and  otbers  against 
Benjamin  Reeder.  Judgment  for  plaintiffs, 
and  defendant  brings  error.     Reversed. 

John  T.  Little  and  A.  Smith  Devltmey,  for 
plaintiff  In  error.  L  O.  Plckjering,  for  de- 
fendants In  error. 


MARTIN,  0.  J.  On  September  27,  1889, 
tbe  defendants  in  error,  being  the  widow  and 
children  the  heirs  at  law  of  Luke  E.  Gorsuch, 
deceased,  commenced  their  action  to  have  a 
certain  deed  for  640  acres  of  land  in  Jolmson 
county  declared  and  decreed  to  be  a  security 
merely,  and  for  damages  in  tbe  sum  of  $4,- 
000.  A  trial  before  the  court  without  a  jury, 
at  September  term,  1890,  resulted  in  a  judg- 
ment October  4,  1890,  in  favor  of  tbe  plain- 
tiffs below,  decreeing  that  tbe  deed  of  date 
December  10,  1888,  from  Luke  E.  Gorsuch 
and  Mary  E.  Gorsuch,  bis  wife,  to  Benjamin 
Reeder,  tbe  defendant  below,  was  and  Is  In 
equity  a  mortgage,  and  not  a  deed  of  convey- 
ance; and  also  that  tbe  plaintiffs  below 
should  be  restored  to  tbe  immediate  posses- 
sion of  tbe  lands,  and  tbat  they  bave  and  re- 
cover of  and  from  the  defendant  below  the 
sum  of  $1,880  damages  and  costs  of  suit  At 
and  before  the  time  of  tbe  execution  of  said 
deed,  said  land  was  heavily  Incumbered  by 
mortgage  Indebtedness  to  several  persons,  one 
of  the  principal  mortgagees  being  Mary  J. 
Hughes,  the  daughter  of  tbe  defendant  be- 
low. She  resided  In  Indiana,  and  he  trans- 
acted her  business,  and  also  some  of  bis  own  in 
her  name.   Tbe  subject  of  tbe  Indebtedness  of 
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Lidce  E.  Gorsuch,  and  as  to  devising  some 
plan  whereby  he  might  be  relieved  of  it,  and 
still  save  something  for  bis  family,  bad  been 
talked  of  for  some  time  before  the  transac- 
tion in  question.  On  December  8,  1888,  Lulce 
E.  Gorsuch  being  quite  ill,  and  not  expect- 
ing to  recover,  the  defendant  below  called  at 
his  house,  and  an  agreement  was  reached, 
and  he  went  to  Olathe  and  had  a  deed  pre- 
pared, and  also  a  contract.  He  went  ba<^ 
to  the  Gorsuch  residence,  taking  with  him  a 
notary  public,  and  the  deed  was  executed 
and  acknowledged  by  said  Gorsuch  and  wife, 
and  the  contract  was  signed  by  Gorsuch  and 
Reeder.  The  contract  was  tal^en  by  Mrs. 
■  Gorsuch,  and  placed  in  a  drawer  with  her 
husband's  papers,  and,  after  his  death,  which 
occurred  December  24, 1888,  was  given  to  her 
attorney,  who  produced  it  upon  the  trial.  For 
some  reason  the  deed  was  not  satisfactory, 
and  it  was  destroyed,  and  another  one  was 
executed  to  take  its  place  on  December  10, 
1888.  The  deed  was  of  the  usual  form,  with 
covenants  of  warranty  and  against  incum- 
brances; but  in  the  latter  covenant  was  in- 
serted the  following  clause:  "Except  $8,000 
and  Interest,  to  Lombard  In.  Co.,  K.  L.  &  T. 
Co.,  and  J.  L.  Pettyjohn  &  Co.,  and  $160  due 
for  taxes,  which  Reeder  assumes  to  pay;  and 
Reeder  also  assumes  to  pay  to  M.  J.  Hughes 
the  sum  of  $8,720,  leaving  a  balance  of  $9,- 
S51.47  due  to  M.  J.  Hughes,  which  sum 
Reeder  does  not  assume  to  pay,  and  a  mort- 
gage sum  due  to  M.  G.  HlUer,  which  Reeder 
does  not  assume  to  pay,  or  any  Judgments." 
The  body  of  the  contract  executed  on  Decem- 
ber8th  reads  aa  follows:  "Wltnesseth  that  said 
Gorsuch  has  this  day  sold  to  Reeder  the  east 
half  of  section  29,  and  S.  E.  V4,  of  section  20, 
and  N.  E.  ^  of  section  22,  all  in  township  14, 
range  24,  Johnson  county,  Kan.  Now,  if  the 
said  Luke  Crorsuch  shall  sell  aU  of  said  land 
In  eighteen  months  from  this  day,  and  pay  off 
all  the  liens  which  are  now  on  said  lands,  with 
interest  to  day  of  sale,  then  said  Gorsuch  to 
have  all  the  money  arising  from  the  sale  of 
said  lands  over  and  above  the  payment  of  all 
the  liens  aforesaid.  But  said  lands  shall  not 
be  sold  for  less  money  than  will  pay  all  the 
demands  from  the  day  of  sale  aforesaid. 
Reeder  to  make  deed  to  purchaser.  If  said 
lands  shall  not  be  sold  within  the  time  herein 
specified,  and  on  the  time  herein  specltied, 
then  this  agreement  to  be  null  and  void." 
The  defendant  below  claimed  that  the  deed 
and  the  contract  together  fully  stated  the 
agreement,  whjle  the  plaintiffs  below  con- 
tended that  Reeder  agreed  to  hold  the  deed 
simply  as  a  mortgage,  and  that  whenever  the 
debt  was  paid  he  would  recouvey  the  prem- 
ises. Reeder  further  claimed  that  he  paid 
off  all  the  indebtedness  which  be  had  ex- 
pressly assumed  in  the  deed,  and  that  he  had 
delivered  the  notes  to  Luke  E.  Gorsuch  in  his 
lifetime,  although  he  had  not  caused  satis- 
faction to  be  entered  of  record,  supposing  that 
to  be  unnecessary  until  all  the  Indebtedness 
had  been  paid.     JBut  the  plaintiffs  below  con- 


tended that  Reeder  had  not  paid  any  of  the 
indebtedness  nor  surrendered  any  of  the 
notes.  The  court  found  that  the  amount  of 
indebtedness  assumed  by  Reeder  was  $17,- 
200,  and  that  the  land  was  worth,  on  Decem- 
ber 10, 1888,  $20,800.  The  finding  of  the  court 
as  to  payment  of  the  incumbrances  by  Reeder 
Is  not  clear,  being  as  follows:  "(5)  That  said 
Reeder  has  not  released  or  procured  to  be  re- 
leased any  of  the  lands  in  controversy  from 
any  of  the  mortgage  incumbrances  as  as- 
sumed by  said  Reeder  in  said  Instrument 
"purporting  to  be  a  deed  of  December  10,  1S8S, 
but  the  same  remain  subsisting  incumbran- 
ces on  all  the  said  lands."  In  view  of  the 
evidence,  and  the  language  of  this  finding,  we 
cannot  be  certain  whether  the  court  meant  to 
say  that  Reeder  had  not  paid  any  part  of  the 
indebtedness,  or  only  that  he  had  not  caused 
satisfaction  of  any  of  the  incumbrances  to  be 
entered.  The  court  further  finds  that  the 
written  contract  of  December  8,  1888,  was  en- 
tered into  between  Benjamin  Reeder  and 
Luke  E.  Gorsuch,  and  that  before  and  at  the 
time  of  the  execution  of  said  deeds  of  Decem- 
ber 6th  and  Deoember  10th,  respectively,  Luke 
E.  Gorsuch  and  Mary  E.,  his  wife,  "believed, 
understood,  and  intended  that  each  of  said 
Instruments,  although  purporting  to  be  a 
deed,  was  in  fact  a  mortgage,  and  was  to  be 
considered  and  treated  aa  a  mortgage,  and 
not  a  deed."  There  is  no  finding  as  to  the  be- 
lief, understanding,  or  intent  of  Reeder,  the 
grantee.  In  order  to  establish  that  a  deed 
absolute  on  its  face  is  In  fact  only  a  mort- 
gage, it  must  be  shown,  either  by  direct  evi- 
dence or  by  the  circumstances  of  the  case, 
that  It  was  the  Intention  and  understanding 
of  the  grantor  and  the  grantee  that  it  should 
so  operate.  It  is  not  enough  that  one  of  the 
parties  so  considered  It.  Both  must  concur; 
otherwise,  the  deed  will  be  treated  according 
to  its  import,  unless  tainted  by  fraud  or  the 
result  of  accident  or  mutual  mistake.  Beach, 
Mod.  Eq.  Jur.  §  414;  1  Jones,  Mortg.  i  335; 
Douglass  V.  Moody,  80  Ala.  61,  63;  Vincent 
V.  Walker,  86  Ala.  333,  336,  5  South.  466; 
Holmes  v.  Fresh,  0  Mo.  200,  20S.  209;  Jones 
V.  Brittan,  1  Woods,  667,  673,  Fed.  Gas.  No. 
7,455;  Andrews  v.  Hyde,  3  Cliff.  516,  Fed. 
Cas.  No.  377.  And  expressions  in  some  of  the 
opinions  of  this  court  are  in  harmony  with 
this  view.  Bennett  v.  Wolverton,  24  Kan. 
284,  2S9;  McDonald  v.  Kellogg,  30  Kan.  170, 
172,  2  Pac.  507.  The  special  findings  of  the 
court  alone  being  insufScient  to  warrant  the 
conclusion  that  the  deed  was  in  fact  a  mort- 
gage, it  Is  necessary  to  take  Into  account  the 
evidence  on  that  point;  and,  from  a  care- 
ful consideration  of  it,  we  are  constrained  to 
differ  with  the  learned  trial  Judge.  It  should 
be  remembered  that  Reeder  was  not  a  mort- 
gagee, and  it  is  not  shown  that  he  had  any 
interest  in  any  of  the  incumbrances,  except 
as  the  agent  of  his  daughter.  By  the  deed, 
he  expressly  assumed  the  greater  part  of  thi> 
indebtedness,  so  that  he  was  personally  liable 
thereon,  and  he  took  the  land  subject  to  all 


Digitized  by 


Google 


Kan.)     MISSOURI  PAC.  RY.  CO.  «.  WICHITA  WHOLESALE  GROCEBT  00.      899 


other  Incumbrances.  The  instrument  of  writ- 
ing signed  by  Gorsuch  and  Reeder  was  In- 
tended to  be  talcen,  in  connection  with  the- 
deed,  as  defining  the  rights  of  the  parties  out- 
side of  it.  Reeder  testifies  that  he  nerer 
agreed  to  hold  the  deed  as  a  mortgage.  Aside 
from  the  written  instrument,  the  preponder- 
ance of  the  evidence  on  this  point  would  seem 
to  be  again^  him.  It  Is  a  matter  of  dispute 
whether  this  contract  was  read  in  the  pres- 
ence of  Mr.  and  Mrs.  Gorsuch  and  some  of  the 
children,  or  not  The  matter  of  its  execution 
was  talked  over  with  Mrs.  Gorsuch  before 
Reeder  went  to  Olathe  to  hare  the  papers 
drawn  up,  and  she  Icnew  that  it  was  execut- 
ed. Her  husband  was  not  illiterate,  nor  was 
she  especially  so.  -She  took  charge  of  the 
contract  after  it  was  executed,  and  turned  It 
ov»  to  her  attorney  among  the  papers,  in 
order  to  Inform  him  as  to  the  evidence  in  tlie 
case,  and  we  think  that  the  deed  and  the  con- 
tract together  are  controlling,  on  the  well- 
established  principle  that  all  prior  and  con- 
temporaneous oral  negotiations  should  be  con- 
sidered as  included  In  or  concluded  by  the 
written  contract  of  the  parties  resulting  from 
them.  Of  course,  there  are  exceptions  to  this 
nile  In  cases  of  fraud,  accident,  imposition,  or 
mutual  mistake,  but  the  findings  and  the  evi- 
dence do  not  bring  the  case  within  any  of 
these.  Taking  the  deed  and  the  contract  to- 
gether, we  think  that  they  constitute  a  sale 
of  the  lands  by  Gorsuch  and  wife  to  Reeder, 
the  consideration  being  that  Reeder  assumed 
a  certain  part  of  the  indebtedness  and  agreed 
to  take  the  land,  subject  to  all  the  incum- 
brances, and  to  hold  the  same  for  a  period 
of  18  months,  on  condition  that  Gorsuch 
might  sell  it  within  that  time  If  he  could  do 
so  for  the  amount  of  the  Incumbrances  or 
more,  and  that  he  should  have  the  benefit  of 
any  excess,  Reeder  to  make  deed  to  the  pur- 
chaser; and  that.  If  the  land  should  not  be 
sold  within  the  time  specified,  then  this  con- 
tract to  be  null  and  void,  in  which  case  the 
deed  alone  would  govern  the  rights  of  the 
parties.  There  is  no  suggestion  of  the  in- 
ability of  Reeder  to  carry  out  his  part  of  the 
contract.  This  suit  was  brought  before  the 
expiration  of  the  18  months,  and  without  any 
attempt,  so  far  as  appears,  either  by  Luke  E. 
Gorsuch  or  his  widow  or  children,  to  sell  the 
property,  as  might  have  been  done  under  the 
agreement  of  December  8th,  If  a  purchaser 
could  be  found  at  a  price  which  would  be 
equal  to  or  in  excess  of  the  amount  of  the  in- 
cumbrances. In  this  respect,  the  case  bears 
a  close  analogy  to  Elston  v.  Chamberlain,  41 
Kan.  354,  356,  357,  363,  21  Pac.  239.  After 
the  expiration  of  the  18  months  without  any 
action  under  the  agreement  of  December  Sth, 
we  think  the  deed  of  December  10,  1888,  be- 
came absolute.  Entertaining  these  views,  it 
la  unnecessary  to  consider  other  questions 
presented  by  counsel,  and  arising  upon  the 
record.  The  Judgment  of  the  district  court 
win  be  reversed,  and  the  cause  remanded  for 
a  new  trial.     All  the  justices  concurring. 


(K  Kan.  525) 
MISSOURI  PAC.  RT.  CO.  t.  WICHITA 

WHOLESALE  GROCERY  CO. 

(Supreme  Court  of  Kansas.     July^6,  1895.) 

Common  Carrier  of  G^oods— What  CoKSTrxuTEs 

— Deliveky  of  Goods  to  Consiosbe— Bukning 

OF    WaHEHODSE— LlABIUTT     OF    CaUKIER. 

1.  A  railroad  company,  taking  loaded  cars 
from  its  connection  with  another  railroad,  and 
transferring  them,  by  means  of  a  switch  engine, 
over  a  portion  of  its  own  track,  to  a  spur  of  its 
own,  and  receiving  its  compensation- from  the 
connecting  road,  acta  as  a  common  carrier,  and  ia 
liable  as  Buch  for  the  safety  of  the  goods  trans- 
ported, no  matter  how  short  the  distance  from 
the  place  of  receipt  to  that  of  delivery. 

2.  The  rule  declared  in  the-  case  of  Railroad 
Co.  V.  Maris,  16  Kan.  333,  that  "the  extraor- 
dinary liability  of  a  railroad  company  as  car- 
rier of  goods  extends,  not  merely  to  the  termina- 
tion of  the  actual  transit  of  the  eoods  to.  the 
place  of  destination,  but  also  nntil  the  consignee 
has  a  reasonable  time  thereafter  to  inspect  the 
goods,  and  remove  them  in  the  usual  hours  of 
business,  and  in  the  ordinary  course  of  business," 
reaffirmed,  and  htid  to  apply  to  the  facts  in  this 
case. 

3.  A  railway  company,  which  seeks  to  be 
relieved  from  liability  as  a  common  carrier  by 
reason  of  a  special  contract  rnlide  by  a  connect- 
ing carrier,  most  plead  such  special  contract,  and 
cannot,  under  an  answer  denying  generally  the 
averments  of  the  plaintiff's  petition,  which  al- 
leged liability  as  a  common  carrier,  introduce 
evidence  showing  a  special  contract  with  the 
connecting  carrier,  especially  wliere  it  maintains 
throuKhout  the  trial  that  it  never  assumed  the 
relation  of  a  carrier  to  the  property  for  the  loss 
of  wlilch  the  plaintifF  seeks  to  recover. 

(Syllabna  by  the  Court.) 

Error  from  court  of  common  pleas,  Sedg- 
wick county;  J.  M.  Balderston,  Judge. 

Action  by  the  Wichita  Wholesale  Grocery 
Company  against  the  Missouri  Pacific  Rail- 
way Company.  Judgment  for  plaintiff,  and 
defendant  brings  error.     Alfirmed. 

On  the  26th  of  September,  1889,  the  Wichita 
Wholesale  Grocery  Company  commenced  its 
action  against  the  Missouri  Pacific  Railway 
Company,  alleging,  among  other  things,  that 
on  the  20th  of  April,  1889,  the  railway  com- 
pany was  a  common  carrier,  operating  a  rail- 
way In  and  through  the  city  of  Wichita,  in 
this  state;  that  it  received  on  that  date  two 
car  loads  of  sugar,  of  the  value  of  56,252.50, 
from  the  St.  Louis  &  San  Francisco  Railroad 
Company?,  In  the  city  of  Wichita,  at  the  point 
of  intersection  of  that  railroad  with  the  rail- 
way of  the  defendant,  to  be  transported  and 
delivered  to  the  grocery  company  in  Wichita, 
for  a  valuable  consideration,  paid  by  such 
company;  that  the  railway  company  failed 
and  neglected  to  transport  and  deliver  the 
sugar  to  the  grocery  company  as  It  undertook 
and  agreed  to  do,  and  that  thereby  the  gro- 
cery company  lost  the  sugar,  to  its  damage 
In  the  sum  of  ?C,252.50,  for  which  the  gro- 
cery company  demanded  judgment.  Trial  had 
before  the  court  with  a  jury  April  28-30, 1890. 
The  jury  returned  a  verdict  for  the  grocery 
company  for  $6,531.25,  and  also  made  special 
findings  of  fact. 

The  following,  among  other,  facts  were 
proved  upon  the  trial:  On  or  about  the  26th 
of  July,  1889,  the  two  car  loads  of  sugar  for 
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which  this  action  was  brought  were  trans- 
ported to  the  city  of  Wichita  by  the  St  Louis 
&  San  Francisco  Railroad  Company.  This 
sugar  was  consigned  by  the  Louisiana  Sugar 
Reiluing  Company  to  the  Wichita  Wholesale 
Grocery  Company,  and  was  transported  from 
New  Orleans  to  Paris,  Tex.,  over  the  Texas 
&  Pacific  Railroad,  and  from  that  point  to 
Wichita  over  the  Frisco  Railroad.  Under  the 
contract  for  the  shipment  of  this  sugar,  the 
two  roads  named  were  to  transport  It  from 
New  Orleans  to  Wichita,  and  deliver  It  to  the 
Wichita  Wholesale  Grocery  Company.  The 
building  occupied  by  the  grocery  company  at 
Wichita  fronted  upon  Water  street,  and  ex- 
tended from  Water  street  west  to  an  alley. 
About  two  years  prior  to  the  loss  of  the  sugar 
complained  of,  a  spur  -  track  had  been  con- 
structed by  the  Missouri  Pacific  Railway  Com- 
pany In  the  alley  at  the  rear  of  the  building 
occupied  by  the  grocery  company.  This  track 
connected  with  a  switch  of  the  railway  com- 
pany. Upon  the  spur  track  at  the  rear  of  the 
store  all  cars  containing  goods  for  the  grocery 
company  were  placed,  when  delivered  at.  the 
building  or  store  of  the  company.  At  the  In- 
tersection of  the  Santa  Fe  Railroad  and  the 
Missouri  Pacipc  Railway  at  Wichita  a  Y 
had  been  constructed.  The  Frisco  road  at 
Wichita  was  connected  with  the  Santa  Fe 
road,  and  had  the  use  of  the  Y.  The  place  of 
business  of  the  grocery  company  was  about 
a  mile  distant  from  the  Frisco  road,  and  it 
was  the  practice  of  that  railroad  company, 
when  It  brought  goods  to  Wichita  which  It 
was  to  deliver  to  the  grocery  company  at  Its 
building  or  store,  to  place  the  cars  upon  the 
Y  In  question,  and  then  notify  the  agent  of 
the  Missouri  Pacific  Railway  Company  that 
the  cars  were  on  the  Y  to  be  placed  on  the 
spur  track.  The  switch  engine  would  then 
be  sent  to  the  Y,  where  It  would  get  the  cars, 
and  place  them  upon  the  spur  track  at  the 
rear  of  the  building  or  store  of  the  grocery 
company,  the  St  Louis  &  San  Francisco  Rail- 
road paying  the  switching  charges.  The  cars 
containlug  the  sugar  arrived  at  Wichita  on 
Saturday  afternoon,  the  27th  of  July,  1889, 
over  the  Frisco  Railroad.  After  the  cars 
reached  Wichita,  the  agent  of  the  Frisco  road 
notified  the  grocery  company  that  the  cars 
were  there,  and  was  instructed  by  that  com- 
pany to  place  them  on  the  Y.  The  cars  were 
placed  upon  the  Y  late  Saturday  night  The 
Missouri  Pacific  Railway  Company  was  noti- 
fied that  the  cars  were  on  the  Y,  and  within 
the  usual  time  sent  its  switch  engine  to  the 
Y,  and  switched  the  cars  upon  tbe  spur  track 
at  the  rear  of  the  building  of  the  gi-ocery  com- 
pany. This  was  on  tbe  afternoon  of  Sun- 
day, the  28th  of  July.  The  cars  were  placed 
upon  the  spiu"  track  at  exactly  the  same  point 
they  had  always  been  placed  under  similar 
circumstances.  The  grocery  company  was  in 
the  habit  of  permitting  the  cars  to  stand  on 
the  spur  track  from  one  to  three  days  before 
unloading.  The  Missouri  Pacific  Railway 
Company  never  unloaded  tbe  cars  or  broke 


the  seals.  Cars  had  been  placed  In  the  same 
manner  on  the  same  spur  track  on  a  previous 
Sunday,  but  it  does  not  appear  that  the  plaln- 
titCs  ever  broke  the  seals,  unloaded  any 
freight  or  exercised  any  actual  control  over 
such  cars,  except  during  business  hours  of 
business  days.  Some  time  on  Monday  morn- 
ing of  the  29th  of  July,  tbe  atore  building  of 
the  grocery  company  and  the  two  car  loads  of 
sugar  were  burned.  It  Is  not  claimed  that 
the  Missouri  Pacific  Railway  Company  was 
in  any  manner  responsible  for  this  fire,  or 
that  it  was  In  any  manner  negligent  concern- 
ing the  same.  Subsequently  Judgment  was 
rendered  upon  the  verdict  In  favor  of  the  gro- 
cery company  and  against  the  railway  com- 
pany for  $6,531.25,  with  costs.  The  railway 
company  excepted,  and  brings  the  case  here. 

J.  H.  Richards  and  C.  E.  Benton,  for  plain- 
tiff in  error.  J.  D.  Houston  and  W.  E.  Stan- 
ley, for  defendant  In  error. 

ALLEN,  J.  (after  stating  the  facts).  Three 
principal  questions  are  presented  by  the  rec- 
ord, which  include  all  the  various  matters 
discussed  In  tbe  briefs,  and  will  be  all  It  will 
be  necessary  for  us  to  consld^. 

1.  Did  the  defendant  company  incur  the 
liability  of  a  common  carrier  under  the  facts 
of  this  case?  The  sugar  was  consigned  by 
the  Louisiana  Sugar  Refining  Comi>any,  at 
New  Orleans,  to  the  plaintiff,  at  Wichita,  and 
transported  over  the  Texas  &  Pacific  and  St 
Louis  &  San  Francisco  Railroads  to  Wichita. 
It  was  there  placed  on  the  Y,  and  switched 
by  the  Missouri  Pacific  road  over  its  track  to 
the  spur  track  at  the  rear  of  plalntifTs  ware- 
house. For  these  services  the  defendant  was 
paid  by  the  St  Louis  &  San  Francisco  Rail- 
way 'Company  two  dollars  per  car  load.  AU 
railway  corporations  are  by  statute  made 
common  carriers,  and  required  to  transport 
persous  and  property,  as  such,  for  all  per- 
sons alike.  Gen.  St  1889,  par.  1212.  Hie 
distance  over  which  freight  Is  hauled,  wheth- 
er In  car-load  lots  or  In  less  quantities,  wbetb- 
er  in  its  own  cars  or  those  belonging  to  con- 
necting carriers,  can  make  no  difference  with 
the  capacity  in  which  the  company  acts.  A 
railroad  transporting  a  passenger  or  a  car 
load  of  freight  one  mile,  using  a  switch  en- 
gine for  motive  iwwer,  is  Just  as  much  a 
common  carrier  as  if  the  distance  were  a 
thousand  miles  by  regular  freight  or  passen- 
ger train.  The  fact  that  compensation  for 
this  particular  service  was  paid  by  the  St 
Louis  &  San  Francisco  Railway  Company, 
while  It  might  render  that  company  also  re>- 
q>onsible,  could  not  relieve  the  defendant 
company  from  its  liability  as  a  carrier.  The 
defendant  company  was  bound  to  receive  and 
tran^>ort  this  merchandise  as  a  common  car- 
rier, and  there  Is  nothing  In  the  facts  of  the 
case  showing  that  It  did  receive  it  in  any 
other  capacity. 

2.  Did  the  defendant  deliver  tbe  sngar  to 
the  plaintiff?    It  is  earnestly  insisted  that 
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when  the  railroad  company  placed  the  cars 
at  the  rear  of  the  plaintiff's  warehouse,  at 
the  exact  place  where  the  plaintiff  was'  ac- 
custonjed  to  receive  and  unload  Its  freight,  It 
had  performed  Its  whole  duty,  and  that  from 
the  time  It  uncoupled  Its  engine  from  the  cars 
the  property  was  in  the  possession  of  the 
plaintiff,  and  at  Its  risk.  It  Is  shown  that 
the  plaintiff  was  accustomed  to  break  the 
seals  of  the  cars  so  placed,  and  remove  the 
freight  without  the  presence  of,  or  special 
permission  from,  any  employe  of  the  rail- 
way company.  And  It  Is  claimed  that  under 
these  circumstances  the  defendant  had  fully 
performed  all  the  services  it  undertook  to 
perform,  and  was  discharged  from  all  further 
liability.  There  are  authorities  which  give 
some  support  to  this  contention.  Gregg  v. 
Railroad  Co.,  147  lU.  550.  35  N.  B.  343;  Peo- 
ria &  P.  U.  Ry.  Co.  v.  United  States  Rolling- 
Stock  C3o.  (111.  Sup.)  27  N.  E.  59;  Independ- 
ence Mills  Co.  V.  Burlington,  C.  R.  &  N.  R. 
Co.  (Iowa)  34  N.  W.  320.  We  think,  how- 
ever, the  facts  of  this  case  fall  to  show  a  de- 
livery of  the  sugar  to  the  plaintiff.  It  Is  true 
that  the  cars  were  placed  in  the  proper  posi- 
tion for  unloading,  and  that  the  plaintiff  was 
privileged  to  proceed  to  take  out  the  sugar  as 
soon  as  it  pleased  to  do  so.  But  the  cars 
were  so  placed  on  Sunday.  They  were  con- 
sumed by  fire  before  business  hours  on  Mon- 
day morning.  The  plaintiff  was  under  no 
obligation  to  work  on  Sunday,  nor  was  it 
bound  to  receive  goods  In  the  nighttime,  es- 
pecially as  it  Is  not  shown  that  It  was  ac- 
customed to  do  so.  The  property  remained 
In  the  custody  of  the  railroad  company  mi- 
tll  the  plaintiff  could  reasonably  be  required 
to  receive  it.  In  the  case  of  Railroad  Co.  v. 
Maris,  16  Kan.  333,  it  was  held  that  "the  ex.- 
ti'aordlnary  liability  of  a  railroad  company, 
as  a  carrier  of  goods,  extends  not  merely  to 
the  termination  of  the  actual  transit  of  the 
goods  to  the  place  of  destination,  but  also 
until  the  consignee  has  a  reasonable  time 
thereafter  to  inspect  the  goods,  and  remove 
them  in  the  usual  hours  of  business,  and  In 
the  ordinary  .course  of  business."  In  the 
opinion  in  that  case  the  cases  holding  a  dif- 
ferent doctrine  are  referred  to,  but  the  court 
declined  to  follow  them,  deeming  the  better 
rule  to  be  the  one  announced,  and  also  that  It 
was  best  supported  by  authority.  We  still 
adhere  to  thie  rule  laid  down  by  this  court, 
and,  think  it  sustained  by  the  best-considered 
recent  cases.  Scheu  v.  Benedict,  IIG  N.  Y. 
510,  22  N.  B.  1073;  Pindell  v.  Railway  Co., 
34  Mo.  App.  675;  North  Pennsylvania  R.  Co., 
y.  Commercial  Nat  Bank  of  Chicago,  123  €. 
S.  727,  8  Sup.  Ot.  266.  At  the  time  the  sugar 
was  burned,  it  was  In  the  cars  in  which  it 
was  placed  by  the  consignor,  on  the  track 
belonging  to  the  defendant,  where  it  was 
placed  by  its  employes.  The  plaintiff  had 
never  in  any  manner  taken  actual  charge  of 
It,  nor  would  it,  in  the  usual  course  of  busi- 
ness, open  its  warehouse,  or  be  ready  to  re- 
ceive it,  until  some  hours  after  it  was  de- 


stroyed. It  Is  not  claimed  that  the  defendant 
did  actually  deliver  the  sugar  out  of  the  cars 
to  the  plaintiff.  It  cannot  make  a  construct- 
ive delivery,  except  at  a  time  when  the  plain- 
tiff might  reasonably  be  required  to  receive 
it,  and  that  could  only  be  during  business 
hours  of  a  business  day,  where  there  was  no 
custom  or  agreement  to  receive  at  any  other 
time. 

3.  Original  bills  of  lading  Issued  by  the 
Texas  &  Pacific  Railway  Company  to  the  con- 
signor, under  which  it  is  claimed  that  not 
only  the  receiving  company,  but  all  connect- 
ing carriers,  were  exempted  from  liability 
for  loss  by  fire,  were  offered  In  evidence  by 
the  defendant  The  court  excluded  them. 
We  think  they  were  Inadmissible  under  the 
pleadings  in  this  case.  The  allegations  of 
the  petition  were  that  the  sugar  was  deliv- 
ered to  the  defendant  by  the  St.  Louis  &  San 
Francisco  Railway  Company  at  the  point  of 
intersection  of  the  railroads  at  Wichita,  to 
be  transported  to  the  plaintiff  at  Wichita, 
and  that  the  defendant  failed  to  deliver. 
The  answer  consisted— First,  of  a  general 
denial;  and,  second,  of  an  allegation  that  the 
plaintiff's  loss,  if  any,  occurred  by  reason  of 
Its  own  negligence.  The  contract  for  shlx>- 
ment  from  New  Orleans  to  Wichita  was  not 
mentioned  in  the  pleadings,  nor  drawn  in  Is- 
sue in  the  case.  It  was,  therefore,  irrele- 
vant, and  inadmissible.  There  is  much  com- 
ment by  counsel  on  the  instructions,  but  we 
think  no  other  substantial  question  is  pre- 
sented in  the  case.  Although  there  would 
seem  to  be  a  very  great  hardship  in  imposing 
on  the  defendant,  which  has  received  but  f4 
for  its  services,  a  liability  for  a  loss  of  $6,- 
531.25,  that  liability  arises  from  a  rigid,  but 
well-established,  rule  of  the  common  law  gov- 
erning the  transportation  of  property  by 
common  carriers,  which  we  are  not  at  liberty 
to  abolish  or  modify.  The  judgment  Is  af- 
firmed.   All  the  Justices  concurring. 


(65  Kan.  61») 

ARNOLD  T.  WEIKBR. 

(Supreme  Court  of  Kansas.     July  6,  1895.) 

Dboication  of  Higbway — Vagatino  Obdinamcb— 

RlQHT    TO    QOEaTlOS    Vauditt — Au- 

LOWANCE   OF  DAMAGES. 

1.  It  sufficiently  appears  by  the  plat  and  ded- 
ication of  the  town  site  of  Peace  (now  the  city 
of  Steriing)  that  the  strip  lying  next  south  of 
the  Atchison,  Topeka  &  Santa  Fe  Railroad 
depot  grounds,  and  extending  from  the  west  line 
of  Broadway  to  the  east  line  of  Tenth  street, 
was  designed  for  public  nee  as  a  street  or  high- 
way. 

2.  If  compensation  is  allowable  on  the  va- 
cation of  part  of  a  street  in  a  dty  of  the  third 
class,  the  validity  of  a  vacating  ordinance  not 
providing  for  the  assessment  and  payment  of 
damages,  which  Is  treated  as  valid  by  the  city 
and  the  owners  of  property  immediately  abut- 
ting on  such  vacated  part  of  the  street  on  both 
sides,  cannot  be  successfully  challenged  by  a 
person  not  shown  to  have  an  interest  in  any  real 
property  abutting  on  the  street. 

3.  Tlie  evidence  examined,  and  hM,  that 
the  court  did  not  err  in  the  assessment  of  the 
amount  of  the  recovery  of  Weiker  against  Coul- 
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ter  BO  aa  to  prejudice  the  plaintiff  in  error  oi  the 
junior  mortgagee. 
(SyllabM  by  the  Court) 

Error  from'  district  court,  Bice  county; 
Samuel  Jones,  Judge  pro  tern. 

Action  by  Bacbael  Arnold  against  Blias 
Wellcer,  to  which  J.  B.  Coulter  and  J.  W. 
Oliver  and  wife  were  made  parties.  Judg- 
ment was  rendered  for  said  Welker,  and 
plaintiff,  Arnold,  brings  error.    Affirmed. 

This  action,  as  originally  tried  before  Hon. 
Samuel  Jones,  Judge  pro  tern.,  at  January 
term,  1890,  was  quite  complicated.  Seven 
mortgages  bad  been  executed  upon  the  prem- 
ises known  as  the  "Intetnational  Roller 
Mills,"  in  Sterling,  or  upon  different  parts  of 
or  interests  in  said  property.  Bachael  Ar- 
nold brought  her  action  in  the  first  place  to 
recover  upon  a  promissory  note,  and  to  fore-, 
close  a  mortgage  securing  the  same;  both  be- 
ing executed  by  J.  O.  Stow,  a  part  owner,  and 
Mary  J.  Stow,  his  wife.  This  indebtedness 
was  settled  before  the  trial  of  the  cause,  but 
numerous  lienbolders  having  been  brought  in 
as  parties,  the  plaintiff  filed  a  pleading  called 
an  "answer  and  cross  petition"  for  the  pur- 
IKJse  of  recovering  upon  a  promissory  note 
executed  by  J.  R.  Coulter  and  J.  W.  Oliver 
and  wife  for  $1,175,  with  Interest  at  12  per 
cent  per  annum  from  April  16,  1889,  the  date 
of  said  note,  and  to  foreclose  a  mortgage  of 
even  date,  executed  to  secure  the  same;  said 
J.  B.  Coulter  and  J.  W.  Oliver  being  part 
owners  of  the  mUl  property.  It  was  admitted 
in  this  answer  and.  cross  petition  that  all  the 
mortgages  were  prior  to  tbe  plaintiff's,  ex- 
cept those  of  Ellas  Weilcer,  and  that  his  was 
superior  as  to  lota  114  and  116,  Jackson  street, 
but  inferior  as  to  the  residue  of  the  property. 
Ellas  Welker  answered,  counting  on  tha  last 
two  of  a  series  of  four  promissory  notes  for 
$1,374.50  each,  executed  by  H.  L.  Millard, 
July  15,  1884,  and  payable  in  one,  two,  three, 
and  four  years,  respectively,  from  date,  with 
Interest  at  the  rate  of  8  per  cent  per  annum 
from  date,  payable  annually;  it  being  alleged 
that  there  was  due  on  said  two  promissory 
notes  the  sum  of  $2,749,  with  interest  on  the 
same  from  July  15,  1886,  at  8  per  cent  i>er 
annum.  These  notes  were  secured  by  two 
mortgages  of  the  same  date^  said  H.  Ik  Mil- 
lard being  then  a  part  owner  of  the  property. 
One  of  these  mortgages  was  upon  lots  114 
and  116,  Jackson  street  and  the  other  upon  a 
leasehold  interest  of  a  tract  north  of  said  lots, 
the  lease  being,  under  the  Atchison,  Topeka 
&  Santa  Fe  Railroad  Company.  On  March 
10,  1886,  Millard  and  wife  conveyed  all  their 
Interest  to  J.  R.  Coulter  and  J.  W.  Oliver, 
said  J.  B.  Coulter  expressly  assuming  in  the 
deed  the  mortgage  Indebtedness  owing  to 
Ellas  Welker,  it  being  recited  that  It  was  up- 
on three  notes,  amounting  to  about  $4,000. 
Millard  had  paid  one  of  the  four  notes  before 
the  conveyance  to  Coulter  and  Oliver;  and 
after  the  conveyance  Coulter  paid  another, 
leaving  two  only  remaining  at  the  time  that 
Welker  filed  hi*  answer  and  cross  petition. 


Millard  and  wife  were  not  made  parties,  bat 
Welker  asked  judgment  direct  against  3.  R. 
Coulter  on  his  assumption  of  the  Indebted- 
ness of  Millard,  and  he  sought  to  foreclose 
tbe  mortgages  against  Coulter  and  Oliver  and 
their  wives.-  Judgment  was  rendered  In  fa- 
vor of  Weiker  against  J.  R.  Coulter  for  $3,- 
643,  and  decree  of  foreclosure  was  entered 
against  Coulter  and.  Oliver  and  their  wives, 
and  the  mortgages  of  Weilcer  were  held  to 
constitute  liens  superior  to  that  of  the  plain- 
tiff. The  case  was  brought  to  this  court  by 
Rachael  Arnold,  J.  R.  Coulter,  and  J.  W. 
Oliver,  but  afterwards  Coulter  and  Ollvar 
caused  the  petition  in  error  to  be  dismissed, 
and  the  judgment  affirmed  »a  to  themselves, 
leaving  Rachael  Arnold  the  sole  plaintiff  In 
error,  and  the  contest  here  is  mainly  as  to  the 
priority  of  these  mortgage  liens.  Tbe  con- 
troversy between  the  parties  grows  primarily 
out  of  the  status  of  a  certain  platted  strip  of 
ground  abont  60  feet  in  width,  lying  between 
the  north  end  of  lots  114  and  116,  Jackson 
street  and  tbe  right  of  way  and  depot 
grounds  of  the  Atchison,  Topeka  &  Santa  Fe 
Railroad  -Company,  on  which  strip  the  lutein 
national  Roller  Mills  and  elevator  and  a 
dump  are  mostly  located,  the  remaining  part 
being  on  said  lots;  the  plaintiff  claiming  that 
this  strip  was  private  property,  and  that  It 
had  been  mortgaged  to  her  by  3.  R.  Coulter 
and  J.  W.  Oliver,  who  bad  obtained  title  to 
It  from  the  Arkansas  Valley  Town  &  Land 
Company,  which  had  procured  Its  deed  direct 
from  the  Arkansas  Valley  Town  Company, 
the  original  proprietor  of  the  town  site;  while 
Weiker  contended  that  the  disputed  grotind 
was  platted  as  a  street  or  way;  that  It  had 
been  vacated,  one-half  thereof  reverting  to  the 
owners  of  said  lots  114  and  116  and  tbe  other 
half  to  the  railroad  company;  and  that  these 
Interests  were  all  covered  by  the  mortgage* 
of  Millard  to  him;  the  indebtedness  upon 
which  had  been  assnmed  by  J.  R.  Oonlter. 
The  town  site  of  Peace  was  platted  by  the 
Arkansas  Valley  Town  Company  September 
9,  1874,  on  section  21,  township  21,  rang«  8 
west  It  was  stated  in  tlie  dedication  tbat 
the  "avenues  and  streets  and  alleys  are  laid 
out  parallel  with  and  at  right  angles  to  each 
other,"  and  that  "tbe  width  of  all  avenues, 
streets,  and  alleys  and  the  length  and  width 
of  lota  and  blocks  are  marked  in  feet  on  the 
map."  Tbe  central  or  business,  street,  run- 
ning north  and  south.  Is  Broadway;  the  other 
north  and  south  streets  are  numbered,  mdesa 
It  be  a  strip  pn  each  side  of  the  town  site,  not 
uniform  In  width,  and  being  neither  number 
ed  nor  named.  The  ■  central  thoroughfare 
east  and  west  is  Main  street;  the  other  east 
and  west  streets  are  named  for  certain  of  the 
presidents,  unless  It  be  strips  on  tbe  north 
and  south  sides  respectively  of  the  town  site, 
not  uniform  In  width,  and  neither  numbered 
nor  named.  The  railroad  is  marked  as  run- 
ning hi  a  straight  line  from  a  point  about  400 
feet  north  of  tbe  southeast  comer  of  the  sec- 
tion and  extending  diagonally  to  a  point  a  Ut> 
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tie  north  of  tbe  quarter  comer  on  the  west 
side.  The  depot  grounds  are  platted  as  being 
300  feet  In  width,  and  extending  from  the  west 
side  of  Broadway  to  the  east  side  of  Tenth 
street,  and  across  Seventh,  Eighth,  and  Ninth 
Btreeta,  which  are  represented  as  stopping  on 
either  side;  these  grounds  also  cutting  off 
and  interfering  with  Monroe  street  on  the 
north  and  Jackson  street  on  the  south.  On 
the  plat  these  depot  grounds  are  Inclosed  with 
solid  lines  at  the  sides  and  at  tx>tb  ends.  On 
each  aide  Is  a  strip  opening  Into  Broadway 
at  the  east  and  into  Tenth  street  at  the  west, 
66%  feet  In  width,  there  being  no  lines  across 
these  strips  at  the  ends.  It  is  unnecessary  to 
further  describe  the  strip  on  the  north  side, 
nearly  corresponding  with  that  on  the  south 
of  the  depot  grounds.  Seyenth,  Eighth,  and 
Ninth  streets,  running  north  and  south,  open 
into  the  south  strip,  there  being  no  lines  on 
(be  south  side  of  the  strip  except  those  bound- 
ing the  lots  and  blocks.  Jackson  street,  run- 
ning east  and  west,  also  opens  into  this  strip. 
At  a  point  near  said  lots  114  and  116  the  strip 
is  marked  as  only  60  feet  wide.  Borne  of  the 
lots  would  not  have  access  to  any  street  un- 
less this  strip  be  so  considered,  although  such 
lots  would  have  an  outlet  by  an  alley.  The 
length  of  the  strip  Is  not  marked,  and  could 
not  be  ascertained  from  the  plat  except  by 
scaling.  It  is  not  named  nor  numbered  as 
a  street  The  numbering  of  the  lots  is  by 
streets,  and  not  by  blocks,  and  no  lota  are 
numbered  as  fronting  on  this  i^rlp.  The 
lines  of  lots  114  and  116,  Jackson  street, 
which  run  north  and  south,  are  shortened  by 
the  diagonal  course  of  the  strip.  The  town 
site  of  Peace  was  Incorporated  as  a  city  of 
the  third  class  by  order  of  the  district  judge 
dated  April  18, 1870,  published  April  27,  1876. 
By  Ordinance  Na  136.  which  went  into  ef- 
fect by  publication  September  27,  1883,  the 
mayor  and  council  assumed  to  vacate  all  that 
part  of  this  strip  lying  north  of  lota  114  and 
116,  it  being  designated  therein  as  Railroad 
street  There  is  no  provision  in  the  ordinance 
for  the  ascertainment  or  payment  of  damages 
by  reason  of  such  vacation. 

A.  M.  Lasley,  for  plaintiff  in  «Tor.  John  N. 
Ives,  for  defendant  in  error. 

MARTIN,  0.  J.  (after  stating  the  facts).  1. 
The  first  and  principal  question  in  this  case 
is  whether  by  the  platting  of  the  town  site 
of  Peace  t^«  strip  of  groimd  lying  next  south 
of  the  depot  grounds  was  shown  to  be  intend- 
ed for  sale,  or  to  be  reserved  for  public  pur- 
poses, or  for  further  platting  or  use  by  the 
original  proprietor.  We  think  it  quite  dear 
that  it  was  devoted  to  public  use,  although 
not  named  as  a  street  nor  crossing  the  other 
streets  and  alleys  at  right  angles.  It  was  evi- 
dently designed  to  furnish  access  as  a  street 
or  highway  to  the  depot  grounds,  not  only  for 
the  owners  of  property  abutting  on  the  strip, 
but  for  all  the  people  of  that  part  of  the 
town  site  lying  south  of  the  railroad  and  be- 


tween Broadway  and  Tenth  street,  and  also 
as  the  means  of  ingress  to  and  egress  from 
Broadway  and  Tenth  streets  for  the  property 
on  Jackson  street  and  also  that  abutting  up- 
on the  strip  between  Seventh  street  and 
Broadway;  and  we  think  that  this  sufficient- 
ly appears  without  the  use  of  any  evidence 
other  than  that  furnished  by  the  plat  and  the 
dedication,  and  therefore  the  question  as  to 
the  admissibility  of  evidence  of  dedication 
by  user  and  acquiescence  will  be  immaterl- 
aL  A  contrary  construction  would  be  incon- 
sistent with  sections  1,  5,  6,  7,  c.  78,  Geu.  St 
18G8,  concerning  the  plats  of  cities  and  towns, 
and  also  with  the  case  of  Hitchcock  v.  City 
of  Oberlln,  46  Kan.  90.  94.  95,  26  Pac.  466, 
and  the  authorities  there  cited.  It  seems  in- 
credible that  a  town-site  proprietor,  intending 
a  strip  rhomboldal  in  form  for  sale,  or  tor 
further  j>lattlng  or  private  use,  would  not  in- 
close it  by  lines  on  both  sides  and  at  each 
end,  as  in  the  case  of  the  depot  grounds.  In 
the  present  instance  there  is  but  one  solid 
line  and  this  is  necessary  to  mark  the  south- 
ern boundary  of  the  depot  grounds.  Ths 
lines  on  the  south  side  of  the  strip  are  frag- 
mentary, being  only  the  northern  boundaries 
of  lots  and  blocks,  and  the  strip  opens  Into 
Broadway  at  the  east  and  Tenth  street  at  the 
west  and  Seventh,  Eighth,  Ninth,  and  Jack- 
son streets  open  Into  it  from  the  south.  Un- 
der these  circumstances  no  purchaser  of  a  lot 
abutting  on  the  strip  could  reasonably  antici- 
pate that  all  these  streets  were  blockaded, 
and  access  cut  off  on  the  north  side  by  a 
private  reservation  extending  across  the 
streets  and  the  ends  or  sides  of  the  lots. 

2.  The  plaintiff  challenges  the  validity  of 
Ordinance  No.  136  on  the  ground  that  no  pro- 
vision was  made  tor  the  assessment  and  pay- 
ment of  damages  to  property  owners  by  reft- 
son  of  the  vacation  of  said  strip  lying  north 
of  said  lots  114  and  116.  But  whether  dam- 
ages are  recoverable  or  not  In  such  case,  or 
the  assessment  and  payment  thereof  condlr 
tlons  precedent  to  the  taking  effect  of  the  vft- 
cation,  we  think  It  unnecessary  to  decide.  Sea 
paragraphs  578,  579,  680,  582,  811,  980,  Gen. 
St  18S9,  as  to  vacation  of  streets  and  alleys 
by  cities  of  the  first  second,  and  third  classes, 
respectively.  The  ordinance  was  passed  and 
approved  in  1883.  The  city,  the  owners  of 
lots  114  and  116  on  one  side,  and  the  railroad 
company  on  the  other,  treated  it  as  valid. 
The  railroad  company  let  and  leased  Its  part 
of  the  vacated  ground  to  Millard,  and  the  Im- 
provements were  made,  and  Millard's  Inter- 
ests mortgaged  to  Welker,  In  1884.  In  1886, 
Millard  conveyed  to  Coulter  and  Oliver,  and 
Coulto:  assumed  the  mortgage  indebtedness 
then  owing  by  Millard  to  Weiker.  In  1888, 
Rachael  Arnold,  J.  O.  Stow,  J.  R.  Coulter, 
and  J.  W.  Oliver,  partners  as  J.  O.  Stow  A 
Co.,  obtained  a  quitclaim  deed  for  the  strip 
from  the  Town  and  Land  Company,  which 
had  neither  title  nor  possession  to  convey.  In 
1889,  Coulter  and  Oliver  mortgaged  their  in- 
terest to  said  Rachael  Arnold,  but  It  does  not 
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appear  that  Coulter  had  any  Interest  except 
what  he  obtained  from  Millard  In  1886,  and 
that  was  subject  to  the  payment  of  Millard's 
indebtedness  to  Welker,  as  before  stated.  So 
far  as  shown,  Rachael  Arnold  has  no  stand- 
ing whereby  she  may  contest  the  validity  of 
the  ordinance.  If  It  were  conceded  to  be  void, 
we  do  not  see  how  she  could  profit  by  the 
concession. 

3.  It  was  claimed  bj^  Coulter  In  his  an- 
swer that  the  title  to  the  strip  of  ground  had 
failed,  and  there  was.  no  consideration  for 
his  assumption  of  Millard's  Indebtedness  to 
Welker,  and  he  prayed  Judgment  against 
Welker  for  |1,615.55,  alleged  to  have  been 
paid  by  him  on  the  Indebtedness.  The  plain- 
tiff interposed  no  plea  of  payment,  but  she 
claims  the  right  to  make  any  defense  which 
Coulter  might  have  made  as  to  the  amount 
due,  and  that  she  was  precluded  by  the  rul- 
ings of  the  court  from  so  doing.  The  grounds 
upon  which  the  court  below  sustained  ob- 
jections to  some  of  the  questions  asked  Coulter 
as  to  payments  made  are  not  apparent,  but 
the  trial  was  by  thecourt,  and,  notwithstand- 
ing the  adverse  rulings.  Coulter  did  testify 
to  the  several  payments,  showing  that  they 
amounted  to  $1,800,  which  was  more  than  he 
had  alleged,  and  we  think  it  sufficiently  ap- 
pears by  admissions  and  by  Coulter's  testi- 
mony that  he  had  paid  one  of  the  notes,  and 
two  years'  Interest  on  the  other  two,  being 
$439.84  interest,  or  $1,814.34  in  the  aggregate; 
and  the  court  seems  to  have  taken  all  this  in- 
to consideration,  and  therefore  the  judgment 
against  Coulter  is  not  too  large,  and  the  plain- 
tiff, as  the  holder  of  the  junior  mortgage,  has 
no  legitimate  grievance.  Holding  these  views, 
we  deem  It  unnecessary  to  discuss  the  mo- 
tion of  the  defendant  to  dismiss  for  want  of 
necessary  parties.  The  judgment  of  the  dis- 
trict court  will  be  affirmed.  All  the  Justices 
concurring. 


(5S  Kan.  518) 

RISSE  et  al.  v.  HOPKINS  PLANIKG-MILL 

CO.  et  al. 

(Supreme  Court  of  Kansas.     July  6,  1895.) 

Uechanics'  Liess— Coxtuactor's  Bond  for  Pay- 
ment OP  Claims— LtABiLiTT  op  Suketi — 

MiSHEPKEaENTATIONS   BY   FkINCIPAL. 

1.  A  bond  given  by  a  contractoi  under  the 
statute  relating  to  mechanics'  liens,  and  in  ac- 
cordance with  section  13  of  chaf  .-  ItiS  of  the 
Laws  of  18S9,  conditioned  for  the  iwyment  of  all 
claims  which  might  be  the  basis  of  iiens,  or 
which  might  arise  or  grow  out  of  the  contract, 
and  the  performance  and  completion  of  the  work 
thereunder,  is  a  substitute  for  the  statutory  liens, 
to  which  laborers  and  material  men  are  entitled 
where  no  bond  is  given;  and  where  such  bond  is 
given,  no  lien  can  thereafter  attach,  and  any 
which  may  have  attached  or  have  been  tiled  is 
discharged. 

2.  A  slight  departure  from  the  plans  and 
specifications  of  the  work,  without  the  knowl- 
edge of  the  sureties  upon  the  bond,  where  altera- 
tions are  authorized  by  the  contract  the  perform- 
ance of  which  the  bond  was  given  to  secure,  will 
not  reUeve  the  soreties  from  liability  npon  the 
bond. 

3.  The  fact  that  the  principal  procured  the 


signature  of  a  surety  upon  the  promise  that  the 
principal  would  afterwards  obtain  the  signature 
of  another  surety,  which  was  not  done,  will  not 
relieve  the  surety  from  obligation  on  a  bond  de- 
livered, approved,  and  filed  as  the  law  requires. 
(Syllabus  by  the  Court) 

Error  from  district  court,  Wyandotte  coun- 
ty; N.  J.  Loomis,  Judge  pro  tern. 

Action  by  the  Hopkins  Flaning-MUl  Com- 
pany against  John  Rlsse  and  others  upon  a 
bond  given  by  a  contractor.  There  was  a 
decree  adjudging  certain  claims  to  be  liens  on 
the  property  of  said  Rlsse,  and  he  and  others 
bring  error.   Reversed. 

E.  J.  Wall,  for  plaintiffs  In  error.  Scroggs 
&  McFadden  and  McGrew,  Watson  &  Watson, 
for  defendants  in  error. 

JOHNSTOX,  J.  On  October  5,  1889,  P.  T. 
Bolinger  entered  into  a  written  contract  with 
John  Risse  to  construct  a  building  upon  cer- 
tain lots  belonging  to  Risse  In  Kansas  City,- 
Kan.,  and  to  .furnish  all  the  material  and 
labor  therefor.  The  work  was  to  be  done  ac- 
cording to  certain  plans  and  specifications  pre- 
pared by  an  architect,  which  were  made  a 
part  of  the  contract,  and  it  was  provided  that 
the  architect  was  to  determine  aU  questions 
of  doubt  as  to  the  meaning  of  the  drawings 
or  specifications,  and  that  his  decision  should 
be  final  and  conclusive.  There  was  a  further 
provision  that  If  any  alteration  of  the  work 
was  required  a  fair  and  reasonable  valuation 
of  the  work  added  or  omitted  should  be  made 
by  the  architect,  and  the  sum  agreed  to  be 
paid  for  the  work  should  be  accordingly  in- 
creased or  diminished;  and,  in  case  they  were 
unable  to  agree  as  to  the  valuation,  arbitrators 
were  to  be  chosen,  and  their  decision  with 
reference  to  the  valuation  of  the  work  added 
or  omitted  was  to  become  final  and  binding. 
It  was  agreed  that  the  sum  to  be  paid  for  tlie 
material  and  labor  should  be  $3,275,  subject 
to  additions  or  deductions  on  account  of  al- 
terations. On  the  same  day,  and  in  pursu- 
ance of  the  mechanics'  lien  law  of  1889,'  Bo- 
linger, as  contractor,  executed  a  bond  to  the 
state  of  Kansas,  with  A.  J.  Hibbs  and  F.  O. 
Husson  as  sureties,  which  bond  was  on  Octo- 
ber 11,  1889,  duly  approved  by  the  clerk  of 
the  district  court  of  Wyandotte  county.  The 
bond  recited  that  it  was  given  In  pursuance 
of  the  mechanics'  lien  law,  and  to  secure  com- 
pliance with  the  provisions  of  the  contract 
between  Bolinger  and  Risse;  and  provided  that 
If  Bolinger  "shall  pay  all  claims  which  might 
be  the  basis  of  liens  upon  said  described  real 
estate  and  improvements,  for  materials  fur- 
nished, labor,  or  otherwise  arising,  or  whidk 
may  arise  or  grow  out  of  said  contract  and 
the  performance  of  and  completion  of  said 
work  thereunder  or  connected  therewith,  un- 
der the  provisions  of  said  act,  then  this  obli- 
gation is  to  be  null  and  void,  otherwise  to  be 
and  remain  In  full  force  and  effect"  Material 
was  furnished  and  labor  performed,  in  pur- 
suance of  the  contract,  for  which  payment  was 
not  made  by  Bolinger,  and 'several  of  the  par- 
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ties  who  had  furnished  material  and  labor  en- 
deavored to  obtain  mechanics'  liens  upon  the 
lircmlsea;  and,  among  others,  Hlbba  and  Hus- 
son,  who  were  sureties  upon  the  bond,  sought 
to  obtain  a  lien  upon  the  premises  as  sub- 
contractors for  material  furnished  by  them. 
The  Hopkins  Planing-Mill  Company,  which 
had  an  unpaid  claim  tor  material  furnished, 
brought  an  action  upon  the  bond,  making  the 
contractor  and  the  sureties  thereon  parties  de- 
fendant; and  it  also  asked  that  it  be  adjudged 
to  have  a  Hen  upon  the  premises  in  the  event 
that  the  court  should  hold  that  It  could  not 
recover  upon  the  bond.  Other  persons  who 
had  claims  for  material  and  labor  were  also 
made  defendants,  who  set  np  other  claims 
under  the  bond  and  upon  the  premises  for  labor 
and  material  furnished  by  them.  On  the  trial, 
testimony  was  offered  to  the  effect  that  during 
the  construction  of  the  building  some  altera- 
tions were  made  and  some  work  done  not  pro- 
vided for  In  the  plans  and  specifications,  and 
that  the  added  work  and  material  were  of  the 
value  of  about  $300.  The  court  found  that  by 
reason  of  these  changes  and  alterations,  without 
the  knowledge  and  consent  of  the  sureties  upon 
the  bond,  such  sureties  were  discharged  from 
any  liability  thereon.  The  unpaid  claims  of 
the  several  claimants  amounted  to  $2,103.4C, 
and  they  were  adjudged  to  be  liens  upon  the 
property  and  improvements  of  Bisse,  and  a 
foreclosure  of  the  same  was  decreed.  The 
statute  under  which  the  bond  was  given  is  as 
follows:  "The  contractor  or  owner  mentioned 
In  section  1  of  this  act  may  execute  a  bond  to 
the  state  of  Kansas  for  the  use  of  all  persons 
in  whose  favor  liens  might  accrue  by  virtue 
of  this  acti  conditioned  for  the  payment  of 
all  claims  which  might  be  the  basis  of  Hems; 
tvbicli  bond  shall  be  in  a  sum  not  less  than  the 
contract  price,  and  with  good  and  sufficient 
sureties,  whose  qualifications  shall  be  verified 
In  accordance  with  section  723  of  the  Code 
of  Civil  Procedure,  such  surety  as  shall  be 
approved  by  the  clerk  of  the  district  court  In 
the  county  in  which  the  property  is  situated, 
and  may  file  such  bond  In  the  office  of  said 
clerk;  and  when  such  bond  is  so  approved 
and  filed  no  lien  shall  attach  under  this  act, 
and  If  when  such  bond  is  filed  liens  have  al- 
ready been  filed,  such  lien  shall  be  discharged. 
Suits  may  be  brought  on  said  bond  by  any 
person  interested."  Gen.  St.  1889,  par.  47-15. 
While  this  bond  nms  to  the  state,  it  is  given 
for  the  protection  of  those  who  contribute 
labor  or  material  to  the  building  or  improve- 
ment contracted  to  be  built  or  made,  as  well 
as  for  the  benfit  of  the  owner  of  such  build- 
ing or  Improvement.  When  the  bond  is  given 
as  the  statute  prescribes,  no  lien  can  attach, 
and  any  Hen  which  may  have  been  filed  Is 
discharged.  It  takes  the  place  of  the  statu- 
iory  Hens  to  which  laborers  and  material  men 
are  entitled  when  no  bond  is  given.  When  it 
Is  ffiven  the  material  men  and  laborers  may 
rely  upon  the  same,  and  thus  avoid  the  trouble 
and  expense  of  perfecting  liens,  and  the  owner 
la  relieved  from  any  care  as  to  whether  the 


money  advanced  by  him  upon  the  contract  is 
applied  upon  the  claims  for  material  and  la- 
bor furnished  under  the  contract.  A  bond 
given  for  such  purpose  should  not  be  lightly 
set  aside  by  any  act  or  omission  of  the  con- 
tractor, who  Is  the  princlx)al  obligor  upon  the 
bond,  or  by  the  owner,  who  Is  not  a  party  to 
the  same. 

The  sureties  claim  to  be  released  from  lia- 
bility, by  reason  of  the  alterations  and  addi- 
tions that  were  made  in  the  plans  and  specifi- 
cations, and  the  increase  of  the  contract  price 
without  their  knowledge  and  consent  This 
contention  cannot  be  sustained,  for  the  reason 
that  the  contract  Itself  contemplated  that 
changes  and  additions  might  be  made  which 
would  increase  or  diminish  the  amount  to  be 
paid  for  the  complete  work.  It  has  been  held 
that  "the  sureties  on  a  bond  to  secure  the  per- 
formance of  a  building  contract  are  dischar- 
ged by  any  substantial  change  or  alteration  of 
the  plan  of  the  wwk,  unless  the  right  to  make 
such  change  or  alteration  is  expressly  given  in 
the  bond  itself  or  the  contract  which  it  se- 
cures." Morgan  Co.  v.  McRae,  53  Kan.  358, 
36  Pae.  717.  As  the  contract  specifically  pro- 
vided that  changes  might  be  made,  with  the 
concurrence  of  the  architect,  the  sureties  can- 
not claim  a  release  because  the  alterations 
were  made  without  their  knowledge  or  con- 
sent. The  provisions  of  the  contract  did  not 
require  that  the  consent  of  the  sureties  upon 
the  bond  should  be  obtained,  and  as  the  own- 
er had  reserved  the  right  to  make  changes, 
and  which  was  expressly  provided  for  In  the 
contract,  the  sureties  who  signed  th^  bond 
for  the  performance  of  the  contract  are  not 
in  a  position  to  complain  of  the  changes  made. 
The  departures  from  the  original  plan  and 
specifications  were  not  very  important,  nor 
were  the  alterations  expensive.  The  location 
of  a  window  was  changed.  Two  of  the  rooms 
that  were  to  have  been  separated  by  a  parti- 
tion wall  were  connected  by  an  opening  or 
archway.  One  of  the  rooms  was  ceiled  with 
lumber  instead  of  being  plastered.  An  In- 
expensive ventilator  was  put  In  the  roof.  And 
some  other  minor  changes,  not  particularly 
mentioned  In  the  specifications,  were  made. 
And  these  alterations  were  made  with  the  con- 
currence of  the  architect,  the  owner,  and  the 
contractor.  It  Is  not  easy  to  have  plans  and 
specifications  so  prepared  that  some  changes 
wIU  not  be  found  necessary  as  the  work  pro- 
gresses, and  it  appears  that  no  more  changes 
were  made  In  this  Instance  than  are  likely  to 
be  required  In  the  construotion  of  a  buUding 
of  the  character  described  in  the  plans.  We 
think  the  changes  were  made  substantially  as 
the  contract  contemplated,  and  that  there  was 
no  such  departure  as  will  release  the  sureties 
from  liability  upon  the  bond.  McClennan  v. 
WelHngton,  48  Kan.  756,  30  Pac.  183;  Asso- 
ciation V.  FItzmaurice,  7  Mo.  App.  283;  Bohn 
V.  McCarthy,  29  Minn.  23, 11  N.  W.  127;  Steftes 
V.  T^mke.  40  Minn.  27,  41  N.  W.  302;  Abbott 
V.  Morrissette,  46  Minn.  10,  48  N.  W.  41C; 
Robinson  v.  Hagenkamp.   52   Minn.   101,  53 


Digitized  by 


Google 


906 


PACIFIC  EBPORXER,  Vol.  40. 


(Ean. 


N.  W.  813;  Swift  v.  Martin,  20  IlL  App.  515; 
Martin  v.  Swift.  120  ni.  488,  12  N.  B.  201; 
Moore  v.  Fountain  (Mlos.)  8  South.  509;  Dor- 
Bey  V.  McGee  (Neb.)  46  N.  W.  1018. 

It  Is  contended  that  because  the  principal 
upon  the  bond  represented  to  one  of  the  sure- 
ties that  if  he  would  sign  the  bond  he  would 
obtain  the  signature  of  another  party,  and 
upon  such  representation  he  signed  the  same, 
relying  upon  the  promise  that  the  name  of  the 
oGier  surety  would  be  obtained,  and  tliat,  as 
this  was  not  done,  the  surety  was  relieved 
from  liability  thereon.  The  judgment  of  the 
court  below  was  not  based  upon  this  conten- 
tion, nor  can  it  be  sustained.  Carter  v.  Moul- 
ton,  51  Kan.  9,  32  Pac.  633. 

An  objection  was  made  to  a  review  of  the 
case,  on  the  ground  that  Bollnger,  the  prin- 
cipal contractor,  was  not  a  party  to  the  pro- 
ceeding in  this  court.  We  are  unable  to  see, 
however,  that  he  is  a  necessary  party  to  the 
proceeding,  or  that  the  sureties  will  necessari- 
ly be  affected  by  his  absence.  He  was  not 
held  to  be  discharged  from  liability  upon  the 
bond,  and  a  judgment  for  the  full  amount  of 
the  claims  was  rendered  against  him.  The 
judgment  of  the  district  court  wUl  be  reversed, 
and  the  cause  remanded  for  a  new  trial.  All 
the  justices  concurring. 


(56  Kan.  562) 
FARM  LAND  MORTGAGE  &  DEBEN- 
TURE CO.  V.  EL8BREB  et  al. 
(Supreme  Court  of  Kansas.     July  6,  1893.) 

Neootiablr    Instrombnts  —  Action   bt   Trans- 
ferer—Burdesj  OP  PllOOP— SCBROOATIOK. 

1.  Where  an  action  was  brought  upon  a 
promissory  note,  and  to  foreclose  a  mortgage 
securing  the  same,  and  where  it  was  alleged  that 
the  payee  of  the  note  duly  indorsed  the  same 
to  the  plaintiff,  and  the  copy  of  the  note  attach- 
ed to  and  filed  with  the  petition  showed  that 
there  waa  no  indorsement  tnereon,  the  unverified 
denial  of  the  defendant  put  in  issue  the  title  and 
ownership  of  the  note,  and  the  burden  of  proof 
to  establish  the  same  rested  upon  the  plaintiff. 

2.  The  state  of  the  public  records  respecting 
the  title  or  ownership  of  a  mortgaKe  upon  land 
at  a  particular  time  should  be  established  by  the 
public  records,  and  not  by  the  original  mortgage. 

3.  Where  a  man  takes  a  mortgage  upon  land 
with  the  understanding  that  it  shall  be  a  first 
lien  upon  the  same,  and  the  money  advanced  is 
used  in  discharging  prior  incumbrances  upon  the 
same  land,  he  will,  where. .under  the  circum- 
stances, it  is  jus*  and  equitable  to  do  so,  be  sub- 
rogated to  the  rights  of  the  prior  incumbrancers 
wliose  debts  have  been  paid  by  the  money  which 
he  has  advanced  upon  the  mortgage. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Marion  county; 
Frank  Doster,  Judge. 

Action  by  Manson  Elsbree  against  the 
Farm  Land  Mortgage  &  Debenture  Com- 
pany and  others.  From  the  judgment  ren- 
dered, defendant  company  brings  error.  Re- 
versed. 

Tills  was  an  acti<m  brought  by  Manson 
Elsbree  to  recover  upon  a  promissory  note 
for  $1,000  executed  by  Ferdinand  Wahl  and 
Louise  Wnlil,  and  payable  to  the  order  of 


Joseph  M.  Toung  five  years  after  its  date, 
to  wit,  May  6,  1886.  The  petition  averred 
that  at  the  same  time  the  makers  of  the 
note  executed  and  delivered  to  Young  a 
mortgage  upon  a  tract  of  land  which  they 
owned  in  Maricm  county,  to  secure  the  pay- 
ment of  the  promissory  note.  The  mortgage 
was  duly  recorded  ui>on  the  same  day. 
Copies  of  the  note  and  mortgage  were  at- 
tached to  the  petition,  and  it  was  alleged 
that  the  note  was  duly  indorsed  by  Young 
to  the  plaintiff  befwe  maturity,  who  was 
now  the  legal  owner  and  holder  of  the  same, 
together  with  the  mortgage  securing  the 
same.  It  was  further  alleged  that  default 
had  been  made  in  the  payments,  and  the 
plaintiff,  in  exercise  of  his  option,  had  de- 
clared the  whole  sum  of  money  mentioned 
In  the  note  due  and  payable.  In  addition  to 
the  makers  of  the  note,  C.  A.  Grimes,  N.  C. 
Elsbree  and  the  Farm  Land  Mortgage  & 
Debenture  Company  were  made  defenoants, 
because  they  claimed  to  own  an  Interest  in 
the  mortgaged  land.  N.  C.  Elsbree,  one  ot 
the  defendants,  filed  an  answer  or  cross  pe- 
tition, setting  up  a  promissory  note  executed 
by  Wahl  and  wife  to  Joseph  M.  Young  for 
$900,  on  March  6, 1886,  due  in  five  years,  and 
which  was  secured  by  the  mortgage  already 
referred  to.  He  further  alleged  that  the 
note,  a  copy  of  which  Is  attached  to  his 
pleadings,  was  duly  indorsed  by  Young  to 
him  before  maturity,  and  that  he  was  then 
the  owner  and  holder  of  the  same.  The 
written  Indorsement  upon  the  note  as  shown 
by  the  copy  is  as  follows:  "For  value  re- 
ceived, I  hereby  assign  and  transfer  the 
within  note  and  coupons,  together  with  all 
my  interest  in  and  rights  under  the  mort- 
gage securing  the  same,  to  N.  C.  Elsbree, 
and  guaranty  the  payment  Jos.  M-  Young." 
It  Is  alleged  that  there  is  still  due  and  un- 
paid on  the  note  the  sum  of  $533.29,  with 
interest  from  January  19,  1889,  at  12  per 
cent  per  annum.  The  Farm  Land  Mort- 
gage &  Debenture  Company  filed  answers, 
and  also  a  cross  petition,  denying  generally 
the  averments  of  the  Elsbrees,  except  that 
there  was  an  admission  of  the  execution  by 
the  Wahls  of  the  note  and  mortgage  to 
Young  on  March  6,  1886.  There  was  an 
averment  that  on  January  19,  1889,  Wahl 
and  wife  procured  an  actual  loan  from  them 
of  $0,000,  and  on  that  day  executed  a  note 
for  that  amount,  payable  January  1,  1894, 
with  Interest  at  the  rate  of  9  per  cent  per 
annum,  payable  semiannually,  and  that,  to 
secure  the  paym^it  of  the  note,  they  ex- 
ecuted a  mortgage  upon  the  land  previously 
mortgaged  to  Young,  which  was  duly  re- 
corded. Copies  of  the  note  and  mortgage 
were  set  forth.  It  was  further  alleged  that 
at  the  time  of  making  this. loan,  and  before 
the  payment  of  the  money,  Joseph  Young, 
to  whom  the  other  note  and  mortgage  were 
given,  agreed  in  writing  with  the  company 
in  consideration  of  the  sum  of  $848.10^ 
then  and  there  paid  out  of  the  $0,000  loon. 
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to  discluirge  of  record  the  $1,900  niortgage, 
before  referred  to,  and  to  make  It  subse- 
quent and  subordinate  to  the  $6,000  mort- 
gage, and  that  the  $848.10  should  be  used 
as  a  part  payment  of  the  $1,900  mortgage. 
It  Is  alleged  that  Young  did  discharge  the 
mortgage  of  record,  in  accordance  with  his 
agreement,  and  also  by  indorsing  upon  the 
margin  of  the  record  of  the  $1,900  mortgage 
the  following  words:  "I,  J.  M.  Young,  the 
within-named  assignee  and  mortgagee,  for  a 
valuable  consideration,  do  hereby  consent 
that  the  mortgage  of  $6,000  in  favor  of  the 
Fann  Land  Mortgage  &  Debenture  Company 
shall  become  the  first  and  superior  lien  on  sec- 
tion 8,  town  19,  range  5  E.,  in  Marlon  county, 
Kan.  J.  M.  Young.  Jan.  10,  1S89.  Attest: 
Ferd.  J.Funk,  Register  of  Deeds."  Itlsalleged 
further  that  it  had  no  notice,  at  the  time  of 
making  the  loan,  that  the  Elsbrees  had  or 
claimed  any  right  or  interest  in  the  mort- 
gage of  $1,900,  or  the  notes  secured  thereby, 
'  but  dealt  with  Young  as  the  owner  and 
holder  thereof.  It  is  alleged  that  Young  is 
the  real  owner  and  holder,  and  was  at  the 
time  of  the  negotiation  of  the  loan,  and  that 
the  transfer  of  the  notes  to  plaintiff  is  a 
sham  and  subterfuge,  made  for  the  purpose 
of  cheating  and  defrauding  the  company. 
There  is  a  further  averment  that  the  mort- 
gage is  fraudulent,  without  consideration, 
and  that  it  has  been  paid  and  satisfied.  It 
is  averred  that  the  mortgage  of  the  com- 
pany is  a  first  and  superior  lien  upon  the 
premises  mortgaged,  and  judgment  is  asked 
against  the  Wahls  for  the  amount  of  the 
loan,  with  interest  thereon,  and  also  that  It 
be  decreed  a  first  and  superior  lien  upon  the 
mortg^aged  premises,  and  that  they  be  sold 
in  satisfaction  of  the  Judgment  and  lien. 
At  a  trial  had  on  September  18,  1890,  Judg- 
ment was  given  In  favor  of  the  plaintiff, 
Manson  Elsbree,  in  the  sum  of  $1,544,  and 
a  Judgment  in  favor  of  N.  0.  Elsbree  in  the 
sum  of  $480.60,  and  it  was  decreed  that  the 
mortgage  to  secure  their  claims  should  be 
foreclosed  and  declared  a  first  lien  on  the 
mortgaged  premises,  and  that  the  premises 
should  be  sold,  and  the  proceeds  should  be 
applied  to  the  payment  of  costs  and  taxes, 
and  then  in  payment  of  the  Judgment  of  the 
Blsbrees  in  proportion  to  the  amounts  of 
each,  respectively.  No  Judgment  was  award- 
ed in  favor  of  the  Farm  Land  Mortgage  & 
Debenture  Company,  nor  was  it  allowed  a 
lien  upon  the  premises.  The  company  ex- 
cepted to  the  rulings  and  Judgment  of  the 
court,  and  brings  the  case  here  for  review. 

Wm.  R.  Hazen,  for  plaintiff  in  error.  Kel- 
ler &  Dean,  for  defendants  in  error. 

JOHNSTON,  J.  (after  stating  the  facts). 
When  the  trial  was  begun  the  court  ruled 
that  as  there  was  no  verified  denial  of  the 
execution  of  the  notes  upon  which  the  Els- 
brees  were  seeking  to  recover,  nor  of  the  in- 
dorsements thereon,  the  burden  of  proof  rest- 


ed upon  the  Farm  Land  Mortgage  &  Deben- 
ture Company.  In  this  we  think  there  was 
error.  While  It  was  alleged  in  the  petition 
that  the  note  upon  which  Manson  Elsbree 
sought  to  recover  was  duly  Indorsed  by  Jo- 
seph M.  Young,  a  copy  of  the  same  was  set 
out  in  the  petition,  and  upon  it  there  was 
no  Indorsement  Under  the  Code,  a  copy  was 
required  to  be  attached  to  and  filed  with  the 
pleading,  and  the  one  which  was  attached  to 
the  petition  in  this  instance  purports  to  be 
true  and  complete.  It  plainly  contradicted 
and  overcame  the  allegation  of  indorsement 
In  such  a  case,  the  statement  that  the  note 
was  duly  indorsed  cannot  be  regarded  as  a 
fact,  nor  any  more  than  a  concluBlou  of  law, 
and  hence  the  unverified  denial  of  the  com- 
pany put  in  issue  the  title  and  ownerhslp  of 
the  note.  The  mortgage  securing  the  Els- 
bree notes  was  given  to  Joseph  M.  Young  in 
May,  1886;  and,  nearly  three  years  later, 
Wahl,  the  owner  of  the  land,  desired  to  ob- 
tain a  $6,000  loan,  to  be  used'  in  discharging 
maturing  liens  upon  the  same  land  that  was 
mortgaged  to  Young,  and,  through  the  aid  of 
Young,  the  loan  was  obtained  from  the  Farm 
Land  Mortgage  &  Debenture  Company.  The 
company  being  unwilling  to  place  the  loan 
unless  they  could  have  a  first  mortgage  upon 
the  land,  Young  agreed,  for  a  consideration 
of  $848.10,  to  postpone  the  $1,000  mortgage  to 
the  one  securing  the  $6,000  loan.  He  was  in 
possession  of  the  notes,  and  claimed  full  con- 
trol of  the  same  For  the  purpose  of  subor- 
dinating the  mortgage  for  the  one  about  to 
be  given,  a  writing  was  executed,  which  was 
probably  sufficient  for  the  purpose,  If  Young 
bad  been  the  owner  of  the  notes,  or  had  had 
sufficient  authority  from  the  owners  to  make 
the  agreement  and  release  that  were  made. 
The  Elsbrces  claimed  that  there  had  been  a 
bona  fide  transfer  of  the  note  and  mortgage 
to  them,  and  that  Young  was  without  the  au- 
thority to  make  the  agreement  which  he  had 
attempted  to  make.  On  the  other  hand,  the 
company  contended  that  the  alleged  transfer 
from  Young  was  a  sham  and  subterfuge,  and 
that  It  had  dealt  with  Young  as  the  owner 
of  the  mortgage,  without  notice  of  any  ad- 
verse right  in  the  Elsbrees.  In  the  trial,  it 
was  an  imiwrtant  question  whether  the  com- 
pany had  actual  or  constructive  notice  that 
there  had  been  a  transfer  of  the  note  and 
mortgage,  and  as  to  what  transfers  of  title 
or  Interest  In  the  land  were  shown  by  the 
public  record  at  the  time  the  last  mortgage 
was  executed.  The  burden  of  proof  having 
been  placed  upon  the  company.  It  offered 
proof  of  what  the  records  showed  as  to 
the  $1,900  mortgage  at  the  time  the  $6,000 
loan  was  made  by  the  company.  This  was 
excluded,  upon  the  ground  that  the  original 
mortgage  was  In  court,  and  was  available  to 
the  company  .for  the  purposes  of  evidence. 
The  production  of  the  original,  however,  was 
not  competent  evidence  of  what  the  public 
records  disclosed  respecting  the  title  or  own- 
ership of  the  mortgage  at  the  time  Young  at- 
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tempted  to  postpone  that  mortgage  to  the 
later  one.  This  testimony  should  have  been 
admitted,  but  whether  Its  exclusion  consti- 
tutes a  sufficient  ground  for  a  reversal  we 
need>not  now  determine. 

There  Is  considerable  dispute  In  the  evi- 
dence as  to  the  authority  of  Young  to  repre- 
sent and  bind  the  Elsbrees,  and  much  Is 
made  of  the  fact  that  their  ihoney  was  in- 
vested, and,  when  collected,  was  reinvested, 
by  him  as  he  thought  best  to  do,— and  also 
of  the  fact  that  he  had  possession  of  the 
notes.  There  Is  some  contention  as  to  the 
authority  of  one  Cammon,  a  local  agent,  who 
acted  for  the  company;  but  these  con 0 lets 
must  be  determined  by  the  trior  of  the  facts. 
If  It  should  finally  be  held  that  Young  was 
not  authorized  to  subordinate  the  $1,900 
mortgage  to  the  later  one,  and  that  the  at- 
tempt was  Ineffectual,  then  we  would  think 
that  the  company  should  be  subrogated  to  the 
rights  of  the  holders  of  the  Incumbrances 
and  liens  wliich  were  discharged  with  the 
money  obtained  from  the  company.  The  $6,- 
000  loan  was  obtained  for  the  purpose  of  dis- 
charging accrued'  and  accruing  incumbrances 
upon  the  land,  and  the  proceeds  appear  to 
have  been  devoted  to  that  purpose.  It  seems 
that  there  was  a  prior  mortgage  of  $4,000, 
which,  with  accrued  interest,  amounted  to 
$4,952.50,  that  was  paid  from  that  fund. 
There  was  a  claim  of  $186.70  for  unpaid  tax- 
es, which  was  paid  out  of  the  money  re- 
ceived from  the  company,  and  then  there 
was  $848.10  paid  to  Young  to  secure  the  re- 
lease and  postponement  of  the  $1,900  mort- 
gage to  that  of  the  company,  which  was  ac- 
tually paid  to  Elsbree,  and  the  amount  so 
paid  was  credited  upon  his  note.  From  the 
facts  developed  in  the  present  trial  of  the 
case,  it  appears  to  be  highly  equitable  that 
subrogation  should  be  made,  If  the  agree- 
ment of  Young  proves  to  be  abortive.  The 
money  was  advanced  by  the  company  upon 
the  undei-standlng  and  belief  that  they  had 
obtained  a  first  Hen  \ipon  the  premises,  and 
was  used,  as  It  was  Intended,  for  the  pay- 
ment of  prior  Incumbrances.  If  the  com- 
pany succeeds  to  the  rights  of  the  prior  In- 
cumbrancers, It  will  not  change  the  position 
of  the  $1,900  mortgage  nor  depreciate  the  se- 
curity of  the  same.  The  Elsbreus,  if  they 
own  the  notes  and  mortgage,  could  lose  noth- 
ing by  the  substitution.  Their  mortgage  se- 
curity is  just  as  good  after  payment  and 
substitution  as  It  would  have  been  if  the 
$G,000  mortgage  had  not  been  executed  and 
payment  of  the  prior  Incumbrances  had  not 
been  made.  In  fact,  they  occupy  a  more  fa- 
vorable position,  because  $848.10  was  paid 
upon  their  mortgage  from  the  proceeds  of 
the  $6,000  loan.  After  deciding  that  the  Els- 
brees had  a  first  lien,  the  court  did  not  al- 
low the  Farm  l^and  Mortgage  &  Debenture 
Company  to  take  the  places  of  the  incum- 
brancers whose  debts  and  securities  had 
been  paid  and  discharged  from  the  money 
advanced    by    the   company.    No   personal 


Judgment  was  awarded  to  the  company,  nor 
was  It  decreed  to  have  a  lien  of  any  rank 
upon  the  mortgaged  premises.  We  are  satis- 
fied, from  an  examination  of  the  record,  that 
the  case  should  be  retried,  and  for  that  pur- 
pose the  judgment  will  be  reversed,  and  the 
case  remanded.     All  the  justices  concurring. 


(S5  Kan.  669) 
MORRIS  et  al.  v.  DBRB. 

(Supreme  Court  of  Kansas.  July  6,  1896.) 
Vbkoor  and  Purchased— Rioht  of  Fcrcbaub 
TO  Kbcovek  Pautial  Payment  apteb  Default. 
Plaintiffs  and  defendant  by  parol  entered 
into  an  agreement  in  pursuance  of  which  the 
defendant  and  wife' executed  a  deed  to  the  plain- 
tiSs  for  40  acres  of  land  for  the  price  of  $6,000. 
The  plaintiffs  paid  $2,000  down,  and  executed 
two  promissory  notes  for  $2,000  each,  due  in  6 
and  12  months,  respectively.  The  deed  and 
notes  were  deposited  in  escrow  in  the  First  Na- 
tional Bank  of  Arkansas  City,  the  deed  to  be 
delivered  on  the  payment  of  the  notes.  It  was 
also  agreed  that  the  plaintiffs  should  hare  posses- 
sion of  the  land,  which  they  forthwith  took. 
After  the  first  note  matured,  the  time  of  pay- 
ment on  l>oth  notes  was  extended  six  montha. 
No  payment  nor  tender  was  ever  made  on  ei- 
ther note.  After  the  first  note  matured  in  ac- 
cordance with  the  extension,  the  defendant  re- 
took possession  of  the  land,  without  resistance 
from  the  plaintiffs.  The  deed  and  notes  still  re- 
mained in  the  possession  of  the  bank  under  the 
original  arrangement.  Bdd,  that  the  mere  tak- 
ing possession  of  the  land  by  the  defendant  aft- 
er plaintiffs'  default  in  payment  of  the  notes  did 
not  of  Itself  operate  as  a  rescission  of  the  con- 
tract, nor  give  to  the  plaintiffs  the  right  to  re- 
cover the  $2,000  paid. 

(Syllabus  by  the  Court) 

Error  from  district  court,  Cowley  county; 
M.  G.  Troup,  Judge. 

Action  by  G.  S.  Morris  and  L.  J.  Tally 
against  Horace  C.  Derr.  Defendant  had 
Judgment,  and  plaintiffs  bring  error.  Af- 
firmed. 

The  parties  to  this  action  entered  into  a 
parol  agreement  for  the  purchase  and  sale 
of  40  acres  of  land  belonging  to  the  defend- 
ant near  Arkansas  City.  The  price  agreed 
on  was  $6,000,  $2,000  of  which  was  paid 
down,  and  the  balance  was  to  be  paid  in  two 
equal  installments  in  6  and  12  months. 
The  defendant  and  his  wife  executed  and 
acknowledged  a  deed  conveying  the  land  to 
the  plaintiffs.  The  plaintiffs  executed  two 
promissory  notes,  bearing  8  per  cent  Inter- 
est, for  the  deferred  payments.  The  deed 
and  notes  wero  d^osited  In  the  First' Na- 
tional Bank  of  Arkafisas  City  with  Instruc- 
tions to  deliver  the  deed  on  payment  of  the 
notes.  The  plaintiffs,  in  accordance  with 
the  agreement  of  the  parties,  then  took  pos- 
sessiou  of  the  land,  and  harvested  the  crops 
raised  thereon  during  the  following  season. 
These  papers  were  executed  on  the  29th 
of  March,  1887.  About  the  time  the  first 
rote  became  due  an  agreement  was  made 
between  the  parties  by  which  the  defend- 
ant was  to  convey  to  the  plaintiffs  16  acres 
off  the  north  side  of  the  tract  for  the  money 
already  paid,  and  to  retain  the  balance  of 
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(he  land,  but  the  defendant's  wife  refused 
to  sign  the  deed  and  this  arrangemeiit  was 
abandoned.  It  -was  then  verbally  agreed  be- 
tween the  parties  that  the  time  for  pay' 
ment  of  the  notes  should  be  extended  six 
months.  Un  the  9th  of  April,  1888.  No  pay- 
ment having  been  made  on  either  note,  the 
defendant  took  possession  of  the  land,  which 
Joined  a  tract  on  which  he  then  resided,  and 
has  held  possession  ever  since.  The  deed 
and  notes  still  remain  in  possession  of  the 
First  National  Bank.  This  action  is  brought 
by  the  plaintiffs  to  recover  the  money  paid. 
The  trial  court  rendered  a  judgment  for  the 
defendant,  and  the  plaintiffs  allege  error. 

Asp,  Shartel  &  Cottlngham  and  Pollock  & 
Love,  for  plalntlfCs  in  error.  McDermott  & 
Johnson,  for  defendant  in  error. 

ALLEN,  J.  (after  stating  the  facts).  The 
pivotal  question  In  this  case  is,  did  taking 
possession  of  the  land  which  was  the  subject 
of  the  contract  between  the  parties  by  the 
defendant  operate  as  a  rescission  of  the  con- 
tract? Very  many  authorities  are  cited  in 
brief  of  counsel  for  the  plaintiffs  In  error, 
showing  what  acts,  conduct,  and  declarations 
of  a  party  have  been  held  to  amount  to  a 
rescission.  Notwithstanding  the  very  com- 
mendable industry  of  counsel,  none  of  the 
cases  cited  fit  closely  the  facts  of  the  one 
under  consideration,  and  those  that  come 
nearest  it  are  opposed,  rather  than  favor- 
able, to  the  plaintiffs'  claim.  At  the  time 
the  contract  was  entered  into,  a  deed  was 
-executed  by ,  the  defendant  and  wife,  con- 
veying the  lands  to  the  plalntifiCs.  The  plain- 
tiets  executed  two  promissory  notes  for  $2,- 
000  each,  due,  respectively,  in  6  and-  12 
months  from  date.  The  deed  and  notes 
were  deposited  in  the  First  National  Bank 
of  Arkansas  City,  where  they  all  remained 
at  the  time  this  suit  was  brought,  without 
any  change  or  attempted  change  of  the 
terms  under  which  they  were  so  deposited. 
There  was  no  written  contract  or  memo- 
randum showing  the  terms  on  which  the 
papers  were  so  deposited.  The  deed,  how- 
ever, evidenced  the  defendant's  contract  to 
convey,  and  the  notes  evidenced  the  plain- 
tiffs' agreement  to  pay  for,  the  land.  Be- 
yond this  there  appears  to  have  been  a  parol 
agreement,  under  which  the  plaintiffs  took 
possession.  They  did  not  pay  the  first  note 
At  maturity.  An  agreement  was  then  made, 
which  we  shall  treat  as  valid,  to  extend  the 
time  of  payment  on  both  notes  for  six 
months.  After  the  first  note  had  become 
dne  under  the  terms  of  the  extensions,  the 
plaintiffs  Btlll  failing  to  pay  either  note, 
the  defendant  took  possession  of  the  land. 
The  whole  claim  of  a  rescission  rests  on  this 
one  act.  In  most  of  the  cases  cited  by  the 
plaintiffs  some  act  was  done  by  the  vendor 
which  placed  it  out  of  his  power  to  perform 
the  contract,  or  else  he  had  in  some  un- 
equivocal manner  refused  to  perform.  Noth- 
ing of  the  kind  appears  in  this  case.    There 


is  nothing  whatever  showing,  or  tending  to 
show,  that  the  plaintiffs,  on  payment  of  the 
money  due,  would  not  have  received  the 
deed  to  the  land;  that  It  would  not  have 
passed  to  them  a  good  title,  or  that  on  such 
payment  the  defendant  would  have  denied 
them  pbssession.  He  had  not  conveyed  the 
title,  nor  transferred  the  possession,  to  a 
stranger.  We  think  the  evidence  In  the  case 
fairly  shows  that  the  defendant  took  pos- 
session of  the  land  under  the  belief  that  he 
had  a  right  to  do  so  because  of  the  plain- 
tiffs' default;  that.  If  they  withheld  tho 
balance  of  the  purchase  money,  he  had  a 
right  to  the  possession  of  the  land.  The 
statement  of  the  defendant  on  the  witness 
stand,  comm^ited  on  by  counsel,  amounts 
to  no  more  than  that  he  thought  be  had  a 
right  to  keep  the  land,  and  the  money,  too, 
if  the  plaiptiffs  failed  to  pay  the  balance, 
and  that  he  retook  possession  under  that 
claim.  Whether  he  was  right  or  wrong  in 
his  view  of  his  legal  rights  we  need  not  de- 
termine. We  are  satisfied  that  he  did  not 
Intend  td  render  himself  liable  to  repay  the 
moneys  he  had  already  received  from  the 
plaintiff,  nor  to  prevent  the  delivery  of  the 
deed  on  payment  of  the  balance  due.  The 
plaintiffs  claim  to  have  been  ready  and  able 
to  pay  the  amount  of  their  notes,  but  they 
offered  no  satisfactory  explanation  for  fail- 
ing to  do  so.  No  claim  is  made  that  they 
ever  paid  or  offered  to  pay  any  part  of  their 
notes.  The  most  reasonable  explanation  of 
the  transaction  would  seem  to  be  that  the 
plaintiffs  did  not  care  to  complete  their  pur- 
chase, but  themselves  desired  a  rescission  of 
the  contract  which  they  were  unwilling  to 
carry  out,  and  the  return  of  the  money  they 
had  advanced.  It  Is  hardly  necessary  to 
consider  the  question  whether  the  delivery 
of  the  deed  and  notes  in  escrow  to  the  bank 
amounted  to  a  valid  contract  within  the 
statute  of  frauds,  and  whether  the  defend- 
ant had  a  right  to  withdraw  the  deed,  and 
prevent  its  delivery,  for  he  did  not  do  so, 
and  at  no  time  objected  to  delivery  on  pay- 
ment of  the  balance  due.  We  think  the 
plaintiffs,  being  clearly  in  default  them- 
selves, and  manifesting  no  disposition  to 
enforce  the  contract,  are  in  no  position  to 
maintain  this  action.  If  the  action  of  the 
defendant  in  retaking  possession  of  the  land 
was  wrongful,  they  have  another  ample 
remedy  for  all  the  injuries  they  sustained 
thereby.  The  judgment  is  affirmed.  All  the 
justices  concurring. 


(55  Kan.  603) 

CHICAGO.  K.  &  W.  R.  CO.  v.  PKOUTY. 

(Supreme  Court  of  Kansas.     July  6,  1895.) 

Actios  againbt  Railroad  Company— Injdkt  at 

CrOSSIN'O  —  INSTBCCTIONS  —  CONTRIBDTORT  NbH. 
LtGBKCE— DbFOBITION  OF  WiTNSSS— WhBN  Ai> 
mSSIBLE. 

1.  The  testimony  in  tne  case  reviewed,  and 
upon  it  the  conrt  is  unable  to  say.  as  a  matter 
of  law,  either  that  there  was  no  negligence  on 


Digitized  by 


Google 


bio 


PACIFIO  BBPOBTER,  VoL  4a 


(Kan. 


th«  part  of  the  defendant  or  that  there  was  con- 
tributory n^E^igence  on  the  part  of  the  plaintiff. 

2.  It  is  error  to  admit  the  deposition  of  a 
witness  who  resides  outside  of  the  county  where 
the  trial  is  had.  but  wno  is  present  at  the  court, 
ready  and  willing  to  testify  in  the  case;  but 
where  such  witness  is  afterwards  called  by  the 
party  against  whom  tin  deposition  has  been 
used,  and  testifies  to  the  same  facts,  without  sub- 
stantial variation,  the  error  is  rendered  imma- 
terial. 

3.  In  an  action  to  recover  damages  for  in- 
juries resulting  in  death,  where  it  is  claimed  on 
the  part  of  the  defendant  that  the  injuries  re- 
sulted from  the  negligence  of  the  injured  person 
himself,  and  where  such  negligence,  if  any,  is 
clearly  proximate,  and  directly  contributory  te 
the  injury,  it  is  error  to  charge  the  jury  that.  If 
the  negligence  of  the  deceased  was  the  remote 
cause  of  the  injury,  the  plaintiff  might  still  re- 
cover. Railroad  Co.  t.  Plunkett,  2o  Kan.  188, 
followed. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Ness  county;  V. 
H.  Grlnstead,  Judge. 

Action  by  C.  T.  Prouty,  administrator  of 
Iitank  M.  Dole,  deceased,  against  the  Clilcago, 
Kansas  &  Western  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  error. 
Reversed. 

A.  A.  Hurd  and  William  Osmond,  for  plaln- 
tiS  in  error.  S.  I.  Hale,  for  defendant  in  er- 
ror. 

AliLEN,  J.  This  action  was  brought  by 
the  administrator  of  the  estate  of  Frank  M. 
Dole,  deceased,  to  recover  $10,000  as  damages 
for  causing  the  death  of  said  Dole  by  the  neg- 
ligence, as  it  is  claimed,  of  the  railroad  com- 
pany. There  were  but  two  eyewitnesses  who 
testified  with  reference  to  what  occurred  at 
tile  time  Dole  was  killed.  It  appears  that  he 
was  riding  in  a  spring  wagon,  drawn  by  a 
leam  of  horses,  going  from  his  home  to  Heel- 
er. The  road  on  which  Dole  was  traveling 
was  on  the  south  side  of  the  railroad,  running 
nearly  parallel  with  it  for  some  distance,  then 
turning  and  crossing  to  the  other  side  of  the 
track.  An  east-lx>und  mixed  freight  and  pas- 
senger train  approached,  running  at  the  rate 
of  about  30  miles  an  hoiir,  as  he  neared  the 
crossing.  The  whistle  was  sounded  at  the 
whistling  post,  which  was  distant  alx>ut  a 
thousand  feet  from  the  crossing,  but  appears 
not  to  have  attracted  Dole's  attention.  When 
the  engine  was  ic  the  neighborhood  of  700 
feet  from  Dole,  the  engineer  saw  him.  and 
sounded  the  whistle  again.  The  team  there- 
upon became  excited,  and  started  to  run. 
The  engineer  testifies  tliat  at  the  time  he  first 
saw  Dole  he  was  sitting  with  his  head  thrown 
forward,  and  be  thought  the  lines  must  have 
been  resting  on  his  knees.  When  the  horses 
started  he  tried  to  control  them,  but  was  un- 
able to  do  so.  The  testimony  of  the  engineer 
was  to  the  effect  that  he  appeared  to  be  hold- 
ing hhi  lines  too  slack.  It  is  clear  from  all 
the  testimony  that  Dole  tried  to  control  his 
team,  but  was  unable  to  do  so,  and  it  ran  for- 
ward, turned,  and  crossed  the  track.  The 
engine  struck  betwe<>n  the  iiorses  and  the 
wagon,  tbrowhig  the  horses  to  the  north  and 


the  wagon  and  Dole  to  the  south,  causing  the 
death  soon  afterwards  both  of  Dole  and  the 
horses.  The  only  testimony  as  to  what  was 
done  by  the  engineer  towards  stopping  bis 
train  prior  to  the  accident  is  that  of  the  en- 
gineer himself.  He  testified  that  he  shut  off 
the  steam,  and  applied  the  air  brakes,  as  soon 
as  be  determined  that  the  team  was  going  to 
cross  the  track;  that  he  came  to  this  conclu- 
sion when  it  turned  towards  the  track,  and 
that  he  did  all  he  could  after  that  to  avoid  the 
injury.  The  road  ak)ng  which  the  deceased 
was  traveling  was  unfenced,  and  the  ground 
on  the  south  side  of  the  road  was  smooth,  and 
offered  no  obstruction  to  the  passage  of  a 
team  at  any  point  in  the  opposite  direction 
from  the  railroad.  The  jury  rendered  a  ver- 
dict in  favor  of  the  plaintiff  for  f  10,000.  In 
answer  to  a  special  question  they  find  that 
the  negligence  of  the  engineer  consisted  in 
not  using  the  appliances  for  stoi^ing  the 
train  in  time.  The  plaintiff  in  emn:  strenu- 
ously Insists  that  under  the  testimony  there 
is  an  utter  failure  of  proof  of  negligence;  that 
the  engineer  had  a  right  to  rely  on  the  aUIlty 
of  Dole  to  keep  his  team  away  from  the  tcaclL. 
it  appearing  conclusively  that  there  was  no 
obstacle  preventing  blm  from  turning  his 
team  away  from  the  railroad  onto  the  prairie, 
and  that  he  had  a  perfect  right  to  proceed 
without,  stopping  until  something  indicated 
that  it  was  likely  to  cross  the  track;  that  as 
soon  as  he  liad  any  reason  to  believe  that  it 
would  cross  the  track  he  in  fact  did  every- 
thing he  could  to  prevent  the  accident,  and 
is,  therefore,  not  chargeable  with  any  negli- 
gence whatever.  It  is  also  contended  that 
Dola  was  himself  negligent;  that  be  knew 
the  time  when  the  train  would  be  due;  was 
familiar  with  the  road;  that  he  could  have 
seen  the  train  approaching  for  nearly  a  mile, 
yet  does  not  appear  to  have  kept  any  lookout: 
and  that  he  did  not  keep  watch  of  his  team, 
and  such  hold  of  the  reins,  as  a  prudent  man 
would  when  about  to  cross  a  railroad  track 
at  the  time  a  train  was  due.  The  defendant 
In  error  contends,  however,  that  the  evidence 
fails  to  show  culpable  negligence  on  Dole's 
part,  and  that  it  was  the  duty  of  the  engineer. 
OS  soon  as  he  saw  that  Dole's  team  was  on- 
maneageable,  to  have  at  once  applied  the 
brakes,  and  slackened,  at  least,  the  speed  of 
the  train;  that,  if  he  had  ioae  so,  and  retard- 
ed Its  progress,  even  to  a  very  slight  degree, 
the  team  and  man  would  have  passed  in  «<af<>- 
ty;  tliat  the  movements  of  a  frightened  team 
cannot  be  foretold,  and  that  the  engmeer 
could  and  ought  to  have  applied  the  brakes, 
and,  if  necessary,  reversed  the  engine,  before 
it  became  certain  that  the  team  was  about  to 
cross  the  track.  The  time  intervening  be- 
tween the  starting  of  the  team  to  run  and  the 
accident  was  so  very  brief  that  there  was  n<> 
time  for  deliberation  by  any  one,  yet  ht  the 
management  of  a  train  of  cars,  running  at  a 
high  rate  of  speed,  promptness  of  decision 
and  rapidity  in  using  the  proper  appliances  to 
avoid  danger  and  prevent  accident  are  neces- 
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Marllj  exacted  of  an  engineer.  Whether  he 
ought  to  have  applied  the  brakes  as  soon  as 
he  saw  that  the  team  was  unmanageable,  or 
might  properly  wait  until  it  was  evident  that 
It  was  about  to  cross  the  track,  Is  a  question 
as  to  which  differences  of  opinion  may  per- 
haps be  entertained.  If  so,  the  question 
should  be  submitted  to  the  jury.  Though 
the  question  appears  to  us  not  wholly  free 
from  doubt,  we  are  unable  to  say,  as  a  matter 
of  law,  that  the  engineer  was  free  from  fbult; 
nor  can  we  say,  as  a  matter  of  law,  that  neg- 
ligence on  the  part  of  the  deceased  is  estab- 
lished. That  question  also  was  one  proper 
for  the  consideration  of  the  Jury. 

Error  is  alleged  in  the  admission  of  the  dep- 
osition of  the  engineer,  George  T.  Craig,  be- 
cause it  appears  that  Craig  was  in  the  county 
at  the  time  of  the  trial,  and  had  alrrady  been 
sworn  as  a  witness  on  behalf  of  the  defend- 
ant, and  excluded  from  the  courtroom  during 
the  examination  of  the  other  witnesses  by 
order  of  the  court  These  facts  were  shown 
before  the  deposition  was  read,  but  the  objec- 
tion was  oYerruied  on  the  ground  that  the 
witness  was  a  nonresident  of  the  county.  .  In 
this  the  court  erred.  FuUenwider  t.  Bwing, 
30  Kan.  22,  1  Pac.  300.  T^ie  cases  of  Waite 
T.  Teeters,  36  Kan.  604,  14  Pac.  146,  and  Eby 
V.  Winters,  51  Kan.  777,  33  Pac.  471,  differ 
from  this  In  the  important  particular  that  It 
41d  not  appear  in  those  cases  that  the  at- 
tendance of  the  witnesses  could  be  procured 
.at  the  time  the  deposition  was  offered,  while 
in  this  he  was  actually  in  attendance,  had 
been  sworn,  and  afterwards  testified.  The 
witness,  however,  was  called  by  the  defend- 
ant, and  testified  orally,  and  more  at  length 
than  by  the  deposition.  There  is  little,  if 
any,  conflict  between  the  deposition  and  the 
oral  testimony,  and  on  the  whole  Craig's  tes- 
timony on  tho  witness  stand  is  rather  more  fa- 
vorable to  the  plaintiff,  because  more  full 
and  explicit  than  his  deposition.  This  ren- 
ders the  error  in  the  admission  of  the  deposi- 
tion immaterial,  and  especially  so  in  view  of 
the  fact  that  the  oral  testimony  was  given  at 
the  instance  of  the  defendant,  and  the  repe- 
tition of  his  statements  resulted  from  placing 
him  on  the  witness  stand. 

me  seventeenth  instruction  given  by  the 
court,  and  excepted  to  by  the  defendant,  reads 
as  follows:  "If  the  negligence  of  the  deceas- 
ed, Frank  M.  Dole,  was  only  slight,  or  the  re- 
mote cause  of  the  injury,  the  plaintiff  might 
still  recover,  notwithstanding  such  slight  or 
remote  cause;  and  such  slight  negligence 
would  not  defeat  plaintlfTs  right  to  recover 
In  this  case,  although  the  same  contributed 
-to  the  death  of  the  said  Frank  Dole."  This 
instruction  Is  erroneous.  If  Dole  was  negli-. 
gent,  it  Is  perfectly  clear  that  his  negligence 
contributed  directly  and  proximately  to  the 
Injury.  Under  the  findings  of  the  Jury  the 
-charge  of  negligence,  either  on  the  part  of  the 
■engineer  or  of  Dole,  must  be  confined  to  a 
very  brief  period  of  time  immediately  preced- 
:lng  the  accident    On  the  part  of  the  engineer. 


accwdlng  to  his  testimony,  ft  was  <xily  about 
20  seconds  from  the  time  he  first  saw  the 
deceased  till  the  accident  happened.  On  the 
part  of  Dole>  his  negligence,  if  any,  consisted 
in  failing  to  discover  the  train  earlier  than  he 
did,  or  in  failing  to  have  a  firm  hold  of  the 
lines,  or  take  other  necessary  precautions  as 
he  approached  the  crossing.  There  Is  no  tes- 
timony Indicating  that  he  did  not  do  his  best 
to  control  the  team  after  It  became  frightened. 
If  there  was  negligence  on  his  part  it  was  not 
quite  as  near  In  point  of  time,  but  was  sufii- 
ciently  proximate,  and  as  directly  contribu 
tory  to  the  accident,  as  that  of  the  engineer, 
If  he  was  negligent  In  a  case  of  so  much 
doubt  and  nicety  as  this  nnder  the  testimony, 
the  error  in  giving  this  instruction  cannot  be 
overlooked  not  disregarded.  A  verdict  has 
been  rendered  for  tho  fuU  limit  of  a  recovery 
on  account  of  death  caused  by  the  wrongful 
act  of  another.  The  jury  ought  to  have  con- 
sidered the  conduct  of  the  dece^ed  with  the 
same  d^ree  of  care  that  they  did  that  of  the 
engineer,  and,  if  they  determined  that  he  fail- 
ed to  use  ordhiary  care  in  the  particulars  men- 
tioned, they  should  have  rendered  a  verdict 
for  the  defendant.  The  error  in  giving  this' 
instruction  is  emphasized  by  the  eighth,  ninth, 
tenth,  and  elevoith  special  findings,  in  which 
the  jury  say  that  Dole  knew  the  time  of  the 
passage  of  the  train;  that  It  was  visible  to  a 
man  on  a  wagon  near  the  road  crossing  for  at 
least  a  mile  west  of  the  (»>s8ing;  and  that. 
It  he  had  taken  the  necessary  precaution,  he 
could  have  ascertained  that  there  was  a  train 
approaching  prior  to  the  time  his  team  took 
fright.  In  the  case  of  Railroad  Co.  v.  Plunk- 
ett,  25  Kan.  1S8,  It  was  held  that  "it  Is  mis- 
leading and  erroneous  for  the  court  to  In- 
struct the  Jury  that  negligence  remotely  con- 
tributing to  the  Injury  is  not  material,  when 
In  fact  If  there  was  any  negligence  at  all.  It 
was  clearly  direct  and  proximate,  and  not  re- 
inote  nor  far  removed  from  the  injury." 

Complaint  is  also  made  of  the  repetition  at 
three  different  places  In  the  charge  of  the 
court  of  the  statement  that  "it  is  negligence 
in  itself  for  a  railroad  company  to  fail  to 
sound  the  whisUe  of  its  ragine  three  times,  at 
least  eighty  rods  before  crossing  the  public 
highway."  By  this  repetition  undue  promi- 
nence was  given  to  this  matter,  but  It  does 
not  seem  to  have  infiuenced  the  jury,  as  they 
based  their  verdict  on  other  grounds.  We 
deem  it  unnecessary  to  discuss  the  question 
as  to  the  measure  of  damages,  as  the  matter 
must  again  be  submitted  to  another  Jury  be- 
cause of  the  erroneous  instruction.  The 
judgment  is  reversed,  and  a  new  trial  order- 
ed.   All  the  Justices  concur. 


(&E  Kan.  S69) 
NORTON  V.  WOOD. 
(Supreme  Court  of  ECansas.    July  fl,  1895.> 
Appbal  trom  Joint  Jddoment — Parties. 
The  absence  of  a  party  to  a  joint  judg- 
ment who  will  necessarily  be  affected  by  a  rever* 
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sal  thereof  defeats  the  jurisdiction  of  the  appel- 
late court,  and  prevents  the  review  of  the  juUg- 
nitnt. 
(Syllabus  by  the  Court.) 

Error  from  district  court.  Lyon  county; 
Charles  B.  Graves,  Judge. 

Action  by  James  B.  Wood  against  John  Nor- 
ton and  others.  There  was  a  judgment 
against  said  Norton  and  another  defendant, 
and  Norton  brings  error.    Dismissed. 

Almerin  GlUett,  for  plaintiff  in  error.  B. 
W.  Cunningham,  for  defendant  In  error. 

MARTIN,  C.  J.  The  original  suit  was 
brought  July  7,  1890,  by  said  James  B.  Wood 
against  said  John  Norton  and  William  Muff 
and  Henry  Muff,  to  recover  judgment  upon  a 
promissory  note  executed  by  said  William 
Muff  in  favor  of  said  Wood,  and  to  foreclose 

,  a  mortgage  on  real  estate  given  to  secure  the 
same.  It  was  alleged  In  the  petition  that, 
after  the  execution  of  the  note  and  mortgage^ 
William  Muff  conveyed  the  land  to  Nortcm 
and  Henry  Muff,  "who,  as  a  part  of  the  con- 
sideration thereof,  agreed  to  pay  tlie  amount 
due"  Wood.  Personal  service  was  made  on 
Norton  and  William  Muff,  but  Henry  Muff 
was  not  served.  Norton  and  William  Muff 
made  default  On  October  1,  1890,  at  Sep- 
tember term,  Wood  obtained  a  personal  judg- 
ment by  default  against  William  Muff  and 
Norton  for  $2,398.95,  bearing  interest  at  12 
per  cent,  per  annum,  and  costs  of  suit;  and 
a  decree  of  foreclosure  of  said  mortgage  was 
entered,  it  being  found  by  the  court  that  the 
land  was  then  owned  by  Norton,  "who,  as 
part  of  the  purchase  price  thereof,  assumed 
and  agreed  to  pay  the  said  sum  found  due  to 
the  plaintiff."    In  March,  1891,  Norton  ap- 

'peared  in  court  by  counsel,  and  filed  his  mo- 
tion for  the  vacation  of  said  personal  judg- 
ment as  to  him,  on  the  ground  that,  although 
he  had  taken  the  title  to  the  land  subject  to 
the  mortgage,  he  had  never  assumed  or 
agreed  to  pay  the  indebtedness,  and  that  the 
allegation  to  that  effect  in  the  petition  was 
untrue,  but  he  knew  nothing  of  the  same,  not 
suspecting  that  any  false  averment  would 
be  made  for  the  purpose  of  fastening  a  per- 
sonal liability  upon  him.  The  motion  was 
overruled  by  the  court,  Norton  excepting; 
and  he  has  presented  bis  petition  in  error  to 
this  court  for  review  against  Wood  alone.  A 
iDOtion  Is  now  Interposed  by  Wood  to  dismiss 
tl«  case,  because  William  Muff  is  not  made 
a  party. 

The  Judgment  against  Norton  and  William 
Muff  is  joint.  If,  after  the  sale  of  tlie  mort- 
gaged property,  a  balance  should  remain  un- 
paid, a  general  execution  might  be  talcen  out 
ngainst  both  for  the  collection  of  the  residue. 
If  collected  from  William  Muff,  he  would 
have  a  valid  claim  against  Norton  for  con- 
tribution. If  we  were  to  reverse  the  personal 
judgment,  and  Norton  should  be  relieved 
from  it,  the  whole  weight  of  the  residue 
would  be  cast  upon  William  Muff.  We  can- 
not 80  shift  the  burdeu  upon  the  latter  In 


his  absence.  A  oonditlcm  precedent  to  such 
a  change  of  responsibiUty  by  order  of  this 
court  is  that  he  be  brought  into  it  as  a  party 
in  due  time.  This  Is  familUir  law  here.  Pav- 
ing Co.  V.  Botaford.  50  Kan.  a^l,  332.  31  Pac. 
1106,  and  cases  cited;  Steele  v.  Baum,  51 
Kan.  165,  32  Pac.  918;  Central  Kansas  Loan 
&  Investment  Co.  v.  Chicago  Lumber  Co.,  53 
Kan.  677,  37  Pac.  132.  If  the  case  were  here 
on  Its  merits,  the  result  might  not  be  more 
favorable  to  Norton.  He  was  guilty  of  gross 
negligence  in  permitting  judgment  to  be  tak- 
en by  default,  without  even  knowing  the  na- 
ture of  the  claim  made  by  Wood.  He  em- 
ployed a  lawyer  at  the  second  term  after  his 
case  bad  been  disposed  of.  Tbis  was  very 
late.  But  the  petition  In  error  must  be  dis- 
missed for  want  of  a  necessary  party.  All 
the  justices  concurring. 


(SB  Kan.  545) 

BURNHAM  et  al.  r.  CITIZENS'  BANK  OF 

EMPORIA. 

(Supreme  Court  of  Kansas.     July  6,  1895.) 

Chattel  Moktgaq.e8  — Priokities — Recitals  in 

MOKTGAGE— CoNSTKfCTIOX. 

1.  The  recording  of  a  chattel  mortgage  does 
dot  impart  constructive  notice  to  prior  mortga- 
gees. 

2.  Where  personal  property  which  has  been 
mortgaged  by  the  owner  to  a  creoitor  by  an  in- 
strument valid  as  between  the  parties,  but  whicli, 
if  properly  attacked,  might  be  avoided  by  other 
creditors  or  bona  fide  purchasers,  is  subsequent- 
ly mortgaged  to  another  creditor  by  an  instru- 
ment in  which  the  validity  of  the  first  mortgage 
is  recognized,  and  such  second  mortgage  is,  in 
terms,  subject  thereto,  the  second  mortgagee  is 
estopped  from  questioning  the  validity  of  the 
prior  mortgage. 

3.  The  general  rule  in  equity  is  that  a  cred- 
itor who  is  secured  by  a  mortgage  or  mortgages 
on  several  pieces  of  property,  who  has  actual  no- 
tice of  a  junior  mortgage  on  only  a  portion  of  the 
property,  is  bound  to  exha'ust  all  his  security 
for  the  satisfaction  of  his  debt;  and,  if  he  re- 
leasee any  part  of  his  security,  or  pays  to  the 
mortgagor  tiie  proceeds  derived  from  a  sale  of 
any  portion  thereof  after  actual  notice  of  the 
rights  of  the  junior  lienhoider,  he  does  so  at  his 
peril,  and  must  account  to  the  junior  lienhoider 
for  any  surplus  realized,  or  which  ought  to  have 
been  realized,  from  all  of  his  securities.  This 
rule  is  subject  to  qualifications  and  exceptions, 
and  is  not  to  be  applied  in  such  manner  as  to 
impose  risks  or  burdens  on  the  senicv  llenliolder 
which  he  has  not  assumed. 

4.  C,  the  owner  of  a  stock  of  merchandise, 
mortgaged  it  to  a  bank  to  secure  his  indebted- 
ness to  it,  with  power  to  sell,  and  delivered  pos- 
session of  the  property  to  the  bank,  reserving 
in  the  mortgage  one-half  the  proceeds  of  sales 
to  be  made  during  the  month  or  Deceml)er.  Aft- 
erwards he  executed  a  second  morti^age  to  the 
plaintiffs,  with  the  following  provision:  "It  is 
hereby  represented,  and  this  mortgage  accepted 
on  faith  of  said  representation,  that  there  are 
no  claims  or  liens  of  any  kind  on  the  above  prop- 
erty, but  this  mortgage  is  a  first  lien,  except  a 
claim  in  the  nature  of  a  chattel  mortgage  held 
by  the  Citizens'  Bank  of  Emporia,  Kaiiaas.  and 
subject  thereto."  JJdd:  (1)  That  such  recital 
recognizes  the  validity  of  the  mortgage  to  the 
bank,  and  estops  the  plaintiffs  from  attacking  it; 
(2)  that  the  plaintiffs,  by  virtue  of  the  second 
mortgage,  acquired  the  right  reserved  by  C.  to 
one-half  the  proceeds  of  the  December  sales. 
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Martin,  C.  7.,  dissendng  from  the  last  clause 
of  the  fourth  point  of  syllabus. 
(Sjllabns  by  the  Court.)  , 

Error  from  district  court,  Lyon  county; 
C.  B.  Graves,  Judge. 

Action  by  Bumham,  Hanna,  Munger  & 
Co.  against  the  Citizens'  Banlc  of  Emporia 
and  others.  From  a  judgment  for  defend- 
ant bank,  i>lalntlffs  and  the  other  defeudautQ 
bring  error.    Keversed  in  part. 

Burnhnm,  Banna,  Munger  &  Co.  brought 
suit  against  the  Citizens'  Banl^  of  Emporia, 
Thomas  Campbell,  and  others,  to  obtain  an 
accounting  for  the  proceeds  of  certain  prop- 
erty which  had  been  disposed  of  by  the  bank 
under  chattel  mortgages  from  Thomas 
Campbell,  the  plaintiffs  claiming  a  lien  un- 
der a  mortgage  executed  by  Campbell  to 
them.  Kellogg  &  Sedgwick,  Cohn,  Wam- 
pold  &  Co.,  and  Bohn  Bros.  &  Co.  were  also 
made  defendants  The  case  was  sent  to  a 
referee  to  take  the  testimony,  and  report  on 
certain  questions  of  fact.  On  the  coming 
In  of  the  report  of  the  referee  the  court 
made  findings  of  fact,  as  follows:  "(1)  Prior 
to  November  29,  1887,  the  defendant  Thomas 
Campbell  was  the  owner  of  a  stock  of  goods 
and  fixtures  worth  several  thousand  dol- 
lars. At  that  date  be  was  insolvent  (2) 
On  November  29,  1887,  he  was  indebted  to 
the  defendant  the  Citizens'  Bank  in  the  sum 
of  $5,698.18.  To  secure  the  payment  of  this 
debt  be  gave  a  chattel  mortgage  to  said 
bank  on  his  entire  stock  of  goods  and  fix- 
tures, and  delivered  the  same  to  said  bank. 
The  bank  Immediately  placed  its  agent,  Q. 
Li.  Brooks,  who  was  a  witness  before  the 
referee  herein,  in  the  actual  possession  of 
said  stock  of  goods  and  fixtures,  who  re- 
mained in  possession  thereof  from  the  said 
29th  day  of  November,  1887,  until  December 
18,  ISSS,  engaged  in  selling  the  same  at  re- 
tail. By  the  conditions  of  said  mortgage  .the 
bank  was  authorized  to  sell  said  goods  either 
at  public  or  private  sale,  as  by  it  might 
be  deemed  most  advantageous,  and,  if  sold 
at  retail,  it  was  authorized  to  use  the  pro- 
ceeds, from  time  to  time,  as  might  be  neces- 
sary to  purchase  staples  with  which  to  re- 
plenish the  stock  BO  as  to  facilitate  the  sale 
of  the  other  goods.  It  was  also  stipulated  In 
said  mortgage  that  said  Campbell  should  re- 
ceive one-half  of  the  proceeds  of  the  first 
months'  sales,  tb  be  used  in  the  payment  of 
other  of  his  debts.  A  copy  of  said  mort- 
gage is  attached  to  the  petition  herein  as 
SiXhibit  B,  and  is  made  a  part  hereof.  Said 
mortgage  was  filed  for  record  on  December 
2, 1887.  (3)  On  December  1, 1887,  and  while 
the '  defendant's  said  agent  was  In  the  pos- 
session of  said  store,  the  said  Campbell 
gave  a  mortgage  on  the  same  stock  of  goods, 
not  including  the  fixtures,  to  the  plaintiffs 
to  secure  the  sum  of  $888.93,  which  mort- 
gage was  filed  for  record  December  8,  1887. 
A  copy  of  said  mortgage  is  attached  to  the 
petition  herein  as  Exhibit  A,  and  is  made  a 
part  hereof.    (4)  On  January  9,  1888,  said 
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Campbell  gave  a  mortgage  on  said  stock  of 
goods,  not  including  the  fixtures,  to  the  de- 
fendants Kellogg  &  Sedgwick,  in  trust  to 
secure  the  debts  due  from  the  said  Campbell 
to  the  defendants  Cohn,  Wampold  &  Co. 
and  Bohn  Bros.  &  Co.,  aggi'egatlug  the  sum 
of  $1,933.40.  Said  mortgage  was  filed  for 
record  on  the  same  day  it  was  given.  A 
copy  of  said  mortgage  is  attached  to  the 
said  defendants'  answer  herein  as  Exhibit 
A,  and  is  made  a  part  hereof.  (5)  On  Janu- 
ary 20,  1888,  said  Campbell  gave  another 
mortgage  to  the  defendant  the  Citizens' 
Bank  on  all  of  the  notes  and  accounts  then 
owned  by  blm  which  were  due  and  uncol- 
lected. Said  mortgage  was  by  its  terms 
given  to  secure  the  simi  of  $1,700,  and  any 
and  all  indebtedness  then  existing  between 
said  Campbell  and  said  bank,  or  that  might 
thereafter  arise  between  them.  Said  murt- 
gage  was  filed  for  record  on  the  same  day 
it  was  given.  A  copy  thereof  is  attached  to 
the  petition  herein  as  Exhibit  D,  and  is  made 
a  part  hereof.  (6)  The  bank  received  as  the 
proceeds  of  the  property  covered  by  its  two 
mortgages  aforesaid  the  aggregate  sum  of 
$9,373.13.  It  received  as  the  proceeds  of  the 
property  covered  by  its  first  mortgage  the 
aggregate  sum  of  $6,332.26.  Of  this  amount 
it  paid  for  staple  goods  put  in  the  stock  and 
for  expenses  in  running  the  business  the  ag- 
gregate sum  of  $3,357.43.  It  received  from 
aU  other  sources  the  total  sum  of  $3,040.87. 
in  which  amount  is  Included  cash  which  had 
been  collected  by  it  on  notes  and  accounts 
after  the  date  of  the  first  mortgage;  and  be- 
fore the  date  of  the  last  one,  which  aggre- 
gates the  sum  of  $1,092.39,  which  amount  is 
included  in  the  total  of  $9,373.13,  set  out  in 
finding  6.  The  bank  also  paid  out  the  fol- 
lowing additional  amounts  for  goods  pur- 
chased by  Campbell  before  Novemi)er  29, 
1887:  $850.94  for  taxes  and  Interest;  for 
Campbell  the  sum  of  $159.24;  cash  paid  to 
Campbell,  the  mm  of  $989.57;  total,  $1,999.75. 
The  total  amount  of  sales  made  during  the 
month  of  •  December,  1887,  was  $1,448.00. 
(7)  The  bank  had  no  actual  knowledge  of 
the  mortgage  given  to  the  plaintiffs  until 
after  the  cash  payments  of  $989.57  to  Camp- 
bell had  been  made.  But  the  agent  of  the 
bank,  Brooks,  was  present  when  the  mort- 
gage was  executed,  and  was  a  witness  there- 
to, and  knew  the  contents  thereof.  (8)  When 
this  case  was  ready  for  trial,  the  parties, 
by  consent,  had  six  specific  questions  of 
fact  sent  to  a  referee,  who  heard  the  evi- 
dence, and  found  conclusions  thereon,  which 
evidence  and  conclusions  of  fact  were  re- 
turned into  court,  and,  no  objections  or  ex- 
ceptions bdng  made  to  either,  the  case  was 
submitted  to  the  court  upon  said  findings 
and  evidence,  all  of  which  are  referred  to 
and  made  a  part  hereof.  (9)  The  plaintiffs 
and  the  defendants  are  each  entitled  to  a 
pers<HiaI  Judgment  against  the  defendant 
Campbell  as  prayed  for."  As  a  conclusion 
of  law  the  court  found  that  the  bank  was 
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entitled  to  jDdgment  for  costs  against  tbe 
plaintiffs  and  thdr  codefendants. 

L.  B.  Kellogg  and  T.  N.  Sedgwick,  for 
plaintiffs  in  error.  B.  W.  Cunningham,  tor 
defendants  In  error. 

ALLEN,  J.  (after  stating  the  facts).  It  Is 
contended  that  the  proriston  in  the  mwtgage 
from  Campbell  to  the  banl^  allowing  him  to 
checic  out  half  the  proceeds  of  the  December 
sjiles,  renders  the  whole  mortgage  void.  We 
shall  assume  that.  If  attacked  by  a  creditor 
who  had  done  nothing  to  estop  him,  it  would 
be  void.  The  plaintiffs,  howerer,  claim  under 
a  mortgage  which  contains  the  following  pro- 
vision: "It  Is  hereby  represented,  and  this 
mortgage  accepted  on  faith  of  said  repre- 
sentation, that  there  are  no  claims  or  liens  of 
any  kind  on  the  above  property,  but  this 
mortgage  Is  a  first  lien,  except  a  claim  In  the 
nature  of  a  chattel  mortgage,  held  by  the 
Citizens'  Bank  of  Emporia,  ICansas,  and  sub- 
ject thereto."  The  plaintiffs,  by  accepting  a 
mortgage  containing  this  clause,  recognized 
the  validity  of  the  mortgage  to  the  bank,  and 
are  estopped  from  now  questioning  It  Jones, 
Mortg.  i  744. 

'  It  is  contended  by  the  plaintiffs,  however, 
that  they  must  recover,  even  if  the  validity 
of  the  plaintiffs'  mortgage  Is  conceded,  be- 
cause It  appears  from  the  findings  of  the 
court  that  the  bank  realized  from  the  securi- 
ties It  held  more  than  enough  to  pay  all  of 
Campbell's  indebtedness  to  It,  and  actually 
paid  over  to  blm  $1,999.75,  out  of  which  the 
plaintiffs'  claim  should  of  right  have  been 
paid.  The  mortgage  to  the  bank  being  a 
prior  lien.  It  was  not  bound  to  account  to 
the  plaintiffs  for  any  surplus  realized  from  a 
sale  of  the  mortgaged  property  without  ex- 
press notice  of  the  plaintiffs'  rights.  The 
recording  of  plaintiffs'  mortgage  subsequent 
to  that  of  the  bank  did  not,  nnder  the  au- 
thorities, impart  constructive  notice  to  the 
prior  mortgagee.  1  Jones,  Mortg.  |  662; 
McLean  v.  Bank,  4  McLean,  430,  Fed.  Cas. 
No.  8,889;  Meacham  v.  Steele,  93  111.  135; 
Dewey  v.  Ingersoll,  42  Mich.  17,  4  N.  W.  179. 
The  findings  of  the  court  as  to  actual  notice 
we  think  not  in  accordance  with  the  evi- 
dence The  case  comes  to  ns  just  as  it  did 
to  the  trial  court,  on  written  evidence  re- 
ported by  the  referee.  Brooks,  the  agent  of 
the  bank,  in  charge  of  the  stock  of  goods, 
testified  that  be  knew  of  the  mortgage  to 
Bumham,  Hanna,  Munger  &  Co.  at  the  time 
it  was  given;  that  be  informed  his  principal 
that  Campbell  had  given  another  mortgage  on 
the  stock  of  goods  right  away  by  writing; 
that  he  knew  of  the  terms  and  conditions 
contained  in  the  mortgage.  D.  W.  Eastman, 
the  cashier  of  the  bank,  testified:  "Q.  When 
did  you  first  learn  of  the  mortgage  to  Bum- 
ham,  Hanna,  Munger  &  Company?  A.  I  do 
not  know.  Some  time  after  it  was  given. 
Q.  How  long,  would  yon  say.  after  it  was 
Civen?    A.  I  don't  think  we  knew  of  it  until 


one  time  Mr.  Brooks  come  np  here,  some 
time  after  It  was  given."  This  witness  also 
testified  that  he  had  made  search,  and  failed 
to  find  any  letter  Informing  them  of  the  plain- 
tiffs' mortgage.  Tills  testimony,  we  think, 
fairly  shows  that  the  bank  had  actual  notice 
of  the  plaintiffs*  mortgage  while  it  still  held 
securities  sufficient  to  satisfy  both  its  own 
claims  mentioned  in  the  findings  of  the  conrt 
and  that  of  the  plalntilL  The  indebtedness 
due  the  bank  was  secured,  not  only  by.  mort- 
gage on  the  stock  of  goods,  prior  to  the  plain- 
tiffs' mortgage,  but  also  by  a  mortgage  on 
the  fixtures,  notes,  and  accounts,  which  were 
not  covered  by  the  plaintiffs'  mortgage.  The 
general  rule  enforced  in  equity  is  that  where 
one  creditor  is  secured  by  mortgage  on  sev- 
eral pieces  of  property,  while  another  cred- 
itor is  secured  by  a  Junior  mortgage  on  only 
a  part  of  the  property,  the  prior  creditor, 
when  ciiargeable  with  actual  notice  of  the 
rights  of  the  Junior  creditor.  Is  bound  to  ex- 
haust his  security  on  the  property  not  cov- 
ered by  the  Junior  Uen,  and  that  be  must  ac- 
count to  the  Juniw  lienholder  if  he  rdeases 
bis  secnrlty  on,  or  pays  over  to  the  mort- 
gagor the  proceeds  of,  the  property  not  cov- 
ered by  the  lien  of  the  Junior  mortgagee  after 
actual  notice  of  the  Junior  lien.  2  Jones, 
Mortg.  1 1268  et  seq.;  2  Ping.  Mortg.  i  1928; 
McLean  v.  Bank,  supra.  Judging  from  the 
findings  of  the  trial  court  alone,  we  ahoold 
infer  that  the  Indebtedness  of  Campbell  to 
the  bank  had  been  satisfied,  and  that  a  sur- 
plus remained  of  Sl,909.75,  which  was  paid 
over  to  Campbell,  but  In  the  evidence  of 
Eastman  we  find  a  statement  that  Campbell 
was  still  Indebted  to  the  bank  on  account  of 
debts  of  himself  or  of  the  firm  of  Campbdl 
&  Johnson,  or  Campbell  &  Broa,  betwem 
$1,500  and  $1,000.  Whether  these  claims 
were  otherwise 'secured  does  not  appear.  It 
would  seem  quite  remarkable  that  the  bank 
should  pay  over  a  portion  of  the  proceeds  of 
the  mortgaged  property  to  Campbell  while  a 
portion  of  its  claim  still  remained  unpaid. 
But  if  the  indebtedness  to  the  bank  secured 
by  its  mortgagee  were  sufficient  to  exhanst 
the  entire  proceeds  of  the  mortgaged  prop- 
erty the  plaintiffs  could  not  complain  of  Us 
doing  so.  The  trial  court  held,  not  only  that 
the  provision  in  the  mortgage  toe  the  pay- 
ment to  Campbell,  the  mortgagor,  of  one 
half  of  the  proceeds  at  the  December  sales 
did  not  render  the  mortgage  void,  but  that 
the  acceptance  by  the  plaintiffs  of  a  mortiage 
recognizing  the  validity  of  the  mortgage  to 
the  bank  recognized  as  well  the  provlsioD  for 
this  payment  to  the  mortgagor.  The  mort- 
gage to  the  plaintiffs  in  terms  conveys  to 
them  all  the  interest  Campbell  had  in  tlie 
goods.  It  represents  "that  there  are  no 
claims  or  liens  of  any  kind  on  the  above  pcop- 
erty,  but  this  mortgage  Is  a  first  lien,  except 
a  claim  In  the  nature  of  a  chattel  mortgage, 
held  by  the  Citizens'  Bank  of  Emporia."  Can 
it  be  said  that  Campbell  still  reserved  an  In- 
terest In  the  goods,  altogether  tade&ntte  in 
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amoont,  and  on  wbldi  Burnham,  Hanna, 
Mnnsrer  &  C<x.  acquired  no  lien  by  vlrtne  of 
tbelr  mortgage?  Tbe  reservation  In  the  mort^ 
gage  to  the  bank  of  the  proceeds  to  an  amount 
not  fo  exceed  one-half  the  sales  during  the 
month  of  December,  1887,  was  to  be  used  for 
the  purpose  of  payments  on  his  other  indebt- 
edness. He  was  then  Indebted  to  the  plain- 
tiffs. The  amount  of  sales  to  b«  made  in 
December  was  altogether  indefinite,  and  de- 
pended entirely  on  the  action  of  the  bank. 
It  might  be  nothing  or  it  might  be  the  whole 
stock.  Campbell  had  an  undoubted'rlght  to 
mortgage  every  Interest  he  had  in  the  prop- 
erty not  already  conveyed  to  the  bank,  in- 
cluding as  well  the  proceeds  of  sales  to  be 
made  In  December  as  of  those  made  at  a 
later  day.  There  is  no  reservation  to  him- 
self of  any  Interest  In  the  property  by  the 
terms  of  the  mortgage  to  the  plaintiffs,  ex- 
c^t  the  ultimate  surplus  after  the  payment 
both  of  the  claims  of  the  bank  and  the  plain- 
tiffs. The  bank  was  not  bound  to  make  any 
sales  in  December,  but.  having  done  so,  one- 
half  of  the  proceeds  Inured  to  the  benefit  of 
the  plaintiff^  The  Judgment  Is  reversed, 
and  a  new  trial  ordered  between  Burnham, 
Hanna,  Munger  &  Go.  and  the  Citizens'  Banic 
We  find  no  evidence  that  the  Citizens'  Bank 
bad  actual  notice  of  the  mortjsage  to  Kellogg 
Sl  Sedgwick,  and  the  Judgment  aa  to  the  oth- 
er plaintiffs  in  error  is  affirmed. 

JOHNSTON,  J.,  concurs. 

MARTIN,  a  J.  I  dissent  from  the  last 
dause  of  the  fourth  point  of  the  syllabiw  and 
the  corresponding  part  of  the  opinion.  In  all 
elaa  I  concur. 


(66  Kan.  600) 

OARRUTHERS  v.  CHICAGO,  R.  I.  ft  P.  RT. 
CO. 

(Supreme  Conrt  of  Kansas.     July  6,  1895.) 

IiuvBT  TO  lUiiiitOAn  Emploti— DiraoTiTa  Ap> 

PUAXOSS — COMPIMI'S  'KNOWXBDOa  Or  DsrscT. 
In  an  action  agaiust  a  mllway  company 
to  recover  damages  for  the  death  of  an  employ^ 
resnltine  from  personal  injories,  where  the  neRli- 
gence  alleged  is  the  furnishing  of  a  defective 
appUance,  in  the  use  of  which  the  empIojA  was 
Injured,  it  is  neceBsary  to  allege  and  prove, 
among  other  things,  that  the  defendant  knew  of 
the  defect,  or  that  it  was  of  such  a  nature  or  had 
existed  for  each  a  length  of  time  that,  in  the  ex- 
ercise of  ordinary  care,  it  shoald  have  been  dis- 
covered by  the  defendant,  in  which  case  notice 
ought  to  be  presumed;  and.  where  there  fa  no 
evidence  of  sncb  notice  or  its  equivalent,  a  de- 
murrer to  the  evidence  is  properly  sustained. 

(Syllabus  by  ihe  Court.) 

Birror  from  district  court.  Brown  county; 
R.  C.  Bassctt  Judge. 

Action  by  Nora  M.  Carruthers,  administra- 
trix of  John  T.  Carruthers,  deceased,  against 
the  Chicago,  Rock  Island  &  Pacific  Railway 
Company.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 


OrsBt  W.  Barrlngtoii,  r.  IL  W^Mt,  «Dd  A. 

F.  Martin,  for  plaintiff  in  error.    M.  A  l4>w 
and  W.  F.  Brans,  for  defendant  In  error. 

MARTIN,  C.  J.  The  only  question  argued 
In  this  case  Is  whether  the  court  erred  or  not 
in  sustaining  the  demurrer  of  the  defendant 
to  the  evidence  Introduced  on  the  part  of  the 
plaintiff.  That  evidence  shows  that  on  or 
about  January  10,  1880,  John  T.  Carruthers 
was  a  freight  conductor  in  the  service  of  the 
defendant  company;  that  he  started  from 
Horton  southward  with  a  train  of  about  35 
cars,  bound  for  Herington  via  North  Topeka 
and  Topeka;  that  his  train  stopped  at  the 
roundhouse  In  North  Topeka,  and  also  at  the 
registering  station  some  distance  north  of  the 
railroad  bridge  spanning  the  Kaw  river;  that 
as  the  train  started  from  there,  between  1  and 
2  o'clock  in  the  morning,  be  got  on  somewhere 
in  front  of  the  caboose,  and  then  walked  a 
distance  forward  on  the  tops  of  the  cars;  that, 
before  the  train  got  across  to  the  south  end  of 
the  bridge,  he  uttered  a  cry  of  distress,  which 
was  heard  by  a  brakeman  named  Foley  in 
the  cupola  of  the  caboose,  and  who,  getting 
down  quickly,  and  looking  out,  saw  that  the 
wheels  of  the  caboose  were  passing  over  a 
man  afterwards  ascertained  to  be  the  con- 
ductor; that  the  train  was  stopped,  and  he 
was  found  lying  across  the  west  or  right-hand 
rail,  his  head  outward,  and  the  lower  part  of 
his  body  and  limbs  between  the  rails,  with 
the  appearance  of  having  been  run  over  by 
several  cars;  that  he  waa  badly  crushed 
about  the  blpa,  and  died  from  bis  injuries  In 
about  an  hotir.  It  further  appears  that  la 
the  train  were  two  flat  cars  loaded  with  tel- 
egraph poles,  and  next  behind  them,  and 
about  the  ninth  car  ahead  of  the  caboose,  a 
Missouri  Pacific  car.  of  unusual  height,  be- 
ing about  two  feet  above  the  other  box  cus 
In  the  train,  and  called  In  the  evidence  a 
"hay  car,"  which  was  coupled  to  the  flat  car 
next  ahead  of  It  with  a  long  crooked  link; 
that  a  short  time  after  the  Injury,  the  train 
having  been  backed  to  North  Topeka, .  an- 
other freight  conductor,  named  Sylvester, 
climbed  upon  the  top  of  said  bay  car,  for  the 
purpose  of  giving  a  signal,  and,  when  he  de- 
scended at  the  south  end  on  the  west  side,  he 
found  that  the  Iron  rod  on  the  top  of  the  car 
used  for  a  hand  hold  In  going  up  or  down  the 
ladder  on  tbe  side  was  loose,  and  projecting 
outward  at  the  south  end,  the  screw  fasten- 
ing that  end  of  the  Iron  rod  to  the  wooden 
roof  of  the  car  not  being  In  Its  plact>  eitber  In 
the  wood  or  the  Iron.  Sylvester  further  tes- 
tified that  he  noticed  on  the  flange  of  the 
front  wheel  of  the  south  end  of  the  west  side 
of  the  hay  car  a  clot  of  blood,  and  a  little 
piece  of  flesh  about  the  size  of  the  end  of  his 
thumb,  and  a  little  fuss  or  piece  of  woolen 
cloth  corresponding  with  the  material  In  the 
coat  and  vest  worn  by  Carruthers  at  the 
time.  The  tops  of  the  cars  were  frosty  and 
slippery  that  night.  Three  or  four  car  In- 
spectors are  employed  by  tbe  defendant  at 
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Horton,  whose  bnolness  It  Is  to  examine  all 
can  going  out,  to  see  If  they  are  in  good  and 
safe  condition;  and  as  many  more  are  kept 
at  Topeka,  with  duties  on  both  sides  of  the 
river;  but  there  Is  no  evidence,  unless  this 
be  such,  whether  this  car  was  examined  or 
not  at  Horton  or  North  Topeka.  It  was 
usual  for  freight  conductors,  on  leaving  the 
North  Topeka  registering  station,  to  go  for- 
ward on  the  tops  of  the  cars  while  crossing 
the  bridge,  so  they  might  get  off  and  register 
at  the  Y  on  the  south  side  of  the  river,  and 
get  on  again,  and  thus  avoid  stopping  the 
train  entirely  on  a  considerable  curve.  Nora 
M.  Garruthers,  the  widow  of  said  John  T. 
Carruthers,  was  duly  appointed  as  adminis- 
tratrix of  his  estate,  and,  having  qualified, 
she  sues  in  that  capacity.  The  deceased  left 
also  a  daughter  surviving  him. 
'The  plaintiff's  theory  of  the  disaster  la 
that,  when  the  Ill-fated  conductor  reached  the 
south  or  front  end  of  the  hay  car,  he  could 
not  get  to  the  flat  next  ahead  loaded  with 
telegraph  poles  without  descending  to  the 
level  of  the  platform;  that.  In  doing  so,  he 
caught  hold  of  the  Iron  rod  which  was  loose 
or  defectively  fastened  and  out  of  repair  at 
its  south  end;  that  It  gave  way,  and,  by  rea- 
son thereof,  he  fell,  and  was  run  over.  The 
blood,  the  small  piece  of  flesh,  and  the  fuzz 
oa  the  flange  of  the  wheel  near  the  ladder 
are  relied  on  as  sufficiently  indicating  that 
the  primary  cause  of  the  injury  was  the  de- 
fective hand  hold.  The  position  In  which  the 
conductor  was  afterwards  found,  and  the  na- 
ture of  his  Injuries,  would  render  it  more 
probable  that  he  fell  not  only  between  the 
cars,  but  between  the  rails,  for  he  was  caught 
on  the  west  rail,  nearly  midway  of  his  body. 
As  it  Is  a  matter  of  common  knowledge  that 
freight  cars  extend  out  considerably  beyond 
the  rails,  it  would  seem  that  he  would  not  be 
likely  to  get  under  the  wheels  In  falling  from 
the  side  of  this  high  car  by  the  giving  way  of 
the  hand  hold  on  its  top,  and  therefore  that 
this  defect  had  no  relation  to  the  Injury.  In 
Asbach  V.  Railway  Co.,  74  Iowa,  248,  37  N. 
W.  -182,  the  court  held  that  a  theory  cannot 
be  said  to  be  established  by  circumstantial 
evidence,  even  in  a  civil  case,  unless  the 
flicts  relied  upon  are  of  such  a  nature,  and 
are  so  related  to  each  other,  that  it  Is  the 
only  conclusion  that  can  reasonably  be  drawn 
from  them,  aud  that  it  Is  not  sufficient  that 
they  be  consistent  merely  with  that  theory. 
In  the  case  now  nnder  consideration,  the 
blood,  flesh,  and  tvea  on  the  flange  of  the 
front  wheel  of  the  hay  car  may  indicate  that 
the  conductor  was  first  struck  by  that  wheel; 
but  It  Is  at  least  as  probable  that  he  fell  be- 
tween the  hay  car  and  the  flat  and  between 
the  rails  as  that  be  was  precipitated  from  the 
side  of  the  car  by  the  giving  way  of  the  hand 
hold.  Still,  It  may  be  that  these  theories 
and  otiiers  suggested  by  counsel  ought  to  have 
been  submitted  to  the  consideration  of  the 
Jury,  If  no  other  serious  abjectlou  bad  become 
apparent. 


In  the  amended  petition  ft  Is  averred  that 
the  defendant  knew,  or  by  the  exercise  of  oiv 
dlnary  care  might  have  known,  that  said 
hand  hold  on  the  hay  car  was  loose,  unfasten- 
ed, unsafe.  Insecure,  and  dangerous,  and  that 
It  was  negligence  to  admit  the  car  Into  the 
train,  or  to  permit  It  to  remain  after  It  had 
been  taken  In;  and  an  averment  of  this  na- 
ture Is  essential  as  a  basis  of  recoverr  in 
this  class  of  cases,  as  settled  by  repeated  de- 
cisions of  this  court,  supported  by  the  gen- 
eral current  of  authority.  A  careful  exami- 
nation of  the  record  falls,  however,  to  disclose 
any  evidence  tending  to  justify  this  allega- 
tion of  negligence  against  the  defendant,  un- 
less It  be  the  mere  fact  that  the  band  hold 
was  found  to  be  out  of  repair  a  short  time 
after  the  Injury.  If  the  conductor  attemptet! 
to  descend  by  Its  aid.  It  is  most  probable  that 
it  was  then  In  place,  and  seemingly  safe; 
otherwise  be  would  have  been  negligent  Ic 
using  it  The  screw  may  have  suddenly  pull 
ed  out  of  the  wood  by  reason  of  slight  decay 
around  It  and  under  the  end  of  the  fastening 
of  the  Iron  rod.  But  this  is  speculation  only. 
It  does  not  appear  where  the  car  came  upon 
the  defendant's  road  beyond  Horton,  and  we 
have  no  account  of  It  further  than  North 
Topeka  and  the  bridge.  If  it  had  been  shown 
that  the  rod  was  loose,  or  out  of  order,  or  the 
wood  so  decayed  at  the  place  of  fastening  as 
to  render  It  unsafe,  and  this  was  discover- 
able by  ordinary  Inspection  at  Horton  or  at 
the  North  Topeka  roundhouse,  then  It  would 
be  a  matter  for  the  jury  to  determine  wheth- 
er the  defect  was  known,  or  by  the  exercl8» 
of  ordinary  care  ought  to  have  been  known, 
by  the  defendant  in  time  to  remedy  or  call 
attention  of  employes  to  It  before  the  occur- 
rence of  the  casualty.  But,  In  the  absence  of 
any  such  proof,  the  district  court  was  right 
In  sustaining  a  demurrer  to  the  evidence.  The 
law  is  settled  by  Railroad  Co.  v.  Wagner,  33 
Kan.  660,  7  Pac.  204;  Railroad  Co.  v.  Ledbet- 
ter,  34  Kan.  326,8  Pac.  411;  Harter  ▼.  Railroad 
Co.  (Kan.)  38  Pac.  778;  and  the  numerous 
cases  there  cited.  The  case  of  Outhrle  v. 
Railroad  Co.  (Me.)  18  AU.  295,  Is  cited  by 
counsel  for  the  plaintiff  as  tending  to  estab- 
lish the  proposition  that  if  a  car  with  de- 
fective appliances  is  taken  Into  a  train,  and 
an  injury  to  an  employd  results  from  it,  the 
company  will  be  liable,  without  proof  of  no- 
tice of  the  defect  or  Its  equivalent  But  we 
do  not  think  that  com  will  bear  such  a  oon- 
structlon,  for  there  the  drawbar  and  bump- 
ers of  the  car  whieb  was  the  Instrument  of 
the  Injur?  had  been  broken  off  before  the 
casualty  complained  of,  and  this  was  a  pat- 
ent defect,  of  which  the  railroad  company 
was  bound  to  take  notice.  We  are  also  re- 
ferred to  Railroad  Co.  v.  Knelrim,  38  N.  B.  324, 
decided  by  the  supreme  court  of  Illinois;  but 
In  that  case  It  appeared  that,  although  the 
car  bad  just  been  Inspected,  "^e  nut  which 
held  the  wheel  on  the  btakestaff  was  off. 
and,  from  the  rusted  appearance  of  the 
threads  of  the  staff  <tbe/  being  filled  with 
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rust),'  had  been  off  for  aereral  weeks,"  and 
the  absence  of  the  nnt  was  the  cause  of  the 
Injury. 

The  Judgment  of  the  district  court  muSt  be 
affirmed.   AD  the  Justices  conontrlng. 


(53  Kan.  574) 

DOUGLASS  T.  LOWELL  et  al. 

(Supreme  Court  of  Kansas.     July  6,  1895.) 

Siui  or  Lakd  fob  Taxes — Rbdhmftion  bt  Mikob 

— CSOMPDTATIOX  OF  INTERBST— VaLIDITT  OF 

DsED— AnMis8io»s  IX  Plbaoiko. 

1.  In  an  action  of  ejectment  under  section 
685  of  the  Civil  Code,  the  defendants  set  np  in 
their  answer,  among  other  tliines,  that  the 
land  was  subject  to  taxation  for  1874,  and,  the 
taxes  duly  assessed  and  levied  thereon  being 
delinquent  for  that  year,  the  same  was  duly  sold 
at  tax  sale  therefor  in  1875,  on  which  sale  a  deed 
was  duly  executed  to  the  defendant  M.;  and 
allegationa  of  a  similar  nature  were  made  as  to 
the  taxes  of  1882;  and  the  plaintiff  by  her  re- 
ply admitted  that  the  land  was  subject  to  tax- 
ation for  1874  and  1882,  that  it  was  sold  for  said 
taxes,  and  that  deeds  were  issued  on  said  sales, 
and  denying  generally  aU  other  averments.  JIda 
that,  notwithstanding  said  admissions,  the  plain- 
tifl  had  a  right  to  assail  and  avoid  said  tax  deeds 
by  showing  that  illegal  taxes  were  included 
therein,  and  that  the  land  was  not  duly  sold,  and 
therefore  the  defendants  were  not  entitled  to 
judgment  in  their  favor  on  the  pleadings. 

2.  Where  lands  owned  by  cu  minor  under  an 
nnrecorded  deed  were  sold  in  1875  for  the  taxes 
of,  1874,  and  said  deed  was  recorded  in  1877, 
and  the  tax  deed  was  issued  and  recorded  in 
1878,  held,  that  such  minor  is  not  cat  oft  by  seC' 
tion  ZLcTZ,  Gen.  St,  1868,  relating  to  convey- 
ances, from  redeeming  the  land,  nor  from  assert- 
ing her  right  thereto  by  action  in  due  time. 

3.  Under  section  105  of  the  tax  law  of  1868, 
providing  for  tbe  redemption  of  land  from  tax 
deed  by  minors,  interest  moat  not  be  computed 
on  the  several  payments  to  the  date  of  the  deed, 
and  the  amount  taken  as  a  new  principal  on 
which  to  reckon  interest  thereafter;  but  interest 
must  be  calculated  upon  each  payment  from  its 
date  up  to  the  time  of  redemption. 

4.  Except  where  the  taxes  have  been  paid 
«r  the  land  redeemed,  section  141  of  the  tax 
law  of  1876  (Gen.  St  1889,  c.  107)  limits  the 
right  of  action  against  the  holder  of  a  tax  deed 
for  the  recovery  of  the  land  to  five  years  from 
the  recording  of  the  tax  deed,  and  this  time  is 
not  extended  by  reason  of  the  minority  of  the 
plaintiff;  but  where  such  minor  plaintiff  has  of- 
fered to  redeem,  and  made  a  sufficient  tender 
•therefor  within  five  years  next  before  the  comr 
mencement  of  her  action,  such  minor  is  not  too 
late,  and  she  is  also  entitled  to  the  benefit  of 
the  one  year  saving  provided  for  by  section  23 
of  the  Code. 

(Syllabus  by  the  Court) 

Error  from  district  court,  Jackson  conntjr; 
Robert  Crozler,  Judge. 

Action  by  Hattie  R.  Douglass  against  James 
H.  Lowell  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.    Reversed. 

John  C.  Douglass,  for  plaintiff  In  error. 
James  H.  Lowell  and  Hayden  A  Hayden,  tor 
defendants  in  error. 

MARTIN,  a  J.     This  was  an    action  of 

ejectment  commenced  March  5,  1890,  by  the 

plaintiff  In  error  for  the  recovery  of  the  N.  B. 

-)J4  of  section  33,  township  8,  range  16,  together 

with  rents  and  profits.   It  was  alleged  in  tbe 


petition  that  a  prior  action  had  been  com- 
menced on  June  10, 1887,  by  the  plaintiff,  for 
the  recovery  of  the  same  land,  from  the  same 
defendants,  except  G.  L.  Reld,  and  that  said 
action  was  dismissed  by  her  without  preju- 
dice on  March  22,  1889.  The  defendants.  In- 
cluding G.  L.  Reld.  filed  a  Joint  answer  In 
the  present  action,  alleging  numerous  de- 
fenses; the  second  being  to  the  effect  that  the 
plaintiff's  only  claim  of  title  was  by  a  tax 
deed  to  John  C.  Douglass  and  a  deed  of  John 
C  Douglass  and  wife  to  tbe  plaintiff,  made 
without  consideration,  and  with  the  fraud- 
nlent  Intent  to  hinder  and  delay  the  collection 
of  tbe  taxes  assessed  against  tbe  land,  and 
to  frustrate  the  due  execution  of  the  laws 
providing  for  the  assessment  and  collection  of 
taxes';  and  that  said  tax  deed  was  null  and 
void  by  reason  of  a  failure  to  comply  with 
the  laws  reguloting  the  assessment  and  taxa- 
tion of  lands  and  their  sale  for  delinquent 
taxes.  The  third  defense  was  the  bar  of  the 
statute  of  limitations;  and  tbe  fourth  was  to 
the  effect  that  said  land  was  subject  to  taxa- 
tion for  1874;  and  the  taxes  duly  asdessed 
and  levied  thereon  being  delinquent  for  that 
year,  the  same  was  duly  sold  at  taic  sale  for 
said  taxes,  on  September  7,  1875,  on  which 
sale  a  deed  was  executed  to  the  defendant 
Luther  M.  Myers,  tbe  bolder  of  tbe  tax-sale 
certificate,  on  October  12,  1878,  which  was 
filed  for  record  on  tbe  same  day;  and  that 
by  mesne  conveyances  tbe  title  of  said  Ia- 
ther  M.  Myers  had  been  vested  In  the  defend- 
ant George  L.  Reld.  The  fifth  defense  was 
of  the  same  nature  as  tbe  fourth,  esccept  that 
the  sale  was  on  September  A,  1883,  for  the 
taxes  of  1882,  S.  K.  LInscott  being  the  pur- 
chaser of  the  N.  E.  %  of  said  quarter  section 
for  tbe  taxes  on  tbe  entire  tract;  and  on  Sep- 
tember 7,  1886,  the  said  S.  K.  Unscott  ob- 
tained a  deed  therefor,  which  was  recorded 
in  September,  1880;  and  that  by  mesne  con- 
veyances tbe  said  title  had  been  vested  In 
George  L  Reid.  The  reply  was  a  general 
denial  of  the  second  and  third  defenses,  and 
a  general  denial  of  all  tbe  other  defenses,  ex- 
cepting it  was  admitted  that  the  land  was 
subject  to  taxation  for  1874  and  1882;  that  It 
was  sold  for  said  taxes  at  the  tax  sales  for 
said  respective  years;  that  a  deed  was  Issued 
to  said  Myers  on  said  sale  of  1875,  and  to 
said  LInscott  on  said  sale  of  1883;  and  that 
by  certain  mesne  conveyances  these  claims  of 
title  had  been  vested  in  tbe  said  George  L. 
Reld,  who  was  la  the  actual  possession  of 
said  premises. 

L  After  Introduction  of  the  evidence  on  the 
part  of  the  plaintiff,  the  defendants  demur- 
red thereto.  This  demurrer  was  overruled, 
and  the  defendants  then  offered  their  evi> 
deuce,  upon  tbe  close  of  which,  on  request  of 
the  defendants,  the  court  instructed  the  Jury. 
to  return  a  verdict  in  their  favor.  The  case 
being  brought  here  by  the  plaintiff,  the  de- 
fendants now  dalm  that  they  were  entitled 
to  Judgment  on  the  pleadings.  There  was  no 
attack  upon  them  by  motion,  demurrer,  or  ob- 
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jectlon  to  tbe  Introdnctlon  of  testimony,  and 
the  dafendanta  did  not  ask  for  Judgment  on 
the  pleadings.  Under  these  drcumatancea, 
they  most  b«  liberally  construed  in  favor  of 
the  plaintiff.  It  ia  urged  that  the  two  tax 
titles  of  the  defendants  having  been  specially 
pleaded  In  the  answer,  and  the  plaintiff  ad- 
mitting by  her  reply  that  the  land  was  sub- 
ject to  taxation,  that  it  was  sold  for  nonpay- 
ment of  taxes,  that  tax  deeds  Issued  on  such 
sales,  and  no  defect  being  pointed  out  In  the 
reply,— their  validity  must  be  taken  as  admit- 
ted. The  plaintiff  did  not  admit,  however,  by 
her  reply,  that  the  taxes  had  been  duly  assess- 
ed and  levied  upon  the  property,  nor  that  the 
land  was  duly  sold  for  delinquent  taxes;  and 
her  general  denial  was  sufficient  to  raise  an 
issue  as  to  said  facts;  and.  In  the  absence  of 
attack  by  any  of  the  methods  hereinbefore  in- 
dicated, this  was  a  sufficient  basis  for  the 
testimony  offered  on  the  part  of  the  plaintiff, 
showing,  among  other  things,  that  some  of 
the  taxes  of  1874  and  subsequent  years  up  to 
the  db.te  of  the  tax  deed  of  1878  were  illegal, 
which  proof  was  fatal  to  the  tax  title,  unless 
saved  by  the  bar  of  the  statute  of  limitations. 
As  to  the  tax  deed  of  1886  upon  the  N.  E.  ^ 
of  the  tract  In  controversy,  the  plaintiff  in- 
troduced no  evidence  whatever;  and  if  a  de- 
murser  to  the  evidence  or  motion  for  verdict 
and  Judgment  as  to  that  portion  alone  had 
been  Interposed,  we  think  it  ought  to  have 
been  sustained. 

2.  The  claim  of  the  plaintiff  was  under  a  tax 
Aeed  to  John  C.  Douglass,  recorded  September 
8,  18C8,  and  embracing  the  taxes  of  1862  to 
1867,  Inclusive,  admitted  to  be  prima  facie  val- 
id, and  a  quitclaim  deed  from  said  John  O. 
Douglass  and  wife  to  the  plaintiff,  of  date 
April  13,  1874,  duly  executed  and  acknowl- 
edged the  same  day,  in  consideration  of  Ave 
dollars  and  of  love  and  affection,  and  by 
way  of  advancement  to  the  plaintiff,  who 
was  bom  August  5,  1868.  This  deed  was 
not  recorded  until  April  28,  1877.  The  first 
deed  under  which  the  defendants  claim  was 
upon  a  sale  made  September  7,  1875,  for  de- 
linquent taxes  of  1874,  the  same  being  bid 
off  by  the  county  treasurer,  and  the  sale  cer- 
tificate on  October  27,  1876.  assigned  to  said 
L.  M.  Myers,  the  taxes  being  paid  until  Oc- 
tober 12,  1878,  when  the  deed  was  executed, 
acknowledged,  and  recorded,  and  when  the 
said  Myers  went  Into  posscsslnu  of  the  land, 
the  same  having  ever  been,  prior  thereto,  va- 
cant and  unoccupied,  and  the  defendants  have 
ever  since  been  In  actual  possession  there- 
of, and  they  also  paid  the  taxes  for  1878- 
1881.  It  Is  cUiimed  by  the  defendants  that 
the  failure  of  the  plaintiff  to  place  h«-  deed 
from  John  C  Douglass  and  wife  on  record 
from  the  time  It  was  executed,  April  13, 
1874,  until  April  28,  1877,  operated  to  give 
priority  to  the  defendants'  title,  which  was 
Inchoate  during  that  period;  and  that  by 
force  of  section  21,  c.  22,  Gen.  St  1868,  re- 
lating to  conveyances,  the  plaintiff's  claim  to 
the  land  is  void  as  against  the  defendants. 


On  the  other  hand.  It  Is  contended  hj  the 
plaintiff  that  the  rule  of  caveat  emptor  ap- 
plies to  purchaaen  at  tax  sales,  and  that  said 
sectlMi  21  has  no  application  to  those  who 
claim  under  an  Independent  title  not  de- 
rived from  the  grantor  in  the  unrecorded 
deed.  The  precise  point  has  never  been  set- 
tled by  this  court,  perhaps  the  nearest  ap- 
proach to  It  being  the  cases  where  the  con- 
test has  been  between  attaching  creditors 
and  the  claimants  under  unrecorded  deed*  or 
mortgages.  Holden  v.  Oarrett,  23  Kan.  96; 
Lee  V.  Bermingbam,  80  Kan.  312,  1  Pac.  73; 
Forwarding  Co.  v.  Mabaffey,  36  Kan.  152,  12 
Pac.  705.  But  the  analogies  between  that 
class  of  cases  and  .the  one  now  under  con- 
sideration are  not  close,  and  we  must  decide 
the  point  as  of  first  impression.  Section  92 
of  the  tax  law  then  in  force  (Gen.  St  1880, 
c.  107)  was  as  follows:  "When  any  lands  or 
town  lots  are  offered  for  sale  for  any  taxes, 
it  shall  not  be  necessary  to  sell  it  aa  the 
property  of  any  person  or  persons;  and  no 
sale  of  any  bind  or  town  lot  for  taxes  shall 
be  considered  Invalid  on  account  of  its  hav- 
ing been  charged  on  the  roll  in  any  other 
name  than  that  of  the  rightful  owner;  but 
such  land  must  be.  In  other  respects,  suffi- 
ciently described  on  the  tax  roll,  and  the  tax- 
es for  which  it  is  sold  be  due  and  unpaid  at 
the  time  of  such  sale."  And,  by  the  f<^m  of 
the  deed  prescribed  by  section  112  of  the 
same  act,  the  title  was  made  subject  "to  all 
rights  of  redemption  provided  by  law."  Thl!^ 
clause  was  sufficient  to  save  all  the  redemp- 
tive rights  of  minors  under  secticm  105  of  the 
act  The  plaintiff  was  the  owner  of  this 
land  by  unrecorded  deed  before  the  taxes  of 
1874  were  levied.  The  taxes,  although  a 
lien  upon  the  land,  were  in  no  sense  a  per- 
sonal charge  against  her.  Purchasers  at  tax 
sales  must  look  entirely  to  the  real  estate 
for  their  security.  The  tax  roll  may  or  may 
not  show-  the  name  of  the  owner,  and  this 
court  has  held  that  the  omission  of  the  name 
of  the  person  to  whom  a  tract  of  land  is 
assessed  from  the  notice  of  the  tax  sale,  and 
from  the  notice  of  the  expiration  of  the  time 
for  redemption,  will  not  invalidate  the  title 
conveyed  by  the  tax  deed.  Shoup  v.  Rail- 
road Co..  24  Kan.  647.  Prior  to  the  transfer 
act  being  chapter  145  of  the  Laws  of  1877, 
the  statement  of  the  names  of  the  owners 
of  land  on  the  assessment  rolls  must  have 
been  very  defective,  and  we  presume  little 
attention  was  paid  to  such  names  by  pur- 
chasers at  tax  sales.  The  security  being  up- 
on the  land,  and  the  owner  bound  to  pay  the 
taxes,  penalties,  and  a  high  rate  of  interest 
in  order  to  redeem,  investofs  at  tax  sales 
were  not  likely  to  go  to  the  records  In  the 
office  of  the  reglstn*  of  deeds  to  ascertain  the 
ownership  before  making  their  investments. 
Under  these  circumstances,  we  think  a  mi- 
nor, who  owned  the  land  by  deed  imrecord- 
ed  when  the  taxes  were  levied,  and  sale 
made,  but  recorded,  before  the  execution  of 
the  tax  deed,  would  not  be  cut  off  hj  said 
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section  21  of  the  act  relating  to  conveyances 
from  redeeming  the  land,  nor  from  aasertlng 
her  right  thereto  by  action. 

The  defendants  further  contend  in  their 
Tjrief  that  the  plaintiff  was  not  the  owner  at 
the  date  of  tlie  tax  sale  of  1S75,  because, 
although  the  quitclaim  deed  was  executed  in 
1874,  yet  there  was  no  proof  of  delivery  of  it 
at  any  time  prior  to  the  placing  of  it  <hi  rec- 
ord; but  we  think  It  sufficiently  appears  that 
the  deed  was  delivered  on  the  date  of  its 
execution.  At  least  counsel  for  defendants 
«o  treated  it  in  their  objection  to  its  intro- 
.duction,  wherein  they  stated  that  said  deed 
was  "dated  and  delivered  on  the  ]3th  day  of 
April,  1874,  and  not  recorded  until  the  28th 
day  of  April,  1877." 

3.  It  appears  that  on  Jane  14,  1882,  John 
<;.  Douglass,  as  agent  for  the  plaintiff,  made 
an  offer  to  said  L.  M.  Myers,  then  county 
treasurer,  to  redeem  the  land,  and  tendered 
to  him  $223.70  in  lawful  money  for  that  pur- 
pose, the  tender  being  made  on  behalf  of 
.said  minor  child,  and  the  treasurer  so  in- 
formed at  the  time;  but  he  refused  the  ten- 
■6et.  The  defendants  claim  that  the  amount 
of  the  tender  was  insufficient,  under  section 
105  of  said  tax  law  of  1868;  and  this  is 
based  upon  the  assumption  that  interest  on 
the  amount  paid  at  the  tax  sale  and  on  sub- 
sequent taxes  should  be  computed  up  to  the 
.date  of  the  deed,  and  that  this  should  form 
.a  new  principal  on  which  interest  should  be 
reckoned  thereafter.  The  words  of  the  stat- 
ute do  not,  in  our  opinion,  authorisse  this 
■construction;  and,  failing  to  do  so,  we  would 
not  feel  warranted  in  giving  the  language  an 
interpretation  which  would  allow  interest  up- 
on interest.  Computing  interest  upon  each 
payment  down  to  June  14,  1882,  including 
the  cost  of  deed  and  recording  the  same,  we 
find  that  the  tender  was  sufficient  in  amount. 

4.  The  plaintiff  was  a  minor  until  August 
Ti,  1886.  This  land  was  conveyed  to  her 
April  13,  1874.  It  was  sold  for  taxes  Sep- 
tember 7,  1875.  The  certificate  was  assign- 
ed to  L.  M.  Myers  October  27,  1876,  and  the 
tax  deed  was  executed  October  12,  1878, 
when  the  said  L.  M.  Myers  entered  Into  pos- 
session of  the  land,  which  had  theretofore 
been  vacant  and  unoccupied.  Although  a 
minor,  her  right  of  action  would  have  been 
barred  within  five  years  thereafter,  if  no  of- 
fer to  redeem  had  been  made,  or  had  the 

-tender  been  insufficient  In  amount  Goodman 
V.  WUson,  54  Kan.  709.  39  Pac.  704,  and 
cases  cited.  But  a  sufficient  offer  to  re- 
deem, with  tender  of  payment,  was  made 
June  14,  1882,  and  the  first  action  was  com- 
menced June  10,  1887,  which  was  In  time, 
under  section  141  of  the  tax  law;  and,  as 
she  commenced  the  present  action  within 
less  than  one  year  after  the  dismissal  of  the 
first,  we  must  hold  that  her  rights  are  saved 
by  section  23  of  the  Code. 

Some  other  questions  are  raised  in  the  case, 
but  the  record  is  not  entirely  satisfactory 
thoreon;  and  we  deem  it  unnecessary  to  de- 


cide the  same  at  this  time.  The  Judgment 
will  be  reversed,  and  the  cause  remanded  fur 
a  new  trial.   All  the  Justices  concurring. 


(55  Kan.  4»1) 
ATCHISON,  T.  &  S.  K.  R.  CO.  v.  HUGHES. 

(Supreme  Court  of  Kansas.     July  6,  1895.) 
Cabbiexs— Deatb  of  Passenger— Neoligb.n'cb— 

COVTSIBUTOBT  NeOLIOENCE— DAMAGES. 

1.  It  is  negligence  on  the  part  of  a  railroad 
company  for  those  in  charge  of  a  passenger  train 
to  indnce  a  passenger  to  leave  the  train  while  in 
motion,  and  a  gross  disregard  of  the  duty  it 
owes  to  him  not  to  stop  the  train  entirely,  and 
give  the  passenger  ample  time  and  opportunity  to 
alight 

2.  It  is  not  contribntory  negligence  per  ee 
for  a  passenger  to  alight  from  a  moving  train; 
but  the  question  as  to  whether  the  act  consti- 
tutes negligence  depends  upon  whether  the  dan- 
ger was  so  obvious  that  a  prudent  person  would 
not  under  the  circumstances  have  made  the  at- 
tempt, and  is  to  be  determined  by  the  jury  upon 
a  consideration  of  the  rate  of  speed  the  train  had 
acquired,  the  place,  the  conduct  of  those  in 
charge  of  the  train,  and  ail  the  circmnstances 
cornected  with  the  act  of,aUghting, 

3.  The  mere  fact  that  the  passenger  acts 
npon  the  advice  or  command  of  the  conductor 
would  not  justify  him  in  attempting  to  alight 
from  the  train  whei  it  was  obviously  dangerous 
to  do  so,  and  the  fault  of  the  conductor  in  this 
respect  will  not  relieve  the  passenger  from  the 
consequences  of  his  own  reckless  acts.  But  if 
the  train  is  moving  very  slowly,  and  the  pas- 
senger, upon  the  suggestion  or  request  of  those 
in  charge  of  the  train,  attempts  to  alight,  and  is 
injured.  It  is  a  proper  question,  for  the  jury 
whether  it  was  a  prudent  ot'  ordinarily  careful 
act,  or  whether  it  was  a  rash  and  reckless  ex- 
posure to  peril  and  hazard. 

4.  A  slight  inattention  to  dnty,  which  is  not 
the  proximate  cause  of  the  injury,  does  not  bar 
a  recovery  for  injury  to  a  passenger  resulting 
from  the  ordinary  or  gross  negligence  of  the  rail- 
road company. 

5.  While  mortality^  tables  are  admissible  in 
evidence  to  assist  the  jury  in  estimating  the  ex- 
pectancy of  life,  they  are  not  indispensable,  and 
the  jury  may  make  their  estimate  from  the  age, 
health,  habits,  and  the  physical  condition  of  the 
person  at  the  time  of  his  death;  and,  upon  the 
testimony  in  this  case,  it  is  hdd  that  the  verdict 
cannot  be  disturbed  on  the  ground  that  exces- 
sive damages  were  allowed. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Osage  county; 
William  Thompson,  Judge. 

Action  hj  Margaret  Hughes  against  the 
Atchison,  Topeka  &  Santa  F6  Railroad  Com- 
pany. Plaintiff  bad  Judgment,  and  defendant 
brings  error.    Affirmed. 

This  action  was  brought  in  the  district 
court  of  Osage  county  by  Margaret  Hughes 
against  the  Atchison,  Topeka  &  Santa  F6 
Railroad  Company  to  recover  damages  for 
the  death  of  her  husband,  John  Hughes.  The 
petition  alleges,  among  other  things,  "that  on 
or  about  one  o'clock  of  the  morning  of  March 
20,  1890,  the  said  John  Hughes,  in  company 
with  his  relatives  and  friends,  being  at  the 
station  of  Scranton,  on  the  line  of  defend- 
ant's railroad,  and  being  desirous  of  going  to 
the  station  of  Peterton,  also  on  the  line  of 
defendant's  railroad,  purchased  and  paid  for, 
from  the  ticket  agent  ot  defendant  at  Scran.- 


Digitized  by 


Google 


920 


PACIFIC  REPORTER,  Vol  40. 


(Kan. 


ton,  a  ticket  authorizing  and  empowering  bim 
to  ride  and  journey  upon  a  passenger  train 
of  the  defendant's  then  about  to  arrive  at 
Scranton,  on  its  Journey  to  Peterton  and 
points,  beyond;  that  in  a  sbori:  time  there- 
after said  train  arrived,  and  the  said  John 
Hughes  went  on  board  said  train,  and  took 
passage  for  said  station  of  Peterton;  tliat 
said  train  proceeded  on  its  journey  towards 
Peterton;  that  the  conductor  of  said  train 
and  in  charge  thereof  took  up  the  ticket  of 
the  said  John  Hughes,  and  was  advised  of 
the  fact  that  said  John  Hughes  and  those 
with  lilm  were  to  get  off  at  Peterton;  that, 
as  the  train  approached  the  station  of  Peter- 
ton, the  conductor  Informed  and  gave  said 
John  Hughes  and  Ills  friends  who  were  with 
him  to  be  informed  tliat  the  train  would  not 
stop  at  Peterton,  but  would  slack  up  speed 
so  that  they  might  leave  the  train  at  the  sta- 
tion In  safety,  and  that  they  must  do  so; 
that  the  train  slackened  Its  speed,  and,  in 
obedience  to  the  commands,  request,  invita- 
tion, and  solicitation  of  the  said  conductor, 
all  'the  persons  in  company  with  the  said 
John  Hughes  left  the  train  at  a  place  which 
the  said  conductor  gave  all  of  them  to  be  In- 
formed and  understand  was  the  station  of 
Peterton;  that  the  said  station  of  Peterton 
was  unllghted;  that  the  train  had  run  past 
the  station  and  platform,  and  was  then,  not- 
.wlthstanding  the  speed  had  been  slackened, 
running  at  a  dangerous  rate  of  speed  to  leave 
the  train;  that  the  said  Jotin  Hughes,  hav- 
ing but  little  experience  in  railroad  traveling, 
and  relying  upon  the  said  commands,  re- 
quests, invitation,  and  solicitation  of  the  said 
conductor,  with  all  the  others  of  his  party, 
left  the  train,  being  deceived  by  the  said  con- 
ductor as  to  the  place  where  they  should 
alight,  and  by  the  darkness  of  the  place,  and 
as  to  the  speed  of  the  train;  that  the  said 
John  Hughes  was  the  last  to  alight;  that  the 
conductor  knew  that  they  all  Intended  to 
alight,  and  while  alighting  from  the  train, 
and  then  knew  that  It  was  dangerous  to  life 
and  limb,  and  which  the  said  John  Hughes 
did  not  know,  nor  .did  he  have  reasonable 
means  to  know;  that  the  whole  party  were 
hurried  off  the  train  by  the  conductor;  that 
one  of  the  i>arty  was  severely  injured,  and 
the  said  John  Hughes  then  received  fatal  in- 
juries, from  which  he  died  in  a  few  moments 
afterwards;  that  the  said  John  Hughes  was 
in  the  exercise  of  care  at  the  time;  and  that 
bis  death  was  caused  and  produced  by  the 
negligence  and  carelessness  of  said  conduct- 
or in  not  stopping  said  train  at  the  platform 
and  station  of  Peterton,  and  his  criminal  and 
willful  negligence  in  compelling,  command- 
ing, requiring,  inviting,  and  soliciting  the 
said  John  Hughes  to  leave  the  train  in  the 
nighttime  at  an  unllghted  station  ground,  at 
a  sx>eed  known  to  be  dangerous  to  him,  and 
represented  to  be  safe  to  said  John  Hughes 
to  leave  the  train,  and  in  the  further  negli- 
gence and  carelessness  of  the  defendant  in 
not  requiring  the  train  to  stop,  in  not  by  rule 


and  order  compelling  Its  conductors  to  not 
put  off  passengers  while  trains  were  in  mo- 
tion, and  In  keeping  an  unllghted  station  at 
Peterton,  and  for  all  which  negligence  and 
carelessness  the  defendant  is  by  law  respon- 
sible and  liable;  that,  at  the  time  of  his 
death,  said  Hughes  was  40  years  of  age,  the 
head  of  said  family,  supported  wholly  by  bis 
labor;  and  that,  by  reason  of  his  death,  his 
said  next  of  kin  and  heirs  at  law  have  suf- 
fered and  sustained  pecuniary  damage  and  loss 
by  his  death  to  the  extent  of  $10,000;  and  that 
this  action  is  brought  to  recover  the  same  for 
their  exclusive  benefit  and  use,  as  well  as  the 
sum  of  15,000  for  vindictive  damages  and  smart 
money  by  reason  of  the  gross  acts  of  negligence 
of  defendant  heretofore  recited,  and  for  costs." 
The  answer  of  the  defendant  was  a  gen- 
eral denial  and  an  averment  of  contribu- 
tory negligence.  In  the  second  defense,  it 
is  alleged  that  the  Injuries  sustained  by 
Hughes  were  wholly  the  result  of  his  at- 
tempt to  leave  the  train  while  the  same  was 
in  motion,  and  while  he  was  under  the  in- 
fluence of  intoxicating  liquor,  and  in  a  con- 
dition produced  by  the  use  of  intoxicating 
liquor,  such  as  to  render  him  unable  to  safely 
alight  from  a  train  In  motion.  No  reply  was 
filed.  The  case  was  tried  at  the  April  term, 
1890;  audi  upon  the  testimony,  the  jury  found 
that  John  Hughes  came  to  his  death  by  rea- 
son of  the  negligence  of  the  conductor  and 
brakeman  In  failing  to  stop  the  ti-ain  at  the 
station  of  Peterton,  and  see  him  safely  off. 
It  was  found  that  they  required  him  to  get 
off  near  the  depot  while  the  train  was  in  mo- 
tion and  running  at  a  dangerous  rate  of 
speed.  It  was  further  found  that  be  was  40 
years  of  age;  that  his  occupation  was  a  coal 
miner;  that  be  was  capable  ot  earning  $42 
per  month;  and  that  he  might  be  reasonably 
expected  to  earn  such  wages  for  a  period  of 
25  yeara  The  general  verdict  was  in  favor 
of  the  plaintiff  below,  and  the  damages 
awarded  were  $7,830.  The  railroad  company 
brings  the  case  here  for  review. 

A.  A.  Hurd  and  W.  Littlefield,  for  plaintiff 
in  error.  Henry  B.  Hughbanks  and  Frank 
A.  Hay,  for  defendant  in  error. 

JOHNSTON,  J.  (after  stating  tbe  facts). 
The  first  contention  of  the  railroad  comiiany 
is  that,  upon  the  pleadings,  judgment  should 
have  been  given  in  its  favor.  The  basis  of 
this  claim  is  that  contributory  negligence  was 
set  up  as  a  defense  in  tbe  answer  of  the  rail- 
road company,  and  that,  as  there  was  no  re- 
ply or  denial  of  the  averment  of  contributory 
negligence,  it  must  be  taken  as  true.  The  pe- 
tition alleged  that  the  deceased  was  In  the 
exercise  of  care  when  he  attempted  to  alight 
from  the  train  upon  the  order  of  the  con- 
dnctor,  and  the  answer  of  tbe  company  con- 
tained a  general  denial  of  all  the  averments 
of  the  petition.  If  any  reply  was  necessary 
to  close  the  issue,  it  appears  to  have  been 
overlooked  and  waived  by  the  jtarties,  and  to 
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have  been  regarded  as  unnecessary  by  the 
court.  The  parties  evidently  proceeded  upon 
the  theory  that  an  issue  had  been  fairly  raised 
as  to  whether  Hughes  was  In.  the  exercise  of 
due  care  when  the  fatality  occurred.  A  great 
part  of  the  testimony  produced  at  the  In- 
stance of  the  lArtles  bore  upon  that  question, 
and  no  objection  was  made  by  the  railroad 
company  that  the  pleadings  were  Insufficient, 
nor  that  the  absence  of  a  reply  entitled  it  to 
a  Judgment.  At  the  commencement  of  the 
trial,  an  objection  was  made  to  the  admission 
of  any  testimony,  but  the  ground  of  the  ob- 
jection was  that  the  petition  failed  to  state 
sufficient  facts  to  constitute  a  cause  of  ac- 
tion; and,  at  the  end  of  the  testimony  offered 
to  sustain  the  allegations  of  the  petition,  a 
demurrer  to  the  erldence  was  interposed, 
which  was  overruled.  Neither  of  these  ob- 
jections called  the  attention  of  the  court  to 
the  necessity  or  omission  of  a  reply.  In.  view 
of  the  conduct  of  the  parties  In  the  course  of 
the  trial,  the  objection  that  there  was  no  re- 
ply comes  too  late,  and  cannot  be  heard  for 
the  first  time  in  the  supreme  court. 

The  next  contention  of  the  railroad  company 
is  that  the  conduct  of  the  deceased  In  attempt- 
ing to  alight  from  the  train  on  a  dark  night, 
when  it  was  in  motion,  was  reckless  negli- 
gence, although  he  may  hare  been  Invited  or 
commanded  by  the  conductor  to  do  so,  and 
therefore  the  court  erred  In  refusing  the  re- ' 
quest  of  the  defendant  to  instruct  the  jury 
to  return  a  verdict  in  Us  favor.  On  the 
night  of  March  19,  1S90,  John  Hughes,  his 
boy,  who  was  about  11  years  old,  James 
O'Melia,  his  father-in-law,  who  was  about  68 
years  old,  and  Alex  O'Melia,  his  brother-in- 
law,  about  26  years  of  age,  boarded  a  regular 
passenger  train  of  the  railroad  company  at 
Scranton,  for  the  purpose  of  riding  to  Peter- 
ton,  a  station  about  12  miles  away.  Hughes 
and  the  elder  O'Melia  took  seats  near  togeth- 
er, in  the  front  end  of  a  coach,  while  the 
younger  O'Melia  and  the  boy  found  seats  in 
the  rear  end  of  the  same  coach.  Alex  O'Melia 
had  procured  the  tickets  for  the  party,  and 
they  were  taken  up  by  the  conductor  shortly 
after  the  departure  from  Scranton.  The  tes- 
timony of  the  plaintiff  below  tended  to  show 
that,  before  reaching  Peterton,  the  conductor 
told  Alex  O'Melia  that  the  train  would  not 
come  to  a  full  stop  at  Peterton,  but  would 
only  slow  up  for  them  to  get  off,  when  Alex 
responded  that  the  train  ought  to  be  stopped, 
to  enable  the  two  older  men,  who  were  sitting 
at  the  front  end  of  the  coach,  to  get  off,  and  in 
reply  the  conductor  advised  him  to  take  care 
of  himself,  and  let  the  others  take  care  of 
themselves.  It  tended  to  show  that  after  the 
whistle  had  been  sounded  for  the  station,  and 
as  they  approached  the  station  of  Peterton, 
Hughes  and  James  O'Melia  were  told  that 
this  was  their  station,  and  to  get  up  and  get 
off,  which  they  proceeded  to  do.  Alex  O'Me- 
lia and  the  boy  went  out  on  the  rear  platform 
of  the  coach;  and  when  they  arrived  at  the 
station,  and  the  train  was  running  slowly, 


Alex  took  the  boy  In  his  arms,  and  Jumped 
upon  the  platform.  The  conductor  was  on 
the  platform  of  the  next  car,  and  Inquired  if 
all  were  off,  when  Alex  told  him  that  they 
were  not  Nevertheless,  the  conductor  gave  a 
signal,  and  the  train  commenced  to  run  faster. 
Alex  walked  a  few  steps  along  the  platform, 
and  found  his  father  lying  on  his  face  and 
hands,  and  a  little  further  along,  and  beyond 
the  platform,  the  body  of  Hughes  was  found 
in  a  mangled  condition.  The  arrival  of  the 
train  was  after  midnight,  when  It  was  very 
dark,  and  the  station  was  not  lighted,  nor 
was  there  any  one  In  charge  of  the  same.  It 
Is  true  that  the  testimony  offered  in  behalf 
of  the  railroad  company  is  to  the  effect  that 
the  train  came  to  a  full  stop  at  Peterton,  and 
that  they  remained  at  the  station  between  two 
and  three  minutes,  giving  ample  time  for 
passengers  to  leave  tlie  train.  Testimony  was 
offered  to  show  that  Hughes  had  been  sleep- 
ing; and  remained  on  the  train  until  aft^r 
they  departed  from  Peterton,  ajid  that  he 
jumped  from  the  train  after  It  had  left  the 
station,  and  while  It  was  in  motion.  An  ef- 
fort was  also  made  to  show  that  he  was  some- 
what Intoxicated  at  that  time. 

Some  of  the  circumstances  developed  in  the 
case  strongly  tended  to  sustain  the  theory  of 
the  plaintiff,  but  the  conflict  In  the  testimony 
has  been  settled  by  the  jury,  and  we  must 
assume  that,  upon  all  disputed  questions,  the 
facts  are  as  the  testimony  of  the  plaintiff 
below  would  show.  Accepting  that  offered 
In  her  behalf  as  true,  the  company  was  clear- 
ly guilty  of  culpable  negligence.  It  Is  well 
settled  that  it  is  negligence  on  the  part  of  a 
railroad  company  for  those  In  charge  of  a 
passenger  train  "to  Induce  a  passenger  to 
leave  the  train  while  in  motion,  and  a  gross 
disregard  of  the  duty  it  owes  to  him  not  to 
stop  the  train  entirdy,  and  give  the  pas- 
senger ample  time  and  opportunity  to  alight" 
Filer  V.  Railroad  Co.,  49  N.  X.  51;  Bucher 
v.  RaUroad  Co.,  98  N.  Y.  128;  Beach,  Contrlb. 
Neg.  160;  2  Am.  &  Bng.  Enc.  Law,  761.  It 
Is  not  contributory  negligence  per  se  for  a 
passenger  to  leave  a  train  which  is  in  mo- 
tion. Of  course,  a  passenger  must  exercise 
ordinary  care;  and  if  he  voluntarily  places 
himself  In  a  perilous  position,  and  incurs  a 
danger  so  obvious  that  an  ordinarily  prudent 
man  would  not  encounter  It,  there  can  be  no 
recovery.  Whether  the  act  of  Hughes  in 
leaving  the  train  while  It  was  In  motion  con- 
stitutes contributory  negligence  barring  a  re- 
covery depends  upon  whether  the  danger  was 
80  patent  that  a  prudent  man,  under  the  cir- 
cumstances, would  not  have  made  the  at- 
tempt We  think  it  was  clearly  a  question 
of  fact  for  the  jury  to  determine.  According 
to  the  testimony  of  the  plaintiff,  the  train  was 
running  slowly,  and  at  such  a  diminished 
rate  of  speed  the  motion  of  the  train  may 
have  been  hardly  perceptible.  From  the  tes- 
,'  uony  it  would  appear  that  James  O'Melia 
was  unable  to  determine  whether  the  train 
was  actually  in  motion  when  he  attempted  to 
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alight.  The  fact  that  there  was  no  light  at 
the  station  made  it  the  more  difficult  to  de- 
cide as  to  the  motion  of  the  train  and  the 
danger  of  leaving  it.  Then  he  would  nat- 
urally think  that  the  train  would  be  brought 
to  a  stop,  and  the  conductor  would  not  in- 
vite him  to  leave  the  car  when  it  'was  im- 
safe  to  do  so.  Of  course,  the  mere  fact  that 
he  acted  upon  the  advice  or  command  of  the 
conductor  would  not  Justify  him  In  attempt- 
ing to  alight  from  the  train  when  it  was  bb- 
viously  dangerous,  and  the  fault  of  the  con- 
ductor would  not  relieve  the  passenger  from 
the  consequences  of  his  own  reckless  acts. 
"When;  however,  the  passenger,  under  the 
encouragement  or  instruction  of  the  compa- 
ny's servants,  makes  the  leap,  and  suffers  an 
injury  therefrom,  such  an  act  on  the  part  of 
the  passenger  is  not  geiierally  held  contribu- 
tory negligence;  but  when  the  passenger 
leaves  the  train  voluntarily,  even  though  at 
the  suggestion  of  the  conductor  or  other  train- 
men, while  the  train  is  in  motion,  it  Is  a 
question  for  the  Jury  whether  he  acted  as  a 
prudent  man  under  the  circumstances." 
Beach,  Contrlb.  Neg.  §  148.  In  the  Filer  Case, 
already  cited,  the  following  language  is  used: 
"That  there  was  more  hazard  in  leaving  a  car 
while  in  motion,  although  moving  ever  so 
slowly,  than  when  it  is  at  rest,  is  self-evi- 
dent. But  whether  it  is  imprudent  and  care- 
less to  make  the  attempt  depends  upon  the 
circumstances;  and  where  a  party,  by  the 
wrongful  act  of  another,  has  been  placed  In 
circumstances  calling  for  an  election  between 
leaving  the  cars  or  submitting  to  an  incon- 
venience and  a  further  wrong,  it  is  a  proper 
question  for  the  Jury  whether  it  was  a  pru- 
dent and  ordinarily  carefol  act,  or  whether 
it  was  a  rash  and  reckless  exposure  of  the 
person  to  peril  and  hazard."  See,  also.  Rail- 
road Co.  V.  Crunk,  119  Ind.  642,  21  N.  E.  31; 
Nichols  V.  Railway  Co.,  68  Iowa,  732,  28  N. 
W.  44;  Carr  v.  Railroad  Co.  (CaL)  83  Pac. 
213;  Odom  v.  Railroad  Co.  (La.)  14  South. 
734;  Carruth  v.  Railroad  Co.,  Id.  736;  Cous- 
ins V.  Railroad  Co.  (Mich.)  56  N.  W.  14;  2 
Am.  &  Kng.  Enc.  Law,  762,  and  cases  hereto- 
fore cited. 

If  the  conductor  hustled  Hughes  and  the 
other  passengers  from  the  cars  at  Peterton, 
in  the  darkness,  as  the  witnesses  for  the 
plaintiff  below  have  stated,  he  was  certainly 
guilty  of  gross  negligence,  when  It  was  his 
duty  to  exercise  the  highest  degree  of  reason- 
able care  in  safely  setting  them  down  at  the 
station;  and,  under  the  authorities  which 
have  been  cited,  it  was  clearly  a  question  for 
the  Jury  to  determine  whether  Hughes  was 
in  the  exercise  of  ordinary  care  when  he 
obeyed  the  order  of  the  conductor,  and  at- 
tempted to  alight  from  the  train. 

Some  objections  are  made  to  the  answers 
given  by  the  Jury  to  the  special  questions 
submitted,  but  we  find  nothing  substantial 
in  them.  In  response  to  one  question,  the 
Jury  answered  that  the  body  of  Hughes  was 
found  from  GO  to  90  feet  below  the  south  end 


of  the  depot,  while  most  of  the  testimony 
fixed  the  point  at  about  120  feet  from  the 
depot.  We  do  not  deem  the  answer  to  be  of 
much  importance,  but  an  examination  of  the 
testimony  shows  that  the  witnesses  only  es- 
timated the  distance,  and  did^not  undertake 
to  give  the  exact  measurement  We  think 
there  was  testimony  to  sustain  the  findings 
that  were  made,  and  we  can  see  no  such  iii- 
corsistency  in  the  findings  as  will  Justify  a 
reversal. 

It  is  next  Insisted  that  the  court  erred  In 
Its  instructions  to  the  Jury  by  requiring  the 
application  of  the  rule  of  comparative  negli- 
gence. Instructing  in  regard  to  gross  negli- 
gence, and  in  other  respects  In  the  giving  and 
refusing  of  Instructions.  The  court  In  its 
charge  stated  the  rules  which  govern  where 
there  is  mutual  or  concurring  negligence.  It 
also  recognized  dlEFerent  degrees  of  negli- 
gence, and,  in  doing  so,  to  some  extent  seemed 
to  place  the  gross  negligence  of  the  com- 
pany against  the  slight  negligence  of  the  de- 
ceased. Evidently,  the  trial  court  had  in 
mind  some  of  the  decisions  of  this  conrt 
where  it  la  held  that  a  slight  inattention  to 
duty,  which  is  not  the  proximate  cause  of  the 
Injury,  does  not  bar  a  recovery  for  injury  re- 
sulting from  the  negligence  of  another.  Al- 
though some  of  the  language  employed  was 
objectionable.  It  is  clear  that  the  court  did 
not  indorse  the  doctrine  of  comparative  neg- 
ligence, nor  give  the  Jury  to  understand  that, 
if  Hughes  was  guilty  of  ordinary  negligoice 
contributing  to  his  death,  there  might  be  a 
recovery,  because  the  company  was  guilty  of 
greater  negligence.  The  passenger  is  re- 
quired to  exercise  ordinary  care,  and  his  fail- 
ure to  exercise  the  highest  or  extraordinary 
care  will  not  preclude  a  recovery  for  an  in- 
Jury  caused  by  the  gross  or  ordinary  negli- 
gence of  the  railroad  company.  It  Is  conced- 
ed that  extraordinary  care  Is  not  required 
of  a  plaintiff  who  brings  an  action  of  negli- 
gence, and  that  slight  negligence  on  hia  part 
will  not  defeat  a  recovery.  In  the  caae  of 
Railway  Co.  ▼.  Peavey,  29  Kan.  180,  cited 
by  plaintiff  in  error.  It  is  said  that  "It  is  set- 
tled in  this  state  that  a  party  may  recover  for 
injuries  done  to  him  or  his  property  caused 
by  the  negligence  of  another,  even  if  his  neg- 
ligence, is  slight"  While  this  view  was 
adopted,  and  degrees  of  negligence  were  rec- 
ognized, at  the  same  time  tlie  conrt  plainly 
instructed  the  Jury,  and  kept  It  l>efore  them 
throughout  the  charge,  that.  If  Hughes  faOed 
to  exercise  ordinary  care  and  prudence  in 
Jumping  from  or  leaving  the  train,  there  could 
be  no  recovery  for  bis  death.  Taking  all 
the  instructions  together,  we  think  the  Jury 
was  not  misled  by  the  language  of  the  court 
which  is  complained  of,  and  that  under  the 
decisions,  it  cannot  be  held  that  prejudidai 
error  was  committed  In  charging  the  Jury  as 
to  the  care  required  of  the  company  and  of 
the  deceased.  Railway  Co.  T.  Rollins,  5  Kan. 
167;  Sawyer  v.  Sauer,  10  Kan.  406;  Hallway 
Co.  T.  Pointer,  14  Kan.  87;  Railway  Co.  v. 
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Young,  19  Kan.  488;  Rallwaj-  Co.  v.  Rich- 
ardson, 25  Kan.  391;  Railway  Co.  v.  Peavey, 
29  Kan.  170;  Railway  Co.  v.  Henry,  36  Kan. 
565,  14  Pac.  1.  The  testimony  which  was 
introduced  warranted  the  court  in  stating  the 
rule  of  gross  negligence  to  the  Jury,  and,  after 
an  examination  of  the  entire  charge,  we  are 
satisfied  that  the  remaining  objections  to  the 
rulings  upon  the  Instructions  given  and  re- 
fused are  not  substantial,  nor  can  error  be 
predicated  on  them. 

The  final  objection  is  that  the  damages  al- 
lowed are  excessive.  According  to  the  testi- 
mony, Hughes  was  40  years  of  age,  a  man 
of  good  habits,  with  good  health  and  a  sound 
body.  He  was  an  industrious  man,  who  had 
been  engaged  in  mining,  and  who  had  earned 
wages  as  high  as  $5  per  day;  and  the  jury 
found  that  in  his  usual  vocation  he  was  ca- 
pable of  earning  $42  per  month,  and  his  earn- 
ings were  computed  for  a  period  of  25  years. 
It  is  said  that  no  mortality  tables  were 
Introduced  to  show  the  probable  duration  of 
the  life  of  the  deceased.  Such  tables  are  ad- 
missible in  evidence,  to  assist  the  jury  in  es- 
timating the  expectation  of  life,  but  they  are 
not  Indispensable.  The  Jury  may  malce  their 
estimate  from  the  age,  health,  habits,  and  the 
physical  condition  of  the  peraon  at  the  time 
of  his  death.  The  court  cannot  Interfere  with 
the  verdict  of  the  Jury  upon  the  ground  of- 
excesslve  damages,  unless  they  are  so  great 
as  to  appear  to  have  been  given  under  the 
Influence  of  partiality  or  prejudice.  .Although 
the  amount  awarded  was  liberal,  we  cannot 
disturb  the  Judgment  on  the  ground*  of  ex- 
cessive damages.  The  Judgment  of  the  dis- 
trict court  will  be  affirmed.  All  the  Justices 
concurring. 


(Se  Kan.  582) 
CHICAGO.  K.  &  W.  R.  CO.  v.  PRAZER. 
(Supreme  Court  of  Kansas.     July  6,  1895.) 

CaBHIEKS— LlABlMTT  FOR    DbATH    OV    FaBSBNOEB. 

1.  As  the  conductor  in  charge  of  a  construc- 
tion train  is  the  representative  of  the  railroad 
company,  and  the  manager  of  the  train,  his  ac- 
tion in  receiving  passengers  upon  such  train  and 
collecting  fare  from  them  ordinarily  entitles 
them  to  the  rights  of  passengers,  and  to  such 
care  and  attention  as  can  be  reasonably  given  to 
them  upon  such  a  train. 

2.  The  fact  that  the  conductor  may  have  car- 
ried passengers  without  authority  from  the  com- 
pany, and  contrary  to  instructions  given  him, 
will  not  relieve  the  company  from  liability  for 
the  failure  to  exercise  due  care  towards  those  so 
received  as  passengers,  unless  they  knew  they 
were  riding  m  violation  of  tie  rules  of  the  com- 
pany, and  had  willfully  joined  with  the  conduct- 
or in  committing  a  wrong  against  the  company. 

3.  Where  the  railroad  company  is  engaged 
in  the  construction  of  a  railroad,  and  a  person  is 
received  as  a  passenger  by  the  condnctor  of  a 
construction  train,  to  be  carried  over  the  newly- 
built  portion  of  the  road,  and  which  had  not 
yet  been  opened  for  public  traffic,  and  where 
such  person  has  been  safely  carried  to  his  des- 
tination, and  to  a  point  which  wag  then  the  end 
of  the  railroad,  and  had  been  afforded  almost 
half  an  hour  to  leave  the  train,  the  company 
no  longer  owed  him  any  duty  as  a  passenger,  nor 
was  it  under  any  obligation  to  him  as  such. 


4.  Where  it  is  not  claimed  that  there  was 
any  omission  of  duty  towards  snch  person  until 
after  he  had  reached  hia  destination,  nor  undl 
after  his  right  as  a  passenger  had  terminated,  an 
instruction  by  the  court  upon  the  duty  of  tho 
company  towards  passengers,  holding  it  to  the 
use  of  the  ctmost  care  and  skill  within  the 
scope  of  human  foresight,  and  liable  for  the 
sliKhtest  negligence  on  the  part  of  its  servants 
and  agents,  is  misleading  and  erroneous. 

5.  Where  a  i>er8on  takes  passage  upon  a  con- 
struction train  <o  rim  over  an  uniinished  rail- 
road, and  is  aware  of  its  incomplete  condition, 
and  that  the  track  had  just  been  laid  to  the 
point  of  destination,  and  there  had  not  been 
sufficient  time  to  bnlld  a  depot  or  to  provide 
station  facilities  at  that  point,  the  company  does 
not  owe  him  the  duty  to  have  a  suitable  depot 
and  platform  at  the  end  of  the  line,  and  the  ab- 
sence of  the  same  cannot  be  regarded  as  negli- 
gence towards  him. 

6.  The  testimony  examined,  and  held  to  be 
insufficient  to  sustain  some  of  the  special  findings 
returned  by  the  jury. 
(Syllabus  by  the  Court) 

Error  from  district  court,  Scott  county;  V. 
H.  Grlnstead,  Judge. 

Action  by  Susanna  Frazer  against  the  Chi- 
cago, Kansas  &  Western  Railroad  Company. 
Plaintiff  had  Judgment,  and  defendant 
brings  eiTor.     Reversed. 

A.  A.  Hurd  and  J.  Q.  Bgan,  for  plaintiff 
In  error.  Travis  Morse  and  B.  B.  Hubbell, 
for  defendant  in  error. 

JOHNSTON,  J.  Susanna  Frazer  brought 
an  action  against  the  Chicago,  Kansas  & 
Western  Railroad  Company  to  recover  for 
the  death  of  her  son,  J.  H.  Frazer,  who,  she 
alleges,  was  killed  while  a  passenger  on  a 
railroad  train  of  the  defendant,  by  reason  of 
the  company  and  its  servants  running  their 
train  In  a  careless,  reckless,  and  wanton 
manner,  and  with  gross  negligence.  Into  an 
obstruction  which  was  upon  the  railroad 
track.  On  July  13,  1887,  the  Chicago,  Kan- 
sas &  Western  Railroad  was  In  process  of 
construction  and  had  been  completed  from 
Great  Bend  to  Dlghton.  Construction  work 
was  going  on  beyond  Dlghton,  and  the  rail- 
road track  was  then  laid  as  far  west  as 
Scott  City,  but  the  road  had  not  been  opened 
by  the  company  for  either  freight  or  pas- 
senger business  beyond  Dlghton.  The  only 
trains  in  operation  from  Dlghton  to  Scott 
City  were  construction  trains,  used  for  car- 
rying employfis  and  material,  and  those  In 
charge  of  these  trains  were  directed  not  to 
receive  or  carry  any  passengers  upon  them. 
Notwithstanding  this  direction,  those  in 
charge  of  the  construction  trains  sometimes 
received  passengers  and  collected  fares,  but 
the  money  so  received  was  never  accounted 
for  nor  paid  to  the  company.  On  the  eve- 
ning of  July  13,  1887,  J.  H.  Frazer  boarded 
what  Is  called  the  swing  or  construction 
train,  loaded  with  material,  at  Dlghton.  He 
rode  in  a  caboose  which  was  attached  to 
the  train,  and  which  was  occupied  by  em- 
ployes and  a  few  passengers.  He  was  aware 
of  the  fact  that  the  road  was  unfinished, 
and  under  construction,  and  he  was  aware 
that  the   company  was  not  operating  pas- 
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seuger  trains  on  ttiat  part  of  the  track,  and 
that  the  railroad  was  not  open  for  busi- 
ness furl  her  west  than  Dlghton.  About  five 
or  six  days  before,  track  had  been  laid  as 
far  as  Scott  City,  but  no  depot  had  been  built, 
nor  any  station  conveniences  provided.  The 
:\Ilssourl  Paciflc  Railway  Company  was  then 
building  a  biunch  road  through  that  section 
of  the  state,  and  It  crossed  the  Chicago, 
Kansas  &  Western  Railroad  at  Scott  City. 
On  the  evening  of  July  13,  1887,  a  perma- 
nent crossing  had  not  been  built,  but,  in- 
stead, temporary  provision  was  made  for 
crossing  on  the  top  of  the  rails  of  the  Chi- 
cago, Kansas  &  Western  Railroad,  and  this 
temporaiy  crossing  was  In  charge  of  the 
Missouri  Pacific  employes.  The  construction 
train  on  which  Frazer  rode  that  evening 
reached  Scott  City  after  dark.  It  was  run 
past  the  point  of  intersection  with  the  Mis- 
souri Paciflc  Railway,  up  to  a  temporary 
stopping  place,  on  the  outskirts  of  Scott 
City,  where  the  train  was  met  by  a  bus  and 
a  dray  for  the  transfer  of  passengers  and 
baggage  to  other  parts  of  the  town.  The 
train  remained  at  this  stopping  place  for 
25  minutes,  and  most,  if  not*  all,  of  the  pas- 
sengers and  employes  left  the  train.  It  ap- 
pears that  Frazer  did  not  ride  up  town  on 
the  first  trip,  because  there  was  not  room 
for  him  and  his  trunk  upon  the  bus,  and  par- 
ties who  were  present  heard  the  bus  man 
agree  to  return  for  him.  One  of  the  train- 
men, after  examining  the  caboose  to  see 
whether  all  had  left  there,  and  finding  it 
empty,  as  he  said,  locked  the  same.  A  dif- 
ferent crew  of  men  then  took  charge  of  the 
construction  train,  and  started  to  back  it 
down  to  the  other  side  of  the  Missouri  Pa- 
cific crossing,  which  appears  to  have  been 
about  three-quarters  of  a  mile  east  of  Scott 
City.  It  appears  that  after  the  construction 
train  had  first  passed  the  intersection  with 
the  Missouri  Paciflc  the  temporary  crossing 
had  been  laid  down  for  a  Missouri  Paciflc 
train,  and  left  there,  and  the  construction 
train,  which  was  being  backed  at  the  rate 
of  al3ont  seven  miles  an  hour,  ran  into  the 
crossing,  and  wrecked  the  train.  The  ca- 
lx>ose  and  several  other  of  the  cars  were 
thrown  from  the  track,  and  Frazer  was 
found  dead  a  short  distance  from  the  wreck 
of  the  caboose.  His  mother,  who  is  the  next 
of  kin,  brought  this  action,  and  at  the  end 
of  the  trial  the  Jury  found  against  the  com- 
pany, and  awarded  damages  to  her  in  the 
sum  of  $5,000. 

From  the  testimony,  it  appears  that  the 
conductor,  in  opposition  to  his  instructions, 
sometimes  carried  passengers  upon  the  con- 
struction train;  and  in  answer  to  a  special 
question  the  jury  found  that  Frazer  paid 
the  conductor  for  his  ride  from  Dighton  to 
.Scott  City.  As  the  conductor  is  the  repre- 
sentntlve  of  the  company,  and  the  manager 
of  the  train,  his  action  In  receiving  passen- 
gers upon  a  construction  train  of  the  com- 
pany, and  collecting  fare  from  them,  would 


ordinarily  entitle  them  to  the  rights  of 
passengers,  and  to  such  care  and  attention 
as  can  reasonably  be  given  them  upon  such 
a  train.  The  fact  that  the  conductor  may 
have  carried  passengers  without  authority 
from  the  company,  and  contrary  to  the  in- 
structions given  him,  will  not  relieve  the 
company  from  liability  for  the  failure  to  ex- 
ercise due  care  towards  those  so  received  as 
passengers,  unless  they  knew  they  were 
riding  in  violation  of  the  rules  of  the  com- 
pany, and  had  willfully  Joined  with  the  con- 
ductor in  committing  a  wrong  against  the 
company.  Where  a  person  is  received  as  a 
passenger,  and  pays  his  fare  to  one  in 
charge  of  the  train,  and  with  apparent  au- 
thority, without  knowledge  of  any  limita- 
tion of  his  authority,  such  person  is  Justified 
in  assuming  that  the  company  occupied  the 
position  of  a  carrier,  and  would  exercise  to- 
wards him  such  vigilance  and  care  as  the 
circumstances  would  permit  The  failure 
of  those  In  charge  of  the  train  to  exercise 
that  degree  of  care  renders  the  company 
liable  for  resulting  injuries  to  such  persons 
so  long  as  the  relation  of  passenger  and  car- 
rier exists.  In  this  case,  however,  that  rela- 
tion only  existed  between  the  company  and 
Frazer  until  the  construction  train  reached 
Scott  City.  When  he  had  been  safely  car- 
ried to  his  destination,  and  to  a  point  which 
■w&a  then  the  end  of  the  road,  and  had  been 
afforded  almost  half  an  hour  to  leave  the 
train,  the  company  no  longer  owed  him  any 
duty  as  a  passenger,  nor  was  It  under  any 
obligation  to  him  as  such.  It  Is  not  claimed 
that  there  was  any  omission  of  duty  towards 
him  until  after  he  reached  his  destination, 
nor  until  his  rights  as  a  passenger  had  ter- 
minated; and  yet  the  court  charged  the 
Jury  at  length  upon  the  duty  of  the  company 
towards  passengers,  and  held  It  to  the  use  of 
the  utmost  care  and  skUl  within  the  scope 
of  human  foresight-  and  human  knowledge 
in  the  operation  of  its  railroad,  and  liable  for 
the  slightest  negligence  on  the  part  of  Its 
servants  and  agents.  In  view  of  the  testi- 
mony In  the  case.  Instructions  of  this  char- 
acter were  unwarranted,  and  were  prob- 
ably misleading.  After  the  tndn  had  ar- 
rived, and  abundant  time  bad  been  given 
him  to  leave  It,  he  could  not  be  regarded  as 
a  passenger,  nor  entitled  to  the  extraordi- 
nary care  that  is  due  to  passengers.  Al- 
though it  was  not  necessary,  the  men  in 
charge  of  the  train  examined,  to  see  if  all 
had  left  the  train,  and,  finding  no  one  upon 
it,  the  caboose  was  closed  and  locked  for 
the  night;  and,  although  the  Jury  found  that 
the  brakeman  who  made  the  examination 
knew  that  Frazer  remained  on  the  train,  wc 
can  discover  no  testimony  to  support  that 
finding.  He  was  undoubtedly  upon  the  train 
when  the  accident  occurred,  but  on  what 
part  of  the  train  he  may  have  been  is  not 
shown;  and  the  finding  of  the  Jury  is  that 
immediately  prior  to  the  wreck  he  was  "In 
or  about  the  caboose."    Frazer  was  prob- 
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ably  on  some  part  of  the  construction  train 
when  the  new  crew  of  men  took  charge  of 
the  same  to  back  It  over  the  crossing,  but 
there  is  no  testimony  wiiatever  that  any  of 
them  knew  of  his  presence  on  the  train,  and 
the  Jury  so  found.  In  the  absence  of  knowl- 
edge to  the  contrary,  those  men  had  a  right 
to  suppose  that  all  passengers  had  left  the 
train  long  before  that  time;  and  if  he  was 
upon  the  train  without  their  knowledge  it  is 
difficult  to  And  that  they  were  guilty  of  any 
negligence  towards  him.  If  he  was  a  mere 
trespjisser,  the  company  owed  him  no  duty 
except  that  it  should  not  wantonly  or  will- 
fully injure  him;  but  such  negligence  can- 
not be  attributed  to  the  company,  unless 
they  knew  of  his  presence  upon  the  train. 
Under  the  circumstances,  we  think  the  in- 
struction was  misleading  and  erroneous. 
Railroad  Co.  v.  Wheeler,  35  Kan.  185,  10 
Pac.  461;  Railroad  Co.  v.  Berry,  53  Kan. 
112,  36  Pac.  53.  See,  also,  Daris  v.  Railway 
Co.,  18  AVls.  185;  ImhofT  t.  Railway  Co.,  20 
Wis.  362;  .Tcnklns  v.  Railway  Co.,  41  Wis. 
112;  Hurt  v.  Railway  Co..  94  Mo.  255,  7  S. 
W.l;  RallroadCcT.  Slatton,54Ill.  133;  RaU- 
way  Co.  T.  Bnwks,  81  111.  245.  The  error  of 
the  court  was  emphasized  by  another  in- 
struction that  it  was  the  duty  of  the  com- 
pany to  provide  a  suitable  depot  and  plat- 
form for  the  accommodation  of  passengers 
boarding  and  alighting  from  their  trains, 
and  any  failure  on  the  part  of  the  defend- 
ant to  provide  such  depot  and  platform  if 
carrying  passengers  would  be  negligence  on 
the  part  of  the  defendant.  The  fact  that 
the  road  was  unflnished  was  obvious  to 
every  one,  and  Frazer  was  undoubtedly 
aware  of  its  condition  when  he  took  pas- 
sage upon  tbe  construction  train  at  Dlghton. 
The  track  had  just  been  laid  into  Scott  City, 
and  there  had  not  been  sufficient  time  to 
build  a  depot  or  provide  station  facilities  at 
that  point.  Having  knowledge  of  the  Incom- 
plete condition  of  the  road,  the  company  did 
not  owe  him  tbe  duty  to  have  a  suitable 
depot  and  platform  at  Scott  City,  and  the 
absence  of  the  same  cannot  be  regarded  as 
negligence  towards  him.  The  finding  that 
the  deceased,  was  on  the  train  with  the  con- 
sent and  knowledge  of  the  brakeman  Mar- 
kell  Is  not  supported  by  the  testimony,  and 
It  Is  difficult  to  find  evidence  to  sustain  some 
other  of  the  special  findings  returned  by  the 
Jury.  For  the  errors  mentioned,  the  judg- 
ment will  be  reversed,  and  the  cause  re- 
manded for  a  new  trial.  All  the  justices 
concurring. 


(S6  Kan.  617) 

GETTO  V.  BINKERT  et  al. 

(Supreme  Court  of  Kansas.     July  6,  1895.) 

Parol  Evidesob  to  Vart  Note, 

The  terms  of  a  promissory  note  payable 
one  day  after  date  cannot  be  so  varied  as  to  be- 
come due  only  after  the  sale  of  certain  lots  by 


evidence  of  a  parol  contemporaneous  agreement 
to  that  effect  between  the  parties. 
(Syllabus  by  the  Court.) 

Error  from  court  of  common  pleas,  Sedg- 
wick county;  Jacob  M.  Balderston,  Judge. 

Action  by  Anton  Blnkert  and  others  against 
Peter  Getto.  From  the  judgment  for  plain- 
tiffs, defendant  brings  error.    Affirmed. 

Sankey  &  Campbell,  for  plaintiff  in  error. 
J.  D.  Houston  and  J.  F.  Craig,  for  defendants 
In  error. 

KARTIN,  C.  J.  Tbe  original  action  was 
brought  by  the  defendants  In  error  against 
the  plaintiff  in  error  in  the  court  of  common 
pleas  November  14,  1890,  to  recover  upon  a 
promissory  note  for  $3,075,  dated  July  3,  1886, 
and  payable  to  the  order  of  S.  Kingsbaker  & 
Bros,  one  day  after  date,  wltb  Interest  at  6 
I>er  cent,  per  annum.  It  was  Indorsed  after 
maturity  to  the  defendants  in  error,  and  the 
plaintiff  In  error  paid  Interest  upon  it  to  July 
3,  1889.  Louis  Kingsbaker  was  a  traveling 
salesman,  and  a  member  of  the  firm  of  S. 
Kingsbaker  &  Bros.,  of  Quincy,  III.,  while 
Getto  was  a  resident  of  Wichita;  and  tbe 
only  defense  necessary  to  mention  was,  in 
substance,  that  Getto  and  Louis  Kingsbaker 
agreed  to  purchase  certain  lots  in  Wichita  on 
joint  account,  the  money  to  be  obtained  by 
draft  upon  S.  Kingsbaker  &  Bros.,  and  Get- 
to  was  to  pay  6  per  cent,  interest  on  one-half 
the  amount  borrowed,  and  the  title  to  the 
property  purchased  was  to  be  taken  In  the 
name  of  Getto  and  Louis  Kingsbaker,  and, 
when  the  lots  were  sold,  the  money  borrow- 
ed was  to  be  repaid,  and  the  profits  divided 
equally  between  Getto  and  Louis  Kingsbak- 
er, and  that  the  note  was  given  as  a  mere 
memorandum  to  show  tbe  amount  received 
for  Getto's  use,  and  that  tbe  lots  had  not 
been  sold.  There  are  some  further  allega- 
tiona  In  the  answer,  not  supported  by  the  evi- 
dence, and  which  we  need  not  mention.  The 
court  ruled  that  the  burden  of  proof  was  up- 
on the  defendant  below,  and  he  was  the  only 
witness  examined  on  his  own  behalf.  After 
the  introduction  of  bis  evidence,  a  demurrer 
thereto  was  sustained,  on  tbe  ground  that  no 
defense  to  the  note  had  been  proved;  and  the 
jury  was  Instructed  to  return  a  verdict  in 
favor  of  the  plaintiff  below  for  the  amount 
due  on  the  note;  and  on  January  15,  1891, 
judgment  was  rendered  on  the  verdict  for 
$3,356.85,  bearing  6  per  cent.  Interest,  and 
costs  of  suit.  (Jetto's  evidence  was  in  line 
with  the  substance  of  bis  answer  as  above 
stated.  He  testified  that  the  understanding 
with  Louis  Kingsbaker  that  the  borrowed 
money  should  be  paid  out  of  the  proceeds  of 
tbe  sale  of  the  property  was  at  and  before 
the  time  of  the  execution  of  the  note,  and 
that  It  was  talked  over  thereafter  on  some  of 
the  visits  of  Louis  Kingsbaker  to  Wichita, 
but  there  was  no  consideration  for  any  sub- 
sequent agreement,  and  Getto  did  not  really 
testify  to  any  different  agreement  from  that 
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which  was  first  made  H«  stated  that  they 
expected  to  sell  the  lots  In  a  short  time,  and 
(n  the  spring  of  1887  they  did  maJce  sale  of 
one  lot  for  the  sum  of  $2,500,  realizing  a  prof- 
It  thereon  of  $1,350;  and  Getto  retained  his 
half  of  the  proceeds,  being  $1,250.  ,At  the 
same  time  they  were  negotiating  a  sale  at 
$8,000  for  the  remainder  of  the  property,  for 
which  they  had  paid  $5,000,  and  he  wrote  to 
8.  Kingsbaker  &  Bros,  that  he  would  take 
up  the  note  if  they  would  send  It  to  the  State 
National  Bank  at  Wichita.  The  title  to  the 
lots  was  taken  In  the  name  of  Peter  Getto 
and  Louis  Kingsbaker. 

The  evidence  may  be  suflaclent  to  raise  the 
question  whether  the  date  of  maturity  of  the 
promissory  note  was  extended  by  the  oral 
agreement  between  Getto  and  Louis  Kings- 
baker, made  prior  to  or  concnrrenUy  with  Its 
execution,  so  that  it  would  not  become  due 
until  the  lots  should  be  sold;  and  the  plain- 
tiff In  error  insists  that  this  question  ought 
to  have  been  submitted  to  the  jury  on  the 
evidence.  The  construction  of  an  unambig- 
uous written  contract  Is,  however,  a  matter  of 
law  for  the  court  (Warner  v.  Thompson,  35 
Kan.  27,  10  Pa«.  110);  and  there  Is  nothing 
ambiguous  about  the  note  In  suit.  Parol  evi- 
dence Is  Inadmissible  to  change  the  terms  of 
a  written  contract.  All  prior  or  contempo- 
raneous negotiations  are  presumed  to  be  mer- 
ged In  or  concluded  by  It  Hopkins  v.  Rail- 
way Co.,  29  Kan.  544,  550;  WUlard  v.  Os- 
trander,  46  Kan.  591,  26  Pac.  1017;  Lock  Co. 
▼.  Huston,  30  Pac  1035, 1038,  55  Kan.  — ,  and 
cases  cited.  This  rule  does  not  exclude  proof 
of  a  separate  and  independent  parol  contract 
made  contemporaneously  with  the  execution 
of  the  written  agreement,  and  not  incon- 
sistent with  It.  Babcock  v.  Deford,  14  Kan. 
408;  Weeks  v.  Medler,  20  Kan.  67,  64.  But 
the  evidence  does  not  take  this  case  out  of 
the  general  rule,  nor  bring  it  within  any  of 
its  established  exceptions.  A  contemporane- 
ous parol  agreement  that  a  promlEBory  note, 
payable  one  day  after  date,  shall  not  become 
due  until  certain  lots  are  sold.  Is  not  separate 
from  nor  Independent  of  the  note,  but  Is  In- 
consistent with  It 

The  decision  of  the  court  below  might  well 
be  sustained  on  another  ground.  If  a  condi- 
tion had  been  Inserted  In  the  note  that  It 
was  payable  out  of  the  proceeds  of  the  sale 
of  the  lots,  yet  It  would  have  become  due  In  ft 
reasonable  time.  Jones  v.  Elsler,  3  Kan.  134. 
139;  Palmer  ▼.  Hummer,  10  Kan.  464;  Atchi- 
son, T.  &  S.  F.  R.  Co.  V.  Burllngame  Tp.,  36 Kan. 
628,  683,  634,  14  Pac.  271;  Smithers  t.  Junk- 
er, 41  Fed.  101.  And  In  this  case,  where  the 
sale  of  the  lots  was  contemplated  by  the  next 
spring,  and  payment  had  often  been  request- 
ed, and  even  promised,  and  where  part  of  the 
property  was  sold  within  the  time  origrinally 
contemplated,  and  Getto  retained  half  the 
proceeds,  It  would  be  proper  for  the  court  to 
declare  that  a  reasonable  time  had  elapsed 
between  July,  1886,  and  November,  1890. 
Druse  ▼.  Wheeler.  26    Mich.  180,  195.  200; 


Johnson  v.  Whitman  Agricultural  Cow,  20  Ma 
App.  100:  Bottum  V.  Moore,  13  Daly,  481. 
The  Judgment  will  be  affirmed.  All  the  ja» 
tices  concurring. 

(66  Kaa.  532t 
STATE)  V.  OUINNBT. 
(Supreme  Court  of  Kansas.     July  6,  1895.) 

CONSTITDTIONAI.    luW— OrrBVSES    AGAIKST   KUL- 
KOAD  PrOPBBTT. 

Sections  1  and  2  of  chapter  121,  Seas. 
Laws  1871,  entitled  "An  act  to  prescribe  the 
punishment  for  certain  offanses  against  railroad 
property  and  in  railroad  cars  and  buildings,"  are 
m  contravention  of  the  second  clause  of  section 
16  of  article  2  of  the  constitution,  and  therefore 
void. 
(SyUabns  by  the  Court) 

Appeal  from  district  court,  Marlon  conntj; 
Lucien  Earle,  Judge. 

At  March  term.  1894,  the  defendant  was 
tried  upon  a  charge  of  feloniously  breaking 
and  entering  a  certain  freight  car,  the  proper- 
ty of  the  Atchison,  Topeka  ft  Santa  F6  RaU- 
road  Company,  with  the  Intent  then  and  - 
there  to  feloniously  steal,  take,  and  carry 
away  property  of  the  said  railroad  company, 
and  that,  having  so  entered  said  car,  he  did 
then  and  there  feloniously  steal,  take,  and 
carry  away  two  pairs  of  sboea,  six  hams, 
one  50^pound  can  of  lard,  and  one  pair  ot 
gloves,  of  the  value  of  $25,  and  being  the 
property  of  said  railroad  company.  H£  was 
convicted  of  burglary  and  larceny,  as  char- 
ged In  the  information.  Upon  his  motion, 
however,  judgment  was  arrested  on  said  ver- 
dict as  to  the  (diarge  of  burglary,  but  he  was 
sentenced  to  two  years'  Imprisonment  In  the 
penitentiary  on  the  verdict  of  conviction  for 
larceny,  and  the  state  appealed  from  the  or- 
der arresting  judgment  on  the  verdict  ot  eon- 
viction  ttx  burglary.    Affirmed. 

F.  B.  Dawes,  Atty.  Qea.,  and  C  M.  Clark, 
for  the  State.    W.  H.  Carpenter,  for  appellee. 

MARTIN,  a  3.  The  question  In  this  case 
Is  whether  the  court  erred  or  not  In  arrest- 
ing judgment  upon  the  conviction  for  bur- 
glary, and  this  depends  upon  the  constltati<Hi- 
ality  of  sections  1  and  2  of  chapter  121,  Sesa. 
Laws  1871,  6ntitied  "An  act  to  prescribe  the 
punishment  for  certain  offenses  against  rail- 
road property  and  in  railroad  cars_and  build- 
ings." The  defendant  claims  that  these  sec- 
tions are  In  contravention  of  both  clauses  of 
section  16  of  article  2  of  the  constitution,  the 
latter  of  which  provides  that  "no  law  shall 
be  revived  or  amended  unless  the  new  act 
contain  the  entire  act  revived  or  the  sectloii 
or  sections  amended,  and  the  section  or  aee- 
tlons  so  amended  s^all  be  repealed."  la 
Commissioners  v.  Bailey,  18  Kan.  600,  thli 
court  held  that  the  first  clause  of  tbla  secttoa 
is  mandatory,  and  we  see  no  reason  why  tlw 
second  clause  should  receive  a  different  coo- 
Btructlon  and  be  treated  as  merely  directory. 
One  purpose  of  the  clause  was  to  dlacoatinae 
the  practice  ot  amendments  by  striklm  oat 
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and  Inserting,  and  another  was  to  call  spe- 
cific attention  to  tlie  old  statute  in  the  en- 
actment of  the  new,  although,  when  the  new 
Is  properly  enacted  with  reference  to  the 
old,  the  latter  is  repealed  by  the  very  force  of 
the  conEtltutional  provision,  without  any  leg- 
islative declaration  to  that  effect.  Commis- 
sioners V.  Hudson,  20  Kan.  71,  75;  Case  v. 
liartholow,  21  Kan.  301,  306.  The  constitu- 
tional clause  in  question  was  not  intended 
to  abolish  the  doctrine  of  repeals  by  implica- 
tion (Commissioners  v.  Shoemalier,  27  Kan. 
78;  State  v.  Cross,  38  Kan.  700,  17  Pac.  190); 
nor  to  forbid  the  enactment  of  supplemental 
laws  (Berry  v.  Kailrcad  Co.,  52  Kan.  759, 
7<iS-770,  34  Pac.  805).  And  we  recognize  the 
rule  that  before  an  act  of  the  legislature  can 
be  declared  unconstitutional,  its  repugnance 
to  the  fundamental  law  must  clearly  appear. 
Cherokee  Co.  Com'rs  v.  State,  30  Kan.  337, 
13  Pac.  558. 

Are  sections  1  and  2  of  the  act  in  question 
Intended  to  be  amendatory  of  sections  68 
and  09  of  the  crimes  act,  or  are  they  supple- 
mental thereto,  or  are  they  intended  to  re- 
l)eai  them  wholly  or  in  part  by  implication? 
If  these  sections  of  the  act  of  1871  had  only 
provided  penalties  for  breaking  into  any  "pas- 
senger coach,  baggage,  freight  or  express  car 
or  other  railway  carriage,"  "with  Intent  to 
commit  therein  a  felony  or  misdemeanor," 
they  could  be  upheld  as  supplemental  legis- 
lation, for  prior  thereto  no  adequate  penal- 
ties were  denounced  against  those  who  com- 
mitted such  depredations.  But  station  houses, 
depots,  ticket  offices,  and  other  railway  build- 
ings were  already  under  the  protection  of 
sections  68  and  69  of  the  crimes  act  as  ware- 
houses and  other  buildings;  and  if  these  sec- 
tions, and  also  sections  1  and  2  of  the  act 
of  1871,  are  still  in  force,  then- we  have  two 
laws  on  -the  same  subject,  and  these  incon- 
sistent with  each  other;  for  by  the  crimes 
act  the  breaking  and  entering  of  such  struc- 
tures would  be  burglary  in  the  second  degree 
only  when  committed  in  the  nighttime  and 
with  intent  to  steal  or  to  commit  any  felony 
therein,  while  by  the  act  of  1871,  the  offense 
would  be  of  that  degree,  although  commit- 
ted In  the  daytime  and  with  Intent  to  commit 
tliereln  a  felony  -or  misdemeanor.  Under  sec- 
tion 69  of  the  crimes  act,  the  breaking  and 
entering  of  such  a  structure  in  the  daytime  is 
burglary  In  the  third  degree  only.  The  pun- 
ishment for  burglary  in  the  second  degree  is 
confinement  and  hard  labor  in  the  peniten- 
tiary not  less  than  five  nor  more  than  ten 
years,  while  for  burglary  in  the  third  degree 
the  term  is  not  less  than  one  nor  more  than 
five  years.  Again,  under  section  2  of  the  act 
of  1871,  burglary  In  the  third  degree  consists 
of  a  mere  attempt  to  break  and  enter,  while 
under  section  69  of  the  crimes  act  there  must 
be  an  actual  breaking  and  entry.  Besides, 
section  417  of  the  crimes  act  makes  special 
provision  for  the  punishment  of  an  attempt 
to  commit  a  crime.  It  is  impossible  for  a 
trial  judge  to  correctly  instruct  a  -Jury  or 


properly  administer  the  law  of  burglary  In 
such  cases  on  the  assumption  that  sections  68 
and  69  of  the  crimes  act  and  sections  1  and 
2  of  the  act  of  1871  are  In  force.  One  or  the 
other  must  be  disregarded.  And  we  cannot 
bold  that  said  sections  68  and  69  of  the  crimes 
act  are  wholly  or  in  part  repealed  by  impli- 
cation, for  they  are  much  broader  in  their 
scope  than  sections  1  and  2  of  the  act  of 
1871.  If  we  are  to  accord  to  the  latter  legis- 
lation any  force  or  effect,  we  must  treat  it 
as  amendatory,  and  sections  68  and  69  of  the 
crimes  act  as  repealed,  at  least  in  part  On 
the  whole,  we  think  that  legislation  like  sec- 
tions 1  and  2  of  said  act  of  1871  was  intend- 
ed to  be  inhibited  by  the  second  clause  of 
section  16  of  article  2  of  the  constitution; 
that  they  are  Inoperative  and  void;  and  that 
sections  68  and  69  of  the  crimes  act  are  not 
affected  thereby. 

It  is  suggested  by  counsel  for  the  state  that 
the  constitutionality  of  the  act  of  1871  has 
stood  unchallenged  for  many  years,  and  that 
such  long  acquiescence  is  a  strong  argument 
in  favor  of  its  validity;  and  they  cite  Com- 
missioners V.  Higglnbotham,  17  Kan.  62,  74; 
Philpin  V.  McCarty,  24  Kan.  393,  405;  and 
State  V.  Cross,  38  Kan.  696,  700,  17  Pac.  190. 
But  in  all  those  cases  important  rights  and 
property  intere8t»  had  accrued  under  the 
several  acts  in  question,  and  a  decision  ad- 
verse to  their  validity  would  disturb  these 
rights  and  interests;  and  this  was  a  con- 
sideration not  lightly  to  be  esteemed.  But 
it  has  no  application  here.  Entertaining  these 
views,  we  hold  that  the  district  court  did  not 
or  In  arresting  judgment  on  the  conviction 
for  burglary.  Judgment  affirmed.  All  the 
justices  concurring. 


(1  Kui.  App.  121) 
PADLUOCI  V.  VERITY  et  aL 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, E.  D.    July  6,  1895.) 
CosTisuANCE— Absence  op  Party. 
It  is  not  error  to  overrule  an  application 
for  a  continuance  made  on  behalf  pf  one  of  two 
defendants  whO'  are  sued  as  copartners,  when 
thi'  only  showing  made  is  that  the  defendant 
so  applying  is  u  nonresident  of  this  state,  is  un- 
able to  attend  at  that  term  on  account  of  sick- 
ness, and  desires  to  attend  the  trial  of  the  case, 
and  there  is  no  evidence  that  bis  attendance  is 
necessary,  either  as  a  witness  or  as  a  party  to 
advise  in  making  a  defense  in  the  action. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Wabaunsee  coun- 
ty; William  Thomson,  Judge. 

Action  by  J.  H.  Verity  &  Co.  against  Joseph 
Pauluccl  and  W.  C.  Paulnccl.  Judgment  for 
plaintifTs,  and  defendant  Joseph  Pauluccl 
brings  error.     Affirmed. 

Hazen  &  Izenhart,  for  plaintiff  In  error.  A 
H.  Case,  for  defendants  In  error. 

OLARK.  J.  The  only  error  assigned  In  this 
case  which  Is  urged  upon  the  court  In  the 
brief  of  counsel  for  plaintiff  in  error  is  the 
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rnltng  of  the  district  court  of  Wabaunsee 
county,  where  tbe  case  was  tried,  refusing  the 
application  of  the  plaintiff  in  error,  one  of 
the  defendants  below,  for  a  continuance  of  the 
trial  of  the  case.  This  was  an  action  brought 
by  Verity  &  Co.  against  Joseph  Pauluccl  and 
W.  C.  Pauluccl  to  recover  the  amount  alleged 
to  be  due  and  owing  by  the  defendants  to  the 
plaintiffs  on  account  for  goods  sold  and  de- 
livered to  them  by  the  plaintiffs.  The  de- 
fendants answered  by  separately  filing  a  gen- 
eral denial  to  the  petition.  The  petition  was 
filed  October  IG,  1890,  and  the  case  called  for 
trial  at  the  February,  1891,  term  of  court. 
The  plaintiff  In  error,  Joseph  Pauluccl,  was  a 
resident  of  the  state  of  Ohio,  and  made  appli- 
cation on  February  5,  1891,  for  a  continuance, 
on  the  ground  of  sickness  and  inability  to  at- 
tend the  trial  at  that  term  of  court  The  only 
showing  made  on  the  application  was  by  the 
affidavits  of  Joseph  Pauluccl,  his  physician  in 
Ohio,  and  one  of  his  attorneys.  His  alleged 
sickness  and  Inability  to  attend  is  satisfac- 
torily shown  by  such  affidavits.  The  only 
showing  made  as  to  the  necessity  of  his  pres- 
ence at  the  trial  is  the  statement  In  the  affi- 
davit of  Joseph  Pauluccl,  as  follows:  "That 
he  desires  to  be  present  at  the  trial  of  the 
above-entitled  cause  in  person;  •  •  •  that. 
If  said  cause  Is  continued  to  the  next  term  of 
said  court,  he  expects  to  be  able  to  attend 
court,  and  will  be  present  at  the  trial  of  said 
cause."  And  the  statement  In  the  affidavit 
of  his  attorney,  as  follows:  "That  affiant  de- 
sires that  said  Jo&eph  Pauluccl  be  present  at 
the  trial  of  said  cause;  that  this  affiant  be- 
lieves from  the  statem  '>nts  made  to  him  by  the 
said  defendant  that  he  has  a  valid  defense  to 
said  plaintiff's  claim,  sued  herein."  nils,  cer- 
tainly, is  no  sufficient  showing  for  a  continu- 
ance. The  defendants  below  were  partners, 
and  the  action  grew  out  of  a  partnership 
transaction.  It  Is  not  claimed  that  Joseph 
Pauluccl  had  any  personal  knowledge  of  the' 
business,  or  of  the  correctness  of  the  account 
sued  upon,  or  that  he  had  any  Information 
bearing  on  the  issues  to  be  tried  that  would  be 
of  Importance  in  presenting  the  defense. 

The  mere  desire  of  a  party  to  a  suit  to  be 
present  at  the  trial,  or  the  desire  of  his  at- 
torney to  liave  liim  there  present,  is  not  a  suffi- 
cient reason  for  a  continuance  of  a  case  over 
a  term  of  court.  Such  a  desire  may  grow 
out  of  mere  curiosity,  or  from  the  mere  gen- 
eral interest  any  party  to  litigation  has  In  Its 
results,  without  any  expectation  of  the  party 
being  able  himself,  In  any  way,  by  his  pres- 
ence and  counsel,  to  give  material  aid  in  the 
case.  No  showing  is  attempted  to  be  made 
that  there  was  any  valid  defense  to  the  ac- 
tion. The  general  denial  gives  the  court  no 
definite  Information,  and  all  that  counsel  ven- 
tured to  say  was  that  from  statements  made 
to  him  by  his  client  he  believed  he  bad  a 
valid  defense.  Whether  such  defense  consist- 
ed of  a  denial  of  the  purchase  of  the  goods, 
or  a  claim  of  payment,  or  oths  matter,  is  not 
disclosed.     Motions  for  continuance  are  al- 


ways addressed  to  the  sound  Judicial  discre- 
tion of  the  court,  and  the  refusal  of  a  contin- 
uance Is  not  reversible  error,  unless  it  clearly 
appears  that  the  court  abused  snch  discretion. 
Beard  v.  Mackey,  51  Kan.  131,  32  Pac.  921. 

The  record  further  shows  that,  on  the  trial 
of  the  case,  counsel  for  the  defendants  below 
made  no  effort  towards  presenting  a  defense 
of  any  kind,  not  even  cross-examining  one  of 
the  plaintiffs  below,  who  testified  as  a  witness 
to  the  correctness  of  the  account  sued  upon 
and  amount  due  thereon.  We  think  the  de- 
cision of  the  court  in  refusing  Hxe  continuance 
entirely  correct  Tbe  judgment  will  be  af- 
firmed. 


a  Kan.  App.  108) 
OAKLAND  HOME  INS.  CO.  v.  AIXEN. 
(Court  of  Appeals  of  Kansas,   Northern  De- 
partment, E.  D.    July  6, 1895.) 

Actios  on  Iksurancb  Polict— Flkadino — Ra- 
VIEW  OS  Appeal. 

1.  The  petition  fails  to  state  a  canae  of  ac- 
tion, in  an  action  brought  upon  a  policy  of  fiie 
insurance  to  recover  for  a  loss,  when  it  shows 
upon  its  face  that  the  action  was  not  com- 
menced within  the  time  limited  by  the  policy. 

2.  It  is  error  to  render  a  judgment  for  the 
plaintiff  upon  a  petition  which  does  not  state 
a  cause  of  action  m  his  favor.  The  error,  being 
apparent  from  the  record  and  inherent  in  the 
judgment,  may  be  taken  advantage  of  on  appeal, 
without  exceptions  oi  motion  for  new  tnal  in 
the  district  court. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Pottawatomie 
county;  William  Thomson,  Judge. 

Action  by  J.  R.  Allen  against  the  Oakland 
Home  Insurance  Company.  Judgment  for 
plaintiff,  aud  defendant  brings  error.  Be- 
versed. 

E.  F.  Ware,  for  plaintiff  In  error.  Cieo.  B. 
Smith  and  Hopkins  &  Hopkins,  for  defend- 
ant in  error. 

CARVER,  J.  The  petition  in  this  case  is 
based  upon  a  policy  of  fire  Insurance,  and 
alleges  that  the  fire  in  consequence  of  which 
the  loss  was  sustained  occurred  April  30^ 
1890.  The  petition  was  filed  November  2Q, 
1890.  The  policy  was  attached  to  and  made 
a  part  of  the  petition  and  contained  tbia  con- 
dition: "No  suit  or  action  on  this  policy  for 
the  recovery  of  any  claim  shaU  be  snstabiable 
in  any  court  of  law  or  equity  imtil  after  full 
compliance  by  the  insured  with  all  the  forego- 
ing requirements,  nor  unless  commenced  with- 
in six  months  after  the  fire  shall  have  occur- 
red." The  petition  contains  no  all^ation  of 
reason  or  excuse  for  failing  to  commence 
the  action  within  six  months  next  after  the 
fire.  After  the  ovamllng  of  the  motion  made 
by  the  insurance*  company  to  set  aside  the 
service  of  summons,  no  further  appearance 
being  made  by  the  defendant,  Judgment  by 
default  was  entered  in  favor  of  the  plaintiff 
below  f<M-  $979.95. 

The  insurance  company,  as  plaintiff,  now 
dainu  that  such  judgment  Is  erroneous  for 
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tbe  reason  that  tbe  peHtion  shows  upon  its 
(ace  that  the  action  wa«  not  commenced  with- 
in the  time  limited  b^  the  policy,  and  there- 
fore states  no  canse  of  action.  This  claim  mnat 
be  sustained.  The  stipulation  In  the  policy  lim- 
iting the  time  in  which  an  action  may  be 
commenced  la  valid  and  binding  on  the  par- 
ties. Insurance  Co.  ▼.  StoCfels,  4S  Kan.  205» 
29  Pac.  479;  Insurance  Co.  v.  Bullene,  51  Kan. 
764,  33  Pac.  467.  A  petition  which  shows  up- 
on Its  face  that  the  claim  sued  on  is  barred 
states  no  cause  of  action.  Zane  v.  Zane,  S 
Kan.  134.  When  the  petition  falls  to  state  a 
cause  of  action,  or  shows  that  the  plaintiff  is 
not  entitled  to  the  relief  demanded,  it  does 
not  authorize  the  conrt  to  render  Judgment 
thereon.  The  error,  being  apparent  from  the 
record,  can  be  corrected  In  this  court,  al- 
though no  exception  was  taken  thereto  by 
the  party  complaining,  or  motion  for  a  new 
trial  made.  Gen.  St  1889,  i  4174;  Zane  ▼. 
Zane,  supra;  Mitchell  ▼.  MUhoan,  11  Kan. 
617;  Tonng  t.  Whittenball,  15  Kan.  579; 
Wooley  T.  Van  Volkenburg,  16  Kan.  20; 
Brown  ▼.  Tuppenny,  24  Kan.  29;  Stapelton 
▼.  Orr,  43  Kan.  170,  23  Pac.  100;  McKinstry 
T.  Carter,  48  Kan.  428,  29  Pac.  597;  Insur- 
ance Co.  V.  Coverdale,  48  Kan.  446,  29  Pac. 
682.  We  must  conclude,  therefore,  that  the 
court  erred  In  rendering  judgment  in  favor 
of  the  plaintiff  upon  the  t)etltlon.  The  mo- 
tion to  set  aside  tbe  ser^^ice  was,  we  think, 
properly  overruled.  As  It  was  suggested  In 
oral  argument  by  counsel  for  the  defendant  in 
error  that  there  were  sufficient '  reasons  for 
delay  in  commencing  the  action,  and  the  de- 
fect In  tbe  petition  may  be  cured  by  the 
amendment,  the  Judgment  will  be  reversed, 
and  the  case  remanded  for  further  proceed- 
ings in  accordance  with  this  oplnloa 
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MOORH  T.  SHAW.  Sherlif. 

(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, E.  D.    3vdr  6.  1895.) 

CHATrm.  HoBTeAOE— FAII.UIIX  TO  Renew— Emo* 

ox  LiSK— ReFLB^IH  against  OFriOEB 
— JODOMENT. 

1.  Achattel  mortgagefiled  in  the  officeof  the 
rtglster  of  deeds  of  the  proper  county,  hot  not 
renewed  within  the  year  after  sacfa  filing,  as  re- 
quited by  the  statute,  is  void  as  to  creditors  aft- 
er the  expiration  of  the  year.  When  posses- 
sion nnder  such  mortgage  is  relied  upon  by  the 
mortgagee,  he  must  show  an  Rctaal  and  con- 
tinued change  of  possession  ia  himself;  and  pos- 
session by  the  mortgagor,  as  his  agent,  is  insuffi- 
cient as  against  an  execution  creditor  levying 
thereon. 

2.  In  an  action  of  replevin  by  tbe  mortgagee 
under  such  a  mortgage  to  recover  the  mortgaged 
goods  from  a  sheriff,  who  has  levied  an  execu- 
tion thereon  as  the  property  of  the  mortgagor, 
tbe  interest  of  such  officer  is  only  special;  and 
a  judgment  in  his  favor  when  the  plaintiff  has 
possession,'  shonld  be  for  their  return,  or  the  re- 
covery of  the  valne  of  such  special  interest  when 
it  is  less  than  the  value  of  the  goods. 

(Syllabns  by  the  Court) 

Error  to  district  court.  Atchlaon  county; 
Bobert  M.  Eatoa  Judge. 
T.40i?.no.l3— 59 


Action  In  retflertn  by  Albert  W.  Moore 
against  Frank  E.  Shaw,  sheriff.  Defendant 
bad  Judgment,  and  plaintiff  bring!  error.  Be- 
Tersed. 

A  F.  Martin,  for  plaintiff  in  error.  H.  U. 
Jackson,  for  defendant  In  error. 


OARVER,  J.  This  was  an  action  brought 
by  Albert  W.  Moore  against  Frank  E.  Shaw, 
as  sheriff  of  Atchison  county,  Kan.,  to  re- 
cover the  possession  of  certain  personal  prop- 
erty levied  upon  by  the  defendant  under  an 
execution  against  J.  W.  Moor&  Tbe  plain- 
tiff claimed  the  right  of  possession  "under  a 
chattel  mortgage  made  to  him  by  J.  W. 
Moore  on  September  20,  1885,  and  filed  In  tbe 
office  of  the  register  of  deeds  of  Atchison  coun- 
ty, on  September  21,  1885,  at  10  o'clock  a.  m. 
Said  mortgage  was  given  to  secure  the  sum 
of  $1,600,  payable  In  three  years  from  its 
date.  On  September  21,  1886,  at  noon,  tbe 
defendant  as  sheriff,  levied  an  execution  up- 
on the  property  Included  in  the  mortgage, 
the  amount  of  such  executicui  being  titen 
probably  about  $142.90.  Tbe  only  renewal 
affidavit  made  was  filed  August  10,  1886.  In 
bis  answer,  tbe  defendant  Justified  the  tak- 
ing of  the  goods  under  the  execution  against 
J.  W.  Moore,  and  alleged  that  his  interest  in 
tbe  property  amounted  to  $142.90.  This  an- , 
swer  was  filed  November  1,  1886,  and  a  trial 
by  Jury  was  bad  February  3,  1890.  The 
court  below  sustained  a  demurrer  to  the 
plaintiff's  evidence.  After  such  demurrei 
was  sustained,  the  court  permitted  the  de- 
fendant to  strike  out  of  bis  answer  the  alle- 
gatlpn  qji  to  the  value  of  his  special  interest 
in  tbe  property,  and,  without  other  evidence 
rendered  Judgment  for  tbe  defendant  for  thi 
return  of  the  property,  tbe  plaintiff  having 
possession  thereof,  or  the  recovery  of  the 
sum  of  $1,500,  the  value  of  tbe  property,  a< 
alleged  in  plaintifTs  petition. 

A  renewal  affidavit  not  having  been  filet 
within  30  days  next  preceding  the  expiratioc 
of  tbe  term  of  one  year  from  tbe  time  when 
tbe  mortgage  was  filed,  tbe  mortgage  was 
void  as  to  the  creditors  of  J.  W.  Moore,  the 
mortgagor,  unless  actual  possession  bad  been 
taken  thereunder.  Gen.  St  1889,  par.  3905; 
Swiggett  V.  Dodson,  38  Kan.  702,  17  Pac.  694; 
Farmers'  &  Merchants'  Bank  v.  CHty  Banli 
of  Glen  Elder,  46  Kan.  376,  28  Pac.  680. 
Fractions  of  a  day  are  not  considered  in  such 
a  case,  and  tbe  year  after  the  filing  expiree 
on  tbe  last  day  of  tbe  year  at  the  same 
hour  at  which  the  mortgage  was  filed.  Lock- 
wood  V.  Crawford,  29  Kan.  286.  Hence  thlB 
mortgage,  so  far  as  it  rested  upon  the  filing, 
was  no  protection  to  tbe  mortgagee  as  against 
tbe  creditors  of  the  mortgagor  who  caused  an 
execution  to  be  levied  on  the  mortgaged  prop- 
erty, after  tbe  expiration  of  the  year. 

The  plaintiff  claims,  however,  that,  at  tlw 
time  of  tbe  levying  of  the  execution,  he  liad 
actual  possession;  and,  upon  the  trial,  ha 
and  tlie  mortgagor  testified   that  "the  plain- 
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tiff  bad  actaal  powesslon."  Under  the  plead- 
ings, this  was  a  material  fact  to  be  proved, 
and  It  was  not  competent  for  the  witnesses  to 
state  their  mere  conclusions  as  to  what  con- 
stituted posBesslon.  Express  Co.  v.  Antho- 
ny, 6  Kan.  490.  The  cross-examination  dis- 
closed that  what  the  witness  called  posses- 
sion in  the  plaintiff  was  perhaps  nothing 
more  than  such  control  of  the  property  as 
the  mortgagee  had  the  right  to  exercise  un- 
d«  the  mortgage  through  the  mortgagor. 
The  mortgaged  property  was  In  the  Arling- 
ton Hotel,  in  the  city  of  Atchison,  used  In 
the  running  of  that  business,  and  the  mort- 
gagor was  the  ostensible  proprietor  In  charge. 
The  testimony  offered  by  the  plaintiff  as  to 
possession  was  admitted  without  objection, 
and  seemingly  relied  upon  in  the  district 
court,  and  still  relied  upon  In  this  court  by 
him,  aa  competent  evidence  of  possession 
which  should  have  been  submitted  to  the 
jury.  In  this  respect  the  counsel  may  have 
been  misled  in  relying  upon  that  character 
of  evidence^  but  It  cannot  change  the  law  ap- 
plicable to  this  case.  When  possession  Is  re- 
lied upon  In  such  circumstances,  there  must 
be  *%n  actual  and  continued  change  of  pos- 
session of  the  things  mortgaged."  No  such 
actual  change  of  possession  exists  where  the 
mortgagor  continues  In  actual  management 
and  control  of  the  property,  even  though  he 
claims  to  be  so  acting  as  the  agent  of  the 
mortgagee.     Swlggett  T.  Dodson,  supra. 

Did  the  court  err  in  rendering  judgment 
for  the  return  of  the  property  to  the  de- 
fendant, or.  In  case  a  return  could  not  be 
had,  then  for  a  recovery  of  its  full  value? 
Conceding  the  Invalidity  of  the  mortgage  a« 
to  creditors,  yet  It  was  valid  as  between  the 
mortgagor  and  the  mortgagee;  and  the  lat- 
ter, as  between  them,  was  entitled  to  the 
possession  of  the  property  covered  by  the 
mortgage.  This  right  of  possession  and  of 
property  was  only  subject  to  the  lien  of  the 
execution  held  by  the  sheriff.  When  that 
lien  was  discharged,  the  defendant's  right  to 
the  possession  of  this  property  ended.  After 
the  demurrer  to  the  evidence  was  sustained, 
the  court  should  have  inquired  into  the  right 
of  property  and  right  of  possession  of  the 
defendant  to  the  property  taken.  Gen.  St 
1889.  par.  4267.  Upon  such  inquiry,  the  judg- 
ment should  have  been  for  the  return  of  the 
pn^terty,  or  for  the  recovery  of  the  value  of 
^he  Interest  of  the  defendant.  In  case  a  re- 
turn could  not  be  had;  such  Interest  being 
that  existing  at  the  time  of  the  trial.  Gen. 
St  1889,  par.  4268;  Shahan  ▼.  Smith,  S8  Kan. 
474,  16  Pac.  749;  Ponceler  v.  Marshall,  45 
Kan.  672,  26  Pac.  32;  Gay  v.  Doalc,  47  Kan. 
866,  27  Pac.  968. 

We  are  referred  to  the  case  of  Hall  T. 
Jenness,  6  Kan.  366,  as  authority  for  the 
judgment  rendered  In  this  case.  The  state- 
ment made  in  the  opinion  In  that  case  with 
reference  to  the  right  to  recover  such  a  judg- 
ment is  not  applicable  to  the  facts  In  this 
case^  for  there  it  seems  to  have  been  con- 


ceded that  a  third  party,  and  not  the  plain- 
tiff, had  the  right  of  possession  and  v( 
property.  The  same  justice  delivering  the 
opinion  of  the  coort  In  Guy  v.  Doak  said: 
"It  is  a  universal  principle.  In  replevin  that 
where  each  of  the  parties  has  an  Interest 
in  the  property,  and  the  party  not  having 
the  possession  thereof  at  the  time  of  the 
trial  recovers  In  the  action,  he  shall  recov- 
er from  the  other  party,  as  value,  only  the 
value  of  his  own  special  Interest  in  the 
property,  and  not  the  actual  value  there- 
of." The  court.  In  this  case,  should  have 
ascertained  the  value  of  the  defendant's  spe- 
cial Interest  and  rendered  judgment  for  that 
amount  It  was  error  not  to  do  so.  We 
are  not  able  to  determine  from  the  record 
wbat  the  value  of  this  Interest  Is;  conse- 
quently, even  if  so  inclined,  could'' not  cor- 
rect the  error  by  the  modification  of  the  Jndg'- 
ment  in  this  respect  We  think  the  ends 
of  justice  will  be  best  served  by  remanding 
the  case  for  a  new  trial,  \ipoa  which.  If  the 
plaintiff  fails  to  show  by  competent  evidence 
actual  possession  of  the  property  In  contro- 
versy at  the  time  the  execution  was  levied, 
the  defendant  will  be  entitled  to  Jndgment 
for  the  return  of  the  prt^perty,  or  the  reooT- 
ery  of  such  amount  as  he  shall  then  show  to 
be  the  value  of  his  special  Interest 

The  judgment  Is  reversed,  for  farther  pn>- 
ceedlngs  In  accordance  with  thia  opinion. 


a  Kan.  A.  1U> 
CfITT  OP  TOPEKA  v.  THOMAS. 

(Coort  of  Appeals  of  Kansas,  Northern  Deoart- 
meat  BL  D.    July  6w  1895.) 

Mechanic's  Lien— Cm  Boildiko. 
The  mechanic's  lien  law  Is  Buffidendy 
eomprehenslTe  to  authorize  a  Uen  in  favor  of  a 
material  man  who  furnishes  materials  for  the 
erection  of  a  public  buildine  for  a  city  of  the 
first  claas.  WiUon  v.  SchoolDut,  17  Kan.  104, 
and  other  esses,  followed. 
(Syllabns  by  the  Coort) 

Error  to  district  court,  Shawnee  eauatji 
John  Guthrie,  Judge. 

Action  by  Jonathan  Thomas  against  the 
dty  of  Topeka.  Judgment  for  plaintiff,  and 
defendant  brings  error.   Affirmed. 

S.  &  Isenhart  and  Vance  &  Campbell,  for 
plaintiff  In  error.  Curtis  &  Safford,  for  d»- 
fendant  In  error. 

OARVER,  jr.  The  only  question  presented 
and  to  be  decided  by  the  court  In  this  case  la 
whether  one  cif  the  public  buildings  of  the 
city  of  Topeka,  a  fire  station,  is  subject  to  the 
Uen  of  a  subcontractor  who  furnished  ma- 
terials for  Its  erection.  There  la  'nothing  in 
this  case  to  distinguish  it  from  the  case* 
heretofore  decided  in  the  supreme  coart  ea- 
tabllshing  the  policy  of  the  state  In  allowing 
such  liens.  All  questions  Involved  are  fully 
covered  by  the  decisions  In  the  following 
cases:  Wilson  v.  School  DIst,  17  Kan.  104; 
School  DIst  T.  Conrad,  Id.  S22;  Commiaaton- 
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era  of  Jewdl  Co.  t.  Snodgrass  &  ToTing 
Mannrg  Ca,  02  Kan.  25S,  34  Pa&  741.  The 
fact  aa  to  a  personal  judgment  having  been 
rendered  against  the  city  la  dispnted  by  coun- 
sel, and  we  are  not  able  to  say  from  the  rec- 
ord whether  a  personal  Jadgment  was  aiF- 
thorized  by  the  pleadings  and  evidence,  or 
whether  snch  a  Judgment  was  In  fact  enter- 
ed by  the  conrt  In  any  event,  the  property 
of  the  city  used  for  public  purposes  ia  not  sntv 
Ject  to  execution,  and  the  mere  form  of  th» 
jadgment  holding  the  city  liable  to  a  Uen  on 
its  property  would  not  prejudice  Its  legal 
rights.   Tb»  judgment  will  be  affirmed. 


(1  Kan.  A.  U4) 

CHICAOO,  R.  I.  ft  P.  HT,  CO.  v.  RBARDON. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, B.  D.   July  e,  1896.) 

Hnw  TaiAi, —  iHsmvioisKcr  or  Evidbmob— Dn- 
0I8IOH  ov  Trial  Coust. 
It  is  the  dnty  of  the  trial  judge,  passing 
upon   a   motion    for   a  new    trial,  one  of    the 
grounds  of  which  Is  that  the  verdict  of  the  jury 
is  not  sustained  by  sufficient  evidence,  to  review 
the  evidence  in  the  case,  and  to  approve  or  dis- 
approve the  verdict;  and  if,  after  snch  review  of 
the  evidence,  he  is  dearlv  of  the  opinion  that 
tlie  verdict  Is  wron^,  he  shonld  express  ills  dis- 
approval by  setting  it  aside,  and  granting  a  new 
trial. 
(Syllabns  by  the  Court) 

Error  to  district  court,  Wyandotte  oodb- 
ty;  O.  L.  Milier,  Judge. 

Action  by  Michael  Reardon  against  the  Chi- 
cago, Rock  Island  &  Pacific  Railway  Com- 
pany. Judgment  for  plaintlfr,  and  defendant 
brings  error.    Reversed. 

M.  A  Low,  W.  V.  Brana.  and  J.  B.  Dol- 
man, for  plaintift  In  error.  Sherry  &  Hugbea, 
for  defendant  In  error. 

OARVBR,  J.  This  waa  an  action  to  re- 
cover damages  for  a  personal  injuiy  to  the 
plaintiff,  alleged  to  have  been  caused  by  the 
n^^ligence  of  the  defendant  The  allegations 
of  the  petition  showing  negligence  are  aa  fol- 
lows: "That  while  the  plaintiff  was  riding  a 
mule  along  and  upon  a  certain  public  high- 
way near  the  town  of  Muncie,  in  said  coun- 
ty, and  at  a  point  on  said  highway  within 
about  25  feet  of  the  track  of  said  railway, 
and  near  the  said  moving  engine  and  cars, 
tbe  engineer  in  cliarge  of  said  locomotive, 
wantonly,  recklessly,  and  negligently,  and 
without  any  jnst  cause  or  reason  therefor, 
caused  to  be  sounded  a  loud,  sbrlU  whistle, 
which  so  alarmed  and  frightened  the  said 
mnle  that  plaintiff  waa  riding  that  It  became 
ungovernable  to  such  an  extent  that  it  turned 
and  backed  upon  said  track  with  plaintiff, 
whereby,  and  by  reason  whereof,  the  plaintiff 
was  then  and  there  run  upon  and  struck  by 
said  locomotive."  The  injury  occurred  at  the 
crossing  of  the  public  highway  by  tbe  rail- 
way near  Muncie  station,  and  about  one-quar- 
ter of  a  mile  from  the  plaintier*s  residence, 
where  be  had  been  living  for  a  numt>er  of 
years.    On  the  evening  of  the  day  of  tbe  ac- 


cident, the  plaintiff,  riding  a  male,  wtif  trav- 
eling on  the  public  highway  from  bis  house 
west  of  the  crossing.  Intending  to  risit  his 
sister  a  short  distance  east  thereirom.  At  this 
point  the  highway  mna  east  and  west,  the 
railroad  crossing  it  at  an  angle  of  about  46 
degrees,  and  running  from  the  northeast  to 
tbe  southwest  There  was  nothing  to  ob- 
struct the  view  of  approaching  trains;  and, 
as  plaintiff  approached  the  crossing  from 
tbe  west,  be  saw  a  freight  train  coming  from 
tbe  northeast,  running  at  a  speed  of  about  22 
miles  an  hour.  The  mule  was  going  upon  a 
walk  at  the  rate  of  about  8  miles  an  hour. 
Wben  the  plaintiff  reached  the  crossing,  the 
train  had  arrived  at  a  distance  of  about  240 
feet  therefrom ;  and  as  plaintiff  moved  across 
tbe  track,  and  tbe  train  approached  still  near- 
er, he  was  for  a  time  hidden  from  tbe  view 
of  tbe  engineer  by  the  front  of  the  engine. 
According  to  the  testimony  of  the  plaintiff 
himself,  he  had  gone  from  15  to  20  feet  across 
the  track,  when  two  or  three  loud  whistles 
were  sounded  from  the  engine,  scaring  the 
mule,  and  causing  It  to  turn  around  and 
go  Iiack  upon  the  crossing,  where  It  and 
plaintiff  were  struck  by  the  train.  The  en- 
gineer and  other  trainmen  testified  that  the 
whistles  sounded  were  for  brakes,  and  were 
given  about  the  time  plaintiff  was  struck  by 
tbe  train.  Other  witnesses  who  were  near  by 
testified  to  there  being  two  or  three  short 
sliarp  whistles  at  or  near  this  crossing,  but 
did  not  give  the  situation  of  the  plaintiff  a1 
tbe  time.  There  were  whistling  posts  at  nc 
great  distances  on  each  side  of  the  crossing, 
but  it  was  not  necessary  or  customary  for 
trains  to  whistle  at  the  crossing,  unless  In 
case  of  danger.  The  train  consisted  of  28  or 
80  freight  cars,  and  depended  for  stopping 
on  hand  brakes,  the  train  not  being  siqjplieo 
with  air  brakes.  It  was  stopped  a  very  shorfi 
distance  west  of  the  crossing.  There  waa  nc 
testimony  tending  to  show  that  the  whistling 
at  or  near  the  crossing  was  done  for  any 
Improper  purpose,  or  in  a  reckless  or  wanton 
spirit,  unless  such  facts  may  be  rightly  In- 
ferred from  the  mere  fact  that  the  whistles 
were  sounded  at  an  unusual  place,  and,  evi- 
dently, because  of  the  plainttfTs  proximity 
to  the  train.  The  fact  of  the  plaintifTs  In- 
)nry  is  undisputed,  nor  is  there  any  claim 
tliat  the  sum  of  $2,000,  the  damages  allowed 
by  the  jury,  is  excessive.  The  only  question 
Is  as  to  a  liabili^  for  any  amount  whatever. 
In  passing  on  the  defendant's  motion  for  a 
new  trial,  the  court  said:  "I  might  submit 
tbis  case  to  a  hundred  Juries  of  Wyandotte 
county,  and  their  Terdlct  would  be  alxmt  the 
same  as  this  one.  While  I  am  clearly  of  the 
opinion  that  tbe  plaintiff  Is  not  oititled  to 
recover,  and  if  It  were  submitted  to  me,  with- 
out a  Jury,  I  would  not  hesitate  for  one  mo- 
ment to  render  judgment  in  favor  of  the  ds- 
fendant;  but  as  this  case  has  been  submit- 
ted to  a  Jury,  and  they  have  rendered  their 
verdict  in  favor  of  the  plaintiff,  I  will  not 
disturb  It   Although  I  am  firmly  of  tbe  oxttn- 
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Ion  that  fb»  Bopreme  conit  will  reverse  this 
Judgment,  and  render  a  judgment  In  favor  of 
the  defendant;  yet  I  do  not  think  it  would  do 
any  good  to  try  the  case  over  in  this  court. 
The  motion  for  a  new  trial  will  be  overruled." 
Notwithstanding  the  court  expressed  Its  dis- 
approval of  the  results  of  the  deliberation  of 
the  jury  in  this  forcible  language,  It  over- 
ruled the  motion  for  a  new  trial,  one  of  the 
grounds  of  which  was  that  the  verdict  of  the 
Jury  was  not  sustained  by  sufficient  evidence, 
and  entered  Judgment  in  favor  of  the  plain- 
tiff on  the  verdict.  In  this  ruling,  the  court 
seems  to  have  overlooked  what  the  supreme 
court  of  this  state  has  so  frequently  and 
clearly  laid  down  as  the  duty  of  the  trial 
Judge  when  the  correctness  of  the  verdict  of 
a  Jury  is  challenged,  and  the  Judgment  of 
the  court  demanded  thereoa  In  the  discharge 
of  their  respective  duties,  the  Judge  has  no 
right  to  invade  the  special  province  of  the 
Jury.  The  functions  of  judge  and  Jury  are 
dissimilar  until  the  verdict  is  rendered;  but 
at  that  point  the  duties  of  the  trial  Judge  are 
enlarged,  and  he  is  called'  upon  to  consider, 
weigh,  and  pass  upon  all  questions  of  fact 
as  well  as  of  law  in  the  case.  The  decision 
of  the  Jury  cannot  be  Ignored  or  laid  aside 
simply  because,  in  the  exercise  of  his  Judg- 
ment upon  the  evidence,  the  Judge  would 
have  arrived  at  a  different  conclusion;  but, 
when  the  difference  between  the  Judge  and 
Jury  is  so  marked  that  the  former  cannot 
bring  his  Judgment  to  acquiesce  In  the  coU" 
elusions  of  the  latter  as  being  such  conchi- 
sions  as  reasonable  men  might  under  the  cir- 
cumstances naturally  arrive  at,  it  Is  his  duty, 
without  evasion  or  hesitation,  to  withhold 
any  approving  act  from  a  verdict  so  rendered, 
and  set  it  aslda 

In  speaking  of  this  duty,  Mr.  Justice  Brew- 
tx,  In  Railway  C!o.  v.  Kunkel,  17  Kan.  145- 
172,  said:  "We  do  not  mean  that  he  is  to 
substitute  his  own  Judgment  In  all  cases  for 
the  Judgment  of  the  Jury,  for  it  is  their 
province  to  settle  questions  of  fact;  and  when 
the  evldaice  to  nearly  balanced,  or  Is  such 
that  different  minds  would  naturally  and 
fairly  come  to  different  conclusions  thereon, 
he  has  no  right  to  disturb  the  findings  of  the 
Jury,  although  his  own  Judgment  might  In- 
cline him  the  other  way.  In  other  words, 
the  finding  of  the  Jury  to  to  be  upheld  by 
him  as  against  any  mere  doubts  of  Its  cor- 
rectness. But  when  his  Judgment  tells  him 
that  It  to  wrong,  that,  whether  from  mto- 
take  or  prejudice  or  other  cause,  the  Jury 
have  erred,  and  found  against  the  fair  pre- 
ponderance of  the  evidence,  then  no  duty 
Is  more  imperative  than  that  of  setting  aside 
the  verdict,  and  remanding  the  question  to 
another  Jury."  It  is  not  sufficient  that  the 
trial  judge  occupy  merely  a  neutral  position, 
neither  approving  nor  disapproving  the  ver- 
dict, when  the  motion  for  a  new  trial  to 
made,  and  the  question  presented;  one  course 
or  the  other  must  be  followed  by  affirmative 
«ction    In  State  v.  Bridges,  29  Kau.  138, 142, 


Horton,  0.  J.,  said:  "When  tbe  verdict  Is 
challenged  upon  the  ground  alleged  In  thto 
case  [that  It  was  not  sustained  by  suffldent 
evidence],  the  Judge,  who  has  the  same  op- 
portunity to  see  and  hear  the  witnesses  as  a 
Jnry,  should  declare  hto  approval  or  disap- 
proval of  the  verdict;  and  If  he  refuses  to  do 
this  by  overruling  the  motion  pro  forma,  and 
thereby  attempting  to  transfer  the  whole 
question  to  the  supreme  court,  he  trifles  with 
the  sacredness  of  his  duty.  A  party  Is  de- 
prived by  such  action  of  a  review  and  con- 
sideration of  the  evidence  by  a  court  hearing 
and  seeing  the  witnesses."  The  same  prin- 
ciple Is  enunciated  In  Railway  Co.  v.  Keder, 
32  Kan  163,  by  the  syllabus,  which  reads 
as  follows:  "It  to  error  for  a  trial  conrt  to 
overrule  a  motion  for  a  new  trial  merely  pro 
forma.  Every  trial  court  should  exercise  Its 
best  judgment  when  such  a  motion  is  pre- 
sented to  it.  and  should  mie  accordingly." 
So,  also,  Railway  Go.  v.  Ryan,  49  Kan.  1,  30 
Pac.  lOS.  Here  the  trial  Judge  did  not  mere- 
ly overrule  the  motion  without  considera- 
tion, but  he  wait  farther,  and,  having  con- 
sldered  and  weighed  the  testimony.  In  nn- 
mlstakable  terms  disapproved  the  verdict. 

Counsel  for  defendant  in  error  contends 
that  the  fact  of  overruling  tbe  motion  for  a 
new  trial  must  be  taken  as  an  approval  of 
the  verdict  by  the  trial  Judge,  notwithstand- 
ing the  opinion  expressed  by  him  at  the  time 
of  such  ruling.  We  do  not  think  that  Is  a 
reasonable  Inference  to  draw,  for  the  words 
and  act  must  be  construed  together.  Ap- 
parently, tbe  only  reason  the  court  had  for 
overruling  the  motion  was  that  given  when 
he  said:  "I  do  not  think  It  would  do  any 
good  to  try  the  case  over  again  In  this  court" 
If  the  futility  of  another  trial  Is  attributable 
simply  to  the  perversity  or  prejudice  of  the 
Juries  In  that  court.  It  Is  no  reason  for  al- 
lowing an  unjust  verdict  to  stand,  whether 
It  be  the  verdict  of  the  flrstor  the  hundredth 
Jnty  that  tries  the  case.  After  repeated 
trials,  the  trial  Judge  sbonld,  of  eonrse,  move 
with  grave  deliberation  before  a  verdict  to 
disturbed.  Nevertheless,  the  duty  rests  upon 
him,  no  less  imperatively  In  every  trial  and  In 
the  consideration  of  every  verdict,  to  see  that 
an  unwarranted  or  nnjost  verdict  does  not 
stand.  Somewhat  similar  disapproving  lan- 
guage of  the  trial  Judge  as  to  the  verdicts 
were  considered  by  the  supreme  conrt  In 
Railway  Co.  v.  Dwelle,  44  Kan.  394,  400,  24 
Paa  500,  and  Railway  Co.  v.  Ryan,  49  Kan. 
1,  30  Pac.  108.  In  the  last  case  dted,  th«» 
had  been  two  trlato  by  Jnry,— resulting  In 
substantially  the  same  verdict.  The  first 
verdict,  not  meeting  the  approval  of  the  trial 
judge,  was  set  aside  on  motion  made  for  a 
new  trial.  In  passing  npon  the  ofotion  for  a 
new  trial,  after  the  second  verdict  had  been 
retnmed,  the  trial  Judge  said:  "Tbe  verdict 
In  this  case  does  not  meet  the  approval  of  my 
Judgment  *  •  •  There  must  be  an  end  to 
the  litigation  some  time;  and  inasmuch  as  24 
men  have  substantially  agreed  upon  a  right 
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to  compensation,  though  greatly  in  excess  of 
what  my  judgment  can  approve,  it  Is  pos- 
sibly fair  and  proper  that  I  should  stand  out 
of  the  way  of  the  final  determination  of  the 
controversy."  The  supreme  court  said  that 
the  verdict  should  have  been  set  aside,  and  a 
new  trial  granted;  that  the  trial  judge  "has 
no  right  'to  stand  out  of  the  way,'  and, 
against  his  Judgment,  overrule  such  a  mo- 
tion. He  must  approve  or  disapprove  the 
verdict" 

We  have  carefully  examined  the  testimony, 
and  think  it  fully  justified  a  disapproval  of 
the  verdict  by  the  trial  judge.  Before  the 
plaintiff  can  recover,  he  must  prove  the  neg- 
ligence or  reckless  conduct  charged  to  the 
defendant  in  the  petition.  The  sounding  of 
the  whistle  of  a  moving  railroad  engine  is  not 
negligence  per  se,  and  the  mere  fact  of  whis- 
tling does  not  justify  the  presumption  of  want 
of  proper  care.  When  the  evidence  falls  to 
establish  the  fact  of  negligence  of  the  de- 
fendant, or  shows  contributory  negligence  on 
the  part  of  the  plaintiff,  there  can  be  no  re- 
covery. On  both  these  points  the  testimony 
in  this  case  tends  to  show  no  legal  liability 
of  the  defendant.  For  error  In  overruling  the 
motion  for  a  new  trial,  the  judgment  is  re- 
versed, and  the  case  remanded  for  a  new  trlaL 


0  Kan.  App.  UO)  * 

BRUSH  ELECTRIC  LIGHT  &  POWER 
CO.  T.  GROSCH. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, B.  D.    July  e,  1895.) 
Bill  op  Exceptions— Time  of  Ali-owascb. 
It   must   affirmntively   appear   from   the 
record  that  the  bill  of  exceptions  which  is  incor- 
porated in  the  transcript  of  the  proceedings  at- 
tached to  the  petition  in  error  was  presented  for 
allowance  dnring  the  term  at  which  the  alleged 
errors  were  committed,  or  snch  document  can- 
not be  regarded  as  a  part  of  the  record  of'  the 
trial  court. 
(Syllabus  by  the  Court.) 

Error  to  district  cotut,  Shawnee  connty; 
J.  B.  Johnson,  Judge. 

Action  by  Christian  Orosch  against  the 
Brash  Electric  Light  &  Power  Company. 
Plaintiff  had  judgment,  and  defendant  brings 
error.    Affirmed. 

Rossington,  Smith  &  Dallas,  for  plaintiff  in 
error.  E.  F.  Hilton  and  J.  G.  Waters,  for 
defendant  in  error. 

CLARK,  J.  Objection  is  made  by  the  de- 
fendant in  error  to  any  cpnslderation  of  the 
record  attached  to  the  petition  in  error,  for 
the  alleged  reason  that  it  is  not  such  a  record 
as  this  court  is  authorized  to  examine  upon 
a  review  of  the  proceedings  of  the  trial  court 
The  errors  assigned  are  as  to  matters  occur- 
ring upon  the  trial  and  not  appearing  upon 
the  record  of  the  trial  court.  The  case  Is 
here  upon  the  transcript  of  the  record,  and 
not  on  a  case  made.  As  a  part  of  the  tran- 
script, there  appears  a  document  which  was 
prepared  and  filed  in  that  court  as  a  case 


made.  No  bill  of  exceptions  was  taken,  and 
no  order  made  by  the  court  or  judge  thereof 
that  this  case  made  be  considered  as  a  bill 
of  exceptions,  and  become  a  part  of  the  rec- 
ord as  such;  and  the  question  is  presented 
as  to  whether  or  not  the  transcript  of  the 
record  brings  up  matters  contained'  in  tlie 
case  made,  now  called  a  bill  of  exceptions. 
The  office  of  a  bill  of  exceptions  and  case 
made  is  very  dissimilar,  and  the  manner  of 
their  proper  preparation  is  entirely  different 
Shumaker  v.  O'Brian,  19  Kan.  470.  The  stat- 
ute provides  for  taking  and  preserving  of  ex- 
ceptions, and  that  when  allowed  they  become 
a  part  of  the  record.  Gen.  St  1889,  par, 
4398.  They  must  be  allowed  and  filed  during 
the  term  at  which  the  rulings  complained  of 
are  made.  Gen.  St  1889,  par.  4395.  "A  bill 
of  exceptions  has  no  place  outside  of  the 
court  In  which  it  is  prepared.  •  •  •  When 
signed  and  filed,  it  is  a  part  of  the  record,  it- 
self an  original  record."  State  v.  Nickerson, 
30  Kan.  545,  2  Pac.  654.  A  case  made  is  no 
part  of  the  record  of  the  district  court. ' 
Ti"ansportatlon  Co.  v.  Palmer,  19  Kan.  471, 
472.  It  may  be  allowed  within,  or  out  of. 
term.  When  filed,  it  is  at  once  withdrawn 
for  the  purpose  of  use  in  a  higher  court  Tt 
was  not  the  intention  of  the  court  or  judge 
.  that  this  case  made  should  be  a  part  of  the 
record  of  the  court  below.  The  certificate  of 
the  judge  recites  that  the  document  is  allow- 
ed, settled,  and  signed  as  a  case  made,  and 
directs  the  clerk  to  "file  and  deliver  the  same 
to  the  defendant  and  attest  the  same  with 
his  name  and  the  seal  of  said  court  as  th<> 
law  directs."  When  a  case  made  has  been 
withdrawn  from  the  files  by  the  party  pre- 
senting It  for  allowance,  again  d^osltlng  it 
with  the  clerk  of  the  district  court  and  hav- 
ing him  file  it  and  retain  it,  does  not  of  itself 
transform  it  into  a  bill  of  exceptions,  nor 
make  it  a  part  of  the  record.  Nor  can  any- 
thing be  made  a  part  of  the  record  by  mere 
act  of  the  parties  which  otherwise  is  not 
properly  a  part  of  the  record.  McArthur  v. 
Mitchell,  7  Kan.  173;  Kshlnka  v.  Cawker,  16 
Kan.  63.  The  record  of  the  district  court 
should  show  the  allowance  of  a  bill  of  ex- 
ceptions, and  that  it  was  allowed  in  term; 
and  where  the  record  shows  that  60  days 
were  allowed  in  which  to  make  a  case,  it  can- 
not be  presumed,  in  the  absence  of  the  proper 
evidence  thereof,  that  a  bill  of  exceptions  was 
taken.  The  record,  considered  as  a  case 
made,  being  insufficient  to  preserve  excep- 
tions  to  the  errors  assigned,  because  of  de- 
fects therein,  cannot  be  supplemented  by  add- 
ing certified  copies  of  the  record  of  the  dis- 
trict court  City  of  Ft  Scott  v.  Deeds,  36 
Kan.  621,  14  Pac.  268. 

There  is  nothing  In  the  record  to  show  that 
this  case  made,  even  if  it  could  be  considered 
a  bill  of  exceptions,  was  allowed  daring  the 
term.  Attached  to  this  transcript  Is  a  state- 
ment by  the  clerk  of  the  district  court  of 
Shawnee  county  that  the  court  adjourned  for 
the  term  at  a  certain  date,  which  was  snbse- 
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qaent  to  the  date  of  the  second  filing  of  the 
case  made  with  the  clerk  of  that  court 
Such  statement  cannot,  however,  be  taken  as 
competent  evidence  of  the  fact  that  a  bill  of 
exreptlons  was  allowed  within  the  term. 
The  fact  must,  in  some  way,  appear  from  the 
record  Itself.  Ferree  v.  Walker,  54  Kan.  49, 
36  Pac.  738.  The  court  Is  of  the  opinion  that 
the  record  here  presented  does  not  disclose 
the  errors  alleged  to  have  been  committed  by 
the  trial  court  The  Judgment  .will  be  af- 
firmed. 


(1  Kan.  App.  14}) 

BRUSH  ELECTRIC  LIGHT  &  POWER 
CO.  V.  STITT. 
(Conrt  of  Appeals  of  Kansas,  Northern  Depart- 
ment E.  D.    July  6,  1895.) 
BiLi,  OP  ExcKPTioss— Time  op  Allowance. 
Case  followed.     The  case  of  Power  Co. 
V.  Grosch,  40  Pac.  933,  followed. 
(Syllabus  by  the  Court) 

Error  to  district  court  Shawnee  county; 
J.  B.  Johnson,  Judge. 

Action  by  Jacob  Stitt  against  the  Brush 
Electric  Light  &  Power  Company.  PlaintKF 
had  Judgment  And  defendant  brings  error. 
Affirmed. 

Rossington,  Smith  &  Dallas,  for  plaintiff  in 
error.  E.  F.  Hilton  and  J.  G.  Waters,  for  de- 
fendant in  error. 

CLARK,  J.  This  Is  an  action  brought  In 
the  court  below  by  one  Jacob  Stitt  to  recover 
from  the  Brush  Electric  Light  &  Power  Com- 
pany for  damages  sustained  by  the  plaintiff 
below  through  the  alleged  faulty  and  negli- 
gent construction  and  operation  of  certain 
machinery  and  appliances  for  the  protection 
and  transmission  of  electricity  for  lights  and 
electric  motive  power.  The  plalntiCT  recov- 
ered Judgment  in  the  trial  court  and  the  de- 
fendant brings  the  case  to  this  court  by  peti- 
tion in  error,  seeking  a  reversal  of  the  Judg- 
ment. The  errors  complained  of  are  to  mat- 
ters occurring  upon  the  trial  which  are  not 
of  record.  This  court  Is  precluded  from  an 
examination  of  the  alleged  errors,  as  they  are 
not  preserved  either  by  proper  bill  of  excep- 
tions or  by  case  made,  and  the  Judgment  is 
aifirmcd,  on  the  authority  of  the  case  of  Pow- 
er Co.  V.  Groacb  (Just  decided)  40  Pac.  933. 


(12  Wash.  212) 

LEWIS  T.  BARTLETT  et  al. 
(Supreme  Ck>urt  of  Washington.  July  1,  1895.) 
Sheripfs — Levt  oh  Land — Powers  op  Soooessos. 
Service  of  execution  on  land  commenced 
by  a  sheriff  may  be  completed  by  his  successor 
by  a  sale  and  conveyance  of  the  land,  without 
Issuance  to  him  of  a  writ  of  venditioni  exponas. 

Appeal  from  superior  court  Jefferson  coun- 
ty;  B.  A.  Ballinger,  Judge. 

Action  by  Meyer  Lewis  against  Frank  A. 
Bartlett  executor,  Mary  Bartlett  and  an- 
other.   There  was  a  Judgment  for  plaintiff. 


and,  from  an  order  confirming  an  execution 
sale  under  the  Judgment,  defendant  executor 
and  Mary  Bartlett  appeal.    Aflirmed. 

Rupert  &  Fitzgerald,  for  appellants.  Mor- 
ris B.  Sachs,  for  respondent. 

HOYT,  C.  J.  Respondent  obtained  a  Judg- 
ment against  the  appellants,  and  caused  an 
execution  to  be  Issued  thereon,  and  placed  in 
the  bauds  of  Richard  De  Lanty,  who  at  the 
time  was  sheriff  of  the  county.  On  the  20th 
day  of  December,  1894,  this  execution  was 
by  said  sheriff  levied  upon  certain  real  es- 
tate, the  property  of  the  appellants.  There- 
after said  Richard  De  Lanty,  sheriff  as 
aforesaid,  began  the  publication  of  a  notice 
which  fixed  the  time  of  sale  on  the  22d  day 
of  January,  1895,  before  which  date  the 
term  for  which  said  De  Lanty  held  the  of- 
fice of  sheriff  expired;  and  M.  F.  Hamilton, 
as  his  successor  In  said  oflice,  entered  upon 
the  dlscliarge  of  its  duties,  and  thereafter, 
on  the  said  22d  day  of  January,  sold  the 
propertj'  levied  upon  by  said  De  Lanty  un- 
der the  execution,  without  the  issuance  to 
him  of  a  writ  of  venditioni  exponas,  and  on 
the  same  day  made  return  as  to  said  sale, 
which  was  afterwards,  over  the  objections 
of  the  appellants,  confirmed  by  the  court; 
and  from  this  order  of  confirmation  this 
appeal  has  been  prosecuted. 

The  only  reason  suggested  why  the  order 
of  confirmation  should  not  have  been  made 
is  that  the  sheriff  who  succeeded  the  one 
to  whom  the  excuUon  had  been  delivered 
could  not  rightfully  make  the  sale  thereun- 
der. The  question  as  to  whether  or  not  a 
sheriff  can  complete  the  service  of  an  exe- 
cution which  has  been  begun  by  his  prede- 
cessor has  been  often  before  the  courts,  and 
the  decisions  thereon  cannot  be  harmonized. 
In  England  much  formality  was  required 
in  the  transfer  of  the  office  by  a  sheriff  to 
his  successor;  and,  under  such  practice.  It 
was  held  by  most  of  the  courts  that  until 
he  had  been  relieved  of  the  duties  of  the 
office  by  a  transfer  thus  formally  made, 
he  was  liable  for  the  prt^er  transaction  of 
the  business  relating  thereto,  and  on  that 
account  it  was  held  that  process  in  hia  bands 
should  be  executed  by  him  rather  than  by 
his  successor,  even  although  his  term  of 
office  had  expired.  In  this  country  the  prac- 
tice of  thus  formally  transferring  the  office 
of  sheriff  has  never  prevailed.  Upon  the 
expiration  of  his  term  and  the  qualification 
of  his  successor,  such  successor  becomes  en- 
titled to  all  the  emoluments  of  the  office,  and 
upon  him  Is  cast  the  burden  of  the  discharge 
of  Its  duties,  excepting  so  far  as  from  the 
necessities  of  the  case  they  should  be  per- 
formed by  bis  predecessor.  Process  under 
our  practice  Is  rightfully  directed  to  the 
sheriff  of  the  proper  county,  and  It  Is  not 
necessary  that  the  person  holding  such  of- 
fice should  be  named  therein.  It  would 
seem  to  follow,  as  a  logical  conclusion,  that 
whoever  was  for  the  time  being  In  poases- 
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slon  of  the  office  should  execute  process  di- 
rected thereto;  and  that  If,  after  process 
had  been  so  directed,  the  person  in  posses- 
sion of  the  office  should  change,  the  com- 
mand thereof  would  apply  to  the  one  who 
had  succeeded  to  the  office,  rather  than  to 
one  who  had  been  removed  therefrom.  The 
sheriff's  duties,  extraordinary  excepted,  should 
be  held  to  IiaTe  ended  with  the  expiration  of 
bis  term. 

Most,  if  not  all,  of  the  courts,  have  de- 
cided that  the  levy  of  an  execution  upon  per- 
sonal property  gave  the  officer  making  the 
levy  a  special  property  therein,  and  for  tliat 
reason  it  has  been  held  by  such  courts  that 
It  was  his  duty  to  complete  the  service  of  an 
execution  so  levied.  If  necessary,  after  the 
expiration  of  his  term.  If  the  officer  who 
levies  an  execution  on  personal  property  ac- 
quires a  special,  title  thereto,  such  fact  may 
furnish  reason  for  the  holding  that  he 
should  complete  the  service  after  the  ex- 
piration of  his  term,  but  it  does  not  follow 
that  he  should  be  required  to  complete  the 
service  of  an  execution  so  levied  upon  real 
estate.  By  the  levy  the  title  to  the  real 
estate  is  not  transferred,  and  there  is  no 
good  reason  why,  after  such  levy,  the  suc- 
cessor of  the  one  who  has  made  it  cannot 
as  well  complete  the  service  by  the  sale  of 
the  property  and  the  return  of  the  execution 
as  to  have  the  same  acts  done  by  his  prede- 
cessor in  office;  and,  since  the  one  who  Is  in 
'  the  actual  possession  of  the  office  can  best 
be  held  responsible  for  the  proper  discharge 
of  its  duties,  the  btterests  of  all  concerned 
would  be  best  subserved  by  holding  that 
he  should  complete  the  service  of  the  execu- 
tion which  has  been  levied  upon  real  es- 
tate. It  may  be  conceded  that,  taking  the 
cases,  old  and  new,  the  greater  number  sup- 
port the  doctrine  that  the  sheriff  who  made 
the  levy  should  complete  the  service  of  the 
execution;  but  a  large  number  of  courts  of 
the  highest  standing  have  come  to  the  con- 
trary conclusion,  and  have  held  in  accord- 
ance with  the  above  suggestions;  and  as 
isuch  holding  will,  in  our  opinion,  lead  to 
less  confusion  than  the  other,  we  are  sat- 
isfied to  follow  It.  Freeman  on  Executions 
(section  62)  lays  down  the  nUe  that,  where 
the  levy  is  upon  real  estate,  the  successor  in 
office  may  complete  the  service  of  the  execu- 
tion, and  that  his  authority  to  do  so  is  not 
by  virtue  of  any  writ  of  venditioni  exponas 
which  may  be  directed  to  him,  but  is  de- 
rived from  the  execution  directed  to  his 
predecessor  in  office.  At  the  close  of  said, 
section,  this  learned  author  makes  use  of 
the  following  language:  "The  better  opinion 
is  that,  if  a  levy  be  made  upon  real  estate, 
the  officer  levying  the  writ  may,  after  the 
expiration  of  his  term,  complete  the  exe- 
cution of  the  writ  by  a  sale  and  conveyance, 
but  that  his  powers  in  this  respect  are  con- 
current with  those  of  his  successor  In  office, 
and,  therefore,  that  the  venditioni  exponas 
may  properly  be  issued  to  and  executed  by 


either."  The  latter  clause  of  the  above  quo- 
tation would  seem  to  indicate  that  it  was 
necessary  tliat  this  writ  should  be  directed 
to  the  successor  In  office  to  authorize  him  to 
make  the  sale;  but,  when  what  is  therein 
stated  Is  taken  in  connection  with  the  rest 
of  the  section,  it  will  be  seen  that  such 
writ  only  issues  for  the  purpose  of  compel- 
ling the  sheriff  to  do  that  which  he  would 
otherwise  have  the  power  to  do.  In  the 
case  of  Leshey  v.  Gardner,  8  Watts  &  8. 
314,  this  questlMi  was  passed  upon  by  the 
supreme  court  of  Pennsylvania;  and,  after 
a  full  consideration  of  the  practice  in  Eng- 
land and  in  this  country,  that  learned  court 
came  to  the  conclusion  that  the  successor  in 
office  could  properly  complete  the  service  of 
the  execution.  To  the  same  effect  are  Bell- 
Ingall  V.  Duncan,  3  Oilman,  477;  Bank  v. 
Beatty,  3  Sneed,  305;  Clark  v.  Sawyer,  48 
Cal.  133;  Holmes  v.  Mclndoe,  20  Wis.  689; 
Kane  v.  McCown,  65  Mo.  181.  These  cases 
furnish  authority  upon  which  we  feel  au- 
thorized to  decide  the  question.  Many  of 
the  courts  which  have  held  to  the  contrary 
were  of  the  opinion  that  it  would  have  been 
better  If  the  practice  had  been  for  the  new 
sheriff  to  complete  the  execution  of  th.e 
writ,  and  only  founded  their  decisions  to  the 
contrary  upon  a  practice  which  had  grown 
up  under  the  rule  In  England,  in  the  states 
In  which  the  decisions  were  made^  or  in 
those  from  which  their  practice  was  largely 
derived.  Many  cases  of  this  kind  could  be 
cited,  but  we  call  attention  to  only  one  as 
furnishing  sufficient  illustration  of  the  opln- 
loB  of  such  courts.  See  Fowble  v.  Bayberg, 
4  Ohio,  45.  We  feel  the  more  ready  to  adopt 
this  rule  for  the  reason  that  to  our  mind  the 
practice  in  England  should  have  little  or  no 
weight  in  determining  the  practice  here  up- 
on sales  of  real  estate,  for  the  reason  that  in 
England  only  personal  property  could  be 
sold  on  execution.  In  our  opinion,  the  su- 
perior court  adopted  the  rule  which  best  ac- 
cords with  reason,  and  Is  sufficiently  sup- 
ported by  authority.    Judgment  affirmed. 

SCOTT,  ANDERS,  and  GORDON,  JJ.,  con- 
cur. 

DUNBAR,  J.  I  concur  In  the  result,  but 
do  not  wish  to  be  understood  as  Inferentially 
holding  that  any  different  rule  should  obtain 
in  the  case  of  a  levy  upon  personal  property. 


(12  Wosb.  20T) 

COOK  T.  TIBBAL8  et  aL 

(Supreme  Court  of  Washington.     July  1,  1895.) 

Dismissal  or  Appeal— Iksdpficient  Bond— Ex- 

OEPTloss- CnEPiTORa'  Bim. 

1.  Where  the  sufficiency  of  an  appeal  bond 
has  not  been  submitted  to  the  lower  court,  as 
required  by  statute,  a  motion  to  dismisB  the  ap- 
peal for  irregularity  in  the  bond  will  not  be  en- 
tertained.    Anders,  J.,  dissenting. 

2.  A  general  exception  to  the  finding*  of 
fact  will  not  be  considered. 
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3.  The  complaint  in  an  action  by  a  judg- 
ment creditor  to  set  aside  a  conveyance  as  in 
fraud  Of  creditors,  wliich  alleges  tliat  execution 
on  plaintiff's  judgment  "lias  been  returned"  un- 
satisfied, and  ttiat  ttie  judgment  debtor  "has  no 
other  property"  to  satisfy  such  judgment,  is  not 
defective  on  the  ground  that  it  fails  to  allege 
that  the  judgment  debtor  had  no  other  property 
«t  the  time  of  the  conveyance. 

Appeal  from  superior  court,  Jefferson  coun- 
ty;  B.  A.  Balllnger,  Judge. 

Action  by  Mary  CJook  against  H.  L.  Tlb- 
bals,  St.,  and  Josephine  I.  Page,  to  set  aside 
a  sale  as  In  fraud  of  creditors.  From  a  Judg- 
jnent  for  plaintiff,  defendant  Page  appeals. 
Affirmed. 

Robert  W.  Jennings,  for  appellant.  Trum- 
bull &  Trumbull,  for  respondent 

DUNBAR,  J.  The  respondent  moves  to 
dismiss  the  appeal  in  this  case  on  tlie  ground 
that  the  bond  on  appeal  is  Insufficient  in  form 
and  substance.  Ineffectual,  and  void,  In  that 
the  principal  in  said  bond  has  failed  to  exe- 
cute the  same.  The  bond  in  this  case  Is  exe- 
cuted by  R.  W.  Jennings,  as  attorney  for  the 
appellant.  It  Is  contended  by  the  respond- 
ent that  this  is  not  such  a  bond  as  is  con- 
templated by  the  statute.  Our  statute  is  not 
such  a  statute  as  prevailed  In  states  In  which 
many  of  the  cases  cited  by  respondent  ex- 
isted, for  It  provides  that  a  bond  may  be 
made  on  behalf  of  the  appellant  with  two  or 
more  sureties;  so  that  It  is  not  actually  nec- 
essary that  the  appellant  should  sign  the 
bond  at  all.  However,  we  are  inclined  to 
think  that  there  must  be  a4>ond,  and  a  proper 
bond,  given  on  behalf  of  the  appellant,  which 
was  probably  not  done,  in  this  case,  for  this 
bond  purports  to  be  the  bond  of  the  appel- 
lant, and  not  a  bond  executed  in  her  behalf. 
But  the  statute  provides  that  all  questions  of 
tills  kind,  viz.  questions  as  to  the  sufficiency 
of  the  lx>nd,  must  be  submitted  to  the  lower 
court;  and,  as  the  bond  was  not  moved 
against  in  that  court  the  motion  will  not  be 
entertained  here. 

It  is  also  urged  by  the  respondent  that  no 
proper  exceptions  were  taken  to  the  state- 
ment of  facts  in  this  case,  and  an  examina- 
tion of  the  recor^  shows  this  contention  to 
be  coiTect  After  the  announcement  by  the 
court  of  the  findings  of  fact,  the  record  entry 
is:  "To  all  of  which  the  defendant  Pagre  ex- 
cepts, which  exceptions  are  aljowed."  This 
exception  is  too  general  to  constitute  the  ex- 
ception provided  for  by  the  law,  and  has  been 
80  held  by  this  court  in  Rice  v.  Stevens,  9 
Wash.  298,  37  Pac.  440;  and  it  has  been  the 
uniform  holding  of  this  court  since  In  so 
many  cases  tliat  It  is  not  worth  while  to  dis- 
cuss them  here. 

This  disposes,  then,  of  the  statement  of 
facts  in  the  case,  and  leaves  only  the  ques- 
tion of  the  sufficiency  of  the  pleadings.  A 
demurrer  was  InterjKised  to  the  complaint,  on 
the  grotmd  that  it  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action.  Tliis 
was  an  action  to  set  aside  a  certain  convey- 


ance as  being  In  fraud  of  creditors,  and  it  is 
claimed  by  the  appellant  that  the  conveyajice 
cannot  be  impeached  as  fraudulent^  unless  it 
be  shown  by  distinct  averment  in  tlie  com- 
plaint that  the  debtor  bad  no  other  property 
at  the  time  the  conveyance  was  made.  It  is, 
no  doubt,  true,  as  a  general  proposition,  that 
to  allege  that  the  conveyance  was  made  for 
the  purpose  of  defrauding  creditors,  while 
at  the  same  time  the  debtor  had  other  prop- 
erty out  of  which  the  creditor  could  make  his 
debt,  would  be  an  Inconsistent  statement; 
and  it  is  also  true  that  it  is  no  concern  of  the 
creditor  what  the  object  was  which  actuated 
the  sale  If  sufficient  property  was  left  to  the 
vendor  to  satisfy  any  Judgments  which  the 
creditor  would  rightfully  obtain  against  him; 
and,  unless  it  affirmatively  appeal's  that  such 
is  not  the  case,  we  think  with  the  appelhmt 
that  the  complaint  would  not  be  sufBcient. 
But  it  seems  to  us  that  the  allegations  of  the 
complaint  that  "the  said  execution  has  been 
returned  by  the  sheriff  wholly  unsatisfied," 
and  that  "the  defendant  H.  L.  Tibbals,  Sr., 
has  no  other  property  out  of  which  the  plain- 
tiff could  make  her  said  Judgment,"  are  aver- 
ments which  are  amply  sufficient  to  sustain 
the  complaint,  so  far  as  the  particular  objec- 
tion pointed  .out  by  the  brief  of  the  appellant 
Is  concerned.  The  statement  of  facts,  then, 
not  being  considwed,  and  the  pleading,  as 
we  deem  them,  being  sufficient,  the  Judgement 
of  the  lower  court  will  be  affirmed. 

.  HOTT,  0.  J.,  and  SCOTT  and  GORDON, 
JJ.,  concur. 

ANDERS,  J.  I  concur  in  the  affirmance 
of  the  Judgment  on  the  merits,  but,  In  my 
opinion,  the  appeal  should  hare  been  dis- 
missed because  no  bond  was  filed  either  by 
or  on  behalf  of  the  appellant  This  court 
has  held  on  several  occasions  that  the  ques- 
tion as  to  the  sufficiency  of  the  affidavit  of 
the  sureties  on  appeal  bonds  should  be  rained 
In  the  court  below,  but  I  do  not  think  we 
ought  to  go  so  far  as  to  hold  that  an  appeal 
should  be  retained  and  considered  where  it 
does  not  appear  that  any  bond  was  executed 
by  or  on  behalf  of  the  appellant,  as  reqtUred 
by  the  statute,  especially  as  the  statute  pro- 
Tides  for  a  dismissal  on  that  ground. 


(12  Wash.  23S) 
BRYAN  T.  DtTPP. 

(Supreme  Court  of  Washington.  July  lOi  189S.) 
P1.R01.  Evidence  to  Vabt  Note. 
"Parol  evidence  of  a  contemporaneoos 
agreement  between  the  drawee  and  payee  of  a 
draft  that  the  payee  will  not  hold  the  drawee 
liable  in  case  of  the  nonpayment  of  the  draft  is 
inadmissible  to  vary  the  drawee's  liability.  Don- 
bar,  J.,  dissenting. 

Appeal  from  superior  court,  Cowlitz  conntyj 
A.  'L.  Miller,  Judge. 

Action  by  Beauregard  Bryan  against  EL  H. 
Duff.  There  was  a  Judgment  for  defendaab 
and  plaintiff  appeals.    Reversed. 
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Reynolds  &  Stewart,  for  appellant.  N.  H. 
Bloomfleld  and  J.  N.  Pearcy,  for  respondent 

HOYT,  C.  J.  Respondent  was  Indebted  to 
one  H.  C.  Taylor,  and  tbe  Ainslle  Lumber 
Company  was  Indebted  to  him.  In  payment 
of  his  Indebtedness  to  Taylor,  be  drew  an  or- 
der, payable  90  days  after  date,  on  the  said 
lumber  company,  which  was  accepted  by  it. 
Before  it  became  due,  the  lumber  company 
became  Insolvent,  and  the  draft  was  not  paid. 
This  action  was  brought  by  the  plaintiff,  as 
assignee  of  the  said  Taylor,  the  payee  of  the 
draft,  to  recoyer  of  the  defendant  as  the  draw- 
er thereof.  It  appears  from  the  record  that 
due  notice  of  the  dishonor  of  the  draft  was 
given  to  the  drawer,  and  bis  liability  thereon 
established;  and  it  is  clear  that  plaintiff  was 
entitled  to  judgment  if  it  was  not  competent 
fur  respondent  to  show  by  oral  testimony 
tliat,  at  the  time  the  draft  was  drawn,  it  was 
agreed  as  between  the  drawer  and  payee  that 
the  payee  would  not  hold  the  drawer  responsi- 
ble for  any  default  on  tbe  part  of  the  drawee 
In  the  payment  of  the  draft.  Parol  evidence 
to  that  effect  was  admitted  over  the  objection 
of  plaintiff,  and  the  rlghtfolness  of  the  action 
of  the  court  in  admitting  it  is  substantially 
tbe  only  question  presented  on  this  appeaL 

Respondent  makes  a  further  contention  that 
the  circumstances  surrounding  the  transaction 
were  sufficient  to  show  that  a  new  contract 
by  way  of  novation  had  been  entered  into; 
but,  in  our  opinion,  there  was  no  proof  which 
would  warrant  any  such  contention  if  tbe 
evidence  as  to  the  agreement  of  the  payee  not 
to  hold  the  drawer  responsible  was  stricken 
from  the  record.  That  the  general  rule  is 
that  parol  evidence  cannot  be  admitted  to 
change  or  contradict  the  terms  of  a  written 
agreement  is  so  well  established  that  it  la  not 
necessary  that  we  should  say  anything  in  sup- 
port thereof,  and  respondent  makes  no  con- 
tention against  such  rule,  but  contends  that 
the  evidence  was  properly  admitted,  for  two 
reasons:  (1)  That  it  did  not  teua  to  cnuuge 
or  contradict  any  written  agreement;  and 
(2)  that,  if  it  did,  the  circumstances  surround- 
ing the  transaction  brought  it  within  one  of 
the  exceptions  to  such  general  rule. 

The  first  contention  is  founded  upon  the 
claim  that  the  liability  of  the  drawer  grows 
out  of  a  legal  conclusion,  which  conclusion  Is 
not  in  writing,  and  that  for  that  reason  to 
vary  or  contradict  such  conclusion  is  not  to 
vary  or  contradict  a  written  instrument.  In 
our  opinion,  the  liability  of  the  drawer  of  a 
bill  of  exchange  or  the  indorser  of  a  note  has 
become  so  well  established  under  the  rules  of 
the  law  merchant,  p.nd  is  so  well  imderstood, 
that  the  person  who  assumes  such  liability 
must  be  held  to  have  understood  the  effect 
thereof,  and  by  his  signature  to  have  bound 
himself  in  the  same  manner  as  he  would  have 
done  bad  the  conditions  been  at  the  time  of 
such  signature  fully  written  out  and  signed 
by  him.  A  few  cases  have  been  cited  by  re- 
spondent for  the  purpose  of  establishing  his 


c(»itentlon,  but  a  careful  examination  thereof 
has  led  us  to  believe  tiiat,  with  a  single  ex- 
ception, they  are  not  strictly  In  point.  One  of 
them  does  fully  sustain  tbe  rule  contended 
for.  This  case  is  entitled  to  consideration  by 
reason  of  the  learning  and  ability  of  the  dis- 
tinguished judge  who  made  tbe  decision,  but 
even  his  distinguished  ability  cannot  give  to 
the  case  the  weight  which  would  attach  to  a 
like  decision  by  a  court  of  last  resort.  The 
ruling  was  made  during  the  progress  of  a 
trial  as  a  part  of  the  instructions  to  the  Jurj-, 
and  for  that  reason  probably  not  so  fully  con- 
sidered as  it  would  have  been  in  a  court  of 
last  resort  See  Bank  Co.  v.  Evans,  4  Wash. 
C.  C.  480,  Fed.  Cas.  No. -13,635. 

The  other  claim  Is  that  the  testimony  was 
admissible  to  prevent  fraud  upon  the  drawer, 
and  numerous  cases  have  been  cited  to  show 
that  it  was  admissible  for  that  purpose. 
Many  of  these  cases  undoubtedly  hold  that 
parol  evidence  is  admissible  to  show  that  the 
contract  growing  out  of  the  drawing  of  a  bill 
of  exchange  or  the  indorsement  of  a  prom- 
issory note  was  fraudulent,  but  In  so  doing 
they  only  announce  a  well-recognized  doctrine 
that  any  contract,  whether  In  writing  or  in 
parol,  can  be  defeated  by  showing  -that  its 
execution  was  Induced  by  fi-aud,  or  that  it  was 
without  consideration;  and,  in  our  opinion, 
none  of  the  cases  cited  go  further  than  to  sus- 
tain this  well-recognized  exception  to  the  gen- 
eral rule  as  to  the  admissibility  of  parol  testi- 
mony to  affect  a  written"  Instrument  The 
rule  that  the  contract  which  Is  implied  on  the 
part  of  such  drawer  or  Indorser  must  have 
the  same  effect  as  though  it  bad  been  reduced 
to  writing  and  placed  above  tbe  signature  Is 
not  only  the  reasonable  one,  but  is  supported 
by  the  great  weight  of  authority;  and  a  like 
weight  of  authority  has  estiblished  the  rule 
that  parol  testimony  cannot  be  introduced  for 
tbe  purpose  of  showing  any  agreement  on  tbe 
part  of  the  payee  or  indoi-see  tending  to  affect 
such  implied  contract.  The  supreme  court  of 
Maine  has  several  times  passed  upon  this 
question,  and  has  decided  that  such  testi- 
mony cannot  be  admitted  in  favor  of  a  drawer 
or  indorser  to  relieve  him  of  tbe  liability  im- 
l)lied  by  bis  signature,  and  has  further  de- 
cided that  such  contract  will  not  support  a 
recovery  In  an  independent  action  brought 
thereon.  See  Hancock  v.  Fah-fleld,  30  Me. 
299;  Evans  v.  Smith,  34  Me.  33.  In  Barry 
V.  Morse,  3  N.  H.  132,  substantially  the  same 
<incstion  was  passed  upon,  and  the  rightful- 
ness of  the  exclusion  of  the  parol  testimony 
sustained.  The  supreme  court  of  Illinois  has 
given  this  question  attention  In  a  large  num- 
ber of  cases.  In  a  few  of  tbe  earlier  ones 
there  are  some  expressions  tending  to  support 
the  contention  of  respondent  but  tbe  later 
cases  so  emphatically  contradict  such  conten- 
tion, without  making  any  statement  of  an  In- 
tention to  overrule  the  earlier  ones,  that  all 
of  the  cases,  construed  together,  must  beheld 
to  establish  tbe  doctrine  laid  down  In  the 
later  ones.    That  these  fully  sustain  tbe  con- 
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tentlon  of  appellant  that  such  testimony  Is 
inadmissible  will  sufficiently  appear  from  an 
examination  of  two  cases,— Beattle  v.  Browne, 
64  111.  360,  and  Ktrliham  y.  Boston,  67  IlL 
599.  The  supreme  court  of  Indiana,  in  the  case 
of  Campbell  v.  Eobblns,  29  Ind.  271,  passed 
upon  this  question,  and  the  language  used 
well  sustains  the  headnote  made  by  the '  re- 
porter, which  Is  In  tb&  following  language: 
"The  legal  eflfest  of  an  assignment  in  blank  of 
a  promissory  note  cannot  be  varied  by  evi- 
dence of  a  parol  contemporaneous  agreement 
that  the  note  should  be  taken  without  recourse 
on  the  assignor."  Mr.  Parsons,  in  his  work 
on  Notes  and  Bills  (volume  2,  at  page  501), 
states  his  views  on  this  question  in  the  fol- 
lowing language:  "If  the  defendant  endeav- 
ors to  prove  an  oral  bargain  between  himself 
and  tlie  plaintiff,  which  differs  in  Its  terms 
from  the  written  note,  it  will  then  be  remem- 
bered that  it  is  a  firmly-settled  principle  that 
parol  evidence  of  an  oral  agreement  alleged 
to  have  been  made  at  the  time  of  the  drawing, 
making  or  indorsing  of  a  bill  or  note,  cannot 
he'  permitted  to  vary,  qualify,  or  contradict, 
to  add  to,  or  dubatgct  from,  the  absolute  terms 
of  the  written  contftefc"  By  statements  in 
connection  therewith,  he  shows  that  in  the 
term  "written  contract"  is  inctuded  the  con- 
tract Implied  by  law  on  the  part  of  the  In- 
dorser  or  drawer,  as  well  as  those  actually 
written  out  and  signed.  If  the  testimony  in- 
troduced on  the  part  of  the  respondent  had 
tended  to  show  tliat  the  making  of  the  bill 
of  exchange  had  been  Induced  by  fraud,  «r 
that  there  had  been  no  consideration  therefor, 
it  would  have  been  admissible,  and,  if  suffi- 
cient, would  have  Justified  the  conclusion 
reached  by  the  trial  court.  But,  in  our  opin- 
ion. It  had  no  such  tendency.  It  was  conced- 
ed that  it  was  drawn  for  a  sufficient  consider- 
ation, and  there  was  not  even  a  suggestion 
that  there  was  any  fraud  on  the  part  of  the 
payee.  The  rule  as  to  written  contracts  not 
being  subject  to  cliange  by  contemporaneous 
oral  agreements  is  of  such  importance  that  It 
should  not  be  departed  from  unless  such  de- 
parture is  brought  within  well-settled  excep- 
tions to  the  rule.  The  right  of  parties  to  put 
their  final  conclusions  Into  writing,  and  there- 
by avoid  any  question  of  veracity  as  to  what 
such  conflusions  were,  is  of  the  greatest  pub- 
lic and  private  convenience.  Tlie  circvunstan- 
ees  surrounding  the  case  at  bar  did  not  war- 
rant a  departure  from  the  rule,  and,  for  the 
reason  that  It  was  departed  from  by  the  trial 
court,  the  judgment  must  be  reversed,  and 
the  cause  remanded,  with  instructions  to  en- 
ter Judgment  In  favor  of  plalntifC  In  accord- 
ance with  the  prayer  of  his  complaint 

SCOTT  and  ANDERS,  JJ.,  concur. 

DUNBAR,  J.  (dissenting).  I  am  unable  to 
agree  with  the  majority  opinion  in  this  case. 
Of  course,  there  is  no  disputing  the  general 
rule  tlmt  parol  evidence  cannot  be  Introduced 
to  alter  or  explain  written  agreements;  but  it 


does  not  seem  to  me  that  the  reasons  which  for- 
bid the  admission  of  parol  evidence  to  alter  or 
vary  the  terms  of  a  written  agreement  apply 
to  contracts  where  the  obligation  is  implied. 
If  a  man  makes  an  agreement,  and  reduces 
the  terms  of  the  agreement  to  writing,  and 
solemnly  signs  It,  for  reasons  which  have  been 
often  stated,  he  ought  to  be  held  to  a  strict 
compliance  with  its  terms.  He  knows  Just 
what  he  has  agreed  to  do,  and  Just  what  his 
obligations  are,  for  they  are  of  his  own  mak- 
ing. But  It  is  altogether  different  wh«i  he 
is  held  to  do  something  by  a  refined  implica- 
tion of  law  of  which  the  (x'diuary  citizen  haa 
no  knowledge.  In  this  case  the  terms  of  the 
written  agreement  are  not  sought  to  be  avoid- 
ed, explained  away,  or  disputed.  The  de- 
fendant gave  an  oi-der  to  the  plaintiff  on  the 
Alnslie  Lumber  Company.  He  is  not  disput- 
ing this  fact.  He  gave  the  order  for  a  certain 
amoimt  of  money.  The  amount  is  not  disput- 
ed. In  feict,  there  is  nothing  in  the  written 
instrument  itself  which  is  disputed.  The  con- 
tention, and  the  reasonable  contention,  of  the 
raspondent,  is  that  it  was  only  that  part  of 
the  agreement,  viz.  the  agreement  that  the 
Alnslie  Lumber  Company  should  pay  to  the 
appellant  so  much  money,  that  was  put  in 
writing;  and  that  the  other  portion  of  the 
agreement,  which  is  entirely  disconnected  from 
the  main  agreement,  viz.  that  the  appellant 
should  have  no  recourse  on  the  respondent  in 
case  of  the  failtu-e  of  the  Alnslie  Lumber  Com- 
pany to  pay  the  bill  of  exchange,  was  not 
imdertakeh  to  be  put  In  writing  at  all,  but 
that  it  was  a  separate  and  distinct  agreement 
between  the  parties.  Nearly  all  of  the  cases 
cited  by  the  appellant,  and  nearly  all  of  the 
cases  which  have  been  decided  on  this  pr(^ 
osltlon,  are  cases'  where  the  terms  of  the 
written  instrument  itself  are  sought  to  be 
avoided  or  explained  away  by  parol  testi- 
mony,—as,  for  instance,  that  a  different 
amount  was  agreed  upon;  that  the  maker  of 
the  note  signed  in  an  individual  capacity, 
when  the  agreement  was  that  he  should  sign 
in  an  official  capacity;  and  cases  of  that  kind ' 
where  the  terms  of  the  instrument  Itself 
would  be  overthrown  if  parol  testimony  were 
admitted.  But  here  it  is  only  by  an  implica- 
tion or  by  operation  of  law  that  the  drawer 
of  the  bill  of  exchange  is  responsible,  and  not 
by  reason  of  the  contract  which  wa;^  made 
between  the  drawer  and  the  purchaser  of  the 
bill;  and  it  seems  to  me  that,  if  these  tech- 
nical implications  are  to  exclude  the  real 
contracts  between  the  parties,  the  rule  wfll 
become  a  pitfall  for  the  feet  of  the  nnwarj- 
and  the  unlearned  In  technical  law.  If  the. 
evidence  admitted  In  this  case  Is  true  (and  it 
was  found  by  the  court  to  be  true),  a  posi- 
tive agreement  was  made  between  the  ap- 
pellant and  respondent  that  this  bill  of  ex- 
change should  be  received  by  the  appellant  in 
full  satisfaction,  settlement  paj^ment  and 
cancellation  of  the  respondent's  note  and  mort- 
gage. The  bill  of  exchange  was  accepted  by 
the  Alnslie  Lumber  Comitany  before  It  was 
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received  by  the  appenant;  >and  if  such  was 
the  contract  that  was  really  made  (it  in  no 
way  controTerting  the  terms  of  the  written 
contract),  the  appellant  ought  to  be  bound  by 
such  oral  agreement,  and  the  Judgment  bught 
therefore  to  be  affirmed. 


(12  Wash.  2«) 

Mccarty  t.  fletchbr  et  aL 

(Sapreme  Court  of  Washington.    July  10, 1895.) 

RlTIBW  OS  Appul. 

A  finding  of  the  trial  court  tliat  notes  and 
a  chattel  mortgage  given  to  secure  the  same  were 
fraudulent  as  to  creditors  will  not  be  diBturl>ed 
on  appeal  when  the  finding  was  warranted  by 
the  evidence. 

Api)eal  from  superior  court.  King  coonty; 
T.  J.  Humes,  Judge. 

Action  by  McCarty  against  W.  S.  Fletch« 
and  others  to  foreclose  a  chattel  mortgage. 
Plaintiff  appeals  from  a  Judgmoit  against 
btan.    Affirmed. 

W.  W.  IiUvena,.for  appeUant.  Cllse  &  King 
and  Sharpstein  &  Blattner,  for  reepondenta 
Tacoma  Grocery  Co.,  R.  L.  Sabin,  and  J.  H. 
Woolery. 

SCOTT,  J.  Appellant  brought  this  action 
to  foreclose  a  chattel  mortgage  given  to  him 
by  the  defendant  Fletcher  to  secure  two 
promissory  notes  aggregating  $4,050.  Fletch- 
er was  engaged  in  the  mercantile  business  at 
Hot  Springs,  in  this  state,  and  prior  to  the 
glvlfig  of  said  mortgage  had  contracted  cer- 
tain indebtedness  to  the  other  respondents  in 
this  action.  Preceding  and  at  the  time  the 
.  mortgage  In  question  was  given  said  other 
parties  tiad  been  pressing  Fletcher  for  pay- 
ment of  theii-  claims,  and,  being  unsnccees- 
ful,  began  suits  in  attachment,  and  levied  up- 
on the  stock  of  goods  t>elonging  to  Fletcher. 
The  attachment  levies  were  made  after  the 
mortgage  had  been  executed,  but  prior  to  the 
time  It  had  been  filed  for  record.  Said  ac- 
tions proceeded  to  judgment,  and  the  goods 
were  sold  undeir  executions  issued  thereon. 
Upon  the  trial  of  this  action  the  lower  court 
found  in  favor  of  the  defendants,  excepting 
Fletcher,  who  made  no  defense.  A  number 
of  questions  have  been  raised  upon  this  ap- 
peal, hut  we  only  find  it  necessary  to  exam- 
ine one  of  them,  and  that  relates  to  the  evi- 
dence. One  of  the  findings  of  fact  made  by 
the  lower  court  was  that  the  alleged  chattel 
mortgage  and  notes  given  by  Fletcher  to  the 
appellant  were  without  consideration,  and 
were  given  for  the  purpose  of  hindering,  de- 
laying, and  defrauding  the  creditors  of  Fletch- 
er, and  were,  therefore,  fraudulent  and  void. 
We  think  this  finding  was  fully  warranted 
by  the  evidence  introduced.  We  shall  not 
undertalie  to  set  it  forth  in  detail.  Appellant 
claimed  that  the  notes  were  given  to  him  for 
money  that  he  had  loaned  Fletcher  at  vari- 
ous times  prior  to  the  giving  of  :he  mortgage. 
It  appeared  that  appellant  was  employed  as 
a  waiter  in  an  hotel  upon  a  small  salary,  and 


It  is  conceded  that  he  had  substantially  no 
pKiperty  excepting  this  money,  which  he 
claims  to  have  saved  from  his  eamings.  As 
to  this,  he  testified  tliat  he  bad  carried  it  tq>- 
on  his  person,  and  that  he  had  loaned  it  to 
Fletcher  gradually  in  various  amounts,  with- 
out taking  any  notes  prior  to  the  ones  in 
question,  or  any  security  therefor.  These 
facts,  taken  in  connection  with  his  conduct 
with  nteeeace  to  the  property  afterwards, 
and  certain  statements  he  made  as  to  his  in- 
tention of  protecting  Fletcher  against  the 
claims  of  the  other  defendants,  were  amply 
Bufiiclent,  in  our  opinion,  to  justify  the  find- 
ing above  spedfled,  and  consequently  tbe 
judgment  is  affirmed.  ' 

HOTT,   0.  J.,  and  DUNBAR,   ANDBRS, 
and  GORDON,  JJ.,  concur. 


(12  Wash.  225) 
SEWARD  T.  DERICKSON  et  ah 

(Supreme  Court  of  Washington.     July  8,  1895.) 
Indorsement  on  Note  —  GcABASfr  of  Patmest 

— COSSTBCOTIOS — DOBATION  OF  LlABIUTT. 

Where  defendant,  before  the  delivery  of 
a  note  given  and  accepted  in  payment  of  an- 
other, on  which  he  was  Uable,  wrote  his  name 
across  the  back  thereof  to  become  surety  there- 
on, and  at  maturity  indorsed  a  gnaranty  of  pay- 
ment, waiving  demand  and  protest,  adding  aft- 
er his  name,  "For  ttiirty  days,"  but  it  was  not 
agreed  or  understood  by  the  payee  to  limit  the 
guaranty  to  30  days  from  maturity,  defendant  is 
liahle  thereon  after  that  time. 

Appeal  from  snperior  court.  Pierce  county; 
W.  H,  Pritchard,  Judge. 

Action  by  James  I.  Seward  against  R.  W. 
Derickson  and  others  on  a  note.  From  a 
judgment  for  plaintiff,  defendant  Henry  Hew- 
itt, Jr.,  appeals.    Affirmed. 

Fenley  Bryan,  for  appellant.  Hudson  & 
Holt,, for  respondent. 

DUNBAR,  J.  The  amended  complaint,  on 
which  this  action  Is  based,  alleges  that  in  Oc- 
totter,  1890,  the  defendants  Derickson  and 
Sawyer,  by  their  firm  name  of  R.  W.  Derick- 
son &  Co.,  signed  a  certain  promissory  note 
to  pay  at  the  order  of  the  Traders'  Bank  of 
Tacoma  the  sum  of  $5,000,  with  Interest;  that, 
at  the  tinie  of  the  signing  of  the  note  afore- 
said, the  defendants  were  indebted  to  the 
bank  on  another  promissory  note  of  prior 
date,  for  $5,000,  which  note  was  signed  on  its 
face  by  the  defendant  Henry  Hewitt,  Jr.;  and 
that  there  was  written  on  the  back  thereof 
the  names  of  all  the  defendants,  the  said  note 
having  been  given  for  monej-  which  was  paid 
to  the  said  R.  W.  Derickson  &  Co.  by  said 
Traders*  Bank  of  Tacoma  at  the  request  of 
tbe  said  Henry  Hewitt;  that  the  note  sued 
on  herein  was  received  by  the  bank  In  re- 
newal and  discharge  of  the  prior  note  above 
referred  to,  when  it  was  Indorsed  by  Henry 
Hewitt,  Jr.,  by  writing  his  name  on  the  badt 
thereof;  that  upon  said  indorsing  the  note  . 
was  delivered  to  the  bank  by  the  said  Hew- 


Digitized  by 


Ljoogle 


940 


PACIFIC  EBPORTER,  Vol.  40. 


(Wash. 


itt,  and  the  former  note  was  canceled  and  dis- 
charged. The  further  allegation  Is  to  the  ef- 
fect that  afterwards  and  before  the  maturity 
of  the  note,  the  defendant  Henry  Hewitt,  Jr., 
by  writing  indorsed  on  the  said  note,  "for 
Talue  'received,"  waived  demand,  notice,  and 
protest  thereof.  Demand  and  nonpayment 
were  also  alleged.  The  defendant  Henry 
Hewitt,  In  a  separate  answer,  denies  that,  at 
the  time  of  the  signing  of  the  note  sued  on, 
he  was  indebted  to  the  Traders'  Bank  in  the 
sum  of  $5,000,  or  any  other  sum,  upon  a 
promissory  note,  as  alleged  in  the  complaint; 
denies  that  there  was  any  agreement  by 
which  the  whole  note  was  to  be  discharged 
by  a  renewal  In  the  shape  of  a  new  note.  He 
admits  that  he  wrote  bis  name  on  the  back, 
of  the  note,  but  alleges  that  he  did  not  so 
write  his  name  on  the  back  thereof  until  long 
after  the  same  was  executed,  -delivered,  and 
accepted  by  said  Traders'  Bank  of  Tacoma; 
and  avers  that  after  the  writing  of  his  name 
across  the  back  of  said  note,  and  shortly  he- 
fore  the  same  became  due,  being  desirous  of 
further  time  in  which  to  pay  the  same,  and 
the  said  payee,  the  Traders'  Bank  of  Tacoma, 
being  willing  to  grant  said  further  time,  with 
tho  consent  of  all  parties  thereto,  he  signed 
a  written  guaranty  of  said  note,  whereby  he 
guamutied  the  payment  thereof  for  a  period 
of  30  days  from  maturity  thereof,  which  said 
written  guaranty  it  was  at  the  time  under- 
stood and  agreed  should  be  in  lieu  of  uud  a 
substitute  for  the  indorsement  of  bis  name 
across  the  back  of  said  note,  and  was  accept- 
ed by  the  bank  as  such;  and  that  he  was  re- 
leased from  any  liability  which  he  may  have 
had  l)y  reason  of  the  first  indorsement;  that 
said  guaranty  was  in  the  following  words: 
"For  value  received,  payment  of  the  within, 
at  maturity.  Is  hereby  guarantied,  waiving 
demand,  notice,  and  protest  Henry  Hewitt, 
Jr.  For  thirty  days;"  the  words  "For  thirty 
days"  being  written  under  the  name  of  henry 
Hewitt.  He  alleges  the  expiration  of  the  30 
days,  and  that  no  notice  was  given,  and  prays 
for  his  discharge.  Thfe  reply  denies  that  the 
defendant  did  not  write  his  name  on  the  back 
of  the  note  until  after  the  same  had  been  exe- 
cuted, delivered,  and  accepted  by  the  bank, 
but  alleges  that  the  same  was  written  there- 
on before  the  delivery  or  acceptance  of  said 
note;  alleges  that  the  bank  forebore  to  sue 
on  said  note,  and  to  commence  proceedings 
for  tlie  collection  thereof,  at  the  express  re- 
quest and  directicm  of  said  Henry  Hewitt, 
Jr.;  and  further  alleges  that  the  wo^s  "For 
thirty  days"  were  added  to  the  name  of  Hen- 
ry Hewitt,  Jr.,  and  written  on  said  note,  with- 
out consultation  with  the  plaintitt,  and  with- 
out any  agreement,  contract,  or  understanding 
with  reference  thereto;  and  without  any  agree- 
ment as  to  the  meaning  of  said  words. 

A  great  many  authorities  are  cited  by  both 
appellant  and  respondent  on  the  subject  of  the 
rights  of  guarantors,  indorsers,  etc.,  but  It 
seems  to  us  that  the  findings  of  fact  by  the 
court  do  away  with  the  necessity  of  constru- 


ing these  anth(Mitles.  The  court  finds  that 
before  the  delivery  of  the  note  to  the  bank, 
and  before  Its  acceptance,  tlie  defendant  Hew- 
itt wrote  his  name  across  the  back  thereof, 
for  the  purpose  of,  and  with  the  intention  of, 
becoming  surety  to  the  bank  for  the  pay- 
ment thereof;  that  the  note  was  given  in  pay- 
ment of  and  substitution  for  a  note  of  like 
amount  then  due,  which  note  was  Indorsed 
by  defendant  Hewitt,  and  for  which  he  was 
responsible;  that  the  bank,  relying  on  the 
signing  by  the  defendant  Hewitt  of  his  name 
on  the  back  of  the  note  on  which  this  a.ctian 
Is  based,  before  the  delivery  thereof,  canceled 
and  discharged  said  other  note,  and  that  aft- 
erwards, and  at  the  maturity  of  the  note  on 
which  this  action  is  based,  for  the  purpose 
of  saving  and  preventing  the  protest  of  said 
note,  and  waiving  demand  or  notice  thereof, 
the  defendant  Hewitt,  In  writing,  indorsed  on 
said  note  a  guaranty  of  payment  thereof,  and 
waiving  protest,  demand,  and  notice  thereof, 
and  added  after  his  name,  signed  thereto,  the 
words  "For  thirty  days";  that  the  said  guar- 
anty and  waiver  were  not  understood  and 
agreed  to  be  In  lieu  of,  or  a  substitute  for,  the 
indorsement  of  the  name  of  said  Henry  Hew- 
itt, Jr.,  on  the  back  of  said  note,  and  were  not 
accepted  by  the  Bald  Traders'  Bank  of  Taw>- 
ma  as  such,  and  the  said  Traders'  Bank  of 
Tacoma  did  not  then  or  thereby  release  the 
said  defendant  from  the  liability  which  he 
may  have  assumed  by  reason  of  the  first-men- 
tioned indorsement;  and  finds,  as  concingions 
of  law,  that  the  defendant  Henry  Hewitt 
waived  notice  of  nonpayment,  demand,  and 
protest,  and  that  the  waiver  of  protest,  no- 
tice, and  demand  by  the  defendant  Henry ' 
Hewitt  was  not  qualified  by  the  words  "For 
thirty  days,"  written  after  hlis '  name,  and 
that,  by  reason  of  the  Indorsement  of  his 
name  across  the  back  of  the  said  note  by  the 
defendant,  he  became  liable  to  pay  said  note 
at  maturity  thereof;  that  the  other  defend- 
ants did  not  pay  the  same  upon  demand  and 
notice  of  nonpayment  thereof;  and,  as  a  con- 
clusion, that  the  plaintiff  was  entitled  to  re- 
cover of  and  from  the  defendants,  and  each 
of  them,  the  amount  due  on  said  note. 

We  have  examined  the  testimony  in  this 
case,  and,  while  there  Is  some  conflict  of  au- 
thority, we  think  the  facts  as  found  by  the 
court  are  justified  by  the  evidence,  and  we  do 
not  therefore  feel  warranted  in  disturbing 
them.  The  woi-ding  of  the  waiver  of  notice 
and  protest,  including  the  words  "For  thirty 
days,"  added  below,  is  rather  peculiar,  and 
seems  to  ns  somewhat  meaningless;  and  we 
do  not  think.  In  the  absence  of  convincing 
testimony  that  It  was  agreed  and  nnderstood 
that  the  Indorser  should  be  released  at  the 
end  of  30  days,  if  the  note  was  not  paid,  that 
It  should  be  construed  Into  snch  a  release. 
We  think  the  findings  of  fact  Justified  the 
conclusions  of  law  reached  by  the  court. 

As  to  the  other  proposition  contended  for  by 
the  appellant,  that  the  court  erred  In  allowing 
the  complaint  to  be  amended  to  correspond 
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with  the  proof,  that  was  a  matter  of  discre- 
tion; and,  as  no  Injustice  was  worked  upon 
the  appellant,  we  do  not  think  the  discretion 
was  abused.  The  Judgment  will  therefore  be 
affirmed. 

HOYT,  C.  J.,  and  SCOTT,  ANDERS,  and 
GORDON,  JJ.,  concur. 


02  Wash.  246) 


SWARM  T.  HOGGS  et  ux. 


(Supreme  Court  of  Washington. 
1805.) 


July  10, 


PbBD  BT  MORTOAaOR  TO  MoBTOAGBE— STIPULATION 
FOR  RePCKCHASE— CONSTKUOTIOX. 

Where  a  mortgagor  in  default  executes  to 
the  mortgagee  an  instrument  in  the  form  of  a 
warranty  deed  of  the  land  in  consideration  of 
the  amount  due  on  the  mortgage,  with  a  clause 
reciting  that  the  dued  is  given  in  satisfaction  of 
the  mortgage,  itnd  that  "said  grabtor  shall  hare 
the  right  to  redeem  or  repurchase  said  premises 
at  any  time  within  one  year  by  paying  said  sum 
of  $1,175,  together  with  interest  until  said  re- 
demption at  tne  rate  of  15  per  cent,  per  annun), 
and  all  costs  and  taxes  paid  by  the  grantee,  the 
{Ciantor  to  have  possession  for  said  year,"  the 
mstrument  will  be  treated  as  a  deed,  it  appear- 
ing that  it  was  given  to  save  the  expense  and 
delay  of  foreclosure,  and  it  not  being  claimed 
that  the  consideration  expressed  therein  was  not 
the  full  value  of  the  land. 

Api>eal  from  superior  court,  Thurston  coun- 
ty;  M.  J.  Gordon,  Judge. 

Action  of  ejectment  by  Axel  W.  Swarm 
against  James  Hoggs  and  wife.  Judgment 
was  rendered  for  plaintifF,  and  defendants  ap- 
peal.  Affirmed. 

Byron  Mellett,  for  appellants.  John  C.  Kle- 
ber,  for  respondent 

HOYT,  C.  J.  In  March,  1891,  the  defend- 
ants became  the  owners  In  fee  simple  of  the 
real  estate,  the  title  and  the  right  to  posses- 
sion of  which  was  in  controversy  in  this  ac- 
tion. Thereafter  they  made,  executed,  and 
delivered  to  one  August  Svrarm  their  prom- 
issory note  for  $1,000,  and  to  secure  Its  pay- 
ment made  and  delivered  a  mortgage  upon 
the  property.  In  May,  1S93,  the  note  so  se- 
cured by  this  mortgage  became  due  and  pay- 
able, the  principal  and  interest  at  that  date 
amounting  to  the  sum  of  $1,175.  On  the  last- 
named  date  the  defendants  made,  executed, 
and  deUvered  an  instrument  which,  with  the 
exception  of  the  clause  to  be  hereinafter  set 
out,  was  in  the  form  of  a  warranty  deed,  con- 
veying the  premises  In  question  to  the  per- 
son named  as  moilgagee  in  the  aforesaid  mort- 
gage, August  Swarm,  who  thereafter,  and  be- 
fore the  commencement  of  this  action,  con- 
veyed all  of  bis  right,  title,  and  Interest  in  the 
property  to  the  plaintiff.  The  clause  above 
referred  to,  which  was  Inserted  in  what  would 
clearly  without  such  insertion  have  been  a 
warranty  deed,  was  in  th6  following  lan- 
guage: "This  deed  is  given  In  satisfaction  of 
a  certain  note  and  mortgage  for  $1,000,  dated 
March  S5,  1891,  and  said  grantors  shall  liave 
the  right  to  redeem  or  repurchase  said  prem- 


ises at  any  time  within  one  year  by  paying 
the  said  sum  of  $1,175,  t(«ether  with  Interest 
until  said  redemption  at  the  rate  of  fifteen  per 
cent,  per  annum,  and  all  costs  and  taxes  paid 
by  the  grantee;  the  grantors  to  have  posses- 
sion for  said  year  "  And  the  effect  of  said 
clause  upon  the  character  of  the  Instrument  Is 
the  only  question  presented  by  this  record. 
The  appellants  contend  that  its  effect  was  to 
make  of  said  instrument  a  mortgage,  wlille 
tlie  respondent  claims  that  it  conferred  upon 
the  grantors  therein  only  the  right  to  repm> 
chase  the  premises  upon  the  conditions  there- 
in set  out 

A  deed  which  purports  to  convey  a  fee- 
simple  title  will  be  held  to  be  a  mortgage 
when  it  Is  made  to  appear,  either  from  the 
face  of  the  Instrument  or  from  oral  testimony, 
that  the  parties  intended  it  only  as  security. 
This  rule  is  of  long  standing,  and  has  become 
BO  well  established  that  it  is  not  now  opexL 
to  discussion.  It  Is  also  well  settled— at  least 
in  the  courts  of  this  state— that  a  deed  abso- 
lute upon  its  face  will  be  construed  in  accord- 
ance with  its  terms,  when  it  is  so  intended 
by  the  parties,  even  although  It  be  accom- 
panied by  a  contemporaneous  agreemejit  to 
reconvey  within  a  specified  time  upon  the  pay- 
ment of  a  certain  specified  amount.  See  Dig- 
nan  V.  Moore,  8  Wash.  312,  36  Pac  146.  It 
follows  that  the  instrument  In  question  must 
be  construed  as  an  absolute  deed,  unless  the 
Intention  of  the  parties  to  treat  it  as  security 
only  appears  from  the  clause  above  set  oui. 
We  are  unable  to  gather  any  such  intention 
from  the  language  used.  It  clearly  appears 
therefrom  that  the  debt  for  which  the  grantee 
had  before  that  time  held  a  mortgage  upon 
the  property  was,  by  the  making  of  this  in- 
strument to  be  satisfied;  and,  this  being  so, 
there  would  be  nothing  in  the  language  tend- 
ing to  establish  the  contention  of  the  appel- 
lants, were  it  not  that  in  connection  with  the 
right  to  r^urchase  the  wOTd  "redeem"  is  used, 
and  in  another  place  the  "redemption  of  the 
property"  Is  spoken  of.  But,  In  our  (pinion, 
the  use  of  these  words,  when  construed  In 
connection  with  language  which  shows  the 
evident  intent  of  both  parties  to  have  been 
that  the  debt  should  be  paid  by  the  making  of 
the  Instrument  was  not  sufficient  to  continue 
in  force  such  debt;  and,  if  it  was  not  so  con- 
tinued, then  no  debt  whatever  existed  as  be- 
tween the  grantors  and  the  grantee  after  the 
delivery  of  the  instrumoit;  and,  while  that 
fact  might  not  in  Itself  conclusively  determine 
the  character  of  the  Instrument  It  is  a  circum- 
stance which  In  all  the  cases  has  been  given 
great '  weight  in  determining  the  question  un- 
der consideration.  It  appears  from  the  face  of 
this  Instrument,  taken  as  a  whole,  that  it 
was  intended  by  the  parties  to  take  the  place 
of  a  mortgage  then  in  force  between  them, 
and  to  hold  that  by  its  execution  and  delivery 
no  substantial  change  had  been  wrought  in 
the  relatlcmB  of  the  parties  would  be  to  hold 
that  the  making  of  the  instrument  was  but  an 
Idle  ceremony.    In  addition  to  the  deed  which 


Digitized  by 


Google 


942 


PACIFIC  REPORTER,  Vol.  40. 


(Wash. 


was  put  In  evidence,  there  were  c«tain  facts 
bearing  upon  the  qnestion  under  considera- 
tion, agreed  upon  by  the  parties,  but  nothing 
appears  therefrom  to  In  any  way  aid  the  ap- 
pellants In  their  contention  that  the  deed  was 
intended  as  a  mortgage.  On  the  contraty,  it 
clearly  appears  therefrom  that  their  intention 
was  by  the  execution  of  this  instmment  tCj 
save  the  expense  and  prevent  the  delay  In- 
cident to  the  foreclosure  of  a  mortgage. 
When  the  Instrument  Is  construed  in  connec- 
tion with  the  circumstances  surrounding  its 
execution,  as  shown  by  the  agreed  etatemeut 
of  facts,  it  appears  beyond  question  that  the 
parties  did  not  Intend  such  instrument  as  a 
mortgage,  but,  on  the  contrary.  Intended  that 
thereby  the  absolute  title  should  pass  from 
the  grantors  to  the  grantee  with  the  right 
In  the  grantors  to  repurchase  in  accordance 
with  the  conditions  stated  in  the  instrument. 
And  since  the  rule  under  which  a  deed  was 
held  to  be  a  mortgage  was  originated,  ihat 
the  real  Intent  of  the  parties  should  be  given 
force,  the  language  of  the  Instrument  should 
not  be  nullified,  unless  it  Is  shown  that  it  did 
not  correctly  Interpret  the  Intention  of  the  par- 
ties. The  rule  In  some  cases  may  have  been 
extended  so  as  to  furnish  relief  to  a  grantor 
when  it  was  not  made  to  appear  that  the 
Instrument  did  not  express  the  Intention  of  the 
imrtles,  but  this  has  only  been  done  upon 
proof  of  such  a  want  of  adequacy  in  the  con- 
sideration as  to  raise  a  presumption  of  fraud, 
or  at  least  of  overreaching,  by  the  grantee  as 
against  the  grantor.  In  the  agreed  state- 
ment of  facts  in  the  case  at  bar  there  Is  no 
suggestion  that  the  consideration  for  which 
the  deed  was  made  was  not  the  full  value  of 
the  property,  and,  this  being  so,  the  inten- 
tion to  pass  title  evidenced  by  the  instru- 
ment, having  been  controverted  neither  by 
the  clause  contained  therein  nor  by  the  cir- 
cumstances surrounding  Its  execution,  must 
be  given  force.  The  Judgment  of  the  superior 
court  must  be  affirmed. 

DUNBAR.  ANDERS,  and  SCOTT.  JJ.,  con- 
cur.   GORDON,  J.,  not  slttUig. 


(12  Wasb.  259) 

AIURRAT  V.  OKANOGAN  LIVE-STOCK  & 

DRESSED-BEEF  CO.  et  al. 

(Supreme  Court  of  Washington.     July  13, 

1895.) 

Appeal— Failurb  to  Except— Equity  — Demand 

FOR  DAMAOE8— RiOHT  TO  JURT  TrIAI.^— CoS- 
VEKSIOK— Heashrb  or  Damaobs. 

1.  A  judgment  will  be  affirmed  where  appel- 
lant fails  to  take  a  sufficient  exception  to  any  of 
the  findinKB  of  fact. 

2.  Where  one  purchases  a  business,  and 
takes  possession  thereof,  under  a  contract  that 
tlie  purchase  price  shall  be  depositpd  in  a  bank 
till  it  is  determiiipd  whether  the  spller  or  anoth- 
er person  claiming  to  own  the  business  is  entitled 
thereto,  and  that  in  the  event  of  its  being  de- 
termined that  the  seller  is  the  owner,  the  money 
shall  be  paid  to  him,  but.  if  found  that  the  claim- 
ant is  the  owner,  the  money  shall  be  returneii 
to  the  purchaser,  and  the  purchaser  is  after- 


wards made  a  party  defendant  to  a  suit  by  th* 
claimant  to  be  declared  the  owner,  and  for  dam- 
ages for  the  conversion  of  the  good  will  of  the 
business,  he  is  not  entitled  as  of  right  to  a  jury 
trial  on  the  question  of  damages. 

3.  In  an  action  for  damages  for  the  conver- 
sion of  the  good  will  of  a  business.  It  appeared 
that  defendant  took  possession  of  the  business 
under  an  agreement  that  the  price  agreed  to  be 

{>aid  by  him  should  be  deposited  in  a  bank  till 
t  was  determined  whether  the  seller  or  plain- 
tiff owned  the  business;  and  that,  if  it  was  de- 
termined that  the  seller  was  the  owner,  the 
money  should  be  paid  him,  while,  if  plaintiff  was 
the  owner,  it  should  be  returned  to  defendant. 
Plaintiff's  title  was  based  on  a  prior  bill  of  sale 
made  by  the  seller  to  him,  and  the  seller,  at  the 
time  of  the  sale,  was  in  possession  under  a  lease 
from  plaintiff.  Bdd,  that  defendant  was  not 
prejudiced  because  the  measure  of  damagen 
was  fixed  at  the  amount  of  the  deposit,  though 
the  contract  of  sale  to  defendant  also  provided 
that  the  seller  should  not  for  a  certain  time  en 
gage  in  the  same  business. 

4.  It  was  proper  to  charge  the  damages 
against  the  deposit 

5.  Defendant  not  having  set  up  false  rep- 
resentations in  regard  to  the  amount  or  char- 
acter of  the  business,  could  not  complain  be- 
cause the  court  refused  to  receive  evidence  as 
to  such  false  representation. 

Appeal  from  superior  court.  King  county; 
J.  W.  Langley,  Judge. 

Action  by  David  Murray  against  the  Oka- 
nogan Live-Stock  &  Dressed-Beef  Company 
and  others  to  establish  plaintiffs  ownership 
of  a  business,  and  for  damages  for  its  ccm- 
version.  Judgment  was  rendered  for  plain- 
tiff, and  defendants  appeal.     Affirmed. 

M.  GllUam,  for  appellant  Splawn.  Met- 
calfe &  Jurey,  for  appellants  Okanogan  Live- 
stock &  Dressed-Beef  Co.,  Hill  and  Granger, 
and  Hill,  as  receiver  of  said  company. 
Burke,  Shepard  &  Woods  and  Charies  E. 
Shepard,  for  respondents. 

SCOTT,  J.  The  defendants  Hill  and  Gran- 
ger were  in  possession  of  and  conducting  a 
wholesale  and  retail  butcher  business  In  the 
city  of  Seattle,  known  as  the  "People's  Mar- 
ket" They  claimed  to  own  and  to  have  the 
right  to  sell  the  good  will  of  said  business. 
They  were  also  in  possession  of  certain  tools. 
Implements,  and  slaughterhouse  property 
used  In  connection  with  the  business,  under 
an  oral  lease  from  the  plalntUf.  The  defend- 
ant Splawn,  acting  for  himself  and  the  de- 
fendants Bounds  and  Meyer,  agreed  with 
Hill  and  Granger  to  purchase  said  business 
and  the  leasehold  interest  In  said  personal 
property  and  slaughterhousa  While  Splawn 
was  preparing  to  engage  in  said  business,  he 
learned  that  the  plaintiff  claimed  to  own  It. 
and  he  notified  him  by  telegraph  that  he  had 
bought  the  same  of  Hill  and  Granger,  as 
aforesaid.  On  receipt  of  this  notice,  the 
plaintiff  came  to  Seattle,  and  claimed  to  own 
the  business,  whereupon  Splawn  caused  his 
agreement  with  Hill  and  Granger  to  be  re- 
duced to  writing,  and-  It,  with  the  considera- 
tion of  $3,000 '  moving  from  him  therefor. 
which  was  represented  by  a  promissory  note 
for  that  amount,  was  deposited  with  the  de- 
fendant   National    Bank    of    Commerce,    to 
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await  action  on  the  part  of  the  plaintiff. 
Said  written-  agreement  was  executed  by 
Splawn  individually,  and  not  by  Splawn  & 
Co.  It  contained  the  following  provisions 
material  to  the  question  here  considered:  "It 
is  agreed  that  If  said  Murray,  or  any  person 
claiming  under  him,  shall,  within  sixty  days 
hereafter,  legally  prevent  said  Splawn  from 
having  and  enjoying  the  right  hereby  con- 
veyed, then  the  said  money  aliall  be  returned 
to  said  Splawn  by  the  said  bank,  and  this 
transfer  shall  be  deemed  void;  but.  If  the  said 
Murray  shall  not  within  that  time  legally 
prevent  said  Splawn  from  liaving  and  enjoy- 
ing the  right  hereby  conveyed,  then  said  mon- 
ey shall  l>e  paid  by  the  banl^  to  the  grantors 
or  their  successors  in  the  trust  herein:  Pro- 
vided, however,  that,  if  within  the  said  sixty 
days  said  Murray  shall  commence  legal  pro- 
ceedings to  prevent  the  enjoyment  of  said 
right  by  the  said  Splawn,  then  the  money 
shall  remain  in  the  bank  nnto  the  termina- 
tion of  such  proceedings,  and  then  be  return- 
ed to  said  Splawn,  or  paid  to  the  grantors 
herein,  or  their  successors  in  the  trust,  ac- 
cordingly as  the  decision  may  be  for  or 
against  the  right  of  said  Splawn,  as  herein- 
before stated."  The  plaintiff  was  not  a  par- 
ty to  this  agreement  After  the  execution 
thereof,  the  defendants  Splawn,  Bounds,  and 
Meyer,  under  the  firm  name  of  A.  J.  Splawn 
&  Co.,  took  possession  of  the  property  afore- 
said, and  conducted  said  business.  The  plain- 
tiff subsequently  began  this  action  to  obtain 
certain  relief  of  an  equitable  nature  against 
HIU  and  Granger  and  the  Okanogan  Live- 
Stock  &  Dreseed-Beef  Company,  and  espe- 
cially to  have  himself  adjudged  to  be  the 
owner  of  the  property  aforesaid,  and  of  the 
good  will  of  said  business,  which  latter  he 
alleged  to  be  vei-y  valuable,  that  Hill  and 
Granger  had  undertaken  lo  dispose  of  the 
same  in  fraud  of  his  rights,  and  that  Splawn 
or  Splawn  &  Co.  had  converted  said  good 
wlU,  and  alleged  damages  in  the  sum  of  |5,- 
000;  and  he  asked  to  have  appellants  and 
aaid  firm  of  A.  J.  Splawn  &  Co.  charged  as 
trustees  for  him  of  said  business,  and  that  the 
defendant  liank  be  required  to  apply  the 
amount  deposited  with  it  upon  whatever  Judg- 
ment he  might  recover  in  said  action  for  the 
alleged  conversion  of  said  good  will,  etc. 
Separate  answers  were  filed,  and  a  trial  had, 
and  judgment  was  rendered  in  favor  of  the 
plaintiff.  Two  appeals  were  prosecuted  there- 
from. The  Okanogan  Live-Stock  &  Dressed- 
Beef  Company,  and  Hill  and  Granger,  and 
Hill,  as  receiver,  joined  in  one  api>eal,  and 
Splawn  appealed  separately. 

Upon  the  argument  of  the  case  here,  it  was 
objected  that  the  appeal  first  mentioned 
should  not  be  considered  for  want  of  excep- 
tions to  the  findings  of  fact  by  the  lower 
court,  and  a  motion  was  made  for  the  affirm- 
ance of  the  Judgment  as  to  said  parties  on 
that  ground.  An  examination  of  the  record 
discloses  the  fact  that  no  sufficient  exceptions 
were  taken  by  these  appellants  to  the  find- 


ings of  fact,  under  the  repeated  holdings  of 
this  court,  and  as  to  such  appellants  the  judg- 
ment at  the  lower  court  is  affirmed.  The  ef- 
fect of  this  is  to  relieve  Splawn  of  liability 
as  to  said  partly  and  to  make  him  liable,  if 
at  all,  to  the  plaintiff. 

As  against  appellant  Splawn,  the  court  as- 
sumed that  the  sum  of  $3,000,  which  he  had 
agreed  to  pay  for  the  business,  etc.,  was 
the  measure  of  damages  wlilch  the  plaintiff 
was  entitled  to  recover,  and  it  was  directed 
to  be  paid  to  the  plaintiff  accordingly.  Sev- 
eral errors  are  alleged  by  Splawn  as  enti- 
tling him  to  a  reversal  of  the  Judgment.  It 
is  contended  that  the  plaintiff's  action 
against  him  vms  substantially  one  for  dam- 
ages, and  that  he  was  entitled  to  a  trial  by 
jury.  He  demanded  one,  and  the  cotut  re- 
fused it  It  is  conceded  that  the  action,  as 
against  the  other  parties,  was  properly 
brought  on  the  equity  side  of  the  court;  and 
we  think  that  Splawn's  relations  to  the  sub- 
ject-matter of  the  suit,  in  having  succeeded 
to  HiU  and  Granger,  being  in  possession  of 
the  property  and  conducting  the  business, 
having  obtained  the  benefit  of  the  good  will, 
and  in  view  of  the  provisions  of  the  agree- 
ment hereinbefore  set  forth,  were  such  as 
to  make  him  a  proper  party  defendant;  and 
it  is  well  settled  that  a  court  of  equity,  hav- 
ing obtained  jurisdiction  for  one  purpose, 
has  jurisdiction  for  all  pnrp<>ee8,  and  a  trial 
by  jury  of  any  of  the  issues  Involved  there- 
in is  not  a  matter  of  right,  but  one  which 
simply  rests  In  the  discretion  of  the  court 
and  we  do  not  find  that  there  was  an  abuse 
of  such  discretion  in  this  instance. 

It  is  further  c(mtended  that  .the  price 
which  Splawn  liad  agreed  to  pay  to  Hill  and 
Granger  as  aforesaid  could  not  be  held  to 
constitute  the  measure  of  the  plalntifTs 
damages;  and  it  is  also  contended  that  un- 
der the  agreement,  it  was  stipulated  that, 
in  case  the  plaintiff  should  establish  a  right 
to  the  property  and  business,  the  considera- 
tion was  to  be  returned  to  Splawn.  It  is 
true  that  the  price  fixed  by  Hill  and  Gran- 
ger and  Splawn  was  not  binding  upon  the 
plaintiff,  and  the  plaintiff  evidently  did  not 
elect  to  be  bound  by  that  price  in  bringing 
his  action,  for  he  sought  to  recover  more 
than  that  sum,  and  only  asked  that  the 
deport  be  applied  upon  the  Judgment  The 
court,  however,  seemed  to  assume  that 
this  stipulated  price  was  the  measure  of 
damages;  and,  while  the  relief  awarded 
was  not  in  strict  accord  with  that  sought 
in  the  complaint,  nevertheless,  if  it  appears 
that  appellant  has  sustained  no  substan- 
tial injury,  the  Judgment  should  not  be  dis- 
turbed. The  agreement  between  Splawn 
and  Hill  and  Granger  is  somewhat  Indefinite 
and  ambiguous;  yet  we  think  it  fairly  ap- 
pears from  the  part  heretofore  quoted  that 
this  price  was  deposited  to  be  paid  to  wliich- 
ever  party  should  be  found  to  be  lawfully 
entitled  to  It  Splawn's  object  was  evident- 
ly to  get  the  business  and  possession  of  the 
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property,  for  Trhich  be  agreed  to  pay  the 
sum  of  f  3,000.  He  did  get  posBesslon  of  It 
accordingly,  and  thereafter  maintained  it. 
The  plaintiff  might  have  sought  a  remedy 
by  injunction  to  prevent  Splawn  or  Splawn 
&  Co.  from  entering  upon  and  conducting 
the  business.  He  also  had  a  right  to  treat 
the  sale  as  valid,  and  recover  the  price 
agreed  upon.  While  he  did  not  elect  to  do 
either  in  bringing  his  action,  but  sought  to 
recover  damages  in  excess  of  the  amount 
flxed  by  the  other  parties,  as  the  considera- 
tion for  the  transfer,  on  the  ground  of  an 
alleged  fraudulent  conversion  of  the  good 
will  and  business,  the  relief  that  he  finally 
obtained  was  upon  the  ground  of  a  ratifica- 
tion of  the  sale.  The  agreement  only  pro- 
vided that  the  consideration  should  be  re- 
turned to  Splawn  in  case  be  was  prevented 
from  enjoying  the  rights  attempted  to  be 
conveyed  to  him  thereunder;  and,  while 
the  plaintiff  vras  not  technically  a  successor 
to  Hill  and  Granger,  we  think  he  was  so 
within  the  contemplation  of  the  parties  In 
making  this  agreement.  Splawn  obtained 
and  has  ever  since  enjoyed  all  that  the  con- 
tract with  Hill  and  Granger  purported  to 
convey  to  him.  We  cannot  see  any  valid 
reason  why  he  should  not  pay  the  price  stip- 
ulated to  the  rightful  owner  of  the  property. 

It  was  contended  upon  the  argument  that 
one  part  of  the  agreement  was  that  the  par- 
ties transferring  such  rights  should  not 
engage  in  a  similar  business  In  Seattle 
within  a  stipulated  period  of  time.  But  this 
agreement,  in  terms  at  least,  only  related  to 
the  corporation,  the  Okanogan  LIve-Stock  & 
Dressed-Beef  Company;  and,  ■  If  Murray 
could  thereafter  engage  in  a  like  business 
as  an  individual,  we  see  no  reason  why  Hill 
and  Granger,  or  either  of  them,  could  not 
have  done  the  same  thing. 

It  was  further  contended  that  the  decree 
should  not  stand,  on  the  ground  that,  if 
.Hill  and  Granger  had  brought  an  action  np- 
•  <n  the  note  deposited  with  the  bank,  Splawn 
might  have  had  defenses  partial  or  otheiv 
wise  thereto,  for  the  reason  that  the  busi- 
ness was  not  as  good  as  represented  by  Hill 
and  Granger;  and  it  is  contended  that  the 
<r>\iTt  refused  to  permit  evidence  to  be  intro- 
duced by  Splawn  as  to  the  value  of  the 
good  will  to  show  that  it  was  of  much  less 
v«lue  than  represented  to  him  by  Hill  and 
Granger.  Thet«  were  no  stipulations,  rep- 
resentations, or  warranties  with  reference  lo 
the  value  of  the  good  will  or  the  amount  or 
character  of  the  business  incorporated  In 
the  written  agreement;  but,  conceding  that 
Splawn  might  have  shown  such  oral  repre- 
sentations, we  do  not  think  that  he  is  in  a 
position  to  raise  the  question  in  this  case, 
for  notMng  of  the  kind  was  set  up  as  a 
defense  in  his  answer.  He  was  fairly  ad- 
vised by  the  complaint  that  the  plaintiff 
songht  to  obtain  this  ^,000  deposited  as 
aforcsalA;  and.  if  he  had  any  defense  going 
to  th$  failure  of  the  consideration  or  by  way 


of  recoupment,  he  should  have  pleaded  It. 
Not  having  done  so,  he  was  not  entitled  to 
make  the  proof  offered.  Otherwise  the  mat- 
ters aforesaid  between  said  parties  seem  to 
have  been  fairly  and  fully  litigated,  and  we 
are  unable  to  discover  that  any  substantial 
injury  has  been  done  to  app^ant  Splawn. 
and  as  to  him  the  Judgment  Is  also  af- 
firmed. 

DUNBAR,  ANDERS,  and  GORDON,  JJ., 
concur.    HOIT,  C.  J.,  not  sitting. 


(12  Wash.  217) 
STATE  V.  CRAEMER. 
(Supreme  Court  of  Washington.     July  3,  1895.) 
Pkosecutios  for  Murber— Scffioiexot  of  Evi- 
dence —  Other  Contemporaneous   Crimes  — 
Right  to  Contiscance— Abse.kt  Witness. 

1.  An  affidavit  for  continuance  which  alleged 
that  a  witness  by  whom  defendant  expected  to 

!  prove  an  alibi  was  a  miner,  and  had  no  fiscd 
place  of  abode,  but  failed  to  state  that  any  ef- 
fort was  made  to  locate  him  at  the  time  defend- 
ant was  charged  with  the  offense,  which  was 
a  few  hours  after  its  oommUsion,  or  to  keep 
him  located  up  to  the  time  of  the  trial,  showed 
Inexcusable  want  of  diligence. 

2.  On  a  trial  for  murder,  evidence  that  de- 
fendant at  the  same  time  killed  the  child  of  the 
deceased  is  admissible. 

3.  Where  no  objection  was  made  to  the  re- 
ception of  evidence  nt  the  trial,  it  cannot  be 
urged  on  appeal. 

4.  Evidence  that  defendant  was  seen  in  the 
shrubbery  adjoining  the  deceased's  premises 
13  days  before  the  homicide  was  admissible  lo 
prove  that  robbery  was  the  motive  for  the  mur- 
der. 

5.  Evidence  that  defendant's  revolver  was 
found  on  the  premises  of  deceased  18  days  after 
the  murder  was  admissible. 

6.  On  a  trial  for  murder,  testimony  of  the 
amount  and  character  of  money  found  in  the 
possession  of  defendant's  wife,  a*  tending  to 
show  that  robbery  was  the  motive  for  the  crime, 
if  not  admissiitle,  was  not  prejudicial. 

7.  The  refusal  of  the  court  to  adjourn  the 
case,  to  secure  a  witness  whose  name  and  resi- 
dence and  the  materiality  of  whose  testimony 
was  not  stated,  was  not  error. 

8.  Evidence  that  deceased  was  killed  with 
a  hammer;  that  part  of  the  handle  was  found 
on  defendant's  premises:  that  defendant  had 
been  out  of  work  prior  to  the  homicide:  that  a 
quantity  of  Kold  coin  bad  been  taken  from  the 
house  of  deceased:  that  about  the  same  amount 
was  found  on  defendant's  premises,  and  in  pos- 
session of  his  wife;  that  defendant  lived  near 
deceased,  and,  some  days  before  and  immediate- 
ly prior  to  the  murder,  was  seen  in  the  brush 
near  deceased's  house,— and  contradicting  de- 
fendant's nlleRed  alibi,  was  sufficient  to  sustain 
a  conviction  of  murder  in  the  first  degree. 

Appeal  from  superior  court.  King  county; 
T.  J.  Humes,  Judge. 

Henry  Craeuier  was  convicted  of  murder 
In  the  first  degree,  and  appeals.   Affirmed. 

Daniel  T.  Cross  and  Relfe  &  McCutcheon, 
for  appellant  A.  W.  Hastie,  Pros.  Atty.,  and 
W.  W.  Wllshlre,  Dep.  Pros.  Atty.,  for  the 
State. 

GORDON,  J.  Appellant,  Henry  Craemer. 
was  convicted  in  the  superior  court  of  King 
county  of  murder  In  the  first  degree,  and  sen- 
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tenced  to  death.  From  the  jjadgment  of  con- 
viction and  an  order  denying  his  motion  for 
a  new  trlaJ,  he  has  appealed. 

The  record  discloses  that  appellant  was  ar- 
rested on  August  14,  1884;  on  August  17, 
18W,  he  was  taten  before  the  committing 
magistrate  for  the  purpose  of  a  preliminai-y 
examination;  that,  agreeably  to  the  right  con- 
ferred by  statute  In  such  caa6s»  he  waived 
examination,  and  was .  eommitted  without 
bail;  that  on  August  25,  1894,  be  was  ar- 
raigned In  the  superior  court,  upon  infor- 
mation filed  therein  charging  him  with  mur- 
der In  the  first  degree  for  the  killing  of  Phil- 
Ipina  Mueller  on  August  13,  1894;  that  to 
the  crime  so  charged  be  entered  his  plea  of 
"Not  guilty,"  and  the  court  thereupon  fixed 
September  7,  1894,  as  the  time  for  trial.  It 
further  appears  that  from  the  time  of  his  ar- 
rest he  was  attended  by  counsel.  The  alleged 
errors  relied  upon  for  a  reversal  of  the  con- 
viction will  be  considered  in  .the  order  in 
which  they  appear  in  appellant's  brief. 

The  first  error  assigned  Is  the  overruling  of 
the  motion  by  appellant  for  a  continuance. 
This  motion  was  based  on  the  affidavits  of 
himself  and  Mary  Craemer,  his  wife,  and  N. 
Soderberg,  his  attorney.  The  continuance  was 
sought  for  the  alleged  purpose  of  securing 
the  testimony  of  one  Jack  Quincy,  by  whom 
appellant  In  his  afSdavlt  stated  that  he  could 
show  that  he  (appellant)  went  to  Tacoma 
(distant  some  30  miles  from  the  scene  of  the 
killing)  on  the  afternoon  of  the  day  of  the  al- 
leged murder,  to  meet  said  Quincy;  that  said 
Quincy  and  appellant  spent  a  portion  of  the 
afternoon  of  said  day  in  Tacoma,  and  that 
during  said  time  Quincy  paid  appellant  the 
sum  of  $85;  that  said  Quincy  was  a  miner, 
with  no  fixed  place  of  abode,  and  was,  at  the 
time  when  said  affidavit  was  made,  supiKised 
to  be  absent  somewhere  In  the  Cascade  Moun- 
tains, in  the  neighborhood  of  Monte  (Msto, 
In  Snohomish  county.  The  affidavit  of  Soder- 
berg was  to  the  effect  that,  some  seven  days 
before  the  trial,  he  caused  two  letters  to  be 
addressed  to  the  said  Quincy,  one  mailed  to 
Tacoma,  Wash.,  u::d  the  other  to  Monte  Crls- 
to;  that  foar  days  later  he  caused  a  subpoena 
to  6e  issued  for  said  Quincy,  and  placed  the 
same  In  the  hands  of  the  sheriff  of  Snoho- 
mish county  for  service,  without  any  defi- 
nite direction  as  to  where  said  alleged  wit- 
ness conld  be  found.  This,  In  brief,  constitu- 
ted the  showing  made  for  a  continuance,  and 
we  think  that  it  failed  to  meet  the  require- 
ments of  the  statute  respecting  diligence. 
The  migratory  habits  of  Quincy  being  well 
Imown  to  appellant,  the  necessity  of  locating 
and  keeping  him  located  in  order  to  secure 
his  testimony  was  a  matter  that  due  diligence 
required  of  him  and  his  counsel.  Accused  of 
this  crime  within  a  few  hours  after  its  alleged 
commission,  and  within  less  than  one  day 
from  the  time  when  he  claims  to  have  been 
In  the.  company  of  Quincy,  he  apparently 
made  no  effort  to  secure  his  attendance,  or  to 
keep  advised  of  his  wanderings.  In  this  con> 
v.40P.no.l3— 60 


nectlon  we  may  add  that  the  affidavits  gen- 
erate a  doubt,  which  is  strengthened  by  the 
circumstances  established  upon  the  trial,  as 
to  the  actual  existence  of  the  so-called 
"Quincy'';  but,  be  that  as  it  may,  we  do  not 
think  that  the  appellant  used  such  reasonable 
means  as  were  within  his  power  to  secure 
the  attendance  of  the  so-called  "Quincy,"  and 
the  motion  for  a  qontlnuance  was  properly  de- 
nied. 

It  appears  from  the  evidence  that  the  infant 
child  of  the  deceased  was  murdered  at  the 
same  time,  and  evidently  by  the  same  hand 
that  destroyed  the  mother's  life;  and  It  is  next 
contended  that  the  court  erred  in  admitting 
evidence  of  the  killing  of  the  babe.  The  gen- 
eral rule  Is  that,  in  the  trial  of  a  defendant  for 
a  specific  oCfense,  evidence  tendiog  to  show 
the  commission  of  other  distinct  offenses  is 
inadmissible.  But  this  general  rule  admits 
of  many  exceptions.  One  of  these  exceptions 
Is  that,  where  two  crimes  are  connected, 
both  may  be  proved.  Kennedy  v.  State,  107 
Ind.  144,  6  N.  E.  305.  Here  the  two  homicides 
were  so  intimately  connected  with  regard  to 
time,  place,  circumstances,  and  the  means  em- 
ployed to  effect  death,  that  proof  of  the  kill- 
ing of  the  babe  was  necessarily  Involved  in 
a  complete  description  of  the  offense  charged 
against  the  prisoner,  and  constituted  a.  cir- 
cumstance in  the  history  of  the  crime  char- 
ged, incapable  of  being  separated  from  it  In 
describing  the  condition  and  appearance  of' 
the  mother  and  the  premises  where  the  kill- 
ing occnrred.  But,  aside  from  this,  it  appears 
from  the  record  that  no  objection  of  any 
character  was  made  to  the  reception  of  this 
evidence  at  the  trial,  and  the  settled  practice 
does  not  admit  of  its  being  urged  for  the  first 
time  upon  appeal.  Sears  r.  Railway  Co.,  G 
Wash.  227,  33  Pac.  389,  1081;  People  v. 
Balrd  (Cal.)  38  Pac.  633. 

The  court  did  not  err  In  admitting  the  tes- 
timony of  Mrs.  Smith  and  lAura  Cnshman, 
witnesses  for  the  state,  who  testified  to  hav- 
ing seen  the  prisoner  in  the  brier  bushes  ad- 
joining the  deceased's  residence  13  days  prior 
fo  the  homicide.  The  theory  of  the  state  was 
that  robbery  was  the  motive  leading  to  the 
murder,  and  the  presence  of  the  appellant  at 
that  time  was  a  circumstance  which,  we 
think,  the  Jury  was  entitled  to  consider. 

Nor  was  it  error  to  permit  the  witness  Mc- 
Cormack  to  testify  to  finding  a  revolver  up- 
on the  premises'of  the  deceased  some  18  days 
after  the  homicide.  This  revolver  was  iden- 
tified as  the  property  of  the  appellant,  and  its 
discovery  was  also  a  circumstance  to  be 
weighed  by  the  jury. 

The  testimony  on  the  part  of  the  state  as 
to  the  amount  and  character  of  the  money 
found  in  the  possession  of  the  wife  of  appel- 
lant, if  not  strictly  competent,  was  not,  we 
feel  confident,  prejudicial  to  the  appellant. 

At  the  dose  of  the  evidence  at  the  trial,  ap- 
pellant's counsel  requested  an  adjournment 
for  the  purpose  of  calling  a  witness  concemhig 
whose  testimony.  It  was  stated  to  the  coiul, 
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counsel  had  just  been  advised.  The  applica- 
tion was  denied,  and  this  refusal  of  the  court 
Is  made  the  ground  for  specific  assignment  of 
error.  If  the  record  disclosed  that  there  was 
in  fact  a  person  whose  testimony  could  have 
been  secured  upon  reasonable  adjournment 
had,  and  that  such  testimony  was  material  to 
appellant's  ca&e,  we  should  not  hesitate  to 
say,  considering  the  great  Importance  of  the 
issue,  that  the  refusal  of  the  court  to  grant  a 
reasonable  continuance  would  be  error.  But 
no  such  condition  is  presented  by  the  record. 
The  name  of  the  witness  is  not  given,  nor  his 
residence  stated,  nor  is  the  materiality  of  the 
proposed  testimony  made  to  appear.  We  can- 
not say  from  the  record  that  the  cause  of  the 
appellant  was  prejudiced  by  the  refusal  of 
the  court  to  grant  (he  adjournment. 

We  think  the  charge  of  the  learned  judge 
fully  covered  the  different  phases  of  the  case 
as  presented  by  the  evidence,  and  correctly 
stated  the  law. 

The  last  proposition  contended  for  in  the 
brief  of  appellant  is  that  "the  evidence,  taken 
as  a  whole,  is  insufficient  to  support  the  ver- 
dict rendered."  The  killing  of  the  deceased 
occurred  at  hei  home  in  the  city  of  Seattle, 
between  7  and  8  o'clock  on  the  evening  of 
August  13,  1894.  This  home  consisted  of  a 
small  wooden  house,  containing  five  rooms, 
tliree  of  which  were  located  on  the  first  floor, 
and  occupied  by  the  deceased,  her  husband, 
and  three  children,  Hxe  youngest  of  whom  (a 
baby)  was  killed  at  the  same  time  and  place, 
and  evidently  by  the  same  hand  and  by  the 
same  means  made  use  of  to  effect  the  mother's 
death.'  The  upper  rooms  in  the  home  were 
occupied  by  two  lodgers.  The  deceased  was 
found  dead  by  her  children  and  some  of  the 
neighbors  about  the  hour  of  8  o'clock  p.  m. 
She  was  lying  on  the  floor  In  the  middle 
room.  There  was  a  compound  fracture  of  the 
nose,  and  compound  fracture  of  the  maxillary 
bone  on  the  left  side.  Her  skull  was  frac- 
tured in  front  of  the  left  ear,  and  there  were 
other  cuts  and  bruises  on  her  face,  the  cause 
of  death  being  assigned  to  the  fracture  of  the 
skull,  with  hemorrhage.  The  baby  had  a 
fracture  of  the  sknU  near  the  angle  of  the 
orbit  on  the  left  side,  and  was  found  lying 
on  the  bed  in  the  same  room  with  the  mother. 
The  character  of  the  wounds  was  such  as  to 
indicate  clearly  that  they  were  made  by  some 
blunt  instrument.  Upon  the  windowsill  in  the 
front  room  downstairs  was  tound  a  carpen- 
ter's claw  hammer  smeared  with  blood,  which 
was  evidently  the  weapon  with  which  both 
mother  and  child  were  killed.  A  towel  bearing 
bloody  finger  marks  was  tound  In  the  kitch- 
en. A  trunk  of  the  deceased  had  been  broken 
open,  and  the  sum  of  $240  in  gold  coin  stolen 
therefrom.  The  other  ccmtents  were  scatter- 
ed about  the  room  In  confusion.  The  rooms 
upstairs  had  also  been  rifled,  clearly  and  un- 
mistakably indicating  that  robbery  was  the 
motive  which  actuated  the  murderer.  An  at- 
tempt had  been  made  to  fire  the  premlaee,  and 
the  body  of  the  mother  bad  been  placed  upon 


some  beddothlng  m  the  center  of  tiie  middle 
room,  the  clothing  saturated  with  kerosene  ex- 
tracted from  a  lamp,  and  books,  papers,  land 
chairs  piled  thereon. 

It  appears  from  the  evidence  that  appellant 
occupied  with  his  family  a  bouse  In  the  neigh- 
borhood of  the  deceased.  The  husband  of 
the  deceased  and  appellant  were  for  a  short 
period  fellow  workmen  In  a  brewery;  but  at 
the  time  of  the  homicide,  and  for  some  months 
previous  thereto,  appellant  bad  been  out  of 
employment,  and  was  in  straitened  circum- 
stances. A  piece  had  been  sawed  from  the 
handle  of  the  hammer  found  upon  the  prem- 
ises where  the  killing  was  committed,  as  above 
stated,  evidently  for  the  purpose  of  shorten- 
ing it,  and  making  it  of  more  convenient  size 
for  carrying  in  concealment  This  hammer 
was  identified  as  the  property  of  the  appellant, 
and  the  missing  end  was  also  found,  on  the 
day  following  the  murder,  in  a  shed  upon  the 
premises  of  ibe  appellant.  Upon  further 
search  of  the  premises,  the  sum  of  $200  in  gold 
coin  was  found  in  a  miter  bos  upon  a  beam 
of  the  said  shed.  On  the  night  of  the  mur- 
der, appellant  had  given  his  wife  some  $29, 
which  sum,  in  connection  with  the  amount  so 
found  and  other  items  expended  by  the  pris- 
oner prior  to  his  arrest  and  subsequent  to  the 
killing,  aggregated  about  the  amount  that  was 
stolen  from  the  premises  of  the  deceased.  Ap- 
pellant disclaimed  any  knowledge  of  the  mon- 
ey so  found  upon  bis  premises,  and  contended 
that  the  money  which  he  had  given  his  wife 
was  a  part  of  the  proceeds  of  the  sum  of  fS.*) 
which  had  been  nal^  him  by  the  so-caUed 
"Quincy,"  as  set  out  in  his  affidavit  for  con- 
tinuance heretofore  referred  to.  Harry  Gyer. 
a  witness  for  the  state,  testified  to  having 
seen  appellant  at  about  a  quarter  to  7  of  tbe 
evening  of  the  day  of  the  killing,  and  at  that 
time  appellant  was  standing  in  the  brush  at  a 
point  atwut  200  feet  from  the  home  of  the 
deceased;  that  he  was  then  locking  towards 
the  said  house,  was  partially  concealed  by  the 
brush,  and  quite  motionless.  As  already  ad- 
verted to.  the  appellant  had  been  seen  in  tliat 
vicinity  some  13  days  prior  to  the  killing,  un- 
der circumstances  which,  we  think,  create  a 
degree  of  suspicion;  but  at  that  time  he  was 
aware  that  his  presence  had  been  discovered. 
The  husband  of  the  deceased  and  tbe  two 
lodgers  referred  to  bad  left  home  shortly  be- 
fore or  about  7  o'clock  upon  the  evening  of 
I  be  homicide,  and  gone  into  the  city  to  attend 
a  labor  meeting,  at  which  they  remained  until 
apprised  of  tbe  homicide,  at  about  the  hour  of 
half  after  9. 

Appellant,  prior  and  subsequent  to  the  time 
of  his  arrest,  and  upon  trial,  insisted  that, 
upon  the  day  of  the  homicide^  he  had  taken  a 
steamboat  at  about  the  noon  hour  for  Taco- 
ma,  where  he  arrived  about  2  o'clock,  and  that 
he  remained  there  until  about  7  p.  m.,  return- 
ing to  Seattle  on  the  steamer  Flyer,  and  arriv- 
ing at  the  latter  place  about  0:30  p.  m.,  or 
some  time  after  the  homicide  had  been  com- 
mitted.   It  appeared  that  there  was  consid- 
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erable  music  on  tlie  boat  upon  it's  return  trip, 
but,  being  questioned  concerning  it,  appellant 
stated  that  he  heard  none  of  it;  and  upon 
being  questioned  concerning  the  presence  upon 
the  boat  of  different  persons  with  whom  be 
was  acquainted,  and  who  were  shown  to  hare 
been  passengers  and  employes  thereupon,  be 
was  unable  to  state  that  be  bad  seen  any  of 
them. 

It  would  be  neither  practicable  nor  profitable 
in  this  opinion  to  fully  review  tbe  eTldence. 
The  record  is  very  voluminous,  and  abounds 
in '  circumstances  which  convince  tbe  mind  of 
the  appellant's  guilt.  From  a  full  examlua- 
don  of  the  case,  we  tlilnk  the  evidence  is 
amply  sufiScient  to  sustain  the  verdict,  and 
that  tbe  record  discloses  no  error  requiring  a 
reversal.  The  judgment  of  conviction-  is  af- 
firmed, and  the  case  remanded  to  the  loww 
court,  with  directions  to  proceed  to  appoint  a 
day  for  the  carrying  of  its  sentence  Into  effect 
according  to  law. 

HOYT,  C.  J.,  and  ANDERS,  DUNBAR,  and 
SCOTT,  JJ.,  concur. 


(5  Cal.  Unrap.  69) 

EATON  V.  MBTZ,  Constable.  (No.  19,512.) 
(Supreme  Conrt  of  California.  Jane  27,  1895.) 
Wronofci.  Attachment— LEvr— Action  aoajnbt 

OFFIOEK^-DSFEKSKa — FbADI'LENT  SaLB — 

Plbadinq  and  Proof. 

1.  In  an  action  against  an  offider  for  prop- 
erty levied  on  under  an  attachment  against 
plaintiff's  vendor,  an  averment  by  defendant 
that  the  sale  to  plaintiff  was  made  with  the 
design  on  his  part,  and  on  the  part  of  his  vendor, 
to  delay  and  defraud  the  creditors  of  the  gra.n- 
tor,  and  to  prevent  the  application  of  the  prop- 
erty to  the  satisfaction  of  Uieir  demands,  does 
not  anthorize  the  admission  of  evidence  of  ac- 
tual fraud. 

2.  In  an  action  of  claim  and  delivery  against 
an  ofijcer  on  account  of  a  levy  under  an  attacl>- 
ment  against  plaintiff's  vendor,  defendant  may, 
under  a  denial  of  plaintiff's  title,  show  that 
there  was  not  an  immediate  delivery  or  contin- 
ued change  of  possession  as  between  plaintiff 
and  his  vendor,  and  he  need  not  spedaily  plead 
siAch  facts. 

Commlaaioners'  decision.  Department  1. 
Appeal  from  superior  court,  San  Diego  coun- 
ty;  George  Puterbaugb,  Judge. 

Action  of  claim  and  delivery  by  Fred.  B. 
Eaton  against  A.  W.  Metz,  constable.  From 
a  Judgment  for  defendant,  plaintiff  appeals. 
AflSrmed. 

Trippet,  Boone  &  Neale  and  A.  L.  Gill, 
for  appellant.  W.  S.  Wise  and  E.  W.  Britt, 
for  respondent 

SEARLS,  C.  This  Is  an  action  In  claim 
and  delivery  to  recover  tbe  possession  from 
defendant  of  13  horses,  1  four-horse  wagon, 
and  1  set  ot  double  harness,  or  their  value, 
alleged  to  be  $2,000.  The  amended  answer 
contains  two  separate  defenses.  The  first 
denies  the  ownership  or  possession  of  the 
plaintiff   of  tbe  property  descritted   in   tbe 


complaint,  or  any  part  thereof,  or  that  It  Is 
of  any  value  exceeding  $1,200,  or  that  de- 
fendant at  any  time  took  tbe  same,  or  any 
part  thereof,  from  tbe  possession  'of  the 
plaldtiff,  or  that  be  wrongfully  withholds  tbe 
same  from  said  plaintiff.  The  second  de- 
fense avers  that  A.  C.  Eaton  was  and  is  the 
owner  of  tbe  property  described  In  tbe  com- 
plaint, and  justifies  taking  the  same  as  a 
constable  of  the  township  of  Perris,  <n  tbe 
county  of  San  Diego,  under  and  by  virtue  of 
sundry  writs  of  attachment  Issued  out  of  jus- 
tice court  in  and  for  said  township,  in  ac- 
tions pending  therein  in  favor  of  sundry  per- 
sons against  said  A.  C.  Eaton.  Defendant  fur- 
ther averred  as  follows:  "Defendant,  here 
answering,  is  informed,  and  believes,  and 
therefore  alleges,  that  the  said  Fred.  B.  Ea- 
ton claims  to  be  the  owner  of  tbe  property 
described  in  his  complaint  herein.  In  virtue 
of  an  alleged  sale  thereof  to  blm  by  tbe  said 
A  O.  Eaton;  and  defendant  avets  also,. up- 
on his  information  and  belief,  that  such  al- 
leged sale  was  made  for  the  pui^se  and 
with  the  design,  on  the  part  of  said  A.  G. 
Eaton  and  Fred.  B.  Eaton,  to  binder,  delay, 
and  defraud  tbe  creditors  of  tbe  said  A.  C. 
Eaton,  particularly  [naming  tbem],  and  to 
prevent  the  taldng  and  application  of  such 
property  to  the  satisfaction  of  tbe  demands 
of  such  creditors  against  said  A.  C.  Eaton." 
Tbe  cause  was  tried  by  the  conrt,  and  writ- 
ten findings  filed,  upon  which  judgment  was 
entered  in  favor  of  the  defendant  for  tbe  re- 
delivery to  him  of  all  the  property  described 
in  the  complaint,  except  one  horse,  viz.: 
"One  sorrel  borse,  blind  of  one  eye,  men- 
tioned in  tbe  complaint,  or  tbe  sum  of  one 
hundred  and  twenty-five  dollars,  the  value 
thereof."  Defendant  had  costs.  Plaintiff  ap- 
peals from  the  judgment.  The  case  comes 
up  on  the  judgment  roll,  containing  a  bill  of 
exceptions,  in  which  tbe  evidence  is  set  out. 
Tbe  court  found,  in  substance,  among  other 
things,  that  at  the  date  of  the  levy  by  de- 
fendant (on  or  about  October  5,  1892)  tbe 
plaintiff  was  the  owner  of  the  sorrel  horse 
described  In  the  complaint,  but  was  not  the 
owner  of  the  other  property,  or  any  part 
thereof,  but  that  A.  C.  Eatom,  the  father  of 
tbe  plaintiff,  was  the  owner  thereof;  that 
plaintiff  claims  to  be  tbe  owner  of  all  the 
property  (except  the  sorrel  horse)  by  virtue 
of  an  alleged  sale  thereof,  made  to  him  on 
or  about  June  25,  1892;  that  such  sale  was 
not  accompanied  by  an  Immediate  delivei^ 
of  tbe  property,  although  such  property  was 
then  in  possession  of  said  A.  C.  Eaton,  and 
that  there  was  never  an  actual  or  contiu- 
ued  change  of  possession.  Upon  the  charge 
that  the  sale  was  made  for  the  purpose  and 
with  tbe  design,  by  the  plaintiff  and  A.  C. 
Eaton,  to  binder,  delay,  or  defraud  tbe  cred- 
itors of  A.  C.  Eatou,  etc.,  the  finding  Is  in 
favor  of  the  plaintiff,  and  to  the  effect  that 
it  was  not  made  for  any  such  purpose  or 
with  such  design.  At  tbe  trial,  plaintiff  in- 
troduced evidence  to  sbow  that  be  was  tbe 
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owner  of  the  property  In  dispute,  and  that  it 
was  taken  by  defendant  without  his  consent, 
etc.  At  various  stages  of  the  trial,  in  the 
eross-e,Yamlnation  of  plaintiff's  witnesses, 
and  when  testimony  was  offered  on  behalf 
of  defendant,  counsel  for  plaintiff  objected  to 
the  introduction  of  any  and  all  testimony 
tending  to  show  fraud,  upon  the  ground  tliat 
there  was  no  pleading  to  support  the  same. 
The  court  overruled  these  several  objec- 
tions, and  the  rulings  are  assigned  as  error. 

The  contention  of  the  plaintiff  here  is  that 
fraud  must  be  pleaded  by  setting  up  the 
facts  constituting  it;  that  general  allega- 
tions are  insufficient,  and  that  defendant's 
answer  failed  to  set  out  any  facts  upon 
which  fraud  could  be  predicated.  In  sup- 
port of  this  proposition  we  are  referred  to 
the  following  cases:  Sukeforth  v.  Lord,  87 
Cal.  402,  25  Pac.  497;  Pehrson  v.  Hewitt, 
79  Cal.  598,  21  Pac.  950;  Mason  v.  Vestal,  88 
Cal.  396,  26  Pac.  213;  Wetherly  v.  Straus, 
93  Cal.  284,  28  Pac.  1045;  Albertoli  v.  Bran- 
ham,  80  Cal.  633,  22  Pac.  404.  As  was  said 
In  Mason  v.  Vestal,  supra:  "A  defendant  is 
not  required  to  anticipate  the  source  from 
which  the  plaintiff  claims  to  derive  bis  title, 
but  if  he  does  proceed  to  set  up  the  acts  of 
fraud  which  he  charges  rendered  plaintiff's 
title  invalid,  he  must  state  facts  which  are 
fiufflcient  In  law  to  that  end."  And  if  a  de- 
fendant pleads  fraud  in  general  terms,  if  a 
demurrer  is  interiwsed  to  his  plea,  or,  in  the 
absence  of  such  demurrer,  if  the  evidence 
tending  to  prove  the  supposed  fraud  is  ob- 
jected to  at  the  trial  upon  the  ground  of  im- 
materiality, it  Is  error  to  admit  it.  But,  in 
the  absence  of  a  demurrer,  or  objection  to 
evidence  under  such  general  plea,  there  is 
no  error  of  which  the  losing  party  can  com- 
plain. Sukeforth  v.  Lord,  supra.  The  de- 
fense of  actual  fraud  in  the  case  at  bar  was 
even  more  general  than  that  set  np  in  the 
answer  in  Sukeforth  v.  Lord,  and,  objection 
having  been  made  to  all  evidence  offered  in 
support  thereof,  we  must  hold  (waiving  for 
the  present  the  question  of  the  admissibility 
of  the  evidence  under  other  portions  of  the 
answer)  that  the  court  below  erred  in  its  ad- 
mission. But  the  plaintiff  was  not  injured 
by  such  error,  for  the  palpable  reason  that 
the  finding  of  the  court  upon  the  issue  of  ac- 
tual fraud  was  in  his  favor.  The  finding 
reads  as  follows:  "That  such  alleged  sale 
was  not  made  for  the  purpose  and  with  the 
design,  on  the  part  of  the  said  A.  C.  Eaton 
or  Fred.  B.  Eaton,  to  hinder,  delay,  and  de- 
fraud his  creditors,  and  to  prevent  the  taking 
and  application  of  such  property  to  the  sat- 
isfaction of  the  demands  of  such  creditors 
against  him,  the  said  A.  C.  Eaton."  Error 
wltiiout  Injury  is  not  cause  for  reversal. 

It  is  further  objected  by  appellant  that  the 
findings  of  the  court  as  to  constructive  fraud 
are  without  the  issues,  because  the  only 
kind  of  fraud  which  is  attempted  to  be  plead- 
ed is  actual  fraud.  It  is  proper  to  say  that, 
whatever  conclusion  may  be  reached  in  re- 


gard to  the  admission  by  defendant  of  title 
in  the  plaintiff  by  the  plea  of  a  fraudulent 
sale  of  the  property,  as  set  out  in  the  second 
defense  of  defendant,  such  admission  only 
goes  to  that  defense.  To  illustrate:  A.,  the 
I>ayce  of  a  promissory  note,  sues  B.,  the  mak- 
er. B.  sets  up  three  separate  defenses:  0-) 
That  he  never  made  the  note;  (2)  that  he  has 
paid  it;  (3)  that  it  is  barred  by  the  statute 
of  limitations.  The  second  and  third  de- 
fenses admit  the  making  of  the  note;  bat  it 
is  only  for  the  purposes  of  such  defenses 
that  the  admission  applies, .and  under  the 
first  defense  the  plaintiff  must  still  prove  the 
making  of  the  note.  Each  defense  must  be 
consistent  with  itself,  but  need  not  be  con- 
sistent with  the  others.  Bell  v.  Brown,  22 
Cal.  671;  Wilson  v.  Cleaveland,  80  Cal.  192; 
Buhne  V.  Gorbett,  43  Cal.  2G4.  Defendant,  in 
his  first  defense,-having,  as  hereinbefore  stat- 
ed, denied  the  title  of  plaintiff  to  the  proi)er- 
ty,  and  the  latter  having,  as  he  was  bound  to 
do,  introduced  evidence  of  ownership  io  him- 
self, the  defendant  was  at  liberty  to  combat 
such,  claim  of  ownership  by  showing  that 
there  was  not  an  Immediate  delivery  or  a 
continued  change  of  possession,  as  between 
plaintiff  and  his  vendor,  and  that  defendant, 
as  a  constable  acting  under  a  valid  writ 
against  the  vendor,  and  In  favor  of  his  cred- 
itor, had  taken  the  property  pnrsuant  to  tbe 
command  of  such  writ.  These  were  facts 
which,  under  section  3440  of  the  Civil  Code, 
went  to  defeat  the  title  set  up  by  plaintiff, 
and  needed  not  to  be  specially  pleaded,  such 
title  being  denied.  Orum  v.  Barney,  55  CaL 
254;  Ma8<Hi  T.  Vestal,  88  Cal.  396,  26  Pac 
213. 

The  bill  of  exceptions  fails  to  show  that 
any  objections  were  made  to  testimony  tend- 
ing to  show  that  defendant  was  a  constable 
acting  under  valid  writs  of  attachment,  or 
that  the  parties  in  whose  favor  such  writs 
issued  were  creditors  of  piaintifTs  vendor; 
and  the  objections  to  the  findings  fail  to 
specify  any  insufficiency  of  evidence  on  these 
points,  being  directed  to  the  evidence  going 
to  the  facts  as  found,— that  plaintiff  was  not 
the  owner  of  the  property;  that  A.  O.  Eaton 
was  such  owner;  that  the  sale  from  said  A. 
C.  Eaton  to  plaintiff  was  not  accompanied  by 
an  immediate  delivery  and  a  continued 
change  of  possession  of  the  property  aolA,  al- 
though such  property  was  at  the  time  of 
such  sale  in  tbe  possession  of  said  A.  C.  E^- 
ton;  and  that  defendant  (except  as  to  the 
sorrel  horse)  did  not  take  the  property  frcm 
the  plaintiff  wrongfully  or  at  alL  Upon 
these  allied  Insufflclendea  of  evidence  there 
was  such  a  substantial  conflict  as  must  pre- 
clude a  reversal  here.  Under  such 'circum- 
stances, it  becomes  unnecessary  to  detail  the 
evidence,  or  to  dwell  upon  the  peculiar  rela- 
tions of  the  parties,  the  manner  in  which  the 
property  was  used  after  tbe  pretended  sale, 
or  the  suspicious  circumstances  involved  In 
the  transaction.  The  judgment  appealed 
from  should  be  affirmed. 
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We  concur:    BELCHER,  0.;   HATNBS,  C.  « 

PER  CURIAM.  For  the  reasons  glren  In 
-the  foregoing  opinion,  the  Judgment  appealed 
from  Is  affirmed. 


(lb?  Cal.  636) 

STATLBR  v.  SUPERIOR  COURT  OP  ALA- 
MEDA COUNTY.    (L.  A.  35.)  ~ 
<Snpreine  Court  of  California.     June  27,  1896.) 

JnSOLVESCI  PRO0EEDINO8— EfFBCT  OP  APFEAL  — 

Subsequent  Modification  of  Order— Lakd 
Fraudulentlt  Conveyed. 

1.  After  a  creditor  has  appealed  from  the 
-usoal  order  in  insolvency  proceedings  adjndKing 
a  debtor  iosolvent  and  staying  all  proceedings 
against  him,  the  court  cannot  modify  it  by  per- 
mitting the  assignee,  who  is  also  a  judgment 
creditor,  to  levy  execution  upon  certain  property 
of  the  insolvent. 

2.  Though  it  is  the  duty  of  the  court  to  pre- 
serve an  insolvent's  estate  for  the  benefit  of 
creditors,  it  cannot,  after  appeal  from-  the  order 
adjudging  the  debtor  insolvent  and  staying  fur- 
ther, proceedings  against  him,  modify  said  order 
80  as  to  subject  land  fraudulently  conveyed  by 
the  insolvent  to  the  claims  of  creditors;  the  rem- 
edy in  such  case  being  by  action  against  the  in- 
solvent and  his  fraudulent  vendees. 

la  bank. 

Certiorari  by  T.  K.  Statler  to  the  superior 
court  of  Alameda  county  to  annul  an  order  of 
said  court.    Order  annulled. 

Pierson  &  Mitchell  and  Robert  A.  Friedrich, 
for  petitioner.  A.  W.  Thompson,  for  respond- 
ent. 

VAN  FLEET,  J.  This  is  an  original  pro- 
ceeding in  this  court  by  certiorari,  seeking  to 
review  and  have  aimulled  an  order  of  said 
superior  court  made  In  a  proceeding  in  in- 
solvency. In  December,  1894,  R.  P.  Thomas, 
A  resident  of  Alameda  county,  filed  in  said 
sup^or  court  his  voluntary  petition  in  insol- 
vency, and  thereupon  the  usual  order  was 
made,  as  provided  in  the  insolvent  act,  ad- 
judging Thomas  Insolvent  and  staying  all 
proceedings  against  him.  Subsequently  one 
Chetwood,  a  creditor,  was  elected  and  duly 
qualilied  as  assignee  of  the  estate.  There- 
after, on  March  18,  1895,  the  petitioner  here- 
in, a  creditor  whose  cltiim  had  been  filed 
.against  said  estate,  took  and  perfected  an  ap- 
peal to  this  court  from  said  order  of  adjudica- 
tion, and  said  appeal  la  still  pending  here.  On 
March  30th,  and  after  the  perfecting  of  said 
.appeal,  Chetwood,  whose  claim  is  based  upon 
.a  judgment  theretofore  recovered  by  him 
.against  said  insolvent  in  the  superior  court  of 
the  city  and  county  of  San  Francisco,  but  un- 
der which  uo  execution  had  been  levied  or 
lien  acquired  in  any  manner  upon  any  prop- 
erty of  the  insolvent  in  Alameda  county, 
made  an  application  to  said  superior  court 
for  a  modification  of  the  wder  of  adjudica- 
tion, to  the  extent  of  permitting  htm,  as  such 
.Judgment  creditor  and  assignee,  to  take  out 
execution  upon  his  said  judgment  and  levy 
it  upon  certain  real  estate  constituting  th» 
homestead  of  the  Insolvent  in  Alameda  coun- 


ty, which  it  was  alleged  largely  exceeded  in 
value  the  statutory  exemption,  and  to  sub- 
ject such  excess  in  value  to  the  satisfaction  of 
said  judgment  The  superior  court  granted 
said  application,  and  made  an  order  modifying 
said  order  of  adjudication  In  the  manner  re- 
quested, and  said  Chetwood  thereupon  took 
out  execution,  and  Is  proceeding  to  subject 
said  property  to  the  satisfaction  of  his  said 
Judgment  The  said  order  of  modification 
was  made  without  notice  to  or  consent  of  the 
petitioper;  and  petitioner  deeming  that  said 
court  had  no  power  to  make  the  order,  and 
there  being  ]|io  appeal  therefrom,  be  seeks  the 
aid  of  this  proceeding  to  have  the  order  an- 
nulled. 

We  think  It  dear  that  the  court  was  with- 
out authority  to  make  the  ordte  comphilned 
of.  The  order  of  adjudication  was  an  ap- 
pealable order,  and  the  effect  of  the  appeal 
from  that  order  was  to  stay  "all  farther  pro- 
ceedings in  the  court  below  upon  the  Judg- 
ment or  order  appealed  from,  or  upon  the 
matters  embraced  therein."  Code  Civ.  Proc. 
$  946;  Dennery  v.  Superior  Court,  84  Cal.  7, 
24  Pac.  147;  Pennle  v.  Superior  Court  89  Cal. 
81,  26  Pac.  617.  Pending  the  appeal  the  su- 
perior court  had  no  more  power  to  modify  the 
order  appealed  from  in  the  manner  indicated 
than  it  would  have  had  to  proceed  and  en- 
force It  in  Its  entirety.  The  effect  of  the  ap- 
peal is  to  remove  the  subject-matter  of  the 
order  from  the  Jurisdiction  of  the  lower  court, 
and  that  court  is  without  power  to  proceed 
further  as  to  any  matter  embraced  therein 
until  the  appeal  is  determined.  Ruggles  v. 
Superior  Court,  103  Cal.  125,  37  Pac.  211. 
.  It  is  contended,  however,  by  respondent 
that  the  appeal  "is  from  the  Judgment  and 
decree  adjudging  the  said  R.  P.  Thomas  in- 
solvent, and  not  from  the  order  creiatlng  the 
stay,"  and  that,  therefore,  the  cotut  was  not 
prevented  from  modifying  the  stay  order. 
This  argument  Is  based  upon  the  assump- 
tion that  that  part  of  the  order  of  adjudica- 
tion declaring  the  Insolvency,  and  the  part 
staying  proceedings,  are  separate  and  distinct 
orders,  in  no  way  dependent  upon  each  other. 
This  position  is  untenable.  The  order  Is  one 
order,  containing  different  and  somewhat  dis- 
tinct adjudications.  It  Is  true,  but  still  a  single 
order,  the  different  features  of  which  are  de- 
pendent upon  each  other.  Insolvent  Act,  §  6. 
The  appeal  is  "from  the  Judgment  and  decree 
made  and  filed  in  this  matter.  •  •  *  ad- 
judging the  said  R.  P.  Thomas  Insolvent,  and 
from  the  who^e  of  said  Judgment  and  decree." 
It  is  apparent  that  the  appeal  was  Intended  to 
embrace  every  part  of  said  order,  and  the 
language  is  sufficiently  comprehensive  to 
make  the  intention  effectual. 

It  is  furiher  urged  by  respondent  that  the 
order  made  by  the  superior  court  was  solely 
with  a  view  and  purpose  of  preserving  the 
property  of  the  insolvent  for  the  creditors; 
and  that  this  the  court  had  a  right  to  do.  It 
Is  undoubtedly  the  duty  and  within  the  pow- 
er of  the  court  to  keep  the  property  of  the 
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estate  intact,  and  to  preserve  It  from  loss  or 
spoliation,  and  to  adopt  proper  measures  to 
that  end(Dennery  v.  Superior  Court,  supra); 
but  It  Is  not  authorized  for  such  purpose 
more  than  another  to  travel  outside  its  juris- 
diction. Assuming:,  as  is  claimed  by  respond- 
ent, that  the  only  object  of  the  order  in  ques- 
tion was  for  the  protection  of  the  rights  of  all 
the  creditors,  which  Is  not  clearly  manifest 
from  the  nature  of  the  order  itself,  it  was 
wholly  unnecessary  for  the  purpose,  even  had 
It  been  proper.  If  It  be  true,  as  asserted,  that 
the  Insolvent  had,  prior  to  filing  his  petition 
in  Insolvency,  made  a  fraudulent  transfer  oi 
his  interest  in  the  homestead  property,  for 
the  purpose  of  covering  it  up  and  preventing 
any,  excess  in  value  from  coming  to  his  cred- 
itors, there  existed  a  plain  and  adequate  rem- 
edy by  which  his  act  could  be  defeated  and 
the  property  recovered.  It  was  perfectly  com- 
petent for  Chetwood,  the  Judgment  creditor, 
to  bring  an  action,  on  behalf  of  himself  and 
the  other  creditors,  to  set  aside  such  trans- 
fer as  In  fraud  of  creditors.  Such  an  action 
Is  not  within  the  prohibition  of  section  45  of 
the  Insolvent  act.  Even  though  necessary  to 
make  the  Insolvent  a  party,  it  would  not  be 
an  action  against  him  upon  a  debt  or  obliga- 
tion provable  against  his  estate,  but  to  re- 
cover from  his  fraudulent  vendees,  for  the 
benefit  of  the  estate,  the  property  so  transfer^ 
red.  As  such  it  would  not  contravene  the 
order  staying  proceedings,  even  If  the  latter 
remained  in  force.  The  case  of  Miller  v. 
Kehoe  (Cal.)  40  Pac.  4SS,  presents  such  an 
instance.  Here,  however,  the  stay  order  was 
suspended  by  the  appeal,  and  no  question 
could,  therefore,  arise  as  to  the  right  to  main- 
tain such  an  action.  The  order  (iomplained  of 
should,  therefore,  be  annulled,  and  it  is  so  or- 
dered. 

We    concur:      GAROUTTB.    J.;    McFAR- 
LAND,  J.;  HENSHAW,  J.;  HARRISON,  J. 


(107  Cal.  S6S) 

DAVIS  r.  PACIFIC  POWER  CO.     (No. 

15.846.) 

(Supreme  Court  of  California.     June  29,  1895.) 

IxjURY  TO  Employe  or  Lessee  —  Liabilitt  of 
Emplotkb— Revolvi.so  Suapt  is  Buildixo 

— COJJTKIBDTORY   NeOI.IOBNOE. 

1.  Evideuce  that  a  bo.T,  while  at  work  for 
the  lessee  of  premises  on  the  first  floor  thereof, 
got  thistles  in  his  fingers  from  a  strawcutter, 
iuid  went  to  the  most  available  light,  which  was 
in  the  basement,  to  get  them  out,  justifies  a  find- 
ing that  he  was  in  the  basement  for  a  necessary 
purpose  in  the  performance  of  his  duty,  so  as  to 
impose  upon  the  lessor  the  duty  of  protecting 
him  while  there  from  injuries  arising  from  un- 
safe machinery  placed  in  the  basement  by  the 
lessor. 

2.  Where  a  landlord  retains  control  of  a 
portions  of  his  premises,  be  is  bound,  if  he  puts 
dangerous  macninery  thereon,  to  fence  it,  or 
otherwise  protect  those  in  its  vicinity  from  in- 
jury thereby. 

3.  An  employs  of  a  lessee  of  part  of  a  build- 
ing, having  gone  to  a  part  of  the  leased  premises 
in  the  performance  of  his  duty,  was,  while  there. 


injured  by  a  revolving  shaft  placed  there  by  the 
lessor  for  the  purpose  of  transmitting  power  to 
other  parts  of  the  building.  The  employe  testi- 
fied that  he  stood  at  a  safe  distance  from  the 
shaft,  and  that,  the  fiist  thing  be  knew,  he  was 
caught  by  it.  It  appeared  that  the  surface  of 
the  shaft  was  rough  and  jagged,  so  as  to  be  more 
likely  to  seize  hold  of  clothing,  and  that  this 
was  not  apparent  when  the  shaft  was  revolving, 
and  was  unknown  to  the  person  injured.  Bda, 
that  the  question  of  contributory  negligence  was 
for  the  Jury. 

4.  In  an  action  for  personal  injuries  caused 
by  an  iron  shaft,  a  witness  may,  when  shown 
the  size  of  the  shaft,  refer  to  a  piece  of  iron  of 
about  the  same  dimensions. 

Department  1.  Appeal  from  superior  court 
city  and  county  of  San  Frandsco;  Charles 
W.  Slack,  Judge. 

Action  by  Herbert  Sumner  Davis  against 
the  Pacific  Power  Company  for  damages  for 
personal  injuries.  From  a  Judgment  for 
plaintiff,  defendant  appeals.   Affirmed. 

C.  H.  Wilson,  for  appellant  Geow  A.  'Ban- 
kin,  for  respondent. 


VAN  FLEET,  J.  Plaintiff  recovered  a  ver- 
dict, and  from  the  Judgment  entered  thereon, 
and  an  order  denying  a  new  trial,  the  defend- 
ant appeals.  Defendant,  a  corporation,  is  en- 
gaged In  the  business  of  leasing  buildings 
for  busineas  purposes  and  furnishing  steam 
power  In  connection  therewith.  During  the 
year  1891,  William  Davis,  the  father  of  the 
plaintiff,  occupied,  under  lease  from  defend- 
ant, the  basement  and  first  floor  of  one  of 
Its  buildings  at  No.  28  Jessie  street,  in  the 
city  of  San  Francisco.  These  premises  were 
used  by  William  Davis  as  a  factory  for  the 
manufacture  of  horse  collars.  The  basement 
was  an  underground  room,  52  by  25  feet.  In 
one  comer  of  this  basement,  where  It  flXNits 
on  Jessie  street,  there  was  a  flight  of  stairs 
leading  from  the  basement  Into  Jessie  street, 
and  extending  into  the  basement  about  5 
feet  Midway  of  the  stairs  were  two  large 
doors,  consisting  mostly  of  glass,  by  means 
of  which  the  basement  was  largely  lighted. 
The  stairs  and  doors  afforded  the  only  means 
of  entering 'the  basement  directly  from  the 
street,  and  without  their  use  the  basement 
was  largely  useless.  There  was  no  machin- 
ery in  the  basement  when  It  was  leased  to 
William  Davis,  and  he  never  used  any  there- 
in, except  some  collar-blocking  machines  mn 
by  hand.  He  used  certain  machinery  run  by 
steam  on  the  floor  above  the  basement  the 
power  to  mn  this  machinery  being  furnished 
by  the  defendant  by  means  of  a  shaft  which 
was  in  the  second  story  of  the  building. 
The  stairway  in  question  was  constantly  used 
by  William  Davis  and  his  employes  In  carry- 
ing goods  to  and  from  the  basement  and  the 
street,  and  for  other  purposes.  There  was 
an  Inner  stairway  leading  from  the  basement 
to  the  first  floor.  In  September  or  October, 
1891,  the  defendant  entered  upon  the  leased 
premises,  and  erected  in  this  basement  an 
Iron  shaft  for  the  purpose  of  transmitting 
power  from  Its  power  house  on  the  west  side 
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■ot  the  leased  premises  to  a  new  building 
erected  by  It  across  Jessie  street  on  the  east 
This  shaft  was  a  little  over  three  Inches  in 
diameter,  and  ran  tbroughont  the  entire 
length  of  the  basement,  and  under  Jessie 
street  to  the  new  building.  It  was  put  up 
along  the  west  wall  of  the  basement  about 
10  Inches  out  therefrom,  being  supported  by 
brackets  attached  to  the  sleepers  of  the  floor 
above,  and  was  carried  over  and  along  one 
side  of  the  front  basement  stairs  aforesaid, 
and  through  the  casing  of  one  of  the  doors 
above  referred  to.  Where  It  ran  over  the 
stairway,  It  varied  In  height  from  about  four 
or  five  feet  above  the  lower  step  to  a  little 
over  two  feet  above  the  step  on  which  the 
-doors  rested,  where  it  passed  through  the 
casing.  When  completed  and  connected,  the 
-shaft,  which  was  kept  running  every  day  ex- 
cept Sundays,  revolved  at  a  high  rate  of 
speed.  The  plaintiff,  at  the  time  of  receiv- 
ing the  Injuries  which  form  the  basis  of  the 
action,  waa  a. lad  of  about  16  years  of  age. 
Shortly  after  the  erection  of  the  shaft,  about 
November,  1891,  he  went  to  work  In  his 
father's  collar  factory  as  an  employe.  For  a 
short  time  he  was  employed  partly  in  the 
basement  and  partly  '  on  tlie  floor  above. 
During  this  time  he  bad  occasion  to  observe 
•the  running  of  the  shaft.  Subsequently  he 
was  set  at  work  on  the  floor  above,  running 
-some  of  the  time  a  steam  straw  cutter,  and 
at  others  a  collar  stufter.  On  the  31st  of 
December,  1891,  plaintiff,  while  engaged  at 
work  on  the  straw  cutter,  got  some  thorns  or 
thistles  in  his  hand,  and  it  became  necessary 
for  him  to  go  to  the  light  to  get  them  out. 
By  reason  of  obstructions  on  the  floor  where 
plaintiff  waa  working  at  the  time,  there  was 
no  available  light  sufficient  for  his  purpose, 
and  the  only  place  to  which  he  could  go  with- 
out leaving  the  building  was  to  the  glass 
doors  In  the  basement.  He  accordingly  went 
into  the  basement,  and  stood  on  the  steps  in 
front  of  the  basement  doors  along  which  ran 
the  shaft,  as  above  stated;  and,  while  en- 
gaged in  removing  the  thistles  from  his  hand, 
ills  clothing  was  caught  by  the  revolving 
shaft  In  some  manner  unknown  to  him,  and 
he  was  drawn  over  and  around  the  shaft,  all 
his  clothing  stripped  from  him,  and  his  body 
and  limbs  very  badly  broken  and  injured. 
When  the  shaft  waa  stopped  to  remove  plain- 
tiff's clothing,  It  was  discovered  that  that 
portion  of  the  shaft  over  the  stairway,  and 
where  plaintiff  was  caught,  had  upon  Its  sur- 
face a  great  many  rough  and  jagged  projec- 
tions and  raised,  sharp  points,  varying  from 

..a  sixteenth  to  an  eighth  of  an  Inch  high,  and 
of  a  character  calculated  to  make  the  shaft 
at  that  point  much  more  likely  to  catch  cloth- 
ing or  other  substance  of  the  kind  coming  In 
contact  with  it,  and  consequently  more  dan- 
gerous in  that  respect.  These  projections  had 
the  appearance  of  having  been  produced  by 
the  grinding  or  scraping  of  tongs  or  other 
Instruments  used  in  handling  or  turning  the 

:  shaft  while  placing  It  In  position.   They  could 


not  be  seen  when  the  shaft  was  revolving, 
aa  it  then  appeared  to  have  a  smooth  surface, 
and  plaintiff  was  unaware  of  this  condition 
of  the  shaft  imtil  after  the  accident.  Up  to 
the  time  of  the  injury  to  plaintiff,  the  shaft 
had  been  permitted  by  defendant  to  r^naln 
entirely  unfenced  and  improtected  throughout 
the  length  of  the  basement  and  along  the 
stairway,  and  open  at  all  points  to  approach 
and  contact  by  any  one 

The  contention  of  appellant  is  that,  upon 
the  facts  disclosed,  plaintiff  is  not  entitled  to 
recover,  for  the  reasons— First,  that  at  the 
time  of  the  accident,  defendant  owed  the 
plaintiff  no  duty  which  required  it  to  protect 
him  from  the  dangers  of  its  shaft;  and,  sec- 
ond, that  the  evidence  shows  that  plaintiff 
was  guilty  of  contributory  negligence  proxi- 
mately conducing  to  bis  Injury.  The  first 
proposition  Is  subdivided  by  couns^  into  sev- 
eral ihinor  heads,  each  of  which  is  elaborate- 
ly preeented  in  the  briefs,  but  th^  all  con- 
verge eventually  in  the  general  proposition,' 
as  stated  above,  that  defendant  owed  the 
plaintiff  no  dutyjn  the  premises  which  can 
render  it  liable  in  damages. 

It  is  argued  that  at  the  time  of  the  accident 
the  plaintiff  was  wandering  over  the  prem- 
ises of  his  employer,,  for  his  own  purposes  or 
convenience,  and  not  in  pursuit  of  his  em- 
ployment, and  away  from  where  his  duty 
called  him;  that,  while  so  engaged,  he  was 
not  on  the  stairway  by  right,  but  was  a 
mere  licensee;  and  that  as  such  the  defend- 
ant was  under  no  obligation  to  guard  him 
from  Injury.  In  the  first  place,  this  proposi- 
tion rests  upon  the  assumption  of  a  right  in 
the  defendant  Itself  to  maintain  Its  shaft  up 
on  the  premises.  The  evidence  upon  this  . 
point  is  conflicting;  that  of  plaintiff  tending 
to  show  that  defendant  went  upon  the  leased 
premises,  and  erected  the  shaft,  without  ask- 
ing or  receiving  any  permission  from  William 
Davis,  the  tenant;  while  the  evidence  on  the 
part  of  the  defendant  is  to  the  effect  that, 
although  defendant  originally  started  in  to 
erect  the  shaft  without  permission,  William 
Davis  afterwards  assented  thereto.  In  view 
of  the  fact,  however,  that  the  court  below 
instructed  the  jury  that,  if  defendant  erected 
and  maintained  the  shaft  with  the  consent 
of  William  Davis,  the  plaintiff  could  not  re- 
cover, the  verdict  must  be  regarded  as  nega- 
tiving such  consent.  The  defendant  was 
therefore  a  trespasser,  or  at  best  was  itself 
a  mere  licensee,  exercising  a  privilege  at  bare 
sufferance.  As  such,  it  la  not  in  a  position 
to  question  the  plaintiff's  right  In  the  prem- 
ises. But,  even  if  It  were,  the  evidence  does 
not  sustain  defendant's  position.  As  we  view 
It  the  evidence  shows  a  clear  right  in  the 
plaintiff  to  be  where  he  was.  There  is  certain- 
ly nothing  to  show  that  he  had  been  for- 
bidden by  bis  employer  to  go  Into  the  base- 
ment, or  upon  the  stairs,  or  elsewhere,  or 
anything  to  indicate  that  he  was  in  any  way 
restricted  as  to  going  about  the  premises  for 
any  necessary  purpose.    But  it  is  said  that 
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plaintiff  was  not  on  tbe  stairway  for  a  nec- 
essary purpose  or  In  tbe  performauce  of  his 
duty.  We  think  the  Jury  were  justified  In 
saying  that  he  was.  It  was  not  an  absolute 
necessity,  it  is  true,  which  took  him  there; 
but  It  is  not  necessary  that  It  should  have 
been.'  He  needed  a  good  llgbt  to  remove  the 
briers  or  thistles  from  his  hands,  and  the 
basement  doors  afforded  the  most  available 
I)lace  for  the  purpose,  without  going  from  the 
building,  which  he  was  not  called  upon  to 
do.  It  Is  true  that  hef  did  not  g^  there  direct- 
ly In  the  line  of  his  worlt,  but  it  cannot  be 
said  that  it  was  not  in  the  line  of  his  duty-.' 
He  was  suffering  from  pain  and  inconven- 
ience from  a  cause  which  interfered  with 
and  prevented  him  from  proceeding  with  his 
work,  and  It  was  his  duty  to  bis  employer 
to  remove  the  cause  of  his  disability  as 
speedily  and  conveniently  as  possible.  In  this 
view,  his  going  to  the  basement  and  the  stair- 
way was  as  much  in  the  Interest  of  his  em- 
ployer as  his  own,  and  cannot  therefore  be 
justly  characterized  as  a  wandering  over  the 
premises  solely  for  his  own  private  ends.  To 
liold,  under  the  clrcumst^cea,  that  plain- 
tiff was  in  the  place  where  the  Injtury  oc- 
curred as  a  mere  volunteer,  and  without 
right,  would  be  taking  an  exceedingly  nar- 
row view  of  the  rights  of  an  employ&  The 
case  is  quite- distinguishable  from  the  cases 
relied  upon  by  the  appellant.  The  plaintiff 
having  a  right  to  be  where  he  was,  the  de- 
fendant owed  him  the  duty  of  protection, 
whether  or  not  the  latter  was  rightfully 
maintaining  its  shaft  upon  the  premises. 
Donnelly  v.  Hufschmidt,  79  CaL  74,  21  Pao. 
540. 

It  is  said  that  William  Davis,  by  failure  to 
object  to  tbe  erection  and  maintenance  of 
the  shaft,  assumed  for  himself  and  his  em- 
ployes the  risk  of  injury  therefrom.  But  the 
evidence  shows  that  William  Davis  did  In 
effect,  if  not  in  terms,  object  to  the  introduc- 
tion of  the  shaft.  When  he  was  informed 
that  defendant  was  proceeding  to  erect  the 
shaft,  and  was  disttu-bing  and  interfering 
with  his  workmen  in  the  basement,  he  went 
to  its  officers,  and  inquired  into  their  piu> 
poses.  He  was  informed  substantially  that 
he  ought  not  to  object,  but,  if  he  did,  it 
would  make  no  difference;  in  other  words, 
that  the  shaft  had  to  go  in.  He  was  assured 
that  he  would  never  know  it  was  thei'e,  ei- 
ther from  the  space  it  would  occupy,  or  the 
noise  it  would  make;  that  defendant's  serv- 
ants would  go  in  every  day  and  look  after 
it,  and  he  (Davis)  should  never  be  disturbed 
by  It  This  evidence,  it  Is  true,  is  denied  by 
defendant,  but  the  jury  evidently  believed 
and  acted  upon  it.  The  shaft  was  admitted- 
ly put  in  and  maintnined  solely  for  the  use 
and  benefit  of  the  defendant,  and  was  in  no 
way  comiected  with  or  used  by  William  Da- 
vis. It  was,  furthermore,  wholly  under  the 
control  and  management  of  defendant,  as 
was  likewise  the  space  that  it  occupied.  Un- 
der such  circumstances,  the  tenant  cannot  be 


held  to  have  assumed  any  of  the  risks  in- 
cident to  its  maintenance.  Where  the  land- 
lord retains  or  has  control  of  a  portion  of 
leased  premises,  the  reeponsiblUty  rests  wltb 
him  to  see  tliat  no  injury  results  to  tbose 
having  rights  there  by  reason  of  the  manner 
in  which  such  portion  of  the  premises  is  oc- 
cupied or  used;  and,  if  he  puts  daUgerous 
machinery  thereon;  it  is  his  duty  to  fence  it, 
or  use  other  proper  means  to  protect  tbo^ 
rightly  in  its  vicinity.  These  prlnciplee  are 
thoroughly  well  settled.  2  Shear.  &  R.  N'eg. 
§  719;  Stewart  v.  College,  12  AUen,  58;  GUc- 
kauf  V.  Maurer,  75  111.  289;  Jessen  v.  Sweig- 
ert,  66  CaL  182,  4  Pac.  1188;  Readman  r. 
Conway,  126  Mass.  374. 

On  the  question  of  contributory)  negligence, 
we  think  the  case  was  a  proper  one  for  the 
Jury.  It  Is  only  where  the  undisputed  facts 
are  such  as  to  leave  but  one  reasonable  In- 
ference, and  that  of  negligence,  that  the  court 
is  justified  in  taking  the  question  from  tbe 
Jury.  It  Is  not  enough  that  the  evidence  be 
without  conflict.  If,  upon  the  facts  disclosed, 
there  is  room  for  a  reasonable  deduction  of 
proper  care  on  the  part  of  the  person  injured, 
the  case  is  one  for  the  Jury,  and  the  court  is 
not  Justified  in  sulistltuting  its  Judgment  for 
that  of  the  Jury,  and  withdrawing  the  ques- 
tion from  their  consideration.  Fernandez  v. 
Railway  Co.,  52  Cal.  45;  Whart.  Neg.  i  420. 
In  Shierhold  v.  BaUroad  Co.,  40  CaL  447.  it 
is  said:  "The  fact  of  negligence  is  generally 
an  inference  from  many  facts  and  circumstan- 
ces, all  of  which  it  is  the  province  of  the  Jury 
to  find.  It  can  very  seldom  happen  that  the 
question  Is  so  clear  from  doubt  that  the  court 
can  undertake  to  say,  as  matter  of  law,  that 
the  Jury  could  not  fairly  and  honestly  find  for 
the  plaintiff.  It  Is  not  tbe  duty  of  tbe  court 
in  such  cases,  any  more  than  in  any  other, 
to  usurp  the  provhice  of  tbe  Jury,  and  pass 
upon  the  facts;  and  the  nonsuit  should  only 
be  granted  in  such  cases  where  the  evidence 
of  the  misconduct  on  the  part  of  the  injured 
party  is  so  clear  and  irr^istibie  as  to  put  the 
case  on  a  par  with  those  cases  where  a  non- 
suit is  granted  for  a  failure  to  introduce  evi- 
dence sufficient  to  go  to  the  Jury  upon  some 
point  essential  to  the  plaintiff's  case.  The 
fact  must  be  so  clear  that,  looldng  upon  the 
plaintiff's  case  in  the  most  favorable  light 
and  giving  him  tbe  benefit  of  all  controverted 
questions,  the  court  can  see  that  a  verdict  in 
his  favor  must  necessarily  be  set  aside."  And 
see  Van  Praag  t.  Gale  (No.  15,851;  decided 
by  this  court  June  6,  1885)  40  Pac.  555.  Test- 
ed by  these  principles,  we  cannot  say  the  evi- 
dence clearly  or  necessarily  discloses  negli- 
gence on  the  part  of  the  plaintiff.  It  is  true 
that  plaintiff  knew  of  the  existence  of  the 
shaft  along  the  stairway,  and  was  aware  in 
a  general  way  of  its  dangerous  character,  and 
It  was  his  duty  to  look  out  for  it  It  was 
bis  duty  to  use  care,  knowing  of  the  danger; 
but  he  says  that  he  did.  He  testifies  that  he 
stood  at  what  he  considered  a  safe  distance 
from  tbe  shaft,  but  that,  tbe  first  thing  he 
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knew,  lie  was  caught  and  Jerked  over  It.  Jnst 
how  the  thing  occurred  cannot  be  known,  but 
tl  could  be  accounted  for  on  many  reasonable 
theories  other  than  that  of  plaintifTs  neg- 
ligence. A  gust  of  wind  may  have  blown 
his  apron  against  the  shaft,  or  a  momentaty 
dizziness  may  have  s^zed  him.  Even  if,  in 
a  moment  of  forgetfulness,  he  moved  too  near 
the  shaft,  and  wfls  thereby  caught,  It  would 
not  necessarily  be  negligence.  People  are  lia- 
ble to  lapses  of  memory  with  reference  te 
facts  with  which  they  are  daily  confronted.  It 
wonld  be  for  the  jury  to  say  whether  such 
*«pee  of  memory  was  negligence,  taking  into 
consld^atlon  ell  the  circumstances.  Further- 
more, it  appears  that  the  danger  from  the 
shaft  was  not  wholly  visible  or  apparent 
The  rough  and  Jagged  surface  of  the  sliaft  at 
the  point  where  platntlif  was  caught  tended, 
as  shown  by  fbe  evidence,  to  make  the  siiaft 
at  that  point  mnch  more  likely  to  seize  and 
bold  clothing  or  other  pliant  substance  than 
it  would  otherwise  Iiave  been.  This  condition 
of  the  shaft  was  not  visible  when  the  shaft 
was  revolving,  and  was  unknown  to  plaintiff. 
How  far  this  roughened  surface  may  have 
aided  the  natural  centripetal  tendency  of  the 
revolving  shaft,  and  thus  contributed  to  the 
Injury,  it  Is  impossible  to  say.  It  may  well 
be  that  the  Jury  considered  that,  but  for  this 
condition  of  the  shaft,  the  degree  of  care  ex- 
ercised by  plaintiff  would  have  avoided  the 
accident  Plaintiff  was  only  called  upon  to  use 
•nch  circumspection  aa  would  avoid  those  dan- 
gers which  were  a()pareDt 

There  are  no  other  points  reqnbring  special 
consideration.  It  was  not  error  to  permit 
the  witness  Peterson,  in  illustration  of  hia 
testimony  with  reference  to  the  size  and  conr 
dltlon  of  the  sliaft,  to  refer  to  a  piece  of 
iron  of  abont  the  same  dimensiona  It  was 
not  pretended  that  it  was  a  model,  and  the 
Jury  were  so  expressly  informed;  but  it  was 
•Imply  used  to  illustrate  more  clearly  the  tes- 
timony of  the  witness.  For  this  pnci>oBe  It 
was  proper.  The  instructions,  taken  together, 
fully  &nd  fairly  laid  the  case  before  the  Jury. 
If  anything,  they  were  more  favorable  to  de- 
fendant than  to  the  plaintiff.  The  Judgment 
and  order  are  affirmed. 

Waooncur:  OAROUTTB,!.;  HABRISON.J. 


(S  Cal  Unrep.  64) 

Bx  parte  MEYER.     (S.  F.  67.) 
.  <8Tipreme  Court  of  California.     June  27,  1885.) 

PBRJUBT— EVIDSNOB. 

On  an  examination  for  perjury  it  ap- 
peared that  defendant,  on  his  voir  dire  aa  trial 
juror,  stated,  when  asked  if  he  knew  the  pro- 
prietor of  a  certain  gambling  pUce,  that  he  nad 
notliing  to  da  with  "such  places";  that  at  the 
place  referred  to  gambling  prohibited  by  atatnte 
was  carried  on;  that  defendant  visited  places 
where  gambling  not  probibited  by  atatnte  waa 
carried  on.    MM,  that  ha  waa  not  guilty  of  per- 


Julius  Meyer  waa  arrested  for  perjury,  and 
makes  appiication  for  a  writ  of  habeas  cor- 
pus.   Allowed. 

Andrew  J.  Clunle,  for  petitioner.  Edgar  D. 
Peixotto,  for  respondent. 

BEATTY,  C.  J.  The  petitioner  has  been 
held  to  answer  on  a  charge  of  perjury,  and 
asks  to  be  discharged,  upon  the  ground,  among 
others,  that  he  was  committed  without  rea- 
sonable or  probable  cause.  The  evidence  ad- 
duced before  the  committing  magistrate  is,  in 
my  opinion,  whoUy  InsutHclent  to  sustain  the 
charge  as  laid  iu  the  information,  or  any 
charge.  It  seems  that  one  Paulsell  was  on 
trial  In  the  superior  court  on  «  charge  of 
robbing  the  proprietors  of  a  faro  banlt  The 
petitioner,  being  a  member  of  the  regular 
panel  of  trial  Jurors  in  attendance  upon  that 
department  of  the  superior  court,  was  called 
into  the  Jury  box  and  examined  on  his  voir 
dire  touching  his  qualifications  as  a  Juror. 
He  was  questioned  by  the  prosecution,  and 
passed.  Counsel  for  defendant  then  asked 
him  the  following  question,  among  others: 
"Do  you  know  a  man  named  Carrall,  or  Ross, 
or  Webber,  the  men  who  were  proprietors  of 
the  gambling  house  at  620  Market  street?" 
To  which  he  answered:  "No,  sir;  I  have 
nothing  to  do  with  such  places."  The  charge 
is  that  the  latter  part  of  this  answer  was 
false;  that  in  fact  petitioner  did  hav«  some- 
tliing  to  do  with  "such  places."  It  appears 
from  the  evidence  that  the  place  kept  by 
Carrall,  Ross  &  Webber  at  620  Market  street 
was  a  clandestine  and  illicit  gambling  house, 
where  a  game  of  faro  was  conducted.  The 
game  of  faro,  as  well  as  ail  banking  and  per^ 
centage  games,  are  prohibited  by  statute,  and 
those  who  conduct  and  carry  them  on  are 
subjected  to  heaver  penalties  of  fine  and  im- 
prisonment Pen.'  Code,  i  330.  Such  games 
are  necessarily  conducted  in  secret,  and  the 
places  where  they  are  carried  on  are  guarded 
by  every  precaution  to  prevent  discovery  and 
prosecution.  And  not  only  are  they  who  con- 
duct the  games  engaged  in  an  unlawful  occu- 
pation, but  those  who  go  thM%  to  t>et  are  also 
guilty  of  a  misdemeanor.  Such,  in  short  was 
the  character  of  the  place  with  which  the 
petitioner  said  he  had  nothing  to  do.  To 
prove  this  declaration  false,  evidence  was  ad- 
duced at  the  examination  to  the  effect  that 
the  petitioner  had  l>een  In  the  tiablt  of  resort- 
ing frequently  to'  the  Thalia  and  other  places, 
where,  in  private  club  rooms,  the  game  of 
poker  was  played,  and  where  he  usually  Join- 
ed in  the  game.  And  it  also  appeared  that 
he  had  acted  as  a  "booster,"  a  technical  term 
describing  a  person  who,  in  the  Interest  of  the 
club-house  proprietor,  takes  a  Iiand  In  a 
game  to  keep  it  from  stopping  for  want  of  a 
sufficient  number  of  players,  and  who  is  fut^ 
nished  money  to  bet  with,  and  allowed  to 
keep  bis  winnings  as  compensation  for  his 
services.  All  this,  however,  merely  tends  to 
prove  that  Mr.  Mayer's  pursuits  are  not  of  a 
laudable  character;  but  it  does  not  prove  that 
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the  Thalia  Is  such  a  place  as  the  gambling 
house  at  620  Marliet  street  The  difference 
■between  the  two  places  Is  Just  exactly  as 
broad  as  the  difference  between  legality  and 
Illegality,  or,  in  other  words,  since  we  have 
none  but  statutory  crimes,  it  Is  as  broad  as 
thie  difference  between  guilt  and  innocence. 
Faro  is  a  game  prohibited  under  heavy  penal- 
ties; Us  conductors  and  patrons  are  criminals; 
and  the  place  where  It  is  carried  on  is  a  crim- 
inal resort.  Poker,  played  for  money,  how- 
ever objectionable  in  fact,  is,  in  the  eyes  of 
the  law,  as  innocent  as  chess,  or  any  game 
played  for  simple  recreation;  and  its  votaries, 
and  the  places  where  it  is  played,  are  not 
criminal.  There  Is,  therefore,  no  inconsist- 
ency between  the  declaration  of  the  petitioner 
ttiat  he  had  nothing  to  do  with  such  places  as 
u  faro  bank  and  the  fact  that  he  did  frequent 
club  rooms  where  i)oker  was  played  for 
money.  And,  since  there  Is  neither  evidence 
nor  accusation  of  any  otber  false  statement 
made  by  him,  it  follows  that  he  cannot  be 
held  for  perjury,  and  must  be  discharged  from 
custody.     It  Is  so  ordered. 


(5  Cal.  Unrep.  6Q 

BEDELL  ▼.  SCOGGINS  et  al,     (No.  18,416.) 

(Supreme  Otnrt  of  California.     June  27,  1895.) 

TkCSTS— PAItMEMTS    BT  TRUSTEE    AFTER  DEATB  OF 

Cbstoi  Qt'E  Trust— DecI/Ahatioss.' 

1.  Defendant  gave  deceased  a  note,  for 
money  which  he  owed  her,  by  which  he  promised 
to  pay  $400  for  her  fnnernl  expenses  or  to  return 
it  to  her  on  demand.  During  her  last  siclcness, 
(loocased  banded  the  note  to  defendant,  saying, 
"Here  is  something  for  you."  Bdd,  that  an  ex- 
press trust  to  expend  the  money,  after  her 
death,  for  her  funeral  expenses,  was  created. 

2.  Where  deceased  gave  money  to  defend- 
ant in  trust  to  expend,  after  her  death,  for  her 
fimeral,  and  he  thus  expended  it,  her  administra- 
tor cannot  recover  such  sum  from  him,  where  all 
preferred  claims  have  been  paid,  and  it  does  not 
appear  tiiat  the  probate  court  has  dlsaj^roved 
of  the  payments  made  by  him,  even  admitting 
that  claims  against  a  decedent's  estate  cannot 
properly  be  paid  without  tiie  sanction  of  the  pro- 
bate court. 

3.  Dedarations  of  decedent,  not  against  in- 
terest, relative  to  a  transaction  with  defendant, 
are  not,  in  an  action  by  her  administrator,  admis- 
sible in  bis  favor. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Colusa  county; 
John  F.  Ellison,  Judge. 

Action  by  I.  M.  Bedell,  administrator  of 
Henrietta  II.  Cooke,  deceased,  against  J.  N. 
Scoggins  and  others.  Judgment  for  defend- 
nnts.    Plaintiff  appeals.    Affirmed. 

H.  M.  Albery  and  John  T.  Harrington,  for 
appellant.  V.  W.  Brown,  W.  G.  Dyas,  and 
Edwin  Swinford,  for  respondents. 

BELCHER,  C.  On  the  30th  day  of  De- 
cember, 1892,  Henrietta  R.  Cooke  sold  and 
conveyed  to  the  defendant  J.  N.  Scog- 
gins a  lot  of  land  In  the  town  of  Colnaa. 
The  purchase  price  of  the  lot  was  $3,0(X>, 
and  of  this  sum  the  defendant  at  once  paid 
$1,200,  by  assuming  and  discharging  an  In- 


debtedness of  Mrs.  Cooke  in.  that  amount, 
which  was  secured  by  a  mortgage  on  the 
property.  On  the  2Gth  of  February,  1893. 
Mrs.  Cooke  died,  and  thereafter  the  plaintiff 
was  duly  appointed  administrator  of  ber 
estate  by  the  superior  court  of  Ck>lusa  coun- 
ty, and  qualified  as  such.  In  April,  1S93,  tbe 
plaintiff  commenced  this  action  to  recover 
the  sum  of  $1,800,  allied  to  be  the  balance 
of  the  purchase  money  still  due  and  unpaid, 
and  to  enforce  &  vendor's  Hen  therefor  on 
the  lot  The  answer  denied  that  any  part  of 
the  purchase  money  was  due  and  unpaid, 
and  alleged  that  the  purchase  price,  to  wit, 
$3,000,  was  paid  In  full  on  December  30, 
1882.  The  case  was  tried  by  the  court  with- 
out a  Jury,  and,  among  other  things,  the 
court  found:  "That  said  sum  of  three  thou- 
sand dollars  was  fully  paid  and  liquidated 
by  said  defendant  J.  N.  Scog^ns  in  the  man- 
ner and  according  to  the  agreement  and  un- 
derstanding at  the  time  of  said  purchase 
had  between  said  Henrietta  R.  Cooke,  since 
decased,  and  said  defendant  J.  N.  Scoggins. 
That,  at  the  time  of  the  institution  of  this 
suit,  there  was  nothing  due  or  unpaid  on 
account  of  the  purchase  price  of  said  lot  of 
land  and  premises,  but  that  the  whole  of 
said  purchase  price  had  been  fully  paid  and 
discharged."  Judgment  was  accordingly  en- 
tered that  the  plaintiff  take  nothing  by  his 
action,  from  which,  and  from  an  order  deny- 
ing his  motion  for  a  new  trial,  he  appeals. 

The  appellant  contends  that  tbe  findings 
were  not  Justified  by  the  evidence,  and  that 
numerous  errors  of  law  were  cMnmitted  by 
the  court  in  the  rejection  of  offered  evi- 
dence, and  hence  that  his  motion  for  new 
trial  should  have  been  granted.  As  to  $1,- 
400  of  the  purchase  money,  there  was  direct 
and  positive  testimony  that  that  sum  was 
paid  to  Mrs.  Cooke  on  the  day  the  deed  was 
executed.  Scoggins  testified:  "I  paid  Mrs. 
Cooke  $1,400,  and  gave  ber  my  note  tor  $400 
on  the  30th  of  December,  1892,— note  and  re- 
ceipt,—for  her  place;  and  released  a  mort- 
gage on  that  place,  and  took  it  upon  my  old 
place,  making  altogether  $1,200,  and  the 
$1,400,  making  $2,600.  My  wife  was  pres- 
ent when  the  money  was  paid.  No  one  else 
was  present.  The  note  was.  In  case  she 
dies,  to  have  the  money  ready  for  her  fu- 
neral expenses.  This  paper  [Identifying]  is 
the  note,  signed  by  me.  On  the  opposite 
side  is  a  receipt  which  I  drawed  up  to  give 
her  in  place  of  the  note,  on  the  start,  and 
she  said,  'Maybe  you  bad  better  give  me  a 
note.'  The  receipt  was  drawn  first.  Then 
the  note  was  drawn,  on  the  back  of  the  re- 
ceipt. They  were  drawn  on  the  30tb  of 
December,  1892."  Mrs.  Scoggins  testified: 
"I  am  the  wife  of  the  defendant  J.  N.  Scog- 
gins. Was  In  Cjolusa  on  the  30th  day  of  De- 
cember, 1892;  was  at  Mrs.  Cooke's  residence 
on  that  day,  when  certain  moneys  were 
paid  to  Mrs.  Cooke,  on  the  purchase  price 
of  this  land.  I  saw  Mr.  Scoggins  pay  hei 
the  money.    He  came  in  and  paid  her  the 
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money.  He  Landed  it  ont  by  the  hundred, 
and  laid  it  in  her  lap.  He  banded  out  $1,- 
400,  and  then  they  we're  talking  about  the 
other  $400;  and,  as  they  were  talking  about 
that,'  I  went  out  to  the  old  part  of  the  house, 
and  was  gone  a  few  minutes,  and  when  I 
came  in  Mr.  Scoggins  was  reading  the  re- 
ceipt or  note,  and  he  gave  It  to  her,  and  she 
said  that  was  satisfactory  to  her."  J.  B. 
Farris  testified:  "I  reside  In  Colnsa,  and 
am  a  carpmter.  Wap  in  town  in  January, 
this  year.  JCnew  Mrs.  Cooke  in  her  lifetime. 
Know  about  the  time  of  the  sale  of  her 
property  to  Mr.  Scoggins.  I  did  work  on 
the  place.  About  the  7th  of  January,  I  had 
a  conversation  with  Mrs.  Cooke,  in  her 
honse,  concerning  the  transaction.  Q.  You 
may  state  about  that  conversation.  A. 
Well,  she  came  to  the  door  and  beckoned 
me,  and  I '  went  in,  and  she  said,  'Why 
should  I  not  be  one  of  the  happiest  women 
on  earth?'  I  said  I  didn't  know  why.  She 
said  she  had  sold  her  property,  and  had 
plenty  to  keep  her  /is  long  as  she  lived,  and 
that  she.  had  the  use  of  those  two  rooms 
us  long  as  she  paid  rent  tm  them,  and  bad 
plenty  to  keep  her  as  long  as  she  lived, 
and  that  she  liad  made  necessary  arrange- 
ments for  her  funeral  expenses.  Q.  Did  she 
say  anything  about  her  receiving  her  money 
from  the  property?  And,  if  so,  what  did 
she  say  about  that?  A.  She  said  she  had  re- 
ceived her  money."  To  meet  and  overcome 
this  evidence,  the  plaintiff  proved  that,  after 
the  sale  of  her  property,  Mrs.  Cooke  de- 
]K>sited  no  money  in  the  bank  at  Colusa,  and 
sent  none,  even  through  the  bank,  or  by 
<'xpres8,  or  by  mail;  and  that,  at  tiie  time 
of  her  death,  she  had  no  money  In  her  pos- 
session, except  ?85,  contained  in  a  purse 
which  a  Mrs.  Wescott  brought  and  delivered 
to  her  during  her  last  Illness. 

It  is  earnestly  urged  that,  in  view  of  all 
the  circumstances  shown  to  have  attended 
the  transaction,  the  defendant's  evidence  as 
to  the  payment  of  the  $1,400  was  wholly 
incredible,  and  ought  not  to  have  been  be- 
lieved. But  whUe,  of  "course,  it  seems 
strange  that  the  money,  if  paid,  should 
have  disappeared  as  it  did,  and  no  one  be 
able  to  account  for  it,  still,  the  question  as 
to  whether  the  evidence  in  regard  to  the 
payment  was  true  or  false  was  a  matter  for 
determination  by  the  trial  court,  and,  under 
a  well-settled  rule,  its  conclusions  cannot  be 
disturbed  in  this  coiu^. 

As  to  the  remaining  $400,  defendant  in- 
troduced in  evidence  a  receipt  and  note 
i-eadlng  as  follows: 

"Colusa,  December  30,  1892.  Received 
from  Mrs.  H.  R.  Cooke  four  hundred  dollara, 
to  be  used  as  funeral  expenses  or  returned 
to  Mrs.  H.  R.  Cooke  on  demand.  $400. 
(Signed]    J.  N.  Scoggins." 

"$400.  Colusa,  December  30,  1892.  After 
fier  [Mrs.  Cooke's]  death,  or  at  her  [Mrs. 
Cooke's]  demand,  I  promise  to  pay  the  sum 
of  four  hundred  dollars,  in  United  States 


gold  coin,  to  the  aid  and  assistance  of  ber 
[Mrs.  Cooke's]  funeral  expense,  or  at  her 
[Mrs.  Cooke's]  demand.  Made  this  30th  day 
of  December,  1802.  J.  N.  Scoggins,  Marshal. 
Colusa,  Cal." 

Scoggins  testified  that  he  drew  the  re- 
ceipt tlrst,  and  offered  it  to  Mrs.  Cooke,  and 
she  said,  "Maybe  yon  had  better  draw  up 
a  note,  so  in  case  anything  happens  to  you 
I  will  have  it  to  show,"  and  that  he  then 
drew  the  note  on  the  other  side  of  the  samo 
paper;  that  he  gave'  the  paper  to  her,  and 
she  said  she  would  return  it  to  him  if  any- 
thing happened;  and  that,  after  she  was 
stricken  down  in  her  last  illness,  she  handed 
the  paper  back  to  him,  saying:  "Here  is 
something  for  you."  Scoggins  further  testi- 
fied that  during  her  Ulness  Mrs.  Cooke  gave 
him  $35  in  money,  stating  that  she  wished 
him  to  see  that  ber  doctor  was  paid;  and 
that  he  had  paid  the  doctor  and  a  small  bill 
for  medicines  and  her  funeral  expenses,  the 
several  sums  aggregating  $435,  for  which 
he  produced  receipts.  Appellant  contends 
that  these  payments  by  Scoggins  were  made 
without  authority,  and  constituted  ixo  part 
of  the  purchase  money,  and  therefore  no  de- 
fense to  the  action;  that  the  adjustment  of 
claims  against  the  estate  of  a  deceased  per- 
son, whether  created  for  funeral  expenses 
or  otherwise.  Is  a  matter  of  exclusive  pro- 
bate jurisdiction;  anff  that,  had  Mrs.  Cooke 
signed  the  alleged  written  authority,  it  was 
not  within  her  power  to  create  a  valid  trust 
for  the  payment  of  any  Indebtedness  after 
her  death,  without  the  sanctioii  of  the  pro- 
bate court    • 

Under  our  statute,  an  express  trust  relat- 
ing to  pei-sonal  property  may  be  created  by 
parol  (Civ.  Code,  S$  2221,  2222),  and  the 
evidence  clearly  shows  that  such  a  trust 
was  created  as  to  the  $400.  The  delivery 
and  return  of  the  note  were  equivalent  to  a 
payment  of  the  money  by  defendant  and  a 
return  of  it  to  him  as  trustee.  The  trust 
was  ni^  extinguished  by  the  death  of  the 
trustor,  but  was  intended  to  be,  and  appar- 
ently was,  executed  in  good  faith  after 
her  death.  Now,  conceding  that  no  claim 
against  the  estate  of  a  decedent  can  properly 
be  paid  without  the  sanction  of  the  probate 
court,  still,  when,  as  in  this  case,  preferred 
claims  are  paid,  and  it  does  not  appear  that 
any  such  claims  remain  unpaid,  or  that 
the  probate  court  has  disapproved  the  pay- 
ments, we  do  not  think  the  representative 
of  the  estate  should  be  permitted  to  recover 
back  from  the  trustee  the  money  so  paid. 
TO  hold  otherwise  would  require  the  defend- 
ant to  pay  a  second  time,  and  would  work 
oat  a  wrong  and  injustice,  which  neither 
law  nor  equity  will  permit,  if  it  can  be 
avoided. 

It  is  objected  that,  under  the  answer,  this 
defense  was  Inadmissible,  but  we  think 
otherwise.  The  answer  alleged  full  pay- 
ment on  the  30tb  of  December,  1892;  and, 
under  that  issue,  it  was  competent  to  show 
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bow  and  when  the  payment  was  consnm- 
tuated.  During  the  trial  numerous  questions 
-n-ere  propounded  by  tlie  plaintiff  to  his  wit- 
nesses as  to  what  Mrs.  Coolie  bad  said  after 
tbe  sale  in  regard  to  Its  terms,  tbe  pay- 
ments made  and  to  be  made,  etc.  Tbe  ques- 
tions were  objected  to  as  Irrelevant,  Incom- 
petent, and  immaterial,  and  tbe  objections 
were  sustained,  and  exceptions  reserved. 
It  does  not  appear  wbat  any  of  tbe  an- 
swers would  bare  been;  but,  assuming  tbat 
they  would  have  tended  to  support  tbe  the- 
ory of  plaintifr,  they  were  clearly  inad- 
missible, tbe  declarations  not  having  been 
made  against  the  interest  of  tbe  declarant. 
Code  Civ.  Proc.  S§  1853,  1870,  subsec.  4. 
As  said  in  Fischer  v.  Borgson,  40  Cat.  294: 
•'These  declarations  were  not  In  disparage- 
ment of  tbe  title  of  tbe  declarant  They 
were  not^  offered  by  the  defendant,  but  by 
tbe  plaintiff  himself,  to  strengthen  his  own 
claim.  They  had  no  greater  force  as  evi- 
dence than  they  would  have  bad  had  the 
decedent  brought  this  action  In  his  lifetime, 
in  which  case  tbe  inadmissibility  of  such 
declarations  would  be  apparent"  "We  find 
no  prejudicial  error  in  the  record,  and  ad- 
vise that  tbe  Judgment  and  order  be  af- 
firmed. 

We  concur:    SEARLS,  C;  HAYNES,  C. 

PER  CURIAM.  For  tbe  reasons  given  In 
the  foregoing  opinion,  the  Judgment  and  or- 
der are  afBrmed. 


(107  Cat.  641) 

PEOPLE  ex  rel.  LYNCH  et  al  v.  HARRI- 
SON.    (No.  19,54a) 
(Supreme  C!ourt  of  California.    Jane  28,  1895.) 

Writs — Service  bt  Pdblicatiox— Bbttino  Aside 
Void  Juoombxt  — Pcblio  Lands  —  Applica- 
tions POB  ScaooL  Lands— Ct'UATiVE  Acts. 

1.  In  an  action  by  the  state  to  foreclose  the 
interest  of  a  purchaser  of  Bchooi  lands  for  de- 
fault in  the  payment  of  installments  of  the  price, 
pnblication  of  summons  under  Pol.  Code,  §  3549, 
must  be  based  on  an  affidavit  and  order  of  pub- 
Mcation,  os  in  other  cases. 

2.  Where,  on  motion  to  set  aside  a  default 
iudtnnent,  made  three  years  after  its  rendition, 
the  judgment  plaintiff  does  not  deny  the  allega- 
cions  that  defendant  did  not  appear  in  the  ac- 
tion, and  that  no  service  of  summons  was  had 
on  him.  but  merely  questions  the  necessity  for 
an  allidavit  and  order  of  publication  in  esse  of 
Bprrice  by  publication,  and  evidence,  admitted 
witiiout  objection,  shows  want  of  service  of 
summons,  the  judgment  should  be  set  aside  as 
void. 

3.  ThouKh,  in  an  action  to  vacate  a  second 
certificate  of  purchase  of  school  lands,  relator 
relies  on  an  application  of  purchase  valid  as  of 
its  date,  he  may  take  advantage  of  the  curative 
acts  of  1870  and  1872,  which  were  general  acts, 
without  having  pleaded  them. 

4.  Act  1870,  curing  defective  applications 
for  the  purchase  of  lands  from  the  state,  applies 
to  applications  for  the  purchase  of  lands,  though 
at  the  time  of  the  passage  of  the  act  the  legal 
title  to  the  land  had  not  yet  vested  in  the  state. 

Department  1.     Appeal  from  superior  court, 
San  Bernardbio  county* 


Action  on  the  relation  of  John  Lyncb  and 
others  against  Hannah  E.  Harrison.  There 
was  a  Judgment  for  defendant,  and  relators 
appeal.    Reversed. 

W.  J.  CnrtlB,  J.  0.  Lynch,  and  BiL  L.  Wicks, 
for  appellants.  W.  F.  Henning  and  H,  8. 
Hazard,  Ux  respondent 

GAROUTTE,  J.  This  is  an  action  to  can- 
cel a  second  certificate  of  purchase  of  school 
lands,  the  state  having  made  a  prior  sale  on 
which  the  patent  has  issued.  The  township 
survey,  embracing  tbe  land  In  controversy, 
was  approved  by  the  United  States  surveyor 
general  for  (jalifornia  September  18,  1SG8, 
and  the  map  was  duly  filed  in  tbe  United 
States  land  office  July  7,  1869.  John  Mullan 
made  application  to  the  surveyor  general  to 
purchase  the  land  January  15,  1868;  and  upon 
August  18th  of  the  same  year  the  surveyor 
general  of  the  state  applied  to  tbe  United 
States  land  oflSce  for  said  land.  About  Au- 
gust 21,  1869,  the  surveyor  general  approved 
MuUan's  application,  and  Issued  to  him  the 
customary  certificate,  wblcii,  in  due  time,  Mul- 
lan presented  to  the  cotmty  treasurer  of  San 
Bernardino  count?  (in  which  county  the  land 
was  situated),  and  paid  tbe  treasurer  tbe  fuU 
amount  due  thereon,  to  wit,  26  per  cent  of 
the  principal  and  one  year's  Interest;  and 
thereupon  the  register  of  the  land  ofiice  issued 
to  Mullan  a  certificate  of  purchase  for  the 
land.  Mullan's  application  to  purchase  was 
defective.  In  this:  that  the  affidavit  accom- 
panying the  same  failed  to  contain  a  descrip- 
tion of  tbe  land  sought  to  be  purchased,  as 
provided  by  the  statute  in  such  cases.  Upon 
tbe  Ist  day  of  September,  1874,  the  land  in- 
volved was  listed  to  the  state,  and  Mullan 
made  all  payments  due  thereon,  up  to  and  in- 
duding  the  year  1876.  In  the  year  1880  an 
action  was  brought  by  the  district  attorney  of 
San  Bernardino  county  to  foreclose  Mullan's 
Interest  under  bis  certificate  of  purchase,  based 
upon  his  failure  to  make  tlie  payments  de- 
manded by  tbe  statute,  and  this  action  went 
to  judgment,  as  prayed  for  in  the  complaint, 
.Tanuary  4,  1881,  and  a  copy  of  such  judg- 
ment was  filed  in  the  land  office.  Upon  De- 
cember 21,  1882,  respondent,  Harrison,  made 
application  to  purchase  the  land,  and  the  cer- 
tificate of  purchase  which  formed  the  subject 
of  tbis  litigation  was  issued  to  her.  Decem- 
ber 29,  1884,  upon  motion  of  Mullan's  succes- 
sor in  interest,  the  default  judgment  of  fore- 
closure was  set  aside  and  vacated,  upon  the 
ground  that  the  court  bad  not  acquired  Juris- 
diction of  tbe  defendant  Mullan,  no  service 
of  summons  having  been  made  upon  him, 
either  actual  or  constructive;  and  subsequent- 
ly thereto  the  action  was  dismissed  upon  mo- 
tion of  the  district  attorney  of  said  San  Ber- 
nardino county.  Patent  to  tbe  land  Issned  to 
Mullan's  successor  In  Into^st  Septouber  20, 
1886.  Judgment  went  for  defendant.  Har- 
rison, in  the  trial  court  and  this  appeal  Is 
taken  therefrom  upon  tbe  Judgment  roll  with- 
out a  bill  of  exceptions. 
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1.  The  judgment  of  foreclosure  against  Mul- 
lan  was  set  aside,  upon  motion,  as  being  a 
void  Judgment;  but  respondent  insists  that 
the  judgment  was  not  void,  and  tlmt  a  publi- 
cation of  summons  in  this  character  of  action, 
under  section  3549  of  the  Political  Code,  Is 
not  required  to  be  l)ased  upon  an  affidavit  and 
order  of  publication,  as  in  other  cases.  What- 
ever might  be  the  decision  of  the  court  upon  a 
construction  of  that  section  of  the  Code,  if  It 
were  presented  to  us  as  a  new  question,  is 
immaterial,  for  it  is  now  too  late  to  change  a 
rule  of  consti-uctlon  which  has  been  recognized 
and  approved  for  many  years  in  many  cases. 
People  v.  Applegarth,  «4  Cal.  229,  30  Pac.  8()5; 
People  V.  Mullan,  65  Cal.  396,  4  Pac.  34S; 
People  V.  Gretne,  74  Cal.  400,  16  Pac.  197; 
Hyde  v.  Bedding,  74  Cal.  501,  16  Pac.  380; 
People  V.  Pearson,  76  Cal.  400,  18  Pac.  424. 
Under  these  decisions,  the  decree  rendered 
against  MuUan  was  void,  as  being  without  the 
jurisdiction  of  the  court,  and  should  have 
been  set  aside,  if  appropriate  proceedings  had 
been  had  for  that  purpose. 

The  question  still  remains,  had  the  court 
the  power  to  set  this  judgment  aside  three 
years  after  its  rendition,  upon  motion,  upon 
evidence  presented  outside  the  judgment  roll? 
The  case  of  People  v.  Temple,  103  Cal.  447, 
.37  Pac.  414,  In  many  respects,  both  as  to  the 
facts  and  the  law,  is  similar  to  the  case  at 
bar;  and  the  principle  of  law  there  declared 
that  the  court  has  no  power  to  set  aside  a 
judgment  upon  evidence  not  found  in  the 
judgment  roll,  more  than  six  months  having 
elapsed  since  its  rendition,  must  be  held  con- 
trolling as  authority.  But  this  case  is  distln- 
guisbable  from  that  case  in  other  ways,  and 
an  additional  principle  of  law  is  here  involved. 
In  the  discussion  of  this  question  under  the 
authority  of  the  Temple  Case,  declaring  such 
action  void,  let  us  eliminate  from  the  record 
the  order  of  the  court  setting  aside  the  judg- 
ment of  foreclosure  rendered  against  Mullaru 
In  tliLs  case  we  find  an  allegation  in  the  com- 
plaint in  reference  to  such  judgment,  to  the 
effect  that  Mullan  never  appeared  in  said  ac- 
tion, nor  was  summons  ever  served  upon  him 
personally,  nor  was  any  affidavit  era:  made 
by  any  one  to  obtain  an  order  of  publication 
of  summous,  nor  was  any  order  ever  made  In 
said  action  authorizing  the  service  of  sum- 
mons by  publication.  By  her  answer,  respond- 
ent denies  none  of  these  allegations,  but  sim- 
ply avers  that  summons  was  duly  served  by 
publication,  as  required  by  section  3.'549  of  the 
Political  Code.  It  is  plainly  apparent  that  no 
Issue  was  made  between  these  parties  as  to 
the  facts  pertaining  to  the  service  of  sum- 
mons. Xo  denial  is  made  of  the  allegations 
of  the  complaint  in  this  regard,  but  respond- 
ent, both  by  her  denials  in  the  answer  and 
by  her  proof,  raises  a  question  of  law  as  to 
the  character  of  service  required  by  said  sec- 
tion 3549.  In  addition  to  these  conditions  pre- 
sented by  the  pleadings,  the  court  found  as  a 
fact  that  the  allegations  of  the  complaint,  as 
to  the  matter  of  service,  were  true,  and  that 


the  only  service  upon  Mullan  consisted  of  pub- 
lication of  a  summons,  not  based  uix>n  any  af- 
fidavit or  order.  It  must  be  borne  in  mind 
that  the  present  appeal  comes  to  us  direct 
from  the  judgment,  without  a  statement  or 
bill  of  exceptions.  No  evidence  is  here,  and 
by  the  facts  found  by,  the  court  we  must  be 
guided  and  controlled.  Upon  this  judgment 
roll  it  therefore  appears  that  the  judgment  of 
foreclosure  rendered  against  Mullan  was  void, 
and  this  brings  the  case  directly  in  line  with 
the  principle  of  law  so  clearly  and  forcibly 
declared  in  HUl  v.  Cab  Co.,  79  Cal.  191,  21 
Pac.  728.  We  quote:  "But  this  rule  Is  not 
that  a  Judgment  which  Is  void  will  be  enfor- 
ced as  if  it  were  valid,  but  that  it  cannot  be 
shown  to  be  veld  except  in  certain  ways.  If 
the  party,  however,  should  admit  the  facts 
which  show  the  Judgment  to  be  void,  or  if  he 
should  allow  them  to  be  established  without 
opposition,  then,  as  a  question  of  law  upon 
such  facts,  we  do  not  see  why  the  case  is  not 
like  that  where  a  judgment  is  void  upon  its 
face.  In  the  present  case'  the  findings  estab- 
lish the  fact  that  there  was  no  service  of  sum- 
mons upon  or  authoi-ized  appearance  by  the 
defendant,  and  none  of  the  evidence  is  brought 
up,  nor  does  the  question  appear  to  have  been 
raised  by  exception  or  demurrer,  or  in  any 
other  way.  The  facts,  therefore,  must  be  tak- 
en to  be  established  by  the  record  beyond  all 
controversy,  and  upon  such  facts  the  law  is 
that  the  judgment  is  void."  The  foregoing 
quotation  is  taken  from  an  action  brought  up- 
on a  domestic  judgment  of  a  court  of  genei'al 
jurisdiction,  in  which  actioik  defendant  set  up 
that  he  had  not  been  served  with  summons  in 
the  original  action,  and  that,  therefore,  the 
Judgment  was  void  for  that  reason.  The 
court  found  his  claims  to  be  true,  and  that  no 
service  was  ever  made  upon  him,  and  upon 
appeal  the  case  was  decided  upon  the  law  as 
above  declared.  In  its  decision  the  court  as- 
sumes that  evidence  ta  impeach  the  judgment 
by  showing  a  want  of  service  of  summons 
would  not  be  admissible,  but  declares  in  ef- 
fect that.  If  the  parties  stipulate  that  there 
■was  no  service,  or  the  evidence  is  admitted 
at  the  trial  to  that  effect,  without  objection, 
it  Is  then  established  that  the  judgment  is 
void,  and  that,  whenever  such  fact  is  brougiu 
to  the  attention  of  the  court,  it  is  the  duty 
of  the  court  to  so  declare.  A  judgment  ro!I 
Is  received  as  evidence  in  an  attack  upon 
the  validity  of  a  Judgment,  because  it  Imports 
absolute  verity;  yet  It  is  no  more  conclusivt;, 
as  to  the  fact  of  service  or  nonservice  of  sum- 
mons, than  the  stipulation  of  both  parties  to 
the  litigation  to  that  effect,  or  the  admission 
of  evidence  to  that  point,  upon  the  offer  of  one 
party,  and  without  objection  by  the  other. 

For  the  foregoing  reasons,  we  conclude  tlmt 
the  record  in  this  case  shows  the  Judgmi^nt 
of  foreclosure  against  Mullan  to  have  been 
rendei'cd  without  service  of  summons,  and 
that  such  judgment  is  tlierefore  void. 

2.  The  case  then  presents  itself  to  us  up<in 
the  one  question,   was   Mullan's  application 
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Toid  by  reason  of  the  defective  affidavit  at-, 
tached  thereto?  That  the  affidavit  was  de- 
fective in  substantial  parts  has  been  decided 
by  this  court  in  various  cases.  In  addition 
to  the  complaint  and  answer,  respondent,  Har- 
rison, filed  a  cross  complaint,  setting  out 
therein  her  own  title,  and  the  invalidity  of  the 
Mullan  title,  and  praying  for  appropriate  re- 
lief. Respondent  now  insists  that,  inasmuch 
as  appellant  in  its  complaint  has  relied  upon  a 
valid  application  to  purchase  as  of  its  date,  it 
cannot  now,  in  the  absence  of  a  pleading  to 
that  effect,  depend  upon  certain  curative  acts, 
passed  subsequent  to  the  date  of  the  applica- 
tion, to  make  valid  an  application  otherwise 
void.  This  point  is  not  well  taken.  These 
curative  acts  of  1870  and  1872  were  essential- 
ly general  acts,  and  It  was  not  necessary  to 
either  allege  their  existence  or  prove  them  at 
the  trial. 

It  Is  fm-ther  contended  that  neither  the  cur- 
ative act  of  1870  nor  that  of  1872  can  be 
invoked  in  this  case  to  validate  a  defective 
application  to  purchase,  for  the  reason  that  the 
title  to  this  land  did  not  vest  in  the  state  un- 
til its  listment  thereto  In  the  year  1874,  and 
that  neither  of  these  acts  covered  lands  to 
which  the  state  had  no  title  at  the  date  of 
their  resiiectlve  passage.  In  construing  the 
act  of  1872  In  Land  Co.  v.  Molr,  83  Cal.  101,  22 
Pac.  55,  and  23  Pac.  359,  a  minority  of  the 
court  held  such  to  be  the  true  construction  of 
tliat  act.  The  views  there  expressed  did  not 
obtain  the  assent  of  a  majority  of  the  court, 
and  for  that  reason  may  not  be  considered 
binding  as  authority;  and  when  we  consider 
the  doctrine  of  Rowell  v.  Perkins,  50  Cal.  219. 
and  People  v.  Noyo  Lumber  Co.,  99  Cal.  456, 
.'U  Pac.  105,  the  soundness  of  these  views,  so 
promulgated,  may  well  be  doubted.  But, 
whatever  may  bo  the  true  construction  of  the 
act  of  1872,  there  can  be  no  doubt  as  to  the 
applicability  of  the  act  of  1870  to  the  facts  of 
the  present  case;  for,  as  we  view  that  act, 
the  location  of  the  legal  title  at  the  date  of  its 
passage  is  not  an  element  entering  to  any 
degree  into  its  constructicMi,  when  applied  to 
any  particular  state  of  facts.  The  act  is  pure^ 
ly  remedial  in  its  character,  and  should  re- 
ceive a  liberal  construction.  In  the  absence 
of  vested  rights,  the  legislature  bad  the  pow- 
er, and  it  undoubtedly  was  their  Intention,  to 
validate  and  ratify  all  defective  applications 
to  purchase  land  troxa  the  state,  previously 
made  in  good  faith.  By  Its  terms,  the  act 
applies  to  all  applications,  except  where  con- 
flicting Interests  have  arisen.  The  act  does 
not  purport  to  deal  with  titles,  but  solely 
with  applications  to  purchase.  In  the  pres- 
ent case.  Mullan  made  an  application  to  pur- 
oha.se  this  land.  He  was  personally  quali- 
fied to  make  the  application,  and  had  the 
right  to  make  It.  The  state  recognized  these 
f.irts  and  his  right,  and  entered  into  a  con- 
tract of  purchase  with  him  for  the  land,  and 
reccired  part  payment  thereon.  It  was  the 
very  case  present  in  the  mind  of  the  legisla- 
ture when  the  act  was  passed,  and  to  remedy 


defective  applications  like  that  of  MnDan  ^ 
the  purpose  of  the  act. 

For  the  foregoing  reasons,  the  Judgment  te 
reversed,  and  the  cause  remanded. 

We   concur:     VAN    FLEET,    J.;    HAKKI- 
SON,  J. 


9  Cal.  Unrtp.  7M 
DBLAFIELD  v.  SAN  FRANCISCO  &  S.  M. 

RY.  CO.  et  al.     (No.  16,911.) 

(Supreme  Court  of  California.     Jane  27,  1895.) 

Contract— Pleaoiko—Evidencb—Waiveb  of 

Objection. 

1.  A  complaint  alleging  performance  of  serv- 
ices for  defendant  and  others,  at  their  request, 
and  agreement  of  defendant  to  pay  therefor, 
supports  a  judgment  against  him  alone. 

2.  One  who  agreed  to  pay  in  stock  and  re- 
fuses to  deliver  it  is  liable  for  the  amount  in 
money. 

3.  Where  the  complaint  alleges  the  perform- 
ance of  service,  and  a  promise  to  pay  therefor  a 
certain  sum,  and  the  answer  alleges  a  contract 
to  pay  a  certain  amonnt  per  month  in  stock,  and 
admits  that  a  certain  number  of  shares  thM<eof 
are  due,  objection  to  the  admission  of  a  contract 
like  that  alleged  in  the  answer,  except  providing 
for  a  smaller  payment,  cannot  for  the  first  time 
be  made  on  appeal,  on  the  ground  that  it  varied 
from  that  alleged  in  the  complaint. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  city  and  county 
of  San  Francisco;  D.  J.  Murphy,  Judge. 

Action  by  Robert  H.  Delafield  against  tbe 
San  Francisco  &  San  Mateo  Railway  Com- 
pany and  others.  Judgm^it  for  plaintltr 
against  said  company,  and  it  appeals.  Modi- 
fied. 

Morrison,  Stratton  &  Foerster,  for  appel- 
lant    A.  Barnard,  for  respondent. 

VANCLIBF,  C.  Plaintiff  sues  as  assignee 
of  Harding  &  Forbes,  attorneys  at  law,  to  re- 
cover |1,700  for  professional  services  alleged 
to  have  been  performed  by  the  latter  for  the 
San  Francisco  &  San  Mateo  Railway  Com- 
pany and  the  S.  S.  Construction  Company 
(corporations),  at  their  instance  and  request, 
and  for  which,  it  is  alleged,  the  former  com- 
pany and  defendant  Joost  promised  to  pay 
said  sum  of  $1,700.  At  the  close  of  the  evi- 
dence, counsel  for  defendants  moved  a  non- 
suit in  favor  of  the  8.  S.  Construction  Com- 
I>any,  whereupon  counsel  for  plaintiff,  by 
leave  of  court,  and  without  objection  by  any 
one  of  the  defendants,  dismissed  the  action 
as  against  the  defendants  Joost  and  tbe  8.  S. 
Construction  Company,  and  prayed  for  judg- 
ment against  the  San  Francisco  &  San  Mateo 
Railway  Company  alone,  for  the  whole  sum 
demanded,  and  this  prayer  was  granted  Ijy 
the  court  The  San  Fi^nciaco  &  San  Mateo 
Railway  Company  brings  this  appeal  from 
the  judgment  upon  the  judgment  roll  with  a 
bill  of  exceptions  as  to  matters  of  law  and 
fact 

1.  The  principal  point  made  by  appellant  is 
that  the  complaint  does  not  support  the  judg- 
ment   No  donbt  the  S.  &  Construction  Corn- 
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pany  and  Joost  were  Improperiy  Joined  as 
defendants;  bat,  since  the  misjoinder  was 
not  pleaded,  and  the  action  as  to  tbem  was 
dlRmlssed  without  objection,  the  only  qnes- 
.Uon  to  be  considered  under  this  head  Is 
whether  the  complaint  supports  the  judg- 
ment against  the  appellant  alone;  and  I  think 
it  should  be  held  that  It  does.  It  is  alleged 
in  the  complaint  that  Harding  &  Forbes  per- 
formed certain  serrices  for  appellant  and  the 
S.  S.  Construction  Company  at  their  Instance 
and  request,  and  that  appellant  "agreed  to 
pay  therefor  the  sum  of  seventeen  hundred 
(1,700)  dollars." 

2.  It  is  contended  that  the  evidence  does 
not  justify  the  finding  that  the  appellant 
agrejed  to  pay  Harding  &  Forbes  in  money, 
but  only  that  It  agreed  to  pay  in  capital 
stock  of  the  appellant  corporation.  ^  Is 
agi-eed  that  the  contract  by  which  Harding  & 
Forbes  were  retained,  and  under  whioh  they 
rendered  the  services  in  question,  is  correct- 
ly 'expressed  in  a  recorded  resolution  of  the 
directors  of  the  appellant  cori)oration,  as 
follows:  "Resolved,  that  R.  T.  Harding  and 
Charles  H.  Forbes,  copartners  under  the  firm 
name  of  Harding  &  Forbes,  attorneys  and 
counselors  at  law,  be  retained  as  the  at- 
torneys of  the  company  until  the  Ist  day  of 
January,  1892,  and  that  they  receive  as  com- 
pensation for  their  services  the  sum  of  $100 
per  month,  payable  in  the  capital  stock  of  the 
company,  at  the  rate  of  $50  per  share,  from 
the  1st  day  of  January,  1891,  until  the  bonds 
of  the  company  are  sold;  and  then  and  there- 
after the  said  attorneys  sliall  receive  the  sum 
of  $100  per  month  in  cash,  payable  on  the  Ist 
day  of  each  and  every  month,  until  the  ex- 
piration of  said  term.  Said  services  shall  not 
include  the  active  prosecution  or  defense  of 
any  litigation  in  which  the  company  may  be- 
come engaged."  It  was  proved,  without 
coufiict  of  evidence,  that  the  bonds  mention- 
ed in  the  contract  wei-e  never  sold;  that  for 
the  first  2^  months  of  the  year  1801  the  ap- 
pellant issued  and  delivered  to  Harding  & 
Forbes  five  shares  of  its  stock  in  payment  of 
their  salary  to  March  15th,  but  ever  there- 
after refused  to  deliver  to  them  any  more 
stock,  although  requested  by  Harding  & 
Forbes  so  to  do  after  more  stock  became 
due.  The  legal  consequence  of  such  refusal 
to  pay  la  stock,  according  to  the  contract, 
was  that  appellant  became  obligated  to  pay 
the  salary  of  $100  per  month  in  money.  Cum- 
mlngs  V.  Dudley,  UO  Cal.  383,  and  authorities 
there  cited.  It  is  true  that  the  contract  was 
not  fully  stated  In  the  complaint,  as  it  should 
have  been;  but  it  is  alleged  in  the  answer  of 
defendants  that  appellant  "retained  said 
Harding  &  Forbes  as  the  regular  attorneys 
of  said  company,  and  agreed  to  pay  them 
•  •  •  for  their  services  the  sum  of  $200 
per  month,  payable  in  the  capital  stock  of  the 
company  at  the  rate  of  $100  per  share";  and  it 
Is  further  alleged  that  the  salary  at  that  rate 
was  paid  in  stock  up  to  March  15,  1801;  and 
K  is  further  expressly  admitted  "that  there 


is  now  due  and  owlnf  to  nld  Hardlntr  <» 
Forbes  19  shares  tst  the  capital  stock  of  said 
company."  Besides,  there  was  no  objection 
to  the  admission  in  evidence  of  the  contract 
as  recorded  In  the  minute  book  of  the  appel- 
lant corporation,  which,  by  the  way,  proved 
to  be  more  favorable  to  appellant  than  that 
set  out  In  the  answer  of  defendants,  inas- 
much as  it  fixed  the  salary  of  Harding  & 
Forbes  at  $100  per  month,  whereas  it  was 
stated  In  the  answer  to  have  been  $200  per 
month.  Under  these  circumstances,  the  ax>- 
pellant  should  not  be  heard  to  object  to  the 
contract  here  for  the  first  time,  on  the  ground 
that  it  varies  from  that  alleged  in  the  com> 
plaint    Cummlngs  v.  Dudley,  supra. 

3.  Upon  the  admitted  and  Indisputable  facts 
of  the  case,  the  plaintiil  is  entitled  to  judg- 
ment for  $950,  with  interest  thereon  from 
January  1, 1892,  and  his  costs  in  the  court  be- 
low, and  no  more.  That  is  to  say,  he  is  enti- 
tled to  recover  the  salary  of  Harding  & 
Forbes  from  Mardi  15,  1891,  until  January  1, 
1892,-9%  months,— at  $100  per  month,  with 
legal  interest  and  Ills  costs  in  the  trial  court, 
but  should  pay  the  costs  of  this  appeal.  And 
It  clearly  appears  that  a  new  trial  could  not 
lawfully  result  In  a  different  judgment.  The 
only  ground  upon  which  plaintiff  claimed 
jiidgment  for  the  additional  sum  of  $750  was 
that  the  defendant  Joost  had  Individnally 
promised  to  take  from  Harding  &  Forbes 
15  shares  of  capital  stock  of  appellant,  and 
to  pay  them  therefor  $50  per  share,  and  had 
failed  to  do  so;  but  it  was  admitted  by  plain- 
tiff, at  the  trial,  that  appellant  was  not  re- 
sponsible for  any  default  of  the  defendant 
Joost 

Other  points,  nrged  by  appellant  are  consid- 
ered Irrelevant  to  the  merits  of  the  appeal. 
I  think  the  cause  should  be  remanded,  with 
Instruction  to  the  lower  court  to  modify  the 
judirment  in  accordance  with  .this  opinion. 

We  concur:   BELOHEB,  a;  HAYNES,  O. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  cause  is  remand- 
ed, and  the  court  bdow  is  instructed  to  mod- 
ify the  Judgment  In  accordance  with  said 
opinion,  the  costs  of  the  appeal  to  be  taxed 
to  respondent. 


(5  Cal.  V&rep.  74) 

DAOOBTT  T.  ORAT  et  aL    (No.  19,410.)  i 

(Supreme  Conrt  «f  California.    Jnne  27,  1895.) 

Action  bt  ItECsrvKit— Conversion  of  Pbopbktx 

— SurriciENOT  or  Complaint. 

1.  The  complaint  in  an  action  by  a  receiver, 
as  snch,  for  the  eonverslon  of  property  dnring 
his  receivership,  must  allege  that  his  inBolven^ 
was  the  owner  or  entitled  to  possession  of  the 
property. 

2.  A  complaint  in  an  action  by  a  receiver,  u 
such,  which  alleges  tliat  tlie  plaintiff  was,  on  • 
certain  date,  by  order  of  court  in  a  certain  suit 
against  his  insolvent  appointed  receiver  of  the 
insolvent's  property,  with  the  right  to  take  pos- 
session of  and  to  aue  for  and  demand  the  i 


K  Rehearing  granted. 


Digitized  by 


Google 


960 


PACIFIC  RBPOBXEU,  Vol.  40. 


(GaL 


safficiently  avers  plaintiff's  appointment  as  re- 
ceiver, and  his  right  to  sne. 

8.  In  an  action  for  conversion  of  property 
by  unlawful  detention,  where  the  original  pos- 
seRsion  was  lawful,  the  complaint  must  allege 
a  demand  and  refusal. 

Commissioners'  declrion.  Department  1. 
Appeal  from  superior  court,  San  Diego  coun- 
ty;   E.  S.  Torrance,  Judge. 

Actloi^  by  lienry  Daggett,  as  receiver, 
against  Will  M.  Gray  and  others  for  conver- 
sion of  property,  of  his  Insolvent  From  a 
Judgment  for  plaintiff,  and  an  order  denying 
a  new  trial,  defendants  appeal.    Reversed. 

Parrlsh  &  Mossholder  and  Walter  Rose, 
for  appellants.  Johnstone  Jones  and  D.  L. 
Withlngton,  for  respondent. 

SEAIILS,  C.  This  acti(m  Is  brought  by 
the  plaintiff,  as  the  receiver  of  one  E.  M. 
Brlekey.  to  recover  damages  in  the  sum  of 
$5,500  (or  the  conversion  by  defendants  of  a 
stock  of  drugs,  claimed  to  have  belonged  to 
said  E.  M.  Brlekey,  and  to  which  plaintiff, 
as  receiver,  claimed  to  be  entitled.  The 
cause  was  tried  by  the  court  without  a  Jury, 
and  judgment  rendered  in  favor  of  plaintiff 
for  $915  damages,  from  which  Judgment, 
and  from  an  order  denying  their  motion  for 
a  new  trial,  defendants  appeal. 

Defendants  interposed  a  demurrer  to  the 
complaint  upon  the  ground  that  it  failed  to 
state  facta  sufficient  to  constitute  a  cause  of 
action,  which  demurrer  was  ovwruled  by 
the  court,  and  the  ruling  is  assigned  as  er- 
ror. The  complaint  may  be  epitomized  thus: 
By  an  order  of  the  superior  court  made 
March  17,  1883,  in  the  case  of  Mollle  S. 
Brlekey,  Plaintiff,  vs.  Enoch  M.  Brlekey,  De- 
fendant, plaintiff  was  appointed  receiver  of 
the  property  of  defendant,  with  authority  to 
take  and  keep  posseesion  of  the  property, 
receive  rents,,  etc.,  to  sue  for  and  demand 
the  property  of  said  Brlekey,  and  to  demand 
from  Brlekey  or  Braun  &  Co.  the  stock  and 
fixtures  In  the  drug  store  In  the  Hotel 
Brewster  building,  etc.  He  filed  a  bond  and 
duly  qualified.  On  said  17tb  day  of  March, 
1893,  the  plaintiff,  as  such  receiver,  was  the 
owner  and  lawfully  entitled  to  the  Immedi- 
ate possession  of  a  stock  of  goods  in  the 
drug  store  in  the  Hotel  Brewster  building, 
in  San  Diego.  That  on  said  last-named  day 
"defendants  [who  are  averred  to  be  copart- 
ners under  the  name  of  F.  W.  Braun  &  Co.], 
then  being  in  possession  of  said  goods,  un- 
lawfully converted  and  disposed  of  the  same 
to  their  own  use,"  to  plaintiff's  damage,  etc. 

From  the  foregoing  it  will  be  observed  that 
the  receiver  brought  the  action  in  his  own 
name,  as  receiver,  which  he  well  might  do 
under  section  568  of  our  Code  of  Civil  Pro- 
<-edure.  There  are  a  few  cases  In  which  a 
trustee,  by  reason  of  the  title  to  the  trust 
property  being  vested  in  him  under  the  law, 
may  sue  In  his  individual  name  without  any 
allegation  or  reference  to  the  fiduciary  rela- 
tion which  he  occupies.    This  is  notably  ao 


In  Che  case  of  an  assignee  In  Insolvency. 
Dambmann  v.  White,  48  CaL  439.  So,  too, 
an  executor,  administrator,  receiver,  or 
other  trustee  may  in  like  manner  sue  In 
his  own  name,  where  the  contract  sued  on 
has  be«i  entered  into  with  him,  and  no 
extrinsic  facts  need  be  alleged.  But  In  those 
cases  where  the  obligation  Is  not  incurred 
to  him  directly,  and  In  which  title  to  the 
subject-matter  Is  not  vested  In  Urn  by  op- 
eration of  law,  and  the  trustee  is  called 
upon  to  protect  trust  property,  or,  other- 
wise, to  bring  an  action  for  the  benefit  of 
the  beneficiary,  when  no  contract  has  been 
made  with  him  in  his  own  name,  and  when 
his  right  to  represent  the  beneficiary  will 
not  appear  without  showing  the  facts  which 
create  the  trust,  then  not  only  the  facts 
must  be  pleaded  showing  the  cause  of  action, 
but  also  the  authority  of  the  trustee  to  en- 
force It.  Bliss,  Code  PI.  a  262-264.  and 
cases  there  cited.  In  the  present  case  there 
Is  probatdy  a  sufficient  allegation  of  the  ap- 
pointment of  plaintiff  as  receiver  of  the 
property  of  Enoch  M.  Brlekey,  and  of  his 
right  to  bring  the  action.  There  is  not,  bow- 
ever,  any  distinct  allegation  that  Brlekey 
ever  owned  or  possessed  the  property 
claimed  to  have  been  converted  by  the  de- 
fendants. If  Brlekey  was  not  the  owner 
thereof,  the  plaintiff  could  not  have  be- 
come the  owner,  or  entitled  to  the  possession 
thereof,  by  virtue  of  his  appointment  as  re- 
ceiver, and  It  Is  in  this  latter  capacity  tbat 
he  brings  the  action.  "In  general,  a  re- 
ceiver, by  virtue  of  his  appointment.  Is 
clothed  with  only  such  rights  of  action  as 
might  have  been  maintained  by  the  persons 
over  whose  estate  he  has  been  appointed, 
and  to  whose  rights,  for  puiposes  of  litiga- 
tion, he  has  succeeded.  It  Is  essential,  there- 
fore. In  order  to  sustain  a  suit  brought  by 
him  in  bis  representative  capacity,  that  he 
should  allege  and  set  forth  the  equities  of 
the  parties  whose  rights  of  action  he  repre- 
sents," etc.  High,  Rec.  (3d  Ed.)  {  201;  Fal- 
kenbach  v.  Patterson,  43  Ohio  St  350,  1  N. 
E.  757;  Coope  v.  Bowles,  28  How.  Prac.  10, 
42  Barb.  87.  So  far  as  is  shown  by  the  com- 
plaint in  this  case,  the  defendants  are  lia- 
ble to  the  plaintiff  here  to  t-he  same  ex- 
tent and  no  greirter,  than  they  would  have 
been  to  Enoch  M.  Brlekey,  had  no  receiver 
been  appointed;  and  the  complaint  should 
show  that  but  for  such  appointment  Brickey 
would  have  had  a  cause  of  action  against 
the  defendants,  which,  by  virtue  of  bis  ap- 
pointment plaintiff  Is  entitled  to  maintain. 
Again,  the  complaint  falls  to  show  that  the 
taking  of  the  property  by  defendants  was 
unlawf r.l,  and  yet  It  falls  to  aver  a  demand 
for  its  return  before  suit  brought  In  cases 
where  the  original  possession  of  property  is 
acquired  by  tort  no  demand  is  necessary 
before  suit  brought.  Paige  v.  O'Neal,  12 
Cal.  496.  But  where  the  original  posses- 
sion is  lawful,  and  the  detention  only  is  un- 
lawful, a  demand  Is  necessary  before  the 
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action  can  be  maintained.  Campbell  t. 
Jones.  38  Cal.  507;  Botdware  v.  Craddock,  30 
Cat.  190;  Sargent  v.  Strum,  23  Cal.  361; 
Ledley  t.  Hays,  1  CaL  160.  We  are  of  opin- 
ion the  complaint  was  fatally  defective. 

The  judgment  and  order  appealed  from 
should  be  reversed,  and  the  court  below  di- 
rected to  sustain  the  demurrer  to  the  com-' 
plaint,  with  leave  to  the  plaintiff  to  amend 
If  be  shall  t>e  so  advised. 

We  concur:    BELCHER,  0.;  BKITT,  a 

PER  CURIAM.  Por  the  reasons  given  In 
the  foregoing  opinion,  the  judgment  and  or- 
der appealed  from  are  reversed,  and  the 
court  below  directed  to  sustain  the  demurrer 
to  the  complaint,  with  leave  to  the  plain- 
ttfr  to  amend  if  he  sliall  be  so  advised. 


(UO  Cal.  07)  _c-=- 

In  re  BEISEL'S  ESTATE. 


(No.  15,916.)  > 


Appeal  of  VAN  EEYNEOOM. 
(Sapreme  Court  of  California.    Jane  27,  1895.) 

ACCODMTIltO  BT  TSCSTEK— HlINTBKANCS  OF  MiNOS 

Brnefioiabies — Limitations. 

1.  Where  the  estate  of  deceased  was  dis- 
tributed to  the  widow  and  minor  children,  and 
the  former,  who  took  charge  of  the  persona  and 
estates  of  the  children  several  years  before  she 
was  appointed  legal  Knardian.  thereafter  present- 
ed an  account  entitled  "In  the  matter  of  the 
cuardianship  of  the  estates  of  A.  and  B.,"  and 
embracing  the  whole  period  of  her  management, 
the  accounting  will  be  treated  as  an  accounting 
fa)  equity  by  the  widow  as  trustee  of  the  chil- 
dien  s  estates,  all  objections  to  the  jurisdiction 
•f  the  court  being  expressly  waived  at  the  heai^ 
ing. 

2.  Where  a  widow  has  taken  in  charee  the 
persons  and  estates  of  the  minor  children,  though 
not  appointed  legal  guardian  till  several  years 
thereafter,  she  will,  on  an  accounting,  be  credit- 
ed with  money  paid  for  the  maintenance  of  the 
minors,  and  expenditures  incurred  In  good  faith 
in  improvements  on  their  property,  during  tha 
time  there  were  no  letters  of  guardianship  on 
their  estates. 

3.  The  accounting  lieiog  that  of  a  voluntary 
trust,  no  allowance  for  proper  expenditures  in- 
curred during  its  administration  will  be  barred 
by  limitations. 

Commissioners'  decision.  Dqtartment  1. 
Appeal  from  superior  court  city  and  county 
of  San  Francisco;  J.  V»  Coffey,  Judge. 

Appeal  Ijy  F.  W.  Van  Reynegom,  guardian 
of  the  estate  of  George  D.  Belsei,  a  minor, 
from  a  judgment  settling  an  account  of  Car- 
oline Sherrer  with  the  estates  of  George  D. 
and  Gustave  H.  Beisel.    Modified. 

Otto  Turn  Snden,  for  appellant  Shadbnrne 
A  Herrin,  for  respondent. 


VAN  CLIBF,  c.  This  is  an  appeal  by  the 
guardian  of  the  estate  of  George  D.  Beisel,  a 
minor,  frnn  Judgment  of  the  supwior  court 
settling  an  account  of  Caroline  Sherrer,  the 
mother  of  Gustave  H.  Beisel  and  George  D. 
BeiseL  minors,  and  Emma  N.  Beisel,  now  of 

i  Beliearing  granted. 
v.40p.no.l3— 61 


lawful  age,   with  the  estatM  of  flie  minor 
children. 

Caroline  Sherrer,  formerly  Caroline  Beisel, 
was  the  widow  of  Jacob  Beisel,  deceased, 
whose  estate  was  distributed  September  1, 
1887,  one-half  to  his  widow',  and  the  other 
half  to  her  three  minor  children.  Tlie  proper- 
ty thus  distributed  to  the  minor  children  con- 
sisted of  $4,007  in  money,  and  a  half  Interest 
In  certain  real  estate,  consisting  of  tannery 
property.  There  was  no  legal  guardianship 
of  the  estates  of  either  of  the  minor  children 
until  the  13th  day  of  May,  1892,  when  letters 
of  guardianship  of  the  persons  of  Gustave  H. 
and  George  D.  Beisel,  and  of  the  estate  of 
Gustave  H.  Belsei,  were  granted  to  Caroline 
Sherrer;  and  at  the  same  date  F.  W.  Van 
Reynegom  was  appointed  as  guardian  of  the 
estate  of  George  D.  Beisel.  Between  the  time 
of  the  distribution  of  the  estate  of  Jacob 
Beisel,  In  1887,  and  the  Issuance  of  the  letters: 
of  guardianship.  In  1892,  the  mother  of  the 
minor  children  took  charge  of  the  persons 
and  estates  of  the  minors,  and  with  the  mone.r 
belonging  to  the  minors  purchased  certain  real 
estate  on  Oapp  street  in  the  city  and  county 
of  San  Francisco,  for  their  benefit  taking  the 
conveyance  in  her  name  In  trust  for  them 
The. rental  value  of  this  property  was  Bt>oui 
$360  per  year,  and  Mrs.  Sherrer  expended  on 
it  about  $600  in  repairs  and  street  work,  be 
Bides  taxes.  In  September,  1882,  Emma  M. 
Beisel,  having  arrived  at  full  a^e,  brought  an 
action  for  partition  of  the  real  estate  thus 
purchased,  and  procured  a  sale  thereof,  the  pro- 
ceeds of  which  netted  only  $3,651.  One-third 
of  that  sum,  amounting  to  $1,218,  was  paid  to 
Emma  N.  Belsei,  and  a  like  sum  distributed, 
returned,  and  inventoried  in  each  of  the  es- 
tates of  the  minor  children,  besides  one-sixth 
Interest  of  each  in  the  tannery  property. 
Thereafter,  «n  the  20th  of  January,  1894.  the 
superior  court  made  an  order  In  the  matter  of 
the  estates  of  both  minors,  allowing  to  Caro- 
line Sherrer  the  sum  of  $20  per  month  for  tbo 
support  and  maintenance  of  each  of  them, 
from  and  after  the  20th  day  of  January,  1801!. 
which  allowance  was  paid  one-half  from  each 
estate.  On  the  2l8t  day  of  February,  1894. 
Caroline  Sherrer  presented  to  the  superior 
court  for  settlement  in  the  matter  of  both  of 
the  estates  of  her  minor  children,  an  account 
embracing  the  entire  period  of  ha  manage- 
ment of  the  property  of  all  of  her  children, 
charging  herself  with  the  entire  $4,007  dis- 
tributed to  them  from  their  father's  estate, 
with  legal  interest  thereon  from  September, 
1887,  to  February,  1894,  amounting  to  $1,800.- 
19,  with  half  of  personal  property  sold,  in 
the  sum  of  $309,  and  with  half  the  rents  of  the 
tannery  property.  In  the  sum  of  $993.60,  mak- 
ing an  aggregate  of  $7,109.69.  She  claimed 
credit  on  the  other  hand,  for  one-half  of  the 
exitendltures  and  improvements  on  account  of 
the  tannery  property,  in  the  sum  of  $2,130,  in- 
cluding therein  one-half  of  large  expenditures 
In  the  building  of  cottages,  grading,  house 
moving,  taxes.  Insurance,  water  rates,  pluml>- 
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Ing,  sewer,  and  other  Items  of  expenditure  on 
account  of  the  property.  She  also  claimed 
credit  for  support  of  the  boys,  at  the  rate  of 
$20  per  month,  for  the  period  of  four  years 
and  four  months  from  September,  1887,  prior 
to  the  allowance  made  by  order  of  the  court, 
aggregating  the  sum  of  $2,080,  and  a  credit  of 
$720  for  support  of  Emma  N.  Beisel  during 
her  minority,  for  a  period  of  three  years,  at 
the  same  rate,  besides  credits  of  $1,000  under 
tlie  allowance  before  made  by  the  court,  $100 
for  attorney's  fees,  and  $500  for  compensation 
for  her  services  as  guardian.  The  total  of 
credits  claimed  In  the  account  aggregated  $6,- 
530.48.  The  account,  as  presented,  states  a 
balance  due  from  Mrs.  Sherrer  to  the  minors 
of  $571.  The  court  found  that  there  was  no 
bad  faith  in  the  management  of  the  estate, 
and  that  Mrs.  Sherrer  should  be  charged  with 
the  sum  of  $4,007  and  annual  interest  at  7 
per  cent,  and  that  she  should  be  credited  with 
the  amounts  returned  into  court  to  the  credit 
of  each  of  the  minor  children  from  the  pro- 
•  ceeds  of  the  sale  of  the  Capp  street  property. 
The  court  further  found  that  the  account  was 
supported  by  evidence  and  proper  vouchers, 
and  allowed  the  same  in  all  respects,  save  the 
item  of  $500  for  compensation  of  guardian- 
ship, which  was  rejected  as  premature,  the 
guardianship  not  being  yet  terminated,  and 
the  account  was  settled  by  allowing  a  credit 
of  the  residue  of  the  money  in  the  hands  of 
both  guardians,  amounting  to  $1,216;  $658  be- 
ing in  the  hands  of  F.  W.  Van  Reynegom,  as 
guardian  of  the  estate  of  George  D.  Beisel, 
and  $558  in  the  hands  of  Caroline  Sherrer,  as 
guardian  of  the  estate  of  Gustave  H.  Beisel. 
1.  An  error  Is  apparent  In  the  account  in 
including  charges  and  credits  on  account  of 
Emma  N.  Beisel,  who  was  not  a  party  to 
the  accounting.  Mrs.  Sherrer  has  charged 
hersdf  with  $2,309.89  too  much  on  account  of 
Emma  N.  Belsel's  one-third  interest  in  the 
sum  of  $7,109.00,  accounted  for  by  Mrs.  Sher- 
rer. It  is  unnecessary  to  decide  whether  Em- 
ma N.  Beisel  is  estopped  by  her  proceeding  in 
partition  from  claiming  any  further  allowance 
from  her  mother  on  account  of  her  share  of 
the  original  $4,007,  and  interest  thereon,  in 
addition  to  the  sum  of  $1,218  obtained  by  her 
upon  sale  of  the  Capp  street  property,  as  the 
■"esult  of  her  suit  In  affirmance  of  the  purchase 
of  that  property  for  her  benefit.  It  is  suffi- 
cient to  say  that,  not  being  a  party  to  this 
accounting,  no  Items  either  of  credit  or  charge 
to  Emma  N.  Beisel  should  appear  in  the  ac- 
count. The  items  credited  to  Mrs.  Sherrer  on 
account  of  Emma  N.  Belsel's  one-sixth  of  the 
improvements  and  expenditiircs  on  the  tan- 
nery property  amount  to  $710.  The  sum  of 
$720  is  charged  for  her  board  for  three  years. 
These  Items  deducted  from  the  $2,369.89 
leave  a  balance  of  account  in  favor  of  Emma 
N.  Beisel  in  the  sum  of  $930.80.  There  Is 
no  deduction  In  the  account  for  the  $1,218 
paid  to  Emma  N.  Beisel;  and  the  two  minor 
children  are  credited  in  the  settlement  with 
the  aggregate  balance  of  the  whole  accoimt, 


after  deducting  only  the  $500  for  compensa- 
tion of  Mrs.  Sherrer  as  guardian,  and  cred- 
iting the  remainder  of  the  funds  in  the  es- 
tates of  the  minors.  The  minors  were  tbus 
benefited  In  the  sum  of  $939.89  to  wbich 
they  were  not  entitled.  This  error  is  against 
the  respondent,  and  could  not  be  ground  for 
reversal  upon  this  appeal;  yet  it  is  proper 
to  notice  it,  in  view  of  the  contention  of  ap- 
pellant that  the  court  erred  in  allowing,  as 
against  the  minor  children,  the  Items  In  tbe 
account  for  board  of  Emma  N.  Beisel,  and 
for  her  share  of  expenditures  of  the  tannery 
property.  This  contention  is  correct;  but  tlie 
error  is  without  prejudice  to  the  appellant, 
since  the  estate  of  George  D.  Beisel  is  prof- 
ited by  one-half  of  the  balance  of  error  of 
$939.89,  with  which  Mrs.  Sherrer  is  charged 
In  the  settlement  with  the  two  minors,  on 
accoimt  of  her  having  charged  herself  with 
Emma  N.  Belsel's  interest  in  the  estate  of 
Jacob  Beisel,  deceased,  without  the  allowance 
of  any  credit  for  the  $1,218  paid  to  her. 

2.  Ai^ellant  contends  that  there  was  no  war- 
rant for  an  allowance  by  way  of  credit  to 
Mrs.  Sherrer  for  maintenance  of  the  minor 
children  during  the  time  when  there  were  no 
letters  of  guardianship  upon  their  estates. 
But  she  Is  chargeable  In  equity  as  a  quas' 
guardian  or  trustee  of  their  estates,  and  the 
accounting  must  be  deemed  In  the  nature  of 
an  accounting  in  equity,  and  determined  upon 
equitable  principles.  The  court  finds,  In  sub- 
sttince,  that  the  action  of  Mrs.  Sherrer,  as 
the  mother  of  the  children,  was  bona  fide; 
and  it  had  Jurisdiction  to  allow  reasonable 
and  proper  credits  to  her  for  their-  main- 
tenance, and  for  expenditures  Incurred  on 
their  account.  A  guardian  de  facto  who  Is 
not  a  guardian  de  Jure  will  be  held  to  ac- 
count in  equity  only  upon  equitable  princi- 
ples, and  will  be  allowed  for  all  proper  dis- 
bursements for  the  benefit  of  the  ward. 
Peale's  Adm'r  v.  Thurmond,  77  Va.  756. 
"The  rule  is  that  where  an  infant  has  proR- 
erty  of  his  own,  and  bis  father  Is  dead,  or  is 
not  able  to  support  him,  he  may  be  main- 
tained and  educated  out  of  the  income  of 
property  absolutely  his  own,  by  the  person 
In  whose  hands  the  property  is  held;  and  a 
court  of  equity  will  allow  all  payments  made 
for  this  purpose,  whiCh  appear  upon  investi- 
gation to  have  been  reasonable  and  proper." " 
Schouler,  Dom.  Rel.  i  238.  Where  the  In- 
come Is  Insufficient  for  the  maintenance  and 
education  of  a  child,  equity  will  break  into 
the  principal.  Barlow  t.  Grant,  1  Vern.  255; 
Bridge  v.  Brown,  2  Younge  &  C.  Ch.  181; 
Ex  parte  Green,  1  Jac  &  W.  253;  Newport 
y.  Cook,  2  Ashm.  332;  Osborne  v.  Van  Horn. 
2  Fla.  360.  A  mother  will  be  allowed  in 
equity  for  the  past  maintenance  of  her  chil- 
dren, from  the  death  of  the  father,  out  of  the 
estate  of  the  children,  though  she  has  a  seii 
arate  estate.  Wilkes  v.  Rogers,  6  Johns.  5(>7. 
589,  593;  Gladding  v.  Follett,  2  Dem.  Sur. 
68;  Aynsworth  v.  Pratchett,  13  Ves.  320;  In 
re  Besondy,  32  Minn.  385,  20  N.  W.  366;   Os- 
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borne  V.  Van  Horn,  2  Fla.  3(30.  The  criterion 
for  determining  wliether  a  past  maintenance 
Biiould  be  '  allowed  is  whetlier  a  chancery- 
court  would  have  authorized  It  In  advance. 
Alston  V.  Alston,  3i  Ala.  27.  Appellant  ob- 
jects that  the  allowance  for  maintenance  of 
the  children  prior  to  the  accounting  was 
tarred  by  the  statute  of  limitations.  But 
the  accounting  was  of  a  voluntary  trust,  and 
no  allowance  to  a  trustee  for  expenditures 
properly  incurred  during  the  administration 
of  the  trust  can  be  considered  as  barred  by 
the  statute  of  limitations.  The  expenditures 
made  for  the  benefit  of  the  children  must  be 
deemed  In  equity  as  having  been  made  oat 
of  their  funds,  and  as  constituting  an  equi- 
table offset  to  the  liability  of  the  trustee,  who 
could  not  plead  the  statute  of  limitations  In 
defense  to  the  liability.  The  credits  are  no 
more  barred  by  the  statute  than  is  the  charge 
against  the  trustee.  It  would  be  inequitable 
to  hold  the  mother  to  account  for  principal 
and  Interest  of  the  sums  received  by  her  from 
the  estate  of  her  husband  for  the  benefit  of 
the  minor  children  for  nearly  6%  years,  and 
to  allow  her  no  offset  for  maintenance  of  the 
children,  and  for  expenditures  made  in  good 
faith  for  their  benefit,  during  that  period. 
No  abuse  of  discretion  appears  as  to  the 
amount  of  the  allowance  for  maintenance  of 
the  children.  Nor  did  the  fact  of  the  allow- 
ance for  two  years  out  of  the  ?2,436  paid  into 
court  as  the  proceeds  of  the  Capp  street  prop- 
erty preclude  a  further  allowance,  upon  an 
accounting  by  Mrs.  Sherrer  of  her  trust  dur^ 
ing  the  preceding  years,  in  which  she  is  char- 
ged with  the  principal  sum  received  by  her 
as  the  children's  sliare  of  the  estate  of  their 
deceased  father.  In  September,  1887,  with  in- 
terest thereon  until  February,  1894.  The  mi- 
nors are  credited  in  the  account  with  their 
full  share- of  the  rents  of  the  tannery  prop- 
erty, and  they  are  Justly  chargeable  with 
their  proportion  of  the  expenditures  incvu-red 
by  their  mother  in  good  faith  in  the  Improve- 
ment of  that  prt^erty,  and  in  the  payment 
of  necessary  expenses  for  taxes,  insurance, 
and  repairs.  The  allowance  of  attorney's  fees 
was  in  the  discretion  of  the  court,  and  was 
reasonable  In  amount. 

3.  The  Juriisdiction-of  the  court  to  settle  the 
account  of  the  mother  with  her  two  minor 
children  was  assailed  in  the  objections  of  ap- 
pellant to  the  account,  but  all  objections  to 
the  Jurisdiction  were  expressly  waived  at  the 
hearing.  Although  the  account  was  entitled 
"In  the  Matter  of  Guardianship  of  the  Es- 
tates of  Gustave  H.  Beisel  and  Geo.  D.  Bei- 
sel,  Minors,"  the  accounting  was  in  Its  nature 
an  accounting  in  equity  by  the  mother  of  the 
minors  as  trustee  of  their  estates.  In  re 
Thompson's  Estate,  101  Cal.  349,  35  Pac.  991, 
and  36  Pac.  98,  508;  In  re  De  Leon,  102  Col. 
537,  36  Pac.  864. 

4.  An  error  was  committed  in  the  settle- 
ment of  the  account,  not  only  by  including 
charges  and  credits  to  Emma  N.  Beisel,  but 
also  in  taking  the  difference  between  the  bal- 


ance of  the  account  as  rendered  and  the  total 
residue  of  the  funds  In  both  estates  as  the 
treasure  of  Indebtedness  of  both  estates  to 
the  mother.  The  estate  of  George  D.  Beisel 
shows  a  residue  of  $658,  while  that  of  Gus- 
tave H.  Beisel  shows  a  residue  of  $558;  and 
the  two  estates  cannot  have  an  equal  balance 
of  Indebtedness  to  the  mother.  Excluding 
from  the  account  all  items  relating  to  Emma 
N.  Beisel,  the  account  should  be  settled  thus: 
The  total  amount  of  proper  charges  to  Mrs. 
Sherrer  on  account  of  the  minor  children  is 
two-thirds  of  $7,109.69,  amounting  to  $4,739.- 
79.  Of  this  amount  she  had  paid  into  court 
$2,430,  or  $1,218  to  each  estate,  from  the  pro- 
ceeds of  the  Capp  street  property,  the  sale 
of  which  is  repudiated  as  not  being  for  the 
interests  of  the  minors;  and  she  Is  .therefore 
entitled  to  a  credit  for  the  whole  amount 
paid  into  court,  the  amount  paid  out  by  or^ 
der  of  court  for  board  of  the  children  and 
for  other  expenses  being  simply  a  mode  of 
accounting  for  the  residue  now  in  the  hands 
of  the  guardians.  There  remains  $2,303.78 
to  -be  accounted  for.  But  the  other  proper 
credits  to  Mrs.  Sherrer  for  two-elxths  of  the 
expenditures  on  the  tannery  property,  for 
past  board  of  the  minors,  and  for  attorney's 
fees  aggregate  $3,G00,  leaving  a  balance  of 
indebtedness  to  the  mother  from  the  estates 
of  the  two  minors  of  $1,296.22.  One-half  of 
this,  in  the  sum  of  $648.11,  should  l>e  char- 
ged to  each  estate  and  paid  out  of  the  resi- 
due of  property  remaining  in  each  estate. 
There  being  a  residue  of  $058  in  the  estate  of 
Ge<n-ge  D.  Beisel,  this  will  leave  a  residue  o' 
money  in  the  hands  of  his  guardian  of  $9.89. 
after  Mrs.  Sherrer  is  paid  In  full.  In  addi- 
tion thereto,  appellant  should  recover  the 
costs  of  this  appeal,  leaving  the  Interest  of 
George  D.  Beisel  in  the  tannery  property  in- 
tact There  being  a  residue  of  only  $558  in 
the  estate  of  Gustave  H.  Beisel,  that  estate 
will  owe  to  Mrs.  Sherrer  a  balance  of  $90.11, 
which  is  properly  chargeable  against  the  in- 
terest of  that  estate  in  the  tannery  property. 
The  difference  between  the  result  of  this  ac- 
counting and  the  balance'  of  account  as  set- 
tled by  the  court  is  not  great  Some  of  the 
errors  committed  In  the  accounting  have 
largely  counterbalanced  each  other. 

One  result  of  a  modification  of  the  judg 
ment  in  accordance  with  this  opinion  will 
be,  according  to  my  figuring,  to  require  the 
appellant  to  pay  to  Caroline  Sherrer,  from 
the  estate  of  his  ward,  $048.11,  less  appel- 
lant's costs  of  this  appeal.  And,  as  there  Is 
no  dispute  about  the  facts,  I  think  the  cause 
should  be  remanded,  with  instructions  to 
modify  the  Judgment  In  accordance  with  this 
opinion. 

We  concur:    SEARLS,  O.;  BRirr,  O. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  c^inion,  the  cause  is  remanded, 
with  instruction  to  modify  the  judgment  In 
accordance  with  this  opinion. 
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VAN  HORN  T.  STATE. 

(Supreme  Court  of  Wyomiog.     July  1,  1895.) 

Crimixal  Law  —  Review  os   Appeal  —  Destruc- 
tion ov  Building  os  Mining  Claim— Ikfo»- 

MATION — ETIUENCB. 

1.  Instructions  cannot  be  considered  on  ap- 
peal where  they  appear  on  loose  sheets  not  re- 
lerred  to  in  the  bill  of  exceptions,  and  it  is  not 
Buflicient  that  they  are  identified  by  counsel's 
affidavit,  or  included  in  a  motion  for  a  new  trial. 

2.  Rev.  St  g  3251,  provides  that,  when  any 
offense  shall  be  committed  upon  property  belong- 
ing to  several  partners  or  owners,  it  is  sufficient 
to  allege  in  the  indictment  that  the  property  be- 
longed to  any  one  or  more  of  such  partners  or 
owners.  By  Sess.  Laws  1890-91,  c.  59,  §  10,  the 
provisions  of  *be  Code  of  Criminal  Procedure 
applying  to  indictments  are  applicable  to  infor- 
mations. Sdd,  that  in  an  information  under 
Sess.  Laws  1888,  c.  40.  $  10,  for  destroying  a 
building  6n  an  oil  placer  mining  claim  owned  by 
four  persons,  it  was  sufficient  to  allege  owner- 
ship in  two. 

3.  On  a  prosecution  for  destroying  a  build- 
ing on  an  oil  placer  mining  claim,  it  was  not  er- 
ror to  exclude  a  deed  of  the  premises,  where 
there  was  no  offer  to  connect  defendant  with 
the  grantee  in  the  deed,  or  to  show  that  the  acts 
of  defendant  were  done  under  claim  or  colof  of 
right, 

4.  On  a  prosecution  for  destroying  a  build- 
ing on  an  oil  placer  mining  claim,  it  was  proper 
to  exclude  testimony  as  to  the  condition  of  the 
ground  adjacent  to  the  mining  claim,  where  the 
materiality  of  such  testimony  was  not  shown. 

6.  On  a  prosecution  for  destroying  a  build- 
ing on  an  oil  placer  mining  claim,  it  is  no  de- 
fense that  the  mineral  does  not  exist  thereon.  If 
the  claim  was  located  in  good  faith. 

0.  The  absence  of  defendant's  counsel  in  an 
adjoining  county,  attending  court,  is  no  ground 
for  continuance. 

Brror  to  district  court,  Natrona  county;  J. 
W.  Blake,  Judge. 

T.  O.  Van  Horn  was  convicted  of  destroying 
a  buUdlngr  on  an  oil  placer  mining  claim,  and 
brings  error.    Affirmed. 

O.  C.  Wright,  for  plalntUT  !n  error.  B.  P. 
Fowler,  Atty.  Gen.,  for  the  State. 

GROESBECK,  C.  J.  The  plaintiff  In  error, 
T.  C.  Van  Horn,  was  convicted  of  the  offense 
of  nnlawfullyremovinga  certain  building  from 
an  oil  placer  mining  claim  situate  in  the  coun- 
ty of  Natrona,  and  was  fined  In  the  sum  of 
^00,  and  judgment  was  rendered  against  him 
for  the  costs  of  the  prosecution.  The  offense 
Is  defined  by  Sess.  Laws  1S8S,  c.  40,  {  10, 
which  reads  as  follows:  "Any  person  who 
shall  unlawfully  cut  dovra,  break  down,  level, 
demolish,  destroy.  Injure,  remove  or  carry 
away  any  sign,  notice,  post,  mark,  monument 
or  fence  upon  or  around  any  shaft,  pit,  hole. 
Incline  or  tunnel,  or  any  building,  struc.ture, 
machinery,  implements  on  (or)  otlier  property, 
on  any  mining  claim  or  mineral  property, 
ground  or  premises,  shall  be  deemed  guilty  of 
a  misdemeanor,  and  upon  conviction  thereof, 
shall  be  fined  In  a  penal  sum  of  money  not 
less  than  fifty  dollars  nor  more  than  one  thou- 
sand dollars,  or  be  imprisoned  for  not  less 
than  thirty  days  nor  more  than  one  year,  or 
by  both  such  fine  and  Imprisonment,  in  the 
discretion  of  the  court" 


1,  A  large  number  of  the  assigned  errors 
relate  to  the  alleged  errors  of  the  trial  court 
In  its  instructions  to  the  Jury,  but  these  we 
must  not  consider.  Accompanying  the  rec- 
ord are  a  number  of  loose  sheets,  purporting 
to  be  the  Instructions  of  the  court,  marked  as 
"Exhibit  A,"  but  they  are  not  referred  to  or 
Identified  In  the  bill  of  exceptions,  either  un- 
der that  designation  or  otherwise.  The  only 
exhibit  so  marked  in  the  bill  is  a  motion  for 
a  continuance  and  the  supporting  affidavits. 
In  the  motion  for  a  new  trial  the  instructions 
appear,  but  this  is  not  sufficient  as  it  is  but 
the  statement  of  counsel  that  certain  Instruc- 
tions were  given  or  refused,  and  they  are  not 
therein  identified  by  the  court  or  the  judge 
thereof.  Nowhere  else  In  the  bUl  is  there 
any  reference  to  the  Instructions  to  the  jury, 
although  minute  reference  Is  made  designat- 
ing and  identifying  the  oral  and  documentary 
evidence  received  in  the  cotirt  below.  It  is 
urged  by  counsel  for  the  plaintiff  In  error  that 
upon  certain  affidavits  of  himself  and  one  of 
the  attorneys  for  the  prosecution,  this  ex- 
hibit purporting  to  contain  the  instructions, 
but  nowhere  incorporated  in  the  record  or  re- 
ferred to  or  Identified  in  the  bill  of  exceptions, 
contains  the  instructions  of  the  court  to  tbe 
Jury,  and  was  In  the  original  bill  when  signed 
by  the  Judge  of  the  trial  court  in  the  form 
of  newspaper  clippings,  and  was  removed  at 
the  suggestion  of  the  Judge,  and  typewritten 
Instructions  inserted  in  lieu  thereof.  But 
there  is  nothing  In  the  bill  that  refers  to  or 
Identifies  these  so-called  "instructions,"  ex- 
cept the  motion  for  a  new  trial,  to  which  they 
were  attached  as  an  exhibit,  and  which  is 
merely  the  work  of  counsel  for  one  of  the 
parties,  and  not  the  Judge.  The  Judge  most 
include  In  the  bill  of  exceptions  all  matters 
not  a  part  of  the  record,  in  order  to  moke 
them  of  the  record,  and  neither  counsel  nor 
the  clerk  of  the  court  may  do  this.  It  would 
be  a  loose  and  a  dangerous  practice  to  supply 
omissions  In  the  bill  by  affidavits  of  the  coun- 
sel or  others,  and  the  statute  does  not  permit 
it  What  Is  not  made  by  the  statute  a  part  of 
the  record  of  the  trial  court  must  go  in  the  biU 
and  be  identified  by  the  Judge  of  the  court 
the  same  as  the  other  records  are.  We  can- 
not suspend  the  statute  or  the  rule  in  order  to 
let  Into  the  record  matters  not  embodied  or 
referred  to  there,  unless,  perhaps,  by  consent 
The  counsel  for  the  state  object  to  the  motion 
of  defendants  to  incorporate  this  matter  In 
the  bill,  and  It  must  be  overruled,  and  the  rec- 
ord considered  without  reference  to  the  so- 
called  "Instructions." 

2.  The  information  charges  that  upon  a  day 
named,  at  the  county  of  Natrona,  the  defend- 
ant did  unlawfully  cut  down,  level,  demolish, 
destroy,  Injure,  remove,  and  carry  away  a 
certain  building  erected  on  a  certahi  oil  placer 
mining  claim,  describing  It,  the  property  of 
W.  Tennant  and  Boney  Earnest  The  proof  is 
not  clear  as  to  the  question  of  ownership. 
The  mining  claim  consisted  of  160  acres,  ami 
was  located  by  eight  locators.    Four  of  the^e 
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locators  transferred  their  title  to  Boney  Barn- 
eat,  and  the  claim  seems  to  have  been  In  him 
and  three  other  of  the  original  locators,  In- 
cludhkg  Tennant,  who  Is  mention^  In  the  in- 
formation. The  conrt,  it  is  claimed,  charged 
the  Jury  that  the  prosecution  most  prove  be- 
yond a  reasonable  donbt  that  the  building 
destroyed  was  the  property  of  the  persons 
named  In  the  information,  or  any  one  of 
them,  and  that  the  Jury  must  bo  find,  or  ac- 
quit; but  we  are  unable  to  consider  the  in- 
structions, as  we  have  already  held  that  they 
are  not  a  part  of  the  record  in  this  court. 
Considering  the  matter  of  ownership  with  ref- 
erence to  the  information  and  the  evidence, 
both  are  sufficient  under  our  statute.  "When 
any  offense  shall  be  committed  upon  or  in  re- 
lation to  any  property,  belonging  to  Several 
partners  or  owners,  the  Indictment  for  such 
offense  shall,  be  deemed  sufficient,  if  it  allege 
such  property  belonged  to  any  one  or  more  of 
such  partners  or  owners,  without  naming  all 
of  them."  Rev.  St.  §  3251.  Under  the  stat- 
ute providing  for  prosecution  by  Infoirmatlon 
(Sess.  Laws  1890-91,  c.  59,  8  10),  the  pro- 
visions of  the  Code  of  Criminal  Procedure, 
and  all  other  provisions  of  law  applying  to 
Xirosecutiona  uimu  indictments,  to  writs  and 
process  therein,  and  the  Issuance  and  sovlce 
thereof,  to  motions,  pleadings,  trials,  and  pun- 
ishments, or  the  execution  of  any  sentence, 
and  to  all  other  proceedings  in  cases  of  in- 
dictment, whether  in  the  court  of  original 
or  appellate  jurisdiction,  shall  in  the  same 
manner  and  to  the  same  extent,  as  near  as 
may  be,  apply  to  Informations  and  all  prose- 
cutions thereunder.  Since  the- information  la 
to  be  governed  In  its  allegations  by  the  stat- 
utory rules  relating  to  indictments,  the  alle- 
gation and  proof  of  ownership  of  the  build- 
ing or  of  the  mining  claim  is  not  defective,  al- 
though but  two  members  of  the  copartna-shlp 
are  alleged  to  be  such  owners. 

3.  The  plaintiff  in  error  complains  of  the 
exclutdon  by  the  trial  court  of  a  certain 
deed  from  certain  parties,  G.  C.  Bartlett 
and  wife,  to  one  Isaac  Van  Horn,  convey- 
ing, among  other  premises,  the  land  em- 
braced within  the  limits  of  the  mining  claim 
mentioned  in  the  information  from  which  the 
building  was  removed  as  oil  placer  mining 
ground.  An  attempt  was  made  to  intro- 
duce evidence  of  another  location  notice  by 
the  defendant,  but,  upon  objection,  the  offer 
of  the  testimony  was  withdrawn  by  counsel 
for  defendant,  although  made  to  show  that 
the  "parties  interested  in  the  prosecution  of 
this  case"  have  no  title  to  the  land  In  ques- 
tion, the  objection  of  the  counsel  for  the 
prosecution  being  that  the  date  of  the  loca- 
tion was  GO  da^s  subsequent  to  the  date  of 
the  location  offered  in  evidence  by  them. 
The  attempted  introduction  of  the  deed  from 
the  Bartletts  to  Isaac  Van  Horn  followed, 
but  there  was  no  offer  made  to  connect  the 
deed  in  order  to  show  title  in  said  Isaac  Van 
Horn,  and  to  connect  defendant  with  him, 
or  to  show  that  the  acts  of  the  defendant 


in  removing  and  destroying  the  building  on 
the  mining  claim  were  done  under  claim  or 
color  of  right.  The  <^er  of  the  deed  was 
"for  the  purpose  of  showing  that  this  prop- 
erty in  question  in  the  information,  together 
with  the  cabin  that  is  alleged  to  have  been 
torn  down,  was,  prior  to  the  alleged  offense, 
sold  ahd  conveyed  to  one  Isaac  Van  Horn 
by  one  E.  C.  Bartlett."  In  the  absence  of 
any  attempt  or  offer  to  connect  the  defend- 
ant and  Isaac  C.  Van  Horn  with  some 
claim  of  right,  the  court  did  not  err  in  ex- 
cluding this  deed  from  the  evidence. 

4.  Error  is  predicated  on  the  refusal  of  the 
trial  court  to  permit  a  witness  for  the  defend- 
ant to  testify  to  the  condition  of  the  ground 
adjacent  to  the 'mining  claim  from  which 
the  building  was  removed;  but  we  do  not 
see  what  materiality  the  evidence  would 
have,  imlesB  to  show  that  there  wwe  no  In- 
dications of  oU  or  other  mineral  In  the 
vicinity.  In  the  absence  of  any  offer  to 
show  the  materiality  of  such  testimony,  we 
cannot  say  that  the  court  erred  In  exclud- 
ing this  evidence. 

5.  The  main  contention  of  the  plaintiff  in 
error  Is  that  the  so-called  "placer  mining 
claim"  was  not  mineral  land,  and  that  no 
oil  was  discovered  before  or  after  the  loca- 
tion on  the  claim.  This  is  not  disputed  in 
the  evidence,  the  only  claim  being  that  the 
location  was  in  the  oil  belt,  and  in  certain 
formations  that  indicated  the  presence  of 
oil.  The  trial  court  seemed  to  proceed  up- 
on the  theory  that  if  the  location  of  the  oil 
placer  claim  was  made  in  good  faith,  and 
with  the  intention  to  exjilore  for  oil,  this 
was  sufficient  for  the  purposes  of  the  case. 
Although  the  evidence  is  clearly  insufficient 
to  establish  the  right  of  the  locators  or  their 
assigns  to  title  to  the  land  without  discov- 
ering oil  on  the  premises,  or  in  a  contest  be- 
fore the  officers  of  the  government  land  of- 
fice, yet  we  think  that  the  testimony  shows 
that  the  location  was  made  in  good  faith. 
It  is  certainly  unnecessary  to  show  in  a 
prosecution  like  the  one  at  bar  that  the  min- 
ing claim  upon  which  the  trespass  is  made 
was  one  that  would  be  upheld  in  a  contest 
therefw.  The  object  of  the  statute  was  to 
prevent  the  wanton  destruction  of  property 
on  a  mining  claim,  as  well  as  on  mineral 
lands,  in  order  to  prevent  the  lawless  acts 
of  parties  claiming  the  land  or  others.  To 
hold  to  the  rigid  rule  contended  for  by  coun- 
sel for  plaintiff  in  error  would  be  to  leave 
the  improvements  of  miners  and  prospectors 
at  the  mercy  of  those  who,  from  caprice  or 
malice,  would  invade  their  locations,  even 
though  Imperfectly  made,  and  destroy  the 
fruits  of  their  toll.  We  cannot  assent  to 
such  a  rule,  as  such  a  doctrine  would  trans- 
fer to  the  arena  of  a  criminal  prosecution 
land  contests  and  disputes  over  the  title,  and 
prevent  the  punishment  of  wanton  despoil- 
ers,  and  Invite  lawlessness.  The  exploration 
of  the  mineral  lands  of  the  government 
should  be  encouraged,  and   has  been  en- 
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couraged  by  national,  state,  and  local  laws; 
and  the  honest  efforts  of  those  making  min- 
eral locations  ought  not  to  be  discouraged 
by  inviting  the  destruction  of  their  property 
by  trespassers  who  have  no  claim  or  color 
of  right  to  the  premises  they  trespass  up- 
on. The  supreme  court  of  California,  In  the 
case  of  Gregory  v.  Pershbalier,  73  Cal.  116, 
14  Pac.  401,  says:  "It  is  insisted  by  coun- 
sel for  respondents  that  no  location  of  min- 
eral land'  Is  valid  unless  valuable  mineral 
bad  been  actually  discovered  In  the  land 
before  the  location  was  made.  As  to  placer 
claims,  we  find  no  such  condition  in  the  acts 
of  congress,  in  the  local  laws,  or  practice 
of  miners."  Again,  the  court  says:  "Of 
course,  a  patent  for  mineral  lands  can  only 
issue  under  the  acts  of  congress  relating  to 
the  disposition  of  mineral  lands,  on  proof 
that  they  are  such."  As  the  evidence  shows 
that  the  oil  placer  mining  claim  from  which 
the  building  was  removed  was  located  in 
good  faith,  it  is  no  defense  to  the  unlawful 
act  to  say  that  mineral  does  not  exist  upon 
the  mining  claim.  The  defendant  admitted 
the  removal  of  the  building,  and  no  excuse 
or  justification  is  attempted  to  be  offered  for 
this  unlawful  act. 

6.  The  district  court  did  not  err  In  over^ 
niling  the  motion  of  the  plaintiff  In  error  for 
a  continuance.  No  diligence  was  shown  on 
the  part  of  the  defense,  and  due  diligence 
must  be  shown  before  the  continuance  can 
be  granted.  This  is  in  effect  conceded  by 
counsel.  The  absence  of  counsel  for  the  de- 
fendant in  an  adjoining  county,  attending 
court,  is  no  ground  for  continuance.  If  It 
were,  where  terms  of  court  conflict,  continu- 
ances would  be  of  frequent  occurrence. 

There  are  other  errors  assigned,  which 
will  not  be  considered,  as  they  were  either 
not  excepted  to  at  the  time  or  were  unim- 
portant. Finding  no  error  in  the  record 
properly  before  us,  the  judgment  of  the  dis- 
trict court  is  in  all  respects  affirmed. 

CONAWAY  and  POTTER,  JJ.,  concur. 


(5  Wyo.  433) 

CONNORS  et  al.  v.  CONNORS  et  al. 

(Supreme  Court  of  Wyoming.     July  1,  1895.) 

VaMDITT  op  MAKKrAGK— Leqitimact. 

1.  On  an  issue  of  the  legitimacy  of  children 
of  an  intestate,  it  was  proper  to  exclude  a  letter 
written  by  their  mother,  one  of  the  defendants, 
in  which  there  was  nothing  to  show  that  the 
marriage  to  the  deceased  was  invalid,  or  that  she 
was  not  his  wife,  or  affecting  the  legitimacy  of 
the  children. 

2.  A  marriage  without  a  license  is  not  in- 
valid, though  the  parties  participating  in  the 
ceremony  may  he  criminally  liable. 

Error  to  district  court,  Albany  county;  3, 
W.  Blaie,  Judge. 

Action  by  Huldah  M.  Connors  and  others 
against  Augusta.  Connors  and  another.  From 
a  judgment  for  defendants,  plalntUCs  bring 
error.    Afflrmed. 


W.  H.  Plahback,  for  plaintiffs  In  error.  C. 
B.  Cai-penter,  for  defendants  in  error. 

CONAWAY,  J.  The  four  infant  plaintiffs 
In  error  are  the  nephews  and  nieces  of 
Charles"  Connors,  deceased.  Defendants  in 
error  are  Augusta  Connors,  his  widow,  and 
Elmer  T.  Beltz,  administrator  of  his  estate. 
The  plaintiffs  In  error  claim  to  be  his  heirs 
at  law,  to  the  exclusion  of  his  widow  and 
children,  and  bring  this  proceeding  In  error 
to  review  and  reverse  a  Judgment  and  decree 
of  the  district  court  for  the  distribution  of 
the  estate  to  his  widow  and  children.  These 
children  are  Carl  Arthur  Raymond  Ooimors, 
bom  to  defendant  in  error  Augusta  Connors 
while  she  and  Charles  Connors  were  living 
togetheo:  as  husband  and  wife,  and  Robert 
Connors,  a  posthumous  child  bom  two 
months  after  the  death  of  Charles  Connors. 
Plaintiffs  in  error  seek  to  establish  two  prop- 
ositions—First, that  there  never  was  a  valid 
marriage  of  Charles  and  Augusta  Connors; 
and,  second,  that  Carl  Arthur  Raymond  Con- 
nors and  Robert  Connors  are  not  the  children 
of  Charles  Connors,  deceased. 

The  exclusibn  of  evidmce  of  admissions 
and  statements  of  Augusta  Connors,  includ- 
ing two  letters  written  by  her,  one  to  Charles 
Connors  and  one  to  another  man,  is  assigned 
as  error.  This  evidence  was  properly  exclud- 
ed. There  was  nothing  in  It  tending  to  show 
that  the  marriage  of  Charles  Connors  and 
Augusta  was  invalid,  or  that  she  was  not  his 
wife,  though  it  might  be  an  unfaithful  wife. 
Neither  is  it  admissible  as  evidence  affecting 
the  legitimacy  of  Carl  Arthur  Raymond  Con- 
nors and  Robert  Connors  and  their  property 
interests,  such  interests  being  represented  by 
Elmer  T.  Beltz,  administrator,  one  of  the  de- 
fendants in  error.  Augusta  Connors  was 
sworn  and  examined  as  a  witness  in  the  oase. 
This  is  the  proper  way  to  procure  her  testi- 
mony,—not  by  unsworn  statements  or  letters. 
It  is  proven  beyond  question  that  Charles 
and  Augusta  Connors  were  married  on  Au- 
gust 14,  1876,  and  lived  together  as  husband 
and  wife  until  May  3,  1892,  when  she  w»it 
to  Denver.  There  is  no  claim  that  they  were 
ever  divorced.  The  trial  court  finds  as  a 
conclusion  of  law  that  this  was  a  valid  mar- 
riage, whether  any  license  was  obtained  from 
the  county  clerk  or  not.  This  is  a  correct 
proposition  of  law,  although  the  parties  par- 
ticipating In  such  ceremony  might  be  crim- 
inally liable  in  case  of  the  absence  of  such 
license.  But  the  testimony  shows  satisfac- 
torily that  a  license  was  Issued,  but  not  re- 
corded, as  the  only  record  of  marriage  licenses 
as  of  that  time  appearing  In  the  county 
clerk's  office  is  an  index  of  su<^  licenses. 
This  license  is  indexed  as  of  the  day  after 
the  marriage,— probably  a  mistake  in  the  date. 
The  evidence  sustains  the  judgment  of  the 
district  court  in  favor  of  defendants  in  error, 
and  the  judgment  is  affirmed. 

OROBSBECK,  C.  J.,  and  POTTBR,  J,,  con- 
cur. 
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(5  Wyo.  439) 

ARNOLD  V.  STATE. 

(Supreme  Court  of  Wyoming.     July  1,  1895.) 

Criminal  Law — Evidence  of  Hostile  Witness — 

isstructiosb. 

1.  It  is  within  the  discretion  of  the  court  to 
allow  the  prosecution,  on  being  surprised  by  ad- 
verse testimony  from  one  of  its  witnesses,  to 
proceed  to  examine  such  witness  as  to  previous 
statements,  to  induce  him  to  make  his  testimony 
consistent  with  them,  and  to  show  the  reason 
the  prosecution  had  for  calling  him.  Groesbeck, 
C.  J.,  dissenting. 

2.  The  fact  that  answers  to  questions  ad- 
dressed to  a  hostile  witness  as  to  previous  state- 
ments made  by  him  for  the  purpose  of  making 
him  conform  his  testimony  to  his  former  state- 
ments, or.  to  show  grounds  for  calling  him  as  a 
witness,  tend  to  impeach  his  credibility  as  a 
witness,  will  not  render  such  answers  incompe- 
tent 

3.  A  ground  of  objection  to  evidence,  not 
made  at  the  trial,  cannot  be  urged  on  appeal. 

4.  Where,  on  a  criminal  prosecution,  the 
jury  might  infer  from  the  evidence  of  a  witness 
that  he  was  an  accomplice  of  the  defendant,  an 
instruction  upon  evidence  of  an  accomplice  is 
proper.     Groesbeck,  C.  J.,  dissenting. 

Error  to  district  court,  Converse  county; 
R.  H.  Scott,  Judge. 

George  Arnold  was  convicted  of  killing  neat 
cattle,  and  brings  error.    Atflrmed. 

M.  B.  Camplin  and  Baird  &  Churcbill,  for 
plaintiff  in  error.  B.  F.  Fowler,  Atty.  Gen., 
for  the  State. 

POTTER,  J.  Plaintiff  In  error  was  con- 
victed of  the  crime  of  unlawfully  killing  neat 
cattle,  being  charged  with  killing  a  certain 
black  cow,  the  property  of  F.  E.  Wolcott  & 
Co.  The  Jury  found  the  value  of  the  animal 
to  be  $15,  which,  under  the  statute,  subjects 
the  offender  to  Imprisonment  In  the  peniten- 
tiary, and  he  was  sentenced  to  such  imprison- 
ment for  the  term  of  three  years.  Several 
errors  are  assigned  and  relied  on,  which  we 
win  consider  In  their  order. 

It  is  first  assigned  as  error  that  the  court 
permitted  counsel  for  the  state  to  Inquire  of 
a  witness  (William  Dolan)  produced  by  It 
concerning  certain  statements  which  he  had 
made  to  said  counsel,  the  sheriff  and  others, 
to  the  cfTect  that  be  bad  witnessed  the  killing 
of  the  animal  by  the  defendant,  Arnold. 
When  Dolan  was  called  as  a  witness  It  had 
already  been'  shown  that  the  head  and  some 
other  remains  of  the  slaughtered  animal  had 
been  found  near  the  ranch  or  house  of  Ar- 
nold, which  was  situated  Inside  the  pasture 
of  F.  E.  Wolcott  &  Co.;  and  wagon  tracks 
were  discovered  leading  therefrom  to  said 
ranch.  Other  circumstances  had  also  been 
testified  to,  tending  to  connect  said  killing 
with  some  one  at  the  ranch  of  Arnold.  Dolan 
testified,  without  objection:  That  at  the  time 
when  it  was  claimed  the  animal  had  been 
killed  he  was  residing  upon  Arnold's  ranch 
with  him.  That,  when  In  company  with  Ar- 
nold one  day.  Prentice,  an  employe  of  F.  E. 
Wolcott  &  Co.,  had  asked  them,  "What  did 
you  fellows  do  with  the  beef  you  killed  up 
the  creek?"   That  he  (Dolan)  told  him  he  did 


not  know  anything  about  any  beef  that  was 
killed  up  the  creek,  but  that  there  was  a  beef 
which  had  been  killed  and  taken  to  town, 
which  was  as  animal  they  bad  got  from  Grass 
creek.  And  he  also  testified  such  animal  was 
not  killed  at  the  place  where  the  black  head 
had  been  found.  Thereupon  he  was  asked, 
"State  If  you  know  anything  about  a  black 
head  and  black  feet  being  found  around 
there,"  to  which  he  answered,  "No;  nothing 
more  than  what  Prentice  told  me  about  it" 
Counsel  for  the  state  then  put  to  bim  the  fol- 
lowing question:  "Mr.  Dolan,  I  want  to  re- 
fresh your  memory  by  calling  your  attention 
to  a  conversation  you  had  with  me  In  the 
office  of  the  jail  on  lafit  Wednesday,  since  the 
beginning  of  this  court.  In  reference  to  this 
matter;  and  now  ask  you  to  state  to  the  jury 
what  you  know  In  reference  to  the  killing  of 
a  black  cow  near  the  Arnold  ranch."  This 
was  objected  to  as  immaterial,  and  on  the 
ground  that  the  state  cannot  impeach  Its  own 
witness.  The  objection  was  overruled,  and 
exception  taken.  The  witness  answered,  "I 
know  just  what  I  stated  here."  This  question 
was  not  objectionable,  and  the  answer  did 
not  prejudice  the  defendant;  therefore,  on 
either  ground,  no  error  can  be  predicated  up- 
on It.  He  was  then  asked  If  he  remembered 
a  conversation  with  the  sheriff,  Mr.  Williams, 
and  counsel.  In  the  August  preceding,  in  the 
office  of  the  jail,  In  reference  to  the  matter, 
and  he  gave  an  affirmative  reply.  The  fol- 
lowing question  was  then  propounded  to  him-.. 
"Now  Mr.  Dolan,  refreshhig  your  memory  by 
reference  to  that  conversation,  will  you  state 
to  the  jury  what  you  know  In  reference  to 
the  killing  of  a  black  cow  In  August,  1802, 
near  Arnold's  ranch.  In  Converse  county?" 
Objection,  on  the  ground  that  It  had  already 
been  answered,  being  overruled,  he  replied, 
"What  I  have  told  here  is  all  that  I  know 
about  it"  Counsel  for  the  state  thereupon 
informed  the  court  that  he  had  placed  reli- 
ance upon  statements  of  said  witness;  that 
he  did  not  care  to  state  to  the  jury  what  they 
were,  but  he  had  been- led  to  rely  upon  his 
testimony,  and  had  been  disappointed  there- 
in; that,  as  he  appeared  to  be  a.  hostile  wit- 
ness, be  desired  leave  to  examine  him  by 
cross-examination,  and  by  asking  leading 
questions.  Defendant's  counsel  objected  to 
"the  statements  of  counsel  in  the  presence  of 
the  jury."  The  court  granted  the  leave,  to 
which  exception  was  taken.  Up  to  this  point 
It  Is  clearly  apparent  that  there  was  no  error. 
The  counsel  for  the  state  proceeded  to  Inter- 
rogate the  witness  further  In  a  leading  man- 
ner, and  first  asked  him  this  question:  "Mr. 
Dolan,  Isn't  It  a  fact  that  you,  along  about 
the  24th  of  August,  1892,  witnessed  the  klU- 
Ing  of  one  black  VB  cow  in  the  Wolcott  pas- 
ture, just  above  the  pasture  fence  of  the  de- 
fendant Arnold;  and  that  you  so  stated  to  the 
officers,  the  sheriff  and  deputy  of  this  county, 
and  myself,  on  a  day  of  August  last,  of  this 
year.  In  the  county  jail,  here  In  Douglas?" 
The  objection  made  to  this  question  at  the 
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time  was  tbat  the  examination  In  part  called 
for  matters  already  testified  to,  and  for  the 
further  reason  that  it  Is  the  fact,  and  not 
what  witness  may  have  stated,  that  the  Jury 
are  to  take  evidence  upon.  The  objection  be- 
ing overruled,  the  witness  answered,  "No, 
sir;  I  did  not  witness  it"  It  is  also  clear 
that,  whether  this  question  was  objectiona- 
ble or  not,  the  answer  did  not  and  could  not 
prejudice  the  defendant  The  objection,  how- 
ever, now  urged  that  the  state  could  not  Im- 
peach its  own  witness,  nor  discredit  him,  or 
that  it  was  incompetent,  was  not  made  to  the 
question  at  the  time.  The  next  question  was, 
"Answer  the  rest  of  the  question."  This  was 
not  objected  to,  and  was  answered:  "I  made 
such  a  statement  to  you.  I  told  you  just 
about  that"  No  objection  was  offered  to  the 
answer,  nor  was  any  motion  made  to  strike 
it  out  If  the  objection  to  the  preceding 
question  should  be  held  as  applying  to  the 
one  answered  as  last  above,  it  was  not  made 
on  the  ground  now  complained  of.  Several 
following  questions  were  put  to  the  witness 
with  respect  to  what  he  had  told  the  counsel 
and  the  officers,  some  of  which  were  not  an- 
swered; and  to  those  which  did  elicit  an  an- 
swer, the  witness  admitting  he  had  made  such 
statements,  the  objection  in  each  instance 
made  thereto,  by  counsel  for  defendant,  was 
either  that  the  question  had  already  been 
answered,  or  as  being  Indefinite  as  to  time 
and  place.  Upon  the  witness  being  recalled 
by  the  state,  and  other  similar  interrogatories 
being  propounded  to  him,  objections  were  In- 
terposed upon  the  sole  ground  that  they  were 
immaterial.  The  witness  had  stated  that  his 
former  statements  were  untrue. 

Whatever  the  rule  of  law  may  be  as  to  the 
right  of  the  prosecuting  counsel  to  Inquire  of 
a  hostile  or  unwilling  witness  produced  by 
him  concerning  his  previous  statements,  as 
applicable  to  the  case  at  bar,  we  are  clear 
that  in  no  instance  was  the  objection,  made 
upon  the  ground  that  it  was  Incompetent  oe 
improper  to  do  so.  The  attention  of  the  court 
was  not  at  the  time  "called  to  the  matter  of 
objection  now  urged  by  counsel  for  plaintiff 
In  error,  and  the  court  might  well  assume  that 
no  claim  or  contention  of  that  kind  was  in- 
tended to  be  asserted.  To  the  first  question 
attempting  to  refresh  the  memory  of  the  wit- 
ness, counsel  for  defendant,  it  is  true,  did 
dalm  that  the  state  could  not  impeach  Its 
own  witness,  but,  when  permission  was  re- 
quested to  examine  him  as  a  hostile  witness, 
no  objection  thereto  was  offered;  It  was  only 
stated  that  objection  was  taken  to  the  state- 
ments of  counsel  in  the  presence  of  the  jury. 
The  questions  complained  of  not  being  ob- 
jectionable on  the  grounds  indicated  by  the 
counsel  for  defendant  upon  the  trial,  and  no 
objection  thereto  then  being  stated  on  the 
ground  of  either  incompetency,  the  leading 
character  thereof,  that  they  tended  to  discred- 
it or  Impeach  the  witness,  or  that  they 
were  Improper  for  any  such  or  similar  rea- 
son, no  error  was  committed  in  overruling  the 


objections.  Whether  a  question  sliall  be 
permitted  that  has .  already  been  answered 
must  be  allowed  to  rest  very  largely,  if  not 
entirely,  within  the  sound  discretion  of  the 
trial  court  Certainly,  to  authorize  a  reversal 
of  a  judgment  for  such  a  reason,  there  should 
appear  to  have  been  a  flagrant  abuse  of  dis- 
cretion, which  has  clearly  been  prejudicial 
to  the  complaining  party. 

Notwithstanding  that  the  reason  already  as- 
signed might  practically  dispose  of  the  as- 
signment of  error  under  discussion,  we  go 
farther  than  that  We  think  the  circumstan- 
ces bring  the  case  clearly  within  the  rule, 
best  sustained  by  authority,  allowing  a  party 
to  int^Togate  an  unwilling  witness  produced 
by  him  respecting  his  previous  statements, 
conti-adlctory  of,  or  Inconsistent  with,  his  tes- 
timony. Hurley  v.  Sta.te.  46  Ohio  St  320,  21 
N,  E.  645;  Bullard  v.  Pearsall,  53  N.  Y.  230; 
State  V.  Tall,  43  Mhin.  273,  45  N.  W.  449; 
State  V.  Sorter  (Kan.  Sup.)  34  Pac.  1036; 
1  Rice,  Ev.  p.  615.  We  do  not  think  the  trial 
court  In  the  case  at  bar  abused  the  sound 
discretion  with  which  It  Is  vested.  It  Is  true 
that  a  party  producing  even  a  hostile  witness 
may  not,  upon  being  surprised  by  his  testi- 
mony, proceed  to  examine  him  as  to  previous 
statements  or  otherwise,  merely  to  discredit 
him;  but  we  do  not  perceive  that  to  have 
been  the  controlling  purpose  In  this  case. 
That  the  answers  of  such  a  witness  may  in- 
volve him  In  contradictions,  so  as  to  Inci- 
dentally affect  his  credibility,  does  not  pre- 
vent the  Inquiry.  The  purpose  evidently  was 
to  prove  the  recollection  of  the  witness,  and 
Induce  him  to  correct  the  error  In  his  testi- 
mony, and  make  it  consistent  with  his  former 
statements,  as  well  as  to  explain  the  circum- 
stances which  induced  the  party  to  call  hun. 
For  either  purpose  the  Inquiry  was  propo'. 
The  fact  that  our  legislature  has  recently  en- 
acted a  statute,  which  is  now  the  law  In  this 
state,  expressly  authorizing  such  an  exam- 
ination of  one's  own  witness,  Is  greatly  per- 
suasive of  the  reasonableness  of  the  rule  we 
here  approve;  more  especially  so  when  we 
consider  that  other  states  have  adopted  sim- 
ilar statutes.  The  witness  Dolan,  it  appear- 
ed, had  been  living  at  Arnold's  ranch  with 
him  at  the  time  when  It  was  alleged  the  ani- 
mal had  be«a  unlawfully  killed.  After  caus- 
ing himself  to  be  called  as  a  witness  for  the 
state  by  giving  information  to  the  effect  that 
he  had  witnessed  the  crime,  to  the  surprise 
of  the  state's  counsel,  he  deiles  all  knowl- 
edge of  it,  and  distinctly  says  he  did  not  wit- 
ness it  This  statement  could  not  have  been 
drawn  from  him  as  a  witness  for  (defendant, 
and  thereby  the  prosecutloo  was  Injuriously 
affected  by  his  testimony.  Occupying  the 
position  he  did,  his  denial  of  knowledge,  un- 
der all  the  circumstances,  resulted  as  in- 
juriously to  the  party  calling  him  aa  testi- 
mony of  a  positive  fact  If  that  kind  of  testi- 
mony Is  required  to  authorize  this  character 
of  Inquiry.  We  do  not  think  the  case,  so  much 
relied  on,  of  Com.  v.  Welsh,  4  Gray,  535,  con- 
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fllcts  with  the  views  here  e^ressed  as  appli- 
cable to  the  facts  in  this  case.  If  it  does,  and  li 
it  was  there  intended  to  declare  a  doctrine 
which  should  be  Inelastic,  and  should  under 
any  and  aU  circumstances,  regardless  of  the' 
Injurious  effect  upon  the  disappointed  party, 
preclude  an  inquiry  such  as  is  here  com- 
plained of,  when  the  witness  has  denied  any 
knowledge  of  a  fact  concerning  which  he  has 
been  examined,  then  the  majority  of  this 
court  decline  to  follow  it.  It  would  hardly 
be  questioned  that,  had  the  witness  Dolan 
corrected  Ills  testimony,  and  admitted  the 
truth  of  his  former  statements,  the  Inquiry 
would  have  been  proper  as  an  Inducement  to 
him  to  speak  the  truth.  I  cannot  comprehend 
how  the  result  of  the  examination;  whether 
successful  or  otherwise,  can  affect  in  any  way 
the  competency  of  the  original  inquiry,  or  of 
the  questions  which  arc  propounded.  If  suc- 
cess crowning  the  efforts  of  counsel  for  the 
state  would  have  rendered  the  method  per- 
mitted and  employed  unobjectionable,  surely 
it  is  Just  as  free  from  objection  if  failure  en- 
sued, and  the  witness  maintains  the  truth 
of  his  testimony  and  the  falsity  of  bis  previ- 
ous statements,  as  In  the  case  before  us. 

The  second  assignment  of  error  charges 
that  the  verdict  is  not  sustained  by  the  evi- 
dence. We  cannot  agree  with  counsel  as- 
serting this  proposition.  Having  carefully 
considered  all  the  evidence,  we  think  the  ver- 
dict is  amply  sustained  thereby. 

It  is  assigned  -as  error  that  the  court  re- 
fused to  allow  the  witness  Dolan  to  explain 
how  he  came  to  make  the  statements  which 
he  had  admitted  having  made.  This,  if  er- 
roneous, was  subsequently  cured.  While  the 
witness  was  on  the  stand,  counsel  for  prosecu- 
tion withdrew  aU  objection  to  such  explana- 
tions being  made,  and  counsel  for  defendant 
was  informed  by  the  court  he  might  proceed 
to  examine  the  witness  in  that  respect,  which 
counsel  then  declined  or  at  least  failed  to  do. 

The  court  gave  to  the  Jury  an  instruction 
relative  to  the  testimony  of  an  accomplice. 
The  law  with  reference  to  such  testimony 
was  fairly  well  stated  in  the  instruction.  It 
is  urged,  however,  that  it  was  Improper,  be- 
cause there  was  no  testimony  of  an  accom- 
plice given  upon  the  trial.  We  are  not  sure 
of  the  <?)rrectness  of  this  contention.  The 
Jury  might,  from  the  testimony  of  Dolan,  en- 
tirely outside  of  bis  admission  of  previous 
statements,  have  looked  upon  him  as  an  ac- 
complice; and,  although  his  testimony  may 
have  been  very  slight,  we  are  not  prepared 
to  say  that  it  was  entirely  Improper  to  cau- 
tion the  Jury  with  respect  to  the  testimony 
of  an  accomplice,  and  explain  in  that  con- 
nection the  extent  of  corroboration  required 
In  such  case.  Further  than  that,  however, 
we  cannot  impute  any  prejudice  to  the  de- 
fendant by  the  giving  of  the  instruction  com- 
plained of.  If  irrelevant,  we  cannot  conceive 
that  in  this  case  it  was  harmful. 

The  last  assignment  of  error  is  the  refusal 
of  the  court  to  give  the  tenth  Instruction  re- 


quested by  the  defendant,  which  attempted 
to  define  the  effect  of  circumstantial  evidence. 
The  counsel  for  plaintiff  in  error  is  mistakoi 
in  his  statement  that  no  instructions  were 
given  upon  the  effect  of  such  evidence.  The 
court  gave  to  the  Jury  Instructions  Nos.  5  and 
9  requested  by  defendant,  both  of  which  had 
reference  to  circumstantial  evidence,  and  the 
effect  thereof,  a-nd  correctly,  as  well  as  suffi- 
ciently cautioned  and  instructed  the  Jury  in 
that  regard.  We  are  inclined  to  look  upcHi 
said  tenth  request  as  misleading,  seemingly 
open  to  the  construction  that  each  circum- 
stance, not  all  taken  together,  must  be  con- 
sistent, and  in  harmony  with  the  guilt  of  the 
accused;  and  also  that  each  circumstance 
must  be  of  such  a  character  that  it  cannot 
reasonably  be  true  and  the  defendant  be  in- 
nocent However  this  may  be,  the  Jury  were 
sufilciently  instructed  in  this  particular.  For 
the  foregoing  reasons,  the  majority  of  the 
court  conclude  that  there  is  no  error  in  the 
record.    Judgment  affirmed. 

CONAWAT,  J.,  concnra 

6R0ESBECK,  C.  J.  I  dissent  The  wit- 
ness Dolan,  called  by  the  prosecution,  testi- 
fied that  he  knew  nothing  about  the  killing 
of  the  animal  for  the  killing  of  which  the 
defendant  was  accused,  except  what  was  told 
to  him  by  Prentice,  a  witness  for  the  prose- 
cution. Upon  the  statement  of  the  attorn^ 
for  the  prosecution  that  the  witness  appear- 
ed to  be  "hostile,"  the  court  permitted  the  ex- 
amination of  the '  witness  as  to  statements 
made  by  the  witness  out  of  court.  I  think 
these  questions  were  sufficiently  objected  to, 
even  though  the  language  of  defendant's  at- 
torney in  making  the  objections  was  perhaps 
technically  inexact.  The  counsd  objected  to 
one  question,  which  contained  a  direct  lead- 
ing question,  asking  the  witness  if  he  had 
not  witnessed  the  killing  of  the  cow  about 
the  24th  of  August,  1892,  at  a  certain  place 
nan)ed  in  the  question,  and  a  question  as  to 
the  statements  of  the  witness  to  tliat  effect, 
made  to  the  examining  attorney  out  of  court, 
specifying  the  time  and  place  of  the  state- 
ments, and  who  were  present.  This  ques- 
tion was  objected  to  partly  upon  the  ground 
"that  it  is  the  fact,  and  not  what  witness 
may  have  stated  to  the  state,  that  tlie  Jury 
are  to  take  evidence  ui)on."  When  the  wit- 
ness answered  the  first  part  of  the  question, 
and  said  that  he  did  not  witness  the  killing 
of  the  animal,  counsel  for  the  state  asked 
him  to  "answer  the  rest  ,of  the  question," 
and  no  objection  was  taken  to  that  I  think 
that  this  reason  for  holding  that  the  ques- 
tion was  not  objected  to  properly  is  purely 
technical.  There  were  three  conversations 
brought  to  the  attention  of  the  witness,  at 
which  he  admitted  that  he  made  statements 
to  the  examining  counsel  and  others,  incul- 
I)ating  the  defendant,  inconsistent  with  his 
testimony  that  he  knew  nothing  about  the 
affair.    He  testifies  in  court.  In  response  to 
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the  question  of  the  attorney  for  the  defend- 
ant, that  all  these  statements  were  nntrne. 
A  party  may  have  the  right  to  contradict  his 
witness  who  unexpectedly  testifies  against 
him  by  cross-examination  as  to  what  he  had 
stated  in  regard  to  the  matter  on  a  former 
occasion,  either  in  court  or  otherwise,  and 
thus  refresh  the  memory  of  the  witness,  and 
give  him  full  opportunity  to  set  the  matter 
right  If  he  will,  and,  at  all  events,  for  the 
purpose  of  setting  the  party  right  before  the 
jury.  But  this  cannot  be  done  for  the  mere 
purpose  of  discrediting  the  witness.  Greenl. 
Ev.  §  444a,  a  note  to  the  statement  of  the 
author.  Com.  v.  Welsh,  4  Gray,  535.  This, 
In  effect,  is  the  rule  announced  in  Bullard  t. 
Pearsall,  53  N.  Y.  230,  where  it  is  said  that: 
"Such  questions  [as  to  previous  declarations 
Inconsistent  with  the  evidence  of  the  wit- 
ness] may  be  asked  for  the  purpose  of  prob- 
ing his  recollection,  recalling  to  bis  mind  the 
statements  he  has  previously  made,  and 
drawing  out  an  explanation  of  his  apparent 
inconsistency.  This  course  of  examination 
may  result  in  satisfying  the  witness  that  he 
is  fallen  into  error,  and  that  his  original  state- 
ments were  Incorrect,  and  it  is  calculated  to 
elicit  the  truth.  It  is  also  proper  for  the 
purpose  of  showing  the  circumstances  which 
induced  the  party  to  call  him.  Inquiries  cal- 
culated to  elicit  the  facts,  or  to  show  to  the 
witness  tliat  he  is  mistalien,  and  to  induce 
him  to  correct  his  evidence,  should  not  be 
excluded  simply  because  they  may  result  un- 
favorably to  his  credibility.  •  •  •  As  a 
matter  of  course,  such  previous  unsworn 
statements  are  not  evidence;  and,  when  the 
trial  is  before  a  jury,  that  instruction  should 
Ije  given."  It  is  stated  in  the  syllabus  to 
the  opinion,  and  this  is  the  doctrine  of  the 
case,  that  where  the  party  cross-examines  his 
own  witness,  and  the  sole  effect  of  an  af- 
firmative answer  to  a  question  aslied  by  such 
party  win  be  to  discredit  the  witness,  the 
question  is  properly  excluded,  and  this  rule 
is  the  correct  one  under  the  authorities.  Such 
I  believe  to  be  the  ruling  in  the  case  of  Hur- 
ley V.  State,  46  Ohio  St  320,  21  N.  E.  045. 
Applying  these  rules  to  the  case  at  bar,  there 
was  manifest  error  In  the  action  of  the  court 
and  counsel.  No  instruction  or  direction  was 
given  to  the  jury  to  the  effect  that  such  un- 
sworn previous  statements  of  the  witness 
were  not  evidence.  On  the  contrary,  addi- 
tional error  was  committed  when  the  court, 
against  the  objection  of  the  defendant,  gave 
to  the  Jury  the  following  instruction:  "The 
jury  are  Instructed  that  they  are  to  talce  an 
accomplice's  testimony  with  caution,  unless 
it  is  corroborated  by  other  evidence  of  facts 
and  circumstances  as  proven  at  the  trial. 
The  corroborating  evidence  need  not  of  itself 
be  suiSclent  to  show  the  commission  of  tlie 
crime,  nor  connect  the  defendant  with  it; 
nor  need  it  be  wholly  inconsistent  with  the 
theory  of  the  defendant's  Innocence.  It  is 
enough  if  it  tends  to  connect  the  defendant 
with  the  commission  of  the  crime."     This 


instruction  was  clearly  erroneous.  The  only 
evidence  that  could  possibly  be  considered 
that  of  an  accomplice  was  the  testimony  of 
Dolan,  and  nothing  in  his  testimony  shows 
'that  he  was  connected  with  the  crime.  He 
rented  the  ranch  of  defendant  near  the  scene 
of  the  killing,  and  was  occupying  It  when 
the  alleged  offense  was  committed,  and  was 
in  company  with  the  defendant  when  he  met 
Prentice,  a  witness  for  the  prosecution,  who 
accused  both  of  them  of  killing  the  cow. 
There  was  not  even  "slight"  evidence  that 
Dolan  was  an  accomplice.  With  this  instruc- 
tion In  the  case,  and  in  the  absence  of  any 
instruction  modifying  It,  or  an  instruction  or 
direction  to  the  jury  not  to  consider  the  state- 
ments made  by  Dolan  out  of  court,  which 
be  stated  under  oath  were  untrue,  it  is  clear 
to  my  mind  that  the  Jury  regarded  such 
statements  as  substantive  evidence,  and  the 
evidence  of  an  accomplice.  In  a  doubtful 
case  like  this,  where  the  evidence  was  pure- 
ly circumstantial,  this  was  sufficient  to  turn 
the  scale  against  the  defendant  It  Is  not 
proper,  in  my  judgment,  to  permit  the  prose- 
cution to  manufacture  evidence  In  this  way, 
or  to  get  it  before  the  Jury  as  evidence,  with- 
out asking  the  defendant  to  explain  bis  In- 
consistent statements,  and  without  any  di- 
rection to  the  jury  to  disregard  such  state- 
ments as  evidence.  When  instructions  are 
given  to  the  Jury,  ail  extraneous  matter  must 
be  excluded  from  the  case,  and  no  instruc- 
tions should  be  based  on  an  assumed  fact 
not  in  the  record,  and  especially  the  judge 
should  not  state  anything  not  in  the  proofs. 
Bish.  New  Cr.  Proc.  §  978,  and  cases  cited; 
Clark,  Cr.  Proc.  §  404  et  seq. 

The  fact  that  by  legislation  since  the  trial 
a  party  is  permitted  to  Impeach  his  own 
witness  is  no  reason  for  upholding  the  ruie 
contended  for  in  the  majority  opinion.  The 
statute  is  not  declaratory  of  the  common 
law,  but  establishes  a  new  rule  of  evidence. 
But,  even  if  it  could  be  applied  to  the  case 
at  bar,  yet  there  would  be  error  in  the  ac- 
tion of  the  court  and  counsel  In  the  case  at 
bar.  This  statute  provides  that  a  party  pro- 
ducing a  witness  shall  not  be  allowed  to  im- 
peach his  credit  by  evidence  of  iila  bad  char- 
acter, but  may  contradict  him  by  other  evi- 
dence, and  may  also  prove  that  at  other 
times  he  has  made  statements  inconsistent 
with  his  present  testimony;  and  this  rule  ap- 
plies to  criminal  as  well  as  to  civil  causes. 
Before  the  proof  last  mentioned  can  be  given, 
the  circumstances  of  the  supposed  statements 
sufficient  to  designate  the  particular  occa- 
sion as  near  as  may  be  must  be  mentioned  to 
the  witness,  and  he  must  be  asked  whether 
or  not  he  made  such  statements,  and,  if  so, 
"allowed  to  explain  them."  Sess.  Laws  1885, 
c.  OS.  It  seems  that  under  this  statute  the 
explanation  of  the  lnc(Hisistent  statements 
must  go  with  his  testimony,  and  that  it 
would  not  do  to  thrust  upon  the  defendant 
the  burden  of  requiring  an  explanation  from 
the  witness.     However,  under  the  conunon- 
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law  rule  in  force  at  tbe  trial  of  tbe  case,  this 
explanation  should  have  beea  required  of  the 
witness  while  he  was  being  examined  by  the 
prosecution,  in  my  Judgment  Tliis  would  be 
fair  to  the  witness,  and  Just  to  the  defendant 
But,  independently  of  this,  it  plainly  appears 
in  the  record  that  the  purpose  of  the  prosecu- 
tion was  not  to  elicit  the  truth  from  the  wit- 
ness, as  it  was  not  attempted  by  the  prosecu- 
tion to  get  any  explanation  at  all  from  liim, 
and  only  withdrew  its  objection  to  lila  ex- 
planation after  all  the  statements  had  gone 
to  the  Jury.  But,  aside  from  this  unfair  and 
prejudicial  examination  of  tbe  witness,  the 
error  of  the  court  below  is  glaring.  It  should 
have  directed  the  Jury  to  disregard  the  pre- 
vious nnswMii  statements  of  the  witness  Do- 
lan,  which  were  stated  by  blm  to  be  untrue. 
The  authority  cited  in  the  majority  opinion 
shows  this  to  be  the  rule.  Bullard  t.  Pear- 
saU,  supra.  This  error  was  only  intensified 
by  the  action  of  the  court  in  instructing  the 
Jury  as  to  the  evidence  of  an  accomplice, 
when  there  was  no  evidence  whatever  gLv«i 
by  an  accomplice.  The  Jury  must  have  giv- 
en these  statements  the  force  of  evidence, 
under  the  instruction  of  the  court  (U)  these 
statements  of  Dolan  would  have  made  him 
iin  accomplice  if  be  had  testified  to  their 
truth.  The  Judgment  of  the  district  court 
should  be  reversed,  and  the  defendant  award- 
ed a  new  trial. 


(5  Wyo.  453) 

BLAYMAKER  v.  PHILLIPS.* 

(Sopteme  Court  of  Wyoming.     Jnly  1,  1885.) 

Blbotions — Indobsbmbnt  or  Ballots — OrnoiAi. 
Stamp— Imituls  or  Jodob— Oohstito- 

TIOKALITT  or  LaW. 

1.  Seas.  Laws  1890,  c.  80,  t  130,  providing 
that  in  the  ctmrass  of  the  votes,  any  ballot 
«rhich  is  not  indorsed  by  the  official  stamp,  or 
has  not  the  name  or  initials  of  the  jadge  of  elec- 
tion, as  provided  in  that  act,  shall  be  void,  and 
■hall  not  be  counted,  requires  that  both  the 
official  stamp  and  the  name  or  initials  of  the 
jD^e  of  election  appear  on  the  ballot,  Oroes- 
beck,  C.  J.,  dissenting. 

2.  Sess.  Laws  1890,  c.  80,  t  130,  reqniring 
both  the  official  stamp  and  the  name  or  initials 
of  the  judge  of  election  to  make  the  ballot  viUid, 
is  in  full  conf<»mit7  with  Const  art.  6,  |{  1,  2, 
giving  certain  citizens,  not  falling  within  any 
of  the  classes  excluded,  the  ri^ht  to  vote;  and 
section  11,  providing  for  elections  by  a  secret 
ballot  and  that  only  the  official  ballots  shall  be 
received  and  counted;  and  section  13,  impos- 
ing upon  the  legislature  the  duty  to  pass  laws  to 
secure  the  pnri^  of  elections.  Groesbeck,  C.  J., 
dissenting. 

3.  Unless  the  official  stamp  and  the  name  or 
initials  of  a  Judge  of  election,  provided  for  by 
Sesa  Laws  1890,  c.  80,  {  130,  appear  npon  tbe 
exterior  of  a  ballot  when  it  is  folded  so  as  to  con- 
ceal its  face,  as  required  by  section  122,  the  bal- 
lot cannot  be  counted.  Groesbeck,  O.  J.,  dis- 
senting. 

Case  reserved  from  district  court,  Oonvene 
comity. 

Proceeding  by  Samuel  Slaymaker  against 
Arthur  W.  FhlUipa  to  contest  an  election. 
Cause  reserved  for  the  decision  of  the  to- 
preme   court    upon    important   and   difficult 

BBehearing  pending. 


qne8ti<»8  arising  In  the  cause.    Judgment  for 
defendant 

Lacey  &  Van  Devanter.  for  plalntUC.  B. 
W.  Breckona,  for  defeodant 

OONAWAT,  J.  This  Is  an  election  contest 
Plaintiff  and  defendant  were  candidates  foe 
the  office  of  clerk  of  the  district  court  fo» 
Converse  county,  and  defendant  had  a  major- 
ity of  the  votes  cast,  counted,  and  returned 
for  the  office.  Plaintiff  contends,  however, 
that  the  ballots  cast  at  three  voting  precincts 
in  the  county  were  illegal  and  void,  and 
should  not  have  been  counted,  and  were 
coimted  contrary  to  express  provisions  of  our 
statute.  If  tbe  votes  of  these  precincts  were 
rejected,  plaintiff  would  be  elected.  The  al- 
leged illegality  In  the  ballots  cast  at  these 
three  precincts  consisted  in  their  not  having 
the  name  or  Initials  of  either  of  tbe  Judges 
of  election  upon  the  beck  or  upon  any  part 
of  any  of  tbe  ballots,  and  in  two  of  the  pre- 
cincts none  of  the  ballots  were  indorsed  with 
the  official  stamp,  though  the  stamp  was 
placed  upon  tbe  face  of  the  ballots,  at  the 
bead  of  the  ballots.  Upon  these  facts,  the 
district  court  reserves  for  our  decision  tbe 
following  important  and  difficult  questions: 
"(1)  Are  the  provisions  of  tbe  election  laws 
of  Wyoming  which  require  that  the  Judge  of 
election,  before  delivering  any  ballot  to  an 
elector,  shall  print  on  the  back  of  the  ballot 
the  designation  'Official  BaUot'  and  the  other 
words  provided  by  said  laws,  and  that  one  of 
said  Judges  shall  write  his  name  or  initials 
upon  tbe  back  of  each  ballot  directory  <mly, 
or  are  they  mandatory?  (2)  Should  any  of 
the  ballots  cast  at  said  election  at  eith»  of 
the  above-named  precincts  be  rejected,  and, 
if  so,  which  of  said  ballots  should  be  so  re- 
jected? (3)  Upon  the  facts  aforesaid,  should 
Judgment  be  entered  for  the  plaintiff  or  for 
tbe  def  aidant  7" 

Section  110  of  chapter  80  of  the  Session 
Laws'  of  1890  provides  that  the  coimty  derk 
or  derk  of  the  municipality.  In  case  of  a  mu- 
nicipal election,  shall  furnish  to  the  Judges  of 
election  the  proper  number  of  ballots',  and 
provides,  further,  that  "he  shall  also  deliver 
to  the  said  Judges  a  rubber  or  other  stamp 
with  ink  pad  for  the  purpose  of  stamping  or 
designating  the  official  tickets  as  hereinafter 
provided.  Said  stamp  shall  contain  thr 
words  'Official  Ballot'  the  name  and  number 
of  tbe  polling  precinct,  tbe  name  of  the  coun- 
ty or  municipality  as  the  case  may  be,  and 
the  name  and  official  designation  of  the  clerk 
who  furnishes  the  tickets."  Section  US  of 
tbe  same  act  provides  as  follows:  "At  each 
election  the  Judges  of  election  shall  designate 
two  of  said  Judges  who  shall  deliver  the  bal- 
lots to  the  qualified  electors.  Before  deliv- 
ering any  ballot  to  an  eiectcw  the  said  Judge 
shall  print  on  the  back  and  near  the  top  of 
the  ballot  with  a  rubber  or  other  stamp  pro- 
vided for  that  purpose  the  words  'Official  Bal- 
lot,' and  the  other  words  on  the  said  stamp 
as  hereinafter  provided,  and  one  of  the  said 
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judges  shall  write  his  name  or  Intials  npon 
the  back  of  each  ballot  and  directly  under  the 
official  stamp.  •  •  •"  Section  130,  in  so 
far  as  It  affects  the  questions  before  us,  pro- 
vides as  follows:  "In  the  canvass  of  the 
votes  any  ballot  which  is  not  endorsed  by  the 
official  stamp  or  has  not  the  name  or  Initials 
of  the  Judge  of  election  as  provided  in  this 
act  shall  be  void  and  shall  not  be  counted." 
There  can  be  no  question  that  this  last  provi- 
sion is  mandatory.  The  language  that  the 
ballots  specified  "shall  not  be  counted"  re- 
quires no  construction,  and  admits  of  none. 
It  seems  to  be  as  plain  as  any  words  that 
could  be  selected.  But  counsel  contend  that 
the  provision  may  be  construed  to  require  the 
absence  of  both  the  stamp  and  the  name  or 
Initials  of  one  of  the  judges,  in  order  to  make 
the  ballot  void.  Some  room  for  this  idea  Is 
furnished  by  the  language  of  the  statute  In 
specifying  negatively  and  disjunctively  what 
defects  shall  cause  the  rejection  of  the  bal- 
lot, and  not  putting  the  provision  In  the  af- 
firmative form  of  declaring  what  snail  be 
requisite  in  the  indorsement  of  a  ballot,  oth- 
erwise legal,  to  authorize  It  to  be  counted. 
If  the  statute  said  that  a  ballot,  otherwise  le- 
gal, should  be  counted  on)v  when  it  Is  In- 
dorsed by  the  official  stamp,  or  nns  tue  name 
or  initials  of  the  judge  of  election,  as  pro- 
vided in  this  act,  it  would  be  clear  that  the 
presence  of  either  one  or  the  other  would  au- 
thorize the  counting  of  the  ballot  But  as 
the  provision  reads  It  Is  equally  clear  that 
the  meaning  Is  that  the  absence  of  either  one 
or  the  other  shall  cause  the  rejection  of  the 
ballot.  The  name  and  Initials  are  inter- 
changeable, of  course,  and  both  of  these  are 
not  required.  This  all  seems  obvious  from 
a  mere  inspection  of  the  language,  and  this 
disposes  of  all  the  points  made  by  counsel 
for  defendant  in  brief  or  oral  argument 

But  one  member  of  this  court  insists  that 
this  Is  an  unreasonable  and  unconstitutional 
restriction  of  the  right  of  suftvage.  The 
majority  of  the  court  think  differently.  Tlie 
duty  of  courts  to  pass  upon  the  constitu- 
tionality of  acts  of  the  legislature  is,  per- 
haps, the  most  delicate  duty  they  have  to 
perform.  Courts  may  well  hesitate  long  be- 
fore declaring  an  act  of  the  legislature  in- 
valid, or  unreasonable  to  the  extent  of  be- 
ing unconstitutional,  and  then  should  not 
do  so  unless  such  conclusion  Is  necessary 
and  unavoidable.  The  question  whether  a 
provision  is  reasonable  or  unreasonable  is  a 
question  primarily  for  the  legislature  to  de- 
cide In  enacting  the  law.  And  it  has  been 
held  that  It  Is  the  duty  of  the  courts  to  en- 
force statutory  provisions,  however  unrea- 
sonable they  may  appear.  Steamboat  Co.  v. 
Foster,  5  Ga.  194.  In  case  of  apparent  con- 
flict between  statutory  and  constitutional 
provisions,  they  should  be  harmonized.  If 
possible.  But  we  find  no  conflict  between 
the  statutory  provisions  under  consideration 
and  the  constitution  in  any  of  Its  provisions. 
The  constitution  Imposes  upon  the  legisla- 


ture the  duty  to  pass  laws  to  secure  the 
purity  of  elections  and  to  guard  against 
abuses  of  the  elective  franchise.  Article  6, 
!  13.  Section  11  of  the  constltuti<m  Imposes 
further  legislative  duties  In  these  words: 
"All  elections  shall  be  by  ballot  The  legis- 
lature shall  provide  by  law  that  the  names 
of  all  candidates  for  the  same  office  to  be 
voted  for  at  any  dection,  shall  be  printed 
on  the  same  ballot,  at  public  expense,  and 
on  election  day  to  be  delivered  to  the  Toters 
within  the  polling  place  by  sworn  public 
officials,  and  only  such  ballots  so  delivered 
shall  be  received  and  counted.  All  voters 
shall  be  guaranteed  absolute  privacy  in  the 
prepai:atIon  of  their  ballots,  and  the  secu- 
rity of  the  ballot  shall  be  made  compulsory." 
Our  election  law  was  enacted  before  the  con- 
stitution went  into  effect  by  the  admission 
of  Wyoming  as  a  state,  but  after  the  con- 
stitution had  been  adopted  by  the  constttn- 
tional  convention  and  ratified  by  vote  of 
the  people.  It  was  thus  as  complete  an  ex- 
pression of  the  will  of  the  people  as  to  the 
character  of  election  law  they  desired,  and 
as  efficient  Information  to  the  legislature 
upon  that  subject,  as  it  was  afterwards 
when  it  went  Into  effect  as  the  constitution 
of  the  state  of  Wyoming.  And  the  act  In 
question  has  been  left  In  force  ever  since 
without  Important  change,  and  no  change 
affecting  the  questions  submitted  for  our  de- 
cision, as  providing  the  means  tor  carrylni; 
these  constitutional  provisions  Into  effect. 
This  Is  an  emphatic  legislative  indorsemeut 
of  these  provisions  as  they  stand  to-day; 
and  they  follow  the  constitutional  provlsionii 
very  closely.  It  will  be  observed  that  not  a 
single  one  of  these  constitutional  provisions 
Is  self-executing.  There  could  not  be  an 
election  by  ballot  without  a  law  providing 
means  for  the  polling  of  the  vote  by  ballot 
So  as  to  the  other  provisions.  It  was  and  is 
necessary,  and  the  constitution  expressly  re- 
quires, that  the  legislature  shall  provide  by 
law  for  the  privacy"  of  voters  in  preparing 
their  ballots,  for  the  compulsory  secrecy  of 
the  ballot,  that  the  names  of  candidates 
shall  be  printed  on  the  same  ballot .  at 
public  expense,  and  delivered  on  election 
day  to  the  voters  within  the  palling  place  by 
sworn  public  officials,  and  that  only  such 
ballots  BO  delivered  shall  be  received  and 
counted.  Legislation  was  and  is  necessary 
to  provide  the  public  official  to  deliver  the 
ballots,  and  to  provide  the  means  of  identi- 
fication requisite  to  carry  out  the  provision 
that  only  such  ballots  so  delivered  should 
be  received  and  counted,  and  to  exclude  all 
others. 

If  we  could  entertain  a  doubt  as  to  the  cor- 
rectness of  our  conclusion  that  section  130 
of  the  act  of  1890  requires  both  the  official 
stamp  and  the  name  or  Initials  of  a  judge  of 
the  electlcn  to  make  a  valid  ballot  and  that 
the  legislature  has  not  exceeded  Its  authwity 
in  enacting  the  provisions  quoted  from  the 
act,  and  that  they  are  not  In  confilct  with  ths 
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constitution,  there  ore  some  furtlier  considera- 
tions which  would  suffice  to  remove  all  doubt 
We  have  examined  a  considerable  number  of 
cases  industriously  collated  by  the  chief  Jus- 
tice, and  fairly  collated,  without  regard  to 
the  que8ti<»i  of  whether  they  sustain  his  dis- 
sent or  not  We  have  also  examined  the 
authorities  at  hand  upon  the  general  question 
of  the  authority  of  legislatures,  under  con- 
stitutions more  or  less  similar  to  our  own, 
to  enact  laws  resulting  In  the  rejection  of  il- 
legal ballots,  even  when  involving  large  num- 
bers of  votes,  the  votes  of  entire  precincts, 
«r  districts  consisting  of  a  number  of  pre- 
cincts, or  the  validity  of  an  entire  election. 
After  such  examination,  we  feel  safe  in  an- 
nouncing the  following  proposition:  No  re- 
spectable authority  can  be  found  denying  the 
power  of  the  legislature  to  define  and  pre- 
acribe  what  shall  constitute  a  lawful  ballot. 
And  the  further  proposition  that  no  respecta- 
ble authority  can  be  found  denying  the  pow- 
«r  of  the  legislature  to  enact  that  none  but 
lawful  ballots  shall  be  received  or  coimted. 
Such  provisions  our  legislature  has  enacted. 
The  first  subdivision  of  section  164  of  the  act 
of  1890  reads:  "No  officer  shall  deposit  in 
the  l)allot  box  any  ballot  except  a  lawful 
one.  A  lawful  ballot  is  an  official  ballot  offi- 
cially stamped  and  marked  with  the  initials 
or  name  of  a  judge  of  the  election,  and  offer- 
ed by  a  qualified  elector  during  the  time  of 
election."  And  the  authorities  are  unanimous 
to  the  eftect  that  an  illegal  ballot  will  not  be 
counted.  If  It  be  considered  doubtful  wheth- 
«r  section  130  requires  both  the  official  stamp 
and  the  name  or  Initials  of  a  judge  of  the 
election  upon  the  ballot,  it  cannot  be  consld- 
«red  doubtful  under  section  164.  And  section 
12S  of  the  act  provides  also  that  "no  Judge 
of  election  shall  deposit  in  any  ballot  box  any 
ballot  upon  which  the  official  endorsement 
hereinbefore  provided  for  does  not  appear." 
~The  official  Indorsement  Is  the  official  stamp, 
with  the  name  or  initials  of  a  Judge  of  elee- 
tlon  written  directly  under  it  by  himself. 
The  meaning  of  these  tiiree  sections  taken 
togetbo-  is  clear.  A  legal  ballot  is  one  with 
both  the  official  stamp  and  the  name  or  In- 
itials of  a  Judge  of  the  election  upon  it  No 
Judge  of  election  shall  deposit  any  other  bal- 
lot In  any  ballot  box,  and  uo  other  ballot 
shall  be  counted.  And,  If  any  Judge  of  elec- 
tion deposit  any  other  ballot  In  any  ballot 
box,  the  act  Is  highly  penal.  The  eleventh 
subdivision  of  section  164  provides;  "Any 
officer  violating  any  of  the  provisions  of  this 
section  shall  be  imprisoned  tn  the  penitentia- 
ry not  more  than  five  years  and  not  less 
than  one  year,  or  be  fined  not  more  than  two 
thousand  dollars  and  not  less  than  one  hun- 
dred dollars,  or  may  be  both  imprisoned  and 
fined  as  aforesaid,  and  shall  forever  there- 
ntter  be  incapacitated  from  holding  any  civil 
office  or  of  exercising  the  elective  franchise 
In  Wyoming."  The  legislature  evidently  re- 
garded the  observance  of  these  provisions  as 
of  great  importance,  and  made  the  penalty 


thus  severe.  But  the  voter  has  duties  to 
perform  supplementary  to  that  of  the  officers, 
and  the  performance  of  these  duties  by  the 
voter  constitutes  an  Important  part  of  the 
scheme  of  the  constitution  and  the  statute  to 
secure  the  purity  of.  elections,  to  guard 
against  abuses  of  the  elective  franchise,  and 
to  secure  the  secrecy  of  the  ballot  And  sec- 
tion 165  of  the  act  imposes  a  severe  penalty 
upon  any  i>erson  upon  whom  any  duty  is 
imposed  by  tiie  act  "who  shall  willfully  do  or 
perform  any  act  by  this  act  prohibited,  or 
who  shall  neglect  or  omit  to  perform  any 
duty  imposed  by  this  act"  And  the  act  speci- 
fies some '  things  which  the  elector  himself 
shall  do,  and  some  things  which  he  shall 
not  do:  "On  receipt  of  his  ballot  the  elector 
shall  forthwith  and  without  leaving  the  poll- 
ing place,  retire  alone  to  one  of  the  places, 
booths  or  compartments  provided  to  prqtare 
his  ballot  He  shall  prepare  his  ballot  by 
marking  a  cross  before  or  after  the  name  of 
the  person  or  persons  for  whom  he  intends 
to  vote."  Section  120.  "No  elector  othei 
than  one  who  may,  because  of  his  disability 
to  read  or  physical  disability,  be  unable  to 
mark  his  ballot  shall  divulge  to  any  one  with- 
in the  polling  place  the  name  of  any  candi- 
date for  whom  he  intends  to  vote  or  (to)  ask 
or  receive  the  assistance  of  my  person  with- 
in the  polling  place  in  the  preparation  of  his 
ballot"  Section  127.  "Aft«  preparing  his 
ballot  the  elector  shall  fold  It  so  that  the  face 
of  the  ballot  will  be  concealed,  and  so  that 
the  endorsement  thereon  may  be  seen.  He 
shall  then  vote  forthwith  and  .before  leaving 
the  polling  plac&"  Section  122.  What  acts 
of  omission. or  commisslcui  will  subject  the 
elector  to  the  penalties  of  section  165  we  will 
not  now  cinislder.  But  we  cannot  regard  the 
elector  who  neglects  to  comply  with  any  of 
these  positive  provisions  of  the  statute  as 
blameless,  and  we  think  be  has  no  cause  of 
complaint  if.  In  consequence  of  such  neglect 
he  loses  his  vote.  The  positive  command  of 
the  statute  that  the  elector  shall  fold  his  bal- 
lot so  that  the  indorsement  may  be  seen  im- 
plies that  he  sbaU  look  for  such  Indorsement 
It  cannot  be  said  that  it  is  Impossible  for  him 
to  comply  with  this  requirement  when  the 
ballot  furnished  bears  no  tndorsemeut  The 
Judges  are  there  with  the  official  stamp.  It 
is  little  trouble  to  ask  them  to  indorse  the 
ballot  properly.  We  have  no  patience  to 
consider  the  idea  that  the  voters  generally 
have  not  the  Intdligence  to  do  this.  We  wIU 
not  speculate  as  to  what  presumptions  may 
arise  from  this  neglect  of  duty  by  the  officers 
of  the  three  precincts  named,  with  the  ac- 
.  quiescence  of  all  the  voters.  But  we  must 
say  that  the  effect  of  such  proceeding  is  to 
open  the  door  to  fraud  and  abuses  of  the 
elective  franchise  which  the  legislature  has 
properly  sought  to  close,  and  to  put  it  in  the 
power  of  unscrupulous  election  officers  and 
their  confederates  to  perpetrate  the  very 
frauds  and  abuses  which  it  is  the  object  of 
the  constitution  and  the  statute  to  suppress. 
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Such  Irregnlarities  may  occur  tbrougb  negli- 
gence In  case  of  a  fair  election,  but  we  are 
of  the  opinion  they  are  not  likely  to. 

But  these  are  minor  considerations  In  the 
discussion  of  the  questions  before  us.  The 
description  of  a  lawful  ballot  Is  plain.  The 
£ommana  to  the  judges  to  place  no  other  bal- 
lot in  the  ballot  box,  and  the  provision  that 
any  ballot  not  answering  to  the  description 
shall  not  be  counted,  are  plain.  Imperative, 
and  mandatory.  The  doctrine  of  all  the  au- 
thorities as  to  such  language  In  election  laws 
is  well  summed  up  In  McCrary  on  Elections 
'  at  section  180.  He  says:  "The  language  of 
the  statute  to  be  construed  must  be  consult- 
ed and  followed.  If  the  statute  expressly  de- 
clares any  particular  act  to  be  essential  to 
the  validity  of  the  election,  or  that  its  omis- 
sion shall  render  the  election  void,  all  courts 
whose  duty  It  Is  to  enforce  such  statute  must 
so  hold,  whether  the  particular  act  in  question 
goes  to  the  merits  or  affects  the  result  of  the 
election  or  not.  Such  a  statute  is  imperative, 
and  all  considerations  of  its  policy  or  Impol- 
icy must  be  addressed  to  the  legislature." 
We  are  willing  to  go  to  the  extreme  limit  of 
liberal  construction  In  order  to  save  an  hon- 
est election,  or  to  avoid  the  loss  of  votes  cast 
In  good  faith;  but  we  cannot  conceive  that 
it  Is  permissible  for  this  court  or  any  court 
to  set  aside  positive  legislative  enactments. 
The  statutes  under  consideration  are  too  clear 
in  their  meaning  to  require  construction.  The 
question  Is  simply  whether  we  will  enforce 
them  or  not.  We  are  of  the  opinion  that  the 
supreme  court  of  Kansas  has  well  stated  the 
correct  principles  applicable  to  such  cases  in 
Boyd  V.  Mills  (Kan.  Sup.)  37  Pac.  16,  as  fol- 
lows: "The  departure  from  the  law  In  mat- 
ters which  the  legislature  has  not  declared 
to  be  of  vital  Importance  must  be  substantial 
In  order  to  vitiate  the  ballots."  And  the  fol- 
lowing rule  from  the  same  case  commands 
our  approval:  "Where  the  law  is  explicit  in 
prohibiting  the  counting  of  any  ballot  which 
does  not  conform  to  the  requirements  of  the 
statute,  that  the  courts  wilt  enforce  the  law 
as  it  stands,  without  interposing  their  own 
Judgment  as  to  the  reasonableness  or  unrea- 
Muableness  of  the  requirements."  We  are 
of  the  opinion  that  the  statutory  provisions 
vmder  consideration  are  reasonable,  constitu- 
4onaI,  and  ettlclent  means  of  the  discbarge 
by  the  legislature  of  the  duty  Imposed  by  the 
constitution  to  pass  laws  to  secure  the  purity 
dt  elections,  to  guard  against  abuses  of  the 
elective  franchise,  and  to  make  the  secrecy 
of  the  ballot  compulsory. 

But  we  are  not  prepared  to  give  the  cato- 
aorlcal  answer  of  "Yes"  or  "No"  to  the  first 
question  reserved  for  our  decision;  neither  do 
the  facts  of  the  case  call  for  it.  We  should 
ue  loath  to  say  that  a  defective  stamp  not 
containing  all  the  words  required  by  the 
^■tatute,  used  upon  all  the  ballots  of  a  voting 
precinct,  would  require  the  rejection  of  the 
rote  of  the  precinct  cast  at  an  election  fairly 
and  honestly  conducted.   And  the  facts  of 


this  case  do  not  raise  this  question.  Neither 
do  we  decide  whether  the  stamp  and  the  name 
or  Initials  of  a  Judge  of  the  election  must 
be  upon  the  back  of  the  ballot  to  authorize 
its  counting.  If  the  stamp  and  the  name  or 
Initials  of  the  judge  were  upon  some  other 
portion  of  the  ballot,  and  the  ballot  were  fold- 
ed so  that  this  could  be  seen,  but  the  tickets 
printed  upon  the  face  of  the  ballot  concealed. 
It  might  be  that  this  would  be  a  sufficient 
compliance  with  the  spirit,  if  not  with  the 
letter,  of  the  law,  to  save  the  ballot  from  re- 
jection. This,  of  course,  In  the  absence  of 
fraud,  and  when  the  place  of  the  stamping 
and  the  writing  of  the  Initials  would  not  be  a 
mark  or  means  of  distinguishing  the  ballot 
from  ballots  cast  by  other  persons.  But  we  - 
are  of  the  opinion  that  the  oiUcial  stamp  ami 
the  name  or  initials  of  a  judge  of  the  election 
must  appear  upon  the  exterior  of  the  ballot 
when  it  is  so  folded  as  to  conceal  the  ticket^ 
which  it  bears  upon  Its  face;  and  if  this  Is 
not  the  case  the  law  must  be  enforced  whicii 
prohibits  the  counting  of  such  ballot  We  are 
inclined  to  regard  the  name  or  Initials  of  a 
judge  of  the  election,  written  by  himself  di- 
rectly under  the  official  stamp,  as  the  statute 
requires,  as  the  signature  of  the  judge  to 
the  words  Impressed  by  the  stamp,  and  as  the 
legal  means  and  the  best  means  of  certifying 
to  the  voter  that  the  ballot  Is  the  official  bal- 
lot of  the  precinct,  and  as  the  legal  means 
and  the  best  means  of  identification  by  the 
judges  of  the  ballot  offered  and  voted  by  the 
elector  as  the  Identical  official  ballot  furnish- 
ed to  him  by  the  judges  of  the  election. 

To  the  second  question  we  answer  that  all 
of  the  ballots  cast  at  the  three  precincts 
named  should  be  rejected. 

As  to  the  third  question,  we  are  not  In  po- 
sition to  say  whether  further  proceedings  may 
not  lawfully  be  had  prior  to  judgment.  Th(> 
cause  will  be  remanded  for  further  proceed- 
ings In  accordance  with  this  opinion. 

POTTER,  J.,  concurs.  GROESBECK,  C. 
J.,  dissents. 

GROESBECK,  C.  J.  (dissenting).  By  the 
decision  of  the  majority  of  this  court,  the 
voters  of  three  election  precincts  of  Converse 
county  have  been  deprived  of  the  right  to 
have  the  ballots  counted  as  cast  by  them, 
through  no  fault  of  their  own,  but  simply  and 
solely  through  the  carelessness  or  Inefficiency 
of  the  judges  of  election.  These  officers  were 
charged  by  the  law,  under  heavy  penalties, 
with  the  duty  of  placing  on  the  tmck  and 
near  the  top  of  the  ballots,  with  a  rubber  or 
other  stamp  provided  for  that  purpose,  the 
designation  "Official  Ballot,"  and  the  name 
and  number  of  the  polling  precinct,  the  name 
of  the  county,  the  date  of  the  election,  and 
the  name  and  official  designation  of  the  clerk 
furnishing  tiie  tickets;  and  one  of  the  judges 
of  election  was  required  to  write  his  name  or 
Initials  upon  the  back  of  each  ballot,  and  di- 
rectly under  the  Impression  of  the  official 
stamp.     Sections  110,  119,  c.  80,  Sess.  Laws 
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1890.  In  all  tbree  oC  the  precincts,  the  name 
or  Initials  of  a  judge  of  election  do  not  ap- 
pear on  any  of  the  ballots  voted,  and  at  two 
of  the  precincts  the  Indorsement  of  the  offi- 
cial ballot  was  not  stamped  on  the  back  of 
any  of  the  ballots,  although  It  was  printed  or 
stamped  on  the  face  of  the  ballots.  The  au- 
thority for  rejecting  these  ballots  and  exclud- 
ing them  from  the  count  rests  mainly,  if  not 
solely,  on  the  provisions  of  section  130  of  the 
election  law,  which  says  that  "in  the  can- 
vass of  the  votes  any  ballot  which  is  not  en- 
dorsed by  the  official  stamp  or  has  not  the 
name  or  initials  of  the  judge  of  election,  as 
provided  In  this  act,  shall  be  void  and  shall 
not  be  counted."  Counsel  for  the  defendant 
insists  that  this  act  may  be  so  construed  as 
to  permit  a  ballot  to  be  counted  which  has 
either  one  of  these  Indorsements,  the  official 
stamp,  or  the  name  or  initials  of  the  judge  of 
election.  Courts  have  been  extremely  cau- 
tious in  construing  the  Australian  ballot  law 
In  such  a  manner  as  not  to  disfranchise  the 
voter,  where  the  omission  Is  not  through  his 
own  fault,  and  any  construction  which  will 
uphold  the  ballot  and  secure  its  count  is 
seemingly  upheld,  though  the  reasons  ther»- 
for  are  not  always  very  satisfactory.  The 
statute  of  Minnesota  provided  that  the  initials 
of  two  of  the  judges  of  election  of  opposite 
political  parties  should  be  Indorsed  on  the 
ballot.  It  was  held  that  where  there  was  no 
willful  disregard  of  the  statute,  and  no  wrong 
or  fraud  intended  or  perpetrated,  the  require- 
ment was  not  mandatory,  but  was  oomplied 
with  if  the  Initials  were  those  of  two  judges 
of  the  same  political  faith.  But  this  was 
mainly  upon  the  ground  that  the  statute, 
though  requiring  the  indorsement  on  the  bal- 
lot by  two  judges  of  opposite  political  affliia- 
tions,  did  not  say  expressly  that  a  ballot  not 
containing  such  Indorsement  should  not  be 
counted,  although  it  did  say  that  "^o  ballot 
which  had  not  the  initials  of  two,  judges  of 
election  in  said  judges'  own  handwriting  on 
the  back  thereof'  shall  be  placed  In  the  box. 
The  reasoning  of  the  court  is  not  quite  clear, 
as  it  seems  that  the  statute,  strictly  con- 
strued, would  mean  that  no  ballot  should  be 
deposited  in  the  box  unless  It'be  the  identical 
ballot  handed  to  the  voter  by  the  election  offi- 
cer, npon  which  should  appear  the  initials  of 
two  judges  of  election  of  opposite  political 
faith.  State  v.  Gay  (Minn.)  60  N.  W.  676.  In 
the  case  of  Boyd  v.  Mills  (Kan.  Sup.)  37  Pac. 
16,  the  supreme  court  of  Kansas  decides  a 
case  more  nearly  In  point.  The  statute  of 
that  state  provided  that  the  "ballots  shall  be 
on  plain  white  paper  through  which  the 
printing  or  writing  cannot  be  read."  Sam- 
ple ballots  printed  on  paper  of  any  color  but 
white  are  directed  by  the  statute  of  Kansas 
to  be  printed  and  distributed  through  certain 
officers  for  the  Inspection  of  candidates  and 
their  agents,  and  these  are  exact  copies  of 
the  official  ballots  printed  on  white  paper. 
The  statute  of  that  state  further  provided 
that  "no  ballot  without  the  official  endorse- 


ment shall  be  allowed  to  be  deposited  in  the 
ballot  box  and  none  but  ballots  provided  In 
accordance  with  tbJk  provisions  of  this  act 
shall  be  counted."  In  one  precinct  all  the 
ballots  cast  were  yellow  sample  ballots,  and 
yet  the  supreme  court  held  that  such  ballots 
should  be  counted,  on  the  ground  that  the 
statute  nowhere  "explicitly"  provided  that  a 
ballot  printed  on  paper  of  a  color  other  than 
white  shall  not  be  counted.  With  all  due 
deference  to  the  learned  court,  I  think  that 
the  only  ballot  provided  for  as  the  official  bal- 
lot, following  the  letter  of  the  law,  was  one 
printed  on  white  pai)er. 

These  provisions  from  Kansas  and  Min- 
nesota are  recent  ones,  and  illustrate  the  ex- 
treme reluctance  on  the  part  of  the  courts 
to  so  construe  the  Australian  ballot  law  as 
to  deprive  any  elector  of  his  vote,  or  of  the 
light  to  have  his  vote  counted  as  cast,  when 
the  fault  is  not  his  own,  but  that  of  the  elec- 
tion officers.  I  cite  these  cases  as  showing 
how  liberally  the  statutes  are  construed  In 
favor  of  the  voter,  and  against  a  strict  con- 
struction that  would  result  In  disfranchise- 
ment. If  these  two  cases  were  taken  as 
guides  In  construing  section  130  of  our  elec- 
tion law,  supra,  it  seems  to  me  that  If  the 
ballot  contains  the  "indorsement"  of  the  of- 
ficial stamp  alone,  even  If  it  were  not  placed 
upon  the  proper  part  of  the  ballot,  the  law 
would  be  technically  complied  with,  and  the 
ballots  should  be  counted.  The  court  said  in 
Boyd  V.  Mills,  supra,  "We  reach  the  conclu- 
sion that  the  law  has  not  been  substantially 
Infringed,  because  we  are  unable  to  see  how 
the  purpose  of  the  act  can  have  been  Impah*- 
ed  in  any  degree  by  the  mistake  made  In  us- 
ing the  colored  ballots."  True,  the  opinion 
contains  some  deductions  which  might  be 
considered  as  supiK>rting  the  views  of  the  ma- 
jority of  the  court  in  this  case,  on  abstract 
questions  of  law,  but  this  closing  extract  of 
the  opinion  shows  the  true  reason  for  the  de- 
cision. I  am  Inclined  to  the  view  that  the 
construction  of  the  section  should  be  such  as 
to  uphold  the  legality  of  the  ballots,  inas- 
much as  the  disjunctive  conjunction  "or"  is 
used  in  two  places  in  section  130,  and  the 
ballot  must  have  one  of  three  indorsements, 
—either  that  of  the  official  stamp,  "or"  the 
name,  "or"  the  initials  of  the  judge  of  elec- 
tion. I  should  not  be  content  to  rest  my 
view  of  the  case  on  this  matter  alone,  as  the 
use  of  the  words  "or"  and  "and"  are  so  loose 
and  so  frequently  Inaccurate  that  their  strict 
meaning  is  more  readily  departed  from  than 
that  of  any  other  words,  and  one  is  read  in 
place  of  the  other  in  deference  to  the  mean- 
ing of  the  context.  Sutherland,  St.  Const.  { 
252.  But  the  next  section  (131)  of  the  law 
must  be  read  with  its  predecessor  quoted 
herein.  It  relates  to  the  canvass  of  the  bal- 
lots cast  at  the  election  precinct,  and  pro- 
vides that,  as  soon  as  the  polls  of  election 
shall  be  closed,  the  judges  of  election  shall 
immediately  proceed  to  canvass  the  vote. 
and  shall  continue  without  adjournment  un- 
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tU  the  canvass  is  completed;  and  ttien  fol- 
lows this  proTislon:  "The  canyass  must  com- 
mence by  a  comparison  of  the  poll  lista  and 
they  mtist  be  made  to  agree;  the  ballot  box 
shall  then  be  opened  and  the  ballots  counted 
by  the  Judges  and  clerks,  unopened,  and  it 
there  are  more  ballots  than  names  upon  the 
poll  list  the  ballots  must  be  returned  to  the 
box,  shaken  up,  and  one  of  the  judges  shall 
draw  from  such  box  ballots  enough  to  make 
the  remainder  agree  with  the  poll  list,  which 
ballots  so  drawn  shall  be  destroyed,  and  two 
or  more  ballots  being  found  so  folded,  as  to 
bear  the  appearance  of  having  been  voted 
by  one  person  shall  not  be  counted,  but  pre- 
served with  the  poll  books;  the  poll  list  and 
ballots  being  made  to  agree  the  judges  and 
clerks  shall  then  proceed  to  count  and  as- 
certain the  number  of  votes  for  each  person 
named  upon  such  ballots."  It  appears  to  me 
that  this  section  Is  either  inconsistent  with 
the  one  preceding  it,  or,  if  construed  with  It, 
as  it  must  be,  effectually  neutralizes  the  pro- 
visions of  the  other.  Nothing  is  said  in  this 
section  131  about  not  counting  the  ballots  de- 
nounced In  section  IBO,  but  only  those  bal- 
lots may  be  destroyed  when  there  is  an  ex- 
cess of  ballots  over  the  legal  number  of 
votes  cast,  as  shown  by  the  poll  lists,  and  the 
only  ballot  that  "shall  not  be  counted"  is  a 
tmllot  containing  two  or  more  votes  folded 
so  as  to  bear  the  appearance  of  having  been 
voted  by  one  person.  This  section  131  utter- 
ly negatives  the  idea  of  examining  the  in- 
dorsement on  the  ballot,  because,  if  that  only 
could  be  looked  to,  the  ballot  containing  the 
doubtful  vote  would  be  counted,  if  properly 
indorsed  as  required  by  section  130,  while 
the  others  inclosed  within  would  not  be.  Un- 
der section  131,  all  the  ballots,  those  inclos- 
ed with  the  ballot  and  the  inclosing  ballot  it- 
self, shall  not  be  counted.  By  this  section  no 
ballots  are  denounced,  but  all  must  be  count- 
ed, except  those  drawn  .from  the  ballot  box 
to  make  the  number  of  ballots  correspond 
with  the  number  of  voters  on  the  poll  list, 
and  ballots  inclosing  others.  If  these  sections 
are  inconsistent,  under  well-known  canons 
of  construction,  the  last  section  in  number  or 
position,  under  some  authorities,  must  pre- 
vail. Sutherland,  Stat.  Const  {  220.  At  any 
rate,  there  would  be  such  a  conflict  that  the 
sections  would  be  held  to  neutralize  each  oth- 
er, as  the  legislature  has  uno  flatu  enacted 
a  contradiction.  Perhaps  a  construction  of 
t>oth  of  these  sections  ought  to  be  given  so 
as  to  exclude  all  ballots  not  properly  indorsed 
only  where  there  is  an  excess  of  ballots;  but 
It  Is  doubtful  if  this  could  be  done  without 
rendering  nugatory  section  131.  The  safest 
way,  in  my  Judgment,  is,  where,  aa  In  this 
case,  there  is  no  pretense  of  fraud  in  the 
action  of  voters  or  election  offictals.  the  pre- 
sumption must  be  that  all  of  the  ballots  cast 
were  received  from  the  election  judges  by 
the  voters  and  returned  after  having  been 
prepared,  were  received'  by  the  Judges,  and 
should  be  counted.    This  is  the  main  purpose 


of  these  sections,— that  the  elector  shall  vote 
only  the  ticket  he  has  received  from  the 
Judge  of  election,  and  only  such  tickets  shall 
be  counted.  The  law  prescribes  minutely  the 
duties  of  the  electors  and  of  the  election 
Judges.  Cards  of  instruction  printed  In  Eng- 
lish, in  clear  type,  and  posted  in  the  election 
booths,  are  provided  for  the  voters,  and  these 
contain  the  directions  to  the  voters  how  to 
get  the  ballot,— that  is,  from  a  Judge  of  elec- 
tion,—how  to  prepare  it  for  voting,  to  vote 
no  other  than  that  received,  and  to  fold  the 
ballot  so  that  the  Indorsement  made  by  au 
election  Judge  may  be  seen,  before  the  tick- 
et is  voted.  In  the  majority  opinion  some 
stress  is  laid  upon  this  last  direction  to  the 
voter,  but  I  do  not  think  it  applies  here,  as 
there  was  some  sort  of  an  indorsement  on 
the  ballot,  or  one  of  the  indorsements,  the 
ottlcial  stamp  stating  that  it  was  the  official 
ballot,  etc.,  and  I  think  that  an  elector  might 
presume  that  this  was  all  of  the  Indorsement 
required,  as  his  attention  in  the  cards  of  in- 
struction and  the  sections  of  the  law  there- 
in copied  Is  not  called  to  the  full  indorsement 
Nowhere  in  the  law  is  he  required  to  see  that 
the  proiier  indorsement  is  made,  but  only  to 
fold  his  ticket  so  as  to  show  the  indorsement 
In  the  case  of  the  ballots  in  the  two  precincts 
where  the  stamp  was  placed  on  the  face  of 
the  ballot,  I  think  it  should  be  presumed,  in 
the  absence  of  any  showing  to  the  contrary, 
that  it  was  on  the  margin  or  at  the  side, 
and  that  the  voter  obeyed  the  injunction  to 
fold  It  so  as  to  disclose  the  indorsement  with- 
out revealing  the  ballot  as  prepared  by  him. 
It  seems  to  me  that  there  must  have  been 
some  purpose  on  the  part  of  this  legislation 
providing  for  such  minute  directions  to  the 
voter,  and  In  bringing  home  to  bis  notice 
what  he  should  do  In  obtaining,  preparing, 
and  delivering  his  ballot  to  the  election  offi. 
clais,  in  which  all  of  his  duties  are  specifical- 
ly defined.  When  he  has  complied  with  these, 
this  is  all  that  may  be  required  of  him.  Sure- 
ly, in  all  of  these  directions  given  to  him, 
nothing  is  said  about  the  extreme  care  he 
is  to  exercise,  according  to  the  majority 
opinion.  In  seeing  whether  the  name  or  in- 
itials of  a  Judge  of  election  is  on  the  ballot 
but  the  decision  of  this  court  adds  another 
duty  not  imposed  by  the  law  and  not  brought 
home  to  his  notice  by  the  instructions  givra 
to  him  pursuant  to  law,— the  duty  of  scrutin- 
izing  the  ballot  to  see  if  the  proper  indorse- 
ment is  made  thereon.  It  Is  said  In  the  ma- 
jority opinion:  "It  Is  little  trouble  to  ask 
them  [the  Judges  of  election]  to  indorse  the 
ballot  properly.  We  have  no  patience  to  con- 
sider the  idea  that  the  voters  generally  have 
not  the  intelligence  to  do  this."  Yet  it  seems 
that  the  Judges  of  election,  who  must  be  elec- 
tors, did  not  have  such  "intelligence."  for 
they  did  not  indorse  or  see  to  the-  Indort>e- 
ment  of  their  own  ballots.  If  they  voted  at 
all.  or  those  of  the  electors  generally,  in 
strict  compliance  with  the  law.  They  had 
the  law  which  must  be  furnished  them  for 
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tbeir  ^Idance,  but  the  elector  had  nothing 
but  the  card  of  Instructions  required  b7  law 
to  be  posted  in  bia  booth  to  guide  blm,  and 
this  does  not  call  his  attention  to  the  fact 
that  the  name  or  initials  of  a  judge  must  b« 
on  the  ballot  Shall  the  law  mock  a  voter? 
Shall  he  be  told  minutely  what  to  do  by  • 
card  of  instructions  for  his  guidance,  and 
then  have  his  vote  rejected  because  he  has 
not  compiled  with  another  part  of  the  law 
which  relates  solely  to  the  duties  of  the 
sworn  olUcials  of  the  law?  Is  he  to  take  no- 
tice of  the  duties  of  an  election  officer  and  see 
that  they  are  performed?  As  to  the  indorse- 
ment of  the  ballot,  that  duty  Is  Incumbent 
upon  the  county  cl^'k  and  a  Judge  of  an  elec- 
tloDL  If  the  former  neglects  something  in  the 
stamp,  such  as  the  name  or  number  of  the 
precinct,  or  some  other  i>art  of  the  indorse- 
ment to  be  stamped  on  the  ballot,  is  the  vot- 
er to  be  held  responsible?  If  the  election  of- 
ttccrs  fail  in  their  duties  as  to  their  part  of 
the  indorsement,  is  tlie  elector  to  be  blamed? 
It  was  held  where  one  received  a  majority 
of  the  votes  cast  for  the  office  of  township 
treasurer— it  being  contended  that  he  was  not 
the  nominee  of  any  party,  as  the  ticket  was 
not  properly  certitied,  and  be  ifras  not  there- 
fore entitled  to  a  place  thereon,  and  that 
such  tickets  should  not  be  counted— that  the 
voter  finding  the  ticket  upon  the  ballot  could 
not  be  reqalr^  to  determine  its  regularity  at 
his  peril.  The  court  said:  "This  might  In- 
volve a  necessary  knowledge  of  facts  diffi- 
cult to  ascertain.  He  (the  elector]  may  safe- 
ly rely  upon  the  action  of  the  officers  of  the 
law,  whom  he  has  right  to  suppose  have 
done  their  duty."  Bragdon  v.  Navarre 
(Mich.)  80  N.  W.  277.  This  was  the  rule  con- 
tended for  by  me  In  my  dissenting  opinion  Id 
the  case  of  State  v.  Barber  (Kan.  Sup.)  32 
I'ac.  2H.  It  Is  with  much  pleasure  that  I  no- 
tice that  the  case  of  Price  v.  Lush  (Mont)  24 
Pac.  74U,  holding  to  the  contrary,  which  I 
refused  to  follow,  has  been.  It  is  said,  "mod- 
Ihed,"  but  as  the  concurring  Justice,  Judge 
Hunt,  says,  "overruled,"  In  a  recent  case  in 
the  same  court  In  which  a  masterly  opinion 
was  delivered  by  Mr.  Justice  De  Witt  Stacks 
pole  V.  Uallahan  (Mont)  40  Pac.  80. 

I  see  evidences  of  returning  reason  1b  the 
more  i«cent  construction  of  the  Australian 
ballot  laws,  and  I  am  confident  that  the 
rule  X  follow  la  this  case  will'  finally  bo 
plainly  announced  by  the  courts  of  the 
country.  Tt»e  law  attempts  to  prevent  for- 
mer evils  In  protecting  the  individual  voter 
from  corruption  and  intimidation,  but  it 
should  not  be  so  construed  as  to  Invite  a 
wholesale  disfranchisement  of  nn8usi>ectlng 
voters,  who  have  rtiled  upon  and  who  have 
the  right  to  rely  upon  the  faithful  perform- 
ance by  Section  officials  of  the  duties  im- 
posed upon  them.  I  cannot  insist' upon  the 
Uteial  interpretation  of  the  ballot  law  that 
may  deprive  any  voter,  duly  qualified, 
through  the  misfeasance,  nonfeasance,  or 
malfeasance  of  any  officials,  where  the  elec- 
T.40F.nal4— «8 


tor  has  obeyed  InstmctlonB  minutdr  mapped 
out  for  him  by  the  law.  The  sole  objtict  of 
the  sections  of  the  law  quoted  from  is  that 
the  elector  shall  vote  only  an  official  ballot 
delivered  to  him  by  a  Judge  of  election,  after 
having  prepared  it  and  In  this  case  it 
seems  to  me  Irresistible  that  the  law  was 
complied  with  on  the  part  of  the  elector. 
It  is  difficult  to  construe,  and  the  most  lib- 
eral construction  should  be  given  to  It  in 
order  to  secure  freedom  and  purity  of  elec- 
tions, but  not  to  deprive  any  elector  of  his 
vote  through  the  fault  of  the  election  offi- 
cials. To  hold  to  any  other  rule  would  be 
to  sacrifice  substance  to  form,  and  to  have 
our  last  estate  worse  than  the  first  It  is 
safe  to  say  that  the  framers  of  the  Austra- 
lian ballot  law,  as  it  appears  in  our  Stat 
utes,  many  of  them  men  of  prominence  in 
the  history  of  the  state,  never  contemplated 
the  wholesale  disfranchisement  of  electors 
through  the  negligence  of  election  officers. 
I  think  that  they  will  stand  aghast  at  racb 
an  interpretation  of  their  statute.  It  may 
be  intimated  that  without  a  close  adherence 
to  the  letter  of  the  law,  if  it  can  be  ascer- 
tained, which  is  to  be  extremely  doubtful, 
the  door  to  fraud  by  election  officers  would 
be  opened,  but  I  think  not  In  one  case 
in  the  books  the  Judges  of  an  election  pre- 
cinct stamped  and  indorsed  according  to  law 
official  ballots  after  the  polls  closed,  and 
cast  the  ballots  themselves,  and  the  names 
of  the  electors  on  the  poll  books  showed 
that  after  the  Judges  and  clerks  voted,  the 
electors,  strange  to  say,  were  recorded  in 
alphabetical  order.  Lloyd  v.  SuUlvan,  i) 
Mont  577,  24  Pac.  218.  So  it  seems  that  it 
is  very  difficult  to  prevent  corrupt  officials 
from  voting  official  ballots,  and  indorsini; 
them  with  all  of  the  official  indorsements 
required  by  law.  If  they  desire  to  do  so. 
In  the  case  at  bar  there  is  a  total  absence 
of  fraud,  and  this  is,  in  effect  conceded,  as 
the  only  matter  submitted  to  us  Is  a  tech- 
nical noncompliance  with  certain  provisions 
of  the  law.  The  dangers  afforded  by  the 
power  conferred  upon  certain  Judges  under 
a  strict  construction  and  an  unreasonable 
one  of  the  law,  by  giving  undue  promlnenct- 
to  certain  clauses  of  it  is  greater  than  would 
be  the  liberal  construction  contended  for  b.^ 
me.  In  one  case  there  is  no  remedy  bui 
the  pimlsbment  of  the  Judges  for  failure  l« 
Indorse  properly  the  official  ballot  and  n<> 
way  to  count  the  vote  of  the  defrauded  vol 
era.  In  the  other,  a  Judicial  investigadoii 
can  be  had  to  determine  the  facts  and  as 
certain  if  fraud  actually  existed.  It  is  pooi 
compensation  to  the  people  who  have  beeu 
defrauded  of  their  rights  to  have  the  guilty 
punished,  when  they  themselves,  altbougli 
innocent,  must  be  punished  by  having  their 
votes  thrown  out  in  the  count  I  may  be 
pardoned,  in  closing  this  branch  of  the  case, 
to  quote,  as  my  brethren  have  done,  from 
McCrary,  Elect:  "Ignoiance,  Inadvertence, 
mistake,  or  aven  intentional  wrong  oa  the 
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part  of  local  officials  should  not  be  permitted 
to  disfranchise  a  district."  Section  192,  cit- 
ing GlUeland  v.  Schuyler,  9  Kan.  569. 

However,  the  case  might  well  be  disposed 
of  on  other  grounds.  The  law  was  enacted 
before  the  constitution  went  into  effect,  and 
if  repugnant  to  that  instrument  must  fall, 
as  only  those  territorial  laws  are  continued 
in  force  that  are  not  repugnant  to  the  con- 
stitution, and,  If  the  construction  of  the  stat- 
ute adopted  by  this  court  is  the-  tnie  one, 
the  law  is  invalid.  The  constitution  provides 
certain  qualifications  required  of  electors, 
such  as  age,  residence,  federal  citizenship, 
ability  to  read  and  write  the  English  lan- 
guage, and  excludes  from  the  electorate 
idiots,  insane  persons,  those  convicted  of  in- 
famous crimes,  unless  restored  to  citizen- 
ship, and  certain  electors  who  are  not  fed- 
eral citizens.  The  right  of  suffrage  is  called 
"the  right  to  vote,"  and  certain  citizens  not 
falling  within  any  of  the  classes  excluded 
from  the  suffrage  "shall  be  entitled  to  vote" 
at  any  election.  Article  6,  §§  1,  2.  This 
"right,"  as  It  is  termed  by  the  constitution, 
"privilege"  as  It  is  sometimes  called,  is  sa- 
credly preset  ved.  It  cannot  be  sacrificed 
through  the  fault  or  neglect  of  election  of- 
ficials. The  right  to  vote  includes  and  car- 
ries with  it  the  right  to  have  the  vote  cast, 
counted,  or  the  right  to  vote  Is  lost  Where 
the  constitution  fixes  the  qualification  of 
voters.  It  Is  not  in  the  power  of  the  legisla- 
ture either  to  enlarge  or  abridge  them;  but 
legislation  may  be  enacted  which  merely 
regulates  the  exercise  of  the  elective  fran- 
chise, and  does  not  amount  to  a  denial  of 
the  franchise  itself.  Cuslck's  Election,  136 
Pa.  St  459,  20  Atl.  574.  The  legislature  has 
full  power  to  r^ulate  the  right  to  vote,  but 
no  constitutional  power  to  restrain  or 
abridge  the  right,  or  unnecessarily  to  impede 
its  free  exercise.  Under  the  pretense  of  reg- 
ulation, the  right  to  suffrage  must  be  left 
untrammeled  by  any  provisions  or  even 
rules  of  evidence  that  may  injuriously  or 
necessarily  impair  it,  and  so  the  citizen 
cannot  forfeit  the  right  except  by  his  own 
neglect,  or  by  such  peculiar  accidents  as  are 
not  attributable  to  the  law  itself.  Daggett 
V.  Hudson,  43  Ohio  St  548,  3  N.  E.  538. 
In  the  note  to  this  case,  as  found  In  54 
Am.  Rep.,  at  page  843,  the  language  of 
Coulter,  J.,  in  Brown  v.  Hummel,  6  Pa.  St 
SO,  Is  cited,  and  I  repeat  It:  "The  most  im- 
portant of  all  our  franchises— the  right  of  an 
elector  and  citizen — cannot,  in  a  confined 
sense,  be  called  property.  It  is  not  assets 
to  pay  debts,  nor  does  it  descend  to  the  heir 
or  administrator.  But  who  does  not  feel 
Its  value,  and  who  but  would  turn  pale  if  he 
thought  he  could  be  deprived  of  It,  without 
hearing  or  trial,  by  act  of  assembly?"  In 
New  York  a  case  arose  where  the  officials 
charged  with  the  duty  of  preparing  the  bal- 


lots omitted  the  name  of  an  office  which 
under  the  law  was  to  be  filled  at  the  elec- 
tion for  -which  the  ballot  was  prepared,  and 
it  was  held  that  the  voter  might  write  or 
paste  thereon  the  name  of  such  office  and  of 
the  person  for  whom  he  desired  to  vote  as 
the  Incumbent  thereof.  The  court  well  says: 
"The  constitution  confers  upon  every  citi- 
zen meeting  the  requirements  specified  there- 
in the  right  to  vote  at  elections  for  all  of- 
ficers that  are  elective  by  the  people,  and 
there  is  no  power  In  the  legislature  to  take 
away  the  right  so  conferred.  The  legisla- 
ture may  prescribe  regulations  for  ascer- 
taining the  citizens  who  shall  be  entitled  to 
exercise  the  right  of  suffrage,  for  that  pow- 
er is  given  to  it  by  the  constitution.  In  pre- 
scribing regulations  for  that  purpose,  or  In 
respect  to  voting  by  ballot,  it  does  so  sub- 
ject to,  and,  presumably,  in  furtherance  of. 
the  constitutional  right,  and  its  enactments 
are  to  be  construed  in  the  broadest  spirit 
of  securing  to  all  citizens  possessing  the 
necessary  qualifications  the  right  freely  to 
.  cast  theh:  ballots  for  offices  to  be  filled  by 
election,  and  the  right  to  have  those  bal- 
lots, when  cast  in  compliance  with  the  law. 
received  and  fairly  counted.  Legislation 
which  falls  in  such  respects  and  prevents 
the  full  exercise  of  the  right  as  secured  by 
the  constitution  is  Invalid."  People  r.  Pres- 
ident, etc.,  of  Village  of  Wappinger  Falls, 
144  N.  Y.  616,  39  N.  E.  641.  Many  of  the 
cases  are  collected  to  the  note  to  the  case 
of  Daggett  V.  Hudson  (3  N.  E.  538)  in  54 
Am.  Rep.,  at  page  843,  and  to  them  may  be 
added  White  t.  Commissioners,  13  Or.  317, 
10  Pac.  484;  Kellogg  v.  Hickman,  12  Colo. 
256,  260,  21  Pac.  325;  Kirk  v.  Rhoades,  4C 
Cal.  405;  Eaton  v.  Brown,  96  Cal.  371,  31 
Pac.  250.  In  the  case  at  bar,  if  the  law  op- 
erates to  disfranchise  any  elector,  and  pr(>- 
vents  ballots  cast  by  the  elector,  received  by 
him  from  the  election  judges,  from  being 
counted,  whether  properly  indorsed  or  not. 
in  the  absence  of  fraud,  it  is  repugnant  to 
the  constitution.  I  believe  that  an  "honest 
ballot  and  a  fair  count"  Is  secured  by  the 
constitution,  and  that  no  law,  whether 
adopted  prior  or  subsequent  to  the  time  of 
the  taking  effect  of  the  constitution,  can 
step  between  the  voter  and  the  constitatlon, 
and  that  any  requirement  of  any  statute 
that  adds  *to  the  qualifications  of  suffrage 
as  enumerated  In  the  constitution  .Itself  Is 
void,  particularly  when  it  is  attempted  to 
impose  upon  a  qualified  voter  such  addi- 
tional qualifications  or  restrictions  as  to 
make  the  right  of  suffrage  dependent  upon 
the  whim,  dishonesty,  inefficiency.  Ignorance, 
or  Inadvertence  of  any  election  officer. 

All  the  disputed  ballots  should  be  counted. ' 
and  judgment  rendered  for  the  defendant: 
and  the  district  court  for  GonT^ae  county 
should  be  so  advised. 
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0HBI8TIAN  T.  McRBYNOLDS.' 
Qhipreme  Conrt  of  Wyoming.    Jnlr  1,  189S.) 

Cue  Kserred  from  diftrlct  coort,  ConTene 
coontr;  Richard  H.  Scott,  JodfB. 

Acuon  by  Andrew  Christian  againat  WOUam 
McReyoolds.  The  cause  was  reserved  for  d»- 
daion  npon  important  and  difficult  qoestioiis 
ariaing  in  the  case.     Reyersed. 

LAcey  &  Van  Deranter,  for  iriaintllt.  B.  W. 
Breckona,  for  defendant 

CONAWAY,  J.  Thia  case  ia  in  all  respects 
rimilar  to  that  of  Slaymalcer  r.  Phillips  (decided 
at  this  term)  40  Pac.971,  except  that  a  different 
ecnnty  office  is  involved.  The  same  questions 
are  reserved.  The  opinion  in  the  case  of  Slay- 
maker  V.  Phillips  discusses  the  questions  in- 
volved in  this  case.  This  case  wiU  also  be  re- 
manded for  further  proceedings  in  accordance 
with  that  opinion. 

POTTBS,  J.,  coiiciir» 

OROESBBCK,  C.  J.  I  dissent  for  the  rea- 
sons given  in  my  dissenting  opinion  filed  in  the 
case  of  Slaymaker  v.  Phillips  (just  decided  at 
thia  term). 


(E  Wyo.  UO) 

C  D.  SMITH  DRUG  CO.  v.  OASPBR  DRUG 
CO.» 

(Sapreme  Conrt  of  Wyoming.    July  1,  1S9S.) 

Bill  of  Bzcbptions — Tiita  ov  Ftuxe— Ravnw 
ON  Appbal— DissoLunoH  o*  Attacbxent. 

L  Rev.  St  8  2646,  providea  that  time  may 
be  given  to  reduce  an  exception  to  writing,  and 
section  2649  provides  that  the  party  excepting 
most  rednce  nis  exceptions  to  writing  within 
the  time  allowed,  when  the  grounds  of  objection 
do  not  sufficiently  appear  in  the  entry,  or  if  tha 
finding  is  excepted  to  as  against  the  law  and 
the  evidence.  Bdd,  that  when  it  does  not  ap- 
pear in  the  record  that  time  was  either  asked 
or  allowed  for  the  filing  of  a  bill  of  exceptions, 
proceedings  in  error  will  bo  dismissed,  thongti 
the  allowance  of  the  bill  la  not  contested  by  the 
opposite  party. 

2.  A  court  of  error  win  not  reverse  a  deci- 
alon  of  an  inferior  conrt  npon  a  qneation  of  fact 
unless  such  decision  appears  dearly  erroneous. 

5.  Under  Rev.  St  I  2869,  subd.  9,  providing 
that  attachments  may  issne  when  the  debt  was 
frmudnlently  contracted,  an  attachment  will  be 
dissolved  when  the  evidence  shows  that  part 
only  of  the  debt  was  so  contracted. 

4.  An  order  dissolving  an  attachment  may 
be  reviewed  without  bringing  up  the  whole  case 
after  final  judgment,  even  though  there  is  no 
direct  statutory  proviaion  authorising  an  appeal 
is  snch  cases. 

6.  An  affidavit  for  attachment  which  states 
substantially  in  the  language  of  the  atatate  that 
the  debt  was  fraudulently  contracted,  ia  suffi- 
dent  thongh  it  does  not  show  the  facta  in  detail 

Krror  to  district  court,  Natrona  ooonty;  J. 
W.  Blake,  Judge. 

Attachment  by  the  O.  D.  Smith  Drug  Com- 
pany against  the  Casper  Drug  Company.  A 
motion  to  discharge  the  attachmmt  was  sos* 
talned,  and  plaintiff  brings  error.  Proceed- 
Inga  In  «tror  cUsmlssed. 

O.  C.  Wright,  for  plaintiff  in  error.  Cheater 
B.  Bradley,  for  defendant  in  error. 

*  Rehearing  peoding. 


OROBSBECK,  a  J.  The  plaintiff  in  error, 
as  plaintiff  below,  obtained  an  order  ot  at- 
tachment  against  the  defendant  in  error,  al- 
leging certain  statutory  grounds  therefor  in 
tl>e  affidavit  for  attachment  Subsequently  a 
motion  was  made  to  discharge  and  dissolve 
the  attachment  tu>d  upon  a  bearing  before 
the  Judge  of  the  district  court  in  vacation  tbe 
motion  was  sustained,  and  the  attachment 
discharged  as  to  all  of  the  property  attached. 
The  bill  of  exceptions  states  that  the  ruling 
of  the  Judge  was  excepted  to  by  tbe  plaintiff 
in  error  at  the  time  It  was  made,  but  there 
la  no  such  statement  in  the  order  discharging 
the  attachment  or  elsewhere  in  the  record. 
Nowhere  does  it  appear,  eitbw  In  a  Jonmal 
entry  or  in  the  bill  of  exceptions,  that  time 
was  asked  or  allowed  within  which  to  re- 
duce the  exceptions  to  writing,  or  to  pr^Dore 
and  present  the  bill  of  exceptions,  or  that  the 
bill  was  allowed  within  the  time  given  by  the 
court  or  Judge  for  such  purpose.  The  bill 
was  allowed  apparently  at  the  term  of  court 
following  the  dissolution  of  the  attachment, 
but  the  order  of  allowance  which  appears  in 
the  bill  of  exceptions  does  not  state  that  it 
was  allowed  within  a  time  fixed  by  the  oonrt 
This,  we  think,  is  fatal  to  the  MIL  The  rec- 
ord must  show  the  order  giving  the  time  be- 
yond the  term,  or,  if  nort  made  in  term  time, 
within  the  time  fixed  by  the  Judge  in  vaca- 
tion in  which  to  present  the  bill;  and  the  or- 
do*  must  appear  by  an  entry  of  record.  A 
recital  In  the  bill  that  time  was  given  is  not 
sufficient  If  the  bill  be  presented  to  thecourt 
or  Judge  for  allowance  within  the  time  pre- 
scribed by  the  order,  the  party  does  not  lose 
Ills  right  to  Iiave  the  bill  signed  and  filed, 
but  the  bill  must  show  on  its  face  that  it 
was  presented  within  the  time  allowed.  Bl- 
Uott,  App.  Proc.  it  801,  802.  Onr  statutes 
provide  that  the  party  excepting  to  the  de- 
cision must  except  at  the  time  it  is  made, 
and  that  time  may  be  given  to  reduce  the  ex- 
ception to  writing,  but  not  t>eyond  the  first 
day  of  the  next  term.  When  the  grounds  of 
objection  do  not  sufl^iciently  appear  in  the  en- 
try, or  if  the  finding  excepted  to  is  asserted 
to  be  against  the  law  or  the  evidence,  the 
party  excepting  mnst  rednce  Ills  eaception  to 
writing,  and  present  it  to  the  court,  or  to  the 
Judge  thereof  In  vacation,  within  the  time 
given  for  allow^ncCL  Rev.  St  {  2646,  and  Id. 
I  2849,  as  amended  by  duvter  n,  I  1,  Bees. 
Laws  1890.  These  statutory  provisions  are 
plain,  and  require  no  oonstmction.  The  par- 
ty exciting  mmrt  do  so  at  the  time  the  de- 
cision is  made,  and  ask  time  in  which  to  re- 
duce ills  exceptions  to  writing,  and  present 
them  for  allowance  to  the  court,  or  Judge  in 
vacation,  and  this  time  cannot  «xtend  tieyond 
the  first  day  of  the  next  term  of  court  The 
oommon-law  rule  required  that  the  bill  should 
tw  eompleted,  filed,  and  signed  during  the  tvm, 
but  tills  has  been  modified  by  statote  al- 
lowing time  including  the  first  day  of  the 
next  ensuing  term  of  court  There  is  no  war- 
rant onder  the  statute  for  allowing  the  hill. 
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unless  time  Is  obtained  therefor  by  order  of 
the  conrt,  or  Its  judge  In  vacation.  The  de- 
cisions of  this  court  have  been  uniform  on 
this  point,  where  the  ground  is  that  the  judg- 
ment or  order  is  not  sustained  by  sufi3clent 
evidence,  as  is  the  contention  in  ithe  case  at 
bar.  Roy  v.  Mercantile  Co.,  3  Wyo.  417,  26 
Pac.  996;  Howard  v.  Bowman,  3  Wyo.  311, 
23  Pac.  68.  The  allowance  of  the  bill  does 
not  appear  to  have  been  contested,  and  noth- 
ing is  said  in  regard  to  this  matter  in  the 
briefs  upon  which  the  cause  was  submitted, 
but  we  cannot  disregard  such  a  lack  of  com- 
pliance with  the  necessary  forms  of  our  prac- 
tice and  the  provisions  of  our  statute.  It  Is 
urged  that  the  evidence  upon  the  hearing  be- 
fore the  judge  upon  the  motion  to  dissolve  the 
attachment  was  sufficient  to  sustain  the  at- 
tachment, and  that  the  judge  erred  in  dis- 
charging the  attachment,  and  this  is  the  only 
question— a  question  of  tact— that  wonld  be 
presented  by  the  bill.  As  the  record  nowhere 
discloses  that  time  was  asked  or  allowed 
within  which  to  prepare  and  present  the  bill, 
we  have  nothing  before  us  to  decide,  and  the 
proceedings  in  error  must  be  dismissed. 

2.  But  we  have  examined  the  testimony 
taken  upon  the  hearing  of  the  motion  to  dis- 
solve the  attachment,  both  oral  and  in  the 
form  of  affidavits,  and  we  are  unable  to  say 
that  the  decision  of  the  court  was  Incorrect 
A  court  of  error,  before  reversing  the  deci- 
sion of  an  Inferior  court  upon  a  question  of 
fact  inv(rfved  in  a  motion  to  discharge  an  at- 
tachment should  be  satisfied  that  such  deci- 
sion was  clearly  erroneous.  Harrison  v. 
King,  9  Ohio  St.  383.  The  second  ground  of 
attachment  is  based  upon  the  pending  dis- 
position of  the  property  of  the  debtor  by  it 
with  Intent  to  defraud  its  creditors.  The  on- 
ly testimony  that  can  be  claimed  as  tending 
to  show  this  is  an  offer  .to  mortgage  the 
property  to  plaintiff  in  error,  including  In 
the  mortgage  the  claim  of  another  creditor, 
not  yet  due,  which  it  was  stipulated  should 
be  paid  after  the  debt  due  the  plaintiff  In  er- 
ror was  discharged.  This  showing  is  not  a 
fraud  of  the  rights  of  other  creditors,  aid  is 
more  favorable  to  the  defendant  in  error 
than  to  the  complaining  party.  The  first  and 
remaining  ground  of  attachment  (that  the  de- 
fendant fraudulently  contracted  the  debt)  is 
based  on  certain  statements  alleged  to  have 
been  made  to  the  commercial  traveler  of  the 
plaintiff  in  error  at  the  time  the  first  bill  of 
goods  was  sold  to  defendant  In  error,— that 
the  corporation  had  a  (capital  stock  of  $5,000 
fully  paid  up,  and  owed  practically  no  debts, 
or  that  there  were  no  debts  of  Importance. 
The  evidence  on  this  point  was  conflicting, 
as  the  statements  of  the  commercial  traveler 
were  denied  by  three  witnesses  for  the  de- 
fendant In  error  more  or  less  directly,  and 
tH>8itively  by  the  member  of  the  corporation 
employed  as  its  bookkeeper,  who  was  the 
one  who  ordered  the  goods.  The  fact  ap- 
pears that  the  leading  incorporators.  Liny 
and  Culver,  of  the  Casper  Drug  Company, 


the  defendant  in  error,  took  each  77  shares 
of  the  cai^tal  stock  of  the  corporation  in 
payment  of  the  stock  of  drugs  and  fixtures 
theretofore  owned  by  them,  and  20  shares 
each  to  be  devoted  to  the  purpose  of  paying 
their  antecedent  indebtedness;  it  being  the 
intention  of  the  incorporators  to  merge  the 
business  of  Lilly  and  Culver  into  that  of  the 
Casper  Drug  Company.  The  remaining  shares, 
6  in  number,  were  distributed  among  an  at- 
torney, for  his  legal  advice;  a  practicing  phy- 
sician, for  bis  advice  and  patronage;  and  to  a 
former  employe  in  payment  of  bis  services. 
The  shares  of  stock  were  200  in  number,  and 
each  was  of  the  face  value  of  $25.  There 
does  not  appear  any  design  on  the  part  of 
any  one  In  this  transaction  to  defraud  any 
of  the  creditors  of  the  corporation  or  of  the 
stockholders.  About  a  week  after  the  incor- 
poration, Lilly,  the  vice  president  and  man- 
ager of  the  corporation,  made  a  statonent  to 
the  commercial  agency  of  R.  G.  Dun  &  Co., 
stating  that  the  authorized  capital  stock  of 
the  corporation  was  $5,000;  that  it  had  beai 
subscribed  and  paid  in;  that  the  corporation 
had  cash  on  hand  $500,  stock  of  goods  and 
goods  in  transit  to  the  amount  of  $4,500,  and 
fixtures  amounting  to  $500;  and  that  the  lia- 
bilities were  accounts  payable  to  the  amount 
of  $100.  This  statement  does  not  correctly 
represent  the  financial  condition  of  the  cor- 
t>oration  at  the  time  It  was  made.  $3,850  of 
the  capital  stock  represented  the  stock  of 
goods  put  into  the  corporation  by  Lilly  and 
Culver,  which  was  worth  between  $2,800  and 
$3,500,  according  to  their  testimony,  and 
$1,000  of  the  stock  was  not  paid  In,  but  was 
taken  by  Lilly  and  Culver,  and  was  to  be 
applied  In  payment  of  their  debts  in  bnsi- 
ness,— over  $S00,— and  really  represented  ei- 
ther unpaid  capital  stock  or  stock  issued  for 
the  stock  of  goods  sold  by  them  to  the  cor- 
poration. The  indebtedness  upon  the  goods 
in  transit  must  have  been  largely  in  excess 
of  $100,  as  certified  in  the  statement,  and 
the  whole  statement  sSnt  to  the  commercial 
agency  appears  to  be  false  and  misleading.  It 
was  not  communicated  to  the  plaintiff  in  error 
until  some  time  after  the  first  bill  of  goods, 
ordered  from  the  commercial  traveler  <rf 
plaintiff  in  error,  was  shipped,  although  the 
testimony  is  somewhat  obscure  on  this  point. 
The  most  favorable  view  of  the  case  that 
can  be  taken  for  plaintiff  in  error  is  that  the 
first  bill  of  goods  was  sold  and  delivered 
upon  the  faith  of  the  statements  made  to 
the  commercial  traveler,  which  must  be  held 
not  to  be  false  under  the  evidence,  or  not 
proven  according  to  the  evidence;  and  that 
the  second  bill  was  shipped  upon  the  belief 
that  the  misleading  and  deceptive  statemmt 
made  through  the  cMumercial  agency  waa 
true.  The  debt,  if  fraudulently  contracted, 
was  not  the  whole  debt,  but  about  half  of 
the  whole  account,  and  the  amount  of  the 
second  bill  of  goods.  This  is  insufficient  to 
sustain  the  attachment.  Tbe  ground  of  the 
attachment  1b  that  the  whole  debt  was  fraud- 
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ulently  contracted,  while  the  evidence  shows 
that  but  part  of  It  can  be  said  to  be  so  cwi- 
tracted,  assuming  that  the  statements  made 
to  the  commercial  agency  and  communicated 
to  the  creditor,  and  upon  which  he  acted  as 
to  subsequent  transactions,  were  fraudulent 
The  framers  of  the  statute  undoubtedly  rec- 
ognized th&t  attachment  is  a  harsh  remedy, 
and  one  which,  though  proper  when  the  stat- 
utory grotiuds  clearly  exist,  should  be  con- 
fined within  the  limits  of  the  statute.  There 
must  be  an  affidavit  showing  the  nature  of 
the  plaintiff's  claim,  that  it  Is  Just,  and  the 
amount  which  the  affiant  believes  the  plain- 
tiff ought  to  recover,  and  the  ejtlstence  of 
some  of  the  grounds  of  attachment  enumer- 
ated. It  is  said  that  under  such  a  statute, 
these  provisions  indicate  clearly  the  purpose 
of  the  legislature  to  secure  the  people  against 
unauthorized  and  recessive  attachments,  and 
that  these  provisions  would  afford  no  protec- 
tion if  a  party  holding  a  small  claim,  upon 
which  an  attachment  might  lawfully  issue, 
may  attach  it  to  another  claim,  upon  which, 
under  the  law.  oo  attachment  could  issue, 
and  obtain  an  attachment  for  the  consoli- 
dated and  increased  amount.  That  the  at- 
tachment should  be  confined  to  the  cause  of 
action  upon  which  nn  attachment  might 
properly  issue,  and  the  increase  of  the  plain- 
tiff's proper  claim  by  adding  an  amount 
which,  if  standing  alone,  would  not  be  a 
claim  for  which  the  attachment  could  law- 
fully issue,  would  vitiate  the  whole,  was 
held  by  the  court  to  be  so  plain  and  mani- 
fest as  to  render  authorities  to  that  effect  of 
secondary  importance.  Mayer  ▼.  Zlngre,  18 
Neb.  458,  26  N.  W.  727.  So,  in  a  like  case, 
where  two  promissory  notes  of  the  plaintiff's 
claim  were  not  fraudulently  contracted,  it 
was  held  that  the  plaintiff  had  no  right  to 
have  his  writ  for  the  amounts  that  were  not, 
nor  to  nave  a  lien  upon  the  property  of  the 
defendant  therefor.  By  including  with  the 
claim  fraudulently  contracted  others  that 
were  not,  if  the  defendant  sought  to  release 
his  property  from  the  attachment  by  execut- 
ing a  bond  in  discharge  of  the  attachment, 
the  officer  holding  the  property  seized  in  at- 
tachment could  demand  a  bond  in  double  the 
amount  specified  In  the  affidavit,  though  but 
a  portion  of  the  debt  was  fraudulently  con- 
tracted; and  thus  the  defendant  would  be 
forced  to  give  a  bond  for  the  entire  amount 
sworn  to  be  due,  to  secure  the  immediate 
restoration  of  hia  property.  One  could  at- 
tach to  his  claim  any  number  of  assigned 
«Iaims,  and  obtain  a  lien  for  the  whole  sum 
upon  the  debtor's  property,  if  the  contrary 
rule  should  be  enforced.  The  court  well 
«aid  that,  the  remedy  being  a  harsh  and  ex- 
traordinary (me,  proper  when  coming  within 
the  plain  provisions  of  the  statute,  the  stat- 
ute should  not  be  extended  by  construction. 
It  further  remarks  that  "we  are  cited  to  no 
■case  by  counsel  which  upholds  the  doctrine 
for  which  they  contend,  and  we  are  satisfied 
«pon  principle  that  none  can  be  found."    Est- 


low  V.  Hanna,  7S  Mich.  219,  42  N.  W.  812. 
The  following  cases  are  cited:  Mining  C!o. 
V.  Raht,  9  Hun,  208;  Wilson  v.  Harvey,  52 
How.  Prac.  126;  and  Mayer  v.  Zlngre,  su- 
pra. The  same  rule  was  enforced  in  Stiff  v. 
Fisher,  85  Tex.  556,  22  S.  W,  577;  Id.,  2  Tex. 
Civ.  App.  346,  21  S.  W.  291.  For  the  reason 
that  the  debt  cannot  be  said  to  be  fraudu- 
lently contracted  as  a  whole,  and  because 
this  court  cannot  disturb  the  findings  below 
upon  the  conflicting  evidence  as  to  the  first 
Item  of  the  debt,  particularly  where  the  pre- 
ponderance of  the  evidence  shows  that  such 
portion  of  the  debt  was  not  fraudulently  con- 
tracted, the  order  dischargring  the  attach- 
ment would  have  been  affirmed  if  the  bill  of 
exceptions  was  a  proper  one,  and  time  had 
been  asked  within  which  to  prepare  and  pre- 
sent it  to  the  court  or  Judge  for  allowance. 

3.  An  objection  is  made  that  no  proceedings 
in  error  could  have  been  instituted  In  the 
case,  as  the  order  discharging  the  attach- 
ment was  not  a  final  order,  and  is  not  ap- 
I>ealable  under  our  Code.  Under  code  provi- 
sions similar  to  ours,  the  courts  of  last  re- 
sort in  other  states  have  held  that  the  order 
dissolving  or  sustaining  an  attachment  is  a 
final  order  affecting  the  substantial  rights  of 
the  parties,  and  may  be  reviewed  without 
bringing  up  the  whole  case  after  final  Judg- 
ment; and  this  is  undoubtedly  the  correct 
rule,  even  though  there  is  no  direct  statu- 
tory provision  in  our  Code  authorizing  an 
appeal  In  such  cases,  extept  as  to  final  or- 
ders generally.  Watson  v.  Sullivan,  6  Ohio 
St  42;  Harrison  v.  King,  9  Ohio  St  388; 
Bank  V.  Morgan,  26  Neb.  148,  41  N.  W.  993. 

4.  It  is  contended  that  the  affidavit  for  at- 
tachment is  npt  sufficient,  as  it  states  that 
the  debt  was  fraudulently  contracted,  with- 
out showing  in  detail  the  facts  relating  there- 
to. But  we  think  that  the  great  weight  of 
authority  Is  in  favor  of  sustaining  the  at- 
tachment where  the  grounds  therefor  are 
stated  in  the  language  of  the  statute,  or  in 
equivalent  terms.  Hockspringer  v.  Ballen- 
burg,  16  Ohio,  304;  Bmmitt  v.  Yeigh,  12 
Ohio  St  336;  Coston  v.  Paige,  9  Ohio  St 
397;  Harrison  v.  King,  Id.  388;  Creasser  v. 
Young,  31  Ohio  St  57;  Tallon  v.  Ellison,  3 
Neb.  63.  The  ground  of  the  statute  is  ex- 
pressed in  positive  terms,  and  the  criticism 
of  Mr.  Justice  Saufley  in  Bank  v.  Swan,  3 
Wyo.  372,  23  Pac.  743,  does  not  apply,  as  in 
that  case  the  applicant  for  attachment  stat- 
ed, under  the  permission  of  our  statute,  that 
he  had  good  reason  to  believe,  and  did  be- 
lieve, that  the  ground  of  attachment  existed, 
while  in  the  case  before  us  the  ground  of  at- 
tachment is  stated  positively,  and  not  upon 
belief.  Owing  to  the  defect  in  the  bill  of 
exceptions,  and  in  the  absence  of  any  show- 
ing in  the  record  that  time  was  asked  and 
allowed  in  which  to  reduce  the  exceptions  to 
writing  for  allowance,  the  proceedings  in  er- 
ror are  dismissed. 

CONAWAY  and  POTTER,  JJ.,  coacor. 
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WASHINGTON  BRIDGE  CO.  t.  LAND  & 

RIVER  IMP.  CO.  OP  EVERETT  et  al. 

(Supreme  Court  of  Washington.     July   13, 

1895.) 

BUILUIXO  CONTHA.CT  — CeRTIFICATB  OT    ENOINBBB 

— Pbbfokmanoe— Mechanic's  Lieu — 
Waivek  of  Conditions. 

1.  A  contract  for  the  construction  of  a 
bridge  provided  for  payment  on  certificate  of  the 
engineer  that  the  work  had  been  completed. 
After  the  bridge  had  been  practically  completed, 
the  contractor  demanded  payment  and  the  engi- 
neer wrote  the  owner  that  the  bridge  was  com- 
pleted except  for  some  planking  which  could 
not  be  done  until  low  water;  that  he  waa  will- 
ing to  accept  the  bridge  as  it  stood,  and  advised 
the  owner  to  retain  a  certain  amount  of  the  con- 
tract price  to  insure  the  completion  of  the  plank- 
ing. Bdd,  that  the  letter  entitled  the  contract- 
or to  the  payment  of  the  price,  less  a  sufficient 
amount  to  insure  the  completion  of  the  planking. 

2.  Where  the  certificate  of  the  engineer  ac- 
cepting a  bridge  as  completed  recites  that  certain 
other  work  remains  yet  to  be  done,  and  advises 
the  owner  to  retain  a  certain  amount  of  the  con- 
tract price  to  insure  its  completion,  a  daim  for 
a  lien  filed  by  the  contractor  within  the  statu- 
tory time  after  .the  completion  of  the  work  re- 
Mvrved  from  the  certificate  is  sufficient. 

3.  Where  the  contract  for  a  bridge  requires 
a  certificate  of  the  engineer  that  the  work  is 
completed  before  the  price  is  payable,  such  a 
certificate  cannot  be  withheld  where  the  bridge, 
the  contract  price  of  which  was  516,000.  was  so 
near  completed  that  an  expenditure  of  ^.SO  wonld 
complete  it,  it  being  impossible  to  finish  the  work 
at  the  time  because  of  nigh  water. 

4.  Where,  in  an  action  on  a  building  con- 
tract, evidence  of  a  waiver  by  the  owner  of  con- 
ditions precedent  to  the  payment  of  the  price  is 
admitted  without  objection,  the  fact  that  the 
waiver  was  not  pleaded,  and  that  other  evidence 
of  the  waiver  was  objected  to,  does  not  prevent 
the  contractor  from  taking  advantage  of  the 
waiver. 

Appeal  from  superior  court,  Snohomish  coun- 
ty; John  C.  Denny,  Judge. 

Action  by  the  Washington  Bridge  Company, 
a  corporation,  by  Warren  A.  Worden,  receiver, 
against  the  Land  &  River  Improvement  Com- 
pany of  Everett  a  corporation,  and  others. 
There  was  a  judgment  for  plaintitt,  and  the 
defendant  improvement  company  and  another 
appeal.     Afflrmeid. 

Black  &  Edwards,  for  appellants.  Stiles, 
Stevens  &  TlUinghast,  for  respondent. 

HOYT,  C.  J.  Respondent  brought  an  ac- 
tion against  the  appellants  and  other  defend- 
ants to  recover  the  price  agreed  to  be  paid 
for  the  construction  of  a  certain  bridge,  and 
to  foreclose  a  Hen  thereon  to  secure  the  pay- 
ment of  the  Judgment.  After  hearing,  judg- 
ment and  decree  were  made  and  entered  sub- 
Htantially  as  prayed  for  In  the  complaint 
from  which  the  defendants  the  Land  &  River 
Improvement  Company  of  'Everett  and  the 
Mitchell  Land  &  Improvement  Company  have 
sought  to  appeal.  Upon  the  hearing  In  this 
court,  the  appeal  was  dismissed  as  to  the 
Mitchell  Land  &  Improvement  Company,  so 
that  the  only  questions  to  be  decided  are  those 
arising  between  the  plaintiff  and  the  Land  & 
River  Improvement  Company.  Upon  the  part 
of  that  corporation,  it  is  claimed  that  the  de- 


cree should  be  reversed,  for  the  reason  that 
the  written  contract  under  which  the  bridge 
was  buUt  provided  (1)  that  the  last  payment 
should  not  be  made  until  the  superintendent 
had  furnished  a  certificate  that  the  work  had 
been  completed  in  accordance  with  the  terms 
of  the  contract;  and  (2)  tbat  proof  should  bi^ 
furnished  that  all  claims  for  labor  and  mate- 
rial had  been  paid,  and  that  no  such  certifi- 
cate bad  been  furnished  or  proofs  made.  Up- 
on these  questions  it  Is  contended  by  tiie  re- 
spondent that,  as  to  proofs  that  all  claims  for 
material  and  labor  had  been  paid,  the  circum- 
stances under  which  the  bridge  was  erected 
were  such  that  no  claims  could  be  asserted 
against  the  structure,  and  that  the  defendants 
had  knowledge  of  that  fact,  and  for  that  rea- 
son waived  the  making  of  any  such  proofs; 
and,  as  to  the  certificate  of  the  superintend- 
ent, that  one  was  furnished,  and  tbat,  if  there 
was  not,  it  was  waived. 

The  question  of  the  most  importance,  and 
tliat  upon  which  the  greatest  stress  was 
placed  at  the  bearing,  was  In  relation  to  the 
superintendent's  certificate.  That  which  was 
relied  upon  by  the  respondent  as  a  certificate 
was  a  letter  written  by  the  superintendent 
to  the  president  of  the  appellant  in  substan- 
tially the  following  form:  "In  response  to 
your  letter  from  the  Washington  Bridge  Com- 
pany of  Tacoma,  notifying  me  tbat  they  bad 
completed  the  Everett  Avenue  bridge,  I  have 
this  day  inspected  the  same,  with  a  view  to 
acceptance.  The  planking  on  the  piers  still 
remains  to  be  finished,  but  this  cannot  be 
done  until  tbe  river  is  very  much  lower  than 
It  Is  at  present.  This  work  should  have  been 
done  In  August  of  last  year,  as  the  river  at 
that  time  was  very  low;  but,  although  I 
wrote  to  them  several  times  on  the  subject, 
they  failed  to  do  the  work  until  it  was  too 
late.  With  this  exception,  I  am  willing  to 
accept  tbe  bridge  as  It  st^ds.  I  should  ad- 
vise you  to  bold  back  about  three  hundred 
dollars  to  instve  the  completion  of  the  plank- 
ing at  such  time  as  tbe  state  of  water  will  ad- 
mit of  the  work  being  properly  done."  The 
appellant  Insists  that  this  letter  was  In  no 
sense  a  certificate;  that.  If  It  was  a  certificate 
at  all,  it  was  to  tbe  effect  that  the  work  had 
not  been  completed,  rather  than  one  that  it 
had.  If  the  letter  had  to  be  construed  alone, 
without  any  aid  from  surroimding  circum- 
stances, it  might  bedifHcult  to  detn-mlne  there- 
from what  was  intended.  But  it  was  made 
clearly  to  appear  from  th^  proofs  that  for 
some  time  before  this  letter  was  written,  the 
respondent  had  been  claiming  that  the  tnridge 
was  entirely  completed,  and  had  been  press- 
ing the  appellant  for  payment  of  the  balance 
due;  that,  during  various  conversations  be- 
tween the  officers  of  the  respondent  and  of  the 
appellant,  there  had  been  claims  and  admis- 
sions tending  to  show  that  It  was  understood 
that  the  bridge  was  substantially  oomideted. 
And  this  letter  must  be  construed  In  connec- 
tion with  the  circumstances  connected  with 
the  subject-matter  thus  made  to  appear,  and. 
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80  construed,  we  think  it  fairly  warrants  the 
contention  on  the  part  of  the  ree^ondent  that 
it  was  intended  by  the  superintendent  as  a 
certificate  that  he  had  passed  upon  and  ac- 
cepted all  of  the  work  except  the  planking  of 
the  piers,  and  that  as  to  tliat  he  intended  to 
certify  that  it  could  not  be  done  at  that 
time  on  account  of  the  stage  of  the  water; 
and,  further,  that  it  was  his  intention  by  this 
certificate  to  entitle  the  respondent  to  full 
payment,  excepting  that  enough  should  be 
kept  back  to  insure  the  completion  of  the 
work  80  soon  as  it  could  be  done;  that  it 
was  not  contemplated  that  payment  should  be 
delayed  until  a  further  and  additional  certifi- 
cate should  be  furnished.  But  the  appellant 
claims  that.  If  this  letter  be  so  construed.  It 
shows  that  the  contract  ,was  entirely  complet- 
ed on  July  12tb,  the  date  of  the  letter,  and 
that  for  that  reason  the  lien  which  was  not 
filed  until  October  could  not  be  giren  force. 
But,  in  our  opinion,  the  certificate.  If  treated 
as  one  of  final  completion,  did  not  prevent 
the  respondent  from  doing  the  work  which  the 
certificate  did  not  coTer;  and  this  work,  when 
done,  was  as  much  a  part  of  the  contract  as 
though  no  certificate  had  ever  been  furnished; 
and  as  the  proof  shows  that  work  was  done 
upon  the  planking,  as  to  which  the  reserva- 
tioD  was  made  in  the  certificate,  on  the  29th 
■ot  September,  the  lien  was  filed  in  time. 

We  think  the  respondent  was  entitled  to 
fecoTer  under  this  certificate  and  the  other 
proofs  introduced  at  the  trial  upon  another 
ground.  It  appeared  therefrom  that  the  work 
4inder  the  contract  had  been  substantially 
completed;  and  while  it  is  true  that  the  car- 
-tiflcate  might  ^rightfully  have  been  refused 
until  the  work  was  entirely  done,  if  an  exact 
and  full  compliance  with  the  contract  could 
then  reasonably  be  required,  it  could  not  be 
60  refused  if  the  work  had  been  completed  in 
substantial  compliance  with  the  contract,  and 
what  remained  could  not  then  be  reasonably 
required  to  be  done.  All  of  the  cases  hold 
that  a  certificate  cannot  be  rightfully  with- 
held after  the  work  has  been  substantially 
completed,  even  though  the  contract  may  not 
have  been  compiled  with  In  every  detail,  if, 
at  the  time  the  work  is  so  substantially  com- 
pleted, it  is  not  reasonable,  under  all  the  cir- 
cumstances, to  require  a  further  compliance. 
In  our  opinion,  the  circumstances  surrounding 
this  transaction  bring  this  case  directly  with- 
in the  rule  thus  recognized.  That  the  work 
had  been  substantially  completed  was  fully 
established  by  the  proofs,  from  which  it  ap- 
peared that  not  more  than  $30  would  be  re* 
quired  to  fully  complete  the  work;  and,  when 
a  structure  which  b&k  cost  $16,000  or  more 
Is  so  far  completed  that  an  expenditure  of 
$30  will  finish  it,  it  is  certainly  substantially 
completed;  and,  as  it  appeared  that  it  was 
impossible  that  this  small  amount  of  work 
could  be  done  at  that  time,  it  was  not  reason- 
able for  the  superintendent  to  withhold  his 
certificate  until  some  Indefinite  time  in  the 
future  when  it  might  be  possible  to  complete 


the  work.  Under  the  circumstances,  we  hold 
that  the  contract  had  been  substantially  com- 
pleted, and  that  its  further  completion  could 
not  reasonably  have  been  required.  This  be- 
ing 80,  the  appellant  could  not  rightfully  re- 
fuse to  pay  the  balance  of  the  contract  price 
which  had  been  earned,  because  of  the  ab- 
sence of  the  certificate  provided  for  in  the 
contract 

There  was  a  further  ground  upon  which  the 
respondent  was  entitled  to  recover.  The  con- 
ditions of  the  contract  as  to  the  certificate,  as 
well  as  those  as  to  the  proof  of  the  payment 
of  claims,  had  been  waived  by  the  appellant. 
The  appellant  contends  that  the  pleadings 
were  such  that  the  respondent  could  not  make 
available  any  waiver  of  the  conditions  of  the 
contract.  The  complaint  may  not  have  au- 
thorized the  Introduction  of  any  proof  of  such 
waiver,  but  enough  evidence  of  that  kind  was 
introduced  without  objection  on  the  part  of 
the  appellant  to  authorize  a  finding  by  the 
court  of  the  fact  of  such  waiver;  and,  this 
being  so,  the  fact  that  other  testimony  tend- 
ing to  show  such  waiver  was  objected  to,  or 
the  fact  that  the  waiver  was  not  pleaded, 
could  not  prevent  a  court  of  equity  from  giv- 
ing force  to  the  proofs  which  had  been  Intro- 
duced without  objection.  Upon  one  or  all  of 
these  grounds,  the  trial  court  rightfully  held 
that  the  contract  price,  less  the  amount  re- 
quired to  complete  the  work,  could  be  recov- 
ered, and  that  its  payment  could  be  enforced 
by  a  lien  upon  the  bridge. 

It  Is  claimed,  however,  that  the  recovei-y 
was  excessive,  for  the  reason  that  the  court 
allowed  only  the  sum  of  $800  as  compensa- 
tion for  the  superintendent,  growing  out  of 
the  delay  in  the  completion  of  the  structure, 
when  the  proof  showed  that  the  amount  ac- 
tually paid  to  him  by  the  appellant  was  some 
$2,200.  Upon  this  question,  the  proofs  war- 
ranted a  finding  on  the  part  of  the  trial  court 
that  only  a  reasonable  compensation  paid  the 
superintendent  by  the  appellant  was  to  be  re- 
paid by  the  respondent,  and  for  that  reason 
we  are  not  disposed  to  disturb  the  finding  that 
the  respondent  was  only  liable  on  that  ac- 
count to  the  amount  of  $800. 

That  written  contracts  should  be  given  force 
according  to  their  terms,  and  that  a  waiver  of 
any  of  such  terms  should  only  be  held  to  have 
been  established  when  clear  and  convincing 
proof  to  that  end  lias  been  introduced,  is  un- 
doubtedly the  rule,  and  to  It  we  yield  the 
fullest  adherence;  but,  where  the  circumstan- 
ces tending  to  show  such  waiver  are  evi- 
denced by  written  Instruments,  the  danger 
growing  out  of  the  admission  of  such  proof 
is  much  lessened.  In  the  case  at  bar,  the 
written  evidence,  If  considered  alone,  would 
satisfy  us  that  It  was  the  intention  of  the  ap-  ° 
pellant  not  to  hold  the  respondent  strictly  to 
the  conditions  of  the  contract;  and  such  writ- 
ten proofs  were  supplemented  by  oral  testi- 
mony which  could  leave  little  doubt  as  to  the 
facts.  From  what  we  can  gather  from  the 
record,  the  cause  was  fairly  tried,  and  the 
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court  arrived  at  the  proper  conclusion,  and 
its  Judgment  and  decree  will  be  affirmed. 

ANDERS,  SCOTT,  and  GORDON,  JJ.,  con- 
cur. 


(12  Wash.  230) 

NICOL  T.  SKAGIT  BOOM  00.  et  aL 

(Supreme  Court  of  Wasiiington.    July  10, 
1805.) 

TiMB  FOR   Appeai,  —  Extension  bt   Motion  to 
Vacate— Who  may  Appeal. 

1.  Where  the  time  within  which  an  appeal 
from  an  order  confirming  a  sale  by  a  receiver 
ran  be  talcen  has  elapsed,  a  party  cannot  by  mo- 
tion to  vacate  the  order  of  confirmation  and  ap- 
peal from  the  denial  of  the  motion,  bring  up  the 
order  of  confirmation  for  review. 

2,  A  person  neither  an  active  part/  to  the 
hearing  or  a  motion  for  confirmation  of  a  sale 
by  a  receiver,  nor  a  party  to  a  motion  to  vacate 
the  order  of  confirmation,  cannot  appeal  from 
the  decisions  thereon. 

Appeal  from  superior  court,  Skagit  couuty; 
Henry  McBride,  Judge. 

Action  by  A.  R.  Nicol  against  the  Skagit 
Boom  Company  and  others.  From  an  order 
confirming  a  sale  by  the  receiver  appointed 
for  defendant  l)Oom  company,  and  from  an 
order  refusing  to  vacate  the  order  of  con- 
firmation, defendants  appeal.     Affirmed. 

C.  K.  Bonnestel,  W.  H.  Pratt,  and  Richard 
Saxe  Jones,  for  appellants  Skagit  Boom  Co., 
E.  S.  Alexander,  E.  T.  Dunning,  and  E.  C. 
Foltz.  C.  Van  Horn,  Million  &  Houser,  and 
Joiinson  Nickens,  for  respondent 

HOYT,  C.  J.  One  of  the  defendants,  as  re- 
ceiver of  the  Skagit  Boom  Company,  made  a 
sale,  under  order  of  the  court,  of  the  property 
of  said  company.  To  bis  report  of  such  sale, 
exceptions  were  filed  on  the  part  of  the  Ska- 
git Boom  Company  and  E.  T.  Dunning,  two 
of  the  defendants.  Such  exceptions,  togeth- 
er with  a  motion  for  confirmation  of  the  sale, 
were  beard  en  the  SOtb  day  of  June,  1804; 
and,  at  the  time  of  such  hearing,  an  .order 
was  made  overruling  the  exceptions,  and  con- 
firming the  sale.  This  order  was  entered  on 
the  23d  day  of  June,  18M.  Thereafter  a  mo- 
tion was  filed  on  behalf  of  said  defendants, 
the  Skagit  Boom  Company  and  E.  T.  Dun- 
ning, to  vacate  the  order  of  confirmation. 
This  motion  was  heard  on  the  2d  day  of 
July.  1884;  and,  at  the  time  of  such  hearing, 
an  order  was  made  denying  the  motion,  which 
was  duly  entered  on  the  6th  day  of  July, 
1804.  On  the  7th  day  of  July,  1894,  the  de- 
fendant the  Skagit  Boom  Company  and  E.  C. 
Foltz  gave  notice  of  an  appeal  to  the  supreme 
court  from  the  order  confirming  the  sale,  and 
'also  from  the  order  denying  the  motion  to  va- 
cate said  order  of  confirmation;  and  on  the 
10th  day  of  July,  1894,  the  defendants  B.  T. 
Dunning,  and  Edward  S.  Alexander,  as  re- 


ceiver of  the  Skagit  Boom  Company,  filed  s 
notice  that  they  Join  In  said  t^peaL 

Upon  the  record  showing  these  facts,  it  is 
urged  on  the  part  of  the  respondent  that  the 
orders  appealed  from  must  be  affirmed,  with- 
out regard  to  the  question  as  to  whether  or 
not  they  were  rightly  made,  for  the  reason 
that  none  of  the  appellants  are  in  a  situation 
to  take  advantage  of  the  error  of  the  court 
In  making  them,  if  error  was  o<Hnmitted. 
With  this  contention  we  feel  compelled  to 
agree.  The  order  confirming  the  sale  was 
made  at  the  time  of  the  bearing,  and,  unaer 
the  provisions  of  section  3  of  the  act  of  189S 
as  to  appeals,  could  only  be  appealed  fr««i 
within  five  days  after  its  entry;  and  as  it 
was  entered  on  the  23d  day  of  June,  and  tbe 
attempt  to  appeal  therefrom  was  not  until 
July  7th,  such  attempt  was  ineffectnal.  Tlie 
appeal  from  the  order  refusing  to  vacate  the 
confirmation  of  sale  was  in  time,  but,  as  to 
the  appellants  who  were  parties  to  the  hear- 
ing at  the  time  the  order  confirming  the  sale 
was  made,  an  appeal  therefrom  could  not 
bring  up  any  question  as  to  the  making  of 
such  order.  By  their  motion  to  vacate  it, 
they  only  sought  to  have  the  court  rehear  tlie 
same  question  upon  which  the  former  bearing 
had  been  had  at  the  time  such  order  was 
made;  and  it  is  familiar  law  that  one  wtio 
is  In  a  situation  to  protect  bis  rigbts  by  an 
appeal  from  a  Judgment  or  ord»  must  so 
protect  them,  and  cannot,  by  way  of  a  ino> 
tlon,  seek  to  revive  the  same  questions,  and 
from  a  decision  in  reference  thereto  seek  re- 
lief by  appeal.  The  only  remedy  of  the  ap- 
pellants who  were  parties  to  the  hearing  at 
the  time  the  order  of  confirmation  was  made 
was  by  an  appeal  from  that  order,  and,  not 
having  taken  it,  tliey  are  without  remedy. 

The  only  other  appellant  making  any  claim 
to  relief  is  E.  C.  Foltz,  but  be  was  an  active 
party  to  neither  the  hearing  upon  motion  for 
confirmation,  nor  to  the  one  upon  the  motiMi 
to  vacate  the  order  then  made.  So  far  as  lie 
was  concerned,  the  order  of  confirmation  was 
made  without  objection,— and,  no  amieal  bav- 
lug  been  prosecuted  therefrom,  it  became 
final  until  set  aside  by  some  proper  proceed- 
ing in  the  trial  court;  and  until  he  has  set 
on  foot  some  such  proceeding,  and  has  ob- 
tained the  decision  of  that  court  thereon, 
there  Is  nothing  tn  its  proceedings  to  which 
he  has  been  such  a  party  as  to  entitle  him 
to  prosecute  an  appeal  from  the  decision  of 
that  court  therein.  Other  reasons  might  be 
suggested  why  these  appeals  cannot  be  sus- 
tained, but  it  is  unnecessary  to  refer  to  them, 
since  what  we  have  said  shows  that  there  is 
nothing  in  the  record  which  authorizes  this 
court  to  grant  any  relief.  The  orders  ap- 
pealed from  must  be  affirmed. 

ANDERS,  SOOTT,  and  GORDON,  JJ.,  eon- 
cur. 


Digitized  by 


Google 


Wash.) 


STATE  t>.  ISENSEE. 


985 


(12  Wash.  254) 

STATE  T.  ISENSEE. 

(Supreme  Court  of  Washington.     July  13, 1893.) 

EtnezzLtUBUT  bi  Municipal  Opficek— Isdict- 

M8NT. 

LPen.  Code,  %  57,  provides  that,  if  any 
public  officer  shall  misappropriate  any  money, 
ne  shall  be  deemed  guilty  of  a  felony.  Hdd, 
that  an  indictment  against  a  county  treasurer 
for  misappropriating  county  funds  is  good, 
though  it  calls  the  offense  larceny. 

2.  Pen.  Code,  S  55,  making  any  agent,  clerk, 
or  officer  guilty  of  larceny  if  he  fraudulently 
converts  to  his  own  use  money  intrusted  to  him, 
applies  to  a  municipal  officer. 
Gordon,  J.,  dissenting. 

Appeal  from  superior  court,  Whatcom  coun- 
ty;  John  K,  Winn,  Judge. 

Philip  M.  laensee  was  convicted  of  misap- 
propriating public  funds,  and  appeals.  Af- 
firmed. 

Falrchlld  &  Rawson  and  Black  &  Learning, 
for  appellant.  G.  V.  Alexander,  for  respond- 
ent. 

DUNBAR,  J.  The  appellant  was  city  treas- 
urer of  the  city  of  New  Whatcom,  Wash.,  at 
the  time  he  was  arrested  on  the  Indictment 
contained  in  the  transcript  herein.  The  In- 
dictment was  substantially  as  follows:  "And 
said  Philip  M.  Isensee,  as  such  treasurer 
aforesaid,  was  charged  with  the  duty  of  re- 
ceiving and  safely  keeping  all  moneys  coming 
Into  his  hands  as  such  officer  and  city  treas- 
urer; and  the  said  Philip  M.  Isensee,  as  such 
officer  and  dty  treasvurer  of  said  city  of  New 
Whatcom,  as  aforesaid,  was  then  and  there 
intrusted  with,  and  did  then  and  there  have 
In  his  hands,  possession,  custody,  and  control, 
by  virtue  of  his  said  office  as  dty  treasurer 
aforesaid,  certain  public  money,  to  wit,  the 
sum  of  $60,000  of  lawful  money,  the  same 
being  money  and  property  of  the  said  city 
of  New  Whatcom,  and  of  the  value  of  $60,000 
in  lawful  money;  and  the  said  Philip  M. 
Isensee  did  then  and  there,  wickedly  and  un- 
lawfully,'fraudulently  and  feloniously,  take, 
misapply,  embezzle,  appropriate,  and  convert 
to  bis  own  use  said  $60,000,  with  the  care, 
custody,  and  control  of  which  he,  tfie  said 
Philip  M.  Isensee,  as  such  officer  and  city 
treasurer,  was  then  and  there  so  as  aforesaid 
intrusted,"  etc.  The  appellant  was  arrested 
and  arraigned,  and  demurred  to  the  Indictment 
on  the  grounds  (1)  that  It  did  not  substan- 
tially conform  to  the  requirements  of  the 
Code  of  the  state  of  Washington;  (2)  that 
more  than  one  crime  was  charged  In  the  in- 
dictment; and  (3)  that  the  facts  charged  in 
the  Indictment  did  not  constitute  a  crime. 
The  demurrer  was  overruled.  The  state  pre- 
sented its  testimony  In  support  of  the  charge, 
and  the  defendant  was  found  guilty.  Judg- 
ment was  rendered,  and  sentence  pronounced, 
from  which  judgment  the  appellant  appeals 
to  this  court. 

The  only 'question  raised  here  is  as  to  the 
sufficiency  of  the  indictment.  It  is  Insisted 
by  the  appellant  that  this  indictment  is  not 


good  under  section  55  of  the  Penal  Code,  for 
the  reason  that  said  section  does  not  con- 
template in  Its  provisions  a  municipal  officer. 
This  section  is  as  follows:  "If  any  agent, 
clerk,  officer,  servant,  or  person  to  whom  any 
money  or  other  property  shall  be  intrusted,  with 
or  without  hire,  shall  fraudulently  convert  to 
his  own  use,  or  shall  take  and  secrete  the 
same  with  Intent  fraudulently  to  convert  the 
same  to  his  own  use,  or  shall  fall  to  account 
to  the  person  so  intrusting  it  to  him,  he  shall 
be  deemed  guilty  of  larceny,"  etc.  And  it  is 
insisted  that  it  was  not  the  Intention  of  the 
legislature  that  this  statute  should  apply  to 
officers  of  municipal  corporations.  The  stat- 
ute itself  does  not  undertake  to  define  or  re- 
strict the  word  "officer" ;  and  we  do  not  know 
by  what  authority  or  by  what  rule  of  con- 
struction the  court  would  be  warranted  in  an- 
n6unclng  that  the  word  "officer,"  as  employed 
In  the  statute,  referred  to  one  character  of 
officers  more  than  another.  We  are  not  Informed 
by  the  appellant  what  particular  officers,  in 
his  judgment,  are  covered  by  the  statute.  He 
Is  content  to  Insist  that  he  does  not  fan  with 
in  its  contemplation.  It  Is  doubtful  if  a  de- 
faulting officer  could  be  found  who  thought 
the  statute  covered  his  particular  case.  We 
are  willing  to  accept  the  theory  of  the  ap- 
pellant, as  enunciated  by  Chancellor  Kent, 
"that.  In  the  exposition  of  the  statute,  the  In- 
tention of  the  lawmakers  will  prevail  over 
the  literal  sense  of  the  terms,  and  its  rea- 
son and  intention  will  prevail  over  the  strict 
letter."  This  rule  will  prevail  when  there  is 
an  evident  conflict  between  the  intention  of 
the  lawmakers  and  the  literal  sense,  and  be- 
tween the  reason  and  intention  and  the  strict 
letter  of  the  law;  but  it  is  not  pointed  out 
to  us.  In  any  satisfactory  way  at  least,  that 
there  is  any  such  conflict  here.  There  seems 
to  be  no  good  reason  why  the  legislature 
should  not  have  bad  in  mind  the  treasurer  of  a 
county  or  of  a  municipality  when  it  used  the 
word  "officer."  as  well  as  any  other  officer 
which  we  can  conceive  of;  and  it  certainly 
would  have  been  a  reasonable  intention  on  its 
part  to  indude  this  particular  officer,  who  is 
particularly  subjected  to  the  temptation  of 
violating  this  statute;  and  we  do  not  think 
that  it  is  the  duty  of  courts  to  hunt  for  rea- 
sons to  limit  the  scope  of  the  law,  when  the 
result  of  such  limitation  is  to  aid  embez- 
zlers of  public  funds  to  evade  their  respon- 
sibilities, and  escape  punishment  for  a  vio- 
lation of  their  trusts.  In  Kansas,  under  a 
statute  (Gen.  St  {  2220)  which  provides  that 
If  any  derk,  apprentice,  or  servant  of  any 
private  person  or  of  any  copartnership,  or  If  any 
officer,  agent,  clerk,  or  servant  of  any  corpora- 
tion, or  any  person  employed  In  such  capacity, 
shall  embezzle,  etc.,  he  shall  be  punished,  etc.. 
it  was  held  that  a  county  treasurer  was  an 
officer,  contemplated  by  such  statute.  The 
court  in  that  case  noticed  the  argument  of 
the  defense  that  the  law  provides  that  the 
embezzlement  must  be  without  the  assent  of 
the  employer,  and  that  the  trea.surer  is  not 
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the  employfi  of  any  one;  and,  even  If  It 
should  be  held  that  the  county  was  his  em- 
ployer, it  could  not  In  any  way  assent  to  an 
unlawful  appropriation  of  Its  funds.  But  the 
court,  notwithstanding  this  argument,  decided, 
in  an  able  opinion,  that  a  county  treasurer 
was  within  the  meaning  and  intent  of  the 
statute;  that  the  treasurer  was  an  officer  con- 
templated by  the  statute;  and  that  the  coun- 
ty was  an  incorporation  and  an  employer  not 
assenting  to  an  unlawful  appropriation  of  its 
funds.  It  is  laid  down  by  Bish.  Or.  Law,  § 
336,  that  It  is  possible  for  an  ofBcer  of  a  cor- 
poration to  be  also  its  agent,  serrant,  or  cleric 
by  virtue  of  his  of&ce.  Thus,  in  England,  if, 
'  pursuant  to  a  statute,  the  inhabitants  of  a  par- 
ish elect  an  assistant  overseer  of  the  poor,  and 
define  bis  duties,  and  if  he  is  then  appointed  to 
the  office  by  warrant  from  two  justices  of  the 
peace,  as  the  statute  also  directs,  and  then 
appropriates  to  his  own  use  moneys  received 
in  his  office,  he  may  be  regarded  as  a  servant 
of  the  inhabitants  of  the  parish,  and  be  con- 
victed of  the  embezzlement.  Under  the  doc- 
trine announced  in  State  v.  Smith,  13  Kan. 
274,  and  indorsed  In  Blsh.  St.  Crimes,  p.  212, 
the  appellant  Is  an  "officer"  within  the  mean.- 
ing  of  section  55,  and  the  city  of  New  What- 
com is  "a  person  intrusthig,"  etc.,  within  the 
meaning  of  said  section.  But,  whether  the 
indictment  Is  good  under  section  55  or  not,  it 
certainly  is  under  section  57,  which  provides 
that.  If  any  state,  county,  township,  city, 
town,  village,  or  other  officer  elected  or  ap- 
pointed under  the  constitution  or  laws  of  this 
state  shall,  in  any  manner  not  authorized  by 
law,  use  any  portion  of  the  money  intrusted 
to  him  for  safe-keeping,  in  order  to  mal^e  a 
profit  out  of  the  same,  or  shall  use  the  same 
for  any  purpose  not  authorized  by  law,  he 
shall  be  deemed  guilty  of  a  felony. 

It  is  Insisted  by  the  appellant  that  this  in- 
dictment was  drawn  under  section  65,  and 
that,  for  that  reason,  the  appellant  should  not 
be  called  upon  to  answer  under  the  provisions 
of  section  57.  There  Is  nothing  in  the  record, 
except  the  Indictment  itself,  to  indicate  under 
what  section  it  was  drawn,  and  we  think  It 
sufficiently  charges  a  crime  under  section  57. 
It  Is  true  that  the  indictment  charges  the  ap- 
pellant with  the  crime  of  larceny,  but  with 
the  name  of  the  crime  the  appellant  has  no 
concern.  He  is  charged  with  the  commission 
of  certain  acts.  These  acta  are  specifically 
set  forth  in  the  indictment,  and  be  is  notified 
just  what  he  has  to  defend  against,  viz.  he 
is  notified  that  he  has  imlawfuUy  and  fraud- 
ulently appropriated  and  converted  to  his  own 
use  $(30,000,  described  in  the  indictment.  The 
charge  is  brought  home  to  him  by  the  state- 
ment of  facts,  so  that  he  cannot  mistake  his 
defense.  Wliether  it  be  called  larceny  or  em- 
bezzlement can  be  of  little  aid  to  him  in  pre- 
paring his  defense  to  the  acts  charged.  The 
law  intends  to  throw  around  every  person 
who  is  charged  with  crime  all  the  safeguards 
necessary  to  protect  him  from  surprise,  and 
to  prevent  him  from  being  misled  to  hla  peril; 


but  certainly  it  was  not  the  intention  of  the 
law  and  is  not  the  province  of  the  courts  to 
allow  officers  who  are  Intrusted  with  public 
funds  to  plunder  the  funds  so  Intrusted  to 
them,  and  to  escape  answering  on  the  merits, 
by  raising  technical  objections,  which  tend  to 
prevent  an  honest  Investigation  of  the  crlnte 
charged.     The  judgment  will  be  affirmed. 

HOYT,  C.  J.,  and  SCOTT,  J.,  concur. 

ANDERS,  J.  I  think  the  indictment  is  good 
onder  section  55  of  the  statute,  and  I  therefore 
concur  in  the  result 

GORDON,  J.,  dissents. 


(12  Woab.  241) 

SQUIRES  V.  ZUMWAIiT  et  nx. 

(Supreme  Court  of  Washington.     July  10, 1895.) 

Suit  by  Lesser— Fokcible  Extkt  bt  Landlord 

— C011P1.AINT— Desokiption  of  Fkemises. 

1.  In  i.n  action  for  forcible  entry  by  a  lessee 
against  a  lessor,  the  description  in  the  lease, 
"Lot  1,  block  12.  Gates'  Second  addition  to 
Mount  Vernon,"  is  safficient,  though  it  is  not 
stated  where  said  addition  was  located,  it  be- 
ing alleged  in  the  complaint,  and  appearing  from 
the  proof,  that  jrassesslon  was  taken  under  the 

2.  In  an  action  for  forcible  entry  by  tfae- 
lessee  of  a  skating  rink  against  the  lessor,  a  com- 
plaint which  contains  a  proper  description  of  cer- 
tain land,  and  alleges  that  the  building,  situated 
on  the  land  so  described,  is  the  building  covered 
by  the  lease.  Is  sufficient. 

3.  Where  there  is  no  snbstantial  conflict  in 
the  proof  rdating  to  the  issues  raised  by  the 
pieaaings  the  court  may  take  the  question  from 
the  jury. 

Appeal  from  superior  court,  Skagit  county; 
Henry  McBrlde,  Judge. 

Action  for  forcible  entry  by  C.  H.  Squires 
against  J.  W.  Zumwalt  and  wife.  From  a 
Judgment  for  plaintiCC,  defendants  appeal. 
Affirmed. 

C.  C.  Bitting,  for  appellants.  Million  &: 
Houser,  for  respondent 

HOYT,  C.  J.  But  two  substantial  qaee- 
tions  are  presented  by  the  record  on  this 
appeal.  The  first  Is  as  to  the  sufficiency  of 
the  complaint  and  the  second  as  to  whether 
or  not  such  facts  were  shown  by  the  proofs 
as  to  entitle  the  plaintiff  to  a  peremptory  in- 
stmction  to  the  jury  to  find  in  his  favor. 
The  alleged  insufficiency  of  the  complaint 
grows  out  of  the  description,  in  tbe  lease,  of 
the  property  to  obtain  damages  for  the  de- 
tention of  which  this  action  was  brought 
In  said  lease  the  property  was  described  as 
"Lot  1,  block  12,  Gates'  Second  addition  to 
Mount  Vernon,"  but  there  was  no  statement 
as  to  where  said  addition  was  located.  It 
appeared,  however,  from  the  complaint  and 
from  the  lease  Itself,  that  It  had  been  re- 
corded in  Skagit  county,  and  we  are  not  sat- 
isfied that  In  view  of  ttaia  fact  and  of  the 
further  fact  that  the  court  will  take  judicial 
notice  of  the  county  in  which  Mount  Ver- 
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non  Is  situated,  the  description  was  Insuf- 
ficient. But,  however  this  may  be,  It  was  al- 
leged in  the  complaint  and  clearly  appeat«d 
from  the  proofs,  that  possession  of  the  build- 
ing was  taken  under  said  lease.  The  com- 
plaint also  contained  a  proper  description  of 
lot  1,  block  12,  In  Gates'  Second  addition  to 
Mount  Vernon,  showing  the  county  and  state 
in  which  the  property  .was  situated,  and  It 
was  alleged  therein  that  the  building  situ- 
ated on  the  lot  so  described  was  tne  build- 
ing covered  by  the  lease.  Under  these  cir- 
cumstances the  court  rightfully  held  the 
complaint  to  be  sufficient. 

Upon  the  other  question  the  appellants 
claim  that  they  were  entitled  to  have  the 
Jury  pass  upon  the  Issues  raised  by  the  plead- 
ings, and  that  the  court  committed  reversi- 
ble error  when  it  practically  took  from  it  the 
questions  thus  presented.  This  claim  must 
be  sustained  If  there  was  any  substantial 
conflict  in  the  proofs  relating  to  such  Issues, 
but.  In  our  opinion,  there  was  no  such  con- 
flict The  only  question  upon  which  there 
was  even  a  semblance  of  a  conflict  was  the 
one  relating  to  the  circumstances  surround- 
ing the  detention  of  the  building  by  the  ap- 
pellants, and  upon  that  question  the  testi- 
mony of  the  resjKkndent  was  abundantly  suf- 
tlclent  to  show  that  such  detention  was  forci- 
ble and  unlawful,  and  this  testimony  was 
substantially  confirmed  by  that  of  the  appel- 
lants, and  there  was  nothing  In  the  circum- 
stances surrounding  the  transaction  disclosed 
by  the  proofs  to  In  any  manner  contradict 
the  testimony  on  the  part  of  the  respondent. 

It  is  further  suggested  by  the  appellants 
that  there  was  no  proof  of  the  amount  of 
damages  suffered  by  the  resi)ondent.  In 
view  of  the  allegations  In  the  complaint  and 
of  the  denials  In  the  answer,  It  was  not  nec- 
essary for  the  respondent  to  Introduce  r.ny 
proof  upon  that  question;  and,  even  If  It 
was,  the  finding  by  the  court  as  to  the 
amount  of  such  damages  was,  under  all  the 
circumstances,  so  favorable  to  the  appellants, 
that  the  judgment  should  not  be  revMsed  on 
account  of  the  ruling  of  the  court  upon  that 
'question,  even  If  it  was  erroneous.  In  the 
brief  of  the  appellants  there  are  other  sug- 
gestions of  error,  but  they  are  all  founded 
upon  the  alleged  Insufficiency  of  the  com- 
plaint, or  the  invalidity  of  the  lease,  or  the 
action  of  the  court  in  taking  the  case  from 
the  Jury,  and  require  no  detailed  considera- 
tion.    The  Judgment  will  be^afflrmed. 

ANDERS,  SCOTT,  DUNBAR,  and  GOR- 
DON. JJ„  concur. 

<12  Wash.  266) 

HART  et  al.  v.  MANBT. 

(Supreme  Court  of  Washington.     July  13, 1895.) 

Action  against  Pbikcipal — Aoest's  Puomisb  to 

Pat — Wbongphl  Act  op  Agent — Estoppel 

TO  Dent  Costbaot. 

1.  In  an  action  for  n  sum  paid  by  plaintiff 

lot  board  at  defendant's  request,  evidence  that 


defendant's  foreman  asked  plaintiff  to  procure 
board  for  himself  and  a  gang  of  men  in  defend- 
ant's «mploy,  and  that  l}ie  foreman  would  see 
that  it  was  paid,  is  not  sufficient  to  entitle  plain- 
tiff to  judgment 

2.  Where  an  employs,  without  his  princi- 
pal's authority,  loans  goods  in  the  principal  s  pos- 
session, belonging  to  another,  the  principal  is 
not  liable  for  damage  to  the  goods  by  the  bor- 
rower. 

3.  Where  an  agent,  authorized  so  to  do,  con- 
tracts to  deliver  a  certain  quantity  of  lumber  for 
the  construction  of  a  railroad  trestle,  and  the 
principal  sues  a  person  for  a  portion  of  the  lum- 
ber contracted  for,  and  a  counterclaim  for  breach 
of  the  contract  is  set  up,  the  principal  is  estop- 
ped to  claim  that  the  contract  was  not  made  with 
such  person. 

Appeal  from  superior  court,  Snohomish 
county;  John  0.  Denney,  Judge. 

Action  by  J.  F.  Hart  and  another  against 
J.  J.  Maney.  Judgment  was  rendered  for  de- 
fendant, and  plaintiffs  appeal.    Affirmed. 

Headlee,  Allen  &  Headlee,  for  appellants. 
A.  K.  Delaney,  for  respondent. 

DUNBAR,  J.  This  appeal  is  brought  here 
only  on  the  errors  alleged  In  the  Instructions 
of  the  court  to  the  jury.  It  is  difficult  to  tell, 
however,  from  the  transcript,  or  from  appel- 
lants' brief,  what  the  instructions  objected 
to  really  are.  The  instructions  g;iven  by  the 
court  do  not  appear  In  the  transcript.  There 
appears  a  set  of  instructions  denominated 
"Plaintiffs'  Instructions  to  Jury,"  commen- 
cing with  instruction  No.  2  and  ending  with 
instruction  No.  1.  Then  follow  instructions 
entitled  "Instructions  Asked  for  by  Defend- 
ant" aud  these  are  all  the  instiuctions  that 
appear  In  the  record.  On  page  42  of  the 
record,  however,  It  Is  stipulated  that  plain- 
tiffs duly  excepted  to  the  giving  by  the  court 
of  instructions  numbered  1,  2,  3,  4,  5,  and 
8,  asked  by  defendant  and  given  by  the 
court,  and-  also  excepted  to  the  refusal  of  the 
court  to  give  instructions  numbered  6  and  1, 
asked  by  the  plaintiffs.  This  court  really 
ought  not  to  enter  upon  an  Investigation  of 
the  case  at  all  upon  such  a  record;  especially 
Inasmuch  as  the  brief  of  the  appellants  does 
not  refer  to  the  particular  instructions  ex- 
cepted to  by  number,  but  mixes  the  dis- 
cussion of  the  instructions  and  the  testimony 
in  such  a  manner  that  It  is  difficult  for  the 
court  to  follow  It  We  will,  however,  under- 
take to  decide  the  questions  which  we  think 
were  attempted  to  be  raised  by  the  appel- 
lants. The  first  Instruction  objected  to  is  .t;- 
follows:  "You  are  also  Instructed  upon  this 
[the  first]  cause  of  action  that  If  you  find 
from  the  evld^ice  that  the  alleged  conversa- 
tion testified  to  by  the  plaintiff  Hart  as  occur- 
ring Ijetvveen  him  and  the  witness  Goerlg, 
the  agreement  if  any,  was  that  Goerlg  In- 
structed Hart  to  engage  board  for  the  men, 
and  he,  Goerig,  would  see  that  It  was  paid, 
then  upon  such  evidence  the  plaintiff  Is  not 
entitled  to  recover  for  anything  on  the  first 
cause  of  action."  In  this  case  the  first  cause 
of  action  was  for  a  board  bill,  the  plaintiffs 
alleging  that  they,  at  defendant's  special  In- 
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stance  and  request,  paid  board  for  the  de- 
fendant's employ^  to  the  amount  of  ^36.25, 
which  defendant  agreed  to  pay.  Hart  &  Co., 
the  plaintiffs,  were  engaged  in  the  mill  busi- 
ness. J.  J.  Maney  was  engaged  in  contract- 
ing work,  and  the  witness  Goerlg  was  his 
agent  in  such  business.  The  testimony  of 
plaintiff  Hart  on  the  first  cause  of  action  was 
as  follows:  "We  were  doing  a  sawmill  and 
lumber  business  at  the  times  mentioned.  In 
October,  1891,  J.  J.  Maney  had  a  contract  of 
driving  some  piles  at  what  is  known  as 
'Hart's  Sawmill'  on  the  Snohomish  river. 
•  *  •  Al.  Goerlg,  who  was  then  foreman 
for  J.  J.  Maney,  asked  me  to  engage  lioard 
for  himself  and  the  other  men  running  the  pile 
driver,  at  the  sawmiU  boarding  house,  as  he 
was  not  acquainted  with  J.  O.  Jelleberg,  who 
was  keeping  the  boarding  house.  1  told  him 
that  I  would  do  so,  and  went  and  saw  the 
boarding-house  keeper,  and  made  arrange- 
ments with  him  to  board  the  men,  becoming 
personally  responsible  for  the  bill.  Goerlg 
told  me  that  if  I  would  engage  the  board  he 
would  see  me  paid.  I  afterwards  paid  the 
bill,  which  amounted  to  $30.25."  Goerlg  tes- 
tified that  he  never  made  any  such  arrange- 
ments, or  any  arrangement  at  all,  with  Hart, 
concerning  the  boarding  of  the  men.  But 
taking  the  testimony  of  Hart  alone,  uncon- 
ti-adicted,  it  seems  to  us  that  it  In  no  way 
tends  to  establish  a  liability  on  the  part  of 
Maney,  and  that  therefore  the  instruction  is 
not  objectionable.  At  most  this  testimony 
only  constitutes  Hart  the  agent  of  Goerlg  to 
engage  the  board  for  the  men,  and  there  is 
uotliing  in  the  record  to  show  that  it  was 
within  the  scope  of  Goerlg'a  authority  or  em- 
ployment to  make  Maney  responsible  for  this 
contract  In  fact.  Hart  does  not  testify  that 
the  contract  with  Goerlg  was  that  Maney 
should  become  responsible  for  the  board  of 
the  men,  but  parenthetically  states  that  Goe- 
rig  was  Maney's  foreman  in  the  business,  of 
pile  driving.  But  the  testimony  is  that  Goe- 
rlg was  to  pay  for  the  board  of  the  men  if 
Hart  would  make  arrangements  with  the 
boarding-house  keeper  for  their  board.  There 
must  be  something  more  than  this  to  consti- 
tute Goerlg  such  an  agent  of  Maney  as  would 
bind  him  in  such  a  transaction. 

As  to  the  second  cause  of  action,  the  Jury 
received  proper  instructions,  and,  imder  the 
conflicting  testimony  in  relation  to  the  con- 
tract, this  court  must  assume  that  they  came 
to  a  correct  conclusion.  It  seems  that  while 
a  scow  belonging  to  the  plaintiffs  was  in 
the  possession  of  Maney,  according  to  the  tes- 
timony of  the  plaintiffs,  it  was  loaned  by 
Goerlg  to  one  Montandon,  and,  according  to 
the  testimony  of  the  plaintiffs,  became  dam- 
aged. The  court,  in  relation  to  this  phase 
of  the  case.  Instructed  the  jury  aa  follows: 
"If  you  find  from  the  evidence  tliat  the  wi^ 
ness  Goerlg  was  the  agent  of  the  defendant, 
Maney,  and,  without  any  authority  from  the 
defendant,  took  the  scow  mentioned  and  de- 
t^*  -ibed  in  the  third  cauM  of  actioB  aet  forth 


in  plaintiffs'  complaint,  then,  although  the 
plaintiffs  may  be  entitled  in  law  to  waive  the 
tort,  and  sue  for  the  use  of  such  scow,  the 
plaintiffs  cannot  recover  any  amount  except 
a  reasonable  compensation  for  the  use  of  said 
scow  while  it  was  actually  being  used  by  the 
defendant.  The  plaintiffs  are  not  entitled 
to  recover  for  any  damages  done  to  said 
scow,  as  In  law  the  master  Is  not  liable  for 
the  tortious  acts  of  his  agent  or  servant,  al- 
though he  may  be  liable  for  the  use  of  prop- 
erty taken  by  his  agent,  and  put  to  the  use  of 
the  master  or  principal  by  such  agent  or  serv- 
ant." All  the  instructions  actually  given  by 
the  court  not  appearing  in  the  record,  we  are 
not  able  to  tell  how  this  instruction  may  have 
been  modified  by  some  other  instruction;  but, 
considering  the  testimony  In  this  case,  the  in- 
struction was  evidently  intended  to  bring  the 
case  within  the  rule  that  the  master  is  not 
liable  for  the  acts  of  a  servant  done  without 
the  scope  of  bis  authority.  There  Is  a  differ- 
ence between  the  negligent  acts  of  a  servant 
acting  within  his  authority  and  the  negligent 
acts  of  a  servant  acting  without  his  authori- 
ty. There  Is  nothing  in  this  record  to  show 
that  Goerig  had  any  authority  whatever,  and 
it  cannot  be  presumed  In  the  absence  of 
proof  that  he  had  authority,  from  Maney  to 
loan  a  scow  which  belonged  to  these  plain- 
tiffs to  a  third  person.  If  he  did  this,  he  Old 
it  upon  his  own  responsibility,  and  for  any 
damages  which  flowed  from  the  wrongful  act 
he  alone  la  responsible  to  the  plaintiffs  in 
this  case.  "When  a  sairant  acts  under  the 
special  orders  of  his  master,  the  master  is 
not  liable  for  his  negligence  in  doing  busi- 
ness not  ordered."  Wilson  v.  Peverly,  2  N. 
H.  648.  "Where  a  person  employed  by  one 
as  a  servant  is  using  the  team  of  his  master 
for  his  own  purposes  and  tieneflt,  •  •  • 
without  any  directions  from  the  master,  and 
he  uses  the  team  so  negligently  as  to  occa- 
sion Injury  to  a  third  party,  the  master  is  not 
liable  for  such  injury."  Bard  v.  Yohn,  26 
Pa.  St  482.  The  doctrine  which  we  wish  to 
express,  however,  and  which  we  think  is  the 
doctrine  governing  this  case,  is  that  the  mas- 
ter is  not  chargeable  with  the  acts  of  the 
servant  unless  he  acts  in  the  execution  of 
authority  given  by  the  master.  In  such  case 
the  act  of  the  servant  is  the  act  of  the  mas- 
ter, and  not  otherwise.  Middieton  v.  Fowl- 
er, 1  Salk.  282. 

The  eighth  Instruction  which  was  objected 
to  by  the  appellants  is  as  follows:  "Tou  are 
further  instructed  that.  If  you  find  from  the 
evidence  that  the  witness  Uphus  was  the 
agent  of  the  plaintiffs,  having  power  to  sell 
lumber  and  manage  the  business  of  the 
plaintiffs,  and  that  he  made  a  contract  to  fur- 
nish the  lumber  necessary  to  construct  and 
complete  the  trestle  of  the  said  railway  com- 
pany, and  plaintiffs  furnished  a  part  thereof, 
to  the  amount  of  $82.86,  which  amount  plain- 
tiffs claim  In  their  complaint,  then,  on  such 
state  of  facts,  I  charge  you  that  the  plain- 
tiffs are  estopped  from  now  denyisx  that  the 
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contract  was  made  with  the  defendant.  Ma- 
ney.  Having  recognized  the  contract  as  be- 
ing with  the  defendant,  by  suing  him  in  this 
action  for  the  lumber  delivered,  the  plaintiffs 
cannot  repudiate  the  rest  of  the  contract,  and 
thus  escape  their  liability  for  a  breach  of 
same.  The  law  will  not  permit  a  party  to 
accept  the  benefits  of  a  contract  and  escape 
at  the  same  time  the  liabilities  and  obliga- 
tions it  imposes.  Therefore,  if  you  find  that 
the  contract  to  furnish  and  deliver  the  lum- 
ber for  the  trestle  was  made  at  all,  I  charge 
you  that  you  must  find  that  it  was  made  with 
the  defendant."  There  can  be  no  doubt  of 
the  correctness  of  the  law  enunciated  in  this 
instruction.  We  think  the  law,  considering 
the  testimony  in  this  case,  was  substantially 
given  by  the  Instructions;  and,  especially 
considering  the  condition  of  the  record,  and 
the  fact  that  it  does  not  appear  that  all  the 
instructions  are  set  forth  in  the  transcript, 
we  would  be  unwarranted  in  reversing  the 
case.  The  Judgment  will  therefore  be  af- 
firmed. 

HOTT,  C.  J.,  and  SCOTT,  ANDERS,  and 
GORDON,  JJ.,  concur. 


(21  Colo.  357) 

NEW  MERCER  DITCH  CO.  t.  ARM- 

STHONG,  Water  Commissioner. 

(Supreme  Court  of  Colorado.    July  1,  1895.) 

RiGUT    TO    Use    Watek— Ekcbct    op    Dkcreb — 

Abasdo!i.ment  of  Rights  — DiacRETiON  or 

Krpekee— Reopbxing  Heariko. 

1.  In  an  action  to  restrain  a  water  com- 
missioner from  interfering  with  plaintiff's  riKht 
to  water  in  a  ditch,  evidenced  by  a  decree  made 
under  the  acts  of  1879  aud  18S1.  providinp  for 
settling  priorities  to  use  water  for  irrigation, 
it  was  witiiiu  the  discretion  of  the  referee  to  re- 
open the  hearing  to  allow  defendant  to  intro- 
duce the  statements  of  plaintiffs  srantor,  which 
were  filed  with  the  referee  who  heard  the  evi- 
dence on  which  such  former  decree  was  found- 
ed, when  they  could  not  have  been  discovered 
before. 

2.  When,  under  the  acts  of  1879  and  1881. 
providing  for  settling  priorities  to  the  use  of 
water  ffir  irrigation,  a  certain  quantity  of  water 
has  been  decreed  to  plaintiff,  he  cannot,  by  mail- 
ing a  beneficial  use  of  a  portion  of  it,  assert, 
against  subsequent  apnropnators,  a  claim  to  the 
excess  over  that  used  by  him,  when,  for  18 
years  after  the  original  diversion  Ity  him,  and 
lur  more  than  9  years  aftiir  his  rights  were  e»- 
tablished  by  the  decree,  he  did  not  malse  any 
use  of  the  excess. 

Appeal  from  district  court,  Larimer  county. 

Action  by  tlie  New  Mercer  Ditch  Company 
against  John  L.  Armstrong,  water  commis- 
sioner. From  a  judgment  dismissing  the  com- 
plaint, piaintift  appeals.    Affirmed. 

This  action  was  to  restrain  the  water 
commissioner  of  water  district  No.  3,  in  divi- 
sion No.  1,  from  interfering  with  the  flow  of 
water  into  the  headgate  of  plaintiff's  ditch. 
The  complaint  alleges  that  the  plaintiff  is  the 
owner  by  purchase  of  priorities  Nos.  1  and  8 
to  the  use  of  water  out  of  the  Cache  le  Poudre 
liver,  the  first  of  which  entitles  it  to  24.S1, 
and  the  latter  to  8.7,  cubic  feet  of  water  per 


second  of  time,  both  of  which  priorities  were 
duly  decreed  to  its  grantor,  Josliua  Yaeger, 
in  April,  1882,  by  the  district  court  of  Lari- 
mer county,  in  proceedings  instituted  under 
the  acts  of  1879  and  1881,  providing  for  set- 
tling of  priorities  of  right  to  the  use  of  water 
for  irrigation.  The  complaint  charges  that 
the  defendant,  as  water  commissioner,  refuses 
to  recognize  the  plaintiff's  rights  under  the 
decree,  and  declines  to  turn  into  the  headgate 
of  its  ditch  the  water  which  these  priorities 
give,  and  which  it  needs  to  irrigate  its  lands. 
The  first  defense  of  the  answer  is  a  general 
denial.  The  second  defense  alleges,  in  sub- 
stance, that  the  priorities  moitloned  were 
awarded  to  Yaeger  to  be  used  to  irrigate  only 
120  acres  of  land  by  means  of  the  Yaeger 
ditch,  and  that  it  never  has  carried,  and  never 
could  carry,  mote  than  2%  cubic  feet  of  water 
per  second  of  time,  and  that  the  land  intended 
to  be  irrigated  thereby  does  not  require  for 
proper  cultivation  to  exceed  the  said  quantity. 
During  all  the  times  since,  as  well  as  before, 
the  decree  was  rendered,  all  the  residue  of 
the  waters  of  the  stream  is  averred  to  have 
been  diverted  and  continuously  used  by  sub- 
sequent appropriators,  whose  rights  the  wa- 
ter commissioners  have  recognized  in  distrib- 
uting water  uniler  the  decree.  The  third  de- 
fense alleges  that  Yaeger,  the  then  owu»  of 
these  rights,  wholly  and  voluntarily  aban- 
doned them  in  the  year  1882,  and  that  since 
said  time  no  use  thereof  has  ever  been  made 
by  him,  or  by  any  one  claiming  imder  him. 
A  replication  was  filed,  traversing  these  af- 
firmative defenses  of  the  answer.  The  court 
referred  the  cause  to  a  referee,  who  heard 
evidence,  made  findings  of  fact,  and  stated 
conclusions  of  law  therefrom,  and  reported 
the  same  to  the  court,  accompanied  by  his 
recommendation  that  the  complaint  be  dis- 
missed. Among  the  findings  of  fact  is  one 
to  the  effect  that,  since  the  date  of  the  de- 
cree, and  up  to  May  18,  1891,  when  he  at- 
tempted to  sell  and  convey  these  rights  to  the 
plaintiff,  Yaeger  did  not  at  any  time  divert 
or  use  water  to  exceed  in  amount  3.5  cubic  ' 
feet  of  water  per  second  of  time,  and,  as  to 
the  excess,  there  was  an  abandonment  by 
him,  which  thereafter  had  been  legally  ap- 
propriated by  others.  There  was  also  a  find- 
ing that,  after  Yaeger  conveyed  both  these 
priorities  to  the  plaintiff,  the  latter,  before 
the  beginning  of  this  suit,  reconveyed  to  him 
the  3.5  cubic  feet  of  water,  the  same  being, 
in  amount,  equal  to  the  quantity  which,  and 
which  only,  he  had  at  any  time  applied  to 
beneficial  use.  From  these  findings  the  ref- 
eree concluded,  as  a  matter  of  law,  that,  as 
to  any  water  in  excess  of  3.5  cubic  feet  per 
second  of  time,  a  failure  by  Yaeger  to  make 
any  use  of  the  same  within  a  reasonable  time 
after  the  original  diversion  should  be  treated 
as  an  abandonment.  The  court  approved  the 
findings  of  the  referee,  adopted  his  conclu- 
sions of  law,  as  well  as  of  fact,  and  ent«:ed 
a  judgment  dismissing  the  complaint,  from 
which  judgment  the  plaintiff  appeals. 
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George  W.  Bailey  and  E.  A.  Ballard,  for 
appellant.  J.  W.  McCreery  and  Robinson  & 
Love,  for  appellee. 

CAMPBELL,  J.  (after  stating  tlie  facts). 
The  controversy  can  best  be  presented  by 
giving  a  brief  statement  of  tlie  contentions 
■of  the  respective  parties.  The  appellant  as- 
serts that  the  decree  of  the  court  awarding 
these  priorities  In  1882  is  an  absolute  verity, 
and  cannot  l)e  questioned  in  the  manner  at- 
tempted by  the  appellee;  that  the  two  years 
have  elapsed  since  the  date  of  the  decree, 
within  which  time,  upon  a  proper  showing,  it 
might  be  reviewed,  as  provided  in  the  irriga- 
tion act,  as  have  also  the  four  years  therein 
limited  as  the  time  within  which  priorities  to 
the  use  of  water  might  be  established  by  ap- 
pi-opriate  actions  existing  previous  to  the 
passage  of  said  act;  that  there  never  has 
been  an  abandonment  of  the  rights  decreed  to 
Yaeger;  and  that  no  rights  of  subsequent 
nppropriators  have  been  injuriously  aCFected 
by  the  sale  of  these  rights  to  the  plaintiff 
and  the  change  of  the  place  of  diversion  and 
use  sought  to  be  made  by  the  plaintiff  after 
Its  purchase  in  1891.  The  appellee's  positidn 
Is  that,  while  the  decree  is  a  verity,  yet  that 
it  Is  so,  as  to  the  quantity  of  water,  only  to 
the  extent  to  which  the  water  has  been  ap- 
plied to  a  beneficial  use;  and  that  the  law 
under  which  the  decree  was  rendered  must  be 
so  interpreted,  and  the  decree  itself  expressly 
so  provides;  that  the  rights  of  subsequent  ap- 
propriators  would  be  Infringed,  not  by  the 
sale  of  Yaeger's  priorities,  but  by  the  change 
of  the  point  of  diversion  and  place  of  use  at- 
tempted to  be  made  by  his  grantee.  The  ob- 
jecft  of  these  irrigation  statutes  was  to  set- 
tle questions  of  the  relative  priorities  of  the 
<-lalmants  of  water  for  the  purposes  of  irriga- 
tion. The  decrees  rendered  thereunder  do  not 
purport  to  grant  any  new  property  rights,  but 
rather  embody  in  a  permanent  form  the  evi- 
ilciiee  of  those  previously  acquired.  While 
the  statutes  further  provided  certain  regiila- 
tions  for  the  distribution  by  the  state  of  the 
water  according  to  the  priorities  thus  ascer- 
tained, yet,  after  the  expiration  of  the  time 
limited  by  the  act,  the  decree  cannot  be  re- 
'  opened  by  a  party  thereto,  in  the  absence  of 
proof  of  fraud,  for  the  purpose  of  reducing  the 
quantity  of  water  therein  awarded,  or  for 
any  other  material  change  or  con-ection.  But 
we  do  not  understand  the  object  of  the  de- 
fense here  to  be  a  setting  up  of  any  claims  to 
a  priority  of  rights  to  water  for  Irrigation  In 
this  water  district  adverse  or  contrary  to  the 
effect  of  the  decree.  Priority  No.  1  dated 
from  June,  1860;  No.  8,  from  .Tune,  1863,— 
the  latter  being  virtually  acquired  and  en- 
Joyed  through  an  enlargement  oC  the  earlier 
ditch.  After  awarding  to  the  Yaeger  ditch 
the  priorities  mentioned,  the  decree  contains 
this  clause:  "No  part  of  this  decree  shall  be 
taken  or  held  as  adjudging  to  any  claimant, 
or  present  or  future  representatives  of  any 
claim  to  any  ditch  or  canal  or  reservoir,  or 


party  holding,  using,  or  controlling  the  same, 
any  right  to  take  and  carry,  by  means  of  any 
canal,  ditch,  or  reservoir  herein  mentioned, 
or  by  virtue  of  any  appropriation  herein  ad- 
Judged,  any  water  from  any  natural  stream, 
except  to  be  applied  to  the  use  for  which 
such  appropriation  has  been  made;  nor  to  al- 
low any  excessive  use  or  waste  of  water 
whatever;  nor  to  allow  any  diversion  of  wa- 
ter except  for  lawful  and  beneficial  uses." 
The  defendant  introduced  In  evidence  the 
statement  and  amended  statement  of  Yae- 
ger, which  were  filed  with  the  referee  who 
took  the  evidence  upon  which  the  decree  in 
question  was  founded,  from  which  it  appears 
that  the  land  Intended  to  be  irrigated,  and 
for  the  IrrlgatloQ  of  which  Yaeger  claimed  a 
priority,  consisted  of  about  120  acres.  To  the 
Introduction  of  these  statements,  as  well  as 
to  the  action  of  the  referee  in  reopening  the 
case  In  order  to  enable  the  defendant  to  In- 
troduce the  same,  the  plaintiff  objected.  The 
action  of  the  court,  however,— which,  npcMi  a 
proper  showing  by  affidavits,  after  the  de- 
fendant had  rested  his  case,  was  the  reopen- 
ing of  the  hearing,  that  defendant  might  in- 
troduce these  statements, '  which  theretofore 
could  not  be  discovered,— was  within  the  rea- 
sonable discretion  of  the  referee,  and  It  was 
not  abused.  These  statements  may  be  liken- 
ed to  a  pleading  upon  which  a  Judgment  Is 
based,  and  they  are  proper  to  be  introduced 
along  with  the  decree,  to  enable  the  court  to 
interpret  or  construe  the  latter  In  the  light 
of  the  clalniant's  own  assertion  of  his  de- 
mand. Both  the  law  under  which  this  de- 
cree was  rendered,  and  the  decree  itself,  con- 
template that  no  claimant  shall  be  entitled  to 
the  use  of  a  quantity  of  water  in  excess  of 
that  actually  needed  for  the  purpose  for 
which  the  appropriation  was  made.  These 
statements  of  Yaeger  show  that  he  claimed 
the  right  to  the  use  of  water  to  Irrigate  120 
acres  of  land,  and  not  that  he  was  diverting 
water  for  purposes  of  sale.  The  finding  of 
the  referee,  which  Is  supported  by  the  evi- 
dence, is  that  at  no  time  since  the  decree  was 
rendered  has  he  ever  used  more  than  3.6 
cubic  feet  of  water  per  second  of  time,  and 
the  record  also  clearly  shows  that  never 
since  the  original  diversion  has  he  used  water 
In  excess  of  that  quantity.  In  1882  he  ceased 
to  use  either  of  his  ditches  in  which  thereto- 
fore the  water  was  carried.  He  claims  that, 
by  reason  of  seepage  water  coming  upon 
his  bottom  land,  he  did  not  need  any  water 
direct  from  the  stream  from  1882  to  1884: 
and  we  think  It  is  true  that,  as  to  this 
quantity  of  water,  found  by  the  referee  to 
have  been  necessary  to  irrigate  his  farm,  and 
which  had  been  thus  used,  thnre  was  no 
waiver  of  Yaeger's  rights  thereto  by  this,  or 
any  other,  act  of  his.  In  addition  to  this, 
however,  he  asserts  that  he  really  enjoyed  the 
use  of  all  this  water  as  the  result  of  an  agree- 
ment with  the  Pleasant  Valley  &  Lake  Canal 
Company,  made  in  1884,  whereby  he  gave 
to  It  the  right  to  use  his  priorities  In  excess 
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of  the  quantity  needed  by  him  to  irrigate  his 
own  fai-m,  in  return  for  the  carrying  by  the 
company  through  its  ditch  of  all  the  water 
covered  by  these  priorities.  But  this  claim 
is  not  borae  out  by  the  evidence.  There  is  a 
failure  to  show  that  this  alleged  agreement 
was  ever  entered  into,  or  ever  carried  out, 
or  that  any  such  excess  of  water  was  ever 
turned  into  that  company's  ditch  or  enjoyed 
by  it. 

Upon  the  foregoing  facts  neither  Yaegei" 
nor  his  grantee  can  be  heard  to  assert  a  claim 
to  the  full  quantity  fixed  in  this  decree,— not 
because  the  decree  is  in  any  way  set  aside, 
but  because,  by  its  very  terms,  as  well  as  by 
the  general  law  upon  this  subject,  no  claim- 
ant of  any  of  the  priorities  therein  established 
can  maintain  a  claim  to  an  excessive  quantity 
of  water.  There  is  an  entire  failure  of  proof 
that  either  Yaeger  or  any  one  in  his  behalf 
has  made  any  beneficial  use  of  the  excess  of 
water  to  which  now  the  plaintiff  asserts  its 
right.  The  appellant  argues  that  a  corpora- 
tion, under  oiu:  laws,  is  allowed  to  divert  from 
a  natural  stream  water  for  a  speculative  pur- 
pose,—that  is,  to  divert  It  for  the  purpose  of 
selling  it  to  anticipated  purchasers,— although 
the  corporation  itself  has  never  made  any 
beneficial  use  of  any  part  thereof.  By  anal- 
ogy, therefore,'  he  contends  that  the  same 
power  should  be  given  to  a  natural  person. 
We  have  no  hesitation  in  accepting  this  con- 
clusion, and  holding  that  a  natural  person  in 
this  respect  would  have  the  same  rights  as  a 
corporation,  and  that  either  might,  in  accord- 
ance with  the  doctrine  announced  in  Strickler 
V.  City  of  Colorado  Springs,  16  Colo.  61,  26 
Pac.  313,  sell  the  right  to  use  water.  This, 
however,  is  not  the  question  here.  But,  if  it 
were,  we  appreliend  that  a  corporation  may 
net  divert  water  from  a  stream  and  make 
beuefic'hil  use  of  a  portion  thereof,  and,  as  to 
the  residue  so  diverted,  never  make  any  use 
whatever,  for 'over  20  years  from  the  time  of 
tlio  original  diversion,  for  more  than  18  yeai-s 
from  the  time  of  an  additional  diversion,  and 
for  more  than  9  years  after  its  rights  to  the 
quantity  thereby  diverted  have  been  Judicial-- 
ly  established,  and  then  be  heard  to  assert 
its  claim  to  such  excess  after  subsequent  ap- 
l)ropriators  had  continuously,  adversely,  open- 
ly, and  notoriously  been  enjoying  the  use 
thereof  for  such  length  of  time.  We  are  cited 
by  appellant  to  the  case  of  Wimer  v.  Sim- 
mons (Or.)  39  Pac.  6,  as  an  authority  for  the 
proposition  that  nonuse  of  a  portion  of  a 
ditch  for  14  yea.rs  is  not  conclusive  evidence 
of  abandonment  of  water  right.  Nonuse, 
alone,  is  not  sufficient  evidence  thereof.  The 
Intention  to  abandon  must  also  be  present 
But  the  facts  of  that  case  werfe  that  the  own- 
er of  the  ditch  and  the  water  right  ceased  to 
use  only  a  sm&ll  portion  of  his  ditch  for  that 
length  of  time;  but,  during  all  of  such  time, 
he  actually  used  all  the  water  to  which  he 
was  entitled,  in  other  parts  of  the  ditch.  As 
has  been  said  by  this  court:  "A  distinction 
most  be  observed  between  the  abandonment 


of  an  irrigating  ditch  and  the  abandonment  of 
the  right  to  the  use  of  water  for  irrigation." 
Nichols  V.  Mcintosh,  19  Colo.  22,  34  Pac.  278. 
Besides,  other  acts  and  declarations  of  the 
owner  were  in  evidence  in  the  case  cited, 
from  which  it  clearly  appeared  that  there 
was  no  intention  upon  his  part  to  abandon 
his  right  to  the  use  of  water.  In  that  case, 
indeed,  there  was  shown  neither  a  nonuser 
of  water  nor  an  intention  to  abandon  the 
same,  but  only  a  nonuse  of  a  portion  of  the 
ditch  through  which  the  water  was  carried. 
Under  the  facts  of  the  case,  the  court  properly 
held  that  an  abaudonment  was  not  proven, 
and  that,  consequently,  the  defendant  being 
the  owner  of  the  water,  a  change  of  the  place 
of  use  by  him  could  be  made,  notwithstand- 
ing this  change  deprived  subsequent  appro- 
priators  of  the  use  of  a  certain  portion  of  the 
water  which,  during  the  14  years,  they  had 
enjoyed  by  reason  of  its  not  having  been 
used  by  defendant  In  that  portion  of  the  ditch 
which  he  abandoned,— upon  the  theory  that 
the  existence  of  such  right  followed  as  a  nec- 
essary Incident  of  ownership,  and  to  deny 
the  right  to  change  the  place  of  use  would  be 
inconsistent  therewith.  The  case  is  quite  dls? 
similar  to  the  case  at  Isar;  for  Yaeger  never 
made  use  of  any  portion  of  either  of  his 
ditches  for  more  than  9  years,  and  of  no  part 
of  this  water  In  excess  of  3.5  cubic  feet  per 
second  of  time  during  a  period  of  from  18  to 
21  years;  and  this  was  an  unreasonable 
length  of  time  for  an  owner  of  a  water  right 
not  to  make  any  use  thereof,  to  entitle  him 
afterwards  to  reclaim  It  as  against  Interven- 
ing rights.  The  evidence  upon  this  point  was 
sufficient  to  support  the  finding  of  the  referee 
that  Yaeger  bad  abandoned  such  excess,  and 
that  It  had  been  thereafter  legally  appropriat- 
ed by  others,  whose  rights  were  evidenced  by 
this  decree.  Davis  v.  Gale,  32  Cal.  26;  Un- 
ion Water  Co.  v.  Crary,  25  Cal.  504;  Ortman 
V.  Dixon,  13  Cal.  33;  American  Co.  v.  Brad- 
ford, 27  Cal.  36(>;  Atchison  v.  Peterson,  20 
Wall.  507-514;  Sleber  v.  Frink,  7  Colo.  148, 
2  Pac.  901;  Dorr  v.  Hammond,  7  Colo.  79,  1 
Pac.  693. 

As  this  conclusion  deprives  plaintiff  of  all 
the  water  claimed  under  these  priorities  In 
excess  of  3.5  cubic  feet  per  second  of  time, 
and  as  the  latter  amount  was  reconveye<i 
by  plaintiff  to  Yaeger  before  this  suit  was 
brought,  it  is  unnecessary  to  determine 
whether  or  not  the  proposed  change  in  the 
point  of  diversion  and  place  of  use  injuri- 
ously affects  subsequent  appropriators;  for 
any  use  at  any  place  of  such  excess  by 
plaintiff  would  violate  their  rights.  In  this 
connection  it  is  pertinent  to  observe  that, 
were  the  decree  not  in  this  case,  and  the 
rights  of  the  plaintiff  resting  solely  in  grant, 
the  claim  certainly  coiild  not  be  successfully 
maintained,  merely  because  the  deed  of 
conveyance  passed  to  the  grantee  a  given 
quantity  of  water,  that,  as  against  the  world, 
such  amount  would  forever  remain  his,  un- 
less voluntarily  disposed  of;  nor  would  the 
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deed  protect  the  grantee  !f  he  had  not,  (or  a 
long  series  of  years,  made  any  beneficial  use 
of  the  waters  diverted.  In  principle,  the 
<'ase  cannot  be  different  when  a  claimant's 
rights  are  derived  from  an  appropriation. 
The  policy  of  our  law  is  to  enforce  an  eco- 
nomical use  of  the  waters  of  our  natural 
streams.  The,?  are  the  property  of  the  peo- 
ple, subject  to  appropriation  for  beneficial 
use.  The  acquisition  of  the  right  to  the  use 
thereof  results  from  such  appropriation,  and 
not  from  a  grant  by  the  state.  But  one  may 
not,  as  against  subsequent  approprlators, 
divert,  and  indefinitely,  or  for  an  unreason- 
able length  of  time,  hold  water,  for  pur- 
poses of  mere  speculation,  and  make  no 
beneficial  use  of  it  while  eo  holding;  nor 
may  he  divert  more  than  he  needs  for  the 
purpose  for  which  the  diversion  was  made, 
though  he  may  change  the  use  or  sell  bis 
right  to  another.  So  that  this  decree,  as  to 
a  claimant  thereunder  (no  more  than  does  a 
deed  of  conveyance  to  a  grantee  from  one 
unquestionably  the  owner),  affords  no  pro- 
tection as  to  the  waters  thus  diverted.  If 
tliey  are  not  within  a  reasonable  time  ap- 
plied to  a  beneficial  use.  Nor  does  the  de- 
cree—being, as  is  a  deed,  merely  one  kind 
of  evidence  of  a  right  to  the  thing  owned— 
possess  such  verity  as  to  protect  a  claimant 
thereof  against  the  consequences  of  an  aban- 
donment, applicable  as  well  to  this  class  ol 
property  obtained  by  appropriation  as  to 
other  kinds  of  property  acquired  by  grant 

We  must  not  be  understood  as  resting  this 
decision  solely;  or  even  necessarily,  upon  this 
decree.  Even  were  the  clause  quoted  limit- 
ing the  claimants  to  an  economical  use  of 
water,  and  to  a  quantity  necessary  only  for 
the  purposes  of  the  appropriation,  absent 
from  the  provisions  of  the  decree,  the  re- 
sult would  be  the  same.  The  law  of  the 
case.  Independent  of  the  decree.  Is  to  this 
effect,  and  would  be  read  Into  the  decree  by 
this  court.  We  repeat  that  this  ruling  does 
not  overturn  the  decree;  but  It  Is  In  accord- 
ance with  the  decree,  and  the  law  upon 
which  it  Is  founded.  It  follows  that,  wheth- 
er we  adopt  the  conclusion  of  the  court  be- 
low, to  the  effect  that  an  abandonment  of 
this  excess  of  water  was  made  by  Yaeger 
and  acquired  by  subsequent  appropriators, 
or  whether  we  hold,  with  the  trial  court, 
that  the  decree  itself  gave  htm  only  sutttcient 
water  with  which  properly  to  Irrigate  120 
acres  of  land,— both  of  which  conclusions  we 
do  affirm,— In  either  case,  or  In  both  cases, 
as  to  the  quantity  of  water  decreed  to  Yae- 
ger, only  such  portion  thereof  as  has  been 
used  by  him,  either  for  the  purposes  of  ir- 
rigation or  for  the  purposes  of  sale,  within 
a  reasonable  time  after  the  original  diver- 
Mon,  can  now  be  enjoyed  by  him  or  by  his 
grantee.  We  consider  the  true  Intendment 
and  the  meaning  of  the  decree  itself,  as  well 
as  the  law,  to  be  in  accordance  with  these 
conclusions.  The  Judgment  of  the  court  be- 
low should  be  affirmed.    Affirmed. 


(1  Kaa.  App.  HO 
STEELSMITH  -n  UNION  PAC.  RT.  00. 

(Gonrt  of  Appeals  of  Kansas,  Northern  De- 
partment, G.  D.    Jtdy  6,  1895.) 

DeUCBRBB  to  EVIDEKOB  —  AUTBOBITT  OF  A0E5T. 
I.  A  dcmnrrer  to  tbe  evldeDce  BboQld  not  be  aiu- 
talned  when  there  la  BOme  proper  erldonce  to  establish 
every  material  allegation  of  the  petition. 

a.  The  tact  that  a  station  agent  of  a  railway  eom- 
.pait7  had,  on  several  prior  oocaslons,  emplored  physi- 
cians, Indading  the  plaintiO,  to  treat  employ^  ol  the 
railway  company  who  received  injories  while  In  the  per- 
formance of  their  dnty  as  snch  employes,  and  that  all 
bills  rendered  for  snch  serTleea  were  afterwards  paid  by 
the  railway  company  without  objection,  is  some  stI- 
denoe  going  to  establish  the  authority  ol  the  agent  to 
bind  the  company  by  the  employment  of  a  physician 
under  similar  circumstances. 
(Syllabus  by  the  Conrt.) 

Error  from  district  court,  Dickinson  county; 
M.  B.  Niclioieon,  Judge. 

Action  by  S.  Steelamith  against  the  Union 
Pacific  Railway  Company.  Judgment  for  de- 
feudaot,  and  plaiutiS  brings  error.    Reversed. 

J.  H.  Mahan  and  J.  P.  Campbell,  for  plaintiff 
in   error.    A.   L.    Williams,   for   defendant   in 


CLARK,  J.  This  was  an  action  brought  by 
the  plaintiff  in  error  to  recover  from  the  defend- 
ant in  error  for  a  surgical  (H>eration  performed 
upon,  and  medical  services  rendered  to,  one 
A.  C.  Staker,  ani  cmplo3-6  of  the  Union  Pacific 
Railway  Company,  who  received  fatal  injuries 
at  Abilene,  while  in  the  performance  of  his  dnty 
as  a  brakeman  on  a  freight  train  of  the  defemd- 
ant.  The  court  sustained  a  demurrer  inter- 
posed by  the  defendant  to  the  piaintlfrs  evi- 
dence, and  gave  judgment  against  the  plaintiff 
for  costs:  and  the  only  question  necessary  for 
our  consideration  is  aa  to  whether  or  not  the 
court  erred  in  sustaining  the  demurrer  to  the 
evidence. 

The  petition  alleged  that  the  plaintiff  was 
called  by  the  daly-authorized  station  agent  and 
general  agent  of  the  defendant  at  Abilene  to 
render  medical  and  surgical  aid  to  the  injinred 
employ^;  that  he  attended  to  the  injuries,  and 
performed  a  surgical  operation  upon  the  em- 
ploye, by  direction  and  at  the  request  of  the  de- 
fendant. It  appears  from  the  evidence  that  the 
defendant  had  a  local  physician  at  Abilene,  who 
was  absent  at  the  time  medical  and  surgical 
treatment  was  required  in  this  case.  The  piaia- 
ticf  testified  that  the  station  agent  at  Abilene, 
one  W.  N.  Hendricks,  asked  him  to  go  down 
and  see  what  was  the  matter  with  the  injured 
man,  which  he  did,  and  informed  Mr.  Ilen- 
drlcks  as  to  bis  apparent  condition,  and  wliat 
he  thought  was  necessary  to  do  in  the  case; 
that  the  station  agent  told  the  plaintiff  to  go 
ahead  and  do  whatever  he  thought  was  best  for 
Mr.  Staker,  and  the  Uidon  Pacific  Railway 
Company  would  see  that  he  was  paid  for  hu 
services.  It  was  admitted  at  the  trial  that  the 
services  were  performed  by  the  plaintiff,  and 
were  worth  the  amount  charged;  but  the  de- 
fendant denied  all  liabiii^  for  the  payment  of 
the  same.  The  liability  of  the  defendant  hinges 
upon  the  question  as  to  the  authority  of  the  said 
station  agent  to  bind  the  company  by  such  em- 
ployment It  Was  shown  at  the  trial  that  the 
plaintiff  had  been  similarly  employed  by  the 
same  station  agent  in  another  instance,  and  had 
been  paid  for  such  services  by  the  defendant. 
It  was  also  shown  that  the  same  agent  had  em- 
ployed other  physicians  to  render  like  services 
under  similar  circumstances,  and  bills  therefor 
were  afterwards  paid  by  the  defendant.  Tlie 
station  agent  testified:  In  a  case  such  aa  that 
of  Staker's,  I  generally  called  a  physician;    the 
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company's,  if  I  could  get  bim,  end.  If  not  the 
company's,  why,  I  employed  the  first  physician 
I  ooiild  fret.  T  generally  sent  their  bills  to  the 
snperintendent,  by  whom  they  were  approved. 
Kefore  this  time,  all  the  bills  rendered  were 
iMid."  And,  again,  he  testifies:  "The  reason 
I  call  a  surgeon  in  extreme  cases,  where  the 
looul  snrgeon  is  not  around,  is  that  yon  may 
send  a  telesram  to  the  superintendent  nsldnt: 
for  instructions,  and  it  might  be  five  or  six 
hours  before  you  would  get  an  answer,  and  in 
the  mean  time  the  man  would  die."  In  answer 
to  the  question,  "Was  there  a  time  during  the 
injury  of  Stater  that  yon  telegraphed  for  in- 
structions as  to  what  physirian  you  should  cm- 
ploy?"  Mr.  Hendricks  testified,  "I  did  not  tele- 
graph, as  I  did  not  thinli  it  necessary  to  do  so. ' 

As  was  said  in  Cain  Bros.  Co.  v.  Wallace.  46 
Kan.  138,  26  Pac.  445:  "The  fact  and  scope  of 
an  agency  may  be  determined,  not  alone  by 
what  the  principal  may  tell  the  agent  to  do,  but 
also  from  what  he  knows,  or,  in  the  exercise  of 
ordinary  care,  might  know,  as  to'  what  the 
agent  is  doing."  And  in  Railroad  Co.  t.  Johns, 
a«  Kan.  769,  14  Pac.  237,  the  court  held  that 
as  the  aeryants  of  thVj  company  were  on  the 
company's  premises,  performing  a  certain  duty 
for  the  company,  and  as  they  had  performed 
similar  services  on  prior  occasions,  it  will  be 
presumed  that  they  were  acting  within  the 
scope  of  the  authority  given  to  them  by  the 
railroad  comnany.  The  supreme  court  of  the 
United .  States  in  Brouson's  Bx'r  t.  Chappell, 
12  Wall.  C83,  said:  "The  inference  to  be  drawn 
is  that  everj'tiiing  fairly  within  the  scope  of  the 
powers  exercised  in  the  past  may  be  done  in  the 
future,  until  notice  of  revocation  or  disclaimer 
18  brought  home  to  those  whose  interests  are 
concerned."  In  Railroad  Co.  v.  Maboney,  82 
111.  73.  the  court  held  that  "where  a  surgeon  has 
been  employed  by  a  station  aeent  of  a  railway 
company  to  attend  an  employe  injured  while  in 
the  service  of  the  company,  although  he  may 
not  have  express  authority  to  do  so,  yet  slight 
acts  of  ratification  by  the  company  will  author- 
ize a  jury  in  finding  the  employment  was  the 
act  of  the  company. 

The  question  presented  in  this  case  is  as  to 
whether  the  plaintiff  introduced  some  evidence 
to  prove  the  authority  of  the  station  agent  to 
employ  the  plaintiff,  on  behalf  of  the  railroad 
company,  to  render  the  services  that  were  per- 
formed. We  think  the  fact  that  the  agent  had, 
several  times  prior  to  the  date  that  Staker  re- 
ceived the  injuries  mentioned,  employed  physi- 
cians, including  the  plaintiff,  to  treat  persons  re- 
ceiving injuries;  and  that  the  defendant  com- 
pany had  paid  tor  such  services  without  objec- 
tion, was  some  evidence  of  the  authority  of  the 
agent  to  bind  the  company  in  this  case,  and  was 
competent  evidence  to  go  to  the  jury,  and  the 
coun  erred  in  sustaining  the  demurrer  to  the 
evidence.  In  support  of  these  views,  we  cite 
the  authorities  above  referred  to,  as  well  as 
Whart  Ag.  gi  122,  127;  Gilbraith  v.  Line- 
berger,  69  N.  C.  145:  Rowland  v.  Shaw,  29 
Kan.  438;  Railway  Co.  v.  Winterbotham,  52 
Kan.  433.  34  Pac.  1052.  The  judgment  of  the 
court  below  is  reversed,  and  a  new  trial  award- 
ed.   AU  the  justices  concurring. 


(1  Kan.  App.  131) 

WURMSER  T.  STONB. 

(Court  of  Appeals  of  Kansas.  Noffhem  Depart- 
ment, £.  D.    July  6,  1895.) 

ABU8B  OF  Process  bt  Officer  — Liabilitt  of 
Plaintiff  in  Puocbss. 
1.  An  -officer  forfeits  the  protection  which 
the  proper  execntion  of  lei;nl  process  affords. 
Bud  becomes  a  trespasser  ab  initio,  when  he  is 
CnUt7  of  such  an  improper  and  illegal  exercise 
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of  authority  under  it  as  warrants  the  conclnsion 
that  he  intended  from  the  first  to  use  his  legal 
authority  as  a  cover  for  his  illegal  conduct. 

2.  A  plaintiff  in  replevin,  who  does  not  di- 
rect or  participate  in  a  malicious  abuse  of  the 
writ  of  renlevin  by  the  ofEcer  in  whose  hands 
it  is  placed  for  service,  is  not  liable  for  the  dam- 
ages sustained  by  reason  ot  the  tmlawful  acts 
of  the  ofiicer. 

3.  In  an  action  of  trespass,  in  which  the  al- 
leged trespass  consists  of  an  abuse  of  legal  pro- 
cess, subsequent  irregularities  in  the  action  in 
which  the  process  is  issued,  for  which  the  party 
proceeded  against  is  not  re.<iponsible,  cannot  be 
considered  for  the  purpose  of  characterizing  the 
previous  act. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Wyandotte  coun- 
ty;   Hem"y  L.  Alden,  Judge. 

Action  by  M.  A.  Stone  against  A.  C.  Wurm- 
ser.  Plaintlfir  had  Judgment,  and  defendant 
brings  error.    Reversed. 

Van  Syckel  &  Littlck,  fbr  plaintiff  In  error. 
True  &  Foeter,  tor  defendant  in  error. 

GARVER,  3.  The  briefs  of  coonsel  have 
been  of  little  practical  aid  to  the  court  in  this 
case,  and  the  brief  of  counsel  for  plaintiff  In 
error  especially  has  been  prepared  with  such 
an  utter  disregard  of  the  rules  of  this  court 
as  to  warrant  an  affirmance  of  tbe  judgment 
without  an  examination  of  the  record  for  the 
alleged  error.  There  Is  general  confusion  of 
statement  of  facts,  assignments  of  error,  and 
argument,  and  an  entire  falltire  to  set  out  In- 
structions and  eyidence  objected  to.  Tbe 
rules  of  this  court  as  to  briefs  were  prescrib- 
ed that  questions  of  fact  or  law  to  be  con- 
sidered might  be  presented  in  a  systematic 
manner,  and  to  so  far  as  possible  relieve  tbe 
court  of  tbe  tedious  labor  of  searching  volu- 
minous records  for  tbe  purpose  of  ascertain- 
ing the  ground  of  complaint.  The  rules  of 
tbe  court  are  plain,  and  it  la  hoped  that  at- 
torneys wiU  appreciate  tbelr  Impoitance  suf- 
ficiently to  observe  them. 

This  action  Is  peculiar  in  that  it  seems  to 
have  been  tried  in  the  district  court  by  coun- 
sel for  both  parties  without  much  regard  to 
the  rules  of  pleading  or  to  the  principles  aC 
law  applicable  to  tbe  Issues  made  by  the 
pleadings.  Even  in  this  court,  the  nearest 
approach  to  an  agreement  of  cotmsel  as  to 
the  kind  of  action  this  Is  Is  to  characterize  It 
as  a  "civil  action."  While  there  are  allega- 
tions in  the  petition  more  especlaUy  pertinent 
to  an  action  of  trespass  to  real  estate,  or  of 
trover,  we  presume  that  tbe  action  Intended 
is  what  Is  known  in  law  as  "trespass  de  bonis 
asportatis."  The  reply  Introduces  allegations 
peculiar  to  an  action  tot  malicious  prosecn- 
tlon.  Tbe  gravamen  of  the  charge  Is  the 
wrongful  and  unlawful  taking  and  carrying 
away  of  the  personal  property  of  the  plaintiff. 
The  Code,  in  abolishing  all  forms  of  action, 
does  not  do  away  with  the  necessity  of  distin- 
guishing between  the  different  kinds  of  actions 
for  the  purpose  of  measuring  existing  rigbta. 
The  petition  alleges  an  nnlawfol  and  mallcloua 
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taking  and  carrylnir  a^niy  of  hons^old  goods 
of  tbe  plalntifT  by  the  servants  and  agents 
of  tbe  defendant,  one  of  such,  agents  being 
named  as  G.  B.  Anderson.  In  his  answer  tbe 
defendant  admits  taking  of  the  goods,  and 
JustlHes  by  alleging  that  said  Anderson  waa 
a  constable,  and  took  the  goods  under  and 
by  virtue  of  a  writ  of  replevin.  Issued  by  one 
I.  F.  Bradley,  a  justice  of  the  peace  In  Wyan- 
dotte county,  in  an  action  brought  by  the 
defendant  against  the  plaintiff  for  tbe  recov- 
ery of  the  possession  of  said  goods.  The  an- 
swer also  alleges  that  said  action  of  replevin 
was  afterwards  tried,  and  went  to  judgment 
before  said  justice  of  tbe  peace;  that  It  was 
therein  adjudged  that  said  defendant  was  en- 
titled to  the  possession  of  the  property  until 
the  value  of  the  fecial  Interest  which  be 
had  therein  was  paid  by  the  plaintiff;  that 
anch  Interest  was  thereafter  paid  for  pursuant 
to  said  judgment,  and  the  goods  returned  to 
the  plaintiff.  For  reply  the  plaintiff  admits 
the  commencement  of  the  replevin  action  be- 
fore I.  F.  Bradley,  justice  of  the  peace,  but 
alleges  that  the  action  was  commenced  wrong- 
fully and  maliciously  before  the  justice  by 
falsely  alleging  that  the  goods  were  of  the 
raXm  of  only  $32.60,  when  tbe  defendant 
knew  that  they  were  of  the  value  of  more 
than  $200,  and  beyond  the  jurisdiction  of  tbe 
Justice.  Also  "that  said  process,  a  writ  of  re- 
plevin, was  given  to  said  O.  B.  Anderson, 
constable,  who,  instigated  by  G.  W.  Llttlck 
(defendant's  attorney),  and  assisted  by  agents 
and  servants  of  the  defendant,  broke  and  en- 
tered the  dwelling  house  of  the  plaintiff,  with- 
out first  demanding  entrance,  and  removed 
the  goods  mentioned  In  said  writ,  together 
with  other  articles  not  mentioned  therein,  but 
which  are  embraced  In  plaintlfTs  petition." 
The  reply  also,  alleges  that  the  plaintiff  ap- 
peared in  and  contested  said  action  before  the 
justice  of  the  peace,  and  that  the  judgment 
therein  was  irregular  and  void,  because  not 
in  the  form  required  by  law.  Other  allega- 
tions not  material  to  be  considered  at  this 
time  were  also  made.  Tbe  action  before  the 
justice  of  the  peace  was  commenced,  and  the 
writ  of  replevin  served,  on  the  30th  day  of 
October,  1890.  It  was  tried,  and  judgment 
rendered  about  November  2l8t  1890.  This  ac- 
tion was  commenced  on  the  3d  of  November, 
1890,  and  was  tried  by  a  jury  In  April,  1891, 
resulting  in  a  judgment  In  favor  of  the  plain- 
tiff for  $325.  Both- actions  were  pending  at 
the  same  time. 

.  The  Issues  thus  joined  by  the  pleadings 
with  reference  to  tbe  taking  complained  of 
are  simply  as  to  the  validity  of  the  acts 
of  the  constable  under  tbe  writ  of  replevin, 
anU  tbe  defendant's  connection  therewith. 
Tbe  only  allegation  in  tbe  reply  Important 
to  be  considered  in  determining  this  ques- 
tion la  tbat  which  charges  upon  tbe  constable 
and  others  unlawful  acts  in  tbe  execution  of 
the  writ,  such  as  tbe  breaking  Into  the  dwell- 
ing house  of  the  plaintiff,  and  tbe  taking  and 
destruction  of  property  not  Included  in  the 
writ;  whether  there  waa  an  abuse  of  the  pro- 


cess In  tbe  hands  of  the  constable,  and  aneli 
connection  of  Wurmser  therewith,  as  to  make 
them  trespassers  ab  initio.  It  is  well  to  ob- 
serve the  difference  between  a  malicious  use 
and  a  malicious  abuse  of  procesa  Tbe  for- 
mer exists  when  legal  process,  civil  or  crim- 
inal, la  used  out  of  malice  and  without  just 
cause,  but  only  Ita  regular  execution  is  con- 
templated. There  Is  a  malicious  abuse  of 
process  where  a  party,  imder  process  legally 
and  properly  issued,  employs  It  wrongfully 
and  unlawfully,  and  not  for  the  purpose  it  Is 
Intended  by  law  to  effect  Wood  v.  Graves, 
144  Mass.  36S,  11  N.  E.  567.  The  maHcioas 
use  of  process,  either  civil  or  criminal,  is 
reached  by  an  action  for  malicious  prosecu- 
tion; but  such  action  cannot  be  commenced 
until  after  tbe  maliciously  prosecuted  action 
has  terminated  in  favor  of  tbe  defendant 
therein.  Plummer  v.  Dennett,  6  GreenL  421; 
Hayden  v.  Shed,  11  Mass.  500;  ifarbourg  v. 
Smith,  11  Kan.  654;  Scbippel  v.  Norton,  SS 
Kaa.  567,  18  Pat  804.  Where  an  officer  act- 
ing under  process  Is  guilty  of  audi  an  im- 
proper and  illegal  exercise  of  authority  under 
it  as  will  warrant  the  conclusion  that  be  in- 
tended from  the  first  to  use  his  legal  authority 
as  a  cover  for  his  Illegal  conduct,  he  becomes 
a  trespasser  ab  initio,  and  is  liable  the  same 
as  If  he  had  acted  without  process.  Bar- 
rett V.  White,  8  N.  H.  210;  Breck  v.  Blanch 
ard,  20  N.  H.  823;  Grafton  v.  Carmichae]. 
48  Wis.  660,  4  N.  W.  1079;  Boss  v.  Phllbrick. 
89  Me.  29;  Stoughton  v.  Mott,  25  Vt  66&  If 
goods  are  taken  by  an  unlawful  breaking  Into 
a  dwelling  bouse,  legal  process  la  no  justifica- 
tion, nsley  V.  Nichols,  12  Pick.  270;  Wdsb 
T.  Wilson,  84  Minn.  92,  24  N.  W.  827;  People 
V.  Hubbard,  24  Wend.  369;  Freem.  Bx'iu,  | 
256;  State  v.  Beckner  (Ind.  Sup.)  31 N.  E.  950. 
The  rigor  of  tbe  common  law  is  changed,  in 
respect  to  breaking  into  a  dwelling  house,  by 
the  statute,  which  authorizes  an  officer  to 
break  open  any  building  for  the  purpose  of 
seizing  the  property  called  for  by  a  writ  of 
replevin,  after  be  has  demanded  entrance  In- 
to the  building,  and  delivery  of  the  property, 
and  tbe  same  has  been  refused.  Gen.  St.  1889. 
i  4918.  What  constitutes  a  legal  demand  for 
entrance  will  depend  upon  the  clrcumstancee 
of  each  case. 

It  is  not  every  Irregularity  in  the  execution 
of  process  that  will  deprive  the  officer  of  Its 
protection.  To  have  that  effect,  it  must  be  an 
act  of  such  gross  delinquency  as  to  dearly 
point  to  the  wrong  intent.  Taylor  v.  Jonen. 
42  N.  H.  26.  If  there  was  no  abuse  of  tlie 
process  at  the  time  of  tbe  taking,  siibsequent 
irregularities  in  tbe  proceedings  in  the  re- 
plevin action  oould  not  affect  tbe  previous 
taking  so  as  to  make  it  a  trespass.  Gardner' 
V.  Campbell,  15  Johns.  402;  Grafton  ▼.  Oar- 
micbael,  48  Wis.  060,  4  N.  w:  1079.' 

Conceding  that  the  conduct  of  the  conartable 
was  such  as  to  moke  blm  a  trespasser  ab  Initio, 
and  therefore  liable  in  a  proper  action  bar 
damages,  yet,  before  the  plaintiff  In  that  ac^ 
tiou  can  be  made  lia'ble  for  the  same  acts.  It 
must  appear  that  be  controlled,  directed,  oc 
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connaeled  the  unlawful  use  of  ttae  process. 
There  is  no  legal  presumption  that  one  concurs 
In  the  unlawful  act  of  another.  Snydacker  t. 
Broose,  61  lU.  357;  Abbott  v.  Kimball,  19 
Vt  651;  Welsh  v.  Cochran,  63  N.  Y.  181; 
Hyde  t.  Cooper,  26  Vt.  652.  In  the  case 
lost  cited,  Itedfleld,  O.  3.,  In  rendering  the 
opinion  of  the  court,  said:  "When  the  party 
does  not  direct  or  control  the  course  of  the 
officer,  but  requires  him  to  proceed  at  his 
peril,  and  the  officer  maices  a  mistake  of  law 
In  judging  of  his  official  duty,  whereby  he 
becomes  a  trespasser  even  by  relation,  the 
party  is  not  afTected  by  It,  even  when  he  re- 
ceives money,  which  is  the  result  of  such  Ir- 
regularity, although  he  was  aware  of  the 
course  pursued  by  the  officer.  He  Is  not  lia- 
ble, unless  he  consents  to  the  officer's  course, 
or  subsequently  adopts  it"  There  Is  an  en- 
tire absence  of  competent  testimony  In  this 
case  to  show  that  the  plalutitf  iu  error  au- 
thorized, or  bad  knowledge  of,  any  Improper 
conduct  of  the  officer,  -If  there  was  any,  and 
therefore  nothing  upon  which  to  base  a  ver- 
dict against  him  for  damages  for  any  tres- 
pass then  committed.  Before  he  can  be  so 
held,  it  must  appear  (1)  that  there  was  such  an 
abuse  of  the  process  by  the  constable  as  to 
make  htm  a  trespasser,  and  to  forfeit  all  pro- 
tection wMch  his  writ  otherwise  would  give; 
and  (2)  that  plaintiff  in  error  either  directed 
or  counseled  such  wrongful  conduct,  or  there- 
after consented  thereto  by  accepting  the  ben- 
efits resulting  therefrom,  with  full  knowledge 
of  the  facts.  The  Instructions  which  were  giv- 
en by  the  court  at  the  special  Instance  of  the 
defendant  in  error  ignored  these  principles, 
which  lie  at  the  foundation  of  the  liability  of 
the  plaintiff  In  error,  and  are  erroneous. 

The  merits  or  demerits  of  the  replevin  ac- 
tion cannot  be  tried  In  this  case,  nor  relief 
obtained'  which  was  properly  obtainable  there. 
Mullen  V.  Mullock.  22  Kan.  598.  Neither  can 
there  be  a  tecov^ry  herein  for  any  deprecia- 
tion In  the  value  of  the  property  taken,  or 
damage  to  it,  at  the  time  of  its  return.  If 
.the  property  was  damaged  by  Improper  hand- 
ling or  storing,  the  owner,  by  a  proper  pro- 
ceeding, was  entitled  to  recover  therefor. 
Whether  the  plaintiff  in  the  replevin  action 
was  entitled  to  the  possession  of  all  the  goods 
taken  should  have  been,  and  probably  was, 
determined  before  the  Justice  In  that  case. 
There  Is  no  evidence  showing  that  any  goods 
taken  were  not  Included  in  the  writ  Some 
controversy  exists  as  to  the  Identity  of  a  few 
small  articles,  but  these  were  also  questions 
to  be  decided  In  the  other  action.  In  no 
event  Is  the  plaintiff  entitled  to  recover  the 
full  value  of  any  property  wrongfully  taken 
vblcb  the  pleadings  and  evidence  show  were 
returned  to  her.  Some  of  the  special  Instruc- 
tions authorize  such  recovery,  and  In  this  re- 
spect are  efroneous.  Tbe  measure  of  the  re- 
covery, if  the  facts  warrant  anything,  Is  such 
amount  as  will  give  full  compensation  for  all 
low  and  injury  actually  sustained  by  reason 


of  the  trespass,  and.  If  It  was  grossly  op- 
pressive or  malicious,  an  additional  sum  as 
exemplary  damages.  We  think  the  verdict 
and  Judgment  in  this  case  are  unsupported  by 
the  evidence,  and  unauthorized  by  law.  The 
Judgment  will  be  reversed,  and  the  case  re- 
manded for  further  proceedings  In  accord- 
ance with  this  opinion. 

(1  Kan.  A.  138) 

ATCHISON,  T.  &  S.  F.  R.  CO.  v.  MIDGETT. 

(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, B.  D.    July  6,  1895.) 

IxfUBT  or  l&uTuo-ts — Absumption  or  Risk— Suh 
MSSTS  or  Damages— Instructioss. 

1.  A  servant  may  rely  cpon  the  duty  of  a 
master  to  furnish  him  with  reasonably  safe  tools 
and  machinery  for  hia  nse,  and  should  not  be 
held  to  assume  all  ruka  of  danger  aa  soon  aa  de- 
fects in  such  tools  or  machinerj  are  discovered. 
After  knowledge  of  defects  wnicb  may  render 
the  employment  dangerous,  unless  the  danger  it 
imminent  and  obvious,  the  servant  may  continue 
in  his  employment  a  reasonable  time,  in  reliance 
upon  a  promise  of  the  master  to  repair. 

2.  Instructions  of  the  court  must  be  taken 
together,  and  considered  and  constmed  as  a 
whole. 

3.  Pain  and  anxiety  of  mind.  In  an  aetion 
for  personal  injury,  is  a  proper  element  of  dam- 
ages when  connected  with  physical  pain  or  in- 
jury, and  the  direct  result  of  the  injury. 

4.  Where  it  appears  from  an  examination  of 
the  entire  record  that  no  prejudicial  error  was 
committed  by  the  trial  court,  the  jadgm«>t  will 
be  affirmed. 

(Syllabus  by  the  Court) 

Brror  from  district  conrt,  Jobnaon  county; 
John  T.  Bnrrls,  Judge. 

Action  by  James  Mldgett  against  the  Atchi- 
son, Top^  &  Santa  FA  Railroad  Oompaaj. 
Plaintiff  had  Judgment  and  defendant  l>ring8 
error.    Affirmed. 

A.  A.  Hurd  and  W.  LIttlefleld,  for  plaludS 
In  error.  Parker  &  Seaton,  for  defendant  In 
error. 

CLARE,  J.  The  defendant  In  error,  James 
MIdgett  brought  this  action  against  the  rail- 
road company,  plaintiff  In  error,  to  recover 
damages  for  an  Injury  alleged  to  have  been 
sustained  through  defects  in  a  hand  car  on 
which  he  was  riding  while  In  the  employ  of 
the  company.  He  obtained  a  verdict  and 
Judgment  in  the  district  court  of  Jolmson 
county  for  $400. 

The  first  error  assigned  and  relied  npon  It 
in  the  overruling  of  the  demurrer  to  the  evi- 
dence of  the  plaintiff.  It  Is  contended  for 
the  plaintiff  in  error  that  defendant  In  error 
knew  of  the  defects  In  the  hand  car,  and  con- 
tinned  working  therewith  after  the  danger 
was  as  obvious  to  bim  as  to  tke  company, 
and  that  It  must  therefore  be  held  that  he 
fairly  assumed  whatever  risk  of  danger  tbere 
was.  There  was  erldence  Introduced  tend- 
ing to  prove  the  existence  of  defects  In  the 
car,  the  knowledge  of  the  company  thereof 
through  the  foreman  In  charge  of  the  worit 
the  promise  of  the  foreman  to  have  the  de- 
fects repaired,  and  tb»  injury  of  the  i>talntiff 
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below  without  fault  on  his  itart  A  general 
verdict  being  returned  by  tbe  Jury,  all  these 
Questions  are  presumed  to  have  been  decided 
on  the  evidence  against  the  plaintiff  In  error. 
Such  decision,  we  think,  was  authorized  by 
the  evidence.  It  is  the  duty  of  a  railway 
company  not  only  to  furnish  Its  employes 
with  reasonably  safe  tools  and  machinery  to 
be  used  in  the  worl£  required  of  them,  but 
also  to  exercise  reasonable  care  and  diligence 
to  keep  snch  tools  and  machinery  in  safe  and 
serviceable  condition.  Railroad  Co.  v.  Holt, 
29  Kan.  149;  Railroad  Co.  v.  Jones,  30  Kan. 
810,  2  Pac.  657;  Railroad  Co.  v.  Wagner,  33 
Kan.  660,  7  Pac.  204.  While  it  Is  true  that 
an  employ^,  by  virtue  of  his  employment, 
assumes  all  the  ordinary  risks  incident  there- 
to, he  is  not  required,  immediately  upon  the 
discovery  of  defects  in  tools  or  machinery, 
to  quit  work,  and  leave  his  employment,  un- 
less tbe  danger  from  such  defects  is  so  Im- 
minent as  to  make  it  gross  carelessness  or 
recklessness  for  him  to  continue  therein. 
Where  no  such  danger  Is  apparent,  and  the 
employe  is  justified  in  believing  that  the  de- 
fect will  soon  be  remedied  by  his  employer, 
be  may  continue  in  bis  employment  for  a  rea- 
sonable length  of  time  after  acquiring  knowl- 
edge of  the  danger,  without  himself  assum- 
ing the  risks  thereof.  Railway  Co.  v.  Croker, 
U  Kan.  747,  21  Pac.  785;  Rush  v.  Railway 
Co.,  36  Kan.  129,  12  Pac.  582;  Railroad  Co. 
V.  Sadler,  38  Kan.  128,  16  Pac.  40;  Morbacb 
V.  Mining  Co.,  53  Kan.  731,  740,  37  Pac.  122. 
It  was  for  the  jury  to  say  from  the  evidence 
what  the  facts  were  with  reference  to  prom- 
ises to  repair,  as  well  as  what  Influence  such 
promises  may  have  had  in  inducing  the  plain- 
tiff to  continue  at  work.  Whether  the  plaln- 
'  (Iff  was  guilty  of  contributory  negligence  by 
continuing  work  for  an  unreasonable  time 
after  be  knew  the  defects  in  the  car  was  a 
iiuestlon  of  fact  for  the  jury.  The  foreman 
in  charge  of  the  work  who  hired  Midgett  and 
'jther  employes,  and  directed  them  about 
their  work,  stood  in  place  of  the  company, 
:is  its  representative,  and  his  knowledge  and 
neglect  bind  the  company.  Railroad  Co.  t. 
Moore,  29  Kan.  632;  Railroad  Co.  v.  Pox,  31 
Ivan.  586,  3  Pac.  320;  Railroad  Co.  v.  Sadler, 
supra.  The  evidence  shows  that  Midgett  had 
heen  In  the  employ  of  the  company  only  a 
short  time,  and  first  discovered  the  defects  in 
the  car  which  are  claimed  to  have  been  the 
cause  of  its  leaving  the  track  only  two  days 
before  the  time  of  the  accident.  We  think 
the  questions  pertaining  to  this  branch  of  the 
aise  were  properly  submitted  to  the  jury  un- 
der the  Instructions  of  the  court,  and  In  this 
respect  no  «ror  was  committed. 

The  objections  made  and  urged  to  the  ad- 
mission of  certain  medical  expert  testimony 
are  without  merit  The  hypothetical  ques- 
tions put  to  the  witnesses  were  based  upon 
Mmpetent  testimony,  and  had  direct  refer- 
ence to  issuable  facts  In  tbe  case. 

Certain  Instructions  of  the  court  are  com- 
plained at,  and  error  assigned  upon  them. 


One  of  these  Instructions  was  as  follows:  "If 
you  believe  from  the  evidence  that  the  plain- 
tiff was  Injured  by  being  thrown  from  s 
hand  car,  furnished  by  the  defendant  com- 
pany for  the  use  of  the  plaintiff  and  other 
employes  while  in  the  employ  of  the  defend- 
ant, and  while  In  the  line  of  his  duty,  and 
that  the  accident  happened  by  reason  of  the 
defective  car;  and  if  you  further  find  that 
the  foreman,  King,  knew  of  the  defects,  and 
had  promised  to  repair  such  defects,  then 
the  plaintiff  is  entitled  to  recover:  provided, 
you  further  find  from  the  evidence  that  tbe 
plaintiff  did  not,  by  bis  contributory  negli- 
gence, contribute  to  said  accident;  and  tbe 
burden  of  the  issue  Is  upon  the  defendant  to 
prove  by  a  preponderance  of  the  evidence  the 
contributory  negligence  of  the  plaintiff."  We 
think  this  Instruction  Is  subject  to  some  crit- 
icism for  not  fully  stating  the  facts  neces- 
sary to  be  proven  In  order  to  make  tbe  de- 
fendant liable.  Before  an  employe  who,  with 
knowledge  of  the  dangerous  condition  of  tbe 
machinery  with  which  he  Is  working,  con- 
tinues In  his  employment,  can  be  relieved 
from  the  charge  of  contrlbutotr  negligence 
by  reason  of  promises  to  repair  the  known 
defects,  It  must  appear  that  such  promises 
were  to  repair  In  a  reasonable  time,  and  that 
the  employe  continued  at  work  relying  there- 
on, and  believing  that  the  employment  would 
probably  be  safe  until  tbe  repairs  were  made. 
The  rule  holding  an  employe  to  an  assump- 
tion of  all  risks  of  danger  of  which  he  has 
as  full  notice  as  his  employer  rests  upon  tbe 
principle  that  if  it  is  negligence  for  the  em- 
ployer to  furnish  defective  tools  or  machlnenr 
It  Is  also  negligence  for  the  employe  to  ns» 
them.  Both  being  equally  Informed  of  the 
facts,  each  is  held  to  be  equally  gnllty  of 
negligence,  and  no  liability  therefor  exists 
from  the  one  to  the  other.  However,  oat  of 
consideration  for  the  necessities  of  one  wh<. 
Is  thus  employed,  the  law  overlooks  any  act 
of  Imprudence  on  bis  part  when  be  contin- 
ues to  work  In  reliance  upon  the  promise  of 
his  employer,  and  reasonably  expecting  tbar 
the  cause  of  the  danger  will  be  soon  reme- 
died. To  have  this  effect,  the  promise  must 
have  been  of  such  a  character  as  to  warrant 
the  belief  that  the  necessary  repairs  would 
soon  be  made;  and  It  must  also  have  been 
brought  to  the  knowledge  of  the  employe,  oth- 
erwise It  cannot  be  said  be  was  influenced 
thereby.  In  addition  to  the  cases  above  dted 
upon  this  proposition,  see  Connsell  r.  Hall. 
145  Mass.  4GS,  14  N.  B.  530;  Hough  r.  Rail- 
way Co.,  100  U.  S.  224;  District  of  Columbia 
▼.  McEllIgott,  117  U.  S.  621,  6  Sup.  Ct  8S». 
The  charge  of  the  court  might  have  been 
fuller  and  more  explicit  on  this  feature  of  the 
case.  Other  parts  of  the  Instructions,  which 
also  bear  upon  the  risks  and  duties  of  the 
employe,  must  be  read  In  connection  with  this 
part  of  the  charge,  and  the  whole  construed 
together.  The  evidence  upon  these  points 
Is  without  material  conflict,  and  does  not 
present  a  case  of  obvious  and  Imminent  dan 
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ger.  Only  one  day  Intervened  from  the  diB- 
eovery  by  the  plaintiff  of  the  defect  and  the 
accident;  certainly  not  an  nnreasonable  time.' 
We  do  not  think  the  jnry  conld  have  been 
mtaled  in  this  respect.  If,  when  tbna  cm- 
■trued  together,  the  Inetructlona  state  the 
law  correctly,  Inaccuracy  in  a  detached  por- 
tion thereof  la  not  ground  for  reversal.  Rail- 
road Go.  V.  Andrews,  41  Kan.  870, 21  Pac.  278; 
Cain  Broo.  Ga  v.  Wallace,  46  Kan.  138,  26 
Pac  445. 

As  to  measure  of  damages,  tiie  cotut  in- 
atmcted  the  Jury  as  follows:  "If  the  plaintiff 
Is  entitled  to  recover,  be  may  recover  such 
damages  in  this  case  as  will  compensate  him 
for  his  pain  and  suffering,  and  for  bis  anx- 
iety of  mind,  and  for  any  permanent  injury 
he  may  have  sustained  in  said  accident,  and 
for  loss  of  time,  both  past  and  future,  as  well 
■s  for  the  physician's  bUl  which  he  may  become 
liable  to  pay."  This  instruction  is  objected  to 
on  the  ground  that  It  allowed  the  Jury  to 
give  damages  for  anxiety  of  mind,  in  addi- 
tion to  mental  pain  and  suffering,  and  there- 
fore authorised  double  damages  for  the  same 
thing.  The  only  'allegation  in  the  petition 
with  reference  to  pain  is,  plaintiff  "in  all 
said  time  suffering  great  pain,"  withoot  in 
any  way  distinguishing  between  physical  and 
mental  pain.  ""Damages  for  mental  suffer- 
ing can  be  recovered  in  cases  of  this  kind 
where  such  mental  suffering  is  an  element 
of  the  physical  pain,  or  is  a  necessary  conse- 
quence of  the  physical  pain,  or  is  the  natural 
and  proximate  result  of  the  physical  Injuiy, 
and  can  be  recovered  in  cases  of  this  kind 
only  under  such  circumstances."  City  of 
Salina  v.  Trosper,  27  Kan.  544.  Compensa^ 
tion  for  such  suffering  is  recoverable  under 
the  general  allegation  of  damages.  It  is  not 
matter  of  special  damage,  and  need  not  be 
specially  alleged.  Wright  t.  Compton,  63 
Ind.  837.  Of  course,  there  cannot  be  damages 
recovered  for  mental  suffering,  and  also  for 
anxiety  ot  mind  as  an  Independent  element  of 
damages.  Under  the  evidence  in  the  case, 
the  Jury  no  doubt  understood  the  words  "pain 
and  suffering"  to  refer  exclusively  to  phys- 
ical pain  and  suffering,  without  regard  to  the 
mental  effects  of  the  injury,  and  it  la  evi- 
dent that  the  court  used  the  expression  in 
that  sense.  At  least,  suffering  and  anxiety 
of  mind  had  reference  to  but  one  mental  con- 
dition. The  meaning  of  the  trial  Judge  might 
have  been  more  clearly  expressed,  but  this 
court  is  not  prepared  to  say  that  the  Jury 
could  have  been  misled  thereby  into  award- 
ing double  damages  for  the  same  thing.  Un- 
less It  appears  that  the  Jury  may  have  been 
misled  to  the  prejudice  of  the  plaintiff  In  er- 
ror, any  error  in  this  respect  does  not  war- 
rant a  reversal  of  the  Judgment.  Railroad 
Co.  V.  Hay,  31  Kan.  177, 1  Pac  766;  Railroad 
Co.  V.  Karracker,  46  Kan.  611,  26  Pac.  1027. 
No  claim  Is  made  that  the  verdict  Is  excess- 
ive, nor  Is  tbare  reasonable  ground  for  such 
complaint  In  view  of  the  evidence  In  the 
case.     The  verdict  is  for  a  sum  unusually 


moderate  for  this  class  of  cases.  We  are  of 
the  opinion  that  a  fair  trial  has  been  bad 
of  the  issues  Joined  in  this  case,  and  that  no 
reversible  error  appears  in  the  leoord.  The 
Judgment  is  affirmed. 


,  (S6  K&n.  5S() 

CAMPBELI.  T.   KANSAS  OITT.  FT.  &  & 
M.  R.  CO. 

(Supreme  Court  of  Kansas.     Jnly  6,  1S95.) 

AonoN  AOxiNaT  Railroad    Compakt— Iihdkt  to 
Person  ox  Track— Evidssos. 

1.  When  an  engineer  sees  an  sonlt  person 
walking  npon  the  railroad  track  in  front  of  a 
moying  train,  who  appears  ,to  have  the  use  of  his 
senses,  and  not  to  be  under  any  physical  or  men- 
tal disability,  he  has  a  right  to  presume  that 
the  trespasser  will  heed  the  warnings  given,  and 
will  step  from  the  track  in  time  to  avoid  injury. 

2.  C.,  a  man  of  mature  years,  and  in  the  pos- 
session of  his  faculties,  went  npon  a  railroad 
track  where  there  was  no  crossing,  about  the 
time  that  a  passenger  train  was  due  to  pass  over 
the  same;  and,  while  walking  between  the  rails, 
the  passenger  train  approached,  going  in  the 
same  direction  as  C;  and,  when  he  was  seen  by 
the  engineer,  the  whistle  of  the  engine  was  re- 
peatedly sounded,  and  the  speed  of  the  train 
checked,  but  it  was  not  stopped  nntil  it  came  in 
contact  with  C,  and  killed  him.  Bdd,  npon 
the  testimony,  that  C.  was  a  consdons  trespass- 
er, and  that  there  can  be  no  recovery  for  his 
death  unless  the  Injury  was  willfully  or  wan- 
tonly inflicted;  that,  under  the  circumstances, 
willful  or  wanton  negligence  on  the  part  of  the 
engineer  conld  not  reasonably  be  inferred;  and 
that  the  trial  court  ruled  correctly  in  sustaining 
the  demurrer  to  plaintiff's  evidenc*. 

Allen,  J.,  dissenting. 
(Syllabus  by  the.  Court.) 

Error  from  district  court,  Tohnsoa  oomity} 
J.  T.  Burrls,  Judge. 

Action  by  James  M.  Campbell,  administrator 
of  the  estate  of  David  G.  (Jampbell,  deceased, 
against  the  Kansas  City,  Ft.  Scott  &,  Memphis 
Railroad  Company.  Judgment  for  defend- 
ant, and  plaintiff  brings  error.    Affirmed. 

A.  Smith  Devinn^,  for  plaintiff  in  error. 
Wallace  Pratt,  I.  P.  Dana,  and  Charles  W. 
Blair,  for  defendant  In  error. 

JOHNSTON,  J.  James  M.  Campbell,  M 
administrator  of  the  estate  of  David  G.  Camp- 
bell, deceased,  brought  this  action  to  recov^ 
damages  for  the  death  of  David  G.  Campbell, 
alleged  to  have  resulted  from  the  gross  neg- 
ligence of  the  railroad  company.  In  the  peti- 
tion It  was  averred  that  on  November  11, 
1890,  In  the  daytime,  David  G.  Campbell  was 
walking  upon  the  railroad  track  of  the  com- 
pany, near  the  village  of  Merrlain,  but  not  at 
ot  upon  any  railroad  crossing;  and  that, 
while  so  walking,  a  passenger  train  approach- 
ed on  the  same  track,  and  going  in  the  same  di- 
rection; and  that  the  persons  In  charge  of  the 
train  managed  It  In  a  grossly  negligent,  rein- 
less, willful,  and  wanton  manner,  and  at  a 
high,  unusual,  and  reckless  mte  of  speed,  so 
as  to  run  against,  knock  down,  and  run  ovm 
David  G.  Campbell  In  a  violent  and  forcible 
manner,  causing  Injuries  from  which  be  died 
after  a  lapse  of  about  10  minutes.   niA  '•»• 


Digitized  by 


Google 


998 


PAOIPIO  RBPOBTBB,  Vol.  40. 


(Kan. 


Bw»  of  the  railroad  company  was  a  general 
denial,  and  an  averment  that  the  Injury  and 
death  of  Campbell  were  due  to  his  own  negli- 
gence. When  the  testimony  of  the  plaintiff 
was  finished,  the  coiu:t  sustained  a  demurrer 
to  the  same,  holding  it  to  be  Insufficient  to 
warrant  a  recovery. 

It  appears  that  Campbell  resided  with  his 
family  upon  a  farm  about  one-fourth  of  a 
mile  from  the  railroad  track  and  the  town 
of  Merrlam,  where  he  had  resided  for  many 
years.  A  highway,  called  "Main  Street,"  run- 
ning east  and  west  past  Campbell's  farm- 
house, crossed  the  railroad  track,  to  the  post 
office  and  other  buildings.  The  railroad  runs 
north  and  south  through  Merriam.  Between 
the  Campbell  farm  and  the  railroad  was  a 
highway,  running  parallel  with  the  railroad, 
from  the  town  to  Merriam  Park.  On  Novem- 
ber 11,  1890,  at  tboxA  10  o'clock  a.  m.,  Camp- 
bell came  from  the  post  office,  east  of  the 
track,  walked  west  on  Main  street  ontll  he 
arrived  at  the  railroad  tracli;  and  then  turned 
south  towards  Merriam  Paris.  The  track  had 
recently  been  changed,  and  men  were  then 
engaged  in  ballasting  and  surfacing  a  portion 
of  the  track  over  which  Campbell  was  walk- 
ing. A  passenger  train,  going  south,  was  due 
about  that  time;  and,  as  the  line  of  the  road 
was  straight,  there  was  an  unobstructed  view 
for  a  considerable  distance  up  and  down  the 
(rack.  A  passenger  train  came  from  the 
north,  traveling  In  the  same  dhrectlon  that 
Campbell  was,  composed  of  an  engine,  tender, 
baggage  car,  mail  car,  and  four  or  five  pas- 
senger coaches.  It  did  not  stop  at  Merriam 
station,  but,  as  it  approached  Main  street 
crossing,  it  gave  the  usual  whistle;  and,  while 
running  over  the  new  track,  the  speed  of  the 
train  was  somewhat  slackened.  When  with- 
in about  361  feet  of  the  place  of  accident,  the 
engineer  discovered  that  Campbell  was  walk- 
ing upon  the  track,  and  several  blasts  of  the 
whistle.  In  the  nattu-e  of  danger  signals,  were 
glyen.  After  running  a  short  distance  fur- 
tlier,  other  blasts  or  danger  signals  were  giv- 
en, and  the  speed  of  the  train  was  slackened; 
but,  as  Campbell  did  not  leave  the  track,  he 
was  struck  by  the  engine,  knocked  down,  and 
the  front  wheel  of  the  engine  ran  upon  or 
over  him.  At  that  time  the  engine  had  come  to 
a  full  stop,  when  the  engine  was  backed  off, 
releasing  him.  Campbell  walked  between  the 
rails  of  the  main  tracH,  with  his  head  down, 
only  stopping  for  a  moment  at  one  time  to 
speak  with  a  workman  who  was  engaged  in 
baUasthig  the  track.  He  did  not  lo<^  back- 
<vard  to  see  if  a  train  was  following,  and,  al- 
though the  day  was  dear,  it  appears  that  he 
did  not  hear  the  warnhig  signals  that  were 
given.  He  was  65  years  of  age,  in  good 
health,  and  appeared  to  be  in  the  full  possession 
of  his  faculties.  He  lived  in  plain  view  of 
the  railroad  track,  and  as  he  often  passed 
along  or  over  the  road,  and  saw  trains  fre- 
quently pass  over  the  same,  he  was  necessari- 
ly familiar  with  the  situation  and  its  sur- 
roundings.    A  few  feet  away  and    parallel 


with  the  railroad  was  a  highway,  upon  which 
he  could  have  walked  with  safety  to  his  desti- 
nation. 

It  Is  clear  from  the  testimony  that  he  was 
a  conscious  trespasser,  and  that,  under  the 
circumstances,  bis  conduct  was  recklessly  neg- 
ligent. A  railroad  track,  between  crossings, 
belongs  exclusively  to  the  railroad  company; 
and  it  Is  well  settled  that  aU  persons  who 
venture  along  the  same  do  so  subject  to  the 
risks  incident  to  so  hazardous  an  ondertaking, 
and.  If  injured  by  a  train  of  the  company, 
there  is  no  liability,  unless  the  Injury  was  will- 
fully and  wantonly  inflicted.  In  Mason  v. 
Railway  Co.,  27  Kan.  84,  It  was  said  that  "a 
railway  company  has  exclusive  right  to  occupy, 
use,  and  enjoy  its  railway  track;  *  •  •  and 
such  exclusive  right  is  absolutely  necessary 
to  enable  it  to  properly  i)erform  Its  duties; 
and  any  person  walking  upon  a  railroad  track 
•  •  •  without  the  consent  of  the  company 
is  held  In  law  to  be  there  wrongfully,  and 
therefore  to  be  a  trespasser;  and.  In  case  of 
an  injury  happening  to  such  person  while  so 
trespassing  upon  it  from  the  movement  or  op- 
eration of  the  cars  of  the  company  over  it, 
he  is  without  remedy,  unless  it  be  proved  by 
affirmative  evidence  that  the  Injuries  resulted 
from  negligence  so  gross  as  to  amount  to 
wantonness."  See,  also.  Railway  Co.  v.  Whip- 
ple, 39  Kan.  531, 18  Pac.  7.10;  "Tennis  v.  Rail- 
way Co.,  4.5  Kan.  503,  25  Pac.  876;  RaUroad 
Co.  V.  Todd,  54  Kan.  558,  38  Pac.  804. 

We  are  unable  to  find  testimony  sustain- 
ing the  view  that  Campbell's  death  was  due 
to  the  intentional  or  wanton  negligence  of 
the  engineer.  It  is  contended  that  Camp- 
bell was  seen  500  feet  ahead  of  the  engine, 
and  therefore  the  engineer  should  have  stop- 
ped the  train  before  reaching  him.  An  en- 
gineer, however.  Is  not  bound  to  stop  a  train 
whenever  he  sees  a  person  ahead  ui)on  the 
railroad,  but  has  a  right  to  assume  that  an 
adult  person,  apparently  in  the  possession  of 
his  faculties,  will  exercise  his  senses,  and 
step  out  of  the  way  of  danger  before  the  en- 
gine reaches  him.  The  engineer  Is  required 
to  keep  a  reasonable  lookout  for  trespassers 
upon  the  track,  and  to  exercise  such  care  as 
the  circumstances  require  to  prevent  injury 
to  them.  Campbell  was  undoubtedly  seen  by 
the  engineer  several  hundred  feet  away;  but 
he  was  awake  and  moving,  and  appeai-ed  to 
be  in  the  full  possession  of  all  his  senses  and 
faculties.  Although  there  were  some  piles  of 
ballast  along  the  track,  he  could  have  step- 
ped aside  without  difficulty;  and,  as  there 
was  no  apparent  disability,  the  engineer  bad 
a  right  to  presume  until  the  last  moment 
that  he  would  heed  the  warning  which  had 
been  given,  and  leave  the  track  In  time  to 
avoid  injury.  The  engineer  gave  the  usual 
signals  for  the  crossing;  and  we  have  seen 
that,  as  the  engine  approached  Campbell,  dan- 
ger signals,  or  what  one  witness  called 
"screeching  whistles,"  were  repeatedly  giv- 
en. The  speed  of  the  train  was  finally  slack- 
ened, and,  although  not  In  time  to  save  his 
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life,  the  condact  of  the  engineer  does  not 
evince  a  wanton  and  reckless  disregard  for 
human  life,  nor  an  intention  to  inflict  a 
willfnl  injury.  One  of  the  men  at  work  up- 
on the  track  testified  that  he  saw  Campbell's 
danger,  and  ran  towards  him,  shouting,  and 
that  he  believes  the  engineer  must  have  seen 
him.  The  action  of  this  witness,  if  seen  by 
the  engineer,  would  do  no  more  than  to  no- 
tify him  that  Campbell  was  upon  the  track, 
and  from  the  warnings  that  the  engineer  had 
already  given  it  is  plain  that  he  saw  Cami>- 
bell  before  that  time.  It  is  true  the  train 
might  have  been  stopped  100  feet  or  more 
away  if  there  had  been  any  apparent  neces- 
sity for  stopping.  If  Campbell  bad  been  ly- 
ing or  sitting  upon  the  track,  apparently  in- 
toxicated or  asleep,  it  would  have  been  the 
duty  of  the  engineer  to  have  made  an  earlier 
eftort  to  stop  the  train.  Where  the  appear- 
ances indicate  that  a  person  upon  the  track 
is  in  such  a  condition  as  to  be  either  insensi- 
ble of  his  danger  or  unable  to  avoid  it,  those 
in  charge  of  the  train  must  use  aU  available 
means  consistent  with  the  safety  of  those  on 
the  train  to  stop.  The  same  rule  is  applied 
with  reference  to  a  young  child,  who  is  un- 
able to  understand  the  peril  of  being  upon  a 
railroad  track.  In  the  case  of  Railway  Co. 
V.  Whipple,  supra,  a  little  boy  nine  years  of 
age,  who  was  deaf  and  dumb,  wrongfully 
went  upon  a  railroad  track,  and  was  run 
down  and  seriously  injured.  Those  upon  the 
train  had  no  knowledge  of  the  infirmities  of 
the  boy  until  after  he  was  struck;  and,  while 
warnings  were  given  and  precautions  taken 
which  would  have  been  sufficient  if  the  per- 
son upon  the  track  had  been  an  adult,  it 
was  not  suflScIent  care  and  attention  to- 
wards an  infant  of  tender  years,  who  might 
not  fully  comprehend  his  peril.  It  was  said 
that  the  engineer  must  have  seen  that  he  was 
a  child  of  tender  years,  and  that  it  was 
incumbent  upon  him  after  he  saw  the  boy  up- 
on the  track,  ahead  of  the  engine,  to  use 
reasonable  care  to  avoid  doing  him  any  in- 
jury. In  that  case,  however,  the  following 
language  was  used  by  the  court:  "If  in  this 
case  the  plaintiff  were  an  adult,  we  might 
perhaps  say,  as  a  matter  of  law,  upon  the 
facts  disclosed  upon  the  trial,  that  he  could 
not  recover."  Campbell  was  a  man  of  ma- 
tare  years,  who  had  the  use  of  his  faculties; 
and,  as  he  was  moving  and  apparently  ca- 
pable of  taking  care  of  himself,  the  engineer 
had  a  right  to  presume  until  the  last  mo- 
ment that  he  would  leave  the  track,  and  not 
be  ran  over.  As  was  said  in  a  somewhat 
similar  case  decided  by  the  supreme  court  of 
Minnesota:  "liiVen  If  he  erred  in  his  judg- 
ment as  to  the  probability  that  the  plaintiff 
fieard  the  signals,  and  would  step  aside  be- 
fore the  train  should  reach  him,  and  hence 
erred  as  to  the  time  when  he  ought  to  have 
reversed  his  engine  and  applied  the  brakes, 
there  is  nothing  to  warrant  the  belief  that 
be  acted  in  reckless  disregard  of  the  plain- 
tiff's   safety."    Johnson    t.    Truesdale,    46 


Minn.  345,  48  N.  W.  1136.  See,  also.  Ball- 
way  Co.  V.  Judd  (Ind.  App.)  36  N.  E.  775,  and 
cases  cited;  High  v.  Railroad  Co.,  112  N.  C. 
385,  17  S.  E.  79;  Finlayson  v.  Railroad  Co., 
1  DUL  379,  Fed.  Cas.  No.  4,783;  Ralkoad  Co. 
V.  Harman  (Va.)  8  S.  B.  250;  Reardon  v. 
RaUway  Co.,  114  Mo.  384,  21  S.  W.  731; 
Beach.  Contrib.  Neg.  394;  2  Bor.  B.  B.  1027, 
1032. 

The  train  was  running  at  a  diminished 
rate  of  speed.  Bepeated  warnings  had  been 
given,  and  that  the  engineer  was  endeavor- 
ing to  stop  and  to  save  him  Is  shown  by  the 
fact  that  the  engine  was  stopped  about  the 
time  the  deceased  was  struck.  Under' the 
circumstances,  we  think  willful  and  wanton 
negligence  on  the  part  of  the  engineer  can- 
not be  reasonably  Inferred,  and  therefore 
the  trial  court  correctly  ruled  that  the  evi- 
dence was  insufficient  to  establish  a  liabil- 
ity against  the  company  for  Campbell's 
death.  The  judgment  of  the  district  court 
will  be  affirmed. 

ALLEN;  J.  (dissenting).  The  evidence  of- 
fered by  the  plaintiff  tending  to  show  gross 
negligence  on  the  part  of  the  engineer  is 
very  weak;  yet  I  am  not  prepared  to  say 
that  it  is  wholly  wanting.  It  is  clear  that 
the  engineer  saw  the  deceased  on  the  track, 
and  also  observed  that  he  did  not  heed  the 
first  signals  that  were  given,  and  that  he 
could  have  avoided  running  over  bim.  So 
much  being  shown,  I  think  the  question 
should  have  been  left  with  the  jury  to  say 
whether  <m:  not  there  was  gross  negligence. 
But  the  proposition  advanced  in  the  opinion 
to  which  I  desire  to  enter  my  especial  dis- 
sent Is  that  the  engineer  had  a  right  to  pre- 
sume until  the  last  moment  that  Campbell 
would  leave  the  track,  and  not  be  run  over. 
I  am  aware  that  this  statement  finds  sup- 
port In  the  authorities,  but  I  cannot  yield 
my  assent  to  it  The  slight  inconvenience 
arising  from  the  stoppage  of  a  train  is  not  to 
be  weighed  at  all  against  a  human  life.  An 
engineer  who  sees  a  person  on  the  track 
ahead  of  him  should  take  all  necessary  pre- 
cautions to  avoid  killing  him,  and  should 
resolve  all  doubts  as  to  whether  a  person 
will  take  care  of  himself  or  not  In  favor  of 
the  person  in  peril.  It  might  be  wise  for  the 
legislature  to  prevent  people  from  trespass- 
ing on  railroad  tracks,  and  to  Impose  even 
severe  penalties  on  those  who  do  so;  but  the 
mere  fact  that  a  person  is  a  trespasser  walk- 
ing along  a  railroad  track,  in  my  judgment, 
furnishes  absolutely  no  excuse  for  wantonly 
running  over  him,  nor  for  the  adoption  of 
so  barbarous  a  rule  as  that  the  engineer  may 
omit  ail  precautions,  and  rely  on  the  tres- 
passer getting  out  of  the  way  at  the  last 
moment  It  Is  possible  for  him  to  do  so,  and 
when  it  Is  beyond  the  power  of  the  engineer 
to  save  him. 

MARTIN,  C.  J.  (concurring).  I  concur  in 
the  syllabus  and  in  the  opinion  of  Mr.  Jus- 
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«ce  JOHNSTON,  and  I  do  not  think  that 
either  is  justly  subject  to  the  criticism  made 
by  Mr.  Justice  ALLEN;  and  yet  the  doc- 
trine stated  in  the  opinion  to  the  effect  that 
"the  engineer  had  a  right  to  presume  until 
the  last  moment"  that  Campbell  would  heed 
the  warning,  and  leave  the  track  In  time  to 
avoid  Injury,  although  well  supported  by  the 
authorities,  might  easily  be  misinterpreted  in 
some  cases.  I  do  not  understand  It  to  mean 
that  the  engineer  need  not  check  the  speed 
of  the  train  until  It  has  actually  come  upon 
the  trespasser,  but  he  may  presume  that 
such  person  wiU  get  off  until  the  last  mo- 
ment in  which  It  would  or  ought  to  seem 
practicable  to  stop  the  train  before  colliding 
with  such  trespasser;  and  for  a  slight  errra: 
of  judgment  on  his  part  he  ought  not  to  be 
held  culpable,  nor  the  railroad  company  re- 
sponsible. In  this  case,  If  the  engineer  erred 
as  to  the  time  when  he  should  have  com- 
menced to  use  the  appliances  to  check  the 
speed  of  his  train,  bis  delay  was  for  a  frac- 
tion  of  a  second  only,  and  this  would  not  in- 
dicate wantonness  nor  recklessness: 


(56  Kan.  80$) 

STATE  V.  PRICE.     (No.  10,231.) 

(Sapreme  Court  of  Kansas.     July  6,  1895.) 

Crimisai.  Law— I.SDORSEMP.iiT  op  Names  of  Wit 

NES8BS— Constitutional  Law. 

1.  Permission  to  indorse  names  of  addition- 
al witnesses  on  an  information,  even  after  the 
commencement  of  the  trial,  being  within  the 
sound  discretion  of  the  court,  a.  judgment  will 
not  be  reversed  on  account  of  auch'  permiijaion 
nnless  the  grant  of  It  be  an  abuse  of  such  discre- 
tion. 

2.  Spction  26  of  the  Code  of  Criminal  Proce- 
dure, authorizing  a  prosecution  in  either  county 
where  property  is  stolen  in  one  and  taken  into 
another,  is  not  in  conflict  with  that  clause  of 
section  10  of  the  bill  of  rights  which  accords  to 
the  accused  s  "trial  by  an  impartial  jury  of  the 
«ounty  or  district  in  which  the  offense  is  al- 
leged to  have  been  committed." 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Reno  county; 
F.  L.  Martin,  Judge. 

W.  B.  Price  was  convicted  of  grand  larceny, 
and  Appeals.    AlUrmed. 

Davidson  &  WilUams  and  W.  H.  Lewis,  for 
appellant.  F.  B.  Dawes,  Atty.  Gen.,  L.  M. 
Fall,  and  Z.  U  Wise,  for  the  State. 

MARTIN,  0.  J.  At  January  term,  1895, 
of  the  district  court  of  Reno  county  the  de- 
fendant was  tried  on  the  charge  of  feloniously 
stealing,  taking,  and  carrying  away  on  No- 
vember 12,  1894,  certain  neat  cattle  from  the 
premises  of  Charles  E.  Fox,  in  McPherson 
county,  and  bringing  them  into  the  county  of 
Reno,  wliere  they  were  found  In  his  posses- 
sion; said  cattle  being  the  property  of  John 
H.  Cox  and  Frank  Cox.  After  the  Jury  bad 
been  Impaneled  and  sworn,  and  the  county 
attorney  had  stated  the  case  to  the  Jury,  he 
asked  leave  of  court  to  Indorse  the  names  of 
John  Cox  and  Frank  Cox  upon  the  Informa- 


tion, to  which  the  defendant  objected,  for  the 
reason  that  plea  had  been  entered,  the  Jury 
Impaneled,  and  no  showing  made  to  the  court 
of  the  location  of  said  witnesses,  and  that 
their  testimony  was  not  known  to  the  state 
prior  to  tlie  trial,  nor  any  reason  given  why 
said  Indorsements  should  not  have  been  made 
at  an  earlier  time,  which  objection  the  court 
overruled,  and  leave  was  granted  to  Indorse 
said  names  upon  the  Information,-  for  the  rea- 
son that  they  were  stated  therein,  and  that 
was  actual  notice  to  the  defendant  that  these 
men  were  witnesses  in  the  case.  The  defend- 
ant excepted  to  tWs  ruling.  Objection  was 
made  In  several  forms  to  the  jurisdiction  of 
the  court,  the  defendant  claiming  that  he 
could  not  be  placed  on  trial  In  ^eno  county 
for  an  oftense  alleged  to  have  been  committed 
In  McPherson,  said  counties  being  (n  different 
Judicial  districts.  The  defendant  was  con- 
victed of  grand  lareeny,  as  charged  in  the 
information,  and  was  sentenced  to  the  peni- 
tentiary for  the  term  of  five  years,  and  he 
appeals  from  this  judgment 

1.  This  court  in  State  v.  Cook,  30  Kan.  82, 
1  Pac  32,  held  it  within  the  discretion  of  the 
court  to  permit  the  name  of  a  witness  known 
to  the  prosecuting  attorney  at  the  time  of  filing 
the  Information  to  be  indorsed  thereon  afto' 
the  commencement  of  the  trial,  and  to  permit 
such  witness  to  testify  on  the  part  of  the 
ti&te  in  a  criminal  prosecution  over  the  de- 
fendant's objection,  and  this  authority  was 
followed  in  State  v.  McKlnney,  31  Kan.  570, 
576,  3  Pac.  356,  State  v.  Dowd,  39  Kan.  412. 
18  Pac.  483,  and  State  v.  Adams,  44  Kan.  1.S5. 
24  Pac.  71.  Of  course,  the  trial  courts  ought 
to  be  very  careful  in  the  exercise  of  a  di» 
cretionary  power  Uke  this  to  require  the  coun- 
ty attorney  to  act  fairly;  and.  In  the  event  of 
surprise  of  the  defendant  by  the  bringing  In 
of  witnesses  that  he  could  not  anticipate,  time 
should  be  granted  even  to  the  extent  of  a  con- 
tinuance if  necessary  to  the  ends  of  Jostice. 
But  it  Is  only  where  the  court  abuses  its  dU»- 
cretlon  In  this  respect  that  error  will  lie,  and 
wc  cannot  say  that  there  was  any  abuse  of 
discretion  In  the  present  Instance. 

2.  The  defendant  contests  the  validity  of 
section  26  of  the  Code  of  Oriminel  Procedure, 
to  the  effect  that,  when  property  taken  in  one 
county  by  burglary,  robbery,  larceny,  or  em- 
bezzlement has  been  brought  into  another 
county,  the  Jurisdiction  for  the  trial  of  the 
offense  Is  in  either  county;  the  contention  be- 
ing that  this  is  In  conflict  witii  that  part  of 
section  10  of  the  bill  of  rights  which  provides 
that  the  accused  shall  be  allowed  "a  speedy 
public  trial  by  an  impartial  Jury  of  the  county 
or  district  in  which  the  offense  is  alleged  to 
have  been  committed."  The  theory  ot  the 
statute  is  that  a  thief  la  stealing  the  property 
from  the  time  he  takes  it  up  until  he  lays  it 
down,  although  several  counties  may  inter- 
vene between  these  points;  and  this  principle 
is  very  generally  recognized  in  the  criminal 
Jurisprudence  of  this  country.  Each  asporta- 
tion from  one  county  to  another  is  a  treah 
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theft  and  a  prosecntlon  may  be  maintained 
in  eitber  county.  Kap.  Larceny,  §  63;  1 
Wlurt  Or.-  Law,  i  828,  and  cases  cited.  By 
section  274  of  the  crimes  act  of  1859,  ever 
since  in  force,  and  now  published  as  section 
419  of  the  crimes  act.  It  has  been  punishable 
as  larceny  to  bring  any  stolen  property  from 
another  state,  territory,  or  country  into  iiils 
jorlsdlctlon,  and  in  such  case  the  offense  .aiay 
he  charged  to  have  been  committed  in  any 
county  of  this  state  Into  or  through  which 
such  stolen  iiroperty  sliall  have  been  brought; 
and  this  section  was  held  to  be  ralid  in  the 
early  case  of  McFarland  t.  State,  4  Kan.  68, 
and  this  upon  the  principle  that  every  asporta- 
tion animo  furandl  is  regarded  as  a  new  tak- 
ing, and  to  be  punished  accordingly.  See, 
also.  State  v.  Hunter,  50  Kan.  308,  306,  32 
Pac.  37,  and  section  27  of  the  Code  of  Crim- 
inal Procedure.  As  the  ofTense  in  this  case 
was  committed  in  Reno  county,  as  well  as  in 
McPherson,  the  defendant  has  had  a  trial  by 
a  jury  of  ttte  proper  county  and  Judicial  dis- 
trict. The  Judgment  of  the  district  court 
must  therefore  be  afBrmed.  All  the  Justices 
concurring. 


(E5  Kan.  610) 

STATE  V.  PRICK.     (No.  10,230.) 
(Supreme  Court  of  Kansas.    July  6,  1885.) 
Ckihin-al  La.w—Ixstkuotioms— Alibi. 
In  a  criminal  prosecntion,  the  mere  state- 
ment bj  the  court  in  the  charge  to  the  jury  that 
an  alibi  is  a  good  defense  if  proTen  is  not  erro- 
neous or  misleading,  where  the  jury  are  direct- 
ed in  the  same  connection  that,  if  they  have  a 
reasonable  doubt  as  to  the  presence  of  the  de- 
fendant at  the  time  and  place  when  and  where 
the  crime  was  committed,  they  must  acquit. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Reno  county; 
F.  L.  Martin,  Judge. 

W.  E.  Price  was  convicted  of  grand  lar- 
ceny, and  appeals.     AfBrmed. 

Davidson  &  Williams  and  W.  H.  Lewis, 
for  appellant  P.  B.  Dawes,  Atty.  Gen.,  L. 
M.  Fall,  and  Z.  L..  Wise,  for  the  State. 

ALLEN,  J.  The  principal  question  pre- 
sented in  this  case  has  been  disposed  of  In 
another  case  l)etween  the  same  parties.  Just 
decided.  40  Pac.  1000.  The  only  further  ques- 
tion necessary  to  be  now  considered  arises  on 
the  eteventb  instruction  g^ven  by  the  coui-t 
to  the  Jury.  If  nothing  more  had  been  given 
than  is  quoted  In  the  brief  of  counsel  for  ap- 
.pellant,  error  would  have  been  committed; 
but  the  whole  instruction  is  as  follows:  "One 
of  the  defenses  made  by  the  defendant  in 
this  case  Is  what  is  known  as  an  alibi;  that 
is,  that  the  defendant  was  in  another  place 
at  the  time  of  the  commission  of  the  crime. 
This  is  a  proper  defense,  if  proven;  and  if, 
In  view  of  all  the  evidence,  the  Jury  have  a 
reasonable  doubt  as  to  the  presence  of  the 
defendant  at  the  time  and  place  when  the 
crime  was  committed,  they  should  give  the 
defendant  the  benefit  of  the  doubt  and  find 


him  not  guilty."  This  instruction,  taken  as 
a  whole,  did  not  cast  on  the  defendant  the 
burden  of  proving  his  absence  from  the  place 
where  the  crime  was  committed,  but  dis- 
tinctly told  the  Jury  that  If  they  were  in 
doubt  as  to  his  presence,  they  should  give 
him  the  benefit  of  that  doubt  It  would  be 
liypercritlcai  to  hold  this  instruction  errone- 
ous mer^  because  a  disconnected  portion  of 
a  sentence  would  be  erroneous  standing  by  it- 
self. The  Judgment  is  affirmed.  All  the 
Justices  concurring. 


(6E  Kan.  611) 
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(Supreme  Court  of  Kansas.     July  6,  1895.) 

LaBCENT— EViDKNCE     OF    VaLDE— ISSTKDCTIONS— 

Reasonablk  Doubt. 

1.  In  determining  whether  the  theft  of  a 
quantity  of  wheat  constituted  grand  or  petit 
larceny,  testimony  of  the  market  value  of  the 
wheat  at  the  time  and  place  of  the  theft  was 
competent  to  establish  the  value  of  the  property 
stolen;  but,  as  a  thief  is  stealing  the  property 
from  the  time  he  takes  it  up  until  he  lays  it  down, 
he  has  no  cause  to  complain  if  the  value  of  the 
property  is  measured  by  the  market  value  at  the 
place  to  which  it  was  taken  by  him  and  sold. 

2.  In  explaining  the  rale  of  reasonable 
doubt,  and  as  part  of  a  definition,  an  instruction 
was  given  by  the  court  that  it  did  not  mean 
"that  the  state  should  demonstrate  to  a  mathe- 
matical certainty  the  defendant's  guilt  That 
would  be  scarcely  possible  in  any  human  trial." 
Beld  not  to  be  misleading  or  prejudicial  when 
considered  in  connection  with  the  remainder  of 
the  definition. 

(Syllabus  by  the  Ck>nrt) 

Appeal  from  district  court,  McPherson 
county;  Luclen  Earle,  Judge. 

Frank  Brown  was  convicted  of  larCeny,  and 
appeals.   Affirmed. 

W.  J.  Travis,  for  appellant  F.  B.  Dawes, 
Atty.  Gen.,  and  C.  W.  Webster,  for  the  State. 

JOHNSTON,  J.  Frank  Brown  was  convict- 
ed of  grand  larceny  in  the  district  court  of 
McPherson  county,  and  the  punishment  ad- 
Judged  was  Imprisonment  in  the  penitentiary 
for  a  term  of  one  year.  In  the  informatiou 
he  was  charged  with  stealing  55  bushels  of 
wheat  of  the  value  of  $22,  wliich  was  tlio 
property  of  E.  A.  Alger.  That  a  quantity  of 
Alger's  wheat  was  stolen  by  the  defendant 
appears  to  have  l)een  conceded,  and  the  only 
contention  at  the  ti-ial  seems  to  have  been  in 
regard  to  the  quantity  and  value  of  the  wheat 
stolen.  The  Jury  found  that  the  defendant 
stole  51  bushels  of  wheat  of  the  market  value 
of  $20.40. 

It  is  first  contended  that  the  court  erred  in 
admitting  evidence  of  a  confession  of  the  de- 
fendant Alger,  the  owner  of  the  wheat,  was 
allowed  to  testify  tliat  Brown  admitted  the 
stealing  of  the  wheat  in  question,  and  that 
the  quantity  was  about  55  bushels.  The  con- 
fession appears  to  liave  been  freely  and  vol- 
untarily made.  The  defendant  was  a  wit- 
ness, and  admitted,  not  only  the  taking  of  the 
wheat  but  also  that  be  made  a  confession  to 
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Alger  that  he  had  participated  In  the  theft 
He  denied,  however,  that  he  made  a  state- 
ment to  Alger  In  regard  to  the  quantity  of 
wheat  taken.  Under  these  circumstances,  no 
substantial  question  can  be  raised  on  the  ad- 
mission of  the  confession. 

The  second  objection  of  the  defendant  is 
that  be  was  not  permitted  to  offer  evidence 
as  to  the  market  value  of  the  wheat  taken. 
The  wheat  was  taken  from  the  premises  of 
the  owner.  In  an  open  wagon  box,  and  most 
of  It  was  carried  about  10  miles  across  the 
country  to  the  town  of  Galva.  The  load  ap- 
peared to  be  too  heavy  for  the  team,  and  at 
two  different  places  wheat  was  thrown  upon 
the  ground.  Testimony  was  introduced  tend- 
ing to  show  that  there  were  from  eight  to  ten 
bushels  so  left  upon  the  ground,  and  that, 
when  the  defendant  and  his  associate  reach- 
ed Galva,  there  remained  in  the  box  45% 
bushels,,  which  they  sold  for  40  cents  per 
busheL  There  was  testimony  to  the  effect 
that  the  wagon  box  used  was  10  feet  long, 
3  feet  wide,  and  a  fraction  over  26  inches 
deep;  and  some  of  the  witnesses  testified  that 
such  a  box  would  hold  from  53  to  00  bushels 
of  wheat,  depending  upon  the  quality.  Wheat 
of  the  quality  stolen  was  worth  at  the  neigh- 
boring towns  from  40  to  42  cents  per  bushel, 
and  there  was  testimony  offered  showing 
that  wheat  was  worth  40  cents  per  bushel 
at  the  bin  or  place  from  which  the  wheat  was 
taken.  The  defendant  did  not  offer  to  prove 
the  market  value  of  the  wheat  at  the  bin, 
but  did  undertake  to  prove  what  it  would 
cost  a  bushel  to  haul  the  wheat  from  the  bin 
to  the  nearest  railway  station.  The  market 
value,  if- it  had  one,  at  the  place  from  which 
it  was  taken,  was  certainly  competent,  and 
perhaps  the  best  testimony  in  regard  to  its 
actual  value.  And  the  testimony  offered  by 
the  state  showed  that  wheat  bad  a  market 
value  at  that  place,  which  was  40  cents  per 
bushel,  and  that  was  the  value  found  by  the 
jury.  The  defendant  claims  that  It  was 
worth  only  40  cents  per  bushel  at  the  railway 
station  where  it  was  sold,  and  he  insists  that 
a  man  cannot  steal  his  own  labor,  and  there- 
fore the  cost  of  hauling  It  from  the  bin  to  the 
railway  station  should  be  deducted  from  the 
price  at  which  It  was  sold.  The  defendant 
can  gain  nothing  by  this  contention.  It  was 
Alger's  wheat  which  was  taken  from  the  bin, 
and  it  was  his  wheat  when  it  was  delivered 
at  Galva.  If  the  thieves  had  been  overtaken, 
and  the  wheat  recovered  at  that  place,  why 
would  not  the  value  at  that  place  be  compe- 
tent In  determining  the  gi-ade  of  the  offense? 
"A  thief  Is  stealing  the  property  from  the 
time  he  takes  it  up  until  he  lays  it  down,  al- 
though several  counties  may  intervene  be- 
tween these  points;  and  this  principle  is  very 
generally  recognized  in  the  criminal  Juris- 
prudence of  this  country."  State  v.  Price 
(Just  decided)  40  Pac.  1000.  In  view  of  the  tes- 
timony that  was  given  regarding  the  market 
value  at  the  place  from  which  the  wheat  was 
Stolen,  and  the  fact  that  the  court  instructed 


the  Jury  that  they  could  not  convict  the  de- 
fendant of  grand  larceny  unless  "the  rea- 
sonable and  fair  market  value  of  the  wheat  at 
the  time  and  place  stolen  was  $20  or  more," 
the  defendant  has  no  cause  to  complain. 

The  final  complaint  Is  in  regard  to  the  fol- 
lowing language  used  In  an  instruction  given 
by  the  court:  "It  does  not  mean  that  tbe 
state  should  demonstrate  to  a  mathematical 
certainty  the  defendant's  guilt  That  would 
be  scarcely  possible  in  any  human  trial."  It 
is  said  that  the  effect  of  this  instruction  is  to 
take  away  from  the  Jury  tbe  mathematical 
evidence  given  on  the  trial  in  regard  to  tbe 
quantity  of  wheat  which  tbe  wagon  box 
would  contain.  We  think  the  Jury  could  not 
have  been  misled  by  the  statement  to  which 
objection  is  made.  As  counsel  for  the  state 
claimed,  there  was  no  real  contention  between 
the  parties  as  to  how  many  bushds  of  wheat 
could  be  held  in  a  wagon  box  of  certain  di- 
mensions, but  the  dispute  arose  upon  the  size 
of  the  box  that  was  actually  used  by  tbe 
defendant  The  statement  about  which  com- 
plaint was  made  is  taken  from  an  explana- 
tion or  definition  by  the  court  as  to  the  mean- 
ing of  the  words  "reasonable  doubt"  It  Is 
doubtful  if  any  definition  which  may  be 
given  of  these  words  will  aid  a  Jury  In  under- 
standing their  Import;  and  while  the  attempt 
of  the  court  in  the  present  instance  may  not 
have  been  necessary,  and  did  not  result  In 
making  it  any  clearer  to  the  minds  of  tbe 
Jury,  we  are  unable  to  see  that  the  definition 
could  have  resulted  in  any  prejudice  to  the 
rights  of  the  defendant  The  Judgment  of 
the  district  court  w411  be  affirmed.  All  the 
Justices  concurring. 


(ES  Kan.  C31) 


LEASB  V.  CLARK. 


SAME  V.  ALBAUGH  et  al.,  Board  of  Trustees. 
(Supreme  Court  of  Kansas.     July  6,  1895.) 

TBU8TEE8   OF    StaTB     CHAKITABLB    IxSTlTUTIOSS — 

TEnM8  or  Office. 

1.  Where  several  persons  were  nominated 
by  the  governor  and  confirmed  by  the  senate  as 
members  of  the  board  of  trustees  of  state  chari- 
table institutions,  and  the  terms  to  be  so  filled 
were  not  of  the  same  duration,  and  did  not  be- 
gin and  end  at  the  same  time,  and  the  nominat- 
ing message  to  the  senate  was  indefinite  and  am- 
biguous as  to  tenure  and  succession,  and  did  not 
show  when  tbe  term  of  each  appointee  began 
and  ended,  the  records  in  the  offices  of  the  gov- 
ernor and  secretary  of  state  in  regard  to  sndi 
appointments,  as  well  as  the  commissions  issned 
to  and  accepted  by  the  appointees,  are  compe- 
tent evidence  in  determining  the  succession  and 
terms  of  those  appointed. 

2.  The  evidence  in  the  present  cases  exam- 
ined, and  it  is  held  that  the  nlaintift  was  ap- 
pointed for  an  unexpired,  instead  of  a  full,  term, 
and  that  the  defendant  C.  was  duly  chosen  aa 
her  successor. 

(Syllabus  by  the  Court) 

Quo  warranto  by  Mary  B.  Lease  against 
George  A.  Clark,  and  by  Mary  B.  Lease 
against  Morton  Albaugh  and  others,  members 
of  the  board  of  trustees  of  the  state,  char- 
itable institutions.   Judgment  for  defendants. 
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G.  C.  Clemens  and  Engene  Hagan,  for 
plaintiff.  F.  B.  Dawes,  Atty.  Gen.,  and  MU- 
ton  Brown,  for  defendants. 

JOHNSTON,  J.  The  plaintiff  brought  an 
action  in  quo  warranto  against  George  A. 
Clark,  who  claims  to  have  succeeded  her  in 
the  office  of  member  of  the  board  of  trustees 
of  the  state  charitable  institutions,  to  deter- 
mine who  Is  entitled  to  the  office.  She  has 
also  brought  another  action  of  mandamus 
against  three  members  of  that  board,  to  com- 
pel them  to  recognize  her  instead  of  George 
A.  Clark  as  a  member  of  such  board.  The 
purpose  of  both  proceedings  appears  to  be  to 
regain  the  possession  of  the  office  formerly 
occupied  by  her  as  a  memljer  of  the  board, 
and  both  may  be  disposed  of  upon  the  same 
consideration.  On  April  25,  1893,  the  plain- 
tiff was  appointed  by  the  governor  as  a  mem- 
ber of  the  board,  and  on  February  28,  1893, 
the  appointment  was  confirmed  by  the  sen- 
ate, and  she  entered  at  once  upon  the  dis- 
charge of  her  duties  as  sncb  member.  She 
contends  that  her  appointment  was  for  a  full 
term,  commencing  April  1,  1893,  and  ending 
AprU  1,  1896.  On  March  5,  1895,  the  gov- 
ernor, proceeding  upon  the  theory  that  the 
plaintiff  was  only  appointed  for  an  unex- 
pired term,  ending  April  1,  1895,  appointed 
George  A.  Clark  as  her  successor  tor  a  full 
term  of  three  years  from  April  1,  1895,  and 
his  appointment  was  duly  confirmed  by  the 
'  senate.  He  qualified  and  entered  upon  the 
discharge  of  his  duties  on  April  1,  1895,  and 
was  recognized  by  the  board  as  the  successor 
of  the  plaintiff.  The  nominating  message  of 
the  governor,  upon  which  the  plaintiff  largely 
reUes  in  her  contention,  is  as  follows:  "I 
have  this  day  appointed  M.  A.  Householder, 
Mrs.  Mary  E.  Lease,  and  W.  S.  Waite  as 
members  of  the  board  of  charities  of  the 
state  of  Kansas,  to  succeed  L.  K.  Kirk,  T.  F. 
Rhodes,  and  W.  W.  Miller,  and  would  re- 
spectfully ask  your  concurrence  in  such  ap- 
pointments." The  persons  so  appointed  by  the 
governor  were  confirmed  by  the  senate  with- 
out definitely  fixing  the  succession  or  tenure 
of  the  appcdntees.  At  that  time  it  was  the 
province  of  the  governor  to  appoint  at  least 
three  members  of  the  board,  and  probably  it 
was  within  his  power  to  have  appointed  four 
members.  L.  K.  Kirk,  who  was  named  in 
the  message,  was  not  then  a  memt)er  of  the 
board.  He  had  previously  resigned,  and 
Adrian  Reyncdds  had  been  appointed  as  his 
successor.  The  senate  not  being  in  session, 
the  appointment  of  Reynolds  was  not  con- 
firmed. W.  W.  Miller,  a  member  of  the  board, 
had  been  appointed  in  the  absence  of  the  sen- 
ate, and  hence  he  was  holding  under  an  un- 
confirmed appointment  and  for  an  unexpired 
term.  It  was  the  duty  of  the  governor  to  ap- 
point successors  to  Reynolds  and  Miller, 
whose  appointments  had  not  been  confirmed. 
Under  the  law,  the  terms  of  two  of  the  mem- 
bers regularly  expired  on  April  1,  1895,  and 
It  was  also  the  duty  of  the  governor  to  ap- 


point two  members  for  the  terms  beginning 
at  that  time.  The  board,  under  the  statute, 
consists  of  five  persons,  who  are  to  be  ap- 
pointed by  the  governor  with  the  advice  of 
the  senate.  It  was  provided  that,  beginning 
in  1876,  two  should  be  appointed  for  one  year, 
ending  April  1, 1877;  two  for  two  years,  ending 
April  1,  1878;  and  one  for  three  years,  ending 
April  1,  1879;  and  their  successors  were  each 
and  all  to  hold  their  positions  for  the  term  of 
three  years,  the  terms  ending  April  1st,  the 
succeeding  year.  Laws  1876,  c  130,  {§  1,  2. 
In  case  of  vacancies,  appointments  are  to  be 
made  to  fill  the  same,  bnt  only  for  the  unex- 
pired terms;  and  when  a  vacancy  occurs 
when  the  legislature  Is  not  in  session,  the 
governor  is  authorized  to  make  the  appoint- 
ment; bnt  it  is  provided  that  the  appointee 
cannot  hold  longer  than  the  third  week  after 
the  convening  of  the  next  legislature.  There 
has  been  some  confusion  in  the  past  with  re- 
spect to  the  tenure  and  succession  of  those 
appointed,  and  it  is  also  manifest  in  the  ap- 
pointments made  in  1893.  The  plaintiff  con- 
tends that  the  nominating  message  upon 
which  action  was  taken  by  the  senate  is  c<m- 
trolllng,  and  that  the  arrangement  of  the 
names  and  the  grammatical  Interpretation  of 
the  language  employed  therein  makes  her  the 
successor  of  T.  F.  Rhodes,  whose  term  ended 
April  1, 1803.  In  her  behalf  it  is  argued  that 
the  only  rational  rule  of  construction  which 
can  be  adopted  is  that  the  names  in  one 
series  of  the  message  are  to  be  paired  with 
those  in  the  other 'in  the  order  in  which  they 
stand,  and  that  when  the  appointments  were 
confirmed  by  the  senate  the  governor  was 
iwwerless  to  change  the  legal  ^ect  of  the 
nomination  and  confirmation.  On  the  other 
hand  it  is  contended  that  the  message  to  the 
senate  is  obscure  and  does  not  undertake  to 
prescribe  when  the  terms  begin  and  end,  and 
hence  we  must  look  to  the  records  in  the 
offices  of  the  governor  and  secretary  of  state, 
as  well  aa  to  the  commission  that  was  Issued 
to  and  accepted  by  plaintiff,  to  determine  the 
tenure  and  succession  of  the  several  persons 
who  were  then  appointed.  The  record  of  the 
appointment.  In  the  governor's  office,  shows 
that  the  plaintiff  was  appointed  for  an  unex- 
pired term,  ending  April  1,  1895.  The  execu- 
tive order  to  the  secretary  of  state  directed 
that  officer  to  issue  a  commission  to  plaintiff 
for  the  unexpired  term.  A  commission  was 
Issued  to  plaintiff  in  accordance  with  the  or- 
der, which  was  signed  by  the  governor  and 
countersigned  by  the  assistant  secretary  of 
state,  and  a  record  of  the  commission  was 
made  in  the  office  of  the  secretary  of  state. 
The  commission  and  the  record  thereof  speci- 
fied the  person  to  whom  Issued,  the  office  con- 
ferred, with  the  date  and  tenure  of  the  com- 
mission, showing  that  the  plaintiff  was  ap- 
pointed for  an  unexpired  term,  ending  April 
1,  1895.  The  commission  so  recorded  and  is- 
sued was  delivered  to  and  accepted  by  the 
plaintiff;  and,  instead  of  waiting  nntll  April 
1, 1895,  when  a  regular  term  would  have  cvta- 
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meuced,  she  entered  at  once  upon  the  dis- 
charge of  ber  duties,  evidently  assuming  that 
she  bad  been  appointed  for  the  unexpired 
term.  For  a  month  or  more  she  served  as  a 
member  of  the  board,  in  connection  with 
Rhodes,  whom  she  now  claims  to  have  suc- 
ceeded, and  during  that  time  the  record  of 
the  meetings  of  the  board  repeatedly  showed 
tliat  they  regarded  the  plaintiff  aa  having 
been  appointed  for  the  unexpired  term,  and 
that  M.  A.  Householder  was  appointed  as  the 
successor  of  T.  F.  Rhodes.  The  plaintiff  was 
appointed  as  president  of  the  board  on  March 
14,  1S93;  and,  as  the  supervision  and  signing 
of  the  records  devolved  upon  her,  the  recitals 
with  reference  to  the  succcssiou  could  not 
have  escaped  her  attention,  and  it  indicates 
the  view  which  she  then  held  respecting  the 
tenure  of  ber  office. 

We  incline  to  the  opinion  that  the  view  pre- 
sented by  the  defendants  is  the  better  one. 
If  the  nominating  metssage  to  the  senate  had 
epeciflcally  and  clearly  fixed  the  terms  and 
tenure  of  the  several  persons  nominated,  it 
might  have  been  controlling;  and,  if  there 
was  no  other  evidence  of  the  intention  of  the 
governor  in  tliat  respect  than  the  arrange- 
ment or  sequence  of  the  names  in  the  mes- 
sage, it  might  be  sutticieut  to  determine  the 
terms  and  succession  of  tlie  several  ap- 
pointees. The  message,  however,  we  have 
seen,  was  indefinite  and  ambiguous,  and  did 
not  spL«cify  the  beginning  or  ending  of  the 
terms  of  those  mentioned  therein.  Kirk,  who 
was  named  us  one  whose  place  was  to  be 
filled,  was  not  and  had  not  been  a  member 
of  the  board  for  several  months.  No  attempt 
appears  to  bave  been  made  by  the  senate  to 
have  the  terms  of  the  several  appointees 
definitely  specified  before  or  at  the  confirma- 
tion of  the  same.  If  a  meml>er  of  the  seuate, 
deeiring  to  learn  the  terms  and  tenure  of 
each  member  named  in  the  message,  had 
gone  to  tlie  governor's  office,  he  would  bave 
ascertained  from  the  register  of  appoiutmeuls 
that  tite  plaintiff  was  appointed  for  the  un- 
cxpii-ed  term  ending  April  1,  18!)r>.  There 
is  a  claim  that  this  register  was  purposely 
mutilated  after  the  appointment  was  made, 
so  as  to  give  HouselK>Ider  the  long  t^'m, 
which  it  is  claimed  was  originally  given  to 
the  plaintiff,  but  we  think  that  the  te^jtiiuuny 
fails  to  sustain  tliis  claim.  The  records  may 
be  examined  to  determine  tlie  intention  and 
action  of  the  governor.  The  statute  provides 
that  the  governor  shall  keep  a  record  In  his 
office  of  his  official  acts.  Then  there  is  a  pro- 
vision that  commissions  shall  be  issued,  epecl- 
fylng  the  person  to  whom  issued,  the  office 
conferred,  with  the  date  and  tenure  of  tlie 
commission.  The  commission  is  to  be  re- 
corded, after  which  it  is  to  be  transmitted  by 
the  secretary  of  state  to  the  person  commis- 
sioned. It  is  also  provided  that  the  appoint- 
ment and  commission  shall  not  be  deemed  to 
confer  any  office  or  right  thereto  until  a  bond 
is  given,  as  provided  by  law.  Gen.  St.  188!), 
par.  uses.    As  the  statute  contemplates  that 


a  record  of  the  action  of  the  governor  in 
making  appointments  sluiU  be  made,  and  that 
a  commission  shall  be  issued,  they  are  com- 
petent evidence  to  determine  what  the  pur- 
pose and  action  of  tbe  governor  was  with  re- 
spect to  the  terms  and  tenure  of  those  ap- 
pointed. An  examination  of  these  records 
leaves  no  doubt  that  the  governor  intended 
to  appoint  Householder  for  the  full  term  of 
three  years,  beginning  April  1,  1893,  and  to 
appoint  tbe  plaintiff  for  the  unexpired  term, 
ending  April  1,  1895.  There  U  Just  as  little 
doubt  that  tbe  plaintiff  herself,  as  well  as 
tbe  other  members  of  the  board  with  whom 
she  was  associated,  understood  and  acted  up- 
on the  theory  that  she  was  appointed  for  the 
unexpired  term.  It  appears  that,  at  some 
time,  another  commission  was  issued  to  the 
plaintiff,  reciting  an  appointment  for  a  full 
.term,  but  this  commission,  whenever  Issued, 
was  never  delivered  to  the  plaintiff.  Tak- 
ing all  the  testimony  together,  we  are  con- 
strained to  hold  that  the  term  for  which  the 
plaintiff  was  appointed  expired  on  April  1, 
18!>5,  and  that  George  A.  Clark  was  legally 
appointed  as  her  successor,  and  Is  entitled  to 
tbe  possession  of  the  office.  Judgment  will 
therefore  be  rendered  In  ftivor  of  the  defend- 
ants in  each  case.  All  tbe  Justices  concur- 
ring. 


(SS  Kan.  6W) 
KANSAS  BREEZE  CO.  v.  EDWARDS.  See- 

retary  of  State. 

(Supreme  Ck>urt  of  Kansas.    July  6,  1S85.) 

PriBLic  Prin'tivo— Compensation. 
The  rates  of  compensation  for  publica- 
tions mode  in  the  "official  state  paper"  are  those 
fixed  for  seventh-class  work  in  section  8  of  chap- 
ter 132,  Session  Laws  18T6  (paraKrapb  6OS3, 
rten.  St.  188y),  and  not  those  prescribed  by  sec- 
tion 17,  c.  39,  Gen.  St  1808  (paragraph  SOM. 
Gen.  St.  1889).  Johnston,  J.,  dissenting. 
(Syllabus  by  the  Court) 

Mandamus  by  the  Kansas  Breeze  Ck>mpany 
against  William  C.  Edwaixls,  secretary  of 
state.   Judgment  for  defendant 

J.  B.  Johnson  and  Albert  H.  Horton,  for 
plaintiff.  F.  B.  Dawes,  Atty.  Gen.,  for  de- 
fendant 

MARTIN,  C.  J.  It  was  a  requirement  of 
section  4  of  article  15  of  the  original  consti- 
tution that  all  public  printing  should  be  let 
on  contract  to  the  lowest  responsible  bidder; 
but  In  18C8  this  section  was  amcrvled  so  as 
to  require  the  work  to  be  done  at  tbe  capital 
by  a  state  printer  elected  by  tbe  legislature 
in  Joint  session,  the  price  for  the  same  to  be 
regulated  by  law.  In  pursuance  of  '  this 
amendment,  tbe  legislature  passed  an  act,  be- 
ing chapter  78,  Sess.  Laws  18C9,  providing  for 
the  election  of  a  public  iH:intcr,  and  prescrib- 
ing the  duties  of  his  office.  He  was  tb«%in 
directed,  among  other  things,  to  "publish  hi 
a  weekly  newspaper  to  be  printed  at  Topeka 
all  laws  ordered  to  be  printed  in  a,  newspa- 
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per,  all  proclamations,  orders,  notices,  and  ad- 
vertisements" of  a  defined  character.  Sec- 
tion 8  of  the  act  divided  the  state  printing  in- 
to nine  classes,  and  specified  the  rate  of  com- 
pensation to  be  paid  to  the  public  printer  for 
each.  The  eighth  class  was  defined  aa  "all 
printing  ordered  and  required  to  be  done  in 
a  newspaper,"  and  compensation  was  prescrib- 
ed at  the  rate  of  $1  per  square  of  250  ems  for 
the  first  insertion  and  SO  cents  per  square  for 
each  subsequent  insertion,  but  not  more  than 
fl  per  1,000  ems  for  publishing  all  decisions 
of  the  supreme  court  and  the  laws.  This 
stood  until  the  enactment  of  chapter  142  of 
the  Session  Laws  of  1875.  By  section  5  of 
said  chapter  the  state  printer  was  required, 
between  the  1st  and  10th  of  July  in  every 
year,  to  designate  some  newspaper  printed 
and  published  at  Topelta  as  the  "official  state 
paper,"  and  to  certify  such  designation  to 
the  secretary  of  state.  The  paper  was  to  be 
-designated  for  one  year,  and  the  state  printer 
was  to  cause  to  be  published  therein  all 
laws  which  should  provide  for  their  publica- 
tion In  any  newspaper,  the  official  syllabi  of 
decisions  of  the  supreme  court,  and  all  proc- 
lamations, orders,  notices,  and  advertise- 
■  ments,  with  certain  exceptions  therein  nam- 
ed. Section  8  of  this  act  divided  the  public 
printing  into  eight  classes,  and  provided  com- 
pensation to  the  state  printer  for  each.  The 
seventh  class  in  the  act  of  1875  coreesponded 
to  the  eighth  class  in  the  act  of  1S69,  but  the 
rate  to  be  paid  to  the  state  printer  was  re- 
duced to  50  cents  per  square  of  250  ems  for 
the  first  insertion  and  25  cents  per  square  for 
each  subsequent  Insertion,  and  not  more  than 
#1  per  1,000  ems  for  the  publication  of  syllabi 
.of  decisions  of  the  supreme  court  and  the 
laws.  The  act  of  1875  was  superseded  and 
repealed  by  chapter  132,  Sess.  Laws  1876, 
but  the  classification  and  the  rates  to  be  paid 
for  publication  in  the  official  state  paper  re- 
mained unchanged.  In  1879,  by  section  104 
of  chapter  166  of  the  Session  Laws  of  that 
year.  In  relation  to  state  departments,  the 
executive  council  was  required  at  its  regular 
meeting  in  March  of  each  year  to  designate 
the  official  state  paper  for  the  year  from 
April  1st  next  ensuing;  and. by  section  105  of 
the  same  chapter  the  publications  to  be  made 
in  said  newspaper  were  enumerated,  and  it 
was  provided  that  payment  therefor  should 
be  made  by  the  state  "at  the  rates  prescrib- 
-ed  by  law."  By  section  133  of  said  chapter, 
sections  1-5  of  said  act  of  1876  were  express- 
ly repealed,  said  section  5  being  that  which 
required  the  designation  of  the  official  state 
paper  by  the  state  printer.  Sections  6-18, 
both  inclusive,  of  said  act  of  1876,  were  not 
expressly  repealed,  but  it  is  claimed  by  the 
plaintiff  that  all  that  part  of  section  8  which 
regulated  tlie  price  to  be  paid  for  publications 
In  the  official  state  paper  was  repealed  by  im- 
-plication;  and  on  August  5, 1879,  the  Honorable 
"Willard  Davis,  attorney  general,  gave  to  the 
secretary  of  state  his  written  opinion  to  that 
street,  and   that  such  work    must    be  paid 


for  at  the  rates  prescribed  by  section ,  17  of 
chapter  39  of  the  General  Statutes  of  1868, 
which  is  now  published  as  paragraph  3040  of 
the  General  Statutes  of  1889,  the  part  ot 
said  section  claimed  to  be  applicable  I)eing 
as  follows:  "For  publishing  any  legal  no- 
tice or  any  order,  -citation,  summons  or  any 
other  proceeding  or  advertisement  required  by 
law  to  be  published  in  any  newspaper  at  a 
rate  not  exceeding  one  dollar  per  square  of 
250  ems  for  the  first  insertion  and  fifty  cents 
per  square  of  225  ems  for  each  subsequent  In- 
sertion." The  Kansas  Breeze  was  duly  des- 
ignated by  the  executive  council  as  the  offi- 
cial state  paper  for  one  year  from  April  1, 
1895,  and  it  has  made  certain  publications  as 
such,  which  have  been  paid  for  at  the  rates 
prescribed  by  said  act  of  1876,  but  the  plain- 
tiff company,  as  the  owner  of  said  newspa- 
per, claims  additional  payment,  based  upon 
said  section  17  of  the  act  of  1868.  We  are  of 
opinion  that  the  clause  in  section  8  of  the  act 
of  1878,  prescribing  the  rates  to  be  paid  for 
publications  in  the  official  state  paper,  was 
not  repealed  by  Implication  by  said 'act  of 
1879,  but  that  the  same  remains  in  force, 
and  governs  the  compensation  to  be  paid  for 
that  service.  Repeals  by  Implication,  al- 
though not  forbidden  by  the  fundamental 
law,  are  not  to  be  favored,  especially  in  view 
of  said  section  16  of  article  2  of  the  constitu- 
tion; and  this  court  said  in  the  case  of  Ste- 
phens V.  Balloo.  27  Kan.  594,  600,  601,  that, 
In  otAee  to  declare  any  legislation  repealed  by 
that  method,  the  court  "should  be  satisfied 
that  such  has  t>een  so  done  beyond  all  reason- 
able doubt."  The  fact  that  the  law  was  so 
changed  as  to  vest  the  power  of  designation 
of  the  official  state  paper  In  the  executive 
council  instead  of  the  state  printer  should 
have  little,  if  any,  weight  in  determining  the 
rate  of  compensation  to  be  paid  for  services 
performed,  for,  >  in  the  natttfe  of  things,  the 
mere  change  as  to  the  repository  of  power  to 
make  the  designation  could  have  no  effect  up- 
on the  rates  at  which  such  work  could  be  af- 
forded by  the  publisher,  nor  the  value  of  the 
service  to  the  public.  But  It  is  said  that 
un<ier  the  act  of  1876  the  compensation  was 
payable  to  the  state  prin^r,  while  by  that  of 
1879  It  goes  direct  to  the  publisher.  Certain- 
ly the  latter  would  have  no  reason  to  com- 
plain of  direct  payment  by  the  state  Instead 
of  indirect  requital  through  the  state  printer. 
When  it  was  provided  by  section  105  of  said 
act  of  1879  that  payment  for  publications  in 
the  official  state  paper  should  be  "at  the  rates 
prescribed  by  law,"  we  think  the  legislature 
had  reference  to  those  rates  then  in  force, 
and  did  not  intend  to  double  nor  quadruple 
them.  Besides,  the  compensation  for  the  pub- 
lic printing  had  never  been  regulated  by  the 
act  of  1868,  which  was  approved  before  the 
state  had  a  public  printer  or  an  official  pa- 
per. That  act  seems  to  have  been  Intended 
to  regulate  the  fees  and  salaries  of  the  several 
county  officers,  justices  of  the  peace,  con- 
stables, notaries  public,  referees,  appraisers, 
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wituessea,  Jui-ors,  and  printers;  but,  as  to 
The  latter,  tlie  county  priutiug  and  legal  no- 
tices and  work  of  like  character  chargeable 
to  private  persons  must  have  been  chiefly.  If 
not  wholly.  In  contemplation,  for,  except  as  to 
the  publication  of  propositions  to  amend  the 
constitution,  and  perhaps  some  other  extraor- 
dinary matters,  printing  done  for  the  state 
was  then  let  by  contract,  as  before  stated.  It 
was  held  by  this  court  In  City  of  Pittsburg  v. 
Reynolds,  4S  Kan.  3G0,  29  Pac.  757,  that  a 
clt,v  ordinance  requiring  publication  In  order 
to  make  it  effective  was  not  a  "notice  or  ad- 
vertisement," within  the  meaning  of  chapter 
156,  Sess.  Laws  1891,  and,  if  the  same  rule  is 
applicable  to  section  17  of  chapter  39,  Gen. 
St.  1868,  then  the  question  might  well  arise 
whether,  under  it,  the  publisher  of  the  of- 
ficial state  paper  would  be  entitled  to  any 
compensation  for  printing  the  supreme  court 
syllabi  and  the  laws,  since  no  specific  pro- 
vision Is  made  therefor  In  said  section,  and  it 
being  very  doubtful  if  such  work  would  come 
within,  any  of  the  general  terms  employed 
therein.  The  argument  in  favor  of  the  plain- 
tiff's contention  seems  to  be  based  wholly  on 
the  two  circumstances  that  the  power  to  des- 
ignate the  official  state  paper  was  changed 
by  the  act  of  1879  from  the  state  printer  to 
the  executive  council,  and  that  the  act  of  1876 
made  the  compensation  payable  to  the  state 
printer,  while  under  the  act  of  1879  it  should 
be  paid  direct  to  the  publisher  of  the  paper; 
but  neither  circumstance  would  necessarily 
affect  the  rate  of  compensation  to  be  paid, 
and  when  it  was  provided  In  section  105  of 
the  act  of  1879  that  payment  should  be  made 
"at  the  rates  prescribed  by  law,"  we  think 
It  evident  that  the  legislature  meant  the 
rates  then  in  force  for  publications  in  the  of- 
ficial state  paper,  there  being  no  apparent  in- 
tention to  repeal  that  part  of  the  act  of  187A. 
It  would  be  In  the  nature  of  a  solecism  to 
say  that  the  provision  of  the  statute  fixing 
the  rates  for  this  particular  work  for  several 
years  next  prior  to  the  act  of  1879  was  re- 
pealed by  Its  implication,  notwithstanding  the 
express  declaration  therein  that  payiyent 
should  be  made  "at  the  rates  prescribed  by 
law."  Instead  of  af  repeal  by  Implication,  It 
appears  to  be  a  plain  assertion  by  the  legisla- 
ture, to  prevent  any  misapprehension  grow- 
ing out  of  the  change  of  power  to  designate 
the  state  paper  and  awarding  the  compensa- 
tion direct  to  the  publisher  in  place  of  the 
state  printer,  that  the  rates  then  prescribed 
by  law  should  remain  in  force. 

It  was  developed  in  the  oral  argument  that 
section  105  of  the  bill  as  reported  to  the  legis- 
lature of  1879  expressly  provided  that  the 
rates  for  the  printing  should  be  the  same  as 
prescribed  by  the  act  of  1868,  relating  to 
fees  and  salaries,  but  this  was  stricken  out, 
and  the  section  was  adopted  in  its  present 
form.  This  Is  certainly  strong,  If  not  conclu- 
sive, evidence  that  the  legislature  did  not  In- 
tend to  adopt  the  rates  fixed  by  the  act  of 
1868,  but  left  them  to  be  governed  by  the  act 


then  In  force,  which  remained  unrepealed. 
The  motion  to  quash  the  alternative  writ  wilt 
be  sustained,  and  Judgment  will  be  entered 
in  favor  of  the  defoidant. 

ALLEN,  J.,  concurs. 

JOHNSTON,  J.  (dissenUng).  I  am  unable  to 
concur  with  my  brethren  In  the  view  that  has 
been  taken.  In  effect  it  is  held  that  a  statute 
which  prescribes  the  duties  and  fixes  the  com- 
pensation of  the  state  printer  applies  to  anoth- 
er person  In  no  way  connected  with  that  offi- 
cer, and  who  performs  services  not  required 
from  the  state  printer.  It  Is  true  that  prior 
to  1879  a  large  share  of  the  printing  now  re- 
quired to  be  done  by  the  publisher  of  the  offi- 
cial state  paper  was  done  under  the  control 
and  direction  of  the  state  printer.  His  work 
was  classified,  and  a  definite  rate  of  compen- 
sation was  prescribed  for  each  class  and  kind 
of  work.  He  was  required  to  designate  a 
newspaper  In  which  all  publications  required 
to  be  printed  In  a  newspaper  should  be  pub- 
lished. The  duty,  however,  of  procuring  the 
work  to  be  done  was  imposed  upon  him  alone. 
and  the  compensation  was  to  be  paid  to  him  - 
and  to  no  one  else.  Laws  1876,  c  132,  i  8. 
In  1879  this  duty  was  taken  from  him,  and 
Imposed  upon  another.  All  ofilcial  publica- 
tions required  to  be  printed  in  a  newspaper 
were  directed  to  be  published  in  an  ofiiiclal 
state  paper,  to  be  designated  by  the  execntlve 
council.  Laws  1879,  c.  166,  §  106.  By  this 
provision  that  class  of  publications  was  ex- 
tended beyond  what-  It  was  when  the  duty  of 
printing  the  same  devolved  upon  the  state 
printer.  The  statute,  however,  did  not  pro- 
vide that  the  compensation  that  had  been  paid 
to  the  state  printer  for  the  work  should  be 
the  compensation  to  be  paid  to  the  publisher 
of  the  official  state  paper,  and  I  have  beard  no 
satisfacto^  argument  advanced  why  the  com- 
pensation of  one  officer  should  apply  to  an- 
other, even  for  the  same  kind  of  service,  in 
the  absence  of  an  express  provision  to  that 
effect.  It  is  not  uncommon  for  the  legisla- 
ture to  provide  that  services  theretofore  per- 
formed by  one  officer,  whose  compensation  is 
received  in  fees,  shall  be  performed  by  an- 
other officer  who  likewise  receives  compensa- 
tion in  fees;  but  who  would  supiwse  that  the 
legislature  Intended  that  the  statutory  fees 
for  the  former  officer  should  be  the  rule  of 
compensation  for  the  latter,  unless  it  had  ex- 
pressly declared  that  to  be  its  purpose?  The 
law  of  1879,  after  Including  printing  which 
bad  not  been  within  the  control  and  dh-ectloo 
of  the  state  printer,  provided  that  payment 
should  be  made  to  the  publisher  of  the  offi- 
cial state  paper  at  the  rates  prescribed  by 
law.  At  tbat  time  there  was  a  general  stat- 
ute on  the  subject  of  printhig,  applicable  alike 
to  all  .newspapers  of  every  class  In  the  state, 
and  certainly  broad  enough  to  Include  the 
compensation  to  be  paid  for  the  printing  and 
other  work  performed  by  the  official  state  pa- 
per.    Gen.    St    1889,  par.   3040.     When   the 
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legislature  of  18T9  took  from  the  state  printer 
the  duty  of  procuring  public  newspaper  print- 
ing to  be  done,  it  also  took  from  him  tbe  right 
to  receive  compensation  therefor,  and  by  the 
clearest  Implication  repealed  both  the  provi- 
sion prescribing  that  duty  and  the  one  fixing 
the  fees  for  the  performance  of  the  same. 
The  general  law  relating  to  fees  and  salaries 
Is  prospective  and  perpetual  in  character,  and 
Intended  to  be  applicable  to  all  officers,  and 
for  all  kinds  of  services  that  may  fall  within 
Its  terms  and  provisions.  The  class  of  print- 
ing under  consideration  is  fairly  included 
within  its  terms,  and,  In  my  view,  the  legis- 
lature Intended  that  to  be  the  rule  of  com- 
pensation for  publications  in  the  official  state 
paper.  Immediately  after  the  passage  of  the 
law  the  attorney  general  of  the  state  so  inter- 
preted the  statutes,  and  this  has  been  the  un- 
varying construction  of  the  same  by  his  suc- 
cessors in  office  and  by  the  different  incum- 
bents of  tbe  office  of  secretary  of  state  for  a 
period  of  16  years.  That  this  rule  had  been 
jadopted  and  acted  niwn  was  shown  by  public 
opinions  and  by  the  public  records.  With 
this  knowledge  the  legislature  has  repeatedly 
appropriated  money  to  pay  for  this  service 
at  the  rate  prescribed  by  the  general  law, 
^nd  in  that  way  has  approved  and  adopted 
the  Interpretation  of  the  officers  who  had  con- 
trol of  the  printing  and  the  appropriations 
to  pay  for  the  same.  The  fact  that  this  has 
been  the  unvarying  construction  of  the  execu- 
tive and  legislative  departments  of  the  gov- 
ernment from  1879  to  1895,  although  not  con- 
trolling, is  a  weighty  argument  In  favor  of 
such  a  construction.  Apart  from  that,  how- 
ever, I  am  clearly  convinced  from  the  lan- 
guage of  tlie  statutes  referred  to  that  the 
legislature  did  not  Intend  that,  the  fee  bill 
prescribed  for  the  state  printer  should  be 
the  measure  of  compensation  for  the  publisher 
-of  tbe  official  state  paper.  I  therefore  think 
that  Judgment  should  be  awarded  In  favor  of 
tbe  plaintiff. 


(63  Kan.  689) 

ROUSE  V.  HARRY. 

(Snpteme  Court  of  Kansaa.    Jnly  6,  1889.) 

IjMCRT  TO  Railroad   Emplote— Neolioejicb  of 

COEMPIXJTE— Liability  op  Receiver— iNSTRno- 

TIONg — NEaLIOEKCS  OP  Plaistipp. 

1.  The  liability  of  a  receiver  operating  a  rail- 
road to^an  employ^  who  ia  injured  in  tbe  service, 
throagn  the  negligence  of  a  coemploy6,  ia  de- 
termined by  the  same  mlea  of  law  as  the  liabil- 
ity of  tbe  company  wonld  be,  and  paragraph 
1261  of  the  General  Statutes  of  1889  applies. 

2.  Where  the  jury,  in  answer  to  special 
questions,  find  that  the  plaintiff  was  free  from 

.any  neKligence  contributing  to  the  injury  for 
which  he  sues,  and  that  such  injury  resulted 
from  the  culpable  negligence  of  a  coemploy^,  the 
mere  reference  by  the  court  to  the  ahstract  rule 
that  If  the  negligence  of  the  plaintiff  is  only 
slight,  or  remotely  contributory  to  the  injury,  if 
otherwise  entitled,  he  may  still  recover,  can- 
not be  held  prejudidai  because  not  applicable  to 
•the  facts,  especially  where  the  court  instructs 
rthe  jury  fully  and  properly  on  the  law  applica- 
Me  to  IJto  facts  as  presented  by  the  evidence. 


3.  The  testimony  examined,  and  found  suf- 
ficient to  support  the  verdict. 
(Syllabus  by  the  Court) 

Error  from  district  court,  Neosho  county; 
L.  SUllwell,  Judge. 

Aetlon  by  F.  O.  Harry  against  Henry  0. 
Rouse,  receiver.  Judgment  for  plaintiff,  and 
defendant  brings  error.    Affirmed. 

F.  O.  Harry,  the  plaintiff  below,  was  a 
brakeman,  employed  by  the  receivers  of  the 
Missouri,  Kansas  &  Texas  Railway  Com- 
pany, on  the  line  of  road  running  from  Cof' 
feyvllle  to  Paola.  On  tbe  7th  of  December, 
1889,  his  left  arm  was  caught  and  crushed 
while  be  was  attempting  to  couple  two 
freight  cars  at  Coffeyvlll&  This  action  was 
brought  to  recover  compensation  for  the  In- 
jury, and  resulted  In  a  verdict  In  his  favor 
for  $5,000.  The  train  on  which  the  plaintiff 
was  working  arrived  In  Coffey ville  from  Ta- 
ola  after  dark,  and  the  same  crew  made  up 
the  train  going  back  north,  Cofleyvllle  then 
being  the  end  of  the  line.  The  plaintiff  was 
bind  brakeman,  and  Charles  Canaga  was 
front  brakeman.  The  main  line  of  the  rail- 
road runs  on  the  east  side  of  the  depot,  and 
what  Is  termed  the  "house  track"  on  the 
west  side.  The  switch  from  the  main  line  to 
the  house  track  Is  located  about  100  yards 
north  from  the  depot  When  the  train  first 
pulled  Into  CoffeyvlUe  on  that  night,  the  head 
brakeman  cut  tbe  engine  off,  and  turned  tbe 
switch  after  the  engine  bad  passed,  so  that 
the  freight  cars  and  caboose  ran  In  on  the 
house  track,  while  the  engine  ran  on  down  by 
the  depot  The  engine  was  then  run  back  up 
the  track,  coupled  onto  the  rear  end  of  the 
caboose,  which  was  pulled  out  onto  the  main 
track  and  run  down  past  the  depot.  The 
engine  was  then  taken  to  the  roundhouse, 
where  there  is  a  turntable,  and  turned 
around,  preparatory  to  making  the  return 
trip.  The  engine  was  then  brought  back, 
and  an  Armour  Bros,  refrigerator  car  loaded 
with  wheat  was  dropped  down  to  the  ca- 
boose. Two  cars  were  then  set  on  tbe  hpuse 
track  for  loading.  Instructions  were  given 
by  the  conductor  to  the  plaintiff  with  refer- 
ence to  making  up  the  train,  and  he  had 
charge  of  tbe  switching,  the  conductor  being 
engaged  at  the  depot.  The  plaintiff  testifies 
that  he  told  Canaga  to  cut  off  behind  the 
front  box  car,  and  come  out  on  the  main  line 
and  back  down  on  the  train,  and  he  would 
couple  them  up.  Plaintiff  then  walked 
across  from  the  house  track  to  the  main  line. 
The  night  was  very  dark,  and  he  bad  a  lan- 
tern In  his  hand.  The  grade  descended  from 
the  switch  stand  southward.  Instead  ot 
obeying  tbe  instructions  of  the  plaintiff,  Ca- 
naga cut  the  car  loose  from  tbe  engine,  and 
"kicked"  It  down,  unattended.  The  plaintiff 
took  his  position  next  the  refrigerator  car  to 
make  the  coupling.  As  be  saw  tbe  car  ap- 
proaching he  gave  the  proper  signals,  with 
his  lantern,  to  slow  up.  Holding  his  lan- 
tern In  his  right  hand,  he  made  the  coupling 
with  his  left;  but,  owing  to  tbe  rapid  rate  at 
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Which  the  car  was  coming,  his  arm  was 
caught,  and  badly  crushed.  The  negligence 
charged  in  the  petition  is  that  Canajia  care- 
lessly allowed  the  car  to  run  at  a  dangerous 
rate  of  speed  down  against  the  car  to  which 
Jt  was  to  be  coupled,  and  that  the  defend- 
ants negligently  used  cars  with  cast-iron  ex- 
tension deadwoods  projecting  from  the  ends 
of  the  cars  on  eitlier  side  of  the  drawheads, 
rendering  it  unneeeasarily  dangerous  to  malce 
couplings.  In  addition  to  rendering  a  gen- 
eral verdict,  the  Jury  also,  at  the  request  of 
the  plaintifF,  returned  answers  to  special 
questions,  among  which  are  the  following: 
(5)  Was  not  said  Canaga,  at  the  time  of 
the  injury,  an  inexperienced,  careless,  extra 
brakeman,  and  did  not  defendants  know  that 
fact?  A.  Yes,  (7)  Do  you  not  believe  and 
find  that  Oanaga,  from  inexperience  and  lack 
of  practice  as  a  front  brakeman,  and  from 
negligence,  cut  the  car  loose,  and  permitted 
It  to  run  violently  down  grade  to  the  car 
where  plaintilF  was  to  make  the  coupling? 
A.  Yes.  (12)  Was  not  plalntllf,  Harry,  us- 
ing ordinal^  care  and  prudence  In  trying  to 
make  the  coupling  at  the  time  of  his  injury? 
A.  Yes.  (13)  Do  you  not  find  that  Mr.  Harry 
was  an  exi)erlenced,  careful,  and  prudent 
brakeman?  A.  Yes.  (14)  Was  Mr.  Harry 
guilty  of  any  negligence  which,  directly  or 
proximately,  contributed  to  his  injury?  A. 
No.  Special  questions  were  also  submitted  on 
the  part  of  the  defendant,  among  which  are 
the  following:  (12)  Could  not  the  plaintiff, 
by  the  exercise  of  bis  sight  and  hearing,  have 
Informed  himself  as  to  the  si^eed  at  which 
the  car  was  approaching?  A.  He  could  not. 
(19)  Was  it  not  the  duty  of  Charley  Canaga, 
the  front  brakeman,  to  remain  with  the  front 
end  of  the  train  after  cutting  off  and  kicking 
down  the  last  car  on  the  main  line?  A.  No; 
having  cut  the  ear  loose  and  kicked  it  with 
the  force  shown,  owing  to  the  darkness  he 
should  have  ridden  the  car  down.  (27)  Was 
plaintiff's  Injury  caused  to  some  extent  by  his 
own  want  of  attention?  A.  No.  (28)  Was 
plaintiff's  injury  caused  partly  by  his  own 
want  of  attention,  and  partly  by  the  speed  of 
the  approaching  car?  A.  It  was  caused  by 
the  speed  of  the  approaching  car  in  the  dark- 
ness. 


T.  N.  Sedgwick,  for  plaintiff  in  error. 
A.  (3ox,  for  defendant  in  error. 


O. 


ALLEN,  J.  (after  stating  the  facts).  The 
first  claim  of  error  is  in  admitting  testimony 
to  prove  that  the  refrig-erator  cars  were  con- 
structed with  .deadwoods  which  rendered  It 
more  dangerous  for  brakemen  to  make  coup- 
lings than  ordinary  cars.  It  Is  said  that  the 
defendants  were  not  bound  to  furnish  any 
particular  kind  of  cars,  and  the  plaintiff, 
knowing  the  construction  of  the  cars,  as- 
sumed the  extra  hazard.  After  hearing  the 
testimony  on  this  point,  the  court  Instructed 
the  Jury  that  the  plaintiff  had  assumed  this 
risk.    It  iB  contended,  however,  that,  not- 


withstanding this  Instruction,  the  Jury  were 
prejudiced  bf  the  evidence,  and  led  to  be- 
lieve that  such  cars  were  unnec^essarily  dan- 
gerous, and  that  the  court  should  not  have 
pei-niitted  the  Jury  to  hear  such  testimony  at 
all.  We  are  unable  to  perceive  how  the  court 
could  have  ruled  that  the  plaintiff  had  as- 
sumed the  extra  hazard  until  such  facts  were 
developed  by  the  evidence  as  showed  the 
assumption  by  the  plaintiff  of  this  particular 
hazard. 

It  is  next  contended  that  the  accident  was 
occasioned  by  the  plaintifCs  own  negligence; 
that  he  did  not.  Immediately  after  the  injury, 
attribute  any  fault  to  Canaga;  that  it  was 
not  the  duty  of  Canaga  to  ride  the  car  down, 
but  to  stay  with  the  engine;  that  there  was, 
in  fact,  other  switching  to  do,  rendering  it 
necessary  for  htm  to  accompany  the  engine. 
It  is  very  clear  to  our  minds  that  there  is 
ample  testimony  to  sustain  the  findings  of 
the  Jury,  as  well  on  the  question  of  the  neg- 
ligence of  Canaga  as  on  that  of  contributory 
negligence  on  the  part  of  the  plaintiff.  The 
Jury  have  answered,  clearly  and  unequivo- 
cally, that  Canaga  was  negligent  in  allowing 
the  car  to  run  down  grade  to  where  the 
plaintiff  was  to  make  the  coupling,  unat- 
tended by  any  one  In  a  position  to  Answer 
signals  or  check  its  speed.  They  have  also 
found  that  the  plaintiff  could  not  by  the  use 
of  his  senses  determine  the  rate  of  speed  at 
which  the  car  was  approaching  In  the  dark- 
ness; that  the  plaintiff  was  free  from  fault 
or  negligence,  and  that  the  Injury  was  oc- 
casioned by  the  negligence  of  Canaga.  The 
testimony  is  ample  to  support  these  findings, 
and  we  find  nothing  in  the  record  requiring 
us  to  interfere  with  them. 

Complaint  is  made  of  the  eleventh  instruc- 
tion, by  which  the  Jury  were  told  that  if  the 
plaintiff's  negligence  was  only  slight,  or  the 
remote  cause  of  the  injury,  he  might  recover, 
if  otherwise  entitled  to  a  verdict.  Under 
some  circumstances,  such  an  Instruction  Is 
misleading.  We  have  held  it  to  be  so  tn 
the  case  of  Railroad  C3o.  v.  Prouty  (decided 
at  this  term  of  the  court)  40  Pac.  900.  It  is 
true,  if  the  plaintiff  was  negligent  in  at- 
tempting to  make  the  coupling  as  he  did, 
such  negligence  was  proximate  and  not  re- 
mote; but  we  have  no  difiiculty  to  contend 
with  in  this  case  on  that  pcrfut,  for  the  jury 
have  expressly  found  that  he  was  not  negli- 
gent at  all,  and  that  he  could  not  have  as- 
cei-talned,  by  the  use  of  his  senses,  the  rate 
of  speed  at  which  the  car  was  approaching, 
and  that  he  tised  all  reasonable  and  neces- 
sary care  in  making  the  coupling.  The  In- 
struction complained  of  would  also  appear 
more  objectionable  standing  alone  than  It 
does  in  connection  with  the  very  full  and 
clear  instructions  accompanying  it,  by  which 
the  attention  of  the  Jury  was  called  to  the 
specific  claims  of  negligence,  and  fairly  ex- 
plaining to  them  the  questions  af  fact  pre- 
sented by  the  evidence  which  they  were 
called  on  to  decide.    They  have  found  the 
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plaintiff  free  from  any  negligence  contribut- 
ing to  the  Injury.  We  therefore  have  no 
Question  presented  to  ns,  as  to  the  effect  on 
the  plaintiff's  right  of  recovery,  of  Blight  or 
remote  negligence  on  hla  part,  for  be  was 
guilty  of  none. 

The  seventh  instructiou  is  also  crlUcised, 
but  we  find  no  fault  in  it. 

We  now  proceed  to  conrider  the  most  Im- 
portant question  presented  by  the  record  In 
this  case,  namely,  whether  paragraph  1251 
of  the  General  Statutes  of  1889  applies  as 
well  to  receivers  operatihg  railroads  as  to 
railroad  companies.  The  section  reads: 
"Every  railroad  company  organized  or  do- 
ing business  in  this  state  shall  be  liable  for 
all  damages  done  to  any  employee  of  such 
company,  in  consequence  of  any  negligence 
of  Its  agents,  or  by  any  mismanagement  of 
its  engineers,  or  other  employees,  to  any 
person  sustaining  such  damage."  The  trial 
court  charged  the  Jury  that  this  section  did 
apply  in  this  case.  It  is  contended  with 
great  earnestness,  on  behalf  of  the  plaintiff 
in  error,  that  this  section  of  the  statute 
does  not,  in  terms,  apply  to  receivers;  that 
it  gives  a  cause  of  action  where  none  exist- 
ed at  common  law;  that  such  a  statute 
must  be  strictly  construed;  that  it  cannot 
be  extended  to  embrace  parties  not  included 
within  Its  terms;  that  receivers  are  not  rail- 
road companies,  but  officers  of  the  court, 
and  cannot  be  held  liable  for  injuries  re- 
ceived by  one  employe  through  the  negli- 
gence of  another.  The  argument  in  support 
of  this  contention  by  the  learned  counsel  for 
the  plaintiff  in  error  is  clear. and  forcible, 
and  presents  in  all  its  strength,  as  it  appears 
to  us,  that  side  of  the  question,  and  his  posi- 
tion is  sustained  by  decisions  of  the  su- 
preme court  of  Georgia  and  Texas  under 
very  similar  statutes.  It  is  cont^ided  that 
to  include  receivers  is  to  interpolate,  by  ju- 
dicial legislation,  that  which  the  legislature 
lias  omitted  from  the  statute.  Many  author- 
ities are  cited  denying  to  the  court  any  such 
power.  It  is  also  urged  that  this  court,  in 
the  case  of  Beeson  v.  Busenbark,  44  Kan. 
6G9,  25  Pac.  4&,  has  practically  decided  this 
question  in  accordance  with  that  view. 
Tliat  was  an  action  against  Beeson  &  Selden, 
who  were  contractors  engaged  In  the  con- 
struction of  a  railroad.  They  used  engines 
and  cars  for  the  transportation  of  materials, 
and  other  purposes  connected  with  the  con- 
struction of  the  road,  and  the  plaintiff  in 
that  case  was  injured  while  employed  in 
cleaning  the  ash  box  of  an  en^ne.  The 
defendants  were  not  a  corporation,  but  a 
firm  composed  of  private  persons,  and  were 
not  engaged  In  the  operation  of  a  railroad  as 
common  carriers,  and  it  was  held  that  they 
did  not  fall  within  the  statute.  We  are  en- 
tirely satisfied  of  the  correctness  of  the  de- 
cision in  that  case,  fbe  distinction  between 
contractors  employed  in  the  construction  of 
a  railroad,  or  of  some  portion  of  a  road, 
and  a  railroad  conqjany,  operating  under  a 
V. 40P.no.  15— 64 


charter  from  the  state,  as  commcNQ  carriers 
of  freight  and  passengers,  is  broad  and  well 
marked.  The  position  of  a  receiver,  how- 
ever, is  in  many  respects  anomalous.  He  Is 
not.  In  any  Just  sense,  the  owner  of  the 
property;  nor  is  he  personally  interested, 
except  In  the  compensation  he  receives  for 
his  services.  On  the  one  hand,  he  represents 
the  court,  by  which  he  was  appointed;  and 
the  property  In  his  charge  is,  in  some  sense 
at  least,  in  the  custody  of  the  law.  On  the 
other  hand  he  represaits  the  interests  of 
the  corporati<m,  and  also  of  its  creditors. 
The  bnriness  which  he  carries  on  is  public, 
80  far  as  railways  are  highways  open  to  the 
public.  It  is  private,  so  far  as  the  profits 
derived  from  it  are  concerned.  It  is.  somf!- 
wttat  anomalous  for  courts,  through  the  in- 
strumentality of  receivers,  to  conduct  pri- 
vate business  for  profit;  yet  the  public  exi- 
gencies and  necessities  for  the  continued  op- 
eration of  the  great  public  thwroughfares  of 
the  country,  no  matter  what  the  conflicting 
rights  and  interests  of  stockholders  and 
creditors  may  be,  have  been  regarded  as  of 
such  force  as  to  require  the  continued  op- 
eration of  railroads  through  the  instrumen- 
tality of  receivers,  while  the  rights  of  par- 
ties litigant  are  being  adjusted  through  the 
medium  of  the  courts,  l^ere  is  no  transfer 
of  interest  from  the  corporation  to  the  re- 
ceiver, but  only  a  transfer  of  management. 
The  business  is  carried  on,  so  far  as  owners 
and  creditors  are  concerned,  for  the  purpose 
of  securing  a  profit.  This  profit  goes  into 
the  hands  of  the  receiver,  to  be  applied  in 
accordance  with  the  princii^es  of  law,  and 
paid  to  the  parties  Justly  entitled  to  it.  The 
surplus,  if  any,  over  operating  expensi.>s 
goes  exactly  where  It  would  go  if  the  busi- 
ness of  the  company  was  honestly  conducted 
by  its  officers.  There  Is  still  the  same  ne- 
cessity for  a  multitude  of  employes  to  keep 
its  properties  In  repair  and  working  order, 
to  (4)erate  its  train  service,  to  collect  and 
disburse  its  revenues,  to  ke^  its  accounts, 
and  to  protect  its  interests.  Receivers  must. 
In  the  first  instance,  always  assume  control 
and  generalship  over  the  army  of  workers 
they  find  In  the  employ  of  the  compan.v. 
While  they  have  the  power  to 'employ  ami 
discharge,  the  general  rule  Is  that  the  forct- 
they  find  already  organized  is  retained  ami 
used,  except  where  found  incompetent  or  lu- 
efflcient.  The  receiver  becomes,  in  effect. 
the  general  manager,  charged  with  the  gen- 
eral supervision  of  the  Interests  of  the  com- 
pany, not  through  election  by  the  stock- 
holders or  board  of  directors,  but  by  ap- 
pointment of  the  court.  He  stands  charged 
with  the  performance,  then,  of  the  corporate 
functions  of  the  railroad  company.  He 
causes  trains  to  be  run,  and  freight  and  pas- 
sengers, malls,  and  express  matter  to  bo 
transported  for  hire.  He  collects  all  the 
sevenues  derived  from  the  service.  From 
them  he  pays  all  the  employes  for  their  serv- 
ices, and  discbarges  all  other  operating  ex- 
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pensee.  In  substance,  then,  the  business  of 
a  railroad  corporation  In  the  bands  of  a  re- 
ceiver moves  on  as  though  under  the  direc- 
tion of  a  general  manager,  to  accomplish  the 
same  public  purposes,  to  perform  the  same 
services  for  its  patrons,  to  obtain  for  its 
bondholders  and  stockholders  the  same  reve- 
nues as  before.  The  receiver,  when  acting 
in  pursuance  of  and  in  obedience  to  the 
orders  of  the  court,  incurs  no  personal  liabil- 
ity, and  has  no  personal  Interest  in  the 
profits  or  losses  of  the  business.  The  sub- 
stance, then,  of  the  vrhole  matter  is  that 
the  railroad  corporation  is  neither  dead  nor 
dormant.  It  Is,  in  fact,  alive,  active,  and 
performing  its  proper  functions,  as  much  as 
before.  Its  properties  are  in  existence  and 
utilized  for  the  same  purposes  as  ever. 
Does,  then,  the  mere  shadow  of  a  rec^ver- 
ship  operate  to  completely  transform  the  re- 
lations its  employes  sustain  to  each  other 
and  to  the  assets  of  the  company?  For  the 
life  and  body  of  a  corporation  are  its  fran- 
chises, its  business,  and  its  property.  It  is 
not  a  sentient  being,  and  has  no  tangible 
or  personal  existence.  A  suit  against  a  re- 
ceiver is  in  form  against  an  individual,  but 
in  substance  it  is  against  the  corporate  prop- 
erty in  bis  charge.  It  is,  in  all  essential 
particulars,  in  substance  against  the  cor- 
poration Itself.  We  think  this  Is  the  view 
best  sustained  by  the  authorities,  and  tnost 
in  consonance  with  reason  and  sound  prin- 
ciples. 'It  Is  not  the  words  of  the  law,  but 
llie  internal  sense  of  it,  that  makes  the  law; 
and  our  law,  like  all  others,  consists  of  two 
parts,  viz.  of  body  and  soul.  The  letter  of 
the  law  Is  the  body  of  the  law,  and  the 
sense  and  reason  of  the  law  are  the  soul  of 
the  law.  Quia  ratio  legls  est  anima  legis." 
Intoxicating  Liquor  Cases,  25  Kan.  763,  cit- 
ing Eyston  v.  Studd,  2  Plow.  465.  The  case 
of  Trust  Co.  V.  Thomason,  25  Kan.  1,  was  an 
action  against  the  trust  company  by  an  em- 
ploy6  to  recover  damages  under  the  same 
section  of  the  statute  now  under  consldeiu- 
tion;  and,  although  the  question  as  to  the 
applicability  of  the  statute  to  the  case  of  a 
trustee  operating  the  road  is  not  mach 
discussed  in  the  opinlcm,  the  principle  on 
which  a  liability  was  sustained  in  that  case 
is  very  similar  to  that  under  consideration 
in  this.  The  Union  Trust  Company  was  not 
a  railway  company,,  and  therefore  not  with- 
in the  letter  of  the  statute;  but  it  was  op- 
erating a  railroad,  and  the  liability,  which 
could  arise  only  by  force  of  the  statute,  was 
maintained  in  that  case.  In  the  case  of 
Homsby  v.  Bddy,  5  0.  O.  A.  560,  56  Fed. 
461,  tlie  identical  question  now  before  us 
was  passed  on  by  the  United  States  circnlt 
court  of  appeals  for  the  Eighth  circuit  The 
statute  was  held  to  apply,  notwithstanding 
the  Georgia  and  Texas  cases,  which  are 
cited  in  the  opinion.  The  case  of  Trust  Co. 
▼.  Thomason  was  regarded  as,  in  effect,  a 
construction  of  the  statute  in  favor  of  the 
liability  of  a  receiver.    This  decision  was  on 


a  demurrer  to  the  petition.  The  case  was 
afterwards  tried,  a  verdict  and  judgment 
rendered  against  the  receivers  for  $15,000, 
the  case  again  taken  to  the  court  of  appeals 
(67  Fed.  219),  and  the  judgment  affirmed. 
Judge  Caldwell,  in  delivering  the  opinion, 
says:  "An  elaborate  brief  is  filed  by  the 
plaintiffs  in  error  in  support  of  the  conten- 
tion that  the  section  of  the  Kansas  statute 
referred  to  does  not  apply  to  receivers  oper- 
ating a  railroad,  and  that,  as  to  them,  the 
fellow-servant  rule  as  to  the  cixnmon  law 
stUI  obtains.  This  question  was  carefully 
considered  when  the  case  was  first  here. 
We  are  entirdy  satisfied  with  the  result 
then  reached."  Although  the  constructlcM] 
placed  on  the  statute  of  this  state  by  the 
federal  court  is  not  binding  on  us,  the  views 
of  a  court  of  such  high  cliaracter  are  en- 
titled to  most  respectfnl  consideration.  The 
Iowa  statute,  which  in  terms  applies  not 
only  to  the  corporation,  but  to  lessees  and 
other  persons  owning  or  operating  raUroads. 
was  held  by  the  supreme  court  of  that  state 
in  the  case  of  Sloan  v.  Railway  Co.,  62  Iowa. 
728,  16  N.  W.  331,  to  Include  receivers.  In 
the  case  of  Railway  Co.  v.  Cox,  12  Snp.  Ct. 
905,  the  snpr^ne  court  of  the  United  States 
held  that,,  as  the  statutes  of  Louisiana  au- 
thorized an  action  against  the  receivers  of  a 
railway  company  for  wrongfully  causing  the 
death  of  a  brakeman,  an  action  might  be 
maintained  in  Texas  against  the  receivei-s 
for  acts  done  in  Louisiana,  notwithstanding 
the  decision  of  the  supreme  court  of  Texas 
In  the  case  of  Turner  v.  Cross,  18  S.  W.  578. 
For  other  cases  bearing  more  or  less  direct- 
ly on  this  question,  see  Little  v.  Dusenberry. 
46  N.  J.  Law,  614;  Farrell  v.  Trust  Co.,  77 
Mo.  477;  Klein  v.  Jewett,  26  N.  J.  Biq.  476; 
Murphy  v.  Holbrook,  20  Ohio  St  187.  Com- 
plaint is  made  that  the  verdict  is  excessive, 
but  we  cannot  say  that  it  is  so.  The  Judg- 
ment is  affirmed.    All  the  justices  concur. 


(28  Or.  34) 
FELDMAN  et  «1.  v.  NICOLAI  et  aL 
(Supreme  Court  of  Oregon.    July  22,  1895.) 

F&1UDUI.BNT  (^NVBTANCES— COHSIDERATIOK. 

A  deed  from  a  debtor  in  failing  circnm- 
stances  to  a  creditor,  who  was  the  grantor's  aon- 
in-law,  which  was  immediately  recorded,  will 
not  be  set  aside  as  fraudulent  to  creditors  whon 
the  evidence  shows  that  the  consideration  was 
adequate,  and  the  conveyance  made  in  kochI 
faith. 

Appeal  from  circuit  coort,  Multnomah  coun- 
ty; L.  B.  Stearns,  Judge. 

Action  by  Maria  Feldman  and  others 
against  Adolph  Nicolai  and  others  to  set  aside 
two  deeds.  From  a  decree  confirming  defend- 
ants' title  and  dismissing  the  suit.  plaintUis 
appeaL    Affirmed. 

E.  B.  Watson,  for  appellants.  A.  H.  Tanner 
and  O.  F.  Paxton,  for  respondents. 

MOORE,  J.  This  is  a  suit  to  set  aside  two 
deeds,  and  subject  the  real  property  therein 
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described  to  the  payment  of  certain  Judg- 
ments rendered  against  the  grantor.  The 
facts  are:  That  on  April  1, 1890,  the  defend- 
ants Adolpb  Nlcolal  and  Karollne,  his  wife, 
for  the  expressed  consideration  of  $8,500,  ex- 
ecuted to  their  son-in-law,  the  defendant  W. 
W.  McGuIrei  a  warranty  deed,  which  pur- 
ported to  convey  the  following  described  real 
property,  to  wit:  "Beginning  at  a  point  In  the 
north  line  of  block  104,  In  the  city  of  Port- 
land, Oregon,  which  Is  45  feet  westward  from 
the  northeast  comer  of  said  block,  and  run- 
ning thence  southward,  parallel  with  Sixth 
street,  05  feet;  thence  westerly,  parallel  with 
Jackson  street,  55  feet;  thence  north,  paral- 
lel with  Sixth  street,  95  feet;  and  thence  east- 
erly, 55  feet,  to  the  place  of  beginning;"  and 
on  October  20tb  of  that  year  the  said  Nlcolal 
and  wife,  for  the  expressed  consideration  of 
one  dollar  and  other  good  and  valuable  con- 
siderations, executed  to  their  daughter,  Ro- 
salia McGulre,  wife  of  the  defendant  W.  W. 
McGulre,  a  warranty  deed,  subject  to  certain 
mortgages,  which  purported  to  convey  the  fol- 
lowing real  property:  Lot  1,  In  block  16,  In 
Couch's  addition,  and  the  west  half  of  lots 
7  and  8,  in  block  194,  In  said  city.  That  at 
the  date  of  the  latter  conveyance  the  defend- 
ant Nlcolal  was  Indebted  in  various  amounts 
to  the  several  plaintiffs,  who  thereafter  ob- 
tained judgments  against  him  upon  their  re- 
spective demands,  and  had  executions  Issued 
thereon,  and  delivered  to  the  sheriff  of  Mult- 
nomah county;  but  that  officer,  being  unable 
to  find  any  property  of  the  defendant  In  the 
writs  upon  which  he  could  levy,  returned 
them  wholly  unsatisfied.  The  plaintiffs,  unit- 
ing their  claims  in  this  suit,  allege,  inter 
alia,  that  the  defendant  Nlcolal  is  insolvent, 
.and  tliat  said  deeds  were  executed  without 
any  consideration,  and  with  a  fraudulent  In- 
tent to  hinder,  delay,  and  defraud  his  cred- 
itors, and  that  they  were  accepted  by  the  de- 
fendants W.  W.  and  Rosalia  McGulre  with 
full,  knowledge  and  notice  of  Nicolai's  insol- 
vency and  intention,  for  the  purpose  of  aiding 
him  in  carrying  said  intention  Into  effect. 
The  defendants  deny  this  allegation,  and  for  a 
further  defense  allege  that  the  lots  conveyed 
to  Rosalia  were  subject  to  two  mortgages  se- 
curing an  indebtedness  of  $16,000,  the  pay- 
ment of  which  they  assumed,  and  which,  to- 
gether with  Judgment  liens  and  street  assess- 
ments against  the  property,  and  certain  in- 
debtedness due  and  owing  from  Nlcolal  to 
W.  W.  McGiilre  for  money  paid  ont,  advanc- 
ed to,  and  expended  for  him,  and  certain  of 
tils  Indebtedness  which  they  assumed  and 
agreed  to  pay,  amounting  at  the  time  of  the 
sale  and  conveyance  to  $30,000,  constituted 
and  was  a  full  and  adequate  consideration 
therefor;  and  that  they  purchased  said  prop- 
erty In  good  faith,  and  paid  therefor  the  con- 
sideration aforesaid,  without  any  intention  to 
hinder,  delay,  or  defraud  any  of  the  creditors 
of  Nlcolal.  The  (feurt,  before  the  cause  was 
submitted,  granted  leave  to  amend  the  an- 
swer by  adding  an  allegation  to  the  effect 


that  the  deed  from  Nlcolal  to  Rosalia  Mc- 
Gulre was  executed  in  pursuance  of  an  agree- 
ment between  herself  and  husband  that  she 
should  hold  the  title  to  the  premises  in  trust 
for  him.  A  reply  having  put  in  issue  the  al- 
legations of  new  matter  contained  in  the  an- 
swer, a  trial  was  had  before  the  court,  result- 
ing in  a  decree  confirming  the  defendants' 
title  to  the  property,  and  dismissing  the  suit, 
from  which  decree  the  plaintiffs  appeal. 

A  carefixl  examination  of  the  evidence 
shows  that  on  April  1,  1890,  the  defendant 
Adolph  Nlcolal  owed  various  persons  about 
$25,000,  of  which  sum  $4,437.55  was  due  the 
defendant  W.  W.  McGulre,  to  pay  which 
Nicolal  and  his  wife  executed  their  deed  of 
that  date.  While  there  is  a  controversy  about 
the  amoimt  due  McGulre  at  that  time,  we 
think  the  evidence  fully  shows  that  it  was 
the  sum  stated  above,  and  that  no  actual 
fraud  was  intended  by  either  party  to  the 
deed;  and  hence  the  only  question  to  be 
considered  Is  whether  the  grantee  paid  a  full 
consideration  for  the  premises.  The  value  of 
the  property  conveyed  is  estimated  by  two 
witnesses  at  $4,000  and  by  three  others  at 
$4,200,  $4,300,  and  $5,000,  respectively.  The 
$8,500  mentioned  in  the  deed  appears  to  have 
been  adopted  by  the  parties  as  the  amount 
to  be  inserted  as  the  consideration  therefor 
before  the  interest  had  been  computed  upon 
the  sum  due  McGulre,  without  any  Intention 
of  defrauding  Nicolai's  creditors.  The  right 
Of  a  debtor  to  prefer  a  particular  creditor 
is  not  prohibited  by  statute,  but,  where  such 
creditor  is  a  relative  or  member  of  the  debt- 
or's family,  the-  court  will  examine  the  evi- 
dence relating  to  the  transfer  of  the  debtor's 
property  in  satisfaction  of  the  preferred  cred- 
itor's claim  with  greater  care.  TTolly  v.  Kyle 
(Or.)  39  Pac.  999.  Tested  by  this  rule,  we 
conclude  the  defendant  W.  W.  McGulre  has 
paid  an  adequate  consideration,  and  clearly 
established  his  title  to  the  premises  conveyed 
to  him. 

The  evidence  also  shows  that  the  lots  con- 
veyed to  Rosalia  McGulre  were  subject  to  the 
foUowIng  Hens:  Mortgages  and  interest,  $16,- 
230;  street  assessment,  $191;  Judgments,  $3,- 
152;  and  that  in  consideration  of  $4,201.75. 
due  from  Nlcolal  to  McGulre,  and  the  latter's 
agreement  to  assume  and  pay  off  said  liens, 
Nicolal  and  wife,  on  October  20,  1890,  con- 
veyed the  premises  to  Rosalia,  in  trust  for 
her  husband.  The  plaintiffs  dispute  an  item 
of  $2,100,  claimed  to  have  been  loaned  by 
McGulre  to  Nlcolal,  but  McGulre  shows  from 
whom  he  obtained  It,  and  his  bookkeeper  tes- 
tifies that  he  drew  a  note  for  this  amount, 
which  Nicolal  signed,  and  that  he  saw  Mc- 
Gulre pay  Nlcolal  quite  a  sum  of  money.  We 
think  It  clearly  appears  from  the  evidence 
that  between  April  1  and  October  20,  1800, 
McGulre  loaned  to,  and  assumed  the  pay- 
ment of  debts  for,  Nlcolal,  amounting  to  $4,- 
261.75.  The  deed  to  Rosalia  was  immediately 
recorded,  and  the  paitles  took  possession  of 
the  premises  tmder  it;  and,  while  there  are 
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some  circumstances  connected  with  the  tranfi- 
fer  that  would  seem  to  indicate  fraud,  we 
are  convinced  from  the  evidence  that  no 
actual  fraud  was  intended,  and  that  the 
conveyance  was  made  In  good  faith,  and  with 
no  intention  upon  the  part  of  McGuire  or  his 
wife  to  defraud  the  creditors  of  Nicolal.  The 
value  of  the  lots  conveyed  to  Rosalia  Mc- 
Guire is  estimated  at  from  $18,500  to  $36,000, 
in  which  latter  sum  two  witnesses  agree, 
while  six  others  place  the  value  below  $23,- 
834,  the  amount  paid  and  assumed  by  Mc- 
Guire. From  this  evidence  we  think  an  ade- 
quate consideration  was  paid,  and  hence  the 
decree  must  be  affirmed,  and  it  is  so  ordered. 


(2-  Or.  316) 

ROBINSON  T.  LAURER. 
(Supreme  Court  of  Oregon.     July  20,  1895.) 

BOUKDAKIIS  —  COSFLICT    BBTWBBN    FlBLD    NOTEg 

AND  MoNiiMENTs— Commission  to 
Locate  Boonoaut. 

1.  Where  there  is  a  conflict  between  field 
notes  and  the  original  monuments,  the  field 
notes  must  yield  to  the  monuments. 

2.  Where  stakes  are  found  at  points  so  a« 
to  conflict  with  the  field  notes,  the  burden  of 
showiug  that  the  stakes  were  monuments  of  the 
original  survey  is  on  the  party  claiming  to  the 

3.  Under  Hill's  Code,  g  508,  requiring  the 
court,  at  the  time  of  entering  a  decree  locating 
a  boundary,  to  appoint  a  commission  to  mark 
out  on  the  ground  the  boundary  as  ascertained 
by  the  court,  it  is  error  not  to  appoint  such  com- 
mission, though  the  evidence  showed  that  the 
boundary  was  already  plainly  indicated  by  a 
fence. 

Appeal  from  circuit  court,  Umatilla  county; 
James  A.  Fee,  Judge. 

Action  by  Mark  S.  Robinson  against  Fred 
Laurer  to  ascertain  and  locate  a  boundary 
line.  From  a  decree  dismissing  the  com- 
plaint, plaintitr  appeals.     Modified. 

J.  J.  Balleray,  for  appellant.  A.  D.  Still- 
man,  for  respondent. 

MOUUlj,  J.  This  is  a  suit  to  ascertain 
and  locate  the  common  boundary  between  the 
N.  W.  \i  of  section  11  in  township  5  N.,  of 
range  36  E.,  in  UmatUla  county,  owned  by 
the  plaintiff,  and  the  8.  %  of  the  S.  W.  % 
of  section  2  in  said  township,  the  property  of 
defendant.  The  complaint  contains  the  alle- 
gations necessary  to  give  the  court  Jurisdic- 
tion, and  prays  that  the  boundary  be  estab- 
lished on  a  line  20  rods  north  of  a  certain 
fence,  claimed  to  be  on  plaintiff's  land.  The 
defendant  denies  that  the  said  boundary  is 
uncertain,  or  that  it  should  be  established  at 
any  other  place  than  along  the  said  fence, 
which  be  alleges  Is  located  on  the  line  of 
tbe  original  survey.  A  reply  having  put  in 
issue  the  allegations  of  new  matter  contained 
In  the  answer,  tbe  case  was  referred  to  R. 
M.  Turner,  who,  having  taken  tbe  evidence, 
found  the  fence  to  be  on  the  iMundary  line 


between  said  premises,  and  that  the  com- 
plaint should  be  dismissed.  The  court  afttrm- 
ed  the  report  of  the  referee  to  that  effect,  and 
rendered  a  decree  dismissing  tbe  suit,  from 
which  plalntiflf  appeals. 

The  evidence  shows  that  monuments  are 
placed  at  the  northwest  comer  of  section  2 
and  the  southwest  corner  of  section  XL,  as 
originally  set  by  the  government  surveyor, 
.and  that,  measuring  from  these  points,  tbe 
said  fence  Is  about  20  rods  south  of  the  sec- 
ticm  line  as  evidenced  by  the  government  field 
notes;  that  no  stake  or  mound  could  be  found 
at  tbe  northwest  comer  of  section  11,  or  at 
the  quarter  post  on  the  north  side  of  said 
section,  as  Indicated  by  the  field  notes,  but 
that  such  stakes  and  mounds  are  found  and 
have  been  known  to  exist  for  about  20  years 
nt  the  east  and  west  ends  of  the  fence  line; 
tliai  surveyors,  in  the  presence  of  others,  ui>- 
on  digging  into  these  mounds,  Just  before 
this  suit  was  commenced,  recovered  the  ends 
of  stakes  which  were  much  rotted  and  indicat- 
ed that  they  had  been  there  many  years.  The 
evidence,  in  our  Judgment,  shows  that  these 
stakes  were  the  ones  originally  set  by  tlie 
government  surveyor,  and  the  points  at  which 
these  monuments  were  placed  must  control 
in  ascertaining  the  true  boundary.  The  ob- 
ject of  the  field  notes  is  to  furnish  a  record 
by  means  of  which  the  lines  can  be  retraced, 
and  it  is  presumed  that  the  record  so  made 
furnishes  a  history  of  the  survey  (Cadeau  v. 
Elliott,  7  Wash.  205,  34  Pat  ttl6);  but,  where 
tbe  original  monuments  or  the  points  at  which 
they  were  placed  are  discoverable,  the  field 
notes  must  yield  to  the  official  survey  made 
upon  tbe  groimd.  There  being  a  coufiict  be- 
tween tbe  field  notes  and  the  survey,  the 
burden  was  upon  the  defendant  to  show  that 
the  stakes  set  at  the  points  Indicated  were 
the  monuments  of  the  original  survey,  and 
we  think  he  has  fully  established  this  fact. 

It  is  contended  that  tbe  court  erred  hi  dis- 
missing the  suit,  and  in  not  appointing  a 
commission  to  locate  the  line  upon  the  ground. 
The  statute  (section  608,  Uill's  Code)  requires 
tbe  court,  at  the  time  of  entering  a  decree,  to 
appoint  a  commission  whose  duty  it  sliaU  be 
to  mark  out  upon  tbe  ground  the  boundary 
as  ascertained  or  determined  by  the  court. 
The  evidence  shows  that  the  line  was  plainly 
Indicated  by  the  fence,  and  no  doubt  the 
court  thought  the  appointment  of  a  commis- 
sion would  entail  additional  expense,  and  be 
of  no  practical  benefit;  but  since  the  stat- 
ute requires  the  appointment  of  a  commis- 
sion for  that  purpose,  the  court  erred  in  neg- 
lecting this  duty,  for  which  reason  the  de- 
cree must  be  modified  accordingly,  and  the 
cause  remanded  to  the  «ourt  below,  with  in- 
structions to  enter  the  decree  fixing  tlie  loca- 
tion of  tbe  disputed  line,  and  to  appoint  a 
commission  to  mark  the  boundary  as  estab- 
lished by  tbe  decree. 
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(Supreme  Court  of  Oregon.  Jnly  20,  1895.> 
Damages — Ubpective  Roads  and  Bkidoes. 
An  act  (Laws  1883,  p.  141)  mnking  coun- 
ties liable  for  damage  Bustaiaed  in  consequence 
of  defective  county  roads  and  bridges,  section 
i  allowing  compensatory  damages  to  be  re- 
covered in  the  circuit  court,  "or  in  a  justice's 
«0[irt  if  tlie  amount  of  damages  sued  for  be  less 
than  $1,000,"  gives  a  remedy  for  eompensatory 
damages  to  the  extent  of  the  injury  sustained 
in  the  circuit  court,  and  enlarges  the  JTirisdie- 
tion  of  justices'  courts  in  such  cases  to  any  less 
sum  than  $1,000. 

Appeal  from  circuit  court,  Umatilla  cotinty; 
M.  D.  Clifford,  Judge. 

Action  by  Laurena  McFerren  against  Uma- 
tilla county  for  damages  cause  by  defects  In 
a  bridge.  A  demurrer  to  the  complaint  was 
austalned,  and  plaintiff  appeajs.     Reversed. 

J.  J.  Balleray,  for  appellant.  Stephen  A. 
Lowell,  for  respondent 

WOLVEKTON,  J.  This  is  an  action  to  re- 
<>over  damages  for  Injuries  to  the  plaintiff, 
«aueed  by  defects  in  a  bridge  upon  a  public 
highway  under  the  control  of  defendant,  f roin 
which  she  was  precipitated  while  lawfully 
traveling  thereon  with  a  team  and  wagon, 
which  bridge,  it  is  alleged,  was,  at  the  time 
of  the  accident,  out  of  repair,  and  in  a  dan< 
serous  and  unsafe  condition,  and  suffered  to 
become  and  remain  so  through  the  gross  care- 
lessness and  neglect  of  the  defendant  county. 
The  plaintiff  prays  judgment  for  the  sum  of 
:f  10,000,  the  further  sum  of  $305,  and  for  costs 
and  disbursements.  The  case  comes  here  up- 
on the  demurrer  to  the  complaint,  which 
being  sustained  by  the  court  below,  the 
plaintiff  appeals. 

The  only  question  iuTolred  Is  the  construc- 
tion of  an  act  entitled  "An  act  to  make  coun- 
ties liable  for  loss  or  damage  sustained  In 
consequence  of  defective  and  dangerous  coun- 
ty roads  and  bridges"  (Laws  1895,  p.  141). 
It  reads  as  follows:  "Section  1.  Whenever 
Any  individual,  while  lawfully  traveling  up- 
on any  highway  of  this  state,  the  same  being 
A  legal  county  road,  shall,  without  contribu- 
tory negligence  on  his  part,  and  not  having 
been  warned  of  the  defect  or  danger  by  no- 
tice or  otherwise,  sustain  any  loss,  damage, 
or  Injury,  in  consequence  of  the  defective  and 
dangerous  character  of  such  road  or  bridge, 
either  to  his  property  or  person,  he  shall  be 
entitled  to  recover  compensatory  damages 
therefor  off  the  county  in  which  such  loss, 
damage  or  injury  occurred,  by  an  action  In 
the  circuit  court  of  such  county,  or  in  a  jus- 
tice's court  therein  If  the  amount  of  damages 
sued  for  be  less  than  one  thousand  ($1,000) 
-dollars."  This  statute  imposes  a  new  liabili- 
ty upon  the  counties  of  the  state,  and  should 
tlierefore  receive  a  strict  construction.  Elli- 
ott, lioads  &  S.  324.  Such  is  the  rule  for 
the  construction  of  statutes  creating  a  lia- 
bility where  otherwise  none  would  exist. 
Suth.  St  Const  {  371.    The  primary  purpose 


of  this  statute  is  without  doubt  to  give  a 
remedy  against  the  county  for  injuries  sus- 
tained upon  the  public  highways  over  which 
It  has  supervision  and  control.  This  much  Is 
clear,  and  tliat  the  statute  has  effected  this 
purpose  is  also  clear.  But  the  extent  and 
manner  of  enforcing  the  remedy  by  reason 
of  the  inapt  use  of  words  and  syntax  of  ex- 
pression is  left  in  some  doubt  It  Is  always  a 
legitimate  inference,  where  a  remedy  is  pro- 
vided, that  the  legislature  Intended  It  should 
be  adequate  unless  limited,  qualified,  or  con- 
trolled by  apt  and  appropriate  words.  The 
word  "compensatory,"  as  used  in  this  act 
was  evidently  employed  as  a  limitation, 
whereby  the  county  is  protected  from  the 
recovery  of  any  damages  for  such  injuries  of 
a  punitive  or  exemplary  character.  Fur- 
ther than  this  we  are  unable  to  see  that  this 
word  Is  of  controlling  force,  except  as  it  may 
Indicate  in  some  mcaswe  the  legislative  in- 
tent by  the  use  of  the  language  employed  In 
the  later  clauses  of  the  act  viz.  "by  an  action 
in  the  circuit  court  of  such  county,  or  In  a 
Justice's  court  therein  If  the  amount  of  the 
damages  sued  for  be  less  than  one  thousand 
($1,000)  dollars."  Without  these  latter  claus- 
es, the  remedy  would  undoubtedly  have  been 
adequate  for  the  recovery  of  compensatory 
damages  commensurate  with  the  injury  sus- 
tained. 

W;e  are  now  to  discover  what  the  legisla- 
ture meant  by  the  use  of  these  latter  expres- 
sions of  Its  will.  The  legislative  intent  can 
only  be  derived  from  the  words  and  language 
employed.  In  the  act  itself,  and  we  cannot 
speculate  beyond  the  reasonable  import  there- 
of. The  spirit  of  the  act  must  be  extracted 
from  its  several  provisions,  and  not  from  con- 
jectures aliunde.  Gardner  v.  Cktlllns,  2  Pet. 
93;  Tynan  v.  Walker,  35  (3al.  642;  Suth.  St 
Const  S  236.  And,  as  has  been  concisely  stat- 
ed by  Parke,  B.,  in  Becke  v.  Smith,  2  Mees. 
&  W.  194:  "It  la  a  very  useful  rule^  in  the 
construction  of  a  statute,  to  adhere  to  the  or- 
dinary meaning  of  the  words  used,  and  to  the 
gramnuitical  construction,  unless  that  Is  at 
variance  with  the  Intention  of  the  legislature, 
to  be  collected  from  the  statute  itself,  or 
leads  to  any  manifest  absurdity  or  repug- 
nance, in  which  case  the  language  may  be 
varied  or  modified,  so  as  to  avoid  such  incon- 
venience, but  no  further."  It  is  contended 
for  this  act  that  it  limits  the  amount  of  re- 
covery to  $1,000  in  any  case,  and  that  the  Ju- 
risdiction of  the  Justice's  court  is  not  there- 
by enlarged;  that  is  to  say,  damages  may  be 
recovered  in  a  justice's  court  for  such  injury 
to  the  extent  of  $250,— the  Umit  of  its  Juris- 
diction In  ordinary  cases,— and  that  the  Juris- 
diction of  the  circuit  court  is  circumscribed 
80  as  to  limit  the  amount  of  recovery  to  a 
sum  less  than  $1,000.  This  result  counsel 
would  accomplish  by  eliminating  in  effect 
the  words,  "by  an  action  in  the  circuit  court 
of  such  county,  or  in  a  justice's  court  there- 
in," from  the  statute.  Except  as  to  the  en- 
largement of    the    Jurisdiction  ctf    Justices' 
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conrtB  In  the  action,  the  same  result  would 
follow  from  a  transposition  of  the  latter 
clauses  of  the  act  so  as  to  read  as  follows: 
"Shall  be  entitled  to  recover  compensatory 
damages  therefor  off  the  county  In  which 
such  loss,  damage,  or  Injury  accrued  if  the 
amount  sued  for  be  less  than  one  thousand 
dollars,  by  an  action  in  the  circuit  court  of 
such  county,  or  In  a  justice's  court  therein." 
But  we  cannot  eliminate  these  words  with- 
out doing  violence  to  the  act  itself,  nor  can 
we  transpose  them  unless  their  present  posi- 
tion renders  the  sense  absurd,  or  clearly  with- 
out the  intention  of  the  legislature  as  gath- 
ered from  a  consideration  of  the  whole  act 
The  statute  has  enlarged  the  jurisdiction  of 
the  jtistice'B  court  In  this  particular  without 
question.  The  language  employed  refutes 
the  presumption  which  ordinarily  prevails 
against  the  intention  of  the  legislature  to  in- 
crease the  jurisdiction  of  Inferior  tribunals. 
Upon  the  other  hand,  the  presumption 
against  limiting  the  powers  of  a  court  of 
general  jurisdiction  subsists  as  an  element 
in  the  construction  of  this  statute.  The 
language  ahd  grammatical  arrangement  of 
the  words  and  phrases  used,  when  read  in 
the  order  in  which  they  appear  in  the  act, 
do  not  render  the  law  absurd  nor  non- 
sensical, however  peculiar  JEind  strange  the 
particular  combination  may  seem.  The  lit- 
eral and  natm-al  reading  of  the  act  clearly  in- 
dicates that  the  legislature  Intended  to  give 
a  remedy  for  compensatory  damages  com- 
mensurate with  the  Injury  sustained,  to  be 
recovered  by  an  action  In  the  circuit  court 
of  the  cotmty,  and  to  enlarge  the  jurisdiction 
of  justice's  courts  in  this  class  of  cases  so 
that  compensatory  damages  for  any  sum  less 
than  ?1,000  could  be  recovered  therein.  We 
cannot  see  that  any  other  intention  is  mani- 
fest, and  therefore  conclude  that  such  Is  the 
effect  of  the  act  "To  warrant  the  change 
of  sense,  according  to  the  natural  reading,  to 
accommodate  the  broader  or  narrower  im- 
port of  the  act  the  intention  of  the  legisla- 
ture mtist  be  clear  and  manifest"  Suth.  St. 
Const  5  241;  Holbrook  v.  Holbrook,  1  Pick. 
250.  The  judgment  of  the  court  below  will 
be  reversed,  and  the  cause  remanded. 


(28  Or.  9) 

SCHMIDT  V.  OREGON  GOLD-MINING  CO. 
(Supreme  Conrt  of  Oregon.     July  22,  1895.) 

ACTHORITT  OP  ATTORNBT — REVIEW. 

Where  the  record  fails  to  show  that  an 
attorney  had  no  express  authority  to  enter  a 
consent  decree  by  which  a  definite  fee  was  giv- 
en him,  the  objection  that  an  attorney  cannot 
have  implied  authority  to  consent  to  such  decree 
cannot  be  urged. 

On  rehearing.    Denied. 

For  former  opinion,  see  40  Pac.  408. 

WOLVERTON,  J.  A  motion  for  rehearing 
having  been  filed  in  this  case,  and  with  it  a 
vigorous  and    very   able    brief    by  Messrs. 


Dolph,  Nixon  &  Dolph,  of  counsel  for  appel- 
lants, we  have  been  Impelled  to  review  with 
much  care  and  pains  our  former  opinion,  but 
with  the  same  result  When  the  former  opin- 
ion, was  rendered  we  had  some  misgivings 
as  to  whether  we  were  right  in  holding  that 
the  provisions  of  the  decree  concerning  attor- 
ney's, referee's,  and  stenographer's  fees  were 
not  so  entirely  without  the  scope  of  the  plead- 
ings as  to  render  them  void,  simply  because 
we  had  been  cited  to  no  adjudicated  cases 
that  seemed  to  bear  directly  upon  the  ques- 
tion, and  were  unable  to  find  any  at  the  time 
that  were  in  point,  but  believed  the  opinion 
to  be  founded  upon  sound  principles  of  law. 
Further  research  has  confirmed  us  In  this 
view.  The  authorities  will  be  cited  and  dis- 
cussed later  on. 

Counsel  do  not  controvert  the  soundness  of 
the  decision  in  Rader  v.  Barr,  22  Or.  495,  29 
Pac.  880,  but  contend  that  it  has  no  applica- 
tion to  the  case  at  bar,  and  assign  as  the 
sole  ground  for  this  contention  that  the  pro- 
visions of  the  decree  to  which  they  take  ex- 
ceptions are  without  the  scope  of  the  plead- 
mgs.  But,  conceding  the  premises  to  be 
true,  non  constat  that  the  conclusion  contend- 
ed for  would  follow.  Let  us  examine  the 
premises  and  determine  their  effect  in  a  case 
of  this  nature.  As  a  general  proposition,  ail 
provisions  of  a  decree  outside  of  the  Issues 
raised  by  the  pleadings  are  void,  but  this  can- 
not be  predicated  of  a  consent  decree.  All 
the  authorities  cited  by  counsel  support  the 
general  proposition,  but  are  not  applicable  to 
consent  decrees.  Nor  Is  any  allusion'  made 
In  these  authorities  to  such  decrees,  except  in 
Jones  V.  Davenport  45  N.  J.  Bq.  77,  17  Atl. 
570.  This  was  a  suit  to  set  aside  a  deed  to 
certain  real  property,  as  fraudulent  and  void 
OS  against  creditors.  The  complaint  also  con- 
tained a  general  allegation  that  a  certain  10f> 
shares  of  bank  stock  had  been  transferred  in 
fraud  of  the  creditors.  The  lower  court  by  Its 
decree  set  aside  the  deed,  but  refused  to  dis- 
turb the  transfer  of  bank  stock  for  the  reason 
that  the  allegations  of  the  complaint  were 
Insufficient  to  show  a  fraudulent  disposition 
of  such  stock.  Afterwards  an  amended  de- 
cree was  entered  under  the  same  pleadings 
by  consent  of  the  parties,  as  of  the  date  of 
the  original,  decreeing  that  the  transfer  of 
the  stock  was  also  fraudulent  Subsequent- 
ly, however,  upon  application  to  the  same 
court,  the  decree,  as  so  amended,  was  dedannl 
to  have  been  Irregularly  entered,  and  for  that 
reason  set  aside.  Upon  appeal  to  the  su- 
preme court.  Van  Fleet,  V.  C,  said  of  this 
proceeding:  "There  can  be  no  doubt  that 
that  decree  was  an  absolute  nullity.  The 
principle  Is  authoritatively  settled  that  a  de- 
cree or  judgment  on  a  matter  outside  of  the 
issue  raised  by  the  pleadings  is  a  nullity,  and 
Is  nowhere  entitled  to  the  least  respect  as 
a  judicial  sentence."  But  a  consent  decree 
is  not  in  a  strict  legal  sense  a  "judicial  sen- 
tence." "It  is,"  says  Mr.  Gibson,  in  his  ex- 
cellent treatise  entitled  "Suits  in  Chancery" 
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(sectloD  559,  'Hn  tbe  nature  of  a  solemn  con- 
tract, and  is  in  effect  an  admission  by  tbe 
I)artle8  tbat  the  decree  la  a  Just  determina- 
tion of  their  rights  upon  the  real  facta  of  the 
case,  had  such  been  proved.  As  a  result, 
such  a  decree  is  so  binding  as  to  be  absolutely 
conclusive  upon  the  consenting  parties,  and 
It  can  neither  be  amended  or  in  any  way 
varied  without  a  lilie  consent,  nor  can  It  be 
reheard,  appealed  from,  or  reviewed  upon  a 
writ  of  error.  The  one  only  way  in  which  it 
can  be  attacked  or  impeached  is  by  an  orig- 
inal bill  alleging  fraud  in  securing  tbe  con- 
sent" Mr.  Beacb,  in  his  Modem  Equity 
Practice  (section  792),  says:  "PartieB  to  a 
suit  have  the  right  to  agree  to  anything  they 
please  in  reference  to  tbe  subject-matter  of 
their  litigation,  and  tbe  court,  when  applied 
to,  will  ordinarily  give  eftect  to  their  agree- 
ment, if  it  comes  within  tbe  general  scope  of 
the  case  made  by  tbe  pleadings."  See,  also, 
JRallroad  v.  Ketcbum.  101  TJ.  S.  297.  In 
Scbermerbom  v.  Mabaffle,  34  Kan.  108,  8  Pac. 
199,  it  was  held  that  a  decree  rendered  by 
consent  of  tbe  parties  was  not  void  as  be- 
tween themselves  because  it  did  not  give  to 
cncb  Just  what  the  petition  called  for,  and 
what  ought  as  a  matter  of  right  to  have  been 
given  to  each  of  them.  Chancellor  Walworth, 
In  Bank  v.  Widner,  11  Paige,- 533,  says:  "An 
agreement  to  refer  a  suit  pending  to  an  ar- 
.bitrator,  and  that  a  Judgment  shall  be  en- 
tered in  the  cause  in  conformity  with  his 
decision,  will  Justify  the  entry  of  a  Judgment 
accordingly,  which  Judgment  will  be  binding 
-upon  the  parties,  as  a  Judgment  by  consent" 
•  Chief  Justice  Walte,  in  Railroad  v.  Ketcbum, 
supra,  after  giving  utterance  to  tbe  language 
quoted  above  from  Beach's  Modem  Equity 
i'ractlce,  says:  "It  is  within  the  power  of  the 
parties  to  this  suit  to  agree  tlwt  a  decree  might 
be  entered  for  a  sale  of  the  mortgaged  prop- 
erty without  any  speclflc  finding  of  the 
amount  due  on  account  of  the  mortgage  debt, 
or"  without  giving  a  day  of  payment  It  was 
also  competent  for  them  to  agree  that,  if  the 
the  property  was  bought  at  the  sale  by  or  for 
the  bondholders,  payment  of  the  purchase 
money  might  be  made  by  a  surrender  of  tbe 
Iwnds.  •  •  •  All  these  were  matters  about 
which  tbe  parties  might  properly  agree,  and, 
liaving  agreed,  it  does  not  lie  with  them  to 
complain  of  what  the  court  has  done  to  give 
effect  to  their  agreement"  Fletcher  v. 
Holmes,  25  Ind.  458,  was  a  case  wherein  suit 
was  broQgbt  to  foreclose  a  mortgage  in  which 
neither  tbe  mortgage  nor  the  complaint  to 
foreclose  showed  any  right  to  a  personal  de- 
cree against  the  defendant,  but  he  appeared 
and  with  his  consent  one  was  rendered.  Re- 
garding such  decree  tbe  court  says:  "It  can- 
not be  doubted  that  without  May's  consent 
such  a  Judgmoit  against  him,  upon  that  com- 
plaint, would  not  have  been  warranted.  We 
need  not  say  whether  or  not  it  would  have 
been  void.  But  he  consulted  to  it  Was  it 
then  void,  as  against  May,  because  the  com- 
,  plaint  did  not  allege  sufficient  facts  to  Justify 


it  without  such  consent?  We  can  conceive  of 
no  reason  why  a  Judgment  entered  by  agree- 
ment by  a  court  of  general  Jurisdiction,  hav- 
ing power  In  a  proper  case  to  render  such  a 
judgment,  and  having  the  parties  before  it, 
should  not  bind  those  by  whose  agreement  it 
is  entered,  notwithstanding  tbe  pleadings 
would  not,  in  a  contested  case,  authorize 
such  a  judgment  The  object  of  a  complain!: 
is  to  inform  the  defendant  of  the  nature  of  the 
plaintlfirg  case.  It  is  for  his  protection  tbat 
it  Is  required.  If  he  wishes  to  waive  it,  or 
agrees  to  the  granting  of  greater  relief  tban 
could  otherwise  be  given  under  its  averments, 
without  amendment,  and  such  relief  is  giv- 
en by  his  consent  we  think  that  the  Judg- 
ment is  not  even  erroneous,  much  less  void  as 
to  him." 

A  Judgment  or  decree  entered  upon  tbe 
pleadings  or  after  contest  must  fall  within 
tlie  issues  raised  by  tbe  pleadings,  but  a  con- 
sent decree  will  be  valid  and  binding  upon  the 
parties  If  Its  provisions  fall  within  the  gen- 
eral scope  of  the  case  made  by  the  pleadings. 
This  distinction  is  clear  and  incisive,  and,  it 
will  be  seen  by  tbe  foregoing  authorities,  is 
recognized  both  by.  tbe  text  writers  and  tbe 
courts.  In  a  recent  case.  Just  reported,  a 
suit  was  Instituted  by  the  Central  Trust  Com- 
pany of  New  York  to  foreclose  a  mortgage 
given  by  tbe  Marietta  &  North  Georgia  Kail- 
way  Company,  with  which  was  consolidated 
a  creditors'  suit  by  V.  B.  McBee  and  otbeis 
against  tbe  trust  company  and  others  to  re- 
strain the  prosecution  of  the  foreclosure  suit 
and  the  enforcement  of  other  liens  claimed 
ution  tbe  mortgaged  property,  and  praying 
for  a  sale  and  payment  of  their  claims  from 
ibe  proceeds.  It  was  decreed,  among  otbW 
things,  "that  the  counsel  representing  the  . 
clainmnts  in  the  original  bill  of  V.  E.  McBee 
&  Co.  et  al.  v,  Knoxville  Southern  Railroad 
Company  et  al.,  viz.  Washburn  &  Templeton, 
are  entitled  to  compensation  out  of  the  general 
fimd  arising  from  the  sale  of  said  road  for 
their  services  in  bringing  said  railroad  to  sale, 
and  administering  the  assets  of  said  Insolvent 
railroad  company,  and  a  lien  is  declared  up- 
on said  fund  in  their  favor."  This  portion  of 
the  decree  was  approved  by  the  circuit  court 
of  appeals  of  the  United  States,  Sixth  circuit 
Taft  J.,  spealcing  for  tbe  court,  says:  "The 
complainants  who  filed  tbe  creditors'  bill  and 
brought  in  all  the  llenbolders  did  a  work  in 
the  administration  and  direction  of  the  assets 
of  the  railroad  company  beneficial  to  all  con- 
cerned. For  services  in  filing  the  bill,  there- 
fore, and  bringing  in  all  lien  claimants,  it 
was  not  improper  for  the  court  to  order  a 
fee  paid  to  complainants'  counsel  out  of  the 
fund  realised  from  the  sale."  See  Trust  Co. 
V.  Condon.  14  0.  C.  A.  314,  67  Fed.  84,  110. 
In  Railroad  Co.  ▼.  Pettus.  113  U.  S.  124,  6 
Sup.  Ct  387,  which  was  a  creditors*  suit  it 
was  held  that  "when  an  allowance  to  the 
complainant  is  proper  on  account  of  solic- 
itors' fees,  it  may  be  made  directly  to  the 
solicitors  themselves,  without  any  application 
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by  their  immediate  client."  This  doctrine 
was  baaed  upon  the  authority  of  Trustees  v. 
Greenough.  105  U.  S.  627.  So  that  we  here 
find  authority  for  entering  a  decree  directly 
in  favor  of  the  attorneya  for  the  plaintiff. 
These  were  creditors'  bills,  it  is  true,  but  the 
decrees  were  rendered,  in  contested  cases 
without  issues  being  formed  under  the  plead- 
ings by  the  attorneys  or  solicitors  as  parties 
litigant  Now,  in  the  light  of  these  authori- 
ties, can  it  be  said  that  the  decree  here  pur- 
ports to  adjudicate  matters  outside  of  and 
beyond  the  g^ieral  scope  and  purview  of  the 
case  made  by  the  pleadings?  As  was  said  in 
the  former  opinion,  the  plaintiff  sues  as  trus- 
tee, each  step  taicen  by  him  was  in  the  ca- 
pacity of  a  trustee,  and  whatever  sum  of 
money  be  may  realize  by  a  sale  under  the 
decree  oC  the  coiurt  would  come  into  bis  hands 
as  trust  funds,  to  be  distributed  to  the 
iKindhol'ders  in  just  proportion  to  their  sev- 
eral demands.  Under  the  terms  of  the  mort- 
gage he  is  entitled  to  recover  a  reasonable  at- 
torney's fee,  together  with  his  costs  and  dis- 
bursements. Now  If,  by  his  direction  and 
with  the  consent  of  the  defendant,  it  is  de- 
creed by  the  court  that  he  recover  the  at- 
toiTiey's,  referee's,  and  stenographer's  fees 
in  trust  for  the  very  persons  whom  he  has 
employed,  and  who  liave  rendered  him  serv- 
ices in  his  capacity  as  trustee,  there  exists 
no  good  and  sufficient  reason  why  it  should 
not  be  binding  upon  all  the  parties  interested, 
and  the  right  to  have  execution  issue  at  their 
instance  would  not  affect  its  legality.  The 
decree  of  the  court  has,  at  his  instance,  only 
extended  his  trusteeship  as  regards  the 
funds  to  come  into  tils  hands,  so  that  he  tias 
become  trustee  to  tiie  use  of  his  attorneys  and 
the  officers  of  the  court,  as  well  as  the  bond- 
holders, of  a  fund  in  which  they  are  ail  en- 
titled to  share,  and  whether  the  property 
brings  a  small  or  large  sum  cannot  change 
the  situation.  Aside  from  all  this,  when  It  is 
determined  that  plaintiff  is  party  to  a  decree 
from  which  there  is  no  appeal,  a  determina- 
tion of  this  question  upmi  either  contention 
would  still  leave  this  court  powerless  to  re- 
lieve him  in  this  proceeding.  We  stiU  ad- 
here to  the  opinion,  and  the  reasoning  upon 
which  it  is  based,  that  plaintiff  is  without  a 
remedy  by  appeal,  and  no  good  results  could 
come  of  enlarging  upon  it  here. 

Another  question,  briefly.  It  is  insisted 
"that  an  attorney  at  law  has  no  Implied  au- 
thority to  enter  a  consent  decree,  or  to"  con- 
sent to  a  decree  by  which  a  definite  fee  is 
given  to  him  and  made  a  first  lien  upon  the 
property  which  is  the  subject  of  the  action." 
Conceding  the  soundness  of  this  proposition, 
it  is  not  apparent  how  it  can  aid  the  aM>el- 
lant,  in  the  absence  of  proof  that  the  act 
complained  of  was  done  without  express  au- 
thority. We  cannot  say  here,  in  this  proceed- 
ing, that  Messrs.  Crawford  &  Hyde  acted 
only  upon  their  Implied  authority  from 
Schmidt.  There  is  not  a  scintilla  of  evi- 
dence in  the  record  to  show  whether  they 


acted  with  or  without  authority,  and  for  all 
that  appears  they  may  have  had  the  most 
ample  and  complete  power  and  authority  to 
request,  consent  to,  and  have  entered  Jost 
such  a  decree  as  was  entered,  and  which  be 
now  seeks  to  have  reviewed  on  appeal  by  this 
court  In  Railroad  v.  Ketchum,  supra,  Chief 
Justice  Waite  says:  "A  solicitor  may  cer- 
tainly consent  to  whatever  liis  client  author- 
izes, and  in  this  case  it  distinctly  appears  of 
record  that  the  company  assented  through  its 
solicitors.  Tills  is  equivalent  to  a  decree  find- 
ing by  the  court,  as  a  fact,  that  the  solicitor 
had  authority  to  do  wliat  he  did,  and  binds 
us  on  appeal  so  far  as  the  question  is  one  of 
fact  only.  The  remedy  for  the  fraud  or  un- 
authorized conduct  of  a  solicitor,  or  the  ofD- 
cers  of  a  corporation,  in  such  a  matter,  is  by 
an  apprt^riate  proceeding  in  the  court  where 
the  consent  was  received  and  acted  on,  and  in 
which  proof  may  be  taicen  and  f&cts  ascer- 
tained." The  law  govo-nlng  the  reciprocal 
and  correlative  duties  of  attorney  ana  client 
is  well  settled,  and  if  these  attorneys  have  ex- 
ceeded their  authority,  to  the  injury  of  the 
appellant,  he  is  not  witbont  a  remedy;  but 
it  is  not  by  an  appeal,  unless  facts  accompany 
the  record  to  show  the  derelietion  of  duty. 
A  rehearing  is  denied. 


(22  Ner.  STI) 

LOBBNSTBIN  v.  STOREY  OOUNTX.    (Na 
1,434.) 

(Supreme  CotiTt  of  Nevada.     July  20,  1806.) 
JoBTiOEa  or  TBE  Peace  —  Fees  fob  Rbgistbbino 

VOTBKS. 

Under  Act  March  12,  1885  (consolidat- 
ing certain  county  offices,  and  fixing  the  sala- 
ries thereof),  |  11,  providing  that  the  salaries 
named  "shall  be  in  fall  for  all  services  and  all 
ex-offirio  services  required  of  the  officera  here- 
in named,"  a  Justice  of  the  peace  in  Storey 
county,  who  is  ex  ofJioIo  registry  agent  thereof, 
is  not  entitled  to  the  compensation  provided  for 
in  Act  March  5,  1869,  §  12,  to  be  paid  registiT 
agents,  in  addition  to  the  justice's  salary  jflro- 
vided  for  in  the  act  of  188o. 

Appeal  from  district  court,  Stor^  county; 
C.  E.  Mack,  Judge. 

Action  by  L.  Lobenstein  against  the  county 
of  Storey  for  services  as  registry  agent.  From 
a  Judgment  on  demurrer  for  plaintiff,  defend- 
ant appeals.    Revised. 

F.  P.  Langan,  Dlst  Atty.,  and  B.  D.  Knight, 
for  appellant    W.  E.  F.  Deal,  for  respondent 

BONNIFIELD,  J.  The  plaintiff,  as  Justice 
of  the  peace  and  ex  ofBdo  registry  agent  of 
township  No.  1  in  said  county,  registered  tlte 
names  of  1,445  voters  for  the  general  election 
held  In  the  year  1894.  Woe  this  sscvlct  be 
presented  his  claim  to  the  board  of  county 
commissioners  for  the  sum  of  11361.25.  Tiie 
board  refused  to  allow  the  same,  and  the 
plaintiff  brought  suit  in  the  district  court 
of  the  state  of  Nevada  in  and  for  Storey  coun- 
ty against  the  defendant  to  recover  said  sum. 
The  defendant  by  Its  district  attorney,  de- 
murred to  the  complaint  on  the  groaud  that 
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it  does  IKK  state  facts  sufficient  to  constitute 
a  cause  oil  action.  Tlie  iewxarer  was  overrul- 
ed. Tlie  defendant  refused  to  answer,  but 
elected  to  stand  un  its  demurrei*.  and  iudg- 
oient  was  glvsi  against  it  for  tbe  amount 
claimed  in  the  complaint  This  appeal  is  tak- 
en from  the  judgment. 

The  contention  of  the  district  attorney  is 
tliat  the  act  of  the  legislature  entitled  "Aji  act 
consolidating  certain  county  of&ces  in  tlie 
state  of  Nevada  and  fixing  the  salaries  of  the 
officers  thereof  and  all  other  matters  relating 
thereto,"  approved  March  12,  1885,  and  the 
acts  amendatory  thereof,  fls  the  salary  of  the 
Justice  of  the  peace  of  said  township,  which 
is  in  full  for  all  Bervices  and  ex  oiScio  services 
required  of  that  officer,  and  that  therefore 
the  complaint  shows  no  cause  of  action,  and 
the  judgment  is  erroneous.  These  several 
acts  apply  only  to  Storey  county.  Before  the 
act  of  1885  took  effect,  the  officers  therein 
named  were  under  the  fee  system.  Section  1 
of  said  act  makes  the  sheriff  ex  officio  as- 
sessor; the  county  derk,  ex  officio  treasn- 
ter;  the  district  attorney,  ex  officio  county  su- 
perintendent of  public  schools;  and  the  jus- 
tice of  the  peace  of  township  No.  1,  ex  officio 
coroner.  The  plaintiff  was  the  justice  of  the 
peace  of  said  township  in  the  years  1893  and 
1894.  Section  12  of  the  act  provides  that  the 
"officers  of  Storey  county  shall  receive  in  full 
payment  for  all  services  rendered  by  them 
the  following  salaries:"  The  sheriff,  for  serv- 
ices as  sheriff  and  ex  officio  assessor,  $3,000; 
the  county  clerk,  for  services  as  county  clerk 
and  ex  officio  treasurer,  $3,000;  the  county  re- 
corder, for  sOTVices  as  county  recorder  and  ex 
officio  auditor,  $2,400;  the  district  attorney, 
for  services  as  district  attorney  and  ex  officio 
county  superintendent  of  public  schools,  $2,- 
500;  and  the  jt  stice  of  the  peace,  for  services 
as  justice  of  the  peace  and  ex  officio  coro- 
ner, $2,000.  "Sec.  4.  The  salaries  in  this  act 
provided  shall  be  the  whole  and  only  com- 
pensation allowed  and  paid  to  the  officers 
herein  named  for  all  official  services  by  them 
rendered  as  such  officers."  Section  11  pro- 
vides that  the  salaries  named  In  the  act  "shall 
be  in  full  for  all  services  and  all  ex-offlclo  serv- 
'  ices  required  of  the  officers  herein  named." 
Counsel  for  respondent  claims  that  the  justice's 
salary  is  for  services  as  Justice  of  the  peace 
and  for  services  as  ex  officio  coroner,  and  not 
for  services  as  ex  officio  registry  agent  He 
argues:  "It  will  be  observed  that  the  registry 
agent  is  not  named  in  this  act  at  all,  and 
there  is  no  statute  which  by  Its  terms  express- 
ly provides  that  the  compensation  provided 
by  section  12  of  the  act  of  March  5,  1868 
(Gen.  St  §  1512),  shall  not  be  paid  the  justice 
as  registry  agent.  It  will  also  be  observed 
that  as  to  every  other  officer  mentioned  in 
the  act,  except  as  to  the  justice  of  the  peace, 
all  ex  officio  offices  held  by  them  are  mention- 
ed. ••  •  So  that  the  question  for  the  court 
to  decide  is.  has  the  section  of  the  act  giving 
the  compensation  as  registry  agent  been  re- 
pealed by  implicatioa?   •    ♦   ♦   The  office  of 


registry  agent  being  established  by  law,  and 
its  duties  having  been  imposed  upon  the  jus- 
tice of  the  peace,  the  mentioning  of  the  office 
of  justice  of  the  peace  and  coroner  In  the 
statute,  and  the  omission  of  that  of  registry 
agent  exclude  that  office  and  its  compensa- 
tion from  the  statute."  There  would  have 
beeq  no  propriety  in  consolidating  the  offices 
of  justice  of  the  peace  of  said  township  and 
registry  agent  by  this  act,  because  they  bad 
been  consolidated  by  the  registry  act  Coun- 
sel is  mistaken  in  saying  "that  as  to  every 
officer  mentioned  in  the  act,  except  as  to  the 
Justice  of  the  peace,  all  ex  officio  offices  held 
by  them  are  mentioned."  The  office  of  "col- 
lector of  licenses"  is  an  ex  officio  office  held 
by  the  sheriff,  and  It  is  not  mentioned  in  the 
act  The  office  of  "clerk  of  the  district  court" 
and  the  office  of  "clerk  of  the  board  of  coimty 
commissioners"  are  respectively  ex  officio  of- 
fices held  by  the  county  clerk.  Const,  art  4, 
§  32.  Neither  of  them  is  mentioned  in  the 
act,  and  "there  is  no  statute  which  by  its 
terms  expressly  provides  that  the  compensa- 
tion provided"  for  these  offices  "shall  not  be 
paid"  to  the  officers  performing  the  duties 
thereof.  But  we  do  not  think  that  counsel 
would  seriously  contend  for  a  moment  that 
the  sheriff  is  entitled  to  a  percentage  of  the 
amount  of  his  collections  for  licenses,  or  that 
the  county  derk,  in  addition  to  his  salary  of 
$3,000,  is  entitled  to  the  fees  of  the  office  of 
clerk  of  the  district  court  which  would  doubt- 
less amount  to  several  thousand  dollars.  It 
cannot  be  reasonably  supposed  that  such  was 
the  intention  of  the  legislature.  If  the  plain- 
tiff is  entitled  to  the  fees  he  claims,  then  the 
sheriff  and  the  county  clerk  are  entitled  to 
their  fees  above  named  under  the  same  act 
and  by  the  terms  thereof,  and  by  the  same 
course  of  reasoning  adopted  by  respondent's 
counsel  in  this  case.  The  manifest  objects 
of  the  act  and  the  explicit  terms  of  the  act 
themselves  demonstrate  the  fallacy  of  the 
respondent's  cont^tion.  It  is  declared  in  sec- 
tion 11  that  the  salaries  named  in  the  act 
"shall  be  in  full  for  all  services  and  all  ex- 
officlo  services  required  of  the  officers  herein 
named."  "The  officers  herein  named"  include 
the  justice  of  the  peace  of  township  No.  1, 
and  his  services  in  registering  voters  are  ex 
officio  services,— services  required  of  him  by 
virtue  of  his  office  of  Justice  of  the  peace. 
The  terms  of  the  act  not  only  embrace  his 
services  as  justice  of  the  peace  and  his  ex 
officio  services  when  acting  as  coroner,  but  his 
ex  officio  services  when  acting  as  registry 
agent  In  1894,  the  plaintiff  behig  the  Jus- 
tice of  the  peace  of  township  No.  1,  he  was 
one  of  the  officers  included  in  the  act,  and 
as  such  officer  he  performed  the  ex  officio 
services  of  registering  the  voters  of  his  town- 
ship, the  full  compensation  for  which  has  been 
provided  by  the  salary  act. 

In  the  foregoing  we  have  been  considering 
the  act  of  1885,  to  which  the  counsel  mainly 
directed  his  discussion.  Gen.  St  §  2089  et 
seq.    This  act  was  amended  in  1889,  1891, 
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and  1893.  These  amendments  further  show 
the  lecrislatlye  intent,  and  that  the  t>lalnticr8 
claim  is  wholly  without  merit.  The  act  of 
1880  (St  1889,  p.  92)  does  not  change  the  sal- 
ary or  compensation  of  the  Justice  of  town- 
ship No.  1,  but  gives  the  Justice  of  the  peace 
of  township  No.  2  a  salary  of  $480  a  year,  and 
It  provides  that  "In  addition  thereto  he  shall 
rucelve  such  fees  as  are  now  provided  by 
law,"  but  "he  shall  have  no  claim  against  the 
county  for  fees  in  civil  or  criminal  cases." 
The  act  of  1891  (St  1891,  p.  129)  reduces  the 
salary  of  the  Justice  of  township  No.  1  from 
$2,000  to  $900,  and  allows  him  "such  fees  In 
civil  cases  only  as  are  now  allowed  by  law." 
This  act  does  not  change  the  salary  or  com- 
pensation of  the  Justice  of  township  No.  2. 
The  act  of  1893  (St  1893,  p.  16),  which  was 
In  force  when  the  plaintiff  performed  his 
services  as  ex  officio  registry  agent,  simply 
re-enacts  the  provisions  of  the  act  of  1891  as 
to  the  salary  and  fees  of  these  two  officers, 
except  It  declares  that  the  justice  of  township 
No.  1  '"shall  have  no  claim  against  the  coun- 
ty for  fees  In  cItU  or  criminal  cases."  It  la 
evident  from  the  very  terms  of  these  amenda- 
tory acts  that  the  legislature  Intended  to  con- 
firm the  compensation  of  the  Justice  of  town- 
ship No.  1  to  the  salary  of  $900  and  the  fees 
in  civil  cases,  which  fees  do  not  include  the 
fees  for  the  registration  of  voters;  but  as  to 
the  other  Justice,  with  a  salary  of  $480,  it 
was  not  intended  to  so  confine  him,  but  to  al- 
low him  "fees  as  now  provided  by  law," 
which  include  the  fees  for  said  registration. 
Thus  it  will  be  seen  that  the  legislature  in 
each  of  four  sections  has  clearly  manifested 
Its  Intention,  which  is  adverse  to  the  plain- 
tiff's claim. 

Counsel  argues  ttiat  the  section  of  the  reg- 
istry act  giving  compensation  to  registry 
agents  has  not  been  repealed  by  any  act  In 
express  terms;  that  repeals  by  Implication 
are  not  favored;  that  section  13  only  provides 
that  "all  acts  and  parts  of  acts  heretofore 
passed,  so  far  as  they  conffict  with  or  are 
repugnant  to  the  provisions  of  this  act,  are 
hereby  repealed";  and  that  the  registry  act 
wherein  the  fees  for  registering  voters  are 
provided,  does  not  conflict  with  and  Is  not 
repugnant  to  the  provisions  of  these  later  acts 
above  named.  It  is  admitted  that  It  was  not 
the  intention  of  the  legislature  to  repeal  these 
provisions  of  the  registry  act,  but  to  let  them 
remain  in  force  for  the  benefit  of  ail  registry 
agents  who  are  not  excluded  therefrom  by 
the  several  acts  under  discussion.  But  when 
the  registry  act  provides  that  Justices  of  the 
peace  shall  1>e  ez  officio  registry  agents  in 
their  respective  townships,  and  provides  their 
fees  for  registering  voters,  gad  subsequent 
acts  provide  that  the  Justice  of  the  peace  of 
a  certain  township  shall  rec-ive  a  certain 
salary,  and  "such  fees  in  civU  cases  only  as 
are  now  provided  by  law,  In  fn>l  payment  of 
all  services  rendered"  by  him.  and  declare 
that  snch  salary  and  such  fees  "shall  be  in 
foU  Cor  all  serriees  and  all  ex-oAdo  aerriees 


required"  of  Um,    tb*   tmaginatlaii    Is   not 

greatly  exercised  in  discerning  a  conflict  and 
repugnancy  between  the  former  and  the  sab' 
sequent  acts.  Whether  the  former  act  is  re- 
pealed in  express  terms  or  by  Implication,  In 
so  far  as  It  conflicts  with  or  is  repugnant  to 
the  provisions  of  the  subsequent  acts,  is  im- 
material, for  by  the  spirit  and  terms  of  tliese 
several  later  acts  the  plaintiff  is  denied  fees 
for  registering  the  voters  of  Ills  township. 
He  has  no  cause  of  action  in  this  case.  Tbs 
Judgment  of  the  district  court  is  reversed. 


BIGBLOW,  a  J.,  and  BELKNAP,  i^ 
cur. 


(107  Cat.  es>- 
HORSB  «t  at.  T.  DB  ADRO  «t  sL    (No.  18.- 

440.)i 
(Supreme  Gonrt  of  California.    July  2,  1896.) 

MiNIKO  LlBSS. 

Code  Civ."  Proc.,  {  1183,  seenrinr  a  Ben- 
on  mining  claims  for  labor  perf(^ined  thereon, 
does  not  aathorize  a  lien  for  labor  in  worUB^ 
a  mine  on  lands  held  under  an  agricnltural  pat- 
ent from  the  United  States. 

Department  2.  Appeal  from  superior  coort- 
Tuolumne  county;   O.  W.  Nicol,  Judge. 

Action  by  Milton  Morse  and  others  against 
Matthew  Ii.  J>e  Adro  and  others  to  enforos 
a  mechanic's  lien.  From  a  Judgment  ft>r 
plaintiffs,  defendants  appeal.     Reversed. 

Frank  W.  Street  for  appellants.  Frank  P. 
Otis,  for  respond^ts. 

HENSHAW,  J.  The  acUon  is  to  foreclose 
a  Hen  npon  defendants'  property  for  labor 
performed  upon  a  mine  situated  thereon.  De- 
fendant De  Adro  was  the  owner,  under  pat- 
ent from  the  United  States  for  agrlcultntal 
lands,  of  a  farm  containing  about  160  acres. 
He  had  sunk  a  shaft  upon  his  land  and  dis- 
covered a  bed  of  auriferous  graveL  He  bad 
then  bonded  his  land  to  his  codefendant 
Howes,  with  privilege  to  Howes  of  working 
the  gravel  deposit  and  developing  the  mine. 
Howes  engaged  plaintiffs  In  and  aboat  tUs 
work,  and,  having  failed  to  pay  them,  tbey  , 
seek  by  this  action  to  enforce  a  lien  upon  the 
land,  as  a  mining  claim,  under  section  1183 
of  the  Code  of  Civil  Procedure^ 

The  single  question  presented  by  this  ap- 
peal Is  whether  land  held  nnder  agricuitura) 
patent  may  be  subjected  to  a  lien  for  the 
wages  of  laborers  employed  in  working  a 
mine  upon  it  The  constitotlon  (article  9X 
i  15),  in  securing  liens  to  mechanics  and 
others  for  the  value  of  their  labor,  has  left  to 
the  legislature  the  duty  of  providing  for  the 
enforcement  of  these  liens.  In  performance 
of  this  duty  the  legislature  has  enacted  that 
**  every  person  who  performs  labor  npon 
any  mining  claim  has  a  lien  upon  the  same," 
etc.  (3ode  Civ.  Proc.  i  11S3.  At  the  time  of 
the  passage  of  this  section,  the  term  "min- 
ing claim"  had  been  used  In  statutes,  and 
had  a  well-defined  meaning  whlcb  had  al- 


*  Bdiearing  denied. 
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tacbed  to  It,  not  only  by  popular  acceptance, 
l>ut  by  tbe  countenance  and  authority  of  Ju- 
<Udal  daclsions.  "What  then,  la  a  'mining 
<-iaiiu'y"  asks  the  court  in  Mining  Go.  v.  Col- 
llson,  5  Sawy.  439,  Fed.  Gas.  No.  9,886,  and, 
answering  its  own  interrogatory,  declares  : 
"A  'mining  claim'  is  the  name  given  to  that 
portion  of  the  public  mineral  lands  which  the 
miner,  for  mining  purposes,  takes  up  and 
holds  In  accordance  with  mining  law."  In 
Helm  V.  Chapman,  66  CaL  281,  5  Pac.  352, 
work  had  been  done  In  tbe  stopes  and  levels 
of  a  mine  on  a  mining  claim,  and  a  lien  was 
sought  to  be  enforced  for  the  value  thereof. 
This  court  said:  "Section  1183  does  not,  it  is 
ti-ne,  provide  for  liens  upon  mines,  but  upon 
'mining  claims.'  The  lien,  if  it  exists,  ex- 
tends to  the  whole  claim."  In  Williams  v. 
Association,  66  Gal.  193,  5  Pac.  85,  the  ques- 
tion came  squarely  before  the  court,  and  it 
Is  thus  treated:  "But,  if  it  be  conceded  that 
one  who  works  upon  or  in  a  mining  claim 
may  secure  a  lien  for  the  value  of  his  labor 
on  the  whole  claim,  the  court  below  did  not 
find  that  plaintiff  or  his  assignors  'bestowed 
Iab<n:'  upon  a  mining  claim.  A  'mining 
claim,'  as  the  term  is  used  in  the  statutes  of 
tbe  United  States,  is  that  portion  of  a  vein 
or  lode  and  of  the  adjoining  surface,  or  of  the 
surface  and  subjacent  material,  to  which 
a  claimant  has  acquired  the  right  of  posses- 
sion by  virtue  of  a  compliance  with  the  laws 
of  the  United  States  and  the  local  rules  and 
customs  of  miners.  Gopp,  U.  S.  Min.  Dec. 
136,  142;  Weeks,  Min.  118.  Independent  of 
acts  of  congress  providing  a  mode  for  the 
acquisition  of  title  to  the  mineral  lands.of  the 
United  States,  the  term  'mining  claim'  has 
always  been  applied  to  a  portion  of  such 
lands  to  which  the  right  of  exclusive  posses- 
sion and  mjoyment,  by  a  i^vate  person  or 
persons,  has  been  asserted  by  actual  occupa- 
tion, or  by  compliance  with  local  mining 
laws,  or  rules,  or  customs.  In  the  case  now 
here,  the  court  below  found  that  the  defend- 
ant, the  Santa  Clara  Company,  was  the 
owner  of  two  tracts  of  land,  one  being  a  por- 
tion of  the  Rancho  Los  Capitancillos,  and 
consisting  of  eleven  hundred  and  nine  •''/loo 
acres  (the  title  whereto  was  derived  through 
a  patent  from  the  United  States),  and  the 
other  containing  three  hundred  and  fourteen 
•»/ioo  acres,  being  Pueblo  Tract  No.  2,  for- 
merly belonging  to  the  city  of  San  Joa6.  The 
court  also  found  that  the  whole  of  said  land 
is  commonly  known  as  the  "Guadaloupe 
Mine" ';  and  then  proceeded  to  declare  a  Hen 
in  favor  of  plaintiffs  upon  both  tracts,  and  to 
•decree  that  the  fourteen  hundred  and  twenty- 
four  »»/ioo  acres  should  be  sold  to  satisfy  it 
Tlie  lands  directed  to  be  sold  were  not  a 
'mining  claim,'  either  in  the  popular  sense  of 
the  words,  or  as  the  term  has  been  employed 
in  judicial  decisions,  or  as  it  is  used  in  the 
Code.  The  Fremont  grant  is  not  a  'mining 
claim,'  although  many  mines  have  been 
opened  within  its  boundaries,  and  the  owners 
«f  the  grant  may  claim  such  mines  to  be 


thetr  own.  The  right  of  the  defendant,  the 
Santa  Clara  Company,  to  a  portion  of  the 
Rancho  Los  Capitancillos,  or  to  a  portion  of 
the  Pueblo  lands  of  San  Joe<^,  and  to  extract 
ores  thei«from,  is  no  way  dependent  upon  a 
claim  to  the  possession  made  in  recognition 
of  and  in  conformity  to  local  rules  adopted 
by  minere  of  a  mining  district,  or  in  accord- 
ance with  tbe  usages  or  customs  of  a  local- 
ity. The  defendant  derived  its  title,  as 
would  seem,  from  the  Mexican  or  Spanish 
government,  to  the  larger  tract;  certainly  so 
as  to  the  Pueblo  land.  We  take  notice  that 
no  patent,  based  upon  'mining  claims,'  could 
have  been  issued  under  any  act  of  congress 
for  the  whole  or  for  eleven  hundred  and  nine 
acres  of  the  Rancho  Ijos  Capitancillos.  The 
plaintiff  could  not  acquire  the  statutory  lien 
upon  the  lands  of  the  Santa  Clara  Company, 
simply  because  the  statute  does  not  author- 
ize it.  It  may  be  that  the  statute  is  not 
sufficiently  comprehensive;  indeed,  it  would 
perhaps  be  difficult  to  say  why  one  class  of 
'material  men,'  or  laborers,  should  have 
preference  over  another;  why,  for  instance, 
the  furnisher  of  seed,  or  the  plowman,  should 
not  have  a  lien  on  the  farm  of  him  to  whom 
the  seed  is  supplied,  or  for  whom  the  plow- 
ing is  done.  But  the  legislature  has  seen 
fit  to  limit  the  benefit  of  the  lien  to  particular 
classes,  and  we  are  not  authorized  to  extend 
it  to  others." 

In  Bewick  v.  Mulr,  83  Oal.  372,  23  Pac.  300, 
whicb  respondent  contends  modifleh  ud  ex- 
plains the  law  declared  in  Williams  v.  Asso- 
ciation, supra,  this  court  was  called  upon  to 
decide  whether  the  phrase  "mining  claim" 
of  the  lien  law  Included  mining  claims  after 
the  possessory  right  or  claim  had  mature- 1 
into  a  perfect  title  by  the  issuance  of  a  min- 
eral patent  froin  the  United  States;  and 
this  was  all  it  was  called  upon  to  decide. 
This  court  said:  "The  words  'mining  claim,' 
as  used  in  the  law,  have  no  reference  to  the 
different  stages  in  the  acquisition  of  the  gov- 
ernment title.  In  our  opinion,  it  includes  all ' 
mines,  whether  the  title  Is  inchoate,  as  in 
the  case  of  a  mining  claim  in  its  strict 
sense,  or  perfect,  as  in  the  case  of  a  fee- 
simple  title."  Reference  to  the  record  in 
this  last-named  case  discloses,  not  only  that 
the  complaint  pleaded  that  all  the  mining 
land  and  ground  described  therein  were 
mining  claims,  but  that  the  court  in  its 
findings  so  declared.  In  the  case  at  bar 
there  is  no  such  finding.  It  follows,  there- 
fore, that  the  further  expressions  of  the 
court  in  Bewick  ▼.  Muir  were  not  only  un- 
necessary to  the  decision,  but  were  addressed 
to  a  condition  neither  involved  in  nor  pre- 
sented by  tlie  facts  of  the  case.  It  is  the  In- 
variable rule,  well  understood  by  the  profes- 
sion, that  an  opinion  of  tiilB  court  becomes 
authority  only  upon  the  point  decided,  and 
that  obiter  dicta  are  of  no  binding  force  or 
effect  Indeed,  such  passing  declarations 
have  no  weight  whatever,  except  such  as 
the  cogency  of  the  reasoning  may  entitle 
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them  to.  We  must  turn,  therefore,  to  Wil- 
liams V.  Association,  as  c<»italning  the  last 
authoritative  expression  of  the  court  upon 
the  question,  and  we  deem  its  reasoning  to  be 
unassailable,  and  its  conelasion  determina- 
tive of  the  case  at  bar.  As  is  there  said, 
the  legislature  lias  seen  fit  to  limit  the  benefit 
of  the  lien  to  particular  classes,  and  we  are 
not  at  liberty  to  extend  it  to  others.  To  do 
80  would  not  be  construction,  but  Judicial 
legislation.  The  Judgment  appealed  from 
is  reversed,  and  the  cause  remanded. 

We  concur:  McFARLAND,  J.;  TEMPLE,  J. 


(107  C&l.  549) 

JUDSON  et  al.  ▼.   GIANT  POWDER  CO. 

(No.  15,792.) 

(Supreme  Court  of  California.    June  28,  1895.) 

Negligence — Estoppel  to  Claim  Damages— 
evidexce. 

1.  The  fact  that  a  person  sold  the  land  ad- 
joining hia  own  for  a  dynamite  factory  will  not 

f)reclude  him  from  suing  for  injuries  to  his  own 
and,  and  the  improTements  thereon,  caused  by 
an  explosion  in  the  factorj-,  resulting  from  the 
negligent  handling  of  an  explosive  necessary  for 
the  manufacture  of  dynamite 

2.  A  presumption  of  negligence  arises  from 
the  fact  of  an  explosion  in  a  dynamite  manu- 
factory, where  there  is  evidence  that,  if  dyna- 
mite is  carefully  handled,  it  will  not  explode. 

6.  In  an  action  for  damages  caused  by  the 
explosion  of  nitro-glyceriue  in  a  dynamite  manu- 
factory, expert  evidence  that,  if  the  manufac- 
turing and  handling  of  dynamite  is  properly  car- 
ried on,  an  explosion  will  not  occur,  is  admis- 
sible. 

Department  1.  Appeal  from  superior  court, 
Alameda  county;  John  Ellsworth,  Judge. 

Action  by  Charles  O.  Judson,  executor,  and 
others,  against  the  Olant  Powder  Company, 
for  damages  caused  by  an  explosion.  From 
a  Judgment  for  plaintiffs,  and  an  order  deny- 
ing a  new  trial,  defendant  appeals.  Af- 
flrmed. 

Galpln  &  Zeigler,  for  appellant 

Page,  Eells  &  Wheeler,  for  respondents. 

GAROUTTE,  J.  Respondents  recovered 
Judgment  for  the  sum  of  ?41,164.75,  as  dam- 
ages for  acts  of  negligence.  This  appeal  is 
prosecuted  from  such  judgment,  and  from 
an  order  denying  a  motion  for  a  new  trial. 
The  damages  to  respondents'  property  were 
occasioned  by  an  explosion  of  nitro-glycerine 
in  process  of  manufacture  Into  dynamite.  In 
appellant's  powder  factory,  situated  upon  the 
shore  of  the  Bay  of  San  Francisco.  Appel- 
lant's factory  buildings  were  arranged 
around  the  slope  of  a  bill  facing  the  bay. 
Nearest  to  respondents'  property  was  the 
nitro-glycerine  house;  next  was  the  wash- 
ing house;  next  were  the  mixing  houses;  then 
came  the  packing  houses;  and  finally  the 
two  magazines  used  for  storing  dynamite. 
These  various  buildings  were  situated  from 
50  to  150  feet  apart,  and  a  tramway  ran  In 
front  of  them.  The  explosion  occurred  In 
the   momiug   during   working   hours,   aad 


originated  in  the  nltro-glycerlne  house. 
There  followed,  within  a  few  moments  of 
time,  in  regular  order,  the  explosion  of  the 
other  buildings,  the  two  magazines  coming 
last;  but,  though  last,  they  \,rere  not  least, 
for  their  explosion  caused  the  entire  down- 
fall and  destruction  of  respondents'  factory, 
residences,  and  stock  on  hand.  There  is  no 
question  but  what  the  cause  of  this  series  of 
explosions  following  the  first  is  directly 
traceable,  by  reason  of  fire  or  concussion,  to 
the  nitro-glycerine  explosion.  Of  the  many 
employes  of  appellant  engaged  in  and  about 
the  nltro-glycerlne  factory  at  the  time  of  the 
disaster,  none  were  left  to  tell  the  tale. 
Hence  any  positive  testimony  as  to  the  di- 
rect cause  of  the  explosion  is  not  to  be  bad. 
The  witnesses  who  saw  and  knew,  like  all 
things  else  ai-ound,  save  the  earth  itself, 
were  scattered  to  the  four  winds. 

1.  Respondents  sold  the  premises  to  app^ 
laat  for  the  manufacture  of  dynamite,  and  It 
is  claimed  that  the  maxim  "volenti  non  fit 
injuria"  applies,  and  therefore  no  recovery 
can  be  had.  We  attach  but  little  Importance 
to  this  contention.  The  grant  of  these  premi- 
ses for  the  imrposes  of  a  dynamite  factory  in 
no  way  carried  to  appellant  the  right  to  con- 
duct its  factory  as  against  the  grantors  In 
any  and  every  way  It  might  see  fit.  There  is 
no  principle  of  law  sustaining  such  a  propo- 
sition. Let  it  be  conceded  tliat  respondents, 
by  reason  of  their  grant,  could  not  invoke 
the  aid  of  a  court  of  equity  to  prevent  the  ap- 
pellant from  conducting  its  business;  still  that 
concession  proves  nothing.  This  action  is 
not  based  upon  the  theory  that  appellant's 
business  is  a  nuisance  per  se,  but  negligence 
in  the  manner  in  which  the  business  was 
conducted  was  alleged  in  the  complaint,  and 
is  now  Insisted  upon  as  having  been  proved 
at  the  trial.  In  making  the  grant,  respond- 
ents had  a  right  to  assume  that  due  care 
would  be  exercised  in  the  conduct  of .  the 
business,  and  certainly  they  have  a  right  to 
demand  tiiat  such  care  be  exercised.  It  is 
argued  that  the  explosion  of  all  powder 
works  is  a  mere  matter  of  time;  that  such 
explosions  are  necessarily  contemplated  by 
every  one  who  builds  beside  such  works,  or 
who  brings  dynamite  into  his  dooryard.  It 
is  further  contended  that  appellant  gave  to 
respondents  actual  notice  of  the  dangerous 
character  of  its  business  by  a  previous  ex- 
plosion, which  damaged  respondents'  prop- 
erty, and  that  respondents,  by  still  con- 
tinuing in  business  after  such  notice,  in  a  de- 
gree assumed  and  ratified  the  risk,  and  <?aa- 
not  now  be  heai-d  to  complain.  The  only  ele- 
ment of  strength  in  this  line  of  argument  is 
its  originality.  The  contention  that,  In  the 
ordinary  course  of  events,  all  powder  facto- 
ries explode,  conceding  such  to  be  the  fact, 
presents  an  element  foreign  to  the  case.  The 
doctrine  of  fatalism  is  not  here  involved.  In 
the  ordinary  course  of  events  the  time  for 
this  explosion  had  not  arrived,  and  appel- 
lant had  no  legal  right  to  hasten  that  event 
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by  Its  nesllgent  acts.  Neither  do  we  think 
respondents  lost  any  legal  rights  by  con- 
tinuing to  do  business  in  this  locality  after 
being  served  with  notice  of  the  danger  that 
surrounded  them.  While  the  notice  was  In 
the  form  of  an  object  lesson  which  came  to 
them  In  no  uncertain  tones,  yet  appellant 
was  not  Justltted  In  serving  it,  nor  were  re- 
spondents negligent  in  disregarding  It.  Re- 
spondents were  not  iKMind  to  abandon  their 
property,  tiiough  negligence  of  appellant  in 
the  conduct  of  its  factory  was  ever  a  menace 
and  danger  to  their  lives  and  property.  Con- 
ceding that  respondents,  by  tlielr  grant, 
thereby  assumed  certain  risks  and  dangers 
which  may  be  said  to  always  surround  the 
manufticture  of  dynamite,  still  they  assumed 
no  risks  and  waived  no  action  for  damages 
which  might  arise  through  appellant's  negli- 
gence. Both  reason  and  authority  support 
this  conclusion. 

2.  It  Is  contended  that  respondents  offered 
DO  evidence  tending  to  show  that  the  explo- 
sion of  the  nltro-glycerlne  factory  was  oc- 
casioned by  the  negligence  of  appellant,  and 
this  contention  brings  us  to  the  considera- 
tion of  a  most  important  principle  of  law. 
In  addition  to  the  fact  of  an  explosion  being 
established,  the  respondent  offered  expert  tes- 
timony, to  the  effect  that  If  the  factory  was 
properly  conducted,  and  the  employ6s  care- 
ful dnring  the  process  of  manufacturing,  an 
explosion  would  not  occur.  For  the  present 
we  lay  aside  the  evidence  of  the  experts,  and 
meet  squarely  and  directly  the  question  pre- 
sented: Does  the  proof  of  the  explosion 
draw  with  it  a  presumption  of  negligence 
BuHicient  to  establish  a  prima  facie  case  for 
a  recovery?  While  the  cases  are  not  In  en- 
tire accord  in  holding  that  a  presumption  of 
negligence  arises  from  the  fact  of  the  explo- 
sion, still  they  largely  preponderate  upon  that 
Bide,  and  we  think  but  few  well-considered 
cases  can  be  found  looking  the  other  way. 
All  courts  agree  that,  where  contractual  rela- 
tions exist  between  the  parties,  as  in  cases  of 
common  carriers,  proof  of  the  accident  car- 
ries with  it  the  presumption  of  negligence, 
and  makes  a  prima  facie  case.  This  propo- 
sition is  elementary  and  uncontradicted. 
Therefore  the  cltatltn  of  authority  Is  unneces- 
sary. Yet  we  know  of  no  sound  reason,  and 
have  found  none  stated  in  the  books,  why 
this  principle  of  presumptions  should  be  ap- 
plicable to  cases  involving  contractual  rela- 
tions, and  inapplicable  to  cases  where  no 
contractual  relations  exist  It  Is  intimated 
in  some  Indiana  case  that  the  presumption 
arises  upon  proof  of  the  accident  by  reason 
of  the  carrier's  contract  to  safely  deliver  the 
passenger  at  his  destination,  but  there  is  no 
such  contract  The  carrier  Is  not  an  Insurer 
of  his  passengers.  If  he  were,  this  presump- 
tion of  negligence  arising  from  the  accident, 
aside  from  the  act  of  God,  would  be  conclu- 
sive and  irrebutable;  but  such  Is  not  the  fact, 
for  It  Is  only  prima  facie  and  always  dis- 
putable.   As  was  well  said  by  the  court  in 


Kose  V.  Transportation  Co.,  11  Fed.  438: 
"Undoubtedly,  the  presumption  has  been 
more  frequently  applied  in  cases  against  car- 
riers of  passengers  than  In  any  other  class, 
but  there  is  no  foundation  in  authority  or 
reason  for  any  such  limitation  of  the  rule  of 
evidence.  The  presumption  originates  from 
the  nature  of  the  act,  not  from  the  nature 
of  the  relations  between  the  parties."  The 
carrier's  contract  with  his  passenger  Is  sim- 
ply to  exercise  a  certain  degree  of  care  In 
his  transportation.  It  Is  a  duty  which  the 
law  enjoins  upon  him;  but  the  law  also  en- 
joins the  dul7  upon  this  appellant  and  all 
others,  in  the  conduct  of  their  business,  to 
exercise  a  certain  degree  of  care  towards 
this  respondent  and  all  mankind.  The  duty 
which  the  law  enjoins  in  the  two  cases  only 
differs  in  the  degree  of  care  to  be  exercised. 
The  prlhclple  of  law  Involved  is  wholly  the 
same;  and,  as  has  been  said,  the  reason  of 
the  rule  is  not  found  In  the  relations  existing 
between  the  party  injuring  and  the  party 
Injured.  The  presumption  arises  from  the 
inherent  nature  and  character  of  the  act  caus- 
ing the  injury.  Presumptions  ari^e  from  the 
doctrine  of  probabilities.  The  future  is  meas- 
ured and  weighed  by  the  past,  and  presump- 
tions are  created  from  the  experience  of  tlie 
past  What  has  happened  in  the  past,  un- 
der the  same  conditions  will  probably  happen 
in  the  future,  and  ordinary  and  probable  re- 
sults win  be  presumed  to  take  place  until 
the  contrary  is  shown.  Based  upon  the 
foregoing  principles,  a  rule  of  law  has  been 
formulated,  bearing  upon  a  certain  class  of 
cases,  where  damages  either  to  person  or 
',  property  form  the  foundation  of  the  action, 
i  This  rule  is  well  declared  ia  Shearman  and 
;  Hedfleld  on  Negligence  (section  60):  "When 
!  a  thing  which  causes  Injury  is  shown  to  be 
under  the  management  of  the  defendant,  and 
,  the  accident  Is  such  as  In  the  ordinary 
course  of  things  does  not  happen  if  those  who 
have  the  management  use  proper  care,  it 
affords  reasonable  evldetce,  in  the  absence 
of  explanation  by  the  defendant,  that  the 
accident  arose  from  the  want  of  care."  Test- 
ed by  this  rule,  no  question  of  contracttuil 
relation  could  ever  form  an  element  in  the 
case.  With  the  same  reason  it  might  as  well 
be  said  that  cases  of  contract  were  excluded 
from  the  effect  of  the  rule,  as  that  cases  of  . 
pure  tort  were  excluded;  but,  upon  the  con- 
trary, it  is  plainly  evident  that  Both  classes 
of  actions  come  equally  wltliin  its  provisions. 
In  speaking  to  this  question,  it  is  said  iu 
Cooley  on  Torts  (page  799):  "The  rule  ap- 
plied to  carriers  of  passengers  is  not  a  special 
rule  to  govern  only  their  conduct,  but  Is  a 
general  rule  which  may  be  applied  wherover 
the  circumstances  impose  upon  one  party 
alone  the  obligation  of  special  care."  The 
author  then  cites  the  case  of  a  householdi-r 
engaged  in  repairing  his  roof.  A  piece  of 
slate  falls  therefrom,  and  injures  a  traveler 
upon  the  street.  He  then  says:  "True,  the 
act  of  God,  or  some  excusable  accident,  may 
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hare  cansed  the  slate  to  fall,  but  the  ex- 
planation should  come  from  the  party  charged 
with  the  special  duty  of  protection." 

The  Important  question  here  involved,  and 
the  want  of  harmony  In  the  decisions  of 
courts  bearing  upon  it,  seem  to  demand  a 
citation  somewhat  in  detail  of  the  many  au- 
thorities which  hold  against  appellant's  views 
of  the  law.  In  England  the  authorities  are 
In  entire  accord.  Plaintiff  was  passing  along 
a  highway,  under  a  railroad  bridge,  when  a 
bricl;  used  in  the  construction  of  the  bridge 
'  fell  and  injured  him.  Negligence  in  the  rail- 
road was  presumed.  Kearney  v.  Railway 
Co.,  L.  R.  5  Q.  B.  411.  A  barrel  of  flour 
rolled  out  of  the  window  of  a  warehouse,  In- 
juring a  person  passing  upon  the  street  Neg- 
ligence in  the  warehouseman  was  presumed. 
Byrne  v.  Boadle,  2  Hurl.  &  C.  722.  The 
same  rule  was  declared  upon  a  similar  state 
of  facts  in  Scott  v.  Dock  Co.,  3  Hurl.  &  C. 
596;  likewise  in  Briggs  v.  Oliver,  4  Hurl.  & 
C.  403.  The  explosion  of  a  boiler  of  a  steam- 
boat Is  prima  facie  evidence  of  negligence. 
Posey  V.  Scoville,  10  Fed.  140;  Rose  v.  Trans- 
portation C5o.,  11  Fed.  438;  Grimsley  v.  Haw- 
kins, 46  Fed.  400.  In  the  Rose  Case  it  Is 
said:  "In  the  present  case  the  boiler  which  ; 
exploded  was  in  the  control  of  the  employes 
of  the  defendant  As  boilers  do  not  usually 
explode  when  they  are  in  a  safe  condition  and 
are  properly  managed,  the  Inference  that  this 
boiler  was  not  in  a  safe  condition,  or  was  not 
IM'operly  managed,  was  justifiable."  The 
Kame  general  principle  is  declared  In  Cum- 
miugs  V.  Furnace  Co.,  60  Wis.  603, 18  N.  W. 
742,  and  20  N.  W.  665;  Mulcalrns  v.  City  of 
Janesville,  67  Wis.  24,  29  N.  W.  565;  Klrst 
V.  Railroad  Co.,  46  Wis.  489,  1  N.  W.  89; 
Thomas  v.  Telegraph  Co.,  100  Mass.  156; 
Howser  v.  Railroad  Co.  (Md.)  30  AU.  906. 
In  the  case  of  Dixon  v.  Pluns,  OS  CaL  385,  33 
Pac.  268  (a  case  which  in  its  facts  is  an  exact 
photograph  of  one  of  the  'New  York  cases 
hereafter  cited),  a  chisel,  used  by  a  workman 
upon  a  building,  fell  upon  and  injured  a  girl 
while  passing  upon  the  street  below.  It  was 
held  that  a  prima  fade  case  of  negligence  was 
established,  and  that  the  rule  as  declared  in 
section  60  of  Shearman  and  Redfldd  on  Negli- 
gence was  sound  law  and  controlling. 

While  there  is  some  discord  existing  in  the 
New  York  authorities  as  to  the  true  doctrine 
upon  this  question,  still  they  are  largely  in 
line  with  the  cases  we  have  above  cited. 
Mulloi  v;  St  John,  57  N.  Y.  567,  Is  a  leading 
case  upon  the  question,  and,  while  it  has  been 
vig(»'oasly  assaulted  at  various  times  during 
the  past  20  years,  it  still  stands  as  a  decla- 
ration of  law  by  the  courts  of  that  state,  not 
weakened  and  mutilated  by  such  assaults,  but 
rather  strengthened  and  tmscathed.  In  Caha- 
lln  V.  Cochran,  1  N.  Y.  St  Rep.  583,  negli- 
gence was  inferred  from  the  fact  of  a  chisel 
falling  from  a  building  where  workm^i  were 
engaged,  and  striking  plaintiff  when  walking 
upon  the  street  A  case  to  the  same  effect  la 
<ioll  V.  Railway  Co.  (Super.  N.  Y.)  6  N.  Y. 


Supp.  185.  Mullen  v.  St  John  Is  expressly 
approved,  and  the  doctrine  for  which  we  are 
here  contending  ratified  to  Its  full  limits,  la 
the  very  recent  case  of  V(rikmar  v.  Railway 
Co.,  134  N.  Y.  418,  31  N.  E.  870. 

As  supporting  a  contrary  doctrine,  one  of 
the  leading  cases  is  Young  v.  Bransford,  12 
Lea,  232.  Yet  in  the  report  of  that  case  we 
find  the  following  language:  "At  the  same 
time,  the  fact  that  there  was  an  explosion, 
which  is  not  an  ordinary  Incident  of  the  use 
of  a  steam  boiler,  ought  to  have  some  weight,  ■ 
Inasmuch  as  It  may  be  out  of  the  power  of 
the  aggrieved  party  la  some  instances  to 
prove  any  more.  The  reasonable  rule  would 
seem  to  be  that  laid  down  by  Judge  Wallace: 
"That  from  the  mere  fact  of  an  explosion  it 
Is  competent  for  the  Jury  to  infer,  aa  a  prop- 
osition of  fact  that  there  was  some  n%U- 
gence  in  the  management  of  the  boiler,  or 
some  defect  in  its  condition.'  "  Another  case  is 
l^uff  V.  Austin,  46  Ohio  St  386,  21  N.  E.  8S4, 
a  case  which  relies  for  support  in  part  upon  Lo- 
see  V.  Buchanan,  51 N.  Y.  476.  Yet  in  Mullen  T. 
St  John  the  Losee  Case  was  expressly  held 
to  be  not  in  point  by  reason  of  the  presoice 
of  other  evidence.  Oosullch  v.  Oil  Ca,  122 
N.  Y.  118,  25  N.  E.  259,  is  the  latest  authori- 
ty to  which  our  attention  has  been  directed 
holding  these  views.  It  cites  the  Tennessee 
and  Ohio  cases,  and  also  relies,  as  do  other 
of  these  cases,  upon  a  general  stat^nent, 
found  in  Thompson  on  Negligence  (page  1,- 
227),  namely:  "But  it  is  believed  that  it  is 
never  true,  except  in  contractual  relations, 
that  the  proof  of  the  mere  fact  that  the  ac- 
cident happened  to  the  plaintiff,  without  more, 
will  amount  to  evidence  of  negligence  od  the 
part  of  the  defendant"  The  case  cited  by 
Mr.  Thompson  in  no  way  supp<»rts  this  text 
if  the  text  is  to  be  construed  as  the  Cosulicta 
Case  seems  to  construe  It  and  the  learned 
author's  illustrations,  which  Immediately  fel- 
low, conclusively  indicate  that,  in  making  the 
statement  quoted,  he  never  contemplated  for 
it  any  such  constructlcm  as  the  New  York 
court  seems  to  give  it  This  is  doubly  ap- 
parent when  we  see  that  upon  the  same  page 
he  Indorses  the  doctrine  of  Byrne  v.  Boadle. 
supra.  Indeed,  the  author  prefaces  his  whole 
discussion  of  the  question  of  res  ipsa  loqaitur 
by  a  report  In  full  of  the  celebrated  case  of 
Kearney  v.  Railway  Co.,  supra,  the  doctrhie 
of  ;which  he  fully  indorses,  and  which  in  no 
sense  was  a  case  of  contractual  rdation.  Be- 
yond all  this,  the  Yolkmar  Case,  already  cit- 
ed. Is  a  later  expression  emanating  from  the 
New  York  court  and  earlier  cases  coming 
from  the  same  source,  if  opposed  to  the  doc- 
trine th««  declared,  must  give  way. 

There  is  another  class  of  cases  in  all  essen- 
tials fully  supporting  our  views  upon  this 
question  of  negligence.  These  cases  arise  in 
the  destruction  of  property  caused  by  fire  es- 
caping from  locomotive  engines,  and,  while 
there  is  some  conflict  In  the  authorities  as  to 
the  true  rule,  it  is  said  in  Shearman  and  Red- 
fleld  on  Negligence  (sectlw  676):  "The  decid- 
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ed  weight  of  authority  and  ol  reaBon  Is  In  fa- 
vor of  holding  that,  the  origin  of  the  fire 
being  fixed  upon  the  railroad  company,  it  is 
prestiniptivoly  ciiargeaWe  with  negligonce,  and 
must  assume  the  burden  of  proving  that  It 
had  used  all  those  precautions  for  confining 
sparks  and  cinders  (as  the  case  may  be) 
which  have  been  already  mentioned  as  neces- 
sary. This  is  the  common  law  of  England, 
and  the  same  rule  has  been  followed  in  New 
York,  Maiyland."  etc.,  citing  many  other 
states.  While  we  have  not  deemed  It  neces- 
sary to  verify  the  correctness  of  the  state- 
ment of  the  authors  as  to  all  the  states  men- 
tioned, we  do  say  there  are  numberless  cases 
supix>rtlng  the  text  See  Plggot  v.  Railway 
Co.,  3  C.  B.  229;  Railroad  Co.  v.  Reese,  85 
Ala.  497,  5  South.  283;  Spauldlng  v.  Railway 
Co.,  30  Wis.  110,— citing  many  cases. 

In  this  state  the  question  has  never  been 
directly  passed  upon  as  to  whether  or  not 
negligence  will  be  presumed  from  the  fact  of 
Biiarks  escaping  from  a  locomotive  engine, 
and  the  destruction  of  grain  fields  resulting 
therefrom.  In  Butcher  v.  Railroad  Co.,' 67. 
Cal.  518,  8  Pac.  174,  the  doctrine  is  Infer- 
entlally  favored,  although  in  that  case  the 
plaintiff  placed  an  expert  witness  upon  the 
stand,  who  testified  that  "a  perfect  engine, 
properly  equipped  and  properly  run,  will  not 
ordinarily  throw  out  sparks  sufiicient  to  stant 
a  fire."  This  line  of  evidence  was  also  held 
sufficient  to  establish  a  prima  facie  case  of 
negligence  in  Hull  v.  Railroad  Co.,  14  Cal. 
387,  and  Henry  v.  Railroad  Co.,  50  Cal.  17«. 
For  our  purpose  It  is  not  necessary  to  enter 
into  a  prolonged  Investigation  to  determine 
why  this  evidence  of  the  expert  strength- 
ened plaintltTs  case.  But,  taking  the  con- 
verse of  the  proposition,  let  us  assume  that 
defendant's  engine  was  a  perfect  engine, 
properly  equipped  and  properly  run,  and 
that,  notwithstanding  such  conditions,  It 
would  ordinarily  when  in  use  throw  out 
sparks  of  Are,  leaving  in  its  wake,  as  It 
passed  through  the  country,  property  de- 
stroyed and  possibly  lives  lost  Certainly, 
this  could  hardly  be  tolerated  in  law. 
Hence  we  faU  to  fully  appreciate  the  im- 
portance of  this  line  of  evidence.  Such  con- 
duct upon  the  part  of  a  railroad  company 
would  render  it  guilty  of  the  commission  of  a 
nuisance,  and  liable  in  damages  for  property 
destroyed.  Certainly,  It  is  no  answer  to  such 
a  condition  of  things  to  say  that  the  legisla- 
tive grant  to  the  corporation  to  do  business 
with  the  aid  of  steam  locomotives  carries 
with  It  the  right  to  destroy  the  property  of 
adjoining  owners;  but,  rather,  we  must  as- 
sume that  the  grant  was  made  only  after  a 
prior  determination  by  the  same  legislative 
POWm:  that  a  perfect  locomotive  engine,  prop- 
erly equipped  and  properly  run,  will  not  or- 
dinarily throw  out  sufficient  sparks  to  destroy 
adjoining  property.  It  is  only  upon  suoJi  a 
theory  that  the  right  to  do  business  by  the 
use  of  this  character  of  implement  was  ever 
granted;    and  hence  we  again  say  that  it 


may  be  considered  doubtful  If  this  class  of 
evidence  strengthens  the  plaintiff's  case;  for 
it  is  but  proving,  as  a  fact,  something  of 
which  tlie  courts  and  possibly  all  the  world 
take  full  notice. 

In  the  case  at  bar,  following  the  lines 
marked  out  by  the  cases  last  cited,  respond- 
ents placed  before  the  court  expert  evidence 
to  the  effect  that,  If  the  correct  process  of 
manufacturing  and  handling  dynamite  was 
carefully  carried  out,  an  explosion  would  not 
occur.  This  evidence  Is  stronger  than  in  the 
smokestack  cases,  for  here  it  declares  as  a 
certainty  what  there  Is  only  stated  to  be  the 
probable  or  ordinary  result;  but,  be  that  as 
It  may.  If  this  character  of  evidence  was  rel- 
evant and  material  In  the  smokestack  cases, 
It  Is  equally  relevant  and  material  here.  If 
It  was  sufficient  there  to  complete  and  peV- 
fect  a  prima  facie  case  of  negligence,  It  Is 
ample  here  to  do  the  same.  Again,  if  appel- 
lant had  the  right,  under  the  laws  of  the 
state,  to  manufacture  dynamite  (which  ia 
conceded),  and,  If  by  reason  of  the  existence 
of  such  right,  courts  may  assume  that,  if 
dynamite  Is  properly  handled  In  the  process 
of  manufacture,  explosions  will  not  probably 
occur,  then  respondents'  case  Is  doubly 
proven,  for  here  we  have,  not  only  the  pre- 
sumption of  the  existence  of  certain  condi- 
tions, but  the  evidence  of  witnesses  as  to  the 
existence  of  them. 

In  concluding  this  branch  of  the  case,  we 
can  only  reiterate  tliat  the  true  rule  appears 
to  be  found  in  section  60  of  Shearman  and 
Redfleld  on  Negligence,  which  we  have  al- 
ready quoted;  and,  gauging  this  case  by  the 
test  there  prescribed,  a  prima  facie  case  of 
negligence  was  established  by  respondents' 
evidence.  This  case  seems  to  clearly  come 
within  the  provisions  of  the  rule  there  de- 
clared. There  is  nothing  to  distinguish  It  in 
principle  from  the  army  of  cases  that  have 
been  held  to  come  directly  within  its  provi- 
sions. Appellant  was  engaged  in  the  manu- 
facture of  dynamite.  In  the  ordinary  course 
of  things,  an  exx)loslon  does  not  occur  in 
such  mauufacture  if  proper  care  is  exercised. 
An  explosion  did  occur.  Ergo,  the  real  cause 
of  the  explosion  being  unexplained.  It  Is  prob- 
able tliat  It  was  occasioned  by  a  lack  of  prop- 
er care.  The  logic  is  unassailable,  and  the 
principle  of  law  of  presumptions  of  fact 
erected  thereon  is  as  sound  as  the  logic  upon 
which  it  is  based. 

3.  Questions  of  negligence  In  the  storage 
of  the  gunpowder  become  unnecessary  to 
consider,  owing  to  our  views  upon  the-  main 
question  discussed.  Neither  do  we  find  any- 
thing In  the  record,  bearing  upon  the  meas- 
ure or  amount  of  damages  declared  and  de- 
creed by  the  court,  demanding  a  new  trial 
of  the  case. 

For  the  foregoing  reasons,  the  judgment 
and  order  are  atHrmed. 

We  concur:  VAN  FLEBT,  J.;  HARRI- 
SON. J. 
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(107  Cal.  602) 

RANKIN  T.  NEWMAN  et  al.     (No.  15.731.) 

(Supreme  Court  of  California.    June  29,  1805.) 

Fleauinos   as  Evidence  —  Appeal  from  Judo- 

MEKT — Review  of  Findings — Accocstiso 

BETWEEN  Partners. 

1.  A  finding  that  a  settlement  was  made 
cannot  be  overcome  by  mere  evidentiarj;  facts 
improperly  injected  into  an  answer  which  al- 
leges the  making  of  the  settlement. 

2.  On  an  appeal  from  a  judgment  only,  a 
finding  cannot  be  impeached  as  against  evi- 
dence. 

3.  Where  a  complaint  asked  for  an  account- 
ing of  the  affairs  of  a  partnership,  and  that  a 
pretended  settlement  be  declared  fraudulent  and 
null,  and  the  answer  alloRes  that  there  has  boon 
a  valid  settlement,  and  a  payment  of  the 
amount  agreed  on,  but  admits  that  by  an  unin 
tentional  mistake  in  figuring  the  amount  paid 
WHS  less  than  it  should  have  been  by  a  certain 
amount,  and  alleges  that  this  has  been  tendered 
ttt  plaintiff,  and  refused  by  him,  judgment  for 
such  sum  should  be  rendered  for  plaintiff  on  its 
being  found  that  the  settlement  was  made  as 
alleged  by  defendant 

Commissioners'  decision.  Department  2. 
Api)€al  from  superior  court,  city  and  county 
of  San  Francisco;  William  T.  Wallace,  Judge. 

Action  by  Ira  P.  Eankin,  special  adminis- 
trator of  John  Levinson,  deceased,  against 
William  J.  Newman  and  another.  Judgment 
for  defendants,  and  plaintiff  appeals.  Modi- 
fled. 

Horace  W.  Fhilbrook,  tor  appellant  Ed- 
ward R.  Taylor  and  Reinsteln  &  Eisner,  ba 
.respondents. 

BRITT,  C.  The  parties  differ  as  to  the 
complexion  of  this  action.  Plaintiff  asserts  it 
to  be  "a  suit  in  equity  by  the  administrator 
(with  the  will  annexed)  of  the  estate  of  John 
Ivcvinson,  deceased,  against  his  surviving  co- 
INirtners,  for  an  accounting  and  settlement  of 
the  affairs  of  the  partnership";  while  def«id- 
ants  claim  that  it  is  "an  action  to  set  aside, 
on  the  ground  of  actual  fraud,  a  partnership 
settlement  made  by  the  executor  of  a  deceased 
partner  with  the  surviving  partners,  to  have 
the  papers  executed  In  the  matter  or  the  set- 
tlement adjudged  to  be  void,  and  to  be  de- 
livered up  for  cancellation,  and  for  an  ac- 
counting and  a  receiver."  Consequences  of 
some  moment  in  the  case  are  supposed  to  fol- 
low according  as  one  or  the  other  of  these 
views  of  the  nature  of  the  action  may  be 
adopted.  But  we  think  both  are  right.  The 
complaint  resembles  somewhat  a  bill  in  equi- 
ty with  a  double  aspect.  Its  principal  object 
la  to  obtain  an  accounthig  of  the  aftairs  of 
the  late  firm  of  Newman  «&  Levinson,  a  part- 
nership of  which  the  defendants,  William  J. 
and  Benjamin  Newman  and  said  John  Levin- 
son,  now  deceased,  were  the  members,  and  a 
distribution  of  its  assets;  and  to  this  end  It 
proceeds  on  the  alleged  grounds  that  no  such 
accounting  or  settlement  of  the  partnership 
afFairs  has  ever  been  made;  and  also  that 
certain  fraudulent  and  collusive  dealings,  had 
between  a  former  representative  of  the  said 
deceased  and  the  defendants,  resulted  In  an 
ostensible  settlement  of  the  partnership  af- 


fairs, and  the  cession  to  defendants  of  tfae 
interest  of  the  deceased  in  its  property;  and 
the  execution  of  certain  instruments  eridenc- 
ing  such  osteuBible  settlement,  which  instru- 
ments plaintiff  prays  may  be  canceled.  Upon 
the  trial,  findings  of  fact  were  waived,  and 
defendants  had  judgment  in  their  favor,  from 
which  the  plaintiff  appeals  without  bQI  of 
exceptions  or  statement  of  the  evidence;  so 
that  the  questions  made  arise  on  the  plead- 
ings. 

It  is  alleged  in  the  complaint,  in  substance, 
that  Lerlusou  died  February  25,  1890,  leaving 
a  will,  which  was  admitted  to  probate  In  the 
superior  coiu't  of  the  city  and  county  of' San 
Francisco  on  March  18,  1890,  and  one  S.  W. 
Raveley  was  appointed  executor  thereof;  that 
said  deceased  was  at  the  time  of  his  death, 
and  for  a  long  time  previously  had  been,  a 
member  of  said  firm  of  Newman  &  Levinson, 
which  firm  was  engaged  in  dealing  and  trad- 
ing In  sundry  claases  of  merchandise  at  the 
city  of  San  Francisco,  and  that  such  busi- 
ness was  very  extensive  and  profitable,  and 
the  assets  of  the  partnership  were  of  large 
amount  and  great  value;  that  Levlnson's  con- 
tribution to  the  capital  of  the  firm  w^as  three- 
tenths  thereof;  that  since  Levlnson's  death 
the  defendants,  his  surviving  partners,  have 
held  and  managed  the  property  and  business 
of  the  partnership,  and  taken  all  the  profits 
to  themselves;  that  on  September  6,  1800, 
said  Raveley,  as  executor,  had  certain  deal- 
ings with  tlefendants  (which  plaintiff  styles  a 
"transaction  or  proceeding,"  and  which  defend- 
ants call  a  "settlement"),  whereby  he,  claim- 
ing to  act.  in  pursuance  of  the  articles  of  copart- 
nership between  Levinson  and  defendants,  ac- 
cepted from  defendant -their  promissory  notes 
in  the  aggregate  sum  of  $20,790.88,  professedly 
"for  the  interest  of  the  estate  of  said  Lievinson 
in  said  partnership";  that  the  will  of  Levinson 
did  not  authorize  a  sale  or  transfer  of  the  in- 
terest of  his  estate  "In  any  partnership,"  and 
that  the  superior  com-t  never  authorized  or 
confii'med  a  sale  or  transfer  of  such  Interest 
"in  any  partnership."  These  allegations  of  the 
complaint  appear  to  be  undented.  The  com- 
plaint further  enters  into  a  statement  of  the 
value  of  the  assets  and  of  the  amount  of  the 
liabilities  of  the  firm,  from  which  the  result 
is  deduced  that  the  value  of  the  interest  of  the 
estate  of  the  deceased  in  the  business  and 
property  of  the  firm  was  more  than  f  120,(X)0. 
It  is  also  charged  that  the  defendants,  know- 
ing such 'value,  and  intending  to  cheat  and 
defraud  said  estate  by  various  false  repre 
sentations  and  fraudulent  practices  described 
in  detail,  and  the  exertion  of  undue  infiuence 
on  said  executor,  he  being  alleged  to  be  their 
"mere  tool,"  induced  him  to  become  party  to 
said  "transaction"  of  September  6,  1890,  and 
to  execute  certain  written  Instruments  evi- 
dencing the  same.  All  the  allegations  of 
fraud,  misrepresentation,  and  undue  Infiuence 
are  denied  in  the  answer;  and  bo  of  the  aver- 
ments respecting  the  value  of  the  interest  of 
the  estate  In  the  assets  of  the  partnership. 
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except  tliat  defendants,  while  aHeging  that 
the  appraised  yalue  of  such  interest  was  $20,- 
790.88,  yet  admit  that  the  actual  yalue  was 
a  few  hundred  dollars  In  excess  of  this  sum. 
Plaintiff  also  avers  that  "the  business  of  said 
partnership  of  John  Levinson,  William  J. 
Newman,  and  Benjamin  Newman  has  not, 
nor  have  the  affairs  thereof,  been  settled  or 
closed";  and  that  "though  demands  have 
been  often  made  uT'On  them  to  settle  the  busi- 
ness and  affairs  of  said  partnership,  and  to 
account  to  said  estate  for  the  intei-est  thereof 
in  said  partnership,  the  defendants  have  neg- 
lected and  refused,  and  stUl  neglect  and  re- 
fuse so  to  do."  These  averments  are  spe<df- 
irally  denied  In  the  answer.  Defendants  also 
set  out  at  length  the  steps  taken  by  them 
and  by  said  Raveley  for  the  adjustment  of 
the  mutual  affairs  of  the  partnership  and  the 
estate  of  the  deceased,  claiming  that  they 
proceeded  as  required  by  the  written  articles 
of  copartnership  under  which  the  firm  bad 
been  constituted;  that,  Ip  the  manner  provid- 
ed In  such  articles,  they  ascertained  to  be 
due  to  the  estate  of  Levinson  on  account  of 
bis  interest  in  the  partnership  the  said  sum  of 
$20,790.88,  which  sum,  they  allege,  they  have 
fully  paid  to  said  executor  in  discharge  of 
their  promissory  notes  mentioned  in  the  com- 
plaint; but  they  admit  a  mistake  in  this 
amount,  to  which  vie  shall  presently  advert 
The  answer  contains  many  other  affirmative 
allegations  not  necessary  to  be  stated  here. 
It  abounds,  indeed,  with  evidentiary  matter 
wblcb,  whatevtr  may  have  been  the  require- 
ments of  the  former  chancery  practice  in  such 
cases,  should,  under  our  system,  have  been 
omitted. 

The  statute  (Code  Civ.  Proc.  1583)  provides 
that:  "When  a  partnership  exists  between  a 
decedent,  at  the  time  of  his  death,  and  any 
other  person,  the  surviving  partner  has  the 
right  to  continue  in  possession  of  the  part- 
nership, and  to  settle  its  business,  but  the 
Interest  of  the  decedent  in  the  partnership 
must  be  Included  in  the  Inventory,  and  be 
appraised  as  other  property.  The  surviving* 
partner  must  settle  the  affairs  of  the  partner- 
ship without  delay,  and  account  with  the  | 
executor  or  administrator,  and  pay  over  such 
balances  as  may-  from  time  to  time  be  payable 
to  him,  In  right  of  the  decedent.  •  •  • 
And  the  executor  or  administrator  may  main- 
tain against  him  any  action  which  the  dece- 
dent could  have  maintained."  Obviously  the 
important  and  controlling  Issue  presented  by 
the  complaint  here— drawn  to  enforce  the 
duty  enjoined  on  the  surviving  partners  by 
the  law  expressed  in  this  section— and  the 
answer  of  the  defendants  is  whether  the  New- 
mans have  set'led  the  affairs  of  the  partner- 
ship, and  have  accounted  with  the  executor, 
and  paid  over  to  him  such  balances  as  were 
due  in  right  of  the  decedent.  The  plaintiff 
charges  that  they  have  failed  and  refused  to 
perform  these  duties,  and  the  defendants  deny 
the  charge.  On  the  issue  thus  made  up  the 
Judgment  was  for  the  defendant,  and,  the  evi- 
T.40p.no.l5— 65 


dence  not  being  before  us,  the  Judgment  con- 
clusively establishes,  for  purposes  of  this  ap- 
peal (and  with  the  qualification  hereafter  stat- 
ed) that  defendants  have  accounted  and  have 
paid  over  as  the  law  directs. 

It  is  the  contentim  of  the  plaintiff,  bow- 
ever,  as  we  nnderstand  his  argument,  that 
despite  the  issue  made  on  the  ultimate  fact 
of  accounting  and  settlement,  and  the  flndlng 
thereon  to  be  Implied  from  the  Judgment, 
the  allegations  of  the  defendant's  answer, 
showing  how  the  settlement  was  brought 
about,  the  Inventory  taken,  and  the  mode 
adopted  of  valuing  the  ,several  classes  of  as- 
sets, the  estimate  of  liabilities,  the  construc- 
tion placed  by  the  defendants  and  the.  exec- 
utor on  the  articles  of  cc^artnership,  and  the 
influence  oi  such  construction  on  the  settle- 
ment reached,  do  yet  demonstrate  that  the 
adjustment  made  was  wholly  vicious,  and  to 
be  treated  as  null.  But  assuming,  without 
at  all  intimating  any  opinion  <»  the  subject, 
that  those  averments  Justify  the  Inference 
that  the  executor  and  the  defendants  adopted 
a  false  basis  and  pursued  a  wrong  method 
In  their  endeavor  to  "settle  the  affairs  of  the 
partnership,"  so  that  the  result  should  be 
disregarded,  H  is  yet  apparent  that  they  Bts 
merely  matters  of  evidence,  improperly  In- 
jected into  the  pleading,  upon  which  the 
court  was  not  required  to  find  (Merrill  v.  Mer- 
rill, 102  Cal.  317,  38  Pac.  675),  and  which 
neither  add  to  nor  detract  from  the  effect  of 
the  denials  that  the  business  and  affairs  of 
the  partnership  remain  unsettled,  and  that 
defendants  have  failed  to  account  (Botto  v. 
Vandament.  67  Cal.  332,  7  Pac.  753,  and  cases 
cited).  If  the  court  had  made  the  single  ex- 
press finding' that  "the  defendants  have  ac- 
counted to  said  estate  for  the  Interest  thereof 
In  said  partnership,  and  have  paid  over  all 
balances  payable  to  the  executor  in  right  of 
said  decedent,  and  the  business  of  said  part- 
nership of  John  Levinson,  William  J.  New- 
man, and  Benjamin  Newman,  and  the  affairs 
thereof,  have  been  settled  and  closed,"  it 
would  have  been  responsive  to  the  paramount 
Issues  made  by  the  pleadings,  and,  barring 
the  exception  below  noted,  would  linques- 
tionably  sustain  the  Judgment;  It  would 
show  that  the  whole  purpose  of  the  action 
had  been  already  accomplished.  But  suoh  a 
finding,  being  within  the  issues,  and  logically 
necessary  to  support  the  Judgment,  is,  there 
being  no  express  finding,  conclusively  Implied 
(Utter  V.  Eames,  59  Cal.  5;  Wixson  v.  De- 
vlne,  80  Cal.  387,  22  Pac.  224;  Blanc  v.  Mining 
Co.,  95  Cal.  525,  30  Pac.  7(55);  and  no  finding 
or  averment  of  probative  matter— mere  items  in 
the  sum  of  the  evidence,  from  which  the  trial 
court  drew  its  final  conclusion— is  of  any  ef- 
fect to  qualify  the  ultimate  fact  thus  estab- 
lished. "The  rule  has  long  been  settled  that, 
when  the  ultimate  fact  is  found,  no  finding 
of  probative  facts  which  may  tend  to  estab- 
lish that  the  ultimate  fact  was  found  against 
the  evidence  can  overcome  the  finding  of  the 
ultimate  fact"    GUI  v.  Driver.  90  CaL  74, 
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27  Pac.  64;  Smith  r.  Acker,  62  Cal.  217.  "It 
has  been  repeatedly  held  that  a  finding  of 
the  court  cannot  be  impeached  upon  the 
ground  that  It  Is  contrary  to  the  evidence, 
otherwise  than  by  a  motion  for  new  trial  and 
statement  of  evidence  upon  the  motion.  We 
can  consider,  npcm  appeal  from  the  Judgment, 
only  the  ultimate  facts  found  by  the  court, 
and  not  the  probative  facts,  which  have  no 
proper  place  in  the  findings."  Pico  v.  Guyas, 
47  Cal.  178.  We  are  Informed  by  the  brief 
for  plaintiff  here  that  an  appeal  has  been 
taken  from  the  order  of  the  court  below  de- 
nyhig  his  (plaintiff's)  motion  for  new  trial 
of  this  action,  and  that  In  the  record  upon 
that  appeal  the  evidence  is  shown.  To  the 
appeal  from  the  order  should  be  relegated  the 
consideration  of  the  more  Important  ques- 
tions which  appellant  has  so  zealously,  even 
vehemently,  urged  on  the  present  record. 

The  defendants  state  in  their  answer  that, 
by  reason  of  an  unintentional  mistake  occurs 
ring  In  the  preparation  of  the  balance  sheet 
on  which  the  settlement  with  the  executor 
was  founded,  the  payments  made  by  them  to 
the  executor  were  less  than  they  should 
have  been  by  the  sum  of  $593.18.  The  error, 
defendants  allege,  was  discovered  in  the 
month  of  April,  1892,  and  thereupon  they 
tendered  such  sum,  with  Interest,  in  all  $6G2,- 
40,  to  the  plaintiff,  but  he  refused  It.  They 
aver  their  readiness  and  willingness  to  pay 
the  same  whenever  plaintiff  will  receive  it, 
but  made  no  deposit  thereof  In  court.  This 
matter  appearing  in  the  answer  is  a  limita- 
tion upon  the  denial  of  plaintiff's  allegation 
that  the  affairs  of  the  partnership  remain  un- 
settled. The  denial  stands  with  a  pro  tanto 
exception  of  the  alleged  error.  It  is  a  state- 
ment of  part  of  the  result  Involved  In  the 
final  adjustment,  which  is  the  ultimate  fact 
In  dispute,  and  Is  In  no  respect  similar  to  the 
evidentiary  matter  set  out  In  the  answer 
describing  the  manner  in  which,  and  the 
theory  upon  which,  the  adjustment  was 
made.  It  shows  that  a  substantive  part  of 
the  plaintiffs  cause  of  action  Is  by  the  plead- 
ings put  beyond  controversy. 

ResiMndents  argue  that  plaintiff  Is  not  en- 
titled to  Judgment  for  the  sum  admitted  to 
be  due,  because,  tfiey  say,  he  would  thus 
recognize  the  validity  of  the  settlement  be  is 
seeking  to  overthrow.  But  to  the  extent 
that  the  settlement  is  affected  by  the  error  of 
$593.18  in  the  balance  sheet,  it  is  overthrown 
by  the  allegations  of  the  defendants  them- 
selves. It  is  of  no  moment,  as  regards  the 
final  relief  to  be  granted,  that  the  error  to 
the  prejudice  of  the  estate  arose  from  an  in- 
advertent mistake  admitted  by  defendants, 
and  not  from  the  Intentional  fraud  charged 
by  plaintiff.  Belknap  v.  Sealey,  2  Duer,  571, 
cited  with  approval  in  Johnson  v.  Polhemus, 
99  Cal.  240,  33  Pac.  908.  See  Zellerbach  v. 
Allenberg,  99  Cal.  68,  33  Pac.  786.  It  is  also 
objected  that  philntlff  should  not  recover 
what  he  had  positively  declined  to  accept 
This  consideration  is  of  no  weight  in  such  a 


case.  A  judgment  should  be  "the  simple 
sentence  of  the  law  upon  the  material  ulti- 
mate facts  admitted  by  the  pleadings  or 
foimd  by  the  court"  (Gregory  v.  Nelson,  41 
Cal.  282);  and,  as  the  record  here  contained 
matter  showing  that,  within  the  proper  scope 
of  the  action,  the  plaintiff  was  entitled  to 
some  further  payment  in  right  of  the  dece- 
dent, the  appropriate  sentence  of  the  law 
should  have  emanated  from  the  court,  the 
previous  contumacy  of  the  plaintiff  notwith- 
standing. The  cause  should  be  remanded, 
with  instructions  to  the  court  below  to  render 
Judgment  in  favor  of  plaintiff  for  tfaie  sum  of 
$662.40. 

We  concur:  VANCLIBF,  C;  BELCHEB,  C. 

PER  CURIAM.  For  the  reasons  glresa  In 
the  foregoing  opinion,  the  cause  is  remanded, 
with  instructions  to  the  court  below  to  render 
judgment  la  favor  of  plaintiff  for  the  sum  of 
$662.40. 


(107  Cal.  577> 
HELLINGS  et  al.  v.  HBTDBNFELDT.    (No. 

15.884.) 
(Supreme  Court  of  California.    Jane  29,  1895.) 
Elkctiok  of  Remedies  — Costbaot  —  TsssERor 

FEnFOBMANCB. 

1.  Where  it  was  agreed  that  defendant 
would  pay  a  certain  amount  to  plaintiffs  in  con- 
sideration that  plaintiffs  would  dismiss  certain 
proceedings  then  pending  in  the  probate  court, 
and  defendant  afterwards  notified  plaintlffB  that 
she  rescinded  and  withdrew  from  the  agree- 
ment, plaintiffs  cannot  maintain  an  action  to  re- 
cover the  amount  stipulated  to  be  paid,  while  at 
the  same  time  continuing  to  prosecute  the  pro- 
ceedings in  the  probate  court. 

2.  The  mere  fact  that  plaintiffs  offered  to 
perform  will  not  entitle  plaintiffs  to  recover 
where  the  offer  was  not  bona  fide,  and  was  not 
kept  good. 

Department  2.  Appeal  from  superior  court. 
city  and  county  of  San  Francisco;  J.  V. 
Coffey,  Judge. 

Action  by  Zeila  O.  HelUngs  and  otliers 
against  Elizabeth  A.  Heydenfeldt  to  recover 
certain  moneys  alleged  to  be  due  on  a  con- 
tract. Defendant  had  Judgment,  and  plain- 
tiffs appeal.   Affirmed. 

T.  M.  Osmont,  C.  P.  Robinson,  and  H.  I. 
Kowalsky,  for  appellants.  Knight  &  Heg- 
gei-ty  and  Pierson  &  Mitchell,  for  respond- 
ent. 

McFARLAND,  J.  This  action  was  brought 
by  the  plaintiffs,  who  are  children  and  helra 
at  law  of  Solomon  Heydenfeldt,  deceased, 
against  the  defendant,  who  is  the  surviving 
wife  of  said  deceased,  to  recover  various 
amounts  of  money  alleged  to  be  due  plain- 
tiffs by  defendant  upon  a  c«tain  alleged 
written  contract  made  by  and  .between  said 
parties.  A  demurrer,  general  and  special, 
to  the  complaint,  was  overruled;  and  after 
answer  and  trial  the  court  made  findings, 
and  rendered  Judgment  in  t&Yor  at  defend- 
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ant     Plaintiffs   appeal   from  the  judgment 
and  from  an  order  denying  a  new  trial. 

Xb'e  main  facts  are  these:  The  deceased, 
iSolomon  Heydenfeldt,  left  a  will,  In  which, 
after  declaring  that  he  had  made  proTlalon 
for  his  children,  he  gave  nearly  all  his  prop- 
erty to  the  defendant  herein  for  her  life; 
providing,  however,  that  she  might  dispose  of 
the  personal  property  dujrlng  hee  Ufe,  and 
might  by  will  distribute  the  real  property 
among  the  children  in  such  proportions  as 
she  might  choose.  The  -will  was  duly  pro- 
bated, and  letters  Issued  to  the  executors 
named  therein.  Afterwards  the  plalntUCs 
herein  filed  in  the  probate  court  petitions  tot 
the  revocation  of  the  probate  of  said  will, 
in  which,  among  other  things,  they  made  se- 
rious charges  against  the  character  of  the  de- 
fendant, alleging  that  she  was  not  the  wife 
of  the  said  deceased,  that  her  children  were 
not  the  children  of  the  deceased,  and  that 
she  was  guilty  of  acts  of  unchastity  and 
many  other  heinous  offenses,  not  necessary 
to  be  here  repeated.  Respondent  was  very 
much  affected  and  troubled  by  these  charges, 
and  sought  Mr.  Adolph  Sutro,  who  had  been 
a  friend  of  her  deceased  husband,  and  asked 
him  to  endeavor  to  stop  these  proceedings  of 
the  appellants.  She  gave  him  her  written 
authority  to  act  in  the  premises,  but  on  the 
same  day  she  changed  her  mind,  and  revoked 
i>aid  authority.  Afterwards,  in  response  to  a 
letter  from  Sutro,  she  went  to  see  him,  and 
after  a  good  deal  of  negotiation  Sutro  ob- 
tained from  appellants  a  written  offer  of 
compromise,  of  which  the  following  is  a  copy: 
"We,  the  undersigned,  plaintiffs  in  the  con- 
tested will  case  of  siolomon  Heydenfeldt,  de- 
ceased, now  pending  in  department  No.  9  of 
[he  superior  court  of  the  city  and  county  of 
San  Francisco,  hereby  agree  to  and  do  ac- 
cept in  full  satisfaction  the  sum  of  sixty-five 
thousand  ($65,000)  dollars,  to  be  distributed 
as  follows,  to  wit:  To  Zeiia  O.  Hellings  the 
sum  of  twenty  thousand  (?20,000)  dollars  and 
the  payment  of  a  ten  thousand  ($10,000)  dol- 
lar mortgage  on  her  property;  to  Thomas  O. 
Heydenfeldt  the  sum  of  five  thousand 
($5,000)  dollars  and  the  payment  of  a  ten 
thousand  ($10,000)  dollar  iportgage  on  his 
property;  to  Frederick  O.  Heydenfeldt  the 
sum  of  five  thousand  ($5,000)  dollars;  to  Ine 
O.  Heydenfeldt  the  siim  of  five  thousand 
^5,000)  dollars;  to  Solomon  Heydenfeldt, 
Jr.,  the  sum  of  ten  thousand  ($10,000)  dollars. 
Simultaneously  with  the  payment  of  said 
sum  of  sixty-five  thousand  ($65,000)  dollars 
within  thirty  (30)  days  from  this  date,  we 
agree  to  withdraw  the  said  complaint,  and 
each  Individually  agree  to  sign  a  release 
from  all  claims  and  demands  against  said  es- 
tate and  said  defendants,  each  paying  Its 
own  cost  and  lawyer's  fees.  We  further- 
more agree,  upon  the  execution  of  the  cove- 
nants herein  contained,  to  sign  a  document 
withdrawing  and  recalling  all  charges  of  a 
personal  character  made  in  our  complaint  In 
the  above-mentioned  case.  In  case  of  failure 


on  our  putt  to  faithfully  carry  out  this  agree- 
ment, we  each  individually  bind  ourselves  in  . 
the  sum  of  ten  thousand  ($10,000)  dollars,  to 
be  paid  to  the  defendants  in  the  above-men- 
tioned case  as  accrued  and  forfeited  dam- 
ages. If  no  acceptance  la  made  by  Mrs.  E. 
A.  Heydenfeldt,  the  party  defendant  in  the 
above-mentioned  case,  within  tliree  days 
from  the  date  hereof,  this  instrument  to  be 
null  and  void.  San  Francisco,  November  7, 
1891.  Zeila  O.  HeUings,  Frederick  O.  Hey- 
denfeldt, Thos.  O.  Heydenfeldt,  Ine  O.  Hey-  . 
denfeldt  By  Thos.  O.  Heydenfeldt,  Guard- 
Ian."  To  this  was  attached  the  following: 
"I  hereby  agree  to  the  terms  of  the  above 
Instrument,  and  bind  myself  to  pay  thb  sum 
of  sixty-five  thousand  ($65,000)  dollars  to  the 
I)er8ons  named  therein  within  thirty  days, 
provided  that  all  of  the  conditions  tmpodied 
upon  the  plaintiffs  In  the  above-mentioned 
cause  are  faithfully  carried  out;  and  on  my 
failure  to  carry  out  the  conditions  imposed 
upon  me  in  the  above  instrument  I  agree  to 
pay  to  the  plaintifCs  in  the  said  cause  the 
sum  of  ten  thousand  ($10,000)  dollars  as  ac- 
crued and  forfeited  damages.  San  Francisco, 
November  7,  1891."  To  this  latter  writing 
the  respondent  signed  her  name  on  the  same 
day— November  7,  1891— In  the  presence  of 
said  Sutro.  After  signing  it,  at  her  request, 
the  following,  written  by  Mr.  Sutro,  was 
added:  "I  sign  the  confirmation  of  the  above 
agreement  with  the  understanding  that  I 
have  already  paid  in  cash  twenty-five  hun- 
dred ($2,500)  dollars  for  the  account  of  Solo- 
mon Heydenfeldt,  Jr.,  and  have  given  my 
obligation  to  pay  sevmty-flve  ,  hundred 
($7,500)  dollars  more,  which  covers  the 
amount  of  ten  thousand  ($10,000)  dollars  pay- 
able under  the  above  agreement  to  Solomon 
Heydenfeldt,  Jr.  San  Francisco,  November 
7,  A891.  Mrs.  B.  A.  Heydenfeldt"  "Wit- 
ness: Adolph  Sutro."  At  the  time  respond- 
ent signed  as  aforesaid  she  and  Mr.  Sutro 
supposed  that  the  property  left  by  her  de- 
ceased husband  was  of  the  value  of  from 
$200,000  to  $300,000.  and  that  if  she  faUed 
to  comply  with  the  contract,  she  at  mo8t> 
would  only  be  liable  In  the  amount  of  $10,- 
000.  A  few  days  afterwards  she  was  In- 
formed by  the  executors  that  she  had  agreed 
to  pay  more  than  her  interest  in  the  property 
was  worth.  The  whole  assessed  valuation 
of  the  estate  of  the  said  deceased  was  only 
$107,548.90,  in  which  she  had  a  life  estate, 
as  aforesaid.  On  November  13,  1891,— six 
days  after  the  signing  of  said  instrum^it— 
she  served  a  written  notice  on  appellants 
that  she  rescinded  said  Instrument,  and  with- 
drew her  acceptance  thereof,  and  refused  to 
perform  or  be  bound  by  it,  and  released  and 
absolved  appellants  from  any  compliance 
therewith.  After  the  service  of  this  notice, 
appellants  did  not  withdraw  their  said  peti- 
tions In  probate,  or  sign  any  release  or  docu- 
ment recalling  said  charges  of  a  personal 
nature  against  respondent,  nor  did  they  make 
any  attempt  to  offer  to  do  so  until  the  last  of 
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eald  30  days  mentioned  In  said  conthict;  and 
.  in  tbe  meantime  they  continued  to  prosecute 
In  the  probate  court  tbe'lr  said  petitions  for 
the  revocation  of  the  probate  of  said  will. 
About  10  o'clock  at  night  on  December  7, 
ISOl,  the  last  of  said  30  days,  two  men,  who 
were  clerks  of  the  attorneys  of  some  of  the 
appellants,  undertook  to  serve  a  certain  pa- 
per on  respondent  as  she  was  going  through 
the  yard  of  her  residence.  She  was  fright- 
ened by  the  men,  and  ran  away  from  them 
/  Into  her  house.  The  paper  was  thrown  after 
her,  and  was  found  in  the  yard  the  next 
morning.  It  is  contended  by  appellants  that 
this  paper  constituted  an  offer  by  appellants 
to  perform  their  covenants  contained  in  said 
contract  of  November  7th.  This  paper  was 
not  signed  by  any  one  of  the  appellants,  but 
th^  paper  was  prepared  and  the  names  of 
appellants  signed  to  It  by  persons  who  were 
merely  the  attorneys  at  law  of  some  of  said 
appellants,  and  who  subscribed  the  paper  as 
"their  attorneys."  The  court  below  found 
that  this  paper  was  not  on  its  face  an  ofFer 
to  perform  the  covenants  of  said  instrument 
of  November  7tb,  that  the  same  was  not 
made  in  good  faith,  and  that  it  was  not  ex- 
ecuted by  appellants  in  accordance  with  the 
provisions  of  said  instrument  of  November 
7th;  and,  In  our  opinion,  these  findings  were 
correct.'  .Moreover,  after  this  alleged  offer, 
the  appellants  continued  the  prosecution  of 
said  petitions  In  the  probate  court  as  before. 
On  December  12,  1891,  respondent  filed  a  pe- 
tition for  family  allowance  in  said  probate 
court,  and  the  appellant  Hellings  filed  a  writ- 
ten opposition  thereto,  in  which  she  averred, 
among  other  things,  that  respondent  was  not 
the  wife,  and  her  children  not  the  children, 
of  said  Solomon  Heydenfeldt,  deceased.  On 
January  30,  1892,  an  amendment  was  made 
to  appellants'  petition,  In  which  the  aver- 
ments of  the  original  petition  were  adopted 
and  renewed.  On  January  21,  1892,  appel- 
\ants  resisted  respondent's  motion  to  dismiss 
the  contest  In  the  probate  court,  and  in  va- 
rious ways  appellants  prosecuted  said  con- 
•tests  to  and  after  tbe  commencement  of  this 
action.  This  contest  in  the  probate  court 
was  carried  on  by  appellants  for  more  than 
a  year  after  the  commencement  of  this  pres- 
ent action. 

The  court  found  that  respondent,  owing  to 
her  mental  and  physical '  condition,  was  not 
competent  to  make  the  said  contract;  but  the 
record  presents  some  embarrassing  questions 
as  to  the  rulings  of  tbe  court  about  the  ad- 
missibility of  evidence  on  the  Issue  of  the  com- 
petency of  respondeat,  which,  under  our  views 
of  the  case,  we  do  not  deem  it  necessary  to 
determine.  Tbe  court  also  found  that  there 
was  no  authority  for  signing  the  name  of  the 
infant  Ine  O.  Heydenfeldt  to  the  said  con- 
tract, and  that  the  modification  of  the  con- 
tract made  by  the  respondent  was  not  ac- 
cepted by  the  appellants,  and  made  a  num- 
ber of  other  findings,  each  of  which,  If  cor- 
rect, separately  and  Independently  supports 


the  Judgment.  But  that  we  will  also  pass 
over.  The  complaint  does  not  go  upon  tbe 
theory  that  appellants  are  oititled  to  tbe  ac- 
tual damages  suffered  by  respondent's,  re- 
pudiation of  tbe  contract, — such  damages  as 
are  ordinarily  recoverable  upon  the  breach 
of  an  executory  contract.  The  action,  tbouglv 
not  technically  such,  is  in  the  nature  of  an 
action  for  specific  <performance;  that  Is,  ap- 
pellants sought  to  compel  respondent  to  pay 
the  full  amounts  of  the  exact  sums  of  money 
specified  In 'the  contract,  with  legal  Interest 
from  its  date.  They  contend  that  the  con- 
tract was  "an  obligation  to  pay  money  only," 
and  that  tbe  damage  is  "tbe  amount  due  by 
the  terms  of  tbe  obligation,  with  Interest 
thereon,"  as  expressed  In  section  8302  of  tbe 
CMl  Code.  No  damage  is  alleged  or  proven, 
but  Judgment  is  sought  for  tbe  specific 
amounts  of  money  mentioned  In  the  contract, 
just  as  though  the  action  were  upon  a  prom- 
issory note.  This  Is  undoubtedly  tbe  rule 
when  the  consideration  has  passed  to  the 
obligor,  and  he  has  given  an  absolute  prom- 
ise to  pay.  But  when  the  consideration  has 
not  passed,  when  the  contract  is  executory 
on  both  sides,  when  the  promise  of  the  ob- 
ligor Is  contingent  up<m  the  performance  of 
covenants  by  the  other  party,  then  the^ 
amount  named  to  be  paid  Is  not  by  any 
means  the  absolute  measure  of  damage  .for 
a  breach  of  the  contract.  In  such  a  case  the 
amount  named  to  be  paid  Is  not  tbe  measure 
of  damage  unless  the  promisee  has  done  the 
things  required  of  him  to  be  done,  <»'  haa 
made  a  bona  fide  and  valid  ofter  and  tender 
thereof,  so  as 'to  pass  the  consideration  to 
the  promisor.  If  A.  promises  to  deliver  to 
B.  within  a  certain  time  a  certain  number 
of  tons  of  wheat,  and  B.  promises  to  pay  to 
A.  upon  such  delivery  $10,000,  but  afterwards 
notifies  A.  that  he  will  not  comply  with  his 
contract,  A.  may  consider  the  contract  bro- 
ken, and  sue  B.  for  the  actual  damage.  If 
any  such  he  has  suffered,  and  In  such  case 
the  measure  of  damage  would  be  the  dlBfer- 
ence  between  the' value  of  the  wheat  at  cer- 
tain different  dates;  or  he  may  elect  to  con- 
sider the  wheat  as  tbe  property  of  B.,  and 
take  steps  to  pass  him  the  title.  In  which 
event  he  may  recover  the  whole  amount  to 
be  paid.  3  Pars.  Coqt.  p.  223  et  seg.  Bat 
he  cannot  keep  the  wheat  and  also  recover 
the  purchase  price.  In  most  of  the  reported 
cases  touchiug  this  question  the  subject-mat- 
ter of  the  contract  has  been  property,  real 
or  personal;  but  the  same  rule  obtains  when 
the  covenants  of  one  of  the  parties  to  the 
contract  Is  for  personal  acts  or  omissions. 
In  tbe  case  at  bar  the  appellants,  after  hav- 
ing received  notice  from  respondent  that  she 
repudiated  the  contract,  might  have  elected 
to  recover  of  her  the  actual  damage— If  any 
such  could  be  shown— which  they  suffered 
by  reason  of  her  withdrawing  from  the  con- 
tract. But  they  could  not  recover  the  whole 
of  the  specific  amounts  of  mopey  stipulated 
In  the  original  contingent  promise  of  respond- 
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ent  while  retaining  the  consideration  tor 
which  that  promise  was  made;  that  is,  while 
refusing  to  carry  cut  their  covenants  for  per- 
sonal acts  and  omissions  iMX>ylded  for  In  the 
contract,  and  continuing  to  prosecute  their 
said  petitions  In  the  probate  court  and  their 
charges  against  respondent  That  would  be 
like  the  conduct  of  a  vendw  who  sought  to 
both  keep  the  goods  and  recover  the  price. 
Appellants  contend  that  it  was  enough  to 
offer  to  perform,  and  that.  If  their  offer  was 
not  good,  they  were  excused  from  mailing 
any  '  offer  by  respondent's  notice  that  she 
would  not  perform.  Their  complaint,  how- 
ever,  rests  upon  an  alleged  offer,  and  not 
npon  an  excuse  for  not  making  an  offer.  But 
it  is  clear  that  In  this  case  appellants  could 
not  recover  from  respondent  the  specific 
amounts  of  money  named  (In  principle,  the 
purchase  price)  without  performing  their 
covenants,  or  making  a  bona  fide  offer  and 
tender  of  performance,  and  remaining  in  a 
position  to  keep  that  offer  and  tender  good. 
This  they  did  not  do.  They  did  not  perform 
any  of  their  covenants;  and  their  alleged  ten- 
der of  performance,  in  addition  to  defects 
hereinbefore  noticed,  was  evidently  not  bona 
fide,  and  was  not  kept  good.  By  continuing 
to  prosecute  the  proceedings  In  the  probate 
court,  they  themselves  broke  the  contract 
They  put  it  out  of  their  power  to  perform 
their  covenants,  for  they  continued  to  do  the 
things  which  those  covenants  restrained 
them  from  doing.  They  were  like  the  ven- 
dor of  wheat  who,  while  consuming  the  wheat 
himself,  is  suing  the  vendee  for  its  price. 
For  these  considerations,  without  determin- 
ing other  questions  in  the  case,  we  think 
that  the  Judgment  should  be  affirmed.  Judg- 
ment and  order  appealed  frmn  affirmed. 

We  concur:    HENSHAW,  J.;  TEMPLE,  J. 


(1C7  Cal.  066) 

CORBIT  V.  KIMBALL.    (No.  10,539.) 
(Supreme  Conrt  of  Caiifomia.    July  3,  1895.) 

Agent— AuTHoniTY  to  Bind  Priscipai. 
Where  a  wife  purchased  a  part  of  a  tract 
of  land  as  agent  for  li«r  husband,  the  huslrand  is 
bound  when  the  transaction  was  fair,  and  there 
was  no  misunderstandins  between  her  and  the 
seller,  though  the  husband  believed  she  was 
buying  the  whole  tract 

Department  2.  Appeal  from  superlw  court, 
San  Luis  Obispo  county;  V.  A.  Gregg,  Judge. 

Action  by  John  Corbit  against  John  A. 
Kimball.  Defendant  appeals  from  the  judg- 
ment against  him.    lieversed. 

F.  A.  Dom  and  Wm.  Shipsey,  for  appel- 
lant.    WilcoxoD  &  Bouldin,  for  respondent. 

HENSHAW,  J.  Plaintiff  avers  that  he 
gave  to  defendant  $1,300,  with  which  to  bny 
a  certain  piece  of  land,  containing  about 
40  acres,  and  that  defendant  piurchased  the 
land  with  the  money,  taking  the  deed  in  his 
own  name.     He  asks  that  defendant  be  de- 


clared bis  trustee,  and  be  compelled  to  con- 
vey. Defendant,  for  answer,  denies  these 
allegations,  and  avers,  with  other  matters 
not  necessary^  to  this  consideration,  that  he 
purchased  the  property  from  its  owner,  Gtold- 
tree,  for  himself  and  his  own  use,  Goldtree 
agreeing  to  accept  In  payment  therefor  the 
sum  of  $1,300,  or  a  promissory  note  for  tihat 
amount  He  received  his  deed  upon  July 
12.  1893.  Thereafter  one  H.  B.  Ctorblt,  wife 
of  plaintiff,  purchased  from  him,  for  a  con- 
sideration of  $1,300,  30  of  the  40  acres,  de- 
fendant reserving  ten  acres  and  certain 
water  rights.  He  further  avers  that  he  has 
made  a  deed  to  said  M.  B.  Ciorblt  of  the  land 
purchased  by  her,  and,  she  being  dead,  ex- 
presses his  willingness  to  make  any  proper 
additional  conveyance  to  her  representa- 
tives. The  court  finds  that  plaintiff  de- 
sired to  purchase  the  40  acres  because  its 
water  rights  would  enhance  the  value  of 
his  contiguous  land;  that  plaintiff-  never 
employed  defendant  to  negotiate  or  purchase 
fOr  him  the  Goldttee  land;  that  defendant 
did  purchase  the  land  for  his  own  nsd,  as 
above  set  forth;  that,  after  said  purchase, 
plaintiff's  wife  (who  had  become  the  owner 
by  gift  deed  of  tfce  community  land)  con- 
tracted and  agreed  with  defendant  to  buy 
30  of  the  40  acres,  and  paid  him  therefor 
$1,300;  that  defendant  paid  Ooldtree  this 
money  for  his  land;  that  defendant,  during 
the  lifetime  of  idalntlfTs  wife,  had  made  her 
a  deed  of  the  land  so  purchased  by  her;  and 
that  before  the  commencement  of  this  ac- 
tion, he  had  tendered  to  plaintiff  "a  good 
and  sufflcieut  deed  to  that  portion  of  said 
forty  acres  of  land  sold  to  said  M.  B.  Cor- 
bit" The  court  further  finds  that  plaintiff 
furnished  to  said  M.  B.  Corbit  said  sum  of 
$1,300,  paid  by  her  as  stated;  that  in  making 
said  purchase  from  said  Kimball,  as  afore- 
said, said  M.  B.  Corbit  acted  as  the  agent  of 
plaintiff,  and  plaintiff  understood  and  be- 
lieved that  said  M.  B.  Corbit  was  purchasing 
the  whole  of  said  40  acres  of  land,  and  de- 
fendant knew,  or  had  reason  to  know,  that 
the  $1,300  received  by  him  from  M.  B.  Cor- 
bit was  the  money  of  this  plaintiff.  Upon 
these  findings  the  court  bases  a  decree  that 
defendant  either  pay  to  plaintiff  $1,300,  or 
make  to  him  a  conveyance  of  the  40  acres. 
Aside  from  any  question  of  variance  between 
the  allegations  and  proofs,  this  decree  can- 
not stand.  No  doubt  is  cast  by  the  court 
upon  the  faimesa  of  the  transaction  betwem 
defendant  and  plaintiff's  wife.  In  that 
transaction  Mrs.  Corbit,  It  is  found,  was 
acting  as  agent  for  her  husband.  It  is 
elementary  that  an  agent's  acts  within  the 
scope  of  his  authority  bind  the  principal. 
There  was  no  misunderstanding  between 
Mrs.  Corbit  and  the  defendant  She  paid 
what  she  agreed  to  pay,  and  received  what 
she  agreed  to  buy.  That  plaintiff  believed 
his  wife  was  purchasing  all,  when  In  fact 
she  was  purchasing  bnt  part,  did  not  affect 
the   situation   of  the   parties.    Neither  did 
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the  fact  that  tbe  defendant  knew,  or  had 
reason  to  know,  tbat  tbe  money  paid  to  him 
was  the  husband's  money.  It  is  not  even 
found  that  the  defendant  knew,  or  had 
reason  to  know,  that  tlie  husband  thought  his 
wife  waa  purchasing  the  whole  tract.  The 
judgment  appealed  from  is  reversed,  and  the 
cause  remanded. 

We  concur:  McFARLAND,  J.;  TEMPLE,  J. 


(107  Cal.  614) 

In  re  SALMON'S  BSTATD.    (No.  18,454.) 

(Supreme  Court  of  Californiar   July  2,  1895.) 

Wills— Omission  of  Cbilb— Parol  Eviobncb. 

1.  CIt.  Code,  $  1307,  proTides  tliat  when  a 
testator  omits  to  provide  in  his  will  for  any  of  his 
children,  or  the  issue  of  a  deceased  child,  unless 
it  appears  that  such  omission  was  intentional, 
such  child  must  have  the  same  share  in  the  es- 
tate as  in  case  of  intestacy.  Mdd,  that  parol  evi- 
dence is  not  admissible  to  show  that  the  testator 
intended  to  omit  a  child  whom  he  has  not  men- 
tioned in  his  will. 

2.  The  fact  that  the  testator  left  a  small 
legacy  to  the  wife  of  k  deceased  son,  but  omit- 
ted to  provide  for  the  issue  of  said  sdn,  does  not 
show  an  intention  to  omit  such  issue. 

Department  1.  Appeal  from  superior  court 
San  Joaquin  county;  J.  K.  Law,  Judge. 

Certain  devisees  appeal  from  an  order  of 
the  probate  court  distributing  the  estate  of 
Cutler  Salmon,  deceased.    Affirmed. 

.  Nutter  &  De  Vries  and  Jas.  H.  &  J.  B. 
Budd,  for  appellants.  Nicol  &  Orr,  for  re- 
spondents. 

VAN  FLEET,  J.  Decedent  failed  to  men- 
tion or  provide  in  his  will  for  certain  grand- 
children, tbe  issue  of  two  deceased  sons,  Jobn 
and  Alexander.  He  did,  however,  leave  a 
small  legacy  to  tbe  widow  of  each  of  said 
sons,  the  mothers  of  his  said  grandchildren. 
On  distribution,  the  omitted  grandchildren 
claimed  and  were  given  tbe  share  of  said  es- 
tate which  they  would  have  taken  had  tbe  de- 
cedent died  intestate.  Certain  of  the  devisees 
appeal  from  tbe  decree. 

At  the  hearing  appellants  offered  evidence 
to  the  effect  that  the  testator,  in  giving  di- 
rections for  the  drafting  of  his  will,  stated 
that  his  son  Alexander's  estate  had  cost  bim 
$0,000  and  trouble,  and  that  be  would  not 
give  tbat  family  anything,  but  would  give 
Alexander's  widow  $500;  that,  as  for  John's 
family,  be  would  give  the  widow  $1,000,  but 
the  boys  must  look  out  for  themselves.  This 
evidence  was  excluded,  and  its  exclusion  Is 
assigned  as  error.  The  question  involved  is 
whether  evidence  extrinsic  of  the  language 
of  tbe  will  itself  can  be  resorted  to  for  the 
purpose  of  determining  whether  the  omission 
of  one  entitled,  in  the  event  of  intestacy,  to 
take  of  tbe  estate,  was  intentional  on  the  part 
of  the  testator,  tbe  presumption  being  that  it 
was  not  Tbe  question  is  not  a  new  one  in 
this  state.  Section  1307  of  the  Civil  Code 
provides:  "When  any  testator  omits  to  pro- 
vide In  bis  will  for  any  of  bis  cblldren,  or 


for  tbe  issue  of  any  deceased  child,  unless 
it  appears  that  such  omission  was  intention- 
al, sucb  child,  or  the  issue  of  such  child, 
must  have  tbe  same  share  in  the  estate  of 
the  testator  as  if  be  bad  died  Intestate,"  etc. 
This  provision  was  a  part  of  the  statute  of 
wills  before  the  adoption  of  tbe  Codes,  and 
first  received  a  construction  at  tbe  hands  of 
this  court  in  Estate  of  Oarraud,  35  Cal.  336. 
In  that  case  it  was  held,  after  quite  an  ex- 
tended review  of  the  authorities  and  the 
principles  involved,  that  tbe  statute  did  not 
modify  the  common-law  rule  upon  the  sub- 
ject which  limited  the  investigation  for  de- 
termining the  testator's  intention  to  the  face 
of  tbe  will;  and  tbat  parol  evidence  was  not 
admissible  for  such  purpose.  After  referring 
to  this  and  other  provisions  of  the  statute,  it 
is  there  said:  "These  provisions  exhibit  the 
Intention  of  the  legislature,  not  only  to  ad- 
here to  tl^e  safeguards  which  tbe  common 
law  provided  as  a  protection  against  fraud, 
but  rather  to  increase  and  strengthen  them 
by  new  enactments.  With  this  view,  nothing 
sbort  of  an  explicit  enactment,  leaving  no 
room  for  construction,  would  lead  us  to  tbe 
conclusion  that  the  legislature  intended  to 
substitute  for  tbe  written  will,  as  the  ex- 
ponent of  tbe  testator's  intentions,  the  loose 
and  always  uncertain  evidence  of  acts  and 
declarations  resting  in  parol,  and  which  are 
liable  to  be  perverted  by  the  frail  memories, 
obtuse  understandings,  or  fraudulent  motives 
of  persons  called  to  testify  after  the  death 
of  the  testator."  The  rule  there  announced 
has  since  remained  the  law  of  this  state,  and 
is  distinctly  sustained  and  reaflBxmed  in  the 
more  recent  case  of  Estate  of  Stevens,  83 
CaL  323,  23  Pac.  379,  where  the  question 
arose  under  precisely  similar  circumstances 
as  in  the  case  at  bar.  There  the  testator  had 
left  his  entire  estate  to  his  wife,  without 
mentioning  his  two  children.  In  the  contest 
for  a  share  of  the  estate  made  by  one  of  the 
latter,  tbe  widow  offered  to  show  by  the  dec- 
larations of  the  testator,  made  contempo- 
raneously with  tbe  writing  and  execution  of 
his  will,  that  bis  children  were  intentionally 
omitted;  but  tbe  evidence  was  not  admitted. 
In  reviewing  the  action  of  the  lower  court  it 
is  said:  "Tbe  decision  of  this  court  in  Gar- 
raud's  Case  has  stood  too  long  without  chal- 
lenge to  be  overruled  without  very  strong 
reasons.  It  is  sustained  by  very  powerful 
reasoning  in  the  able  opinion  of  Justice  Crock- 
ett We  think  It  our  duty  to  follow  it  and. 
In  accordance  with  the  rule  there  declared, 
we  must  hold  that  the  court  below  did  not  err 
in  excluding  the  offered  declarations  of  the 
testator." 

It  is  farther  contended,  however,  tbat  the 
fact  that  the  testator  mentions  the  widows  of 
his  deceased  sons,  the  mothers  of  the  omitted 
grandchildren,  is  sufficient  of  itself,  to  show, 
without  resort  to  extrinsic  facts,  that  the  tes- 
tator had  his  grandchildren  in  h^  mind,  and 
rebuts  the  presumption  that  they  were  foi- 
gotten.    This  position  is  equally  ontenable 
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with  the  first.  While  the  authorities  of  other 
states  are  far  from  being  unlfonn  or  har- 
monious upon  the  subject,  it  is  weil  settled 
in  this  state  that  the  mere  fact  tliat  a  testator 
mentions  one  closely  related  by  blood,  or  in- 
timately associated  in  family  relations,  with 
the  omitted  heir,  does  not  show,  as  matter  of 
construction,  that  the  omitted  one  was  in  his 
mind,  and  that  the  omission  was  intentional. 
Estate  of  Utz,  43  Cal.  200;  Bush  t.  Lind- 
sey,  44  Cal.  121;  Estate  of  Stevens,  83  Cal. 
323,  23  Pac.  379.  In  Bush  t.  Lindsey,  supra, 
the  testator  devised  Us  property  to  the  child 
of  a  deceased  son,  but  did  not  mention  chil- 
dren of  the  testator  then  living.  It  was  held 
that  this  did  not  show  that  he  Imd  his  chil- 
dren in  mind  and  Intended  to  omit  them. 
In  Estate  of  Steven;,  supra,  the  testator  fail- 
.  ed  to  mention  or  provide  for  Ms  daughter,  but 
left  a  legacy  to  her  ehlld,  the  testator's  grand- 
son; and  it  was  held  that  the  fact  that  he 
mentioned  liis  daughter's  child  did  not  neces- 
sarily imply  that  the  daughter  was  In  his 
mind,  and  she  was  permitted  to  take  as  a 
pretermitted  heir. 

We  think  the  court  was  correct  in  Its  ruling 
upon  the  offered  evidence  and  upon  the  con- 
struction of  the  will,  and  that  the  decree 
should  be  affirmed.     It  is  so  ordered. 

We  concur:  HARRISON,  J.;  QAROUTTE,J. 


(5  Cal.  Unrep.  780) 

FOKD  V.  KENTON  et  al.    (No.  19,436.) 

(Supreme  Court  of  California.    July  2,  1895.) 

Actios  om  Note  —  Fobobrt    as   a   Deps:<8e  — 
Ambxdubnt  of  Pleadinos. 

1.  The  fact  that  nothing  was  heard  of  a 
defense  that  an  indorsement  on  a  note  was  a  for- 
gery until  the  maker  had  absconded  does  not 
estop  the  party  from  aoserdng  it,  especially 
where  there  was  evidence  that  he  did  not  know 
that  be  was  held  liable  until  suit  was  com- 
menced. 

2.  In  an  action  to  hold  one  liable  as  an  in- 
dorser,  evidence  that  defendant  was  75  years  old, 
and  nnable  to  read  or  write;  that  he  nevM  au- 
thorized the  indorsement,  bat  only  aatborized 
his  nanie  to  be  written  on  an  andertaking  for  a. 
small  amount, — is  sufficient  to  sustain  a  verdict 
that  defendant  did  not  indorse  the  note. 

3.  The  reception  of  inadmissible  evidence 
over  appellant's  objection  is  not  reversible  error 
where  it  was  afterwards  stricken  out  on  appel- 
lant's motion. 

4.  Granting  leave  to  amend  Readings  at  the 
trial  will  not  bo  reversed  except  for  abuse  of  dis- 
cretion. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  San  Luis  Obispo 
county;  V.  A.  Gregg,  Judge. 

Action  by  Joseph  A.  Ford  against  Thomas 
Kenton  and  another  on  a  note.  Defendants 
had  Judgment,  and  plaintiff  appeals.  Af- 
firmed. 

Wilcoxon  &  Bouldin  and  J.  M.  Wllcoxon, 
for  appellant.  Graves  &  Graves,  for  re- 
spondents. 

BELCHER,  C.  In  October,  1892,  A.  Sit- 
tenfeld  and  O.  Mandershled  were  partners, 


doing  buBlnesB  at  Faso  Roblefl  voider  the 
firm  name  of  A.  Sititoifeld  &  Co.,  and  were 
indebted  to  nomerons  merchants  in  San 
Francisco  hi  sums  aggregating  $8,900.  They 
were  In  financial  trouble,  and  desired  an 
extension  of  time  to  pay  their  debts.  To 
obtain  Bnd>  extension,  they  executed  a 
promissory  note  for  the  full  amount  of  said 
IndelJtedness,  payable  to  the  order  of  A. 
Sittenfeld,  in  four  equal  installments,  in  3, 
6,  9,  and  12  months.  The  payee  indorsed 
and  delivered  the  note  to  the  representative 
of  the  San  Francisco  creditors,  and  he  de- 
livered it  to  the  plaintiff.  Before  the  note 
matured,  the  makers  thereof  failed  and  went 
Into  insolv^icy.  Ip.  due  time  the  plaintiff 
commenced  this  tuAiofi  against  the  defend- 
ants, Thomas  Kenton  and  Henry  Moody, 
to  recover  the  amonnt  due  on  the  note,  al- 
leging tliat'they  were  indoisers  thereof,  and 
as  such  liable  for  its  payment  The  defend- 
ants answered  separately,  and  each  denied 
that  he  ever  Indorsed  the  said  note.  The 
case  was  tried  before  a  Jury,  and  a  general 
verdict  was  returned  in  favor  of  both  de- 
fendants, and  a  special  verdict  to  the  effect 
that  Kenton  -did  not  write  the  signature  pur- 
porting to  be  his  on  tbe  back  of  the  note. 
Judgment  was  thereupon  entered  that  tbe 
plaintiff  take  nothing  by  his  action  against 
the  said  defendants,  from  which,  and  from 
an  order  refusing  to  grant  a  new  trial,  tbe 
plaintiff  appeals. 

The  grounds  relied  upon  tar  a  reversal 
are  that  the  verdict  was  not  Justified  by 
the  evidence,  and  that  certain  errors  in  law 
were  committed  by  the  court  in  its  rulings. 
As  to  Kenton's  signature,  there  was  positive 
evidence  that  it  was  a  forgery.  Kenton  tes- 
tified that  he  never  signed,  nor  authorized 
any  one  else  to  sign,  his  name  on  tbe  back 
of  the  note,  and  never  saw  the  paper  until 
it  was  presented  in  court;  and  an  expert 
witness  as  to  penmanship  testified  that  tbe 
signature  was  not  Kenton's.  No  direct  tes- 
timony to  contradict  this  evidence  was  Intro- 
duced by  the  plaintiff,  and  the  only  claim  Is 
"that  this  evidence,  in  the  face  of  the  fact 
that  nothing  was  heard  of  such  a  defense  un- 
til Sittenfeld,  who  procured  the  signature, 
had  absconded,  tails."  But  there  was  noth- 
ing even  tending  to  show  an  estoppel,  and 
tbere  was  proof  that  Kenton  never  knew  he 
was  held  liable  on  the  note  until  suit  was 
commenced  thereon.  As  to  Moody's  signa- 
ture, it  was  proved  that  he  was  75  years  old, 
and  unable  to  read  or  write  even  his  own 
name,  and  tbat  he  never  authorized  his  name 
to  be  written  on  the  note,  but  only  authorized 
it  to  be  written  on  an  undertaking  for  $80 
or  $90  which  Sittenfeld  was  about  to  give 
to  obtain  an  attachment  against  one  Llllen- 
thal.  Under  these  circumstances,  tbe  Judg^ 
ment  cannot  be  reversed  for  want  of  evi- 
dence to  justify  the  verdict 

During  the  progress  of  the  trial,  numerous 
objections  to  evidence  offered  on  behalf  of 
defendant  Moody  were  made  by  plaintiff. 
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and  the  obJecUona  were  orerruled  and  ex- 
ceptlona  reaerred.  Aftfirwarda,  bowever,  oo 
motloB  of  plaintiff,  tbe  erldence  objected  to 
waa  all  atrtcken  ont  Conceding,  therefore, 
that  the  rulings  complained  of  were  erro- 
neoua,  still  we  fall  to  see  that  ttie  plaintiff 
was  in  any  way  prejudiced  by  them. 

▲t  the  conclusion  of  the  evidence,  coun- 
■el  for  defendant  Moody  asked  leave  to 
amend  Ills  answer  by  inserting  the  words: 
"Farther  answering,  defendant  avers  that 
be  did  not  sign  bis  name  to  or  indorse  his 
name  on  the  promissory  note  set  out  In  the 
complaint."  The  amendment  was  allowed, 
over  the  objection  of  plaintiff,  and  this  rul- 
ing is  assigned  as  error.  It  is  well  settled 
tliat  applications  for  leave  to  amend  plead- 
ings are  addressed  to  the  aonnd  legal  discre- 
tion of  the  trial  court  Tbcy  may  be  made 
at  any  stage  of  the  case,  and,  whether  grant- 
ed or  refused,  the  action  of  the  court  will 
not  be  disturbed  on  appeal  unless  s  clear 
abuse  of  discretion  appears.  We  fall  to  see 
any  abuse  of  discretion  Is  the  action  of  the 
court  here  complained  of.  The  judgment  and 
order  should  be  affirmed. 

We  concur:    SBARLS,   O.;   HAYNBS,   a 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  and  or- 
der  are  affirmed. 


(107  Cal.  627) 

HARREI.SON  t.  TOMICH  et  aL  <N«.  19,514.) 
(Snpreme  Court  of  California.  July  2,  1895.) 
Patmbht  or  Tax  bt  Mortoaoob  —  Krnor  ox 

MORTOAOS. 

A  contemiraroneoua  parol  promise  by  a 
mortgoeor  to  pay  the  tax  on  tlie  mortsage  does 
not  iDvalidate  the  Btipulation  for  tatereat  under 
Const,  art  13,  {  6,  providing  that  every  contract 
obligating  a  debtor  to  pay  the  tax  on  money 
loaned  shall  in  that  respect,  and  aa  to  any  inter- 
est specified  therein,  be  void.  Daw  v.  Nilea,  S7 
Pac.  876.  104  Cal.  106,  followed. 

Commissioners*  decision.  Department  X. 
Appeal  from  superior  court,  Los  Angeles 
county;  Walter  Van  Dyke,  Judge. 

Action  by  W.  H.  Harrelson  against  M.  S. 
O.  Tomlcb  and  others  to  foreclose  a  mort- 
gage. Plaintiff  had  judgment,  and  defend- 
ants appeal.    Affirmed. 

W.  T.  Williams  and  Reymert  A  Orflla,  for 
appellants.  Albert  M.  Stephens,  for  respond- 
ent 

BRITT,  O.  The  eontrolllng  question  her« 
Is  whether  it  was  competent  for  defendants 
to  prove  an  alleged  oral  agreement  entwed 
into  by  the  parties  to  the  mortgage,  for  ths 
foreclosure  of  which  plaintiff  prosecutes  this 
action,  and  contemporaneously  with  such 
mortgage,  whereby  the  mortgagor  undertook 
to  pay  the  taxes  which  might  be  assessed  or 
levied  upon  the  mortgage  or  the  debt  secured 
by  the  same;  this  for  the  purpose  of  defeat- 
ing plaintiff's  claim  to  interest  on  the  debt 


The  court  below  ezdnded  such  evidence,  and 
rendered  Judgment  for  plaintiff.  Counsel 
agree  that  the  qnestion  presented  Is  sub- 
stantially the  same  as  that  in  Daw  t.  Niles, 
which  case  was  yet  pending  in  this  court 
when  the  briefs  were  filed  on  the  present  ap- 
peal. That  case  having  been  since  decided 
(104  CaL  lOe,  37  Pac.  S7Q)  adversely  to  the 
views  of  defendants  here,  on  its  autiiorlty  the 
judgment  and  order  appealed  from  should  be 
affirmed. 

We  concur:    HATNES,  O.;  BELCHBR,  a 

PER  CURIAM.  For  the  reasons  glvox  In 
the  foregtring  opinion,  the  judgment  and  or- 
der appealed  from  are  affirmed. 


(UTCai.  eu> 

In  re  CARUIQER'S  ESTATE!.    (No.  15,953.)  * 

(Supreme  Court  of  California.    July  2,  1805.) 

HoKKSTEAD  iH  Laitds  Hbld  m  Coimoir— BiaHTS 

o»  Widow. 

1.  A  homestead  cannot  l>e  created  by  a  e»- 
tenant  in  lands  held  by  tenancy  in  common. 

2.  A  probate  court  cannot  set  apart  a  home- 
stead In  landB  in  which  the  deceased  could  not 
have  created  a  homestead  in  his  lifetime. 

Department  1.  Appeal  from  superior  court, 
Sonoma  county;  S.  K.  Dougherty,  Judge. 

Kate  Carriger  appeals  from  an  order  doiy- 
Ing  her  petition  for  a  homestead  in  the  es- 
tate of  William  W.  Carriger,  deceased.  Af- 
firmed. 

Ross  Campbell  and  J.  T.  Campbell,  tor  ap- 
pellant Ory  Howard  and  Barclay  Henley, 
for  respondent 

PER  CURIAM.  Kate  O.  Carriger  is  tbe 
widow  of  William  W.  Carriger,  deceased,  and 
appeals  from  an  order  of  the  superior  court. 
In  probate,  denying  her  petition .  for  a  home- 
stead. After  the  death  of  the  husband  Solo- 
mon Carriger  produced  what  purported  to  be 
tbe  last  will  and  testament  of  the  deceased, 
in  which  he  was  named  as  executor,  but  the 
widow  contested  the  probate  thereof,  and 
pending  these  proceedings  said  Solomon  Ottr- 
rlger  was  appointed  special  administrator, 
and,  said  contest  not  having  been  finally  de- 
termined, be  has  ever  since  been,  and  still  1% 
such  q>eclal  administrator,  and  as  such,  by 
order  of  the  court,  made  and  returned  an  in- 
ventory of  the  estate.  There  was  no  com- 
munity pn^Mrty,  and  the  only  real  estate 
consisted  of  an  unoccupied  and  nnimproved 
lot  of  the  value  of  $200,  and  a  one-ninth  ia- 
terest,  undivided,  in  a  tract  of  land  contain- 
ing 904  and  85-100  acres,  upon  which  there  is 
a  dw^Iing  house,  In  which  tbe  husband  and 
wife,  "during  their  marriage,  liad  their  resi- 
dence, and  made  and  kept  their  home,  •  •  • 
with  the  knowledge  and  ccHisent  of  the  co- 
tenants  of  said  William  In  said  land";  aod 
this  undivided  interest,  her  petition  alleged, 
does  not  exceed  In  value  the  man  of  ^(XX). 
The  foregoing  are  the  facts  stated  la  the  petl< 

t  Rehearing  denied. 
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tk>n,  so  far  as  material  to  be  noticed,  and 
ttpon  which  she  prated  that  said  undivided 
Interest  be  set  apart  to  her  by  the  court  as  a 
homestead.  At  the  hearing  the  special  ad- 
ministrator appeared  by  counsel,  and  admit- 
ted all  the  aUegations  of  the  petition  to  be 
true;  and  upon  these  facts  the  court  made  an 
ooder  denying  her  petition,  and  from  that 
order  this  appeal  is  taken. 

Upon  this  record  two  questions  are  made: 
(1)  Has  the  probate  court  jurlsdletlon  to  set 
off  a  homestead  while  the  estate  is  la  the 
hands  of  the  si>eclal  administrator,  no  general 
administration  having  at  any  time  been 
granted?  (2)  Oan  said  undivided  Interest  of 
the  deceased  in  said  larger  tract  be  set  apart 
to  the  widow  as  a  probate  hcMuestead?  If 
either  of  these  questions  should  be  decided 
against  appellant,  the  order  appealed  from 
mnst  be  affirmed;  and,  as  it  Is  well  settled 
In  this  state  that  a  homestead  cannot  be 
created  by  a  ootaiant  in  lands  held  by  ten- 
ancy In  common,-  It  is  not  necessary  to  con- 
s(8er  the  first  question  above  stated.  In 
Wolf  ▼.  Fleiscfaacker,  S  Cal.  2M,  it  was  held 
that  k  homestead  conld  not  be  declared  by  a 
cotenant  in  lands  held  In  cotenancy.  In  Glb- 
lln  V.  Jordan,  6  GaL  418,  It  was  held  that 
land  held  by  a  husband,  with  his  wife  and 
child,  as  tenants  in  common,  is  not  subject  to 
homestead  rights  under  the  laws  of  this  state. 
In  K^ersbei^r  v.  Kopp,  6  Cal.  584,  it  was 
held  that  a  conveyance  of  a  moiety  of  the 
homestead  by  the  huslMmd  and  wife  destroyed 
the  homestead.  In  Seaton  v.  Son,  32  Cal.  481, 
It  was  held  that  a  homestead  declared  by 
one  who  supposed  he  was  the  sole  owner  of 
the  land,  but  who  in  fiict  owned  seventeen 
undivided  eighteenths,  was  Invalid.  See,  also, 
Cameto  v.  Dupuy,  47  Cal.  79,  and  Bank  v. 
Oaerra,  61  Cal.  109.  These  cases  invc^ved 
homesteads  declared  under  the  general  home- 
stead laws,  and  did  not  arise  under  the  Code 
of  Civil  Procedure  relating  to  probate  home- 
steads; but  as  early  as  Kingsley  v.  Eingsley, 
39  Cal.  666,  it  was  held  that  a  homestead 
could  not  be  set  apart  by  the  probate  court 
in  lands  in  which  the  deceased  conld  not  have 
declared  a  homestead  in  his  lifetime.  In 
that  case  certain  lands  were  owned  by  co- 
partners, upon  one  parcel  of  which  the  de- 
ceased had  resided  with  his  family.  After 
his  death  the  part  so  occupied  was  set  off  to 
tlie  estate  upon  partitloa  of  the  partnership 
lands,  and  the  probate  court  ordered  the  same 
to  be  set  apart  to  the  widow,  upon  her  peti- 
tion, as  a  homestead.  The  order  was  reversed 
upon  appeal.  There  is  in  the  opinion  in  that 
case  no  suggestion  that  there  were  partner- 
ship debts,  but  the  decision  is  placed  squarely 
upon  the  ground  that,  as  the  deceased  could 
not  have  created  a  homestead  In  partnership 
lands  during  his  life,  the  land  in  question 
could  not  be  assigned  as  a  homestead  to  the 
widow,  though  they  became  the  property  of 
the  estate  by  the  ipartltion  after  his  death. 
Is  Estate  of  Noah,  73  Gal.  590,  15  Pac.  290, 
the  case  of  Eingsley  r.  Qngsley  was  cited 


and  followed.  These  cases  were  questiouo<1 
in  the  Walkerly  Case,  81  Cal.  579,  22  Pac. 
888;  but  the  question  there  related  solely  to 
the  value  of  a  probate  homestead,  viz.  wheth- 
er a  homestead' of  greater  value  than  $5,000 
conld  be  set  apart  by  the  court,  and  it  was 
held  that  It  could.  Appellant  contends,  how- 
ever, that  the  principles  decided  in  the  Walk- 
erly Case,  and  followed  In  Estate  of  Smith, 
99  Cal.  449,  34  Pac.  77,  which  Justify  the  al- 
lowance of  a  more  valuable  homestead,  "be- 
cause," as  wBs  said  in  the  latter  case,  "there 
was  no  other  land  of  the  estate  out  of  which 
a  homestead  could  I\ave  been  carved,  and  the 
premises  which  the  court  did  set  aside  were 
indivisible,"  would  sustain  an  order  granting 
the  prayer  of  the  petitioner  in  this  case.  In 
these  cases  last  above  cited  there  was  no 
question  but  that  the  homestead  so  set  apart 
was  capable  of  complete,  tuU,  and  perfect 
enjoyment,  unemban-assed  by  an  equal,  com- 
mon right  of  possession  by  others,  nor  any 
necessity  for  a  partition  or  other  separation 
of  Interests  In  order  to  its  perfect  enjoyment. 
Nor  do  those  coses  Involve  any  real  conflict 
with  prior  decisions,  as  was  explained  In  the 
Walkerly  Case.  Upon  the  question  before  us, 
however,  the  order  appealed  from  cannot  be 
reversed  without  overmling  the  numerous  de- 
cisions which  hold  that  a  declaration  of  bonae- 
stead  cannot  be  made  upon  such  lands,  or,  at 
the  least,  without  overmling  those  other 
caaes  which  hold  that  a  probate  homestead 
cannot  be  set  apart  In  lands  In  which  the  de- 
ceased could  not  have  created  a  homestead 
In  his  lifetime.  Counsel  for  appellant  dte 
cases  from  other  states  which  sustain  their 
contention  that  a  homestead  may  be  declared 
In  lands  held  in  tenancy  in  common.  The 
states  that  so  bold  are  about  equal  in  number 
with  those  that  agree  with  the  cases  found  in 
our  own  Reports.  So  far  as  the  weight  of 
authority  elsewhere  is  concerned,  therefore, 
no  satisfactory  reason  for  departing  from  our 
prior  adjudications  appears;  and  while  a 
hardship  may  result  to  the  appellant  in  this 
case,  and  may  resalt  to  others  in  other  cases, 
from  our  adherence  to  former  decisions,  It 
is  not  dear  that  a  departure  might  not  cre- 
ate hardships  and  iriconvenlent-e  equally 
great  It  is  therefore  ordered  that  the  oi-der 
appealed  from  be  affirmed. 


a07  Cal.  644) 
SMITH  V.  BRODERICK,  Auditor.     (No. 
15.833.) 

(Supreme  Ctourt  of  California.    July  2,   1895.) 

Cities  — Indbbtedxbss  is  Excess   ot  Revexi'b 

—  DOTI   OF  AUOITOH. 

1.  Under  Const,  art.  11,  §  18,  providing  that 
a  city  shall  not  incur  liabilities  in  any  year  in 
excess  of  the  revenue  for  that  year  without  the 
consent  of  two-thirds  of  the  qualified  electors,  a 
levy  and  assessment  for  liabilities  bo  incurred 
is  void. 

2.  Where  a  levy  and  assessment  for  pay- 
ment of  a  claim  against  a  city  is  invalid,  one 
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for  payment  of  a  Jadgment  on  such  claim  will 
also  be  invalid. 

3.  Under  Consolidation  Act,  g  87,  reqnlrine 
the  auditor  to  be  acquainted  with  every  lawful 
demand  uiraa  it;  and  section  84,  requiring  him 
to  determine  whether  a  presented  claim  is  legal- 
\y  due  and  unpaid,  and  whether  its  payment 
from  the  city  treasury  is  autliorized;  and  sec- 
tion 88,  making  him  liable  for  all  moneys  illoirnl- 
ly  allowed,— a  disallowance  by  the  city  auditor 
of  a  judgment  on  a  claim  which  exceeded  the 
revenue  for  the  year  in  which  incurred  is  proi>- 
or. 

4.  An  order  by  the  board  of  supervisors  for 
payment  of  a  jndgment  against  a  city  out  of 
tbegeneral  fund  is  not  authorized  by  St.  1858, 
p.  235,  conferring  power  on  that  board  to  order 
any  final  Indgment  against  a  city  or  county  paid 
"out  of  the  surplus  fund." 

In  bank.  Appeal  from  superior  court,  city 
and  county  of  San  Francisco;  J.  M.  Seawell, 
Judge. 

Application  by  ^.  Smith  against  Broderlck, 
auditor,  for  writ  of  mandamus  to  compel  de- 
fendant to  pay  claims  against  the  city.  From 
a  Judgment  for  defendant,  plaintiff  appeals. 
Atflrmed. 

Walker  L.  Graves,  for  appellant.  Mullany, 
Grant  &  Gushing,  Stanly,  Hayes,  McKnerney 
&  Bradley,  E.  H.  Heller,  and  Fox,  Kellogg  & 
Gray,  for  respondent. 

HARRISON,  J.  The  plaintiff  Is  the  as- 
sljniee  of  the  claims  of  sundry  individuals  for 
merchandise  sold  and  delivered  by  them  to 
the  city  and  county  of  San  Francisco,  and 
for  labor  performed  by  them  for  said  munic- 
ipality iH-ior  to  June  9,  1803;  and  on  that  day 
be  commenced  an  action  against  the  city  and 
county  to  recover  a  Judgment  for  the  amount 
cf  said  claims.  Prior  to  the  commencement 
of  the  action  the  board  of  superrisors  had 
adopted  a  resolution  authorizing  the  city  and 
county  attorney  to  allow  Judgment  to  be  tak- 
en and  entered  against  the  city  and  county  In 
all  cases  In  the  litigation  of  claims  against  It 
for  supplies,  material,  and  labor  "where  such 
claims  are  or  bare  been  examined  or  corrected 
by  the  finance  committee  of  this  board, 
through  the  expert  of  said  committee,"  for 
the  amounts  approved  by  said  committee. 
After  the  phiintiff  had  commenced  his  action, 
the  expert  of  the  finance  committee  reported 
to  that  body  tbat  he  had  examined  the  claims, 
and  that  the  amount  named  in  the  plaintiff's 
suit  was  the  correct  amount  due  him.  There- 
upon the  finance  committee  directed  the  city 
and  county  attorney  to  allow  Judgment  to  be 
taken  against  the  city  and  county  for  the 
amount  claimed  by  the  plaintiff.  June  16, 
1803,  after  the  summons  issued  upon  the  com- 
plaint in  said  action  had  been  served  upon  the 
city  and  county,  a  stipulation  entered  into 
between  the  city  and  county  attorney  and  the 
attorney  for  the  plaintiff  was  filed  In  said 
action.  In  which  was  recited  the  foregoing 
resolution  of  the  supervisors,  and  allowing 
Judgment  to  be  entered  in  favor  of  the  plain- 
tiff and  against  the  defendant  therein  for  the 
amount  of  his  claim;  and  thereupon  Judg- 
ment was  entered  in  accordance  with  the  stip- 


ulation June  19, 1803.  July  6, 1803,  tbe  plain- 
tiff presented  to  the  board  of  supcrvlBors  hia 
demand  for  the  amount  of  the  Judgment,  and 
the  same  was  duly  allowed  and  approved, 
and  an  authorization  for  its  payment  In  tbe 
form  of  a  resolution  was  adoirted  by  the  board 
of  supervisors  and  approved  by  the  maytjr 
July  26th.  The  authorization  Is  In  the  ftd- 
lowing  terms:  "Resolved,  t^t  an  expendi- 
ture of  $3,548.(3  be,  and  tbe  same  is  bereby, 
authorized  to  be  made  out  of  tbe  general  fund, 
in  payment  to  A.  Smith,  assignee,  being  for 
goods  furnished  and  so-vlces  rendered  tbe 
city  and  county  of  San  Francisco,  as  herein- 
after stated,  as  per  Judgment  rendered  in  tbe 
superior  court  in  case  No.  41,266,  and  as  cer- 
tified by  the  city  and  county  attorney,  to  wit" 
(reciting  the  claims  of  the  different  asstgnors 
of  the  plaintiff).  Thereupon  the  plaintiff  pre- 
sented this  authorization  to  the  defendant 
bereln,  who  was  and  still  is  the  auditOT  of 
said  city  and  county,  for  his  approval  and  al- 
lowance. Tbe  defendant  refused  to.  approve 
and  allow  the  same,  and  tbe  plaintiff  made 
application  to  the  superlM-  court  for  a  writ  of 
mandate  commanding  him  to  approve  and  al- 
low the  demand.  Tbe  defendant,  in  hla  an- 
swer to  the  application,  set  fortb  tbe  fm:«- 
going  facts,  and  also  alleged  that  the  demands 
and  claims  of  the  plaintiff  and  of  bis  assigns 
were  for  liabilities  incurred  by  the  city  and 
county  tar  and  during  the  fiscal  year  aiding 
June  80,  1893;  tbat  only  two  of  the  claims  of 
his  aaalgn<Hrs— amountbig  to  $117.89— w«e 
payable  oat  of  the  general  fund,  and  tbat  tbe 
others  were  payable  out  of  the  street-depart- 
ment fund;  that  on  the  8th  day  of  June, 
1893,  there  had  been  allowed  and  audited,  for 
the  debts  and  liabilities  of  the  city  and  coon- 
ty  incurred  during  1;he  fiscal  year  ending  June 
30,  1893,  demands  against  the  general  fand 
amounting  to  more  than  the  moneys  paid  or 
pajrable  into  said  fund;  that  on  said  8th  day 
of  June,  1893,  there  was  a  deficiency  In  said 
general  fund,  which  was  represented  by  al- 
lowed and  registered  demands,  for  the  pay- 
ment of  which  no  money  had  been  provided; 
that  said  deficiency  Still  existed,  and  tbat 
there  had  not  been,  since  the  8th  day  of  Jtme, 
1893,  was  not  then,  and  would  not  at  any 
time  be,  any  money  of  tlie  Income  or  revenue 
of  said  fiscal  year  In  the  treasury  applicable 
to  the  payment  of  the  two  demands  payable 
out  of  the  general  fund;  that  on  the  Ist  day  of 
July,  18.^:{,  there  was  in  the  treasury.  In  tbe 
street  department  fund,  for  the  fiscal  year 
ending  June  30, 1893,  a  snrplns  amounting  to 
$1,687.08,  out  of  which  there  bad  since  been 
paid  upon  demands  for  liablUtiee  Incurred  in 
said  fiscal  year  the  sum  of  $535.75,  leaving 
unpaid  the  sum  of  $1,156.33;  that  tbere  baa 
not  been  since  said  1st  day  of  July,  and  there 
never  will  be,  In  the  street  department  fand, 
for  the  fiscal  year  ending  June  30,  1888,  any 
sum  of  money  applicable  to  tbe  payment  of 
tbe  claims  and  demands  of  plaintiff's  aaaigs- 
ors  which  are  chargeable  against  and  payable 
oat  of  the  street  d^Artment  fund,  any  gieatr 
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er  sum  or  amount  than  said  snm  of  $1,687.08; 
tbnt  the  deficiency  In  tbe  general  fund  for  the 
llecal  year  ending  June  30,  1S03,  amounts  to 
more  than  the  sum  of  $100,000,  and  that  there 
was  not  at  the  end  of  said  fiscal  year,  nor  has 
there  been  at  any  time  since,  nor  will  there 
be,  nor  has  there  erer  been,  suSacient  money 
In  the  treasury  of  the  said  city  and  county  to 
pay  the  demands  incurred  in  said  fiscal  year 
ending  June  30,  1893;  and  there  was  not  on 
that  day,  nor  has  there  at  any  time  since  been, 
nor  will  there  ever  be,  a  surplus  fund  for  said 
fiscal  year.  Hie  court  found  that  the  fore- 
going mattos  and  facts  alleged  in  the  an- 
swer of  the  defendant  were  true  as  therein 
alleged,  and  further  found  that  <mi  June  26, 
1893,  the  board  of  supervisors  made  provi- 
sion for  the  payment  and  satisfaction  of  the 
Judgment  recovered  by  the  plaintiff  by  levy- 
ing a  tax  therefor,  and  ordering  the  same  to 
be  collected  and  set  apart  for  the  payment 
and  satisfaction  of  said  Judgment,  and  that 
the  money  so  levied  is  now  in,  and  a  part  of, 
the  general  fund  of  said  city  and  county.  Up- 
on these  facts  the  court  denied  the  application 
of  the  plaintiff,  from  which  he  has  api)ealed. 
Section  IS  of  article  11  of  the  constitution 
is  as  follows:  "N6  county,  city,  town,  town- 
ship, board  of  education,  or  school  district 
shall  incur  any  Indebtedness  or  liability  in 
any  manner,  or  for  any  purpose  exceeding 
in.  any  year  the  Income  and  revenue  pro- 
vided for  it  for  such  year,  without  the  as- 
sent of  two-thirds  of  the  qualified  electors 
thereof,  voting  at  an  election  to  be  held  for 
that  puiTwse."  In  Gas  Co.  v.  Brickwedel, 
«2  Cal.  041,  it  was  held  by  this  court  that 
the  framers  of  the  constitution  meant  by 
this  section  "that  no  such  indebtedness  or 
liability  should  be  Incurred  (except  in  the 
manner  stated)  exceeding  in  any  year  the  in- 
come and  revenue  actually  received  by  such 
county,  city,  town,  township,  board  of  edu- 
cation, or  school  district;  in  other  words, 
tttat  each  year's  income  and  revenue  must 
pay  each  year's  indebtedness  and  liability, 
and  that  no  indebtedness  or  liability  in- 
curred in  any  one  year  shall  be  paid  out  Of 
the  income  or  revenue  of  any  future  year." 
The  same  principle  was  repeated  in  Shaw  t. 
Statler,  74  CaL  238, 15  Pac.  833,  and  Schwartz 
V.  Wilson,  75  Cal.  504,  17  Pac.  449.  See, 
also,  Mayrhofer  v.  Board  of  Ed.,  89  Cal. 
114,  26  Pac.  616.  To  the  argument  «f  tho 
appellant  that  this  construction  of  the  sec- 
tion is  injurious  to  the  city  and  county,  and 
a  hardship  upon  those  who  in  good  faith 
contract  with  it,  we  may  also  quote  from 
the  language  of  the  court  in  the  Brickwedel 
Case:  "We  have  neither  the  right  nor  the 
disposition  by  Judicial  interpretation  to  take 
away  the  wholesome  restriction  upon  munic- 
ipalities thus  imposed  by  the  constitution. 
Of  course,  in  giving  effect  to  this  radical 
change  from  the  pre-existing  condlticm  of 
things,  it  will  not  be  strange  if  some  shall 
be  found  to  suffer;  but  it  must  be  remem- 
bered that  all  are  presumed  to  know  the  law. 


and  that  whoever  deals  with  a  municipality 
Is  bound  to  know  the  extent  of  its  powers. 
Those  who  contract  with  it,  or  furnish  it 
supplies,  do  so  with  reference  to  the  law, 
and  must  see  that  that  limit  is  not  exceeded. 
With  proper  care  on  their  part  and  on  the 
Itart  of  the  representatives  of  the  municipal- 
ity, there  is  no  danger  of  loss."  See,  also, 
Sutro  V.  Pettlt,  74  Cal.  837,  10  Pac.  7;  Mc- 
Bean  v.  City  of  San  Bernardino,  96  Cal.  187, 
31  Pac.  49;  Von  Schmidt  ▼.  Wldber  (Cal.) 
88  Pac.  682. 

There  Is  ample  power  under  the  statutes . 
which  constitute  the  charter  of  San  Fran- 
cisco to  provide  for  all  the  contingencies 
that  are  suggested  In  the  arguments  on  be- 
half of  appellant.  By  the  seventy-first  sec- 
tion of  the  consolidation  act,  as  amended  In 
1866  (St.  1865-66,  p.  436),  the  supervisors  are 
authorized  to  levy  a  tax  that  will  raise  such 
an  amount  of  money  "as  the  said  board  may 
deem  sufficient  to  provide  for  the  payment 
of  all  demands  upon  the  treasury  author- 
ized by  law  to  be  paid  out  of  the  same." 
The  limitation  upon  this  power,  viz.,  $2.35 
on  the  $100,  Is  conceded  to  be  far  beyond 
any  possible  necessities  of  the  municipality. 
The  assessment  roll  of  prc^erty  subject  to 
taxation  Is  made  prior  to  the  levy  of  this 
tax,  and  in  determining  the  amount  of  the 
tax  to  be  levied,  the  supervisors,  aided  by 
the  experience  of  the  municipality  in  former 
years,  and  by  the  estimates  of  the  several 
departments  of  the  city,  are  enabled  to  ex- 
ercise a  Judicious  consideration  of  the  ex- 
penditures likely  to  be  incurred  during  the 
year,  and  to  make  such  provision  tot  unfore- 
seen emergencies  as  ordinary  prudence 
would  suggest.  As  the  amount  of  expendi- 
tures cannot.  In  the  nature  of  things,  be  de- 
termined with  accuracy,  wdinary  prudence 
would  dictate,  in  view  of  the  foregoing 
provision  of  the  constitution,  that  the  tax 
levy  should  be  large  enough  to  meet  any  un- 
foreseen demand,  and  to  enable  the  munic- 
ipality to  discharge  all  of  Its  obligations.  If 
the  amount  of  money  so  provided  is  not  need- 
ed for  the  expenditures  of  the  year,  it  can 
be  carried  forward  into  the  next  fiscal  year; 
whereas.  If  the  revenue  thus  provided  is 
not  sufficient  to  meet  the  expenditures,  there 
is  no  provision  for  meeting  the  deficiency, 
except  by  the  "assent  ot  two-thirds  of  the 
qualified  electors  thereof,  voting  at  an  Sec- 
tion to  be  held  for  that  purpose." 

The  right  of  the  appellant  to  the  relief  he 
seeks  Is  not  affected  by  reason  of  his  demand 
having  been  reduced  to  a  Judgment  The 
foregoing  provision  of  the  constitution  can- 
not be  evaded  by  a  consent  on  the  part  of  the 
officers  of  the  municipality  that  a  Judgment 
may  be  entered  against  the  municipality  upon 
an  open  demand  which  constitutes  no  liability 
against  the  city.  The  effect  of  the  Judgment 
was  only  to  make  definite  and  of  record  a 
dalm  which  previously  was  open  to  contro- 
versy, and  rested  in  parol,  and  to  convert  a 
disputed  Into  an  audited  claim.    Sharp  t. 


Digitized  by 


Google 


1086 


PACIFIC  BBPOKTBR,  VoL  40. 


(CaL 


Contra  Coeta  Co.,  34  CaL  291.  While  a  JndK- 
ment  is  sometimes  said  to  be  the  highest 
evidence  of  an  obligation,  it  does  not,  for 
that  reason,  in  all  cases,  foreclose  an  Inves- 
tigation of  the  nature  of  the  obligation  as 
well  as  the  liability  which  it  imposes.  In 
Clark  V.  Rowling,  3  N.  Y.  216,  It  was  held  by 
the  court  of  appeals  of  that  state  that  In  an 
action  to  enforce  a  Judgment  it  was  com- 
petent for  the  defendant  to  go  behind  the 
judgment,  and  show  that  It  was  rendered  up- 
on a  cause  of  action  from  which  he  had  been 
discharged  In  bankruptcy,  although  the  dis- 
charge was  not  rendered  until  after  the  ren- 
dition of  the  Judgment,  and  a  suit  upon  the 
obligation  wag  pending  when  the  petition  In 
bankruptcy  was  filed,'  that  the  Judgment,  In- 
stead of  being  a  new  debt  which  did  not  ex- 
ist at  the  time  the  petition  waa  filed,  wa.s 
merely  the  old  debt  In  a  new  form;  and 
that,  for  the  purpose  of  protecting  the  defend- 
ant, the  court. would  look  behind  the  Judg- 
ment, and  see  upon  what  It  was  founded. 
The  same  role  was  afterwards  laid  down  in 
thla  state  in  Imlay  y.  Carpentler,  14  Cal.  173, 
where  the  Judgment  debtw  sought  in  equli? 
to  set  aside  a  Judgment  that  had  been  ren- 
dered against  him  under  similar  circumstan- 
ces. In  Belts  Y.  Bagley,  12  Pick.  630,- where 
the  same  question  was  under  dlscusaion  by 
the  supreme  court  of  Massachusetts,  Chief 
.Justice  Shaw  said:  "Although  a  judgmisit 
to  some  purposes  is  considered  as  a  merger  of 
the  former  promise,  and  as  constituting  a  new 
cause  of  action,  .yet,  when  essential  rights  of 
parties  are  Influenced  by  the  nature  of  the 
original  contract,  the  court  will  look  into  the 
Judgment  for  the  purpose  of  ascei-taining 
what  the  nature  of  such  original  cause  of  ac- 
tion' was."  See,  also,  Wyman  v.  Mitchell,  1 
Cow.  31C;  Owens  v.  Sp!igR'8  Garnishees,  2 
Aid.  457;  McDona!d  v.  Davis,  105  N.  I.  Bia, 
12  N.  E.  40;  Commissicners  v.  Loagne,  129  U. 
S.  493,  9  »ap.  Ct.  327;  Morley  t.  Bailwaj 
Co.  146  U.  8.  169,  13  Sup.  Ct.  54.  In  U.  8.  v. 
County  of  Macon,  96  U.  8.  582,  a  Judgment 
Ijad  been  rendered  In  favor  of  the  relator 
against  the  county  for  the  amount  of  certain 
coupons  upon  bonds  that  had  been  issued  by 
tlie  county.  In  a  proceeding  to  compel  thu 
county  to  levy  a  tax  for  the  purpose  of  pay- 
ing this  Judgment,  It  was  shown  that  the 
statute  under  which  the  subscription  to  the 
bonds  was  made  contained  a  limitation  upcm 
the  amount  of  tax  that  might  be  levied  by  the 
county  to  pay  the  same,  and  It  was  held  by 
tile  court  that,  although  a  Judgment  had  been 
tendered  upon  the  coupons,  the  Judgment 
creditor  was  not  entitled  to  a  writ  of  man- 
date directing  the  levy  of  a  tax  for  the  pay- 
ment of  the  Judgment,  saying:  "We  have 
not  been  referred  to  any  statute  wbidi  gives 
a  judgment  creditor  any  right  to  a  levy  of 
taxes  which  he  did  not  have  before  the  Judg- 
ment The  Judgment  has  the  effect  of  a  Ju- 
dicial determination  of  the  validity  of  his  de- 
mand, and  of  the  amount  that  is  due,  but  It 
gives  him  no  new  rights  in  respect  to  the 


means  of  payment"  The  same  principle  was 
again  asserted  In  Ralls  County  Court  t.  V.  &, 
105  U.  S.  733,  although  It  was  held  inappUc- 
able  In  that  case,  as  it  was  in  U.  8.  t.  New 
Orleans,  98  U.  8.  3S1,  for  the  reason  that  at 
the  time  when  the  bonds  upon  whose  coupons 
the  Judgment  had  been  rendered  were  Issued 
there  was  no  limitation  upon  the  power  of 
taxation,  and  that  the  payment  of  the  bonds 
as  they  matured,  or  of  a  Judgment  obtained 
thereon,  could  not  be  avoided  by  any  subse- 
quent legislation,  inasmuch  as  such  legisla- 
tion would  be  in  contravention  of  that  pro- 
vision of  the  constitution  forbidding  the  im- 
pairing of  the  obligation  of  a  contract  This 
distinction  is  referred  to  in  Louisiana  v.  May- 
or of  New  Orleans,  109  U.  8.  285,  3  Sup.  Ct 
211.  In  that  case  the  relators  had  recovered 
a  Judgment  against  the  city  of  New  Orleans 
for  damage  done  to  their  property  by  a  mob 
in  the  year  1873.  By  a  statute  of  the  state 
which  was  in  force  when  the  damage  was 
done,  the  city  was  rendwed  liable  therefor, 
and  at  the  time  when  the  Judgment  was  ren- 
dered, as  well  as  when  the  damage  was  done, 
the  city  was-  anthorlssed  to  levy  taxes  to  am 
amount  which  woidd  be  sutUcient  to  satisfy 
the  Judgment  Subsequently,  in  the  year 
1879,  a  provision  was  made  in  the  constitu- 
tion of  the  state  restricting  the  power  of  tlie 
city  hi  levying  taxes,  by.  which  the  relators 
were  prevented  from  collecting  th^r  Judg- 
ments, as  the  funds  authorized  to  be  levied 
were  exhausted  v  by  the  current  expenses  of 
the  city.  Thereupon  they  applied  for  a  man- 
damus to  compel  a  levy  by  the  city  of  taxes 
to  meet  their  Judgments  at  a  rate  which  was 
permitted  when  the  damage  was  done  for 
which  the  Judgments  were  rendered.  The  su- 
preme court  of  the  United  States  held  that 
they  were  not  entitled  to  the  writ;  that  the 
Judgments  held  by  the  relators  did  not  rest 
upon  contract  in  any  respect;  and  that  the 
obligation  of  the  city  had  no  further  etement 
of  contract  in  It  because  merged  in  the  Judg- 
ment than  it  bad  previously  possessed,  and 
that  the  limitation  in  the  constitutioa  upon 
the  extent  to  which  the  city  could  exercise 
the  power  of  taxation  did  not  infringe  the 
provision  forbidding  the  impairment  of  the 
obligation  of  a  contract.  Commenting  upon 
the  inapplicability  of  this  provision  of  the 
constitution,  the  court  said:  "The  cases  in 
which  we  have  held  that  the  taxing  power 
of  a  municipality  continues  notwithstanding 
a  legislative  act  of  limitation  or  repeal  axe 
founded  upon  contracts,  and  decisions  in 
them  do  not  rest  upon  the  principle  that  the 
party  affected  In  the  enforcement  of  his  con- 
tract rights  has  been  thereby  deprived  of  any 
property,  but  upon  the  principle  that  the 
remedies  for  the  enforcement  of  his  contracts 
existing  when  they  were  made  have  been  by 
such  legislation  impaired.  The  usual  mode 
in  which  municipal  bodies  meet  their  pecun- 
iary contracts  is  by  taxation,  and  when,  upcm 
the  faith  that  such  taxation  will  be  levied, 
contracts  have  been  mode;  the  constitutional 
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iohibitlon  has  been  held  to  restrain  the  state 
from  repealing  or  diminisbmg  the  power  of 
the  corporation,  so  as  to  deprive  the  holder 
of  the  contract  of  ail  adeqiuate  and  efflcacious 
remedy."  In  U.  S.  v.  County  of  Macon,  supra, 
the  court  said:  "Thus,  while  the  debt  waa 
authorized,  the  power  of  taxation  for  its  pay- 
ment was  limited  by  the  act  itself,  and  the 
general  statutes  in  force  at  the  time,  to  the 
special  tax  designated  in  the  act,  and  such 
other  taxes  applicable  to  the  subject  as  then 
were  or  might  thereafter  by  general  or  spe- 
cial acts  be  permitted.  No  contract  has  been 
impaired  by  taking  away  a  power  which  was 
in  force  when  the  bonds  were  issued.  The  gen- 
eral power  of  taxation  to  pay  county  debts 
Is  as  ample  now  as  it  was  when  the  railroad 
company  was  incorporated  and  the  debt  in- 
curred. The  dlttlculty  lies  in  the  want  of 
original  power."  Upon  these  princltkles  the 
same  provision  of  the  c-onstitution  has  no  ap- 
plication here.  The  contracts  forming  the 
basis  of  the  plaintiff's  judgment  were  not 
entered  into  upon  the  faith  that  any  tax 
would  be  levied  with  which  to  meet  tiiem,  but 
with  full  knowledge  that  the  municipality 
was  prevented  from  paying  them  out  of  any 
fund  other  than  the  revenue  that  had  al- 
ready been  provided  for  the  fiscal  year  end- 
ing June  30,  ISS^.  None  of  the '  remedies 
which  then  existed  for  the  enforcement  of 
these  contracts  have  been  in  any  respect  im- 
paired. If  at  the  time  of  entering  into  the 
obligation  there  is  a  limitation  upon  the  ex- 
tent to  which  a  municipality  may  enter  into 
such  obligation,  pr  upon  the  extent  of  taxa- 
tion for  the  payment  of  Its  liability,  or  upon 
the  mode  in  which  such  payment  is  to  be 
made,  there  Is  no  violation  of  any  provision 
of  the  constitution,  or  of  any  obligation  of  the 
municipality,  in  insisting  that  the  person 
dealing  with  it  shall  be  bound  by  the  terms 
of  the  law  as  they  existed  when  he  entered 
into  his  dealings  with  the  municipality.  The 
same  reasons  which  would  Justify  the  refusal 
of  a  writ  of  mandate  to  enforce  the  collection 
of  a  Judgment  by  the  levy  of  a  tax  which  is 
forbidden  by  law  require  the  refusal  of  the 
writ  when  sought  to  enforce  a  Judgment  by 
applying  thereto,  in  contravention  of  an  ex- 
press provision  In  the  constitution,  moneys 
that  have  been  already  collected  and  are  in 
the  treasury. 

The  act  of  1858  (St.  1858,  p.  23.5),  invoked 
on  behalf  of  the  appellant,  is  not  available  to 
him  In  the  present  case.  That  act  conferred 
power  upon  the  board  of  supervisors  to  "or- 
der paid  any  flnal  judgment  against  said 
city  and  county,  out  of  the  surplus  fund," 
whereas  the  authorization  In  the  present  case 
Is  that  the  Judgment  be  paid  out  of  the  gen- 
eral fund.  The  surplus  fund  Is  provided  for 
In  section  7«  of  the  consolidation  act,  and 
"consl.sts  of  any  moneys  belonging  to  the 
general  fund,  remaining  In  the  treasury  after 
the  satisfaction  of  all  demands  due  and  pay- 
able, which  are  speclfled  In  the  first  four- 
teen  subdivisions    in    section    ninety-five." 


The  collection  in  the  subsequent  -Ascal  year 
of  a  tax  levied  by  the  board  of  supervisors 
for  the  expreas  purpose  of  paying  this  Judg- 
ment did  not  give  to  the  plaintiff  any  addi- 
tional right  to  the  payment  of  his  claim,  or 
any  right  to  the  money  thus  collected.  The 
provision  of  the  constitution  limiting  the  pow- 
er of  the  municipality  in  incurring  a  liability 
to  the  income  and  revenue  "provided  for  it 
for  such  year,"  means  that  only  the  Income 
and  revenue  that  had  been  provided  for  the 
expenditures  of  the  year  prior  to  incurring 
the  liability  can  be  appropriated  for  the  pay- 
ment of  BU(A  expenditures.  To  hold  that  any 
deficiency  in  the  revenues  of  one  year  can  be 
met  from  taxes  collected  in  a  subsequent 
year,  under  the  gnise  that  they  had  been  col- 
lected for  the  express  ptirpose  of  meeting 
such  deficiency,  would  sweep  away  the  entire 
restriction  which  the  coDBtitution  intended  to 
place  upon  municipal  extravagance. 

Unless  it  was  the  duty  of  the  auditor  to 
allow  the  claim  of  the  appellant,  the  writ  of 
mandate  cannot  be  allowed.  Von  Schmidt  y. 
Widber,  supra.  By  section  87  of  the  consoli- 
dation act  that  ottlcer  is  required  "to  be  con- 
stantly acquainted  with  the  exact  condition 
of  the  treasury  and  every  lawful  demand  up- 
on it"  By  section  Hi  of  the  same  act,  when- 
ever a  claim  against  the  treasury  Is  present- 
ed to  him  for  auditing,  be  must  "satisfy  him- 
self whether  the  money  is  legally  due  and  re- 
mains unpaid,  and  whether  the  payment 
thereof  from  the  treasury  of  the  dty  and 
•  county  is  authorized  by  law,  and  out  of  what 
fund."  Section  88  declares  that,  if  he  allow 
any  demand  on  the  treasury  not  authorized 
by  the  act,  he  shall  be  liable  to  the  city  and 
county  individually,  and  on  his  official  bond, 
for  the  amount  so  illegally  allowed.  Inas- 
much, therefore,  as  it  appeared  from  the  facts 
found  by  the  court  that  the  claim  of  the  ap- 
pellant was  not  a  legal  demand  liiran  the 
treasury,  which  he  had  the  right  to  have  paid 
out  of  funds  therein  at  the  time  he  present- 
ed the  same  to  the  auditor,  the  auditor  was 
justified  in  refusing  Its  allowance.  The  judg- 
ment is  affirmed. 

We  concur:  McFARLAND,  J.;  GARODT- 
TB,  J.;  VAN  FLEET.  J.;  HBNSHAW,  X; 
TEMPLE,  J. 


(108  Cal.  US) 

Id  re  SMITH'S  BSlliiTB.     (No.  15.764.) 

(Supreme  Court  of  California.     July  12,  1895.) 

Election  bt  Widow  — Claims   aoainst  Exbou- 
TOR's  Estate— DiDUCTios  on  Distkibotioh. 

1.  A  finding  declared  by  the  court  to  be 
drawn  from  facts  previously  stated  must  fail  if 
they  do  not  support  it. 

2.  The  will  of  a  husband  deTising  communi- 
ty estate  gave  the  wife  a  life  estate  therein, 
and  stated  that  it  was  "made  with  full  knowl- 
edge of  property  nghts  of  husband  and  wife, 
and  with  the  knowledge  and  consent  of  my  said 
wife."  The  widow  declared  that  she  wished 
the  will  to  stand,  and  afterwards  conveyed  "all 
hei  interest  in  said  property  mentioned  in  said 
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^111  88  Testinz  a  life  estate  therein  upon  said 
widow."  Hda,  not  to  show  an  election  to  take 
under  the  will,  so  as  to  create  an  estoppel,  un- 
less the  widow  had  full  knowledge  of  the  facts 
concerning  the  properties  and  of  her  right  to 
elect. 

.  3.  Where  J.,  an  executor  and  lecatee  who 
received  moneys  of  the  estate,  died,  and  W.,  sur- 
viving executor,  presented  no  claim  against  his 
estate  for  the  same,  the  court  cannot,  on  the 
death  of  W.  after  the  time  for  presenting  claims 
against  the  estate  of  J.  had  expired,  deduct  up- 
on distribution  the  amount  collected  by  J.  out 
of  the  share  due  his  estate. 

In  bank.  Appeal  from  superior  court,  San 
Benito  county;  James  N.  Breen,  Judge. 

Petition  by  Roliert  Cardiff,  administrator 
witli  the  will  annexed  of  Robert  Smith,  for  a 
settlement  and  distribution  of  decedent's  es- 
tate. From  an  order  settling  the  administra- 
tor's final  account,  and  from  a  decree  of  dis- 
tribution the  administrator  and  the  widow 
appeal.  Order  settling  the  amount  affirmed, 
and  decree  of  distribution  reversed. 

N.  C.  Briggs  and  John  C.  Hudner,  for  ap- 
pellants. Montgomery  &  Jefferson,  for  re- 
spondent 

HENSHAW,  J.  Appeals  by  the  adminis- 
trator with  the  will  annexed  aind  by  the  wid- 
ow from  the  order  settling  the  administra- 
tor's flital  account,  and  from  the  decree  of 
distribution.  Robert  Smith  died  in  April, 
1801,  and  by  his  last  will  bequeathed  one 
dollar  to  each  of  his  four  grandchildren,  and 
the  residue  of  his  personal  property  among 
certain  of  his  children,— to  his  son,  William 
R.,  four-tenths  thereof;  to  his  son,  John  A., 
three-tenths  thereof;  to  his  daughter,  Jessie, 
three-tenths  thereof.  Said  will  provided  as 
follows:  "Thirdly.  I  give  and  bequeath  to 
my  daughter,  Mrs.  Mary  Cardiff,  now  of  San 
Benito  county,  California,  a  life  estate  in  my 
home  ranch,  in  San  Benito  county,  California, 
the  same  being  described  as  follows,  to  wit, 
being  the  southwest  quarter  of  section  6,  Tp. 
ir>  S.,  range  7  E.,  M.  D.  M.;  also  all  lire- 
stoclt,  farming  utensils,  household  furniture, 
and,  in  fact,  all  personal  property  that  may 
be  on  said  ranch,  excepting  money  on  hand, 
securities  and  other  evidences  of  money  due 
me,— to  have  and  hold  and  use  during  her 
natural  life  as  her  own,  and  at  her  death  to 
pass  in  fee  to  her  sons,  Robert  Cardiff  and 
(leo.  H.  Cardiff,  and  to  their  heirs  In  fee 
.simple.  But  in  the  event  I  survive  my  said 
daughter,  Mary  Cardiff,  then  at  my  death 
said  property  to  pass  directly  to  her  said  sons, 
Uol>ert  and  George  Cardiff.  This  bequest, 
however,  is  not  to  take  effect  during  the  life- 
time of  my  wife,  Mary  Smith,  who  is  now 
residing  with  me  on  the  above-described 
i»roperty;  and.  In  the  event  she  survives  me, 
«be  is  to  have  full  and  free  use  and  absolute 
control  of  paid  real  property  and  personal 
lierein  referred  to,  and  after  her  death  to  pass 
as  above  provided.  This  is  made  with  full 
knowledge  of  proi)erty  rights  of  husband  and 
wife,  and  with  the  knowledge  and  consent  of 
my  said  wife."    Tlie  sons,  John  A.  and  Wil- 


liain  R.,  were  named  as  executors.  Both 
qualified,  and  both,  after  service,  died  before 
settlements  of  their  accounts.  In  July,  1893, 
the  Robert  Cardiff  above  named  was  appoint- 
ed administrator  with  the  will  annexed,  and 
In  December  of  the  same  year  filed,  with  his 
final  account,  a  petition  praying  for  its  settle- 
ment and  the  distribution  of  the  estate.  In 
January  next  the  widow  of  the  testator  filed 
her  written  claim  and  notice  that  all  of  the 
property  of  her  husband  was  community 
property,  and  that  she  claimed  one-half  there- 
of as  being  beyond  his  power  of  testamentary 
disposition.  Thereupon,  the  widow  of  the 
son,  John  A.,  as  executrix  of  her  husband's 
estate  and  as  one  of  his  heirs,  filed  her  writ- 
ten objections  to  the  account  and  to  the  claim 
of  Mary  Smith,  alleging  that  Mary  Smith 
had  previously  elected  to  take  under  the  wllL 

The  court  found  that  all  of  the  property  of 
the  estate  was  community  property;  tliat 
Mary  Cardiff  had  died  since  the  death  of  tes- 
tator, leaving  her  two  sons,  above  named, 
her  sol^  heirs;  "that,  since  the  death  of  said 
Robert  Smith,  said  Mary  Smith,  his  widow, 
conveyed  i&ll  her  interest  in  said  property, 
mentioned  in  said  will  as  resting  a  life  es- 
tate therein  upon  said  widow,  to  said  Robert 
and  George  Cardiff;"  and,  finally,  "that  said 
Mary  Smith,  said  widow  of  Robert  Smith, 
after  the  death  of  her  said  husliand,  and  pri- 
or'to  January,  1891,  said  to  her  grandson, 
Robert  Cardiff,  that  she  wished  the  will  to 
stand.'  She  lias  remained  in  possession  of 
said  real  property,  and  said  personal  prop- 
erty upon  and  about  said  real  property,  be- 
ing the  property  described  In  the  will  as  be- 
queathed to  her  for  a  life  estate,  until  in  the 
year  1803,  when  she  conveyed  all  her  interest 
therein  as  hereinbefore  stated."  As  a  con- 
clusion of  law,  separately  stated,  the  court 
held:  "From  the  foregoing  facts  the  court 
concludes  that  said  Mary  Smith,  widow  of 
said  Robert  Smith,  deceased,  tiad  elected  to 
take  under  the  said  will,  and  is  not  entitled 
to  a  share  of  the  moneys,  securities,  or  notes 
referred  to  in  said  will." 

The  will  of  Robert  Smith  was  one  whose 
terms  forced  an  election  upon  the  widow. 
While  courts  will  presume  that  a  testator 
meant  to  deal  with  that  property  on^y  over 
Which  he  had  power  of  testamentary  dispo- 
sition, this  presumption  cannot  prevail 
against  the  unequivocal  intention  expressed 
in  the  will.  That  intention,  when  it  can  be 
deduced  from  the.  instrument,  governs  its 
construction.  Morrison  v.  Bowman,  28  CaL 
347.  Of  two  permissible  constructions  that 
which  favors  the  conclusion  that  the  testator 
was  disposing  only  of  his  own  moiety  of  the 
community  property  will  be  adopted.  Thta  is 
the  scope  of  the  doctrine  in  the  cases  of  SU- 
rey's  Estate,  42  Cal.  210,  In  re  Gwin's  Estate, 
77  Cal.  313,  19  Pac.  527,  and  Estate  of  GU- 
more,  81  Cal.  240,  22  Pac.  655.  Here,  how- 
ever, the  testator  undertakes  in  terms  to  dis- 
pose of  all  the  property  of  the  community. 
Any  attempt  to  give  effect  to  the  clear  pro- 
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Tislons  of  tbe  instrument  would  work  an  ia- 
yaslOD  of  the  widow's  riglits  as  tlie  surviv- 
ing memb^  of  ttie  community.  And  this  is 
done,  so  the  instrumait  declares,  with  full 
knowledge  of  those  rights,  and  with  the 
knowledge  and  consent  of  the  wife.  The  dec- 
laration that  the  disposition  is  made  with 
the  knowledge  and  consent  of  tbe  wife  does 
Jiot,  of  course,  bind  h«:;  but  it  aids  in  show- 
ing the  Intent  of  the  testator,  which  intent, 
read  into  the  terms  of  the  will,  was  sufficient 
to  put  the.  widow  to  her  election.  Etche- 
bome  V.  Auzerals,  45  Cal.  121;  Estate  of 
Stewart,  74  Cal.  103, 15  Pac.  445.  That  elec- 
tion, declared  upon  distribution,  was  good 
and  sufficient,  unless,  by  her  former  acts  lu 
dealing  with  the  property,  she  was  estopped 
from  making  It.  Tbe  previous  election, 
'Which  John's  widow  pleaded  -had  been  made 
by  her  mother-in-law,  is  therefore  to  be  test- 
ed by  the  rules  of  estoppel.  Bigelow,  Estop. 
562.  The  court  in  probate  seems  to  have  so 
viewed  the  matter,  since  it  found  the  acts  of 
the  widow,  and  concluded  from  them  that 
she  had  elected  to  take  under  the  wilL  The 
result  reached  was  properly  placed  among 
.the  conclusions  of  law,  and  will  not  be  dis- 
turbed. Hayne,  New  Trial,  §  242;  Society 
V.  Burnett  (Cal.;  No.  14,553)  39  Pac.  922. 
But  in  this  case  it  matters  little  whether  It 
be  treated  as  a  conclusion  or  a  finding.  For, 
if  regarded  as  a  -tiDding,  It  is  declared  by 
tixe  court  to  be  drawn  from  tbe  IJacts  pre- 
viously stated,  and,  if  they  do  not  suppoit  it, , 
under  tbe  rule  in  People  v.  Reed,  81  Cal.  70, 
22  Pac.  474,  it  must  fall. 

Before  the  widow  can  be  denied  her  right 
to  elect  upon  distribution  it  must  be  found 
.that,  with  the  knowledge  of  her  rights,  by 
unequivocal  acts  evincing  ho:  intent,  she  lias 
so  dealt  with  the  proi)erty  left  her  by  the 
will  that  it  would  be  inequitable  to  permit 
her  to  avoid  these  acts  and  disclaim  her  in- 
tent. Professor  Pomeroy,  in  language  adopt- 
-ed  by  this  court  in  Burroughs  v.  De  Couts, 
70  Cal.  371,  11  Pac.  734,  thus  enunciates  the 
jprinciple:  "To  raise  an  inference  of  election 
from  tbe  party's  conduct  merely,  it  must  ap- 
pear that  be  Icnew  of  bis  right  to  elect,  and 
not  merely  of  the  instrument  giving  such 
aright,  and.  that  be  bad  full  knowledge  of  all 
the  facts  concerning  the  properties.  As  an 
election  is  necessarily  a  definite  choice  by  the 
paity  to  take  one  of  the  properties  and  to 
reject  the  other,  bis  conduct,  in  orAet  that 
au  election  may  be  inferred,  must  evince  an 
intention  to  elect,  and  must  show  such  an 
intention.  The  intention,  however,  may  be 
inferred  from  a  series  of  unequivocal  acts. 
♦  •  •  Where  a  widow  is  required  to  elect 
between  a  testamentary  provision  in  her  fa- 
vor and  her  dower,  any  unequivocal  act  of 
dealing  with  the  property  given  by  the  will 
as  her  own,  or  tbe  exercise  of  any  unmis- 
taloible  act  of  ownership  over  it,  when  done 
with  knowledge  of  her  right  to  elect,  and  not 
through  a  clear  mistake  as  to  the  condition 
;and  value  of  tbe  property,  will  be  deemed  an 


election  by  her  to  take  under  the  will  and 
to  reject  her  dower."  Pom.  Eq.  Jur.  |  515; 
Bigelow,  Estop,  p.  568.  The  acts  of  the 
widow,  as  found  by  the  court,  do  not  estab- 
lish this  implied  election  or  election  by  es- 
toppeL  An  examination  of  tbe  cases  •which 
find  that  ao  election  has  been  exercised  by 
reason  of  a  deed  discloses  the  fact  tliat  tbe 
deed  Is  of  property  to  which,  except  for  the 
will,  the  grantor  would  have  no  title,  and 
thus  the  deed  becomes  strong  evidence  of  In- 
tent to  take  by  the  will,  and  for  obvious  eq- 
uitable considerations  the  grantor  will  not  be 
allowed  to  deny  It  Such  Is  not  tbe  present 
case.  It  Is  not  found  that  she  recognized  by 
her  deed  the  life  estate  in  tbe  land  devised  to 
her.  She  conveyed  "all  her  Interest  in  said 
property  mentioned  In  said  will  as  vesting  a 
life  estate  therein  upon  said  widow."  The 
language  leaves  sometbing  of  lucidity  to  be 
desired,  but,  ■  however,  interpreted,  upon  the 
death  of  her  husband  she  was  the  owner  of 
an  undivided  one-half  of  all  of  that  real  es- 
tate, and  her  deed  was  sufficient  to  convey 
that  tltle^  and  for  aright  that  appears  was 
meant  to  do  so.  She  remained  in  possession 
of  the  property,  but  it  was  tbe  home  of  the 
family,  and  for  a  limited  time  at  least  she 
was  entitled  to  remain  In  possession,  and  It 
Is  not  found  that  she  continued  that  posses- 
sion under  claim  of  the  estate  devised  to  her 
by  will.  She  said  to  her  grandson  "that 
she  wished  the  will  to  stand,"  but  this  is 
without  weight  or  value  unless  It  be  further 
shown  that  she  had  full  knowledge  of  the 
facts  concerning  the  properties,  and  of  her 
right  to  elect  at  the  time^e  made  the  state- 
ment. 

The  court  found  that,  during  the  executor- 
ship of  John  A.  Smith,  he  received  $264.65, 
moneys  of  the  estate,  and  disbursed  the  aom 
of  $17.50,  leaving  hi  his  hands  at  the  time  of 
his  death  $247.15  belonging  to  the  estate  of 
deceased,  which  was  never  x>aid  over.  When 
John  A.  died  his  estate  went  into  probate. 
His  brother  William  continued  as  executor  of 
the  father's  estate,  but  presented  no  dalm 
against  the  estate  of  the  brother.  When  Wil- 
liam In  turn  died  the  time  for  presenting 
claims  against  the  estate  of  John  A  had  ex- 
pired. The  court  distributed  to  the  estate  of 
John  A  the  three-tenths  of  the  residue  of  the 
personal  property  devised  to  him,  and  did  not 
deduct  the  $247.15  from  his  distributive  share. 
John  A  held  the  estate's  money  as  trustee, 
and  upon  his  death,  being  indebted  to  his 
beneficiary,  the  estate,  its  position  became  no 
better  than  that  of  any  other  creditor  unless 
it  was  able  to  pursue  the  precise  trust  fund. 
Lathrot)  V.  Bampton,  31,  Cal.  23;  Roach  t. 
CaraflCa,  85  Cal.  444,  25  Pac.  22.  It  was  the 
duty  of  William,  as  surviving  executes',  to  have 
presented  a  claim  against  his  brother's  es- 
tate, or  to  have  compelled  an  accounting  of 
his  brother's  trust  In  equity.  Allgier's  Case, 
65  Cal.  230,  3  Pac.  849;  Chaquette  v.  Ortet, 
60  Cal.  694.  The  court  had  no  power  to  de- 
duct tbe  amount  from  the  share  of  the  estattt 
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of  John  A.  upon  dlstnoutlon.  As^ts  cannot 
be  collected  upon  distribution  (Estate  of 
Cook.  77  Oal.  232,  233,  17  Pac.  923,  and  19 
Pac.  431),  and  the  $247.15  was  not  an  advance 
to  the  devisee,  so  that  this  case  would  come 
within'  the  principle  of  Estate  of  Moore,  96 
Cal.  622,  31  Pac.  584. 

The  order  settling  the  admlnlstrator'8  ac- 
count 1b  affirmed,  and  decree  of  distribution 
Is  reversed. 

We  concur:  TEMPLE,  J.;  GABOL'TTB, 
J.;  HARRISON,  J.;   VAH  FLEET,  J. 


(107  Cal.  518)" 

MALONB  T.   ROY.     (No.  15.684.) 
(Supreme  Coart  of  Cnlifomia.     June  27,  1895.) 
MoRiSACiBS  —  Interest  abter  Matdritt  —  Mobt- 

qageb  is  fossessiox— impkovkuestb— 
Tkkspass— Damages. 

1.  Where  the  interest  on  a  mortgage  loan  Is 
computed  to  the  time  it  will  be  due  at  a  great- 
er than  the  statutory  rate,  and  added  to  the 
principal,  the  loan,  after  maturity,  will  bear 
only  the  legal  rate. 

2.  A  mortgagee  cannot  justify  his  poases- 
aion  of  the  mortgaged  premises,  so  as  to  recov- 
er for  improvements  erected  thereon,  by  assert- 
ing that  he  held  possession  from  the  mortga- 
gor, where  it  appeared  that,  as  security  for  a 
prior  indebtedness,  the  land  was  leased  to  an- 
other and  the  rent  paid  to  the  mortgagee,  but 
the  mortgagor,  in  attempting  to  resume  posses- 
sion' at  the  termination  of  said  lease,  and  after 
the  satisfaction  of  the  prior  indebtedness,  was 
ousted  by  the  mortgagee. 

3.  The  fact  that  Uie  mortgagee  did  not  make 
improvements  until  after  be  obtained  judgment 
in  the  lower  court  quieting  his  title  will  not  en- 
title him  to  recover  tot  their  value,  where  the 
mortgagor  appealed  and  the  judgment  was  re- 
versed. 

4.  The  measnre  of  damages  in  an  action 
against  a  mortgagee  for  being  wrongfully  in 
possession  is  the  fair  value  of  the  rents  and  prof- 
its, with  interest  on  each  year's  income,  irre- 
spective of  what  the  mortgagor  might  have  real- 
ized had  he  been  in  possession. 

5.  A  mortgagee  in  possession  will  not  be  al- 
lowed for  improvements,  further  than  is  neces- 
sai-y  to  keep  the  premises  in  repair. 

6.  Where  a  deed  absolute  in  form  was  in 
fact  a  mortgage,  and  the  mortgagee  held  posses- 
sion of  the  premises  without  the  mortgagor's 
consent,  he  cannot  recover  for  improvements  be- 
cause he  was  of  opinion  that  his  possession  was 
lawfnl. 

7.  The  measure  of  damages  for  trespass  in 
cutting  timber  is  the  amount  that  was  received 
for  it,  or  if  that  was  less  than  its  value,  then 
the  value,  with  interest  from  date  of  sale. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Del  Norte  coun- 
ty;  James  E.  Murphy,  Judge. 

.\ctlon  by  John  Maloue  against  George  G. 
Roy  to  foreclose  a  mortgage.  Plaintiff  had 
Juflgment.  and  defendant  appeals.     Reversed. 

A.  J.  Bledsoe,  for  appellant  R.  W.  Mil- 
ler, for  respondent 

HAYNES,  C.  This  action  was  brought  by 
jfalone  against  Roy  to  foreclose  a  mortgage. 
The  plaintiff  had  judgment,  and  defendant 
appealed  therefrom  and  from  an  order  deny- 
ing a  new  trial.    On  January  4,  18S8,  the  de- 


fendant was  the  owner  of  360  acres  of  land, 
under  a  contract  of  purchase,  upon  wlilch  be 
owed  96,560,  and  on  that  day  be  obtained  that 
sum  from  the  plaintitt,  applied  It  to  the  pay- 
ment of  the  balance  due  upon  the  land,  ob- 
tained a  conveyance  to  himself,  and,  to  secure 
the  plaintiff  for  the  moneys  so  obtained,  exe- 
cuted to  the  plaintiff  a  deed,  absolute  In  form, 
for  the  expressed  consideration  of  $7,532.50. 
and  the  plaintiff  at  the  same  time  executed 
and  delivered  to  the  defendant  his  agreement 
to  reoonvey  the  premises  to  the  defendant  up- 
on payment  of  said  sum  of  $7,532.50  on  Janu- 
ary 4,  1889.  In  March  er  April,  1889,  Ma- 
kme,  claiming  said  deed  to  be  an  absolute  con- 
veyance and  not  a  mortgage,  brought  an  ac- 
tion against  Roy  to  quiet  his  title  to  said 
land,  and  on  appeal  this  court  held  that  the 
transaction  constituted  a  mortgage.  Maloae 
V.  Roy,  94  Cal.  341,  29  Pac.  712.  Malone 
thereupon  brought  this  action  to  foreclose  said 
mortgage.  Neaiiy  all  tke  findings  are  at- 
tacked, and  numerous  errors  of  law  occurring 
on  the  trial  are  specified. 

The  case  Involves  three  principal  <iae8tioD8, 
which  are  covered  bgr  the  spedflcatioBS,  and 
the  findings  affecting  these  questions  are  in 
substance  as  follows:  That  the  sum  secured 
by  the  mortgage  is  $6,550,  and  interest  there- 
on from  January  4,  1888,  at  the  rate  of  15 
per  centum  per  annum;  that  Malone  entered 
into  possession  of  said  premises  under  the 
deed  from  Roy,  with  bis  consoit,  on  or  about 
January  4, 1888,  with  the  understanding  that 
if  Roy  should  fall  to  purchase  the  property 
within  the  time  limited  hi  the  paper  executed 
by  Malone,  his  title  would  become  indefeasi- 
ble; that  Maloae,  being  in  possesskHi,  in  good 
faith,  after  January  4,  1889,  made  valuaUe 
repairs  and  improvements  to  the  amoynt  of 
$2,232;  that  the  rents  and  profits  for  the  year 
1888  were  received  by  defendant;  that  the 
rents  and  profits  since  January  4,  1889,  to  the 
date  of  the  findings  and  judgment.  May  31, 
1893,  received  by  the  plaintiff,  were  $2,650, 
and  that  plaintiff  also  received  $500  for  tim- 
ber sold,  and  after  charging  the  plaintiff  with 
the  value  of  the  rents  and  profits,  and  timber 
sold,  and  crediting  him  with  the  amount  of 
repairs  and  improvements,  found  there  was 
due  from  the  defendant  $10,964,  and  a  decree 
was  entered  accordingly.  Other  facts  will 
be  noticed  as  we  proceed. 

1.  The  court  erred  in  Its  allowance  of  Intet^ 
est.  '  The  deed  and  defeasance  constituted 
a  mortgage  to  secure  the  payment  of  $7,- 
532.50,  due  January  4,  1889.  That  sum  waa 
made  np  of  $6,560,  the  money  loaned,  and 
Interest  thereon  for  one  year  at  15  per  cent; 
but  there  was  no  agreement  as  to  the  rate  of 
interest  beyond  tiie  date  at  which  tlie  money 
became  due,  and  therefore  the  statutory  rate 
of  7  per  centum  per  annum  is  all  that  can 
be  recovered  after  that  date.  If  Malone  had 
lent  the  same  amoimt,  and  taken  Roy's  note 
for  $7,532.50,  payable  one  year  after  date. 
without  Interest,  thus  including  the  lntM«8t 
at  the  rate  of  15  per  cent.,  and  made  no  pro- 
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Tlsloa  as  to  the  rate  after  maturity,  no  one 
would  contend  that  iiu»e  than  7  p«r  centum 
per  annum  could  be  collected  after  maturity. 
Appellant  IneletB,  however,  that  Roy  did  not 
promise  In  writing  to  pay  any  rate  of  inter- 
est, and  therefore  the  principal  sum  upon 
which  to  compute  IntoreBt  is  the  $6,5S0  loan- 
ed, and  that  interest  at  the  rate  of  7  per 
cent.  Is  chargeable  from  the  date  of  the  loan 
upon  that  sum,  and  not  upon  the  amount  stat- 
ed In  the  defeasance.  But  the  defendant 
could  not  well  Insist  that  the  instrument  he 
received  from  Malone  was  effective  to  con- 
vert the  deed  into  a  mortgage,  and  then  deny 
that  it  fixed  the  amount  to  be  paid  on  Janu- 
ary. 4,  1889,  to  sattef  y  the  mortgage. 

2.  As  to  the  allowance  made  to  the  plain- 
tiff for  repairs  and  Improvements,  the  find- 
ings do  not  show  the  amount  expended  for 
each  separately.  Respondent  concedes  tliat 
if  hlB  possession  were  wrongful  he  would  not 
be  entitled  to  be  reimbursed  for  bnprove- 
ments,  but  relies  upon  the  finding  of  the 
conrt,  that  he  was  put  in  possession  by  appel- 
lant, to  sustain  his  claim  that  he  was  right- 
fully In  possession.  The  facts  upon  which 
that  finding  seems  to  be  bas^d  were  that, 
prior' to  the  transactions  here  Involved,  the 
defendant  osed  the  land  In  question  as  a 
dairy  fbrm,  having  thereon  about  70  covre 
and  other  personal  property,  and  was  indebt- 
ed to  the  plalntur  In  the  sum  of  about  $2,000, 
and  to  secure  that  Indebtedness  had  given 
the  plaintUt  a  bill  of  sale  or  pledge  of  the 
cows  and  other  personal  property,  and  by  an 
arrangement  between  plain  tift  and  defendant, 
and  for  the  better  security  of  the  plaintiff  as 
to  the  pledged  property,  the  ranch,  cows,  and 
other  personal  property  so  pledged  were  leas- 
ed to  one  Oiocomlni,  the  lease  being  executed 
by  the  plaintiff,  and  the  rent  being  paid  to 
him  and  credited  to  defendant  upon  said  prior 
indebtedness.  The  lease  was  made  January 
20,  IStJS,  and  expired  November  1st  the  same 
year.  A  subsequent  arrangement  was  made 
by  which  the  tenant  remained  until  March 
4,  18S0.  In  Febmary,  1889,  the  plaintiff  took 
possession  by  one  of  his  sons  without  the 
consent  of  defendant,  who  went  upon  the 
ranch  March  4th  for  the  purpose  of  taking 
possession,  but  his  goods  were  removed 'from 
the  house  by  plaintiff,  and  a  proceeding  was 
commenced  against  him  for  forcible  detainer. 
Plaintiff  then  commenced  an  action  against 
the  defendant  to  quiet  title,  and  In  the  lower 
court  obtained  Judgment,  and  the  defendant 
appealed  to  this  court  and  the  Judgment 
was  reversed,  as  already  stated.  It  Is  clear 
from  the  testimony  that  whatever  possession 
the  plaintiff  had  was  in  connection  with 
the  lease  for  the  better  security  of  tfie  plain- 
tiff as  to  another  and  wholly  distinct  liabili- 
ty fi-om  that  here  In  question,  and  which  was 
fully  satisfied  by  the  rent  paid  by  Giacomini 
and  a  sale  of  some  of  the  cows  under  the 
pledge,  and  that  no  possession  was  at  any 
time  given  under  the  mortgage.  The  entry 
of  defendant  as  soon  as  the  tenant  vacated 
T.40r.no.lo— 66 


the  premises,  Us  answer  to  the  action 
broucbt  to  quiet  title  that  the  deed  was  giv- 
en as  security  and  was  1b  fact  a  mortgage, 
and  his  saccessfol  appeal  to  this  court  in  that 
case,  negative  any  consent  on  his  part  to  the 
possession  of  the  premises  by  the  plaintiff. 
In  this  action,  brought  to  foreclose  a  mort- 
gage, the  plaintiff  is  estopped  from  saying 
that  the  nuwtgafe  he  seeks  to  foreclose  gave 
him  any  riebt  to  the  possession,  and,  as  he 
was  not  In  possession  under  the  deed  by  tlie 
consent  of  the  plaintiff,  his  possession  was 
without  right,  and  therefore  wrongful 

It  Is  said,  on  behalf  of  respondent,  that  he 
made  no  improvements  until  after  he  ob- 
tained judgment  In  the  superior  court  quiet- 
ing his  title;  but  that  does  not  aid  him.  He 
was  Informed  by  the  proceedings  In  that  case 
tli&t  the  defendant  denied  his  ownership,  and 
insisted  that  the  deed  was  given  as  security 
only,  and  if  he  proceeded  to  make  Improve- 
ments as  though  he  were  owner.  In  the  face 
of  defendant's  appeal,  be  can  only  reflect  up- 
on his  own  rashness.  That  defendant  saw 
him  make  these  improvements  does  not  estop 
him  from  contesting  his  liability  for  them, 
as  by  bis  refusal  to  acquiesce  in  the  Judg- 
ment against  him,  and  by  his  appeal  there- 
from, he  constantly  denied  the  right  of  pos- 
session and  ownership  of  the  plaintiff,  and  is 
unaffected  by  the  erroneous  Judgment  against 
him.  "The  ordinary  rule  In  respect  to'  lra= 
piDvements  is  that  the  mortgagee  will  not  be 
allowed  for  them  further  than  la  proper  to 
keep  the  premises  in  necessary  repair.  Un- 
reasonable improvements  may  be  of  benefit 
to  the  estate;  but,  unless  made  with  the 
consent  and  approbation  of  the  mortgagor, 
no  allowance  can  be  made  for  them.  The 
mortgagee  has  no  right  to  Impose  them  up- 
on the  owner,  ana  thereby  increase  the  bm'- 
den  of  redeeming."  Jones,  Mortg.  (5th  Kd.) 
§  1127.  The  case  of  Mahouey  v.  Bostwick, 
96  Gal.  53,  30  Pac.  1020,  Is  directiy  in  point. 
That  was  a  case  where  a  deed  was  given  as 
security,  and  the  grantee  ousted  the  grantor 
and  held  possession.  The. court  said:  "The 
court  did  not  err  in  refusing  to  credit  defend- 
ant with  the  value  of  the  checks,  ditching, 
and  fencing  placed  by  him  upon  the  prem- 
ises while  he  was  wrongfully  In  possession 
and  holding  adversely  to  the  plaintiff."-  At 
Common  law  a  mortgage  conveyed  the  fee, 
subject  to  be  defeated  by  the  performance  of 
the  conditions  e.xpressed  in  it;  but  If  the  con- 
ditions were  not  performed  the  mortga;;ee  had 
a  right  of  entry,  and  when  he  entered  for 
"conditions  broken"  his  entry  and  possession 
were  lawful,  and  the  general  doctrine  In  re- 
gard to  the  rights  of  a  mortgagee  in  posses- 
sion grew  up  under  that  system.  But  under 
our  statute,  as  well  as  that  of  many  other 
states,  a  mortgage  does  not  convey  the  title, 
but  makes  it  a  mere  chattel,  a  lien;  the  fee 
and  right  of  i>o8session  remaining  in  the 
mortgagor,  both  before  and  after  condition 
broken.  As  was  said  by  the  supreme  court  of 
Minnesota:   "The  only  logical  rule  is  that,  to 
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constitute  'a  mortgagee  in  possession,'  tbe 
mortgagee  must  be  in  possession  by  reason 
of  tbe  agreement,  or  assent  of  tbe  mortgagor 
or  his  assigns  tbat  be  bare  tbe  possession  un- 
der tbe  mortgage,  and  because  of  it"  Rogers 
V.  Bent(Mi,  39  Minn.  39,  38  N:  W.  765.  Or,  as 
was  said  hy  tbe  supreme  court  of  Michigan, 
by  Campbell,  J.:  "If  tbe  mortgagee  in  posses- 
sion can  insist  on  retaining  It,  his  right  must 
depend  on  bis  contract,  and,  as  already  sug- 
gested, should  be  ca];>able  of  enforcement 
There  can  be  no  interest  in  lands  which  can- 
not be  enforced  somewhere."  Newton  v.  Mc- 
Kay, 30  Mich.  380,  383.  As  tbe  plaintiff  was 
not  In  possession  as  mortgagee,  he  cannot  be 
allowed  either  for  repairs  or  improvements; 
for,  if  be  were  not  In  as.  mortgagee,  he  must 
have  been  In  either  as  tenant  or  disseisor.  If 
in  as  tenant  be  could  only  malce  repairs  aft- 
er notice  to  the  ownei*,  and  the  failure  of  the 
owner  to  make  them;  and  there  is  no  claim 
made  on  that  ground.  Riaynor  v.  Drew,  72 
Cal.  307-312,  13  Pac.  866. 

3.  Appellant  contends  that  the  value  of  the 
rents  and  profits  found  by  tbe  court  is  much 
less  than  the  evidence  Justified.  The  evi- 
dence on  this  point  is  conflicting,  and  need 
not  be  discussed  in  this  connection,  as  the 
Judgment  must  be  reversed  on  the  other 
grounds  above  mentioned.  Tlie  court  found 
the  value  of  tbe  rents  and  profits  from  Janu- 
ary 4,  1889,  to  the  date  of  the  Judgment  May 
31,  1893,  to  be  f  2,650.  This  would  be  at  the 
rate  of  $600  per  annum.  This  sum  ($2,650), 
less  $2,232  found  to  have  been  expended  for 
improvements  and  repairs,  was  credited  to 
defendant  as  of  ttie  date  of  the  Judgment, 
without  any  allowance  of  Interest  As  the 
difference  was  not  large,  the  effect  on  the  re- 
sult is  not  great  Interest  on  defendant's 
debt  should  be  computed  from  January  4, 
1889,  down  to  tbe  date  of  the  Judgment  at 
7  per  centum  per  annum,  without  rests,  and 
the  plaintiff  should  be  charged  interest  at  the 
same  rate  upon  the  annual  value  of  the  rents 
and  profits  for  each  year  from  the  expira- 
tion of  the  year  for  which  it  is  allowed  to 
the  date  of  the  judgment,  and  upon  the  $500 
received  for  timber  sold  from  the  date  of 
tbe  sale.  That  in  &  court  of  equity,  Interest 
should  be  cliarged  upon  the  rents  and  profits 
under  the  circumstances  here  existing,  see 
Pujol  V.  McKinlay,  42  Cal.  559. 

We  cannot  consider  each  of  the  assign- 
ments of  errors  of  law,  nor  is  it  necessary. 
A  few  general  observations  upon  questions 
that  will  necessarily  arise  upon  a  new  trial 
Is  all  tbat  is  required.  The  rate  of  interest  to 
be  charged  the  defendant  and  the  principal 
sum  upon  which  it  is  to  be  computed.  Is  con- 
clusively fixed  by  the  defeasance  and  the 
statute.  The  question  as  to  how  or  when 
the  plaintiff  obtained  possession  of  tbe  land, 
the  fact  of  hla  possession  being  admitted  in 
his  complaint  Is  irrelevant  except  as  to 
the  question  of  repairs  and  improvements; 
and  what  has  been  said  on  that  subject  suf- 
ficiently indicates  the  character  of  tbe  evi- 


dence which  is  relevant  and  competent  ap<m 
that  point  The  opinion  of  the  plaintiff  tbat 
he  was  the  owner  of  the  fee,  or  had  a  right  to 
the  possession,  la  Irrelevant  He  could  not  be 
in  possession  rightfully  under  a  deed  which 
conveyed  no  title,  otherwise  than  by  the  con- 
sent of  the  def»idant  for  some  purpose  con- 
nected with  the  mortgage  security.  If  -lie 
were  put  In  possession,  either  Impliedly  or  ex- 
pressly, for  the  purpose  of  perfecting  tiis  se- 
curity under  the  pledge  of  tbe  personal  prop- 
erty for  another  and  distinct  indebtedness, 
and  the  defendant  did  not  afterwards  con- 
sent to  plaintiff's  possession  for  some  purpose 
connected  with  the  mortgage  here  sought  to 
be  foreclosed,  his  i>os8e88ion  is  wrongful,  ^nd 
his  claims  for  repairs,  as  well  as  improve- 
ments, must  be  disallowed.  Upon  tlie  ques- 
tion of  rents  and  profits,  wliat  tbe  plaintiff 
did  or  did  not  realize  from  tbe  use  of  tbe 
land,  or  what  the  defendant  thinks  he  could 
or  might  have  realized  if  he  bad  personally 
occupied  tbe  land.  Is  immaterial.  Tbe  ques- 
tion Is,  what  Is  its  fair  rental  value  annually, 
during  the  time  it  has  been  occupied  by  tbe 
plaintiff,  for  the  purpose  for  which  it  was  oc- 
cupied at  the  time  plaintiff  took  possession? 
As  to  the  timber  sold  from  the  ranch;  the 
plaintiff  is  liable  for  what  he  received  for  it 
and  if  the  value  of  the  timber  at  tl>e  time  of 
the  sale  was  more  than  he  received,  then  for 
such  value,  with  interest  from  tbe  date  ot 
sale. 

The  Judgment  and  order  appealed  from 
should  be  reversed. 

We  concur:    SEARLS.  C;   BELCHBH,  a 

PBB  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  and  or- 
der appealed  from  are  reversed. 


LABS  V.  COOPER.    (No.  18,345.) 
(Supreme  Court  of  California.    July  8,  1885.) 

FCBLIO  IMPROVBMSNTS — DlAORAII. 

1.  A  recorded  diagram,  in  a  proceeding  for 
assessments  for  street  work,  in  which  there  was 
nothing  to  indicate  the  points  of  tlie  compass, 
whereby  an  owner  could  determine,  from  an  in- 
spection of  the  diagram  and  assessment,  where 
upon  the  map  bis  land  was  plotted,  is  insnffi- 
cieut. 

'  2.  The  fact  that  the  lot  may  be  identified 
by  refcreuce  to  the  city's  official  map  will  not 
cure  the  defect  where  there  was  notlung  in 
the  record  of  assessment  referring  to  said  map, 
and  because  the  court  will  not  taKe  Judicial  no- 
tice of  snch  map,  nor  is  the  property  owner 
chargeable  with  knowledge  of  it 

Department  2.  ^^ppeal  from  superiw  court. 
Sacramento  county;  Matt  F.  Johnscm,  Judge. 

Action  by  B.  Labs  against  Jotan  F.  Cooper 
to  foreclose  tbe  lien  of  an  assessment  for 
street  work.  Defendant  bad  Judgment  and 
plaintiff  appeals.    Affirmed. 

Clinton  L.  White,  for  apptilaat  'Aim- 
strong,  Bniner  ft  Platnauer,  for  respondent 
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HENSHAW,  J.  Appeal  from  the  Judg- 
ment rendered  in  fayor  of  defendant  In  an 
action  to  foreclose  the  Hen  of  an  aasessment 
for  street  work.  The  court  found  In  favor 
of  the  plaintiff  upon  all  bis  arerments,  ex- 
cepting that  of  the  recordation  of  the  dia- 
gram. The  diagram,  as  recorded,  omitted 
the  arrow  and  the  Initial  letters  N.,  B.,  S., 
and  W.,  indicating  the  points  of  the  com- 
pass. The  court  concluded  that  thrae  was 
no  RuSlcient  description  of  the  property  con- 
tained in  the  recorded  assessment  and  dia- 
gram, and  passed  judgment  accordingly. 
The  arguments  here  urged  in  support  o{ 
the  sufilcleacy  of  the  diagram  were,  with  few 
exceptions,  before  this  court  In  San  Fran- 
cisco y.  Quackenbusb,  53  Cal.  52,  and  Nor- 
ton y.  Courtney,  Id.  691,  and  there  hdd  in- 
sufficient The  purpose  of  the  recordation 
being  to  carry  notice,  by  an  inspection  of 
the  record,  to  the  owner  and  all  others  hay- 
ing dealings  with  the  property,  that  it  la 
subject  to  a  lien,  It  follows  that  any  variance 
between  the  original  and  recorded  instru- 
ments which  defeats  this  purpose  Is  mate- 
rial. Per  contra,  if  the  diagram  and  assess- 
ment as  recorded  do  contain  a  sufficient  de- 
scription, then,  in  this  regard,  any  depar- 
ture from  the  original  form  will  be  held 
trifling  and  immaterial.  In  the  diagram  as 
recorded,  in  the  above  cases,  the  relative  lo- 
('atlons  of  the  streets  to  each  other  were 
shown,  as  were  also  the  relative  locations, 
frontages,  and  dimensions  in  feet  of  the 
lots  assessed,  and  the  lots  bore  appropriate 
assessment  numbers.  No  difficulty  would 
have  been  experienced  by  any  one  in  fixing 
with  mathematical  accuracy  the  precise  po- 
sition of  any  piece  of  land  sought  to  be 
charged,  if  only  the  points  of  the  compass 
had  ^en  Indicated.  But  without  this  in- 
dicator an  owner  could  not  determine  from 
an  inspection  of  the  diagram  and  assessment 
where  upon  the  map  his  land  was  plotted, 
nor  whether,  in  fact.  It  was  delineated  at 
all.  It  is  true  he  could  determine  these  mat- 
ters by  a  resort  to  outside  aids,  but  the  rule, 
"Id  certum  est,  quod  certum  reddl  poteet," 
has  no  application  to  descriptions  uQder  pro- 
ceedings in  invitum.  In  such  cases  the  de- 
scription must  be  sufficient  to  enable  the 
owner  to  determine  from  an  Inspection  of  It 
whether  hia  land  la  sought  to  be  subjected 
to  the  lien.  The  doctrine  of  these  cases  has 
been  apparently  modified  in  the  later  cases 
of  Whiting  v.  Quackenbusb,  54.  Cal.  306; 
WUllams  v.  McDonald,  58  CaL  527;  Brady 
y.  Page,  59  Cal.  52;  Williams  v.  Savings  & 
Loan  Soc,  97  Cal.  122,  31  Pac.  908,— but  the 
modification  is  based  upon  the  view  of  the 
court,  expressed  in  each  case,  that  the  dia- 
gram is  sufficient,  because  the  court  must 
take  Judicial  notice  of  the  streets  of  San 
li^ncisco,  their  relative  locations,  and  the 
directions  in  which  they  extend.  St.  1858, 
pp.  52,  56.  But  in  the  case  at  bar  the  dc- 
'scription  cannot  be  held  sufficient  even  upon 
this  ground.    In  the  assessment  the  land  is 


descritied  as  "all  lot  6,  block  D  and  B— 16 
and  17,"  and  upon  the  diagram  a  lot  is  num- 
bered 6.  This, 'appellant  contends,  is  suffi- 
cient, because  It  contains  the  number  of  the 
lot  according  to  the  official  map  of  the  city 
of  Sacramento.  There  is,  however,  nothing 
in  the  record  to  show  this;  the  assessment 
does  not  refer  to  any  official  map;  we  cannot 
take  Judicial  notice  that  there  is  such  a 
map;  and,  what  is  of  still  more  consequence, 
the  property  owner  is  not  chargeable  with 
knowledge  of  it.  We  conclude,  then,  that 
the  recorded  diagram  and  assessment  con- 
tain no  sufficient  description  of  the  land  to 
be  charged,  and  that  the  omission  of  the  in- 
dicating arrow  forms  a  material  variance 
between  the  original  and  recorded  diagram. 
The  judgment  is  affin^ed. 

We  concur:    McFARLAND,  J.;  TBICPLB, 
J. 


(US  Cal.  31) 
In  re  HOWARD.     (Cr.  ^7.) 
(Supreme  Court  of  California.     July  8,  1886.) 
Criminal  Law— -Provino  Exception. 
Where  the   commissioner's   report  In   a 
proceeding  under  Pen.  Code,  §  1174,  to  prove  an 
excei)tion,  presents  a  conflict  of  testimony  as 
to  whether  the  language  complained  of  was  in 
fact  used  by  the  prosecuting  attorney,  the  action 
of  the  trial  court  in  striking  it  from  the  bill  of 
exceptions  must  be  sustained. 

In  bank.  Appeal  from  superior  court,  Ta- 
lare  county;  Wheaton  A.  Oray,  Judge. 

John  B.  Howard  was  convicted  of  murder, 
and  moves  to  prove  an  exception.  Applica- 
tion denied. 

Chas.  G.  Lamberson  and  H.  C.  LllUe,  for 
appellant  Atty.  Gen.  Fitzgerald,  for  re- 
spondent 

GAROUTTE,  J.  This  Is  an  original  pro- 
ceeding, brought  under  section  1174  of  the 
Penal  Code,  for  the  purpose  of  proving  an 
exertion.  According  to  the  petition,  the  de- 
fendant, Howard,  was  on  trial,  charged  with 
murder,  and  during  the  closing  argument  the 
assistant  district  attorney  used  certain  lan- 
guage to  the  jury,  which,  it  is  claimed,  was 
unjustified  by  the  evidence,  and  seriously  ob- 
jectionable to  defendant's  rights,  and  to  which 
objection  was  made  at  the  time,  and  an  ex- 
oepticm  noted.  This  alleged  language,  objec- 
tion thereto,  and  exception,  were  incorporated 
into  defendant's  proposed  bill  of  exceptions 
to  be  used  upon  appeal,  and  the  bill  so  pre- 
sented to  the  Judge  tot  settlement  But  the 
Judge  refused  to  settle  the  same,  as  present- 
ed, and  struck  therefrom  the  purported  lan- 
guage of  the  prosecuting  officer,  and  the  ex- 
ception thereto,  dpon  the  ground  that  no  such 
language  was  used  by  the  attorney  dtiring  the 
argument  and  thereupon  settled  the  bill. 
Upon  the  filing  of  the  present  petition  this 
court  ordered  a  reference  to  a  commissioner 
to  take  evidence  as  to  the  truth  of  the  aliega- 
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.tlons  of  the  petition  bearing  upon  the  lan- 
guage claimed  to  have  been  used.  The  com- 
mlaaioner  took  the  evidence,  and  has  reported 
the  same  In  full  to  this  court,  without  conclu- 
sions as  to  the  ultimate  fact.  Upon  examina- 
tion of  the  evidence  placed  before  ua,  there 
appears  to  be  a  square  and  Irreconcilable  con- 
flict as  to  whether  or  not  the  language  set 
out  in  the  petition  was  used  by  the  prosecut- 
ing officer  in  his  address  to  the  Jury.  Under 
such  circumstances  the  action  of  the  trial 
court  In  settling  the  bill  of  exceptions  as  it 
was  settled  must  be  sustained.  For  the  fore- 
going reasons,  petitioner's  application  la  de- 
nied. 

We  concar:      McFARLAND,  J.;   HARRI- 
SON, J.;   HKNSHAW,  J. 


(107  Cal.  610) 

■HULFORD  et  al.  t.  NEALB.    (No.  15,808.) 
{Supreme  Court  of  California.    June  29,  1895.) 

WaKEHOUSEMEN— CBlROEa 

Plaintiffs  were  warehousemen,  and 
stored  wlieat  according  to  a  cnitom  whereby 
they  charged  more  for  the  first  month  it  was  in 
storage  than  the  succeeding  months,  the  dif- 
ference being  for  "carting"  the  wheat.  Plain- 
tiffs sold  out  to  defendant,  and  the  latter  agreed 
to  collect,  without  charge,  plaintiffs'  claims  for 
storage.  Bdd  that,  in  determining  the  amount 
due,  the  extra  charge  for  the  first  month  be- 
longed to  plaintiffs,  and  sbonldnot  be  distributed 
pro  rata  over  the  entire  time  the  wheat  wsa 
stored. 

Uepartment  2.  Appeal  from  snpenor  court, 
Alameda  county;  V.  U.  Ugden,  Judge. 

Action  by  U.  W.  Uulford  and  another 
against  A.  S.  Neale  to  recover  moneys  col- 
lected for  plaintiffs.  Plaintiffs  bad  judg- 
ment, and  defendant  appeals.     Attinned. 

Jobn  U.  Ulcklnson,  for  appellant.  T.  (X 
<;oogan,  for  respoadenta. 

McJb'ABIiANU,  3.  'itiiB  action  was  brought 
to  recover  certain  moneys  alleged  to  have 
been  collected  and  received  by  defendant  from 
divers  persons  for  and  on  account  of  plain- 
tiffs. Judgment  was  rendered  for  plaintiffs 
In  the  sum  of  $2,038.65.  Defendant  appeals 
from  the  Judgment  and  from  an  order  deny- 
ing a  motion  for  a  new  trial. 

The  plaintiffs  were  conducting  a  warehouse 
business,  and  in  February,  ltJ93.  they  agreed 
to  sell  the  business.  Including  the  good  will, 
leases  for  war^ouses,  otUce  furniture,  and 
certain  other  personal  property  used  In  the 
business,  to  tbe  defendant.  The  transaction 
was  completed  and  possession  given  to  de- 
fendant OH  March  1,  ltJ93.  At  that  Urns  there 
were  large  quantities  of  grain  and  general 
merchandise  stored  in  tbe  warehouses,  upon 
which  money  was  due  to  plaintiffs  for  stor- 
age. This  grain  and  merchandise  had  been 
taken  by  plaintiffs  under  tbe  system  called 
"season  storage";  that  is,  a  certain  sum  per 
ton  was  charged  for  the  first  month's  stor- 
age, and  a  •mailer  ram  for  succeeding  montba. 


antu  a  certain  amount  agreed  npon  bad  ac- 
crued, after  which  there  was  no  fnrtber 
charge  until  the  end  of  the  "aeason,"  which 
was  the  1st  day  of  tbe  following  June,  and 
the  owner  of  the  property  stored  had  the 
right  to  allow  it  to  remain  in  the  warehouse 
until  said  1st  of  June.  For  Instance,  if  the 
owner  was  to  pay  50  cents  per  ton  for  the 
first  month,  and  25  cents  for  the  succeeding 
months,  until  tbe  whole  should  amount  to 
$1.50  per  ton,  then,  afta:  tbe  oxpiration  of 
five  months,  he  could  have  his  property  re- 
main in  the  warehouse  until  June  Ist  follow- 
ing, without  further  charge:  At  tbe  time  de- 
fendant took  possession,— -on  March  Ist,— tbe 
storage  on  tbe  property  which  bad  been  stor- 
ed with  plaintiffs  was  due,  and  they  bad  a 
Hen  upon  it  for  said  storage;  and  in  tbe  writ- 
ten contract  between  the  parties  it  waa  agreed 
as  follows:  "Said  party  of  the  second  part 
[defendantj  does  also  hereby  agree  that  he 
will  collect,  without  making  any  charge  there- 
for, all  claims  and  liens  that  the  said  par^ 
ties  of  the  tirst  part  [plalntlffsj  have  or  hold 
against  any  property  now  stored  at  said 
warehouses,  and  deliver  the  amount  so  col- 
lected to  them  from  time  to  time,  promptly, 
upon  the,  collection  thereof,  said  claims  and 
liens  In  all  cases  to  be  collected  before  the 
delivery  of  said  property  to  tbe  owners  there- 
of." Tbe  court  found  that  of  these  claims 
and  liens  defendant  did  collect  tbe  snm  of 
iH.053.74,  and  that  he  had  paid  plainUffs 
1^1,588.90,  and  no  more;  and  tbese  findings 
are  clearly  supported  by  the  evidence.  Un- 
der tbese  findings  tbe  plahitlfts  would  have 
been  entitled  to  Judgment  for  j;2,4<H.84:  bnt 
tbe  court  also  found  that  said  grain  and  mer- 
chandise remained  tar  a  time,  and  "occupied 
certain  space  In  said  warehouses,  and  was 
taken  care  of  by  defendant,  and  he  performed 
work  In  delivering  the  same,"  and  for  this 
defendant  was  allowed  ^26.19,  which  re- 
duced the  amount  of  the  Judgment  to  $2,03a- 
65.  The  correctness  of  this  last  finding  need 
not  be  Inquired  Into,  as  it  waa  to  defendant^a 
advantage. 

Tbe  main  contention  of  appellant  la  directed 
to  tbe  point  that  certain  charges  for  "cart- 
age" were  erroneously  allowed  respondents. 
It  seems  that  under  the  season  storage  sys- 
tem the  larger  charge  is  made  for  the  first 
month  on  account  of  the  cartage,  or  expense 
of  hauling  the  goods  to  the  warehoose.  Upon 
this  subject  there  was  some  testimony,  which 
was  not  very  clear,  and  calculations  aome- 
what  dlJBcult  to  ft^ow;  but  It  appears  that 
the  cartage  was  merely  represented  la  tbe 
charge  for  storage  for  the  first  month,  and 
that  no  separate  charge  was  made  for  It 
Therefore,  no  matter  bow  It  be  considered,^ 
whether  charged  as  cartage  or  as  storage,— 
It  waa  part  of  the  "claims  and  Hens"  whlcb 
respondents  had  agalnat  the  stored  goods,  and 
which  appellant  had  agreed  "to  collect  with- 
out making  any  charge  therefor,"  and  te  pay 
over  promptly  to  respoodenta.  The  contract 
clearly  contemplataa  that  tin  goods  war*  ta 
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remain  in  t&e  warehouses  at  least  for  a  i«a- 
sonabie  time,  and  that  appellant  was  to  col- 
lect the  amounts  due  reapoudents  "before  tbe 
delivery  of  said  property  to  the  owners  there- 
of." Having  collected  moneys  which  includ- 
ed the  cartage,  there  is  no  reason  why  be 
should  not  have  paid  them  to  respondents. 
We  are  unable  to  see  any  error  In  the  record; 
at  least,  as  against  appellant  The  judg- 
ment and  order  appealed  from  are  affirmed. 

I  concur:     HENSHAW,  J. 

TEMPLE,  J.  (concurring).  I  concur  In 
the  Judgment,  but  I  do  not  understand  the 
controversy  exactly  as  It  Is  stated  by  Mr. 
Justice  McFARIiAND.  The  court  practical- 
ly divided  the  storage  money  between  the 
parties  In  proportion  to  the  time  the  goods 
remained  in  storage  before  or  after  the  assign- 
ment, without  reference  to  the  amount  earn- 
ed, computed  by  the  warehouse  custom.  For 
Instance,  if  the  goods  had  been  stored  five 
months  when  the  assignment  was  made,  and 
therefore  the  full  amount  for  storage  had  ac- 
crued, still  if,  after  the  assignment,  they  had 
remained  two  months  longei-,  and  no  farther 
chai-ge  could  be  made  for  such  additional 
time,  the  court  gave  to  plaintiffs  only  flve- 
seveuths  of  the  amount  and  to  the  defendant 
two-sevenths,  after  deducting  cost  of  cart- 
age, which  Is  included  in  the  charge  for  the 
first  month.  Defendant  contends  that  he 
would  be  entitled,  in  the  supposed  case,  to 
two-sevenths  of  the  whole  amount,  since  all 
is  cliarged  as  storage.  I  think  in  this  view 
the  court  properly  deducted  the  charge  for 
cartage  before  computing  defendant's  pro  rata 
charge.    I  therefore  concur  in  the  judgment. 


<1«7  Cal.  66») 
RA^nSH  V.  KIRSGHBRAUN  et  al.     (No. 
19.481.) 
(Supreme  Court  of  California.     Jnly  8,  1896.) 

Sale— DELrvBRT— Breach  of  Contoact— Failure 
TO  Delivbb  Conbiokment  Phomptlt  — 

Harmless  Error— Ikstrcctioss. 
1.  Where  a  bill  of  lading  was  sent  to  a  bank 
to  be  dolivered  to  the  consignee  on  payment  of 
the  purchase  price  of  the  goods  consigned,  there 
was  no  transfer  of  title  until  the  bill  was  re- 
■ceived  by  the  bank  for  delivery. 

3.  In  an  action  by  the  consignee  against  the 
consignor  for  failure  to  deliver  a  consignment  of 
eggs,  whereby  plaintiff  was  damaged  by  a  de- 
cline in  the  market,  it  was  proper  to  submit  to 
the  jury  the  question  of  defendant's  negligence 
in  failing  to  promptly  forward  a  bill  of  lading, 
where  it  appeared  tliat  it  was  detained  by  de- 
fendant, and  though,  if  promptly  forwarded,  it 
■could  have  reached  plaintiff  at  the  same  time  as 
the  consignment,  it  did  not. 

3.  The  fact  that  the  consignee,  by  agree- 
ment with  the  carrier,  the  latter  being  protect- 
«d  b.v  a  bond,  was  allowed  to  take  freight  in  ad- 
vance of  presentation  of  the  bill  of  lading,  did 
not  make  it  incumbent  on  him  to  obtain  pos- 
«es8ion  of  a  consignment,  where  the  agreement 
with  the  consignor  was  that  the  bill  should  lie 
delivered  on  payment  of  the  purchase  price,  and 
the  consignor  negligently  detained  the  bill. 

4.  Error  in  admitting  evidence  of  market 
value  on  a  day  not  in  issue  is  not  prejudidal 


where  it  was  the  same  as  th«  day  in  contro- 
versy. 

5.  In  an  action  for  failure  to  promptly  de- 
liver a  consignment,  plaintiff  admitted  that  the 
goods  were  ready  for  delivery  to  him  on  a  cer- 
tain date,  though  he  did  not  take  possession  of 
them  until  later.  Evidence  of  the  market  value 
after  the  goods  were  ready  for  delivery  was  ex- 
cluded. Bddj  that  a  charge  that  plaintiff  should 
recover  the  difference  in  price  on  the  day  they 
should  have  been  delivered  and  on  the  day  they 
were  "actually  delivered"  coald  not  have  misled 
the  Jury  on  the  computation  of  damages. 

Department  2.  Appeal  from  superior  court, 
Los  Angeles  county;  W;  H.  Clark,  Judge. 

Action  by  A.  Ramlsh  against  Einichbraiin  & 
Sons  for  breach  of  contract  Judgment  for 
plaintiff,  and  defendants  appeaL     Affirmed. 

Will  D.  Oooid,  for  appellants.     Finlayson 

6  Finlayson,  for  respondoit. 

HENSHAW,  J.  Appeals  from  the  judg- 
ment and  from  the  order  denying  a  new  trial. 
The  facts  of  the  case  will  be  found  stated  in 
the  opinions  of  this  coart  rendered  upon 
former  appeals.  90  Cal.  581,  27  Pac.  433,  and 
98  Cal.  676,  33  Pac.  780. 

The  evidence  warranted  the  Jnry  In  believ- 
ing, as  from  the  verdict  it  will  be  presumed 
it  did  believe,  that  the  car  load  of  eggs  was 
sold  by  defendants  to  plaintiff,  to  be  deliv- 
ered to  the  latter  In  Los  Angeles  in  due 
course  of  freight  transportation  from  either 
Omaha,  Neb.,  or  some  point  of  shipment  in 
Iowa.  By  agreement,  also  the  bill  of  lading 
made  .to  defendants  as  consignees,  and  by 
them  indorsed  to  plaintiff,  was  to  tte  s&it 
with  a  sight  draft  to  the  Southern  California 
National  Bank  at  Los  Angeles,  by  which  it 
was  to  be  delivered  to  plaintiff  upon  his  pay- 
ment there  of  tbe  price  of  the  eggs.  Under 
these  circumstances,  there  was  no  ti-ansfer  of 
the  title  to  the  eggs  before  the  bill  of  lading 
was  received  at  the  bank  for  delivery.  Rey- 
nolds V.  Scott  (Cal.)  4  Pac.  346;  Brwln  v. 
Harris,  87  Ga.  333,  13  S.  B.  513;  Kelsea  v. 
Manufacturing  Co.  (N.  J.  Err.  &  App.)  26  Atl. 
007,  22  L.  R.  A.  415,  and  notes;  Dows  v. 
Bank,  91  U.  S.  618;  Brandt  v.  Bowlby,  2 
Bam.  &  Adol.  932;  Newcomb  v.  Railroad 
Corp.,  115  Mass.  230.    The  eggs  arrived  at 

7  p.  m.  of  July  9th,  and  would  then  have 
been  delivered  to  plaintiff  upon  presentation 
of  the  bill  of  lading,  thoogh,  in  ordinary 
course  of  business,  delivery  would  have  t>een 
made  the  following  day;  but  the  bill  of  lad- 
ing had  not  arrived.  There  had  been  negligent 
delay  by  defendants  in  mailing  it  from  Omaha. 
Forwarded  from  the  shipping  point  in  Iowa  it. 
reached  them  in  Omaha  upon  July  3d,  but  too 
late  to  be  remailed  on  that  day  with  the  sight 
draft,  which  defendants  first  discounted  at  a 
local  bank.  It  could  have  been  mailed  at  that 
time  with  an  order  for  payment  merely.  The 
following  day  was  a  holiday.  Upon  the  next 
the  matter  was  neglected,  and  up<M  July  Otto 
tlie  bill,  with  the  draft,  was  forwarded.  De- 
fendants contend  that,  despite  theU-  failure  to 
forward  the  bill  as  expeditiously  as  they 
might;   nevertheless  they  put  It  in  the  post 
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office  upon  July  6th,  when.  In  the  ordinary 
coarse  of  the  mall  (four  days  between  Oma- 
ha and  Los  Angeles),  It  should  have  reached 
the  bank,  and,  constructively,  plaintiff,  upon 
July  10th,  the  day  when  the  car  was  ready 
for  delivery,  and  that  therefore  they  had  used 
due  diligence.  But,  considering  the  nature  of 
the  goods  shipped,  the  market  conditions,  the 
original  delay  of  defendants,  the  fact  that 
defendants'  agent,— the  hank,— if  it  received 
the  bill  upon  July  12th,  yet,  seemingly 
through  dereliction,  did  not  have  It  ready  for 
delivery  until  the  14th,  sufficient  was  shown 
to  warrant  the  submission  of  the  question  of 
negligence  to  the  Jury  under  proper  instruc- 
tions. And  the  jury  was  properly  instructed. 
The  instructions,  the  refusal  to  give  which  is 
complained  of,  were  one  and  all  embraced 
in  those  actually  given.  In  so  far  as  they  were 
proper  to  give  at  all.  The  fact  that,  under 
agreement  with  the  railroad,  the  idaintiff, 
who  was  a  truckman,  was- allowed  to  take 
freight  of  consignees  in  advance  of  presenta- 
tion of  the  way  bill,— the  railroad  being  pro- 
tected by  a  bond,— did  not  make  It  incumbent 
on  him  80  to  obtain  possession  of  the  eggs. 
He  was  under  no  obUgation  to  put  himself  or 
Ills  bondsmen  in  jeopardy  In  the  matter,  and 
it  was  his  right  to  stand  upon  the  terms  of 
his  contract.  By  those  terms,  delivery  of  the 
waybill  was  to  be  made  to  him  through  the 
bank  upon  his  payment  of  the  price,  and  It 
was  the  understanding  of  the  parties  that  the 
delivery  of  the  eggs  should  be  had  In  the 
manner  indicated. 

Of  the  exceptions  to  the  instructions  given, 
one  only  merits  special  consideration.  The 
court  instmcted  the  juiy:  "In  estimating  the 
damages,  you  wUl  first  ascertain  what  day 
the  eggs  should  have  been  delivered,  accord- 
ing to  the  terms  of  the  contract,  and  the 
value  of  the  eggs  upon  that  day;  and  you 
will  then  ascertain  what  day  the  eggs  were 
actually  ddlvered  to  and  received  by  the 
plalntlflf,  and  the  value  of  the  eggs  upon  that 
day.  If  the  value  of  the  eggs  upon  the  day 
last  mentioned  was  the  same  as  or  greater 
than  upon  the  day  when  they  should  have 
been  delivered  according  to  the  contract,  then 
the  plaintiff  has  sustained  no  damage,  and 
your  verdict  should  be  accordingly.  If,  how- 
ever, you  find  the  value  of  the  eggs  upon  the 
last-mentioned  day,  najnely,  the  day  when 
they  were  actually  delivered  and  received, 
was  less  than  the  value  of  eggs  upon  the  day 
when  they  should  have  been  delivered  accord- 
ing to  the  terms  of  the  contract  then  the 
measure  of  damages  will  be  the  difference. 
By  'value  of  eggs'  is  meant  the  market  value 
of  eggs."  The  evidence  showed  that  plain- 
tiff took  the  waybill  and  manual  possession 
of  the  eggs  upon  July  18th,  but  no  evidence 
was  admitted  as  to  the  market  price  of  eggs 
upon  that  date.  The  evidence  was  confined 
to  the  days  between  the  9th  and  14th  of  July, 
both  Included.    Nor,  if  it  be  conceded  that 


evidence  of  the  value  upon  July  Oth  was  in- 
admissible under  the  proof  that  in  the  or- 
dinary course  of  bushiess  dj^very  would 
have  been  made  on  the  10th,  still  no  preju- 
dicial error  can  be  predicated  thereon,  since 
all  of  the  witnesses  agree  that  the  value  re- 
mained the  same  on  the  9th  and  10th.  The 
delivery  claimed  by  defendants  upon  Jnly 
12tb,  and  that  pleaded  by  plaintiffs  upon  July 
14th,  both  rest  upon  the  proposition  of  law 
that  the  moment  when  defendant's  agent— 
the  bank— had  the  waybill  ready  to  be  tnmed 
over  to  plaintiff,  then,  so  fiir  as  defendants 
were  concerned,  delivery  by  them  bad  been 
made,  and  for  any  further  delay  they  were 
not  responsible.  This  proposition  Is  sound, 
and  it  was  more  than  once  declared  to  the 
jury  by  Instructions.  The  contention  of  de- 
fendants, supported  by  the  bank's  evidence, 
is  that  the  bank  received  and  held  the  way- 
bill for  delivery  on  July  12th,  and  it  Is  there- 
fore claimed  that  this  date  limits  defendants' 
liability.  Upon  the  part  of  plaintiff  It  Is 
claimed,  and  the  evidence  Is  not  disputed, 
that  the  bank,  upon  the  12th  and  IStb  of 
July,  In  response  to  d«nand,  declared  that  it 
did  not  have  the  bill,  and  that  upon  the  14th 
only  was  plaintiff  notified  of  their  readiness 
to  deliver  it.  The  determination  of  the  time 
under  these  circumstances  was  left,  and  prt^ 
erly  left,  to  the  jury.  The  aror  of  the  In- 
struction, and  the  injury  worked  by  it,  de- 
fendants claim,  consist  in  this,  that  it  uses  the 
phrase  "actual  delivery,"  as  contradistin- 
guished from  the  constructive  delivery  of  the 
12th  or  14th,  and  founds  damage  upon  such 
actual  delivery,  and  that  the  jury  was  there- 
fore misled  Into  adopting  the  lower  market 
price  obtaining  upon  July  18th,  histead  of  the 
higher  price  of  July  12th  or  14th,  as  the  basis 
of  their  computation  of  damages.  But  plain- 
tiff pleaded  delivery  to  himself  upon  July 
14th;  admitted  the  delivery  on  that  date  by 
tdegram  to  defendants  to  that  effect;  tlie 
court  fully  and  repeatedly  instructed  the  Jury 
that  defendants'  liability  for  fiutber  damage 
ceased  immediately  when  the  waybill  was 
ready  for  transfer;  It  Is  admitted  by  plaintiff 
that  this  was  upon  the  14th;  the  pleadings 
have  not  been  amended,  and  it  has  become 
the  law  of  the  case  that  evidence  of  damage 
should  not  go  to  a  date  later  than  July  14th: 
and,  finally,  as  has  been  said,  testimony  of 
the  vaiyhig  market  values  was  not  admitted 
as  to  any  date  subsequent  to  the  14th.  Un- 
der these  circumstances.  It  cannot  be  hdd 
that  the  jury  could  have  been  misled  by  tak- 
ing Into  their  computatltm  the  value  of  eggs 
at  a  date  upon  which  no  evidence  was  given 
of  that  value.  Moreover,  the  vodlct  ren- 
dered was  not  for  an  amount  In  excess  of 
what  the  evidence  reasonably  snpported.  The 
judgment  and  order  are  affirmed. 

We  concur:    McFARLAKD,  J.;  TEMPLB, 
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LOWK  et  8L  T.  WOODS  et  aL  (No.  19,494.) 
<Supreme  Coort  of  Ofdifomia.    July  3,  18^.) 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  San  Luis  Obispo 
county;  V.  A.  Gregg,  Judge. 

Action  by  Dawson  Lowe  and  others  against 
B.  L.  Woods  and  others  to  enforce  a  livery 
stable  keeper's  Hen.  Defendants  bad  judg- 
ment, and  plaintiffs  appeal,   Affirmed. 

Wllcoxon  &  Bouldin,  for  appellants.  F. 
Adams  and  F.  A.  Dom,  for  respondents. 

SEARLS,  C.  This  action  is  brought  by  liv- 
ery and  feed  stable  keepers  to  enforce  a  lien 
upon  a  horse  for  the  feeding  of  the  animal. 
The  plaintiffs  were  nonsuited  at  the  trial, 
and  appeal  from  the  Judgment  rendered  there- 
on. The  case  was  here  once  before  upon  an 
api>eal  from  a  judgment  In  favor  of  the  plain- 
tiffs, and  a  reversal  was  had.  The  decision 
*  in  that  case  stated  the  facts  and  the  law  ap- 
plicable to  the  case.  The  bill  of  exceptions 
upon  which  this  appeal  Is  based  does  not 
vary  in  any  Important  particular  from  the 
showing  on  such  former  appeaL  The  evi- 
dence of  James  Outhrle,  one  of  the  plaintiffs 
on  the  last  trial,  was  in  part  as  follows: 
"Woods  told  me,  at  the  time  he  left  the  horse 
with  us,  that  he  belonged  to  Miss  Adams, 
and  the  conditions  under  which  he  held  the 
horse  under  the  contract  with  Edith  Adams. 
I  never  spoke  tp  Miss  Adams,  nor  wrote  her 
a  letter."  The  evidence  at  the  last  trial  being 
substantially  In  accord  with  the  findings  re- 
sulting from  the  former  trial,  no  practical 
good  can  result  from  a  restatement  of  the 
facts  which  it  tended  to  prove,  or  the  law  ap- 
plicable thereto.  The  judgment  appealed 
from  should  be  affirmed  upon  the  facts  and 
law  laid  down  on  such  former  appeal,  report- 
ed In  100  Cal.  408,  34  Pac.  959. 

We  concur:     BELCHER,  C;  BRITT,  C. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  judgment  appealed 
from  Is  affirmed  upon  the  facts  and  law  laid 
down  on  such  former  appeal,  reported  In  100 
CaL  408,  34  Pac.  959. 


<107  Cat.  (») 

KNOWLES  V.  SAND^COOK  et  al.     (No. 

16,T90.)»^ 
(Supreme  Court  of  California.    July  2,  1895.) 

CoBPOBATE  Stockholders— Inhividual  Liabiutt 
— EviDENCR— Stock  and  Traitstbb  Book — 
Ultba  Vibss  Acts. 
1.  A  stock-certificate  book  of  a  corporation, 
with  entries  of  the  number  of  certificates,  num- 
ber of  shares,   dates  of   issue,   and   names   of 
holders,    designed    for   the   stock    and    transfer 
book,  and  apparently  corresponding  with  the  re- 
quirements of  Code,  i  378,  requiring  corpora- 
tions to  "keep  a  book  to  be  known  as  the  'Stock 
and  Transfer  Book,'  "  though  not  so  named,  is 
competent  to  show  the  amount  of  stock  ont- 
atanding. 

iRekcariag  d«al«a. 


2.  The  stock-certificate  book,  stock  ledger, 
and  stock  journal,  coupled  with  the  testimony 
of  the  secretary  of  a  corporation  that  they  con- 
tained the  names  of  all  the  stockholders,  are  suf- 
ficient, in  an  action  by  strangers  against  the 
stockholders,  to  show  who  the  stock  sabscribera 
are,  it  not  appearing  that  the  corporation  had 
any  other  book  showing  who  subscribed. 

3.  In  an  actioi  by  creditors  against  stock- 
holders of  a  corpoiation  to  enforce  their  liabili- 
ties as  such,  a  complaint  which  sets  out  the  orig- 
inal indebtedness,  and  also  avers  the  execution 
of  a  note  by  the  corporation  for  the  same,  is  a 
correct  pleading,  under  the  Code. 

4.  Money  paid  by  stockholders  to  the  presi- 
dent of  a  corporation  to  discharge  their  propor- 
tionate liability  for  the  entire  indebtedness,  it  ap- 
plied to  the  payment  of  a  corporate  debt  to  the 
extent  of  the  proportionate  shares  of  su(^  sto<^- 
holders,  does  not  leliere  other  stockholders  of 
their  shares  of  the  indebtednece. 

5.  When  interest  is  added  to  a  claim  against 
a  corporation,  and  a  note  given  for  the  amount, 
it  becomes  a  debt  of  the  stockholders,  thoagh 
there  was  no  agreement  in  writing  to  pay  l£e 
interest. 

6.  A  creditor  of  a  corporation  may  recover 
against  the  stockholders  their  proportionate 
share  of  his  daim,  though  the  creditor  is  also  a 
stockholder. 

7.  As  the  liability  of  a  stockholder  in  a  cor- 
poration is  primary,  in  the  sense  that  he  is  not 
a  surety,  he  cannot  defend  an  action  against  him 
bj-  a  creditor  of  the  corporation  on  the  ground 
that  the  corporation  had  given  a  mortgage  to  se- 
cure the  debt,  and  that  this  is  unforeclosed. 

8.  Under  Const,  art  12,  |  9,  which  forbids 
a  corporation  to  engage  in  any  business  other 
than  that  which  is  expressly  authorized  in  its 
charter,  a  subscription,  by  a  corporation  formed 
to  manufacture  and  deal  in  furniture,  for  stock 
in  a  hotel  company,  is  ultra  vires. 

Department  2.  Appeal  from  superior  court 
of  the  city  and  county  of  San  Francisco; 
Charles  W.  Slack,  Judge. 

Action  by  J.  N.  Knowlea  against  William 
Sandercock  and  others.  From  a  judgment 
for  plaintiff,  defendants  appeal.  Reversed  as 
to  the  defendant  the  California  Furniture 
Manufacturing  Company,  and  affirmed  as  to 
other  defendants. 

Edward  P.  Cole  and  Emeet  Graves,  for  ap- 
pellants. Smith  &  Pomeroy  and  Carter  P. 
,  Pomeroy,  for  respondent 

TEMPLE,  J.  This  action  was  brought  by 
the  assignee  of  numerous  creditors  of  the 
California  Southern  Hotel  Company,  a  corpo- 
ration, against  certain  stockholders,  to  en- 
force their  liability,  -as  stockholders,  for  the 
debts  of  the  corporation.  The  complaint  con- 
tained 34  separate  causes  of  action.  Prior  to 
the  trial,  one  appellant,  the  California  Furni- 
ture Manufacturing  Company,  paid  Its  pro- 
portion of  the  Indebtedness  contained  In  the 
first  30  causes  of  action,  and  went  to  trial 
on  the  last  4.  The  other  appellants— Nathan 
Qoldtree,  Morris  Goldtree,  Isaac  Goldtree, 
and  J.  H.  HoUister— contested  all  causes  of 
action.  Judgment  went  for  plaintiff  on  all 
contested  issues.  All  the  appellants  moved 
for  a  new  trial,  which  being  denied,  each  ap- 
peals from  the  whole  of  the  several  judg- 
ment against  him,  though  all  the  points  made 
by  them  on  this  appeal  have  reference  to  the 
last  four  causes  of  action.    In  each  separata 
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cause  of  action  It  ts  alleged  tbat  690  shares 
of  the  capital  stock  of  the  California  South- 
em  Hotel  Company,  and  no  more,  had  been 
continuously  subscribed  for  during  all  the 
times  mentioned  in  the  complaint,  and  that 
the  appellants  Goldtree  had  continuously 
been  the  owners  of  100  shares;  Hoilister,  of 
20  shares;  and  the  California  Furniture  Man- 
ufacturing Company,  of  20  shares.  The  court 
found  that  753  shares  had  been  continuously 
subscribed  for,  and  that  appellants  had  dur- 
ing such  time  been  the  owners  of  the  number 
of  shares  charged. 

Appellants  Goldtree  and  Hoilister  attack 
the  finding  as  to  the  number  of  shares  sub- 
scribed. It  was  Incumbent  upon  the  plain- 
tiff to  prove  the  whole  amount  of  stock  out- 
standing, to  enable  the  court  to  determine 
the  liability.  B'or  that  purpose,  plaintlfT  of- 
fered In  evidence  the  stock-certlflcate  book, 
to  wlilch  the  defendants  objected  on  the 
ground  that  It  was  immaterial,  irrelevant, 
and  incompetent,  and  because  It  was  not 
properly  kept,  and  was  not  one  of  the  books 
provided  for  by  the  Civil  Code.  The  objec- 
tion being  overruled,  defendants  reserved  an 
exception,  and  the  book  was  received.  The 
entries  were  in  fonn  as  tollowa:  "Certiflcate 
No.  1.  No.  of  shai-es,  10.  Issued  September 
25,  1888,  to  William  Sandercock.  Not  can- 
celed." The  stock  ledger  and  stock  journal 
were  also  put  in  evidence,  and  the  secretary 
of  the  corporation  testified  that  they  con- 
tained the  names  of  all  the  stockholders;  al- 
so that  no  other  persons  appear  on  the  boolis 
of  the  company  as  having  owned  stock  dur- 
ing any  of  the  times  mentioned  in  the  com- 
plaint. It  is  contended  that  tMs  evidence  is 
not  only  incompetent,  but  that,  admitting  Its 
competency,  it  is  insufflcient.  It  Is  claimed 
that  it  is  incompetent  because  the  books  are 
not  corporation  books  required  to  be  kept  by 
the  provisions  of  sections  377  and  378  of  the 
Civil  Code,  and  are  not  quasi  public  rec- 
ords, which  by  any  rule  of  law  aregnade 
binding  on  the  stockholders.  The  evidence, 
it  is  said,  is  not  sufllclent  because  there  may 
be  other  subscribers  for  stock  besides  those 
whose  names  appear  in  t*iese  books,  and  the 
tiabllity  of  stockholders  is  made  to  depend 
jpon  the  numl>er  of  shares  subscribed  for. 
The  burden,  it  Is  said,  was  on  the  plainti£F. 
not  only  to  show  that  there  were  certain 
stockholders,  which,  at  the  most,  is  all  the 
books  introduced  show,  but  also  to  prove 
that  no  more  shares  had  been  subscribed  for. 
Section  377  of  the  Civil  Code  requires  all 
corporations  for  profit  to  keep  a  Journal  of 
all  meetings  of  the  directors,  members,  or 
stockholders.  Section  378  prescribes  that, 
in  addition,  such  corporations  shall  "keep  a 
book  to  be  known  as  the  'Stock  and  Trans- 
fer Book,'  In  which  must  be  kept  a  record  of 
all  stock;  the  names  of  the  stockholders  or 
members,  alphabetically  arranged;  Install- 
ments paid  or  unpaid;  assessments  levied 
ind  paid  or  unpaid;  a  statement  of  every 
alienation,  sale  or  transfer  of  stock  made, 


the  date  thereof,  and  by  and  to  wbcnn;  and 
all  such  otber  records  as  the  by-laws  pre- 
Bcrlbe."  The  book  introduced  seems  to  have 
been  designed  for  the  stock  and  transfer 
i>ook.  It  is  true  that  its  contents  are  not 
>ihown  here,  further  than  is  above  stated.  So 
far  as  Its  contents  are  set  out,  it  corresponds 
with  what  is  required  by  the  Ood&  The  tact 
'  that  the  book  is  not  named  as  the  Code  re- 
quires is  not  material.  The  Code  does  not 
require  that  there  shall  be  a  subscription 
book,  nor  direct  how  subscriptions  shaU  be 
made.  It  does  not  appear  that  this  corpo- 
ration had  any  other  book  showing  who  the 
subscribers  were.  The  suit  Is  by  strangers 
to  the  corporation  against  its  stockholders.  I 
think  these  books,  together  with  the  testi- 
mony, sufficient  Evans  v.  Baily,  G6  CaL  112, 
4  Pac.  1089. 

The  thirty-first  cause  of  action  Is  alleged 
to  be  "that  on  the  19th  day  of  Novembw, 
1888,  Ignatz  Steinhart,  at  the  special  Instance 
and  request  of  said  California  Southern  Ho- 
tel Company,  loaned  to  the  said  California 
Southern  Hotel  Company  the  sum  of  $25,- 
000,  which  sum  the  California  Southern  Ho- 
tel Company  then  and  there  promised  to  pay 
to  said  Ignatz  Steinhart  two  years  after  the 
said  19th  day  of  November,  1888,  with  In- 
terest on  same  at  the  rate  of  seven  per  cent, 
per  annum  until  paid."  The  complaint  then 
proceeds  to  state  that,  to  secure  the  same, 
the  corporation  gave  its  promissory  note, 
which  It  set  out.  It  Is  also  averred  that 
Steinhart  assigned  the  same  to  plaintiff.  The 
objections  urged  to  the  judgment  on  this 
cause  of  action  are  (1)  that  the  snlt  la 
brought  on  the  note,  and  not  on  the  contract 
of  loan,  which,  It  Is  said,  is  the  primary  in- 
debtedness, for  which  only  the  stockholders 
are  liable;  (2)  that  the  original  indebtedness 
has  not  been  assigned  to  plaintiff;  and  (3) 
that  the  debt  bad  been  paid. 

1.  The  complaint,  as  appears  from  the 
above,  sets  out  the  original  Indebtedness,  and 
also  avers  the  execution  of  the  note  of  the 
corporation.  I  think  this  Is  correct  pleading, 
under  the  Code,  and,  if  the  allegations  in  re- 
gard to  the  note  are  surplusage,  they  do  not 
harm.  The  complaint  Is  not  objectionable  on 
the  ground  that  it  does  not  show  when  the 
debt  accrued.  Perhaps  some  confusion  has 
arisen  on  this  subject  by  expressions  to  the 
effect  that  the  stockholder's  liability  is  not 
that  of  a  surety,  but  tliat  of  an  original  debt- 
or. These  expressions,  from  the  point  of 
view  from  which  they  were  made,  correctly 
state  the  law.  Nevertheless,  the  statute  ex- 
pressly makes  the  stockholder  liable  for  the 
debts  of  the  corporation,  and  it  would  not  be 
good  pleading  to  aver  that  the  stockholder 
borrowed  the  money  or  bought  the  goods  for 
which  the  indebtedness  arose.  The  debt  to 
be  alleged  is  the  debt  of  the  corporation,  and 
I  see  no  reason  why  it  may  not  be  pleaded  in 
the  usual  mode.  The  original  contract  here, 
upon  which  the  indebtedness  arose,  was  the 
note,  and  the  allegation  of  it  is  a  solBclent 
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allegation  of  the  debt  of  the  corporation. 
TVIietber  the  presumption  would  be  that  the 
Indebtedness  was  incurred  at  the  time  the 
note  was  given  need  not  now  be  decided,  for 
the  fiurther  fact  is  alleged,  showing  when 
the  debt  was  incurred.  The  stockholder  la, 
perhaps,  not  strictly  liable  on  the  contract, 
but  on  the  statute.  Still.  If  the  debt  of  the 
coi-poratlon  Is  created  by  a  written  contract, 
the  debt  of  the  corporation  must  be  pleaded 
in  the  usual  mode.  The  liability  of  the 
stockliolder  in  this  case  is  no  more  based  on 
a.  supposed  original  implied  contract  than  on 
the  note.  The  proper  averment  of  a  debt  is 
against  the  corporation,  not  against  the  stock- 
holder, and  the  showmg  that  it  was  incurred 
while  defendant  was  a  stockholder  fixes  bis 
statutory  ItabUity.  Suppose,  for  instance,  the 
note  called  tix  interest  at  2  per  cent,  per 
month.  It  cannot  be  doubted  that  the  stock- 
holder would  be  liable  for  his  proportion  of 
all  this  interest  imtll  the  statute  of  limita- 
tion wonld  run  In  his  favor.  The  debt  of  a 
corporation,  which  is  a  condition  precedent 
to  the  liability  of  the  stockholder,  must  be 
shown  by  proper  averment 

2.  The  evidence  fully  sustains  the  finding 
that  the  note  and  the  original  debt,  if  there 
is  a  distinction,  passed  by  asslgnm^nt  to 
plaintifT. 

3.  It  is  contended  that  the  indebtedness  to 
Steinhart  had  been  paid  by  the  corporation. 
This  contention  is  based  on  the  following 
facts:  When  Howard  became  president  of 
the  hotel  corporation,  he  found  it  very  much 
in  debt.  The  stockholders  were  unwiUlng  to 
pay  asse8sment»,  or  to  make  voluntary  con- 
tributions. Thereupon  he  was  advised  to 
have  the  debts  assigned,  and  briog  a  suit  to 
enforce  the  Individual  liability  of  the  stock- 
holders. He  issued  a  circular  to  the  stock- 
holders, stating  the  condition.  Thereax>on 
some  stockholders  voluntarily  paid  him  the 
amount  of  their  supposed  proportionate  lia- 
bility and  took  receipts  in  the  following  form: 
"San  Francisco,  November  17.  1890.  Re- 
ceived of  [name  of  stockholder] dollars, 

the  sum  being  his  assumed  proportion  of  the 
Indebtedness  of  the  California  Southern  Hot^ 
Company,  which  indebtedness  is  considered 
equal  to  $100  per  share  on  the  issued  shares 
of  said  hotel  company.  John  li.  Howard, 
President."  Howai'd.  when  on  the  stand  as 
a  witness,  said,  "The  amounts  paid  in  by  the 
stockholders  were  for  the  benefit  of  the  cred- 
itors of  the  stockholders,  as  against  their  pro- 
portion of  the  entire  Indebtedness."  There 
was  no  assessment  or  call  in  pursuance  of 
which  this  money  was  paid,  and  it  is  mani- 
fest that  the  stockholders  who  paid  Intended 
that  the  payment  should  protect  them  fr(mi 
their  liability  in  the  proposed  litigation.  But 
as  their  liability  was  not  Joint,  and  as  each 
stockholder  owed  a  share  of  each  debt,  the 
conditions  under  which  the  money  was  paid 
to  Howard  did  not  authorize  him  to  pay  it  out 
in  satisfaction  of  any  one  debt  which  would 
constitute  an  Inconsiderable  proportion  of  the 


entire  Indebtedness.  Nor  did  Howard  pre- 
tend to  pay  the  note  for  the  corporation.  He 
soys  he  borrowed  the  money  and  took  the 
note  np  for  the  West  Ck>a8t  Land  Company, 
intending  when  he  did  so  to  assign  it  to  plain- 
tiff for  the  purpose  of  causing  suit  to  be 
brought  on  it.  Therefore,  it  was  not  intended 
as  a  payment  of  the  note,  and  it  was  not  a 
transaction  of  the  hotel  company.  The  money 
was  not  paid  to  the  corporation,  and  was  not 
in  its  possession.  It  was  not  intended  to  be 
used  to  pay  the  debte  of  the  corporation,  but 
to  discbarge  the  proportionate  liability  of  the 
stockholders  who  paid  it  It  was  held  as  the 
money  of  the  stockholders  who  paid  it,  and 
was  not  the  money  of  the  corporation.  If 
applied  to  the  payment  of  the  debt  to  the  ex- 
tent of  the  proportionate  shares  of  the  stock- 
holders who  paid,  that  would  not  help  appel- 
lants, for  their  shares  of  the  indebtedness 
would  be  unaffected  by  such  an  application 
of  It 

The  thirty-second  cause  of  action  is  for 
$33,069.61,  doe  to  GoodaU,  Perkins  &  Co., 
for  which  the  corporation  gave  Its  note.  The 
allegations  of  the  complaint  in  regard  to  it 
are  similar  to  those  in  regard  to  the  cause 
of  action  set  out  in  the  thirty-first  cause  of 
action,  and  the  objections  to  the  pleading,  so 
far  as  they  are  the  same,  need  not  be  further 
noticed. 

It  is  said  that  the  daim  evidenced  by  the 
note  contains  some  charges  for  interest  which 
cannot  be.  recovered  from  the  defendants, 
because  the  agreement  to  pay  is  not  in  writ- 
ing. If  80,  when  the  Interest  became  a  legal 
debt  against  the  corporation,  by  Its  note,  it 
became  a  debt  of  the  stockholders.  The  as- 
signment of  the  note  carried  with  it  the  orig- 
inal debt. 

The  objection  is  made  that  suit  cannot  be 
maintained  upon  this  claim  because  it  was  a 
debt  due  to  GoodaU.  who  was  also  a  stock- 
holder, and  it  is  claimed  Uiat  the  statute  was 
not  intended  for  the  benefit  of  a  stockholder 
who  is  also  a  creditor.  The  objection  is 
founded  upon  certain  decisions  made  by  the 
courts  of  New  York  in  cases  growing  out  of 
statutes  which  made  the  stockholders  liable 
Jointly  and  severally  for  all  the  debts  of  the 
corporation.  It  was  held  that  this  put  the 
corporators  on  the  .footing  of  partners,  and, 
.  as  a  partner  cannot  sue  at  law  for  a  debt 
due  him  from  the  i)artnership,  they  could  not. 
under  such  a  law,  bring  suit  against  a  stock- 
holder. Our  law  Is  entirely  different,  and  the 
absurd  consequences  Indicated  cannot  result. 
If  each  stockholder  is  liable  only  for  his  pro 
portionate  share  of  each  debt  and  if,  having 
paid  it  he  becomes  a  creditor  of  the  cor- 
poration, still  he  can  recover  nothing  from  a 
stockholder  who  has  already  paid  his  share 
of  the  debt. 

The  thirty-third  cause  of  action  Is  for  the 
balance  of  an  account  of  $3,575.09  tor  moneys 
lent,  and  for  moneys  paid,  laid  out,  and  ex- 
pended, for  the  use  of  the  hotel  corporation, 
by  GoodaU,  Perkins  &  Co.     The  only  serious 
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question  In  regard  to  this  count  Is  that  It  In- 
cludes $225,  Interest  which  had  accraed  on 
the  money  lent,  paid  out,  and  expended  by 
Ooodall,  Perkins  &  Co.,  and  there  Is  no  men- 
tion of  interest  In  the  complaint  The  count, 
as  before  stated.  Is  for  the  balance  of  an  ac- 
count, and  ought  to  have  specified  the  nature 
of  the  items  composing  It.  This  cannot,  how- 
ever, be  a  very  serious  matter.  It  is  only  by 
force  of  precedents  and  established  practice 
that  such  pleading  is  construed  to  state  a 
cause  of  action  at  all.  It  can  hardly  be  said 
that  such  a  complaint  states  the  facts  consti- 
tuting a  cause  of  action.  Defendant  can  de- 
mand a  bill  of  particulars,  and  only  by  so  do- 
lug  can  he  really  learn  the  facts.  But  all  the 
Items  Indicated  bear  interest  by  virtue  of  the 
statute.  The  complaint  does  show  an  indebt- 
edness on  the  part  of  the  corporation  for  the 
interest,  and  also  that  defendants,  as  stock- 
holders, are  liable  for  their  proportion  thereof. 

TJie  thirty-fourth  cause  of  action  Is  for  $5,- 
008.17,  balance  of  an  account  for  moneys  lent, 
and  for  moneys  paid,  laid  out,  and  expended, 
by  the  First  National  Bank  of  Sau  Luis  Obis- 
po for  the  hotd  corporation.  It  is  contended 
that  this  debt  had  been  paid  by  the  corpora- 
tion, or  at  least  had  been  secured  by  a  mort- 
gage which  the  creditor  still  holds,  and  which 
is  unforeclosed.  The  hotel  corporation  exe- 
cuted to  the  bank  a  mortgage  for  the  sum  of 
?15,000,  which  the  witnesses  testified  was  in- 
tended as  collateral  security  for  what  the  cor- 
poration then  owed  the  bank,  and  jfor  further 
advances.  The  bank,  however,  gave  the  cor- 
poration credit  on  Its  books  for  $15,000,  and 
deducting  the  debt  showed  a  balance  of  $9,- 
529.09  cash  on  deposit  to  the  credit  of  the 
hotel  corporation.  It  Is  claimed  that  this 
amodnted  to  payment.  There  was  no  agree- 
ment that  it  should  be  considered  payment, 
but,  had  there  been,  it  would  have  made  no 
difference.  The  debt  was  not  paid,  but,  at 
most,  renewed,  and  no  doubt  the  stockholder 
can  be  made  to  pay  his  proportion  of  It.  The 
note  was  du^  but  the  mortgage  had  not  been 
foreclosed.  This  fact  constitutes  no  defense 
for  defendants.  They  are  not  affected  by  the 
fact  that  because  of  the  mortgage  only  an  ac- 
tion to  foreclose  could  be  brought  against  the 
corporation.  The  mortgage  only  affects  the 
remedy  against  the  mortgagor,— the  corpora- 
tion. The  liability  of  the  stockholder,  as  has 
already  been  said.  Is  primary,  in  the  sense 
that  he  is  not  a  surety.  He  Is  not  Injured, 
nor  Is  he  benefited,  by  the  fact  that  the  cor- 
poration has  given  security.  Bank  v.  Hill,  59 
Cal.  107. 

It  is  contended  by  the  California  Furniture 
Manufacturing  Company  that  the  subscrip- 
tion of  that  corporation  for  20  shares  of  the 
stock  of  the  hotel  corx>onition  was  ultra  vires, 
In  the  absolute  sense,  and  is  void.  It  was  ad- 
mitted that  on  the  26th  day  of  October,  1888. 
tlie  hotel  corporation  issued  to  the  appellant 
cori)oratlon  20  shares  of  stock,  and  received 
$12,000  therefor,  and  that  the  stock  is  still  re- 
tained by  appellant    The  articles  of  the  hotel 


corporation  declare  "that  the  purposes  for 
which  It  Is  formed  are  the  building,  owning, 
and  operating  an  hotel  in  the  city  of  San 
Luis  Obispo."  The  articles  of  the  defendant 
corporation  declare  that  the  "objects  for 
which  this  corporation  is  formed  are  to  manu- 
facture, import,  buy  and  sell,  fumltnre  and 
upholstery,  and  to  carry  on  said  business  In 
all  its  branches,  including  the  dealing  in  all 
materials  appertaining  to  said  business."  It 
will  be  seen  that  the  defendant  cMporation 
is  not  authorized  to  deal  in  stocks,  or  to  be- 
come a  stockholder  in  other  corporations. 
The  general  rule  is,  undoubtedly,  that  a  cor- 
poration cannot  own  corporate  stock,  unless 
expressly  authorized.  Indeed,  it  has  been 
said  that  statutes  In  regard  to  the  formation 
of  corporations  do  not  authorize  any  but  nat- 
ural persons  to  become  corporators.  Mor. 
Prlv.  Corp.  g  433.  "A  private  corporation  has 
no  implied  authority  to  invest  In  sliares  of 
another  private  corporation.  If  this  were  so, 
it  might,  by  an  easy  process,  transfer  its  re- 
sources to  another."  Spell.  Corp.  8  172.  See. 
also,  Tayl.  Corp,  t  207;  Brice,  Ultra  Vires. 
133;  Pearson  v.  Railroad  Corp.,  62  N.  H.  537; 
Valley  Ry.  Co.  v.  Lake  Erie  Iron  Co.,  46  Ohio 
St  44,  18  N.  E.  486;  Central  R.  Ca  of  New 
Jersey.  v.  Pennsylvania  R.  Co.,  31  N.  J.  Eq. 
475;  Hotel  Co.  v.  Schram,  6  Wash.  134,  32 
Pac.  1002;  Hazlehurst  v.  Ralh^iad  Co.,  43  Ga. 
57;  People  v.  Chicago  Gas-Trost  Co.,  130  111. 
268,  22  N.  E.  798;  Franklin  Go.  T.  Lewiston 
Inst,  for  Savings,  68  Me.  43.  In  this  state  a 
corporation  is  forbidden  to  engage  in  any 
business  other  than  is  expressly  authorized 
in  its  charter,  or  the  law  under  which  it  is  or- 
ganized. Const  art  12,  {  9.  To  own  stock 
in  another  corporation  is  to  become  interested 
in  the  business  of  such  corporation.  A  stock- 
holder Is  engaged  in  the  business  of  the  cor- 
poration, within  the  meaning  of  this  section 
of  thb  constitution.  He  has  a  voice  in  the 
management;  may,  In  fact  control  such  busi- 
ness; and  is,  of  course,  liable  for  the  debts 
incurred  while  he  is  a  stockholder.  The 
above  provision  makes  all  acta  which  are 
wholly  without  the  business  of  the  corpora- 
tion unlawful  The  only  reply  made  by  re- 
spondent to  this  point  Is  that  the  subscription 
is  sustained  by  Kennedy  v.  Bank,  101  CaL 
495,  35  Paa  1039.  In  this,  I  think,  counsel  Is 
mistaken.  It  was  there  held  that  the  bank 
rightfully  invested  its  funds  in  the  shares  of 
other  corporations.  It  has  been  held  that 
banks  and  other  corporations  whose  business 
it  is  to  loan  money  may  take  stock  in  other 
corporations,  as  collateral,  and,  In  the  process 
of  realizing  their  securities,  may  become  thr 
owners  of  them.  Also,  in  some  cases,  snch  In 
stitutlons  may  Invest  temi)orarny  surplus 
funds  in  such  securities.  It  has,  however, 
been  held,  as  to  such  corporations,  that  they 
cannot  permanently  invest  in  the  stock  of 
other  corporations,  unless  authorized  by  their 
articles.  The  corporation  defendant  has  no 
funds  to  Invest.  Its  capital  Is  for  the  pui^ 
pose  of  carrying  on  its  business,  mo  part  of 
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which  consists  in  getting  Inteiest  on  money, 
or  making  a  profit  In  outside  Investments.  Its 
sole  purpose  is  to  earn  a  profit  for  Its  stock- 
holders through  the  buBlness  to  be  conducted 
by  itself  as  specified  in  Its  articles.  Its  sub- 
scription, therefore,  was  ultra  vires,  and  void. 
The  Judgment  and  order  are  afllrmed,  as  to 
all  the  appellants  except  the  California  Furni- 
ture Manufacturing  Company,  and  as  to  it  tlte 
Judgment  and  order  are  reversed. 


We    concur: 
SHAW,  J. 


McFARLAND,    J.;    HHN- 


(108  Cal.  E4) 

PEOPLBJ  T.  DENBY.     (Or.  18.) 

(Supreme  Court  of  California.    July  11,  1895.) 

Vaoranot— Resisting  Aurest— Cbiminating  Evi- 
dence— CkosS'Examinatiojt, 

1.  One  who  asked  assistance  on  a  single  oc- 
casion is  not  guilty  of  vagrancy  within  Pen. 
Code,  §  647,  providing  that  a  healthy  person 
.soliciting  alms  aa  a  bueinesa  is  guilty  of  va- 
grancy. 

2.  One  innocent  of  an  offense  is  justified  in 
resisting  arrest  by  a  private  citizen  acting  under 
suthority  of  Pen.  Code,  §  837,  alio  wing  a  private 
person  to  arrest  another  for  a  public  oCEense  comr- 
mitted  or  attempted  in  his  presence. 

3.  On  a  prosecution  for  vagrancy,  the  de- 
fendant cannot  be  required  to  testify  as  to 
whether  lie  had  at  another  time  and  place  pass- 
ed under  an  assumed  name. 

4.  A  witness  cannot  be  required  to  testify 
on  cross-examination  as  to  circumstances  which 
have  no  connection  with  those  to  which  he  tes- 
tified in  chief. 

Department  2.  Appeal  from  superior  court, 
Orange  county;  J.  W.  Towner,  Judge. 

William  Denby  was  convicted  of  assault 
with  a  deadly  weapon.  From  the  Judgment, 
and  an  order  denying  a  new  trial,  defendant 
appeals.     Reversed. 

F.  O.  Daniel,  for  appellant  Atty.  Gen. 
Fitzgffl^ld,  for  the  People. 

TEMPLE,  J.  Defendant  iras  convicted  oC 
an  assault  with  a  deadly  weapon,  and  ai>- 
peals  from  the  Judgment,  and  from  an  ordo: 
refusing  a  new  trial. 

The  prosecuting  witness  testified  that  be 
saw  defendant  soliciting  alms  from  the  pas- 
sengers on  the  cars.  Witness  saw  him 
through  the  windows,  but  did  not  hear  what 
be  said,  fie,  however,  asked  witness  for 
some  money,'  when  witness  arrested  him,  and 
took  him  to  the  depot,  as  be  says,  "quite  a 
length  back  south  fr<Mn  where  I  arrested 
him.  I  started  up  town  with  him  to  go  to 
JalL  I  got  out  across  the  track,  and  he 
turned  on  me^  and  struck  me  in  the  face  with 
Ms  fist  I  knocked  bim  down.  He  tel\  on 
bis  knees,  and  I  followed  him  np  till  he  saw 
be  had  enough  of  it,  and  then  be  promised 
be  would  go  along  with  me.  But  when  we 
got  near  the  Jail  be  turned  on  me  with  a 
knife,  and  made  a  desperate  thrust  at  me 
with  the  knife,  which  I  avoided  by  Jumping 
away  from  him,  and  next  by  throwing  np 
nay   liand  and   striking   liis  arm.    Then  I 


Imo<^ed  him  down.  •  •  •  At  that  time 
he  made  a  desperate  effort  to  get  away  from 
me  and  said,  'I  am  going  to  cut  yon.' "  The 
witness  held  the  defendant  by  the  collar  and 
sleeve.  Witness  was  a  special  agent  for  the 
California  Southern  Railway  Company,  and 
had  no  other  authority.  It  does  not  appear 
that  he  had  ever  seen  th»  defendant  before, 
nor  was  there  any  evidence  tending  to  show 
that  defendant  had  solicited  alms  at  any  oth- 
er time,  or  that  he  had  been  guilty  of  any 
other  offense. 

The  defendant  was  a  witness  in  his  own 
behalf,  and  gave  a  very  different  statement 
of  the  affair.  He  says  he  had  the  Imife  in 
his  hand  when  he  was  arrested.  He  was 
paring  his  nails.  He  kept  the  knife  all  the 
way  along.  That  be  thought  at  first  the 
proeecuting  witness  was  an  officer,  and  on 
the  way  discovered  that  he  was  not  He 
Hxea  declined  to  go  with  him,  and  was 
knocked  down  and  beaten.  He  denies  any 
attenipt  to  strike  the  prosecuting  witness 
with  the  knife,  and  says  he  did  not  intend 
to  cut  him  with  it  In  his  own  behalf,  the 
witness  only  testified  to  the  circumstances  of 
the  arrest  and  the  alleged  assault.  On  cross- 
examinatlon  he  was  asked  whether  he  was 
in  Los  Angeles  In  1883.  The  question  was 
objected  to  as  not  proper  cross-examination, 
but  the  objection  was  overruled,  defendant 
excepting.  Be  was  then  asked,  "Under  wliat 
name  did  you  go  there?"  The  question  was 
excepted  to  as  not  proper  cross-examination, 
and  as  incompetent  irrelevant  and  immate- 
rial. The  objection  was  overruled,  and  de- 
fendant excepted.  The  defraidant  tben  de- 
cllned  to  answer  on  the  ground  that  the  an- 
swer would  tend  to  degrade  his  character. 
The  court  nevertheless  required  htm  to  an- 
swer, saying  that  a  person  may  have  a  Jus- 
tifiable reason  for  passing  under  another 
name  when  no  reason  for  so  doing  appeared. 
An  exception  was  taken  to  the  ruling,  and 
the  defendant  answered  "Thomas  Swift" 
These  rulings  were  manifestly  erroneous,  but 
the  attorney  general  claims  that  the  evidence 
was  harmless.  I  do  not  think  so.  If  it  be 
conceded  that  one  may  have  good  reason  for 
passing  under  another  name,  it  nevertheless 
tends  to  cast  suspicion  upon  one  who  does 
sa  The  district  attorney  evidently  thought 
so,  or  he  would  not  have  Insisted  upon  the 
testimony.  It  had  no  place  In  the  case,  and 
if  it  were  relevant  testimony  It  woidd  have 
been  improper  to  educe  it  from  the  defend- 
ant under  the  circnmstancs.  It  had  no  con- 
nection with  the  matters  concerning  which 
he  had  testified  in  chief. 

The  court  refused  to  give  the  following  In- 
struction asked  for  by  the  defendant:  "The 
witness  Strait,  not  being  a  peace  ofilcer,  had 
no  right  to  arrest  or  attempt  to  arrest  the 
defendant  for  begging;  and  the  defendant 
was  Justified  in  resisting  such  arrest  w  at- 
tempting to  free  himself  from  the  hold  of 
said  witness,  after  he  had  arrested  him,  up- 
on ascertaining  that  the  person  so  arresting 
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htm  was  not  an  officer  authorized  to  make 
arrest."  Upon  this  subject  the  court,  against 
the  exception  of  defendant,  instructed  the  ju- 
ry as  follows:  "Now  the  question  arises, 
was  this  defendant  committing  an  offense  for 
which  a  private  person  might  arrest  him  on 
the  occasion  of  this  transaction  which  has 
been  detailed  to  you?  Section  647  of  the  Pe- 
nal Code  of  the  state  defines  who  are  ya- 
gnints,  and,  as  I  understand  the  testimony 
given  in  this  case,  it  is  for  the  offense  of  va- 
grancy in  some  one  or  other  of  its  forms 
that  this  arrest  was  made,  and  made  by  a 
private  person,  and  made  for  the  public  of- 
fense of  vagrancy."  Section  837,  Pen.  Code, 
provides:  "A  private  person  may  arrest  an- 
other: (1)  For  the  public  offense  committed 
or  attempted  in  his  presence."  Vagrancy  is 
defined  In  section  847,  Pen.  Code.  In  that 
section  various  classes  of  persons  are  pro- 
nounced vagrants,  made  such  by  their  ptac- 
tices,  habits,  and  mode  of  life,  and  dependent 
sometimes  partially  upon  physical  condVtion. 
There  is  nothing  in  the  testimony  showing 
or  tending  to  show  that  tb«»  defendant  com- 
mitted '  or  attempted  to  commit  the  public 
offense  of  vagrancy  in  the  presence  of  the 
prosecuting  witness.  The  statute  makes  it 
an  offense  for  a  healthy  beggar  to  solicit 
alms  as  a  business.  Fw  one  to  ask  assist- 
ance on  one  occasion  does  not  make  him  a 
vagrant.  As  an  employe  of  the  railroad  com- 
pany, the  prosecutor  had  a  right  to  remove 
the  defendant  from  the  cars,  and  to  protect 
passengers  from  annoyance  by  him,  using  no 
unnecessary  force  to  that  end;  but  he  hfid 
no  right  to  arrest  him,  and  defendant  waa 
Justified  in  resisting  such  unlawful  detention. 
I  think  the  instruction  ought  to  have  been 
given  as  asked. 

It  would  serve  no  useful  purpose  to  con- 
sider other  alleged  errors.  The  judgment  and 
order  are  reversed. 

We  concur:  McFARLAND,  J.;  HEN- 
SHAW,  J. 


(108  Cal.  46) 

SAN  DIEGO  COUNTY  v.  SOUTHERN  PAa 

R.  CO.  (No.- 18,365.) 
(Snpreme  Court  of  California.  July  11,  18D3.) 
Coi.LECTios  op  Railroad  Tazes. 
Act  April  23.  1880  (St.  1880.  p.  136),  pro- 
vidtnf;  that  any  county  may  sue  in  its  own  name 
for  (lelinqncnt  taxes,  in  so  far  aa  it  applies  to 
rnilrnails  operated  in  more  than  one  county,  is 
roiioflled  by  St.  1883.  p.  65,  proridinp;  that  snch 
suits  shall  be  in  the  name  of  the  people  of  the 
state,  and  otherwise  changing  the  former  pro- 
cednre. 

Department  1.  Appeal  from  superior  court, 
San  Diego  county;  W.  L.  Pierce,  Judge. 

Action  by  San  Diego  County  against  the 
Southern  Pacific  Railroad  Company  to  re- 
cover certain  taxes.  From  a  judgment  for 
defendant,  p'alntlff  apptals.    Affirmed. 

Attorney  General  Fitzgerald,  for  appellant. 
A.  B.  Uotcbklss,  for  respondent. 


VAN  FLEET,  3.  Action  to  recorw  tbe 
amount  apportioned  to  the  county  of  San 
Diego  of  the  taxes  assessed  by  the  state  board 
of  equalization  toe  the  fiscal  year  aiding 
June  30,  1888,  against  the  franchise^  road- 
way, roadbed,  rails,  and  rolling  stock  of  de- 
fendant's railway,— a  railroad  (q)erated  In 
more  than  one  county.  The  lower  court  sus- 
tained the  demurrer  to  the  complaint,  and, 
plaintiff  declining  to  amend,  final  judgment 
was  entered  a^iust  it  from  which  It  ap- 
peals. 

One  of  the  grounds  of  demurrer,  and  the 
only  one  that  need  be  noticed.  Is  that  plaintiff 
Is  not  authorized  to  maintain  the  action.  The 
action  is  brought  under  the  supposed  author- 
ity of  an  act  authorizing  the  bringing  of  suits 
for  the  collection  of  delinquent  taxes,  and  pre- 
scribing a  form  of  complaint  therein,  passed 
April  23,  1880  (St.  1880,  p.  138),  which  pro- 
vides "that  any  county,  or  city  and  county, 
where  such  taxes  are  delinquent,  may  sue  in 
its  own  name  for  the  recovery  of  delinquent 
taxes,  whether  the  same  be  for  county,  or 
city  and  county,  and  state  purposes,  or  taxes, 
or  either  of  them."  In  1883,  however,  the 
legislature  passed  an  act  (St  1883,  pl  65) 
whereby  it  amended  certain  sections  of  the 
Political  Code,  and  added  new  sections  there- 
to, wherein  It  provided  a  complete  and  com- 
prehensive scheme  or  system  for  the  assess 
ment  and  collection  of  taxes  on  the  ftanchise, 
roadbed,  rails,  and  rolling  stock  of  railroads 
operated  In  more  than  one  county  of  tbe  state, 
and  repealed  all  acts  or  parts  of  acts  In  con- 
flict with  the  provisions  thus  enacted.  The 
provisions  thus  enacted  place  railroads  of  the 
kind  mentioned  In  a  class  by  themselves,  and 
prescribe  a  method  of  assessment  and  collec- 
tion of  the  taxes  thereon,  quite  distinct  and 
apart  from  that  applicable  to  other  taxable 
property.  Section  3670,— one  of  the  new  sec- 
tions there  enacted,— provides  that:  "After 
the  first  Monday  of  February  of  each  year 
the  controller  must  begin  on  action  in  the 
proper  county,  in  the  name  of  the  people  of 
the  state  of  Califomltl,  to  collect  the  delin- 
quont  taxes  upon  the  property  assessed  by 
the  state  board  of  equalization;  sach  suit 
must  lie  for  the  taxes  due  tbe  state,  and  all 
the  cotuitles,  and  cities  and  counties,  upon 
property  assessed  by  the  board  of  equaliza- 
tion, and  appearing  delinquent  upon  the  'du- 
plicate record  of  apportionment  of  railway 
assessments.'  The  demands  for  state  and 
county,  and  city  and  county,  ■  taxes  may  be 
united  in  one  action."  It  is  apparent,  as  con- 
tended by  respondent,  that  by  this  act  the 
legislature  intended  to  revise  the  whole  sys- 
tem for  the  collection  of  taxes  on  property 
of  thLs  kind,  and  to  substitute  the  new  sys- 
tem for  the  old.  The  remedy  therein  provided 
by  suit  is  spocific,  and  must  be  held  to  be  ex- 
clusive of  all  others.  Being  wholly  inconsist- 
ent with  the  provisions  of  the  act  of  April 
23,  1880,  which  authorizes  suit  In  tbe  name 
of  the  county,  its  effect  was  to  supersede  or 
repeal  the  latter  act.  In  ao  far  aa  It  affects 
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actions  to  recover  taxes  o*  the  character  In 
suit.  It  follows  that  the  demurrer  was  prop- 
erly sostalncd.    Judgment   affirmed. 


We   concur: 
TB,  J. 


HARRISON,  J.;    GARODT- 


(107  Gal.  esi) 

GRBBNBERG  t.  CALIFORNIA  BITUMI- 
NOUS ROCK  CO.  (JOHNSON,  In- 
tervener).    (No.  19,581.) 
(Supreme  Court  of  California.     July  3,  1805.) 
Vbnoou  AXn  Pi'BCUASEK—Uo>eTRiCT— Default. 

1.  Where  land  was  conveyed  to  a  corpora- 
tion, to  be  paid  for  in  stock,  and  no  day  was 
fixed  for  the  delivery  o£  the  stock,  the  corpora- 
tion cannot  be  put  in  default  until  demand  for 
the  stock  is  made. 

2.  Where  plaintiff  conveyed  property  to  a 
corporation,  and  aereed  to  accept  in  payment 
therefor  all  the  stock  of  the  "'corporation  of  the 
approximate  value  of  said  real  estate."  he  can- 
not afterwards  refuse  to  accept  the  stock,  and 
demand,  instead,  a  vendor's  lien,  on  the  ground 
that  the  stock  had  no  value. 

(Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  Saa  Luis  Obispo 
county;    V.  A.  Gregg,  Judge. 

Action  by  Meyer  Greenberg  against  the  Cali- 
fornia Bituminous  Uock  Company  to  fore- 
close a  vendor's  Hen.  C.  B.  Johnson  inter- 
vened. Plaintiff  dismissed  bis  action.  There 
was  Judgment  that  defendant  issue  to  inter- 
vener 'MO  shares  of  its  stock,  and  intervener 
appeals.     Affirmed. 

Van  Ness  &  Redman,  for  appellant.  Graves 
&  Graves,  Louis  Lamy,  and  B.  P.  Cole,  for 
respondent. 

HAYNES,  C.  The  plaintiff,  and  the  Inter- 
vener, and  one  L.  M.  Warden  purchased 
cei'tain  lands,  the  title  to  which  was  conveyed 
to  plaintiff,  who  executed  a  declaration  of 
trust  admitting  that  Johnson  owned  an  undi- 
vided one-fourth  thereof.  These  parties  sold 
said  lands  to  the  California  Bituminous  Rock 
Company,  a  corporation,  and,  as  alleged  by 
appellant,  agreed  to  accept  in  payment  there- 
for 1,250  shares  of  the  stock  of  said  corpora- 
tion, of  the  approximate  value  of  said  real 
property,  which  value  was  alleged  to  have 
been,  at  the  time  of  the  sale,  $25,000.  Said 
1,250  shares  was  the  entire  capital  stock  of 
the  corporation,  and  was  to  be  issued  and 
delivered  In  the  following  propMtiona:  To 
Warden,  Johnson,  Greenberg,  and  Underbill, 
each  300  shares,— the  latter  taking  one-half 
of  Warden's  interest,— and  to  one  Bmest 
Graves  50  shares.  Although  the  whole  legal 
title  was  in  Greenberg,  Warden  and  Johnson 
.  joined  in  the  conveyance  to  the  corporation, 
and  this  sale  and  c(mveyance  was  made  July 
24,  18S8..  Said  stock  not  having  been  Issued 
and  delivered,  Greenberg  in  January,  18U1, 
commenced  an  action  against  the  corporation 
to  foreclose  an  alleged  vendor's  lien,  alleging 
a  sale  for  the  sum  of  $25,000,  payable  on  de- 
mand, and  that  no  part  of  the  purchase 
money  bad  been  paid.    The  corporation  an- 


swered January  29,  1891,  the, answer  consist- 
ing of  a  general  denial.  Johnson,  the  appel- 
lant here,  ffied  a  complaint  in  Intervention, 
denying  that  the  sale  was  made  for  money, 
and  alleging  the  sale  for  stock,  and  the  In- 
terest of  the  several  persons  as  hereinbefore 
stated,  and  further  alleged  as  follows:  "Tluit 
neither  said  shares  of  stock  of  the  approxi- 
mate value  of  said  lands,  nor  of  any  value 
whatever,  nor  any  shares  at  all,  were  ever 
issued  and  delivered  as  agreed,  W  at  all,  and 
said  corporation  has  never  paid  any  consid- 
eration whatever  to  this  intervener,  nor  to 
the  said  Greenberg,  his  said  trustee,  for  said 
property;  nor  has  any  security,  note,  or  oth- 
er obligation  ever  been  given  therefor  by 
said  corpoiation."  And  his  pi-ayer  was  that. 
If  the  terms  of  sale  were  aa  alleged  in  the 
complaint,  the  plaintiff  should  have  the  rellel 
prayed  for  by  him  In  his  complaint,  but  that 
in  case  it-  should  be  found  that  the  considera- 
tion of  the  sale  was  aa  alleged  by  him,  said 
Intervener,  then  that  the  decree  of  foreclo- 
sore  be  rendered  In  favor  of  the  plaintiff  in 
accordance  with  the  facts  alleged  by  said 
hitervener,  and,  in  either  case,  that  his  inter- 
est be  established  and  protected.  The  plain- 
tiff and  defendant  each  answered  the  com- 
plaint In  Intervention,  and,  after  a  general 
denial,  further  answered.  In  effect  statin;; 
the  terms  of  sale  to  have  been  as  alleged 
by  the'  intervener,  but  further  alleging  that 
at  the  time  of  sale  it  was  understood  and 
agreed  by  all  the  parties  thereto  that  said 
stock  should  not  be  issued  and  delivered  uu- 
tU  a  certain  note  for  the  sum  of  $2,937.50, 
executed  by  said  Greenberg,  Warden,  and 
Johnson  to  one  Jack— and  -which  appears  to 
have  been  given  by  said  parties  as  part  of 
the  original  purctiase  price  of  said  property — 
should  be  paid;  that  said  intervener  had  nev- 
er iHiid  or  offered  to  pay  his  proportion  of 
said  note,  or  requested  the  Issuance  of  the 
stock  to  which  he  was  entitled;  and  further 
alleging  tliat  the  corporation  defendant  wa» 
and  always  had  been  ready  and  willing  to  is- 
sue and  deliver-  to  the  intervener  the  number 
of  shares  of  said  stock  agreed  to  be  Issued  to 
him.  The  conrt  found  the  terms  of  the  sale 
to  the  corporation  to  have  been  for  stock,  as 
alleged  by  the  intervener;  that  the  stock  was 
not  to  be  issued  until  said  note  was  paid; 
that  the  intervener  bad  never  paid  or  offered 
to  pay  his  part  of  said  note,  but  that  said  noti; 
was  paid  by  Greenberg  on  October  31,  18HS, 
amounting,  -with  interest,  to  $3,101.12;  that 
the  title  and  ownership  of  said  lands,  ever 
since  said  conveyance,  has  been  and  still  is 
in  said  corporation;  that  said  corporation  is 
and  always  had  been  ready  and  willing  to  Ih- 
sue  to  the  Intervener  the  number  of  shares  to 
which  he  is  entitled,  but  that  said  intervener 
had  never  demanded  or  requested  that  said 
stock  should  be  issued  or  delivered  to  him,-^ 
and  upon  these  findings  entered  judgment 
that  said  corporation,  defendant  in  the  ac- 
tion, issue  to  the  Intervener  SCO  shares  of  said 
capital    stock.     No  judgment  was   roidered 
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In  tKvor  of  the  plaintiff,  lie  haviDg  dismissed 
his  action.  Said  interrener,  C.  B.  Johnson, 
appeals  from  said  Judgment  requiring  said 
corporation  to  Issue  to  him  said  stock,  and 
from  an  order  denying  his  motion  for  a  new 
Ulal. 

Appellant's  first  specification  is  that  the 
third  finding  Is  not  Justified  by  the  evidence, 
because  the  evidence  does  not  show  an 
agreement  that  the  stock  should  not  be  de- 
livered until  said  note  sliould  be  paid;  but, 
on  the  ccmti-ary,  it  Is  claimed  that  the  evi- 
dence shows  that  the  corporation  assumed 
Its  payment  There  was  direct  oral  evidence 
of  the  agreement,  as  stated  In  the  finding; 
and,  as  against  that  statement,  there  was 
put  in  evidence  a  resolution  passed  by  the 
corporation,  after  the  conveyance  was  made, 
by  which  it  was  resolved  that  the  corpora- 
tion assume  the  payment  of  said  note  as 
part  of  the  consideration  to  be  paid  for  the 
land.  The  resolution,  which  wag  adopted 
lifter  the  agreement  of  sale  and  conveyance 
was  made,  did  not  affect  the  correctness  of 
the  finding.  If  it  had  any  effect  upon  any 
issue  in  the  case,  the  additional  fact  should 
have  been  found  that  the  payment  of  the 
note  was  afterwards  assumed  by  the  corpo- 
ration. The  only  bearing  the  agreement  con- 
cerning the  payment  of  said  note  has  in  this 
case  relates  to  the  time  at  which  the  stock 
of  the  corporation  should  be  Issued  and  de- 
livered to  the  intervener.  If,  as  the  court 
found,  the  stock  was  not  to  be  delivered  un- 
til the  note  was  paid  by  the  grantors,  who 
were  also  the  makers  of  the  note,  the  time 
of  delivery  was  dependent  upon  their  act, 
and  not  upon  any  act  of  tne  corporation; 
.and  in  such  case  the  corporation  could  not 
l>e  put  in  default  for  the  nondelivery  of  the 
stock  until  payment  of  the  note,  and  a  de- 
mand for  the  delivery  of  the  stock,  accompa- 
nied by  notice  of  such  payment,  bad  been 
made;  while  If  the  contention  of  appellant 
is  sound,  viz.  that  the  agreement  was  that 
the  note  should  be  paid  by  the  corporation, 
no  day  was  fixed  for  the  delivery  of  the 
stock,  and  In  such  case  a  demand  tar  its  de- 
livery was  necessary.  Upon  this  p<rfnt  the 
nile  is  stated  in  Parsons  on  Contracts  (vol- 
ume 2,  8th  £d.  p.  *661)  as  foUows:  "If  the 
<-ontract  specifies  no  tlm^  the  law  Implies 
that  It  shall  be  performed  within  a  reeson- 
uble  time,  and  will  not  permit  this  implica- 
tion to  be  rebutted  by  extrinsic  testimony  go- 
ing to  fix  a  definite  term,  because  this  varies 
the  contract  What  Is  a  reasonable  time  is  a 
question  of  law.  And  if  the  contract  specify 
a  place  In  which  articles  shall  be  delivered, 
but  not  a  time,  this  means  that  they  are  de- 
liverable on  demand."  Since,  therefore,  a  de- 
mand was  necessary  in  either  case,  if  the 
finding  assailed  was  not  Justified  by  the  evi- 
dence, appellant  Is  not  prejudiced,  because 
the  effect  upon  him  would  have  been  the 
same  if  the  fact  bad  been  foond  according  to 
his  contention. 

I  bare  considered  this  question  at  greater 


length  than  would  appear  to  be  neceesaxy, 
because  of  its  bearing  upon  anotbw  point 
made  by  appellant  which  Is  involved  in  his 
exception  to  the  seventh  finding,  and  also  In 
his  specifications  of  errors  of  law,  and  wtdch 
may  be  broadly  stated  thus,  viz.  that  the  ven- 
dors were  to  receive  from  the  corporation  Its 
capital  stock,  being  1,250  shares,  of  the  value, 
approximately,  of  the  land,  which  value  is 
alleged  to  have  been,  at  the  time  of  the  sale. 
(25,000.  Upon  the  trial  appellant  was  per- 
mitted to  show  without  objection  that  at  the 
time  of  the  trial,  and  for  about  three  years 
theretofore,  the  stock  of  the  corporation  Iiad 
no  value;  that  the  Judgment  therefore,  gives 
him  nothing  (that  is,  it  gives  him  300  shares 
which  have  no  value,  while  he  was  entitled 
to  300  shares  of  the  ai^roximate  value  of  his 
Interest  In  the  land  at  the  time  of  the  sale); 
and,  as  it  was  not  In  the  powo'  of  the  corpo- 
ration ta  give  him  stock  of  that  value,  that 
he  should  have  had  Judgment  foreclosing  his 
lien  for  $6,250  upon  an  undivided  one-fourth 
of  the  land  conveyed  to  the  corporation. 
This  contention  cannot  be  sustained.  By 
agreeing  to  accept  a  definite  number  of  the 
shares  of  stock  In  payment  for  the  land  con- 
veyed, the  vendors  assented  that  the  stock 
so  agreed  to  be  received  was,  approximate  y. 
of  the  value  of  the  land.  The  1,260  shares, 
which  constituted  the  entire  capital  stock  of 
the  corporation,  assuming  that  the  corpora- 
tion had  no  other  prt^terty  or  assets  tlian  the 
land  so  conveyed  to  It  was  of  the  same  value 
as  the  land,  since  it  represented  it  If  the 
corporation  then  owned  other  property  or 
assets,  the  value  of  the  stock  exceeded  the 
value  of  the  land  so  conveyed.  If  the  stock 
had  then  been  Issued  and  tendered,  tbe  ven- 
dors could  not  have  questioned  its  value; 
and  they  are  in  no  better  situation  now.  Nor 
Is  there  any  evidence  that  the  stock  had  de- 
preciated at  the  timo  said  note  was  paid, 
which  was  about  three  months  after  the  con- 
veyance. If  appellant's  contention  that  the 
corporation  assumed  the  payment  of  said 
note  be  sound,  he  had  a  right  to  demand  and 
receive  his  stock  at  once;  since  the  require- 
ment that  the  vendors  should  pay  their  note 
given  for  part  of  the  purchase  money  of  the 
land  before  the  stock  should  be  delivered 
coxild  only  have  been  intended  to  secure  the 
corporation  agralnst  a  vendor's  lien.  Appel- 
lant did  not  allege  in  his  complaint  that  he 
ever  demanded  his  stock,  or  that  the  corpo- 
ration ever  refused  to  deliver  It;  while  tbe 
corporation  alleged  in  its  answer,  and  the 
court  found,  that  no  demand  for  the  stock 
was  made  by  appellant  and  that  tbe  corpo- 
ration was  nt  all  times  ready  and  willing  to 
issue  and  deliver  It  to  him.  The  corporatioo 
did  not  guaranty  that  the  stock  should  al- 
ways have  a  value  equal  to  the  then  actual 
or  estimated  value  of  the  land,  or  that  If 
the  stock  should  decline  in  value,  they  should 
be  paid  in  money,  or  have  a  vendor's  lien  as 
for  a  money  consideration.  It  certainly 
could  not  have  been  the  intention  that  these 
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parties  should  sdl  their  land  to  the  corpo- 
ration for  a  definite  number  of  shares  of  its 
capitnl  stock,  and  that  they  might  leave  their 
stoclc  unissued  In  the  hands  of  the  corpora- 
tion, so  that  if  the  corporation  was  prosper- 
ous, and  Its  stock  valuable,  they  would  then 
take  It,  but  if  the  corporation  became  in- 
volved they  might  possibly  escape  liability  as 
stockholders  by  refusing  to  take  it  upon  the 
ground  that  the  stock  was  not  of  the  valiie 
they  contracted  for,  but  hold  the  land  as  se- 
curity for  its  alleged  value  by  a  proceeding 
to  foreclose  a  vendor's  lien.  What  appel- 
lant's remedy  would  have  been  If  he  had  de- 
manded the  stock,  and  the  corporation  had 
refused  to  issue  it,  need  not  be  considered, 
as  that  question  is  not  involved. 

This,  however,  is  a  second  appeal,  and  ap- 
pellant insists  that  the  law  of  the  case,  as 
declared  on  the  former  appeal,  required  the 
judgment  to  be  for  the  foreclosure  of  his 
vendor's  lien,  as  hereinbefore  stated.  The  is- 
sues as  well  as  the  evidence  were  different 
upon  the  iirst  trial.  The  plaintiff,  Oreen- 
berg,  filed  an  answer  consisting  of  a  general 
denial,  and  the  corporation  made  default. 
The  Judgment  there  was  that  the  corporation 
issue  to  the  Intervener  300  shares  of  its  cap- 
ital stock  upon  payment  by  the  intervener 
of  his  proportion  of  said  note.  As  there  was 
no  issue  upon  said  note,  nor  any  mention  of 
it  in  the  pleadings,  it  was  held  that  the  In- 
tervener was  entitled  to  judgment  against  the 
defendant  upon  Its  default  as  prayed  for. 
See  33  Pac.  192,  not  reported  in  California 
Reports.  The  judgment  having  been  revers- 
ed upon  the  first  appeal,  with  leave  to  the  in- 
tervener and  plaintifF  to  amend  their  .plead- 
ings, said  intei'vener  amended  bis  complaint, 
and  the  defendant  then  came  in  and  an- 
swered, alleging,  among  other  things,  that  it 
had  always  been  ready  and  willing  to  issue 
and  deliver  the  stock,  but  that  appellant  had 
never  requested  it  to  be  issued;  and  these 
issues  were  found  in  favor  of  defendant.  It 
is  therefore  obvious  that  the  former  decision 
could  not  be  the  law  of  the  case  upon  the 
second  trial.  The  judgment  and  order  aj^ 
pealed  from  should  be  affirmed. 

We  concur:   BEIiCHER,  C;   BRITT,  O. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  judgment  and  or- 
der  appealed  from  are  affirmed. 


(108  Cal.  »2) 

BACIGALUPO  V.  SUPERIOR  COURT  OF 
CITY  AND  COUNTY  OF  SAN  FRAN- 
CISCO, DEPARTMENT  NO. 
10.     (S.  P.  71.) 
(Supreme  Court  of  California.     July  11,  1895.) 
Probate  of  Will— Revocation— Citation  to 
Executors. 
Code   Civ.   Proc.   S  1328,   provides  that 
upon  filing  a  petition  for  the  revocation  of  pro- 
bate of  a  will  "a  citation  shall  be  issued  to  the 
executors,"  etc.    Edd,  that  Boch  citation  can- 


not be  issued  after  the  petition  has  been  filed 
for  over  a  year,  though  a  prior  citation  had  been 
Issued,  but  was  quashed  for  irregularity. 

In  bank. 

Application  by  Paola  Bacigalnpo,  as  execu- 
tor, for  a  writ  of  review  of  a  certain  order  of 
the  superior  court  of  the  city  and  county  of 
San  Francisco,  department.  No.  10.  Order 
annulled. 

Jos.  F.  Cavagnaro  and  Wm.  J.  McGee,  for 
petitioner.    Dunne  &  M(f  ike,  for  respondent. 

GAROUTTB,  J.  This  Is  an  orighial  pro- 
ceeding in  the  nature  of  an  application  for  a 
writ  of  review.  One  Bacigalnpo,  the  petition- 
er, was  appointed  executor  of  the  estate  of 
Bacigalupo,  deceased.  Some  months  there- 
after, certain  of  the  heirs  of  the  deceased 
filed  a  petition  in  the  court  where  such  estate 
was  undergoing  administration,  praying  for  a 
revocation  of  the  probate  of  the  will  of  said 
deceased,  and  a  citation  was  issued  thereup- 
on to  all  parties  interested  to  show  cause  at  a 
certain  time  why  the  prayer  of  the  petition 
should  not  be  granted.  No  appearance  was 
ever  made  In  answer  to  the  citation,  but  upon 
August  17,  1893,  the  court  of  its  own  motion 
vacated,  set  aside,  and  discharged  said  cita- 
tion. Thereafter,  and  more  than  one  year 
subsequent  to  the  filing  of  said  petition,  st^id 
petition  was  dismissed  upon  motion  of  this 
petitioner.  Thereafter,  upon  affidavit  show- 
ing cause,  the  court  set  aside  the  order  dis- 
missing the  petition  for  revocation,  and,  after 
reciting  wherein  the  original  citation  was  de- 
fective, ordered  an  amended  citation  to  is- 
sue to  all  parties  interested,  ordering  them 
to  appear  and  show  cause  why  the  revocation 
of  the  probate  of  said  will  should  not  be  bad; 
and  such  citation  was  thereafter  issued  as 
ordered  by  the  court. 

The  citation  involved  in  this  proceeding 
was  issued  too  late.  The  contest  has  lapsed, 
and  the  petition  and  citation  based  thereon 
should  be  dismissed.  Section  1328  of  the 
Code  of  Civil  Procedure  provides:  "Upon 
filing  the  petition  a  citation  must  be  issued 
to  the  executors  of  the  will,"  etc.  This  sec- 
tion clearly  contemplates  that  such  citation 
should  in  no  degree  be  used  as  an  instrument 
for  the  purpose  of  delaying  the  administra- 
tion of  estates,  but,  rather,  that  it  should  Is- 
sue forthwith  upon  the  filing  of  the  petition 
for  revocation.  Again,  section  1713  of  the 
said  Code  provides:  "Except  as  otherwise 
provided  in  this  title,  the  provisions  of  part 
2  of  this  Code  are  applicable  to  and  consti- 
tute the  rules  of  practice  in  the  proceedings 
mentioned  in  this  title."  A  citation  in  its 
general  character  Is  a  summons,  and  under 
this  provision  of  the  Code,  giving  section  1328 
the  widest  latitude  of  construction  possible, 
the  power  to  issue  a  citation  would,  beyond 
all  question,  cease  one  year  after  the  petition 
for  revocation  was  filed.  Whether  it  would 
cease  in  less  than  a  year  we  need  not  here 
decide.  The  fact  that  one  citation  was  taken 
out  within  the  year  is  immaterial,  for  that 
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citation  was  qoashed  and  set  aside  and  dis- 
<:liarged,  and  thereafter  the  case  stood  exact- 
ly aa  though  no  citation  had  ever  been  issued. 
After  Its  dismissal  It  possessed  no  life.  It 
was  a  qiuished  summons,  and  served  no  fur- 
ther useful  purpose  In  the  proceeding.  The 
citation  here  under  discussion  was  in  no  sense 
an  amended  citation,  but  rather  a  second  or 
alias  citation,  and  it  came  too  late.  At  that 
time  the  court  had  no  power  to  make  the 
order  upon  which  it  Issued.  The  order  of  the 
court  for  the  issuance  of  citation,  and  the 
citation  issued  tliereon,  are  annulled,  vacat- 
ed, and  set  aside. 

We  concur:  HARRISON,  J.;  VAN  FLEET, 
J.;  HENSHAW.J.;  McFARLAND,  J. 


(108  Cal.  45) 

liACEY  V.  LACEY.  (No.  19,526.) 
(Supreme  Court  of  California.  July  9,  1895.) 
Divorce— Allowance  op  Couxsel  Fees. 
Under  Civ.  Code.  S  137,  providing  that 
the  court  may,  while  an  action  for  divorce  is 
pending,  require  the  husband  to  pay,  as  alimony, 
money  necessary  to  enable  the  wife  to  proaecate 
or  defend  the  action,  an  allowance  of  counsel 
fees  inairred  during  the  trial  cannot  be  made 
on  final  judgment 

Department  2.  Appeal  from  superior  court, 
Los  Angeles  county;  Lucien  Shaw,  Judge. 

Action  by  Isabella  Lacey  against  William 
I.acey  for  divorce.  There  was  a  Judgment 
granting  the  divorce  and  allowing  plaintiff 
attorney's  fees,  from  the  latter  porUon  of 
which  defendant  appeals    Modified. 

Graves,  O'Melveny  &  Shankland,  for  ap- 
I)ellant     Graff  &  Latham,  for  respondent 

PER  CURIAM.  Action  for  dlTorce,  and 
Judgment  tor  plaintiff.  Defendant  appeals 
from  that  part  of  the  Judgment  which  decrees 
to  plaintiff  $3,500,  and  interest,  for  her  coun- 
sel fees. 

During  the  pendency  of  the  action,  respond- 
ent applied  for  connsel  fees,  and  the  court  al- 
lowed her  $500,  which  was  paid,  with  "leave 
to  apply  for  a:  further  allowance." '  In  addi- 
tion to  this,  appellant  paid  respondent,  prior 
to  and  during  the  pendency  of  the  action, 
$200  per  month.  No  further  allowance  for 
counsel  fees  was  made  until  the  final  Judg- 
ment, by  which  respondent  was  awarded  a 
large  amount  of  real  and  personal  property, 
of  the  value  of  nearly  $100,000,  and  being 
about  one-half  of  the  community  property. 
In  this  final  Judgment  respondent  was  allow- 
ed $2,500  as  additional  counsel  fees.  The  al- 
lowance was  for  past  services,  and  under  the 
circumstances  was  clearly  not  "necessary  to 
enable  the  wife  •  •  •  to  prosecute  •  •  • 
the  action;"  i  and  upon  the  authority  of 
Ix>veren  ▼.  Loveren,  100  C»l.  493,  85  Pac.  87, 
and  Mudd  v.  Mudd,  98  Cal.  322,  33  Pac.  114, 
It  Is  erroneous.    The  cause  Is  remanded,  with 


1  Civ.  C^e,  S  137. 


directions  to  the  superior  court  to  modify  the 
Judgment  by  striking  tuereftbm  that  part 
which  awards  her  counsel  fees.  In  all  other 
respects  the  Judgment  is  affirmed. 


a08  Cat.  IS) 

SIMONS  et  al.  t.  WEBSTER  et  al.     (Na 

19,520.) 

(Supreme  Court  of  California.    Jniy  6,  tSSS.) 

Rkvibw  on  Appeal— Mechanic's  Lien— P^ixo 

BT  FlKlf. 

1.  A  finding  of  the  trial  court  on  conflicting 
testimony  \t'iil  not  be  disturbed. 

2.  Where  the  right  to  iile  a  mechanic's  lien 
existed  in  a  firm  composed  of  three  memliera, 
the  sale  to  two  of  them  of  his  general  interest 
in  the  partnership  by  the  third  does  not  de- 
stroy the  right  of  the  remaining  partners  to 
file  it 

Department  2.  Appeal  from  superior  court, 
Los  Angeles  connty;  Walter  Van  Dyke, 
Judge. 

Action  by  Ed.  Simons  and  another  against 
Q.  G.  Green  and  others.'  From  a  Judgment 
for  plaintiffs,  defendant  Green  appeals.  Af- 
firmed. 

A.  R.  Metcalfe  and  Anderson  &  Anderscm, 
for  appellant  Chapman  &  Hendrick,  for  r»- 
B];)ondents. 

McFARLAND,  J.  Action  to  enforce  a  lien 
for  brick,  lime,  and  sand  furnished  by  idain- 
tlffs  as  subconti-actors.  The  defendant  Web- 
ster who  was  the  original  owner  of  the  build- 
ing for  which  the  materials  were  furnished, 
and  defendant  Haver,  the  original  contractor, 
made  default  The  defendant  Green,  who 
was  a  subsequent  mortgagee  of  Webster,  and 
who  now  owns  the  premises  in  controversy 
through  a  foreclosure  of  his  mortgage  an- 
swered; and.  Judgment  having  been  render- 
ed f6r  plaintiffs.  Green  appeals  from  tlie 
Judgment  and  from  an  order  denying  his  mo- 
tion for  a  new  trial. 

Appellant  relies  entirely  upon  the  second, 
third,  fifth,  sixth,  and  seventh  assignments 
of  errors,  and  all  these  assignments  are  sim- 
ply specifications  of  "the  i)articulars  in  which 
tlte  evidence  is  insufficient  to  Justify  the  find- 
ings." In  the  briefs  on  both  sides  the  case 
Is  very  fully,  closely,  and  sklllfaUy  argued. 
The  evidence  is  carefully  analysed,  and  Its 
separate  parts  compared,  contrasted,  or  har- 
monised In  accordance  with  the  different 
views  and  contentions  of  respective  connseL 
But,  after  a  thorough  consideration  of  the 
arguments  presented  by  counsel  .and  the  evi- 
dence presented  by  the  record,  we  are  satis- 
fled  that  the  case  is  merely  one  of  those  in- 
stances of  fairly  and  substantially  conflicting 
evidence  where  the  determination  of  issues 
of  fact  by  the  trial  court  is  final.  Counsel 
for  appellant  endeavors  to  take  the  case  oat 
of  the  rule  respecting  conflicting  evidence  by 
contending  that  a  consideration  of  the  as- 
signments "does  not  involve  so  much  an  In- 
quiry as  to  whether  a  fact  found  is  sustained 
by  the  testimony  as  H  does  tbe  cwistzuctioB 
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of  the  admitted  and  undisputed  facts  of  tbe 
'case,  and  the  applicatitm  of  the  law  thei-eto." 
There  are  cases,  no  doubt,  to  which  that  con- 
tention would  apply,  but  the  case  at  bar  la 
not  one  of  them.  The  ultimate  questicMi  Ime 
was  whether  or  not  the  money  claimed  by  re- 
spondents as  secured  by  their  lien  had  been 
paid;  and  that  was  simply  a  question  of  fact, 
to  be  solved  upon  the  evidence.  The  case 
does  not  materially  differ  from  ordinary  cases 
where  findings  of  fact  are  to  be  arrived  at 
by  weighing  evidence  that  Is  conflicting.  To 
say  anything  further  with  respect  to  the  case 
generally  would  be  to  state  here  all  the  evi- 
dence, which  would  be  a  tedious  and  value- 
less task.  Perhaps  the  third  assignment 
should  be  specially  noticed.  The  plaintlfFs 
did  business  as  a  partnership  under  the  firm 
name  of  the  City  Brick  Company,  and  at  the 
time  the  contract  for  the  materials  was  made 
the  firm  was  composed  of  the  respondents 
£d.  Simons,  A.  A.  Hubbard,  and  one  Thomas 
Goss.  It  appears  that  at  some  time  between 
the  making  of  the  contract  and  the  filing  of 
the  lien  Goss  sold  all  his  Interest  in  the  firm 
to  the  plaintiffs,  who  continued  the  busmess 
under  the  same  firm  name,  and  filed  the  lien. 
The  said  third  assignment  attacks  the  cor- 
rectness of  a  finding  of  the  court  that  the 
contract  was  completed  after  Goss  sold,  ap- 
pellant claiming  that  the  evidence  shows  that 
Goss  did  not  sell  until  after  the  completion  of 
the  contract.  While  we  think  that  there  was 
evidence  to  support  the  finding,  we  do  not 
think  that  the  question  involved  is  material. 
Appelant  contends  that,  if  Goss  did  not  sell 
until  after  the  completion  of  the  contract, 
then  a  new  partnership  was  created,  and,  as 
the  new  firm  filed  a  lien  for  a  claim  held 
by  the  old  firm,  the  case  is  within  the  rule 
that  a  right  to  create  a  lien  cannot  be  as- 
signed, as  stated  in  Mills  v.  Land  Co.,  97 
Cal.  264,  32  Pac.  169.  But  the  rule  In  the 
Mills  Case  does  not  apply  here.  In  that  case 
the  persons  who  had  furnished  the  materials 
nndei-took  to  assign  their  "right  of  lien"  to 
an  entire  stranger  to  the  transaction.  In  the 
case  at  bar  the  right  to  create  the  lien  ex- 
isted in  respondents  as  partners,  and  in  each 
of  them,  before  the  sale  to  them  of  Goes'  In- 
terest in  the  firm;  and  that  right  was  not 
destroyed  by  the  extinguishment  of  Goss' 
general  interest  in  the  partnership.  The 
judgment  and  order  are  aflSrmed. 

We  concur:    HENSHAW,  J.;  TEMPLE,  J. 


(107  Cal.  S75) 

CRAIG  et  al.  v.  HBSPEBIA  LAND  &  WA- 
TER CO.     (No.  19,445.) 
(Supreme  Court  of  California.    July  8,  1895.) 
Rbvikw  ok  Appbal— Failurb  to  Exobpt. 
An  order  granting  a  nonsuit  will  not  be 
reviewed  unless  the  record  shows  that  an  ex- 
ception was  taken  to  the  order,  and  such  excep- 
tion apm-arcd  in  the  stating  or  substantive  part 
of  the  bill  of  exceptions. 
v.40p.no.l5 — 67 


Department  2.  Appeal  from  superior  court, 
Los  Angeles  county;  Walter  Van  Dyke, 
Judge. 

Action  by  John  W.  Craig  and  others  against 
the  Hesperia  Land  &  Water  Company  to  set 
aside  an  assessment  of  stock  made  by  defend- 
ant, and  restrain  a  sale  of  the  stock  by  vir- 
tue thereof.  From  a  Judgment  of  nonsuit, 
plaintiffs  appeal.    Affirmed. 

WllUs  &  Cole  and  H.  A.  Barclay,  for  appel- 
lants. Graves,  O'Melvmy  &  Sbankland,  for 
respondent 

McFARLAND,  J.  The  court  below  gran1>- 
ed  a  nonsuit  and  Judgment  for  defendant 
followed.  PlaintifCS  appeal,  or  have  under- 
taken to  appeal,  from  the  Judgment  and  from 
an  order  denying  a  new  trial.  Respondent 
has  submitted  a  motion  to  dismiss  the  ap- 
peal on  several  grounds,  but,  under  our  views 
of  the  case,  it  is  unnecessary  to  pass  upon 
that  motion.  The  main  attack  of  appellants 
Is  upon  the  order  granting  the  nonsuit.  The 
only  specification  under  the  head  of  "EJrrors 
of  law  occurring  at  the  trial  and  excepted  to 
by  the  appellants"  Is  that  "the  court  erred  In 
granting  defendant's  motion  for  a  nonsuit" 
But  the  record  shows  no  exception  taken  to 
the  order  granting  the  motion  for  a  nonsuit 
and  therefore  that  order  cannot  be  hae  re- 
viewed. The  ruling  of  a. trial  court  upon  a 
motion  for  a  nonsuit  presents  a  question  of 
law,  and,  as  such,  must  be  both  excepted  to 
and  specified.  Malone  v.  Beardsley,  92  Cal. 
leo,  28  Pac.  218;  Warner  v.  Darrow,  '©l  Cal. 
309,  27  Pac.  737;  Flashner  v.  Waldron,  86 
Cal.  211,  24  Pac.  1063;  Schroeder  v.  Schmidt, 
74  Cal.  459,  16  Pac.  243;  Cravens  v.  Dewey, 
i  13  Cal.  43.  And  the  exception  must  appear 
In  the  stating  or  substantive  part  of  the  bill 
of  exceptions  or  statement  It  is  not  suffi- 
cient that  it  be  referred  to  in  the  assignment 
of  the  errors  relied  on,  which  counsel  tor  ap- 
pellants annex  to  bills  of  exception  after  the 
trial.  The  bill  must  show  that  the  ruling 
thus  assigned  as  error  actually  took  place  at 
the  trial,  and  was  excepted  to.  Brav^man  v. 
Irrigation  Co.,  101  Cal.  644,  36  Pac.  886; 
People  V.  Faulke.  96  Cal.  17,  30  Pac.  837. 
We  think  that  the  demurrer  to  the  answer 
was  properly  overruled,  and  there  are  no 
other  points  to  be  discussed.  Judgment  and 
order  affirmed. 

We  concur:    HENSHAW,  J.;  TEMPLE,  J. 


a08  Cal.  33) 
BUCKMAN  V.  FERGUSON.     (No.  15,845.) 
(Supreme  Court  of  California.     July  8,  1895.) 
Pdbuc  Improvements— Uomtractb. 
1.  Under  St  1885,  p.  151,  t  6,  providing 
that  the  superintendent  of  streets  shall  fix  the 
time  for  the  commencement  which  shall  not  be 
more  than  15  days  from  the  date  of  the  contract, 
and  for  the  completion,  of  the  work,  under  all 
contracts  entered  into  by  him,  the  superintend- 
ent may  perform  this  duty  on  January  4th,  by 
indorsing,  on  a  contract  executed  December  23d 
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Srior,  "the  work  to  be  commenced  fourteen  days 
•  •  from  the  date  of  the  contract." 
2.  Where  the  term  of  office  of  the  superin- 
tendent of  streets  expired  before  the  15  days 
from  the  date  of  a  contract  entered  into  by  him, 
his  successor  may  fix  the  time  for  the  commence- 
ment of  work  within  the  time  required  by  St 
1885,  p.  151,  S  6. 

Department  1.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  J.  M.  Sea/- 
well,  Judge. 

Action  by  A.  E.  Buckman  against  Oscar 
H.  Ferguson  to  foreclose  a  street  assessment. 
From  a  Judgment  tar  defendant,  plaintiff  ap- 
peals.    Reversed. 

Wm.  H.  Chapman  and  Edwin  G.  Knapp, 
for  appellant.  Grant  &  Gushing,  for  respond- 
ent 


HARRISON,  J.  Action  to  foreclose  a 
street  assessment  In  San  Francisco.  The 
validity  of  the  assessment  Is  contested  npoa 
the  ground  that  the  contract  for  doing  the 
work  was  Invalid  by  reason  of  the  failure  on 
the  part  of  the  snperintendent  of  streets  to 
fix  the  time  for  the  commencement  and  the 
completion  of  the  work.  Judgment  was  ren- 
dered In  favor  of  the  defendant,  from  which, 
and  from  an  order  denying  his  motion  toe  a 
new  trial,  the  plaintiff  has  appealed. 

The  contract  in  question  was  awarded  to 
W.  H.  Maxwell,  and  notice  of  the  award 
having  been  posted  and  published  December 
11,  1890,  the  contract  was  entered  into  by 
Maxwell  and  Thomas  Asbwortb,  as  snperin- 
tendent of  streets,  December  23,  1890.  The 
body  of  the  contract  was  written,  dated,  and 
signed  on  one  page,  which  was  numbered 
"Page  1,"  and  provided,  among  other  things, 
that  Maxwell  would  do  and  perform  all  the 
work  required  to  be  performed,  under  the 
direction  and  to  the  satisfaction  of  said  su- 
perintendent, "according  to  the  specifications 
hereunto  annexed,  and  made  part  of  this 
contract."  Upon  the  upper  part  of  another 
sheet  of  paper,  which  was  attached  to  the 
contract,  marked  "Page  2,"  was  pasted  a  copy 
of  the  specifications  which  had  been  Included 
with  the  notice  inviting  proposals  for  doing 
the  work;  and  beneath  this  copy  of  the  speci- 
fications were  the  following  words:  "The 
work  to  be  commenced  fourteen  (14)  days, 
and  completed  within  one  hundred  and  twen- 
ty (ViQ)  days,  from  the  date  of  the  contract." 
These  words,  except  those  in  italics,  were 
printed  upon  the  page,  with  blank  spaces  in 
which  to  Insert  the  respective  periods  of  time, 
and  the  words  in  italics  were  written  there- 
in. At  the  bottom  of  this  page,  several  lines 
below  any  other  writing  or  printing.  Is  the 
signature,  "James  Gllleran,  Superintendent 
of  Public  Streets,  Highways,  and  Squares." 
Ashworth's  term  of  office  as  superintendent 
of  streets  eocpired  January  4,  1891,  and  Gll- 
leran succeeded  him  and  -qualified  as  such 
superintendent  January  5,  1891.  The  court 
finds  "that  said  contract  was  signed  and  exe- 
cuted by  said  Ashworth,  as  such  superin- 


tendent, and  by  said  Maxwell,  on  the  23d  day 
of  December,  1890";  and,  also,  "that  on  the 
5th  day  of  January,  1891,  said  James  Gll- 
leran, as  such  superintendent,  did  in  totm  fix 
the  time  for  the  commencement  of  the  woric 
to  be  performed  on  said  contract  at  fourteen 
days  from  and  after  the  date  of  said  con- 
tract, and  for  the  completion  \hereof  at  one 
hundred  and  twenty  days  from  the  date  of 
said  contiuct,  by  Indorsing  upon  said  contract 
the  words  and  figures  following,  to  wit:  The 
work  to  be  commenced  within  fourteen  and 
completed  within  one  hundred  and  twenty 
days  from  the  date  of  the  contract'" 

Section  6  of  the  act  under  which  these  pro- 
ceedings were  had  (St.  1885,  p.  151)  requires 
that  the  superintendent  of  streets  "shall  fix 
the  time  for  the  (fommencement,  which  shall 
not  be  vaote  than  fifteen  days  from  the  date 
of  the  contract,  and  for  the  completion  of  the 
work  under  all  contracts  ent»ed  Into  by 
him."  This  provision  is  mandatory,  (md  an 
omission  to  comply  therewith  renders  the 
contract  void.  Libbey  v.  EUworth,  97  Cal. 
316,  32-Pac.  228.  The  fixing  of  these  times 
is  not  a  matter  of  agreement  between  the  su- 
perintendent and  the  contractor,  nor  is  the 
signature  of  the  contractor  essential;  but  it 
Is  a  duty  imposed  by  law  upon  the  superin- 
tendent (Fletcher  v.  Prather,  102  Gal.  4K, 
36  Pac.  658),  and,  like  any  other  official  act. 
must  be  authenticated  by  his  signature 
(Dougherty  v.  Hitchcock,  35  Cal.  512).  This 
requirement  is  found  in  a  separate  clause  of 
section  6,  and  applies  to  "all  contracts  entered 
into  by  him,"  Including  not  only  those  which 
have  been  awarded  by  the  city  council  to 
bidders  under  the  notice  for  proposals  au- 
thorized by  section  5,  but  also  those  which 
may  be  awarded  by  the  superintendent  him- 
self under  the  provisions  of  section  13.  The 
times  thus  to  be  fixed  by  the  superintendent 
may  be  indorsed  upon  the  contract  after  it 
has  been  entered  into,  or  they  may  be  incor- 
porated Into  the  body  of  .the  contract.  The 
only  limitation  upon  the  time  within  which 
the  superintendent  is  to  perform  this  duty  is 
found  in  the  provision  that  the  time  to  be 
fixed  for  the  commencement  of  the  work 
"shall  not  be  more  than  fifteen  days  from  the 
date  of  the  contract."  The  provision  in  sec- 
tion 5  of  the  act  that  if  the  original  bidder 
to  whom  the  contract  Is  awarded  "neglects,  . 
fails  or  refuses,  for  fifteen  days  after  the 
first  iKWtIng  and  publication  of  the  notice  of 
award,  to  enter  into  the  contract"  proposals 
shall  be  again  Invited  for  doing  the  work, 
shows  tliat  the  "date  of  the  contract"  must 
be  prior  to  the  expiration  of  this  15  days. 
The  superintendent  may,  therefore,  perform 
this  duty  at  any  time  after  the  date  of  the 
contract  which  wlU  allow  him  to  designate 
a  period  of  not  more  than  15  days  from  such 
date  for  the  commencement  of  the  wori^ 
Inasmuch  as  the  fixing  of  these  times  is  es- 
sential to  the  validity  of  the  contract,  the 
contract,  even  though  entered  into  by  thf 
contractor,  is  to  be  deemed  inchoate  on  the 
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part  of  the  saperintendent  until  be  has  fixed 
the  times.  Its  execution  by  the  contractor 
being  with  the  understanding  and  agree- 
ment on  his  part  that  the  superintendent 
may  thereafter  fix  the  times  (Fletcher  v. 
Prather,  supra),  the  coutract  is  not  fully  exe- 
cuted by  that  officer  nntU  the  times  have 
been  fixed.  The  first  publication  and  posf- 
ing  of  the  notice  of  award  was  made  on  the 
11th  of  December,  and  Maxwell  entered  into 
the  contract  on  the  23d  of  December.  The 
execution  of  the  contract  waa  then  complete 
on  his  part;  bilt,  although  it  was  then  signed 
on  the  part  of  the  superintendent.  It  was  in- 
choate until  the  times  for  the  commencement 
and  completion  of  the  work  should  have  been 
indorsed  thereon.  The  clause  fixing  these 
times  baring  been  indorsed  upon  the  contract 
before  the  expiration  of  15  days  from  Its  date 
rendered  its  execution  complete,  and  made 
the  contract  valid. 

The  provision  in  the  contract  that  the 
work  sliall  be  done  "according  to  the  specifi- 
cations hereunto  annexed  and  made  a  part 
of  this  contract"  does  not  extend  to  the  clause 
by  which  the  time  for  the  commencement 
and  the  completion  of  the  work  Is  fixed.  The 
■"speclflcatlons"  thus  referred  to  are  those 
which  by  section  3  of  the  act  aforesaid  (St. 
1889,  p.  159)  are  to  be  furtiished  by  the  city 
engineer,  and  which  by  section  5  of  the  act 
(St.  1888,  p.  160)  are  to  be  stated  with  the 
notice  inviting  proposals  for  ddng  the  work. 
As  the  contract  was  equally  valid  whether 
the  superintendent  indorsed  thereon  the 
clause  fixing  the  times  for  the  commence- 
ment and  completion  of  the  work  on  the  same 
day  that  he  signed  the  contract,  or  upon  any 
day  within  15  days  from  Its  date,  it  follows 
that,  if  his  t^m  of  ofllce  expired  before  the 
expiration  of  the  15  days,  this  act  could  be 
performed  by  his  successor.  The  act  of  fix- 
ing these  times  is  the  act  of  the  offlcei',  and 
not  of  the  individual,  and  can  be  performed 
by  the  individual  who  at  the  time  of  perform- 
ing it  is  the  incumbent  of  the  office.  The 
execution  of  the  contract  being  inchoate  on 
his  part  until  this  act  is  performed,  it  is  im- 
material that  one  of  the  steps  in  the  com- 
pletion of  its  execution  is  performed  by  the 
outgoing  officer,  and  the  other  by  his  suc- 
cessor. They  are  each  official  acts,  and  are 
entitled  to  the  same  consideratioo,  whether 
performed  by  the  same  or  different  officers. 
The  judgment  and  order  denying  a  new  trial 
are  reversed. 

We  concur:  GAROUTTE.  J.;  VAN 
FLEET,  J. 


<l3j  Cal.  19) 

GARD  V.  GARD  et  al.    (No.  18.389.) 

<Supreme  Court  of  California.    July  6,  1895.) 

Vendor's  Lien— Waiver. 

Plaintiff  conveyed  all  bis  property  to  bis 

«on,   the  consideration  named   being  $950.    It 

was  agreed  that  the  deed  should  not  l>e  operative 


until  the  manner  and  time  of  payment  should 
be  agreed  on.  PlaintiS  remained  in  possession 
until  it  was  rendered  to  the  son  under  an  agree- 
ment to  pay  plaintiff  during  life  a  certain  sum 
per  month  if  the  son  occupied  the  premises  per- 
sonally, or  received  rents  from  them.  Bdd  that, 
if  plaintiff  had  a  vendor's  lien  at  the  time  of  the 
last  agreement,  he  then  and  thereby  lost  it. 

Department  2.  Appeal  from  superior  court, 
Xaba  county;   E.  A.  Davis,  Judge. 

Action  by  Jacob  Gard,  Sr.,  against  Jacob 
Card,  Jr.,  and  another.  From  a  judgment 
for  defendant,  plaintiff  appeals.    Affirmed. 

W.  H.  Carlin,  for  appellant  J.  H.  Crad- 
dock,  for  respondents. 


HENSHAW,  J.  Appeal  from  tbe  judg- 
ment rendered  after  demurrer  sustained  and 
piaintitT's  refusal  to  amend. '  The  action  is 
to  have  declared  and  enforced  a  vendor's 
lien  upon  land  conveyed  by  plaintiff  imder 
the  following  state  of  facts,  disclosed  by  tbe 
complaint:  In  1890,  philutifF,  an  old  man, 
executed  and  delivered  a  deed  of  tbe  land — 
all  the  property  he  owned— to  bis  son,  for 
the  named  consideration  of  $950.  It  was 
agreed  that,  as  between  themselves,  the  deed 
should  not  be  operative  until  the  mode,  man- 
ner, and  time  of  payment  should  at  some  in- 
definite future  date  be  agreed  upon.  Plain-  ' 
tUf  remained  in  possession  of  the  land,  and 
exercised  full  dominion  over  It,  after  the 
making  of  tbe  deed,  until  1893,  when  the  de- 
fendant took  possession  and  control  of  the 
land  under  the  following  agreement:  "For 
value  received  from  Jacob  Gard,  Sr.,  I,  Ja- 
cob Gard,  Jr.,  hereby  covenant,  promise,  and 
agree  to  pay  to  said  Jacob  Gard,  Sr.,  month- 
ly during  his  natural  life,  three-fourths  of 
all  sums  by  me  received  for  rent  of  tbe 
premises  known  as  the  'Seven-Mile  House,* 
situate  on  the  public  highway  leading  from 
MarysvlUe  to  Brown's  Valley,  in  Yuba  coun- 
ty, state  of  California,  and  designated  and 
described  in  a  certain  Indenture  of  deed 
bearing  date  May  6,  1890,  made  and  deliver- 
ed by  said  Jacob  Gard,  Sr.,  aa  grantor,  to 
myself,  as  grantee,  and  recorded  in  volume 
39  of  Deeds,  Records  of  Yuba  County,  at 
pages  153  and  following,  which  said  premi- 
ses are  now  under  lease  to  one  George  J. 
Crossley  at  the  monthly  rental  of  twenty 
dollars.  And  In  case  I  should  occupy  said 
premises  myself,  instead  of  renting  tbe  same, 
then,  and  iii  such  case,  I  covenant  to  pay 
the  said  Jacob  Gard,  Sr..  the  sum  of  fifteen 
dollars  monthly  during  bis  natural  life.  Said 
sums  to  be  paid  monthly  on  the  fifteenth  day 
of  each  and  every  month  at  the  Northern 
California  Bank  of  Savings,  MarysvlUe,  Cali- 
fornia, to  tbe  credit  of  said  Jacob  Gard,  Sr. 
[Signed]  Jacob  Gard,  Jr."  A  short  time 
after  the  date  of  this  agreement,  defendant 
entered  into  the  personal  occupancy  of  tbe 
premises,  and  has  ever  since  continued  in 
such  occupancy.  He  has  failed,  after  de- 
mand, to  comply  with  his  agreement,  and 
has  refused  to  pay  to  plaintiff  t^ie  monthly 
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£uin  of  $15,  or  any  other  sum.  His  wife, 
vritb  knowledge  of  all  the  facts,  has  placed 
a  homestead  upon  the  property.  The  defend- 
ant son  has  no  property  except  that  so  ac- 
quired from  the  father,  and  the  father,  80 
years  old,  feeble  and  decrepit,  has  no  means 
of  subsistence  unless  the  sum  of  $15  a  month 
can  be  made  a  charge  upon  the  property. 

Such  is  the  tale  told  by  the  complaint, 
and  In  this  consideration  it  must  be  taken 
as  true.  It  Is  the  tragedy  of  Lear  in  a 
country  setting,  with  the  "Seven  Mile  House" 
for  the  revenues  of  a  kingdom,  and  a  coun- 
try pauper  for  the  distracted  king.  The 
rase  is  one  which  appeals  strongly  to  that 
sense  of  "natural  equity"  upon  which  It  Is 
sometimes  said  a  vendor's  U^i  rests;  but 
at  the  same  time  a  court  of  equity,  no  more 
than  a  court  of  law,  can,  because  of  indi- 
vidual hardship,  reject  from  its  considera- 
tion the  well-considered  and  firmiy-estab- 
Ushed  principles  and  rules  upon  which  the 
right  to  the  relief  asked  has  always  been 
based.  The  enforcement  of  purely  moral 
obligations  is  not  within  the  donaain  of  equity 
or  law.  An  outlawed  debt  still  holds  the 
debtor  under  moral  obligation,  but  no  court 
can  compel  Its  payment  "The  grantor's 
lien,  wherever  recognized,  is  only  permitted 
as  a  security  for  the  unpaid  purchase,  and 
not  for  any  other  indebtedness  or  liability. 
There  must  be  a  certain,  ascertained,  abso- 
lute debt  owing  for  the  purchase  price.  The 
Hen  does  not  exist  in,  behalf  of  any  uncer- 
tain, contingent,  or  unliquidated  demand." 
3  Pom.  Eq.  Jur.  S  1251.  This  rule,  as  de- 
duced by  Prof.  Pomeroy,  has  an  overwhdm- 
Ing  weight  of  authority  In  Its  support.  See 
note  to  Mackreth  v.  Symmons,  15  Ves.  829, 
in  1  White  &  T.  Lead.  Cas.  Eq.  (4th  Am.  Ed.) 
408;  Peters  v.  Tunell,  43  Minn.  473,  45  N. 
W.  867;  Perry,  Trusts  (4th  Ed.)  {  235;  2 
Jones,  Liens,  §  1071.  Conceding,  without  de- 
ciding, that  plaintiff  had  a  vendor's  lien  up- 
on the  property  for  the  sum  of  $950  down 
to  the  time  of  his  entering  into  the  agree- 
ment as  above  set  forth  in  1893,  he  then 
and  thereby  lost  his  right  to  such  lien.  And 
this  Is  so  whether  the  last-named  agree- 
ment be  considered  as  a  substitute  by  nova- 
tion for  the  original  Indebtedness,  or  merely 
as  a  consummation,  within  the  contempla- 
tion of  its  terms,  of  the  original  contract  of 
sale.  If  the  last  agreement  be  treated  as  In 
novation  of  the  original  Indelrtedness,  the 
iien  is  at  once  extinguished  (3  Pom.  Eq. 
Jur.  I  1262);  while,  if  considered  as  but  the 
completion  of  the  nnconsummated  original 
agreement.  It  is  open  to  all  objections  of 
uncertainty  and  contingency  as  to  time, 
amount,  and  mode  of  payment.  The  learned 
judge  of  the  trial  court,  in  an  able  opinion 
'  sustaining  the  demurrer,  makes  this  clear 
and  forcible  presentation  of  the  matter, 
which  we  adopt:  "But  it  is  claimed  by 
counsel  for  plaintiff  that  tliis  agreement 
amounts  simply  to  a  written  acknowledg- 


ment of  defendant's  Indebtedness  to  plain- 
tiff for  the  amount  of  the  purchase  price, 
$950,  and  his  promise  to  pay  It  I  do  not 
see  how  it  is  possible  to  sustain  that  con- 
tention. The  agreement  is  not  that  defend- 
ant shall  pay  the  p^r<;ba8e  price  of  the  grant- 
ed premises,  which  is  $950,  or  any  other  or 
definite  or  fixed  sum.  His  agreement  to  pay 
anything  was  wholly  contingent,  and  de- 
pendent upon  the  uncertainty  of  a  human 
life.  If  plaintiff  had  died  the  next  moment 
after  receiving  the  agreement,  the  obliga- 
tion to  pay  would  have  died  with  him,  and 
nothing  would  have  been  paid  under  it  But 
it  was  even  possible  under  the  agreement 
that  nothing  should  be  paid  plaintiff  even 
though  he  should  live  a  term  of  years,  for 
the  promise  is  <mly  to  pay  provided  the  de- 
fendant Card  occupied  the  premises  per- 
sonally, or  received  rents  from  them.  He 
might  never  occupy  them  himself,  and  be- 
miglit  not  receive  any  roits.  The  premises 
might  remain  vacant,  or  the  tenant  might 
fail  to  pay  rent.  Again,  It  might  be  pos- 
sible that  under  the  agreement  the  defend- 
ant would  be  compelled  to  pay  a  sum  large- 
ly in  excess  of  the  alleged  purchase  price. 
It  might  be  double  that  amount  or  ev^i 
more,  depending  upon  the  uncertain  con- 
tingency of  the  length  of  plaintiff's  life,  the 
rental  and  receiving  of  rents,  or  the  occu- 
pancy by  the  defendant  I  cannot  see  how 
it  is  possible  to  conclude  that  this  agree- 
ment was,  in  effect  or  in  the  intention  of 
the  parties,  an  acknowledgment  of  an  in- 
debtedness for  the  purchase  price  of  the 
granted  premises,  and  a  promise  to  pay  It 
On  the  contrary.  It  seems  clear  that  it  was 
an  independent  and  collateral  contract  or 
covenant  speculative  In  its  character,  and 
designed.  If  the  original  debt  still  existed, 
to  cancel  and  extinguish  It.  It  was  specu- 
lative, because  under  It  the  plaintiff  might 
receive  a  sum  largely  in  excess  of  the  pur- 
chase price  of  the  land  in  the  form  ot  an 
annuity,  while,  on  the  other  hand,  the  de- 
fendant might  satisfy  his  $950  Indebtedness- 
by  the  payment  of  little  or  nothing.  It 
seems  to  me  that  no  argument  is  required 
to  show  that  such  an  agreement,  by  no 
Interpretation  whatever,  can  be  made  the 
basis  of  a  lien  of  a  vendot.  Under  the 
agreement  the  defendant  became  personally 
bound  only  and  subject  to  an  action  for 
damages  for  breach  of  his  contract,  the  only 
remedy  open  to  plaintiff.  The  case  is  an- 
alogous to  that  of  Payne  v.  Avery,  21  Micli. 
524,  where  the  court  held  that  while  th& 
grantor,  upon  the  facts,  might  be  able  to 
maintain  a  remedy  at  law  for  damages 
caused  by  the  grantee's  failure  to  comply 
with  bis  contract,  such  damages  were  too- 
uncertain  in  their  character  to  form  the 
subject  of  a  vendor's  lien."  The  Judgment 
appealed  from  is  affirmed. 

We  concur:   McFARLAND,  J.;  TEMPLE,!. 
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(108  Cal.  1«) 

In  re  PHILBROOK.    (No.  21.188.) 
(Supreme  Court  of  California.    Jnly  5,  1895.) 

KEW  TBUI.— OBIOIKAL    PROCEBDIKa   IN    BCFBEMB 

Court. 
Motion  for  a  new  trial  is  not  the  proper 
remedy  to  obtain  a  reconsideration  of  an  origi- 
nal proceeding  in  the  supreme  court,  especially 
after  a  motion  for  rehearing  has  been  argued 
and  denied. 

On  rehearing.  For  original  opinion,  see  38 
Pac.  511,  884. 

i-ER  CURIAM.  After  the  deulaion  made 
In  this  case  on  the  5th  of  Jaaoarr,  1895, 
the  i-espondent  filed  a  petition  to  vacate  the 
decision  and  Judgment  and  for  a  rehearing. 
Upon  this  an  elaborate  argument  was  made, 
and  the  petition  was  denied.  It  Is  insisted 
that  respondent  has  still  pending  and  undis- 
posed of  a  motion  for  a  new  triaL  No  notice 
of  a  motion  for  a  new  trial  was  given,  other 
than  in  the  petition  referred  to,  in  which  It 
is  said:  "So  far  as  this  is  a 'motion  for  a 
new  trial,  it  is  submitted  upon  the  minutes 
of  the  court"  Respondent  cites  two  cases, 
decided  under  the  former  constitution  of  this 
state,  in  which  it  was  held  that  the  proper 
com-se  to  obtain  a  reconsideration  of  an  orig- 
inal proceeding  in  this  court  is  to  move  for  a 
new  trial.  People  v.  Coon,  25  C!al.  635; 
People  V.  Holloway,  41  Cal.  400.  Also,  Bank 
v.  Stelnmltz,  65  GaL  219,  3  Pac.  808,  which 
decision  was  made  after  the  present  constitu- 
tion took  effect.  But  since  those  cases  the 
question  has  been  fully  considered  bex^,  and 
the  conclusion  reached  that  a  motion  for  a 
new  trial  la  not  the  proper  remedy  In  such  a 
case.  In  re  Tyler,  71  Cal.  374,  12  Pac.  289, 
and  13  Pac.  169;  Granger's  Bank  v.  Superior 
Court  of  City  and  County  of  San  Francisco, 
101  Cal.  198,  35  Pac.  642.  In  the  case  of  Peo- 
ple V.  Coon  it  is  said  that  "the  party  aggriev- 
ed must  pm-sue  the  course  prescribed  in  the 
practice  act  in  like  cases  arising  in  the  dis- 
trict courts."  Respondent  has  not  pursued 
that  mode.  He  did  not  give  the  notice  of 
intention  prescribed  by  the  C!ode,  nor  did 
he  prepare  a  statement  or  bill  of  exceptions. 
And  .in  this  be  was  right.  These  things  are 
not  required  here,  for  the  record  to  be  re- 
viewed is  the  record  of  this  court,  and, 
therefore,  a  motion  for  a  new  trial  and  an 
application  for  a  rehearing  would  present 
the  same  questions  for  conslderaticm.  And 
«lnce,  as  said  in  Granger's  Bank  v.  Supe- 
rior Court  of  City  and  County  of  San  Fran- 
cisco, the  constitution  requires  that  a  judg- 
ment in  department  shall,  be  final  unless 
ordered  Into  banc  or  a  rehearing  is  grant- 
ed within  30  days,  and  since  the  constitu- 
tlcm  does '  not  distinguish  between  a  Judg- 
ment In  an  original  hearing  and  in  an  appeal- 
ed case,  it  would  seem  to  follow  that  a  mo- 
tion for  a  new  trial,  which  might  cause  a 
delay  beyond  the  30  days,  is  not  an  appropri- 
ate remedy.  As  it  would  serve  no  useful 
puriKMe^  It  would  aeaa  to  follow  either  that 


the  application  for  a  rehearing  could  not  be 
heard,  or  a  motion  for  a  new  trial  would  not 
lie.  It  would  be  preposterous  to  expect  that 
a  motion  for  a  new  trial  would  prevail,  after 
an  application  for  a  rehearing  has  been  de- 
nied, upon  a  consideration  of  the  same  points 
which  are  presented  by  the  motion  for  a  new 
triaL    The  motion  Is  denied. 

HARRISON,  J.,  not  participating. 


(108  Cal.  88) 

EMIGRANT  DITCH  CO.  v.  WEBBER.    (No. 

18.453.) 
(Sunreme  Caart  of  Califonda.    July  11,  1885.) 

COBFOBATIONS — RiGHT   TO    SUB— FlLISO  ABTICLBS 

OF  Incobpobatiox. 

1.  Civ.  CoAe,  8  299,  providing  that  any 
corporation^  holding  property  in  a  county  shall 
not  maintain  an  action  in  relation  to  such  prop- 
erty without  filing  a  copy  of  its  articles  of 
incorporation  with  the  clerk  of  the  county  in 
which  such  property  is  situated,  does  not  apply 
to  corporations  seeking  to  acquire  prc^rty  by 
condemnation. 

2.  Where  a  ditdi  company  incorporated  in 
T.  county  seeks  to  condemn  defendant's  land, 
in  F.  county,  and  pleads  its  ownership  of  ditches, 
canals,  and  water  in  P.  countys  which  owner- 
ship defendant's  pleadings  deny,  the  issue  in- 
volves the  determination  of  the  ownership  of 
property  claimed  by  plaintiff,  and  the  action  can- 
not be  maintained  until  a  copy  of  its  articles  of 
incorporation  is  filed  in  F.  county,  as  required 
by  Civ.  Code,  {  299. 

Department  2.  Appeal  from  superior  court, 
Fresno  county;  M.  K.  Harris,  Judge. 

Condemnation  proceedings  by  the  Emigrant 
Ditch  Company  against  A.  A.  Webber.  Prom 
a  Judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

Stanton  L.  Carter  and  B.  D.  Edwards,  for 
appellant  L.  L.  C3ory  and  N.  C.  Cold  well, 
for  respondent 

HENSHAW,  J.  Appeal  from  the  Judgment 
under  a  plea  in  bar.  Plaintilt  averred  its  in- 
corporation under  the  laws  of  the  state  for 
the  purposes  of  building,  owning,  holding, 
obtaining,  and  selling  ditches,  canals,  flumes, 
rights  of  way,  water  and  water  rights,  reser- 
voirs, headgates,  etc.,  and  to  operate  the 
same.  It  then  averred  its  acquirement  of 
certain  valuable  water  rights  in  Tulare  coun- 
ty; its  construction  and  ownership  of  canals, 
ditches,  etc.,  by  which  it  conveyed  water 
from  Cole  slough,  In  Tulare  county,  through 
that  county,  and  into  Fresno  county.  It  is 
alleged  that  the  purposes  of  diversion  are 
for  the  distribution  and  selling  and  renting 
of  the  water  to  the  inhabitants  of  the  two 
counties,  and  for  supplying  farming  neigh- 
borhoods therein  with  the  water  for  farming, 
irrigation,  domestic  and  other  useful  pur- 
poses; and  it  is  further  averred  that  the 
water  is  used  for  these  purposes.  Being  un- 
able to  acquire  by  purchase  fhe  necessary 
rights  for  extending  its  ditches,  etc.,  over  the 
land  of  defendant,  plaintiff  begins  these  pro- 
ceedings to  condemn  the  same.    Const  art 
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14,  {  1;  Code  Civ.  Proc.  i  1238.  Defendant 
trarersed  all  the  material  allegations  of  the 
complaint,  and  then,  in  bar,  pleaded  a  non- 
compliance by  plaintiff  with  section  299  of 
the  Civil  Code.  This  plea  was  first  heard 
and  determined  by  the  ooort  upon  consent  of 
the  parties,  and.  Judgment  thereon  passing 
In  favor  of  defendant,  plaintiff  prosecutes 
its  appeal. 

Plaintiff  was  Incorporated  in  the  county  of 
Tulare,  and  had  not  filed  a  certified  copy  of  the  I 
copy  of  its  articles  of  Incorporation  in  the  coun- 
ty of  Fresno.  Yet,  as  appears  by  its  complaint, 
it  did  at  the  time  of  the  commencement  of 
the  action,  and  had  for  many  years  prior 
thereto,  owned  ditches,  canals,  water,  etc.,  in 
that  county;  and  it  is  to  enable  it  to  extend 
its  operations  of  distribution,  rental,  and  sale 
of  the  water  that  the  action  is  prosecuted. 
The  contentions  in  support  of  the  Judgment 
are  two:  First  That  plaintiff  cannot  main- 
tain this  action  to  acquire  and  hold  the  | 
rights  sought  to  be  condemned,  unless,  as  to  ! 
that  property,  it  has  filed  a  copy  of  its  arti-  | 
des  of  incorporation  before  the  commence- 
ment of  the  action.  Second.  That  the  action, 
from  Its  natiure,  and  under  the  averments  of 
the  complaint,  necessarily  Involves  the  deter- 
mination of  the  ownership  of  and  title  to 
other  property  situated  in  the  county  of 
Fresno,  and  claimed  by  plaintiff  as  its  own. 
To  this  extent,  therefore,  the  action  is  "in  re- 
lation to"  that  property,  and  cannot  be  main- 
tained. 

To  the  first  contention  we  cannot  accede. 
The  statute  provides,  in  effect,  that  any  cor- 
poration holding  any  property  in  a  county 
shall  not  maintain  or  defend  any  action  or 
proceeding  in  relation  to  such  property,  its 
rents,  issues,  or  profits,  until  such  certified 
copy  of  the  copy  of  its  articles  of  incorpora- 
tion shall  be  filed  as  required  by  law.  The 
commencement  of  an  action  is  a  part  of  its 
uialntenance.  Byers  v.  Bourret,  64  Cal.  73, 
28  Pac.  61.  But  the  holding  of  property  is 
radically  different  from  tlie  attempt  to  .ac- 
quire a  holding.  Plaintiff  does  not  even 
claim  to  have  or  hold  any  rights  in  defend- 
ant's property.  It  concedes  full  and  complete 
ownership  in  defendant,  but  asks  the  conrt 
to  decree  it  a  holding  after  proof  of  its  right 
of  eminent  domain,  and  after  payment  by  it 
of  Just  compensation  to  the  owner.  Seeticm 
a99  of  the  Civil  Code  does  not  forbid  cor- 
porations failing  to  comply  with  its  provi- 
sions from  acquiring  property  either  by  puiv 
chase  or  by  condemnation,  but  does  inhibit 
the  maintenance  or  defense  by  them  of  any 
action  in  relation  to  the  property  which  they 
have  acquired. 

The  questions  involved  in  the  considera- 
tion of  the  second  contention  are  essential- 
ly dissimilar.  Plaintiff,  to  acquire  by  con- 
demnation the  desired  rights  over  defend- 
ant's land,  found  it  necessary  to  plead  its 
ownership  of  ditches,  canals,  and  water 
in  Fresno  county,  and  the  uses  made,  and 
to  tie  made,  not  only  of  its  acqtiired  prop- 


erty, but  of  that  sought  to  be  acquired.  By 
defendant's  answer,  plaintiff's  title  to  the 
property  which  it  claims  to  own  is  put  in  is- 
sue. Nor  is  the  i&sue  an  Immaterial  one.  If 
defendant,  even  while  conceding  that  plain- 
tiff may  invoke  the  right  of  eminent  domain, 
can  show  that  the  right  should  not  be  exet- 
cised  upon  his  property,  plaintiff  must  fall. 
And  this  might  be  established,  under  the  issues 
joined,  by  proof  that  plaintiff  had  acquired 
no  property  <x  rights  in  Fresno  county  which 
made  condemnation  of  bis  land  necessary 
or  expedient.  So  that  \t  no  weight  whatever 
be  given  to  the  suggestion  that  the  acquire- 
ment of  the  new  right  has  relation  to  the 
water  already  owned,  and  that,  therefore, 
the  action  is  in  relation  to  property  held  by 
the  corporation,  nevertheless  it  manifestly  ap- 
pears that  the  decision  upon  the  question  of 
the  holding  of  property  claimed  by  plaintiff 
as  Its  own  may  be  determinative  of  the  con- 
troversy. It  must  be,  therefore,  that  this 
action  is  in  relation  to  property  held  by  plain- 
tiff, and  cannot,  under  the  circumstanees, 
be  maintained. 

Nothing  herein  said  la  to  be  construed  as 
determining  the  sufficiency  or  insufflciency 
of  the  complaint.  The  demurrer  upon  the 
ground  that  it  failed  to  state  a  cause  ot  ac- 
tion was  overruled,  and  the  appellant  h»«  Is 
not  the  aggrieved  party  under  that  order.  It 
is  preferable,  under  every  consideration,  that 
the  question,  if  It  reach  this  court,  should,  so 
far  as  this  action  is  concerned,  be  considered 
as  res  Integra.  The  Judgment  appealed  from 
is  affirmed. 

We  concur:  McFARLAND,  J.;  TBMPIiB.  J. 


(12  Waab.  2S1) 

PREiiONT  MILLING  CO.  v.  DENNY  et  al. 

(Supreme  Court  of  Washington.    July  10, 1895.) 

Review  on  ApPKiL— Exceptions  to  Fixdixos. 

Where  the  only  findings  of  fact  made 
were  certain  general  ones  in  the  decree,  and 
there  was  no  motion  for  specific  findings  or  ob- 
jections except  as  follows:  "To  all  of  which 
findings  defendant  B.  excepted,  which  is  allow- 
ed,"—the  exception  taken  is  insufficient  to  raise 
any  question  as  to  the  evidence. 

Appeal  from  superior  courts  King  county; 
R.  Osbom,  Judge. 

Action  by  the  Fremont  Milling  Company 
against  David  T.  Denny  and  others  for  the 
purpose  of  foreclosing  the  Interest  of  defend- 
ant Brown  in  certain  premises,  and  quieting 
the  title  to  the  same.  From  a  Judgm«it  for 
plaintiff,  d^endant  Brown  appeals.    Affirmed. 

Bruce,  Brown  &  Cleveland,  for  appellant 
Frank  P.  Lewis,  for  respondent 

SCOTT,  J.  In  May,  1891,  one  Wood  and 
wife,  who  were  the  owners  of  certain  real 
estate  in  the  city  of  Seattle,  entered  into  an 
agreement  with  M.  N.  Ejiuppenberg  and  L. 
B.  Levy  to  CMivey  said  real  estate  to  them  <» 
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condition  that  they  would  place  Improve- 
ments thereon  to  the  value  of  $4,000.  This 
agreement  was  duly  performed  by  all  parties. 
In  constructing  said  Improvements  said 
Knuppenberg  and  Levy  became  indebted  to 
various  parties  for  material  and  labor,  and 
said  parties  thereafter  filed  Hens  against  tlie 
property,  and  brought  foreclosure  actions. 
Aiter  the  filing  of  the  liens  and  the  institu- 
tion of  said  suits,  with  the  exception  of  one 
of  them,  appellant  Brown  obtained  a  Judg- 
ment against  said  Levy,  and  filed  a  transcript 
thereof  with  the  auditor  of  King  county. 
Judgment  was  rendered  In  favor  of  the  lien 
claimants,  but  Brown  was  not  a  party  to  said 
suits,  and  this  action  was  subsequently 
brought  for  the  purpose,  am<Mig  others,  of 
foreclosing  his  interest  In  the  premises. 
Judgment  was  rendered  in  favor  of  the 
plalnticr,  and  this  appeal  was  taken  there- 
from. The  only  findings  of  fact  made  by  the 
court  are  certain  general  ones,  contained  in 
the  decree.  It  Is  conceded  that  there  was  no 
motion  or  request  by  either  party  to  have 
other  or  specific  findings,  or  to  set  aside  the 
decree  on  the  ground  that  the  findings  were 
Irregularly  made,  nor  was  there  any  objec- 
tion to  the  findings  other  than  that  the  ap- 
pellant excepted  as  follows:  "To  all  of  which 
findingrs  and  decree  defendant  Brown  except- 
ed, which  is  allowed."  We  have  repeatedly 
held  that.  In  order  to  raise  any  question  as  to 
the  evidence,  there  must  be  exceptions  to 
the  findings  of  fact,,  otherwise  the  only  ques- 
tion relating  to  the  facts  that  can  be  pre- 
sented upon  appeal  Is  whether  the  decree  r«i- 
dered  is  repugnant  to  the  findings  or  the 
facts  admitted  by  the  pleadings.  The  ex- 
ception taken  In  this  case  was  insufficient. 
No  specific  exception  was  taken,  and  no 
ground  was  stated.  While  it  iiuay  not  be 
necessary  In  all  cases  to  state  the  ground  of 
an  exception  to  a  finding  of  fact,  it  must 
nevertheless  appear  from  the  case  that  the 
point  urged  upon  appeal  was  fairly  presented 
to  the  lower  court,  as  we  have  repeatedly  hdd 
that  we  will  not  review  questions  raised  here 
for  the  first  time. 

It  was  insisted  by  appellant  upon  the  ar- 
^iment  of  the  cause  that  he  was  entitled  to 
a  reversal  upon  the  facts  admitted  by  the 
pleadings,  and  that  It  appeared  thereby  that 
his  claim  was  a  prior  and  paramount  one.  Ap- 
pellant's brief  evidently  was  not  prepared 
upon  such  a  theory  of  the  case,  and  it  is 
^questionable  at  least  whether  It  Is  sufficient, 
or  presents  enough  to  allow  him  to  urge  the 
particular  point  However,  without  consid- 
ering this  matter  of  the  sufficiency  of  the 
brief  further,  we  are  of  the  opinion  that  the 
contention  aforesaid  as  to  the  pleadings  Is 
not  well  founded.  Not  enough  appears  there- 
from to  show  the  superiority  of  appellant's 
claim,  or  to  entitle  him  to  any  relief  here; 
and  the  lower  court,  as  one  of  the  facts, 
expressly  found  appellant's  claim  to  be  subor- 
dinate to  the  claims  of  the  parties  to  whom 
relief  was  awarded.  This  finding  was  not 
repugnant  to  any  of  the  facts  admitted  by 


the  pleadings.    It  follows  that  the  Judgment 
must  be  affirmed. 

DUNBAR,   ANDERS,   and  GORDON,  JJ., 
coQcor.    HOYT,  0.  J.,  not  sitting. 


aZ  Wasb.  279) 

BLACKINTON  et  al.  t.  RUMPP  et  aL 

(Supreme  Court  of  Washington.    July  13, 1895.) 

Motion  to  Vaoatb  ATTAonMSNT — Sopfioibnct  of 
Complaint— Affidavit— Ev:denob  of  Fkaup. 

1.  A  complaint  which  'alleges  that  defendants 
entered  into  a  secret  agreement  to  carry  on  bnsi- 
ness  in  the  name  of  one  of  them,  and  that  the 
proceedB  of  the  business  should  be  divided  be- 
tween them,  and  conspired  to  defraud  and  cheat 
all  persons  from  whom  they  should  purchase 
goods;  that,  in  pursuance  of  the  fraudulent 
scheme,  they  purchased  goods  from  plaintifE  in  a 
certain  amount,  which  were  never  paid  for;  and 
that  the  open  partner  disposed  of  his  property  to 
the_  other  defendant, — states  a  cause  of  action  in 
which  an  attachment  could  be  issued,  under 
Code  Proc.  g§  288,  289,  allowing  an  attachment 
when  defendant  is  assigning,  secreting,  or  dis- 
posing of  bis  property,  or  is  about  to  do  so, 
with  intent  to  defraud  or  delay  his  creditors,  or 
where  the  debt  was  fraudulently  contracted. 

2.  An  affidavit  for  an  attachment  under 
Code  Proc.  §§  288,  289,  which  states  that  "de- 
fendant has  assigned  his  property  with  intent 
to  delay  and  defraud  his  creditors;  that  defend- 
ant is  about  to  assign  his  property  with  intent 
to  defraud  his  creditors,"— does  not  contain  in- 
consistent allegations. 

3.  In  an  action  for  goods  sold,  the  com- 
plaint alleged  a  fraudulent  secret  partnership 
between  defendants  M.  and  R.;  and  it  appeared 
that  the  defendants  had  been  engaged  in  busi- 
ness as  partners,  and  that,  after  the  dissolution 
of  the  firm,  R.  opened  a  place  of  business  across 
the  street  from  the  old  place.  The  new  business 
was  carried  on  in  his  name,  and  he  and  M.  con- 
tinued in  intimate  relations.  On  the  night  that 
R.  sold  out  the  new  business,  M.  and  nis  two 
brothers  were  seen  carrying  goods  away  from 
R.'s  house;  and  a  draft  for  goods  sold  by  R. 
on  that  night  was  on  the  next  morning  deposited 
to  the  credit  of  M.,  who  stated  that  he  had  ad- 
vanced R.  the  money  on  the  draft  tJie  night  be- 
fore. The  amount  of  the  draft  was  $5,000,  and 
M.  stated  that  he  sent  the  amount  in  cash  to  R. 
by  a  messenger.  For  16  days  before  the  cashing 
of  the  draft,  defendcnt  M.  claimed  to  be  hard 
pressed  for  money,  and  allowed  an  overdraft  to 
be  charged  up  against  him.  On  the  night  of  the 
sale  for  which  the  draft  was  given,  R.  abscond- 
ed. Sdd  sufficient,  on  a  motion  to  vacate  an 
attachment,  to  warrant  a  finding  that  both  de- 
fendants were  interested  in  the  business  carried 
on  in  the  name  of  R. 

Appeal  from  superior  court.  King  county; 
R.  Osborn,  Judge. 

Action  by  W.  Blackinton  and  another 
against  Simon  Rnmpf  and  another  for  goods 
sold.  An  attachment  was  levied  on  the  prop- 
erty of  defendant  Mayer,  who  moved  that 
the  same  be  discharged,  and  from  an  order 
refusing  bis  motion  be  appeals.    Affirmed. 

Burke,  Shepard  &  Woods  and  Sapp  &  Ly- 
sons,  for  appellant  Arthur  E.  Griffin  and 
Stratton,  Lewis  &  Gilman,  for  respondents. 

DUNBAR.  J.  Simultaneously  with  the 
service  of  the  summons  in  this  case,  a  writ 
of  attachment  Issued  against  the  property  of 
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the  defendant  was  levied  upon  the  merchan- 
dise of  the  defendant  Joseph  Mayer,  the  de- 
fendant Simon  Rumpf  having  disposed  of  all 
his  property,  and  having  fled  the  country. 
Defendant  Mayer  procured  the  release  of  his 
goods  by  giving  a  statutory  bond  for  that 
purpose.  Shortly  after,  Mayer  moved  the 
court  for  an  order  discharging  the  writ  of 
attachment  as  against  his  property.  Sundry 
affidavits  were  filed  by  him  and  by  others  on 
his  behalf.  The  motion  was  resisted  by 
counter  affidavits,  and  by  transcripts  of  tes- 
timony provisionally  taken  in  other  causes, 
and  received  under  stSpulatlon  as  equivalent 
to  affidavits.  Upon  said  hearing,  the  motion 
to  discharge  the  attachment  was  denied,  and 
from  the  order  of  the  court  refusing  to  dis- 
charge the  attachment  this  appeal  waa  tak- 
en. The  complaint  in  the  action  alleges,  in 
substance,  that  the  said  defendant  Mayer 
and  defendant  Simon  Rumpf  entered  into  a 
secret  arrangement  under  which  they  should 
engage  in  the  Jewelry  business  In  the  city  of 
Seattle,  and  should  purchase  and  receive  on 
consignment,  in  the  name  only  of  defendant 
Rumpf,  wares  and  merchandise,  namely.  Jew- 
elry, and  tliat  the  Interests  of  said  defendant 
.Toseph  Mayer  in  said  enterprise  should  he 
kept  secret,  and  that  the  proceeds  of  said 
business  were  to  be  halved  and  divided 
among  said  defendants;  and  that  they  con- 
spired and  colluded  and  conceived  the  scheme 
of  defrauding  and  cheating  all  persons  from 
whom  they  should  purchase  goods;  and  that, 
in  pursuance  of  said  fraudulent  scheme,  they 
did  begin  the  business  aforesaid  in  the  name 
of  defendant  Simon  Rumpf;  and  that  there- 
after they  purchased  goods  of  the  plaintiffs 
to  the  amount  set  forth  In  the  complaint; 
and  that  afterwards,  to  carry  out  said 
scheme,  Rumpf  disposed  of  his  portion  of  the 
property,  and  fraudulently  conveyed  to  defend- 
ant Mayer  certain  real  estate  in  King  county; 
and  that  they  fraudulently  sold  all  the  stock 
of  jewelrj-,  fixtures,  and  furniture  then  locat- 
ed In  his  store.  There  were  also  other  allega- 
tions of  fraud  and  collusion  on  the  part  of  the 
'lefendants. 

The  first  contention  of  appellant  Is  that  ei- 
ther the  action  sounds  in  tort,  and  the  provi- 
sional remedy  of  attachment  Is  therefore  not 
available,  or  else.  If  the  action  sounds  in  con- 
tract, the  alleged  fraudulent  Incurring  of  the 
debt,  having  been  waived  by  the  plaintiff's 
suing  on  an  implied  contract,  cannot  be  al- 
leged as  a  ground  for  the  attachment  The 
case  of  Flnlay  v.  Bryson,  84  Mo.  661,  Is  cited 
In  support  of  that  contention.  An  examina- 
tion of  thla  case  convinces  ns  that  it  does 
not  sustain  the  contention  of  the  appellant. 
In  that  case  the  principal  imrtion  of  the  mon- 
ey sued  for  consisted  of  the  proceeds  from 
_  two  pairs  of  mules  sold  by  the  defendant  as 
property  of  the  plaintiff,  and  applied  to  his 
own  use.  The  couit,  in  passing  upon  the 
attachment  In  this  action,  was  construing  a 
provision  of  the  Missouri  attachment  law 
which  gives  the  right  to   the  attachment 


where  the  debt  sned  for  was  fraudulently 
contracted  on  the  part  of  the  debtor;  and 
this  was  all,  as  we  gather  from  tlje  reported 
case,  that  was  set  forth  In  the  affidavits  to 
sustain  the  attachment.  It  was  conceded 
that  the  remedy  was  separately  provided  for 
In  the  attachment  laws  of  Missouri  If  the  ac- 
tion sounded 'in  tort,  and  the  court  held  that 
the  testimony  showed  a  wrongrful  conversion 
of  the  proceeds  of  the  sale,  and  would  not 
sustain  an  attachment  for  an  alleged  fraudu- 
lent contract  "The  wrongful  conversion  of 
property,"  said  the  court,  "which  results  In 
damages,  Is  one  thing;  the  fraudulent  In- 
ducement of  a  debt  is  another  thing.  Both 
are  well  known,  and  the  subdivision  we  are 
construing  tnamely,  the  subdivision  above 
quoted,  where  the  debt  sued  for  was  fraudu- 
lently contracted  for  on  the  part  of  the  debt- 
or] refers  to  the  latter,  and  not  to  the  for- 
mer." It  is  true,  the  court,  in  another  por- 
tion of  the  opinion,  uses  the  language  quoted 
In  appellant's  brief,— that,  by  Meeting  to  sue 
for  the  money  for  which  the  property  was 
sold,  the  plaintiff  affirmed  the  act  of  the 
wrongdoer,  claiming  the  proceeds  thereof, 
and  was  thereafter  estopped  from  treating 
the  transaction  as  a  wrong,  and  that  be 
would  not  therefore  be  permitted  to  waive 
the  tort  and  to  prosecute  .the  defendant  for 
it  In  the  same  suit  But  It  will  be  seen  that 
what  the  court  Intended  to  say  was  that  a 
plaintiff  would  not  be  allowed  to  make  con- 
tradictory statements  In  his  pleadings;  that 
he  would  not  be  allowed  to  get  benefits  or 
profits  flowing  from  a  conti-act  which  be 
himself  asserted  was  fraudulently  made, 
and  whether  or  not  the  court  in  that  case 
reached  a  logical  or  correct  conclusion  It  Is 
not  necessary  to  determine,  for  there  are  no 
elements  of  this  kind  in  the  case  at  bar. 
This  action,  so  far  as  the  action  itself  is  con- 
cerned. Is  for  a  simple  debt—  the  purchase 
price  of  the  Jewelry  In  question;  and  the 
complaint  is  consistent  with  Itself,  and  also 
with  the  affidavits  In  support  of  the  attach- 
ment 

The  citation  of  cases  wRere  It  does  not  ap- 
pear that  the  statutes  are  similar  so  far  as 
attachment  law  Is  concerned  are  of  little 
benefit.  This  is  recognized  by  Mr.  Wade  In 
his  work  on  Attachment  (section  10),  where 
he  says:  "That  the  decisions  of  the  courts 
in  the  different  states  of  the  Union  are  In- 
harmonious upon  the  question  of  the  nature 
of  the  demand  that  will  support  the  pro- 
ceeding by  attachment  can  certainly  be  no 
occasion  for  surprise,  in  view  of  the  fact 
that  these  decisions  are  rendered  In  constru- 
ing statutes  as  various  in  their  provisions 
as  could  well  be  Imagined.  They  vary  from 
the  most  definite  restriction  to  such  demands 
as  arise  on  contracts,  and  are  for  the  direct 
payment  of  money  only,  to  the  widest  lati- 
tude that  embraces  actions  for  damages, 
liquidated  or  unliquidated,  arising  either  ex 
contractu  or  ex  delicto."  And  the  author 
sets  forth  the  substantial  requirements  of 
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the  affidavits  for  attachuient  In  most  of  the 
states  of  the  Union.  In  most  of  the  states, 
however,  the  plaintiff  Is  given  his  election 
to  sue  upon  the  contract  or  In  tort;  and, 
where  a  contract  is  sued  upon,  the  fact  that 
the  breach  upon  which  the  writ  is  claimed  is 
also  a  tort  does  not  defeat  the  rii;ht.  In 
BaUroad  Co.  v.  Peoples,  31  Ohio  St.  537,  the 
court  said:  "The  plaintiff  had  her  election 
to  set  out  the  promise,  Its  consideration  and 
breach,  and  ask  judgment,  or  to  set  out  facts 
which  gave  rise  to  a  liability  in  tort,  and 
pray  judgment  thereon."  That  was  a  case 
where  a  railroad  company  agreed  for  a  con- 
sideration to  carry  a  passenger  over  its  road, 
and  it  was  alleged  that  by  its  negligence  an 
Injury  resulted  to  -  the  passenger.  Many 
cases  were  cited  by  the  court  In  this  case 
to  sustain  the  doctrine  announced.  An  ex- 
amination of  our  statute  will  discover  the 
fact  that  there  are  no  restrictions  whatever. 
The  statute  provides  that  the  plaintiff,  at  the 
time  of  commencing  the  action,  or  at  any 
time  afterwards,  before  judgment,  may  have 
the  property  of  the  defendant  attached  when 
be  shall  make  an  affidavit  showing  that  the 
defendant  is  indebted  to  him,  and  that  one 
of  several  different  conditions  of  things  ex- 
ists; among  others,  that  the  defendant  Is 
assigning,  secreting,  or  disposing  of,  or  Is 
about  to  assign,  secrete,  or  dispose  of,  any 
of  his  property  with  Intent  to  delay  or  de- 
fraud his  creditors;  or  that  the  defendant 
has  been  guilty  of  a  fraud  in  contracting  a 
debt,  and  in  Incurring  the  obligation  for 
which  the  action  was  brougbti  These  are 
the  two  grounds  upon  which  the  attach- 
ment is  asked  in  this  case. 

The  affidaylt  in  this  case  sets  forth  that 
the  defendants  are  justly  indebted  to  the 
plaintiff,  stating  the  amount,  alleging  the 
other  grounds  that  we  have  just  mentioned; 
and  we  think  it  is  amply  sufficient.  Another 
preposition  of  appellant  Is  that  the  affidavit 
for  attachment  is  bad  In  form  in  Its  allega- 
tions as  to  fraudulent  disposition  of  proper- 
ty, the  allegations  being  (a)  that  the  defend- 
ant has  assigned,  etc.,  his  property,  with  In- 
tent to  delay  and  defraud  big  creditors;  (b) 
that  the  defendant  is  about  to  assign,  etc.,  his 
property,  with  Intent  to  delay  or  defraud  his 
creditors.  These,  It  is  claimed,  are  incon- 
sistent allegations.  This  Is  the  language  of 
the  statute.  It  provides  that  an  attachment 
shaiU  issue  if  the  affidavit  Is  made  that  the 
defendant  has  assigned,  secreted,  or  dis- 
posed of,  or  is  about  to  assign,  secrete,  or  dis- 
pose of,  etc.  If  the  affidavit  were  in  the 
disjunctive,  of  course  the  allegations  would 
be  meaningless,  because  it  could  not  be  told 
from  the  language  whether  the  charge  was 
that  the  defendant  had  disposed  of,  or  was 
about  to  dispose  of,  his  property;  but  here 
it  Is  stated  in  the  conjunctive,  and  under 
the  disjunctive  provisions  of  the  statute 
either  one  of  the  allegations  would  be  a  suf- 


»  Code  Proc.  §S  288,  289. 


ficlent  basis  for  attachment  If  the  defend- 
ant has  assigned,  secreted,  etc.,  that  is  suf- 
ficient to  warrant  the  issuance  of  the  writ; 
or  if  he  has  not  done  this,  but  is  about  to 
assign,  secrete,  etc.,  that  is  sufficient  basis 
for  the  issuance  of  the  writ  Neither  is  there 
anything  inconsistent  with  the  Idea  that  he 
may  have  done  both.  He  may  have  assign- 
ed or  disposed  of  a  portion  of  his  prc^erty 
prior  to  the  making  of  the  affidavit,  and  he 
may  also  be  about  to  assign  or  dispose  of 
any  portion  or  of  all  of  the  remaining  por- 
tion at  the  time  of  the  making  of  the  af- 
fidavit Some  cases  are  cited  to  sustain  this 
contention,  but  we  think  the  reasoning  is 
strained,  and  that  a  common-sense  construc- 
tion of  the  statute  will  sustain  the  affidavit 
in  this-  respect 

This  brings  us  to  the  discussion  of  the 
main  proposition  in  the  case;  namely,  the 
contention  on  the  part  of  appellant  that  the 
proofs  in  support  of  the  attachment  fall  to 
show  the  alleged  partnership  between  the 
defendants,  which  is  the  main  ground  of 
appellant's  alleged  liability.  Conceding  that 
this  question  can  be  raised  upon  a  motion 
to  dissolve  the  attachment  which  is  a  doubt- 
ful proposition,  and  considering  this  propo- 
sition with  the  other  one  made  by  appellant, 
that  the  proofs  In  support  of  the  attach- 
ment fall  to  support  any  grounds  alleged 
for  it  in  the  affidavit,  we  are  of  the  opinion 
that  the  testimony  shows  a  state  of  facts 
which  warranted  the  court  In  refusing  to 
dissolve  the  attachment.  The  testimony  is 
conflicting,  and  it  Is  true  that  many  of  the 
allegations  of  the  appellant  and  of  the  af- 
fidavits are  flatly  denied  by  defendant  May- 
er. Collusion  and  fraud  are  always  hard  to 
prove;  and,  while  this  fact  will  not  war- 
rant the  court  in  reaching  the  conclusion 
that  fraud  has  been  committed,  the  court 
must  closely  scan  the  circumstances  sur- 
rounding the  case,  and  look  into  the  mo- 
tives which  naturally  actuate  men  under  the 
circumstances  existing.  The  testlmoay 
shows  conclusively— in  fact.  It  is  not  denied 
—that  these  two  defendants  had  been  en- 
gaged In  the  business  of  pawnbrokers  and 
dealers  in  jewelry,  and  that,  after  their  al- 
leged dissolution,  Bumpf  proceeded  to  carry 
on  the  same  business  immediately  across  the 
street  from  the  business  house  of  the  old 
firm;  that  they  were  on  intimate  relations 
with  each  other;  that  they  were  seen  to- 
gether under  exceedingly  suspicious  circum- 
stances, if  the  testimony  of  the  witness  Har- 
ris is  to  be  believed  (and  the  court  was  war- 
ranted in  believing  It);  that  upon  the  night 
of  the  sale,  Bumpf  and  Mayer  and  his  two 
brothers  were  seen  carrying  goods  away 
from  the  house  in  a  clandestine  manner; 
that  the  draft  which  was  alleged  to  have 
been  given  to  Bumpf  for  the  goods  sold  to 
Basye  was  presented  next  morning  at  the 
bank  by  Mayer;  that  the  proceeds  of  the 
draft  were  placed  to  bis  credit  and  used  by 
faim  in  paying  his  personal  debts.    He  un- 
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dertakes  to  explain  this  by  stating  that  he 
had  advanced  Rumpf  the  money  on  this 
draft  the  night  before  as  a  matter  of  per- 
sonal accommodation  to  Rumpf,  although  he 
Introduces  testimony  to  show  that  his  re- 
lations with  Rumpf  were  not  cordial,  and 
the  most  suspicious  circumstance  is  that, 
Instead  of  paying  this  money  and  taking  up 
this  draft  from  Rumpf  personally,  he  saw 
fit  to  employ  a  person  who  could  easily  be 
made  a  witness  of  the  transaction,  namely, 
one  George  W.  HofTman;  and  tliis  wltuess 
placed  himself  in  a  very  poor  light  before 
the  court  by  admitting  that  he  bad .  made 
statements  contradicting  the  statements  that 
he  made  in  court  to  Emmons  and  Battle;  and 
this  man,  if  the  testimony  of  Mayer  Is  true, 
was  Intrusted  with  $5,000  In  ready  money 
by  Mayer  to  be  carried  to  Runppf  the  night 
before  his  departure.  Another  circumstance 
throwing  suspicion  upon  the  transaction  Is 
the  fact  that  Mayer,  while  claiming  to  be 
hard  pressed  for  mmiey,  and  allowing  an 
overdraft  to  be  charged  up  to  him  at  the 
bank,  appears  to  have  had  this  large  amount 
of  money  about  his  person  for  sixteen  days 
prior  to  Its  payment  to  Rumpf,  on  the  2Sth 
of  August,  the  night  before  Rumpf  abscond- 
ed. The  whole  transaction  is  inconsistent 
with  the  actions  of  honest  business  men. 
The  carrying  away  of  the  goods  in  a  clan- 
destine manner  the  night  of  Rumpf's  de- 
parture, which  business  was  participated  In 
by  Mayer,  the  payment  of  this  amount  of 
ready  money  in  the  nighttime,  and  especiaily 
its  payment  in  the  manner  related  by  Mayer, 
—namely,  by  intrusting  it  to  a  third  person, 
who  seems  not  to  have  had  any  very  close 
relations  with  Mayer,— the  deeding  of  all  of 
Rumpf's  real  estate  to  Mayer,  Impress  us 
with  the  belief  that  at  least  the  Jury  would 
be  warranted  in  coming  ,to  the  conclusion 
that  Rumpf  and  Mayer  were  equally  Inter- 
ested in  the  purchase  and  disposition  of 
these  goods,  and  that  the  allegations  of  the 
complaint  were  true;  and  we  think  that 
justice  demands  that  this  attachment  should 
be  maintained  until  the  question  of  fraud 
and  collusion  alleged  in  the  complaint  la 
passed  upon  by  the  proper  tribunal.  The 
judgment  will  therefore  be  affirmed. 

HOYT.  0.  J.,  and  SCOTT,  ANDERS,  and 
GORDON,  JJ.,  concur. 


C6  Colo.  App.  130) 

BRAVER  BBOOE  RBSEIRVOIR  &  OANAl. 
CO.  et  al.  V.  ST.  VR.\IN  RESER- 
VOIR &  FISH  OO.i 

(Court  of  Appeals  of  Colorado.     April  8,  1895.) 
APPBOPKUTiOil  OP  Water— Abandonmbnt  of 

RlOHT. 

1.  Where  a  party  appropriated  water,  and 
by  failure  to  appV  't  to  beneficial  use  within  a 
reasonable  time  forfeited  his  rishts,  he  may  aft- 

1  Rehearing  denied  April  22,  1895. 


erwarda  reenter  if  intervening  rights  have  not 
attached. 

2.  The  burden  of  proof  ia  on  the  party 
claiming  an  abandonment  of  a  water  right. 

3.  The  owner  of  land  has  no  right  to  con- 
struct a  reservoir  for  the  storage  of  water  to 
be  disposed  of  for  irrigation  purposes  unless  he 
apjtrupriates  the  water  in  accordance  with  the 
provisions  of  the  constitution  and  the  statutes. 

Appeal  from  district  court,  Boulder  county. 

Application  for  a  writ  of  injunction  by  the 
St.  Vrain  Reservoir  &  Fish  Company  against 
Charles  F.  Flfer  and  another.  From  a  de- 
cree of  perpetual  injunction,  d^endants  ap- 
peal.   Affirmed. 

This  was  a  suit  in  equity  by  appellee 
against  appellants,  and  a  controv^sy  over 
the  right  to  the  possession  of  land  in  the 
mountains  as  a  reservoir  site  for  the  storage 
of  water  to  be  used  for  irrigating  agricul- 
tural lands  some  distance  below;  Beaver 
Broolc,  the  source  of  water  supply  for  the 
reservoir,  being  a  tributary  of  the  St.  Vraln 
river.  UnUI  the  year  1889  all  the  land  in 
controversy  was  public  domain,  the  prop- 
erty of  the  United  States.  Some  time  in  the 
year  1882,  Beach  Bros,  commenced  the  con- 
struction of  a  dam  to  make  the  reservoir. 
When  partly  constructed,  in  the  same  year 
(1882),  Starbird,  Bond  &  Culver  organized 
under  the  name  of  the  Tip  Top  Reservoir 
Company,  purchased  from  the  Beach  Broth- 
ers, who  were  to  complete  the  dam  the  en- 
suing year,  for  $10,000,  which  was  paid,  the 
dam  was  completed,  and  the  Tip  Top  Com- 
pany succeeded  to  the  rights  of  Beach  Bros, 
and  took  possession.  The  main  dam  was 
400  feet  long,  20  feet  high,  from  50  to  60 
feet  wide  on  the  Ix>ttom,  and  20  feet  wide 
on  top.  There  was  also  anoth^  small  dam, 
about  150  feet  long  and  10  feet  high.  Some 
time  in  the  latter  part  of  1883  or  in  1884, 
the  Tip  Top  Reservoir  Company  sold  the 
reservoir  to  the  Sujjply  Ditch  Company.  Dur- 
ing the  fall  and  winter  of  18  i4  the  reser- 
voir was  filled  with  water.  At  that  time 
the  entire  cost  was  about  $13,000.  In  the 
year  1884  the  Supply  Ditch  Company  and 
the  Highland  Reservoir  were  the  Joint  own- 
ers. In  June,  1885,  a  portion  of  the  dam, 
about  TO  feet  in  length,  was  carried  away  by 
high  water.  Many  parties  below  were  in- 
jured by  the  flood  resulting  from  the  break- 
ing of  the  dam.  Several  suits  were  brought 
for  the  damages,  and  a  large  amount  in  the  ag- 
gregate was  paid  by  the  owners.  By  rea- 
son of  the  litigation  and  want  of  money, 
no  work  of  construction  (h*  r^alr  was  under- 
taken. Engineering  work  was  done,  and 
plans  submitted  preparatory  to  rebuilding. 
In  1888  work  was  done  upon  the  small  dam 
to  the  amount  of  about  $60.  In  1889  noth- 
ing appears  to  have  been  done  except  a  visit 
from  the  officers  of  the  owners,  and  tests 
made  to  ascertain  the  depth  to  bedrock  with 
a  view  to  putting  in  a  permanent  and  sub- 
stantial dam.  In  1890  the  companies  em- 
ployed Charles  l\  Fifer  to  make  a  drain 
ditch  for  ttie  foundation,  for  which  they  paid 
him  about  $800.    In  1891  and  1892  a  large 
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force  was  employed,  the  dam  permanently 
built  and  completed,  vrlth  the  exception  of 
putting  in  a  large  Iron  valve  for  controlling 
and  discharging  the  water.  Up  to  that  time 
appellee  and  its  grantors  had  expended  from 
$22,000  to  $24,000  in  construction.  In  Au- 
gust, 1889,  Ctiarles  F.  Fifer  made  a  settle- 
m«it  upon  160  acres  of  laud  a  part  of  which 
was  In  the  basin  of  the  reservoir.  His  line 
crossed  the  dam  of  appellee's,  taking  a  por- 
tion of  it,  on  which  appellee  subsequently 
built  the  masonry  for  the  reception  of  a  dis- 
charge valve.  On  August  20,  1889,  Fifer 
filed  upon  the  land  as  a  homestead  for  ag- 
ricultural purposes,  at  the  United  States 
land  office.  In  1890  he  "proved  up,"  paid 
$200,  and  took  a  government  certificate  of 
entry.  On  June  17,  1893,  he  sold  and  con- 
veyed the  land  to  the  Beaver  Bro<A  Reser- 
voir &  Canal  Company  (appellant).  In  Au- 
gust following  (1893)  appellant  claimed  title 
to  that  part  of  thei  reservoir  site  and  so  much 
of  appellee's  constructed  dam  as  was  em- 
braced within  the  lines  ot  the  land  pur- 
chased from  Fifer,  by  virtue  of  the  title  of 
Fifer  from  the  government  In  the  asser- 
tion of  the  rights  claimed,  appellant,  it  Is 
alleged,  by  force  and  threats  prevented  ap- 
pellee from  removing  the  valve,  and  putting 
it  In  place,  dlsiMssessed  appellee,  took  absolute 
possession  of  the  reservoir  and  dam,  and 
proceeded  to  remove  a  portion  of  the  ma- 
sonry erected,  and  with  timber  to  finish  the 
dam  for  the  discharge  of  water.  Appellee 
sued  out  a  temporary  writ  of  injunction  re- 
straining app^ant  from  interfering  with 
its  possession.  A  trial  was  subsequently 
had,  resulting  In  a  decree  of  perpetual  In- 
junction, from  wUcfa  the  appeal  was  prose- 
cuted to  this  court 

Simon  T.  Horn,  for  appellants.  B.  L.  Carr 
and  F.  P.  Secor,  for  appellee. 

REED,  P.  J.  (after  stating  the  facts).  Pre- 
liminary to  the  discussion  of  the  legal  ques- 
tions involved,  I  may  be  permitted  briefly  to 
call  attention  to  some  of  the  peculiar  fea- 
tures of  the  case,  and  facts  evincing  the  In- 
tration  and  motives  of  the  appellant  Fifer, 
from  whom  the  appellant  corporation  claimed 
to  have  acquired  title  to  the  property  in  con- 
troversy. The  land  taken  by  him  as  a  h<Hne- 
Btead  for  agricultural  purposes  under  the  act 
of  congress  was,  as  shown  by  the  evidence,  a 
beaver  swamp  In  the  valley  pf  the  stream,  so 
much  of  a  bog  as  to  render  It  almost  inaccessi- 
ble, producing  a  coarse  sedge  grass  so  poor  in 
quality  that  stock  would  only  eat  when  forced 
by  hunger,  but  Fifer  testified  that  a  mowing 
machine  might  be  used  on  it  were  it  not  for 
the  angles  and  rocks.  Tbe  balance  of  the 
land  was  covered  with  cliffs  and  rocks.  The 
elevation  was  so  great  as  to  render  the  land 
totally  unfit  for  cultivation.  It  Is  not  shown 
that  during  the  years  it  was  occupied  by  Fifer 
an  acre  of  it  was  put  under  cultivation.  Pre- 
vious to  the  taking  of  the  land,  a  portion  ot 
one  40-acre  tract,  in  connection  with  other 


adjoining  land,  had  been  taken,  and  for  sev- 
eral years  held  and  occupied  as  the  reservour 
site  to  store  water  for  purposes  of  irrigation  in 
the  valley  below.  Thirteen  thousand  dollars 
had  been  spent  in  its  improvement,  perhaps 
not  very  wisely.  Although  a  section  of  the 
dam  had  been  carried  away  by  a  flood,  at 
the  time  of  his  entry  over  400  feet  of  It  re- 
mained. The  irregular  shape  of  the  claim 
taken,  and  the  fact  that  he  called  the  atten- 
tion of  the  officer  In  the  United  States  land-office 
to  the  fact  of  the  existence  of  the  dam,  and 
inquired  in  regard  to  his  legal  right  to  em- 
brace it  within  his  claim  limits,  shows  almost 
conclusively  the  intention  of  the  claimant  to 
appropriate  the  dam,  or  at  least  to  so  control 
it  as  to  render  the  remainder,  and  much 
larger  portion,  unavailable  to  the  owners. 
The  inequitable  character  of  his  claim  of  title 
to  the  property  in  controversy  is  shown  by 
the  fact  that  with  full  knowl^e  of  the  claim 
of  the  owners,  he  looked  on  from  1889  to 
1893,  seeing  thousands  expended  in  improve- 
ments, recognizing  the  title  and  possession  by 
accepting  employment  and  receiving  payment 
to  the  amount  of  $800,  and  in  assisting  the 
owners  to  appropriate  land  he  claimed  to 
own,  and,  when  over  $20,000  had  been  ex- 
pended, and  the  construction  practically  fin- 
ished, to  take  possession  by  force,  and  evict 
the  owners,  and,  by  holding  the  outlet  as  a 
key  to  the  position,  appropriating  not  only 
that  portion  within  his  boimdariee  but  confis- 
cating the  balance.  Such  facts  faii  to  appeal 
favorably  to  a  court  of  equity,  and  go  far 
towards  estopping  appellants  from  asserting 
any  claim. 

The  evidence  In  regard  to  the  possession  pre- 
vious to  August  1893,  Is  very  peculiar  and 
confusing.  The  evidence  of  Fifer  and  several 
other  witnesses  for  the  defense  was  that 
after  the  entry  of  Pifer  in  1889,  he  had  "sole 
and  exclusive  possession."  Sole  and  exclu- 
sive possession  of  what?  /The  evidence  estab- 
lished the  fact  that  appellant  and  its  grantors 
had  had  the  actual  possession  of  the  prop- 
erty in  controversy  for  many  years,  and  re- 
tained It  until  forcibly  dispossessed  In  Au- 
gust, 1893.  If  the  evideflce  was  Intended  to 
apply  to  the  property  in  controversy,  its  falsi- 
ty was  so  glaring  as  to  subject  it  to  severe 
criticism,  if  Intended  to  be  applied  to  the  ad- 
joining land  occupied  by  Fifer,  It  was  almost 
equally  subject  to  criticism,  being  misleading 
In  character  and  in  regard  to  subject-matter 
where  the  rights  of  Fifer  and  his  occupation 
and  possession  was  conceded,  and  in  regard  to 
property  in  no  way  Involved  In  the  litigation. 
If  the  intention  was  to  show  constructive  pos- 
session by  reason  of  title,  there  was  a  mis- 
conception of  the  law  of  the  case.  The  rule 
of  law  is  well  settled  that  there  can  be  no 
constructive  possession  by  virtue  of  title  when 
there  is  an  actual  adverse  holding.  The  fact 
Is  clearly  established  that  appellee  and  Its 
grantors  had  the  possession  of  the  iwoperty  lu 
controversy  all  the  time;  that  in  1890  appel- 
lant did  work  for  the  company  to  the  amount 
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of  $800;  In  1892  and  1893  a  large  force  of 
mecbanlcs,  laborers,  and  teams  were  employ- 
ed, and  the  work  practically  completed  early 
in  August  of  the  latter  year;  that  on  tbe  17tb 
of  August,  Flfer  shows  by  his  own  testimony 
that  he  and  his  associates  forcibly  dispossess- 
ed appellee,  and  the  testimony  clearly  shows 
that  the  possession  so  taken  at  that  date  was 
the  first  actual  possession  of  Fifer  or  his  gran- 
tees. Fifer  and  other  witnesses  for  the  de- 
fense, in  regard  to  their  testimony  as  to  pos- 
session, stand  upon  record  In  an  unenviable 
light.  Justice  to  them  requires  that  they 
should  apply  or  explain  their  testimony.  It 
Is  evident  the  app^ee  and  ita  grautors  had 
possession  of  the  locus  in  controversy  from 
18ffi  untU  August  IT,  1883.  It  is  urged,  first, 
in  the  argument  of  appellant,  that  appellee 
and  Its  grantors  fiiUed  to  secure  title  to  the 
reservoir  site  and  the  water  by  a  failure  to 
apply  it  to  a  beneficial  iise.  The  constitation 
requires  the  application  to  a  beneficial  use  in 
order  to  secure  the  right  for  the  use  of  water 
appropriated.  The  appropriation  or  Intention 
to  appropriate  must  of  necessity  precede  the 
application.  The  language  of  the  decisions  is 
that  the  application  to  a  beneficial  use  must  be 
made  within  a  reasonable  time,  and  what  is 
a  reasonable  time  must  depend  upon  the  f&cts 
and  circumstances  of  each  particular  case. 
That  the  interval  from  1882  until  1893  was 
presumptively  too  long  must  be  conceded, 
wei'e  tUo  reasons  and  circumstances  unexplain- 
ed; and  the  exi^ianation  in  this  case  can 
Imrdly  be  deemed  sufficient,  but  how.  can  that 
inurp  to  the  baneftt  of  appellants?  If  by  neg- 
lect to  apply  the  water  within  a  proper  time 
the  rislit  to  apply  was  forfeited,  the  water  re- 
verted, and  any  one  could  proceed  to  appro- 
priate and  apply  it;  but  such  right  could  only 
attach  while  the  right  of  the  former  claimant 
was  In  abeyance  by  reason  of  his  negligence, 
and  the  second  party  must  have  availed  him- 
self of  the  right  before  the  re-entry  and  pros- 
ecution of  the  enterprise  by  the  flJrst  party, 
unless  during  the  interim,  when,  by  fallnre  to 
prosecute  the  enterprise,  the  water  right  may 
be  regarded  as  having  reverted,  some  party 
Intervenes,  and  makes  a  valid  and  legal  ap- 
propriation of  the  water.  The  first  party  may 
resume,  and,  if  such  resumption  occurs  before 
intervening  rights  attach,  the  right  to  appro- 
priate is  lost.  The  question  of  abandonment 
by  appellee  and  its  grantors  subsequently, 
urged  by  appellant's  counsel,  is  so  auologous 
to  and  intlmatdy  connected  with  the  subject 
under  discussion,  that  both  may  be  discussed 
in  this  connection.  The  authorities  are  agreed 
tliat  the  question  is  one  of  intention,  and  the 
intention  must  be  deduced  from  the  facts  and 
cUrcumstances  of  each  case.  That  a  party 
claiming  an  abandonment  must  make  it  a  de- 
fense upon  the  trial,  has  to  sustain  the  burden 
of  proof,  and  must  establish  the  fact  by  clear 
and  uuequivocal  erldaice,  see  Waring  v. 
Crow,  11  Cal.  366;  Richardson  v.  McNulty,  24 
Cal.  339.  "Mere  lapse  of  time  does  not  con- 
stitute aa  abandonment,  but  It  may  be  given 


in  evidence  for  the  purpose  of  ascertaining 
the  intention  of  the  parties."  Moon  v.  Bol- 
Uns,  36  Cal.  333.  "It  must  appear  from  the 
evidence  that  there  was  a  leaving  of  the  claim 
without  any  intention  of  returning,  or  making 
any  further  use  of  it"  Bell  v.  Mining  Co., 
36  Cal.  214;  Smith  v.  Gushing,  41  CaL  97; 
Judsou  V.  Malloy,  40  Cal.  299;  Strang  t. 
Ryan,  46  Cal.  33;  Water  Power  Co.  v.  Veglite, 
21  N.  J.  Ea.  463. 

Appellant  corporation  claims  the  water  for 
the  same  use  aa  appellee,— to  be  stoied,  and, 
when  needed,  to  be  carried  below  and  dis- 
tributed for  irrigating;  and  this  right  is  baa- 
ed only  upon  the  common-law  rights  of  a  ri- 
parian proprietor  by  virtue  of  the  ownership 
of  the  land  through  wtiicb  tiie  stream  passes. 
No  right  for  the  use  and  purposes  contem- 
plated can  be  predicated  upon  the  ownN^lilp 
of  the  soil,  and  as  appurtenant  to  or  a  part 
of  the  realty.  The  common-law  right,  by 
virtue  of  the  fee  in  the  laqd,  only  extends  to 
the  use  of  the  water  upon  the  land  owned, 
and  the  water  must  be  returned  to  its  nat- 
ural channel,  within  his  boundaries,  without 
serious  diminution  in  quantity,  for  the  ben- 
efit of  riparian  proprietors  below.  Gould, 
Waters,  {  213  et  seq.;  Ang.  Water  Courses. 
a  90-96;  EUiot  V.  Raihroad.  10  OnSh.  183; 
Gillett  V.  Johnson,  30  Conn.  180;  Ewing  v. 
Colquhoun,  2  App.  Caa.  838;  Sandwich  t. 
Railroad  Co.,  10  Ch.  Div.  707;  Garwood  ▼. 
Railroad  Co.,  83  N.  Y.  400.  It  wUl  be  readily 
seen  that  the  right  to  construct  reservoirs 
for  the  storage  of  water,  to  control,  trans- 
port, and  dispose  of  it  for  irrigation,  cannot 
be  based  upon  the  common-law  right  pertain- 
ing to  the  ownership  of  land;  and  such  use, 
lieing  at  variance  with  and  In  derogation  of 
the  common  law  of  riparian  ownership,  can 
only  be  {wedicated  upon  special  constitntion- 
al  and  statutory  provisions  permitting  such 
use,  and  the  owuerahip  of  the  laud  is  no  fac- 
tor, only  In  so  far  as  it  obviates  the  neces- 
sity of  the  exercise  of  the  law  of  eminent 
domain.  Hence  it  follows  that  without  ap- 
propriation of  water,  construction,  and  api^- 
catlon  of  water,  as  prorvided  by  the  constitu- 
tion and  statutes,  which  are  conditions  pre- 
cedent to  the  ownership  of  the  use  of  water, 
appellant  had  no  claim  or  legal  right  what- 
ever. Both  parties  claiming  the  water  for 
distribution  or  sale  at  some  lower  point,  how 
can  appellant  claim  superior  title  by  reason 
of  appellee's  failure  to  apply  to  a  beneficial 
use,  where  it  has  not  complied  with  either  of 
the  constitutional  requirements  of  appropria- 
tion and  application,  that  it  insists  are  requi- 
sites. No  attempt  was  made  to  show  that 
appellants  had  done  either.  Fifer  Iwugbt 
.from  the  government  160  acres  of  land,  os- 
tensibly for  and  under  the  law  controlling 
agricultural  land,  for  $200,  a  small  part  of 
which  overlapped  the  improvement  of  appel- 
lee. The  claim  is  that  by  the  overlapping  of 
the  few  acres  appellant  can  take  the  entire 
property,  completed,  without  appropriation 
or  application  of  water,  and  witJt  less  than 
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^50  expenditure;  take  the  twenty-odd  thou- 
sand dollars  expended,  the  balance  of  the 
reservoir  site,  store  water,  transport  it,  and 
dispose  of  it  In  equity  the  facts  only  need 
be  stated.  All  appellant  got  from  Fifer  was 
the  fee  to  the  few  acres  used,  which  appel- 
lee could  proceed  to  condemn  and  take  un- 
der the  law  of  eminent  domain.  If  appellee 
failed  to  proceed  and  make  compensation, 
appellant,  under  our  statutes,  could  have  pro- 
ceeded, and  compelled  compensation.  The 
logic  of  appellant's  contention  seems  to  be 
that  appellee  and  Its  grantors,  by  falling  to 
prosecute  the  enterprise  with  sufficient  en- 
ergy from  1882  to  1890,  forfeited  its  rights; 
and,  although  no  Intervening  rights  of  ap- 
propriation attached  during  the  existence  of 
«uch  inactivity,  a  resumption  and  vigorous 
prosecution  of  the  enterprise  to  completion 
was  InefFectual;  the  theory,  in  effect,  being 
that  by  reason  of  the  former  negligence  the 
title  was  so  lost  that  all  that  was  neces- 
sary to  vest  the  title  in- another  was  to  lie 
by  and  watch,  and,  when  completed,  take 
possession  by  force.  Such  claims  can  re- 
ceive no  countenance  In  a  court  of  equity. 
Counsel  contends  that  the  grantors  of  appel- 
lee secured  no  rights  by  its  entry  and  occu- 
pation of  a  part  of  the  public  domain  imder 
the  act  of  congress  of  July  26,  1866,  for  the 
reason  that  the  entry  was  not  made  until 
1882,  and  says,  "The  act  only  acknowledged 
and  confirmed  rights  existing  prior  to  its  pas- 
sage." This  construction  seems  to  be  in  di- 
rect conflict  with  the  language  of  the  act, 
where  it  is  said:  "Provided,  however,  that 
whenever  after  the  passage  of  this  act  any 
person  or  persons  shall,  in  the  construction 
of  any  ditch  or  canal,  injure  or  damage  the 
possession  of  any  settler  upon  the  public  do- 
main the  party  committing  such  injury  or 
Klamage  shall  be  liable  to  the  party  injured 
for  such  Injuty  or  damage."  The  amend- 
ments to  the  act,  made  July  9,  1870,  and  May 
10,  1872,  are  not  noticed  by  counsel.  In  sec- 
tion 17  of  the  former  act  it  is  provided: 
"That  none  of  the  rights  conferred  by  sec- 
tions 5,  8  and  9  of  the  act  to  which  this  act 
is  amendatory  shall  be  abrogated  by  this  act 
and  the  same  are  hereby  extended  to  all  pub- 
lic lands  affected  by  this  act;  and  all  pat- 
«nts  granted  or  pre-emption  of  homesteads 
allowed  shall  be  subject  to  any  vested  and 
accrued  water-rights  or  rights  to  ditches  .and 
reservoirs  used  in  connection  with  such  wa- 
ter-rights, as  may  have  been  acquired  under 
or  recognized  by  the  ninth  section  of  the  act 
to- which  this  is  amendatory."  The  construc- 
tion of  the  statute  by  counsel  not  only  con- 
tradicts the  act,  bnt  is  very  different  from 
that  of  the  United  States  courts.  In  U.  M. 
Co.  v.  Ferris,  2  Sawy.  176,  Fed.  Cas.  No.  14,- 
371,  it  was  said:  "The  act  of  congress  of 
July  26, 1866,  is  prospective  in  its  operation." 
See,  also,  Broder  v.  Mining  Co.,  101  U.  S. 
276;   Basey  v.  Gallagher,  20  Wall.  670.' 


It  Is  urged  in  argument  by  appellant's  coun- 
sel that  appellee  had  failed  to  comply  with 
the  law  by  not  filing  with  the  county  clerk 
and  recorder  and  the  state  hydraulic  engi- 
neer a  statement  of  his  claim.  We  can  find 
nothing  in  the  law  of  congress  making  such 
course  obligatory,  nor  Is  it  shown  that  at 
that  time  there  was  such  an  officer  as  state 
hydraulic  engineer.  Admitting  that  a  de- 
claratory statement  should  have  been  filed, 
the  only  object  was  that  of  notice,  and 
where,  as  In  this  case,  actual  notice  by  ob- 
servation of  the  premises  was  admitted,  no 
claim  of  Ignorance  or  surprise  could  be  made, 
and  no  record  notice  was  necessary.  The 
extent  and  nature  of  the  appropriation  was 
obvious.  Vested  rights  in  the  land  under  the 
act  of  1866  and  amendments  had  attached 
to  the  land  previous  to  bis  entry,  and  he  toois. 
the  land  subject  to  existing  rights  and  condi- 
tions, and  with  full  knowledge. 

Counsel  urges  the  hardship  and  great 
wrong  Inflicted  upon  appellant  Fifer  by  be- 
ing dispossessed  of  land  upon  which  he  has 
resided  for  years,  and  the  improvements 
made  by  him.  Only  a  small  portion  of  the 
160  acres  Is  involved,  and  the  only  improve- 
ments upon  it  appear  to  have  been  a  fence 
upon  the  line  crossing  the  dam  of  appellee. 
It  Is  not  Shown  that  he  ever  attempted  any 
cultivation,  or  that  there  was  any  part  of  the 
land  susceptible  of  any  cultivation.  The  cab- 
In  Into  which  he  moved  at  the  time  of  bis  en- 
try, and  afterwards  occupied,  had  been  pre- 
viously buUt  by  some  one  else;  and  repairs 
of  it,  with  the  exception  of  some  fence,  not 
making  an  Incloeure,  is  all  the  Improvement 
ever  shown  to  have  Iteen  made  by  him.  In 
his  zeal  for  his  client  Fifer,  and  in  urging 
the  great  wrong  perpetrated  by  dispossessing 
him  of  his  home  which  he  had  occupied  for 
years,  counsel  overlooks  two  important  facts 
established  by  Fifer's  testimony:  (1)  That 
his  former  possession  was  desultory,  that  he 
was  absent  for  a  year  at  one  time,  and  that 
some  other  party  had  the  possession,  and  oc- 
cupied the  cabin;  (2)  that  on  the  17tb  of 
June,  1803,  he  had  sold  and  conveyed  the 
property  to  his  codefendant,  the  Beaver 
Brook  Company,  and  that  from  and  after 
that  date  he  had  no  interest  whatever,  and 
only  acted  as  the  agent  of  the  grantee.  Il- 
lustrated by  subsequent  facts,  the  motive  in 
making  the  entry  upon  the  land,  and  the  In- 
equitable character  of  the  claim  of  Fifer  and 
his  grantee,  are  apparent,  and  appellant  cor- 
poration, intending  to  use  the  property  for 
the  same  purpose  as  appellee,— for  the  stor- 
age, transportation,  and  distribution  of  wa- 
ter,—must  show  compliance  with  the  consti- 
tution and  laws  of  the  state,  and  cannot  base 
a  right  upon  the  alleged  shortcomings  of  ap- 
pellee. The  trial  court  was  justified  in  its 
finding  and  decree  of  perpetual  injunction, 
and  the  judgment  and  decree  will  be  affirmed. 
Affirmed. 
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MIEXEL.L  T.  GRIEST  et  uL 

(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, B.  D.    Jolr  6,  1895.) 

Mbchamios'  Libks  — Rblcasi  ov  Likm  oh  Fast 
OF  Pbopektt— Effbot. 

1.  The  eridence  examined,  and  kdd  to  be 
sufficient  to  sustain  the  findings  of  fact  by  the 
court. 

2.  Where  the  owner  of  a  dty  lot,  for  him- 
aelf  and  as  agent  for  the  owner  of  an  adjoining 
lot,  makes  an  entire  contract  for  the  purchase 
of  lumber  for  the  erection  of  a  house  upon  each 
of  said  lots,  without  any  agreement  as  to  the 
qoantity  to  be  used  in  each  house,  and  the  same 
is  so  furnished  and  used,  the  person  furnishing 
such  lumber  is  entitled  to  a  lien  for  the  full 
amount  due  therefor,  under  the  mechanic's  lien 
law,  upon  both  said  lots  and  the  improvements 
thereon,  without  making  any  apportionment  be- 
tween them;  and,  after  part  payment,  a  release 
of  one  lot  from  the  lien  by  consent  of  all  parties 
does  not  operate  to  release  the  remaining  lot 
from  the  lien  for  the  balance  unpaid. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Wyandotte  coub- 
ty;  O.  L.  Miller,  Judge. 

Action  by  D.  J.  Griest  and  Robert  Garrett 
against  Jerome  MIexell,  to  enforce  a  mechan- 
ic's lien.  There  was  judgment  for  plaintiffs, 
and  defendant  brings  error.    Affirmed. 

Bees,  Hoyt  A  Searles,  (or  plaintiff  in  «rror. 
McGrew  &  Watson,  (or  de(«ndant8  in  error. 

OARVER,  J.  The  errors  assigned  in  this 
case  and  nrged  upon  the  court  are  on  the 
findings  ctf  (act  and  conclusions  of  law  made 
by  the  court  Counsel  for  plaintiff  in  error, 
at  considerable  length,  recites  the  evidence 
Introduced,  and  contends  that  it  does  not  sus- 
tain the  findings  of  fact.  We  think  It  is  suffi- 
cient for  that  purixjse,  and,  under  the  long- 
established  rule  of  the  supreme  court,  we 
cannot  weigh  the  testimony,  and  say  whether, 
in  our  Judgment,  it  does  not  preponderate  the 
other  way.  The  court  found  that  the  claim 
sued  for  was  due  for  lumber  furnished  (or 
the  erection  of  a  building  on  a  certain  lot  in 
Kansas  City,  Kan.;  that  at  the  time  tlie 
contract  therefor  was  made,  and  the  lumber 
furnished,  one  Willis  Johnson  owned  said  lot, 
Hester  Johnson  owning  an  adjoining  lot; 
that  Willis  Johnson,  (or  himself  and  as  agent 
for  Hester  Johnson,  made  a  contract  with 
the  plaintlfb  to  furnish  certain  lumber  for 
the  erection  of  two  houses,  one  on  each  of 
said  lots:  that  the  lumber  was  delivered  at 
said  lots,  and  portions  of  it  used  in  each 
bouse;  that  lumber  to  the  value  of  that  sued 
(or  was  used  in  the  house  erected  on  the  lot 
on  which  the  lien  Is  claimed  In  this  action; 
and  tbat  a  statement  (or  the  lien  was  filed 
within  the  statutory  time  after  the  comple- 
tion of  the  building  and  the  (urnlsblng  of 
the  material. 

The  principal  con^roverBy  !■  whether  a 
material  man  is  entitled  to  a  lien  where 
material  is  thus  furnished  for  the  erection 
of  two  separate  houses,  and  it  cannot  I>e 
shown  what  particular  lumber  went  Into 
each.    It  must  be  admitted  tlut  in  some 


cases  when  the  material  is  so  fnmlshed  It 
may  be  very  difficult  for  the  trial  court  to 
make  proper  apportionment  between  the  two 
houses,  but  it  Is  not  a  difficulty  which  Is  neces- 
sarily insurmountable.  In  tliis  case  the  court 
has  expressly  found  that  lumber  was  used,  teat 
least  the  extent  to  which  the  lien  was  allowed, 
for  this  particular  house.  It  is  not  necessary, 
to  uphold  such  finding,  that  there  be  direct 
and  positive  testimony  that  any  particular 
lumber  was  so  used.  Rice  ▼.  Hodga,  26  Kan. 
164;  McGany  ▼.  Averill,  50  Kan.  362.  81 
Paa  1082;  Shaw  v.  Tompson,  105  Mass.  345. 
It  is  objected  by  the  plaintiff  in  error  tliat 
the  court  was  Infiuenced  in  so  finding  by  tes- 
timony admitted  showing  that  the  owner  of 
the  building  and  the  defendant  in  error,  when 
making  a  partial  settlement  of  theb:  accounts, 
agreed  as  to  the  amount  of  lumber  that  went 
into  each  house.  It  is  claimed  that  such  tes- 
timony is  not  competent  or  admissible;  tbat  a 
lien  arises  out  of  the  furnishing  of  materials 
for  and  the  added  value  which  their  use  givea 
to  the  premises;  and  that  no  such  lien  can  arise 
out  of  a  mere  contract  of  the  parties.  Gmi- 
cedlng  the  correctness  of  this  propositioD,  yet 
we  think  the  testimony  was  competent  as  an 
admission  of  the  owner  of  the  property  .while 
he  was  owner  and  in  posses^n,  and  was 
properly  considered  by  the  court  along  with 
the  other  evidence  in  the  case.  Edwards  v. 
Derrickson,  28  N.  J.  Law,  89;  BaUon  v. 
Black,  17  Neb.  389,  23  N.  W.  S;  Whart  Bv 
S1156. 

Were  not  the  defendants  in  error  entitled 
to  a  lien  on  this  lot  and  building,  even  with- 
out any  special  apportionment  of  the  lum- 
ber between  the  two  houses,  and  wltbont 
any  finding  of  the  amount  of  lumber  actually 
used  in  this  one?  The  lumber  (nmlBhed  for 
both  amounted  to  the  sum  of  $603.65.  Ilie 
sum  of  $356  being  paid  by  Hester  Johnson, 
her  lot  was  released  from  any  claim  of  Uen 
thereon,  and  the  balance  of  $247.55  was 
held  as  a  lien  against  the  other  lot  In  Oarr 
T.  Hooper,  48  Kan.  253,  29  Pac.  398,  It  was 
held:  "Where  work  and  material  are  tar- 
nished in  the  erection  of  five  boUdlnga  upon 
a  single  lot  under  an  entire  contract  with  the 
owner,  a  lien  attaches  to  the  lot  and  boUd- 
ings  for  all  the  materials  and  labor  tumlBb- 
ed;  and  a  release  of  a  part  of  such  lot  by  tbe 
contractor  from  the  lien,  to  enable  the  owner 
to  secure  a  loan  thereon,  will  not  defeat  tbe 
lien  on  tbe  other  portion  of  the  lot"  Hie 
same  principle  will  apply  in  thla  case.  It 
Is  the  entirety  of  the  contract  which  gtves 
effect  to  such  rule.  In  principle  it  can  make 
no  difference  tbat  the  lots  are  not  owned  by 
the  same  person,  or  that  the  buildings  are 
erected  upon  a  tract  of  land  which  Is  divid- 
ed into  two  portions  by  a  lot  line.  When  the 
owners  of  two  such  contigruous  lots  Join  In 
making  an  entire  contract  for  the  erection 
of  improvements  upon  both,  they  are  held  to 
pledge  the  credit  of  the  whole  property,  and 
each  part  thereof,  to  the  payment  of  the  siuo 
which  they  have  thus  Jointly  and  severally 
bound  themselves  to  pay.    Under  (acts  atmllai 
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to  those  of  Carr  t.  Hooper,  the  crapreme  court 
of  Massachusetts,  In  Wall  t.  Robinson,  115 
Mass.  428,  applied  the  same  rule,  holding  that 
the  labor  upon  each  building  created  a  lien 
on  the  whole  premises.  In  Batchelder  t. 
Rand,  117  Mass.  176,  a  similar  question  arose 
before  the  same  court,  as  to  the  right  to  a 
mechanic's  Uen  when  the  houses  were  on 
separate,  but  adjoining,  lots;  and  the  court 
held  that,  as  the  buildings  were  erected  under 
an  entire  contract,  each  lot  was  subject  to  a 
Uen  for  the  improvement  on  alL  To  the  same 
effect  are  Doollttle  t.  Flenz,  16  Neb.  153,  20 
N.  W.  lltS;  Manufacturing  Co.  T.  Shea,  24 
Or.  40,  32  Pac.  750;  PhiUips  y.  Gilbert,  101 
U.  S.  721;  Peimock  r.  Hoover,  5  Rawle,  291; 
Miller  V.  Shepard,  60  Minn.  286,  52  N.  W. 
8&1;  Fullerton  v.  Leonard  (S.  D.)  62  ,N.  W. 
325;  Sergeant  t.  Denby,  87  Va.  206,'  12  S. 
E.  402;  WUllams  t.  Jndd-Wdls  Co.  aowa) 
59  N.  W.  271.  Tlie  release  of  one  lot  frwn 
the  Uen  with  the  consent  of  all  parties  con- 
cerned, would  not  release  the  remaining  lot. 
Carr  t.  Hooper,  supra.  Under  either  view  of 
the  facts,  therefore,  the  court  properly  held 
the-  lot  In  controversy  subject  to  the  lien  for 
the  amount  dna  Miexell  purchased  the  prop- 
erty subject  to  this  right  of  Uen,  and  is  bound 
to  the  same  extent  his  grantor  was. 

The  newly-discovered  evidence  presented  on 
the  motion  for  a  new  trial  was  merely  cumu- 
lative, and  it  was  not  error  for  the  court  to 
refuse  a  new  trial  on  that  ground.  City  of 
Olathe  T.  Homer,  38  Kan.  312,  16  Pac.  468; 
Douglass  T.  Anthony,  45  Kan.  439,  25  Pac. 
853.     The  Judgment  will  be  affirmed. 


a  Kan.  A.  804) 

CliARK  V.   CITT  OP  OTTAWA. 

(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment. E.  D.     Jaly  16,  1895.) 

Bboobd  ox  ArFBAX<— Jvbisoictiox— Dmnssik 

Under  section  1.  e.  245,  Laws  1889,  the 
record  brought  to  this  court  must  affirmatively' 
show  that  the  comrt  has  jurisdiction,  or  the  case 
will  be  dismissed.  And  when  the  record  shows 
that  the  amount  or  value  in  controveriy  is  less 
than  $100,  there  must  be  incorporated  in  the 
record  a  certificate  of  the  district  judge  showing 
that  the  case  Is  within  the  exception  of  the  stat- 
ute, and  a  mere  statetnent  to  that  effect,  signed 
by  the  judge,  and  affixed  to,  but  forming  no  part 
of,  the  record,  confers  no  jurisdiction  upon  this 
mart. 

(Syllabus  by  the  Cbort) 

Errw  from  district  court,  Franklin  conn- 
ty;  A.  W.  Benson,  Judge. 

Action  by  the  dty  of  Ottawa  against  WU 
Uam  H.  Clark.  Judgment  for  plaintiff,  and 
defendant  brings  error. 

William  H.  Clark,  In  pro.  per.  WUllam  A. 
Deford,  for  defendant  In  error. 

COLE),  J.  This  Is  an  action  brought  by 
the  city  of  Ottawa  against  William  H.  Clark 
to  recover  a  fe«  of  f  72,  claimed  by  the  dty 


to  be  due  on  acconnt  of  said  Clark  having 
connected  his  premises  with  the  sewer  mains 
of  said  city.  A  jurisdictional  question  con- 
fronts us  at  the  outset  The  amount  in- 
volved In  this  appeal  Is  less  than  $100,  and, 
unless  It  is  one  of  the  excepted  cases,  and  a 
certificate  to  that  effect  forms  part  of  the 
record,  this  court  has  no  jurisdiction.  Loom- 
is  V.  Bass,  48  Kan.  26,  28  Pac.  1012.  At- 
tached to  the  papers  In  this  case  Is  a  state- 
ment which  reads  as  follows  (omitting  cap- 
tion): "The  above-entitled  action.  Involving 
the  tax  or  revenue  law,  is  one  b^onglng  to 
the  excepted  classes  as  provided  In  Sec.  1,  c. 
245,  Laws  of  1889.  A.  W.  Benson,  Judge" 
This  Is  not  a  certificate  as  contemplated  by 
the  statute,  nor  is  It  in  any  sense  Incor- 
porated In  the  record  so  as  to  glv«  this  court 
Jurisdiction.  While  it  now  appears  affixed 
to  the  ncoei,  it  Is  no  part  of  it;  and  it  fni^ 
ther  appears  by  the  copy  made  upon  the 
filing  of  this  case  In  the  supreme  court  that 
even  this  bare  statement  was  not  Included 
In  the  papers  then  filed.  For  these  reascms 
this  court  has  no  jurisdiction,  and  the  ac- 
tion is  dismissed.    All  the  Judges  concurrinE. 


a  Kan.  A.  601) 

WORDEN  V.  JONES,  Sheriff,  et  sL 

(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment. O.  D.    July  16,  1895.) 

BXBOCTIOIf  —  RbSTRAINIHO    BSFOnCBMBin' — COH- 
TBIBUnOH  BITWSBS  JOINT  DBVKirDlIITS. 

1.  Where  a  Judgment  has  been  fully  paid 
and  satisfied,  except  the  cost  of  snit,  and  an  ex- 
ecution issued  thereon  for  the  collection  of  the 
original  judgment  and  cost,  npon  a  tender  of  all 
cost  and  accruing  cost  the  party  will  l>e  entitled 
to  an  injunction  to  restrain  the  sheriff  from  a 
levy  and  sale  of  property  under  such  execntion. 

2.  Where  the  petition  of  the  plaintiff  alleges 
the  rendition  of  a  joint  judgment  against  three 
different  persons,  and  that  the  same  was  dnly 
(Msigned  to  D.  &,  W.,  and  that  the  same  was 
fully  paid  to  said  assignees,  except  the  cost  of 
said  action,  and  that  he  had  tendered  all  the 
cost  and  accrued  cost  to  the  sheriff,  he  Is  entitled 
to  an  injonction  to  prevent  the  levy  and  sale  of 
bis  property  thereunder. 

3.  Where  one  of  several  parties  to  a  joint 
judgment  famishes  all  the  money  to  pay  the 
same,  he  may  compel  contribution  from  the  other 
parties  to  such  judgment;  and  in  such  case,  aft- 
er so  paying,  is  entitled  to  the  benefit  of  the 
judgment  to  enforce  collection  or  repayment,  if, 
within  10  days  after  his  payment,  be  files  with 
the  clerk  of  the  court  where  the  judgment  was 
rendered  notice  of  his  payment  and  claim  to  con- 
tribution or  repayment.  Upon  filing  of  such  no- 
tice, the  clerk  shall  make  an  entry  ti&ereof  on  the 
margin  of  the  docket.  Contribution  may  then 
be  enforced  by  execution. 

4.  Where  the  plaintiffs  petition  alleges  the 
rendition  of  a  joint  judgment  against  three  sev- 
eral persons,  and  that  the  same  was  duly  as- 
signed to  D.  &  W.,  and  the  said  judgment  has 
been  fully  paid  to  such  assignees,  except  the 
costs,  and  alleges  tender  of  all  cost  in  said  action, 
and  accmed  cost,  and  the  answer  of  the  defend- 
ants admits  the  rendition  of  judgment,  the  as- 
signment to  D.  &  W.,  but  denies  that  the  same 
was  fully  paid,  bnt  alleges  that  the  same  was  du- 
ly assigned  by  the  said  D.  &  W.  to  another  per- 
son, who  was  not  a  party  to  such  judcmeat,  and 


Digitized  by 


Google 


1072 


PACIFIC  BEPORTEB,  VoL  40. 


(Eaa. 


that  he  is  the  owner  thereof,  and  is  proceeding 
to  enforce  the  same  by  levy  of  execution  and  sale 
of  property  thereunder,  and-  the  plaintiff  in  his 
reply  alleges  that  the  party  taking  the  assign- 
ment from  D.  &  W.  was  the  managing  agent 
and  chief  officer  of  one  of  said  defendants, 
which  was  a  corporation,  and  that  the  money 
was  furnished  by  said  corporation  to  its  officer, 
or  there  was  an  agreement  between  the  corpora- 
tion and  its  officer  to  repay  him,  and  that  the 
assignment  was  taken  by  Ruch  person  in  fraud 
of  the  rights  of  the  plaintiff,  and  to  compel  him 
to  pay  the  full  amount  of  the  judgment  to  said 
defendant  corporation,  held,  that  the  sustaining 
of  the  demurrer  to  said  reply  was  error. 

(Syllabus  by  the  Court.) 

Krror  from  district  court,  Reno  county. 

Action  by  James  Worden  against  .T.  W. 
Jones,  sheriff,  J.  C.  Holloway,  and  David- 
sou  &  Williams  to  enjoin  the  collection  of  a 
Judgment  Judgment  for  defendants,  and 
plaintiff  brings  error.     Reversed. 

J.  W.  Jones  and  J.  A.  Troutman,  for  plain- 
tiff in  error.  Wblteside  &  Gleason,  for  de- 
fendants in  error. 


JOHNSON,  P.  J.  On  January  13.  1891, 
.Tames  Worden  filed  his  petition  with  the 
clerk  of  the  district  court  of  Reno  county, 
Kan.,  allegiug  that  on  the  18tb  day  of  March, 
1890,  J.  C.  Holloway  obtained  a  judgment 
In  said  court  against  James  Worden,  Sidney 
E.  Peck,  and  Swift  &  Co.,  a  corporation,  for 
the  sum  of  $8^.62,  vrlth  Interest  at  6  per 
cent  from  the  date  of  judgment,  and  costs 
taxed  at  ?88.40,  and  that  thereafter  the  said 
Molloway  assigned  said  judgment  to  his 
codefendants  Davidson  &  Williams,  and  in 
April,  ISOO,  said  judgment  was  fully  paid 
and  satlsfled,  the  said  assignees  receiving  the 
full  amount  thereof,  except  the  amount  of 
cost.  Afterwards,  on  the  1st  day  of  Decem- 
ber, 18i)0,  an  execution  was  issued  from  the 
district  court  of  said  county,  and  he  attaches 
a  copy  of  said  execution  to  his  petition.  He 
further  avers  that  he  tendered  to  the  sheriff 
the  full  amount  of  cost  and  accruing  cost  In 
said  cause,  but  the  sheriff  refused  to  accept 
and  receive  the  cost  and  make  return  of  the 
execution,  but  levied  the  same  upon  Worden's 
real  estate  situated  In  Reno  county,  Kan., 
for  the  purpose  of  collecting  the  full  amount 
of  judgment,  interest,  and  cost  as  not  satis- 
fied under  the  execution.  Worden  also  offers 
to  pay  all  cost  which  he  has  not  heretofore 
paid  in  said  oause,  and  asks  that  the  sheriff 
be  required  to  accept  the  same  and  return 
the  execution;  thf^t  he  be  enjoined  from 
proceeding  vmder  said  execution  to  sell  the 
property  of  this  plaintiff.  The  petition  con- 
tains three  several  causes  of  action,  setting 
up  substantially  the  same  state  of  facts  in 
each  cause  for  an  Injunction.  To  the  pe- 
tition of  plaintiff  the  defendants  on  the  22a 
day  of  January,  1891,  filed  their  answer,  con- 
tiining  three  several  defenses,  in  which  they 
admit  that  the  judgment  was  takcu  as  set 
forth  in  plaintiff's  petition,  and  that  Hol- 


loway transferred  the  same  to  Davidson  t 
Williams;  but  they  deny  that  the  judgment 
was  ever  paid  or  satisfied,  but  aver  that 
said  Davidson  &  Williams,  for  good  and 
valuable  consideration,  assigned  the  judg- 
ment to  some  other  party  than  Swift  &  Co., 
to  wit,  one  Edward  F.  Swift,  and  that  the 
assignee  holdjs  said  judgment,  and  that  It  is 
In  full  force  and  unsatisfied.  The  second 
count  In  the  answer  alleges  substantially  the 
same  facts  tie  the  first,  and  avers  the  issuing 
of  execution,  and  that  the  same  is  levied 
upon  real  estate  of  the  plaintiff,  which  tliey 
are  seeking  to  have  sold  In  satisfaction  of 
the  Judgment.  The  third  count  contains 
substantially  the  same  allegation,  but  denies 
specifically  that  Davidson  &  Williams  ever 
received  the  principal  and  Interest  of  said 
judgment  from  Swift  &  Co.,  but  avers  that 
the  same  was  assigned  to  Edward  F.  Swift, 
who  still  owns  and  controls  the  same,  but 
whose  assignment  has  not  yet  been  placed  on 
record.  The  answer  is  verified  by  Gleason, 
attorney  for  defendants.  Defoidants  also  on 
the  same  day  filed  motion  to  strike  out  all 
that  part  of  the  third  count  of  plaintiff's 
petition  commencing  with  the  words  "There- 
after, on  March  the  18th,  1890,"  on  the  third 
page  of  said  count,  because  the  mattei-s  set 
up  In  said  count  are  immaterial  to  the  Issues 
In  said  cause,  and  for  the  second  reason  that 
it  was  redundant  and  incompetent  This 
motion  has  never  been  passed  upon  by  the 
court.  On  the  30th  day  of  January,  1891, 
plaintiff  replied  to  the  answer  of  the  de- 
fendants, in  which  he  says  that  if  it  be  true, 
as  alleged  in  the  answer  of  the  defendants, 
that  Davidson  &  Williams,  assignees  of  said 
Judgment,  assigned  the  judgment  to  one 
Edward  F.  Swift:  that  said  Swift  took  the 
assignment  of  the  Judgment  to  himself  for 
the  sole  use  of  the  defendant  Swift  &  Co.; 
that  Swift  Is  the  manager  and  controlling 
official  In  the  management  of  Swift  &  Ca, 
whose  office  Is  In  Kansas  City.  Kan;  and 
that  said  Swift  &  Co.  Is  a  corporation;  that 
if  said  corporation  did  not  furnish  the  money 
to  said  Edward  F.  Swift  which  was  turned 
over  to  Davidson  &  Williams  for  said  Judg- 
ment, it  was  understood  and  agreed  between 
said  corporation  and  Edward  F.  Swift  tliat 
it  would  reimburse  him  and  save  him  barm- 
less  by  reason  of  his  acts  In  relation  to 
said  judgment,— and  avers  that  said  acts  were 
done  at  the  instance  and  request  of  Swift  & 
Co.  by  Edward  F.  Swift  as  agent  for  de- 
feudaut  corporation,  and  were  In  payment  of 
said  judgment  but  It  was  assigned  to  Ed- 
ward F.  Swift  for  the  fraudulent  purpose  of 
controlling  an  execution  on  said  Judgment 
against  this  plaintiff.  On  the  22d  day  of  Feb- 
raary,  1891,  the  defendants  filed  a  demurrer 
to  the  reply  of  plaintiff,  setting  forth  four 
different  causes  of  demurrer  thereto,  each  of 
which  alleges  substantially  that  the  facts 
stated  in  the  reply  are  not  sufficient  to  over- 
come the  allegatiou  in  defendants'  answer. 
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At  the  March  term  of  the  court.  1891,  the 
demurrer  to  the  reply  was  sustained,  and, 
Worden  electing  to  stand  on  his  petition  and 
reply.  Judgment  was  rendered  refusing  an 
Injunction,  and  also  for  costs  of  suit;  and 
the  plaintiff  excepted  and  brings  the  case  to 
this  court  for  review. 

The  principal  contention  In  this  case  Is  as 
to  whether  the  Judgment  of  J.  C.  HoUoway 
against  James  Worden.  Sidney  E.  Peck,  and 
Swift  &  Co.,  a  corporation,  which  was  after- 
wards assigned  to  Davidson  &  Williams,  was 
actually  paid  by  Bdward  F.  Swift  for  and 
on  behalf  of  Swift  &  Co.,  a  corporation,  of 
which  It  is  alleged  that  Edward  P.  Swift 
is  the  principal  officer  and  managing  agent. 
It  Is  shown  by  the  petition,  answer,  and 
reply  that  the  Judgment  was  entered  as 
set  f<»tb  la  plaintiff's  petition,  tltat  it  was 
assigned  to  Davidson  &  Williams,  and  Da- 
vfdson  &  Williams  received  the  amount  of 
said  Judgment  from  the  hands  of  Edward 
F.  Swift.  So  the  contention  is  as  to  whether 
the  said  Edward  F.  Swift  paying  the  money 
over  to  the  assignees  of  the  said  Judgment 
amounts  to  the  payment  of  said  Judg- 
ment against  all  of  the  defendants  In  said 
action,  and.  If  It  was  a  payment  of  said 
judgment,  whether  Edward  P.  Swift  had  the 
right  to  take  the  assignment  of  it  to  himself 
for  the  purpose  of  forcing  contribution  from 
the  defendants  Worden  and  Peck.  The 
plaintiff  in  error  insists  that  if  Swift  &  Co. 
paid  the  money  to  Davidson  &  Williams 
through  Edward  F.  Swift,  the  principal  of- 
ficer and  managing  agent  of  Swift  &  Co., 
as  averred  in  the  petition  and  reply,  and  the 
demurrer  admits  this,  then  Swift  &  Co.  can- 
not have  an  execution  Issue  on  the  original 
Judgment  and  levy  upon  Worden's  property 
and  sell  the  same,  thereby  forcing  him  to  pay 
all  the  Judgment  to  Swift  &  Co.;  that.  If 
Worden  is  liable  to  Swift  &  Co.  for  any- 
thing, the  matter  must  be  adjudicated  be- 
tween Worden  and  Swift  &  Co.  for  contribu- 
tion. The  defendants  in  error  contend  that, 
taking  the  pleadings  altogether,  they  do  not 
contain  facts  sufficient  to  entitle  the  plain- 
tiff to  an  injunction.  It  is  Insisted  by  the 
defendants  that  the  reply  does  not  deny  any  of 
the  allegations  In  the  answer,  but  in  fact 
confesses  them;  that,  the  Judgment  being  a 
joint  one  and  unappealed  from.  Swift  would 
be  entitled  to  enforce  it  against  the  plaintiff 
until  Swift  &  Co.  liad  been  reimbursed  the 
amount  due  them  thereon..  This  being  a  true 
and  fair  construction  of  the  pleadings,  plain- 
tiff Is  not  mtitled  to  an  Injunction  restrain- 
ing the  enforcement  of  the  execution. 

It  is  further  contended  that  if  Swift  &  Co. 
had  actuaily  furnished  the  money  to  pay  the 
judgment,  and  had  It  assigned  to  Edward  F. 
Swift,  before  Worden  could  maintain  an  ac- 
tion for  an  injunction  he  would  have  to  ten- 
der at  least  one-half  of  the  Judgment  to 
Swift  &  Co.  Th«e  Is  not  entire  harmony  in 
the  authorities  upon  the  question  of  the 
right  to  interpose  by  way  of  injnncttoa  to 
7.40P.no.l6— 6» 


enjoin  the  enforcement  of  a  judgm^it  which 
has  been  fully  paid.  In  an  early  case,  de- 
cided in  1814,  Chancellor  Kent,  in  speaking 
on  the  Jurisdiction  of  the  court  of  chancery 
to  enjoin  the  enforcement  of  a  Judgment  by 
execution  and  sale  of  property  therefor, 
says:  "The  injunction  can  only  be  grant- 
ed upon  one  of  these  two  grounds:  (1)  That 
the  plaintiff  luus  already  fully  paid  and  sat- 
isfied the  execution."  I^onslng  v.  Eddy,  1 
Johns.  Ch.  48.  The  better-reasoned  cases  all 
seem  to  hold  that  where  the  Judgment  has 
been  fully  paid  and  satisfied  equity  will  re- 
strain the  levy .  of  execution  and  sale  of 
property  thereon.  Where  the  Judgment  has 
been  fully  paid,  it  would  be  a  great  injustice 
to  the  party  to  allow  the  issue  of  execution 
thereon  and  the  sale  of  his  property  thereun- 
der, and  remit  him  to  his  redress  by  an  ac- 
tion at  law  for  his  damages.  The  plaintiff's 
petition  alleges  the  rendition  of  Judgment  by 
the  district  court  of  Reno  county  in  March, 
1891,  the  assignment  of  the  judgment  by  Hol- 
loway  to  Davidson  &  Williams,  and  the  pay- 
ment of  the  Judgment  In  full  to  the  assignees 
thereof,  except  the  cost,  and  the  tender  of 
the  full  amount  of  costs  and  accrued  costs. 
The  answer  to  this  petition  admits  the  ren- 
dition of  the  judgment,  the  assigiunent  there- 
of to  Davidson  &  Williams,  and  alleges  the 
payment  of  the  amount  of  the  judgment  to 
the  assignees  by  Edward  F.  Swift,  and  claims 
that  this  was  not  a  payment  of  the  Judgment, 
but  it  was  a  purchase  of  the  judgment  by 
Edward  F.  Swift  Individually.  The  reply  of 
the  plailntiff  alleges  that  If  It  is  true,  as  al- 
leged in  the  answer  of  the  defendants,  that 
Davidson  &.  Williams,  assignees  of  said  judg- 
ment, assigned  the  Judgment  to  Edward  F. 
Swift;  that  Swift  took  the  assignment  of  the 
judgment  to  himself  for  the  sole  use  of  de- 
fendant Swift  &  Co.;  that  said  Swift  was 
the  manager  and  controlling  official  in  the 
management  of  Swift  &  Co.'s  business,  whose 
office  Is  in  Kansas  City,  Kan.,  and  that  Swift 
&  Co.  Is  a  corporation  engaged  in  the  pack- 
ing business;  and  that  the  mon^  that  paid 
the  judgment  was  paid  by  Swift  &  Co.,  and 
the  assignment  was  taken  for  the  purpose  of 
forcing  the  plaintiff  to  pay  the  entire  amount 
to  Swift,  and  was  in  fraud  of  his  rights. 
We  think,  taking  the  entire  pleading  on  the 
part  of  the  plaintiff  as  true,  that  the  plaintiff 
was  entitled  to  an  injunction.  It  is  true  tliat 
the  r^ly  of  the  plaintiff  Is  not  very  definite 
and  certain  in  its  averments,  but  this  defect 
could  not  be  reached  by  demurrer.  If  the 
reply  Is  not  sufficiently  clear  and  explicit  In 
Its  allegations,  the  def^idants  should  take  ad- 
vantage of  this  defect  by  motion  to  make  it 
more  definite  and  certain  by  way  of  amend- 
ment It  is  contended  by  the  defendant  in 
his  brief  that  if  Swift  &  Co.  had  actually 
furnished  the  money  to  pay  the  Judgment, 
and  had  it  assigned  to  Edward  F.  Swift, 
before  Worden  could  maintain  his  action  he 
would  have  to  tender  at  least  one-half  of 
the  judgment,  and  there  la  no  such  tender. 
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The  claim  Is  that  Swift,  having  paid  the 
Judgment,  Is  entitled  to  force  contribution 
from  the  other  defendants,  under  section 
480,  c.  80,  Gen.  St.  1889.  This  Is  true  If 
Swift  had  complied  with  the  provisions  of 
this  section  on  the  payment  of  the  amount 
to  Davidson  &  Williams,— if,  within  10  days 
after  the  payment  thereof,  he  had  filed  with 
the  clerk  of  the  court  where  the  Judgment 
was  rendered  notice  of  his  payment  and 
claim  to  contribution  or  repayment.  Upon 
a  filing  of  such  notice  the  clerk  Is  required 
to  make  an  entry  thereof  on  the  margin  of 
the  docket,  and  upon  compliance  with  the 
provisions  of  this  section  contribution  might 
be  had  by  the  Issuing  of  an  execution  for  the 
collection  of  the  amount  that  the  party  was 
liable  for;  but  no  such  facts  exist  in  this 
case.  Swift  paid  the  amount  due  on  the 
Judgment  to  the  assignees,  and  took  an  as- 
signment thereof  to  himself,  and  then  at- 
tempts to  collect  the  entire  amount  ot  the 
Judgment,  Interest,  and  costs  oft  of  Worden. 

It  is  Insisted  by  counsel  for  the  defendants 
-that  "the  allegation  of  the  answer,  that  as 
between  plaintltT  and  Swift  &  Co.  plaintiff 
Is  primarily  liable,  should  be  taken  as  ti-ue. 
If  so,  plaintiff  could  not  maintain  his  action 
until  he  tenders  the  whole  judgment  and 
cost"  We  do  not  so  Interpret  the  plead- 
ings. The  liability  of  Worden  Is  a  disputed 
fact,  to  be  determined  on  the  final  trial  of  the 
case.  The  court  on  a  final  trial  of  the  is- 
sues may  determine  the  liability  Of  Worden, 
as  to  whether  he  is  primarily  liable  to  Swift 
&  Co.,  and,  if  it  so  finds,  may  deny  the  in- 
junction or  modify  It,  as  Justice  and  equity 
may  demand.  The  petition  of  the  plaintiff 
alleges  that  the  judgment  was  fully  paid 
and  satisfied,  and  the  answer  alleges  that 
the  payment  was  made  by  Edward  F.  Swift 
to  the  assignees  of  the  judgment,  and  the 
same  was  duly  assigned  to  him.  The  reply 
alleges  that  If  the  money  was  paid  by  Ed- 
ward F.  Swift,  as  alleged,  it  was  on  behalf 
of  Swift  &  Co.,  and  for  the  fraudulent  pur- 
pose of  controlling  the  Judgment  and  com- 
peUlng  plaintiff  to  pay  to  Swift  &  Co.  the 
entire  amount  of  the  judgment  and  costs. 
The  demurrer  admits  the  truth  of  all  these 
allegations,  and  should  have  been  overruled 
and  the  issues  determined  on  a  final  trial  of 
the  case;  and,  if  the  plaintiff  could  prove 
all  the  allegations  of  bis  pleadings,  he  was 
entitled  to  the  relief  demanded  in  his  peti- 
tion. The  question  of  contribution  between 
the  plaintiff  and  Swift  &  Co.  must  be  deter- 
mined In  a  proper  proceeding  for  that  purpose. 
Swift  &  Co.,  not  having  complied  with  the 
provisions  of  section  480,  c.  80.  Gen.  St.  1880, 
cannot  now  enforce  contribution  by  execution 
and  sale  under  the  original  Judgment. 

The  judgment  of  the  district  court  is  re- 
versed, and  the  case  remanded,  with  direction 
to  the  district  court  to  overrule  said  demur- 
rer to  the  reply  of  plaintiff  and  proceed  with 
said  cause  according  to  the  opinion  herein 
■'  expressed,     All  the  jadges  concurring. 


(»  Or.  SH) 

STEVENS  T.  CARTER. 

(Supreme  Conrt  of  Oregon.     July  20,  1895.) 

Mandavos  — Bdkkendeb  or  Office  —  Qdbstioxs 
Detsbmiked. 

1.  Under  Seas.  Laws  1883,  p.  62,  provi<l'.ng 
that  women  over  the  age  of  21  yean,  dtizens  of 
the  United  States  and  of  this  state,  shall  be 
eligible  to  all  educational  offices  within  the  state, 
the  relator,  a  woman,  received  a  certificate  of 
election,  and  qualified  as  a  county  superintend- 
ent of  schools.  Sdd,  that  a  peremptory  writ  of 
mandamus  was  propeily  issued  to  compel  her 
ptedecessor  to  surrender  the  office  to  her. 

2.  The  eligibility  of  one  to  an  office  for 
which  he  has  received  a  certificate  of  election 
in  pursuance  of  a  statute  authorizing  it,  and 
for  which  he  has  qualified  according  to  law, 
will  not,  in  mandamus  by  him  for  possession  of 
the  office,  be  passed  upon. 

3.  The  constitutionality  of  a  statute  will 
not,  as  a  rule,  be  passed  upon  In  a  oollatenU  pro- 
ceeding. 

Appeal  from  circuit  court.  Union  ooonty; 
M.  D.  Clifford,  Judge. 

Application  by  Nellie  M.  Stevens  against  J. 
L.  Carter  fqr  a  writ  of  mandamus  to  compel 
defendant  to  deliver  to  her  the  books  and 
records  of  the  c^ce  of  county  superintendent 
of  schools.  From  a  judgment  allowing  the 
writ,  defendant  appeals.    Affirmed. 

J.  D.  Slater,  for  appellant  T.  H.  Crawford 
and  J.  Baker,  for  respondent 

MOORE,  J.  This  is  a  mandamus  proceed- 
ing to  compel  the  surrender  of  the  books  and 
papers  belonging  to  the  office  of  county  su- 
perintendent of  common  8cho(ds  of  Union 
county.  The  facts  are  that  at  the  election  in 
June,  1894,  the  plaintiff  received- a  plurality 
of  all  the  votes  cast,  obtained  a  certificate  of 
election  to  the  office,  and,  having  qualified  as 
required  by  law,  demanded  the  said  books 
and  papers  of  the  defendant  and.  upon  his 
refusal  to  comply  therewith,  sued  out  an  al- 
ternative writ  of  mandamus,  requiring  him  to 
deliver  them  to  her,  or  show  cause  why  he 
had  not  done  so.  A  demurrer  to  the  writ  hav- 
ing been  overruled,  the  defendant,  for  a  re- 
turn thereto,  after  denying  the  material  alle- 
gations contained  therein,  alleged  that  the 
plaintiff  was  a  woman,  and  by  reason  there- 
of was  Ineligible  to  hold  the  office;  that  in 
June,  1892,  he  was  elected  superintendent 
and  qualified  as  such;  and  that  he  was  hold- 
ing over  under  color  and  claim  of  right  and 
vcas  entitled  to  the  insignia  of  the  office.  A 
demurrer  to  the  return  having  been  sustain- 
ed, the  court  awarded  a  peremptory  manda- 
mus, from  which  judgment  the  defendant  ap- 
peals, and  contends  that,  he  being  in  pos- 
session of  the  office  under  color  and  claim  of 
right,  mandamus  will  not  lie  to  oust  him 
therefrom,  and  that  the  plaintiff  Is  Indigible 
to  hold  the  office,  while  the  plaintiff  insists 
that  having  obtained  the  certificate  of  elec- 
tion, and  qualified  as  required  by  law,  she 
has  a  prima  facie  right  to  the  books  and  pa- 
pers, which  mandamus  will  compel  the  de- 
fendant to  deliver  to  her,  and  that  the  ques- 
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tion  of  eligibility  cannot  be  tried  In  this  pro- 
ceeJing. 

To  entitle  the  defendant  to  Invoke  the  rule 
of  law  for  which  he  contends,  it  must  appear 
that  be  has  a  colorable  title  to  the  office,  and 
was  in  possession  of  it,  and  discharging  the 
duties  thereof,  under  a  claim  of  right.  The 
return  shows  that  in  June,  1892,  he  was  elect- 
ed to  the  office  in  question,  and,  under  the 
statute,  was  entitled  to  hold  it  for  the  term 
of  two  years,  or  until  his  successor  was  chos- 
en and  had  qualified.  HUl's  Cede,  8  258S. 
An  exanilnation  of  the  writ  discloses  that  in 
.Tune,  1894,  the  plalntifl  was  chosen  as  his 
successor,  and  qualified  as  required  by  law 
(Id.  §  2587);  hence  the  defendant's  term  of 
office  had  expired,  unless  he  had  a  private  in- 
terest in  the  ensuing  term,  by  reason  of  the 
plaintiff's  alleged  ineligibility.  The  right  of 
an  officer  to  hold  over  after  the  expiration  of 
his  term  exists  only  in  cases  where  there  Is 
no  legally  elected  and  qualified  successor,  for 
when  the  rights  of  the  successor  vest,  those  of 
the  incumbent  terminate.  State  v.  Bemen- 
dorfer,  96  Ind.  374.  If  the  election  of  the  plain- 
tiff was  not  legally  authorized,  the  defend- 
ant would  continue  to  hold  the  office,  by  force 
of  the  express  provision  of  the  statute.  State 
V.  Simon,  20  Or.  365,  26  Pac.  170;  State  v. 
Benedict,  15  Minn.  108  (Gil.  152);  People  v. 
Tilton,  37  Cal.  614.  The  defendant,  being  In 
office  by  virtue  of  a  ijrior  election,  was  not 
a  mere  usurper.  Hamlin  v.  Kassafer,  15  Or. 
4.56,  15  Pac.  778.  And  the  statute  which  pro- 
vides that  he  should  hold  the  office  until  bis 
successor  is  elected  and  qualified  gives  him  a 
colorable  title;  and.  If  it  should  be  found,  in 
a  proper  proceeding,  that  the  plaintiff  Is  In- 
eligible, he  would  have  a  private  Interest  in 
the  term  which  would  entitle  him  to  hold 
over.  Taylor  v.  Sullivan,  45  Minn.  309,  47 
X.  W.  802.  When  a"  certificate  of  election 
has  been  Issued  to  another,  who  has  qualified 
thereunder,  it  is  the  duty  of  an  incumbent 
of  a  public  office,  at  the  expiration  of  his 
term,  to  sutrender  the  office  to  his  successor; 
and  should  he  then  desire  to  contest  the 
eligibility,  election,  or  qualification  of  the'  per- 
son so  holding  the  certificate,  he  may  do  so 
by  proceeding  in  the  manner  prescribed  by 
law  for  determining  contested  claims  to  of- 
fice. State  V.  Johnson  (Fla.)  11  South.  845. 
It  would  seem  to  follow  that  when  the  of- 
ficial term  of  an  Incumbent  has  expired,  and 
his  successor  has  been  elected  and  qualified, 
his  term  is  either  suspended  or  terminated; 
and  while  he  may  have  a  colorable  title  and 
private  interest  in  the  ensuing  term.  In  case 
the  rights  of  his  successor  cannot  vest,  he 
cannot  hold  over  under  a  dalm  of  right  un- 
til such  right  has  been  established  in  the 
manner  prescribed  by  law. 

The  following  provisions  of  the  state  con- 
stitution are  deemed  applicable,  in  determin- 
ing the  eligibility  of  the  plaintiff  to  hold  the 
office  of  county  superintendent  of  common 
schools:    "Tfa«r&  shall    be  elected    in  each 


county,  by  the  qualified  electors  thereof,  at 
the  time  of  holding  general  elections,  a  coim- 
ty  clerk,  treasurer,  sheriff,  coroner  and  sur- 
veyor, who  shall  severally  hold  their  offices 
for  the  term  of  two  years."  Article  6,  §  6. 
"Such  other  county,  township,  precinct  and 
city  officers  aa  may  be  necessary  shall  be 
elected  or  appointed  In  such  manner  as  may 
be  prescribed  by  law."  Id.  §  7.  "No  person 
shall  be  elected  or  appointed  to  a  county  of- 
fice who  shall  not  be  an  elector  of  the  coun- 
ty." Id.  i  8.  "In  all  elections  not  otherwise 
provided  for  by  this  constitution,  every  white 
male  citizen  of  the  United  States,  of  the  age 
of  twenty-one  years  and  upwards,  who  shall 
have  resided  In  the  state  during  the  six 
months  immediately  preceding  such  election, 
and  every  white  male  of  foreign  birth  of  tlie 
age  of  twenty-one  years  and  upwards,  who 
shall  have  resided  in  this  state  during  the 
six  months  immediately  preceding  such  elec- 
tion, and  shall  have  declared  his  intention  to 
become  a  citizen  of  the  United  States  one 
year  preceding  such  election,  conformably  to 
the  laws  of  the  United  States  on  the  subject 
of  naturalization,  shall  be  entitled  to  vote  at 
all  elections  authorized  by  law."  Article  2, 
<  2.  It  will  be  observed  that  article  6,  |  6, 
supra,  in  designating  the  officers  to  be  elect- 
ed in  each  county,  does  not  enumerate  that  of 
county  superintendent  of  common  schools,  but 
that  office  was  created  by  an  act  of  the  ter- 
ritorial legislative  assembly  (Oen.  Laws  Or. 
1855,  p.  458),  and  was  in  force  at  the  time 
the  constitution  went  Into  effect,  and  continu- 
ed In  force  by  virtue  of  Its  express  provisions 
(article  18,  i  8).  The  term,  "such  other  coun- 
ty officers  as  may  be  necessary,"  as  used  in 
article  6,  S  7,  supra,  doubtless  includes,  among 
others,  the  county  superintendent  of  common 
schools.  The  plaintiff's  demurrer  to  the  de- 
fendant's return' to  the  alternative  'writ  con- 
fesses that  she  Is  a  woman,  but  since  she 
was  elected  in  pursuance  of  a  statute  which 
provides  that  "women  over  the  age  of  twen- 
ty-one years,  who  are  citizens  of  the  United 
States  and  of  this  state,  shall  be  eligible  to  all 
educational  offices  within  the  state"  (Sess. 
Laws  1803.  p.  62),  we  cannot  declare  ber  In- 
eligible without  holding  a  statute  unconsti- 
tutional, and  therefore  void,— a  conclusion  n 
court  will  rarely  ever  reach  In  a  collateral 
proceeding.  That  the  title  to  an  office  cannot 
be  tried  In  a  mandamus  proceeding  is  a  rule 
of  law  80  well  settled  that  it  needs  no  cita- 
tion of  authorities  to  support  it  It  is  also 
well  settled  that  in  such  proceeding  agsinst 
the  incumbent  of  a  public  office,  to  compel 
him  to  deliver  the  books  and  papers  thereof 
to  one  who  claims  to  have  been  elected  na 
his  successor,  the  certificate  of  election  is- 
sued to  the  claimant,  and  proof  of  his  quali- 
fication thereunder,  constitute  prima  facie 
evidence  of  title  to  the  office,  and  a  peremp- 
tory writ  will  be  directed  to  compel  the  de- 
livery of  the  insignia  of  the  office.  Irrespective 
of  the  eligibility  of  the  person  to  whom  the 
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certificate  has  been  issued.  In  Crowell  ▼. 
Lambert,  10  Mmn.  369  (GIL  205),  Berry,  J.,  in 
rendering  the  decision  of  the  court  in  a  man- 
damus proceeding,  said:  "On  tbe  whole,  it 
may  be  said  that  the  question  here  Is  not 
who  will  i)e  entitled  to  the  oiflce  on  an  exam- 
ination Into  the  merits  of  the  election,  but 
who  is  now  entitled  to  the  possession  of  the 
books  and  papers  appertaining  to  the  office. 
The  person  holding  the  certificate  la,  under 
the  circumstances  of  the  case,  prima  facie  the 
officer,  and  therefore  prima  fade  entitled  to  ' 
the  Insignia  and  records  of  the  office.  In  such 
cases  the  writ  of  mandamus  Is  a  peculiarly 
proper,  adequate,  and  speedy  remedy,  and 
perhaps  the  only  one  by  which  to  enforce  the 
delivery  of  the  books,"  etc.  So,  too,  in  State 
V.  Sherwood,  19  Minn.  221  (Oil.  172),  the  court, 
in  discussing  the  eligibility  of  one  who  held 
a  certificate  of  election,  and  sought,  by  man- 
damus, to  procure  a  delivery  of  the  books  be- 
longing to  an  office,  say:  "It  would  seem, 
then,  to  be  immaterial.  In  this  proceeding, 
whether  or  not  the  relator  was  eligible^  or 
was  duly  elected,  to  the  office,  for  to  try  ei- 
ther Issue  would  be  to  try  the  title."  In  War- 
ner V.  Myers,  4  Or.  72,  It  was  held  that  the 
person  holding  the  certificate  of  election  was 
entitled  to  a  peremptory  writ  of  mandamua 
to  compel  the  Incumbent  of  the  office  to  de- 
liver the  property  appertaining  thereto.  In 
People  ▼.  Head,  25  111.  325,  (3atou,  C.  J.,  in 
•peaking  of  the  certificate  of  election  which 
had  been  Issued  by  a  canvassing  board,  said: 
"The  decision  of  the  canvassers  afforded  prima 
fade  evidence  that  the  relator  was  legally 
«lected,  and  entitled  lilm  to  the  office  until 
that  canvass  should  be  set  aside  by  a  pro- 
ceeding to  be  Instituted  by  the  defeated  can- 
didate in  the  courts  of  Justice,  and  in  the 
forms  of  law."  Tb  allow  an  Incumbent  to 
hold  over  and  retain  possession  of  an  office 
after  the  close  of  his  term,  when  a  certificate 
ot  election  has  been  issued  to  another,  who 
□as  duly  qualified,  because^  perchance,  the  in- 
cumbent may. think  his  successor  is  ineligible, 
or  has  not  be«i  duly  elected,  would  thwart  the 
popular  will,  as  expressed  by  the  majority  a.t 
the  election,  and  tend  to  mak«  the  incumbent 
the  Judge  of  his  own  rights,  as  well  as  of  the 
eligibility,  election,  and  qualification  of  his 
successor.  State  v.  Oates,  86  Wis.  034,  B7  N. 
W.  296.  The  electors  having  expressed  their 
>preference  at  the  polls,  it  Is  better  that  the 
person  chosen  by  their  votes,  having  obtained 
the  certificate  of  election,  and  qualified, 
should  be  inducted  into  office,  and  the  burden 
of  proving  the  ineligibility  and  want  of  elec- 
Hon  or  qualification  cast  on  the  prior  incum- 
bent, than  that  his  successor  should  be  de- 
prived of  his  office  until  he  could  show  him- 
self eligible  thereto.  It  is  true  that  In  State 
T.  Alderman  of  Pierce  City  (Mo.  Sup.)  3  S. 
W.  849,  to  which  our  attention  haa  been  call- 
ed, the  court  denied  the  peremptory  writ  of 
mandamus  to  compel  the  Incumlient  to  de- 
ilever  tlw  buokc  and  iMip.era  ot  aa  office  t»  on* 


shown  by  the  record  to  be  Ineligible;  bnt;  in 
view  of  the  statute  authorizing  the  plaintHTs 
election,  we  declhie  to  pass  upon  the  plain- 
tiff's eligibility  until  the  question  is  before  as 
in  a  direct  proceeding.  Having  received  the 
certificate  of  her  election,  in  pursuance  of  a 
statute  authorizing  It;  and  having  qualified, 
the  plaintiff  made  a  prima  fade  case;  and 
Showed  a  prima  fade  right  to  the  possession 
of  the  books  and  papers,  which  she  is  enti- 
tled to  use  until  the  question  of  her  right  to  do 
BO  can  be  tried  in  a  proper  proceedim;.  It 
follows  that  the  Judgment  of  the  court  below 
must  be  affirmed,  and  It  is  n  ordered. 


(S  Nev.  S85) 
CRAW  V.  WILSON.    (No.  1,426.) 
(Supreme  Court  of  Nevada.    JToly  26,  1895.) 
UixiNO  Pabtnekship — Statctb  or  Frauds. 
A  partnership  agreement  to  locate  mining 
claimi  being  within  the  statute  of  fraoda  (St. 
1861,  p.  11,  (  55),  one  partner  cannot  daim  an 
interest  in  a  claim  lortited  by  another  nnder  an 
oral  agreement  that  they  Rhonld  ba  partners  in 
all  stich  locations,  when  no  trust  arises  because 
partnersliip  capital  was  employed  in  locating  the 
daim. 

Appeal  from  district  court,  Lincoln  county; 
A.  B.  Cheney,  Judge. 

Action  by  Charles  Craw  against  Frank  Wil- 
son. From  a  Judgment  for  defendant,  plain- 
tiff appeals.     Affirmed. 

Oeo.  S.  Sawyer  and  Richards  &  MacMIl- 
lan,  for  appellant.    Rives  &  Osl)oma^  for  ro- 

spondent 

BBLKNAP,  J.  This  Is  a  suit  in  equity  tat 
the  purpose,  among  other  things,  of  obtaining 
a  decree  determining  tliat  plaintiff  is  a  half 
owner  with  defendant  in  certain  mining  prop- 
erty standing  in  the  name  at  defendant  The 
case  was  tried  by  the  court  without  a  Jury. 
m>e  decision  was  in  favor  of  defendant  The 
complaint  alleges  that,  in  consideration  of  ttte 
mutual  advantages  to  be  dwived  thereflram. 
the  parties  promised  and  agreed  to  and  with 
each  otlier  to  combine  their  efforts  and  means 
in  prospecting  for  and  locating  water  rights, 
timber  claims,  and  mines  and  mining  dalma, 
and  that  they  should  be  equal  partners  in  an 
such  locations;  that  said  agreement  has  never 
been  annulled  in  any  way,.bnt  still  remains 
in  full  force  and  effect  Hie  answw  denies 
the  partnership;  admits  defendant's  owna<- 
shlp  in  the  mines,  but  denies  that  sncb  owno'- 
shlp  waa  acquired  by  virtue  of  any  agree- 
ment of  partnership,  or  by  the  aid  of  any 
means,  tools,  or  equipments  furnished  by  the 
partnership,  and  alleges  that  defendant's  In- 
terest was  acquired  entlrdy  independently  of 
It  The  facts,  so  far  as  material  to  the  con- 
tention, are  that  the  parties  formed  a  minlns 
partnership  by  oral  agreement  and  nnder  it 
some  mining  locations  were  made,  and  other 
property  acquired.  llieM  matters  wer«  of 
amaU  valuer  and  all  ot  tbem  bad  been  aettted 
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long  prior  to  the  commencement  of  this  suit. 
If  there  was  anything  left  out,  It  was,  ac- 
rording  to  appellant's  testimony,  the  Hidden 
Treasttre  claim,  called  in  the  complaint,  by 
mistake,  the  "Keystone  Claim."  No  effort 
was  made  to  amend  the  complaint  so  as  to 
embrace  the  Hidden  Treasure  claim,  prob- 
ably becanse  no  value  was  attached  to  it, 
and  it  was  afterwards  relocated  by  a  stranger. 
In  the  spring  of  1892  the  defendant  went  to 
the  Ferguson  mining  district,  and,  In  connec- 
tion with  others,  located  the  property  in  dis- 
pute. 

The  Important  question  is  whether  the  Fer- 
guson district  mines  were  located  under  the 
partnership.  Unless  partnership  capital  was 
employed  In  their  acquisition,  the  partnership 
agreement  is  within  the  statute  of  frauds, 
and  void.  The  statute  declaims:  "Sec.  55. 
No  estate  or  interest  In  lands  other  than  leases 
for  a  term  not  exceeding  one  year,  nor  any 
trust  «  power  over  or  concerning  lands,  or 
in  any  manner  relating  thereto,  shall  here- 
after be  created,  granted,  assigned,  surren- 
dered or  declared  unless  by  act  or  operation 
of  law,  or  by  deed  or  conveyance  in  writing 
subscribed  by  the  party  creating,  granting,  as- 
signing or  declaring  the  same,  or  by  his  law- 
ful agent,  thereto  authorized  In  writing."  St 
1861,  p.  11.  Equitable  relief  may  be  given 
against  the  partner  holding  the  legal  title 
when  the  property  has  been  acquired  by  part- 
nership capital  apon~the  theory  that  a  result- 
ing trust  exists,— a  trust  arising  by  operation 
of  law,  and  within  the  exception  of  the  stat- 
ute. Colly.  Partn.  §  135,  and  note;  Edgar  v. 
Donnally,  2  Munf.  387;  Slgoumey  v.  Munn, 
7  Conn.  11.  The  district  court,  however.  In 
Its  decision,  under  conflicting  testimony,  held 
that  the  mines  were  not  located  with  partner- 
ship capital,  and  enforced  its  conclusion  by 
many  circumstances  in  its  support.  Under 
well-settled  rules,  we  cannot  disturb  the  find- 
ing, bnt  take  this  occasion  to  approve  of  it, 
as  being  fully  supported  by  the  evidence. 

A  number  of  exceptions  were  taken  to  the 
Admission  of  evidence  touching  the  dissolution 
of  the  partnership.  The  admission  of  this  evi- 
dence could  not  have  prejudiced  the  appeUant, 
as  the  decision  against  him,  as  we  have  seen, 
was  placed  upon  othar  grounds.  The  judg- 
ment and  order  of  the  district  court  are  af- 
firmed. 

BIGBLOW,  C  J.,  and  BONNIPIBLD,  J., 
'Concur. 


(108  Cal.  1) 

WINONA  WAGON  CO.  v.  BULL.    (No.  15,- 

724.> 
'(Supreme  Court  of  California.    Jnlv  5,   1895.) 

OOKPOKATIONS— LlABILITT  OF  StO<;KHOL1>BKS. 

1.  Under  (3v  Code,  g  322,  providing  that 
the  fiability  of  each  stockholder  is  determined  by 
the  amount  of  stock  owned  by  him  at  the  time 
the  debt  was  incurred,  a  stockholder  is  not  lia- 
hle  on  a  note  given  by  the  corporatioD  in  pay- 


ment of  an  antecedent  indebtedness,  bnt  on  the 
original  debt. 

2.  A  stockholder's  liability  is  original,  and 
he  is  not  a  surety  for  the  corporation. 

3.  A  complaint,  in  an  action  to  enforce  a 
stockholder's  liability  on  a  note  ^ven  by  the 
corporation,  which  failed  to  allege  that  defend- 
ant was  a  stockholder  at  the  time  the  original 
indebtedness  was  created,  is  insufficient. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  city  and  cdunty 
of  San  Francisco;  Walter  H.  Levy,  Judge. 

Action  by  the,  Winona  Wagon  Company 
against  W.  W.  Bull  to  enforce  defendant's 
liability  as  a  stockholder.  ■From  the  Judg- 
ment therein  rendered,  plalntl^  appeals.  Af- 
firmed. 

William  H.  Jordan,  (or  appellant  Bull  & 
Cleary  and  Crandall  &  Bull,  for  respondent 

HAYNES,  C.  Plaintiff,  a  foreign  corpora- 
tion, claiming  that  the  Bull  &  Grant  Farm 
Implement  Company,  a  California  corpora- 
tion, was  indebted  to  It  in  a  large  sum  of 
money,  brought  Its  action  against  defendant 
Bull  to  enforce  his  liability  as  a  stockholder 
In  the  latter  corporation  for  his  proportion  of 
said  indebtedness.  The  cause  was  tried  by 
the  court,  and  plaintiff  had  judgment;  but, 
being  dissatisfied  with  the  amount  recovwed, 
moved,  for  a  new  trial,  and  appeals  from  the 
judgment  and  from  an  order  denying  Its  mo- 
tion. 

The  complaint  contained  two  counts  upon 
a  single  cause  of  action,  but  upon  the  trial 
the  first  count  was  abandoned. 

Tlie  second  count,  as  it  was  stated  in  the 
amended  complaint,  was  upon  a  promissory 
note  made  by  the  Bull  &  Grant  Farm  Imple- 
ment Company  to  the  plaintiff  on  November 
12,  1890,  at  one  day,  for  the  sum  of  $4,951.53, 
and"  alleges  that  defendant  Bull,  at  all  the 
times  mentioned  in  the  complaint,  owned 
one-third  of  the  capital  stock  issued  by  the 
corporation,  and  prayed  for  judgment  against 
him  for  one-third  of  said  sum. 

Afterwards  plaintiff  amended  said  second 
coont  by  striking  out  certain  lines  and  in- 
serting the  following:  "That  at  the  city  and 
county  of  San  Francisco,  state  of  California, 
on  the  following  dates,  the  Bull  &  Grant 
Farm  Implement  Company  made,  executed, 
and  delivered  Its  eight  several  promissory 
notes  to  the  plaintiff,  for  the  f<dlowlng  sums, 
to  wit: 

"On  March   80,  1889,  for  the  sum  of 1728  89 

«  April      18,  "  «  "         668  »5 

«  May        18,  "  «  "        698  43 

«  May        17,  «  «  "«         747  87 

«  July        8.5,  «  «  «         496  56 

"  July       26,  «  "  «        496  56 

«  August  81,  «  «  .     «         772  78 

«  August  31,  "  «  «        772  74 

"That  said  eight  promissory  notes  were  re- 
newed from  time  to  time  by  other  notes  of  the 
Bull  &  Grant  Farm  Implement  Company. 
That  said  last-mentioned  renewal  notes  were 
on  November  12, 1890,  renewed  by  the  prcnnls- 
sory  note  of  the  Bull  &  Grant  Farm  Imple- 
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ment  Company  to  the  plaintiff  for  the  Bum  of 
four  thousand  nine  hundred  and  fifty-four  and 
fifty-three  one-hundredths  ($4,954.53)  dollars. 
That  said  last-mentloued  note  Is  in  the  words 
and  flgm-es  as  follows, .  to  wit."  The  note  set 
out  is  Bufildently  described  above.  Follow- 
ing the  note,  the  complaint  alleges:  "That 
plaintiff  is  stlU  the  owner  and  holder  of  said 
promissory  note,  and  that  no  part  thereof  has 
ever  been  paid.  Wherefore,  plalntilT  prays 
judgment,"  etc. 

The  court  found  that  the  Bull  &  Grant 
Farm  Implement  Company  bad  issued  500 
shares  of  stock;  that,  at  the  date  of  the  ex- 
ecution of  each  of  the  eight  promissory  notes 
mentioned  In  said  amendment  to  the  com- 
plaint, the  defendant  owned  49  of  said 
shares;  and- that  on  November  12,  1890,  the 
date  of  said  last-named  note,  be  owned 
but  20  shares.  The  court  further  found  that 
said  note  of  November  12, 1890,  was  not  giv- 
en in  renewal  of  any  of  the  notes  set  out 
in  said  amendment  to  the  complaint,  but 
titat  it  was  given  in  payment  of  them. 
Upon  these  facts  the  court  concluded  that 
plaintiff  was  entitled  to  Judgment  for  twen- 
ty flve-bundredths  of  said  last-named  note, 
while  appellant  contends  that  the  Judgment 
should  have  been  for  forty-nine  flve-hun- 
dredths.  Appellant's  only  specification  is 
that  the  finding  that  the  note  of  November, 
1800,  was  not  taken  in  renewal,  but  in  pay- 
ment, is  not  Justified  by  the  evidence.  Re- 
spondent contends  that  the  judgment  must 
be  afilrmed,  whether  said  finding  is  Justified 
by  the  evidence  or  not,  for  the  reason  that 
appellant  was  not  ^ititled  to  any  judgment 
upon  its  complaint,  and,  having  obtained  a 
more  favorable  Judgment  than  it  was  enti- 
tled to,  it  cannot  complain;  and  he  thus  puts 
in  issue  the  sufilciency  of  the  comi^int 

It  will  be  observed  that  the  complaint  no- 
where alleges  yrbea  "the  debt  or  liability  was 
incurred."  It  is  alleged  tliat  on  November 
12,  1890,  a  promissory  note  was  executed  to 
the  plaintiff  by  the  corporation  in  which  the 
defendant  was  a  stockholder;  but  appellant 
contends  tliat  the  debt  or  liability  had  its 
Inception  long  before  that  date,  and  therefore 
concedes  that  the  giving  of  a  note  does  not 
necessarily  show  the  date  of  the  creation  of 
the  debt  or  liability.  But  it  Is  not  alleged 
that  the  debt  w  liability  was  created  at  the 
date  of  the  several  notes  given  in  1880.  For 
aught  that  appears  in  the  complaint,  they 
may  have  been  given  in  renewal  of  other 
notes,  or  upon  settlement  of  accounts  for 
goods  sold  and  delivered,  or  services  ren- 
dered, long  before  their  respective  dates. 
"The  liability  of  each  stockhold^  is  deter- 
mined by  the  amount  of  stock  or  shares  own- 
ed by  him  at  the  time  the  debt  or  liability 
was  incurred."  Civ.  Code,  !  322.  The  com- 
plaint here  cannot  be  distinguished,  as  to  the 
point  under  consideration,  from  that  in  Hunt 
V.  Ward,  09  Cal.  612,  34  Pac.  335.  It  was 
there  said:    "It  will  be  olwerved  that  there 


Is  no  averment  of  the  time  of  the  incurrin«r 
of  the  indebtedness  or  liability  for  which  the 
note  was  given,  or  of  the  nature  of  such  In- 
debtednessv  or  the  facts  upon  which  it  was 
founded;  the  only  averment  upon  the  sub- 
ject being  the  making  and  execution  of  the 
note  and  mortgage.  The  complaint  bases  the 
right  to  recover  on  the  making  of  the  note 
and  the  judgment  against  the  corporation; 
but  as  the  liability  of  the  stockholdw  is  a 
separate  and  independent  oae^  commencing 
with  and  d^endent  upon  the  original  indebt- 
edness, it  is  doubtful  If  the  averments  of  the 
complaint  in  the  case  at  bar  are  sufficient." 
That  case,  however,  was  decided  upon  the 
plea  of  the  statute  of  limitations;  though  the 
court  cited  with  approbation  the  case  of  Til- 
den  V.  Gashwiler  (No.  4,052),  decided  la  1875, 
where  it  was  held  that  the  liability  was  upon 
the  original  indebtedness,  and  not  upon  the 
note.  That  the  ccHiclusion  there  reacbed  was 
right  scarcdy  needs  argument  or  illustratlan. 
It  is  well  settled  that  tbe  liability  of  the 
stockholder  Is  an  original  liability  created  by 
the  statute;  that  his  liability  Is  depend^it  up- 
on the  fact  that  he  is  a  stoddiolder  at  the 
time  the  debt  is  created,  and  the  extent  of 
his  liability  is  measured  by  the  proportion 
between  the  stock  then  held  by  him  and  the 
total  number  of  shares  issued.  A  corporation 
may  incur  a  debt,  or  several  distinct  debts, 
to  the  same  person,  during  a  series  of  months, 
or  years,  and  afterwards  give  its  note  for  tlie 
aggregate  amount,  while  B.,  a  stockholder  at 
the  time  the  note  was  given,  may  not  have 
been  such  when  any  one  of  tihe  several  debtR 
included  in  the  note  was  contracted.  An  al- 
legation, therefore,  that  the  defendant  was  a 
stockholder  at  the  time  the  note  was  given, 
is  not  an  allegatl<»  that  the  debt  was  incur- 
red at  timt  date,  nor  that  the  defendant  was 
a  stockh<dder  at  any  prlw  date  when  the  in- 
debtedness was  in  fact  contracted.  Tbat  the 
stockholder's  liability  is  not  upon  the  note  of 
the  corporation  was  necessarily  decided  in 
the  late  case  of  Bank  of  San  Luis  Obispo  v. 
Pacific  Coast  Stenmship  Oa,  103  Cal.  Sd4. 
37  Pac.  499.  In  that  case  the  bank  loaned 
the  San  Luis  Hotel  Company,  a  corporatimi. 
a  large  sum  of  money  on  Deceml)er  30,  1836. 
and  took  the  note  of  the  corporation  therefor, 
payable  six  months  after  date  The  note  be- 
came due  June  30,  1887.  The  action  against 
the  defendant,  as  a  stockholder,  was  com- 
menced June  3,  1890,  less  than  three  years 
after  the  maturity  of  the  note,  but  more  than 
three  years  after  the  loan  was  made,  and  it 
was  held  that  the  making  of  the  note  did  not 
prevent  the  statute  from  running  In  favor 
of  the  stockholder,  and  tliat  the  action  was 
barred  under  section  359  of  the  Code  of  Civil 
Procedure. 

Section  322  of  the  Civil  Code  provides: 
"Each  stockholder  of  a  porpwation  is  indi- 
vidually and  personally  liable  for  such  pro- 
portion of  its  debts  and  liabilities  as,"  etc. 
In  Tripp  V.  Huncheon,  82  Ind.  307,  the  actlcn 
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was  npon  a  Judgment  rendered  against  the 
Kankakee  Valley  Draining  Company,  a  cor- 
poration, to  recover  the  amount  thereof  from 
the  defendants,  who  were  members  of  the 
association,  under  a  statute  which  provided 
as  follows:  "The  members  of  every  such  as- 
sociation shall  be  individually  liable  for  all 
debts  contracted  by  and  all  damages  assessed 
and  accrued  against  the  association  during 
their  m^ubershlp."  The  court  said:  "This 
.  Imposes  upon  the  members  of  such  a  cor- 
poration, as  Individuals,  not  as  corporators, 
an  absolute  primary  obligation  to  pay  all 
debts  contracted  by  the  company  of  which 
they  are  members.  Their  liability  is  created 
by  the  statute,  and  is  distinct  from  any  obli- 
gation which  they,  as  coriwrators,  owe  to  the 
«(Hi)oratlon  or  its  creditors.  The  corporation 
has  nothing  to  do  with  this  liability,  nor  has 
it  the  right  or  power  to  represent  Its  mem- 
bers as  to  this  individual  obligation.  It  Is  a 
matter  between  the  creditors  of  the  corpora- 
tion and  its  members,  not  as  corporators,  but 
as  individuals.  *  *  *  In  this  and  similar 
cases,  by  becoming  members  of  the  corpora- 
tion, such  members  Impliedly  agree  that,  as 
individuals,  they  wlU  pay  all  debts  contracted 
by  the  corpoia,tion,  and  to  this  agreement  the 
creditors  become  parties.  It  Is  upon  this  ob- 
ligation that  the  creditor  who  seeks  to  charge 
the  members  of  the  corporation,  as  individu- 
als, must  sue— not  upon  a  Judgment  obtained 
against  the  cwporation."  In  Mining  Co.  y. 
Woodbury,  14  Cal.  265,  it  was  held  "that  an 
individual  corporator,  in  respect  to  bis  p&e- 
sonal  liability  for  the  debts  of  the  corpora- 
tion, does  not  occupy  the  position  of  a  surety, 
but  that  of  a  principal  debtor."  But  the  de- 
fendant, though  a  principal  debtor  as  to 
debts  created  while  he  is  a  stockholder,  is 
not  a  party  to  the  note  w  notes  executed  by 
the  corporation,  and  is  not  liable  thereon,  but 
is  liable  only  by  force  of  the  statute,  and  to 
the  extent  limited  by  it.  The  action  here  is 
upon  the  last  note,  as  to  which  the  allegation 
is  that  it  remains  wholly  unpaid.  But,  even 
if  it  were  true  that  the  action  is  upon  the 
eight  notes  mentioned  in  the  amendment  to 
the  complaint,  the  result  must  be  the  same. 
In  neither  case  does  the  complaint  state  a 
cause  of  action  against  the  defendant.  It 
must  be  apparent  that  the  defendant  may 
have  been  a  stockholder,  owning  a  certain 
number  of  shares,  at  the  date  of  the  execution 
of  a  promissory  note  by  the  corporation,  and 
yet  not  have  been  a  stockholder  at  the  time 
the  debt  or  liability  evidenced  by  the  note 
was  created,  or,  if  then  a  stockholder,  he  may 
have  owned  a  different  number  of  shares. 
The  stockholder's  liability  is  upon  the  debt 
to  the  extent  and  under  the  circumstances 
defined  by  the  statute,  and  not  upon  the  ex- 
press promise  of  the  corporation  to  pay  at  a 
particular  time  and  place.  There  may  be 
cases  where  the  written  promise  of  the  cor- 
poration is  necessary  to  create  a  liability 
against  either  the  corporation  or  the  stock- 


holder, but  such  cases  are  not  considered 
here.  It  is  therefore  not  necessary  to  con- 
sider whether  the  finding  excepted  to*  is  Jus- 
tslfled  by  the  evidence. 

As  the  defendant  has  not  appealed,  and  the 
plaintiff  has  obtained  a  more  favorable  judg- 
ment than  it  was  entitled  to,  the  Judgment 
and  order  appealed  from  should  be  afiirmed. 

We  concur:   BRITT,  C;  BELCHER,  0. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  judgment  and  or- 
der appealed  from  are  affirmed. 


(1  Kan.  App.  241) 

I/ANB  V.  WOODRUFF  et  UX. 

(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment, B.  D.    Jnly  16,  1885.) 

LiBW  OF  MORTOAOE  —  SUBROGATION — COVBNANTB. 

1.  A  mortgage  upon  real  estate  creates  a 
lien  npon  whatever  estate,  right,  or  title  the 
mortgagor  may  have  in  the  real  estate  mort- 
gaged. 

2.  A  breach  in  the  covenants  of  the  Wood- 
rnffa  inares  to  the  benefit  of  A.,  M.  &  Co.,  the 
mortgagee  of  Lane,  and  if  Lane  is  compelled 
to  and  does  pay  the  mortgage  of  A.,  M.  &  Co., 
he  is  thereby  subrogated  to  the  rights  of  said 
mortgagee,  and  is  entitled  to  maintain  this  ac- 
tion. 

(Syllabus  by  the  Court) 

Error  from  district  court,  Labette  county; 
J.  D.  McCue,  Judge. 

Action  by  Mary  C.  Lane  against  Gilbert  M. 
Woodruff  and  wife.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.     Reversed. 

This  is  an  action  brought  In  the  district 
court  of  Labette  cotmty,  Kan.,  by  this  plain- 
tiff against  the  said  defendants,  In  which  the 
plaintiff  seeks  to  recover  damages  sustained 
by  her  because  of  a  breach  of  covenant  in  a 
deed  executed  by  these  defendants  on  the  23d 
day  of  December,  1885.  The  petition  filed 
herein  Is  as  follows  (omitting  title): 

"Said  plaintiff  complains  of  said  defendants, 
and  alleges:  That  on  December  3,  1885,  said 
defendants  executed  and  delivered  to  this 
plaintiff  their  certain  deed  in  writing  of  that 
date  duly  acknowledged,  a  copy  of  which  is 
hereto  attached  and  made  a  part  hereof, 
whereby  they  represented  that  they  had  good 
right  and  lawful  authority  to,  and  pretended 
to,  sell  and  convey  to  plaintiff  the  southwest 
quarter  of  section  two  (2)  in  township  thbrty- 
two  (32)  of  range  eighteen  (18)  In  Labette 
county,  Kansas,  for  and  in  consideration  of 
the  then  value  of  said  premises,  to  wit,  the 
sum  of  two  thousand  dollars;  whereupon,  in 
pursuance  of  such  supposed  purchase  by  and 
conveyance  to  her,  she  at  once  took  posses- 
sion of  said  premises.  That  by  the  terms  of 
said  deed  said  defendants  covenanted  with 
plaintiff  as  follows:  'That  at  the  d^very 
hereof  they  are  the  lawful  owners  of  the 
premises  above  granted,  and  seised  of  a'  good 
and  Indefeasible  estate  of  inheritance  ther^n. 
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free  and  clear  of  all  Incumbrances,'  and  'that 
they  will  warrant  and  defend  the  same  in 
the  quiet  and  peaceable  poesegsion  of  the  said 
party  of  the  second  part,  her  heirs  and  as- 
signs, forerer,  against  all  persons  lawfully 
claiming  the  same.'  That,  as  a  part  of  the 
two  thousand  dollars  consideration  paid  de- 
fmdants  for  said  premises,  plaintiff  assumed 
and  paid  off  a  mortgage  at  that  time  existing 
thereon,  tor  five  hundred  dollars.  That  there- 
after, and,  to  wit,  on  or  about  August  13, 
1886,  said  plaintiff  and  her  husband,  Wil- 
liam C.  Lane,  for  the  purpose  of  securing 
their  note  to  Angell,  Matthewson  &  Co.  for 
$900,  dated  August  2, 1886,  and  bearing  seven 
per  cent,  per  annum  interest,  payable  semi- 
annually, executed,  acknowledged,  and  deliv- 
ered to  said  Angell,  Matthewson  &  Ga  their 
mortgage-deed  on  the  above-described  prem- 
ises. That  thereafter,  to  wit,  on  or  about 
.Tuly  14,  1887,  plaintiff  and  her  said  husband 
executed,  acknowledged,  and  delivered  to  C. 
B.  Kennedy  a  deed  whereby,  in  consideration 
of  the  then  value  of  said  premises,  to  wit,  the 
sum  of  twenty-flve  hundred  dollars,  they  pur^ 
ported  to  sell  and  convey  to  him  the  above- 
described  real  estate,  with  covenants  on  their 
li&Tt  substantially  the  same  as  those  con- 
tained in  the  said  deed  from  defendants  to 
plaintiff.  That  thereupon,  in  pursuance  of 
such  purported  purchase  by  and  conveyance 
to  him,  said  C.  B.  Kennedy  took  possession 
of  said  premises,  which  be  retained  until 
(•victed  as  hereinafter  stated.  That  said  con- 
veyance to  said  C.  B.  Kennedy,  however,  was 
made  subject  to  said  mortgage  for  $900  and 
Interest  placed  thereon  by  plaintiff  and  her 
husband,  as  aforesaid,  which  sum  of  $900  so 
secured  was,  by  agreement  between  said  pa> 
ties,  deducted  from  the  value  and  agreed 
price  of  said  real  estate,  and  was,  with  plain- 
tiff's consent,  retained  by  said  Kennedy  for 
the  purpose  of  applying  the  same  to  the  pay- 
ment and  discharge  of  said  mortgage  when 
It  became  due,  and  only  the  difference  be- 
tween said  sum  of  $900  and  the  contract  price 
of  said  real  estate  was  paid  by  said  Ken- 
nedy to  said  plaintiff  therefor.  Plaintiff  al- 
leges that  at  the  time  of  the  execution  and 
delivery  to  her  of  the  deed  from  defendants 
us  aforesaid,  said  defendants  were  not,  nor 
was  either  of  them,  seised  of  a  good  and  in- 
defeasible estate  of  Inheritance  in  said  prem- 
ises, or  in  any  part  thereof,  nor  did  they  or 
either  of  them  at  any  time  thereafter  ac- 
quire such  an  estate  therein  or  in  any  part 
thereof;  nor  have  said  defendants  or  either 
of  them  defended  said  premises  or  any  part 
thereof  in  the  quiet  and  peaceable  possession 
of  plaintiff,  her  heirs  and  assigns,  against  all 
I)erson8  lawfully  claiming  the  same,  as  they 
In  said  deed  covenanted  to  do.  Plaintiff  al- 
leges: That  at  the  time  defendants  executed 
and  delivered  to  her  the  deed  aforesaid, 
George  E.  Johnson  and  Wealthy  C.  Nichols 
were  thefuU,  legal,  and  ei.  .itnble  owners  of 
the  above-described  real  estate,  and  entitled 


to  Its  posaessioa  and  enjoyment,  and  bave 
ever  since  remained  aoch  owners  and  entitled 
to  such  occupancy.  That  cm  May  19, 1800,  at 
the  May,  1890,  term  of  the  district  court  for 
Labette  county,  Kansas,  in  an  actliMi  then 
pending  in  said  court  wherein  said  George  E. 
Johnson  and  Wealthy  C.  Nichols  were  plain- 
tiffs, and  said  C.  B.  Kennedy  and  others  were 
defendants,  it  was  by  said  court  duly  and  le- 
gally ascertained  and  adjudged  that  said 
George  E.  Johnson  and  Wealthy  C.  Nichols 
were  the  full,  legal,  and  equitable  owners  of 
the  above-described  premises,  and  entitled  to 
their  iKJSsession  and  enjoyment,  and  that  they 
recover  the  possession  thereof  from  said  C. 
B.  Kennedy.  That  said  defmdants  had  due 
notice  of  the  pendency  of  said  action  and  pro- 
ceedings, and  said  Ollt>»t  M.  Woodruff,  de- 
fendant, was  one  of  the  parties  defendant  in 
said  suit.  That  by  virtue  of  said  Judgment 
said  Kennedy  was  ejected  from  said  prem- 
ises, and  said  George  E.  Johnson  and  Wealthy 
O.  Nichols  were  put  in  possession  thereof, 
whidi  they  still  hold.  That  at  the  time  of 
said  evIctitHi  of  said  C.  B.  Kennedy  from  said 
premises,  they  were  of  the  reasonable  value 
at  two  thousand  dollars.  That  because  of 
the  failure  of  title  to  said  teal  estate,  which 
said  C.  B.  Kennedy  supposed  he  was  obtain- 
ing by  virtue  of  the  deed  hereinbefore  de- 
scribed from  plaintiff  to  him,  he  refused  to 
pay  the  $900  note  secured  by  mortgage  on 
said  premises  as  aforesaid,  or  any  part  there- 
of, and  because  of  the  failure  of  such  title 
said  Angell,  Matthewson  &  Co.,  the  said  mort- 
gagees, were  unable  to  hold  said  real  estate 
liable  for  the  payment  of  said  note,  and  there- 
fore required  payment  thereof  from  plaintiff, 
and  plaintiff  was,  because  of  such  failure  of 
titie  to  said  real  estate,  compelled  to  and  did 
pay  said  note,  and  procure  the  release  of  said 
mortgage.  That  to  pay  said  note  plaintiff 
was  compelled  to  expend  for  principal  and  in- 
terest a  stun  exceeding  $950.  That,  subse- 
quent to  the  rendition  of  said  Judgment  and 
his  eviction  from  said  premises  as  aforesaid, 
said  C.  B.  Kennedy  released  said  defendants 
from  any  action  for  damages  by  him  sustain- 
ed on  account  of  breach  of  wairanty  and  fail- 
ure to  make  good  their  several  covenants  in 
their  deed  to  plaintiff  hereinbefore  described. 
That  in  said  setUement  between  Kennedy  and 
the  Woodruffs  they  did  not  take  into  consid- 
eration the  matter  of  said  $900  mortgage,  and 
said  mortgage  and  the  debt  secured  as  afore- 
said did  not  form  any  portion  of  the  damage 
settled  l>etwcen  said  parties.  That  the  only 
damage  claimed  by  Kennedy  or  paid  by  the 
Woodruffs  was  the  sum  actually  paid  by  Ken- 
nedy to  plaintiffs,  which  was  the  difference 
between  the  agreed  value  of  said  real  estate 
and  said  $900,  and  said  mortgage  debt  ot  $900 
and  interest  was  left  whoUy  unsetiled,  and 
to  be  adjusted  between  plaintiff  and  defend- 
ants. Plaintiff  alleges  that  by  reason  of  the 
matters  and  facts  herein  stated,  she  has  been 
damaged  in  the  sum  of  one  thousand  dollars. 
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allot  which  damage  resulted  from  a  failure  on 
the  part  of  said  defendants  to  keep,  observe, 
and  perform  their  several  covenants  contain- 
ed In  their  said  deed  to  plaintiff.  Wherefore 
plaintiff  demands  Judgment  against  said  de- 
fendants for  the  sum  of  one  thousand  dol- 
lars, with  Interest,  and  for  costs  of  suit  Case 
&  Glasse,  Attorneys  for  Plaintiff. 

"This  indenture  made  this  third  day  of 
Decemt)er,  In  the  year  of  our  Lord  one  thou- 
.sand  eight  hundred  and  eighty-flve,  between 
Gilbert  M.  Woodruff  and  Sara  A.  Woodruff, 
his  wife,  of  the  city  of  Parsons,  in  the  county 
of  Labette,  and  state  of  Kailsas,  of  the  first 
part,  and  Mary  C.  Lane  of  the  second  part, 
witnesseth,  that  said  parties  of  the  first  part, 
in  consideration  of  the  sum  of  two  thousand 
dollars  to  them  duly  paid,  the  receipt  of 
which  is  hereby  acknowledged,  have  sold,  and 
by  these  presents  do  grant  and  convey,  to  the 
party  of  the  second  part,  her  heirs  and  as- 
signs, all  the  tract  or  parcel  of  land  situated 
in  the  county  of  Labette  and  state  of  Kansas 
and  described  as  follows,  to  wit:  The  south- 
west quarter  of  section  two  (2),  In  township' 
thirty-two  (32),  range  eighteen  (18)  east,  with 
The  appurtenances,  and  all  the  estate,  title, 
and  Interest  of  the  said  parties  of  the  first 
part  therein.  And  the  said  Gilbert  M.  Wood- 
ruff and  wife  do  hereby  covenant  and  agree 
that  at  the  delivery  hereof  they  are  the  lawful 
owners  of  the  premises  above  granted,  and 
seised  of  a  good  and  indefeasible  estate  of 
inheritance  therein,  free  and  clear  of  all  In- 
cumbrances except  a  mortgage  for  the  snm 
of  live  hundred  dollars,  which  the  party  of 
the  second  part  assumes  and  agrees  to  pay, 
and  that  they  wlU  warrant  and  defend  the 
same  In  the  qnlet  and  peaceable  possession  of 
the  said  party  of  the  second  part,  her  heirs 
and  assigns,  forever,  against  all  persons  law^ 
fully  claiming  the  same,  exc^t  the  above- 
mentioned  mortgage.  In  witness  whereof, 
the  said  parties  of  the  first  part  have  here- 
unto set  their  hands  and  seals  the  day  and 
year  last  above,  written.  Gilbert  M.  Wood- 
ruff.    [Seal.]     Sara  A.  Woodruff,     [Seal.] 

"Signed,  sealed,  and  delivered  in  presence 
of  J.  B.WllBon." 

(Om'lttlng  acknowledgment  and  filing.) 

To  which  said  petition  defendants  Sled  the 
following  demurrer  (omitting  title):  "Xow 
come  the  defendants  herein  and  demur  to  the 
petition  filed'  herein  upon  the  ground  and  for 
the  reason  that  the  petition  does  not  state 
facts  sutHclent  to  constitute  a  cause  of  action. 
Kimball  &  Osgood,  Attorneys  for  Defend- 
ants,"—which  said  demurrer  was  by  the  court 
sustained,  and  the  sustaining  of  said  demuiv 
rer  Is  the  error  complained  of  by  this  plaintiff. 

Case  &  Glasse,  for  plaintiff  in  error.  Kim- 
ball &  Osgood,  for  defendants  In  error. 

DENNISON,  J.  (after  stating  the  facts). 
The  question  to  be  decided  in  this  case  Is 
whether  or  not  the  covenants  in  the  deed 


given  by  the  Woodruffs  to  Lane  are  such 
covenants  as  can  be  recovered  upon  by  said 
Lane,  after  having  mortgaged  the  land  to 
Angell,  Matthewson  &  C!o.,  and  after  having 
deeded  the  land  to  said  Kennedy  subject  to 
the  $900  mc^gage,  and  after  having  paid 
Angell,  Matthewson  &  Co.  the  said  ?900  and 
interest  A  mortgage  of  real  estate  In  this 
state  passes  no  title  to  or  interest  in  the  land, 
but  simply  creates  a  lien  upon  It.  The  mort- 
gage given  to  Angell,  Matthewson  &  Co.  was  a 
lien  upon  whatever^  interest  or  estate  Lane 
had  in  the  land.  After  having  given  the 
mortgage  Lane  could  only  deed  the  land  sub- 
ject to  the  lien  created  by  said  .mortgage, 
and  Kennedy  could  only  take,  under  the 
deed,  such  interest  as  Lane  might  have  had 
in  the  premises  at  the  date  of  the  deed,  which 
was  supposed  to  be  the  fee  title  subject  to  the 
lien  of  said  mortgage.  A  lien  upon  whatever 
right,  title.  Interest  or  estate  Lane  had  In 
said  land  passed  to  the  mortgagee,  and  the 
mortgage  carried  with  it  a  lien  upon  said 
estate,  and  the  covenants  being  a  part  of  said 
estate,  and  running  with  the  land,  said  An- 
gell, Matthewson  &  Co.  were  entitled  to  re- 
cover upon  said  covenants.  The  said  Kennedy 
not  having  paid  the  full  purchase  price  of  said 
land,  but  having  retained  5900  with  which 
to  pay  said  mortgage,  he  Is  not  entitled  to 
all  the  benefits  of  the  covenants  rimnlng  with 
said  land  until  he  has  performed  his  full  con- 
tract and  paid  the  full  purchase  price.  Not 
having  paid  the  $900,  he  Is  not  entitled  to  all 
the  benefits  of  the  covenants  until  after  said 
$900  has  been  fully  paid,  and  these  defend- 
ants, having  settled  with  the  said  Kennedy 
for  all  damages  to  them,  only  settled  for  what 
Interest  he  may  have  had  in  said  lands  or  said 
covenants.  This  plaintiff,  having  paid  the 
$900  and  the  interest  thereon  to  said  Angoil. 
Matthewson  &  Co.,  is  entitled  to  recover,  un- 
der said  covenants,  the  damages  she  sustain- 
ed by  reason  of  having  to  pay  the  said  $900 
and  interest  In  this  case  the  amount  for 
which  these  defendants  were  liable  upon  a 
breach  of  their  covenants  was  the  purchase 
price  which  they  received  from  this  plaintiff. 
The  petition  alleges  that  that  amount  'Was 
$2,000.  It  also  alleges  that  Kennedy  paid  this 
plaintiff  $2,500,  which  was  to  Include  the 
$900.  This  plaintiff  was  liable  upon  her  cove- 
nants to  Kennedy  for  the  amount  of  the  pur- 
chase price  which  Kennedy  paid  her.  This 
plaintiff  would  be  entitled  to  recover  from 
said  Woodruffs,  on  their  covenants,  the  said 
snm  of  $900  and  interest;  and  said  Kennedy 
would  be  entitled  to  recover  from  them  the 
balance  between  that  amount  and  $2,000,  and 
would  be  entitled  to  recover  from  this  plain- 
tiff, upon  her  covenants,  the  balance  between 
the  sum  of  $2,500  (less  the  amount  of  the 
mortgage)  and  the  amount  received  from 
Woodruffs,  or  could,  If  he  so  desired,  recover 
the  whole  amount  of  the  purchase  price  ac- 
tually paid  from  this  plaintiff.  The  demuiTer 
shoiUd  have  been  overruled.    The  Judgment 
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of  the  court  below  1b  reTersed,  and  this  case 
remanded  to  the  court  below  with  Instructions 
to  OTerruIe  the  demurrer.  AU  the  Judges  con- 
curring. 


(1  Kan.  A.  219) 

ROB  T.  BOARD  OP  OOM'RS  OP  BLK 
COUNTY. 

(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment, B.  D.    July  16,  1895.) 

Plbadiro  —  Immatbriai.  Allboatioms  —  llAKnra 

Mors  Dsmnitk— Limitations— Action  fob 

Pksai-tt— CocNTT  Attornbt. 

1.  Where  a  petition  contains  redundant,  Ir- 
relevant, or  immaterial  allegations,  which  are 
calculated  to  prejudice  the  adverse  party  upon 
the  trial  of  such  case,  the  same  should  be  strick- 
en out  on  motion  of  the  party  prejudiced  there- 
by. 

2.  When  the  plaintiff's  petition  is  indefinite 
and  uncertain  in  its  allegations,  the  same  should 
be  made  certain  and  definite  by  amendment, 
on  motion  of  the  adverse  party,  so  that  he  may 
be  informed  of  the  real  matter  that  he  is  re- 
quired to  defend  against. 

3.  An  action  for  the  recovery  of  a  penalty 

firovided  by  statute  must  be  commenced  with- 
n  one  year  after  the  right  of  action  accrued, 
or  the  same  will  be  barred  by' the  statute  of 
limitation,  unless  the  statute  creating  the  pen- 
alty prescribes  a  different  limitation. 

4.  It  is  the  duty  of  the  county  attorneys  to 
appear  in  the  several  conrts  of  their  respective 
counties  and  prosecute  and  defend  on  behalf 
of  the  people  all  suits,  applications,  or  mo- 
tions, civil  or  criminal,  arising  under  the  laws 
of  the  state,  In  which  the  state  or  county  is 
a  party  or  interested  In.  They  have  full  legal 
right  to  use  the  name  of  the  state  or  board  of 
county  commissioners  in  the  prosecution  of  any 
case  in  which  the  state  or  county  is  interested, 
and  neither  the  board  of  coun^  commission- 
ers nor  any  member  thereof  has  any  power  or 
control  over  their  action  in  the  premises. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Elk  county;  M. 
O.  Troup,  Judge. 

Action  by  the  board  of  county  commission- 
ers of  Blk  county,  Kan.,  against  R.  W.  M. 
Roe  and  others.  Judgment  for  plaintiff 
against  defendant  Roe,  and  said  defendant 
brings  error.     Reversed. 

L.  Scott  and  J.  D.  McBrtam,  for  plaintiff  In 
err»r.    Jobn  BfareAiall,  for  defendant  In  error. 

JOHNSON,  P.  J.  Tbls  action  was  brongHt 
under  section  30,  c.  25,  Gen.  Sti.  1889,  against 
R.  W.  M.  Roe,  to  recover  back  alleged  un- 
authorized fees  and  money  received  by  blm 
while  acting  as  one  of  the  members  of  the 
board  of  county  commissioners  of  Elk  county. 
On  the  29th  day  of  March,  1889,  the  county 
attorney,  on  behalf  of  the  board  of  county 
commissioners,  filed  In  the  office  of  the  clerk 
of  the  district  court  of  said  county  a  petition 
against  the  said  R.  W.  M.  Roe,  as  principal, 
and  N.  Monna  and  J.  B.  Dobyns,  sureties  on 
the  official  bond  of  the  said  Roe,  and  there- 
after, on  the  17th  day  of  July,  1889,  filed  its 
amended  petition.  In  which  It  sets  out  and 
alleges  as  its  first  cause  of  action:  (1)  That 
the  defendant.  Roe,  wa«  tiM  duly  elected  and 


qualified  county  commissioner  within  and 
for  Elk  county,  Kan.,  for  the  full  term  of 
three  years,  commencing  on  the  second  Mon- 
day In  January,  1887,  and  that  said  Roe  acted 
as  such  county  commissioner  coutinuonsly 
from  the  commencement  of  said  term  until 
the  3d  day  of  December,  1888.  That  before 
entering  upon  his  duties  as  such  county  com- 
missioner the  defendant.  Roe,  executed  a. 
bond  to  the  state  of  Kansas  as  such  county 
commissioner,  as  provided  by  law.  with  said 
defendants  N.  Monna  and  J.  B.  Dobyns  a» 
sureties,  which  bond  was  duly  approved  and 
filed  in  the  office  of  the  register  of  deeds  of 
said  countiy  of  Elk,— a  copy  of  which  bond 
Is  attached  to  said  petition,  marked  Exhibit 
A,  and  made  a  part  of  the  amended  petition 
to  the  first  cause  of  action  therein.  It  also 
alleges  that  one  H.  B.  Blarshall,  of  said  coun- 
ty, was  the  duly  elected  and  qualified  com- 
missioner for  said  county  for  the  full  term 
of  three  years,  ending  on  the  second  Monday 
In  January,  1888,  and  that  said  Marshall  act- 
ed as  such  commissioner  during  said  mtlre 
■term,  and  one  W.  M.  Crooks  was  the  duly 
elected  and  qualified  county  commissioner  for 
said  county  for  the  full  term  of  three  yeara^ 
ending  on  the  second  Monday  In  January, 
1889,  and  that  he  acted  as  such  during  said 
entire  term.  That  said  defendant  Roe  was 
also  a  duly  elected  and  qualified  county  com-, 
mlssloner  for  said  county  for  the  term  of 
three  years,  ending  on  the  second  Monday  In 
January,  1887,  and  that  he  acted  as  such  dup- 
ing said  entire  term.  That  In  the  years  of 
1886  and  1887  said  Roe,  Marshall,  and 
Crooks,  while  acting  In  the  capacity  of  county 
commissioners  for  said  county,  unlawfully  ap- 
propriated to  themselves,  respectively,  large 
sums  of  money,  and  caused  the  same  to 
be  paid  from  the  moneys  In  the  treasury  oC 
said  county,  upon  certain  pretended  claims 
filed  by  them,  respectively,  against  said  coun- 
ty of  Elk,  and  by  them  allowed  In  the  yeais 
last  aforesaid  while  acting  as  such  commis- 
sioners, which  sums  so  unlawfully  appropri- 
ated amounted  to  the  aggregate  sum  of  $2,000 
and  more,  in  excess  of  all  lawful  sums  and 
claims  of  whatsoever  kind  and  nature  that 
said  commissioners  were  lawfully  entitled  to 
receive  from  said  county  In  said  years,  which 
said  sums  so  unlawfully  appropriated  could 
not  be  collected  or  received  from  said  com- 
missioners while  they  or  dther  two  of  them 
remained  In  office,  nor  could  action  be  prose- 
cuted therefor;  for  said  plaintiff  alleges  that 
after  said  moneys  were  unlawfully  appropri- 
ated, and  before  the  expbation  of  one  year 
thereafter,  the  county  attorney  of  said  coun- 
ty commenced  In  the  district  court  of  said 
county,  civil  action  against  said  commis- 
sioners and  each  of  them  to  recover  part 
of  said  moneys  thus  unlawfully  appropri- 
ated, and  to  ascertain  by  Judicial  dedsloa 
whether  said  commissioners  or  either  of  th«n 
were  by  law  oitlUed  to  receive  any  part  at 
■aid  moneys,  which  said  acUooa  were  de- 
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feated  and  a  hearing  on  tbe  merits  thereof 
prevented  by  the  combined  efforts  of  said 
Itoe,  Marshall,  and  Crooks,  upon  the  sole 
;;round  that  said  county  attorney  commenced 
said  action  without  the  knowledge  or  consent 
and  without  the  authority  of  them,  the  said 
commissioners,  to  which  said  action,  and  to 
the  records  thereof  in  said  court,  reference 
is  here  made,  and  true  copies  of  the  motions, 
with  the  affldavlts  of  said  Roe,  Marshall,  and 
Crooks  attached  thereto,  which  grounds  (^for«- 
said  were  raised  and  determined,  and  said 
actions  against  Roe  and  Crooks  were  dis- 
missed, are  hereto  attached,  marked  Exhibits 
B  and  C,  and  made  a  i>art  of  this  petition. 
Wherefore  the  plaintiff  alleges  tliat,  by  rea- 
son of  tbe  premises  aforesaid,  action  for  the 
recovery  of  moneys  aforesaid  could  not  be 
commenced  and  prosecuted  on  the  merits 
thereof  while  either  two  of  said  commlssloD- 
vrs  remained  in  office.  (2)  That  said  defend- 
ant. Roe,  did  not  honestly  and  faithfully  dis- 
charge all  and  singular  his  duties  as  such 
county  commissioner  during  the  term  com- 
mencing on  the  second  Monday  in  January, 
1887,  aforesaid,  according  to  law,  but  failed, 
neglected,  and  refused  as  hereinafter  particu- 
larly set  forth  and  alleged.  (3)  That  before 
the  commencement  of  this  suit  the  plalntiCt 
demanded  of  said  defendant.  Roe,  that  he 
refund  to  the  treasury  of  said  county  tbe 
moneys  hereinafter  alleged  to  hare  been  un- 
lawfully appropriated  to  said  Roe,  and  by 
him  drawn  from  the  treasury  of  said  county 
unlawfully,  but  that  he  refused  and  still  re- 
fuses to  refund  tbe  same  or  any  part  thereof, 
t-t)  That  said  defendant,  Roe,  on  the  7th  day 
of  February,  1887,  while  acting  in  his  official 
capacity  as  such  county  commissioner,  pro- 
cured the  allowance  of  a  certain  pretended 
claim  against  said  county  of  Elk  In  bis  favor, 
and  the  paymoit  thereof  from  the  moneys  in 
tbe  treasury  of  said  county,  for  the  sum  of 
.<tiO,  a  copy  of  which  pretended  claim,  with 
tbe  indorsements  there<m  showing  the  allow- 
ance tbaeof,  is  hereto  attached,  marked  Ex- 
hibit B,  and  made  a  part  of  this  amended 
l>etitlon  and  first  cause  of  action,  and  said 
plaintiff  alleges  that  said  pretended  claim 
was  not  and  Is  not  a  lawful  claim  against 
said  county.  That  said  defendant.  Roe,  had 
no  lawful' right  to  receive  said  sum  of  money, 
or  any  part  thereof,  and  that  the  allowance 
and  payment  of  said  pretended  claim  was  un- 
authorized and  in  violation  of  law. 

This  is  the  entire  allegation  contained  In 
the  first  cause  of  action.  There  are  eight  sep- 
arate causes  of  action  stated  in  the  petition 
of  the  plaintiff.  The  seven  succeeding  causes 
of  action  merely  refer  to  the  general  allega- 
tion in  tbe  first  causeof  action,  without  setting 
out  particularly  any  several  causes  of  action, 
and  refer  to  Exhibits  A,  B,  0,  and  D,  thereto 
attached,  as  a  part  of  each  of  tbe  several 
causes  of  action  as  they  are  set  forth,  and  al- 
lege the  receiving  of  different  sums  of  money 
at  different  times,  up  to  and  including  the 


14th  day  of  July,  1SS7.  To  this  amended  pe- 
tition the  defendant  interposed  two  several 
motions,— the  first  motion  to  strike  out  cer- 
talii  portions  of  the  plalntiflTs  amended  peti- 
tion, which  motion  was  overruled  by  '  the 
court,  and  exceptions  taken  by  the  defend- 
ant. This  motion  should  have  been  sustain- 
ed, as  these  allegations  were  unnecessary,  re- 
dundant, and  Irrelevant,  and  tended  only  to 
the  prejudice  of  defendant  on  tbe  trial  of  said 
cause.  Tbe  Code  of  Civil  Procedure  requires 
the  plaintiff  in  his  petition  to  set  out  tbe 
facts  constituting  his  cause  of  action  in  ordi- 
nary and  concise  language,  and  if  redundant 
or  Irrelevant  matter  be  inserted  in  any  plead- 
ing it  may  be  stricken  out  on  motion  of  the 
party  prejudiced  thereby.  The  next  motion 
was  to  require  the  plaintiff  to  make  its  peti- 
tion more  definite  and  certain  in  tbe  follow- 
ing particulars,  and  each  count  of  the  plain- 
tiff's amended  petition  separately,  by  setting 
out  and  stating  wherein  several  amounts  de- 
scribed in  each  cause  of  action  were  not  legal 
claims  against  said  county  of  Elk,  and  where- 
in and  in  what  respect  said  claims  were  and 
are  unlawful  and  in  violation  of  law,  and 
for  what  services  said  claims  were  presented, 
and  when  the  same  were  paid,  and  bow  they 
were  paid.  (2)  That  the  plaintiff  be  required 
to  set  out  in  each  count  to  Its  amended  peti- 
tion when  suit  was  commenced  against  tbe 
defendant,  and  when  the  same  was  terminat- 
ed, and  to  set  out  what  the  order  and  Judg- 
ment of  the  court  in  said  suit  was.  (3)  That 
the  plaintiff  be  requbred  to  set  out  in  its 
amended  petition,  and  in  each  count  thereof, 
separately,  wherein  tbe  defendant  did  not  hon- 
estiyand  faithfully  discharge  and  perform  the 
duties  of  bis  office  as  county  ccHnmissioner. 
(4)  That  the  plaintiff  be  required  to  set  out 
separately  and  in  each  count  of  its  amended 
petition  wherein  the  said  claim  was  not  a 
legal  claim  against  said  county  of  Elk,  and 
wherein  the  defendant  had  no  lawful  right 
to  receive  the  same,  and  to  set  out  fully 
wherein  said  claim  was  unauthorized  by  and 
in  violation  of  law.  (5)  That  the  plaintiff  be 
required  to  set  out  separately  in  each  count 
of  its  amended  petition  when  demand  was 
made  on  this  defendant  to  pay  or  return  to 
the  plaintiff  or  the  county  treasury  any  of 
the  sums  sued  for  In  this  action,  and  how 
said  demand  was  made,  and  by  whom  made. 
(6)  That  the  plaintiff  be  required  to  set  out 
fuUy  In  its  amended  petition  wherein  action 
could  not  be  commenced  against  the  defend- 
ant on  the  several  causes  of  action  pretended 
to  be  set  up  in  the  plaintifTs  amended  peti- 
tion, and  who,  if  any  one,  prevented  the  com- 
mencement of  said  suit,  and  how  the  plain- 
tiff was  prevented  from  commencing  suits 
against  the  defendant  on  the  said  several 
claims  sued  for  in  this  action,  and  In  what 
way  the  plaintiff  was  prevented  from  com- 
mencing suit  on  said  claim,  and  who  pre- 
vented said  claims  from  being  sued  on.  (7) 
That  the  plaintiff  be  required  to  sei)aratel} 


Digitized  by 


Google 


1084 


PAOIPIO  REPORTER,  Vol.  40. 


(En. 


state  and  number  its  several  causes  of  ac- 
tion. Said  motion  was  overruled  by  the 
court,  and  excepted  to  by  the  defendant. 

The  motion  of  the  defendant  to  require 
plaintiff  to  make  its  petition  more  deflnlteand 
certain  in  certain  particulars,  and  to  make  each 
count  of  the  amended  petition  more  definite 
and  certain,  should  have  been  sustained.  The 
petition  does  not  show  in  what  respect  the 
claims  that  are  alleged  to  have  been  unlaw- 
fully allowed  by  the  commissioners  and  paid 
out  of  the  county  fund  were  illegal,  nor  for 
what  services  the  claims  were  presented. 
The  petition  should  contain  a  statement  of 
facts  In  plain  and  concise  language,  without 
repetition,  showing  on  wliat  account  the 
claims  alleged  to  have  been  unlawfully  paid 
were  allowed,— whether  for  services  as  a 
member  of  the  board  of  county  commission- 
ers, or  whether  claims  for  other  and  different 
services  outside  of  those  peitainlng  strictly 
to  his  fees  as  a  member  of  the  board  of  coun- 
ty commissioners.  The  petition  is  also  de- 
fective in  not  stating  wherein  the  defendant. 
Roe,  did  not  honestly  and  faithfully  dis- 
charge and  perform  the  duties  of  his  office  as 
county  commissioner.  The  averment  In  the 
petition  is  simply  a  conclusion,  without  a 
statement  of  any'  facts  in  relation  to  the  man- 
ner in  which  the  defendant.  Roe,  did  perform 
his  duties  as  a  commissioner  of  Klk  county, 
nor  does  the  petition  anywhere  show  where- 
in the  defendant  had  no  lawful  right  to  re- 
ceive the  money  that  was  allowed  him  by  the 
commissioners  and  paid  out  of  the  county 
funds  of  Elk  county.  T)ie  allegation  in  the 
petition  that  action  could  not  be  commenced 
against  the  defendant  on  the  several  causes 
of  action  as  set  up  in  its  amended  petition 
states  no  fact  why  suit  could  not  be  com- 
menced against  the  defendant  while  the  other 
two  members  of  the  board  of  commissioners 
remained  in  office,  nor  does  it  allege  any  fact 
to  show  how  the  defendant  had  prevented 
the  commencement  of  suit  on  the  several 
claims  sued  on  in  the  petition.  The  court 
erred  In  not  sustaining  the  motion  to  require 
the  plaintiff  to  amend  Its  petition  in  these 
and  other  particulars. 

After  the  court  had  overruled  the  motion 
of  the  defendant  to  require  the  plaintiff  to 
make  its  petition  more  definite  and  certain, 
the  defendant  filed  a  demurrer  to  the  amend- 
ed petition  of  the  plaintiff,  setting  forth  two 
causes  of  demurrer  thereto:  (1)  That  the 
several  causes  of  action  of  plaintiff's  peti- 
tion are  improperly  Joined;  (2)  that  the  plain- 
tiff's petition,  and  each  cause  of  action  at- 
tempted to  be  set  out  in  plaintiff's  petition 
separately,  for  that  plaintiff's  amended  peti- 
tion does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action  in  favor  of  the  plain- 
tiff and  against  the  defendants.  The  demur- 
rer of  the  defendants  was  sustained,  as  to 
N.  Monna  and  J.  B.  Dobyns,  to  plaintiff's 
amended  petition,  and  overruled  as  to  R.  W. 
111.  Roe,  and  Judgment  was  rendered  by  the 


court  anstainlng  the  demurrw  of  N;  Monna 
and  J.  B.  Dobyns  against  the  plaintiff,  and 
for  their  costs;  and  the  defendant,  Roe,  ex- 
cepted to  the  Judgment  of  the  court  in  over- 
ruling the  demurrer  as  to  himself,  and  the 
case  comes  to  this  court  on  the  petition  in 
error  of  Roe  alone. 

Plaintiff's  action  Is  based  oa  section  39, 
c.  25,  Gen.  St  18S9,  to  recover  back  unau- 
thorized fees  and  money  received  by  Roe 
while,  acting  as  one  of  the  members  of  the 
board  of  county  commissioners.  Under  this 
section  all  fees,  costs,  or  other  allowances, 
of  any  fees,  obtained  from  or  allowed  agalnsi 
any  county,  when  the  same  are  not  author- 
ized by  law  and  not  refunded  on  demand, 
may  be  recovered  back  in  a  civil  actlcm  in 
the  name  of  a  proper  county  in  any  court 
of  competent  Jurisdiction,  and  on  rendering 
Judgment  in  any  such  case  the  Justice  or 
the  court  rendering  the  same  shall  add  lOU 
per  c^it.  to  the  same,  to  go  to  the  county, 
and  also  a  fee  tyt  |10  if  .in  a  Justice  court, 
and  $25  if  in  the  district  court,  to  go  to  the ' 
county  attorney  or  other  person  prosecuting 
the  same.  This  Is  a  penal  statute,  and  the 
action  to  recover  the  penalty  should  be  com- 
menced within  one  year,  or  else  it  is  barred 
by  the  statute  of  limitation.  Section  18,  a 
SO,  Oen.  SL  1889,  defines  the  different  pe- 
riods of  limitation  in  cases  other'  than  for 
the  recovery  of  real  estate.  Subdivision  4 
provides: '  "Within  one  year  an  action  for 
Ubel,  slander,  assault,  battery,  malicious 
prosecution  or  false  imprisonment,  and  ac- 
tion upon  a  statute  for  penalty  or  forfeiture, 
except  where  the  statute  imposing  It  pre- 
scribed a  different  limitation."  The  petition 
in  the  case  shows  that  this  action  is  prose- 
cuted for  the  recovery  of  a  penalty  pre- 
scribed by  statute,  and  also  showing  that 
the  action  was  not  commenced  within  one 
year  from  the  time  the  money  is  alleged  to 
have  been  received  by  Roe.  The  action  Is 
barred  by  the  statute  of  limitation.  It  was 
attempted  in  the  amended  petition  to  show 
such  state  of  facts  as  suspended  the  statute 
of  limitation  by  stating  that  the  action  could 
not  be  commenced  within  one  year  after  the 
receipt  of  the  several  sums  of  money  men- 
tioned in  the  amended  petition  by  reason  ot 
the  commissioners'  refusal  to  allow  the  same 
to  be  prosecuted  on  behalf  of  the  board  of 
county  commissioners,  but  It  Is  nowhere  al- 
leged that  the  board  of  county  commis- 
sioners interferred  to  prevent  the  bringing 
of  suits  for  the  recovery  of  the  mon^  with 
the  legal  penalty.  It  is  alleged  that  the 
county  attorney  had  commenced  a  civil  ac- 
tion In  the  district  court  against  the  commis- 
sionera  and  each  of  them  to  recover  part  of 
the  money  unlawfully  a]H>r(9rlated,  and  to 
determine  by  Judicial  decision  whether  the 
commissioners  or  either  of  them  wec«  by 
law  entitled  to  receive  any  part  of  said 
money,  which  said  action  was  defeated  and 
a  hearing  on  the  merits  thereof  prevented 
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by  the  combined  efforts  of  Roe,  Marahall, 
and  Crooks,  upon  tbe  sole  ground  tliat  tlie 
said  county  attorney  commenced  the  acti(Hi 
without  the  knowledge  or  consent  or  with- 
out the  authority  of  the  commissioners,  and 
attaches  a  copy  of  the  record  of  such  pro- 
ceedings to  the  petition,  and  makes  them  a 
part  of  the  amended  petition.  Upon  ezam- 
iuation  of  the  record  it  is  shown  that  the 
summons  was  quashed  on  motion  because  It 
was  improTidoitly  issued,  the  plaintiff  not 
liavlng  given  bond  for  costs,  and  not  be- 
cause of  the  Interference  of  the  commis- 
sioners. The  claim  is  rested  on  the  simple 
fact  that  Roe  was  a  county  commissioner, 
and  the  sums  unlawfully  appropriated  by 
the  commissioners  could  not  be  collected 
or  received  from  said  commissioners  while 
they  or  either  two  of  them  remained  in  of- 
fice, nor  could  an  action  be  prosecuted  there- 
for. This  claim  cannot  be  sustained. 
These  facts  are  not  such  an  exception  as 
would  prevent  the  running  of  the  statute  of 
limitation.  It  is  made  the  duty  of  the  coun- 
ty attorneys  to  appear  in  the  several  courts 
of  their  respective  counties,  and  prosecute 
and  defend  on  behalf  of  the  people  all  suits, 
applications,  or  motions,  civil  or  criminal, 
arising  under  the  laws  of  this  state,  in 
which  the  state  or  county  is  a  party  or  In- 
terested. He  baa  the  full  legal  right  to  use 
the  name  of  the  state  or  board  of  county 
commissioners  in  the  prosecution  of  any 
case  in  which  the  state  or  county  is  inter- 
ested, and  the  board  of  county  commission- 
ers have  no  power  or  control  over  his  action 
In  the  premises;  and  it  Is  further  made  the 
duty  of  the  county  attorney,  in  case  any 
county  commissioners  shall  be  guilty  of  a 
violation  of  any  of  the  provisions  of  chapter 
25,  Gen.  St.  1889,  to  prosecute  him  for  a 
misdemeanor;  and  If  any  commissioner  shall 
be  found  guilty  of  a  violation  of  any  of  the 
provisions  of  said  chapter,  he  shall  be 
deemed  guilty  of  a  misdemeanor,  and,  on 
conviction  thereof,  be  fined  in  a  sum  not 
exceeding  $000  or  by  imprisonment  In  the 
county  Jail  for  a  term  not  exceeding  one 
year,  or  by  both  such  fine  and  imprisonment. 
In  additi<m  to  such  fine  and  Imprisonment, 
every  oflicer  who  shall  be  convicted  of  any 
official  misdemeanor  or  misconduct  In  of- 
fice, or  who  shall  be  convicted  of  any  of- 
fense, shall  forfeit  his  office.  So  if  the 
county  commissioners  of  Elk  county  had 
violated  the  law  in  the  manner  claimed, 
the  county  attorney  had  full  power  and 
authority  to  prosecute  them  and,  if  found 
guilty,  have  them  removed  from  <^ce. 
A  member  of  the  board  of  county  commis- 
sioners is  not  the  sole  manager  of  the  af- 
fairs of  the  county,  nor  have  all  the  mem- 
bers of  the  board  the  power  to  prevent  a 
prosecution  of  either  civil  or  criminal  ac- 
tion for  misconduct  in  office.  The  right  to 
bring  an  action  and  prosecute  the  same  to 
final  judgment  is  vested  in  the  county  attor- 


ney, and  the  members  of  the  board  of  coun- 
ty commissioners  have  no  control  over  him 
In  the  matter.  The  right  to  bring  an  ac- 
tion existed  all  the  time. 

There  are  other  reasons  why  the  demurrer 
should  have  been  sustained.  The  amended 
petition  does  not  state  facts  sufficiently  well 
pleaded  to  constitute  a  cause  of  action 
against  the  defendant.  Roe.  It  does  not  ap- 
pear from  the  amended  petition  that  the 
claims  upon  which  the  allowances  were 
made  were  not  lawful  claims  against  the 
county.  It  is  simply  alleged  that  they  were 
unlawful,  and  attaches  copies  of  the  claims 
allowed,  and  upon  the  Inspection  of  the  ex- 
hibits it  discloses  the  fact  that  the  claims 
alleged  to  have  been  illegal  were  for  services 
as  committee  in  superintending  the  construc- 
tion of  a  courthouse  and  a  building  on  the 
poor  farm.  For  all  that  appears  In  the 
amended  petition,  the  claims  were  legal  and 
properly  allowed.  There  are  other  imper- 
fections in  the  amended  petition  that  are 
not  necessary  to  be  passed  upon  by  this 
court.  There  are  various  other  objections 
and  exceptions  urged  by  counsel  in  the  argu- 
ment of  the  case,  which  arose  during  the 
ti-ial  of  the  case,  and  in  the  motion  for  new 
trial,  which  are  not  necessary  to  be  passed 
upon  from  the  view  taken  of  this  case,  as 
the  case  will  have  to  be  reversed  for  errors 
already  pointed  out,  and  as  the  plaintiff  be- 
low cannot  so  amend  its  petition  as  to  en- 
title it  to  recover  against  the  defendant. 
The  judgment  of  the  district  court  Is  re- 
versed, and  the  case  remanded,  with  direc- 
tion to  sustain  the  demurrer  of  Roe  to  the 
amended  petition,  and  render  judgment 
against  the  plaintiff  for  costs  of  suit  All 
the  Judges  concurring. 


a  Kan.  App.  261) 

MANNEN,  Sheriff,  v.  STBBBIN8. 

{Court  of  Appeals  of  Kansas.  Southern  Depart- 
ment, B.  D.     July  16,  1895.) 

Trial— Submission  of  Speciai,  Issces— Piiaud- 

ULENT  COSTEYASCEg. 

1.  The  district  court  may,  of  Its  own  mo- 
tion, submit  special  questions  of  fact  to  the  jury 
in  a  case  at  law  as  well  as  in  equity. 

2.  Certain  instructions  examined,  and  Udd 
properly  refused. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Wilson  county; 
L.  Stlllwell,  Judge. 

Replevin  by  Amos  Stebblns  against  A.  J. 
Mannen,  sheriff  of  Wilson  county.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

S.  S.  Kirkpatrick,  for  plaintiff  In  error. 
Hudson  &  Reed,  for  defendant  in  error. 

COLE,  J.  In  1889,  and  for  some  time  pri- 
or thereto,  J.  W.  Rowe  was  engaged  in  the 
mercantile  business  at  Coy  ville,  Wilson  coun- 
ty, Kan.    While  so  engaged,  he  borrowed  of 
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Amos  Stebblns  $800.  Stebbias  also  became 
security  for  Rowe  to  a  further  amount  of 
$400.  Rowe  was  also  indebted  to  certain 
wholesale  merchants  for  goods  purchased, 
among  the  firms  beiug  Barton  Bros,  and 
Smith,  Heddens  &  Co.  About  April  1,  1889, 
Rowe  sold  his  stocic  of  goods  to  Stebbins,  the 
consideration  being  the  cancellation  and  re- 
turn of  the  notes  giren  by  Rowe  to  Stebbins 
for  the  money  borrowed,  the  payment  by 
Stebbins  of  the  amounts  for  which  he  was 
security^  and  some  $250  in  cash.  After  the 
transfer  of  the  goods  to  StcUums,  but  before 
the  payment  of  the  cash  balance,  Barton 
Bros,  and  Smith,  Heddens  &  Co.  attached 
the  goods  on  the  ground  of  fraud;  and  Steb- 
bins brought  this  action  in  replevin  in  the 
district  court  of  Wilson  county  against  Man- 
hen,  the  oflBcer  who  made  the  levy.  The  Ju- 
ry rendered  a  genial  verdict  in  favor  of  fhe 
plaintiff  below,  and  also  answered  certain 
special  questions  of  fact  submitted  by  the 
court  upon  its  own  motion,  and  over  the  ob- 
jection of  defendant  below.  From  a  Judg- 
ment upon  said  v^dict  the  sheriff  brings  the 
case  here. 

Tlie  plaintiff  in  error  complains  first  be- 
cause the  court,  of  its  own  motion,  and  over 
his  objection,  submitted  certain  special  ques- 
tions of  fact  to  the  Jury;  and  counsel  argues 
in  his  brief  that  there  is  no  authority  for  the 
court  to  do  so,  excepting  in  an  equity  case. 
We  think  the  position  hot  well  taken.  In 
Thomp.  Trials,  §  2673,  the  rule  is  thus  laid 
<lown:  "But  the  court  does  not  require  a  re- 
quest to  be  made  by  either  party  to  put  it 
into  motion,  for  it  may  of  its  own  motion 
submit  Interrogatories  to  the  Jury,  which  will 
liave  the  same  effect  as  If  r&quested."  And 
in  Warden  v.  Reser,  38  Kan.  86,  16  Pac.  60, 
it  was  held  that  the  court  did  not  commit  er- 
ror in  refusing  to  submit  certain  special 
questions  requested  by  one  of  the  parties  to 
the  action,  where  the  court,  of  its  own  mo- 
tion, submitted  special  questions  in  similar 
language,  and  of  like  scope  and  bearing. 
While  it  Is  generally  held,  under  a  statute 
like  our  own,  that  a  refusal  by  the  trial  court 
to  submit  proper  special  questions  upon  the 
request  of  either  party  is  material  error,  we 
think  the  rule  is  Just  as  general  that  in  the 
absence  of  such  request  the  court  may,  of 
its  own  motion,  require  the  Jury  to  specifical- 
ly find  upon  the  material  facts  in  controversy. 

Plaintiff  In  eiTor  further  complains  of  the 
rafusal  of  the  court  to  give  certain  special  in- 
structions requested  by  him.  The  first  two 
were  as  follows:  "(1)  The  Jury  are  instruct- 
ed that  if  they  find  from  the  evidence  that 
Stebbins,  before  be  had  fully  paid  for  the 
goods  in  question,  was  informed  of  the  de- 
mands of  Smith,  Heddens  &  Co.  and  Barton 
Bros.,  that  any  payment  made  thereafter 
would  be  fraudulent  as  to  such  creditors. 
(2)  If  y6n  further  find  that  before  Stebbins 
paid  for  the  goods,  and  while  he  was  still 
owing  Rowe  a  port  of  the  purchase  price,  he 


I  was  informed  of  the  attachments  offered  in 
evidence,  before  be  paid  said  sum  to  Rowe, 
!  the  transaction  was  fraudulent  as  to  such 
I  payment,  and  the  plaintiff  cannot  recover  in 
I  this  action."  We  can  see  no  error  In  the  re- 
I  f  usal  of  the  court  to  give  these  instructions. 
I  The  propositions  laid  down  in  them  are  these: 
I  That  If  one  purchase  property,  and,  before 
I  paying  in  full  for  the  same,  is  Informed  that 
!  the  person  from  whom  he  has  purchased  has 
creditors,  of  If  he  is  Informed  that  attach- 
ments have  been  placed  upon  the  goods  so 
purchased  by  creditors  of  the  one  from  whom 
he  has  purchased,  and  he  then  pays  the  bal- 
ance of  the  purchase  money,  such  payment  is 
fraudulent  as  to  such  creditors;  and  this 
without  regard  to  whether  the  sale  was  made 
with  intent  to  defraud,  or  not  This  is  not 
the  law.  The  controversy  in  this  case  was 
whether  Stebbins  took  the  goods  from  Rowe 
as  an  Innocent  purchaser,  or  not,  and  this 
question  the  trial  court  fully  and  fairly  sub- 
mitted to  the  Jury  in  its  general  Instructions. 
The  third  instruction  requested  by  plalntllT 
in  error  was  as  follows:  "(3)  If  you  find  from 
the  evidence  that  Stebbins  purchased  tbp 
goods  in  good  faith,  and  without  any  knowl- 
edge of  any  intended  fraud  on  the  part  of 
Rowe,  but,  before  paying  the  purchase  price 
in  full,  ascertained  and  was  Informed  of  the 
fraudulent  Intent  of  Rowe,  Stebbins  can  only 
be  protected  to  the  extent  of  the  payments 
actually  made,  or  obligations  actually  and  in 
good  faith  assumed,  before  receiving-  notice 
of  the  fraudulent  intent  of  Rowe;  and  any 
payment  made  to  Rowe  after  receiving  notice 
of  the  fraudulent  intent  of  Rowe  would  be  in 
fraud  of  the  creditors  of  Rowe,  and  Stebbins 
cannot  be  protected  in  such,  payment 
Knowledge  of  the  Issuance  of  the  attach^ 
ments  against  the  property  of  Rowe  by  bis 
creditors  would  be  sufficient  notice  to  Steb- 
bins, and  a  payment  to  Rowe  after  notice  of 
the  Issuance  of  the  attachments  against  the 
property  of  Rowe  would  be  fraudulent  as  to 
creditors,  and  Stebbins  would  not  be  pro- 
tected in  such  payments."  This  Instruction, 
as  requested,  was  properly  refused.  The 
mere  issuance  of  an  attachment  order  la  no 
proof  of  fraud,  but  merely  that  some  one  has 
alleged  fraud.  In  this  case,  however,  the 
first  question  of  fact  which  was  submitted 
to  the  Jury  by  the  court  was  as  follows: 
"Did  Rowe  sell  the  goods  in  controversy  to 
Stebbins  with  the  intention  on  the  part  of 
him  (said  Rowe)  to  hinder,  delay,  or  defraud 
his  creditors?"  This  question  the  Jury  an- 
swered In  the  negative,  and  we  think  there 
was  sufficient  evidence  to  sustain  such  an- 
swer. If  there  was  no  fraud  in  the  transac- 
tion, on  the  part  of  Rowe,  the  attaching  cred- 
itors and  sheriff  had  no  right  to  the  goods: 
and,  the  jury  having  found  this  material  fact 
against  the  theory  of  plaintiff  in  error,  the 
failure  upon  the  part  of  the  court  to  give  the 
Instruction  requested,  even  if  properly  fram- 
ed, would  not  have  been  material  or  prejudl- 
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cial  error.  City  of  Kinsley  r.  Morse,  40  Kan. 
577,  20  Pac.  217.  There  being  no  material  er- 
ror in  the  record,  the  Judgment  of  the  dis- 
trict coui-t  is  affirmed.  All  the  judges  con^ 
earring. 


a  Kan.  App.  232) 

KAHR  T.  BURNS. 

(Conrt  of  Appeals  of  KanRan,  Southern  Depart- 
ment,  E.  D.    July  16,  1895.)" 

Lis  Pendbns— Dismissal  of  Actios. 

Ids  pendens  exists  only  daring  the  pen- 
dency of  an  action,  and  a  dismissal  of  the  action 
defeats  lis  pendens  as  to  a  grantee  of  the  hold- 
er of  the  legal  title  without  actual  notice. 

(Syllabus  by  the  Court.) 

Error  to  district  court,  Miami  county;  J. 
X.  Burris,  Judge. 

Action  by  Margaret  H.  Karr  against  Mil- 
ton E.  Karr  and  Flora  E.  Burns.  Judgment 
in  favor  of  Burns,  and  plaintiff  brings  error. 
Affirmed. 

John  C.  Sheridan,  for  plaintiff  in  error. 
Sheldon  &  Sheldon,  for  defendant  in  error. 

COLE,  J.  On  December  20,  1888,  Margaret 
H.  Karr  filed  her  petition  in  the  district  court 
of  Miaul  county,  alleging  grounds  for  dirorce 
from  her  .  husband,  William .  Karr.  She  also 
made  W.  H.  Karr  and  Milton  E.  Karr  par- 
ties defendant  in  eaid  action,  and  alleged  as 
a  cause  of  action  against  them  that  in  1883 
her  husband,  with  their  joint  means  of  her- 
self and  husband,  purchased  lots  8  and  9,  in 
block  11,  in  Fontano,  said  county,  and  ttiat 
the  deed  for  said  property  was  made  in  the 
name  of  her  husband,  William  Karr,  but  tliat 
said  William  KaiT  did  not  record  said  deed, 
and  that  afterwards  he  returned  the  same  to 
the  grantor,  who,  at  the  request  of  the  said 
William  Karr,  destroyed  said  deed,  and  on 
May  20,  1886,  executed  a  second  deed  to  Mil- 
ton E.  Karr,  who,  on  May  21,  1880,  placed 
said  deed  of  record,  and  gave  a  mortgage  up- 
on said  premises  to  William  H.  Karr;  and 
she  further  claims  In  said  petition  that  ail 
these  acts  after  the  procurement  of  the  deed 
were  for  the  purpose  of  defrauding  her  of  her 
interest  in  the  premises  as  the  wife  of  Wil- 
liam Karr.  A  summons  was  served  personal- 
ly upon  William  Karr  ou  January  18,  1889, 
and  on  William  H.  Karr  and  Milton  E.  Karr 
on  December  28,  1888,  and,  issues  having 
been  joined  in  said  action,  the  cause  came  on 
for  trial  June  22,  1880,  whereupon  W.  H. 
Karr  and  Milton  E.  Karr  objected  to  the  in- 
troduction of  evidence  under  said  petition  on 
the  ground  of  misjoinder  of  parties  and  causes 
of  action,  and,  the  objection  having  been  sus- 
tained, Margaret  H.  Karr  dismissed  her 
cause  of  action  without  prejudice  as  to  the 
defendants  so  objecting,  and  proceeded  to  trial 
upon  her  action  against  William  Karr,  and  on 
July  2,  1889,  the  court  granted  her  a  divorce 


and  a  judgment  for  alimony  in  the  sum  of 
$500,  and  costs  of  suit  The  court  further 
decreed  that,  as  the  action  had  been  dismiss- 
ed as  to  W.  H.  Karr  and  Milton  E.  Karr,  he 
could  make  no  order  as  to  the  real  estate  de- 
scribed in  the  petition.  On  the  same  day  that 
Margaret  H.  Karr  dismissed  her  cause  of  ac- 
tion, as  to  William  H;  Karr  and  Milton  E. 
Karr  she  commenced  a  new  action  against 
them,  and  also  joined  as  a  party  defendant 
Flora  E.  Burns,  who,  on  the  4th  day  of  Jan- 
uary, 1889,  bad  loaned  MUton  E.  Karr  $300, 
and  taken  as  security  therefor  a  mortgage 
upon  the  real  estate  above  described.  In  her 
petition  in  the  second  action  Margaret  H. 
Karr  alleged  substantially  the  same  facts 
with  reference  to  the  real  .estate  as  in  her 
former  petition,  and  further  alleged  that  the 
mortgage  given  by  Milton  E.  Karr  to  Flora 
E.  Burns  was  fraudulently  executed  and  de- 
livered, and  that  at  the  time  of  receiving  the 
same  the  said  Flora  E.  Burns  well  knew  that 
the  conveyance  of  the  premises  referred  to  in 
the  mortgage  to  Milton  E.  Karr  was  fraud- 
ulent and  void;  and  said  Margaret  H.  Karr 
asked  that  the  conveyance  to  Milton  E.  Karr 
be  set  aside,  that  the  title  to  said  premises  be 
decreed  to  be  in  William  Karr,  that  the 
mortgage  to  Flora  E.  Burns  be  declared  null 
and  void,  that  whatever  interest  William  H. 
Karr  might  claim  in  said  premises  be  held 
void,  and  for  such  further  relief  as  she  might 
in  equity  be  entitled  to.  Milton  E.  Karr  was 
personally  served  with  a  siunmons  in  said 
action  on  June  22,  1889,  but  said  service  was 
afterwards  quashod  upon  motion,  and  service 
by  publication  was  then  made  upon  William 
H.  Karr  and  M.  B.  Karr.  The  defendant 
Flora  E.  Bums  Hied  an  answer  and  cross  pe- 
tition in  said  section,  denying  the  allegations 
of  the  petition,  and  asking  for  a  foreclosure  of 
her  mortgage  upon  the  real  estate  in  dispute. 
The  defendant  Milton  E.  Karr  filed  his  demur- 
rer to  the  petition  of  Martraret  H.  Karr,  and 
the  said  demurrer  coming  on  to  be  heard, 
thereupon  said  Margaret  H.  Karr  dismissed 
said  action  without  prejudice,  and  at  the 
same  time  obtained  leave  of  the  coui-t  to  an- 
swer the  cross  petition  of  Flora  E.  Bums.  In 
her  answer  to  said  cross  petition,  which  an- 
swer was  filed  October  11,  1889.  Margaret  H. 
Karr  alleged  a  title  to  said  real  estate  in 
William  Karr,  and  that  at  the  time  of  the  ex- 
ecution and  delivery  of  the  note  and  mort- 
gage described  in  the  cross  petition  she,  the 
i«ii(l  Margaret  H.  Karr,  was  the  wife  of  said 
William  Karr,  and  was  possessed  of  a  home- 
stead right  in  said  real  est.ite,  which  she  had 
never  conveyed,  and  that  she  was  at  the  date 
of  filing  said  answer,  and  for  a  long  time 
prior  had  been,  occupying  said  real  estate  for 
a  homestead.  She  further  recited  in  said  an- 
swer the  allegations  contained  in  the  petition 
theretofore  filed  by  her  against  William  Karr, 
M.  E.  Karr,  and  W.  H.  Karr,  and  the  va- 
rious procee<llng8  had  in  said  case,  and  which 
are  hereinbefore  described,  including  the  de- 
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cree  obtained  against  William  Karr;  and  al- 
leged that  she  bad  caused  execution  to  Issue 
against  the  said  real  estate,  and  tliat  a  judg- 
ment wliicb  sbe  bad  obtained  against  Wil- 
liam Karr  was  In  full  force  and  effect,  and 
that  no  part  bad  been  paid  or  satisfied;  and 
she  asks  that  the  note  and  mortgage  of  Flora 
E.  Burns  be  declared  no  lien  upon  said  real 
estate  as  against  the  claim  of  said  Margaret 
H.  Karr,  and  she  further  asks  that  William 
Karr  be  declared  owner  of  said  property,  and 
that  Milton  B.  Karr  be  declared  to  have  no  In- 
terest therein.  The  defendant  Flora  E.  Burns 
replied  to  the  answer  of  Margaret  H.  Karr, 
and  alleged  in  said  reply,  in  addition  to  the 
general  denial,  that  Margaret  H.  Karr  mar- 
ried William  Karr  in  1871,  and  separated  from 
him  In  January  of  188G,  and  that  sbe  never  aft- 
erwards lived  with  bim,  nor  did  sbe  afterwards 
keep  bouse  in  the  state  of  Kansas.  And  fur- 
ther, said  Margaret  H.  Karr  did  not  occupy 
said  premises  as  a  homestead  for  three  years 
prior  to  said  filing  of  the  said  reply,  and  that, 
if  she  was  now  so  occupying  it,  it  was  for  the 
purpose  of  defrauding  said  Flora  E.  Bums. 
She  further  alleged  that  at  the  time  of  the 
execution  and  delivery  of  her  said  notes  and 
mortgage  the  said  premises  described  there^ 
in  were  not  occupied  by  any  of  the  parties  of 
Ibis  suit,  either  as  a  homestead  or  otherwise. 
She  further  alleged  the  bringing  of  the  ac- 
tion for  divorce  above  described,  and  the  dis- 
missal of  said  action  as  to  William  H.  Karr 
and  Milton  E.  Karr,  and  that  no  Judgment 
was  brought  therein  aflTectlng  said  real  es- 
tate. She  also  recited  the  proceedings  bad  In 
the  action  in  which  said  reply  was  had,  in- 
cluding the  dismissal  of  said  suit  This  cause 
afterwards  came  on  to  be  beard  upon  the  is- 
sues joined  by  the  defendant  Flora  B.  Bums 
and  Margaret  H.  Karr.  The  cause  was  tried 
to  the  court,  a  jury  having  been  waived,  and 
a  decree  rendered  foreclosing  the  mortgage 
of  Flora  B.  Bums,  and  declaring  the  amount 
due  thereupon  the  first  lien  upon  the  real 
estate  In  dispute,  and  a  judgment  of  Margaret 
H.'  Karr  for  alimony  a  second  lien  upon  said 
premises.  The  decree  further  ordered  the 
sale  of  said  premises  and  the  application  of 
the  proceeds  as  follows:  First,  to  the  pay- 
ment of  the  costs  of  said  suit  and  of  said 
i;ale;  second,  to  the  payment  of  the  judgment 
of  Flora  E.  Bums,  with  Interest  thereon; 
third,  to  the  payment  of  the  costs  of  the  ac- 
tion brought  by  Margaret  H.  Karr  for  di- 
vorce; and  fourth,  to  the  payment  of  the 
judgment  for  alimony  of  Margaret  H.  Karr. 
Prom  the  said  decree,  as  well  as  the  ruling 
of  the  court  in  refusing  to  set  aside  the  same 
and  grant  a  new  trial,  the  plaintiff  In  error 
brings  the  case  to  this  court. 

Two  questions  are  presented  for  our  consid- 
eration, the  first  being  Jurisdictional.  It  is 
suggested  by  the  brief  of  defendant  In  error 
that  William  Karr  and  M.  E.  Karr  are  neces- 
sary partdes  in  this  proceeding  in  error,  and 
that  the  cause  should  be  dismissed  because 


of  the  failure  of  the  plaintiff  In  error  to  bring 
them  into  this  court  The  point  Is  not  well 
taken.  Both  of  these  parties  were  bound  by 
■the  decree  made  by  the  trial  conrt,  and  nea-  _ 
tber  of  them  excepted  to  the  same,  and  the ' 
decree,  therefore,  is  final  as  to  them,  and  no 
judgment  rendered  in  this  court  would  affect 
their  rights.  It  is  true  that  Margaret  H. 
Karr  had  dismissed  her  cause  of  action  In  the 
court  below  against  both  defendants,  but  at 
the  time  of  said  dismissal  the  answer  and 
cross  petition  of  Flora  B.  Bums  had  been 
filed,  and  said  William  Karr  and  M.  E.  Karr. 
having  been  propwly  served,  were  boimd  to 
take  notice  of  all  pleadings  thereafter  filed  in 
said  cause.  The  main  question  in  this  case 
Is  whether  the  doctrine  of  lis  pendens  applies 
under  the  pleadings  and  evidence  in  this  case, 
and  whether  Flora  B.  Bums  was  a  pendente 
nte  incumbrancer.  Most  of  the  essential 
facts  in  this  case  are  clearly  shown  by  the 
evidence.  There  can  be  no  doubt  that  in  1883 
WUliam  Karr  purchased  the  real  estate  In 
question,  and  that  the  deed  therefor  was  at 
that  time  made  to  bim,  but  was  never  re- 
ceded. In  1886,  Margaret  H.  Karr  was  111, 
and  went  to  Indiana,  and  from  there  to  Ohio. 
She  remained  away  2V4  years,  and,  whUe 
there  Is  not  a  great  deal  of  evidence  <«  the 
subject,  it  fairly  appears  that  she  did  not  In- 
tend to  return  and  live  with  William  Karr. 
About  the  time  of  her  departure,  William 
Karr  returned  the  deed  to  the  premises  in  dis- 
pute to  the  grantor  named  therein,  and  pre- 
vailed upon  the  said  grantor  to  execute  and 
deliver  a  second  deed,  conveying  said  prem- 
ises to  Milton  B.  Karr,  who  was  a  son  <^  the 
said  William  Karr  by  a  former  marriage. 
While  It  does  not  fully  appear  that  the  means 
of  Mrs.  Karr  were  used  In  the  original  pnt- 
chase,  it  does  appear  that  the  property  was 
bought  with  the  money  of  William  Karr,  or 
the  joint  means  of  William  Karr  and  wife, 
and  that  Milton  E.  Karr  had  not  paid  any  of 
the  purchase  price  of  the  said  real  estate; 
and  there  is  no  doubt,  under  the  evidence, 
that  William  Karr  to(A  this  course  In  regard 
to  the  property  for  the  purpose  of  placing  it 
beyond  the  reach  of  his  wife.  The  evidaice 
further  shows  that  Milton  B.  Karr  placed  bis 
deed  of  record  on  May  21,  1886.  The  prop- 
erty described  in  the  deed  was  rented  to  a 
tenant,  and  was  never  occupied  by  William 
Karr  and  bis  wife,  or  either  of  them,  from 
the  time  of  the  recording  of  said  deed  until 
after  the  decree  of  divorce  In  the  action  of 
Margaret  H.  Karr  vs.  William  Karr,  which 
was  in  July,  1889.  It  also  clearly  appears 
that  Flora  B.  Bums  had  no  actoal  knowl- 
edge of  the  fraud  on  the  part  of  WHllam  Karr 
and  Mijton  E.  Karr,  and  no  knowledge  of  any 
of  the  dlfiiculties  between  the  parties,  and 
that  the  loan  was  made  by  an  agent  of  hers 
in  good  faith.  The  application  of  the  doc- 
trine of  lis  pendens  is  one  which  has  been 
Invoked  since  the  earliest  cases,  and  the  mie 
as  finally  laid  down  In  the  reports  of  this 
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country  seems  to  be  that,  In  order  for  the 
doctrine  to  be  applied,  the  action  must  be 
properly  brought,  so  that  the  court  shall 
haye '  jurisdiction  over  the  iterson  and  prop- 
erty, and  must  be  vigorously  and  continuous- 
ly prosecute;  and,  as  Is  stated  In  Freeman 
on  Judgments  (section  203).:  "If  a  suit  were 
not  prosecuted  with  effect  as  If  at  law.  It 
were  discontinued,  or  the  plaintiff  suffered 
nonsuit;  or  if,  in  chancery,  the  suit  were 
dismissed  for  want  of  prosecution,  or  for  any 
other  cause,  not  on  the  merits;  or  if,  at  law 
or  In  chancery,  any  suit  abated,— although 
in  all  such  cases  a  new  action  could  be 
brought,  it  could  not  affect  a  purchaser  dur- 
ing the  pendency  of  the  first  suit"  There 
is  grave  doubt  in  this  case  whether  the  plain- 
tiff In  error  has  ever  placed  herself  in  a  posi- 
tion to  enforce  the  doctrine  of  lis  pendens  as 
against  Flora  B.  Bums.  The  action  which 
she  brought  against  William  Karr,  Milton  E. 
Karr,  and  William  H.  Karr  proceeded  to 
final  decree  after  a  dismissal  as  to  Milton  B. 
Karr  and  W.  H.  Karr,  and  this  dismissal 
seems  to  have  been  becatise  of  a  ruling  of  the 
court  below  sustaining  an  objection  to  the 
introduction  of  evidence  as  to  these  defend- 
ants because  of  misjomder  of  parties  and 
causes  of  action.  If  the  action  was  not  prop- 
erly brought  as  to  Milton  E.  Karr,  in  whom 
the  legal  title  to  the  property  in  dispute  rest- 
ed, then  the  doctrine  of  Us  pendens  could 
not  be  enforced  as  to  a  bona  fide  purchaser  or 
mortgagee  i>ending  such  action.  But,  with 
onr  view  of  this  case,  it  Is  not  necessary  to 
decide  whether,  in  the  first  Instance,  the 
plaintiff  in  error  placed  herself  in  such  posi- 
tion in  the  bringing  of  her  cause  of  action  au 
to  iiermlt  the  enforcement  of  the  doctrine  of 
lis  pendens.  As  appears  by  the  record,  the 
first  action  brought  by  the  plaintiff  In  error 
was  dismissed  on  June  22,  1888,  as  to  the 
defendants  Milton  E.  Karr  and  W.  H.  Kart, 
and,  while  a  new  action  was  commenced  im- 
mediately by  the  filing  of  a  petition  in  which 
Milton  B.  Karr  and  Flora  B.  Bums  were  both 
made  defendants,  this  action  of  plaintiff  In 
error  was  also  dismissed,  and  the  cause  pro- 
ceeded to  trial  upon  issues  framed  between 
Flora  E.  Bums  and  Margaret  H.  Karr.  It  is 
true  that  the  answer  filed  by  Margaret  H. 
Karr  to  the  cross  petition  of  Flora  E.  Bums 
sets  up  the  same  facts  that  form  a  x>art  of 
her  petition  and  original  action  for  divorce, 
and  also  of  the  one  filed  by  her  in  her  second 
action;  and,  while  the  record  does  not  dis- 
close the  exact  date  at  which  the  second  dis- 
missal took  place,  yet  it  does  disclose  that 
there  was  a  lapse  of  time  between  the  dis- 
missal and  the  filing  of  the  answer  of  Mar- 
garet  H.  Karr  to  the  cross  petition  of  Flora 
B.  Bums,  and,  if  lis  pendens  may  be  said  to 
ever  have  existed,  it  was  certainly  defeated 
by  the  failure  of  plaintiff  in  error  to  continu- 
ously prosecute  her  action.  Olarkson  v.  Mor- 
gan, 6  B.  Mon.  441.  In  the  case  of  Tootle  V. 
Cahn,  52  Kan.  73,  34  Pac.  401,  which  was 
v.4Qp.no.l7— 69 


an  action  brought  by  the  creditoni  of  one  Min- 
er, Cahn  &  Co.  dismissed  their  cause  of  ac- 
tion, and  on  the  same  day  instituted  another 
action  against  Miner,  and  also  caused  an  or- 
der of  garnishment  to  issue,  by  which  they 
undertook  to  gai-nlsh  certain  funds  In  the 
hands  of  the  clerk  of  the  court  of  Clark 
county.  Prior  to  the  dismissal  and  commence- 
ment of  the  new  action.  Miner  had  assigned 
to  Tootle  all  his  Interest  in  said  fund.  In 
that  case  the  court  say:  "This  assignment 
and  transfer  had  been  received  and  accepted 
by  the  derk  before  any  new  action  was  be- 
gun by  Cahn  &  Co.,  or  any  garnishment  pro- 
cess had  been  served.  When  the  action  of 
Cahn  &  Co.  was  dismissed,  the  assignment 
and  transfer  became  effective,  and  left  noth- 
ing in  the  hands  of  the  clerk  to  be  seized  by 
the  process  of  garnishment  or  attachment." 
In  the  same  case  the  court  also  say:  "We 
are  unable  to  sustain  the  decision  of  the  court 
giving  priority  of  lien  or  right  in  the  fund 
to  Joseph  Cahn  &'Co.  When  that  firm  dis- 
missed Its  action  on  August  9th,  it  lost  its 
Uen  or  claim  of  lien  obtained  in  that  action." 
It  Is  true.  In  that  case  a  lien  upon  certain 
proceeds  was  sought  to  be  gained,  and  lis 
pendens  Is  in  no  way  a  Hen  upon  the  property 
sought  to  bs  affected,  but  It  would  seem  that 
the  same  rule  should  apply  In  case  of  a  dis- 
missal of  any  action,— that,  If  an  action  Is 
dismissed  for  any  purpose,  it  is  dismissed  for 
all  purposes.  McPherson  v.  Storch,  49  Kan. 
321,  30  Pac.  480.  In  Hammond  v.  Paxton,  58 
Mich.  393,  25  N.  W.  321,  the  court  say:  "The 
object  of  the  notice  is  to  prevent  the  party  to 
the  litigation  from  alienating  the  property  In 
dispute  so  as  to  affect  the  rights  of  his  op- 
ponent, and  to  bind  the  property,  in  whoseso- 
ever hands  it  may  be,  with  the  decree  when 
made  In  the  case.  Heace,  If  the  suit  were 
abandoned,  or  no  decree  made  thM'ein,  the 
purchaser  Is  not  affected  by  the  filing  of  the 
notice."  And  In  the  case  of  Grimes  v.  Cham- 
berlain, 27  Neb.  605,  43  N.  W.  395,  it  is  held 
that  "an  entry  of  dismissal  terminates  the 
Jurisdiction  of  the  court  from  ttje  cause  of  ac- 
tion presented  by  such  plaintiff,  except  for 
the  purpose  of  entering  the  order  of  dis- 
missal and  rendering  Judgment  for  costs." 
It  follows  from  these  views  that.  Flora  E. 
Biums  having  obtained  her  mortgage  in  good 
faith,  the  Judgment  of  the  trial  court  granting 
unto  said  Flora  E.  Bnm%  a  first  lien  upon 
the  premises  described  in  her  mortgage  was 
correct,  and  is  therefore  affirmed.  All  the 
Judges  concurring. 


(2g  Or.  44) 

FARMBRS'  LOAN  &  TRUST  CO.  et  al.  v. 

OREGON  PAC.  R.  CO.  et  aL 

(Supreme  Court  of  Oregon.     July  22,  1895.) 

Railboad  FoBECLosi'KE— Modification  o*  Db- 
CREE— Sale— Inadequate  Price. 
1.  The  original  decree  for  sale  of  a  rail- 
road under  the  foreclosure  of  a  trust  deed  di- 


Digitized  by 


Google 


1090 


PACIFIC  REPORTER,  Vol.  40. 


(Or. 


reeled  the  property  to  be  sold  as  an  entirety,  for 
cash,  and  that  bo  much  of  the  price  "as  is  not 
required  to  be  paid  in  cash  may  be  paid  in  re- 
ceiver's certificates."  Bdd,  that  a  subsequent, 
supplemental  order,  directing  a  sale  to  be  made 
for  cash,  in  United  States  gold  coin,  is  not  a 
modification  of  the  original  decree,  in  that  it 
does  not  allow  receiver's  certificates  to  be  re- 
ceived in  payment  of  any  part  of  the  price. 

2.  Where  an  original  decree  for  the  sale  of 
property;  under  foreclosure  of  a  trust  deed  makes 
no  provision  for  the  payment  of  taxes,  a  subse- 
quent, supplemental  decree,  providing  that  all 
tuxes  legally  due  and  owing  on  the  property  for 
a  year  prior  to  the  sale  shall  be  paid  out  of  the 
proceeds  of  the  sale,  "by  and  under  order  of 
the  court,"  is  not  objectionable,  as  modifying 
the  original  decree,  and  requiring  the  payment 
of  taxes  without  an  opportunity  to  question  their 
validity. 

3.  Where  an  original  decree  for  sale  of 
property  under  foreclosure  of  a  trust  deed  does 
not  refer  to  the  payment  of  taxes  due  on  the 
property,  a  subsequent,  supplemental  decree, 
requiring  the  purchaser  to  pay  taxes  which,  un- 
der the  statute,  it  would  be  his  duty  to  pay,  is 
not  objectionable  on  the  ground  that  it  would 
tend  to  reduce  the  amount  of  the  purchaser's 
bid,  to  the  extent  of  such  taxes. 

4.  A  foreclosure  sale  of  property  by  a  sher- 
iff on  a  date  different  from  that  designated  in 
the  decree  of  sale,  if  confirmed  by  the  court, 
will  be  valid. 

5.  In  an  action  for  the  foreclosure  of  a 
trust  deed  of  railroad  property,  there  was  no  evi- 
dence of  the  value  of  the  property,  but  there 
was  evidence  that  it  had  been  operated  under  a 
receiver  for  four  years  at  an  average  loss  per 
month  of  S6,000,  and  was  at  the  time  of  the 
sale  about  $1,000,000  in  debt,  and  had  a  bonded 
indebtedness  of  $15,000,000,  secured  by  the 
trust.deed.  At  one  of  two  previous  sales  order- 
ed, a  minimum  price  of  $1,000,000  had  been  fix- 
ed, and  at  the  other,  $1,250,000,  but  no  sale 
could  be  effected.  Held,  that  a  sale  for  $100,- 
000  in  cash  tannot  be  held  to  be  for  an  inade- 
quate consideration. 

Appeal  from  circuit  court,  Benton  county; 
J.  C.  Fullerton, -Judge. 

Action  by  the  Fanners'  Loan  &  Trust  Com- 
pany, trustee,  and  others,  against  the  Oregon 
Pacific  Railroad  Company  and  others,  for  the 
foreclosure  of  a  trust  deed.  From  a  Judg- 
ment for  plaintiffs,  defendants  appeal.  Af- 
firmed. 

This  is  an  appeal  from  an  order  confirming 
a  sale  of  railway  franchisee  and  property  on 
the  foreclosure  of  a  mortgage.  The  facts 
are  that,  the  plaintiffs  having  commenced  a 
suit  against  the  defendants  the  Oregon  Pa- 
cific Railroad  Company  and  the  Willamette 
Valley  &  Coast  Railroad  Company  to  fore- 
close a  mortgage  given  to  secure  the  pay- 
ment of  bonds  a^iountmg  to  $15,000,000,  a 
receiver  was  appointed,  and  on  April  27, 
1891,  the  defendant  companies  having,  by 
their  answers,  admitted  the  allegations  of 
the  complaint  and  supplement  thereto,  a  de- 
cree was  rendered  as  prayed  for,  wherein  the 
mortgaged  property  was  ordered  s<dd  by  the 
sheriff  of  Benton  county  to  the  highest  bid- 
der for  cash,  without  appraisement  or  right 
of  redemption;  and  said  ofilcer  was  thereby 
directed  to  require  of  the  bidder  a  deposit  of 
not  less  than  $5,000  in  cash,  to  be  applied  In 
part  payment  of  the  purchase  price  if  the 
sale  should  be  confirmed.    That  on  October 


23,  1891,  the  court  made  an  order  directing 
an  execution  to  be  issued,  and  instructing 
the  sheriff  to  accept  no  bid  less  than  $1,000,- 
000,  of  which  sum  $25,000  should  be  deposit- 
ed before  accepting  any  bid.  That,  an  exe- 
cution having  been  issued,  the  sheriff,  on  Jan- 
uary 20,  1892,  at  a  sale  of  the  property,  ac- 
cepted the  bid  of  Zephin  Job,  of  $1,000,000, 
of  which  stun  $25,000  was  deposited  with 
said  officer,  who  reported  the  sale  to  the 
court,  whereupon  an  order  was  made  that 
upon  the  payment  of  $975,000  within  30  days 
the  sale  should  be  confirmed;  but  the  bidder 
having  failed  to  make  payment  of  such  sum, 
or  any  part  thereof,  the  court,  on  November 
17th  of  that  year,  ordered  a  resale  of  the 
property,  and  directed  the  sheriff  to  accept 
no  bid  for  a  less  sum  than  $1,250,000,  of 
wlilch  $200,000  was  required  to  be  deposited 
before  any  bid  could  be  accepted.  That,  a 
second  execution  having  been  issued,  the 
sheriff  was  unable  to  sell  the  property  under 
these  terms, -and,  by  order  of  the  court,  re- 
turned the  writ  That  on  AprU  10,  1883,  the 
court  again  ordered  a  resale  of  the  property, 
and  directed  the  sheriff  to  require  a  deposit 
of  $200,000  from  the  bidder  before  any  bid 
should  be  accepted,  and  on  December  15th 
of  that  year,  another  writ  having  been  Is- 
sued, the  sheriff  accepted  the  bid  of  $200,- 
000  from  J.  J.  Beldon,  Henry  Martin,  F.  K. 
Pendleton,  S.  S.  Holllngsworth,  Joseph 
Wharton,  and  James  K.  Blair;  but  on  the 
26th  of  that  month  the  court,  upon  the  offi- 
cer's return  of  the  writ,  refused  to  confirm 
the  sale,  and  made  an  order  setting  it  aside, 
and  directing  the  retiun  of  the  deposit  That 
on  March  2,  1894,  the  court  upon  due  no- 
tice to  Zephin  Job  and  the  corixKation  to 
whom  he  had  assigned  his  right  of  pur- 
chase, made  an  order  setting  aside  the  condi- 
tional confirmation  of  the  sale  made  upon  his 
bid,  directing  a  resale  of  the  property  to  the 
highest  bidder  for  what  it  would  bring  tai 
cash,  and  instructing  the  sheriff  to  accept  no 
bid  until  $200,000  bad  been  deposited  with  Um 
by  the  bidder.  That,  another  execution  hav- 
ing been  Issued,  the  property  was  advertised 
to  be  sold  on  June  7,  1894,  but  failhig  to  re- 
ceive any  bid  therefor,  the  office:  returned 
the  writ.  That  on  October  20,  1894.  the 
court  made  another  order,  directing  a  resale 
of  the  property  on  a  day,  to  be  fixed  by  the 
sheriff,  between  the  15th  and  22d  days  of 
December  of  that  year,  and  instructing  him 
to  accept  no  bid  until  $100,000  had  been  de- 
posited; and,  a  pluries  writ  having  been  is- 
sued, the  said  officer,  after  having  duly  ad- 
vertised the-  property,  and  received  a  deposh 
of  $100,000,  accepted  a  bid  for  that  amount 
and  on  the  22d  day  of  December,  1894,  sold, 
subject  to  confirmation,  all  the  property  and 
franchises  of  the  defendant  companies  to  E. 
L.  Bonner  and  A.  B.  Hammond  for  said  sum. 
and  on  the  26th  of  said  month  returned  the 
writ.  That  on  January  3,  1805,  the  bidders 
at  said  sale  moved  for  an  order  of  conflrma- 
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tion,  while  certain  of  the  appellants,  being 
either  general  creditors  of  the  defendant  cor- 
porations, or  holding  receiver's  certiflcates, 
filed  objections  thereto,  and  "on  the  10th  of 
tliat  month  other  appellants  filed  objections 
to  the  confirmation,  all  of  which  having  been 
overruled,  the  court  made  an  order  confirm- 
ing said  sale,  from  which  order  this  appeal  is 
taken. 

Wallls  Nash,  H.  C.  Watson,  B.  C.  Bron- 
augb,  and  W.  D.  Fenton,  for  appellants. 
J.  R.  Bryson,  W.  S.  McFadden,  and  G.  G. 
Bingham,  for  respondents. 

MOORE,  J.  (after  stating  the  facts).  The 
respondents  contend  that  the  defendant  com- 
panies haying  admitted  in  their  answers  that 
they  were  Insolveat.  and  Uiat  the  value  of 
their  property  and  francliises  was  insulhcient 
to  meet  the  payment  of  the  bonds  and  over- 
due interest  coupons  secured  by  the  mortgage, 
and  no  decree  having  been  rendered  against 
them  for  any  deficiency  after  the  sale  of  their 
property,  and  not  having  made  any  objec- 
tions to  the  confirmation  of  the  sale,  they 
have  no  appealable  interest,  and  are  estop- 
ped by  the  order  of  confirmation;  that  none 
of  the  other  appellants  ever  intervened  in  the 
court  below,  or  became  itarties  to  the  record; 
that  Sanford  Bennett,  £.  0.  McShane,  and 
Bronaugh,  McArthur,  Fenton  &  Bronaugh 
are  the  only  persona  or  firms  who  filed  any 
objections  to  the  confirmation  of  sale  within 
the  time  prescribed  by  law;  that  the  appel- 
lants have  no  unity  of  Interests;  and  that 
Bronaugh,  McArthur,  Fenton  &  Bronaugh 
have  not  taken  a  cross  appeal.  Without  con- 
sidering the  respondents'  objections,  but  as- 
suming that  the  appellants  are  parties  to  the 
record,  and  properly  before  the  court,  we  will 
examine  the  case  upon  the  merits,  as  pre- 
sented by  the  record. 

The  appellants  contend  that  the  amount  bid 
for  the  property  and  franchises  was  so  gross- 
ly disproportionate  to  its  value  as  to  render 
the  order  of  confirmation  an  abuse  of  discre- 
tion, and,  while  not  expecting  the  court  to  set 
the  sale  aside  on  account  of  inadequacy  of  the 
price  alone,  yet  they  insist  that  some  ex- 
cuse should  be  foimd  for  avoiding  the  effect 
of  the  bid  in  such  cases,  and  suggest  as  an  ad- 
ditional reason  therefor  that  the  court  had 
no  jurisdiction  or  authority  at  a  subsequent 
term  to  modify  or  vary  the  provisions  of  the 
original  decree;  while  the  respondents,  ad- 
mitting the  legal  proposition  contended  for, 
insist  that  the  subsequent  orders  of  the  court 
did  not  modify  or  vary  the  original  decree, 
but  only  prescribed  the  terms  of  its  enforce- 
ment, and  that  the  right  to  do  so  is  inherent 
in  the  court,  and  was  specially  reserved  in  the 
decree.  Assuming,  for  the  sake  of  the  argu- 
ment, that  the  amount  bid  was  Inadequate, 
we  will  examine  the  original  decree,  and  the 
order  of  the  court  of  October  20,  1894,  with 
reference  to  the  right  of  a  purchaser  to  ten- 


der. In  part  payment  of  the  purchase  price, 
receiver's  certiflcates.  as  cash,— this  being  the 
particular  modification  of  which  the  appel- 
lants complain.  The  original  decree,  after 
providing  that  the  mortgaged  property  should 
be  sold  as  an  entirety,  for  cash,  and  without 
appraisement  or  right  of  redemption,  further 
directs  that:  "So  much  of  the  purchase  price 
as  is  not  required  to  be  paid  in  cash  may  be 
paid  in  receiver's  certificates,  and  In  bonds, 
overdue  interest  coupon  l)onds,  at  such  rate 
and  percentage  as  the  holder  would  be  en- 
titled to  receive.  In  respect  of  such  bonds  and 
coupons,  out  of  the  purchase  money  and  pro- 
ceeds of  sale,  as  the  same  may  be  ascertained. 
If  any  question  should  arise  as  to  the  sale  and 
amount  of  such  dividend  and  percentage,  or 
as  to  the  proportion  to  be  paid  in  cash  and  the 
proportion  that  may  be  paid  in  such  bonds 
and  coupons,  application  [for  that  purpose] 
may  be  made  to  the  court  from  time  to  time." 
The  sentence  last  quoted  makes  no  provision 
for  ascertaining  what  proportion  of  the  pur- 
chase price  may  be  paid  in  receiver's  cer- 
tificates, but  the  preceding  sentence,  havifig 
provided  tliat  so  much  of  it  as  is  not  required 
to  be  paid  In  cash  may  be  paid  in  certificates, 
bonds,  and  coupons,  places  the  certificates  in 
the  same  class  with  the  other  evidence  of  In- 
debtedness, and  limits  the  right  of  a  bidder 
to  tender  them  in  payment  of  that  part  of  the 
purchase  price  not  required  by  tlie  court  to 
be  paid  in  cash.  It  also  required  a  bidder  to 
deposit  the  sum  of  $5,000  as  an  earnest  of  Us 
good  faith,  and  ability  to  comply  with  the 
terms  of  bis  offer  to  purcltase,  but  It  did  not 
prescribe  what  sum  should  be  paid  In  cash; 
and  hence,  in  the  absence  of  such  a  provision, 
the  whole  purcliase  price  could  be  paid  only 
in  that  manner.  If  the  sale  had  been  made 
under  the  original  decree,  without  any  appli- 
cation to  the  court  to  prescribe  what  amount 
of  the  purchase  price  should  be  paid  in  cash, 
can  it  be  successfully  contended  that  the  pur- 
chaser could  have  tendered  either  receiver's 
certiflcates,  bonds,  or  interest  coupons  in  pay- 
ment of  any  part  of  it?  Had  the  court,  on  the 
application  of  the  parties,  fixed  the  amount 
of  the  purchase  price,  less  than  the  whole, 
which  was  to  have  been  paid  in  cash,  then 
the  certificates  would  have  been  receivable  at 
their  face  value  in  liquidation  of  that  part  of 
it  not  so  payable,  for  the  decree  made  pro- 
vision for  receiving  the  bonds  and  coupons 
only  at  such  rate  and  percentage  as  the  hold- 
ers thereof  might  be  entitled  to  out  of  the 
purchase  price,  and  made  no  reference  to  the .. 
certificates. 

The  order  of  October  20, 1894,  provided  that 
said  sale  should  be  made  for  cash,  in  United 
States  gold  coin;  and  it  was  contended  at 
the  argument  that,  since  the  receiver's  cer- 
tificates were  not  payable  in  like  coin,  they 
could  not  be  received  in  payment  of  any  part 
of  the  purchase  price,  and  hence  this  order 
substantially  modified  the  original  deci-ee.  It 
is  sufilcient  to  say  tiiat,  had  they  been  pay- 
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able  In  United  States  gold  coin,  they  wonM 
not  have  been  receivable  In  payment  of  any 
part  of  the  purchase  price  until  the  court  had 
prescribed  what  part  less  than  the  whole 
should  be  paid  In  coin. 

The  order  of  October  20, 1804,  also  provided 
that:  "All  taxes  legally  due  and  owing  by 
the  defendant  companies  up  to  the  31st  day 
of  March,  1894,  shall  be  paid  out  of  the  pur^ 
chase  money  realized  from  such  sale,  by  and 
under  the  order  of  this  court;  and  all  taxes 
levied  against  such  properties  and  franchises 
after  the  Slst  day  of  March,  1894,  shall  be 
borne  and  paid  by  the  purchaser  or  pur- 
chasers at  such  sale."  It  Is  contended  that 
the  order  providing  for  the  payment  of  the 
taxes  levied  on  the  property  of  the  defendant 
companies  prior  to  March  SI,  1894,  substan- 
tially modified  the  original  decree,  and  pre- 
judged the  rights  of  the  lien  holdera,  witliout 
having  given  them  an  opportunity  to  ques- 
tion the  validity  of  such  taxes,  and  that  the 
portion  thereof  requiring  the  purchaser  to 
pay  the  taxes  levied  after  that  date  was  in- 
valid, and  tended  to  reduce  the  amount  of 
the  purchaser's  bid,  to  the  extent  of  the  un- 
ascertained tax.  We  cannot  think,  from  an 
examination  of  the  order,  that  the  court  in- 
tended thereby  to  determine  the  question  of 
priority  of  right  to  the  fund  which  was  to  be 
realized  from  the  sale  of  the  property.  The 
record  shows  that  the  counties  of  Benton, 
Lincoln,  Linn,  and  Marion,  upon  their  peti- 
tions to  the  court,  obtained  an  order  direct- 
ing the  receiver  to  pay  the  taxes  due  them 
from  the  defendant  companies,  which,  in  ef- 
fect, transferred  the  rights  which  the  said 
counties  had  in  the  property  situated  within 
their  respective  limits  to  the  fund  to  be  re- 
alized from  its  sale,  which  fund  was  to  l>e  ap- 
plied to  the  payment  of  these  taxes,  "by  and 
under  the  order  of  the  court."  The  court, 
in  the  order  complained  of,  did  not  find  what 
amount  of  tax,  if  any,  was  due  either  county, 
or  attempt  to  establish  a  prior  or  any  lien 
In  favor  of  the  said  counties.  It,  in  effect, 
provided  that  the  fund  realized  from  the  sale 
should  stand  in  the  place  of  the  property,  and, 
upon  settlement,  be  distributed  among  those 
having  a  prior  right  to  it.  If  the  counties  had 
no  prior  lien  on  the  property  for  the  pay- 
ment of  the  delinquent  taxes,  they  could 
have  no  prior  claim  on  the  fund  to  be  real- 
ized from  its  sale.  How  could  the  appellants 
be  injured  by  this  order?  If  any  one  had 
cause  to  complain,  it  would  be  the  said  coun- 
ties, and  particularly  so  if  the  fund  was  in- 
sufficient to  pay  the  delinquent  taxes;  but 
they  have  made  no  objection  to  the  provi- 
sions imposed,  with  which  they  are  presuma- 
bly satisfied.  While  the  requirement  that 
the  purchaser  should  pay  all  taxes  levied  on 
the  property  after  March  31,  1894,  may  have 
had  the  effect  to  reduce  the  amount  of  his 
bid,  it  was  not,  in  our  judgment,  invalid,  for 
if  the  sale  had  been  consummated  prior  to 
the  issue  of  the  warrant  for  the  collection  of 


the  taxes  of  that  year,  and  no  agreement  had 
been  entered  Into  in  reference  to  their  pay- 
ment, it  would  have  been  the  duty  of  the 
purchaser  to  pay  them.  Hill's  Code,  {  2846. 
The  trial  court,  in  fixing  the  day  of  sale  not 
later  than  December  22d,  was  doubtless 
aware  that  it  would  be  Impossible  for  the 
state  board  of  equalization  to  complete  its 
examination  of  the  county  assessment  rolls, 
and  certify  the  result  to  the  several  county 
clerks,  in  time  to  have  the  tax  rolls  complet- 
ed, and  warrants  issued  for  the  collection  of 
the  taxes,  until  after  that  date;  and  we  can 
see  no  injury  resulttog  from  the  court's  order 
calling  the  purchaser's  attention  to  the  pro- 
visions of  the  statute  in  relation  to  his  doty 
to  pay  the  taxes  of  1894. 

The  court  acquired  Jurisdiction  of  the  sub- 
ject-matter of  the  suit  by  virtue  of  the  con- 
stitution and  statutes  of  the  state,  and  of  the 
persons  of  the  defendant  companies  by  their 
several  answers  admitting  the  allegations  of 
the  original  and  supplemental  complaints; 
and  the  court,  having  found  the  amount  due 
from  the  defendants  to  the  plaintiffs,  and  that 
this  sum  was  secured  by  a  deed  of  trust:, 
foreclosed  the  same,  and  ordered  a  sale  of 
the  mortgaged  property,  and,  having  had  jn- 
rlsdlction  of  tlie  subject-matter  and  persons 
of  the  defendant  companies,  its  decree  was 
final,  and  fully  supports  the  sale  of  the  de- 
fendants' property,  unless  it  has  been  modi- 
fied by  the  subsequent  orders  of  the  court 
Mr.  Beach,  in  his  valuable  work  on  Modem 
Equity  Practice  (section  905),  in  speaking  of 
the  power  of  a  court  to  control  the  execution 
of  its  decree,  says:  "Notwithstanding  the 
general  rule  that  the  court  has  no  iMwer 
whatever,  after  final  Hecree,  to  amend,  modi- 
fy, or  alter  the  proofs  of  the  decree,  it  retains 
and  possesses  the  power  of  controlling  the 
time  of  Its  executicm."  The  authorities  cited 
In  support  of  the  text  are  Bound  v.  Railway 
Co.,  55  Fed.  186;  Monkhouse  v.  Corporation, 
17  Yes.  380;  Edwards  v.  Cunllffe,  1  Madd. 
287;  Spann  v.  Spann,  2  Hill,  Cb.  152.  In 
Bound  v.  Railway  Co.,  supra,  the  decree  or- 
dered the  sale  of  a  railroad  to  be  made  on 
April  11,  1893,  and  an  appeal  having  been 
taken.  In  which  no  supersedeas  bond  was 
given,  the  court,  on  motion,  after  adopting 
the  language  quoted  in  the  text,  postponed  tlie 
sale  to  December  12th  of  that  year.  In  Monk- 
house  y.  Corporation,  supra,  the  plaintiff  hav- 
ing obtained  a  decree  foreclosing  a  mortgage, 
the  defendant  moved  the  court  to  suspend  its 
execution  until  six  months  after  an  appeal 
could  be  heard,  which  motion  was  allowed 
upon  condition  that  the  defendant  pay  the 
Interest  and  costs,  dpon  plaintiff's  undertak- 
ing to  repay  the  saiae  if  the  decree  should  be 
reversed.  In  Edwards  v.  Cunllffe,  supra,  the 
decree  provided  that  unless  the  amount  due 
was  paid  December  23,  1814,  the  mortgage 
foreclosure  should  become  absolute,  but,  the 
mortgagor  being  unable  to  comply  with  the 
terms,  the  date  of  payment  was,  upon  motion. 
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extended  tout  times.  So,  too.  In  Spann  t. 
Spann,  supra,  Johnson,  J.,  In  delivering  the 
opinion  of  the  court  upon  this  question,  said: 
"But  It  Is  equally  clear  that  the  courts,  both 
of  law  and  equity,  or  a  judge  or  cliauceUor  at 
chambers,  have  the  power,  and  dally  exercise 
It,  of  suspending  the  execution  of  even  final 
process  on  account  of  subsequent  matter 
which  would  render  the  execution  of  it  op- 
pressive or  iniquitous."  These  authorities 
cleaMy  support  the  text  of  the  learned  author, 
and  conclusively  show  that  while  a  court  can- 
not, by  a  subsequent  order,  modify  the  es- 
sential features  of  a  final  decree,  it  does  pos- 
sess the  inherent  right  of  changing  the  time 
of  its  execution.  This  right  being  granted, 
it  must,  upon  principle,  be  conceded  that  a 
conrt  possesses  an  equal  right  to  modify  by 
a  subsequent  order  the  manner  of  the  en- 
forcement of  Its  decrees,  for  It  requires  no 
more  power  to  modify  the  manner  than  It 
does  to  change  the  time  of  executing  them. 
In  Turner  v.  Railway  Co.,  8  Biss.  380,  Fed. 
Cas.  No.  14,259,  Mr.  Justice  Drummond,  In 
commenting  on  the  modification  of  a  decree 
by  a  subsequent  order,  said:  "The  facts 
were  that  the  original  decree  was  entered  on 
the  18th  of  July,  1877,  and  the  amendment 
was  made  in  May,  1878.  I  admit  the  rule 
which  denies  the  power  of  the  court  over  a 
decree  after  the  term  when  it  was  rendered. 
It  cannot  change  or  alter  the  essential  parts 
of  the  decree.  But  what  was  the  order  made 
by  the  court  in  May,  1878?  It  is  termed  a 
further  direction  for  the  execution  of  the  de- 
cree theretofore  entered.  The  original  de- 
ci-ee  provided  that  the  property  should  be 
sold  on  a  certain  number  of  days'  publication. 
That  was  changed  by  the  amendment.  The 
original  decree  provided  tor  the  distribution 
of  the  ftmds  arising  from  the  sale  in  a  par- 
ticular manner.  That  was  changed  by  the 
amendment  of  May,  1878.  But  these  things 
did  not  affect  the  substance  of  the  decree. 
Of  the  right  of  the  court  to  make  that  order, 
I  cannot  doubt."  Tills  case  was  appealed  to 
the  supreme  court  of  the  United  States, 
where  Mr.  Justice  Harlan,  in  rendering  the 
decision  upon  review  of  the  foregoing  objec- 
tion, with  others,  said:  "We  do  not  atop  to 
consider  whether  these  objections  find  any 
support  in  the  record,  since  It  is  sufficient  to 
say  tliat,  if  any  such  errors  exist,  they  neces- 
sarily inhere,  some  In  the  final  decree  of  fore- 
closure and  sale,  and  others  in  the  orders 
which  preceded  It.  They  cannot  be  examined 
ujHyn  an  appeal  merely  from  the  order  con- 
firming the  report  of  sale.  Our  authority  ex- 
tends, as  we  have  shown,  no  further  than  to 
an  examination  of  the  exceptions  filed  by 
appellants  to  the  report  of  sale,  from  the  or- 
der confirming  which  this  appeal  is  taken. 
And  some  of  these  exceptions  plainly  have 
reference,  not  to  the  sale  Itself,  but  to  the 
final  decree  of  foreclosure,— such,  for  in- 
stance, as  that  the  terms  of  sale  were  too 
onerous;  that  the  property  was  sold  subject 


to  various  claims,  the  amount  of  which  was 
wholly  uncertain;  and  that  the  court  bad  no 
Jurisdiction  In  the  case."  Turner  v.  Trust 
Co.,  106  U.  S.  552,  1  Sup.  Ct  519.  The  modi- 
fications complained  of  do  not.  In  our  Judg- 
ment, alter  or  vary  the  essential  parts  of  the 
original  decree,  and  were  such  as  the  court 
had  authority  to  make,  in  carrying  It  Into  ex- 
ecution. 

We  will  now  examine  the  objections  to  the 
confirmation: 

It  iB  contended  that  the  court  having  In- 
structed the  sheriff  to  sell  the  property  be- 
tween the  15th  and  22d  days  of  December, 
1894,  that  ofilcer  had  no  license  to  sell  on 
either  of  said  days,  and  hence  a  sale  by  him 
on  the  22d  of  that  month  was  void.  How- 
ever this  may  be,  the  court  has  ratified  the 
acts  of  its  agent,  and  confirmed  the  sale. 
"The  court,"  says  Mr.  Freeman  In  his  work 
on  Void  Judicial  Sales  (section  42),  "may. 
If  It  deems  best,  ratify  various  irregularities 
In  the  proceedings.  If  the  officer  changed 
the  terms  of  the  sale,  the  court  may  ratify 
his  action,  provided  the  terms,  as  changed, 
are  such  as  the  court  had  power  to  impose 
In  tiie  first  Instance."  The  court  In  such 
cases  may  do  by  Indirection  what  It  could  do 
directly,  and,  since  it  could  have  ordered  the 
6ale  on  the  day  It  occurred.  It  had  power  to 
ratify  the  act  of  the  officer.  If  It  be  conceded 
that  he  exceeded  his  authority  by  selling  the 
property  on  the  day  named.  Jacobs'  Appeal, 
23  Pa.  St.  477;  Emery  v.  Vroman,  19  Wis. 
*689;   Thorn  v.  Ingram,  25  Ark.  5a 

The  most  Important  contention  is  that,  the 
projjerty  and  franchises  offered  for  sale  were 
of  the  value  of  |3,000,000;  that  the  rails,  roll- 
ing stock,  and  miscellaneous  property  alone, 
— not  including  the  land  or  buildings,— were 
worth  ?4i5O,O0O;  and  i3iat  the  bid  of  ?100,000 
Is  so  grossly  inadequate  as  to  shock  the  con- 
science, and  raise  the  Inference  of  unfairness, 
fraud,  mistake,  or  surprise.  "The  uniform 
current  of  the  authorities,"  says  the  court  In 
Marlatt  v.  Warwick,  18  N.  J.  EJq.  108,  "set- 
tles that  mere  Inadequacy  of  price,  where 
parties  stand  on  an  equal  footing,  and  them 
are  no  confidential  relations  between  them. 
Is  not  of  Itself  sufficient  to  set  aside  a  sale, 
unless  the  inadequacy  Is  su  gross  as  to  be 
proof  of  fraud,  or  to  shock  the  judgment  and 
the  conscience."  In  the  case  at  bar  it  is  not 
claimed  that  the  parties  did  not  stand  on  an 
equal  footing,  that  there  wore  any  confiden- 
tial relations  existing  between  them,'  or  that 
there  Is  any  proof  of  fraud,  and  hence  the 
Inadequacy  sufficient  to  set  aside  the  sale 
must  be  so  gross  as  to  shock  the  conscience. 
We  have  examined  the  transcript  before  us 
in  vain  to  find  any  evidence  of  the  value  of 
the  said  property  and  franchises.  The  re- 
ceiver, upon  his  appointment,  made  an  in- 
ventory of  all  that  came  to  his  possession, 
but  he  does  not  appraise  a  single  article,  or 
give  the  value  In  gross,  except  of  some  un- 
used material  on  hand.   There  was  no  evl- 
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dence  before  the  trial  court  of  the  value,  and 
It  would  be  extremely  difficult  for  us  to  con- 
clude that  the  bid  was  Inadequate  until  we 
have  some  evidence  upon  which  the  conclu- 
sion can  be  based.  It  is  said  that  some  ex- 
perts were  appointed  by  a  committee  of  the 
bondholders  to  examine  the  property  and  ap- 
praise its  value,  but'  we  cannot  find  that  they 
were'  ever  appointed  by  or  made  a  reiwrt  to 
the  court  upon  this  important  subject  It 
does  appear,  however,  from  the  report  of  J. 
W.  iWhalley,  Esq.,  who  was  appointed  ref- 
eree to  take  an  account  of  the  receipts  and 
expenses  of  the  defendant  companies  under 
the  receiver's  management,  that  for  a  period 
of  about  14  months  prior  to  January  1,  1892, 
the  lines  of  railroad,  and  the  rlvar  and  ocean 
steamers  connected  therewith,  had  been  oper- 
ated at  a  total  loss  of  $87,983.75,  or  $6,284.55 
per  month;  that  the  receiver  had,  prior  to 
said  date,  issued  certificates  amounting  to 
$638,041.29;  and  that  the  total  liabilities  on 
June  30,  1892,  were  $903,414.40,  less  $37,- 
836.86,  which  was  available  in  part  payment 
of  that  amount,— thus  showing  a  total  indebt- 
edness at  that  date  of  $867,578.54  beyonu  the 
bonded  indebtedness  of  $15,000,000  and  in- 
terest, which  were  secured  by  the  mortgage. 
How  much  this  debt  was  increased  froln  June 
30,  1892,  at  which  time  the  referee  made  his 
supplemental  report,  to  December  22,  1891, 
when  the  sale  occurred,  the  record  does  not 
show,  but  it  was  admitted  in  argument  that 
an  Indebtedness  of  more  than  $1,000,000  had 
been  Incurred  by  the  receiver  since  his  ap- 
pointment, on  October  28,  1890.  Vlewea  in 
the  light  of  a  business  venture,  and  not  con- 
sidering the  amount  necessary  to  be  expend- 
ed for  betterments,  a  property  which  was 
(q;»erated  as  a  "going  concern"  at  a  total  loas 
of  more  than  $G,000  per  month  does  not,  it 
must  be  conceded,  present  a  very  inviting 
field  to  capitalists;  and,  while  the  amount 
bid  for  the  property  may  be  grossly  inade- 
quate, we  cannot  say  that  It  Is  so,  in  the 
absence  of  any  evidence  of  its  value,  and  con- 
sidering that  no  sum  in  excess  of  that 
amoimt  lias  been  offered  by  anyone.  It  is 
indeed  unfortunate  that  the  expenses  of  the 
management  of  the  property  cannot  be  real- 
ized from  its  sale.  No  one  can  examine  the 
record  before  us  without  being  impressed 
with  the  conviction  that  the  trial  court  has 
labored  long  and  earnestly  to  accomplish  this 
result,  but  without  success,  and  to  continue 
the  operation  of  the  road  under  the  manage- 
ment of  a  receiver  would  result  in  further 
expense  which  must  be  borne  by  those  who 
can  ill  afford  to  add  it  to  their  present  losses. 
The  court,  hoping  the  bondholders  would,  by 
reorganization,  buy  the  pn^rty,  and  pay 
off  the  expense  of  the  receiver's  management, 
fixed  a  minimum  price  of  $1,000,000,  and  at 
another  time  $1,250,000,  but  was  unable  to 
effect  a  sale  on  these  terms,  and,  after  wait- 
ing more  than  four  years  for  the  consumma- 
tion of  its  hopes,  found  the  illusion  dispelled, 


and  the  only  remedy  remaining  was  to  sell 
the  property  for  what  It  would  bring,  which 
having  been  done,  and  the  sale  confirmed  by 
a  court  that  was  acquainted  with  the  proper- 
ty, and  must  have  known  Its  value,  we  can. 
In  the  absence  of  any  evidence  of  the  value, 
do  nothing  more  than  afllrm  the  decree,  which 
Is  so  ordered. 


(1  Kan.  App.  209) 

BELL  V    RANKIN. 

(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment, E.  D.    July  16,  1895.) 

Authority   of   Aoent  —  Cosversion  of  Mobt- 

OAGED  Proi'ebtt— Review  on  Apfkai, 

— Parol  Evidescb. 

1.  A  letter  of  authority  to  an  agent  is  prop- 
erly admitted  in  evidence  to  show  the  scope  of 
his  authority. 

2.  A  conditional  trade  of  property  taken 
under  a  chattel  morlgape,  the  conditions  of 
which  have  never  been  fulfilled,  is  not  an  appro- 
priation of  the  proper^. 

3.  The  question  of  fraud  was  raised  In  the 
pleadings,  evidence  was  introdnced  pro  and  con, 
and  the  jury  found  the  facts  in  favor  of  this  de- 
fendant in  error.  Hdd,  it  is  not  the  province  of 
this  court  to  disturb  said  findings. 

4.  Parol  evidence  and  surrounding  facts 
and  drcnmstances  may  always  be  introduced  to 
explain  the  terms  of  a  written  contract,  when 
such  terms  are  not,  in  and  of  themselves,  suffi- 
ciently plain  and  obvious,  or  where  other  evi- 
dence has  already  been  introduced  tending  to 
make  such  terms  uncertain  and  ambiguous. 

(Syllabus  by.  the  Conrt) 

Error  from  district  court,  Franklin  comity; 
A.  W.  Benson,  Judge. 

Action  by  J.  W.  Kankin  against  J.  N.  Bell. 
Judgment  for  plaintiff,  and  defendant  brings 
error.   Affirmed. 

This  was  a  case  brought  In  the  district 
court  of  Franklin  county,  Kan.,  by  J.  W. 
Rankin,  this  defendant  In  error,  as  plalnUtT. 
against  J.  N.  Bell,  this  plaintiff  In  error,  as 
defendant.  In  which  Rankin  sought  to  re- 
cover the  value  of  certain  goods  which  the 
said  Bell,  as  sheriff  of  Franklin  county,  had 
taken  under  an  order  of  attachment  Issued  by 
the  clerk  of  the  district  conrt  against  the 
property  of  J.  H.  and  J.  B.  Rankin,  partners, 
doing  business  under  the  firm  name  of  Ran- 
kin Bros.,  at  WellsvlUe,  Kan.,  in  a  certain  ac- 
tion then  pending  In  said  court,  wherein  J.  C. 
Glenn  was  plaintiff  and  said  Rankin  Bros. 
were  defendants.  It  appears  from  the  record 
In  this  case  that  this  defendant  In  error,  J. 
W.  Rankin,  and  his  two  sons,  J.  H.  and  J.  K 
Rankin,  about  the  20th  of  March,  1888.  trad- 
ed property  and  gave  notes  for  a  stock  of 
general  merchandise  that  was  then  situated 
In  Westphalia,  Kan.,  and,  under  the  partner- 
ship name  of  Rankin  Bros.,  they  conducted 
the  said  business  until  the  3d  day  of  Janu- 
ary, 1889,  when  the  said  J.  W.  Rankin  sold 
bis  Interest  In  the  business  to  bis  two  sons.  J. 
H.  and  J.  E.  Rankin;  and  as  part  of  the  pur- 
chase price  for  his  interest  In  said  goods  he 
took  from  J.  H.  and  J.  E.  Rankin  their  prom- 
Issoi-y  note  for  $3,(KX),  due  in  one  year,  and 
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drawing  10  per  cent  interest  from  date  On 
the  24tb  daj  of  June,  1889,  J.  H.  and  J.  B. 
Rankin  executed  a  new  note  to  their  father, 
J.  W.  Rankin,  due  January  1, 1890,  at  10  per 
cent,  interest  from  date,  and  to  secure  the 
said  note  they  executed  a  chattel  mortgage 
upon  their  general  stock  of  merchandise  to 
the  said  J.  W.  Baokin,  which  said  mortgage 
was  duly  filed  in  the  office  of  the  register  of 
deeds  of  Franklin  county,  Kan.  The  said 
J.  W.  Bankin  made  S.  W.  Hankln,  another  of 
bis  sons,  bis  agent  to  look  after  his  Interest 
under  the  mortgage.  The  said  chattel  mort- 
gage contained  the  following  clause:  "But 
said  firm  Is  authorized,  during  the  currency 
of  this  mortgage,  to  continue  their  business 
at  said  store  In  the  usual  course,  selling  said 
goods  at  retail  at  the  current  prices;  but 
they  are  to  keep  a  strict  account  of  said 
sales  and  pay  out  the  proceeds  of  the  sales  to 
said  J.  W.  Ranldn  in  payment  of  the  debt 
hereby  secured,  less  the  necessary  expenses 
of  carrying  on  said  business  as  aforesaid,  to 
which  end  they  are  authorized  to  buy  such 
goods  from  time  to  time  as  may  be  necessary 
to  keep  such  stock  in  a  salable  condition,  out 
of  the  said  proceeds;  but  such  new  goods  so 
purchased  shall  be  subject  to  said  mortgage 
the  same  as  the  others."  And  also  the  fur- 
ther clause:  "And  it  is  further  agreed  thai, 
in  case  of  a  sale  or  disposal,  or  attempt  to 
dispose  or  sell,  of  the  goods  and  chattels 
hereby  mortgaged,  or  a  removal  or  attempt 
to  remoTe  the  same  from  the  county  afore- 
said, or  an  unreasonable  depreciation  In 
value,  or  If  from  any  cause  the  security  sliaU 
become  inadequate,  or  the  party  of  the  seC' 
ond  part  shall  deem  himself  Insecnre,  then 
and  thenceforth  it  shall  be  lawful  for  the 
party  of  the  second  i)art,  his  executors,  ad- 
ministrators, and  assigns,  or  bis  authorized 
agent,  to  enter  upon  the  promises  of  the  said 
Ijarty  of  the  first  part,  or  any  other  place  or 
places  wherein  said  goods  and  chattels  afore- 
said may  be,  to  remove  and  dispose  of  the 
same,  and  ail  the  equity  of  redemption  of 
said  party  of  the  first  part,  at  public  auction 
or  private  sale,  to  the  person  or  i)er8on8  who 
shall  offer  the  highest  price  for  the  same,  and 
out  of  the  avails  thereof  to  retain  the  full 
amount  of  said  obligation,  with  interest  there- 
on, according  to  the  conditions  thereof, 
together  with  all  reasonable  costs  and  ex- 
penses attending  the  same,  rendering  to  said 
party  of  the  first  part  or  bis  legal  represen- 
tative the  surplus  money,  if  any  there  be, 
anything  herein  to  the  contrary  notwith- 
standing." On  the  3d  day  of  July,  1889,  S. 
W.  Rankin,  as  the  agent  of  his  father,  took 
possession  of  the  stock  of  goods  under  the 
mortgage,  and  was  proceeding  to  sMl  the 
same,  when  several  attachments  were  levied 
upon  said  goods,  as  the  property  at  said 
Rankin  Bros.,  the  second  one  being  the  one 
of  J.  C.  Glenn,  upon  which  this  suit  Is  based. 
After  this  second  attachment  had  been  levied 
upon  the  goods,  S.  W.  Rankin,  acting  as  the 


agent  of  his  father,  made  a  conditional  trade 
of  said  goods  to  T.  W.  Collingsworth  for 
Western  land;  the  conditions  of  said  trade 
being  that.  If  said  Collingsworth  failed  to 
hold  the  goods,  said  Rankin  would  reconvey 
to  him  the  land  given  for  the  goods.  Other 
attachments  were  levied  upon  the  goods  as 
the  property  of  said  Rankin  Bros.,  until  they 
were  all  exhausted,  leaving  nothing  for  J. 
W.  Bankin  or  for  T.  W.  Collingsworth.  The 
petition  of  this  defendant  in  error  in  this  case 
alleges  unlawful  conversion  of  the  goods. 
The  answer  of  this  plaintiff  in  error  Is  a  gen- 
eral denial,  and  an  allegation  from  the  said 
Bell  that  he  was  the  sherlfT  of  Franklin  coun- 
ty, Kan.,  and  took  the  goods  by  virtue  of  an 
order  of  attachment  issued  in  the  case  of  J. 
C.  Glenn  v.  Bankin  Bros.,  and  that  the  goods 
belonged  to  Bankin  Bros.,  and  that  the  pre- 
tended claim  of  J.  W.  Bankin  was  a  sham 
and  pretense,  and  was  held  by  him  for  the 
purpose  and  with  the  intent  to  assist  the  said 
Bankin  Bros,  to  cheat  and  defraud  their  cred- 
itors, and  to  hinder  and  delay  them  in  the 
collection  of  their  just  claims  against  the 
Rankin  Bros.,  and  tliat  the  said  Bankin 
Bros,  were  then  insolvent  and  had  absconded. 
The  reply  of  this  defendant  in  error  was  a 
general  denial.  The  jury  found  generally  for 
the  plalntifr  in  the  sum  of  $810.68,  and  found 
specially  that  the  mortgage  was  executed  by 
Bankin  Bros,  to  J.  W.  Rankin  in  good  faith, 
and  was  a  valid  mortgage,  given  for  a  val- 
uable considaiatlon,  and  that  the  mortgagee 
took  possession  of  the  goods  under  the  mort- 
gage. They  also  found  that  the  value  of  tho 
merchandise  taken  under  the  mortgage  was 
$4,900,  and  the  value  of  the  goods  left  in  the 
possession  of  the  mortgagee  after  the  levy  of 
attachment  of  the  case  of  Glenn  v.  Bankin 
Broa  was  $4,349.32;  ttiat  the  trade  lietween 
Collingsworth  and  Bankin  was  a  conditional 
one;  that,  at  the  time  the  mortgagee  took 
possession  of  the  goods,  Rankin  Bros,  were 
owing  him  $3,008,  and  at  the  commencement 
of  this  suit  were  owhig  Iiim  $2,846.50. 

C.  A.  Smart  and  C.  S.  Beed,  for  plalntlft  In 
error.  John  W.  Deford,  for  defendant  In  er^ 
ror. 

DBNNISON,  J.  (after  stating  the  facts). 
The  brief  of  the  plaintlfT  In  error  in  tliis 
case  has  Iieen  prepared  without  any  regard 
whatever  to  rule  7  of  this  court  On  page  6 
of  his  brief,  the  plaintiff  in  error  says:  "The 
first  error  to  which  I  desire  to  call  the  court's 
attention  is  the  objection  to  the  introduction 
of  a  letter  on  page  87  of  the  record";  so  we 
take  It  for  granted  that  this  Is  the  first  er- 
ror complained  of.  A  copy  of  the  letter  Is  as 
follows:  "Tribune,  Kansas,  June  30, 1889.  I, 
John  W.  Rankin,  do  hereby  direct  and  ap- 
point S.  Wallace  Rankin  as  my  agent  to  8ei7« 
and  hold  under  chattel  mortgage  the  stodc 
of  general  merchandise  owned  by  Rankin 
Brothers,  contained  In  a  store  building  ait- 
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oated  on  lots  10  and  11,  blodK  14,  In  the  city 
of  WellsTllle,  Frauklln  county,  Kansas,  and 
to  proceed  to  the  sale  of  the  same  to  satisfy 
■aid  mortgage.  John  W.  Rankin."  To  the 
Introduction  of  this  letter  the  defendant  ob- 
jected for  the  reason  that  It  contradicts  the 
testimony  of  the  witness,  and  la  Irrelevant  and 
Incompetent,  which  said  objection  was  over- 
ruled and  excepted  to.  This  objection  was 
very  properly  overruled.  The  letter  was  en- 
tirely competent  and  material;  is  the  very 
best  proof  that  John  W.  Rankin  did  direct 
and  appoint  S.  Wallace  Rankin  as  his  agent 
to  seize  and  hold  these  goods  under  the  chat- 
tel mortgage,  and  to  proceed  and  sell  the 
same  to  satisfy  the  mortgage;  and,  in  the 
absence  of  any  other  authority,  this  was  all 
the  powff  he  did  have,  and  the  statement 
that  It  contradicts  the  testimony  of  the  wit- 
ness Is  no  ground  for  refusing  its  Introdac- 
tlon.  If  there  is  a  contradiction  In  the  testi- 
mony of  this  veltness.  It  certainly  would  not 
be  prejudicial  to  this  plaintiff  In  error,  but, 
on  the  contrary,  would  be  beneficial  to  him. 
This  defendant  In  error  rightly  says  In  his 
brief,  "there  is  no  rule  of  law  which  prevoits 
a  party  testifying  In  his  own  behalf  from  con- 
tradicting or  impeaching  himself."  The  at- 
torney for  the  plaintiff  In  error  argues  .the 
facts  in  this  case,  and  on  page  10  of  his  brief 
concludes  as:  follows:  "I  have  called  tbe 
court's  attention  to  this  matter  because  we 
believe  that  the  verdict  is  contrary  to  tbe 
evidence,  and  that  a  plainer  case  of  fraud  was 
never  presented  to  a  Jury."  We  are  at  a  loss 
to  determine  whether  this  Is  Intended  as  an 
argument  on  a  question  of  law  or  fsct,  and 
whether  it  Is  expected  this  court  will  deter- 
mine tbe  matter  on  questions  of  fact  which 
have  been  determined  by  the  jury,  where  the 
same  have  been  properly  submitted  to  them 
by  the  court  after  hearing  all  the  evidence,  or 
whether  the  counsel  expects  us  to  consider 
this  an  error  of  law  by  the  court,  and  expects 
ns  to  reverse  the  case  for  this  cause.  This 
question  of  fraud  was  raised  in  the  pleadings, 
and  the  jury  found  that  the  note  and  mort- 
gage given  by  Rankin  Bros,  to  this  defendant 
In  error  was  a  valid  one,  given  for  a  valuable 
consideration,  and  that  defendant  by  his 
agent,  S.  Wallace  Rankin,  took  possession  of 
the  goods,  and  that  the  transaction  was  all  In 
good  faith.  The  jury  having  found  these 
facts  in  favor  of  this  defendant  in  error.  It  Is 
not  the  province  of  this  court  to  disturb  them, 
and,  as  to  the  statement  that  the  verdict  is 
contrary  to  the  evidence^  there  Is  sufficient 
evidence  to  sustain  the  finding  of  the  Jury. 

The  next  error  complained  of  by  the  plain- 
tiff In  error  is  In  the  Introduction  of  the  evi- 
dence of  Collingsworth  as  to  the  conversation 
and  circumstances  which  led  up  to  tbe  trade 
made  between  S.  Wallace  Rankin  and  Col- 
lingsworth of  the  balance  of  the  goods.  The 
question  as  to  this  trade  was  not  raised  by 
tbe  pleadings,  but  was  first  drawn  out  upon 
tlM  cross-examlnatloB  of  &  Wallace  nonUn 


It  was  then  developed  that  Rankin  made  a 
conditional  trade  of  the  balance  of  the  goods 
with  C<^ingsworth  for  two  quarter  sections 
of  Western  land,  and  thereafter  the  defendant 
In  error  introduced  the  deeds  to  tbe  land,  and 
a  conditional  bill  of  sale,  with  the  invoice 
attached,  in  evidence.  The  deeds  Imi>ort  a 
consideration  of  $1300,  and  show  Incnm- 
brances  of  $649.33.  The  Invoice  shows  the 
goods  to  be  valued  at  $1,800.  The  fcdlowing 
Is  a  copy  of  the  bill  of  sale:  "WellsvUle,  Kan- 
sas, July  6,  1888.  Know  all  men  by  these 
presents,  that  I,  the  undersigned,  have  this 
day  sold  and  dellvo-ed  to  T.  W.  Collingsworth 
the  goods,  wares,  and  merchandise  now  re- 
maining In  the  Bttx^room  lately  occnpled  by 
Rankin  Broa  in  Wellsville,  Kansas,  held  by 
me  under  a  chattel  mortgage.  In  considera- 
tion of  certain  land  in  Finney  and  Kearny 
counties,  Kansas,  this  day  conv^edto  me  by 
said  T.  W.  Collingsworth  and  wife.  In  case 
said  CoUlngsworth  should  not  be  able  to  bold 
the  goods,  I  am  to  convey  to  bim  said  lands, 
and  make  good  to  him  any  expense  he  may 
be  put  to  in  defending  said  gooda  An  esti- 
mate and  Invoice  of  the  above-mentioned  mer- 
chandise Is  hereto  attached.  J.  W.  RunUn, 
by  Wallace  Rankin,  Agent  for  Mortgagee. 
Witness:  T.  J.  Gregory."  Tbe  evidence  of 
Mr.  Collingsworth  was  to  tbe  effect  that  be 
was  in  the  store  talking  to  Wallace  Rankbi 
after  there  had  been  two  attachments  taken 
out,  and  proposed  to  bay  the  remainder  of 
the  goods,  and  proposed  to  trade  him  a  cou- 
ple of  pieces  of  land;  that  they  finally  agreed 
on  a  trade,  and  he  then  w«it  to  Ottawa  and 
sought  advice  as  to  whether  Wallace  Rankin 
had  a  right,  as  tbe  agent  of  his  father,  to 
trade  for  the  goods.  He  was  told  that  he  bad, 
and  made  a  deal  for  the  land,  and  that  be 
Insisted  on  tbe  condition  being  pnt  In  tbe 
agreement  that,  in  case  he  could  not  hold  tbe 
goods,  the  land  was  to  be  reconveyed  to  blm. 
That  he  told  Wallace  Rankbi  that  tbe  land 
cost  him  $3,000,  that  be  was  willing  to  give 
the  land  for  the  goods,  but  that  the  talk  was 
that  the  land  had  depreciated  In  value,  and 
was  not  worth  as  much  as  It  had  been;  and 
in  his  redirect  examination  be  testified  that 
all  the  goods  had  been  taken  from  him,  and 
none  of  tbem  had  ever  been  returned,  and 
that  be  had  not  been  allowed  to  keep  any  at 
the  goods,  or  any  part  of  the  proce<>da  of  any 
of  them,  and  that  he  never  sold  any  of  than. 
There  la  nothing  In  this  testimony  tending 
to  contradict  or  vary  the  terms  of  the  written 
agreement  between  these  parties.  Tbe  terms 
of  tbe  deeds,  bill  of  sale,  and  invoice  are  not 
very  explicit,  and  evidence  had  been  Introduc- 
ed, over  the  objection  of  this  defendant  In 
error,  tending  to  make  the  terms  uncolaln 
and  ambiguous.  "All  written  contracts  may 
be  examined  by  tbe  Ugbt  ot  extrinsic  and 
surrounding  circumstances;  but,  while  It  i» 
true  that  parol  evidence  can  never  be  Intro- 
duced to  contradict  or  vary  tbe  terms  of  a 
written  contract  (except  when  directly  attack^ 
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ed  In  a  eonrt  of  eqnlty  for  frand  or  mutnal 
mistake),  yet  parol  erideoce  and  surronnd- 
ins  (acta  and  circimiatancea  may.  alwaya  be 
Introduced  to  explain  the  terma  of  a  written 
contract,  where  such  terma  are  not.  In  and  of 
tbemselves,  aufBcIently  plain  and  obvious,  or 
where  other  evidence  has  already  been  Intro- 
(Inced  tending  to  make  such  terma  uncertain 
Nnd  amblgtjous."  Simpson  t.  Klmberlin,  12 
Kan.  678.  This  plaintiff  in  error  had  beat 
permitted  upon  croas-ezamlnatlon  to  draw 
out  considerable  of  the  facta  and  ctrcumstan- 
oea  under  which  said  trade  was  made,  and 
the  court  very  property  permitted  the  intro- 
duction of  the  testimony  objected  to.  This 
plaintiff  asslgna  aa  «Tor  the  refusal  of  the 
trial  judge  to  permit  this  plaintiff  in  error 
to  show  that  Collingsworth  was  not  relying 
upon  the  contract  of  sale  of  the  goods,  but 
was  pursuing  the  goods.  This  evidence  was 
properly  excluded.  This  defendant  in  error 
was  entitled  to  his  legal  rights,  irrespective  of 
whatever  notion  or  view  of  the  case  CoUlnga- 
worth  might  talie. 

Tbenextasslgnment  of  error  la  In  overruling 
the  motion  of  plaintiff  in  error  for  Judgment  on 
the  special  verdict  of  the  Jmry.  The  Jury 
found  specially  that  the  value  of  the  goods 
left  in  the  possession  of  the  plaintiff  after 
the  levy  of  attachment  In  the  case  of  Glenn 
V.  Ilankln  Bros,  was  $3,340.32,  and  that  said 
goods  were  traded  conditionally  to  T.  W.  Col- 
lingsworth for  property,  and  that  the  amount 
due  upon  the  note  of  this  defendant  In  error, 
was  f2,846.S0.  The  plaintiff  in  error  claims 
that  there  was  no  evidence  to  anstain  the 
special  finding  of  the  Jury  that  the  trade  of 
T.  W.  Collingsworth  was  a  conditional  one.  The 
bill  of  sale  of  the  goods  shows  that  the  sale  was 
a  contingent  or  conditional  one.  The  Jiury  found 
that  the  mortgage  to  J.  W.  Ranlcia  was  a 
valid  one,  given  to  secure  an  honest,  existing 
debt,  and  that  he  was  entitled  to  the  posses- 
sion of  the  goods  under  his  mortgage.  This  be- 
ing true,  he  was  entitled  to  hold  said  goods 
against  everybody  until  he  had  realized  from 
them  enough  to  pay  him  the  amount  of  his 
note  and  mortgage,  and  the  reasonable  costs 
and  expenses  of  converting  them  into  money 
to  make  such  payment;  and,  when  his  note 
and  mortgage  bad  been  fully  paid,  the  balance 
of  the  goods  would  have  been  subject  to  the 
claim  of  the  creditors  of  Rankin  Bros.  Had 
the  trade  to  Collingsworth  been  a  complete 
transaction,  Rankin  would  have  appropriated 
the  goods  which  were  traded  to  Collingsworth, 
and  which,  according  to  the  special  flndln»s 
of  the  Jury,  were  of  the  value  of  $3,349.32. 
The  special  findings  of  the  Jury  established 
Rankin's  claim  at  $2,846.50.  Therefore  the 
goods  appropriated  would  be  the  full  pay- 
ment of  the  note  and  mortgage  of  said  Ran- 
kin, and  leave  over  $500  to  be  applied  to  the 
payment  of  costs,  and  the  balance  to. have 
been  turned  over  to  Rankin  Bros.,  or  subject 
to  the  demands  of  their  creditors.  The  con- 
dlttona  in  Um  trade  are  set  out  in  the  blU  of 


sale,  and  provide.  In  caaa  OoIlIngswcHrtb 
should  not  be  able  to  hold  the  goods,  tliat 
Rankin  la  to  convey  to  him  said  land,  and 
make  good  to  him  any  expense  he  may  be 
put  to  In  defending  said  goods.  According  to 
the  evidence  in  this  case,  Collingsworth  was 
not  able  to  bold  the  goods,  but  they  were 
seized  by  the  creditors  of  Rankin  Bros.,  and 
taken  out  of  his  possession;  and  there  is  noth- 
ing in  the  evidence  to  show  that  he  ever  real- 
ized one  dollar  from  them,  or  that  J.  W.  Ran- 
kin has  ever  received  any  part  of  the  13346.50 
due  him  upon  the  mortgage  of  Ranidn  Bros. 
The  evidence  in  this  case  all  tends  to  show 
that  the  trade  waa  contingent  or  conditional 
upon  the  fact  that  CoUingswcvth  could  hold 
■aid  goods,  and  was  not  a  completed  transac- 
tion until  it  was  ascertained  whether  he  could 
or  could  not  hold  them.  The  fact  that  the 
goods  were  at  that  time  out  of  his  possession, 
and  bad  been  seized  by  the  creditors  of  Ban- 
kin  Bros.,  considering  the  other  evidence  in 
the  case,  warranted  the  jury  in  finding  that 
the  trade  was  a  conditional  one.  The  goodi> 
were  not  appropriated  by  J.  W.  Rankin  and 
used  for  his  benefit  but  were  seized  by  the 
creditors  of  Rankin  Bros.  The  motion  of 
plaintiff  In  error  for  Judgment  on  the  special 
verdict  of  the  Jury  was  properly  overruled. 

The  only  other  assignment  of  error  is  in  the 
refusal  of  the  court  to  give  certain  special' 
Instructions  asked  for  by  this  plaintiff  In  er- 
ror. We  have  examined  very  carefully  the 
Instructions  asked  and  the  instructions  given, 
and  we  find  that  the  instructions  given  by 
the  learned  trial  Judge  cover  the  law  In  the 
case,  and  no  material  error  was  committed  in  ' 
refusing  to  give  the  special  instructions.  The 
Judgment  of  the  court  below  is  affirmed.  All 
the  Judges  concurring. 


a  Kan.  A.  287; . 

In  re  WALKER. 

(Conrt  of  Appeals  of  Kansas,  Sonth(>ni  Depart 
meat.  £!.  D.     July  16,  1885.) 

VrouTiox  or  Btrat  Law — Costs  against  Paosr. 
ouTixo  Witness. 
In  an  artion  before  a  Justice  of  the  peace. 
In  which  the  defendant  is  charged  with  violat- 
ing  ponigraph  6707  of  the  General  Statutes  of 
1SS9,    the   compIniniriK   \ritness   cannot    be   arl 
JurlRed  to  pay  the  costs,  and  be  imprisoned  for 
failure  to  do  so,   as  is  provided   in   paragraph 
6451. 
(Syllabua  by  the  Conrt) 

Original  application  by  Arista  Walker  for  - 
a  writ  of  habeas  corpus.    Granted. 

Arista  Walker  petitioned  for  a  writ  of  ha- 
beas corpus  as  follows:  "Your  petitioner  rep- 
resents that  one  Arista  Walker  Is  unlawfully 
restrained  of  his  liberty  oy  T.  J.  Allen,  sher- 
iff of  Bourbon  couoty,  Kansas,  in  the  Jail  of 
said  county;  that  the  pretended  cause  of  such  - 
restraint  is  a  commitment  issued  by  F.  C. 
Coryell,  a  Justice  of  the  peace,  directing  aald ' 
Allen  to  hold  said  Walker  till  costs  amount- 
ing ts  $18.00  an  paid  by  aald  Walker.    The 
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Ulegalltty  of  snch  restraint  consists  In  this, 
to  wit:  That  the  said  F.  C.  Coryell  had  no 
authority  under  the  law  to  assess  the  costs 
against  Walker  and  commit  him  for  nonpay- 
ment of  same,  as  the  action  was  one  brought 
for  a  Tlolation  of  the  stray  law,  and  in  which 
Arista  Walker  wan  a  complaining  witness. 
Wherefore  your  petitioner  prays  that  a  writ 
of  habeas  corpus  may  issne,  to  the  end  that 
said  Arista  Walker  may  be  discharged  from 
such  illegal  restraint"  The  sheriff  made  due 
return  as  follows:  "Now  comes  T.  J.  Allen, 
sheriff  of  Bourbon  coimty,  Kansas,  and  an- 
swers the  writ  of  habeas  corpus  herein,  and 
says:  (1)  I  am  the  sheriff  of  said  county. 
As  such  sheriff,  I  am  ex  officio  keeper  of  the 
county  Jail  of  said  county.  I  am  restraining 
the  petitioner  of  his  liberty  by  virtue  of  a 
commitment  Issued  by  F.  C.  Coryell,  (me  of 
the  regularly  elected,  qualified,  and  acting 
justices  of  the  peace  In  and  for  the  city  of 
Fort  Scott,  Kansas.  Said  commitment  is  In 
all  points  regular  and  In  conformity  with 
law,  and  fully  authorizes  me  to  imprison  the 
petitioner.  The  following  Is  a  true  copy  of 
said  commitment:  'In  Justice's  Court,  before 
F.  C.  Coryell,  J.  P.,  Fort  Scott,  Bourbon  Coun- 
ty, Kansas.  The  State  of  Kansas  vs.  M.  W. 
Gllmore.  Commitment:  Whereas,  the  above- 
entitled  action  was  this  day  tried  befcve  me, 
and  the  defendant  found  Innocent  of  the 
offense  charged;  and  whereas  I  also  find  that 
the  complaint  was  made  by  A.  Walker  here- 
in without  probable  cause,— this  is  therefore 
to  command  R.  F.  Walters,  constable  of  said 
cl^,  that  be  take  the  body  of  Arista  Walker 
and  commit  him  to  the  county  jail  of  said 
county  until  said  costs  are  paid.  And  this  is 
also  to  command  the  jailer  of  said  jail  to  re- 
ceive and  safely  keep  said  A.  Walker  accord- 
ing to  the  commands  of  this  writ.  Witness 
my  hand  at  Fort  Scott,  this  23rd  day  of  May, 
1895.  F.  C.  Coryell,  Justice  of  the  Peace.  I 
hereby  certify  this  to  be  a  true  copy  of  the 
original.  R.  F.  Walters,  Ccmstable.'  (2)  Fur- 
ther answering,  said  sheriff  says:  Said  peti- 
tioner was  complaining  witness  in  a  prosecu- 
tion against  one  Gllmore,  who  was  charged 
by  petitioner  before  said  justice  with  a  viola- 
tion of  paragraph  6707,  Gen.  St  1889,  by  sell- 
ing and  disposing  of  a  stray  before  the  title 
was  vested  In  said  Gllmore.  On  the  trial  of 
said  GilmcHre,  and  upon  the  evidence  produced 
by  the  petitioner  on  behalf  of  the  state  of 
Kansas,  Including  his  own  testimony,  the  Jus- 
tice found  said  Gllmore  not  guilty,  and  also 
found  that  the  prosecution  had  been  begun  by 
said  Walker  without  probable  cause,  and  so 
entered  the  finding  on  bis  docket  The  evi- 
dence upon  which  the  finding  was  made  was 
to  the  effect  that  tbe  said  colt  was  in  the  pas- 
ture of  the  said  Gllmore;  that  Gllmore  had 
given  a  rope  to  a  couple  of  small  boys, -and 
told  them  to  take  the  colt  away  and  keep  it 
until  its  owner  called  for  It  That  was  all 
the  'selling  or  disposing'  that  was  shown  by 
the  evidence,  and  the  testimony  was  undis- 


puted. Thereupon  said  Justice  adjudges  that 
the  costs  should  be  paid  by  the  complaining 
witness,  A.  Walker,  and  so  entered  an  order 
upon  his  docket;  and  further  ordered  that 
said  Walker  be  committed  to  the  county  jail 
until  said  costs  were  paid,  in  compliance  with 
paragraph  5451,  Gen.  St  1889.  On  this  order 
the  commitment  which  I  hold  was  issued.  (3) 
On  May  24,  1S95,  a  writ  of  tiabeas  corpus 
was  obtained  from  the  probate  court  of  Bour^ 
bon  county,  Kansas,  npon  identically  the 
same  grounds  laid  in  the  petition  herein,  and 
on  said  date,  after  a  full  hearing,  the  said 
probate  court  rendered  judgment  In  favor  of 
the  sheriff,  and  remanded  said  Walker  to  the 
county  jail.  The  said  sheriff  here  returns 
the  writ  of  habeas  corpus  with  this  answer, 
and  alleges  that  he  has  full  authority  under 
the  Judgment  of  said  justice  of  the  peace,  the 
judgment  of  the  jwobafe  court  of  Boorboo 
county,  Kansas,  and  under  the  commitment 
heretofore  set  out  to  restrain  said  petitionei 
of  his  liberty.  Wherefore,  having  fully  an- 
swered, the  sheriff  asks  that  the  petitioner 
be  remanded  to  his  custody,  and  that  there  be 
judgment  rendered  against  the  petitioner,  A. 
Walker,  for  the  costs  in  this  behalf  expend- 
ed." 

Pritchard  &  Shepatd  and  Humphrey  A 
Hudson,  for  petitions.  0.  E.  Cory,  Co.  Atty., 
for  the  sheriff. 

DENNISON,  J.  (after  stating  the  facts). 
The  petitioner  in  this  case  was  the  cMnplaln- 
ing  witness  against  one  Qilmore  for  hav- 
ing violated  paragraph  6707,  Gen.  St  1880. 
Upon  the  trial  of  the  case  of  The  State  vs. 
Gllmore,  the  justice  trying  the  same  found 
that  Gllmore  was  not  guilty,  and  that  the 
prosecution  by  said  Walker  was  without 
probable  cause,  and  said  Justice  thereupon 
adjudged  that  the  costs  should  be  paid  by 
said  complaining  witness,  this  petitioner, 
and  ordered  him  committed  to  the  county 
jail  until  said  costs  were  paid,  in  compliance 
with  paragraph  5451,  Id.  Section  6707,  Id., 
is  one  of  the  .sections  of  the  stray  law  of 
this  state,  and  reads  as  follows:  "If  any 
person  shall  sell  or  dispose  of  any  stray  or 
take  the  same  out  of  this  state  before  the 
title  shall  have  vested  In  him,  he  sliall  for- 
feit and  pay  to  the  coimty  double  the  value 
of  such  stray,  and  may  also  be  punished  by 
fine  not  to  exceed  twenty  doUars,  and  Im- 
prisonment in  the  county  jail  not  to  exceed 
thirty  days."  Paragraph  6710  reads  as  fol- 
lows: "Justices  of  the  peace  in  their  re- 
spective counties  shall  have  Jurisdiction  and 
take  cognizance  of  aU  actions  for  the  viola- 
tions of  this  article,  and  enforce  aU  the 
penalties  and  fines  against  persons  who  may 
be  held  guilty  of  such  violations,  •  •  •" 
Paragraph  6711  reads  as  follows:  "Upon  the 
affidavit  of  any  dtiz^i  of  the  county  where- 
in such  strays  may  be  held  or  so  taken  up. 
being  filed  with  any  justice  of  the  peace  of 
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the  county,  setting  forth  that  any  person, 
naming  him,  has  disposed  of  any  stray,  or 
in  any  manner  violated  the  provisions  of  this 
article  and  describing  the  stray  in  full,  said 
justice  shall  issue  his  summons  and  writ, 
as  is  provided  in  civil  cases,  commanding 
the  officer  to  take  the  stray  into  his  posses- 
sion and  summons  the  persons  who  may 
have  thus  violated  this  article,  to  appear  and 
answer  as  is  provided  In  cases  of  replevin." 
Paragraph  6712  reads  as  follows:  "All  trials 
l)efore  a  justice  of  the  peace  under  this  ar- 
ticle if  demanded  by  the  defendant  shall  b« 
by  a  jury  of  six  competent  men,  to  be  select- 
ed as,  in  civil  cases,  who  shall,  if  they  find 
the  defendant  guilty,  assess  the  fine  to  tie 
paid  by  him,  or  the  imprisonment  to  be 
Inflicted,  subject  to  an  appeal  as  in  civU 
cases."  Paragraph  6715  provides  what  the 
judgment  shall  be.  The  law  is  complete 
within  itself,  and  provides  Its  own  mode  of 
procedure;  and,  while  paragraph  6707  pro- 
vides for  a  fine  and  imprisonment,  the  pro- 
ceedings' to  obtain  such  a  judgment  cannot 
be  had  under  the  Criminal  Code.  Para- 
graph 6711  fully  provides  the  method  ctf 
procedure  upon  the  filing  of  the  affidavit  of 
any  citizen:  "The  justice  shall  issue  his 
summons  and  writ  as  is  provided  In  civil 
cases,  commanding  the  officer  to  take  tli,e 
stray  Into  his  possession  and  summons  the 
person  who  may  have  thus  violated  this  ar- 
ticle, to  appear  and  answer  as  is  provided 
in  cases  of  replevin."  And  paragraph  6712 
provides  "that  the  jury  shall  be  selected  as 
In  civil  cases."  The  code  of  procedure  be- 
fore justices  of  the  peac^  In  misdemeanors 
provides  that  upon  the  filing  of  a  com- 
plaint the  justice  shall  issue  a  warrant  for 
the  arrest  of  the  person  complained  against 
It  also  provides  the  manner  in  which  the 
jury  shall  l>e  selected.  The  justice  of  the 
peace  in  this  case  has  attempted  to  hold  this 
petitioner  under  paragraph  5461,  wlilch 
reads  as  follows:  "Whenever  the  defend- 
ant tried  under  the  provisions  of  this  act 
shall  be  accpiltted,  he  shall  be  immediately 
discharged,  and  if  the  justice  or  Jury  trying 
the  case  shall  state  in  the  finding  that  the 
complaint  was  malicious  or  without  prolv 
able  cause,  the  Justice  shall  enter  judgment 
against  the  complainant,  for  all  costs  that 
shall  have  accrued  in  the  proceedings,  and 
shall  commit  such  complainant  to  jail  until 
such  costs  be  paid,  unless  he  shall  execute  a 
bond  to  the  state  in  double  the  amount  there- 
of, with  security  satisfactory  to  the  jus- 
tice that  he  will  pay  such  judgment  within 
thirty  days  after  the  date  of  its  rendition." 
This  the  justice  has  no  right  to  do.  The 
defendant,  Gilmore,  was  not  tried  under  the 
provisions  of  this  act,  which  is  chapter  88, 
entitled  "An  act  regulating  the  jurisdiction 
and  procedure  before  Justices  of  the  peace 
in  cases  of  misdemeanor."  It  will  be  no- 
ticed that  the  wording  of  section  5451  is 
not,  "whenever  the  defendant  tried  for  a 
misdemeanor  shall  be  acquitted,"  but  it  is 


"whenever  the  defendant  tried  under  the 
provisions  of  this  act  shall  be  acquitted." 
The  defendant  was  not  tried  under  the  pro- 
visions of  chapter  83  of  the  code  of  proced- 
ure before  Justices  of  the  peace  In  misde- 
meanors, but  vras  tried  under  article  3  of 
chapter  105,  relating  to  strays;  and  In  this 
act  there  is  no  provision  for  taxing  the  costs 
against  the  complaining  witness,  or  for  mak- 
ing a  finding  that  the  complaint  was  mali- 
cious or  without  probable  cause,  or  for  im- 
prisoning the  complainant  for  nonpayment 
of  costs.  The  attorney  for  the  respondent 
In  this  case  raises  the  point  that  this  peti- 
tioner has  made  application  for  a  writ  of 
habeas  corpus  before  the  probate  Judge  of 
Bourbon  county,  Kan.,  and  the  writ  had 
been  denied,  and  suggests  the  question  of  res 
adjudicate.  This  point  is  not  well  taken, 
and  the  petitioner  has  a  right  to  apply  to 
this  court  for  a  writ,  although  the  same 
may  hare  been  denied  by  the  probate  Judge. 
It  Is  the  order  of  this  court  that  the  appli- 
cation be  allowed,  and  that  said  respondent, 
T.  J.  Allen,  sheriff,  and  keeper  of  the  county 
Jail  of  Bourbon  county,  restore  said  Arista 
Walker  to  liberty.  All  the  judges  concur- 
ring. 


(1  Kas.  App.  197) 
DWELLING-HOUSE  INS.  CO.  OP  BOS- 
TON, MASS.,  V.  OSBORN. 

(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment. E.  D.     July  16,  1895.) 

IN'SURANCE— ACTIO!<    OK    PoLICT  —  LIMITATION — 

OCOUPATIOS   OP  Pkehisbs  —  Waivbb   of 

Proofs  of  Loss — Homestead. 

1.  The  ceneral  rule'  is  that,  in  the  compu- 
tation of  time  from  an  act  done,  the  day  on 
which  the  act  is  done  will  be  excluded  when- 
ever such  exclusion  will  save  a  forfeiture.  Fol- 
lowing this  general  rule,  hdi,  where  a  loss  oc- 
curs September  15,  1880,  under  a  policy  of  in- 
surance containiug  a  clause  limiting  the  time 
within  which  an  action  may  be  maintained  to 
six  months  "after  loss  or  damage  shall  occur," 
and  an  action  is  commenced  March  15,  1890, 
upon  said  policy,  said  action  can  be  maintained. 

2.  Where  a  resident  of  this  state,  who  is 
the  head  of  a  family,  owns  two  houses  located 
upon  a  lot  and  one-half  of  ground,  containing 
less  than  one  acre,  within  the  limits  of  a  city, 
and  occnpips  one  of  the  houses,  with  his  family, 
for  lirinK  and  sleeping  purposes,  and  the  other 
for  cooking  and  li:itchen  work,  and  also  culti- 
vates the  grounds  for  his  family,  at  the  time 
he  joins  in  a  deed  of  assignment  with  a  part- 
ner for  the  Ijenefit  of  the  creditors  of  said  firm, 
Acid,  both  of  said  houses  constitute  a  part  of  the 
homestead  of  the  debtor  and  his  family,  and  no 
part  of  said  premises  is  transferred  to  the  as- 
signee under  said  deed  of  assignment. 

3.  Where  a  house  built  for  dwelling  pur- 
poses is  used  by  the  owner  thereof  for  cook- 
ing and  general  work  in  connection  with  an  ad- 
jacent house  where  said  owner  and  his  family 
lodge  and  eat,  such  house  so  used  for  cooking 
and  general  purposes  is  not  "vacant  or  unoc- 
cupied," within  the  meaning  of  a  clause  in  an 
insurance  policy  which  provides  that  said  policy 
shall  become  void  if  the  house  becomes  "vacant 
or  unoccupied." 

4.  The  denial  of  liability  by  a  general  ad- 
juster sent  by  an  insurance  company  to  investi- 
gate losses  under  two  policies  issued  by  said 
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company  is  the   denial   of  the   company,   and 
waives  the  filing  of  proofs  of  loss. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Bourbon  county; 
S.  H.  Allen,  Judge. 

Action  on  a  policy  of  Insurance  by  Robert 
Osbom  against  the  Dwelling-Uouse  Insur- 
ance Company  of  Boston,  Mass.  Plaintiff 
bad  Judgment  and  defendant  brings  error. 
Affirmed. 

J.  D.  McCleverty,  for  plaintiff  in  error.  J. 
D.  Hill,  for  defendant  in  error. 

COLE,  J.  Tills  is  an  action  brougbt  In 
the  district  court  of  Bourt)on  county  upon  a 
policy  of  insurance  issued  by  the  plaintiff  in 
error  to  Robert  Osbom  upon  a  dwelling  bouse 
located  in  Ft.  Scott  From  a  Judgment  in 
favor  of  Osltom  in  the  district  court,  the  in- 
surance company  brings  the  case  here.  The 
material  facts  are  that  in  December,  1886, 
the  Dwelllng-House  Insurance  Company  of 
Boston,  Mass.,  through  its  resident  agent  at 
Ft.  Scott,  issued  to  Robert  Osbom  three  poli- 
cies of  insurance.  One  of  these  policies  does 
not  enter  Into  this  case.  Of  the  two  policies 
which  are  connected  with  the  matter  in  dis- 
pute, one  covered  a  dwelling  house  occupied 
permanently  by  Osbom  and  his  family,  and 
the  other,  being  the  one  upon  which  this 
suit  is  based,  Included  a  house  built  in  part 
upon  the  same  and  in  part  upon  the  adjoin- 
ing lot  to  the  first-named  house,  and  also  a 
barn  located  upon  the  premises.  The  house 
covered  by  the  policy  in  suit  was  leased  by 
Osbom  a  part  of  the  time,  and  when  not 
rented  a  part  of  its  rooms  were  occupied  by 
OsI)orn  and  his  family  as  a  kitchen.  The 
outbuildings  upon  the  two  lots  were  used  in 
common  when  the  houses  were  occupied  by 
separate  families,  and  Osbom  reserved  and 
cultivated. the  rear  portion  of  both  lots  for  a 
garden.  About  June  15,  1889,  the  house  cov- 
ered by  the  policy  in  suit  became  vacant, 
and  Osbom  at  once  moved  Us  kitchen  stove 
and  other  kitchen  furniture  Into  it.  He  also 
had  some  flour  in  the  pantry,  and  s<Hne  bed- 
clothes in  one  of  the  closets.  He  began  using 
that  portion  of  the  house  Indicated,  and  so 
continued  to  use  said  rooms  until  the  morning 
of  Septemb^  15,  1889,  when  the  house  was 
totally  destroyed  by  a  fire,  which  also  sllgbtiy 
damaged  the  house  covered  by  the  other  pol- 
icy. It  Is  admitted  that  the  insurance  com- 
pany was  properly  notified  of  the  loss.  Then 
one  Ira  Smith,  representing  the  company, 
visited  Ft.  Scott,  adjusted  the  loss  upon  the 
damaged  building,  and  declined  to  adjust  the 
loss  under  the  policy  In  suit.  No-  proofs  of 
loss  were  filed  by  Osbom  for  the  house  which 
was  totally  destroyed.  It  further  appears 
that  on  July  5, 1889,  the  firm  of  Jones  &  Os- 
iM>m,  the  latter  being  plaintiff  below,  made 
a  statutory  assignment  for  the  benefit  of 
their  creditors.  The  petition  and  praecipe  in 
this  case  were  filed  in  the  office  of  the  clerk 
of  the  district  court  of  Bourbon  county,  and 
a  summons  issued  by  him  and  mailed  to 


the  superintendent  of  insurance  on  March 
15,  1890.  A  number  of  errors  are  assigned 
by  the  Insurance  .company  as  grounds  for  re- 
versal of  the  Judgment  of  the  trial  court 

The  first  question  which  claims  our  atten- 
tion Is  whether  this  action  was  commenced 
in  time.  The  policy  in  suit  contained  the 
following  clauses  bearing  upon  the  question: 
"It  Is  mutually  agreed  that  no  suit  or  action 
against  this  company  upon  this  policy  shall 
be  sustainable  in  any  court  of  law  or  equity 
unless  commenced  within  six  months  after  the 
loss  or  damage  shall  occur;  and,  if  any  suit 
or  action  shall  be  commenced  after  the  ex- 
piration of  said  six  months,  the  lapse  ot 
time  shall  l>e  taken  And  deemed  as  conclu- 
sive evidence  against  the  validity  of  such 
claim,  any  statute  of  limitation  to  the  con- 
trary notwithstanding."  "The  amount  of 
loss  or  damage  to  be  estimated  according  to 
the  actual  cash  value  of  the  property  at  the 
time  of  the  loss,  and  to  be  paid  60  days  after 
notice,  and  due  and  satisfactory  proofs  shall 
have  been  made  by  the  assured  and  received 
at  the  company's  home  office  at  Boston, 
Mass.,  in  accordance  with  the  terms  and  pro- 
visions of  this  policy  hereinafter  named." 
The  plaintiff  in  error  contends  that  as  the 
loss  or  damage  occurred  on  September  15, 
1889,  in  order  for  the  action  to  be  maintained 
upon  the  policy  in  suit  such  action  must 
have  been  commenced  by  the  14th  day  of 
March,  1890;  in  other  words,  that  In  the 
computation  of  time  the  day  of  loss  must  be 
included.  And  plaintiff  in  error  further  con- 
tends that  this  action  was  not  legally  com- 
menced until  the.  date  of  delivery  of  the 
summons  to  a  proper  officer  for  service,  and 
argues  that  in  the  case  at  bar  this  was  oo 
the  17th  of  March,  1890,  the  date  when  the 
summons  was  received  by  the  superintend- 
ent of  insurance,  and  that  even  If  the  ac 
tion  was  commenced  by  filing  of  petition  and 
praecipe  and  the  issuance  of  the  summon^ 
still  the  15th  of  March  was  one  day  too  late 
The  defendant  in  error  contends  that  the  pe- 
riod of  limitation  should  ccnnmence  at  the 
expiration  of  00  days  after  the  notice  of 
loss,  within  which  period  an  action  could 
not  be  maintained  upon  the  policy,  and  that 
in  the  computation  of  time  the  day  of  the 
loss  should  be  excluded.  It  seems  to  be  ad- 
mitted, and  is  certainly  well  settled  in  this 
state,  that  a  provision  in  an  Insurance  pol- 
icy limiting  the  time  within  which  an  actloa 
may  be  maintained  is  binding  upon  the  par- 
ties, and  liad  the  effect  of  abrogating  the 
statutes  of  limitation  of  this  state.  The  first 
question,  then,  is,  what  constitutes  the  com- 
mencement of  a  civil  action  in  this  state? 
Paragraph  4136  of  the  General  Statutes  of 
1889  reads  as  follows:  "A  civil  action  may 
be  commenced  In  a  court  of  record  by  filing 
in  the  office  of  the  clerk  of  the  proper  court 
a  petition  and  causing  summons  to  be  Is- 
sued thereon."  Under  this  paragraph,  when 
the  plaintiff  filed  his  petitlcm  in  the  office  of 
the  clerk  of  the  district  court  ot  Bourbon 
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-county,  a&d  caused  a  summons  to  be  Issued 
thereon  oa  the  15th  day  of  March,  1890,  his 
action  was  commenced.  Was  the  action  com- 
menced In  time?  The  position  of  the  defend- 
4int  in  error,  that  the  period  of  limitation 
commences  at  the  expiration  of  the  60  days 
designated  in  the  policy,  within  which  no- 
tice and  proofs  of  loss  are  to  be  given  and 
filed,  is  not  well  taken.  In  the  case  of  Mc- 
Bilroy  y.  Insurance  Co.,  48  Kan.  2U0,  29  Pac. 
478,  the  supreme  court,  in  an  opinion  pre- 
pared by  MrJ  C<»nmlB8loner  Simpson,  say: 
"There  Is  some  contention  In  the  brief  of  the 
plaintiff  in  error,  although  none  at  the  bar, 
that,  as  this  policy  gave  60  days  within 
which  to  make  proofs  of  loss,  this  time  (60 
days)  must  be  deducted  from  the  twelve 
mouths  prescribed  by  the  agreement;  but 
the  weight  of  the  well-considered  cases  is 
Against  such  construction."  The  same  doc- 
trine is  affirmed  in  Insurance  Go.  -t.  Stoffels, 
48  Kan.  205,  29  Pac.  479.  This  brings  us  to 
the  question  as  to  what  rule  is  to  be  adopted 
In  the  computation  of  time  under  a  policy 
-containing  a  clause  like  the  one  Ija  suit. 
Does  the  six  months  "after  the  loss  or  dam-< 
age  shall  occur"  Include  the  day  upon  which 
such  loss  or  damage  occurred,  or  in  the  ctMU- 
putation  of  time  is  a  rule  similar  to  the  one 
<:ontained  in  section  722  of  our  Code  to  be 
adopted,  and  the  day  upon  which  such  loss 
or  damage  shall  occnr  to  be  excluded?  The 
learned  counsel  for  the  plaintiff  in  error  ar- 
gues that  as  the  court  hold  in  McElroy  v. 
Insurance  Co.,  and  Insurance  Co.  v.  Stoffels, 
supra,  that  a  claim  in  an  insurance  policy 
limiting  the  time  for  the  commencement  of 
an  action  abrogates  the  limitation  of  our 
Code  as  to  time,  then  it  would  seem  that  the 
rule  of  our  statute  as  to  computation  of  time 
would  not  apply.  Admitting  the  force  of  the 
argument,  we  would  then  be  r^egated  to  the 
general  or  common-law  rule  for  the  computa- 
tion of  time.  Our  supreme  court  have  In 
different  cases  applied  the  two  opposite  rules 
in  the  computation  of  time,  some  of  which 
cases  are  cited  in  the  briefs  of  counsel.  An 
examination  of  all  these  cases,  as  well  as 
numerous  authorities  from  other  states,  leads 
OS  to  the  conclusion  that,  while  perhaps  in  a 
majority  of  cases  where  time  is  to  be  com- 
puted from  some  event  or  act  done  the  day 
within  which  the  event  transpired  or  the  act 
was  done  is  Included,  yet  in  a  large  number 
of  such  cases  the  day  of  tne  transpiring  of 
the  event  or  of  the  doing  of  the  act  is  ex- 
cluded in  the  computation;  and  we  think 
this  is  the  general  rule  whenever  such  ex- 
clusion will  prevent  an  estoppel  or  save  for- 
feiture. In  Blgelow  v.  Wlllson,  1  Pick.  487, 
trader  a  statute  which  allowed  the  redemp- 
tion of  an  equitable  estate  sold  on  execu- 
tion within  one  year  next  after  the  time  of 
executing  by  the  officer  to  the  purchaser  the 
deed  thereof,  it  was  held  that.  In  computing 
the  year  allowed  for  the  redemption,  the 
date  on  which  the  deed  was  executed  should 
be  excluded;  and  in  Kimm  v.  Osgood,  19  Mo. 


60,  wh'  e  letters  of  admlnistratioii  were 
granted  January  12,  1852,  a  demand  exhib- 
ited January  12,  1853,  was  held  within  one 
year  after  the  granting  of  the  letters.  In 
that  case  the  court  says:  "We  state  the  rule^ 
then,  to  be  that  in  the  computation  of  a  peri- 
od of  time  for  an  act  done  the  day  on  which 
the  act  Is  done  is  to  be  excluded.*'  In  Sands 
V.  Lyon,  18  Conn.  18,  the  same  doctrine  is 
held,  and  in  the  opinion  of  the  court  the  fol- 
lowing language  is  used  (at  page  28):  "Ttiat 
instruments  shall  be  so  construed,  if  possi- 
ble, as  that  they  and  the  rights  depending 
upon  them  shall  be  upheld,  not  destroyed; 
the  presumption  being  that  instruments  are 
designed  to  be  effectual,  and  not  fntile."  In 
Carothers  v.  Wheeler,  1  Or.  196,  where  a 
statute  required  an  appeal  to  be  taken  from 
the  board  of  commissioners  to  the  district 
court  within  20  days  after  a  decision  by  said 
board,  the  court  says:  "For  we  hold  upon 
authority,  as  well  as  in  accordance  witb  the 
rule  laid  down  in  our  statute,  that  the  time 
within  which  an  act  is  to  be  done  shall  be 
computed  by  excluding  the  first  day  and  in- 
cluding the  last;  and,  if  the  last  be  Sunday, 
it  shall  be  excluded."  In  1  Wood,  Lim.  Act 
(2d  Ed.)  p.  122,  after  citing  the  different  au- 
thorities in  which  the  rule  is  laid  down  as 
above  stated,  that  author  says:  "And  this 
rule  is  applied  to  all  species  of  contracts, 
bills  of  exchange,  promissory  notes,  policies 
of  Insurance,  wills,  and  other  instruments. 
And  they  are  to  be  so  understood  that  the 
day  of  the  date  or  the  day  of  the  act  from 
which  a  future  time  is  to  be  ascertained  is  to 
be  excluded  from  the  computation."  The 
same  doctrine  is  held  in  Menges  v.  Frick,  73 
Pa.  St  137;  State  y.  Gasconade  Co.  Ot,  33 
Mo.  102;  Inhabitants  of  Windsor  v.  Inhab- 
itants of  China,  4  Me.  208.  We  are  satisfied 
that  this  doctrine  is  also  in  harmony  with 
the  case  cited  by  the  counsel  for  plaintiff  in 
error  decided  by  our  supireme  court  viz. 
English  V.  Williamson,  34  Kan.  212,  8  Pac. 
214.  And  this  rule  ought  specially  to  apply 
In  a  case  like  the  one  at  bar,  where  the  time 
within  which  on  action  may  be  maintained 
is  practically  limited  to  four  months. 

The  next  question  for  consideration  is,  did 
the  deed  of  assignment  made  by  Jones  & 
Osbom  on  July  5,  1889,  convey  the  property 
destroyed  to  the  assignee  named  therein? 
This  depends  wholly  upon  whether  or  not  the 
property  destroyed  was  exempt  as  the  home- 
stead of  Osbom.  for,  if  it  was,  the  title  did 
not  pass  to  the  assignee  for  the  benefit  of  the 
creditors  of  Jones  &  Osbom.  If  it  were  not  a 
part  of  Osbom's  homestead,  then  the  title 
passed  to  the  assignee,  and  the  policy  was 
void  under  the  clause  contained  therein,  viz.: 
"That  if  the  property,  or  any  part  thereof, 
shall  be  sold  or  conveyed,  or  if  the  interest  of 
the  assured  in  said  property,  or  any  part 
thereof,  now  is  or  shall  become  any  other  op 
less  than  a  perfect,  legal,  and  equitable  title 
and  ownership,  then  and  in  every  such  case 
the  policy  shall  become  absolutely  void."    It 
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[s  conceded  that  at  the  date  the  policy  was  Is- 
sued Osbom  had  a  clear  title  to  the  premises 
covered  by  the  policy,  and  that  the  only  act, 
If  any,  which  had  deprived  him  of  the  title, 
was  the  aaslKnment  of  Jones  &  Osbom  above 
referred  to.  The  correctrule  to  apply  in  such  a 
case  is,  what  was  the  situation  at  the  time 
of  the  assignment?  If  the  use  and  occupancy 
of  the  premises  covered  by  the  policy  in 
dispute  were  such  at  that  time  as  to  bring 
the  house  in  question  within  the  exemption 
allowed  by  the  statute,  it  does  not  matter 
whether  or  not  they  were  exempt  at  some 
prior  period.  As  above  stated,  the  house  de- 
stroyed and  covered  by  the  policy  in  suit 
was  located  upon  the  boundary  line  of  two 
lots.  Both  the  house  destroyed  and  the  one 
damaged  were  upon  a  lot  and  a  half  ot 
ground  in  the  city  of  Ft  Scott,  cohtaining  less 
than  one  acre.  On  July  5,'  1889,  Osborn  was 
occupying  one  house  for  living  and  sleeping 
purposes,  and  one  for  cooking  purposes.  He 
had  the  kitchen  stove,  tables,  and  other  arti- 
cles belonging  to  that  part  of  the  household  in 
the  house  destroyed,  and  had  used  that  house- 
for  kitchen  purposes  continuously  since  June 
13th  or  14tb.  The  outbuildings  were  always 
used  in  common,  even  when  he  had  a  t^iant 
in  one  of  the  houses,  i),nd  the  rear  part  of  the 
yard  was  always  reserved  by  him  for  a  gar- 
den. There  can  be  no  doubt,  under  such  cir- 
cumstances, that  the  whole  of  said  property 
was  the  homestead  of  Osbom,  and  as  such 
did  not  pass  by  the  deed  of  assignment.  In 
Layson  V.  Orange,  4S  Kan.  440,  20  Pac.  585,  it 
was  held  that  when  a  debtor  owns  a  bouse 
and  three  lots,  containing  less  than  one  acre, 
within  the  limits  of  a  city,  upon  which  he  re- 
sides with  his  family,  and  also  had  a  carpen- 
ter shop,  which  he  afterwards  converted  into 
rooms,  which  he  rented  to  a  family,  but  did  not 
lease  the  ground,  and  reserved  the  basement 
of  snch  building  for  his  own  use,  as  well  as 
the  lot  upon  which  the  building  was  situated, 
that  the  property  was  homestead,  and  exempt 
from  forced  sale  on  execution.  In  that  case 
the  premises  claimed  as  not  beipg  a  part  of 
the  homestead  were,  at  the  time  an  execution 
was  levied  upon  them,  actually  rented  to 
and  occupied  by  a  tenant,  and  were  entirely 
separate  from  the  bouse  occupied  by  the 
debtor  and  his  family  as  a  residence,  while 
in  tills  case,  at  the  time  of  the  execution  of 
the  deed  of  assignment,  and  at  the  time  of  the 
fire,  the  building  claimed  as  not  a  part  of  the 
homestead  was  being  actually  occupied  by 
Osbom  and  his  family.  CSounsel  for  plaintiff 
in  error  relies  upon  Ashton  v.  Ingle,  20  Kan. 
670,  as  an  authority  supporting  his  position 
that  the  bouse  destroyed  passed  by  the  deed 
of  assignment  In  that  case  the  portion  of 
the  property  levied  upon  was  being  actually 
occupied  by  several  tenants,  excepting  such 
occupancy  gained  after  judgment  by  the  debt- 
or, and,  as  the  court  say,  for  the  purpose  of 
defeating  any  levy  of  execution.  But  the 
court  in  that  case  lay  down  the  rule  that  the 
status  of  the  property  at  that  time  of  judg- 


ment was  what  governed.  Applying  that 
rule  to  the  case  at  bar,  the  governing  status 
would  be  that  which  existed  at  the  time  Os- 
borne made  the  deed  of  assignment 

The  foregoing  facts  stated,  and  views  ex- 
pressed, also  answer  the  third  question— was 
this  house  vacant  within  the  meaning  of  the 
policy?— in  the  negative.  The  house  was  be- 
ing used  for  dwelling-house  purposes,  and 
was  being  occupied  each  day.  It  was  nei- 
ther vacant  nor  unoccupied  under  the  author- 
ities. In  Shackelton  v.  Sun  Fire  Office,  55 
Mich  288,  21  N.  W.  343,  the  house  was  occu- 
pied by  a  tenant  who  vacated  it  on  June  19, 
1883.  The  owner  took  possession,  put  her  fur- 
niture in  the  building,  but  she  did  not  take 
her  meals  or  lodge  in  the  house,  which  was 
destroyed  by  fire  Judy  4th.  It  was  held  that 
the  house  was  not  vacant  or  unoccupied  with- 
in the  meaning  of  the  contract.  In  McQueeny 
v.  Insurailce  C!o.,  52  Ark.  257,  12  a  W.  496, 
a  policy  of  insurance  covered  two  honses, 
about  30  feet  apart  and  in  the  same  indosure, 
one  being  occupied  by  the  insured  and  the 
othw  tx)  let  at  the  time  of  the  fire.  The  In- 
surance was  for  separate  sums  on  each  house, 
but  the  premium  was  paid  in  gross.  Both 
houses  were  destroyed,  when  the  dwelling 
house  alone  was  occupied.  It  was  held  that 
the  contract  was  indivisible,  and  the  prem- 
ises not  vacant  within  the  meaning  of  the 
policy,  so  as  to  discharge  the  company  trom 
liability  for  loss  of  the  house  that  was  to  let 
And  in  Insurance  C!o.  y.  Storig,  137  III.  646, 
24  N.  E.  674,  the  Jury  made  a  special  finding 
to  the  effect  that  the  Insured  building  was 
situated  In  the  rear  of  one  In  which  the  owner 
lived,  and  was  occupied  permanently  by  him 
for  washing,  ironing,  cooking,  eating,  and 
storage,  which  was  held  not  Inconsistent  with 
a  general  finding  that  it  was  occupied  as  a 
dwelling  house.  What  Is  meant  by  the  tom 
"vacant  and  unoccupied"  In  a  policy  of  in- 
surance is  a  question  of  law,  but  whether  the 
building  was  at  the  time  of  the  loss  "vacant 
and  unoccupied"  within  the  meaning  of  the 
policy  is  a  question  of  fact.  In  this  case  the 
trial  court  clearly  defined  the  meaning  of  the 
term  "vacant  and  unoccupied,"  and  the  Jury 
by  their  general  verdict  said  that  the  building 
in  question  was  occupied  as  contemplated'by 
the  policy,  and  there  was  sufficient  evidence 
to  sustain  this  finding. 

The  fourth  question  is,  were  proofs  of  loss 
waived?  It  must  be  conceded  that  as  Os- 
born failed  to  make  proofs  of  loss,  unless 
they  were  waived  he  cannot  recover  upon  the 
policy.  The  evidence  in  this  case  shows  that 
the  plaintiff  in  error  was  a  nonresident  com- 
pany, and  that  at  the  time  of  the  loss  un- 
der this  policy  there  was  no  resident  agent 
at  Ft  Scott  Osbom  sent  a  notification  of 
loss  to  the  company  at  Its  home  office  in 
Boston,  and  in  response  thereto,  and  in  abont 
10  days,  one  Ira  Smith  came  to  Ft  Scott  for 
the  insurance  Company.  He  adjusted  the 
loss  with  Osbom  under  the  policy  cov^lng 
the  house  that  was  damaged,  and  the  amount 
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that  was  agreed  upon  was  remitted  to  Os- 
bom  from  the  home  office.  Smith  testified 
that  he  had  been  in  the  employ  of  the  insur- 
ance company  about  two  years,  and  had  dur- 
ing that  time  adjusted  200  losses,  and  that 
the  company  relied  upon  his  judgment  In  re- 
spect to  the  management  of  those  losses. 
Smith  was  to  all  intents  and  purposes  the 
company,  so  far  as  the  adjustment  was  con- 
cerned, and  under  the  decisions  of  our  su- 
preme covirt  In  Insurance  Co.  v.  Gray,  43  Kan. 
497,  23  Pac.  637,  and  Insurance  Go.  t.  Hun- 
ger, 49  Kan.  178,  30  Pac.  120,  and  the  authori- 
ties there  cited,  his  acts  and  statements  hi  re- 
gard to  such  loss  and  adjudgment  were  proi>- 
erly  received  In  evidence,  and  were  binding 
upon  the  company.    The  evidence  Is  conflict- 


ing somewhat  as  to  what  some  of  these  acts 
and  statements  were.  Osbom  testified  that 
Smith  told  him  he  need  not  make  proofs  of 
loss,  that  the  building  was  unoccupied,  and 
that  the  company  were  not  liable  for  the  loss; 
and  In  this  statement  he  is  in  part  corroborat- 
ed by  the  witness  Leonard.  Smith  testifies 
that  he  told  Osborn  he  could  not  do  any- 
thing for  him,  on  acount  of  the  building  being 
vacant  The  jury  were  justified,  under  this 
evidence,  in  finding  that  proofs  of  loss  were 
waived.  The  rule  that  the  denial  of  liability 
on  the  part  of  the  company  waives  proof  of 
loss  Is  too  well  settled  to  require  a  citation 
of  authorities.  The  judgment  of  the  lower 
court  is  affirmed.  All  the  justices  concur- 
ring. 
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